Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


TO  BE  CITED  L.R.A.  1917F 


THE 

LAWYERS  'REPORTS 

ANNOTATED 


I9i7ir 


BURDETT  A.  RICH,  HENRY  P.  FARKHAM.  AND 
GEORGE  H.  PARMELE,  EDITORS. 

ASSISTED  BY 
THE  PUBUSHERS'  EDITORIAL  STAFF. 


t      ». 


1 


THE  LAWYERS  OO-OPERATJVE  PUBLISHING  COMPANY 

ROCHESTER,  N.  Y.  .      \ 

1917  *  •    ' 


J  oiof'S 


I     * 


•^89  J942 


•         < 


Copyr^jhl    1017 

by 

TuH  IjAwykus  Cu-oi'Ekativ£  I'lulisiiing  Company 


E.  R.  AndiTbws  Printing  OOMrAXT,  Rochestor,  N.  Y. 


TABLE 


OF 


CASES  REPORTED 


A. 

Adams  y.   BoBton    Kiev.  R.   Co. 

(Mass.) 

V.  Tanuer   (U.  S.) 

Adriatic  Min.  Co.,  State  ex  rel.,  v. 

District  Court  . . .  (Minn.) 

Ains  V.  Hayes (Conn.) 

Alaska  S.  S.  Co.,  Larson  v.  . .  (Wash.) 

Alexander,  Charlotte  v (N.  C.) 

V.  CHarkson  (Kan.) 

Allen  V.  Scheib (Pa.) 

V.  State  ..    (Okla.  Crim.  App.) 

Amend,  Jinnings  v .*.    (Kan.) 

American  Agri.  Chemical  Co.  v. 

Scrimger   (Md.) 

American  Ins.  Co.,  Wiig  v. ". .    (Neb.) 
American  Surety  Co.,  Greenius  v. 

(Wash.) 
Anderson  v.  Northern  P.  R.  Co. 

(Wash.) 

Ann  Arbor,  Scbenk  v (Mich.) 

Ashby  V.  Norfolk  Southern  R.  Co. 

(K.  C.) 
Atchison,    T.    &    S.    F.    R.    Co., 

Ireton  v (Kan.) 

Schwantes  v (Kan.) 

Auger  &  S.  Silk  Dyeing  Co.  v. 
East  Jersey  Water  Co. 

(N.  J.) 
V.  Jersey  City  Water  Sup- 
ply Co (N.J.) 

AugUBta      Baseball      Asflo.      t. 
ThomasTille    Baseball 

Club (Ga.) 

Await,  Southwestern  Sav.  Loan 
&     BIdg.      Asso.     v. 

(N.  M.) 
Ayers  v.  Southern  P.  R.  Co.  . .    (Cal.) 

B. 

Badgley,  Culley  v (Mich.) 

Baggage    &    Omnibus    Transfer 

O).  V.  Portland (Or.) 

Bailey,  Nunnery  v (Okla.) 

L.Rj\.1017F. 


Baker    v.    Berry    Hill    Mineral 

Springs  Co (Va.) 

Bakery  &  Confectionery  Workers 
165  !  International     Union, 

1163  No.  9,  St.  Germain  v. 

(Wash. 
1094  j  Baltimore  &  O.  R.  Co.,  Schoon- 

1086  :  over  v (W.  Va. 

671    Bank,  Columbia  Nat.,  Gilpin  v. 
493  (N.  Y. 

1006  Commercial  States,  Swen- 

446  son  Bros.  Co.  v.  . .    (Neb. 

210  First  Nat.,  Chapman  v.  . .  (Or. 

626  Fourth   Nat.,   Pennington 

V (U.  S. 

394  People's,  Moreland  y...(Mi8B. 

1061  People's  Nat.,  Edison  Elec- 

tric Illuminating  Co. 

1134  .V (N.  Y. 

United     States     Nat.,     v. 

1020  Glanton   (Ga. 

684    Bank  of  Guntersville  v.  Crayter 

(Ala. 
116    Barber  t.  Louisiana  R.  ft  Nav. 

j  Co (La. 

1120  I  Barr  v.  Youngsville  Sugar  Fac- 

1120;  tory (La. 

I  Barrett,  Hardie  ▼. (Pa. 

I  Baskin,  State  v (Kan. 

1146  ;  Battaglia,  Swank  ▼ (Or. 

I  Bennett,  State  ex  rel.  McCurdy  v. 
1146  i  (N.  D. 

V.  Stockwell    (Mich. 

Berry  Hill  Mineral  Springs  Co., 

Baker  v (Va. 

Bixler  v.  Wright    (Me. 

Blackwell,  Seaboard  Air  Line  R. 

vyO.  V. (U.  S. 

Boas  V.  Knewing (Cal. 

Boise,  Keyser  v (Idaho 

Boston  Elev.  R.  Co.,  Adams  v. 

(Mass. 

Bothwell  V , .  (Mass. 

Kyle  V ( Mass. 

1080    Bothwell  v.  Boston  Eler.  R.  Co. 
548  (Mass.) 


303 


841 


1117 
949 


359 


824 

1 

864 

1096 
300 

1159 
263 

1123 

600 

460 

802 

654 
444 
238 
469 

1076 
761 

303 
633 

1184 

462 

1004 

165 
167 

164 

167 


VI 


OASES  REPORTED. 


Bouquet   v.    Hackensack    Water 

Co (N.J.)     206 

Bradshaw,  Missouri,  R.  &  T.  R. 

Co.  V (Okla.)   1013 

Brown  v.  Dwight  Mfg.  Co (Ala.)     997 

La  Fountain  &  W.  Co.  v. 

(Vt.)     661 
United  Cigarette  Machine 

Co.  V (Va.)   1100 

Business    Men's    Racing    Asso., 

Gordon  v (La.)     700 

Byrne  v.  St.  Paul> (Minn.)     545 


C. 


Caminetti  v.  United  States  . .   (U.  S. 

Camp,  Martin  v (N.  Y. 

Carpenter  v.  Carpenter ( N.  H. 

Cater    Transfer   Co.,    Gruber   v. 

(Wash. 
Chadwick,  Snow  Iron  Works  v. 

(Mass. 
Chapman  v.  First  Nat.  Bank  ..  (Or. 

Charlotte  v.  Alexander  * (N.  C. 

Chatman,  Norfolk  S.   R.  Co.  v. 

(U.  S. 
Chesapeake  &  0.  R.  Co.  v.  Kelly 

(U.-S.) 
V.  Public  Service  Commis- 
sion       (W.  Va. 

Chicago  G.  W.  R.  Co.,  Wilmes  v. 

(Iowa 
Chicago,  R.  I.  &  P.  R.  Co.,  Fraser 

V ( Kan. 

Childers,  Sorrels  v (Ark. 

Christ ison  v.  St.  Paul  Fire  &  M. 

Ins.  Co. (Minn. 

Christnacht,  Watertown  v.  . .    (S.  D. 

Clair,  People  v (N.  Y. 

Clark   V.   Detroit   ft  M.   R.   Co. 

(Mich. 

Clarkson,  Alexander  v ( Kan. 

Colonial  Refining  Co.  v.  Lathrop 

(Okla. 
Columbia  Nat.   Bank,   Gilpin  v. 

(N.  Y. 
Commercial    State   Bank,   Swen- 

son  Bros.  Co.  v.  ..    (Neb. 

Coultrap,  Hall  v (U.   S. 

Cravens,  Merritt  v (Ky. 

Crawford,  Pugh  v (Iowa 

Cra3rter,    Bank    of    Guntersville 

V (Ala. 

Culley  V.  Badgley    (Mich. 


D. 


Daugherty,  TexAs  Co.  v (Tex.)  989 

Davidson,   Fisher  v (Mo.)  692 

Davis,  Lynch  v (W.  Va.)  566 

Dorfler,     Southern     Colonization 

Co.  V (Fla.)  744 

L.R.A.1917F. 


502 
402 
974 

422 

755 
300 
493 

1128 

367 

1190 

1024 

749 
430 

612 
903 
766 

851 
1006 

890 

864 

1096 
514 
935 
345 

460 
359 


Derringer  v.  Tatley (N.  D.)  187 

Detroit  &  M.   R.  Co.,  Clark  v. 

(Mich.)  851 

Diggs  V.  United  States   ....    (U.  S.)  502 

District  Ct.,  State  ex  rel.  Adri- 
atic Min.  Co.  V.  . .   (Minn.)  1094 

Dixie      Portland     Cement     Co., 

Goodin  v (W.  Va.)  308 

Dodgson,  Van  Blaricom  v.  . .    (N.  Y.)  363 

Dreyfus,  Re  (Cal.)  391 

Dwight  Mfg.  Co.,  Brown  v.  ..    (Ala.)  997 


S. 


East  Jersey  Water  Co.,  Auger  k 
S.  Silk  Dyeing  Co.  v. 

(N.  J.)   1146 
Edison  Electric  Illuminating  Co. 
V.  People's  Nat.  Bank 

(N.  Y.)  1123 
Edwards,  Security  Trust  Co.  v. 

(N.  J.)     273 

Bmart>  Re (Cal.)     866 

Eppstein,  Phoenix  Assur.  Co.  v. 

(Fla.)     540 
Equity  Co-operative  Exch.,  Greer 

V (Minn.)     440 


Federal  Min.  k  Smelting  Co.  v. 
Public  Utilities  Com- 
mission     (Idaho 

Fidelity  &  C.  Co.  v.  Martin  . . .   (Ky. 

First   Nat.    Bank,    Chapman    v. 

(Or. 

Fisher  v.  Davidson ( Mo. 

V.  O'Brien   ( Kan. 

Flack  V.  Warner (111. 

Florida  Coast  Line  Canal  & 
Transp.  Co.,  State  ex 
rel.  West  v (Fla. 

Fourth   Nat.    Bank,   Pennington 

V (U.  S. 

Fonts,  Tucker  v (Fla. 

France,  Lewis  v (Minn. 

Eraser  v.  Chicago,  R.  I.  &  P.  R. 

Co (Kan. 

V.  Eraser (N.  J. 

Frew  V.  Scoular   (Neb. 

Fuqua,  Torian  v (Ky. 


G. 


Gardiner,  Glantz  v. (R.  I. 

V.  Solomon  ( Ala. 

Garfield,  Trefry  v (Mass. 

Garrett     v.     Southern     R.     Co. 

(N.  C. 

Geiger- Jones  Co.,  Hall  v (U.  S. 

Gilpin    V.   Columbia   Nat.    Bank 

(N.  Y. 
Girard  Fire  &  M.  Ins.  Co.,  Wiig 

V (Neb. 


1195 
924 

300 
692 
610 
464 


776 

1159 
916 
860 

749 

738 

1065 

251 


226 
380 
806 

885 
514 

864 

1061 


CASES  REPORTED. 


Vll 


Olanton,     United     States     Nat. 

Bank  v (Ga.) 

Glantz  V.  Gardiner    (R.  I.) 

Goodin  v.  Dixie  Portland  Cement 

Co (W.  Va.) 

Gordon  v.  Businesa  Men's  Racing 

Asso ( La. ) 

Marsliall  y (U.  S.) 

Great  Nbithem  R.  Co.,  St.  Paul 

V.' (Minn.) 

Green,    State   Mnt.    Ins.    Co.   v. 

(Okla.) 
Greene,  Slatersville  Finishing  Co. 

V ...:....   (R.I.) 

Green  ius  v.  American  Surety  Co. 

(Wash.) 
Greer    v.     Equity     Co-operative 

Exch (Minn.) 

Gregg,  Snetzer  ▼. (Ark.) 

Griffin  &  Son  v.  Parker  ....    (Tenn.) 
GrifSs,   United   States   Casualty 

Co.  V ( Tnd. ) 

Gruber   y.    Cater    Transfer    Co. 

(Wash.) 


H. 


Hackensack  Water  Co.,  Bouquet 

V (N.  J. 

Hall  y.  Coultrap (U.  S. 

y.  Geiger- Jones  Co.  . .    (U.  S. 

y.  Pennsylvania     R.     Co. 

(Pa. 

y.  Ro«? (U.  S. 

Hardie  v.   Barrett    (Pa. 

Hart,  State  v. (N.  J. 

Harvey,  Miller  v (X.  Y. 

Haskell  v.  Kurtz  Co ( Iowa 

Hayes,  Ains  v (Conn. 

Hays  V.  United  States (U.  S. 

Henderson,  State  ex  rel.  Turner 

V.    : ( Ala. 

Henschke  y.  Moore  ( Pa. 

Hodges^  Jackson  v (La. 

Hodson  v.  Wells  &  D.  Co.  . .    (X.  D. 

Hohne,  ^lurphy  v (Fla. 

Holman  v.  Richardson   (Miss. 

Home  Ins.  Co.,  Swiller  v.   . .    (X.  J. 

V.  Union  Trust  Co (R.  I. 

Hoquiam,  La  Breck  v (Wash. 

Hotel  Tutwiler  Co.,  Watkins  v. 

(Ala. 
Hot  Springs.  McClendon  v.  ..  (Ark. 
Houghton,   State  ex   rel.   Lacht- 

man  v (Minn. 

Hughes  y.  Samuels ( Iowa 

Huntington,  Keene  v (W.  Va. 

Hurst,  Zebold  v (Okla. 

Hutehins  v.  Wolfe   (Minn. 


I. 


Illinois    C.    R.    Co.,    Smith    y. 

(Iowa) 
L.R.A.miTF. 


Insurance  Co.,  American,  Wiig  y. 
600  (Neb.)   1061 

226  Girard  Fire  A;  M.,  Wiig  v. 

(Neb.)   1061 

308  Home,  Swiller  y (N.  J.)   1040 

Home,  v.  Union  Trust  Co. 
700  (R.  L)     376 

279  3t.     Paul     Fire     &     M., 

Christison  y (Minn.)     612 

485  State  Mut.,  y.  Green. . .  (Okla.)     663 

'■  Ireton  y.  Atchison,  T.  &  S.  y.  B. 
663  i  Co (Kan.)   1120 


585 

1134 

440 
999 
497 

481 

422 


206 
514 
514 

414 
514 
444 
985 
559 
881 
1086 
502 

770 
450 
732 
958 
594 
942 
1040 
375 
297 

834 
535 

1050 

1088 

475 

579 

500 


J. 


Jackson  y.  Hodges  ( La. ) 

y.  Myers (Pa.) 

Jacobs  y.  Jacobs ( La. ) 

v.  Koehler  Sporting  Goods 

Co (N.  Y.) 

Jacquiih  v.  Mason    ( Neb. ) 

J^sey  City  Water  Supply  Co., 
Auger  ^  S.  Bilk  Dye- 
ing Co.  y. (N.  J.) 

JinningQ  y.  Amend (Kan.) 

Jones  y.  Patterson   (Mo.) 


732 

821 
253 

7 
817 


1146 
626 
660 


1033 


Blansas  Postal  Teleg.-Cable  Ca, 
Shawnee  Milling  Go. 
v (Kan. 

Keene  y.  Huntington ( W.  Va. 

Kelleher  y..  Newbuiyport   . .    (Mass. 

Kelly,  Chesapeake  &  0.  R.  Co.  v. 

(U.  e. 

Keyser  v.  Boise (Idaho 

Kibbey,  State  y ( Kan. 

Knauth,  Sullivan  y (N.  Y. 

Knewing,  Boas  v , (Cal. 

Koehleir     Sporting     Goods     Co., 

Jacobs  V (N.  Y. 

Koenigstein  v.  Order  of  the  Her- 
man Sons (Neb. 

Kurtz  Co.,  Haskell  v (loWa 

Kyle  V.  Boston  Kiev.  R.  Co. . .  ( Mass. 


L. 


Laboon,  State  y (S.  C. 

La  Breck  v.  Hoquiam   (Wash. 

Laohtman,     State     ex     rel.,     y. 

Houghton ( Minn. 

Lacker  y.  Strauss ( Mass. 

La  Fountain  &  W.  Co.  v.  Brown 

(Vt. 
Larson  v.  Alaska  S.  6.  Co.. .  (Wash. 
Lathrop,  Colonial  Refining  Co.  v. 

(Okla. 

Le  Blanc's,  Re ( La. 

Lewis  V.  France    (Minn. 

Lilienthal,  McDougald  v (CaL 

Louisiana  R.  &  Nav.  Co.,  Barber 

v (La.) 


844 
475 
710 

367 
1004 
238 
554 
462 


398 
881 
164 


896 
297 

1060 
434 

551 
671 

890 

1137 

860 

267 

802 


Vlll 


CASES  REPORTED. 


Lynch  v.  Davis (W.  Va.)     566 

Lyons  ▼.  Walsh    (Conn.)     680 


M. 


Mabee,  McDonald  v (U.  S.)     458 

McClendon  v.  Hot  Springs  . . .    (Ark.)     535 
McCue,    North    Dakota   ex    reL, 
Minneapolis,  St.  P.  & 
S.  6t6.  M.  R.  Co.  y. 

(U.  S.)   1148 
North     Dakota     ex     reL, 
Northern  P.  R.  Co.  t. 

(U.  S.)   1140 
McCurdy,  State  ex  reL,  v.  Bennett 

(N.  D.)   1076 

McDonald  v.  Mabee (U.  S.)     458 

McDougald  y.  Lilknthal (Cal.)     267 

Marietta  Torpedo  Co.,  Merrill  ▼. 

(W.  Va.)   1043 
Marion  Hotel  Co.,  Urquhart  y.  (Ark.)     203 

Marshall  y.  Gordon  (U.  S.)     279 

Blartin  y.  Camp  (K.  Y.)     402 

Fidelity  ft  C.  Co.  y (Ky.)     924 

State  ex  rel.,  y.  Superior 

Court (Wash.)     905 

Marx,  Re  (CaL)     234 

Mason,  Jaoquith  y.    (Neb.)     Sl7 

Maupin,  Talley  y.  (Okla.)     012 

Merrill  y.  Marietta  Torpedo  Co. 

(W.  Va.)  1043 

Merritt  y.  Cravens (Ky.)     035 

Michigan  C.  R.  Co.,  Mollica  v. 

(Mich.)     118 

Miller  y.  Harvey (N.  Y.)     559 

State  v (Kan.)     288 

Minneapolis,  St.  P.  ft  S.  Ste.  M. 
R.  C^.  v.  North  Da- 
kota   ex    rel.    McCue 

(U.  8.)   1148 
Mississippi    River     Power     Co., 
Wissmath  Packing  Co., 

(Iowa)     790 
Missouri,  J.  ft  T.  R.  Co.  v.  Brad- 

shaw  (Okla.)   1013 

Mollica  y.  Michigan  C.  R.   C)o. 

(Mich.)     118 

Moore,  Henschke  v (Pa*)     450 

More,  Santa  Barbara  County  y. 

(CaL)     386 
Moreland  v.  People's  Bank  ..    (Miss.)     263 

Murphy   v.   Hohne    (Fla.)     694 

MyerSy  Jackson  v.   (Pa. )     821 


N. 


National    Americans,    Sluder   y. 

(Kan.)  631 
Newburyport,  Kelleher  v.  (Mass.)  710 
Norfolk  Southern  R.  Co.,  Ash  by 

v (N.  C.)     116 

y.  Chatman  (U.  S.)  1128 

L.RJk.]917F. 


I  North  Dakota  ex  rel.  McCue, 
Minneapolis,  St.  P.  ft 
S.  Ste.  M.  R.  Co.  V. 

(U.S. 
ex  rel.   McCue,   Northern 

P.  R.  Co.  V (U.  S. 

Northern  P.  R.  Co.,  Anderson  v. 

(Wash. 
V.  North    Dakota   ex    rel. 

McCue (U.  S. 

Northwestern    Trust    Co.,    Sim- 
mons V (Minn. 

Nunnery  v.  Bailey (Okla. 


O. 


O'Brien,  Fisher  v (Kan. 

y.  Physiciana'       Hospital 

Asso (Ohio 

Ocklawaha  River  Farms  Co.   v. 

Young   (Fla. 

Olds  Co.,  Young  Men's  Christian 

Asso.  y (Wash. 

Order    of     the     Herman     Sons, 

Koenigstein  v (Neb. 


P. 


Paducah  Traction  Co.  v.  Weitlauf 

(Ky.) 

Parker,  Griffin  ft  Son  v (Tenn.) 

Parman,  Smith  v (Kan.) 

Patterson,  Jones  v (Mo.) 

Pennington  v.  Fourth  Nat.  Bank 

(U.  S.) 
Pennsylvania  R.  Co.,  Hall  v.  ..   (Pa.) 

People  v.  Clair (N.  Y.) 

Ryan  v (Colo.) 

People's  Bank,  Moreland  v.  . .  (Miss.) 
People's  Nat.  Bank,  Edison  Elec- 
tric Illuminating  Co. 

v.  (N.  Y.) 

Pettit,  State  ex  reL,  v.  Probate 

Court  (Minn.) 

Phillips  V.  Western  U.  Teleg.  Co.     * 

(Mo.) 
Phcenix  Assur.   Co.   v.   Eppstein 

(Fla.) 
Physicians'       Hospital       Asso., 

O'Brien  v (Ohio) 

Pinson  v.  Young (Kan.) 

Portland,    Bai^^age    ft    Omnibus 

Transfer  Co.  v (Or.) 

Probate    Court,    State    ex    rel. 

Pettit  V (Minn.) 

Public       Service       Commission, 
Chesapeake   &   O.   R. 

Co.  v.. (W.  Va.) 

Public  Utilities  Commission,  Fed- 
eral Min.  &  Smelting 

Co.   V (Idaho) 

Pugh  y.  Crawford (Iowa) 

Putnam,  Trefry  v (Mass.) 


1148 
1148 
1020 
1148 

736 

548 


610 
741 
337 
1132 
398 


353 
497 
698 
MO 

1160 
414 
766 
646 
263 


1123 

436 

489 

540 

743 
621 

1080 

436 

1190 


1195 
.34.5 
806 


CASES  REPORTED. 


R 


Kailroftd   Co.,   Baltimore   k   O., 

Schoonover  v.  . .    (W.  Va.)         1 
Chicago,  6.  W.,  Wilmes  v. 

(Towa)  1024 
Illinois  C,  Smith  V.  ..  (Iowa)  1033 
Michigan    C,    MoUica    v. 

(Mich.)  118 
Norfolk   Southern,   Ashby 

V (N.  C.)     116 

Norfolk  Southern,  v.  Chat- 
man  (U.  S.)  1128 

Pennsylvania,  Hall  ▼.  . . .   (Pa.)     414 
Southern  P.,  Ayera  v.  . .   (Cal.)     949 
Railway  k  Nav.  Co.,  Barber  y. 

(Ia.)     802 
Railway  Co.,  Atehison^  T.  ft  S.  F., 

Ireton  v (Kan.)  1120 

Atchison,     T.     A.    S.     F., 

Schwantes  v (Kan.)  1120 

Boston    £leT.»    Adams   v. 

(Mass.)  165 
Boston  Elev.,  Bothwell  v. 

(Mass.)  167 
Boston  Elev,,  Kyle  v.. .  (Mass.)  164 
Chesapeake  &  0.,  v.  Kelly 

(U.  S.)     367 
Chesapeake  k  0.,  v.  Public 
Service       Commission 

(W.  Va.)  IW 
Chicago,  R.  I.  &  P.,  Fraser 

V (Kan.)     749 

Detroit    k    M.,    Clark    v. 

(Mich.)  851 
Great  Northern,  St.  Paul 

V    (Minn.)     486 

Minneapolis,  St.  P.  k  S. 
Ste    M.,  North  Dako- 
ta ex  rel.  McCue  v.  (U.  S.)  1148 
Missouri,  R.  k  T.,  v.  Brad- 

shaw    (Okla.)  1013 

Northern  P.,  Anderson  v. 

(Wash.)   1020 
Northern  P.,  v.  North  Da- 
kota   ez    rel.    McCue 

(U.  S.)  1148 
Seaboard     Air     Line,     v. 

Blackwell    (U.   S.)   1184 

Seaboard  Air  Line,  Whit- 
man v (S.  C.)     717 

Southern,  Garrett  v.  . .   (N.  C.)     885 

Rains  v.  Weiler (Kan.)     571 

Rawson,  Rusraisell  v (W.  Va.)     453 

Ruth  V (W.  Va.)     453 

Re  Dreyfus   (Cal.)     391 

Eniart    (Cal.)     866 

Le  Blanc (La.)   1137 

Marx   (Cal.)     234 

Richardson,  Holman  v (Miss.)     942 

Rose,  Hall  v (U.  S.)     514 

Ross  V.  Sisters  of  Charity  of  the 

Incarnate  Word,  ...    (La.)     260 

Ruge  V.  Rugo   (Wash.)     721 

L.R.A.19nF. 


Rusmisell  v.  Rawson   (W.  Va.) 

V.  White   Oak    Stave    Co. 

(W.  Va.) 

Ruth  V.  Rawson (W.  Va.) 

Ryan  v.  People  (Colo.) 


S. 


St.  Germain  v.  Bakery  k  Confec- 
tionery Workers  In- 
ternational Union,  No. 
9  (Wash. 

St.  Paul,  Byrne,  v (Minn. 

V.     Great     Northern     R. 
Co (Minn. 

St.   Paul   Fire   k  M.   Ins.   Co., 

Christison  v (Minn. 

Salt  Lake  City,  Warm  Springs 

Co.  V (Utah 

Samuelsj  Hughes  v.  ( Iowa 

Santa  Barbara  County  v.  More 

(Cal. 

Scheib,  Allen  v (Pa. 

Schenk  v.  Ann  Arbor (Mich. 

Schoonover  v.  Baltimore  k  O.  R. 

Co (W.  Va. 

Schwantes  v.  Atchison,  T.  k  S.  F. 

R.  Co (Kan. 

Scott  V.  State (N.  D. 

Rcoular,  Frew  v (Neb. 

Scrimger,  American  Agri.  Chem- 
ical Co.  V (Md. 

Seaboard    Air    Line    R.    Co.    v. 

Blackwell    (U.   S. 

Whitman  v (S.  C. 

Securitv  Trust  Co.  v.  Edwards 

(N.  J. 

Shafer,  Von  Arx  v (CCA. 

Sharp  V.  Sharp (Okla. 

Shawnee  Milling  Co.  v.  Kansas 
Postal  Teleg.-Cable 
Co (Kan. 

Simmons  v.  Northwestern  Trust 

Co (Minn. 

Sisters  of  Charity  of  the  Incar- 
nate Word,  Ross  v.. .  (La. 

Slatersville     Finishing     Co.     v. 

Greene  (R.  I. 

Sluder  v.  National  Americans. .  (Kan. 

Smith  V.  Illinois  C  R.  Co.  ..  (Iowa 
V.  Parman (Kan. 

Snetxer  v.  Gregg  (Ark. 

Snow  Iron   Works  v.  Chadwick 

(Mass. 

Solomon,  Gardiner  v (Ala. 

Sorrels  v.  Childers (Ark. 

Southern  Colonization  Co.  v.  Der- 

fler  (Fla. 

Southern  P.  R.  Co.,  Ayers  v.  . .  (Cal. 

Southern  R.  Co.,  Garrett  v.  . .   (N.  C. 

Southwestern  Sav.  Loan  k  Bldg. 

Asso.  V.  Await  . .    (N.  M. 

Stannard,  State  ex  rel.  Withy- 
combe  V (Or. 


IX 

45S 

453 
453 
646 


824 
545 

485 

612 

713 

1088 

385 
446 
684 


1120 
1107 
1065 

394 

1184 
717 

273 

427 
562 


844 

736 

260 

585 
631 
1033 
698 
999 

756 
380 
430 

744 
949 

885 

1117 
215 


M 


X 


CASES  REPORTED. 


Strauss,  Lacker  v ( Mass. 

State,  Allen  v.  ..    (Okla.  Grim.  App. 

v.  Baskin (Kan. 

N        ex  rel.  McCurdy  v.  Bennett 

"    '  (N.  D. 

ex  rel.  Adriatic  Min.  Co. 

V.  District  Ct.   . .    (Minn. 
ex    rel.    West   v.    Florida 
Coast   Line   Canal   & 

Transp.  Co (Fla. 

▼.  Hart    (N.  J. 

ex  rel.  Turner  v.  Hender- 

e<jn  (Ala. 

ex      rel.      Lachtmaii      ▼. 

Houghton ( Minn. 

V.  Kibbey   (Kan. 

V.  Laboon   ( S.  C. 

V.  Miller   (Kan. 

ex  rel.   Pettit  v.   Probate 

Court   (Minn. 

Scott  V (X.  D. 

ex     rel.     Withvcombc     v. 

Stannard  (Or. 

ex  rel.  Tacoma  v.  Sunset 
Teleph.  &  Teleg.   Co. 

(Wash, 
ex  rel.  Martin  v.  Superior 

Court (Wash. 

Y.  Weinstein    (La. 

State   Mut.    Ins.    Co.    v.    Green 

(Okla. 

Stockwell,  Bennett  T ( Mich. 

Sullivan   v.   Knauth    (N.  Y. 

Sunset  Teleph.  &  Teleg.  Co.,  State 

ex  rel.  Tacoma  v.. .  (Wash. 
Superior    Court,    State    ex    rel. 

Martin  v (Wash. 

Swank  v.  Battaglia  (Or. 

Swenson  Bros.  Co.  v.  Commercial 

State  Bank   (Xeb. 

Swiller  t.  Home  Ins.  Co.   . .    (N.  J. 


T. 

Tacoma,   State  ex  rel.,   v.    Sun- 
set Teleph.  &  Teleg. 

Co (Wash.) 

Talley   t.    Maupin    (Okla.) 

Tanner,  Adams  v (U.  S.) 

Tatley,  Derringer  v ( N.  D. ) 

Texas   Co.    v.    Daughcrty    ..     (Tex.) 
Thomasville  Baseball    Club,   Au- 
gusta  Baseball   Asbo. 

V (Ga.) 

Torian  v.  Puqua ( Ky. ) 

Tref ry  v.  Garfield   ( Mass. ) 

V.  Putnam   (Mhbr.  ) 

Tucker  v.  Fouts ( Fla. ) 

Turner,  State  ex  rel.,  v.  Hender- 
son   (Ala.) 

U. 

Union  Trust  Co.,  Home  Ins.  Co.  v. 

(R.  L) 
L.R.A.1917F. 


434 
210 
238 


1076 
1004 


776 
085 

770 

1050 
238 
896 
238 

436 

1107 

216 


1178 

905 
706 

663 

761 


1178 

905 
469 

1096 
1040 


1178 
912 

1163 
187 
989 


841 
251 
806 
806 
916 

770 


United   Cigarette  Machine  Co.  v. 

Brown ( Va. 

United  States,  Caminetti  v.  . .  (U.  S. 

Diggsv (U.  S. 

Hays  V (U.  S. 

United    States    Casualty    Co.    v. 

Griffis    (Ind. 

United  States  Nat.  Bank  v.  Glan- 

ton    (Ga. 

Urquhart  v.  Marion  Hotel  Co.  (Ark, 

V. 

Van  Blarioom  v.  Dodgson  ...   (N.  Y. 
Von  Arx  v.  Shafer  . . '. (C.  0.  A. 

W. 

Walsh,  Lvons  v (Conn. 

Warm    Springs   Co.   v.   Salt   Lake 

City   (tJtah 

Wiarner,  Flack  v (HI. 

Watertown  v.  Christnacht (S.  D. 

Watkins    v.    Hotel    Tutwiler    Co. 

(Ala. 

Weiler,  Rains  v (Kan. 

Weinstein,  State  v ( La. 

Weitlauf,    Paducah    Traction    Co. 

V .......;....    (Ky. 

Wells  A  D.  Co.,  Hodson  v...(N.  D. 
Western  U.  Teleg.  Co.,  Phillips  v. 

(Mo. 
West,  State  ex  rel.  v.  Florida  Coast 
Line  Canal  &,  Transp. 

Co (Fla. 

White  V.  Winter   (D.  C.  App. 

White  Oak  Stave  Co.,  Rusmisell  v. 

(W.  Va. 
Whitman  v.  Seaboard  Air  Line  R. 

Co (S.  C. 

Wiig  V.  American  Ins.  Co (Neb. 

V.  Girard  Fire  &  M.  Ins.  Co. 

V (Neb. 

Wilmes  v.  Chicago  G.  W.  R.  Co. 

(Iowa 

Winter,  White  v (D.  C.  App. 

Wissmath  Packing  Co.  v.  Missis- 
sippi River   Power  Co. 

(Iowa 
Withy  combe,  State  ex  rel.,  v.  Stan- 
nard     (Or. 

Wolfe,  Hutchins  v (Minn. 

Wright,  Bixler  v (Me. 

Y. 

Young,    Ocklawaha    River    Farms 

Co.  v (Fla. 

Pinson  v (Kan. 

Young  Men's  Christian  Asso.  v. 

Olds  Co (Wash. 

Youngsville    Sugar    Factory,    Barr 
V (La. 


Z. 

.•175  Zebold  v.  Hurst  (Okla. 


1100 
502 
502 
502 

481 

600 
203 


363 
427 


680 

713 
464 
903 

834 
671 
706 

353 

958 

480 


776 
618 

453 

717 
1061 

1061 

1024 
618 


790 

215 
500 
633 


337 
621 

1132 

654 

579 


LAWTEES  EEPOETS 
ANNOTATED 


NEW  SEEIES, 


WEST   VIRGINIA   SUPREME   COURT 
OF  APPEALS. 

CLIFFORD   SCHOONOVER,   by   Next 
Friend,  Plff.  in  .Err., 

V. 

BALTIMORE  &   OHIO  RAILROAD  COM- 

PANY. 

(69  W.  Va.  560,  73  S.  E.  266.) 

J^ndinnent  —  neglect  to  enter  —  oorrec- 
tlon. 

1.  A  final  judgment,  rendered  but  not  en- 
tered by  reason  of  inadvertency  of  the  elerk, 
may  be  entered  by  a  nunc  pro  tunc  order  at 
a  term  of  the  court  subsequent  to  the  one 
at  which  it  was  rendered,  provided  the  evi- 
dence of  the  rendition  thereof  is  suflBcient. 
For  other  cases,  see  Judgment ,  1.  f,  2,  in 

Dig.  1-^2  V.  8, 

Appeal  —  jndi^Tnent  not  entered  —  cor- 
rection. 

2.  A  writ  of  error  to  such  a  judgment 
awarded  and  perfected  before  entry  thereof 
may  be  sustained  by  the  filing  of  a  supple- 
mental record  in  the  appellate  court,  show- 
ing amendment  by  such  nunc  pro  tunc  order. 
For  other  cases,  sec  Appeal  and  Error,  IV. 

d,  in  Dig,  1-52  N.  8, 

Xegligenoe  —  youth  —  bar  of  action. 

3.  In  an  action  by  an  infant  between 
eleven  and  twelve  years  old  against  a  rail- 
road company  to  recover  damages  for  an 
injury  sustained  by  the  former  on  a  high- 
way crossing,  or  one  treated  as  such,  by 
the  negligence  of  the  latter,  the  trial  court 
may  hold  the  plaintiff  barred  by  his  con- 
tributory negligence,  upon  a  proper  appli- 

Headnotes  by  PoriTENBABOER,  J. 

Note.  <—  As  to  contributory  negligence  of 
children  generally,  see  annotation  following 
Jacobs  V.  H.  J.  Koehler  Sporting  Goods  Co. 
post,  10,  and  for  various  concrete  phases 
of  the  subject,  subdivision  VII.  page  92, 
of  that  annotation,  and  other  annotations 
there  referred  to. 
L.R.A.1917F.  ] 


cation  for  such  ruling,  if  the  facts  and  cir- 
cumstances of  the  case  warrant  it. 
For  other  cases,  see  Negligence,  II.  h,  1,  in 
Dig,  1-52  y.  8. 

Highway  —  use  by  child  —  care. 

4.  In  the  use  of  highways,  children  must 
exercise  such  reasonable  care,  caution,  and 
prudence  for-  their  safety  as  may  be  ex- 
pected from  them,  in  view  of  their  imma- 
turity. The  standard  or  measure  of  duty 
in  each  case  is  determinable  by  the  capacity 
ordinarily  possessed  and  exorcised  by  chil- 
dren of  the  age  and  development  of  the  class 
to  which  the  individual  belongs. 

For  other  cases,  see  Negligence,  II,  h,  1,  in 
Dig,  1-52  N.  8. 

Railroad  •*  prtvate  crossing  —  care. 

5.  In  passing  its  train  over  a  crossing 
provided  by  itself  for  public  use,  though 
not  legally  a  public  crossing,  a  railroad 
company  must  comply  with  the  common- 
law  requirements  imposed  for  the  safety  of 
persons  using  public  crossings. 

Par  other  cases,  see  Railroads,  II,  d,  $,  in 
Dig,  1-52  y.  8. 

Same  —  last  clear  chance. 

6.  Though  a  person  injured  on  such  a 
crossing  by  a  train  was  himself  in  fault,  his 
negligence  does  not  preclude  recovery  for 
the  injury,  if  the  servants  of  the  railway 
company  in  charge  of  the  train  could  have 
discovered  the  danger  and  prevented  the  in- 
jurv  by  keeping  a  lookout  on  the  crossing 
ana  checking  or  stopping  the  train.  In  such 
case  their  failure  of  duty  is  the  latest  neg- 
ligence, and  the  proximate  cause  of  the  in- 
jury. 

For  other  cases,  see  Negligence,  II,  f,  in 
Dig,  1-^2  N.  8. 

(October  24,  1911.) 

Ij^RROR  to  the  Circuit  Court  for  Cabell 
J  County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
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Messrs.  Williams,  Soott,  &  liovett,  for 

plaintiif  in  error: 

Liability  because  of  defendant's  negligence 
is  fixed,  even  though  the  conduct  of  the  boy 
could,  in  its  most  unfavorable  light,  be 
deemed  negligence,  because  the  defendant 
had  ample  time  and  might  with  reasonable 
exercise  of  means  at  hand  have  avoided  the 
consequences  of  the  plaintiiTs  negligence, 
if  any  is  to  be  imputed  to  him  in  the  prem- 
ises. 

Carrico  v.  West  Virginia  C.  &  P.  R.  Co. 
35  W.  Va.  389,  14  S.  E.  12,  10  Am.  Neg.  Cas. 
420;  Downey  v.  Chesapeake  &  0.  R.  Co.  28 
W.  Va.  732;  Washington  v.  Baltimore  &  O. 
R.  Co.  17  W.  Va.  190;  Inland  &  S.  Coasting 
Co.  V.  Tolson,  139  U.  S.  561,  35  L.  ed.  270, 
11  Sup.  Ct.  Rep.  663;  Beyel  v.  Newport 
News  &  M.  Valley  R.  Co.  34  W.  Va.  538,  12 
S.  E.  532;  Berkeley  v.  Chesapeake  &  0.  R. 
Co.  43  W.  Va.  11,  26  S.  E.  349. 

Defendant  was  negligent  in  not  giving  the 
statutory  signal  or  alarm  required  at  a 
street  crossing. 

Ray  V.  Chesapeake  &  O.  R.  Co.  57  W.  Va. 
333,  60  S.  E.  413. 

A  boy  of  plaintiff's  age  would  be  required 
in  law  to  exercise  such  reasonable  care  as  a 
reasonably  prudent  boy  of  the  same  age 
and  with  like  capacity  would  have  exercised 
under  the  same  circumstances. 

Turner  v.  Norfolk  &  W.  R.  Co.  40  W.  Va. 
676,  22  S.  E.  83;  Giebell  v.  Collins  Co.  54 
W.  Va.  518,  46  S.  E.  569,  15  Am.  Neg.  Rep. 
733;  Swift  V.  Staten  Island  Rapid  Transit 
Co.  123  N.  Y.  645,  25  N.  E.  378;  Omaha  & 
R.  Valley  R.  Co.  v.  Morgan,  40  Neb.  604, 
59  N.  W.  81,  16  Am.  Neg.  Cas.  542;  Cleve- 
land Rolling  Mill  Co.  v.  Corrigan,  46  Ohio 
St.  283,  3  L.R.A.  385,  15  Am   St.  Rep.  596, 

20  N.  E.  466. 

On  petition  for  rehearing. 

The  amendment  of  the  record  may  prop- 
erly be  made  by  the  court  below  while  the 
case  is  pending  on  appeal. 

McClure-Mabie  Lumber  Co.  v.  Brooks,  46 
W.  Va.  732,  34  S.  E.  921 ;  Wells  v.  Smith, 
49  W.  Va.  78,  38  S.  E.  547;  James  Sons  v. 
Gott,  55  W.  Va.  223,  47  S.  E.  649;  Carter 
V.  Elmore,  119  N.  C.  296,  26  S.  E.  35;  King 
V.  State  Bank,  9  Ark.  185,  47  Am.  Dec.  739; 
Gamble  v.  Daugherty,  71  Mo.  599;  Exchange 
Nat.  Bank  v.  Allen,  68  Mo.  474;  DeKalb  Co. 
V.  Hixon,  44  Mo.  341;  Jones  v.  St.  Joseph 
F.  &  M.  Ins.  Co.  55  Mo.  342 ;  Freel  v.  State, 

21  Ark.  212;  McNeill  v.  Arnold,  17  Ark. 
157;  Farmer  v.  Wilson,  34  Ala.  75;  Moore  v. 
Horn,  5  Ala.  234;  Cunningham  v.  Fontaine, 
25  Ala.  644;  Dow  v.  Whitman,  36  Ala.  604; 
Dreyfuss  v.  Tompkins,  67  Cal.  339,  7  Pac. 
732;  Rousset  v.  Boyle,  45  Cal.  65;  Tatum 
V.  Snidow,  2  Hen.  &  M.  542. 

It  was  coibpetent  for  the  court  to  make 
L.R.A.1917F. 


the  amendment  and  to  enter  the  order  mak- 
ing the  same  nunc  pro  tunc  as  of  the  date 
of  the  original  order. 

Allen  V.  Bradford,  3  Ala.  281,  37  Am. 
Dec.  689;  Glass  v.  Glass,  24  Ala.  468;  Bel- 
kin  V.  Rhodes,  76  Mo.  643;  1  Black.  Judgm. 
§  130;  Farmer  v.  Wilson,  34  Ala.  75;  Free- 
man, Judgm.  2d  ed.  §§  61,  67;  Vance  v. 
Ravenswood,  S.  &  G.  R.  Co.  53  W.  Va.  338, 
44  S.  E.  461,  14  Am.  Neg.  Rep.  483;  Ninde  v. 
Clark,  62  Mich.  124,  4  Am.  St.  Rep.  823, 
28  N.  W.  766;  Burnett  v.  State,  14  Tex. 
455,  65  Am.  Dec.  131;  Jordan  v.  Petty,  5 
Fla.  326;  Graham  v.  Lynn,  4  B.  Mon.  17,  39 
Am.  Dec.  493;  Chichester  v.  Cande,  3  Cow. 
39,  15  Am.  Dec.  238;  Jones  v.  Lewis,  30  N. 
C.  (  8  Ired.  L.)  70,  47  Am.  Dec.  338;  Davis 
V.  Shaver,  61  N.  C.  (Phill.  L.)  18,  91  Am. 
Dec.  92. 

Messrs.  Vinson  &  Thompson  for  defend- 
ant in  error. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

In  an  action  of  trespass  on  the  case 
brought  by  Clifford  Schoonover  against  the 
Baltimore  &  Ohio  Railroad  Company  in  the 
circuit  court  of  CabcU  county,  for  the  re- 
covery of  damages  for  a  personal  injury 
alleged  to  have  been  wrought  by  the  neg- 
ligence of  the  defendant,  there  was  a  demur- 
rer to  the  evidence  of  the  plaintiff,  which 
the  court  sustained,  after  a  conditional  ver- 
dict had  been  found  by  the  jury,  assessing 
the  damages  at  the  sum  of  $3,000.  Agree- 
ably to  the  finding  of  the  court  upon  the 
law  of  the  case,  an  order  was  entered,  sus- 
taining the  demurrer  and  giving  the  defend- 
ant a  judgment  for  costs,  but  not  dismissing 
the  action.  However,  a  writ  of  error  was 
awarded,  and  the  case  submitted  to  the 
court  as  upon  a  final  judgment.  That  this 
was  not  a  final  judgment  in  appellate  law 
appears  from  Epstein  v.  Totten,  63  W.  Va. 
602,  60  S.  E.  614;  DeArmit  v.  Whitmer,  63 
W.  Va.  301,  60. S.  E.  136;  Ritchie  County 
Bank  v.  Bee,  60  W.  Va.  386,  65  S.  E.  380*; 
Corley  v.  Corley,  53  W.  Va.  142,  44  S.  E. 
132,  47  S.  E.  146;  Hannah  v.  Charleston 
Nat.  Bank,  53  W.  Va.  82,  44  S.  E.  152. 

After  submission  of  the  case  in  this  court, 
however,  the  circuit  court  entered  an  ord^r, 
reciting  rendition  of  judgment  of  nil  capiat 
at  the  time  of  the  entry  of  the  order  above 
described  and  clerical  omission  to  include 
it  in  that  order,  and  entering  the  judgment 
nunc  pro  tunc.  This  raises  the  question  of 
power  in  the  trial  court  to  amend  its  rec- 
ord after  perfection  of  a  writ  of  error  and 
submission  in  the  appellate  court. 

Legally  the  inquiry  divides  into  two  parts, 
the  first  of  which  is  whether  a  final  judg- 
ment can  be  entered  nunc  pro  tunc;  and  the 
other  whether  an  amendment  so  made  will 
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enstain  the  writ  of  error.  Such  an  amend- 
ment may  be  made.  Vance  v.  Ravenswood, 
S.  &  G.  R.  Co.  53  W.  Va.  338,  44  8.  E.  461, 
14  Am.  Neg.  Rep.  483;  Ninde  v.  Clark,  4 
Am.  St.  Rep.  832,  note,  pp.  828-830.  In  this 
valuable  note  we  find  the  following  proposi- 
tion, sustained  by  numerous  decisions:  "A 
court  which  has  ordered  a  judgment  which 
the  clerk  has  failed  or  neglected  to  enter 
in  the  record  has  power,  even  after  the  term 
at  which  it  was  rendered  has  passed,  to  or- 
der the  judgment  so  rendered  to  be  entered 
nunc  pro  tunc,  provided  there  be  satisfac- 
tory evidence  that  the  judgment  was  ren- 
dered as  alleged,  and  of  the  nature  and  ex- 
tent of  the  relief  granted  by  it."  Sufficiency 
of  the  evidence  upon  which  the  amendment 
was  made  is  not  questioned; 

That  an  amendment  of  the  record  of  a 
case  in  the  trial  court,  pending  a  writ  of 
error,  may  be  carried  into  the  record  in  the 
appellate  court  and  made  effective  there  is 
also  affirmed  by  authority.  After  such  an 
amendment,  carried  up  as  aforesaid,  the  ap- 
pellate court  will  act  upon  the  record  as 
corrected.  Wells  v.  Smith,  40  W.  Va.  78, 
38  S.  E.  647;  Gauley  Coal  Land  Asso.  v. 
Spies,  61  W.  Va.  19,  65  S.  E.  903 ;  Hopkins 
V.  Baltimore  &  O.  R.  Co.  42  W.  Va.  535,  26 
S.  E.  187 ;  18  Enc.  PI.  &  Pr.  958.  We  find 
no  authority  inconsistent  with  this  view. 
Hastily  read,  Tatum  v.  Snidow,  2  Hen.  & 
M.  542,  may  seem  to  be  so,  but  it  is  not. 
Though  the  subsequent  order  therein  entered 
recited  omission  of  entry  of  the  judgment 
by  the  clerk,  the  judgment  was  not  entered 
nunc  pro  tune  and  virtually  dated  back,  as 
in  this  case,  so  as  to  work  an  amendment. 

Reason  and  justice,  as  well  as  authority, 
sustain  our  conclusion.  The  defect  resulted 
from  mere  inadvertence  and  was  purely 
technical.  Until  the  hearing  on  the  writ 
of  error,  both  parties  proceeded  under  the 
impression  that  the  judgment  was  techni- 
cally, as  well  as  substantially,  final.  Dis- 
covery of  the  defect  then  was  matter  of  sur- 
prise to  them,  as,  no  doubt,  it  was  to  the 
trial  court  on  the  application  for  amend- 
ment. Correction  thereof  by  amendment 
saves  time  and  expense  and  facilitates  dis- 
position of  business,  without  working  injury 
in  any  respect. 

The  plaintiff,  a  boy  about  eleven  and  one- 
half  years  old,  was  so  badly  injured  on  the 
track  of  the  defendant  company  that  one  of 
his  legs  had  to  be  amputated  below  the  knee. 
The  injury  occurred  at  a  point  used  as  a 
crossing,  but  the  status  of  that  crossing  is 
an  element  in  the  case.  It  would  be  in  the 
line  of  Seventeenth  street,  of  the  city  ef 
Huntington,  If  extended  northward  so  as 
to  cross  the  railroad,  but  had  never  been  es- 
tablished by  the  city  as  a  street  or  public 
crossing.  The  general  direction  of  the  rail- 
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road  at  that  point  is  east  and  west.  On  the 
south  side  thereof,  and  west  of  Seventeenth 
street,  running  to  the  railroad  at  right  an- 
gles, there  was  a  park,  boarded  up  along 
the  railroad  on  one  side,  and  along  said 
street  on  another,  in  which  a  game  of  base- 
ball was  played  on  the  day  of  the  injury. 
The  grandstand,  occupied  by  spectators,  was 
in  the  angle.  Occasionally  foul  balls  would 
go  over  the  fence,  and  boys  on  the  outside 
recovered  and  returned  them,  in  considera- 
tion of  which  they  were  admitted  into  the 
park.  The  plaintiff  and  a  number  of  other 
persons  were  on  the  outside,  some  watching 
the  game  through  cracks  in  the  fence,  and 
others  looking  over  the  fence  from  the  tops 
of  box  cars  standing  on  a  switch  on  the  op- 
posite side  of  the  railroad  track.  A  foul 
ball  having  gone  over  the  fence  and  diagon- 
ally across  the  railroad  in  a  northeasterly 
direction,  and  stopped  a  short  distance  be- 
yond, from  16  to  30  feet,  the  plaintiff  ran 
after  it;  and  having  obtained  it,  ran  back 
on  the  track,  whence  he  threw  it  into  the 
park,  halting  momentarily,  some  of  the  wit- 
nesses say.  At  this  time  a  train,  consisting 
of  an  engine  and  two  cars,  drawn  by  the  en- 
gine running  backwards,  was  approaching 
from  the  east  at  the  rate  of  10  or  16  miles 
per  hour.  When  t^e  boy  threw  the  ball,  in 
apparent  ignorance  of  its  approach,  the  en- 
gine was  not  more  than  60  or  70  feet  dis- 
tant. The  train  was  going  west,  and  he  di- 
agonally across  the  track  in  a  southwester- 
ly direction.  Hence  his  face  was  turned 
from  the  train,  but  he  went  on  the  track 
without  looking  for  an  approaching  train 
or  engine.  Wholly  absorbed  in  what  he  was 
doing,  he  was  oblivious  of  the  train.  Some 
witnesses  testify  that  they  and  others,  see- 
ing the  danger,  called  to  him,  but  axe  un- 
able to  say  he  heard  them,  as  there  was 
much  noise  and  confusion,  both  inside  and 
outside  of  the  park.  As  he  left  the  track, 
the  train,  rushing  on,  caught  his  right  foot 
and  leg.  Some  distance  east  of  the  place 
of  the  injury  there  was  a  cattle  pen,  near 
which  some  witnesses  say  there  were  two 
long  blasts  of  the  whistle  of  the  approadi- 
ing  engine,  one  east  and  the  other  west. 
Others  say  they  never  heard  them.  There 
is  no  evidence  that  any  bell  was  rung  as  the 
train  approached  the  crossing  and  all  the 
witnesses  agree  that  just  about  the  time  the 
boy  was  struck  two  or  three  short  sharp 
blasts  from  the  whistle  were  heard.  There 
was  nobody  on  the  tender  of  the  backing  en- 
gine, nor  does  it  appear  that  anybody  on  the 
engine  kept  a  lookout  upon  the  crossing. 

That  the  train  was  running  at  a  higher 
rate  of  speed  than  the  city  ordinance  per- 
mitted seems  not  to  be  controverted.  At 
any  rate,  it  could  have  been  inferred  from 
the  eviiience.     That  a  lower  rate  of  speed 
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would  have  Avoided  the  injury  is  another  in- 
ference justified  by  it,  since  the  boy  was 
almost  out  of  danger  when  the  train  struck 
him.  Therefore  we  may  safely  assume  neg- 
ligence on  the  part  of  the  defendant  com- 
pany. 

Whether  the  conduct  of  the  plaintiff 
amounted  to  contributory  negligence  is  an 
important  inquiry  in  the  case.  Had  he  been 
an  adult,  his  contributory  negligence  in  go- 
ing upon  the  railroad  track  directly  in  front 
of  the  approaching  train,  plainly  in  view 
without  looking  in  either  direction  along 
the  track,  or  in  any  way  exercising  his  pow- 
ers of  observation  for  his  own  safety,  would 
be  clearly  manifest.  Riedel  v.  Wheeling 
Traction  Co.  63  W.  Va.  522,  16  L.R.A.(N.S.) 
1123,  61  S.  £.  821.  But  this  boy  was  only 
about  eleven  years  and  five  months  old.  He 
testified,  in  January,  1906,  that  he  had  at- 
tained his  thirteenth  year  in  the  preceding 
November.  The  action  was  brought  at  Oc- 
tober rules,  1904,  and  the  declaration  avers 
that  he  was  hurt  on  the  23d  day  of  April, 
1904.  As  to  whether  a  person  of  that  age 
is  sui  juris  within  the  law  of  negligence, 
and  how  the  fact  is  to  be  determined,  there 
is  some  conflict  among  the  authorities.  In 
some  jurisdictions  the  courts  hold  that  be- 
tween the  ages  of  seven  and  fourteen  there 
is  a  presumption  of  a  lack  of  prudence,  fore- 
sight, caution,  and  comprehension  of  danger 
which  carries  every  case  to  the  jury,  and  de- 
nies to  the  court  the  power  to  say  there  was 
contributory  negligence  as  matter  of  law. 
Trumbo  v.  City  Street  Car  Co.  89  Va.  780, 
17  S.  E.  124 ;  Washington,  A.  &  Mt.  V.  Elec- 
tric R.  Co.  V.  Quayle,  95  Va.  741,  30  S.  E. 
391 ;  Roanoke  v.  Shull,  97  Va.  419,  75  Am. 
St.  Rep.  791,  34  S.  E.  34.  Other  cases,  pro- 
ceeding upon  the  same  theory,  will  be  found 
cited  in  the  note  to  Barnes  v.  Shreveport 
City  R.  Co.  49  Am.  St.  Rep.  400,  410.  See 
also  3  EUiott>  Railroads,  §  1261,  note  122. 
But  this  rule  is  by  no  means  generally  ac- 
cepted. Numerous  decisions  declare  that  in 
cases  of  injury  occurring  upon  highways 
and  railroads,  failure  of  a  child  to  exercise 
such  care,  caution,  and  foresight  as  is  ordi- 
narily possessed  and  exercised  by  children 
of  his  age  will  bar  recovery  for  an  injury 
thereby  occasioned. 

In  these  cases  the  measure  or  standard 
of  care  required  is  not  that  of  adults,  but 
of  the  class  of  persons  to  which  the  injured 
party  belongs,  and  seems  to  rest  upon  the 
view  that  in  using  a  highway,  provided  for 
all  classes  of  persona  who  are  accustomed  to 
go  abroad  without  guardians  or  protectors, 
the  traveler  is  bound  to  use,  in  the  exercise 
of  that  right,  such  judgment  and  prudence 
as  are  usually  and  ordinarily  possessed  by 
persons  of  the  class  to  which  he  belongs;  1 
and  that  failure  to  exercise  the  same  con- 
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stitutes  negligence,  whether  he  be  above  or 
below  the  age  of  fourteen.  This  proposition 
is  sustained  by  a  decided  weight  of  authori- 
ty in  all  actions  by  infants  for  personal 
injuries  exc^t  those  between  master  and 
servant.  Baltimore  City  Pass.  R.  Co.  v.  Mc- 
Donnell, 43  Md.  534;  Government  Street  R. 
Co.  V.  Hanlon,  53  Ala.  70;  Chicago  &  A.  R. 
Co.  V.  Murray,  71  111.  601;  Swift  v.  Staten 
Island  Rapid  Transit  R.  Co.  123  N.  Y.  645, 
25  N.  E.  378;  Hayes  v.  Norcross,  162  Mass. 
546,  39  N.  E.  282;  Wright  v.  Detroit,  G. 
H.  &  M.  R.  Co.  77  Mich.  123,  43  N.  W, 
765;  Collins  v.  South  Boston  R.  Co.  142 
Mass.  301,  56  Am.  Rep.  675,  7  N.  E.  856; 
Messenger  v.  Dennie,  141  Mass.  335,  5  K. 
E.  283,  id.  137  Mass.  197,  50  Am.  Rep. 
295;  Stackpole  v.  Boston  Elev.  R.  Co.  193. 
Mass.  562,  79  N.  E.  740;  Fitzhenry  v.  Consol- 
idated Traction  Co.  64  N.  J.  L.  674,  46  Atl, 
698,  8  Am.  Neg.  Rep.  288;  North  Hudson 
County  R.  Co.  v.  Flanagan,  57  N.  J.  L,  696, 
32  Atl.  216;  Brady  v.  Consolidated  Traction 
Co.  63  N.  J.  L.  25,  42  Atl.  1054;  Payne  v, 
Chicago  &  A.  R.  Co.  129  Mo.  405,  31  S.  W, 
885;  Colomb  v.  Portland  &  B.  Street  R.  Co, 
100  Me.  418,  61  Atl.  898,  19  Am.  Neg.  Rep. 
9;  Fenton  v.  Second  Ave.  R.  Co.  126  N. 
Y.  625,  26  N.  E.  967;  Tucker  v.  New  York 
C.  &  H.  R.  R.  Co.  124  N.  Y.  308,  21  Am. 
St.  Rep.  670,  26  N.  E.  916;  Thompson  v. 
Buffalo  R.  Co.  145  N.  Y.  196,  39  N.  E.  709, 
12  Am.  Neg.  Cas.  322;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Todd,  54  Kan.  551,  38  Pac.  804; 
Chicago,  R.  I.  k  P.  R.  Co.  v.  Eininger^  114 
111.  79,  29  N.  E.  196;  Masser  v.  Chicago,  R, 
I.  &  P.  R.  Co.  68  Iowa,  602,  27  N.  W.  776; 
Normand  v.  Hull  Electric  Co.  Rap.  Jud. 
Quebec  35  C.  S.  329;  Mowrey  v.  Central  City 
R.  Co.  51  N.  Y.  666;  Evans  v.  Josephine 
Mills,  119  Ga.  449,  46  S.  E.  674,  15  Am. 
Neg.  Rep.  503;  Young  v.  Small,  188  Mass. 
4, 108  Am.  St.  Rep.  457,  73  N.  E.  1019. 

Practically  all  courts  hold  infants  be- 
tween the  ages  of  seven  and  fourteen  capa- 
ble of  contributory  negligence.  Those  in 
which  the  view  here  announced  does  not  pre- 
vail submit  to  the  jury,  upon  the  facts  and 
circumstances,  the  inquiry  whether  there 
has  been  contributory  negligence.  The  mere 
submission  of  the  question  asserts  capacity 
of  the  infant  negligently  to  contribute  to  his 
Injury,  within  the  meaning  of  the  law,  un- 
der certain  circumstances.  The  difference 
or  conflict  respects  a  rule  of  practice,  not 
principle^  some  courts  saying  the  question 
is  always  one  for  the  jury,  and  others  that 
it  is  for  jury  determination  only  when  the 
evidence  makes  it  a  jury  question,  under  the 
rules  of  practice  applicable  to  other  ques- 
tions. If  the  act  of  an  infant  plaintiff  is 
so  obviously  dangerous  that  no  reasonable 
man  can  truthfully  say  children  of  his  age 
do  not  ordinarily  know  it  to  be  dangerous 
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and  voliiTitanly  abstain  from  it,  there  is  no 
more  reason  for  submitting  the  question  of 
ooBtributory  negligence  to  the  jury  than  in 
the  case  of  an  adult  plainly  guilty  of  such 
negligence,  and  there  is  the  same  reason  why 
it  should  not  do  so.  Prudence  and  capacity 
to  eomprehend  danger  are  not  the  only  ele- 
ments involved,  Tliese  may  be  clear  beyond 
doubt,  as  in  the  case  of  an  adult.  The  de- 
fensive issue  raised  is  negligence,  in  which 
the  age,  intelligence,  and  characteristics  of 
the  plaintiff  are  only  factors.  Hence  it  is 
fallacious  to  say  that  because  these  are  in- 
ferior to  those  of  an  adult,  the  issue  must 
be  ffobmitted  to  a  jury.  Though  inferior  in 
that  sense,  they  may  be  amply  and  indis- 
putably such  as  to  hold  the  plaintiff  to  re- 
sponeibility  for  his  acts  under  the  circum- 
stances of  the  case.  Inferiority  to  an  adult 
in  these  respects  does  not  absolve  him  from 
responsibility.  If  it  did,  the  case  could  not 
even  go  to  the  jury  on  the  question  of  con- 
tributory negligence.  That  defense  could 
not  be  made.  But  practically  all  courts 
admit  it,  except  in  the  cases  of  very  young 
children,  deemed  incapable  of  appreciating 
common  or  ordinary  danger.  The  standard 
-or  measure  of  responsibility  is  lower  than 
that  for  adults,  but  if  an  infant  plaintiff 
comes  clearly  up  to  it,  there  is  no  occasion 
for  submitting  his  capacity  to  the  jury  as  a 
doubtful  question;  and  if  the  danger  en- 
countered by  him  was  so  plainly  obvious 
that  one  of  his  years  must  have  appreciated 
it,  or  the  duty  omitted  by  him  so  clear  and 
natural  that  he  must  be  deemed  to  have 
been  cognizant  of  it,  the  court  should  de- 
clare his  contributory  negligence,  upon  a 
proper  application,  as  in  other  cases. 

The  basis  of  the  conflict  in  authority 
aeems,  therefore,  to  arise  from  failure  or 
refusal  on  the  part  of  those  courts  which 
insists  upon  making  the  question  of  neg- 
ligence on  the  part  of  an  infant  between 
the  ages  of  seven  and  fourteen  years  always 
one  for  the  jury  to  recognize  any  standard 
or  measure  of  responsibility  in  children. 
That  they  have  some  intelligence  cannot  be 
denied.  Nor  is  it  possible  to  say  they  do  not 
have  enough  to  enable  them  to  appreciate  or 
comprehend  certain  forms  of  obvious  danger, 
or  to  know  how  to  avoid  it,  or  to  feel  a 
aense  of  duty  under  certain  circumstances. 
If  the  court  can  say,  and  it  does,  as  matter 
of  judicial  knowledge,  that  an  adult  ought 
to  know  certain  things  and  be  able  to  take 
adequate  precaution  for  his  own  safety, 
why  has  it  not  the  same  power  to  say,  as 
a  matter  of  judicial  knowledge,  that  chil- 
dren of  certain  ^ages  are  able  to  comprehend 
and  avoid  certain  kinds  of  danger?  The 
adoption  of  the  theory  or  view  that  a  child 
must  exercise  such  care,  caution,  prudence, 
and  foresight  as  children  of  his  age  ordinari- 
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ly  possess  and  exercise  makes  the  question 
of  contributory  negligence  in  the  case  of 
a  child,  treated  as  one  of  law  for  determi- 
nation by  the  court,  just  as  easy  of  solution 
as  in  the  case  of  an  adult,  and  the  conclu- 
sion is  reached  by  exactly  the  same  process 
of  reasoning. 

That  contributory  negligence  in  cases  of 
this  class  is  frequently  declared  to  be  gener- 
ally a  question  for  the  jury  is  not  incon- 
sistent with  the  conclusion  here  stated,  for 
that  is  said  of  all  cases  involving  this  de- 
fense, and  it  is  true.  More  cases  of  each 
clads  go  to  the  juries  than  are  decided  by 
the  courts.  The  expression  means  only  that 
determination  by  the  jury  is  the  general 
rule,  and  by  the  court  the  exception  thereto. 

This  conclusion  does  not  necessarily  con- 
flict with  the  principle  declared  in  Bare  v. 
Crane  Creek  Coal  &  Coke  Co.  61  W.  Va.  28, 
8  L.R.A.(N.S.)  284,  123  Am.  St.  Rep.  966, 
56  8.  E.  907,  and  Wilkinson  v.  Kanawha  & 
H.  Coal  &  Coke  Co.  64  W.  \a.  93,  20  L.R.A. 
(N.S.)  331,  61  S.  E.  875,  and  other  cases 
arising  between  master  and  servant,  and 
vastly  different  in  many  respects  from  this 
As  between  master  and  servant  there  is  a 
contractual  relation.  There  is  none  here. 
These  parties  were  strangers,  standing  sub- 
stantially upon  an  equal  footing  in  respect 
to  the  use  of  a  highway.  The^difference  be- 
tween the  reciprocal  rights  of  the  plaintiff 
and  defendant  here  and  those  between  an 
adult  and  such  defendant,  in  a  similar  situa- 
tion, is  the  requirement  of  more  care  on  the 
part  of  the  latter  in  its  relations  with  tho 
former,  in  view  of  his  immaturity,  lowering 
the  standard  of  responsibility.  Highway 
and  railroad  risks,  dangers,  and  reciprocal 
rights  are  matters  of  daily  cognizance  and 
experience  with  boys  and  with  men.  No  pre- 
sumption of  their  ignorance  thereof  can  be 
indulged  or  supposed.  They  are  not  brought 
into  or  kept  in  contact  with  them  by  the 
compulsion  or  restraint  of  the  railroad  com- 
panies or  other  persons  using  the  highways. 
Boys  employed  in  mills,  factories,  and  mines 
are  held  by  their  contracts  to  duties  which 
necessitate  unaccustomed  precautions 
against  danger,  and  constantly  expose  them 
to  hazards  dangerous  and  unfamiliar.  Fre- 
quent recurrence  of  these  exposures  and 
precautionary  duties,  incident  to  the  per- 
formance of  the  work,  requires  vigilance, 
constancy,  and  singleness  and  steadiness  of 
purpose, — characteristic  of  adults,  rather 
than  children.  That  such  ability,  natural  or 
acquired,  is  necessary  to  the  protection  of 
themselves  and  their  fellow  servants  in  sucli 
situations  seems  to  be  reasonably  clear. 
Hence  there  is  cogent  reason  for    a    higher 

i'  standard  or  measure  of  capacity  on  the  part 
of  the  infant  in  cases  arising  between  mastor 
and  servant.     In  sersnce  the  boy  is  charged 
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with  novel  duties  and  exposed  to  imaccus- , 
tomed  hazards,  and  charged  with  responsi- 
bilities like  or  very  similar  to  those  imposed 
upon  adults.  He  has  not  grown  up  with 
them  as  he  has  with  the  hazards  of  the 
street,  the  playgroimd,  and  mere  casual  con- 
tact with  men,  structures,  machines, 
animals,  vehicles,  and  other  means  of  in- 
jury. Without  noting  it,  or  giving  any 
reason  for  it,  the  courts  seem  to  make  this 
distinction.  In  cases  between  master  and 
servant  in  which  the  plaintiff  is  an  infant 
under  fourteen  years  of  age,  contributory 
negligence  is  seldom  declared  as  matter  of 
law.  In  other  cases  this  result  is  of  fre- 
quent occurrence,  as  will  appear  from  an 
examination  of  the  long  list  of  decisions 
herein  cited. 

We  have  no  doubt  the  plaintiff  knew  the 
danger  of  going  upon  a  railroad  track  with- 
out looking  for  trains.  His  home  was  in 
Clay  county,  on  the  line  of  a  railroad,  and 
he  was  in  Huntington  at  the  time  of  the 
injury,  attending  the  spring  term  of  school 
at  Marshall  College.  His  situation  and  en- 
gagement at  the  time  indicate  possession  of 
the  intelligence  and  discretion  of  boys  of  his 
age,  thousands  of  whom  daily  cross  rail- 
roads, trolley  lines,  and  highways,  exercis- 
ing discretion  and  prudence  requisite  to 
their  safety.  Hence  the  trial  court  properly 
held  him  giftlty  of  negligence  as  matter  of 
law. 

But  if  the  servants  of  the  railway  com- 
pany in  charge  of  the  train  omitted  a  duty, 
performance  of  which  would  have  avoided 
the  injury,  such  omission  must  be  deemed 
the  proximate  cause  thereof,  and  the  defend- 
ant is  liable,  notwithstanding  the  plaintiff's 
negligence.  Though  not  established  by  the 
city  as  a  public  one,  the  crossing  on  which 
tlie  boy  was  hurt  was  a  way  provided  by  the 
defendant  company  itself  for  travel  across 
its  tracks.  It  was  at  the  end  of  a  city 
street  regularly  established  and  maintained, 
and  planked  between  the  rails  and  on  the 
outside  thereof  by  the  defendant,  and  a  post 
with  crossarms,  bearing  the  warning,  "Look 
out  for  the  locomotive.  Railroad  Crossing," 
— stood  near  it.  Under  principles  declared 
in  Ray  v.  Chesapeake  &  0.  R.  Co.  67  W.  Va. 
333,  50  S.  E.  413,  this  may  have  been  such 
a  crossing  as  required  the  statutory  signals. 
Be  that  as  it  may,  persons  coming  upon  the 
track  at  that  point  were  there  by  invitation, 
and  the  company  owed  them  the  common- 
law  duty  imposed  in  favor  of  persons  on  a 
public  crossing,  since  they  were  neither 
trespassers  nor  bare  licensees.  Elliott,  Rail- 
roads, §  1164,  sustained  by  ample  authori- 
ties cited.  Such  common-law  duty  includes 
maintenance  of  a  lookout  or  other  adequate 
means  of  avoiding  collision  at  crossings, 
and  failure  to  do  so  is  negligence,  constitut- 
L.R.A.1917F. 


ing  proximate  cause  of  injury,  even  though 
the  plaintiff  himself  was  negligent  in  going 
upon  the  track,  if  the  performance  of  such 
duty  would  have  prevented  injury.  2 
Thomp.  Xeg.  §§  1696,  1597;  ElUott, '^  Rail- 
roads, §  1175.  The  principle  has  been  rec- 
ognized and  applied  in  a  crossing  case,  as 
well  as  others,  by  this  court.  Riedel  v. 
Wheeling  Traction  Co.  69  W.  Va.  18,  71  S. 
E.  174;  Washington  v.  Baltimore  &  0.  R. 
Co.  17  W.  Va.  190;  Downey  v.  Chesapeake 
&  O.  R.  Co.  28  W.  Va.  732;  Vance  v.  Ravens- 
wood,  S.  &  G.  R.  Co.  53  W.  Va.  338,  44  S.  E. 
461,  14  Am.  Neg.  Rep,  483;  McKelvey  v. 
Chesapeake  &  O.  R.  Co.  35  W.  Va.  500,  14 
S.  E.  261;  Layne  v.  Ohio  River  R.  Co.  85 
W.  Va.  338,  14  S.  E.  123;  Raines  v.  Chesa- 
peake &  O.  R.  Co.  39  W.  Va.  50,  24  L.R^. 
226,  19  S.  E.  565.  Opinions  of  witnesses 
vary  as  to  the  distance  of  the  train  when  the 
boy  came  upon  the  track,  as  well  as  the 
rate  of  speed;  but  the  jury  could  have  found 
the  distance  to  be  50  or  60  feet,  and  the  rate 
of  speed  12  miles  per  hour,  and  also  that 
injury  would  have  been  avoided  by  a  check- 
ing of  the  speed  of  the  train.  Uneontra- 
dicted  testimony  was  adduced,  showing  the 
engineer  could  have  checked  the  speed  al- 
most instantaneously,  had  he  seen  the  boy 
when  he  came  on  the  track  and  adopted 
emergency  precautions.  It  was  also  compe- 
tent for  them  to  infer  that  the  engineer 
would  have  seen  him  when  he  came  on  the 
track,— or  even  earlier,  and  apparently  in- 
tending to  come  upon  it, — if  he  had  per- 
formed the  duty  incumbent  upon  him  in  run- 
ning his  train  over  a  crossing.  Opposing 
this  is  evidence  tending  to  prove  the  boy  was 
struck  almost  as  soon  as  he  got  on  the  track, 
and  that  the  train  was  so  close  no  assistance 
could  be  rendered  him;  but  this  is  not  con- 
clusive. We  are  of  the  opinion,  therefore, 
that  the  case  should  have  been  permitted  to 
go  to  the  jury,  and  that  the  trial  court  erred 
in  sustaining  the  demurrer  to  the  evidence. 
The  judgment  will  be  reversed^  the  de- 
murrer to  the  evidence  overruled,  and  judg- 
ment rendered  for  the  damages  assessed  by 
the  jury  and  costs,  both  in  this  court,  and 
the  court  below. 

Brannon  and  Miller,  JJ.,  concur.  Rob- 
inson, J.,  concurs  only  in  result  and 
syllabus. 

Williams,  President^  concurring: 
I  concur  in  the  judgment,  but  not  in  the 
correctness  of  all  the  principles  asserted  in 
the  opinion.  I  do  not  believe  it  accords  with 
the  weight  of  authority,  and  I  know  it  does 
not  with  our  own  previous  decisions,  to  say 
that  the  court  can  determine,  as  matter  of 
law,  whether  or  not  an  infant  under  the 
age  of  fourteen  is  guilty  of  negligence.    Nor 
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do  I  acquiesce  in  the  view  that  the  relation 
of  master  and  servant  can  have  any  effect 
to  vary  the  rules  of  evidence  respecting  neg- 
ligence. Such  relation  may,  and  often  does, 
determine  relative  duties.  But  once  they 
are  determined,  it  must  he  ascertained  what 
is  negligence  in  any  given  case.,  independent 
of  any  contractual  relation.  The  law  of 
negligence  rests  upon  relative  duties.  The 
policy  of  the  law  forbids  anyone  to  contract 
against  negligence.  Everyone  is  hound  to 
exercise  reasonable  care  for  his  own  safety, 
and  for  the  safety  of  others.  He  may  by 
contract  enlarge  his  duties,  but  he  cannot 
lessen  them,  whether  he  he  employer  or  em- 
ployee. The  degree  of  care  required  must 
be  commensurate  with  the  danger  attending 
the  business  the  party  is  engaged  in,  if  he 
is  employer;  or  commensurate  with  the 
amount  of  risk  he  has  assumed,  if  he  is  em- 
ployee. Negligence  which  causes  injury  is 
a  wrong,  and  the  remedy  therefor  is  by  an 
action  in  tort.  The  duty  to  exercise  care, 
both  for  one's  own  safety  and  the  safety  of 
others,  exists,  independent  of  contractual  re« 
lations,  and  I  can  see  no  sufficient  reason  for 
applying  one  rule  of  evidence  to  prove  what 
is  negligence  in  one  case,  and  a  different 
rule  to  prove  it  in  another.  Of  course,  con- 
tractual relation  may  have  the  effect  to 
create  duties  which  did  not  before  exist, 
but  once  the  new  duties  are  determined,  the 
rules  respecting  the  kind  and  quantity  of 
evidence  necessary  to  prove  whether  a  party 
has  failed  in  the  performance  of  his  duty,  or 
not^  are  the  same.  In  other  words,  an  in- 
fant under  fourteen  years  of  age,  is  no  more 
capable  of  caring  for  his  safety  when  he  is 
unemployed  than  when  he  is  employed. 


According  to  the  weight  cdf  authorities, 
and  according  to  our  own  decisions,  the 
question  of  negligence  in  an  infant  under 
fourteen  years  of  age  cannot  be  determined, 
as  matter  of  law,  by  the  court,  but  must  bo 
left  to  the  jury  to  decide,  under  proper  in- 
structions by  the  court  as  to  the  principles 
of  law  to  be  applied  in  determining  a  fact. 
Negligence  of  an  infant  under  fourteen  de- 
pends largely  upon  his  capacity,  knowledge 
of  danger,  and  the  degree  of  caution  which 
a  child  of  his  temperament  will  exercise, 
even  in  the  presence  of  a  known  danger. 
These  are  such  variable  quantities  in  chil- 
dren between  seven  and  fourteen  years  of 
age  that  the  law  provides  no  fixed  standard 
by  which  to  measure  the  negligence  of  all 
*  children  between  those  ages.  The  same  act 
which  would  constitute  negligence  in  one 
child  might  not  amount  to  negligence  in  an- 
other of  the  same  age.  By  a  unanimous 
opinion,  we  held,  in  Ewing  v.  Lanark  Fuel 
Co.  65  W.  Va.  726,  29  L.R.A.(N.S.)  487,  66 
S.  E.  200,  that  an  infant  under  fourteen 
years  of  age  is  not  presumed  to  have  suf- 
ficient capacity  to  avoid  danger,  and  that 
his  capacity  had  to  be  proven  in  order  to 
make  out  the  defense  of  his  contributory 
negligence.  Now,  if  there  is  no  presumption 
in  favor  of  capacity,  and  the  capacity  is  a 
question  of  fact  essential  to  be  proven  in 
order  to  determine  whether  or  not  the  child 
has  been  guilty  of  negligence,  how  can  it  be 
properly  said  that  the  court  can  determine 
the  question  of  negligence  as  matter  of 
law? 

Petition  for  rehearing  denied  Januai^  12, 
1912. 
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HENRY  JACOBS,  Admr.,  etc.,  of  Charles 
Jacobs,  Deceased,  Respt., 

V. 

H.  J.  KOEHLER  SPORTING  GOODS  COM- 
PANY, Appt. 

(208  N.  Y.  416,  102  N.  E.  519.) 

Infants  —  care  required  to  avoid  acci- 
dents. 

A  fourteen-year-old  boy  is  not  required  to 
use  the  same  degree  of  care  as  an  adult  in 
avoiding  vehicles  passing  in  the  street. 
For  other  cases,  see  "Negligence,  IL  h,  1,  in 

Dig,  1-52  N,  8. 

(May  20,  1913.) 

Note. —As  to  contributory  negligence  of 
children,  see  annotation  following  this  case, 
post,  10,  and  for  various  concrete  phases 
of  the  subject,  VII.  page  92,  of  that  anno- 
tation and  other  annotations  there  referred 
to. 
L.R.A.1917F. 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirm- 
ing a  judgment  of  a  Trial  Term,  Part  IL, 
for  Kings  County,  in  plaintiflTs  favor  in  an 
action  brought  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  intes- 
tate.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Paul  Bonynge  for  appellant: 

The  deceased,  being  over  fourteen  years 
of  age,  was  chargeable  with  the  same  de- 
gree of  care  and  caution  as  an  adult. 

Tucker  v.  New  York  C.  &  H.  R.  R.  Co. 
124  N.  Y.  308,  21  Am.  St.  Rep.  670,  28  N. 
E.  916;  McGrell  v.  Buffalo  Office  Bldg.  Co. 
163  N.  Y.  266,  47  N.  E.  305,  2  Am.  Neg. 
Rep.  598;  Reynolds  v.  New  York  C.  &  H. 
R.  R.  Co.  58  N.  Y.  248 ;  Murphy  v.  Perlstein, 
73  App.  Div.  256,  76  N.  Y.  Supp.  657; 
Thompson  v.  Buffalo  R.  Co.  145  N.  Y.  196, 
39  N.  E.  709,  12  Am.  Neg.  Cas.  322;  Zwack 
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V.  New  York  L.  E.  &  W.  R.  Co.  160  N.  Y. 
362,  54  N.  E.  785,  6  Am.  Neg.  Rep.  669; 
Costello  V.  Third  Ave.  R.  Co.  161  N.  Y. 
317,  65  N.  E.  897;  Perez  v.  Sandrowitz,  380 
N.  Y.  397,  73  N.  E.  228;  Fox  v.  Le  Comte, 
2  App.  Div.  61,  37  N.  Y.  Supp.  316; 
Koehler  v.  Syracuse  Specialty  Mfg.  Co.  12 
App.  Div.  60,  42  N.  Y.  Supp.  182,  1105; 
McCarthy  v.  New  York  C.  &  H.  R.  R.  Co.  37 
App.  Div.  187,  55  N.  Y.  Supp.  1013;  Turell 
V.  Erie  R.  Co.  49  App.  Div.  94,  63  N.  Y. 
Supp.  402 ;  Noonan  v.  Obermeyer  &  L.  Brew- 
ing Co.  60  App.  Div.  377,  63  N.  Y.  Supp. 
1066,  7  Am.  Neg.  Rep.  556;  Leary  v.  Fitch- 
burg  R.  Co.  53  App.  Div.  62,  65  N.  Y. 
Supp.  699;  Hudaon  v.  Erie  R.  Co.  61  App. 
Div.  134,  70  N.  Y.  Supp.  350;  Hill  v. 
Baltimore  &  N.  Y.  R.  Co.  75  App.  Div.  325, 
78  N.  Y.  Supp.  134,  12  Am.  Neg.  Rep. 
338;  McDonald  v.  Metropolitan  Street  R. 
Co.  80  App.  Div.  233,  80  N.  Y.  Supp.  577; 
Dempsey  v.  Brooklyn  Heights  R.  Co.  98 
App.  Div.  182,  90  N.  Y.  Supp.  639;  Gerber 
V.  Boorstein,  I19r  App.  Div.  808,  99  N.  Y. 
Supp.  1091;  Fortune  v.  Hall,  122  App.  Div. 
250,  106  N.  Y.  Supp.  787;  Batchelor  v. 
Degnon  Realty  A  Terminal  Improv.  Co.  131 
App.  Div.  136,  115  N.  Y.  Supp.  93;  Lee 
V.  Sterling  Silk  Mfg.  Co.  134  App.  Div.  123, 
118  N.  Y.  Supp.  846. 

Plain  tiff's  intestate  was  guilty  of  con- 
tributory negligence  and  therefore  the  sub- 
mission of  the  case  to  the  jury  was 
error. 

Perez  v.  Sandrowitz,  180  N.  Y.  397,  73 
N.  E.  228;  Peterson  v.  Ballantine  &  Sons, 
205  N.  Y.  29,  39  L.R.A.(N.S.)  1147,  98 
N.  E.  202;  Mastin  v.  New  York,  201  N.  Y. 
81,  33  L.R.A.(N.S.)  784,  94  N.  E.  611, 
2  N.  C.  C.  A.  652;  Zucker  v.  Whitridge,  205 
N.  Y.  50,  41  L.R.A.(N.S.)  683,  98  N.  E. 
209,  Ann.  Cas.  1913D,  1250;  Bambace  v. 
Interurban  Street  R.  Co.  188  N.  Y.  288, 
80  N.  E.  913;  Jordan  v.  American  Sight 
Seeing  Coach  Co.  129  App.  Div.  313,  113 
N.  Y.  Supp.  786 ;  Griffith  v.  Long  Island  R. 
Co.  147  App.  Div.  693,  132  N.  Y.  Supp. 
641;  Gelderman  v.  Curtis,  120  App.  Div. 
400,  105  N.  Y.  Supp.  221;  Manion  v.  Rich- 
mond Ice  Co.  133  App.  Div.  254,  117  N.  Y. 
Supp.  353. 

Mr.  William  H.  Griffin,  with  Mr.  Mar- 
tin T.  Manton,  for  respondent: 

The  requests  to  charge  that  the  deceased 
was  required  to  exercise  the  same  degree 
of  care  and  caution,  and  the  same  degree 
of  diligence  in  avoiding  danger,  as  would  be 
expected  and  exacted  of  an  adult,  were 
properly  refused. 

Ardolino  v.  Reinhardt,  130  App.  Div.  119, 
114  N.  Y.  Supp.  508;  Swift  v.  Staten  Is- 
land Rapid  Transit  R.  Co.  123  N.  Y.  645, 
25  N.  E.  378;  Murphy  v.  Perlstein,  73  App. 
Div.  256,  76  N.  Y.  Supp.  657;  Zwack  v. 
L.R.A.1917F. 


New  York  L.  E.  &  W.  R.  Co.  160  N.  Y. 
362,  64  N.  E.  785,  6  Am.  N^.  Rep.  669; 
Simkoff  V.  Lehigh  Valley  R.  Co.  190  N.  Y. 
256,  83  N.  E.  15;  Costello  v.  Third  Ave,  R. 
Co.  161  N.  Y.  317,  55  N.  E.  897;  Mariu» 
V.  Motor  Delivery  Co.  146  App.  Div.  608, 
131  N.  Y.  Supp.  357;  Lafferty  v.  Third 
Ave.  R.  Go.  85  App.  Div.  592,  83  N.  Y. 
Supp.  405,  affirmed  in  176  N.  Y.  694,  68 
N.  E.  1118. 

Courts  properly  apply  a  less  strict 
standard  of  conduct  on  the  part  of  a  pedes- 
trian injured  by  an  automobile  than  if  he 
received  his  hurt  on  a  trolley  track  or  steam 
railroad,  and  refuse  to  hold  that  the  degree 
of  care  of  such  person  must  be  commensu- 
rate with  his  peril,  and  increases  according 
as  injury  from  reckless  driving  becomes 
more  imminent. 

Baker  v.  Close,  204  N,  Y.  92,  38  L.R.A. 
(N.S.)  487,  97  N.  E.  501,  2  N.  C.  C.  A. 
289;  Moebus  v.  Herrmann,  108  N.  Y.  349, 
2  Am.  St.  Rep.  440,  16  N.  £.  415;  Hickman 
V.  Schimper,  125  App.  Div.  216,  109  N. 
Y.  Supp.  325;  Doyle  v.  Foster,  128  App. 
Div.  279,  112  N.  Y.  Supp.  673;  Quinlan  v. 
Richmond  Light  &  R.  Co.  133  App.  Div.  402, 
117  N.  Y.  Supp.  641;  Berler  v.  Kane,  139 
App.  Div.  76,  123  N.  Y.  Supp.  835;  Hallett 
V.  S.  Liebmann's  Sons  Brewing  Co.  129  App. 
Div.  617,  114  N.  Y.  Supp.  232;  Brewster  v. 
Barker,  129  App.  Div.  724,  113  N.  Y.  Supp. 
1026;  McFarland  v.  Elmira  Water,  Light  & 
R.  R.  Co.  136  App.  Div.  194,  120  N.  Y.  Supp. 
292;  Swift  V.  Staten  Island  Rapid  Transit 
R.  Co.  123  N.  Y.  645,  25  N.  E.  378; 
Sullivan  v.  Union  R.  Co.  81  App.  Div. 
696,  81  N.  Y.  Supp.  449;  Stone  v.  Dry 
Dock,  E.  B.  &  B.  R.  Co.  116  N.  Y.  104, 
21  N.  E.  712;  Gerber  v.  Boorstein,  113 
App.  Div.  808,  99  N.  Y.  Supp.  1091;  Mas- 
tin  V.  New  York,  148  App.  Div.  925,  132 
N.  Y.  Supp.  1138,  affirmed  in  208  N.  Y. 
553,  101  N.  E.  1110;  Bohringer  v.  Camp- 
bell, 164  App.  Div.  879,  137  N.  Y.  Supp. 
241. 

CuUen,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  the  father  as 
administrator  of  a  boy  fourteen  years  of 
age,  who  was  killed  by  the  defendant's 
automobile,  to  recover  damages  for  the 
death.  It  would  be  without  profit  to  relate 
the  circumstances  of  the  accident.  It  is  suf- 
ficient to  say  that  both  the  negligence  of  the 
defendant's  servant  and  the  absence  of  con- 
tributory negligence  on  the  part  of  the  de- 
ceased were  questions  of  fact.  The  cas© 
was,  therefore,  properly  for  the  jury  to  de- 
termine. 

But  one  question  is  presented  by  this  ap- 
peal which  we  are  required  to  notice.  The 
learned  trial  judge  charged :     "The  deceased 
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was  probably  sui  juris,  as  they  call  it;  but 
that  does  not  mean  that  he  must  exercise 
the  degree  of  care  that  an  adult  person  must 
exercise,  but  he  was  charged  with  the  duty 
of  exercising  the  measure  of  care  and  cau- 
tion that  is  common  and  usual  with  boys  of 
that  age/'  To  this  the  defendant  excepted, 
and  requested  the  court  to  charge  "that 
the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  the  deceased  used  the  same  degree 
of  diligence  in  avoiding  danger  that  would 
be  exacted  of  an  adult  under  the  same  cir- 
cumstances." This  was  refused,  and  the  de- 
fendant excepted. 

The  learned  counsel  for  the  defendant  in- 
sists that  the  decision  of  this  court  in 
Tucker  v.  New  York  C.  &  H.  R.  R.  Co.  124 
N.  Y.  308,  21  Am.  St.  Rep.  670,  26  N.  E. 
916,  justified  and  required  the  court  to 
charge  as  requested,  and  that  the  refusal 
to  so  charge  is  error.  In  other  words,  he 
contends  that  the  law  of  this  state  is  that 
a  child  of  the  age  of  deceased,  in  the  absence 
of  evidence  to  the  contrary,  must  be  deemed 
to  be  sui  juris,  and  be  held  to  the  same 
degree  of  care  and  prudence  that  is  re- 
quired of  an  adult. 

That  the  deceased  was  sui  juris  is  clear, 
but  that  an  infant  whenever  he  becomes 
sui  juris  is  required  to  exercise  the  same 
degree  of  caution  as  an  adult  is  not  the 
law  of  this  state,  nor  was  it  so  decided 
in  the  Tucker  Case.  We  think  the  rules  gov- 
erning the  contributory  negligence  of  infants 
are  very  well  settled  by  the  decisions  of  this 
court,  though  these  rules  do  not  obtain  in 
many  other  jurisdictions. 

An  infant  may  be  of  such  tender  years 
as  to  be  incapable  of  personal  negligence. 
At  such  age  the  infant  is  termed  non  sui 
juris ;  but  if  not  responsible  for  its  own  neg- 
ligence, the  negligence  of  its  parents  or 
guardians  in  suffering  it  to  incur  danger 
may  be  imputed  to  it.  This  is  what  is 
called  the  doctrine  of  imputed  negligence. 
Hartiield  v.  Roper,  21  Wend.  615,  34  Am. 
Dec.  273;  Mangam  v.  Brooklyn  R.  Co.  38 
N.  Y.  455,  98  Am.  Dec.  06;  Kunz  v.  Troy, 
104  N.  Y.  344,  58  Am.  Rep.  608,  10  N.  E. 
442;  Birkett  v.  Knickerbocker  Ice  Co.  110 
N.  Y.  504,  18  NT.  E.  108;  Weil  v.  Dry-Dock, 
E.  B.  &  B.  R.  Co.  119  N.  Y.  147,  23  N.  E. 
487. 

Later,  children  emerge  from  this  con- 
dition, and  are  responsible  for  their  failure 
to  exercise  reasonable  care  for  their  own 
protection.  But  they  are  not  required  to 
exercise  the  degree  of  care  required  of  an 
adult,  but  only  to  exercise  the  degree  ex- 
pected from  one  of  its  years.  Sheridan  v. 
Brooklyn  City  &  N.  R.  Co.  36  N.  Y.  39,  42, 
93  Am.  Dec.  490,  9  Am.  Neg.  Cas.  619; 
Thurber  v.  Harlem  Bridge,  M.  &  F.  R.  Co. 
60  N.  y.  326;  McGovem  v.  New  York,  C. 
L.R-A..1917F. 


k  H.  R.  R.  Co.  67  N.  Y.  417;  Byrne  v. 
New  York  C.  &  H.  R.  R.  Co.  83  N.  Y. 
620;  Dowling  v.  New  York  C.  &  H.  R.  R. 
Co.  90  N.  Y.  670;  Stone  v.  Dry-Dock,  E. 
B.  &  B.  R.  Co.  115  N.  Y.  104,  21  N.  E. 
712;  McCarragher  v.  Rogers,  120  N.  Y. 
626,  24  N.  E.  812;  Swift  v.  Staten  Island 
Rapid  Transit  R.  Co.  123  N.  Y.  645,  25  N. 
E.  378;  Zwack  v.  New  York,  L.  E.  &  W.  R. 
Co.  160  N.  Y.  362,  64  N.  E.  785,  6  Am. 
Neg.  Rep.  669;  Costello  v.  Third  Ave.  R. 
Co.  161  N.  Y.  317,  65  N.  E.  897;  Simkoff  v. 
Lehigh  Valley  R.  Co.  190  N.  Y.  256,  83 
N.  E.  15.  In  the  Byrne  Case,  83  N.  Y.  621, 
an  infant  ten  years  of  age  was  the  plain- 
tiff. Judge  Earl  there  said:  "An  infant 
to  avoid  the  imputation  of  negligence  is 
bound  only  to  exercise  that  degree  of  care 
which  can  reasonably  be  expected  of  one 
of  its  age."  p.  621.  And  the  language  of 
this  learned  judge  has  been  cited  with  ap- 
proval in  the  later  cases. 

The  question  when  an  infant  ceases  to  be 
non  sui  juris  and  becomes  responsible  for 
its  negligence  has  been  the  subject  of  some 
difference  of  views  in  this  court.  In  the 
Thurber  Case  it  was  held  that  the  plaintiff, 
an  infant  of  eight  or  nine  years  of  age,  was 
not  non  sui  juris.  In  Moebus  v.  Herrmann, 
108  N.  Y.  349,  2  Am.  St.  Rep.  440,  15  N.  E. 
415,  where  the  injured  child  was  less  than 
seven  years  old,  the  court  treated  the  in- 
fant as  if  it  was  sui  juris.  There  is  a  strong 
intimation  that  the  trial  court  erred  in  that 
respect,  but  the  error  was  harmless,  as  the 
plaintiff  recovered.  It  was  with  this  doubt- 
ful question  of  when  an  infant  becomes  sui 
juris  that  the  Tucker  Case  was  dealing,  and 
it  was  there  held,  as  already  stated,  that  an 
infant  over  twelve  years  of  age  was  pre- 
sumed to  be  sui  juris.  True,  it  was  also 
held  in  that  case  that,  being  sui  juris,  the 
child  was  guilty  of  contributory  negligence 
which  barred  its  recovery;  but  that  ruling 
did  not  import,  nor  does  the  opinion  de- 
clare, that  the  measure  of  care  required  of 
an  infant  is  the  same  as  that  of  an  adult. 
Of  course,  when  an  infant  becomes  respon- 
sible for  its  own  n^ligence,  the  question 
whether  its  conduct  constitutes  negligence 
or  not,  like  the  question  of  negligence  in 
regard  to  an  adult,  may  be  a  question  of 
law,  or  may  be  a  question  of  fact.  But. 
even  when  determined  as  a  question  of  law, 
the  condition  of  the  party  injured  is  to  be 
considered.  All  that  was  decided  in  the 
Tucker  Case  was  that  the  conduct  of  the 
plaintiff  was  so  careless  as  to  constitute 
negligence  even  in  the  case  of  an  infant 
twelve  years  of  age.  The  case  of  Thompson 
V.  Buffalo  R.  Co.  145  N.  Y.  196,  199,  39  N. 
E.  709,  710,  12  Am.  Neg.  Cas.  322,  is  of  a 
similar  character.  There  the  administrator 
of  an  infant  aged  fourteen  was  nonsuited  for 
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the  contributory  negligence  of  the  deceased, 
but  the  rule  applicable  to  the  case  is  very 
clearly  stated  by  Judge  Haight:  "Although 
a  minor,  no  claim  is  made  that  Alcy  was  not 
sui  juris.  Whilst  she  may  not  have  pos- 
sessed the  judgment,  caution,  and  prudence 
of  persons  of  more  mature  years,  she  was 
expected  and  required  to  exercise  the  meas* 
ure  of  care  and  caution  that  is  common  and 
usual  in  one  of  her  age."  The  action  was 
defeated  because  the  deceased  did  not  exer- 
cise the  care  to  be  expected  of  one  of  her 
age,  not  that  to  be  expected  from  an  adult. 
There  is  but  one  authority  in  this  court  in 
support  of  the  contrary  rule,  that  of  Honegs- 
berger  v.  2d  Ave.  R.  Co.  1  Keyes,  570,  the 
doctrine  of  which  was  expressly  repudiated 
in  Thurber  v.  Harlem  Bridge,  M.  &  F.  R. 
Co.  supra.  The  charge  of  the  trial  court 
was,  therefore,  correct. 

There  doubtless  comes  a  time  in  the  life 
of  a  child  when,  though  still  in  law  an  in- 
fant, it  reaches  such  maturity  that  no  dis- 
tinction on  account  of  age  can  be  drawn  in 


its  favor.  It  is  not  necessary  to  determine 
what  that  time  is.  It  is  sufficient  to  say 
that,  if  a  question  of  law  and  not  of  fact, 
the  age  is  greater  than  that  of  deceased. 
The  statutes  of  the  state  recognize  this  lack 
of  judgment  and  responsibility  on  the  part 
of  immature  persons.  Thus,  it  is  forbidden 
to  employ  a  child  under  the  age  of  fourteen 
years  in  a  factory  under  any  circumstances, 
or  a  child  between  fourteen  and  sixteen  with- 
out the  employment  certificate  provided  by 
the  statute  (Labor  Law  [Consol.  Laws, 
chap.  31],  §  70),  while  a  criminal  act  which 
would  be  a  felony  if  committed  by  an  adult 
is  only  a  misdemeanor  when  committed  by 
a  child  under  the  age  of  sixteen  (Penal 
Law  [Consol.  Laws,  chap.  40],  §  2186). 
The  judgment  should  be  affirmed,  with 
costs. 

Wlllard  Bartlett,  HIscock,  Chase,  Col- 
lin, and  Hogan,  J  J.,  concur;  Werner,  J., 
absent. 
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I,  Introduction  and  scope. 

The  present  annotation  is  concerned 
with  personal  contributory  negligence  of 
infants  as  distinguished  from  imputed 
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negligence  of  parents,  guardians,  or 
others.^  It  does  not  inolude  the  question 
of  contributory  negligence  of  minor  serv- 
ants so  far  as  it  depends  upon  considera- 
tions distinctive  to  the  relation  of  master 
and  servant,  the  question  in  that  aspect 
being  closely  associated  with  that  of  as- 
sumption of  risk,  and  of  the  duty  of  the 
master  to  instruct  the  servant  in  the 
dnties  of  the  employment,  various  phases 
of  which  are  covered  in  other  notes.' 
It  is  the  intention,  however,  to  include 
master  aiid  servant  cases  so  far  as  they 
discuss  the  principles  to  be  applied  gen- 
erally in  determining  the  question  of 
contributory  negligence  on  the  part  of  a 
child. 

The  doctrine  of  last  clear  chance  is 
beyond  the  scope  of  the  note,'  as  is  also 
the  question  of  the  necessity  of  pleading 
contributory  negligence,  or  freedom 
therefrom,^  and  the  burden  of  proof  as 
to  contributory  negligence.' 

Cases  in  which  the  decision  turns  on 


the  ground  of  contributory  negligence 
should  be  clearly  distinguished  from 
those  in  which  it  turns  on  the  ground  of 
lack  of  negligence  on  the  part  of  the 
defendant.  In  many  cases  recovery  has 
been  denied,  notwithstanding  the  injured 
person,  in  view  of  his  age  and  lack  of 
discretion,  was  not  chargeable  with  con- 
tributory negligence,  because  the  injury 
resulted  from  an  unavoidable  accident, 
and  actionable  negligence  was  not  shown 
on  the  part  of  the  defendant  *,  ®  and  it 
should  be  observed  in  this  connection 
that  a  child,  although  non  sui  juris,  may 
be  precluded  from  recovery  for  an  in- 
jury on  the  ground  that  its  act  was  not 
such  as  the  defendant  might  reasonably 
anticipate  from  one  of  its  years;  in  other 
words,  the  question  of  negligence  on  the 
part  of  the  defendant  may  be  affected  by 
what  an  ordinary  child,  although  non 
sui  juris,  might  reasonably  be  expected 
to  do.'' 
It  has  been  held  also  that  even  a  child 


lAs  to  imputed  negligence  of  parent  to 
child,  see  notes  cited  in  Index  to  LJR.A. 
Notes,  under  the  title,  "Xegligence." 

2  See  notes  cited  in  Index  to  L.K.A.  Notes, 
under  the  title,  "Master  and  Servant." 

s  See  Index  to  L.R.A.  Notes,  under  the 
title,  "Negligence,"  under  subtitle,  "Last 
clear  chance;  humanitarian  doctrine." 

*  As  to  necessity  of  alleging  freedom  from 
contributory  negligence,  gee  note  in  83 
LJLA.(N.S.)   1152,  1201. 

t^On  this  question,  see  note  to  Oklahoma 
City  V.  Reed,  33  L.R.A.(N.S.)  1086. 

6  In  holding  that  there  could  be  no  re- 
covery for  injury  by  a  street  car  to  a  boy 
nearly  seven  years  old  because  negligence 
on  the  part  of  the  defendant  was  not  shown, 
the  court  in  Culbertson  v.  Crescent  City  R. 
Co.  (1890)  48  La.  Ann.  1376,  20  So.  902, 
said:  "Courts  are  averse  to  finding  children 
guilty  of  contributory  negligence,  and  are 
readily  and  properly  inclined  to  disregard 
the  thoughtlessness  natural  to  boyhood,  but 
accidents  may  happen  lor  which  the  uncon- 
scious agent  may  not  be  responsible.  The 
fact  that  a  child  may  not  be  capable  of  con- 
tributory negligence  does  not  always  render 
a  defendant  liable  upon  the  mere  proof 
of  the  injury.  The  test  is  negligence  vel 
non." 

7  This  prmdpal  is  illustrated  by  such 
cases  as  Adams  v.  Nassau  Electric  R.  Co. 
(1899)  41  App.  Div.  334,  68  N.  Y.  Supp. 
543,  where  a  boy  nearly  five  years  old  was 
injured,  while  attempting  to  cross  the  street, 
by  running  into  a  street  car  which  was  ap- 
proaching, only  76  feet  away  when  be  left 
the  curb  18  feet  from  the  rail,  it  appearing 
that  at  no  time  was  the  child  on  the  track, 
in  front  of  the  car,  but  that  he  ran  into  the 
side  of  the  car.  The  court  said:  "What 
is  meant  by  the  requirement  that  an  infant 
non  sui  juris  must  exercise  some  care  has 
reference  to  the  obligation  which  the  party 
L.R.A.1917F. 


inflicting  an  injury  upon  such  infant  Is 
under  toward  him,  and  is  to  be  considered 
for  such  purpose.  Children  early  learn  that 
contact  with  some  things  will  produce  pain 
and  injury,  and  their  education  with  respect 
thereto  proceeds  with  considerable  rapidity. 
While  they  lack  judgment  to  act  with  care 
and  circumspection  in  respect  of  such  mat- 
ters, yet  they  are  quite  sensible  of  the  neces- 
sity of  avoiding  contact  with  many  objects 
which  experience  has  taught  will  inflict 
harm.  A  child  will  not  usually  place  his 
hand  in  the  fire,  as  he  earlv  learns  that  if 
he  does  he  will  be  burned;  and  he  will  not 
voluntarily  run  into  a  moving  car,  being 
sensible  that  pain  will  follow.  A  child  of 
sufficient  maturity  to  play  about  the  streets, 
and  of  the  age  of  this  child,  may  be  as- 
sumed to  know  that  injury  would  result  to 
him  from  such  an  act.  These  well-known 
facts  people  engaged  in  traffic  upon  the 
streets  may  reasonably  and  fairly  take  into 
consideration  in  operating  their  vehiclee 
thereon." 

And  in  Hestonville  Pass.  R.  Co.  v.  Connell 
(1879)  88  Pa.  620,  32  Am.  Rep.  472,  where 
a  boy  six  years  and  nine  months  old  was 
injured  while  attempting  to  board  the  front 
platform  of  a  moving  street  car,  the  court 
said:  "Though  an  infant  may  be  respon* 
sible  for  its  trespass,  yet  ordinarily  negli- 
gence cannot  be  imputed  to  one  so  youn^  as 
the  plaintiff,  since  but  little  can  be  predicat- 
ed of  its  intelligence  or  discretion;  neverthe- 
less, it  may  be  assumed  that  a  child  old 
enough  to  be  trusted  to  run  at  large  has  wit 
enough  to  avoid  ordinary  danger,  and  so 
persons  who  have  business  on  the  streets 
may  reasonably  conclude  that  such  an  one 
will  not  voluntarily  thrust  itself  under  the 
feet  of  his  horses  or  under  the  wheels  of  hiA 
carriage;  a  fortiori,  may  they  conclude  that 
they  are  not  to  proride  against  possible 
damages  that  may  result  to  the  infant  from 
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too  young  to  be  guilty  of  contributory 
negligence  naay  be  precluded  from  re- 
covery for  an  injury  on  the  ground  that 
it  was  a  trespaBser,*  or  wrongdoer,^  and 
that  the  defendant  was  not  liable  be- 
cause as  to  the  child  he  was  not  guilty  of 
a  breach  of  legal  duty. 

The  general  principles  underlying  the 
distinctive  question  as  to  the  contribu- 
tory negligence  of  a  child  are  for  the 
most  part  well  established.    But  in  the 


multitude  of  cases  on  the  subject  many 
decisions  are  found  tending  to  mislead, 
because  of  inaccurate  expressions  of  the 
law,  even  though  a  correct  result  may 
have  been  reached  in  the  particular  case. 
And  in  the  application  of  the  principles 
conclusions  which  are  irreconcilable  have 
frequently  been  reached  by  the  different 
courts. 

It  is  the  purpose  to  consider  first  cer- 
tain general  questions  and  then  to  indi- 


itfi  own  wilful  trespass?  All  this,  however, 
bears  only  on  the  inquiry  concerning  the  de- 
fendant's negligence,  concurrent  negligence 
in  one  of  the  plaintiff's  age  being  out  of  the 
question." 

So,  in  Morse  v.  Consolidated  R.  Co.  (1908) 
81  Conn.  305,  71  Atl.  653,  an  action  for  in- 
jury to  a  four-year-old  girl  by  a  street  car, 
the  court  said  that  if  it  assumed,  as  claimed 
by  the  plaintiff,  that  a  child  of  that  age 
could  not  be  charged  with  contributory  neg- 
ligence, this  did  not  excuse  the  plaintiff 
from  showing  what  her  conduct  and  situa- 
tion were  at  and  immediately  before  the 
time  of  the  accident. 

8  As  to  the  duty  of  a  property  owner  to 
a  trespassing  child,  see  note  to  Walsh  v. 
Pittsburg  R.  Co.  32  L.R.A.(N.S.)  559.  It  is 
there  said:  ''There  has  been  an  inclination 
on  the  part  of  some  courts  to  hold  that  a 
child  of  tender  years  cannot  be  a  trespasser; 
but  the  overwhelming  weight  of  authority 
is  the  other  way." 

The  doctrine  of  attractive  nuisance,  or 
the  "turntable  doctrine,"  is  discussed  gen- 
erally in  the  note  to  Cahill  v.  Stone,  19 
L.R.A.(N.S.)  1143;  and  various  specific  as- 
pects of  that  question  are  treated  in  other 
notes  referred  to  in  the  Indexes  to  L.RA. 
Notes  under  the  title,  "Negligence." 

As  considering  the  question  of  trespass 
rather  than  contributory  negligence  of  chil- 
dren, see  the  following  cases,  ampng  others ; 
Cardwell  v.  Louisville  &  N.  R.  Co.  (1914) 
185  Ala.  628,  64  So.  564  (nine-year-old  boy 
injured  by  train);  Nashville,  C.  &  St.  L. 
R.  Co.  V.  Harris  (1904)  142  Ala.  249,  110 
Am.  St.  Rep.  29,  37  So.  794  (child  nineteen 
months  old  may  be  precluded  from  recovery 
for  an  injury  by  a  train  on  the  ground 
that  it  was  a  trespasser,  though  incapable 
of  contributory  negligence) ;  Thomas  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1895)  93  Iowa, 
248,  61  N.  W.  967  (infant  too  young  to  be 
chargeable  with  contributory  negligence  may 
*je  precluded  from  recovering  for  injury 
on  the  ground  that  it  is  a  trespasser  to 
whom  the  defendant  did  not  owe  a  duty)  s 
Shawnee  v.  Cheek  (1913)  41  Okla.  227,  61 
L.R.A.(N.S.)  672,  137  Pac.  724,  Ann.  Cas. 
1915C,  290  (where  a  nine-year-old  child  was 
drowned  in  abandoned  pump  pit) ;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Wright  (1917)  —  Okla. 
— ,  161  Pac.  1070  (where  a  nine-year-old 
boy  was  injured  by  hot  water  and  steam 
discharged  from  a  blow  pipe  extending  from 
a  round  house) ;  McMullen  v.  Pennsylvania 
R.  Co.  (1890)  ^32  Pa.  107,  19  Am.  St.  Rep. 
501,  ]9  Atl.  27  (ten -year-old  boy  trespaseing 
L.R.A.1917F. 


on  railroad  track);  Rodgers  v.  Lees  (1891) 
140  Pa.  475,  12  L.R.A.  216,  23  Am.  St.  Rep. 
250,  21  Atl.  399  (six-year-old  boy  injured 
while  attempting  to  ride  on  a  ball  attached 
to  a  chain  used  as  a  hoisting  apparatus  for 
a  mill) ;  Mitchell  v.  Philadelphia,  W.  &  B. 
R.  Co.  (1890)  132  Pa.  226,  19  Atl.  28  (nine- 
year-old  boy  struck  by  train  while  walking 
on  track). 

"It  is  manifest,  that  while  a  child  may 
not  be  chargeable  with  contributory  negli- 
gence, he  may,  nevertheless,  be  in  a  situa- 
tion where  he  is  a  trespasser,  and  not 
entitled  to  a  greater  degree  of  vigilance  to 
discover  his  presence  than  anyone  else  would 
be."  Palmer  v.  Oregon  Short  Line  R.  Co. 
(1908)  34  Utah,  466,  98  Pac.  689,  16  Ann. 
Cas.  229  (where  a  two-year-old  child  was 
killed  by  a  tnain). 

9  The  youth  of  a  wrongdoer  and  tres- 
passer, although  he  acted  as  reasonably  as 
might  be  expected  of  him,  if  his  conduct 
contributes  to  an  injury  which  he  receives, 
will  not  prevent  his  contributory  negligence 
from  constituting  a  defense  to  a  person 
whose  negligence  also  contributed  to  the  in- 
jury. Gay  V.  Essex  Electric  Street  R.  Co. 
(1893)  159  Mass.  238,  21  L.R.A.  448,  38  Am. 
St.  Rep.  415,  34  N.  E.  186.  To  a  similar  ef- 
fect is  McGinness  v.  Butler  (1893)  159  Mass. 
233,  34  N.  E.  259. 

In  Gay  v.  Essex  Electric  Street  R.  Co. 
(Mass.)  supra,  where,  in  an  action  for  in- 
jury to  a  child  while  playing  on  a  street  car 
left  standing  in  a  public  street,  the  court 
stated  that  if  the  child  could  be  regarded  as 
a  trespasser  and  a  joint  actor  with  the 
other  children,  the  question  whether  he  was 
in  the  exercise  of  due  care  became  im- 
material; that  his  wrongdoing  as  a  tres- 
passer and  joint  actor  would  in  such  event 
be  a  cause  contributing  to  the  injury, 
though  in  doing  what  he  did  he  might  be 
doing  no  more  than  would  naturally  be  ex- 
pected from  a  child  of  his  age. 

In  Hughes  v.  Macfie  (1863)  2  Hurlst.  &  C. 
744,  159  Eng.  Reprint,  308,  33  L.  J.  Exch. 
N.  S.  177,  10  Jur.  N.  S.  682,  9  L.  T.  N.  S. 
513,  12  Week.  Rep.  315,  where  the  cover  of 
a  cellar  beneath  a  street  was  placed  on  edge 
against  the  adjoining  wall  and  a  five-year- 
old  child  by  playing  on  the  cover  and  jump- 
ing from  it  caused  it  to  fail  upon  him,  the 
ground  of  the  decision  that  there  could  be 
no  recovery  for  the  injury  so  sustained  is 
apparently  that  the  child  by  voluntarily 
meddling,  for  no  lawful  purpose,  had 
brought  the  injury  upon  himself. 
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eate  the  applications  of  the  principles/ 
in  so  far  as  they  are  not  covered  by 
other  notes.  Some  of  the  questions  aris- 
ing are,  for  example:  Is  there  a  con- 
elusive  presumption  that  children  of  a 
certain  age  are  incapable  of  contributory 
negligence^  If  so,  to  what  age  does  the 
presumption  continued  Is  there  a  prima 
facie  presumption  of  incapacity  after  the 
conclusive  presumption  ceases,  and  if  so, 
to  what  age  does  it  continue?  What  is 
the  standard  by  which  to  measure  the 
care  which  a  child  is  required  to  exer- 
cise, assuming  that  it  has  reached  an  age 
at  which  it  is  bound  to  exercise  some  de- 
gree of  care?  When  is  the  child's  con- 
duct to  be  measured  by  the  same  stand- 
ard as  that  applied  to  an  adult?  May  a 
child  be  held  guilty  of  contributory  neg- 
ligence as  matter  of  law,  and  if  so,  under 
what  circumstances? 

II,  Standard  of  care  required  of  chiU 

dren, 

a.  In,  general. 

Although  there  are  several  of  the  ear- 


lier decisions  to  the  contrary,^®  it  is  well 
settled  that  the  rigid  rule  applied  to  the 
conduct  of  an  adult  in  determining 
whether  he  exercised  due  care  to  avoid 
danger  is  not  to  be  applied  to  the  con- 
duct of  a  child,  but  that  the  standard 
by  which  the  conduct  of  a  child  should 
be  measured,  in  determining  whether  it 
exercised  due  care,  is  the  care  which  is 
ordinarily  exercised  by  children  of  the 
same  age,  capacity,  discretion,  knowl- 
edge, and  experience,  under  the  same  or 
similar  circumstances.*^  This  rule  is  so 
well  settled  and  its  appli'cations  are  so 
numerous  that  it  would  be  almost  use- 
less to  attempt  to  cite  all  the  authorities 
which  by  implication  at  least  have  recog- 
nized and  adopted  it.  The  cases  cited  at 
this  point  are,  for  the  most  part,  those 
which  have  expressly  recogifized  and 
adopted  the  rule.  It  has  been  so  recog- 
nized and  adopted  in  many  cases  ^  in 
actions  for  injuries  by  engines  or 
cars  sustained  while  crossing  railroad 
tracks ;  *•  while  riding  in  vehicles  driven 


10  Honegsberger  v.  Second  Ave.  R.  Co. 
(1864)  1  Keyes  (H.  Y.)  670,  2  Abb.  App. 
Dec  378,  33  How.  Pr.  193;  Burke  v.  Broad- 
way &  S.  Ave.  R.  Co.  (1867)  49  Barb. 
(N.  T.)  629,  34  How.  Pr.  239;  see  also 
Pittsburg,  Ft  W.  &  C.  R.  Co.  v.  Vining 
(1867)  27  Ind.  613,  92  Am.  Dec.  269. 

11  It  is  not  the  purpose  at  this  point  to 
consider  particularly  the  various  elements 
which  should  be  taken  into  consideration, 
this  question  being  discussed  in  II.  c,  infra. 
See  that  subdivision,  also  other  subdivisions 
under  II.  for  amplification  of  the  rule,  and 
for  its  limitations. 

IS  The  cases  cited  in  which  the  chiM  was 
very  young  do  not  necessarily  hold  that  a 
child  of  the  age  indicated  has  or  may  have 
such  capacity  as  to  be  chargeable  with 
negligence;  but  hold  that,  assuming  that  it 
may  be  so  chargeable,  the  standard  of  care 
required  is  only  that  above  stated.  FoHow- 
ing  the  citation  of  the  case,  the  age  of  the 
child  is  indicated  in  parentheses,  and  also 
the  particular  elements  which  the  court 
stated  should  be  taken  into  consideration. 

u  Baltimore  &  P.  R.  Co.  v.  Cumberland 
(1899)  176  U.  S.  232,  44  L.  ed.  447,  20  Sup. 
Ct.  Rep.  380,  affirming  (1898)  12  App.  B.  C. 
598  (twelve) ;  McGuire  v.  Chicago,  M.  &  8t. 
P.  R.  Co.  (1889)  37  Fed.  64  (ten— age  and 
capacity) ;  Felton  v.  Aubrey  (1896)  20  0.  C. 
A.  436,  43  U.  S.  App.  278,  74  Fed.  350,  7 
Am.  Neg.  Cas.  405  (nine — ^age,  experience, 
and  intelligence) ;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Hardy  (1899)  37  C.  C.  A.  359,  94  Fed. 
294  (fourteen) ;  Illinois  C.  K.  Co.  v.  Jones 
(1899)  37  C.  C.  A.  106,  96  Fed.  370  (ten); 
Erie  R.  Co.  v.  Weinstein  (1909)  92  C.  C.  A. 
180,  166  Fed.  271  (fourteen);  Northern  P. 
R.  Co.  V.  Heaton  (1911)  111  C.  C.  A.  348, 191 
Fed.  24  (twelve— age,  experience,  capacity) ; 
L.R.A.1917F. 


Birmingham  &  A.  R.  Co.  v.  Mattison  (1909) 
166  Ala.  602,  52  So.  49  (eleven) ;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Sparks  (1906)  81  Ark. 
187,  99  S.  W.  73  (nine);  Garrison  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (1909)  92  Ark.  437, 
123  S.  W.  657  (sixteen — age,  maturity,  and 
intelligence);  Meeks  v.  Southern  P.  R.  Co* 
(1880)  56  CaL  613,  38  Am.  Rep.  67  (where 
six-year-old  child  in  crossing  track  became 
dizzy,  fell  on  track,  and  was  run  over  by 
train);  Baltimore  &  P.  R.  Co.  v.  Webster 
(1895)  6  App.  D.  C.  182  (eleveu--age  and  ca- 
pacity); Conger  v.  Baltimore  &  0.  R.  Qo. 
(1908)  31  App.  D.  C.  139  (twelve) ;  Western 
&  A.  R.  Co.  V.  Young  (1888)  81  Ga.  397,  12 
Am.  St.  Rep.  320,  7  S.  E.  912,  later  appeal 
in  (1889)  83  Oa.  612, 10  S.  E.  197  (nine— age 
and  capacity) ;  Georgia  Midland  &  O.  R.  Co. 
V.  Evans  (1891)  87  Ga.  673,  13  S.  E.  580 
(under  fourteen);  Atkinson  v.  Elkin  (1913) 
14  Ga.  App.  83,  80  S.  E.  210,  later  appeal 
(1915)  16  Ga.  App.  770,  86  S.  E.  413 
(twelve);  Chicago  &  A.  R.  Co.  v.  Murray 
(1874)  71  111.  601  (where  seven-year-old 
girl  was  struck  by  a  backing  engine  at  a 
street  crossing);  Chicago  A  A.  R.  Co.  v. 
Becker  (1876)  76  lU.  25,  later  appeal  in 
(1877)  84  111.  483  (six);  Illinois  C.  R.  Co. 
V.  Slater  (1889)  129  la  91,  6  L.R,A.  418,  16 
Am.  St.  Rep.  242,  21  N.  E.  575  (nine-^ge, 
capacity,  and  experience);  Baltimore  &  O. 
S.  W.  R.  Co.  V.  Then  (1896)  159  lU.  535,  42 
X.  E.  971,  affirming  (1895)  59  111.  App.  561 
(twelve— age,  capacity,  and  discretion); 
Chicago,  R.  L  &  P.  R.  Co.  v.  Ohlsson  (1897) 
70  111.  App.  487  (six) ;  Chicago  &  E.  L  R.  Co. 
v.  Body  (1899)  85  HI.  App.  133  (six); 
Illinois  C.  R.  Co.  v.  Bandy  (1900)  88  Bl. 
App.  629  (seven — age  and  discretion) ;  Cun- 
ningham V.  Illinois  C.  R.  Co.  (1911)  165  BL 
App.  382  (eight — age,  intelligence,  capacity, 
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and  experience) ;  Indianapolis,  D.  &  W.  R. 
Co.  V.  Wilson  (1893)  134  Ind.  95,  33  N.  E. 
793   (where  a  year-old    boy    attempted   to 
crosB  track  after  engine  had  passed  and  was 
struck  by  detached  cars  following  the  en- 
gine— age  and  discretion) ;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  V.  Miles  (1904)  162  Ind.  646, 
70  N.  E.  086  (eleven— tmaturity,  experience, 
and  capacity);   Shirk    v.    Wabash    R.    Co. 
(1895)    14  Ind.  App.    126,    42    N.    E.    656 
(twelve) ;  Baltimore  &  0.  S.  W.  R.  Co.  v. 
Hickman  (1907)  40  Ind,  App.  315,  81  N.  E. 
1086  (ten);  Plummer  v.  Indianapolis  Union 
R.  Co.  (1914)  56  Ind.  App.  615,  104  N.  E. 
601     (ten — maturity,    experience,    and    ca- 
pacity);   Allen    y.    Ames    College    R.    Co. 
(1898)   106  Iowa,  602,  76  N.  W.  848  (six); 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Kennedy  (1896) 
2  Kan,  App.  693,  43  Pac.  802  (ten) ;  Paducah 
A  M.  R.  Co.  V.  Hoehl    (1876)    76    Ky.    41 
(twelve — crossing  behind  train,  injury  by 
engine  following  train) ;  Kentucky  C.  R.  Co. 
V.  Smith  (1892)   93  Ky.  449,  18  L.R.A.  63, 
20    S.    W,    392,    11    Am.    Neg.    Cas.    604 
(thirteen — flying  switch) ;   Louisville  &  N. 
Pv.  Co.  v.  Kimble  (1910)  140  Ky.  759,  131  S. 
W.  790  (nine) ;  Louisville  &  N.  R.  Co.  v.  AU- 
nutt  (1912)  150  Ky.  831, 151  S.  W.  14  (eight 
— ^ge,  experience,  and  discretion) ;  Adkisaon 
v.  LouisviUe,  H.  &  St.  L.  R.  Co.  (1908)  33 
Ky.  L.  Rep.  204,  110  S.  W.  284   (eleven- 
age  and  experience) ;  Mitchell  v.  Illinois  C. 
R.  Co.  (1903)  110  La.  630,  98  Am.  St.  Rep. 
472,    34    So.    714   (twelve— flying  switch); 
Baltimore  &  0.  R.  Co.  v.  Breinig  (1866)  25 
Md.  378,  90  Am.  Dec.  49  (six);  Hassenyer 
v.  Michigan  C.  R.  Co.  (1882)  48  Mich.  206, 
42  Am.  Rep.  470,  12  N.  W.  155  (thirteen) ; 
Baker   v.    Flint    &  P.  M.  R.  Co.   (1888)  68 
Mich.  90,  35  N.  W.  836  (seven) ;  Grenell  v. 
Michigan  C.  R.  Co.  (1900)  124  Mich.  141,  82 
N.  W.  843  (thirteen — age,  intelligence,  and 
experience);  Trudell  v.  Grand  Trunk  R.  Co. 
(1901)  126  Mich.  73,  63  L.RA..  271,  85  N. 
W.  250  (seven — standing  on  or  attempting 
to  cross  track;  age  and  experience);  Knick- 
erbocker   V.    Detroit,    G.  H.  &  M.  R.  Co. 
(1911)  167  Mich.  596,  133  N.  W.  504  (ten- 
age,  development,  and  intelligence) ;   Ols^n 
v.  Minneapolis  &  St.  L.  R.  Co.  (1907)  102 
Minn.   395,   113   N.   W.   1010    (eleven— car 
"kicked"  over  crossing) ;   Louisville,  N,  O. 
&  T.  R.  Co.  ▼.  Hirsch  (1891)  69  Miss.  126, 
13  So.  244  fourteen;  Mason  v.  Northern  P. 
R.  Co.   (1912)  46  Mont.  474,  124  Pac.  271 
(sixteen);  Eswin  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  (1888)  96  Mo.  290,  9  S.  W.  677  (eleven- 
year-old  boy  killed  by  backing  train  while 
coasting  across  track) ;  Spillane  v.  Missouri 
P.  R.  Co.  (1896)   135  Mo.  414,  58  Am.  St. 
Rep.  580,  37  S.  W.  198  (where  nine-year-old 
boy  was  injured  by    engine    striking  rope 
with  which  he  was  dragging  a  piece  of  ice 
across  the  track — ^age,  intelligence,  and  ex- 
perience) ;    Payne  v.   Chicago   &  A.  R.  Co. 
(1895)    129  Mo.  405,  31   S.  W.   886,  later 
appeal  in  (1896)  136  Mo.  562,  38  S.  W.  308 
(eleven— age,    understanding,    and    intelli- 
gence) ;  Anderson  v.  Union  Terminal  R.  Co. 
(1901)  161  Mo.  411,  61  S.  W.  874   (nine- 
age  and  capacity) ;  Holmes  v.  Missouri  P.  R. 
Co.  (1906)  190  Mo.  98,  88  S.  W.  623,  later 
L.R.A.1917F. 


appeal  (1907)  207  Mo.  149,  105  S.  W.  624 
(eight);  Walker  v.  Wabash  R,  Co.  (1906) 
193  Mo.  453,  92  S.  W.  83  (fourteen);  Desch- 
ner  v.  St.  Louis  &  M.  River  R.  Co.  (1906) 
200  Mo.  310,  98  S.  W.  737  (eleven) ;  McGee 
▼.  Wabash  R.  Co.  (1908)  214  Mo.  530,  114 
S.  W.  33  (thirteen);  Duffy  v.  Missouri  P.  R. 
Co.  (1885)  19  Mo.  App.  380  (nine— age, 
knowledge,  discretion) ;  Gass  v.  Missouri  P. 
R.  Co.  (1894)  57  Mo.  App.  574  (thirteen); 
Anderson  v.  Union  Terminal  R,  Co.  (1899) 
81  Mo.  App.  116  (where  nine-year-old  boy 
stumbled  on  cinders  beside  track  and  fell 
under  train — age  and  capacity) ;  Gruebel  v. 
Wabash  R.  Co.  (1904)  108  Mo.  App.  548,  84 
S.  W.  170  (eight) ;  McNamara  v.  Chicago,  R. 
L  &  P.  R.  Co.  (1907)  126  Mo.  App.  152,  103 
S.  W.  1093  (fifteen) ;  McNulty  v.  St.  Louis 
&  S.  F.  R.  Co.  (1912)  166  Mo.  App.  439,  148 
S.  W.  973  (eight — age  and  capacity);  Geist 
V.  Missouri  P.  R.  Co.  (1901)  62  Neb.  309, 
87  N.  W.  43,  10  Am.  Neg.  Rep.  414  (six) ; 
Crabtree  v.  Missouri  P.  R.  Co.  (1910)  86 
Web.  33,  136  Am.  St.  Rep.  663,  124  N.  W. 
932  (nine) ;  Anderson  v.  Central  R.  Co. 
(1902)  68  N.  J.  L.  269,  63  Atl.  391  (nine): 
David  v.  West  Jersey  &  S.  R.  Co.  (1913)  84 
N.  J.  L.  685,  87  Atl.  440  (seven— age,  judg- 
ment,  and  experience) ;  Hay  croft  v.  Lake 
Shore  &  M.  S.  R.  Co.  (1874)  2  Hun  (W.  Y.) 
489,  affirmed  in  (1876)  64  N.  Y.  636; 
Reynolds  v.  New  York  C.  &  H.  R.  R.  Co. 
(1874)  2  Thomp.  &  C.  (N.  Y.)  644,  reversed 
in  (1874)  68  N.  Y.  248,  on  the"  ground  of  in- 
suificiency  of  evidence  to  warrant  finding 
of  absence  of  contributory  negligence 
(twelve) ;  Casey  v.  New  York  C.  &  H.  R.  R. 
Co.  (1879)  8  Daly  (N.  Y.)  220,  affirmed  in 

(1879)  78  N.  Y.  518,  12  Am.  Neg.  Cas.  309 
(fourteen) ;  Costello  v.  Syracuse,  B.  &  N.  Y. 
R.  Co.  (1873)  65  Barb.  (N.  Y.)  92  (seven); 
Powell    V.    New    York  C.  &  H.  R.  R.  Co. 

(1880)  22  Hun  (N.  Y.)  66  (nine) ;  Ryan  t. 
New  York  C.  &  H.  R.  R.  Co.  (1885)  37  Hun 
(N.  Y.)  186  (eight — injury  by  detached  car 
following  train ) ;  Finklestein  v.  New  York 
C.  &  H.  R.  R.  Co.  (1886)  41  Hun  (N.  Y.)  34 
(nine-year-old  girl  killed  by  backing  engine 
as  she  attempted  to  cross  behind  train  mov- 
ing in  (^posite  direction) ;  Collins  ▼.  New 
York  C.  &  H.  R.  R.  Co.  (1893)  71  Hun,  604, 
24  N.  Y.  Supp.  1090  (where  nine-year-old 
boy  attempted  to  cross  in  front  of  rapidlj 
approaching  observed  train) ;  Wiley  ▼.  Lons 
Island  R.  Co.  (1894)  76  Hun,  29,  27  N.  Y. 
Supp.  722,  affirmed  without  opinion  in  (1896) 
144  N.  Y.  717,  39  N.  E.  859  (ag«  not  stat- 
ed); Leary  v.  Fitchburg  R.  Co.  (1900)  53 
App.  Div.  52,  65  N.  Y.  Supp.  699  (twelve) ; 
Cox  v.  New  York  C.  &  H.  R.  R.  Co.  (1902) 
69  App.  Div.  451,  74  N.  Y.  Supp.  1011  (four- 
teen) ;  Wells  V.  New  York  C.  &  H.  R.  R.  Co. 
(1902)  78  App.  Div.  1,  78  W.  Y.  Supp.  991, 
13  Am.  Neg.  Rep.  189  (eight— car  "kicked* 
across  highway) ;  Batchelor  ▼.  Degnon 
Realty  &  Terminal  Improv.  Co.  (1909)  131 
App.  Div.  136,  115  N.  Y.  Supp.  93  (five- 
crossing  track  in  rear  of  train  which  was 
suddenly  backed;  age  and  intelligence); 
O'Mara  v.  Hudson  River  R.  Co.  (1868)  38 
m.  Y.  445,  98  Am.  Dec.  61  (eleven) ;  Mc- 
Govern   v.    New    York    0.  &  H.  R.  R.  Co. 
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by  others  at  railroad  eroesings ;  ^^  while  walking  alongi^*^  or  playing  on,  the  track ;  ^^ 


(1876)  67  N.  Y.  417  (eight);  Byrne  v.  New 
York  C.  &  H.  R.  R.  Co.  (1881)  83  N.  Y.  620 
(ten) ;  Dowling  v.  New  York  C.  &  H.  R.  R. 
Co.  (1882)  90  N.  Y.  670  (nine);  Wendell  v. 
New  York  C.  &  H.  R.  R.  Co.  (1883)  91  N.  Y. 
420  (seven) ;  Barry  v.  New  York  C.  &  H.  R. 
R.  Co.  (1883)  92  *.  Y.  289,  44  Am.  Rep.  377 
(ten) ;  Zwack  v.  New  York,  L.  E.  &  W.  R. 
Co.  (1809)  160  N.  Y.  362,  64  N.  E.  785,  6 
Am.  Neg.  Rep.  669  (ten);  Serano  v.  New 
York  C.  A  H.  R.  R.  Co.  (1907)  188  N.  Y.  156, 
80  N.  E.  1025, 117  Am.  St.  Rep.  833,  revers- 
ing (1906)  114  App.  Div.  684,  99  N.  Y.  Supp. 
1103  (nearly  six — age  and  intelligence) ; 
Chicago,  R.  t  &  P.  R.  Co.  v.  Baroni  (1912) 
32  Okla.  540,  122  Pac.  926  (nine— maturity 
and  capacity);  St.  Loiiis  &  S.  F.  R.  Co.  v. 
Hodge  (1916)  —  Okla.  — ,  157  Pac.  60 
(eleven — crossing  track  near  car  standing  in 
railroad  yard;  age,  capacity,  and  under- 
standing) ;  Schleiger  v.  Northern  Terminal 
Co.  (1903)  43  Or.  4,  72  Pac.  324, 14  Am.  Neg. 
Rep.  193  (eleven) ;  Russell  v.  Oregon  R.  & 
Nav.  Ck).  (1909)  54  Or.  128,  102  Pac.  619 
(thirteen);  Philadelphia  &  R.  R.  Co.  ▼. 
Spearen  (1864)  47  Pa.  300,  86  Ant  Dee. 
544  (five);  Pennsylvania  R.  Co.  v.  Lewis 
(1875  79  Pa.  33  (eight);  Bracken  t. 
Pennsylvania  R.  Co.  (1906)  32  Pa.  Super. 
Ct.  22  (twelve) ;  Galveston,  H.  &  H.  R.  Co. 
▼.  Moore  (1883)  59  Xez.  64,  46  Am.  Rep. 
265  (six) ;  Houston  &  T.  C.  R.  Co.  v.  Boozer 
(1888)  70  Tex.  530,  8  Am.  St.  Rep.  615, 
8  S.  W.  119  (twelve) ;  Texaa  A,  P.  R.  Co. 
▼.  Hall  (1892)  83  Tex.  675,  19  8.  W.  121 
(nearly  four);  Texas  &  P.  R.  Co.  v.  Ball 
(1903)  —  Tex.  Civ.  App.  — ,  73  S.  W.  420, 
reversed  on  other  grounds  in  (1903)  96  Tex. 
d22,  75  8.  W.  4  (eleven) ;  Cromeenes  v.  San 
Pedro,  L.  A.  &  S.  L.  R.  Co,  (1910)  37  UUh, 
475,  109  Pac  10,  Ann.  Cas.  1912C,  307 
(twelve — age,  intelligence,  and  experience) ; 
Thomas  v.  Oregon  Short  Line  R.  Co.  (1916) 
—  Utah,  — ,  164  Pac  777  (eight) ;  Sonthem 
R.  0>.  V.  Daves  (1908)  108  Va.  378,  61 
S.  E.  748  (eight-backing  en^ne);  Vir- 
ginia-Carolina R.  C6.  V.  Clawson  (1910) 
111  Va.  813,  68  S.  B.  1008  (twelve) ;  Nor- 
folk  ft  W.  R.  Co.  V.  Overton  (1911)  111 
Va.  716,  69  8.  E.  1060  (thirteen) ;  Steele  v. 
Northern  P.  R.  Co.  (1899)  21  Wash.  287;  67 
Pac.  820  (fourteen — ^flying  switch);  Wil- 
liams V.  Northern  P.  R.  Co.  (1911)  63  Wash. 
57,  114  Pac  888,  Ann.  Cas,  1912D,  340 
(fourteen — flying  switch);  Schoonover  v, 
Baltimore  O.  &  R.  Co.  ante,  1;  Ewen  v. 
Cfhicago  &  N.  W.  R.  Co.  (1875)  38  Wis.  613 
(nine);  Wade  v.  Cliicago  &  N.  W.  R.  Co. 
(1911)  146  Wis.  99,  130  N.  W.  890  (four- 
teen) ;  Tabb  v.  Grand  Trunk  R.  Co.  (1904) 
8  Ont.  L.  Rep.  203  (nine);  Burtch  v.  Cana- 
dian P.  R.  Co.  (1906)  13  Ont.  L.  Rep.  632 
(ten — coasting  across  railroad  track). 

14  Bennett  v.  New  York  C.  &  H.  R.  R.  Co. 
(1891)  40  N.  Y.  S.  R.  948,  16  N.  Y.  Supp. 
765,  affirmed  without  opinion  in  (1892)  133 
N.  Y.  563,  30  N.  E.  1149  (thirteen— slei^ 
driven  by  adult) ;  Jones  v.  Utica  &  B.  K. 
R.  Co.  (1885)  36  Hun  (W.  Y.)  115  (ten— 
L.R.A.1917P. 


sleigh);  Wright  v.  Detroit,  G.  H.  &  M.  R. 
Co.  (1889)  77  Mich.  123,  43  N.  W.  765  (four- 
teen— sleigh  driven  by  another  boy  of  about 
the  same  age) ;  Bracken  v.  Pennsylvania  R. 
Co.  (1906)  32  Pa.  Super.  Ct.  22  (twelve- 
wagon  driven  by  adult) ;  Foley  v.  New 
York  C.  &  H.  R.  R.  Co.  (1909)  132  App.  Div. 
506,  117  N.  Y.  Supp.  956  (eight)  reversed 
on  other  grounds  in  (1910)  197  N.  Y.  430, 

90  N.  E.  1116,  18  Ann.  Cas.  631;  Sherwood 
V.  New  York  C.  &  H.  R.  R.  Co.  (1907)  120 
App.  Div.  639,  105  N.  Y.  Supp.  547  (sixteen 
— automobile  driven  by  older  boy) ;  Noakes 
V.  New  York  C.  &  H.  R.  R.  Co.  (1907)  121 
App.  Div.  716,  106  N.  Y.  Supp.  522,  affirmed 
without  opinion  in  (1909)  195  N.  Y.  543, 
88  N.  E.  1126  (sixteen-year-old  girl  in  auto- 
mobile driven  by  experienced  chauffeur). 

w  Cleveland,  Cf.  C.  &  St.  L.  R.  Co.  v.  Tartt 
(1894)  12  C.  C.  A.  625,  24  U.  S.  App.  504 
64  Fed.  830  (eight) ;  Wabash  R.  Co.  v.  Jones 
(1894)  53  111.  App.  125,  reversed  on  other 
grounds  in  (1896)  163  111.  167,  45  N.  E.  50 
(nine — age,  intelligence,  discretion) ;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Adair  (1895) 
12  Ind.  App.  569,  39  N.  E.  672  (seven); 
Kansas  P.  R.  Co.  v.  Whipple  (1888)  39  Kan. 
531,  18  Pac.  530  (nine);  Coj  v.  Missouri 
P.  R.  Co.  (1906)  74  Kan.  853,  86  Pac.  468, 
20  Am.  Neg.  Rep.  540  (twelve) ;  Monahan 
V.  CJhIcago,  M.  &  St.  P.  R.  Co.  (1903)  88 
Minn.  325,  92  N.  W.  1116  (twelve— injury 
by  "kicked"  cars) ;  Erdner  v.  Chicago  &  N. 
W.  R.  Co.  (1911)  115  Minn.  392,  132  N.  W. 
339  (under  sixteen);  Schmitt  v.  Missouri 
P.  R.  CJo.  (1901)  160  Mo.  43,  60  S.  W.  1043 
(ten);  Riley  v.  Missouri  P.  R.  Co.  (1896) 
68  Mo.  App.  652  (ten—age  and  capacity) 
Omaha  &  R.  Valley  R.  Co.  v.  Cook  (1894) 

42  Neb.  577,  60  N.  W.  899  (thirteen)  Ed- 
wards V.  Chicago,  M.  &  St.  P.  R,  Co. 
(1907)  21  S.  D.  504,  110  N.  W.  832  (under 
seven) ;  Texas  &  P.  R.  Co.  v.  Phillips  (1897) 

91  Tex.  278,  42  8.  W.  862  (fourteen— age, 
intelligence,  and  ability);  Texas  &  P.  R. 
Co.  V.  Crump  (1908)  —  Tex.  Civ.  App.  — , 
110  S.  W.  1013,  reversed  on  other  grounds 
but  affirmed  on  this  point  in  (1909)  102 
Tex.  260,  115  S.  W.  26  (ten) ;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Coleman  (1908)  51  Tex.  Civ. 
App.  415,  112  S.  W.  690  (seven— "running" 
switch);  St.  Louis,  S.  P.  &  T.  R.  Co.  v. 
Bolen  (1910)  61  Tex  Civ.  App.  339,  129  S. 
W.  860  (seven — age,  intelligence) ;  Mexican 
C.  R.  Co.  V.  Rodriguez  (1911)  —  Tex  Civ. 
App.  — ,  133  S.  W.  690  (flve-year-old  boy 
walking  on  track  laid  along  street  struck 
by  backing  train) ;  Roth  v.  Union  Depot 
do.    (1896)    13  Wash.   625,  31   LJR.A.   855, 

43  Pac.  641;  44  Pac.  253  (nine— injury  by 
kicked  car) ;  Whalen  v.  Chicago  &  N.  W. 
R.  Co.  (1890)  75  Wis.  654,  44  N.  W.  849 
(thirteen). 

16  Smith  V.  Pittsburgh  &  W.  R.  Co.  (1898) 
90  Fed.  783  (five) ;  Lfttle  Rock  A  Ft.  S.  R. 
Co.  V.  Barker  (1878)  33  Ark.  850,  34  Am. 
Rep.  44  (Ave) ;  Daley  v.  Norwich  &  W.  R. 
Co.  (1858)  26  Conn.  591,  68  Am.  Dec.  413 
(under  three) ;  Tully  v.  Philadelphia,  W.  & 
B.  R.  Co.  (1900)  2  Penn.  (Del.)  537,  82  Am. 
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or  playing  abont  hand  or  push  cars ;  "  or 
asleep  on  or  near  the  track ;  *®  while 
crossing  a  railroad  bridge  or  trestle,*®  or 
playing  about  a  trestle  -^  while  attempt- 


ing to  cross  a  train  obstructing  a  cross- 
ing,** or  to  pass  through  an  opening  be- 
tween cars ;  ^  while  attempting  to  climb 
on  or  off  moving  cars  or  engines.**    And 


St.  Rep.  425,  47  Atl.  1019,  retrial  in  (1901) 
3  Penn.  (Del.)  455,  60  Atl.  95  (eight— «ge, 
maturity,  and  capacity;  playing  around 
freight  cars) ;  Illinois  C.  R.  Co.  v.  Jernigan 
(1902)  101  ni.  App.  1,  affirmed  in  (1902) 
198  111.  297,  65  N.  E.  88  (under  seven-cars 
"kicked"  in  street);  Kinnare  v.  Chicago  & 
N.  W.  R.  Co.  (1904)  114  IlL  App.  230  (seven 
— age,  intelli<?ence,  and  experience) ;  Tobin 
V.  Missouri  P.  R.  Co.  (1891)  —  Mo.  App.  — , 
18  S.  W.  996  (six) ;  Cleveland  Terminal  & 
Valley  R.  Co.  v.  Heiman  (1898)  16  Ohio  C. 
C.  487,  9  Ohio  C.  D.  222  (twelve) ;  Johnson 
V.  Chicago  &  N.  W.  R  Co.  (1880)  49  Wis. 
529,  5  N.  W.  886,  later  appeal  in  (1882)  56 
Wis.    274,    14    N.   W.    181    (six). 

"Illinois  C.  R.  Co.  v.  Wilson  (1901)  23 
Ky.  L.  Rep.  684,  63  S.  W.  608  (nine— hand 
car) ;    Cahill   v.   E.  B.   &  A.   L.   Stone   Co. 

(1914)  167  CaL  126,  138  Pac.  712  (twelve- 
maturity  and  capacity;   loaded  push  car). 

18  Mann  v.  Missouri,  K.  &  T.  R.  Co. 
(1907)  123  Mo.  Aipp.  486,  100  S.  W.  566 
(where  twelve-year-old  boy  asleep  on  rail- 
road platform  injured  by  passing  train) ; 
Chicago,  B.  &  Q.  R.  Co.  v.  Grablin  (1893) 
38  Neb.  90,  56  N.  W.  796,  57  N.  W.  522 
(where  there  was  evidence  that  nine-year- 
old  boy  lay  down  on  track  and  fell  asleep, 
the  question  of  discovered  peril  being  prin- 
cipally considered) ;  Manly  v.  Wilmington 
&  W.  R.  Co.  (1876)  74  N.  C.  665  (ten-year- 
old  girl  killed  by  train  while  asleep  on 
track);  Gulf,  C.  &  S.  F.  R.  Co.  v.  Prazak 
(1916)  —  Tex  Civ.  App.  — ,  181  S.  W.  711, 
12  N.  C.  C.  A.  800  (boy,  age  not  stated, 
asleep  near  track,  killed  by  train). 

"McMillan  v.  Burlington  &  M.  R,  Co. 
(1877)  46  Iowa,  231  (nine);  Cassida  v.  Ore- 
gon R.  &  Nav.  Co.  (1887)  14  Or.  551,  13 
Pac.  438  (seven);  Young  v.  Clark  (1897) 
16  .Utah,  42,  50  Pac.  832,  3  Am.  Xeg.  Rep. 
315  (twelve) ;  St.  Louis  A  S.  F.  R.  Co.  v. 
Christian  (1894)  8  Tez.  Civ.  App.  246,  27 
S.  W.  932  (eight) ;  St.  Louis  Southwestern 
R.  Co.  V.  Bolton  (1904)  36,  Tex.  Civ.  App. 
87,  81  S.  W.  123  (eleven) ;  Adams  v.  South- 
ern R.  Co.  (1898)  28  C.  C.  A.  494,  52  U.  S. 
App.  433,  84  Fed.  696   (seven  and  eleven). 

MDwyer  v.  Missouri  P.  R.  Co.  (1882)  12 
Mo.  App.  597  (age  not  stated — fall  of  iron 
from  railroad  trestle). 

BlMaglinchey  v.  Southern  P.  Co.   (1896) 

5  Gal.  Unrep.  363,  44  Pac.  1021  (seventeen) ; 
Studer  v.  Southern  P.  Co.  (1898)  121  Gal. 
400,  66  Am.  St.  Rep.  39,  53  Pac.  942,  4  Am. 
Xeg.  Rep.  361    (twelve) ;   Cleveland,  C.   C. 

6  St.  L.  R.  Co.  V.  Keely  (1894)  138  Ind. 
600,  37  N.  E.  406,  11  Am.  Neg.  Cas.  497 
(eleven);    Trent  v.   Norfolk   &   W.   R.   Co. 

(1915)  167  Ky.  319,  180  S.  W.  792  (eight); 
McMahon  v.  Northern  C.  R.  Co.  (1874)  39 
Md.  438  (under  six — age  and  intelligence; 
passing  between  or  under  cars) ;  Henderson 
V.  St.  Paul  &  D.  R  Co.  (1893)  52  Minn. 
479,  65  N.  W.  53  (eleven);  Burger  v.  Mis- 
L.R.A.1917F. 


souri  P.  R.  Co.  (1892)  112  Mo.  238,  34  Am. 
St.  Rep.  379,  20  S.  W.  439  (nine— age  and 
capacity) ;  Thompson  v.  Missouri,  K.  &  T. 
R.  Co.  (1902)  93  Mo.  App.  548,  67  S,  W. 
693  (age  not  stated — age  and  capacity) ; 
Lake  Erie  &  W.  R.  Co.  v.  Mackey  (1895) 
53  Ohio  St.  370,  29  L.R.A.  757,  53  Am.  St. 
Rep.  640,  41  N.  E.  980  (nine— age  and  intel- 
ligence); Ranch  v.  Lloyd  (1858)  31  Pa. 
358,  72  Am.  Dec.  747  (six  or  seven — crawl- 
ing under  cars) ;  Pennsylvania  R.  Co.  v. 
Kelley  (1858)  31  Pa.  372  (nine-^ame  age 
and  intelligence) ;  Todd  v.  Philadelphia  & 
R.  R.  Co.  (1902)  201  Pa.  558,  51  Atl.  332, 11 
Amt  Neg.  Rep.  348  (ten);  Chicago,  R.  I.  & 
G.  R.  Co.  V.  Johnson  (1908)  —  Tex.  Civ. 
App.  — ,  111  S.  W.  758  (seventeen) ;  Geaas 
V.  Ore|?on  Short  Line  R.  Co.  (1907)  33  Utah, 
156,  13  L.R.A.(N.S.)  1074,  93  Pac.  274  (eight 
— age,  capacity,  and  experience) ;  Carmer 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  (1897)  95 
Wis.  513,  70  N.  W.  560,  2  Am.  Neg.  Rep. 
94  (ei^ht). 

WWeldon  v.  Philadelphia,  W.  A  B.  R. 
Co.  (1899)  2  Penn.  (Del.)  1,  43  Atl.  156 
(ten — age,  maturity,  and  capacity) ;  Ijeh- 
man  v.  Eureka  Iron  &  Steel  Works  (1897) 
114  Mich.  260,  72  N.  W.  183  (nine) ;  Schmitz 
V.  St.  Louis,  L  M.  &  S.  R.  Co.  (1893)  119 
Mo.  256,  23  L.R.A.  250,  24  S.  W.  472,  see 
also  earlier  appeal  (1891)  46  Mo.  App.  380 
(nine — age  and  experience). 

M  Miles  V.  Receivers  (1883)  4  Hnghes, 
172,  Fed.  Cas.  No.  9,544  (recognizing  rule 
where  eight -year-old  boy  jumped  on  a  mov- 
ing engine) ;  Kline  v.  Central  P.  R.  Co. 
(1869)  37  Cat  400,  99  Am.  Dec.  282.  8  Am. 
Neg.  Cas.  58  (where  sixteen-year-old  boy 
jumped  off  moving  car  on  command  or 
threat  of  conductor) ;  Benton  v.  Chicago,  R. 
L  &  P.  R.  Co.  (1881)  55  Iowa,  496,  8  N.  W. 
330,  3  Am.  Neg.  Cas.  349  (where  eleven- 
year-old  boy,  on  order  of  conductor,  at- 
tempted to  leave  moving  freight  car  by 
climbing  through  window) ;  Texas  &  P.  R. 
Co.  V.  Mother  (1893)  5  T^x.  Civ.  App.  87, 
24  S.  W.  79  (seventeen — same) ;  Louisville 
A  N.  R.  Co.  V,  Webb  (1896)  99  Ky.  332,  36 
S.  W.  1117  (where  eleven-year-old  boy 
caught  a  ride  on  a  freight  car  and  was  in- 
jured on  jumpuig  off — age  and  intelligence) ; 
Vickers  v.  Atlanta  &  W.  P.  R,  Co.  (1879)  64 
Ga.  306  (ten — climbing  on  moving  en^^ine) ; 
Moeller  v.  United  R.  Co.  (1912)  242  Mo. 
721,  147  S.  W.  1009  (twelve— passenger 
alighting  from  slowly  moving  car  carried 
by  momentum  beyond  platform) ;  Murray 
V.  Richmond  &  D.  R.  Co.  (1885)  93  N.  C. 
92  (eight — jumping  from  moving  engine) ; 
Greer  v.  Damascus  Lumber  Co.  (1912)  161 
N.  C.  144,  76  S.  E.  725  (where  ten-year-old 
girl  was  injured  by  jumping  or  falling  from 
tailboard  of  engine  on  which  she  was  rid- 
ing— age  and  intelligence) ;  Allen  v.  Texas 
&  P.  R.  Co.  (1894)  —  Tex.  av.  App.  — , 
27  S.  Vv\  943   (twelve-year-old  girl  alight- 
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the  rule  has  heen  approved  in  other  cases 
where  children  were  injured  on  or  about 


railroad  tracks,  in  some  of  which  the  cir- 
cumstances do  not  clearly  appear.** 


ing  from  moving  train  at  station);  Hem- 
mingway  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1888)  72  Wis.  42,  7  Anu  St.  Rep.  823.  37 
N.  W.  804,  7  Am.  Neg.  Caa.  240  (boy  nearly 
eleven  years  old  jumped  off  slowly  moving 
train  as  it  passed  his  destination  without 
stopping). 

«4  Cleveland,  C  G  &  St.  L.  R.  Co.  v.  Mor- 
ton (1902)  57  C.  C.  A.  226,  320  Fed.  936 
(twelve — struck  by  engine  while  watching 
engine  on  another  track  which  obstructed 
crossii^) ;  Mobile  &  M.  R.  Co.  v.  Crenshaw 
(1880)  65  Ala.  566  (five);  Kansas  City 
Southern  R.  Co.  v.  Teater  (1916)  124  Aik. 
1,  186  S.  W.  294  (thirteen— injury  while 
passing  over  platform  between  passenger 
cars  in  motion) ;  Central  R.  Co.  v.  Brinscm 
(1883)  70  Ga.  207  (fifteen-year-old  boy 
struck  by  projecting  plank  on  passing  car) ; 
Linder  v.  Brown  (1912)  137  Ga.  352,  73  S. 
£.  734   (nine — age  and  capacity);  Chicago, 

B.  &  Q.  R.  Co.  V.  Stumps  (1873)  69  111.  409 
(where  seven-year-old  child  fell  under  train 
while  running  beside  it  holding  to  ladder 
of  car);  Rockford,  R.  I.  &  St.  L.  R.  Co.  v. 
Delaney  (1876)  82  111.  198,  26  Am.  Rep. 
308  (nine);  Pittsburgh,  Ft.  W.  &  C.  R.  Co. 
V.  Moore  (1903)  110  IlL  App.  304  (twelve 
— ^age^  capacity,  and  experience) ;  Cleveland, 

C.  C.  &  St.  L.  R.  Co.  V.  Scott  (1903)  111 
HL  App.  234  (seven-year-old  child  injured 
by  fall  of  window  on  train  on  which  she 
was  a  passenger) ;  Illinois  C.  R.  Co.  v.  John- 
son (1905)  123  111.  App.  300,  reversed  on 
other  grounds  in  (1906)  221  111.  42,  77  N.  E. 
592  (fourteen — age,  capacity,  intelligence, 
and  experience) ;  Indianapolis,  P.  &  C.  R. 
Co.  V.  Pitzer  (1886)  109  Ind.  179,  58  Am. 
Rep.  3r7,  6  N.  E.  310,  10  X.  E.  70  (seven) ; 
Indianapolis  Southern  R.  Co.  v.  Emmerson 
(1912)  62  Ind.  App.  403,  98  N.  E.  895  (where 
sixteen-year-old  girl  standing  near  car  door, 
preparatory  to  alighting,  was  thrown  off  by 
jerk  of  train);  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Todd  (1895)  54  Kan.  651,  38  Pac.  804 
(nine-year-old  boy  sitting  under  car  in  rail- 
road yards) ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Potter  (1899)  60  Kan.  808,  72  Am.  St.  Rep. 
385,  58  Pac.  471,  6  Am.  Neg.  Rep.  512  (un- 
der seven — injury  by  train  in  railroad 
yard);  Kentucky  C.  R.  Co.  v.  Gastineau 
(1885)  83  Ky.  119  (fourteen-year-old  boy 
killed  while  volimtarily  assisting  in  switch- 
ing cars) ;  East  Tennessee  Ck>al  Co.  v.  Har- 
Bhaw  (1895)  16  Ky.  L.  Rep.  526,  29  S.  W. 
289  (eight-year-old  boy  injured  by  running 
into  side  of  moving  train) ;  O'Connor  v. 
Boston  &  L.  R.  Corp.  (1883)  135  Mass.  352 
(five-year-old  boy  run  over  by  train  while 
foot  was  caught  in  crossing) ;  State  use  of 
Coughlan  v.  Baltimore  &  O.  R.  Co.  (1866) 
24  Md.  84,  87  Am.  Bee.  600  (ten);  Ecliff  v. 
Wabash,  St.  L.  &  P.  R,  Co.  (1887)  64  Mich. 
196,  31  N.  W.  180  (where  twelve-year-old 
boy  riding  on  engine  was  killed  by  collision 
with  another  engine — age,  capacity,  knowl- 
edge) ;  Cooper  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1887)  66  Mich.  261,  11  Am.  St.  Rep.  482, 
33  N.  W.  306  (eleven-year-old  girl  struck 
I^R^.1917F.  S 


by  train  while  waiting  for  passing  of  train 
on  another  track);  MoUica  v.  Michigan  C. 
R.  Co.  (Mich.)  post,  118,  (nine — same) ;  Ilep- 
fel  V.  St.  Paul,  M.  &  M.  R.  Co.  (1892)  49 
Minn.  263,  61  N.  W.  1049  (where  twelve- 
year-old  girl  climbed  on  ladder  on  side  of 
moving  freight  car  and  was  struck  by  lum- 
ber piled  near  track);  Benedict  v.  Minne- 
apolis &  St.  L.  R.  (>).  (1902)  86  Minn.  224, 
57  I.JR.A.  639,  91  Am.  St.  Rep.  345,  90  S. 
W.  360  (recognizing  rule  in  action  for  injtiry 
to  sixteen -year-old  boy  by  exposing  person 
beyond  side  of  moving  train);  Hannula  v. 
Duluth  &  I.  R.  R.  Co.  (1915)  130  Minn.  3, 
153  N.  W.  250  (five — ^riding  on  footboard 
of  engine) ;  Williams  v.  Kansas  City,  S. 
&  M.  R.  Co.  (1888)  96  Mo.  275,  9  S.  W.  573 
(where  twelve-year-old  boy  was  run  over  by 
car  in  switch  yard — ^age  and  capacity);  Gra- 
ney  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  (1897) 
140  Mo.  89,  38  L.RA.  633,  41  S.  W.  246, 
see  also  later  appeal  in  (1900)  157  Mo.  666, 
50  L.R.A.  153,  57  S.  W.  276  (twelve— suc- 
tion from  passing  train;  intelligence,  ex- 
perience, and  knowledge) ;  Anna  v.  Missouri 
P.  R.  Co.  (1902)  96  Mo.  App.  543,  70  S.  W. 
398,  12  Am.  Neg.  Rep.  499  (where  ten- 
year-old  boy  who  fell  into  depression  along 
track,  although  in  a  place  of  safety,  at- 
tempted  to  escape  while  cars  were  passing 
above  him) ;  I^ange  v.  Missouri  P.  R.  Co. 
(1906)  115  Mo.  App.  582,  91  S.  W.  980,  al- 
so Lange  v.  Missouri  P.  R.  Co.  (1907)  208 
Mo.  458,  106  S.  W.  660  (where  nine-year- 
old  girl  at  station  became  alarmed  at  steam 
discharged  from  engine  and  stepped  in  front 
of  car  making  a  flying  switch) ;  Fink  v. 
Kansas  City  Southern  R.  Co.  (1912)  161 
Mo.  App.  314,  143  S.  W.  568  (where  ten- 
year-old  boy  fell  from  moving  freight  car 
in  attempting  to  dodge  missile  thrown  at 
him  by  brakeman) ;  Schreiner  v.  New  York 
C.  &  H.  R.  R.  Co.  (1896)  1^  App.  Div.  551, 
42  N.  y.  Supp.  163  (where  ten-year-old  boy 
followed  adults  to  platform  of  car,  as  train 
approached  station,  and  was  thrown  off) ; 
Lodge  V.  Pittsburgh  &  L.  E.  R,  Co.  (1914) 
243  Pa.  10,  89  Atl.  790  (where  eleven-year- 
old  boy  was  struck  by  train  while  standing 
between  the  tracks  at  crossing  waiting  for 
train  to  pass) ;  Di  Meglio  v.  Philadelphia  & 
R.  R.  Co.  (1916)  262  Pa.  391,  97  Atl.  476 
(where  ten-year-old  boy  playing  in  box  car 
was  knocked  off  when  engine  came  in  con- 
tact with  car — age  and  experience) ;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Cunningham  (1895)  — 
Tex.  Civ.  App.  — ,  30  S.  W.  367  (boy  seven 
or  eight  years  old,  standing  near  chute  while 
cattle  were  being  loaded,  injured  by  car 
striking  projecting  gang  plank);  Missouri, 
K.  &  T.  R,  Co.  V.  Scarborough  (1902)  29 
Tex.  Civ.  App.  194,  68  S.  W.  196  (ten- 
timber  projecting  from  side  of  car  so  as 
to  sweep  skidway  on  which  boy  was  stand- 
ing) ;  Cnristensen  v.  Oregon  Short  Line  R. 
Co.  (1905)  29  Utah,  192,  ^0  Pac.  746 
(eight);  Kyne  v.  Southern  P.  Co,  (1912) 
41  Utah,  368.  126  Pac.  311  (ten— struck 
by  work  train  while  standing  near  track: 
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The  practical  results  reached  by  the 
application  of  this  standard  in  the  va- 
rious classes  of  cases  just  referred  to 
are  shown  in  the  note  to  Mollica  v.  Michi- 


gan C.  E.  Co.  post^  118,  and  other  notes 
therein  referred  to. 

The  rule  has  been  applied  also  in  ac- 
tions for  injuries  to  children  by  street 
cars  under  various  circumstances,**  par- 


age, intelligence,  and  experience) ;  Blanken- 
ship  V.  Chesapeake  4St  O.  R.  Co.  (1897)  94 
V«.  449,  27  S.  E.  20,  2  Am.  Neg.  Rep.  662 
(where  ten-year-old  boy  was  run  over  by 
engine  in  railroad  yard — age  and  discre- 
tion) ;  Oregon  R.  &  Nav.  Co.  v.  Egley  (1891) 
2  Wash.  409,  26  Am.  St.  Rep.  860,  26  Pac. 
973  (nine-year-old  boy  stealing  ride  on 
switch  engine) ;  Rose  v.  Northern  P.  R. 
Co.  (1914)  81  Wash.  684,  LJLA..  1915B,  166, 
143  Pac.  145,  7  N.  C.  C.  A.  1029  (fifteen- 
year-old  boy  riding  on  steps  of  train  and 
projecting  body  beyond  train) ;  Schmidt  v. 
Milwaukee  &  St.  P.  R.  Co.  (1868)  23  Wis. 
186,  99  Am.  Dec.  158  (approving  rule) ; 
Townlev  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1881)  "63  Wis.  626,  11  N.  W.  55  (seven- 
year-old  girl  run  over  by  cars  while  foot 
was  caught  in  crossing);  McVoy  v.  Cakes 
(1895)  91  Wis.  214,  64  N.  W.  748  (where 
seven-year-old  boy,  walking  along  moving 
car  holding  to  brake  rod,  was  injured  by 
sudden  increase  in  speed  of  train) ;  Correa 
V.  American  R.  Co.  (1909)  5  Porto  Rico  Fed. 
Rep.  251  (where  eight-year-old  boy  took 
hold  of  sugar  cane  projecting  from  moving 
car  and  was  jerked  under  train) ;  Potvin  v. 
Canadian  P.  R.  Co.  (1904)  4  Ont.  Week. 
Rep.  511   (eight). 

MAs  to  the  practical  results  reached  in 
the  application  of  the  rule  in  street  rail- 
way eases  generally,  see  VII.  n,  infra. 

Pueblo  Electric  Street  R.  Co.  v.  Sherman 
(1898)  26  Colo.  114,  71  Am.  St.  Rep.  116, 
53  Pac.  322  (thirteen-year-old  boy  jump- 
ing from  moving  street  cor) ;  Denver  City 
Tramway  Co.  v.  Nicholas  (1906)  35  Colo. 
462,  84  Pac.  813,  20  Am.  Neg.  Rep.  16  (thir- 
teen— ^playing  on  street  car  standing  in 
street;  age,  capacity,  and  experience) ;  Bren- 
nan  v.  Fair  Haven  &  W.  R.  Co.  (1877)  45 
Conn.  284,  29  Am.  Rep.  679,  2  Am.  Neg.  Cas. 
277  (ten — ^jumping  from  front  platform  of 
moving  street  car) ;  Jollimore  v.  Connecti- 
cut Co.  (1912)  86  Conn.  314,  85  Atl.  373 
(eleven — playing  in  street;  age,  experience, 
intelligence,  and  capacity) ;  Di  Prisco  v. 
Wilmington  City  R.  Co.  (1904)  4  Penn. 
(Del.)  527,  57  Atl.  906  (eight);  Goldstein 
V.  People's  R.  Co.  (1905)  5  Penn.  (Del.) 
306,  60  Atl.  975  (five— falling  or  jumping 
from  moving  street  car) ;  Metropolitan  R. 
Co.  v.  Falvey  (1895)  5  App.  D.  0. 176  (where 
four-year-old  child,  because  of  insufficient 
side  rail,  fell  from  street  car  on  which  he 
was  a  passenger) ;  Barstow  v.  Capital  Trac- 
tion Co.  (1907)  29  App.  D.  C.  362  (where 
nine-year-old  boy  stumbled  and  fell  under 
street  car  while  running  beside  it  to  hear 
motorman,  who  called  him) ;  Wynn  v.  City 
as  Suburban  R.  Co.  (1893)  91  Ga.  344,  17 
S.  E.  649  (eleven — riding  on  front  platform 
of  street  car);  Potter  v.  Leviton  (1902) 
101  IlL  App.  544,  judgment  affirmed  in 
(1902)    190  111.  93,  64  N.  E.  1029    (four); 

L.R.A.ionr. 


Swanson  v.  Chicago  City  R.  Co.  (1909)  148 
lU.  App.  135  affirmed  in  (1909)  242  III. 
388,  90  N.  E.  210  (where  nine-year-old  boy 
on  request  of  conductor  was  helping  to  push 
street  car;  age,  capacity,  intelligence,  and 
experience) ;  Louisville  R.  Co.  v.  Hofgesand 
(1907)  31  Ky.  L.  Rep.  976,  104  S.  W.  361 
(twelve — walking  on  street  car  track) ; 
Lovett  V.  Salem  &  S.  D.  R.  Co.  (1866)  0 
Allen  (Bfass.)  557,  3  Am.  Neg.  Cas.  754 
(ten-year-old  boy  injured  in  leaving  mov- 
ing street  car  on  command  of  driver) ;  Hen- 
nessey V.  Boston  Elev.  R.  Co.  (1912)  211 
Mass.  524,  98  N.  E.  578  (eleven— walking 
along  track  to  avoid  obstructions  on  side- 
walk) ;  Angelary  v.  Springfield  Street  R. 
Co.  (1912)  213  Mass.  110,  99  N.  E.  970 
(where  eleven -year-old  boy  standing  with 
back  to  track  was  struck  by  running  board 
of  street  car) ;  East  Saginaw  City  R.  Co.  v. 
Bohn  (1873)  27  Mich.  503  (riding  on  front 
platform) ;  Muehlhausen  v.  St.  Louis  R.  Co. 
(1886)  91  Mo.  332,  2  S.  W.  315  (eight— in- 
jury in  attempting  to  alight  or  in  falling 
from  street  car;  age  and  capacity);  Mc- 
Carthy V.  Cass  Ave.  &  F.  G.  R.  Co.  (1887) 
92  Mo.  536,  4  S.  W.  516  (eight— catching 
ride  on  street  car:  capacity,  age,  knowledge, 
and  experience) ;  Ridenhour  v.  Kansas  City 
Cable  R.  Co.  (1890)  102  Mo.  270,  13  S.  W. 
889, 14  S.  W.  760,  4  Am.  Neg.  Cas.  634  (nine 
— injury  in  alighting  from  street  car) ;  Wise 
V.  St.  Louis  Transit  Co.  (1906)  198  Mo. 
546,  96  S.  W.  898  (seven -year -old  child 
struck  by  street  car  while  standing  on  track 
waiting  for  car  to  pass  on  parallel  track) ; 
Saare  v.  Union  R.  Co.  (1886)  20  Mo.  App.. 
211  (ten — riding  on  street  car  step) ;  Fry 
V.  St.  Louis  Transit  Co.  (1905)  111  Mo. 
App.  324,  85  S,  W.  960  (age  and  capacity; 
where  nine-year-old  boy  after  alighting 
from  street  car  attempted  to  cross  track 
and  was  struck  by  car  moving  in  opposite 
direction) ;  Vessels  v.  Metropolitan  Street 
R.  Co.  (1908)  129  Mo.  App.  708,  108  S.  W. 
578  (under  fourteen — passenger  riding  on 
running  board  of  street  car);  Moeller  v. 
United  R.  Co.  (1908)  133  Mo.  App.  68,  112 
S.  W.  714  (twelve — alighting  from  moving 
street  car;  age,  experience,  and  capacity); 
Solomon  v.  Public  Service  R.  Co.  (1915)  87 
N.  J.  L.  284,  92  Atl,  942  (nine— boarding 
moving  street  car) ;  Hyland  v.  Yonkers  R. 
Co.  (1889)  51  Hun,  643,  4  N.  Y.  Supp.  305, 
affirmed  in  (1890)  119  N.  Y.  612,  23  N.  E. 
1143  (two) ;  Mowrey  v.  Central  City  R.  Co. 
(1867)  66  Barb.  (N.  Y.)  43,  affirmed  in 
(1873)  51  N.  Y.  666  (thirteen-year-old  boy, 
while  attempting  to  board  moving  street 
car,  slipped  and  fell  under  it) ;  Mills  ▼. 
Woolverton  (1896)  9  App.  Div.  82,  41  N.  Y. 
Supp.  90  (eleven — riding  on  street  car  step) ; 
Dempsey  v.  Brooklyn  Heijfhts  R.  Co.  (1904) 
98  App.  Div.  182,  90  W.  Y.  Supp.  639  (nine 
— playing  on  track) ;  Manzella  v.  Rochester 
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iicularly  while  attempting  to  cross  the  track  ;^  in  actions  for  injuries  by  teams 


R.  Co.  (1905)  105  App.  Div.  12,  93  W.  Y. 
Supp.  457  (fifteen-year-old  girl  killed  by 
street  car  while  attempting  to  rescue  four- 
year-old  child  in  peril  on  track) ;  Smith  v. 
Rochester  R.  Co.  (1909)  133  App.  Div.  847, 
118  N.  Y.  Supp.  78,  reversed  on  other 
grounds  in  (1910)  197  N.  Y.  600,  91  N.  K 
1120  (six — playing  in  street;  age  and  in- 
telligence) ;  Fallon  V.  Central  Park,  N.  & 
E.  River  R.  Co.  (1876)  64  N.  Y.  13  (five); 
Connolly  v.  Knickerbocker  Ice  Co.  (1889) 
114  N.  Y.  104,  11  Am.  St.  Rep.  617,  21  N. 
E.  101,  12  Am.  Neg.  Cas.  305  (seven-year- 
old  boy  riding  on  platform  of  street  car  in- 
jured by  car's  colliding  with  wagon) ;  Cin- 
cinnati Street  R.  Co.  v.  Wright  (1896)  64 
Ohio  St.  181,  32  L.R.A.  340,  43  N.  E.  688 
(fourteen -year-old  boy  injured  by  street 
car's  colliding  with  a  wagon  in  which  he 
was  riding  without  the  driver's  knowledge) ; 
Crissey  v.  Hestonville,  M.  &  F.  Pass.  R.  Co. 
(1874)  75  Pa.  83  (thirteen-r-at tempting  to 
alight  from  moving  car);  Philadelphia  City 
Pass.  R.  Co.  V.  Hassard  (1874)  75  Pa.  367 
(ten^ame);  West  Philadelphia  Pass.  R. 
Co.  y.  Gallagher  (1885)  108  Pa.  524  (three 
— riding  on  steps  of  front  platform  of 
crowded  street  car) ;  Sanford  v.  Heston- 
ville, M.  &  F.  Pass.  R.  Co.  (1890)  136  Ftu 
84,  20  Atl.  799  (eight— attempting  to  alight 
from  moving  street  car) ;  Parker  v.  Wash- 
ington Electric  Street  R.  Co.  (1904)  207 
Pa.  438,  56  Atl.  1001,  15  Am.  Neg.  Rep.  681 
(seven — ^jumping  from  moving  street  car; 
age  and  experience) ;  Benison  &  S.  R.  Co.  v. 
Carter  (1904)  —  Tex.  Civ.  App.  —,  79  S. 
W.  320,  reversed  on  other  grounds  in  (1904) 
98  Tex.  196,  107  Am.  St.  Rep.  626,  82  S.  W. 
782  (ten— .jumping  from  moving  street  car; 
age,  intelligence,  and  experience) ;  Riley  v. 
Salt  Lake  Rapid  Transit  Co.  (1894)  10 
Utah,  428,  37  Pac.  681  ('seven— playing  in 
street;  age,  experience,  intelligence);  Wash- 
ington, A.  &  Mt.  V.  Electric  R.  CJo.  v.  Quayle 
(1898)  95  Va.  741,  30  S.  E.  391  (thu-teen— 
injury  by  jumping  from  moving  street  car 
because  of  threats  of  motorman;  age,  ex- 
perience, and  understanding);  Ridimond 
Traction  Co.  v.  Wilkinson  (1903)  101 
Va.  394,  43  S.  E.  622  (seven-year-old 
boy  jumped  from  running  board  of  mov- 
ing street  car  on  command  of  conductor) ; 
Mitchell  V.  Tacoma  R.  &  Motor  CJo.  (1894) 
9  Wash.  120,  37  Pac.  341  (eight— play- 
ing in  street) ;  Wills  v.  Ashland  Light, 
P.  A  Street  R.  Co.  (1900)  108  Wis.  255, 
84  N.  W.  998  (nearly  fourteen— walk- 
ing along  street  car  track) ;  Frasers  v.  Edin- 
burgh Street  Tramways  Co.  (1882)  20  Scot. 
L.  R.  192,  cited  in  21  Laws  of  England  (Hals* 
bury)  453;  Normand  v.  Hull  Electric  Co. 
(1908)  Rap.  Jud.  Quebec,  35  C.  S.  329  (ten- 
year-old  boy  injured  in  attempting  to  board 
street  car  as  a  trespasser). 

MAs  to  the  practical  results  reached  in 
the  application  of  the  rule  in  this  class  of 
cases,  see  notes  to  Holian  v.  Boston  Kiev.  R. 
Co.  11  L.RA.(N.S.)  166,  and  Bothwell  v, 
Boston   Slev.  R.  Co.   post,   172. 

Washington  &  G.  R.  Co.  v.  Gladmon 
L.R.A.1917F. 


(1872)  16  Wall.  (U.  S.)  401,  21  L.  ed.  114 
(seven);  Birmingham  R.  Light  &  P.  Co.  v. 
Jones  (1906)  146  Ala.  277,  41  So.  146 
(nine) ;  Rohloff  v.  Fair  Haven  &  W.  R.  Co. 
(1902)  76  Conn.  689,  58  Atl.  5,  16  Am.  Neg. 
Rep.  299  (eight — age,  judgment,  and  expe- 
rience); Igle  V.  People's  R.  Co.  (1916)  6 
Boyce  (Del.)  378,  93  Atl.  666  (fourteen— 
riding  in  wagon  driven  by  another  person) ; 
Reiners  v.  Washington  &  G.  IR  Co.  (1896) 
9  App.  D.  C.  19  (three);  Chicago  City  R. 
Co.  V.  Wilcox  (1890)  —  la  — ,  8  L.R.A. 
494,  24  N.  E.  419,  rehearing  in  (1891)  138 
111.  370,  21  L.RA.  76,  27  N.  E.  899,  11  .Am. 
Neg.  Cas.  402  (six);  Springfield  Consol.  R. 
Co.  V.  Welsch  (1895)  155  lU.  511,  40  N.  E. 
1034  (seven — age  and  capacity) ;  Chicago 
City  R.  Co.  V.  Tuohy  (1901)  95  lU.  App.  314, 
affirmed  in  (1902)  196  111.  410,  68  L.R.A. 
270,  63  N.  E.  997  (six) ;  Colehour  v.  Rock- 
ford  &  Interurban  R.  Co.  (1907)  132  IlL 
App.  558  (ten — age  and  discretion);  Ras- 
tetter  v.  Peoria  R.  Co.  (1908)  142  111.  App. 
417  (fifteen — ^age,  capacity,  experience,  and 
intelligence);  Kravitz  v.  Chicago  C^ty  R. 
Co.  (1912)  174  IlL  App.  182  (twelve); 
Names  v.  Chicago  City  R.  Co.  (1913)  180 
IXh  App.  483  (seven);  Elwood  Electric 
Street  R.  Go.  v.  Ross  (1900)  26  Ind.  App. 
258,  68  N.  E.  635  (recognizing  rule) ;  Citi- 
zens Street  R.  Co.  v.  Earner  (1902)  29  Ind. 
App.  426,  62  N.  E.  658,  63  N.  E.  778 
(seven) ;  Indianapolis  Street  R.  Co.  v,  Ant- 
robus  (1904)  33  Ind.  App.  663,  71  N.  E. 
971  (seven) ;  Louisville  &  S.  I.  Traction  Co. 
V.  Short  (1908)  41  Ind.  App.  570,  83  N.  E. . 
265  (six) ;  Indianapolis  Traction  &  Termi- 
nal Co.  V.  Croly  (1911)  64  Ind.  App.  566,  96 
N.  E.  973,  98  N.  £.  1091,  later  appeal  in 
(1917)  —  Ind.  App.  ~,  116  N.  E.  106  (elev- 
en— age,  knowledge,  judgment,  and  experi- 
ence); Long  V.  Ottumwa  R.  &  Light  Co. 
(1913)  162  Iowa,  11,  142  N.  W.  1008 
(nine) ;  Consolidated  City  &  C.  P.  R.  Co.  v. 
Carlson  (1897)  58  Ean.  62,  48  Pac.  635, 
2  Am.  Neg.  Rep.  636  (ten);  Louisville  R. 
Co.  V.  Phillips  (1900)  22  Ky.  L.  Rep.  842, 
58  S.  W.  995  (twelve);  McLaughlin  v.  New 
Orleans  &  C.  R.  Co.  (1896)  48  La.  Ann.  23, 
18  So.  703  (eleven) ;  O'Rourke  v.  New  Or- 
leans City  Lake  R.  Co.  (1899)  51  La.  Ann. 
755,  25  So.  323  (eleven);  Colomb  v.  Port- 
land &  B.  Street  R.  Co.  (1905)  100  Me.  418, 
61  Atl.  898,  19  Am.  Neg.  Rep.  9  (ten); 
Baltimore  &  0.  R.  Co.  v.  State  (1869) 
30  Md.  47  (five);  Baltimore  City  Pass.  R. 
Co.  V.  McDonnell  (1875)  43  Md.  534  (two- 
year-old  child  ran  in  front  of  street  oar); 
United  R.  &  Electric  Co.  v.  Carneal  (1909) 
110  Md,  211,  72  Atl.  771  (three);  Grant 
V.  Bangor  R.  &  Electric  Co.  (1912)  109  Me. 
133,  83  Atl.  121  (five);  Collins  v.  South 
Boston  R.  Go.  (1886)  142  Mass.  301,  56 
Am.  Rep.  675,  7  N.  E.  866  (four) ;  Morey  v. 
Gloucester  Street  R.  Co.  (1898)  171  Masa. 
164,  50  N.  E.  630  (eight) ;  Aiken  v.  Holyoke 
Street  R.  Co.  (1901)  180  Mass.  8,  61  N.  E. 
557,  15  Am.  Neg.  Rep.  73  (six) ;  McDerraott 
V.  Boston  Elev.  R.  Co.  (1903)  184  Mass. 
126,  100  Am.  St  Rep.  648,  68  N.  E.  34,  14 
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Am.  Neg.  Rep.  571  (six) ;  Burns  v.  Worces- 
ter Consol.  Street  R.  Co.  (1906)  103  Mass. 
63,  78  N.  E.  740  (eight) ;  Staekpole  v.  Bos- 
ton Elev.  R.  Co.  (1907)  193  Mass.  662,  79 
N.  E.  740  (eleven);  Holian  v.  Boston  Elev. 
R.  Co.  (1907)  194  Mass.  74,  11  L.R.A.(N.S.) 
166,  80  N.  E.  1  (ten)j  Beale  v.  Old  Colony 
Street  R.  Co.  (1907)  196  Mass.  119,  81  N. 
E.  867  (seven) ;  Casey  v.  Boston  Elev.  R. 
Co.  (1908)  197  Mass.  440,  83  N.  E.  867 
(nine) ;  Purcell  v.  Boston  Elev.  R.  Co. 
(1912)  211  •Mass.  79,  97  N.  E.  626  (six); 
Lucarelli  v.  Boston  Elev.  R,  Co.  (1913)  213 
Mass.  454,  100  N.  E.  632  (ten);  Giaccobe 
V.  Boston  Elev  R.  Co.  (1913)  215  Mass.  224, 
102  N.  E.  322  (seven) ;  Kyle  v.  Boston  Elev. 
R.  (Jo.  (Mass.)  post,  164  (nearly  six) ;  Shee- 
han  V.  Boston  &  N.  Street  R.  Co.  (1913) 
216  Mass.  463,  102  N.  E.  690  (eight) ;  Trav- 
ers  V.  Boston  Elev.  R.  Co.  (1914)  217  Mass. 
188,  104  N.  E.  383  (Ave);  Hine  v.  Bay  Cit- 
ies Consol.  R.  Co.  (1897)  115  Mich.  204,  73 
N.  W.  116  (nine — riding  bicycle  across 
track);  Boland  v.  Missouri  R.  Co.  (1865)  36 
Mo.  484  (two — approving  rule) ;  Lynch  v. 
Metropolitan  Street  R.  Co.  (1892)  112  Mo. 
420,  20  S.  W.  642  (ten— age  and  capacity) ; 
Schmidt  v.  St.  Louis  R.  Co.  (1901)  163  Mo. 
645,  63  S.  W.  834  (age  and  capacity); 
Campbell  v.  St.  Louis  &>  Suburban  R.  Co. 
(1903)  175  Mo.  161,  76  S.  W.  86  (sixteen— 
driving  across  track) ;  Heinzle  v.  Metro- 
politan Street  R.  Co.  (1904)  182  Mo.  528, 
81  S.  W.  848  (five);  Mullin  v.  St.  Louis 
Transit  Co.  (1906)  196  Mo.  572,  94  S.  W. 
288  (six);  Butler  v.  Metropolitan  Street  R. 
Co.  (1906)  117  Mo.  App.  354,  93  S.  W.  877 
.  (seven) ;  Brown  v.  St.  Louis  &  Suburban  R. 
Co.  U907)  127  Mo.  App.  499,  106  S.  W. 
83  (eight) ;  Zalotuchin  v.  Metropolitan 
Street  R.  Co.  (1907)  127  Mo.  App.  677,  106 
S.  W.  548  (sixteen — ^riding  in  wagon  driven 
by  adult  across  street  railway  tracks) ; 
Sheets  v.  Connolly  Street  R.  Co.  (1892)  54 
N.  J.  L.  518,  24  Atl.  483  (ten);  Consoli- 
dated Traction  Co.  v.  Scott  (1896)  58  N.  J. 
L.  682,  33  L.RA.  122,  65  Am.  St.  Rep.  620, 
34  Atl.  1094  (seven — age,  judgment,  and 
experience) ;  Fitzhenry  v.  Consolidated 
Traction  Co.  (1900)  64  W.  J.  L.  674,  46  Atl. 
698,  8  Am.  Neg.  Rep.  288  (nine);  Smith  v. 
North  Jersey  &  Street  R.  Co.  (1906)  73  N.  J. 
L.  295,  67  Atl.  753  (eight) ;  Ritscher  v.  Or- 
ange &  P.  Valley  R.  Co.  (1910)  79  N.  J.  L. 
462,  75  Atl.  209  (six);  Costello  v.  Third 
Ave.  R.  Co.  (1900)  161  N.  Y.  317,  65  N.  E. 
897  (eight) ;  Nowakowski  v.  New  York  & 
N.  S.  Traction  Co.  (1917)  220  N.  Y.  51,  114 
N.  E.  1042  (eight);  Motel  v.  Sixth  Ave. 
R.  Co.  (1886)  2  How.  Pr.  N.  S.  (N.  Y.)  30 
(eight) ;  Mentz  v.  Second  Ave.  R.  Co.  (1869) 

3  Abb.  App.  Dec.  (N.  Y.)  274  (eight-year- 
old  stumbled  on  track  while  crossing  in 
front  of  an  approaching  car) ;  Silberstein  v. 
Houston,  W.  Street  &  P.  Ferry  R.  Co.  (1889) 

4  N.  Y.  Supp.  843,  reversed  on  other  grounds 
in  (1889)  117  N.  Y.  293,  22  N.  E.  951 
(eight) ;  Block  v.  Harlem  Bridge,  H.  &  F.  R. 
Co.  (1890)  55  Hun,  607,  28  N.  Y.  S.  R.  495, 
9  N.  Y.  Supp.  164  (seven) ;  Penny  v.  Roch- 
L.R.A.1917F. 


ester  R.  Co.  (1896)  7  App.  Div.  695,  40 
N.  Y.  Supp.  172,  affirmed  without  opinion 
in  (1897)  154  N.  Y.  770,  49  N.  E.  1101 
(seven — age  and  knowledge) ;  Ellick  v.  Met- 
ropolitan Street  R.  Co.  (1897)  15  App.  Div. 
556,  44  N.  Y.  Supp.  623,  2  Am.  Neg.  Rep. 
435  (nine) ;  Muller  v.  Brooklyn  Heights  K. 
Co.  (1897)  18  App.  Div.  177,  45  N.  Y.  Supp. 
954  (five);  Finkelstein  v.  Brooklyn  Heights 
R.  Co.  (1900)  51  App.  Div.  287,  64  N.  Y. 
Supp.  915  (seven) ;  Griffiths  v.  Metropolitan 
Street  R.  Co.  (1901)  63  App.  Div.  86,  71 
N.  Y.  Stipp.  406,  reversed  on  other  grounds 
in  (1902)  171  N.  Y.  106,  63  N.  E.  808  (sev- 
en) ;  Sullivan  v.  Union  R.  Co.  (1903)  81  App. 
Div.  596,  81  N.  Y.  Supp.  449,  affirmed  with- 
out opinion  in  (1903)  177  N.  Y.  525,  69  N. 
E.  1131  (where  soven-year-old  boy  while 
pursuing  other  boys  who  had  taken  his  cap 
ran  in  front  of  rapidly  approaching  street 
car);  Lafferty  v.  Third  Ave.  R.  Co.  (1903) 
85  App.  Div.  592,  83  W.  Y.  Supp.  405,  af- 
firmed without  opinion  in  (1903)  176  N.  Y. 
594,  68  N.  E.  1118  (six— «ge  and  intelli- 
gence) ;  Robinson  v.  Metropolitan  Street  H,. 
Co.  (1904)  91  App.  Div.  158,  86  N.  Y.  Supp. 
443,  affirmed  without  opinion  in  (1904)  179 
N.  Y.  593,  72  N.  E.  1150  (nine-year-old  boy 
on  wagon  driven  by  adult  across  street  car 
track  injured  by  collision  with  car);  Wab- 
nich  V.  Dry  Dock,  E.  B.  &  B.  R.  Co.  (1906) 
112  App.  Div.  4,  98  N.  Y.  Supp.  38  (five)  ; 
Kostenbaum  v.  New  York  City  R.  Co. 
(1907)  120  App.  Div.  160,  105  N.  Y.  Supp. 
65  (six — age  and  intelligence) ;  Grealish  v. 
Brooklyn,  Q.  C.  &  S.  R.  Co.  (1909)  130  App. 
Div.  238,  114  N.  Y.  Supp.  582,  affirmed 
without  opinion  in  (1910)  197  N.  Y.  640,  91 
N.  E.  1114  (eight);  Quinlan  v.  Richmond 
Light  &  R.  Co.  (1909)  133  App.  Div.  402, 
117  N.  Y.  Supp.  641  (nine) ;  Dowd  v.  Brook- 
lyn Heights  R.  Co.  (1894)  9  Misc.  279,  20 
N.  Y.  Supp.  745  (eight) ;  Young  v.  Atlantic 
Ave.  R.  Co.  (1894)  10  Misc.  541,  31  N.  Y. 
Supp.  441  (seven) ;  Goldstein  v.  Dry  Dock, 
E.  B.  &  B.  R.  Co.  (1901)  35  Misc.  200,  71 
N.  Y.  Supp.  477  (four)  Thurber  v.  Harlem 
Bridge,  M.  &  P.  R.  Co.  (1875)  60  IT.  Y.  326 
(nine);  Wright  v.  Cincinnati  Street  R.  Co. 
(1895)  2  Ohio  Dec.  308  (fourteen-year-old 
boy  riding  on  rear  of  wagon  injured  by  col- 
lision with  street  car  while  crossing  track) ; 
Columbus  R.  Co.  v.  Connor  (1906)  27  Ohio 
C.  C.  229  (apparently  over  fourteen;  Wal- 
lace V.  Citv  &  Suburban  R.  Co.  (1894)  26 
Or.  174,  26  L.R.A.  663,  37  Pac.  477  (six); 
Dubiver  v.  City  &  Suburban  R.  Co.  (1904) 
44  Or.  227,  74  Pac.  915,  75  Pac  693,  1 
Ann.  Cas.  889  (fifteen — driving  across  street 
car  track:  age  and  capacity);  Thornton  v. 
Portland  R.  Light  &  P.  Co.  (1912)  63  Or. 
478,  128  Pac.  850  (six — age,  judgment,  and 
discretion) ;  Phillips  v.  Duquesne  Traction 
Co.  (1897)  183  Pa.  255,  38  Atl.  611  (nine- 
crossing  track  on  tricycle) ;  Phillips  v.  Du- 
quesne Traction  Co.  (1897)  8  Pa.  Super. 
Ct.  210  (same) ;  Warner  v.  Railroad  Co. 
(1868)  6  Phila.  (Pa.)  537  (age  not  stated); 
Poland  V.  Union  R.  Co.  (1904)  26  R.  L  215, 
68  Atl.  663  (eight);  Citizens  R.  Co.  v.  Rob- 
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or  wagonsy'^  or  by  automobiles  in  the  street;'^  in  aetions  for  injuries  due  to 


ertson  (1910)  68  Tex.  Civ.  App.  566,  125 
S.  W.  343  (ten);  Thompson  v.  Salt  Lake 
Rapid  Transit  Co.  (1898)  16  Utah,  281,  40 
L.R.A.  172,  67  Am.  St.  Rep.  621,  62  Pac.  92 
(fourteen) ;  Mitchell  v.  Tacoma  R.  &  Motor 
Co.  (1896)  13  Wash.  560,  43  Pac.  528  (age 
not  stated) ;  Roberts  y.  Spokane  Street  R. 
Co.  (1900)  23  Wash.  325,  64  L.R.A.  183,  63 
Pac.  606  (ten — riding  bicycle  across  track); 
Tecker  v.  Seattle,  R.  &  S.  R.  Co.  (1010)  60 
Wash.  570,  111  Pac.  791,  Ann.  Cas.  1012B, 
842  (six);  Ryan  v.  La  Crosse  City  R.  Co. 
(1900)  108  Wis.  122,  83  JST.  W.  770  (eight) ; 
Van  Salvellergh  v.  (3reen  Bay  Traction  Co. 
(1907)  132  Wis.  166,  111  N.  W.  1120  (near- 
ly six — age,  experience,  and  discretion). 

*T^As  to  the  practical  results  reached  in 
the  application  of  the  rule  in  this  class  of 
cases,  see  \^I.  e,  and  notes  therein  referred 
to. 

Pierce  v.  Conners  (1894)  20  Colo.  178,  46 
Am.  St.  Rep.  279,  37  Pac.  721  (seven-year- 
old  girl  killed  by  runaway  team  in  street) ; 
Weick  V.  Lander  (1874)  76  111.  93  (twelve- 
struck  by  pole  of  ifollowing  wagon  while  rid- 
ing on  rear  end  of  wagon) ;  Illinois  Iron  <Sb 
Metal    Co.   v.   Weber    (1902)    196   111.   526, 

63  N.  E.  1008  (eleven — same) ;  Star  Brewery 
Co.  V.  Hauck  (1906)  222  lU.  348,  113  Am. 
St.  Rep.  420,  78  N.  E.  827  (ten— playing  in 
street) ;  McGuire  v.  Richard  Guthmann 
Transfer  Co.  (1908)  234  lU  125,  84  N.  E. 
723  (seven — age,  intelligence,  capacity,  dis- 
cretion, and  experience);  Fonner  v.  Stama- 
takos  (1910)  163  lU.  App.  147  (ten) ;  Sut- 
ton V.  Arrow  Transfer  Co.  (1914)  186  IlL 
App.  188  (nine — age,  intelligence,  experience, 
and  capacity);  Seifert  v.  Schaible  (1909) 
81  Kan,  323,  105  Pac  529  (twelve) ;  Ewing 
V.  Callahan  (1907)  32  Ky.  L.  Rep.  46,  105 
S.  W.  387  (thirteen — age,  experience,  intel- 
ligence, and  discretion);  Lynch  v.  Smith 
(1870)  104  Mass.  52,  6  Am.  Rep.  188  (under 
five — age  and  capacity);  Mattey  v.  Whit- 
tier  Mach.  O.  (1885)  140  Mass.  337,  4  N. 
E.  675  (six);  O'Shaughnessy  v.  Suffolk 
Brewing  Co.  (1888)  145  Mass.  569,  14  N.  E. 
779  (eight-year-old  girl  struck  by  wagon 
while  sitting  on  cun)) ;  Dealey  v.  MuUer 
(1889)  149  Mass.  432,  21  N.  E.  763  (seven) ; 
Brown  v.  Sherer  (1891)  165  Mass.  83,  29 
X.  E.  50  (six);  Johnson  v.  Kelleher  (1891) 
155  Mass.  126,  29  N.  E.  200  (ten— crossing 
bridge  driveway);  Russo  v.  Charles  S. 
Brown  Co.  (1908)  198  Mass.  473,  84  N.  E. 
840  (nine — rule  implied);  Dowd  v.  Tighe 
(1911)  209  Mass.  464,  95  N.  E.  863  (three 
years  and  eight  months — playing  in  street) ; 
Daniels  v.  Clegg  (1873)  28  Mich.  32  (where 
an  instruction  was  approved,  in  an  action 
for  injury  to  a  horse  and  buggy  driven 
by  a  girl  twenty  years  old,  by  collision  with 
another  wagon  on  a  highway,  which  directed 
the  jury  to  consider  the  age  and  sex  of  the 
driver  in  determining  whether  she  exercised 
ordinary  care);  Jennings  v.  Schwab  (1895) 

64  Mo.  App.  13  (nine) ;  Keubler  v.  New  York 
(1891)  39  N.  Y.  S.  R.  620,  15  N.  Y.  Supp. 
187  (nine-year-old  boy  sitting  on  edge  of 
sidewalk  run  over  by  cart  driven  along 
L,R.A.1917P. 


street);  Goff  v.  Akers  (1893)  1  Misc.  468, 
21  N.  Y.  Supp.  454,  affirmed  without  opinion 
in  (1893)  139  X.  Y.  653,  35  N.  E.  207  (thir- 
teen-year-old boy  was  injured  while  pass- 
ing along  sidewalk  by  truck  being  sudden- 
ly backed  without  warning  across  the 
walk) ;  Elze  v.  Bauraann  (1893)  2  Misc.  72, 
21  N.  Y.  Supp.  782  (six) ;  Birnbaum  v.  Lord 
(1894)  7  Misc.  493,  28  N.  Y.  Supp,  17 
(twelve);  Keller  v.  Haaker  (1896)  2  App. 
Div.  245,  37  N.  Y.  Supp.  792  (five) ;  Kenne- 
dy V.  Hills  Bros.  Co.  (1900)  64  App.  Div. 
29,  66  IT.  Y.  Supp.  280,  8  Am.  Neg.  Rep. 
520  (three);  Gerber  v.  Boorstein  (1906) 
113  App.  Div.  808,  99  N.  Y.  Supp.  1091 
(nine);  Ardolino  v.  Reinhardt  (1909)  130 
App.  Div.  119,  114  W.  Y.  Supp.  508  (four 
and  one  half) ;  Herron  v.  High  Ground 
Dairy  Co.  (1912)  153  App.  Div.  338,  138 
N.  Y,  Supp.  3  (eight-year-old  boy  reaching 
under  wheel  of  wagon  standing  in  street, 
for  purpose  of  picking  up  object  under  it, 
injured  by  starting  of  wagon) ;  Moebus  v. 
Herrmann  (1888)  108  N.  Y.  353,  2  Am.  St. 
Rep.  440,  15  N.  E.  416  (seven) ;  Roth  Pack- 
ing Co.  V.  Wainer  (1912)  33  Ohio  C.  G.  636 
(twelve-year-old  boy  riding  bicycle  in  street 
was  run  over  by  team) ;  Smith  v.  O'Connor 
(1864)  48  Pa.  218,  86  Am.  Dec.  582  (seven) ; 
Robinson  v.  Cone  (1850)  22  Vt  213,  64  Am. 
Dec.  67  (four — age  and  capacity);  Lynch  v. 
Nurdin  (1841)  4  Perry  &  D.  672,  1  Q.  B.  29, 
1]3  Eng.  Reprint,  1041,  10  L.  J.  Q.  B.  N.  S. 
73,  5  Jur.  797  (boy  six  years  old  playing  on 
cart  left  standing  unattended  in  street.) 

MAs  to  the  practical  results  reached  in 
the  application  of  the  rule  in  this  class  of 
cases,  eee  note  to  Albert  v.  Munch,  L.R.A. 
^,  — ,  on  the  question  of  the  reciprocal 
duty  of  driver  of  automobile  and  children 
in  street. 

Lynch  v.  Shearer  (1910)  83  Conn.  73,  75 
Atl.  88  (eleven — age,  judgment,  and  experi- 
ence) ;  Cecchi  v.  Lindsay  (1910)  1  Boyce 
(Pel.)  186,  75  Atl.  376  (six);  Travers  v. 
Hartmann  (1914)  5  Boyce  (Del)  302,  92 
Atl.  855  (fifteen) ;  Shaw  v.  Corrington 
(1912)  171  lU.  App.  232  (ten— instruction 
omitting  element  of  experience  erroneous) ; 
Burke  v.  Waterman  (1914)  187  111.  App.  440 
(minor,  age  not  stated — age,  intelligence, 
capacity,  discretion,  and  experience) ;  Ras- 
mussen  v.  Whipple  (1912)  211  Mass.  646,  98 
K.  E.  592  (twelve);  Tripp  v.  Taft  (1914) 
219  Mass.  81,  106  N.  E.  578  (seven) ;  Win- 
ckow;Bki  V.  Dodge  (1914)  183  Mich.  308,  149 
N,  W.  1001  (eight — age,  capacity,  and  un- 
derstanding) ;  Jacobs  v.  H.  J.  Kobhles 
Sporting  Goods  Co.  ante,  7  (fourteen); 
Thies  V.  Thomas  (1902)  77  N.  Y.  Supp.  276 
(six) ;  Buscher  v.  New  York  Transp.  CJo. 
(1906)  114  App.  Div.  86,  99  N.  Y.  Supp. 
673  (eight);  Gross  v.  Foster  (1909)  134 
App.  Div.  243.  118  N.  Y.  Supp.  889  (nine- 
age  and  intelligence) ;  Marius  v.  Motor  De- 
livery Co.  (19il)  146  App.  Div.  608,  131 
N.  Y.  Supp.  357  (eight-year-old  child  killed 
by  motor  truck  while  playing  in  street) ; 
Ackerman  v.  Stacey  (1913)  167  App.  Div. 
835,  143  N.  Y.  Supp.  227    (ten);   EdeUnan 


22 


ANNOTATION— OONTRIBUTORY  NBGLIGEa^CE  OF  CHILDREN. 


defective  sidewalks.*®  streets,  or  high- 
ways,*** or  bridges,'^  or  to  obstructions 
or   other  objects   in  a  street   or  high- 


way; ••  in  actions  for  injuries  or  deatrh 
by  falling  into  ponds,  reservoirs,  etc. ; « 
in  actions  for  injuries  by  dogs,**  or  other 


V.  Connell  (1917)  —  Pa.  — ,  101  Atl.  653 
(eleven — coasting  in  street) ;  Deputy  v. 
Kimmell  (1914)  73  W.  Va.  595,  61  L.R.A. 
(N.S.)  989,  80  S.  E.  919,  Ann.  Cas.  191 6E, 
656,  8  N.  C.  C.  A.  369  (ten) ;  Quinn  v.  Ross 
Motor  Car  Co.  (1914)  157  Wis.  543,  147  N. 
W.  1000  (thirteen). 

20  As  to  the  practical  results  reached  in 
the  application  of  the  rule  in  this  class  of 
cases,  see  VII.  d,  infra,  and  notes  therein 
referred  to. 

Herrington  v.  Macon  (1906)  125  6a.  58, 
54  S.  E.  71  (four  and  one  half) ;  Chicago  v. 
Keefe  (1885)  114  111.  222,  55  Am.  Rep.  860, 
2  N.  E.  267  (ten — ^rolling  hoop  on  defective 
sidewalk) ;  Strudgeon  v.  Sand  Beach  (1895) 
107  Mich.  496,  65  N.  W.  616  (ten— age  and 
discretion) ;  Beaudin  v.  Bay  City  (1904) 
136  Mich.  333,  99  N.  W.  285,  4  Ann.  Cas. 
248,  16  Am.  Neg.  Rep.  108  (age  not  stated— 
running  on  defective  sidewalk);  Stem  v, 
Bensieck  (1901)  161  Mo.  146,  61  S.  W.  594, 
9  Am.  Neg.  Rep.  520  (minor,  age  not  stat- 
ed) ;  Caskey  v.  La  Belle  (1903)  101  Mo.  App. 
590,  74  S.  W.  113  (eight) ;  Crawford  v.  Wil- 
son &  B.  Mfg.  Co.  (1894)  8  Misc.  48,  28 
N.  Y.  Supp.  519  (eight) ;  Brown  v.  Syra- 
cuse (1894)  77  Hun,  411",  28  N.  Y.  Supp. 
792  (eight — ^age  and  intelligence) ;  Wertz 
V.  Gu-ardville  (1906)  30  Pa.  Super.  Ct.  260 
(fourteen);  Roanoke  v.  Shull  (1899)  97  Va. 
419,  75  Am.  St.  Rep.  791,  34  S.  E.  34 
(eleven — maturity  and  capacity) ;  Lorence 
V.  Ellensburgh  (1895)  13  Wash.  341,  52  Am. 
St.  Rep.  42,  43  Pac.  20  (  eight— intelligence, 
capacity,  and  judgment) ;  Reed  v.  Madison 
(1892)  83  Wis.  171,  17  L.R.A.  733,  53  N.  W. 
647  (seven);  Collins  v.  Ganesville  (1900) 
107  Wis.  438,  83  N.  W.  695,  see  later  ap- 
peals in  (1901)  111  Wis.  348,  87  N.  W.  241, 
1087,  10  Am.  Neg.  Rep.  520,  and  (1903) 
117  Wis,  415,  94  N.  W.  309  (thirteen). 

WAs  to  the  practical  results  reached  in 
the  application  of  the  rule  in  this  class  of 
cases,  see  VII.  d,  infra,  and  notes  therein 
referred  to. 

Louisville  v.  Lee  (1914)  157  Ky.  285,  162 
S.  W.  1141  (sixteen) ;  Lorenz  v.  New  Or- 
leans (1905)  114  La.  802,  38  So.  560  (nine) ; 
Dowd  V.  Chicopee  (1874)  116  Mass.  96  (fif- 
teen— age  and  capacity) ;  Snow  v.  Province- 
town  (1876)  120  Mass.  580  (nineteen-year- 
old  girl  injured  in  passing  along  highway 
by  falling  from  unprotected  embankment) ; 
Donoho  V.  Vulcan  Iron  Works  (1882)  75 
Mo.  401,  affirming  (1879)  7  Mo.  App.  447 
(eleven-year-old  boy  was  killed  while  in 
street  by  fall  of  embankment — age  and 
discretion;  Rvder  v.  New  York  (1884)  18 
Jones  &  S.  (N.  Y.)  220  (four-year-old  child 
fell  into  excavation  while  playing  in  street) ; 
Oakland  R.  Co.  v.  Fielding  (1864)  48  Pa. 
320  (sixteen — injury  through  defect  in 
street  while  drawing  engine  to  fire;  age  and 
capacity) ;  Secard  v.  Rhinelander  Lighting 
Co.  (1911)  147  Wis.  614,  133  N.  W.  45 
(nine — falling  into  unguarded  excavation  in 
street). 
L.R.A.1917F. 


81  See  also  VII.  d,  infra,  and  notes  there- 
in referred  to,  as  to  practical  results  reached 
by  application  of  the  rule  in  this  class  of 
cases. 

Bronson  v.  Southbury  (1870)  37  Conn. 
199  (twelve — driving  over  submerged  bridge 
which  was  without  railing) ;  Buechner  v. 
New  Orleans  (1904)  112  La.  603,  66  L.R.A, 
334,  103  Am.  St.  Rep.  465,  36  So.  603  (eight 
— falling  through  hole  in  bridge);  Gigoux 
V.  Yamhill  County  (1914)  73  Or.  212,  144 
Pac.  437  (ten — same;  age,  knowledge,  and 
mental  capacity). 

*8A8  to  the  practical  results  reached  in 
the  application  of  the  rule  in  this  class  of 
cases,  see  VII.  d,  infra,  and  note  therein 
referred  to. 

Kerr  v.  Forgue  (1870)  54  m.  482,  5  Am. 
Rep.  146  (where  twelve-year-old  boy  placed 
his  hand  on  a  counter  standing  on  sidewalk 
and  was  injured  by  its  fall — age,  capacity, 
and  discretion) ;  Anderson  v.  Pierce  (1903) 
68  Kan.  57,  74  Pac.  638,  15  Am.  Neg.  Rep. 
303  (where  fourteen-year-old  boy  thrust  his 
hand  behind  heavy  vault  door  standing  in 
insecure  position  on  street  and  was  injured 
by  its  fall) ;  Louisville  R.  Co.  v.  Esselman 
(1906)  29  Ky.  L.  Rep.  333,  93  8.  W.  50 
(eleven — ^building  material  negligently 
stacked  in  street;  age,  experience,  and  in- 
telligence; Cincinnati,  N.  &  C.  R.  Co.  v. 
Cooke  (1909)  —  Ky.  — ,  121  S.  W.  467 
(where  eight -year- old  girl  was  injured  while 
attempting  to  cross  street,  by  falling  over 
obstructions) ;  Westerfield  v.  Levis  Bros. 
(1891)  43  La.  Ann.  63,  9  So.  52  (five-year- 
old  child  meddling  with  iron  roller  in  street 
— maturity  and  capacitv) ;  O'Leary  v.  Michi- 
gan State  Teleph.  Co.  (1908)  146  Mich.  243, 
109  N.  W.  434  (seven — hand  injured  in 
pulley  used  in  stringing  telephone  cable  in 
street);  Burns  v.  F.  Knight  &  Son  (1913) 
213  Mass.  510,  100  N.  E.  618  (seven-year- 
old  boy  on  sidewalk  injured  by  foot  being 
caught  in  roller  on  which  iron  girder  was 
being  moved);  Rachmel  v.  Clark  (1900)  205 
Pa.  314,  62  L.R.A.  959,  54  Atl.  1027,  14  Am. 
Neg.  Rep.  208  (seven — fall  of  stone  slab 
standing  on  sidewalk  in  front  of  defendant's 

Eremdses;  age  and  discretion);  Mulligan  v, 
[omestead  (1914)  243  Pa.  361,  90  Atl.  71 
(eleven — injury  by  contact  with  loose  ends 
of  barbed  wire  on  sidewalk) ;  Burckell  v. 
Memphis  Street  R.  Co.  (1911)  2  Tenn.  C. 
C.  A.  576  (seven-year-old  boy  struck  by 
cable  suddenly  elevated  as  it  was  being 
tightened  in  street) ;  Freeman  v.  Carter 
(1904)  — •  Tex.  Civ.  App.  — ,  81  S.  W.  81 
(ten — fall  of  partially  burned  wall  in 
street). 

•*A8  to  the  practical  results  reached  in 
the  application  of  the  rule  in  this  class  of 
cases,  see  VII.  1,  infra. 

Brinkley  Car  Works  &  Mfg.  Co.  v.  Cooper 
(1895)  60  Ark.  545,  46  Am.  St.  Rep.  216, 
31  S.  W.  154  (six-year-old  child  scalded  by 
stepping  into  pool  of  hot  water  on  defend- 
ant's premises);  Pekin  v.  McMahon  (1895) 
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animals;^  or  by  &:«8;^  in  actions  for  injuries  sustained  on  turntables;^  ele- 


154  lU.  141,  27  L,R.A.  206,  45  Am.  St,  Rep. 
114,  39  N.  E.  434,  affirming  (1894)  63  III. 
App.  189  (where  eight-year-old  boy  playing 
near  pond  stepped  on  log  in  the  water, 
which  turned — age,  capacity,  and  intelli- 
gence) ;  Soens  v.  Chicago,  W.  &  V.  Coal  Co. 
(1911)  160  IlL  App.  467  (eleven— playing 
with  raft  on  pond;  a^,  capacity,  intelUi- 
gence,  and  experience);  Elwood  v.  Addison 
(1900)  26  Ind.  App.  28,  60  N.  £.  47  (where 
seven-year-old  boy  was  drowned  in  pool  of 
water  negligently  permitted  to  accumulate 
by  side  of  street) ;  Price  v.  Atchison  Water 
Co.  (1897)  58  Kan.  551,  62  Am.  St.  Rep. 
625,  50  Pac.  450,  3  Am.  Neg.  Rep.  392 
(eleven-year-old  boy  drowned  in  reservoir  to 
which  he  had  gone  to  fish  and  play) ;  Curtis 
V.  Grand  Trunk  R.  Co.  (1914)  178  Mich.  382, 
144  N.  W.  824  (where  thirteen -year-old  boy 
while  scuffling  in  street  fell  into  pool  of 
hot  water  in  street);  Omaha  v.  Richards 
(1896)  40  Neb.  244,  68  N.  VV.  528  (ten-year- 
old  boy  drowned  while  playing  with  raft  in 
e>nd  adjacent  to  street) ;  Cook  v.  Houston 
irect  Nav.  Co.  (1890)  76  Tex.  353,  18  Am. 
St.  Rep.  52,  13  S.  W.  476  (where  thirteen- 
year-old  girl  on  invitation  of  employees 
went  upon  tugboat,  fell  from  it,  and  was 
drowned — age  and  discretion) ;  Bottum  ▼. 
Hawks  (1911)  84  Vt.  370,  35  L.R.A.(N.S.) 
440,  79  Atl.  8.18,  Ann.  Cas.  1913A,  1025,  3 
N.  C.  C.  A.  186  (fiye-y ear-old  boy  playing 
near  open  bulkhead  maintained  by  mill 
owner  drowned  by  falling  into  it — age,  in- 
telligence, and  want  of  experience  are  to 
be  considered) ;  Coney  Island  Co.  v.  Dennan 
(1907)  79  C.  C.  A.  375, 149  Fed.  687  (twelve- 
year-old  boy  drowned  while  attempting  to 
alight  from  boat  on  which  he  was  a  pas- 
senger) . 

MAs  to  the  practical  results  reached  in 
the  application  of  the  rule  in  this  class  of 
cases,  see  VIT.  b,  1,  infra. 

Linck  V.  Scheffel  (1889)  32  HL  App.  17, 
1  Am.  Neg.  Cas.  87  (seven);  Wolff  v.  La- 
mann  (1900)  108  Ky.  345,  58  S.  W.  408 
(eleven);  Garland  v.  Hewes  (1906)  101  Me. 
649,  64  Atl.  914  (eight) ;  Milliken  v.  Fender- 
Bon  (1913)  110  Me.  306,  86  Atl.  174  (four- 
teen) ;  Munn  v.  Reed  (1862)  4  Allen  (Mass.) 
431,  citing  Wright  v.  Maiden  &  M.  R.  Co. 
(1862)  4  Allen  (Mass.)  283  (four— age  and 
capacity);  Plumley  v.  Birge  (1878)  124 
Haas.  57,  26  Am.  Rep.  645,  1  Am.  Neg.  Cas. 
136  (thirteen -year-old  boy  bitten  by  dog 
which  he  struck  with  stick — age  and  ca- 
pacity);  MeibuB  V.  Dodge  (1875)  38  Wis. 
300,  20  Am.  Rep.  6  (seven-year-old  boy 
bitten  by  dog  while  attempting  to  pull 
stick  from  sleigh  which  dog  was  guarding) ; 
Bemier  v.  G^n^reux  (1902)  Ra4>.  Jud.  Que- 
bec 12  B.  R.  24  (thirteen). 

'^As  to  the  practical  results  reached  in 
the  application  of  the  rule  in  this  class  of 
cases,  see  VII.  b,  2,  infra. 

Kierkowsky  v.  Connell  (1916)  253  Pa. 
666,  98  Atl.  766  (twelve-year-old  boy  kicked 
by  mule);  Marsland  v.  Murray  (1888)  148 
JCass.  91,  12  Am.  St.  Rep.  520,  18  N.  £. 
I..RJL.1917F. 


680   (four -year -old  child    kicked    by    horse 
straying  in  highway). 

86  As  to  the  practical  results  reached  in 
the  application  of  the  rule  in  this  class  of 
cases,  see  VII.  k,  infra. 

Arkansas  Valley  Trust  Co.  v.  Mcllroy 
(1911)  97  Ark.  160,  31  L.R.A.(N.S.)  1020, 
133  S.  W.  816  (twelve-year-old  girl  burned 
while  guarding  fire — age,  intelligence,  ca- 
pacity) ;  Standard  Oil  Co.  v.  Marlow  (1912) 
150  Ky.  647,  150  S.  W.  832  (ten— playing 
with  fire);  Union  P.  R.  Co.  v.  McDonald 
(1893)  152  U.  S.  262,  38  L.  ed.  434,  14 
Sup.  Ct.  Rep,  619  (where  twelve-year-old 
boy  on  becoming  frightened  at  threats  of 
other  boys  ran  along  a  path  skirting  a 
burning  slack  pit  and  fell  into  it). 

^f  Aq  to  the  practical  results  reached  in 
the  application  of  the  rule  in  this  class  of 
cases,  see  VII.  m,  infra. 

Sioux  City  &  P.  R.  Co.  v.  Stout  (1873) 
17  Wall.  (If.  S.)  657,  21  L.  ed.  745  (six); 
Barrett  v.  Southern  P.  R.  Co.  (1891)  91  Gal. 
296,  25  Am.  St.  Rep.  186,  27  Pac.  666 
(eight) ;  Edgington  v.  Burlington,  C.  R.  & 
N.  R.  Co.  (1902)  116  Iowa,  444,  57  L.R.A. 
561,  90  N.  W.  95  (seven — age,  experience, 
and  intelligence);  Kansas  C.  R.  Co.  v.  Fitz- 
Simmons  (1879)  22  Kan.  691,  31  Am.  Rep. 
203  (twelve) ;  Keffe  v.  Milwaukee  &  St.  P. 
R.  Co.  (1875)  21  Minn.  207, 18  Am.  Rep.  393 
(seven) ;  Twist  v.  Winona  &  St.  P.  R.  Co. 
(1888)  39  Minn.  164,  12  Am.  St.  Rep.  626, 
39  N.  W.  402  (ten — age  and  capacity) ; 
Edwards  v.  Metropolitan  Street  R.  Co. 
(1905)  112  Mo.  App.  656,  87  S.  W.  587 
(twelve — age  and  capacity);  Bridger  v. 
Ashville  &  S.  R.  (>).  (1887)  27  S.  0.  456,  13 
Am.  St.  Rep.  663,  3  S.  E.  860  (ten— capacity 
and  intelligence);  Evansich  v.  Qulf,  C.  &  S. 
F.  R.  Co.  (1882)  57  Tex.  126,  44  Am.  Rep. 
586  (seven);  Houston  &  T.  C.  R.  Co.  v. 
Simpson  (1883)  60  Tez.  103  (ten) ;  Gulf,  C. 
&  St.  F.  R.  Co.  V.  McWhirter  (1890)  77 
Tex.  356,  19  Am.  St.  Rep.  755,  14  S.  W.  26 
(five — ^recognizing  rule) ;  Stephen vi lie,  N. 
&  S.  T.  R.  Co.  V.  VoBs  (1913)  —  Tex.  Civ. 
App.  — ,  159  S.  W.  64  (thirteen);  Coley  v. 
Canadian  P.  R.  Co.  (1906)  Rap.  Jud.  Quebec 
29  C.  S.  282  (under  ten). 

^As  to  the  practical  results  reached  in 
the  application  of  the  rule  in  this  class  of 
cases,  see  note  to  Derringer  v.  Tatley,  post, 
187. 

Shellaberger  v.  Fisher  (1906)  6  L.R.A. 
(N.S.)  250,  75  C.  C.  A.  9,  143  Fed.  937  (be- 
between  five  and  six) ;  Otis  Elevator  Co.  v. 
Mann  (1911)  112  C.  C.  A.  306,  191  Fed.  716 
(sixteen — servant);  Citizens*  Bank  v.  Fair- 
weather  (1917)  —  Axle.  -.,  191  S.  W.  911 
(fourteen) ;  Jenson  v.  Will  &  F.  Co.  (1907) 
150  Gal.  398,  89  Pac.  113  (twelve—servant) ; 
Kentucky  Hotel  Co.  v.  Camp  (1895)  97  Ky. 
424,  30  S.  W.  1010  (under  seven— age,  ex- 
perience, and  discretion);  Davis  v.  Ohio 
Valley  Bkg.  &  T.  Co.  (1908)  127  Ky.  800, 
16  L.R.A.(N.S.)  402,  106  S.  W.  843  (twelve 
— riding  on  top  of  elevator) ;  Craig  v.  Bene- 
dictine  Sisters   Hospital  Asso.     (1903)     88 
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vators,'*  or  drawbridges ;  ^  in  actions  for 
injuries  by  explosions  or  firearms;  ^  or 
by  contact  with  wires  charged  with  elec- 


tricity; ^  and  in  various  actions,  in  some 
of  which  the  circumstances  are  not 
stated.** 


Minn.  635,  93  N.  W.  669  (ten— attempting 
to  leave  moving  elevator) ;  Obermeyer  v.  F. 
H.  Logeman  Chair  Mfg.  Co.  (1006)  120  Mo. 
App.  69,  96  S.  W.  673  (fifteen— servant) ; 
Winkle  v.  George  B.  Peck  Dry  Goods  Co. 
(1908)  132  Mo.  App.  656,  112  S.  W.  1026 
(thirteen — servant) ;  Shortridge  v.  Scarritt 
Estate  Co.  (1910)  145  Mo.  App.  295,  130 
S.  W.  126  (eleven — age  and  capacity) ; 
Timmerraan  v.  Frankel  (1913)  172  Mo.  App. 
174,  167  S.  W.  1051  (sixteen— servant); 
Marshall  v.  United  R.  Co.  (1916)  —  Mo. 
App.  — ,  184  S.  W.  169  (fifteen -year-old 
boy  in  defendant's  employ  injured  by  fall- 
ing down  elevator  shaft — age  and  capacity) ; 
Krey  v.  Schlussner  (1891)  42  N.  Y.  S.  R. 
917,  16  N.  Y.  Supp.  696  (fifteen);  Guichard 
V.  New  (1896)  84  Hun,  65,  31  N.  Y.  Supp. 
1080,  later  appeal  in  (1896)  9  App.  Div.  485, 
41  N.  Y.  Supp.  456  (where  eight-year-old 
boy  projected  head  into  elevator  shaft  and 
was  struck  by  descending  car) ;  Hoehmanu 
v.  Moss  Engraving  Co.  (1893)  4  Misc.  160, 
23  N.  Y.  Supp.  787  (fourteen — servant) ; 
Derringer  v.  Tatley  (N.  D.)  post,  187  (four- 
teen— servant) ;  Strawbridge  v.  Bradford 
(1889)  128  Pa.  200,  15  Am.  St.  Rep.  670, 
18  Atl.  346  (thirteen— servant). 

99  As  to  the  practical  results  reached  in 
the  application  of  the  rule  in  this  class  of 
cases,  see  VII.  f,  infra. 

Cusimano  v.  New  Orleans  (1909)  123  La. 
665,  49  So.  195  (ten — ^jumping  on  swing 
bridge  after  it  began  to  turn) ;  Brown  v. 
European  &  N.  A.  R.  Co.  (1870)  68  Me.  384 
(nine — attempting  to  jump  on  drawbridge 
as  it  was  being  closed). 

40  As  to  the  practical  results  reached  in 
the  application  of  this  doctrine  in  this  class 
of  cases,  see  notes  to  Akin  v.  Bradley  En- 
gineering &  Mach.  Co.  14  L.R.A.(N.S.)  586; 
Finkbeiner  v.  Solomon,  24  L.R.A.(N.S.) 
1257;  Juntti  v.  Oliver  Iron  Min.  Co.  42 
L.R.A.(N.S.)  840;  and  Folsom-Morris  Coal 
Min.  Co.  V.  DeVork,  L.R.A.1917A,  1295. 

Binford  v.  Johnston  (1882)  82  Ind.  426,  42 
Am.  Rep.  508  (ten -year-old  boy  killed  by 
pistol — cartridge  purchased  by  him  from  de- 
fendant);  McEldon  V.  Drew  (1908)  138 
Iowa,  390,  128  Am.  St.  Rep.  203,  116  N.  W. 
147  (twelve — playing  with  gunpowder — age, 
experience,  capacity,  and  understanding) ; 
Powers  v.  Harlow  (1884)  63  Mich.  507,  51 
Am.  Rep.  154,  19  N.  W.  257,  later  appeal 
(1885)  67  Mich.  107,  23  N.  W.  606  (eight 
— exploding  dynamite  cartridge  with 
stone) ;  Matt  son  v.  Minnesota  &  N.  W.  R. 
Co.  (1905)  95  Minn.  477,  70  L.R.A.  603,  101 
Anu  St.  Rep.  483,  104  N.  W.  443,  6  Ann.  Cas. 
498,  18  Am.  Neg.  Rep.  611  (under  nine — 
exploding  dvnamite) ;  Travell  v.  Banner- 
man  (1903)  174  N.  Y.  47,  66  N.  E.  583  (age 
not  stated — boy  injured  by  explosive  with 
which  companions  were  playing) ;  Akin  v. 
Bradley  Engineering  &  Mach.  Co.  (1909)  51 
Wash.  658.  09  Pac.  1038,  see  also  earlier  ap- 
peal in  (1907)  48  Wash.  97,  14  L.R.A.(N.S.) 
686,  92  Pac  903  (eleven-year-old  boy 
L.R.A.1917F. 


injured  by  exploding  dynamite  cap  with 
electric  battery) ;  Olson  v.  Gill  Home  Invest. 
Co.  (1910)  68  Wash.  161,  27  L.R.A.(N.S.> 
884,  108  Pac.  140  (where  thirteen-year-old 
boy  attempted  to  pry  cap  off  dynamite 
stick) ;  Davis  v.  Wenatchee  (1916)  86  Wash. 
13,  149  Pac.  337  (eleven — exploding  dyna- 
mite cap);  Moran  v.  Burroughs  (1912)  10 
D.  L.  R.  181,  4  Ont.  Week.  N.  639,  27  Ont. 
L.  Rep.  639  (twelve-year-old  boy  injured  by 
gtm  while  encaged  with  other  boys  in  shoot- 
ing at  a  mark). 

41  As  to  the  practical  results  reached  in 
the  applieation  of  the  rule  in  this  class  of 
cases,  see  VII.  g,  infra. 

Pierce  v.  United  Gas  &  E.  Co.  (1911)  161 
Cal.  176,  118  Pac.  700  (thirteen);  Madison 
V.  Thomas  (1908)  130  Ga.  163,  60  S.  E.  461 
(seven);   Quincv  Gas  A  E.  Co.  v.  Bauman 

(1902)  104  ni.  App.  600,  afiirmed  in  (1903) 
203  III.  205,  67  N.  E.  807  (eleven— age,  ca- 
pacity, intelligence,  and  experience) ;  Lex- 
ington R.  Co.  V.  Fain  (1903)  24  Ky.  L.  Rep. 
1443,  71  S.  W.  628  (fourteen— quoting 
rule) ;  Macon  v.  Paducab  Street  R.  Co. 
(1901)  110  Ky.  680,  62  S.  W.  496  (twelve) ; 
Owensboro  v.  York  (1904)  117  Ky.  294,  77 
S.  W.  1130  (twelve);  Charette  v.  TAnse 
(1908)  154  Mich.  304,  117  N.  W.  737  (four- 
teen — age,  knowledge,  experience) ;  Potera 
V.  Brookhaven  (1909)  96  Miss.  774,  49  So. 
617  (ten  or  twelve — age,  experience,  knowl- 
edge, intelligence) ;  Brubaker  v.  Kansas  City 
Electric  Light  Co.  (1908)  130  Mo.  App.  439, 
110  S.  W.  12  (nine) ;  Citizens'  Electric  R. 
Light  A  P.  Co.  V.  Bell  (1903)  26  Ohio  C.  C. 
691,  afiirmed  without  opinion  in  (1904)  70 
Ohio  St.  482,  72  N.  E.  1155  (seven) ;  Daltry 
V.  Media  Electric  Light,  Heat  &  P.  Co. 
(1904)  208  Pa.  403,  67  Atl.  833  (ten); 
Dowlen  v.  Texas  Power  So  Light  Co.  (1916) 
—  Tex.  Civ.  App.  — ,  174  S.  W.  674  (thir- 
teen— age,  intelligence,  and  experience) ; 
Lynchburg  Teleph.  Co.  v.  Booker  (1905) 
103  Va.  594,  60  S.  E.  148  (eight) ;  Bice  v. 
Wheeling  Electrical  Co.  (1907)  62  W.  Va. 
685,  59  S.  E.  626  (sixteen). 

48  Crane  Elevator  Co.  v.  Lippert  (1894) 
11  C.  C.  A.  621,  24  U.  S.  App,  176,  63  Fed. 
942  (fifteen-year-old  boy  falling  over  ob- 
structions in  unlighted  hallway) ;  Rosen- 
berg V.  Durfee  (1891)  87  CaL  545,  26  Pac. 
793  (eight — ^riding  on  pole  or  sweep  drawn 
by  horse,  used  to  propel  machinery  for 
pumping   water) ;    Quill  v.  Southern  P.  Co. 

(1903)  140  Cal.  268,  73  Pac.  991  (thirteen— 
age  and  capacity);  Richardson  v.  El  Paao 
Consol.  Gold  Min.  Co.  1911)  61  Colo.  440, 
118  Pac.  982  (nine-year-old  boy  stepped  or 
jumped  on  loose  cover  of  abandoned  mine 
shaft);  Wilmot  v.  McPadden  (1905)  78 
Conn.  276,  01  Atl.  1060  (where  seven-year- 
old  boy  playing  in  building  which  was  being 
torn  down  injured  by  fall  of  chimney) ; 
Western  &  A.  R.  Co.  v.  Rogers  (1898)  104 
6a.  224,  30  S.  £.  804,  4  Am.  Neg.  Rep.  606 
(age  not  stated);  Cole  v.  Searfoss  (1912) 
49  Ind.  App.  334,  97  N.  E.  345   (fifteen— 
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Illustrative  cases  also  are  cited  in  the 
footnote,  in  which  the  rule  has  been  ex- 
pressly recognized  and  adopted  in  ac- 


tions for  injuries  or  death  of  a  minor 
servant.** 

The  proposition   supported   by  these 


drinking  liquor  to  excesa;  age,  knowledge, 
and  experience) ;  Fisbburn  v.  Burlington  & 
N.  W.  R.  Ck).  (1905)  127  Iowa,  483,  103  N. 
W.  481  (snow  fence  along  railroad  right  of 
way  blown  on  six-year  old  child  on  father's 
premises) ;  Kinchlow  v.  Midland  Elevator 
Go.  (1896)  57  Kan.  374,  46  Pac.  703  (ten- 
year-old  boy,  to  warm  himself,  stepped  on 
defective  cover  of  steam -exhaust  barrel,  the 
top  of  which  was  nearly  level  with  ground) ; 
Biggs  v.  Ck)nsolidated  Barb-Wire  Co.  (1899) 
60  Kan.  217,  44  L.R.A.  655,  56  Pac.  4,  6  Am. 
Neg.  Rep.  335,  later  appeal  (1901)  62  Kan. 
492,  63  Pac.  740,  9  Am.  Neg.  Rep.  263  ( four- 
teen— death  by  contact  with  projecting  set 
screw  on  rapidly  revolving  shaft);  Coving- 
ton v.  Bramlege  (1892)  14  Ky.  L.  Rep.  395 
(seven — ^recognizing  rule) ;  Moynihan  v. 
Whidden  (1887)  143  Mass.  287,  9  N.  E.  645 
(eight-year-old  boy  took  hold  of  rope  used 
for  hoisting  purposes  in  erection  of  build- 
ing and  was  injured  by  hand  being  drawn 
into  wheel) ;  McNeil  v.  Boston  Ice  Co. 
(1899)  173  Mass,  570,  64  N.  E.  257  (injury 
to  child  two  years  and  ten  months  old  in 
street  by  ice  falling  on  her  from  defend- 
ant's wagon) ;  Slattery  v.  Lawrence  Ice  Co. 
(1906)  190  Mass.  79,  76  N.  E.  459,  19  Am. 
Neg.  Rep.  298  (six  years  and  eight  months — 
injury  by  ice  dropped  on  child  sitting  on 
curb;  age  and  intelligence);  Harris  v.  Craw- 
ley (1912)  170  Mich.  381,  136  N.  W.  356 
(injury  to  thirteen-year-old  girl  on  merry- 
go-round — age,  experience,  and  intelli- 
gence) ;  Johnson  v.  St.  Paul  Citv  R.  Co. 
(1897)  67  Minn.  260,  36  L.R.A.  586,  69  N. 
W.  900,  1  Am.  Neg.  Rep.  93  (obiter)  (age 
and  discretion);  Kempinger  v.  St.  Louis  & 
I,  M.  R.  Co.  (1877)  3  Mo.  App.  581  (twelve) ; 
Lee  v.  St.  Louis  Hame  Mfg.  Co.  (1879)  6 
Mo.  App.  678  (age  not  stated) ;  Houck  v. 
Chicago  &  A.  R.  Co.  (1906)  116  Mo.  App. 
659,  92  S.  W.  738  (nine  or  ten— injury  by 
contact  with  pumping  machinery);  Heidt  v. 
Koenig  (1909)  137  Mo.  App.  589,  119  S.  W. 
66  (ten — leaning  against  decayed  fence) ; 
0*Leary  v.  Brooks  Elevator  Co.  (1898)  7 
N.  D.  654,  41  L.R.A.  677,  75  N.  W,  919,  4 
Am.  Neg.  Rep.  451  (recognizing  rule) ; 
Weaver  v.  Bullis  (1891)  38  N.  Y.  S.  R.  989, 
14  N.  Y.  Supp.  338,  affirmed  without  opinion 
in  (1891)  128  N.  Y.  634,  29  N.  E.  147  (where 
9-year-old  boy  was  injured  by  mowing  ma- 
chine in  use  by  defendant) ;  Schmidt  v. 
Cook  (1893)  4  Msc.  85,  30  Abb.  N.  C.  285, 
23  N.  Y.  Supp.  799  (eleven-year-old  girl  in- 
jured by  fall  of  flagstone  standing  on  edge 
against  the  fence  in  the  yard  where  she 
was  playing)  later  appeal  (1895)  12  Misc. 
449,  33  N.  Y.  Supp.  624;  Cincinnati  Traction 
Co.  V.  Blackson  (1905)  27  Ohio  C.  C.  R.  101 
(eleven — age,  intelligence,  and  experience); 
Whirley  v.  Whiteman  (1858)  1  Head 
(Tenn.)  610  (recognizing  rule) ;  Western  U. 
Teleg.  Co.  v.  Hoffman  (1891)  80  Tex.  420; 
26  Am.  St.  Rep.  759,  16  S.  W.  1048  (fifteen 
— failure  to  summon  physician  in  time  to 
treat  personal  injury) ;  North  Texas  Constr. 
L.R,A.1917F. 


Co.  V.  Bostick  (1904)  —  Tex.  Civ.  App.  — , 
80  S.  W.  109,  reversed  on  other  grounds  in 
(1904)  98  Tex.  239,  83  S.  W.  12  (eight-year- 
old  boy  injured  by  contact  with  machinery 
of  cotton  gin);  Houston  &  T.  C.  R.  Co.  v. 
Bulger  (1904)  35  Tex.  Civ.  App.  478,  80  S. 
W  557  (thirteen — injury  by  discharge  of 
steam  at  railway  pumping  station) ;  Gal- 
veston, H  &  N.  R.  Co.  V.  Olds  (1908)  — 
Tex.  Civ.  App.  — -,  112  S.  W.  787  (eleven) ; 
Crocker  v.  Banks  (1888)  4  Times  L. 
R.  (Eng.)  324  (where  seventeen-year-old 
girl  employed  by  defendant  in  filling  soda- 
water  bottles  was  injured  because  of 
failure  to  wear  protection  mask);  Co- 
burn  V.  Hardwick  (1902)  1  Ont.  Week. 
Rep.  733  (where  men  were  playing  in  street 
by  throwing  heavy  iron  ball,  and  ten-year- 
old  boy  was  injured  in  attempting  to  stop 
ball  for  purpose  of  returning  it  to  players) ; 
see  also  Brlese  v.  Maechtle  (1911)  146  Wis. 
89,  35  L.R.A.(N.S.)  574, 130  N.  W.  893,  Ann. 
Cas.  1912C,  176,  1  N.  C.  C.  A.  769  (recocniz- 
inff  rule  as  regards  negligence  of  defendant, 
a  Doy  ten  years  old,  who  collided  with  the 
plaintiflT  while  at  play). 

4SBlumenthal  v.  Craig  (1897)  26  C.  C.  A. 
427,  55  U.  S.  App.  8,  81  Fed.  320  (age  not 
stated) ;  Force  v.  Standard  Silk  Co.  (1908) 
160  Fed.  992  (fourteen) ;  Foley  v.  California 
Horseshoe  Co.  (1896)  115  CaL  184,  56  Am. 
St.  Rep.  87,  47  Pac.  42  (fourteen) ;  Adama 
V.  Clymer  (1893)  1  Marv.  (Del.)  80,  36  Atl, 
1104  (sixteen — age,  capacity,  and  experi- 
ence) ;  Vinson  v.  Morning  News  (1903)  118 
Ga.  655,  45  S.  E.  481  (seventeen) ;  Evans  v, 
Josephine  Mills  (1904)  119  6a.  448,  46  S.  E. 
674,  15  Am.  Neg.  Rep.  503  (eleven);  Elk 
Cotton  Mills  V.  Grant  (1913)  140  Ga.  727, 
48  L.R.A.(N.S.)  656,  79  S.  E.  836  (eleven); 
Norton  v.  Volzke  (1895)  158  111.  402,  49  Am. 
St,  Rep.  167,  41  N.  E.  1085  (ten— age  and 
discretion);  Glover  v.  Gray  (1881)  9  HI. 
App.  329  (twelve — age  and  capacity) ;  C5iic- 
ago,  W.  &  V.  Coal  Co.  v.  Moran  (1903)  110 
HI.  App.  664,  affirmed  in  (1904)  210  111.  9,  71 
N.  E.  38  (sixteen) ;  St.  Louis  &  S.  E,  R.  Co. 
v.  Valirius  (1877)  56  Ind.  611  (sixteen); 
Keller  v.  Gaskill  (1894)  9  Ind.  App.  670,  36 
N.  E.  303  (seventeen — age,  maturity,  and  ca- 
pacity) ;  Sachau  v.  Milner  (1904)  123  Iowa, 
387,  98  N.  W.  900  (thirteen— age,  intelli- 
gence, and  experience) ;  Hazlerigg  v.  Dob- 
bins (1909)  145  Iowa,  495,  123  N.  W.  196 
(twelve) ;  Smith  v.  National  Coal  &  I.  Co. 
(1909)  135  Ky.  671,  117  S.  W.  280  (four- 
teen); Wyman  v.  Berry  (1909)  106  Me.  43, 
75  Atl.  123,  20  Ann.  Cas.  439  (sixteen): 
Berdos  v.  Tremont  &  S.  Mills  (1911)  209 
Mass.  489,  95  N.  E.  876,  Ann.  Cas.  1912B, 
797  (under  fourteen — age,  experience,  in- 
telligence, judgment,  and  alertness) ;  Swo- 
boda  V.  Wird  (1879)  40  Mich.  420  (age, 
intelligence,  and  experience) ;  Cowling  v. 
(Jerard  B.  Allen  &  Co.  (1885)  88  Mo.  293, 
later  appeal  (1890)  102  Mo.  213,  14  S.  W. 
751  (seventeen) ;  Jackson  v.  Butler  (1913) 
249  Mo.  342,  155  S.  W.  1071   (seventeen) ; 
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cases  is  thus  stated  by  the  Federal  Su- 
preme Court :  **  "The  rule  of  law  in  re- 
gard to  the  negligence  of  an  adult  and 
the  rule  in  regard  to  that  of  an  infant 
of  tender  years  is  quite  different.  By 
the  adult  there  must  be  given  that  care 
and  attention  for  his  own  protection  that 
is  ordinarily  exercised  by  persons  of  in- 
telligence and  discretion.  If  he  fails  to 
give  it,  his  injury  is  the  result  of  his 
own  folly,  and  cannot  be  visited  upon 
another.     Of  an  infant  of  tender  years 


less  discretion  is  required,  and  the  de- 
gree depends  upon  his  age  and  knowl- 
edge. Of  a  child  of  three  years  of  age 
less  caution  would  be  required  than  one 
of  seven;  and  of  a  child  of  seven  less 
than  one  of  twelve  or  fifteen.  The  cau- 
tion required  is  according  to  the  ma- 
turity and  capacity  of  the  child,  and  this 
is  to  be  determined  in  each  case  by  the 
circumstances  of  that  case." 

A  few  of  the  various  statements  of  the 
rule  will  be  found  in  the  footnote.^ 


Rogers  v.  Meyerson  Printing  Co.  (1903)  103 
Mo.  App.  6183,  78  S.  W.  79  (thirteen—age 
and  capacity);  Coleman  v.  Himmelberger- 
Harrison  Land  &  Lumber  Co.  (1904)  105 
Mo.  App.  254,  79  S.  W.  981  (eighteen— 
brakeman) ;  Stanley  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1905)  112  Mo.  App.  601,  87  S.  W. 
112  (twenty) ;  Longree  v.  Jackes-Evans 
Mfg.  Co.  (1906)  120  Mo.  App.  478,  97  S.  W. 
272  (fifteen — age  and  capacity);  Stegraann 
V.  Gerber  (1909)  146  Mo.  App.  104,  123  S. 
W.  1041  (fifteen);  Ludwig  v.  Williams 
Cooperage  Co.  (1911)  156  Mo.  App.  117,  136 
S.  W.  749  (seventeen);  Fitzgerald  v.  Alma 
Furniture  Co.  (1902)  131  N.  C.  636,  42  S.  E. 
946  (nine) ;  Rolin  v.  R.  J.  Reynolds  Tobacco 
Co.  (1906)  141  N.  C.  300,  7  L.R.A.(N.S.) 
335,  53  S.  E.  891,  8  Ann.  Cas.  638  (twelve- 
age,  intelligence,  and  knowledge) ;  Huff  v. 
Ames  (1884)  16  Neb.  139,  49  Am.  Rep.  716, 
19  N.  W.  623  (eleven — discretion) ;  Omaha  & 
R.  Valley  R,  Co.  v.  Morgan  (1894)  40  Neb. 
604,  59  N.  W.  81,  16  Am.  Neg.  Cas. 
542  (twelve — age,  development,  and  experi- 
ence); Ittner  Brick  Co.  v.  Killian  (1903)  67 
Neb.  589,  93  N.  W.  961,  13  Am.  Neg.  Rep. 
552     (fourteen) ;     McCarragher    v.    Rogers 

(1890)  120  N.  Y.  526,  24  N.  E.  812  (thir- 
teen); Baird  v.  Richardson  (1886)  4  N.  Y. 
S.  R.  648  (twelve) ;  Keating  v.  Coon  (1905) 
102  App.  Div,  112,  92  N.  Y.  Supp.  474  (six- 
teen); Rahn  v.  Standard  Optical  Co.  (1906) 
110  App.  Div.  501,  96  N.  Y.  Supp.  1080 
(fifteen);  Cleveland  Rolling  Mill  Co.  v. 
Corrigan  (1888)  46  Ohio  St.  283,  3  L.R.A. 
385,  15  Am.  St.  Rep.  596,  20  N.  E.  466 
(under  fourteen);  Mundhenke  v.  Oregon 
City  Mfg.  Co.  (1905)  47  Or.  127,  1  L.R.A. 
(N.S.)  278,  81  Pac.  977  (sixteen) ;  Westman 

.   v.  Wind  River  Lumber  Co.  (1907)  50  Or.  137, 
91   Pac.  478    (fifteen);   Kehler  v.  Schwenk 

(1891)  144  Pa.  348,  13  L.R.A.  374,  27  Am. 
St.  Rep.  633,  22  Atl.  910  (fourteen) ;  Dynes 
V.  Bromley  (1904)  208  Pa.  633,  57  Atl. 
1123,  16  Am.  Neg.  Rep.  676  (thirteen);  Le 
Febvre  v.  Lawton  Spinning  Co.  (1902)  24 
R.  I.  215,  52  Atl.  1025  (twelve) ;  Queen  v. 
Dayton  Coal  &  I.  Co.  (1895)  95  Tenn.  458, 
30  L.R.A.  82,  49  Am.  St.  Rep.  935,  32  S. 
W.  460  (ten — age  and  capacity) ;  Inter- 
national &  G.  X.  R.  Co.  V.  Hinzie  (1891)  82 
Tex.  623,  18  S.  W.  681  (age  and  experience) ; 
Hill  V.  Southern  P.  Co.  (1900)  23  Utah,  94, 
63  Pac.  814  (under  nineteen) ;  Gage  v. 
Springston  Lumber  Co.  (1907)  47  Wash. 
141,  91  Pac.  658  (fifteen) ;  Turner  v.  Nor- 
folk &  W.  R.  Co.  (1895)  40  W.  Va.  675,  22 
L.R.A.1917F. 


S.  E.  83  (sixteen — age,  capacity,  and  ex- 
perience);  Bare  v.  Crane  Creek  Coal  & 
Coke  Co.  (1906)  61  W.  Va.  28,  8  L.R.A. 
(N.S.)  284,  123  Am.  St.  Rep.  966,  66  S.  E. 
907  (twelve);  Kucera  v.  Merrill  Lumber  Co. 
(1896)  91  Wis.  637,  65  N.  W.  374  (sixteen 
— age,  intelligence,  and  experience);  Klatt 
V.  N.  C.  Foster  Lumber  Co.  (1897)  97  Wis. 
641,  73  N.  W.  563  (seventeen— same) ; 
Anderson  v.  Chicago  Brass  Co.  (1906)  127 
Wis.  273,  106  N.  W.  1077  (sixteen— same) ; 
Moore  v.  J.  D.  Moore  Co.  (1902)  4  Ont.  L. 
Rep.  167,  1  Ont.  Week.  Rep.  290  (fourteen) ; 
see  also  cases  in  note  38. 

44  Washington  &  G.  R.  Co.  v.  Gladmon 
(1872)  16  Wall.  (U.  S.)  410,  21  L.  ed.  116. 

46  The  degree  of  care  required  of  children 
to  avoid  personal  injuries  is  well  stated  in  a 
Delaware  case,  as  follows:  "While  it  is  a 
rule  of  law  that  contributory  negligence  on 
the  part  of  the  person  injured  will  defeat 
the  recovery  of  damages  for  the  injury,  yet 
such  rule  is  somewhat  affected  by  the  rela- 
tive rights  and  duties  of  the  plaintiff  and 
the  defendant  at  the  time  and  under  the 
circumstances  of  the  accident,  growing  out 
of  the  infancy  of  the  plaintiff  or  person  in- 
jured. It  is  a  well-established  rule  of  law 
that  the  conduct  of  children  in  the  matter  of 
contributory  negligence  should  not  be  gov- 
erned by  the  same  rule  that  governs  adults. 
For  while  it  is  the  duty  of  the  infant  to 
exercise  ordinary  care  to  avoid  the  injuries 
of  which  he  complains,  ordinary  care  for 
him  is  that  degree  of  care  which  children  of 
the  same  age,  of  ordinary  care  and  prudence^ 
are  accustomed  to  exercise  under  like 
circumstances.  But  this  is  not  an  inflexible 
rule,  and  is  to  be  modified  according  to  the 
maturity  and  capacity  of  the  infant,  his 
ability  to  understand  and  appreciate  the 
danger,  and  his  familiarity  with  all  the  sur- 
roundings and  conditions  in  each  particular 
case,  and  it  is  for  the  jury  to  say  whether 
under  all  the  circumstances  the  infant  exer- 
cised reasonable  care."  Linthicura  v.  Truitt 
(1911)  2  Boyce  (Del)  338,  80  Atl.  245. 

"Ordinary  care  has  relation  to  the  situa- 
tion and  condition  of  the  parties,  and  varies 
according  to  the  exigencies  which  require 
vigilance  and  attention,  and  when  contribu- 
tory negligence  is  sought  to  be  attributed  to 
a  child,  the  child  can  only  be  held  to  that 
degree  of  care  which  may  reasonably  be  ex- 
pected from  one  under  the  same  conditions, 
of  the  same  age,  sex,  intelligence,  and  judg-  • 
ment."     Baker  v.  Flint  &    P.    M.    R.    Co. 
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The  eonverse  of  the  above  pro]^osition 
is  equally  true;  namely,  that  infancy 
will  not  preclude  the  defense  of  con- 
tributory n^ligence,  if  the  injured  per- 
son failed  to  exercise  the  care  ordinarily 
exercised  by  children  of  the  same  age, 
capacity,  discretion,  knowledge,  and  ex- 
perience, under  the  same  or  similar  cir- 


cumstances. The  cases  already  cited  in 
general  support  this  preposition.**  Vari- 
ous statements  of  this  aspect  of  the 
rule  and  cases  particularly  emphasizing 
it  will  be  found  in  the  footnote.*'' 

It  has  been  held  that  it  is  the  duty  of 
the  trial  court,  when  it  is  sought  to  hold 
one  under  fourteen  years  of  age  guilty 


<1SS8)  68  Mich.  90,  36  N.  W.  836;  Young  v. 
Clark  (1897)  16  Utah,  42,  60  Fac.  832,  3 
Am.  Neg.  Rep.  315. 

**The  precedent*  very  generally  agree  in 
stating  the  rule  that,  in  considering  the 
question  of  contributory  negligence  of  a 
child,  reference  must  be  had  not  only  to  the 
bare  facts  of  what  he  did  or  omitted  to  do, 
but  due  consideration  must  be  given  also 
to  his  age,  experience,  and  maturity  or  im- 
maturity of  judgment,  and  in  this  connec- 
tion, especially  where  the  child  is  quite 
young,  the  power  and  influence  of  childish 
instincts  are  not  to  be  overlooked."  Long 
V.  Ottumwa  R.  &  Light  Co.  (1913)  162  Iowa, 
11,  142  N.  W.  1008  (injury  to  a  nine-year- 
old  boy  by  a  street  car). 

The  terms  "ordinary"  or  "reasonable 
care,"  applied  to  the  conduct  of  a  child  eight 
years  old,  mean  such  care  as  may  reason- 
ably be  expected  of  children  of  similar  age, 
judgment,  and  experience  under  similar 
circumstances.  Rohloff  v.  Fair  Haven  &  W. 
R.  Co.  (1904)  76  Conn.  689,  68  Atl.  5,  16 
Am.  Neg.  Rep.  299;  Smith  v.  North  Jersey 
Street  R.  Co.  (1906)  73  N.  J.  L.  295,  67  Atl. 
763. 

The  general  rule  with  reference  to  the 
care  required  of  an  infant  was  said  in  Mc- 
Eldon  V.  Drew  (1908)  138  Iowa,  390,  128 
Am.  St.  Rep.  203,  116  N.  W.  147,  to  be  that 
degree  of  care  which  children  of  the  same 
age  ordinarily  exercise  under  the  same  cir- 
cumstances, taking  into  account  the  age,  ex- 
perience, capacity,  and  understanding  of  the 
child. 

Ordinary  care  in  the  case  of  a  child  is 
only  such  care  as  the  great  mass  of  children 
of  his  age,  intelligence,  and  experience  ordi- 
narily exercise  under  similar  circumstances. 
Quinn  v.  Ross  Motor  Car  Co.  (1914)  167 
Wia.  543,  147  N.  W.  1000  (injury  to  thir- 
teen-year-old  boy  by  collision  with  auto- 
mobile in  street). 

A  child's  capacity  is  the  measure  of  his 
responsibility.  Philadelphia  City  Pass.  R. 
Co.  V.  Hassard  (1874)  75  Pa.  367;  Straw- 
bridge  V.  Bradford  (1889)  128  Pa.  200,  16 
Am.  St.  Rep.  670,  18  Atl.  346;  Kehler  v. 
Schwenk  (1891)  144  Pa.  348,  13  L.R.A.  374, 
27  Am.  St.  Rep.  633,  22  Atl.  910;  Kelly  v. 
Pittsburg  &  B.  Traction  Co.  (1908)  204  Pa. 
623,  54  Atl.  482;  Mulligan  v.  Homestead 
(1913)  243  Pa.  361,  90  Atl.  71;  DiMeglio  v. 
PhUadelphia  &  R.  R.  Co.  (1916)  262  Pa.  391, 
»7  Atl.  476;  Kierkowsky  v.  Connell  (1916) 
253  Pa.  566,  98  Atl.  766;  Phillips  v.  Du- 
quesne  Traction  Co.  (1898)  8  Pa.  Super.  Ct. 
210. 

M  See  cases  cited  in  notes  13  to  43,  supra. 

€7  ''Ordinarily  a  less  degree  of  care  is  re- 
quired of  an'  infant  than  of  an  adult,  but 
Ii.R.A.19171f. 


his  responsibility  is  always  to  be  measured 
according  to  his  maturity  and  capacity,  and 
determined  by  the  circumstances  of  the  case 
as  shown  by  the  evidence.  .  .  .  While 
the  law  sedulously  guards  the  safety  of  an 
infant  who  is  too  young  and  inexperienced 
to  be  conscious  of  danger,  or  to  exercise 
judgment  and  discretion  in  protecting  him- 
self, the  rule  is  otherwise  where  he  has  at- 
tained sufficient  age  and  experience  to  ob- 
serve and  avoid  danger.  In  the  latter  case 
the  law  imposes  upon  him  the  obligation  of 
using  the  reason  he  possesses,  and  of  exer- 
cising a  degree  of  care  for  his  protection 
commensurate  with  his  maturity  and  ca- 
pacity, and  for  failure  to  do  so  will  visit 
upon  him  the  consequences  of  his  own 
negligence,"  Virginia -Carolina  R.  Co.  v. 
Clawson  (1910)  111  Va.  313,  68  S.  E.  1003. 

An  infant  is  bound  to  exercise  the  degree 
of  care  of  which  he  is  capable,  and  a  failure 
to  do  80  may  constitute  contributory  negli- 
gence as  matter  of  law.  Chicago,  B.  &  Q.  R. 
Co.  V.  Laughlin  (1906)  74  Kan.  567,  87  Pac. 
749  (injury  to  a  boy  thirteen  years  old  in 
crossing  a  railroad  track) ;  Wilson  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  (1903)  66  Kan.  183, 
71  Pac.  282  (injury  to  twelve-year-old  boy 
in  attempting  to  climb  upon  a  moving 
freight  train). 

A  aixteen-year-old  boy  to  avoid  the 
charge  of  contributory  negligence  must 
exercise  such  judgment  and  discretion  as  he 
possesses  in  view  of  his  age,  experience,  and 
ability;  and  hence,  an  instruction,  in  an 
action  by  him  for  damages  sustained  while 
in  the  defendant's  employ,  which  omits  all 
reference  to  the  proposition  of  contributory 
negligence,  and  charges  that  under  certain 
circumstances  the  defendant  is  guilty  of 
negligence  and  the  plaintiff  is  entitled  to  a 
verdict,  is  erroneous.  KiFIelea  v.  California 
Horseshoe  Co.  (1903)  140  Cal.  602,  74  Pac. 
157,  15  Am.  Neg.  Rep.  18. 

A  girl  nine  years  old,  in  crossing  a  street, 
is  required  to  exercise  such  a  degree  of  care 
to  avoid  passing  teams  as  is  reasonably  to 
be  expected  of  a  child  of  her  years.  Young 
V.  Small  (1905)  188  Mass.  4,  108  Am.  St. 
Rep.  467,  73  N.  E.  1019. 

A  boy  twelve  years  old  must  exercise 
such  care  to  avoid  teams  in  a  public  street 
as  ordinarily  prudent  boys  of  his  age  and 
intelligence  are  accustomed  to  exercise 
under  like  circumstances.  Gleason  v.  iSmith 
(1901)  180  Mass.  6,  56  L.R.A.  622,  91  Am. 
St.  Rep.  261,  61  N.  E.  220, 10  Am.  Neg.  Rep. 
699. 

While  the  law  does  not  require  a  child  to 
use  the  same  degree  of  care  as  is  required 
of  an  adult,  he  is,  nevertheless,  bound  to 
use  such  reasonable  care  as  one  of  his  age. 
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of  contributory  negligenee,  to  define  in 
its  instructions  the  care  required  of  the 
minor  as  that  reasonably  to  be  expected 
of  one  of  his  age  and  capacity,  whether 


requested  so  to  do  or  not,  and  that  to 
omit  thus  to  limit  the  degree  of  care 
and  to  cnarge  the  infant  with  the  same 
degree  of  diligence  required  of  an  adult 


mental  capacity  and  experience  is  capable 
of  using;  and  his  failure  so  to  do  is  negli- 
gence. Fitzgerald  v.  Chicago,  B.  &  Q.  R. 
Co.  (1901)  114  m.  App.  118;  A.  M.  Roths- 
child &  Co.  V.  Levy  (1905)  118  DL  App.  78. 

A  boy  nearly  twelve  years  old  and  of 
average  intelligence  is  bound  to  exercise  at 
least  such  care  and  caution  for  his  own 
safety  in  crossing  street  car  tracks  as  one 
of  his  age,  intelligence,  capacity,  and  ex- 
perience would  exercise  under  similar 
circumstances.  Burke  v.  Chicago  City  R. 
Co.  (1910)  153  111.  App.  388. 

In  an  action  for  the  death  of  a  twelve- 
year-old  boy  who  was  killed  by  a  train  at 
a  crossing,  the  court  in  Crosby  v.  Maine  C. 
R.  Co.  (1915)  113  Me.  270,  L.RA..1916E,  225, 
93  Atl.  744,  said:  "Children  sui  juris  are 
not  relieved  from  exercising  prudence  and 
care  merely  because  they  are  diildren.  The 
well-established  rule  is  that  they  are  bound 
to  exercise  that  degree  or  extent  of  care 
which  ordinarily  prudent  children  of  their 
age  and  experience  are  accustomed  to  use 
under  similar  circumstances.  The  standard 
is  the  conduct  of  boys  who  are  ordinarily 
careful." 

In  an  action  for  injury  to  an  eighteen- 
year-old  servant,  the  court  in  Krisch  v. 
Richter  (1910)  61  Tex.  Civ.  App.  563,  130 
S.  W.  186,  said:  'It  is  the  rule  in  this 
state  that  a  minor  who  possesses  such  a  de- 
gree of  intelligence  as  to  know  and  appreci- 
ate the  danger  of  his  act  is  chargeable  with 
contributory  negligence,  just  as  the  adult 
person  is  chargeable.  If  he  has  the  knowl- 
edge of  the  situation  and  the  intelligence  to 
appreciate  the  dangers  thereof,  his  minority 
cannot  shield  him  from  the  consequences  of 
his  negligent  acts." 

A  minor  who  possesses  such  a  degree  of 
intelligence  as  to  appreciate  the  danger  in- 
volved in  his  acts  is  as  chargeable  wiUi  con- 
tributory negligence  as  any  other  person. 
Freeman  v.  Garcia  (1909)  66  Tex.  Civ.  App. 
638,  121  S.  W.  886,  where  a  boy  eleven 
years  old  was  injured  by  voluntarily  jump- 
ing from  the  running  board  of  a  moving 
switch  engine,  and  the  boy's  own  testimony 
showed  beyond  question  that  he  appreciated 
the  danger  of  injury  likely  to  result  from 
his  act,  it  being  held  that  he  was  guilty  of 
contributory  negligence  as  matter  of  law. 

A  legal  duty  rests  upon  a  child  to  avoid  a 
danger  which  he  knows  and  understands,  or 
which  is  perfectly  obvious  to  one  of  his 
years,  and  he  may  be  declared  negligent  as 
matter  of  law  for  failing  to  avoid  it.  Bat- 
tles V.  United  R.  Co.  (1913)  178  Mo.  App. 
596,  161  S.  W.  614. 

"The  rule  seems  to  be  well  settled  that 
an  infant,  whatever  his  age  may  be,  is  not 
in  law  excused  from  exercising  some  care 
in  approaching]:  and  passing  known  places 
of  danger.  If  he  fails  to  do  this  and  is  so 
young  that  he  is  termed  in  law  non  sui 
juris,  then  his  negligence  is  imputed  to  his 
L.R.A.1917F. 


parent  or  guardian."  Weiss  v.  Metropolitan 
Street  R.  Co.  (1898)  33  App.  Div.  221,  53 
N,  Y.  Supp.  449,  affirmed  without  opinion  in 
(1901)  165  X.  Y.  665,  59  N.  E.  1132. 

'*The  fact  that  he  may  not  have  the  ma- 
ture judgment  of  an  adult  will  not  excu£e  a 
child  from  exercising  the  degree  of  judgment 
and  discretion  which  he  possesses,  or  for 
disregarding  the  warnings  and  orders  of  his 
seniors,  and  heedlessly  rushing  into  known 
danger.  .  .  .  But  the  authorities  are  all 
one  way,  and  to  the  effect  that  even  a  child 
is  bound  to  use  such  reasonable  care  as  one 
of  his  age  and  mental  capacity  is  capable  of 
using;  and  his  failure  to  do  so  is  negli- 
gence." Twist  v.  Winona  &  St.  P.  R.  Co. 
(1888)  39  Minn.  164,  12  Am.  St.  Rep.  626^ 

39  N.  W.  402. 

As  particularly  emphasizing  the  positive 
rule  that  a  child  is  bound  to  exercise  the 
care  ordinarily  exercised  by  children  of  the 
same  age,  capacity,  discretion,  knowledi^e, 
and  experience,  under  the  same  or  similar 
circumstances,  see  also  the  following,  among 
other,  cases:  Studer  v.  Southern  P.  R.  Co. 
(1898)  121  Gal.  400,  66  Am.  St.  Rep.  39,  53 
Pac.  942,  4  Am.  Neg.  Rep.  36  (holding  a 
twelve-year-old  boy  guilty  of  contributory 
negligence  as  matter  of  law  in  attempting 
to  cross  a  train  obstructing  a  street); 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Todd  (1895) 
54  Kan.  551,  38  Pac.  804  (holding  that  it 
was  contributory  negligence  as  matter  of 
law  for  a  boy  nine  years  old  to  seat  himself 
under  a  car  in  a  railroad  yard,  although  he 
had  been  cautioned  of  the  danger  and  knew 
the  peril  of  his  position);  Peerless  Mfg.  Co. 
V.  Denham  (1893)  15  Ky.  L.  Rep.  95;  Co- 
lomb  V.  Portland  &  B.  Street  R.  Co.  (1905) 
100  Me.  418,  61  Atl.  898, 19  Am.  Neg.  Rep.  » 
(holding  a  girl  ten  years  old  guilty  of  con- 
tributory negligence  as  matter  of  law  in 
crossing  a  street  car  track  in  front  of  a  car 
approaching  in  plain  sight  and  only  about 

40  feet  away) ;  Connor  v.  Wabash  R.  Co. 
(1910)  149  Mo.  App.  675,  129  S.  W.  777; 
Ridenhour  v.  Kansas  (jity  Cable  R.  Co. 
(1890)  102  Mo.  270,  13  S.  W.  889,  14  S.  W. 
760,  4  Am.  Neg.  Cas.  634  (nine-year-old  boy 
injured  in  alighting  from  a  street  car) ;  Buch 
V.  Amory  Mfg.  Co.  (1897)  69  N.  H.  257,  76 
Am.  St.  Rep.  163,  44  Atl.  809  (injury  to 
eight-year-old  child  by  machinery  in  mill); 
Anderson  v.  Central  R.  Co.  (1902)  68  N.  J. 
L.  269,  53  Atl.  391  (holding  a  nine-year-old 
boy  guilty  of  contributory  negligence  aa 
matt^  of  law  in  failing  to  observe  train 
approaching,  in  plain  sight  when  he  at- 
tempted to  cross  the  track) ;  Mitchell  ▼. 
Tacoma  R.  &  Motor  Co.  (1894)  9  Wash.  120, 
37  Pac.  341  (injury  by  street  car  to  eight- 
year-old  girl  plaving  in  the  street) ;  Rose  v. 
Northern  P.  R.  Co.  (1915)  81  Wash.  684, 
L.R.A.1915B,  166,  143  Pac.  145,  7  N.  C.  C.  A. 
1029  (holding  a  boy  nearly  fifteen  year* 
old  negligent  as  matter  of  law  in  ridin&r  on 
the  lower  steps  of  a  rapidly  moving  railroad 
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is  error;  ^  although  a  different  rule  has 
heen  applied  as  to  an  infant  over  four- 
teen years  of  age.*®  And  in  an  action 
for  injury  to  a  child,  at  least  one  of  ten- 
der years,  to  justify  an  instruction  that 
it  is  required  to  exercise  only  that  de- 
gree of  care  which  a  child  of  its  age, 
intelligence,  capacity,  discretion,  and  ex- 
perience would  naturally  and  ordinarily 
use  under  the  same  circumstances,  it  is 
not  necessary  for  the  plaintiff  to  prove 
the  extent  of  the  child's  intelligence, 
capacity,  discretion,  and  experience,  be- 
cause, in  the  absence  of  proof  to  the 
contrary,  the  child  will  be  presumed  to 
have  only  such  capacity  to  appreciate 
danger  and  such  discretion  and  intelli- 
gence to  protect  itself  therefrom  as 
might  reasonably  be  expected  of  an 
average  child  of  its  age  under  like  cir- 
cumstances.^ 

The  contention  has  been  overruled  that 
the  elements  of  comprehension  and  ap-  [ 
preciation  of  danger  apply  only  in  ac- 
tions involving  the  relation  of  master 
and  servant,  and  are  not  pertinent  in 
other  cases,  in  determining  whether  a 
child  has  exercised  the  required  degree ; 
of  care  for  ite  own  safety,*^ 

J}.  Capacity  of  individtuil  child. 

As  is  apparent  from  the  general  rule 
above  stated  regarding  the  standard  by 
which  a  child's  conduct  is  to  be  measured, 
the  law  requires,  in  determining  the 
question  of  contributory  negligence, 
consideration  of  the  mental  devel- 
opment, knowledge,  capacity,  and  ex- 
perience of  the  individual  child.  That 
is,  the  question  is  not  whether  the  child 
acted  as  an  ordinarily  prudent  child  of 
its  age  would  have  acted,  but  whether  it 


acted  as  a  child  of  its  age,  and  of  its 
capacity,  discretion,  knowledge,  and  ex- 
perience would  ordinarily  have  acted  un- 
der the  same  or  similar  circumstances. 
In  some  cases  this  distinction  is  pointed 
out.  Thus,  in  an  Alabama  case  ^^  it  was 
said:  "There  is  no  inflexible  rule  by 
which  we  can  determine  the  capacity  of 
all  children  under  all  circumstances  for 
observing  and  avoiding  danger;  each 
child  is  bound  to  use  the  reason  it  pos* 
sesses  and  to  exercise  the  degree  of  care 
and  caution  of  which  it  is  capable.  One 
child  may  understand  and  appreciate  one 
danger,  and  not  another.  Another  child, 
of  the  same  age  as  the  first,  may  under- 
stand the  danger  the  first  does  not,  and 
be  insensible  to  the  danger  of  which  the 
first  was  aware.  A  child  raised  in  the 
city  may  be  perfectly  capable  of  under- 
standing and  avoiding  the  danger  of 
street  cars,  railroads,  and  crowded 
streets,  but  insensible  of  the  dangers  of 
a  mowing  or  threshing  machine,  a  foot 
adz,  or  a  scythe  blade,  etc. ;  while  a  child 
of  the  same  age  and  average  intelligence, 
raised  on  a  farm,  would  fully  compre- 
hend and  understand  the  daiogers  of  the 
latter  class,  but  be  wholly  unconscious  or 
ignorant  of  those  of  the  former.  Some 
children  at  the  age  of  seven  better  un- 
derstand the  dangers  of  trains  and  cars 
than  do  others  at  fourteen.  Therefore, 
the  capacity,  the  intelligence,  thie  knowl- 
edge, the  experience,  and  discretion  of 
the  child  are  always  evidentiary  circum- 
stances. There  is  no  ideal  standard  by 
which  the  court  or  jury  can  determine 
whether  a  given  child  in  a  particular 
case  exercised  that  measure  of  care 
which  the  law  requires."  And  in  a  re- 
cent Utah  decision  ••  it  was  held  that 


car,  engaged  in  exerciaes  which   caused  his 
body  to  project  beyond  the  side  of  the  car). 

48  Wright  V.  Detroit,  G.  H.  &  M.  R.  Co. 
(1889)  77  Mich.  123,  43  N.  W.  766,  where 
boy  under  fourteen  years  of  age  was  killed 
by  train  at  crossing. 

40  See  note  220,  Infra. 

•OMcGuire  v.  Richard  Guthmann  Trans- 
fer Co.  (1908)  234  lU.  125,  84  N.  E.  723 
(seven-year-old  child  injured  by  team  in 
street). 

The  law  does  not  require  of  a  child  six 
years  and  three  months  old,  even  if  found 
by  the  jury  to  be  sui  juris,  the  same  degree 
of  care  as  is  exercised  by  ordinarily  prudent 
adults,  or  cast  on  such  a  child  the  burden 
of  showing  that  it  is  incapable  of  exer- 
cising the  decree  of  care  required  of  adults. 
Lafferty  v.  Third  Ave.  R.  Co.  (1903)  85  App. 
Div.  602,  83  N.  Y.  Supp.  405,  affirmed 
without  opinion  in  (1903)  176  N.  Y.  694,  68 
K.  £.  1118,  where  a  child  six  years  and  three 
months  old  was  injured  by  a  street  car  while 
attempting  to  cross  the  street. 
L.R.A.1917F. 


W  Seeard  v.  Rhinelander  Lighting  Co. 
(1911)  147  Wis.  614,  133  N.  W.  45. 

AS  Birmingham  &  A.  R.  Co.  y.  Mattison 
(1909)  166  Ala.  602,  52  So.  49. 

AS  Thomas  v.  Oregon  Short  Line  R.  Co. 
(1916)  —  Utah,  — ,  154  Pac.  777.  The 
aetion  was  for  injury  to  an  eight-year. old 
girl  who  was  struck  by  a  train  while  at- 
tempting to  cross  the  track.  An  instruction 
was  held  not  prejudicial  to  the  plaintiff 
that,  in  determining  whether  the  child  was 
negligent,  the  jury  should  "take  into  con- 
sideration, her  age,  development,  experience, 
intelligence,  and  knowledge  and  appreciation 
of  the  danger  incident  to  being  upon  or 
crossing  railroad  tracks  as  shown  by  the 
evidence;  and  if  you  should  find  therefrom 
that  she  did  know  and  appreciate  such  dan- 
ger she  would  be  held  to  exercise  that  degree 
of' care  that  a  person  of  her  knowledge,  ex- 
perience, and  understanding  would  ordinari- 
ly exercise  under  such  circumstances.  In 
other  words,  if  she  were  above  the  standard 
of  ordinary  children  of  her  age  in  under- 
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a  child  is  required  to  use  that  de^ee  of 
care  which  a  person  of  its  knowledge, 
experience,  and  understanding  would  or- 
dinarily  use  under  the  circumstances, 
which  may  be  greater  than  that  required 
of  an  ordinary  child  of  the  same  age, 


if  its  intelligence  and  appreciation  of 
the  danger  is  greater  than  that  of  an 
ordinary  child  of  that  age.  Other  deci- 
sions are  to  a  similar  effect.** 

So,  if  the  experience,  capacity,  and  ap- 
preciation of  the  particular  danger  on 


standing,  knowledge,  and  appreciation  of  the 
circumstances  she  would  be  held  to  the  de- 
gree of  care  that  persons  of  her  intelligence, 
knowledge,  and  experience  would  ordinarily 
exercise  under  such  circumstances  and  in 
view  of  such  knowledge." 

64  Reasonable  care  on  the  part  of  a  child 
to  avoid  personal  injury  is  that  care  which 
could  fairly  be  expected  of  a  child  of  the 
same  age,  capacity,  intelligence,  and  physi- 
cal condition,  and  if  the  child  has  greater 
natural  capacitv  and  intelligence  than  the 
average  child  of  his  age  he  is  bound  to  exer- 
cise a  degree  of  care  proportionately  great- 
er. Marius  v.  Motor  Delivery  Co.  (1911) 
146  App.  Div.  608,  181  N.  Y.  Supp.  357  (ac- 
tion for  dekth  of  a  boy  eight  and  a  half 
years  old  caused  by  a  mo^r  truck  while 
playing  in  the  street). 

In  determining  whether  a  child  is  guilty 
of  contributory  negligence,  the  jury  is  not 
to  consider  as  an  abstract  proposition  the 
intelligence  of  a  child  of  the  age  in  ques- 
tion, but  ^onld  consider  the  understanding 
and  appreciation  of  danger  on  the  part  of 
the  particular  child  for  whose  injury  recov- 
ery is  sought.  Grealish  v.  Brooklyn,  Q.  C. 
A  S.  R.  Co.  (1909)  130  App.  Div.  238,  114 
N.  Y.  Supp.  682,  affirmed  without  opinion 
in  (1910)  197  N.  Y.  640,  91  N.  E.  1114 
(eight -year-old  girl  crossing  street  car 
track). 

"The  degree  of  care  required  of  an  infant 
of  tender  years  the  omission  of  which  will 
constitute  negligence  on  his  part  is  entirely 
different  from  that  required  of  an  adult. 
It  is  to  be  measured  in  each  case  by  the 
maturity  and  capacity  of  the  individual." 
Finkelstein  v.  New  York  C.  &  H.  R.  R.  Co. 
(1886)  41  Hun  (N.  Y.)  34. 

Due  care  for  its  own  safety  in  a  child 
nine  years  of  age  is  such  care  as  its  capaci- 
ty,  mental  and  physical,  fits  it  for  exercis- 
ing under  the  circumstances;  neither  the 
average  child  of  its  own  age  nor  the  prudent 
man  is  a  standard  by  which  to  measure  its 
diligence  with  legal  exactness;  but  the  law 
requires  such  care  as  the  capacity  of  the 
particular  child  enables  it  to  use  naturally 
and  reasonably.  Western  &  A.  R.  Co.  v. 
Young  (1888)  81  6a.  397,  12  Am.  St.  Rep. 
320,  7  S.  E.  912;  see  also  Linder  v.  Brown 
(1912)  137  Ga.  362,  73  S.  B.  734. 

In  an  action  for  injuries  to  a  child  four 
and  a  half  years  old  due  to  a  defective  side- 
walk, the  court  in  Harrington  v.  Macon 
(1906)  126  6a.  68,  64  S.  E.  71,  said:  "In 
several  parts  of  his  charge  the  court  com- 
pared the  conduct  of  the  plaintiff  with 
that  of  the  average  child  of  its  age.  If 
a  child  four  and  a  half  years  of  age  was 
capable  of  being  guilty  of  contributory  neg- 
ligence this  was  not  a  correct  statement  of 
the  rule.  Due  oare  in  a  child  of  tender  years 
L.R.A.1917F. 


ia  such  care  as  its  capacity,  mental  and 
physical,  fits  it  for  exercising  in  the  actual 
circumstances  of  the  occasion  and  situation 
under  investigation.  .  .  .  The  average 
child  of  its  own  age  is  not  the  standard  by 
which  to  measure  its  legal  diligence  with 
exactness.  'Such  care  as  the  capacity  of 
the  particular  child  enables  it  to  use  natur- 
ally   and  reasonably   is  what  the   law  re- 


quu'es 


» » 


And  it  was  held  that  an  instruc* 


tion  was  erroneous  that  if  the  jury  be- 
lieved that  the  defendant  was  negligent,  and 
that  the  act  of  the  child  was  the  proximate 
cause  of  the  injury  and  of  such  a  nature  as 
was  naturally  to  be  expected  of  a  child  of 
his  age,  the  plaintiff  would  be  entitled  to 
recover,  provided  the  jury  believed  that  the 
child's  act  was  in  accordance  with  the  usual, 
natural,  and  expected  indiscretions  charac- 
teristic of  the  average  child  of  his  years 
and  development. 

The  brightness  or  intelligence  of  a  child 
is  an  important  consideration  in  determin- 
ing the  issue  of  contributory  negligence^ 
an  action  for  his  injury.  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Potter  (1899)  60  Kan.  808, 
72  Am.  St.  Rep.  385,  68  Pac.  471,  6  Am. 
Neg.  Rep.  612  (injury  to  boy  under  seven 
years  of  age  by  a  train). 

In  Weldon  v.  Philadelphia,  W.  &  B.  R. 
Co.  (1899)  2  Penn.  (DeL)  1,  43  Atl.  166, 
where  a  boy  ten  years  old  was  injured  while 
attempting  to  pass  between  an  opening  in 
cars  standing  on  a  siding,  the  jury  were  in- 
structed that  the  care  required  of  an  infant 
to  avoid  danger  is  that  which  children  of 
the  same  age  of  ordinary  care  and  prudence 
would  exercise  under  like  circumstances; 
that  this  is  not,  however,  an  infiexible  rule, 
but  is  to  be  modified  according  to  the  ma- 
turity and  capacity  of  the  infant,  his  ability 
to  understand  and  appreciate  the  danger, 
i^nd  his  familiarity  with  all  the  surround- 
ings and  conditions  in  the  particular  case. 
To  a  similar  effect  is  TuUy  v.  Philadelphia, 
W.  &  B.  R.  Co.  (1901)  3  Penn.  (Del.)  466,  60 
Atl.  96;  see  also  earlier  decision  in  the 
same  case  in  (1900)  2  Penn.  (Del.)  637, 
82  Am.  St.  Rep.  426,  47  Atl.  1019. 

In  an  action  for  injury  to  a  seventeen- 
year-old  boy  while  in  the  employ  of  the  de- 
fendant, it  was  held  in  Keller  v.  Gaskill 
(1894)  9  I&d.  App.  670,  36  N.  E.  303,  that 
a  finding  that  the  plaintiff  exercised  all  the 
prudence,  judgment,  care,  and  skill  "ordi- 
narily possessed  by  inexperienced  boys  of 
his  then  apparent  age,  to  wit,  the  age  of 
from  thirteen  to  sixteen  years,"  was  not 
a  sufficient  finding  that  the  plaintiff  was 
free  from  contributory  negligence,  as  he 
was  bound  to  exercise  such  care  as  might 
reasonably  be  expected  of  one  of  his  age, 
maturity,  and  capacity,  irrespective  of  his 
apparent  age,  in  tlie  absence  of  a  finding 
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the  part  of  an  infant  is  shown  to  equal 
that  of  the  average  adult,  allowance  be- 
cause of  minority  in  determining  wheth- 
er he  exercised  due  care  are  improper.^* 

c.  Miements  to  he  aynHdered;  age,  ma' 
turitfj,  disereUon,  knowledge,  expert^ 
ence,  recTclefianesSf  etc.. 

In  citing  the  cases  in  notes  13  to  43, 
supra,  as  to  the  care  required  of  chil- 
dren, the  particular  elements  of  the 
child's  nature  which  the  court  indicated 
should  be  taken  into  consideration  are 
stated.  The  language  used,  however, 
seems  frequently  to  be  somewhat  acci- 
dental, indicating  that  the  court  was  not 
intending  to  lay  down  an  exact  rule. 
Thus,  in  many  of  the  cases  cited  in  the 
notes  above  referred  to,  it  is  variously 
said  that  the  care  which  a  child  must 
exercise  is  that  ordinarily  exercised  by 
children  of  the  same  age ;  age  and  capac- 
ity; age,  experience,  and  capacity;  age, 
experience,  and  intelligence;  age,  matur- 
ity, and  intelligence;  age,  capacity,  and 
discretion;  age  and  discretion;  age,  in- 
telligence, capacity,  and  experience;  ma- 
turity, experience,  and  capacity;  under- 


standing  and  intelligence;  judgment  and 
experience;  etc.  And  it  is  apparent  fre- 
quently that  the  f orn;  of  expression  was 
not  given  careful  consideration,  the 
courts  often  even  in  the  same  opinion 
varying  the  statement  of  the  particular 
elements  which  should  be  taken  into  con- 
sideration in  fixing  the  standard  of  care 
required  of  a  child.  All  of  the  elements 
indicated  above,  it  appears,  are  proper 
for  consideration,  although  some  of  them 
may  be  so  fully  included  in  others  that 
their  omission  in  an  instruction  would 
not  be  eiToneous. 

It  is  the  rule  that  the  care  which  a 
child  is  bound  to  exercise  to  avoid  the 
charge  of  negligence  does  not  depend 
simply  on  its  age,  but  depends  more 
largely  on  its  knowledge,  capacity,  ex- 
perience, and  other  elements  above  indi- 
cated. Age  alone  is  not  the  proper  or 
controlling  test,  but  is  an  element  for 
consideration  only  as  it  bears  on  the 
question  of  knowledge  and  discretion,  ap- 
preciation of  the  danger,  and  the  ability 
to  avoid  it.  Many  cases  support  this 
view.^^  It  was  said  on  this  point  in  a 
Washington   case:     ^'There   can   be  no 


that  he  posseRsed  only  such  prudence,  judg- 
ment, or  Bkill  as  is  generally  possessed  by 
boys  between  the  ages  stated. 

MSee  notes  204  and  205,  infra. 

Wit  was  said  in  Western  &  A.  R.  Co.  v. 
Young  (1888)  81  Ga.  397,  12  Am.  St.  Rep. 
320,  7  S.  E.  912:  "Conceding  that  average 
may  serve  as  a  standard  in  adults,  it  will 
not  follow  that  a  like  standard  should  have 
recognition  as  to  children.  Could  we  as- 
sume an  ideal  constant  as  to  the  former, 
who  that  knows  how  precocious  are  some 
children,  and  how  backward  are  others, 
would  carry  the  assumption  down  to  child- 
hood, and  apply  it  to  children?  Capacity 
(which  includes  personal  experience  as  well 
as  natural  gifts)  is  the  main  thing.  Age 
is  of  no  significance,  except  as  a  mark  or 
sign  of  capacity.  Some  of  the  decisions 
mention  age  only,  but  most  of  them  couple 
capacity  with  it.  .  .  .  While  the  name 
'ordinary  care'  is  frequently  applied  to  the 
diligence  exacted  by  law  of  a  diild,  there  is 
little  propriety  In  doing  so, — 'due  care'  is 
always  the  better  and  more  accurate  de- 
scription.*' See  also  later  appeal  in  (1899) 
83  Ga.  512,  10  S.  K  107. 

An  instruction,  in  an  action  for  injury 
to  a  boy  nine  years  old  by  a  train,  which 
fixes  the  standard  of  care  required  of  the 
child  at  that  which  could  be  expected  of  one 
of  his  age,  and  ignores  the  capacity  of  the 
boy,  of  which  there  is  evidence  and  an  alle- 
gation in  his  petition,  is  erroneous.  Linder 
v.  Brown  (1912)  137  Ga.  352,  73  S.  E.  734. 

In  an  action  for  injury  to  a  boy  eleven 
years  old,  while  riding  on  the  rear  of  a 
wagon,  by  being  struck  by  the  pole  of  a 
following  wagon,  it  was  held  error  to  in- 
struct the  jury  that  if  they  believed  from 
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the  evidence  that  the  plaintiff,  while  in  the 
exercise  of  ordinarv  care  ''for  a  boy  of  his 
age,''  was  injured  by  the  negligence  of  the 
defendant,  they  should  find  the  defendant 
guilty;  since  age  is  not  the  only  element  to 
be  considered,  but  intelligence,  capacity,  and 
experience  are  also  to  be  taken  into  ac- 
count. Illinois  Iron  &  Metal  Co.  v.  Weber 
(1902)  196  lU.  526,  63  N.  E.  1008,  revers- 
ing (1900)  89  111.  App.  368.  And  it  was 
held  that  the  error  was  not  cured  by  an- 
other instruction,  that  if  the  jury  believed 
that  the  boy  had  sufficient  age,  intelligence, 
and  experience  to  comprehend  the  risk  of 
his  action  the  law  charged  him  with  the 
same  responsibility  for  his  conduct  as  if  he 
were  of  full  age,  and  that  want  of  ordinary 
care  would  be  a  defense  the  same  as  if  he 
were  of  full  age. 

The  question  of  contributory  negligence 
of  children  is  to  be  determined  not  from 
their  age  alone,  but  from  their  intelligence, 
experience,  and  ability  to  understand  and 
comprehend  danger  and  to  care  for  them- 
selves. Wabash  R.  Co.  v.  Jones  (1905)  121 
111.  App.  390. 

The  caution  required  of  an  infant  is 
measured  by  its  capacity  and  maturity;  age 
is  not  significant  except  as  a  mark  of  capaci- 
ty. Bess  V.  Atchison,  T.  &  S.  F.  R.  Co. 
(1900)  62  Kan.  299,  62  Pac.  996,  8  Am. 
Xeg.  Rep.  25;  Mendenhall  v.  Atchison,  T. 
&  S.  F.  R.  Co.  (1903)  66  Kan.  438,  61  IaR.A. 
120,  97  Am.  St.  Rep.  380,  71  Pac.  846;  Coy 
v.  Missouri  P.  R.  Co.  (1906)  74  Kan.  853,  80 
Pac.  468,  20  Am.  Neg.  Rep.  540. 

Age  alone,  irrespective  of  intelligence  and 
natural  capacity,  is  not  a  proper  test  of  the 
degree  of  care  required  of  children  in  ac- 
tions for  their  injuries.    Louisville  &  K.  K. 
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f  xed  period  when  a  minor  may  be  held^ 
as  a  matter  of  law,  to  appreciate  danger 


which  may  aurround  him.    His  apprecia^ 
tion  of  danger  will  depend  more  upon  his 


Co.  V.  Webb  (1896)  99  Ky.  332,  35  S.  W. 
1117. 

Intelligence  and  not  age  is  the  controlling 
test  in  determining  the  degree  of  care  re- 
quired of  a  child  to  avoid  personal  injury. 
Trudell  v.  Grand  Trunk  R,  Co.  (1901)  126 
Mich.  73,  53  L.R.A.  271,  85  N.  W.  250. 

Intelligence  and  experience,  as  well  as 
age,  should  be  considered  in  determining 
whether  a  child  has  exercised  due  care  to 
avoid  a  personal  injury.  Harris  v.  Crawley 
(1912)  170  Mich.  381,  136  N.  W.  866  (in- 
jury to  thirteen-year-old  girl  by  falling 
from  a  merry-go-round). 

An  instruction,  in  an  action  for  injury  to 
a  boy  ten  or  twelve  years  old  due  to  volun- 
tarily touching  an  electric  light  wire  in 
the  street,  that  the  boy  was  chargeable  with 
contributory  negligence  "if  he  was  an  in- 
telligent boy  for  one  of  his  years,"  is 
erroneous,  because  age,  intelligence,  knowl- 
edge, and  experience  are  all  to  be  consid- 
ered in  determining  whether  he  had  suffi- 
cient discretion  to  permit  of  his  being 
charged  with  negligence.  Potera  v.  Brook- 
haven   (1909)   95  Miss.  774,  49  So.  617. 

"Not  only  the  age,  but  the  experience 
and  capacity,  of  a  minor  enter  as  factors 
into  the  degree  of  care  he  is  required  to 
observe."  Longree  v.  Jackes-E>vans  Mfg.  Co. 
(1906)   120  Mo.  App.  478,  97  S.  W.  272. 

'^It  is  the  capacity,  not  the  age,  of  an 
infant  that  is  the  criterion  of  his  responsi- 
bility; that  is,  the  individual  infant  is 
singled  out  and  his  conduct  is  measured  by 
his  own  acts, — whether  it  was  such  as  was 
ordinarily  careful  for  one  of  his  capacity 
and  age,  and  not  of  his  age  alone."  Fink 
V.  Kansas  City  S.  R.  Co.  (1912)  161  Mo. 
App.  314,  143  S.  W.  668,  holding,  in  an  ac- 
tion for  injuries  to  a  boy  ten  years  old  by 
falling  from  a  moving  freight  car  to  which 
he  was  clinging,  in  an  effort  to  dodge  a 
missile  thrown  at  him  by  a  brakeman,  that 
an  instruction  was  erroneous  which  in  effect 
made  the  question  of  ordinary  care  on  the 
part  of  the  boy  dependent  simply  on  his 
age.  The  court  said:  "The  jury  in  deter- 
mining whether  plaintiff  exercised  care  or 
was  negligent  should  have  been  authorized 
to  take  into  consideration  not  only  his  age, 
but  his  experience  and  capacity,  as  factors, 
and  his  proved  capacity  to  understand  the 
danger  to  which  he  was  exposed,  and  should 
not  have  been  limited  in  this  consideration 
to  the  care  usually  exercised  by  a  boy  of 
his  age."  And  it  was  held  that  the  giv- 
ing of  the  instruction  was  material  error,  in 
view  of  evidence  of  the  boy*a  ability  to 
care  for  himself.  See  also  Sailer  v.  Fried- 
man Bros.  Shoe  Co.  (1908)  130  Mo.  App. 
712,  109  S.  W.  794,  where  a  similar  rule 
was  laid  down  in  an  action  for  injury  to  a 
fifteen-year-old  employee. 

An  instruction  in  an  action  for  injury  to 
a  twelve-year-old  boy  which  pernwts  the 
jury  to  take  into  consideration,  in  determin- 
ing the  degree  of  care  which  he  should  have 
exercised,  the  age  of  the  boy,  without  any 
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reference  to  his  intelligence,  capacity,  or 
knowledge  of  the  dangers  attending  the  sit- 
uation, is  erroneous;  the  true  test  of  re- 
sponsibility being  the  ability  of  the  child 
to  know  and  appreciate  the  danger,  and 
age  being  an  element  for  consideration  only 
in  so  far  as  it  bears  on  that  question.  Cher- 
ry V.  St.  Louis  &  S.  F.  R.  Co.  (1912)  163 
Mo;  App.  53,  145  S.  W.  837,  where  a  boy 
was  injured  in  attempting  to  climb  over  cars 
which  blocked  a  crossing,  and  it  appeared 
that  he  had  an  appreciation  of  the  danger 
possibly  beyond  that  ordinarily  possessed 
by  one  of  his  years. 

In  an  action  for  injury  to  a  boy  fourteen 
years  old  who  was  struck  by  a  train  ap- 
proaching from  the  rear  while  he  was  walk- 
ing on  a  railroad  track,  the  trial  court 
charged  that  the  degree  of  care  required 
of  the  injured  boy  is  that  care  which  would 
be  exercised  by  a  reasonably  prudent  person 
of  the  same  age.  On  appeal,  the  court  said 
that,  in  view  of  another  trial,  the  judg- 
ment being  reversed  on  other  grounds,  it 
would  invite  the  attention  of  the  trial  court 
to  the  case  of  Missouri,  K.  &  T.  R.  Co.  v. 
Rodgers  (1896)  89  Tex.  675,  36  S.  W.  243, 
in  which  it  had  laid  down  the  rule  that  to 
determine  the  question  of  liability  for  in- 
jury to  a  child  it  is  proper  to  take  into  con- 
sideration his  age,  intelligence,  and  ability 
to  understand  the  character  of  the  act  and 
its  consequences.  Texas  &  P.  R.  Co.  v.  Phil- 
lips (1897)  91  Tex.  278,  42  S.  W.  852. 

In  an  action  for  injury  to  a  boy  eleven 
years  old  from  being  struck  by  a  street  car 
in  attempting  to  cross  the  track,  an  instruc- 
tion was  held  erroneous  in  Norfolk  R.  & 
Light  Co.  V.  Higgins  (1908)  108  V«.  324, 
61  S.  E.  766,  that  the  law  presumes  that  an 
infant  between  seven  and  fourteen  years  of 
age  cannot  be  guilty  of  contributory  neg- 
ligence, which  presumption  may  be  over- 
come by  evidence  that  the  infant  has  more 
than  "the  average  capacity  of  children  of 
his  age."  It  was  said:  "While  age  is,  of 
course,  a  circumstance  to  be  considered  in 
determining  the  capacity  of  a  child  between 
seven  and  fourteen  years  of  age,  it  is  by 
no  means  the  sole  criterion;  but  that  ques- 
tion, as  all  the  authorities  agree,  should 
be  left  to  the  jury,  to  be  determined  by  the 
circumstances  of  the  particular  case,  unen- 
cumbered by  language  in  the  instructions 
from  the  court  of  doubtful  interpretation  aa 
to  what  is  meant  by  'average  capacity  of 
children  of  his  age,  and  as  to  how  this 
'average  capacity'  of  other  children  is  to 
be  determined.  The  instruction  in  question 
was  in  this  respect  plainly  calculated  to 
confuse  and  mislead  the  jury,  and  the  ob- 
jection of  the  defendant  thereto  should  have 
been  sustained." 

See  also  Hackett  v.  Toronto  R.  Co.  (1907) 
10  Ont.  Week.  Rep.  582,  where  it  was  said 
by  one  of  the  judges  that  it  is  not  age,  but 
intelligence,  that  is  the  test  in  applying 
the  doctrine  of  contributory  negligence  to 
children. 
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inteliigence  and  ezperienoe  than  upon 
his  age.  A  boy  of  fourteen  of  average 
intelligenee  with  no  experience  with  dan- 
gerous appliances  may  know  less  of  dan- 
ger than  one  of  less  intelligence  who  has 
had  experience.  So  that  the  question  of 
age,  when  compared  with  natural  intel- 
ligence and  past  experience,  may  have 
very  little  influence  in  determining  the 
abilitv  of  a  minor  to  appreciate  dan- 
ger." " 

Whether  or  not  an  instruction  which 
omits  some  of  the  elements  above  indi- 
cated   as   proper   for   consideration    in 


submitting  to  the  jury  the  question  of 
contributory  negligence  constitutes  prej- 
nudicial  error  is  a  question  as  to  which  no 
fixed  rule  can  be  laid  down.  This  de- 
pends on  the  particular  circumstances 
and  on  the  elements  included  or  omitted; 
and,  in  a  close  case,  apparently  an  error 
of  this  kind  may  be  prejudicial  which  in 
another  case  would  not  be  ground  for 
reversal.  Cases  on  this  point  will  be 
found  in  the  footnote,  it  being  frequently, 
however,  as  is  indicated,  unnecessary  i- 
rectly  to  decide  the  question  involved.*® 
It  is  important  to  observe  in  this  con- 


•TBoyer  v.  Northern  P.  Coal  Co.  (1902) 
27  Wash.  707,  68  Pac.  348  (where  a  four- 
teen-year-old boy  was  injured  while  em- 
ployed in  the  defendant's  coal  mine). 

MAn  instruction  omitting  the  term  '^ez- 
perience"  in  defining  the  degree  of  care  re- 
quired of  a  child,  and  defining  due  care  as 
''such  care  and  caution  as  children  of  her 
age,  capacity,  and  intelligence"  are  capable 
of  exercising  under  the  same  circumstances, 
was  held  reversible  error,  where  there  was 
no  other  instruction  on  the  subject,  in  Lake 
Erie  &  W.  R.  Co.  v.  Klinkrath  (1907)  227 
IlL  439,  81  N.  £.  377,  a  close  case,  in  which 
a  thirteen-year-old  girl,  who  had  lived  for 
a  number  of  years  near  a  railroad  yard,  and 
had  previously  been  at  the  turntable  on 
which  the  injury  occurred,  and  had  been 
cautioned  to  be  careful  by  an  employee  of 
the  railway  company  who  saw  her  playing 
there,  was  injured  as  a  result  of  permitting 
her  leg  to  hang  over  the  edge  of  the  table 
while  it  was  in  motion.  Two  of  the  judges, 
however,  dissented,  on  the  ground  that  the 
words  "age,  capacity,  and  intelligence"  in- 
cluded all  the  elements  necessary  to  enable 
the  jury  properly  to  decide  the  question  of 
contributory  negligence,  and  particularly 
that  the  term  "experience"  was  included  in 
the  term  "capacity." 

In  Shaw  v.  Corrington  (1912)  171  HI.  App. 
232,  an  action  for  injury  to  a  ten -year-old 
boy  by  an  automobile  in  a  street,  it  was 
held  that  an  instruction  was  erroneous 
which  omitted  the  element  of  experience  in 
determining  the  question  of  due  care  on 
the  part  of  the  child.  The  instruction,  how- 
ever, was  erroneous  also  in  other  respects, 
ao  that  it  was  not  necessary  to  decide 
whether  this  particular  error  would  have 
been  sufficient  to  require  reversal  of  the 
judgment. 

In  an  action  for  the  death  of  a  boy  ten 
years  old  due  to  a  defect  in  a  sidewalk,  on 
which  he  was  rolling  a  hoop,  the  court  in  I 
Chicago  V.  Keefe  (1885)  114  IlL  222,  55  Am. 
Rep.  860,  2  N.  E.  267,  instructed  the  jury 
that  the  degree  of  care  to  be  observed  by  the 
boy  was  such  as  "fronlk  his  age  and  intelli- 
gence, under  the  circumstances  was  re- 
quired." On  appeal  the  court  said  that  this 
phraseology  was  not  free  from  objection, 
but  it  thought  the  instruction  was  not  mis- 
leading; that  it  was  sufficient  if  the  boy 
exercised  "such  care  as  under  the  circum- 
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stances  might  be  expected  from  one  of  his 
age  and  intelligence." 

An  instruction  in  an  action  for  injury 
to  a  twelve-year-old  boy  by  a  train  defin- 
ing ordinary  care  on  the  part  of  the  boy  as 
that  which  an  "ordinarily  prudent  child 
would  exercise  under  the  circumstances  and 
in  the  same  situation,  for  one  of  his  age 
and  experience,"  was  said  in  Pittsburgh,  Ft. 
W.  A  C.  R.  Co.  V.  Moore  (1903)  110  DL 
App.  304,  to  be  subject  to  criticism  in  that 
it  omitted  the  element  of  the  intelligence  of 
the  child,  and  that  the  instruction,  instead 
of  the  phrase,  ''for  one  of  his  age  and  ex- 
perience," should  have  been  "for  one  of  his 
age,  capacity,  and  experience."  It  was, 
however,  unnecessary  to  decide  whether  this 
objection  would  constitute  reversible  error, 
the  judgment  being  reversed  on  other 
grounds. 

In  Illinois  C.  R.  Co.  v.  Johnson  (1906)  221 
111.  42,  77  N.  E.  592,  where  an  instruction 
was  given  that  the  deceased,  a  boy  fourteen 
years  old,  who  was  killed  by  an  engine  on 
alighting  from  a  train,  was  required  to  ex- 
ercise only  such  care  and  caution  as  per- 
sons of  his  age  and  discretion  would  or- 
dinarily use  under  the  circumstances,  the 
supreme  court  defined  the  degree  of  care  as 
that  which  ought  reasonably  to  be  expected 
of  children  of  like  age,  capacity,  intelligence, 
and  experience,  but  stated  that  the  omission 
of  some  of  these  elements  to  be  considered 
might  not  have  been  of  much  importance. 
It  was  unnecessary  to  decide  the  question 
as  the  judgment  was  reversed  on  other 
grounds. 

It  was  held  in  Ft.  Worth  &  D.  C.  R.  Co. 
v.  Poteet  (1908)  53  Tex.  Civ.  App.  44,  115 
S.  W.  883,  an  action  for  injury  to  a  seven- 
year-old  boy  who  while  walking  on  the 
track  was  struck  by  a  train  approaching 
from  the  rear,  that  an  instruction  was  prop- 
erly refused  which  directed  the  jury  to  find 
the  boy  guilty  of  contributory  negligence 
if  they  found  that  he  had  "sufficient  mental 
capacity  to  realize  the  danger  of  being  upon 
the  track;"  and  that  the  court  properly 
submitted  the  issue  of  contributory  negli- 
gence to  the  jury  in  an  instruction  authoriz- 
ing them  to  consider  on  the  issue  of 
contributory  negligence  the  child's  age,  in- 
telligence, e??perience,  and  knowledge  or 
information  of  the  danger,  with  aS  the 
other  facts  and  circumstances. 
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nection  that  the  element  merely  of 
knowledge  is  not  so  impK)rtant,  in  deter- 
mining due  care  on  the  part  of  a  child, 
as  the  elements  of  judgment,  discretion, 
and  appreciation  of  the  probability  and 
extent  of  the  danger;  also  that  daring 
and  rashness  are  characteristics  of  chil- 
dren of  certain  ages.  So  that,  as  a  study 
of  the  cases  discloses,  it  frequently  hap- 
pens that  a  child,  because  of  its  adven- 
turous spirit,  natural  to  one  of  its  years, 
without  a  proper  appreciation  of  the 
probability  and  extent  of  the  danger, 
places  itself  in  a  perilous  position  and  is 
injured,  while  a  younger  and  more  timid 
child  avoids  the  danger.  And  familiar- 
ity with  the  particular  danger  has  a 
bearing  also  on  this  aspect  of  the  ques- 
tion, since  it  may,  in  the  case  of  a  child 
not  having  an  appreciation  of  the  proba- 
bility and  extent  of  the  danger,  cause  it 
to   incur   greater   risks    than    it   other- 


wise would  incur.  These  eonsiderations 
should  be  borne  in  mind  in  determining 
whether  a  child  acted  as  other  children 
of  the  same  age,  capacity,  discretion^ 
knowledge,  and  experience  would  have 
acted  under  the  same  or  similar  circum- 
stances. And  these  considerations  point 
also  to  the  importance  of  the  element 
of  judgment  or  discretion  in  determining 
whether  a  child  in  any  case  exercised 
due  care,  as  compared  with  the  element 
simply  of  knowledge.  On  this  point,  it 
was  said  in  a  New  Jersey  case :  ••  "The 
reason  for  the  rule  [that  a  child  is  re- 
quired to  exercise  only  that  degree  of 
care  usually  exercised  by  persons  of 
similar  age,  judgment,  and  experience] 
is  this:  The  conduct  of  a  child  should 
not  be  measured  by  the  standard  of  care 
applied  to  an  adult,  because  the  imma- 
turity of  youth  ordinarily  embraces  not 
only    imperfect    knowledge    of   natural 


In  an  action  for  injury  to  a  boy  thirteen 
years  old  by  the  negligent  discharge  of 
steam  at  a  railway  pumping  station,  the 
court,  on  the  question  of  contributory  neg- 
ligence, instructed  the  jury  that  the  boy 
was  required  to  exercise  such  a  degree  of 
care  as  would  reasonably  be  expected  of 
him,  taking  into  consideration  his  age,  ex- 
perience, and  intelligence.  On  appeal,  the 
court  said  it  was  settled  by  the  overwhelm- 
ing weight  of  authprity  that  a  child  is  held, 
so  far  as  he  is  personally  concerned,  to  the 
exercise  of  such  degree  of  care  and  discre- 
tion as  is  reasonably  to  be  expected  from 
children  of  his  age,  that  the  instruction  was 
in  substantial,  though  not  in  literal,  com- 
pliance with  this  principle,  and  that  when 
it  was  considered  that  the  evidence  tended 
to  show  that  the  plaintiff  was  a  dull  boy 
and  might  not  on  that  account  have  had 
such  discretion  as  is  reasonably  to  be  ex- 
pected from  a  child  of  his  age,  a  slight  de- 
parture in  the  charge  from  the  general  rule 
of  contributory  negligence  as  applicable  to 
children  was  not  error,  but  was  required 
by  the  particular  facts  in  the  case;  that,  in 
fact,  the  rule  had  been  laid  down  by  the 
supreme  court  in  that  state  that  to  deter- 
mine the  question  of  liability  for  Injury  to 
a  child  it  is  proper  to  take  into  considera- 
tion his  age,  intelligence,  and  ability  to 
understand  the  character  of  the  act  per- 
formed and  its  consequences.  Houston  &  T. 
C.  R.  Co.  V.  Bulger  (1904)  35  Tex.  Civ.  App. 
478,  80  S.  W.  557. 

In  an  action  for  injury  to  a  nine-year-old 
boy  sustained  after  he  alighted  from  a 
street  car  by  being  struck  by  a  car  moving 
in  the  opposite  direction,  an  instruction  re- 
quiring the  boy  to  exercise  that  degree  of 
care  usually  exercised  by  boys  of  his  age 
and  capacity  was  objected  to  on  the  ground 
that  it  should  have  gone  farther  and  told 
the  jury  that  the  law  required  the  exercise 
of  care  and  prudence  equal  to  the  boy's 
capacity,  age,  knowledge,  and  experience. 
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The  court  said  the  instruction  was  in  sub- 
stantial compliance  with  its  ruling  in  other 
cases  and  must  be  held  sufficient;  but  that 
on  a  retrial  (the  decision  being  reversed  on 
other  grounds)  it  would  suggest  that  the 
instruction  be  changed  to  meet  the  objec- 
tion urged  against  it.  Van  Xatta  v.  People's 
Street  R.  Electric  Light  &  P.  Co.  (1896) 
133  Mo.  13,  34  S.  W.  506. 

In  Stanley  v.  Chicago.  M.  &  St.  P.  R.  Co. 
(1905)  112  Mo.  App.  601,  87  S.  W.  112,  an 
action  for  injury  to  a  twenty-year-old  em- 
ployee, although  it  was  held  that  an  in- 
struction that  the  jury  must  believe,  before 
they  could  find  against  the  plaintiff  on  the 
ground  of  contributory  negligence,  that  he 
did  not  use  such  care  and  caution  as  a  per- 
son of  his  age  and  experience  would  have 
ordinarily  used  under  the  circumstances, 
did  not  constitute  prejudicial  error,  the  evi- 
dence not  raising  any  question  whether  his 
capacity  was  above  or  below  the  average, 
the  court  intimated  that  a  more  proper  in- 
struction would  have  included  the  terms, 
''capacity,  age,  knowledge,  and  experience.'* 

'The  reason  of  the  rule  exempting  chil- 
dren from  responsibility  does  not  depend 
so  much  on  the  knowledge  and  sprighthness 
of  the  child  as  it  does  upon  his  indiscretion, 
imprudence,  lack  of  judgment,  and  impul- 
siveness." Anderson  v.  Union  Terminal  R. 
Co.  (1899)  81  Mo.  App.  116. 

The  capacity  for  contributory  negligence 
of  an  infant  between  the  ages  of  seven  and 
fourteen  years  is  dependent  not  only  upon 
his  general  intelligence,  but  also  upon  his 
experience  and  maturity.  Norfolk  &  W.  R. 
Co.  V.  Overton  (1911)  111  Va.  716,  69  S.  E. 
1060  (thirteen-year-old  boy  killed  by  a  train 
in  crossing  track).     * 

»» David  V.  West  Jersey  A  S.  R.  Co. 
(1913)  84  N.  J.  L.  685,  87  Atl.  440.  To  the 
same  effect  is  Mann  v.  Missouri,  K.  &  T.  R. 
Co.  (1907)  123  Mo.  App.  486,  100  a  W. 
566. 
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facts  and  laws  and  of  the  proper  relation 
between  cause  and  effect,  but,  when  pos- 
sessed of  these  elements  necessary  to  the 
exercise  of  reasonable  care,  it  still  lacks 
the  discretion,  thoughtfulness,  and  judg- 
ment presumed  to  be  an  attribute  of  the 
ordinary  prudent  adult,  and  which  may 
be  said  to  come  only  with  experience. 
Thoughtlessness,  impulsiveness,  and  in- 
difference to  all  but  patent  and  imminent 
dangers  are  natural  traits  of  childhood, 
and  must  be  taken  into  account  when  we 
come  to  classify  the  conduct  of  the 
child."  And,  on  the  same  point,  it  was 
well  said  in  a  Missouri  case :  ^®  "A  boy 
may  have  the  knowledge  of  an  adult  per- 
son in  respect  to  the  danger  which  will 
attend  a  particular  act,  but  at  the  same 
time  he  may  not  have  the  prudence, 
thoughtfulness,  and  discretion  to  avoid 
them  which  is  possessed  by  the  ordinarily 
prudent  adult  person;  and  therefore  it 
has  become  a  settled  rule  of  law  in  this 


state  that  a  child  is  not  negligent  if  he 
exercise  that  degree  of  care  which  under 
like  circumstances  would  be  expected  of 
one  of  his  years  and  capacity.  And 
whether  he  uses  such  care  in  any  given 
case  is  a  question  to  be  left  for  the  jury 
to  decide.  .  .  .  Although  the  jury 
may  have  found  that  the  plaintiff  had 
sufficient  capacity  to  undersrtand  the  dan- 
ger, yet  he  had  the  right  to  have  it  left 
to  them  to  further  determine  whether  or 
not  he  had  the  prudence,  thoughtfulness^ 
and  discretion  to  avoid  such  danger 
which  is  possessed  by  an  ordinarily  pru- 
dent adult;  and  if  not,  then  to  further 
determine  whether  or  not  he  exercised 
that  degree  of  care  which  under  like  cir- 
cumstances would  be  reasonably  expected 
of  one  of  his  years  and  capacity.  And 
this  omission  in  the  instructions  is  a 
fault  which  we  think  fatal  to  the  judg- 
ment." 
Other  eases  are  to  a  similar  effect.®^ 


w  Thompson  v.  Miaaouri,  K.  «&  T.  R.  Co. 
(1902)  93  Mo.  App.  548,  67  S.  W.  693,  hold- 
ing, in  an  action  for  injury  to  a  minor  (age 
not  stated)  while  attempting  to  pass  be- 
tween cars  which  blocked  a  street  crossing, 
that  it  was  error  to  instruct  the  jury,  in 
effect,  that  if  the  plaintiff  had  sufficient 
mental  capacity  to  know  the  danger  attend- 
ing an  attempt  to  pass  between  the  cars  he 
was  guilty  of  contributory  negligence,  since 
the  instruction  ignored  the  elements  of  pru- 
dence, thoughtfulness,  and  discretion  to 
avoid  the  danger.  See  also  Burger  v.  Mis- 
souri P.  R.  Co.  (1892)  112  Mo.  238,  34  Am. 
St.  Rep.  379,  20  S.  W.  439,  which  lays  down 
a  rule  similar  to  that  above  quoted. 

^  See  also  notes  110  and  111,  infra. 

Lack  of  appreciation  of  the  risks  he  may 
be  running  is  one  of  the  reasons  why  a 
child  is  not  held  to  the  same  degree  of  care 
as  an  adult.  Bums  v.  F.  Knight  &  Son 
(1913)  213  Mass.  510,  100  N.  E.  618. 

On  this  point,  it  was  said  in  an  action  for 
injury  to  an  eleven-year-old  boy  by  a  train 
whUe  crossing  the  track:  "The  evidence 
showed  that  he  had  the  intelligence,  educa- 
tion, and  experience  of  youths  of  his  age. 
He  knew  how  trains  were  operated,  and 
must  be  held  to  have  known  that  if  he  was 
on  the  track  when  the  engine  came  along 
it  would  strike  and  injure  him.  But  while 
he  knew  the  danger  of  being  on  the  track 
when  the  engine  passed,  he  may  have  lacked 
the  discretion  to  appreciate  the  imprudence 
of  attempting  to  cross  the  track  under  the 
circumstances  which  surrounded  him.  If  a 
person  of  ordinary  prudence  would  not  have 
attempted  to  cross  the  track  as  he  did,  nev- 
ertheless, if  the  boy  lacked  the  discretion, 
on  account  of  his  undeveloped  judgment,  to 
appreciate  the  danger,  his  act  would  be  ex- 
cusable." Texas  &  P.  R.  Co.  v.  Ball  (1903) 
—  Tex.  Civ.  App.  — ,  73  S.  W.  420,  reversed 
on  other  grounds  in  (1903)  06  Tex.  622,  70 
S.  W.  4. 
I..R.A.1917F. 


An  instruction  in  an  action  for  the  negli- 
gent killing  of  a  girl  about  nine  years  old 
by  a  street  car,  that  if  she  was  old  enough 
to  know  that  if  she  got  in  front  of  an  ap- 
proaching car  she  was  liable  to  get  hurt,  her 
negligence  would  defeat  a  recovery,  was  held 
unduly  favorable  to  the  defendant  in 
Schmidt  v.  St.  Louis  R.  Co.  (1901)  163  Mo. 
645,  63  S.  W.  834. 

It  is  the  want  of  discretion  of  the  child, 
rather  than  the  want  of  information,  which 
underlies  the  rule  exempting  him  from  the 
same  degree  of  care  required  of  an  adult. 
Owensboro  v.  York  (1904)  117  Ky.  294,  77 
S.  W,  1130  (where  a  twelve-year-old  boy, 
on  a  dare,  touched  a  live  electric  wire). 

In  an  action  for  injury  to  a  thirteen -year- 
old  boy  who  was  bitten  by  a  dog  which  he 
struck  with  a  stick,  in  holding  &at  an  in- 
struction was  not  erroneous  that  if  the  boy 
was  old  enough  to  know  that  striking  the 
dog  would  be  likely  to  incite  it  to  bite,  and 
did  strike  the  dog  and  thereby  incited  it 
to  bite,  he  might  nevertheless  recover  if  the 
jury  found  he  was  in  the  exercise  of  such 
care  as  would  be  due. care  in  a  boy  of  his 
years,  the  court  said:  *lf  the  court  had 
ruled  that  if  the  plaintiff  was  old  enough  to 
know  that  striking  the  dog  would  be  likely 
to  incite  him  to  bite  he  could  not  recover,  it 
would  have  been  erroneous.  This  is  not  a 
true  test*  It  entirely  disregards  the 
thoughtlessness  and  heedlessness  natural  to 
boyhood.  The  plaintiff  may  have  been  old 
enough  to  know,  if  he  stopped  to  reflect, 
that  striking  a  dog  would  be  likely  to  pro- 
voke him  to  bite,  and  yet  in  striking  nim 
he  may  have  been  acting  as  a  boy  of  his  age 
would  ordinarily  act  under  the  same  cir- 
cumstances." Plumley  v.  Birge  (1878)  124 
Masa  67,  26  Am.  Rep.  645,  1  Am.  Neg.  Cas. 
136.  f 

In  determining  the  responsibility  for  neg- 
ligence on  the  part  of  children,  the  question 
is  not  whether  the  child  had  the  capacity 
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Indeed,  in  the  case  of  injury  to  a  child 
between  seven  and  fourteen  years  of  age, 
it  has  been  held  that  it  is  not  the  ability 
to  know  or  even  appreciate  the  danger 
which  makes  it  responsible  for  contribu- 
tory negligence,  but  that  as  a  basis  for 
such  responsibility  there  must  be  a  ma- 
turity and  discretion  beyond  its  years 
which  would  lead  it  to  take  care.^ 

Attention  is  called,  however,  to  several 
important  distinctions  in  connection  with 
the  above  considerations.  Thus,  in  a 
South  Carolina  case,^  where  an  action 
was  brought  for  injuries  sustained  by 
a  boy  ten  years  old  on  a  turntable,  it 
was  held  that  while  the  question  of  con- 
tributory negligence  was  properly  left  to 
the  jury  to  determine  in  view  of  the  in- 
telligence and  capacity  of  the  boy,  testi- 
mony as  to  caution,  prudence,  reckless- 


ness, or  impetuosity  on  his  part,  as  an 
excuse  for  contributory  n^ligence,  not- 
withstanding his  intelligence  and  capac* 
ity  should  have  taught  him  better,  was 
properly  excluded.  So,  carelessness  or 
negligence  under  the  particular  circum- 
stances, it  has  been  held,  should  not  be 
considered  in  determining  whether  the 
child  had  the  capacity  to  appreciate  the 
danger  or  was  in  the  exercise  of  due 
care.®*  And  in  a  recent  Maine  decision  •• 
it  was  said  that  children  who  are  sui 
juris  are  bound  to  exercise  that  degree 
or  extent  of  care  which  ordinarily  prud- 
ent children  of  their  age  and  experience 
are  accustomed  to  use  under  similar  cir- 
cumstances ;  that  the  standard  is  the  con- 
duct of  children  who  are  ordinarily  care- 
ful. 


and  intelligence  to  know  that  it  would  be 
injured  if  the  events  in  question  occurred, 
but  whether  it  was  of  an  age,  and  had  the 
capacity  and  experience,  to  realize  and  ap- 
preciate the  risk  of  injury  to  which  it  was 
exposing  itself.  Cahill  v.  E.  B.^  A.  L. 
Stone  Co.  (1914)  167  Cal.  126,  138  Pac.  712. 

On  this  point,  it  was  well  said  in  a  Michi- 
gan Case:  '"We  cannot  hesitate  to  hold 
that  in  all  cases  where  the  responsibility 
of  action  or  self-preservation  is  involved 
it  is  both  absurd  and  cruel,  and  plainly  un- 
lawful, to  expect  or  demand  of  any  human 
being  judgment  or  caution  not  naturally  to 
be  expected  from  persona  of  his  age  and 
capacity.  It  is  equally  absurd  to  make 
mere  intellect  any  controlling  test  in  such 
matters.  Children  may  differ  very  much  in 
quickness,  but  the  habits  of  caution  and 
reflection  come  only  with  time  and  experi- 
ence. The  law  does  not  prohibit  the  free 
agency  of  minors  from  any  theory  that  they 
have  not,  long  before  reaching  majority,  as 
much  knowledge  on  many  subjects  as  they 
need.  It  is  because  from  youth  itself,  in 
spite  of  education  and  surroundings,  there 
must  always  be  expected  a  greater  liability 
to  business  errors,  and  to  imposition,  and 
a  greater  lack  of  care  in  guarding  against 
dangers  of  all  kinds,  than  experience  shows 
to  be  likely  in  manhood.  Cases  of  early 
maturity  are  exceptional,  and  any  rule  of 
law,  civil  or  criminal,  which  treats  a  child 
as  anything  but  a  child,  is  inhuman  and  bar- 
barous. And  any  standard  of  liability  which 
regards  knowledge  and  mere  intellectual 
capacity,  without  reference  to  age  and  the 
discretion  which  is  to  be  fairly  expected  of 
it,  is  not  a  fair  standard,  and  cannot  fail 
to  do  great  wrong.^  Hargreavea  v.  Deacon 
(1872)  25  Mich.  1. 

A  special  finding  that  a  nine-year-old 
child,  who  was  injured  by  a  backing  engine 
in  attempting  to  cross  the  track,  was  of 
sufficient  age,  intelligence,  and  experience 
to  know  and  realize  the  danger  usually  at- 
tendant upon  crossing  railroad  tracks,  was 
held  in  Crabtree  v.  Missouri  P.  R.  Co.  (1910) 
L.R.A.1917F. 


86  Neb.  33,  136  Am.  St.  Rep.  663,  124  N.  W. 
932,  not  inconsistent  with  a  verdict  in  her 
favor  for  injuries  so  sustained,  based  upon 
the  view  that  she  used  such  care  as  might 
ordinarily  be  expected  from  a  child  of  her 
years. 

«»  Birmingham  R.  Light  &  P.  Co.  v.  Land- 
rum  (1907)  153  Ala.  192,  127  Am.  St.  Rep. 
25,  45  So.  198.  The  action  was  for  injury 
to  a  boy  eleven  years  old,  who,  on  alighting 
from  a  street  car  and  attempting  to  pass 
behind  the  car  across  the  track,  was  struck 
by  a  car  moving  in  the  opposite  direction; 
and  it  was  accordingly  held  that  an  instruc- 
tion was  properly  refused  to  find  for  the  de- 
fendant if  the  jury  found  that  the  boy  had 
sufficient  discretion  and  judgment  to  know 
and  appreciate  the  danger  of  going  on  the 
track  without  stopping,  looking,  and  listen- 
ing for  the  approach  of  cars. 

68Bridger  v.  Asheville  &  S.  R,  Co.  (1887) 
27  S.  C.  456,  13  Am.  St.  Rep.  663,  3  S.  E. 
860. 

•4  See,  Glover  v.  Gray  (1881)  9  111.  App. 
329,  where,  in  an  action  for  injuries  to  a 
twelve-year-old  boy  while  employed  in  a 
factory,  an  instruction  was  held  erroneous 
that  if  the  jury  believed  from  the  evidence 
that  the  boy  was  near  the  machinery  from 
which  he  might  receive  injury,  and  was  care- 
less or  negligent  in  his  conduct  or  work, 
that  was  a  circumstance  to  be  considered 
in  arriving  at  the  conclusion  as  to  whether 
he  was  of  an  age  capable  of  appreciating  the 
danger  of  the  position  he  occupied,  or 
whether  he  was  using  such  a  degree  of  care 
as  was  usual  among  children  of  his  age.  The 
court  said  that  the  carelessness  and  negli- 
gence of  the  boy  did  not  prove  that  he  was 
exercising  the  degree  of  care  that  is  usual 
with  children  of  his  age,  nor  did  they  tend 
to  prove  that  he  was  not  of  an  age  capable 
of  appreciating  the  danger  of  the  position 
he  occupied;  and  that  proof  of  i)egligcnce  is 
not  proof  of  a  want  of  capacity  to  appre- 
ciate danger. 

« Crosby  v.  Maine  C.  R.  Co.   (1915)   113 
i  Me.  270,  L.R.A.1915E,  225,  98  Atl.  744 


ANNOTATION— CONTRIBUTORY  NEGLIGENCE  OF  CHILDREN. 


37 


d.  PartUmiar  Inslructiofia* 

In  discussing:  the  various  elements 
proper  for  consideration  in  determining 
whether  a  child  has  exercised  due  care, 
instructions  bearing  on  that  point  have 
been  noted.**  There  are,  however,  other 
instructions,  the  correctness  of  which  has 
been  challenged.  Their  consideration  at 
this  point  will  serve  to  point  out  more 
clearly  the  rule  as  to  the  care  required 
of  children,  and  its  limitations.  Thus,  it 
has  been  held  that  since  due  care  ac- 
cording to  age  and  capacity  is  all  the 


law  exacts  of  a  child  of  tender  years, 
and  ordinary  care,  which  is  that  of  every 
prudent  man,  is  not  the  standard  for  a 
child,  it  is  error  to  charge  the  jury  in 
effect  that  if  a  child  had  not  the  capacity 
to  exercise  the  care  of  a  prudent  man 
it  would  not  be  chargeable  with  negli- 
gence.*^ Upon  the  other  hand,  although 
there  is  authority  to  the  contrary,**  in 
the  majority  of  the  cases  considering  the 
matter,  instructions  have  been  held  not 
erroneous  directly  charging  that  the  con- 
duct of  a  child  is  not  to  be  measured  by 
the  same  standard  as  that  of  an  adult,*^ 


W  See  II.  c,  Bupra. 

67  Western  &  A.  R.  Co.  v.  Rogers  (1898) 
104  Ga.  224,  30  S.  E.  804,  4  Am.  Neg.  Rep. 
606. 

MIt  was  held  in  Chicago,  R.  L  &  P.  R. 
Co.  V.  Ohlsson  (1897)  70  IlL  App.  487,  an 
action  for  injury  to  a  six-year-old  child  by  a 
train  while  attempting  to  cross  the  track, 
that  an  instruction  was  erroneous,  that  the 
law  does  not  require  of  an  infant  six  years 
of  age  the  same  degree  of  care  and  caution 
that  it  does  of  an  adult,  but  only  requires 
such  care  and  caution  as  is  ordinarily  ex- 
ercised by  one  of  its  age,  capacity,  and  ex- 
perience. The  court  said.  "The  instruction 
is  erroneous  because  it  invades  the  province 
of  the  jury.  It  is  not  proper  for  the  court 
to  tell  the  jury  that  the  law  does  not  require 
of  an  infant  six  years  of  age,  or  any  other 
age,  the  same  degree  of  care  and  caution 
that  it  does  of  an  adult.  It  is  always  a 
question  of  fact  to  be  determined  by  the 
jury  whether  a  child  is  of  sufficient  age 
to  exercise  proper  care  for  its  safety  under 
the  circumstances.  We  do  not  feel  warrant- 
ed in  reversing  the  judgment  because  of  this 
instruction,  however.  The  age  of  appellee 
was  so  tender  that  no  serious  harm  was 
done  appellant  by  the  giving  of  it." 

And  in  Scott  v.  McMenamin  (1893)  51 
IlL  App.  121,  an  action  for  injury  to  a  six- 
teen-year-old boy  while  in  the  defendant's 
employ  engaged  in  operating  an  elevator,  it 
was  held  erroneous  to  instruct  the  jury,  on 
the  question  of  contributory  negligence, 
that  "the  law  does  not  require  that  a  per- 
son of  the  age  of  .  .  .  [the  plaintiff] 
shall  exercise  the  same  degree  of  care  and 
caution  as  a  person  of  maturer  years,  but 
only  such  care  and  caution  as  a  person  of 
his  age,  intelligence,  and  discretion  would 
naturally  and  ordinarily  use  under  like  cir- 
cumstances." The  court  said  that  where 
the  question  of  the  negligence  of  an  infant 
arises  the  circumstances  in  evidence  are 
always  to  be  taken  into  consideration,  and 
the  inquiry  is  whether  the  minor  exercised 
such  care  as  under  the  circumstances  might 
be  expected  from  one  of  his  age  and  intel- 
ligence; and  that  the  statement  that  the 
law  does  not  require  that  a  person  of  the 
age  of  the  plaintifT  shall  exercise  the  same 
degree  of  care  and  caution  as  a  person  of 
maturer  years,  even  in  connection  with 
L.R.A.1917P. 


what  followed,  was,  to  say  the  least,  mis- 
leading. 

« In  Springfield  Consol.  R.  Co.  v.  Welsch 
(1895)  165  Ul.  511,  40  N.  E.  1034,  an  in- 
struction was  approved,  in  an  action  for  in- 
jury to  a  seven -year-old  child  by  a  street 
car  while  crossing  the  track,  that  **the  law 
does  not  require  of  an  infant  seven  years 
of  age  the  same  degree  of  care  and  caution 
which  it  does  of  an  adult,  but  it  only  re- 
quires such  care  and  caution  as  is  ordinarily 
exercised  by  one  of  his  age  and  capacity." 

So,  in  an  action  for  injury  to  a  child  who 
was  riding  on  the  running  board  of  a  street 
car,  it  was  held  in  Vessels  v.  Metropolitan 
Street  R.  Co.  (1908)  120  Mo.  App.  708,  108 
S.  W.  578,  not  erroneous  to  instruct  the 
jury  that  "due  care  on  the  part  of  an 
infant  does  not  require  the  judgment  and 
thoughtfulness  that  would  be  expected  of 
an  adult  person  under  the  same  circum- 
stances," and  that  if  the  jury  believed  from 
the  evidence  that  the  plaintiff  was  an  in- 
fant under  fourteen  years  of  age  and  ex- 
ercised that  degree  of  care  which  under 
like  circumstances  would  reasonably  be  ex- 
pected of  one  of  his  years  and  capacity  he 
would  not  be  guilty  of  contributory  negli- 
gence. 

And  an  instruction  was  approved  in  Mexi- 
can C.  R.  Co.  V.  Rodriguez  (1911)  —  Tex. 
Civ.  App.  — ,  133  S.  W.  690,  in  an  action 
for  injury  to  a  five-year-old  boy  by  a  train 
backed  along  a  public  street,  that  "a  child 
of  such  tender  years  is  not  held  to  the  same 
degree  of  accountability  as  an  adult  man;" 
it  being  contended  that  this  was  a  charge  on 
the  weight  of  evidence,  argumentative,  and 
took  from  the  jury  the  right  to  determine 
the  degi-ee  of  accountability  to  which  the 
child  should  be  held. 

Also  in  Texas  A  P.  R.  Co.  v.  Ball  (1905) 
38  Tex.  Civ.  App.  278,  85  S.  W.  456,  an  ac- 
tion for  injury  to  a  boy  eleven  years  old 
by  a  train  while  crossing  a  railroad  track, 
the  court  approved  an  instruction  that  a 
child  of  tender  years  is  not  held  to  the  same 
degree  of  accountability  as  an  adult,  but 
that  the  question  of  his  intelligence  and 
mental  capacity  is  for  the  jury  to  deter- 
mine from  all  the  facts  and  circumstances 
in  evidence;  it  being  contended  that  this 
was  a  charge  on  the  weight  of  the  evidence 
and  erroneous  for  the  reason  that  the  evi- 
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and  even  that  it  ''must  not''  be  so  meas- 
ured.'^'* 

However,  it  seems  that  where  exper- 
ience and  knowledge  of  the  particular 
danofor  are  shown,  an  instruction  that  a 
child  is  not  required  to  exercise  the  care 
of  an  adult  may  be  misleading,  and  it 
has  been  so  held 7®* 

It  has  been  held  erroneous,  in  an  ac- 
tion for  injury  to  a  child  seven  years  old, 
after  charging  that  the  degree  of  care 
exacted  of  an  adult  is  not  to  be  demand- 
ed or  expected  of  children,  to  instruct 
the  jury  that  if  they  believed  the  child 
possessed  the  intelligence  of  an  adult 
they  should  hold  him  under  obligation 
to  care  for  himself  to  the  extent  re- 
quired of  persons  of  mature  yearsJ^  The 
action  was  for  injury  to  a  boy,  while 
standing  on  a  sidewalk,  by  being  struck ' 


by  a  cable  which  a  street  railway  com- 
pany was  stringing;  and  it  was  said  that 
the  instruction  was  misleading,  that 
ability  to  care  for  one's  self  is  a  product 
of  experience,  that  in  the  nature  of 
things  no  child  of  eight  years  has  gather- 
ed conceptions  enough  of  life  to  take 
such  precautions  for  his  own  safety  as 
a  person  of  a  greater  number  of  years, 
although  of  a  less  degree  of  intelligence; 
and  that  it  should  be  announced  as  a  rule 
of  law  that  no  infant  of  tender  years  iii 
to  be  judged  in  his  conduct  by  the  stand- 
ard of  care  required  of  persons  of  ma- 
turity. 

It  has  been  held  also  that  instructions 
are  erroneous,  or  at  least  inaccurate, 
which  define  the  care  required  of  a  child 
as  such  as  one  of  his  age,  under- 
standing, and  experience  ''should  have 


dence  showed  the  boy  had  been  raised  near 
the  railroad,  and  was  better  educated  and 
knew  more  about  the  danger  from  railroad 
cars  than  the  average  adult. 

To  a  similar  effect  is  North  Texas  Constr. 
Co.  v.  Bostick  (1904)  —  Tex.  Civ.  App. 
— ,  80  S.  W.  100,  holding,  in  an  action  for 
injury  to  an  ciprht-year-old  boy  by  the  ma- 
chinery in  a  ginhouse,  that  an  instruction 
was  not  prejudicial  to  the  defendant  that 
the  conduct  of  a  child  of  tender  years  is 
not  to  be  judged  by  the  same  rule  which 
governs  that  of  adults;  that  while  it  is  the 
general  rule  that  to  entitle  an  adult  to  re- 
cover damages  for  an  injury  he  must  him- 
self have  been  free  from  negligence,  this 
rule  when  applied  to  a  child  of  tender  years 
will  not  prevent  a  recovery  unless  it  has 
the  intelligence,  prudence,  and  caution  to 
know,  appreciate,  and  understand  the  dan- 
gers incident  from  its  wrongful  acts  and 
omissions.  The  decision  was  reversed  on 
other  grounds  in  (1904)  98  Tex.  238,  83  S. 
W.  12. 

And  an  instruction,  in  an  action  for  in- 
jury to  a  boy  eleven  years  old  by  the  explo- 
sion of  a  dynamite  cap  with  which  he  was 
playing,  that  the  jury  '^should  not  apply 
to  the  plaintiff  in  the  case  the  same  rule 
you  would  apply  to  a  grown  man,"  was 
held  in  Davis  v.  Wenatchee  (1915)  86  Wash. 
13,  149  Pac.  337,  not  erroneous,  where  the 
court  also  instructed  the  jury  that,  in  de- 
termining the  question  whether  or  not  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, they  should  take  into  consideration 
his  age,  experience,  knowledge,  and  the 
amount  of  prudence,  care,  and  judgment 
which  would  ordinarily  and  reasonably  be 
expected  of  a  boy  of  that  age  under  the  cir- 
cumstances, and  that  this  was  the  rule  by 
which  the  question  as  to  whether  or  not  he 
was  guilty  of  contributory  negligence 
should  be  measured. 

70  An  instruction,  in  an  action  for  injury 
to  a  girl  thirteen  years  old  in  crossing  a 
railroad  in  a  sleigh  driven  by  an  adult,  that 
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the  degree  of  care  and  caution  which  she 
was  required  to  exercise  *'must  not  be 
measured  by  a  person  of  mature  years" 
was  held  not  erroneous  as  a  direction  to  the 
jury,  but  as  merely  a  suggestion  that  in 
considering  the  child's  conduct  it  was  the 
duty  of  the  jury  to  consider  and  give  prop- 
er weight  to  the  fact  of  infancy.  Bennett 
v.  Xew  York  C.  &  H.  R.  R.  Co.  (1891)  40 
N.  Y.  S.  R.  948,  16  N.  Y.  Supp.  765,  affirmed 
without  opinion  in  (1892)  133  N.  Y.  663, 
30  X.  E.  1149. 

''Oi  In  an  action  for  injury  to  a  boy  about 
nine  years  old  by  an  engine,  while  walking 
along  the  track,  where  it  appeared  that  he 
was  in  the  habit  of  riding  on  trains,  and 
knew  that  the  engine  was  taking  coal  and 
was  likely  to  start  at  any  moment,  it  was 
held  that  an  instruction  was  erroneous  that 
a  child  is  not  required  to  exercise  the  same 
degree  of  care  as  a  person  of  mature  years, 
and  is  bound  to  exercise  only  such  care  as 
children  of  his  age,  capacity,  and  intelli- 
gence are  capable  of  exercising,  since  it 
tended  to  mislead  the  jury  to  infer  that  a 
child  is  never  required  to  exercise  the  same 
degree  of  care  as  an  adult.  Wabash  R.  Co. 
V.  Jones  (1905)  121  111.  App,  390.  The  in- 
struction, it  was  said,  was  especially  miS' 
leading  in  view  of  the  averment  in  the  dec- 
laration that  the  plaintiff  was  incapable  of 
exercising  care  because  of  his  **tender 
years."  The  court  said  that  while  it  can- 
not be  laid  down  as  a  general  rule  that  all 
infants  over  seven  years  of  age  are  re- 
quired to  exercise  the  care  of  an  adult,  they 
are  required  to  exercise  such  care  as  a  per- 
son of  like  age,  intelligence,  experience,  and 
capacity  for  understanding  and  avoiding 
the  danger  might  reasonably  be  expected  to 
exercise  under  similar  circumstances,  and 
that  if  the  child  possesses  the  capacity  of 
an  adult  the  law  requires  him  to  exercise 
the  same  degree  of  care  and  prudence  as 
an  adult. 

7X  Burckell  v.  Afemphis  Street  R,  Co. 
(1911)  2  Temu  C.  C.  A.  576. 
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used,"  '^  or  such  as  the  jury  "would  ex- 
pect" ''^  a  child  of  the  particular  age  to 
use;  although  an  instruction  embodying 
the  idea  that  the  exercise  of  the  care 
which  might  "reasonably  be  expected"  of 
the  child  is  sufficient  has  been  upheldJ^ 
An  instruction  which  requires  the  ex- 
ercise of  the  highest  degree  of  care  of 
which  the  child  is  capable  is,  of  course, 


erroneous. 


75 


Whether  or  not  a  child  should  exercise 
the  care  ordinarily  exercised  by  the 
"great  mass"  of  children,"^^  or  the  "great 
mass  of  ordinarily  prudent  children,"  ''^ 
has  been  considered  in  several  Wiscon- 
sin cases.  And  the  question  has  arisen 
in  various  cases  as  to  whether  certain 
instructions  on  the  care  required  of  a 
child  were  erroneous  as  argumentative  or 
a  charge  on  the  weight  of  the  evidence,'* 


W  An  instruction,  in  an  action  for  the 
negligent  killing  of  a  boy  nearly  fourteen 
years  old  by  a  street  car,  that  the  jury 
should  determine  whether  the  boy  at  the 
time  was  using  such  care  as  an  ordinary 
and  careful  person  of  the  same  age,  under- 
standing, and  experience  "should  have  used," 
is  erroneous,  as  leaving  to  the  jury  to  fix 
the  standard  of  care  according  to  their  own 
notions,  instead  of  determining  •what  care 
ordinarily  careful  persons  of  similar  age 
and  experience  do  or  would  use.  Wills  v. 
Ashland  Light  P.  (fe  Street  R.  Co.  (1900) 
108  Wis.  255,  84  N.  W.  J198. 

WAn  instruction  involving  the  question 
whether  the  plaintiff  used  such  care  as  "the 
jury  would  expect"  of  a  boy  of  his  age,  is 
inaccurate,  the  test  being,  not  the  conject- 
ure of  the  jury,  but  the  care  which  a  boy 
of  ordinarv  caution  would  have  used.  I-K?e 
V.  St.  I^uia  Hame  Mfg.  Co.  (1879)  6  Mo. 
App.  578. 

''♦An  instruction  in  an  action  for  injury 
to  a  nine-year-old  boy,  who  was  run  over 
by  a  wagon  while  crossing  the  street,  that 
a  child  is  required  to  act  with  the  care  and 
prudence  which  can  reasonably  be  expected 
of  its  capacity  and  age,  and  when  it  mani- 
fests "as  much  care  and  prudence  as  can 
reasonably  be  expected  from  it"  it  is  not 
guilty  of  neglif^ence,  was  held  not  prejudi- 
cial to  the  defendant,  in  Jennings  v.  Schwab 
(1895)    64    Mo.   App.    1.3. 

w  In  an  action  for  injury  to  a  boy  (age 
not  stated)  by  reason  of  a  defect  in  the  side- 
walk, an  instruction  that  he  was  "bound 
to  exercise  such  reasonable  care  and  caution 
for  his  personal  safety,  while  using  the  side- 
walk, as  a  boy  of  his  age,  experience,  and 
intelligence  was  individually  capable  of," 
was  held  erroneous  as  exacting  the  highest 
degree  of  care  of  which  the  boy  was  capable, 
whereas  he  was  only  required  to  exercise 
that  ordinary  care  ana  prudence  which  under 
like  circumstances  could  reasonably  be  ex- 
pected of  a  boy  of  his  years  and  capacity. 
Stern  v.  Bensieck  (1001)  ICl  Mo.  146,  61 
S.  W.  694,  9  Am.  Neg.  Rep.  520. 

Win  an  action  for  injury  to  a  boy  six- 
teen years  old  while  employed  in  a  mill,  the 
court'  in  Anderson  v.  Chicago  Brass  Co. 
(1906)  127  Wis.  273,  106  N.  W.  1077,  re- 
garding an  instruction  which  defined  ordi- 
nary care  on  the  part  of  the  boy  as  "such 
care  as  boys  of  tltc*  age,  intelligence,  and 
experience  of  the  plaintiff  usually  exercise 
under  similar  circumstances,"  said;  "This 
instruction  is  complained  of  as  erroneous 
becau.se  it  does  not  carry  the  idea  that  the 
care  must  be  the  care  ordinarily  used  by 
L.R.A4917F. 


the  great  mass  of  boys,  or  by  {he  class  of 
ordinarily  careful  boys.  The  instruction 
would  have  been  more  exact  had  it  contained 
some  words  of  this  import,  but  under  the 
decisions  of  this  court  we  think  it  must  be 
held  that  it  fairly  conveys  that  idea,  and 
hence  is  not  erroneous."  Attention  is  called 
in  this  connection  to  Briese  v.  Maechtle 
(1911)  146  Wis.  89,  35  L.R.A.(N.S.)  674, 
130  X.  W.  893,  Ann.  Cas.  1912C,  176,  1  N. 
C.  C.  A.  769,  in  which,  regarding  the  degree 
of  care  required  of  the  defendant,  a  ten- 
year-old  boy  who  collided  with  the  plaintiff 
while  at  play,  the  court  said:  "The  rule 
is  that  a  child  is  only  required  to  exercise 
that  degree  of  care  which  the  great  mass  of 
children  of  the  same  age  ordinarily  exercise 
under  the  same  circumstances,  taking  into 
account  the  experience,  capacity,  and  under- 
standing of  the  child." 

77  In  an  action  for  injury  to  a  thirteen - 
year-old  girl  by  reason  of  a  defective  side- 
walk, an  instruction  was  held  erroneous,  in 
Collins  V.  Janesville  (1900)  107  Wis.  436, 
83  X.  W.  695,  which  defined  ordinary  care 
as  such  care  "as  the  great  mass  of  ordi- 
narily prudent  children  of  her  age  and  ca- 
pacity exercise  under  like  circumstances." 
The  court  called  attention  to  this  as  a  ^linor 
defect  in  view  of  the  fact  that  the  case  for 
other  reasons  was  remanded  for  a  new  trial, 
stating  that  the  instruction  "seems  clearly 
incorrect,  because  it  subdivides  the  class  of 
ordinarily  prudent  children,  and  makes  the 
action  of  one  division  of  the  class  the  test 
of  ordinary  care.  The  test  is  such  care  as 
would  be  exercised  by  ordinarily  prudent 
and  careful  children,  er  the  great  mass  of 
children  of  her  age,  under  similar  circum- 
stances." 

78  An  instruction,  in  an  action  for  injury 
to  a  boy  ten  or  twelve  years  old  caused  by 
his  voluntarily  touching  a  live  electric  wire 
attached  to  a  street  lamp  which  had  fallen, 
that,  in  determining  the  question  of  con- 
tributory negligence,  the  jury  must  consider 
the  fact  that  the  boy  had  lived  all  his  life 
in  a  city  where  they" had  electric  lights  and 
electric  wires,  and  the  fact  that  he  had  op- 
portunities to  learn  and  appreciate  the 
dangers  of  such  agencies,  was  erroneous  as 
argumentative,  a  charge  on  the  weight  of 
the  evidence,  and  as  singling  out  and  giving 
undue  prominence  to  certain  portions  of  the 
evidence,  to  the  exclusion  of  the  remainder. 
Potera  v.  Brookhaven  (1909)  95  Miss.  774, 
49  So.  617. 

On  the  other  hand,  an  instruction,  in  an 
action  for  injury  to  a  boy  sixteen  years  old 
because  of  an  excessive  voltage  in  an  elec- 
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or  as  leading  the  jnry  possibly  to  believe 
that  the  same  degree  of  care  was  re- 
quired of  a  child  as  of  an  adult,"^  or  as 
excluding  consideration  of  unusual  in- 
telligence on  the  part  of  the  particular 
childy^^  or  as  assuming  that  the  child 
was  of  "imperfect  discretion/' •*  or  as 


submitting  to  the  jury  whether  the  care 
was  "deemed  adequate*'  by  the  child ,•* 
or  as  using  the  term  "immature"  in  ofe- 
fining  the  class  of  persons  whose  conduct 
is  not  to  be  measured  by  the  standard 
applied  to  adults.** 


trie  wire  which  he  was  helping  to  remove, 
that  on  the  question  of  contributory  negli- 
gence the  jury  should  consider,  ''among 
other  things,"  the  boy's  age,  his  knowledge 
of  electricity,  knowledge  of  the  particular 
wire,  the  general  circumstances,  and  the 
conduct  of  other  persons  just  before  the 
accident,  was  held  in  Bice  v.  Wheeling  Elec- 
trical Co.  (1907)  62  W.  Va,  685,  59  S.  E. 
626,  not  erroneous  as  tending  to  give  undue 
prominence  to  the  particular  facts  named, 
leading  the  jury  to  consider  them  to  the 
exclusion  of  other  circumstances.  The  court 
said  that  the  age  and  general  information 
of  an  infant  in  such  cases  are  prominent 
facts  which  may  be  specially  given  in  a 
charge  to  the  jury,  although  not  to  the  ex- 
clusion of  all  other  facts  and  circumstances. 

See  also  Texas  &  P.  R.  Co.  v.  Ball,  in 
note  69,  supra. 

TO  An  instruction,  in  an  action  for  the 
negligent  killing  of  a  thirteen-year-old  girl, 
that  her  conduct  should  be  measured  by 
what  "an  ordinarily  cautious,  careful,  and 
prudent  person  would  have  done  under  the 
same  circumstances."  was  held  objectionable 
as  possibly  misleading  the  jury  to  believe 
that  the  same  degree  of  care  was  required 
of  the  girl  as  of  an  adult,  instead  only  of 
such  care  as  is  ordinarily  exercised  by 
chihlren  of  the  same  age  and  capacity. 
Quill  V.  Southern  P.  Co.  (1903)  140  Gal. 
268,  73  Pac.  991. 

80  Where  an  instruction  submitted  to  the 
jury  the  question  whether  the  plaintiff  exer- 
cised such  care  as  boys  of  his  "age  and  dis- 
cretion" usually  exercise,  it  was  held  that 
the  defendant  could  not  complain  that  by 
the  instructions  evidence  of  unusual  intel- 
ligence on  the  part  of  the  plaintiff  was  ex- 
cluded from  consideration  of  the  jury  in 
determining  whether  he  exercised  due  care. 
Beaudin  v.  Bay  City  (1904)  136  Mich.  334, 
99  N.  W.  285,  4  Ann.  Cas.  248,  16  Am.  Neg. 
Rep.  108. 

«i  In  an  action  for  the  killing  of  a  ten- 
year-old  boy  by  a  street  car,  on  instruction 
that  he  was  required  to  exercise  only  such 
care  as  might  reasonably  be  expected  of  a 
boy  of  his  age  and  capacity  under  similar 
circumstances,  and  that  the  same  degree  of 
care  and  prudence  in  avoiding  danger  is  not 
required  from  a  person  of  tender  years  and 
imperfect  discretion  as  from  a  person  of 
mature  years  and  greater  discretion  under 
similar  circumstances,  was  held  erroneous 
as  assuming  that  the  boy  was  of  imperfect 
discretion.  Lynch  v.  Metropolitan  Street 
R.  Co.  (1892)  112  Mo.  420,  20  S.  W.  642. 
The  court  said:  "While  this  boy  was  only 
required  to  use  the  discretion  that  might 
reasonably  have  been  expected  of  one  of  his 
age  and  capacity,  it  was  clearly  the  province 
of  the  jury  to  determine  what  his  age  and 
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capacity  were,  and  whether  he  used  that 
discretion  in  this  case.  It  was  for  the  jury 
to  determine  whether  he  was  of  imperfect 
discretion  with  respect  to  the  danger  from 
this  car.  The  jury  must  have  understood 
that  the  boy,  in  the  opinion  of  the  trial 
judge,  was  of  imperfect  discretion;  and  the 
whole  tenor  of  the  instruction  was  to  excuse 
his  negligence  for  this  reason.'*  To  a  similar 
effect  is  Day  v.  Citizens  R,  Co.  (1899)  81 
Mo.  App.  471,  an  action  for  injury  to  a 
fifteen-year-old  boy  by  a  street  car  while 
crossing  t^e  track. 

However,  in  an  action  for  injury  to  a  boy 
thirteen  years  old  while  in  the  employ  of  the 
defendant,  it  was  held  in  Rogers  v.  Meyer - 
son  Printing  Co.  (1903)  103  Mo.  App.  683, 
78  S.  W.  79,  that  it  was  not  erroneous  to 
instruct  the  jury  that  the  deceased  was 
bound  to  exercise  only  such  care  and  pru- 
dence as  might  reasonably  be  expected  of  a 
boy  of  his  age  and  capacity  \mder  the  cir- 
cumstances, and  that  the  law  does  not  re- 
quire as  high  care  from  a  person  of  tender 
years  and  imperfect  discretion  as  from  one 
of  mature  years  and  discretion. 

W  In  an  action  for  the  negligent  killing 
of  a  boy  twelve  years  old,  it  was  held  in 
McDonald    v.    Metropolitan    Street    R.    Co. 

(1902)  75  App.  Div.  659,  78  N.  Y.  Supp. 
284,  that  an  instruction  was  erroneous  that 
it  was  the  duty  of  the  boy  "to  exercise  such 
care  and  prudence  to  avoid  an  accident  as 
a  boy  of  his  age  and  of  good  intelligence 
would  exercise  under  the  circumstances  and 
deem  adequate  thereto,"  as  it  left  to  the 
jury  to  determine  whether  the  degree  of 
care  which  the  boy  exercised  was  such  as 
he  deemed  adequate,  and  might  be  construed 
as  meaning  that  if  he  deemed  the  care  ade- 
quate it  met  the  requirements  of  the  law. 
On    motion    for    rearguraent,    however,    in 

(1903)  80  App.  Div.  233,  80  N".  Y.  Rupp.  577, 
the  court,  two  of  the  judges  dissenting, 
reversed  its  holding  on  this  point,  and  took 
the  position  that  the  instruction  was  not 
open  to  the  above  construction,  but  that  the 
words  "deem  adequate  thereto*'  referred  to 
the  mental  process  of  those  persons  exer- 
cising reasonable  care,  to  whose  standard  the 
boy  must  measure. 

88  In  an  action  for  the  death  of  a  boy 
nearly  fourteen  years  old  while  playing  on 
a  turntable,  an  instruction  that  the  coniluct 
of  a  person  of  "immature"  years  is  not  to 
be  judged  by  the  same  rule  which  governs 
adults,  that  a  person  of  "immature"  years 
must  exercise  that  degree  of  care  and  cau- 
tion that  one  of  the  same  age,  intelligence, 
and  experience  would  reasonably  be  expect- 
ed to  exercise  under  similar  circumstances, 
and  that  therefore  the  care  required  of  the 
boy  was  such  as  a  person  of  the  same  age, 
intelligence,  and  experience  would  reason* 
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ably  be  expected  to  use,  and  would  naturally 
and  ordinarily  use,  under  the  same  circum- 
stances, was  held  not  misleading  as  tending 
to  cause  the  jury  to  believe  that  a  person  of 
any  age  under  twenty-one  years  necessarily 
was  not  held  to  the  same  degree  of  care  as 
an  adult,  or  as  prejudicial  to  the  defendant 
in  using  the  term  "immature  years,"  in- 
stead of  the  words  "tender  years."  Stephen- 
ville.  X.  &  S.  T.  K.  Co.  v.  Vo«s  (1913)  — 
Tex.  Civ.  App.  — ,  159  S.  W.  64. 

«4  Where  the  court,  in  an  action  for  the 
death  of  a  nine-year-old  child  by  a  wagon 
in  the  street,  properly  instructed  the  jury 
that  the  care  required  of  the  child  was  only 
such  as  a  child  of  its  age,  intelligence,  ex- 
perience, and  capacity  would  ordinarily  ex- 
ercise, and  there  was  nothing  in  any  other 
instruction  which  negatived  this  rule,  it 
was  held  that  the  plaintiff  could  not  com- 
plain of  the  fact  that  other  instructions 
touching  the  question  of  contributory  negli- 
gence did  not  contain  the  full  statement  of 
tho  rule,  and  omitted  reference  to  the  child's 
as:e,  intelligence,  experience,  and  capacity. 
Sutton  V.  Arrow  Transfer  Co.  (1914)  186 
m.  App.  188. 

In  Shaw  v.  Corrington  (1912)  171  111. 
App.  232,  an  action  for  injury  to  a  ten-year- 
old  boy  by  an  automobile  in  a  street,  the 
court  inBtructed  the  jury  that  the  conduct 
of  a  child  of  tender  years  is  not  to  be  juaged 
by  the  same  rule  which  governs  that  of 
adults — -that  while  it  is  the  general  rule  in 
regard  to  an  adult  that  to  entitle  him  to 
r*»covpr  damacres  for  an  injury  resulting  to 
him  from  the  fault  or  negligence  of  another 
he  must  himself  have  been  free  from  neg- 
ligence and  fault,  this  rule  when  applied  to 
a  child  of  tender  years  will  not  prevent 
recovery  unless  stich  child  is  possessed  of 
that  degree  of  intelligence,  prudence,  and 
caution  which  will  cause  it  to  know  and 
appreciate  and  to  understand  the  dangers 
incident  to  itself  from  its  wrongful  acts 
and  omissions.  In  holding  this  instruction 
erroneous,  the  court  said:  "This  instruction 
in  its  direction  of  what  is  to  be  considered 
in  determining  the  question  of  what  is  due 
care  on  the  part  of  a  child  leaves  out  the  ele- 
ment of  experience,  and  minimizes  the  de- 
gree of  care  required  of  a  child.  .  .  .  It 
is  so  worded  as  to  be  liable  to  mislead  the 
jury  by  giving  them  to  understand  that  the 
burden  is  on  the  defendant  of  proving  that 
the  plaintiff  did  not  have  the  intelligence, 
capacity,  and  experience  to  appreciate  dan- 
ger. The  instruction  should  have  been  re- 
fused also  because  of  its  argumentative 
nature."  * 

An  instruction,  in  an  action  for  injury  to 
a  seventeen-year-old  boy,  while  attempting 
to  cross  a  train  which  blocked  a  street,  that 
if  he  were  old  enough  and  had  mental  ca- 
na<?ity  enough  to  realize  that  he  was  going 
into  a  dangerous- place,  and  understood  the 
danger  of  climbing  across  the  cars,  and 
chose  to  take  the  diances  of  being  injured 
in  his  endeavor,  he  could  not  recover,  was 
held  in  Maglinchey  v.  Southern  P.  Co.  <1896) 
L.R.A.1917F. 


5  Gal.  Unrep.  363,  44  Pac.  1021,  not  incon- 
sistent with  an  instruction  which  defined 
the  degree  of  care  require<i  of  the  boy  as 
such  as,  under  like  circumstances,  a  person 
of  his  age  and  capacity  would  exercise. 

In  affirming  a  judgment  for  the  plaintiff 
in  an  action  for  injury  to  a  boy  eleven  years 
old  while  exploding  a  dynamite  cap  with  an 
electric  battery,  it  was  held  in  Akin  v. 
Bradley  Engineering  &  Mach.  Co.  (1909)  51 
Wash.  658,  99  Pac.  1038,  that  an  instruction 
that,  in  determining  the  question  of  con- 
tributory negligence,  it  was  the  duty  of  the 
jury  to  take  into  consideration  his  age, 
experience,  and  knowledge,  and  the  pru- 
dence, care,  and  judgment  which  would 
ordinarily  and  reasonably  be  expected  of  a 
boy  of  that  age  under  the  circumstances, 
was  not  subject  to  the  objection  that  it 
failed  to  instruct  the  jury  as  to  the  degree 
of  knowledge  the  boy  must  possess  in  order 
to  render  him  responsible  for  his  acts.  It 
was  said:  "This  would  be  impossible  for 
the  court  to  do.  There  is  no  particular  de- 
gree of  intelligence  that  can  be  stated  as 
an  abstract  proposition.  The  court  did  all 
that  it  could  do  in  this  regard  when  it 
stated  to  the  jury  that  they  should  take 
into  consideration  the  amount  of  prudence 
and  care  and  judgment  which  would  ordi- 
narily and  reasonably  be  expected  from  a 
boy  of  that  age,  under  the  circumstances 
and  conditions  shown  by  the  testimony  in 
this  case." 

In  an  action  for  the  killing  of  a  boy  by 
a  train  at  a  street  crossing  while  he  was 
coasting  in  the  street,  an  instruction  was 
held  erroneous  which  merely  directed  the 
jury  in  determining  the  question  of  contrib- 
utory negligence  to  take  into  consideration 
the  boy's  age  and  discretion,  and,  if  they 
found  that  he  was  eleven  years  old  and  did 
not  "possess"  the  discretion  of  an  adult,  to 
consider  that  fact  in  determining  the  ques- 
tion of  contributorv  negligence.  Eswin  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  (1888)  96  Mo. 
290,  9  S.  W.  577.  It  was  said:  **Beyond 
all  doubt  it  was  the  duty  of  the  jury  to 
consider  the  age  of  the  boy,  and  the  fact 
that  he  did  not  have  the  discretion  of  an 
adult  person;  but  this  does  not  go  far 
enough.  It  furnishes  no  guide  for  the  jurors 
at  all.  The  question  is  not  only  one  of  the 
age  and  capacity  of  the  boy,  but  it  is  equal- 
ly important  to  know  how  he  used  that 
capacity,  and  as  to  this  the  instruction  gives 
no  direction.  While  the  instruction  does 
not,  in  terms,  say  that,  being  a  boy  but 
eleven  and  a  half  years  old,  and  not  having 
the  discretion  of  an  adult  person,  he  could 
not  be  guilty  of  contributory  negligence, 
yet  it  comes  very  near  to  it.  The  instruc- 
tion is  misleading,  and  does  not  present  a 
fair  statement  of  the  law.  This  question 
of  negligence  on  the  part  of  the  boy,  con- 
tributing to  his  death,  is  one  of  vital  im- 
portance in  this  case,  and  it  ought  to  be 
fairly  presented.  Under  the  undisputed 
facts  in  the  case,  the  plaintiff  ought  not  to 
recover  until  there  is  a  clear  finding  that 
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€,  Statutory  proviHans. 

In  a  Geoi^gia  case,**  the  court  held  that 
due  care  on  the  part  of  a  child  depended 
on  its  age  and  capacity;  and  stated  that 
it  so  held  with  knowledge  that  the  Code, 
in  general  language,  exacted  ordinary 
care,  with  no  express  exception  as  to 
children;  but  that  as  ordinary  care 
meant,  under  the  law  of  the  state,  the 
care  of  every  prudent  man,  there  must 
be  an  implied  exception  as  to  children, 
for  it  would  be  absurd  to  require  the 
same  degree  of  diligence  from  a  child  as 
from  a  man.  And  this  rule,  it  appears, 
was  subsequently  embodied  in  a  provi- 
sion of  the  Civil  Code.*' 

The  New  Jersey  statute  making  it  un- 
lawful for  any  person  other  than  those 
connected  with  or  employed  on  a  railroad 
to  walk  on  the  tracks,  except  when  the 
same  shall  be  laid  on  a  highway,  and 
providing  that  if  any  person  is  injured 
by  an  engine  or  car  while  walking,  stand- 
ing, or  playing  on  a  railroad,  or  by  jump- 
ing on  or  off  a  car  while  in  motion,  such 


person  shall  be  deemed  to  have  contrib- 
uted to  the  injuries  sustained,  and  shall 
not  recover  therefor,  was  held  in  a  Fed- 
eral case*''  not  to  apply  to  a  child  of 
such  an  age  that  at  common  law  it  would 
not  be  chargeable  with  contributory  neg- 
ligence. 

Ill,  Age  at  which  doctrine  of  eontrih* 
utory  negligence  may  he  applied  to 
child. 

a.  Conclusive  presumption  of  incapac^ 

ity. 

If  the  care  required  of  a  child  is  to  be 
measured  by  such  considerations  as  its 
capacity,  discretion,  knowledge,  and  ap- 
preciation of  the  probability  and  extent 
of  the  danger,  there  is,  of  course,  an  age 
at  which  no  care  can  be  required  of  a 
child;  in  other  words,  an  age  at  which 
the  doctrine  of  contributory  negligence 
has  no  application.  And  in  many  cases^ 
in  actions  for  injuries  to  children  of  ages 
ranging  from  a  few  months  to  seven 
years,  the  courts  have  held  that,  as  mat- 


this  boy  at  the  time  of  the  accident  was 
using  the  care  and  caution  which  might  be 
expected  of  one  of  his  age  and  capacity." 

An  instruction,  in  an  action  for  the  death 
of  a  ten -year-old  boy  who  while  crossing 
a  street  was  killed  by  an  automobile,  that 
the  burden  is  on  the  plaintiff  to  show  that 
the  decedent  was  incapable  of  taking  care 
of  himself  in  the  street,  in  order  to  warrant 
the  jury  in  finding  that  he  was  not  guilty 
of  contributory  negligence,  was  held  er- 
roneous in  Ackerman  v.  Stacey  (1913)  167 
App.  Div.  835,  143  N.  Y.  Supp.  227,  as  re- 
quiring the  plaintiff  to  establish  that  the 
decedent,  without  reference  to  his  age,  in- 
telligence, or  the  circumstances,  was  actually 
incapable  of  taking  care  of  himself  in  the 
street. 

An  instruction,  in  an  action  for  injury  to 
a  nine-year-old  girl  by  a  street  car,  while 
crossing  the  track,  that  an  adult  could  not 
have  recovered  under  the  circumstances,  and 
that  if  the  jury  found  that  the  child's  mind 
was  "reasonably  mature"  there  was  no  fur- 
ther question  for  them  to  consider,  was 
held  not  prejudicial  to  the  plaintiff  when 
considered  in  connection  with  other  instruc- 
tions which  in  effect  directed  further 
consideration  if  the  child  was  not  of  that 
mature  mental  development  to  know  and 
appreciate  the  dangers  from  street  cars,  or 
if  she  was  not  so  developed  that  she  knew 
what  mature  people  understood  in  regard  to 
such  dangers,  or  if  her  mind,  like  those  of 
a  great  many  children,  was  not  fully  ma- 
tured. Hine  v.  Bay  Cities  Consol.  R.  Co. 
<1897)  115  Mich.  204,  73  N.  W.  116. 

In  an  action  for  injury  to  a  fourteen- 
year-old  boy  who,  in  preparing  to  alight 
from  a  street  car,  stepped  to  the  footboard, 
fell,  and  was  run  over  by  the  car,  it  was 
held  that  an  instruction  was  not  erroneous 
L.R.A.1917F. 


that  a  boy  of  fourteen  years  of  age  is 
"only"  required  to  exercise  that  degree  of 
care  which  boys  of  his  age.  capacity,  intel- 
ligence, and  experience  may  reasonably  be 
expected  to  use  under  like  circumstances, 
the  contention  being  that  the  use  of  the 
word  "only"  tended  to  belittle  the  degree 
of  care  which  the  boy  was  required  to  ex- 
ercise. Peterson  v.  Chicago  Consol.  Trac- 
tion Co.  (1907)  231  ni.  324,  83  N.  E.  159. 

An  instruction,  in  an  action  for  injury  to 
a  six-year-old  boy,  that  the  tender  years 
and  want  of  intelligence  of  a  boy  of  this 
age  "will  excuse  him  from  being  visited 
with  the  severe  penalty  of  contributory 
negligence  in  case  of  injury."  but  that  there 
may  be  cases  when  a  child  of  that  age 
would  be  guilty  of  negligence,  was  held 
in  Rummele  v.  Allepheny  Heating  Co.  (1888) 
2  Monaghan  (Pa.)  98,  16  Atl.  78,  not  pre- 
judicial to  the  plaintiff,  on  an  appeal  on  the 
ground  of  the  insufficiency  of  the  judgment 
in  his  favor,  where  the  court  further  in- 
structed the  jury  that  it  found  nothing  in 
the  evidence  to  charge  the  boy  in  that  in- 
stance with  contributory  negligence,  and 
also  that  in  all  cases  where  the  injured 
party  is  guilty  of  negligence  which  con- 
tributes, however  slightly,  to  the  injury, 
he  cannot  recover. 

85  Western  &  A.  R.  Co.  v.  Young  (1899) 
83  Ga.  612,  10  S.  E.  197. 

M  Western  &  A.  R.  Co.  v.  Rogers  (1898) 
104  Ga.  224,  30  S.  E.  804,  4  Am.  Neg.  Rep. 
606. 

87  Erie  R.  Co.  v.  Swiderski  (1912)  117  C. 
C.  A.  17,  197  Fed.  621.  The  action  was  for 
injury  to  a  child  seven  or  eight  years  old 
while  playing  about  a  frei^t  oar  in  a 
street,  it  being  apparently  assumed  that  a 
child  of  this  age  la  incapable  of  contribu- 
tory negligence. 
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ter  of  law,  the  child  was  not  charge- 
able with  personal  contributory  negli- 
gence, not  apparently  because  negligence 
could  not  be  inferred  from  the  partic- 


ular circumstances,  but  because  the  age 
of  the  child  created  a  conclusive  pre- 
sumption that  it  was  incapable  of  per- 
sonal contributory  negligence.^^ 


U  In  the  following  cases,  as  stated  above, 
the  court  apparently  considered  that  the  age 
of  the  child,  which  is  indicated,  precluded, 
as  matter  of  law,  any  inquiry  whether  it 
was  personally  negligent.  The  circum- 
stances of  the  injury  are  indicated,  however, 
in  some  cases,  especially  where  the  child 
was  of  an  age  to  render  it  doubtful  wheth- 
er the  rule  of  conclusive  presumption  should 
apply,  because  in  some  instances  the  court 
may  have  intended  simply  to  hold  that 
negligence  on  the  part  of  the  child  could  not 
be  inferred  under  the  particular  circum- 
stances, from  the  language  U8e<I,  however, 
the  courts  generally,  in  the  cases  cited 
below,  apparently  regarded  the  doctrine  of 
personal  contributory  negligence  inapplic- 
able because  of  the  age  of  the  child,  irre- 
spective of  the  particular  facts  involved. 

U.  S.— Shellaberger  v.  Fisher  (1906)  5 
L.R,A.(N.S.)  250,  75  C.  C.  A.  9,  143  Fed.  937 
(five — injury  on  passenger  elevator);  Snare 
&  T.  Co.  V.  Friedman  (1909)  40  L.R.A. 
(N.S.)  3G7,  94  C.  C.  A.  369,  169  Fed.  11,  21 
Am.  Neg.  Rep.  311  (four  and  one  half — 
playing  on  building  material  in  street) ; 
Xorthem  P.  R.  Co.  v.  Chervenak  (1913)  122 
C.  C.  A.  178,  203  Fed.  884  (a  boy  five  years 
and  three  months  old  attempted  to  pass 
under  the  coupling  between  cars  detached 
and  blocking  a  roadway) ;  Erie  R.  Co  v. 
Swiderski  (1912)  117  C.  C  A  17,  197  Fed. 
iV2l  (assuming  child  seven  or  eip'ht  years 
old  incapable  of  negligence  in  playing  about 
a  freight  car  in  a  street) ;  Central  Trust 
Go.  V.  Wabash,  St.  L  &  P.  R.  Co.  (1887)  31 
Fed.  246  (six) ;  Morgan  v.  Illinois  &  St.  L. 
Bridge  Co.  (1878)  5  Dill.  90,  Fed.  Cas.  Xo 
0.802  (three-unguarded  tunnel).  See  also 
McDermott  v.  Severe  (1905)  202  U.  S.  600, 
50  L.  ed.  1162,  26  Sup.  Ct.  Rep.  709  (where 
^the  court  afiirmed  a  judgment  for  the  plain - 
tilT  in  an  action  for  injury  to  a  boy  six  yen  i  s 
and  ten  months  old  by  an  electric  car,  while 
his  foot  was  caught  in  a  crossing,  without 
discussing,  however,  the  question  of  con- 
tributory negligence,  although  the  trial 
«ourt  instructed  the  jury  in  effect  that  as 
the  boy  was  under  seven  years  of  age  con- 
tributory negligence  could  not  be  attributed 
to  him). 

Ala.— Government  Street  R.  Co.  v.  Han- 
Ion  (1875)  53  Ala.  70  (three);  Alabama  G. 
S.  R.  Co.  V.  Burgess  (1897)  116  Ala.  509, 
22  So.  913  (three);  Nashville,  C  &  St.  L. 
R.  Co.  V.  Harris  (1904)  142  Ala.  249,  110 
Am.  St.  Rep.  29.  37  So.  794  (nineteen 
months) ;  Birmingham  R.  Light  &  P.  Co.  v. 
Jones  (1907)  153  Ala.  157,  45  So.  177  (six- 
teen months) ;  Southern  R.  Co.  v.  Forrister 
(1908)  158  Ala.  477,  48  So.  69  (fifteen 
months) ;  Sheffield  Co.  v.  Harris  (1912)  183 
Ala.  357,  61  So.  88  (five). 

Ariz.— De  Amado  v.  Friedman  (1907)  11 
Ariz.  56,  89  Pac.  588   (four— falling  wall). 

Ark.— St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Denty  (1896)  63  Ark.  177,  37  S.  W.  719 
L.R.A.1917F. 


(where  four-year-old  child  attempted  to 
run  across  track  in  front  of  approaching 
train) ;  Miles  v.  St.  Louis,  I.  M.  i  S.  R.  Co. 
(1909)  90  Ark.  485,  119  S.  W.  837  (three 
and  one  half). 

Ga.— Crawford  v.  Southern  R.  Co.  (1890) 
106  Ga.  870,  33  S.  E.  826,  6  Am.  Neg.  Rep. 
459  (four  and  one  half);  Louisville  &  N. 
R.  Co.  v.  Arp  (1911)  136  Ga.  489,  71  S.  E. 
867    (four — crossing   railroad    track). 

Idaho. — See  Anderson  v.  Great  Northern 
R.  Co.  (1908)  15  Idaho,  613,  99  Pac.  91 
(child  four  years  old  injured  on  railroad 
track  con<*idered  apparently  not  chargeable 
with  contributory  negligence). 

111.— Chioasfo  &  A  R  Co.  v.  Grejrory 
(1871)  58  111.  220  (contributory  negligence 
cannot  be  charged  to  a  child  five  years  old, 
especially  to  one  of  less  than  ordinary  men- 
tal capacity);  Chicago  v.  Hesing  (1876)  83 
111.  204.  25  Am  Rep.  378  (under  four— fall- 
ins  into  ditch  fillod  with  water  in  street) ; 
Toledo,  W.  &  W.  R  Co.  v.  Grable  (1878)  88 
111.  441  (two);  Gavin  v  Chicago  (1880)  97 
111.  66,  37  Am.  Rep.  99  (injury  by  swing 
bridge — the  court  saying  that  the  plaintiff 
was  only  four  years  old  and  of  course  too 
young  to  exercise  any  care  for  his  personal 
safety;  Chicago,  St.  L.  &  P.  R.  Co.  v.  Welsh 
(1886)  118  HI.  572,  9  N.  E.  197  (seven  years 
and  three  months — the  court  saying  that 
it  was  obvious  the  child  was  too  young  to 
observe  any  care  for  her  personal  safety: 
injury  bv  backing  cars  over  end  of  track) ; 
Chicago  West  Div.  R.  Co.  v.  Ryan  (1890) 
131  111.  474,  23  N.  E  385  (seventeen 
months) :  Chicago  City  R.  Co.  v.  Tnobv 
(1902)  196  111.  410,  5R  L.R.A.  270.  63  N.  E. 
997,  affirming  (1901)  95  111.  App.  314  (child 
under  six  years  of  age  at  least  presumptive- 
ly incapable  of  negligence) ;  Illinois  C.  R. 
Co.  V.  Jemigan  (1002)  108  111  207,  65  N.  K. 
88,  affirming  (1002)  101  111.  App.  1  fundor 
seven);  True  &  T.  Co.  v.  Wodft  (1003)  201 
111.  315,  66  N.  E.  369  (three  years  and  ten 
months — lumber  piled  in  street) ;  Richard- 
son V.  Nelson  (1006)  221  Til.  254,  77  N  E. 
683,  20  Am.  Xeg.  Rop.  207,  affirming  (1005) 
123  111.  App.  550  ( under  two-  -the  court  say- 
ing that  prior  to  the  age  of  seven  years  a 
child  is  incapable  of  such  conduct  as  will, 
constitute  contributory  negligence) ;  Metro- 
politan West  Side  Elev.  R.  Co.  v.  Kersey 
(1898)  80  111.  App.  301  (five — injury  to  pas- 
senger on  platform  by  negligent  manner  of 
starting  street  car) ;  North  Kankakee  Street 
R  Co.  V.  Blatchford  (1808)  81  111.  App.  600 
(three);  Hebard  v.  Mabie  (1901)  98  111. 
App  543  (five  and  one  half — junipinsr  from 
moving  bus  on  threat  of  driver) ;  Chicago 
City  R.  Co.  V.  Biederman  (1002)  102  111, 
App.  617  (the  court  stating,  in  an  action 
by  a  boy  six  years  old  for  injury  by  a  street 
car,  that  contributory  negligence  could  not 
be  imputed  to  the  plaintiff,  but  that  he  was 
chargeable  only  with  such  care  and  discre- 
tion as  is  to  be  expected  of  a  boy  six  years 
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It  has  been  said:  ''The  rule  which  denies  relief  to  one  who  is  guilty  of  n^li- 


of  age) ;  Chicago  &  N.  W.  R.  Co.  v.  Jamie- 
son  (1904)  112  III.  App.  69  (six  years  and 
ten  months) ;  Chicago  &  E.  I.  R.  Co.  v. 
Eganolf  (1904)  112  111.  App.  323  (under 
six) ;  United  States  Brewing  Co.  v.  Stolten- 
1)011?  (1904)  113  111.  App.  435,  affirmed  in 
(1904)  211  111.  531,  71  N.  E.  1081,  17  Am. 
Ncg.  Rep.  193  (four-year-old  child  playing 
in  street  run  over  by  team) ;  Chicago  &  J. 
Klectric  R.  Co.  v.  Freeman  (1906)  125  111. 
App.  318  (five);  Chicago  City  R.  Co.  v. 
Hackett  (1907)  136  111.  App.  594,  reversed 
on  other  grounds  but  alTirmed  on  this  point 
in  (1908)  235  HI.  116,  85  N.  E.  320  (child 
under  seven  years  old  not  chargeable  with 
contributory  negligence) ;  Johnson  v.  N.  K. 
Fairbank  Co.  (1910)  156  111.  App.  381  (four 
niul  one  half — injury  bv  team  in  street); 
O'Malley  v.  Marquardt  (1912)  170  III.  App. 
278  (four — unguarded  excavation);  Casper 
V.  Geek  (1914)  185  111.  App.  155  (child  under 
sov(.n  yrara  of  aije  cannot  be  guilty  of  con- 
tributory negligence — injury  by  fall  of  iron 
door  on  sidewalk  in  front  of  defendant's 
premises);  Fowler  v.  Crilly  (1914)  187  111. 
App.  399  (three  and  one  half);  Devine  v. 
Chicago  R.  Co.  (1914)  189  111.  App.  435 
(approving  doctrine  that  a  child  under 
sevpn  years  of  aq^e  is  deemed  incapable  of 
contributory  negligence). 

Ind. — Indianapolis  Street  R.  Co.  v.  Schora- 
berg  (1904)  164  Ind.  111.  72  N.  E.  1041 
(inconsistently  stating,  in  an  action  for  the 
negligent  kiling  of  a  child  two  years  and 
eight  months  old  by  a  street  car,  that  the 
child  by  reason  of  its  tender  apre  was  non 
sui  juris  and  incapable  of  contributory  neg- 
ligence, and  would  be  required  to  exercise 
only  such  care  and  discretion  as  could  rea- 
sonably be  expected  of  a  child  of  its  age 
and  intelligence) ;  Citizens'  Street  R.  Co.  v. 
Stoddard  (1894)  10  Ind.  App.  278,  37  X.  E. 
723  (presumption  at  least  that  a  five-year- 
old  child  killed  by  street  car  is  non  sui 
juris) ;  Jefl^ersonville  v.  McHenry  (1898)  22 
Ind.  App.  10,  53  N.  E.  183  (two) ;  Elwood 
Electric  Street  R.  Co.  v.  Ross  (1900)  26  Ind. 
App.  258,  58  N.  E.  535  (four  years  and  nine 
months — crossing  street  car  track);  Indian- 
apolis Street  R.  Co.  v.  Bordenchecker  (1904) 
33  Ind.  App.  138,  70  N.  E.  995  (two); 
Indianapolis  Street  R.  Co.  v.  Schomberg 
(1904)  —  Ind.  App.  — ,  71  X.  E.  237  (three). 

Iowa.— Walters  v.  Chicago,  R,  I.  &  P.  R. 
Co.  (1875)  41  Iowa,  71  (two);  Thomas  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1895)  93  Iowa, 
248,  61  N.  W.  967,  see  also  later  appeals  in 
(1897)  103  Iowa,  649,  39  L.R.A.  399,  72  N. 
W.  783,  and  (1901)  114  Iowa,  169,  86  N.  W. 
259  (three  years  and  ten  months — playing 
on  railroad  track) ;  Fink  v.  Des  Moines 
(1902)  115  Iowa,  641,  89  N.  W.  28  (under 
four — injury  by  pulling  over  coal  chute). 

Kan.— Smith  v.  Atchison,  T.  &  S.  F. 
R.  Co.  (1881)  25  Kan.  738  (two);  Missouri 
P.  R.  Co.  V.  Prewitt  (1898)  7  Kan.  App. 
556,  51  Pac.  923,  reversed  on  other  grounds 
in  (1898)  59  Kan.  734,  54  Pac.  1007,  6  Am. 
Neg.  Rep.  29  (two) ;  Kansas  City  Suburban 
Belt  R.  Co.  V.  Herman  (1900)  —  Kan.  App. 
L.R.A.1917F. 


— ,  62  Pac.  543  (injury  to  child  four  and  one 
half  years  old  on  railroad  track). 

Ky. — Louisville  &  P.  Canal  Co.  v.  Murphy 
(1872)  9  Bush,  522  (where  five-year-old 
child  fell  through  broken  railing  of  canal 
bridge) ;  South  Covington  &  C.  Street  R.  Co. 
V.  Herrklotz  (1898)  104  Ky.  400,  47  S.  W. 
265  (under  four) ;  Louisville  R.  Co.  v.  Gaar 

(1908)  —  Ky.  — ,  112  S.  W.  1130  (four  and 
one  half) ;  Cincinnati,  N.  O.  &  T.  P.  R.  Co, 

(1909)  —  Ky.  — ,  119  S.  W.  203  (six— the 
court  saying  that  a  simple-minded  child  of 
this  age,  unacquainted  with  railroads  and 
ignorant  of  the  danger  of  trains,  is  not 
chargeable  with  contributory  negligence) ; 
Covington  v.  Bollwnnkle  (1909)  —  Ky.  -— , 
121  S.  W.  064  (twenty  months— falling 
from  sidewalk  into  gutter  and  catch  basin) ; 
Ilinois  C.  R.  Co.  v.  Dupree  (1910)  138  Ky. 
459,  463,  34  L.R.A(N.S.)  645,  128  S.  W. 
334  (incapacity  of  five-year-old  girl,  injured 
while  crossing  railroad  track,  assumed) ; 
Newport  v.  Lewis  (1913)  155  Ky.  832,  160 
S.  W.  507  (five);  Allegheny  Coke  Co.  v, 
Massey  (1915)  163  Ky.  792,  174  S.  W.  499 
(injury  to  child  four  years  old  w^ho  stood 
by  w-indow  to  watch  blasting  operations 
near  by) ;  Reliance  Textile  &  Dye  Works 
V.  Michell  (1903)  24  Ky.  L.  Rep.  ]286,  71 
S.  W.  425  (four) ;  Hoff  v.  Hahn  (1903)  24 
Ky.  L.  Rep.  2267,  73  S.  W.  1015  (five— 
obiter). 

La. — Hamilton  v.  Morgan's  L.  &  T.  R. 
&  S.  S.  Co.  (1890)  42  La.  Ann.  824,  8  So. 
586  (three — the  court  stating  that  it  did 
not  think  the  doctrine  of  contributory  neg- 
ligence applies  to  a  child  less  than  four 
years  of  age) ;  Barnes  v.  Shreveport  City 
R.  Co.  (1895)  47  La.  Ann.  1218,  49  Am.  St. 
Rep.  400,  17  So.  782,  11  Am.  Xeg.  Cas.  636 
(three — injury  by  street  car) ;  Rice  v.  Cres- 
cent City  R.  Co.  (1899)  51  La.  Ann.  108,  24 
So.  791  (three  and  one  half) ;  Danna  v. 
Monroe  (1911)  129  La.  138,  55  So.  741 
(twenty  months) ;  Palermo  v.  Orleans  Ice 
Mfg.  Co.  (1912)  130  La.  >533.  40  L.R.A. 
(N.S.)  671,  58  So.  589  (four-year-old  child 
fell  into  street  gutter  containing  hot 
water). 

Me. — Morgan  v.  Aroostook  Valley  R.  Co. 
(1916)  —  Me.  — ,  98  Atl.  628  (under  two). 

Mass — Callahan  v.  Bean  (1804)  9  Allen, 
401  (two);  Gibbons  v.  Williams  (1883)  135 
Mass.  333  (nineteen  months) ;  Grant  v. 
Fitchburg  (1893)  160  Mass.  16,  39  Am.  St. 
Rep.  449,  35  N.  E.  84  (twenty  months); 
Grella  v.  Lewis  Wharf  Co.  (1912)  211  Mass. 
54,  97  N.  E.  745,  Ann.  Cas.  1913A,  1136 
(fourteen  months) ;  See  also  Marsland  v. 
Murray  (1888)  148  Mass.  91,  12  Am.  St. 
Rep.  520,  18  X.  E.  680  (action  for  injury 
to  four-year-old  child  by  being  kicked  by 
horse  straying  in  highway,  it  being  said 
that  scarcely  any  act  of  the  child  would  be 
inconsistent  with  such  care  as  children  of 
that  age  are  accustomed  to  use). 

Mich.— Keyser  v.  Chicago  &  G.  T.  R.  Co. 
(1885)  56  Mich.  559.  56  Am.  Rep.  405,  23 
N.  W.  311  (two  and  one  half) ;  Battishill 
V.  Humphreys   (1887)   64  Mich.  494,  31  N. 
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genee  contributing  to  the  injury  is  bftsed  more  upon  considerationB  of  publie  pol- 


W.  894  (tliree);  Shippy  y.  An  Sable  (1891) 
85  Miefa.  280.  48  N.  W.  584  (three) ;  John- 
son T.  Bay  City  (1910)  164  Mich.  261,  129 
N.  W.  20,  Ann.  Cm.  1912B,  866  (five  years 
and  four  montb»--4njury  by  contact  with 
broken  electric  wire  in  street) ;  Love  v. 
Detroit,  J.  &  C.  R.  Co.  (1912)  170  Mich.  1, 
185  N.  W.  063  (five  and  one  half— crossing 
railroad  track) ;  Hnirgett  v.  Erb  (1914)  182 
Mich.  524,  148  N.  W.  805,  Ann.  Gas.  1916B, 
352  (two);  Hoover  v.  Detroit,  G.  H.  &  M. 
R.  Co.  (1915)  188  Mich.  813,  154  N.  W.  94 
(two). 

Miss. — Pascagoula  Street  R.  ft  P.  Co. 
V.  Brondum  (1909)  96  Miss.  28,  50  So. 
97  (where  a  six-year-old  child  playing  in 
the  street,  as  she  attempted  to  cross  a  street 
car  track,  stumbled  and  fell  in  front  of  a 
car  and  was  killed) ;  Pass  Christian  v.  Fer- 
nandez (1911)  100  Miss.  76,  39  L.R.A.(N.S.) 
649,  56  So.  329  (injury  by  vehicle  to  four- 
year-old  boy  playing  m  street). 

Mo.— 0*Flaherty  v.  Union  R.  Co.  (1869) 
45  Mo.  70,  100  Am.  Dec.  843  (two) ;  Frick 
V.  St.  Louis,  K.  C.  A  N.  R.  Co.  (1882)  75 
Mo.  595  (two) ;  Farris  v.  Cass  Avenne  & 
F.  G.  R.  Co.  (1883)  80  Mo.  325  (under  two) ; 
Donahoe  v.  Wabash.  St.  L.  &  P.  R.  Co. 
(1884)  83  Mo.  560,  63  Am.  Rep.  594  (two) ; 
Comovski  v.  St.  Louis  Transit  Co.  (1907) 
207  Mo.  263,  106  S.  W.  51  (child  three 
years  and  ten  months  old  killed  by  street 
car — ^it  being  said  that  it  was  not  con- 
tended that  the  child  was  of  an  age  to  be 
guilty  of  contributory  negligence) ;  Berry 
V.  St.  Louis,  M.  A  S.  E.  R.  Co.  (1908)  214 
Mo.  593,  114  8.  W.  27  (four— playing  on 
turntable) ;  Mascheck  v.  St.  Louis  R.  Co. 
(1877)  3  Mo.  App.  600  (three);  Farris  v. 
Cass  Ave.  &  F.  G.  R.  Co.  (1880)  8  Mo. 
App.  589  (two);  Fink  v.  Missouri  Furnace 
Co.  (1881)  10  Mo.  App.  61,  reversed  on 
other  grounds  in  (1884)  82  Mo.  276,  62 
Am.  Rep.  376  (four);  Buck  v.  People's 
Street  R.  Electric  Light  &  P.  O).  (1891)  46 
Mo.  App.  555,  4  Am.  Neg.  Cas.  396  (six- 
year-old  child  injured  by  sudden  jerking  of 
street  car  while  attempting  to  alight  from 
front  platform);  Hillerbrand  v.  May  Mer- 
cantile Co.  (1909)  141  Mo.  App.  122,  121  S. 
W.  326  (three — hand  caught  in  opening  in 
store  escalator);  Wagner  v.  Metropolitan 
Street  R.  Co.  (1912)  160  Mo.  App.  334,  142 
S.  W.  463  (two) ;  Greer  v.  St.  Louis,  I.  M. 
&  8.  R.  Co.  (1913)  173  Mo.  App.  276,  158 
8.  W.  740  (two). 

N.  H.— Bisaillon  v.  Blood  (1888)  64  N. 
H.  565,  15  Atl.  147  (injury  to  five-year-old 
boy  by  vehicle  in  street);  Warren  v.  Man- 
chester Street  R.  Co.  (1900)  70  N.  H.  352, 
47  Atl.  735  (three — street  car);  Carney  v. 
Concord  Street  R.  Co.  (1903)  72  N.  H.  364, 
57  Atl.  218  (twenty-one  months);  Dorr  v. 
Atlantic  Shore  Line  R.  Co.  (1911)  76  N. 
H.  160,  SO  Atl.  336  (five  and  one  half- 
crossing  street  car  track) ;  Copeland  v.  Ex- 
eter, H,  A  A.  Street  R.  Co.  (1915)  77  N.  H. 
447,  92  Atl.  924  (two). 

W.  J. — Newman  v.  Philadelphia  Horse 
Oar  R.  Co.  (1890)  52  N.  J.  L.  446,  8  L.R.A. 
L.R.A.1917F. 


842,  19  Atl.  1102  (two);  Bergen  County 
Traction  Co.  v.  Heitman  (1898)  61  N.  J. 
L.  «82,  40  Atl.  651,  4  Am.  Neg.  Rep.  511 
(two)  J  Schneider  v.  Winkler  (1906)  74 
N.  J.  L.  71,  70  Atl.  731  (six— falling  into 
uncovered  area  way  in  sidewalk) ;  Napur- 
ana  v.  Young  (1907)  74  N.  J.  L.  627,  65 
Atl.  1052  (six-year-old  child  following 
mother  across  street  injtired  by  team) ; 
Carleo  v.  Delaware,  L.  A  W.  R.  Co.  (1908) 
77  N.  J.  L.  607,  72  Atl.  89  (nearly  three). 
W.  T.— Mangam  v.  Brooklyn  R.  Co.  (1868) 
38  N.  T.  455,  98  Am.  Dec.  66,  affirming 
(1862)  36  Barb.  230  (three  years  and  seven 
months — ^injury  by  street  car;  but  if  in  a 
particular  case  there  is  doubt  whether  a 
child  of  this  age  is  sui  juris  the  question  is 
for  the  jury) ;  Ihl  v.  Forty-Second  Street 
&  G.  Street  Ferry  R.  Co.  (1872)  47  N.  Y. 
317,  7  Am.  Rep.  460  (three  years  and  two 
months — ^injury  by  street  ear) ;  Prendergast 
V.  New  York  C.  &  H.  R.  R.  Co.  (1874)  68 
N.  Y.  652  (two);  McGarry  v.  Loomis  (1875) 
63  N.  Y.  104,  20  Am.  Rep.  510  (four); 
Birkett  v.  Knickerbocker  loe  Co.  (1888)  110 
N.  Y.  504,  18  N.  B.  108,  affirming  (1886) 
41  Hun,  404  (child  four  and  one  half  years 
old  run  over  by  team  white  crossing  street) ; 
Healey  v.  Ehret  (1899)  42  App.  Div.  27,  58 
N.  Y.  Supp.  917  (three  and  one  half) ; 
Adams  v.  Metropolitan  Street  R.  Co.  (1901) 
60  App.  Div.  188,  69  N.  Y.  Supp.  1117  (two 
years  and  three  months);  Dehmann  v. 
Beck  (1901)  61  App.  Div.  505,  70  N.  Y. 
Supp.  29  (child  four  and  one-half  years 
old  riding  tricycle  in  street  run  over  by 
team);  Lifschitz  v.  Dry  Dock,  E.  B.  A  B. 
R.  Co.  (1902)  67  App.  Div.  602,  73  N.  Y. 
Supp.  888  (it  being  conceded  that  a  four- 
year-old  child  who  while  crossing  a  street 
was  struck  by  a  street  car  was  non  sui 
juris) ;  Carr  v.  Merchants'  Union  Ice  Co. 
(1904)  91  App.  Div.  162,  86  N.  Y.  Supp. 
368  (two  years  and  two  months) ;  Schwier 
V.  New  York  C.  ft  H.  R.  R.  Co.  (1878)  15 
Hun,  572  (under  four— injury  by  backing 
engine);  Rosenberg  v.  Zeitchik  (1906)  52 
Misc.  153,  101  N.  Y.  Supp.  591  (four-year- 
old  boy  passing  through  barber  shop  in 
front  part  of  tenement  in  which  he  lived 
injured  by  contact  with  a  hook  projecting 
from  portable  charcoal  furnace) ;  Barth  v. 
Borden's  Condensed  Milk  Co.  (1907)  52 
Misc.  487,  102  N.  Y.  Supp.  498  (it  being 
said,  in  an  action  for  injury  to  a  child  five 
years  and  nine  months  old  by  being  nm 
over  by  a  wagon  in  the  street,  that  the 
child  was  concededly  non  sui  juris) ;  Paatore 
V.  Livingston  (1911)  72  Misc.  555,  131  N. 
Y.  Supp.  971  (five-year-old  child  crossing 
street  run  over  by  team);  Smith  v.  City 
Realty  Co.  (1903)  79  App.  Div.  441,  79  N. 
Y.  Supp.  1116  (three) ;  Lehman  v.  Brook- 
lyn (1859)  29  Barb.  234  (where  four-year- 
old  child  fell  into  a  well;  principle  implied) ; 
McLain  v.  Van  Zandt  (1875)  7  Jones  &  S. 
347  (three  years  and  eight  months) ;  Fis- 
selmayer  v.  Third  Ave.  R.  Co.  (1886)  2  N. 
Y.  S.  R.  75  (sixteen  months — injury  by 
street  car) ;  see  also  Levine  v.  Metropolitan 
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Street  K.  Co.  (1903)  78  App.  Div.  426,  80 
N.  Y.  Supp.  48,  affirmed  without  opinion  in 
(1903)  177  N.  Y.  523,  69  N.  E.  1126  (where 
it  was  said  regarding  a  boy  six  and  one  half 
years  old,  who  was  attempting  to  cross  a 
street  car  track  holding  the  hand  of  his 
twelve-year-old  brother  when  killed  by  a 
car,  that  it  was  not  disputed  that  the  de- 
cedent was  too  young  to  be  chargeable  with 
personal  negligence). 

N.  C. — ^Bottoms  V.  Seaboard  ft  R.  R.  Co. 
(1894)  114  N.  C.  699,  25  L.RA.  784,  41 
Am.  St.  Rep.  799,  19  S.  E.  730  (twenty-two 
months) . 

N.  D. — ^Ruehl  v.  Lidgerwood  Rural  Teleph. 
Co.  (1912)  23  N.  D.  6,  L.R.A.— ,  — ,  136  N. 
W.  793,  Ann.  Cas.  1914C,  680  (three  and 
one  half). 

Ohio. — Toledo  Real  Estate  db  Invest.  Co. 
V.  Putney  (1900)  20  Ohio  C.  C-  486,  10 
Ohio  C.  D.  608  (twenty-six  months) ;  see 
also  Ludden  v.  Columbus  &  C.  M.  R.  Co. 
(1900)  7  Ohio  N.  P.  106,  9  Ohio  S.  ft  C.  P. 
Dec.  793  (jury  instructed,  in  action  for 
injury  to  child  apparently  about  two  years 
old,  on  railroad  track,  that  if  she  was  so 
young  as  to  be  incapable  of  exercising 
judgment  and  discretion,  or  of  apprehending 
her  danger,  she  could  not  be  charged  with 
contributory    negligence). 

Or.— Macdonald  v.  O'Reilly  (1904)  45  Or. 
589,  78  Pac.  753  (four  and  one  half— child 
playing  on  lumber  negligently  piled  in 
street) 

Pa. — ^North  Pennsylvania  R.  Co.  v.  Ma- 
honey  (1868)  67  Pa.  187,  12  Am.  Neg. 
Cas.  617  (four);  Kay  v.'  Pennsylvania 
R.  Co.  (1870)  65  Pa.  269,  3  Am.  Rep.  628 
(nineteen  months) ;  Pittsburg,  A.  ft  M. 
Pass.  R.  Co.  V.  Caldwell  (1873)  74  Pa.  421 
(five — ^jumping  from  moving  street  car); 
Hestonville  Pass.  R.  Co.  v.  Connell  (1879) 
88  Pa.  620,  32  Am.  Rep.  472  (boy  six  years 
and  nine  months  old  attempting  to  board 
front  platform  of  moving  street  car) ;  Phil- 
adelphia, B.  ft  W.  R.  Co.  V.  Layer  (1886) 
112  Pa.  414,  3  Atl.  874  (6  or  7  year  old  boy 
crossing  train  obstructing  crossing) ;  Erie 
City  Pass.  R.  Co.  v.  Schuster  (1886)  113 
Pa.  412,  57  Am.  Rep.  471,  6  Atl.  269  (four- 
crossing  street  car  track) ;  Summers  v. 
Bergner  Brewing  Co.  (1891)  143  Pa.  114, 
24  Am.  St.  Rep.  518,  22  Atl.  707  (four- 
vear-old  run  over  by  team  in  street) ; 
Chilton  V.  Central  Traction  Co.  (1893)  152 
Pa.  425.  25  Atl.  606  (five — crossing  street 
car  track) ;  Schnur  v.  Citizens'  Traction  Co. 
(1893)  153  Pa.  29,  34  Am.  St.  Rep.  680,  25 
Atl.  660  (under  six— injury  by  street  car) ; 
Evers  v.  Philadelphia  Traction  Co.  (1896) 
»  176  Pa.  376,  53  Am.  St.  Rep.  674,  35  Atl. 
140  (four  and  one  half — crossing  street  car 
track);  Woeckner  v.  Erie  Electric  Motor 
Co.  (1896)  176  Pa.  451,  35  Atl.  182  (three 
years  and  ten  months — crossing  street  car 
tracks);  Smeltz  v.  Pennsylvania  R.  0>. 
(1898)  186  Pa.  364,  40  Atl.  479  (five— cross- 
ing railroad  track);  Satinsky  v.  Mutual 
Brewing  Co.  (1898)  187  Pa.  67,  40  Atl.  821 
(two);  Walbridge  v.  Schuylkill  Electric  R. 
L.R.A.1917F. 


Co.  (1890)  100  Pa.  274,  42  Atl.  689  (six- 
crossing  street  car  track) ;  Kroesen  ▼.  New 
Castle  Electric  Street  R.  Co.  (1901)  198  Pa. 
26,  47  Atl.  850  (four — crossing  street  car 
track) ;  Jones  v.  Union  Traction  Ca  (1902) 
201  Pa.  344,  50  Atl.  826,  11  Am.  Neg.  Rep. 
151  (two);  Hoon  v.  Beaver  Valley  Trac- 
tion Co.  (1903)  204  Pa.  369,  54  AU.  270 
(six  and  one  half — crossing  street  car 
track);  Reichle  v.  Philadelphia  Rapid 
Transit  Co.  (1913)  241  Pa.  1,  88  Atl.  79 
(under  six — crossing  street  car  track) ; 
Counizzarri  v.  Philadelphia  ft  R.  R.  Co. 
(1915)  248  Pa.  474,  94  Atl.  134  (child  seven 
years  old  while  playing  near  opening  be- 
tween cars  on  siding  struck  by  overhang  of 
car  moved  without  warning) ;  Brown  v. 
Schellenberg  (1902)  19  Pa.  Super.  Ct.  286; 
Addis  V.  Hess  (1905)  29  Pa.  Super.  Ct.  506 
(four-year-old  child  killed  by  the  fall  of 
lumber  piled  in  street  while  he  was  playing 
on  sidewalk);  Sullenberger  v.  Chester  Trac- 
tion Co.  (1907)  33  Pa.  Super.  Ct.  12  (under 
seven) ;  McDermott  v.  Consolidated  Ice  Co. 
(1910)  44  Pa,  Super.  Ct.  445  (seven-year-old 
child  burned  while  playing  on  uninclosed 
lot  on  which  defendant  was  burning  papers 
— ^the  court  stating  that  the  tender  years 
of  the  child  removed  from  the  ease  any 
question  of  contributory  negligence,  and 
that  no  such  question  was  raised);  Dren- 
berg  V.  Mahoning  ft  S.  R.  ft  Light  Co. 
(1913)  66  Pa.  Super.  Ct.  218  (five— cross- 
ing street  car  track). 

S.  C— Mason  v.  Southern  R.  Co.  (1900) 
58  S.  C.  70,  53  L.R.A.  913,  79  Am.  St.  Rep. 
826,  36  S.  E.  440  (sixteen  months);  Dodd 
V.  Spartanburg  R.  Gas  ft  E.  Co.  (1913)  95 
S.  C.  9,  78  S.  £.  625  (under  seven — crossing 
street  car  track). 

Tenn^—Wise  v.  Morgan  (1898)  101  Tenn. 
273,  44  L.R.A.  548,  48  S.  W.  971  (three- 
poison  not  properly  labeled);  Atkin  v. 
Shenker  (1913)  4  Tenn.  C.  C  A.  298  (three- 
year-old  child  killed  by  team  in  street). 

Tex.— San  Antonio  ft  A.  P.  R.  Co.  v. 
Vaughn  (1893)  5  Tex.  Civ.  App.  195,  23  S. 
W.  745  (nineteen  months);  Galveston,  H. 
ft  S.  A.  R.  Co.  v.  Clark  (1899)  21  Tex.  Civ. 
App.  167,  61  S.  W.  276  (seventeen  months) ; 
Ollis  V.  Houston  E.  ft  W.  T,  R.  Co.  (1903) 
31  Tex.  Civ.  App.  601,  73  &  W.  30  (child 
six  years  old  while  playing  on  car  in  rail- 
road yard  thrown  off  and  injitred  by  the 
striking  of  the  car  by  other  cars) ;  Mis- 
souri, K.  ft  T.  R.  Co.  V.  Nesbit  (1906)  43 
Tex.  Civ.  App.  630,  97  S.  W.  825  (four- 
crossing  railroad  track) ;  Texas  ft  N.  O.  R. 
Co.  V.  Brouillette  (1910)  61  Tex.  Civ.  App. 
619,  130  S.  W.  886  (two  years  and  seven 
months — injury  by  backing  train) ;  Galves- 
ton. H.  ft  N.  R.  Co.  V.  Olds  (1908)  —  Tex. 
Civ.  App.  — ,  112  S.  W.  787  (twenty-five 
months). 

Utah.— Smalley  v.  Rio  Grande  Western 
R.  Co.  (1908)  34  Utah,  423,  98  Pac.  311 
(obiter — five-year-old  child  injured  in  at- 
tempting to  ride  on  car  in  railroad  yard). 

Va.— Norfolk  ft  P.  R.  Co.  v.  Orms- 
by   (1876)   27  Qratt.  455    (two  years  and 
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upon  what  is  juot  to  the  defendant.  It 
is  quite  clear  that  a  rule  which  has  its 
foundations  in  such  considerations  can* 
noty  with  any  propriety,  Apply  in  the 
case  of  an  infant  of  such  tender  years  as 
not  to  have  reached  the  age  of  discre- 
tion.^'  w 

There  can  be  no  question  but  that  at 
a  very  early  age,  for  instance,  one  or 
two  years,  a  cMid  is  incapaUe  of  per- 
sonal contributory  negligence.  There  is 
a  presumption  of  incapacity,  and  this 
presumption  is  ^conclusive.  However,  on 
progressing  much  beyond  these  ages,  de- 
cisions are  encountered  which  render  fu- 
tile any  attempt  to  fix  an  age  at  which 
it  can  be  said  that  the  conclusive  pre- 
sumption of  incapacity  ceases.  There. is 
much  difference  of  opinion  among  the 
anthorities  on  this  question.  The  dis- 
cussion of  the  point  in  an  Illinois  case  ^ 
in  interesting.    Thus,  it  was  held  that  an 


instruction  that  a  child  about  seven  years 
of  age  cannot  be  guilty  of  negligence  was 
erroneous,  and  that  the  question  was  for 
the  jury.  But  on  rehearing,  the  court, 
without  deciding  the  above  question  as 
an  abstract  proposition,  held  that  the 
instruction  was  not  prejudicial,  as  the 
child  under  the  circumstances  could  not 
be  charged  with  negligence.  In  the  first 
opinion  it  was  said :  '^We  think  the  true 
rule  is  that  a  child  is  to  be  held  to  the 
exercise  of  care  for  its  personal  safety 
according  to  its  age,  experience,  and  in- 
telligence, and  the  circumstances  by 
which  it  was  surrounded  at  the  time  of 
the  alleged  injury ;  that  it  cannot  be  arbi- 
trarily said  that  negligence  may  be  im- 
puted to  a  child  seven  and  a  half  years 
of  age,  but  not  to  one  of  six  or  seven. 
Many  children  of  six  years  of  age  by 
their  intelligence  and  experience  are  far 
more  capable  of  taking  care  of  them- 


ten  months — the  court  saying  that  it  had 
not  been  and  could  not  be  contended  that 
the  child  himself  was  old  enough  to  be 
guilty  of  any  negligence,  or,  at  all  events, 
that  he  was  guilt v  of  any  in  this  case) ; 
Norfolk  &  W.  R.  Co.  v.  Groseclose  (1891) 
88  Va.  267,  29  Am.  St.  Rep.  718,  13  S.  E. 
454,  7  Am.  Neg.  Cas.  51  (it  being  conceded 
that  a  boy  five  years  and  one  month  old 
who  was  killed  by  the  sudden  backing  of 
a  train  at  a  station  was  because  of  his 
tender  years  non  sui  juris,  and  therefore 
incapable  of  contributory  negligence) ; 
American  Tobacco  Co.  v.  Polisco  (1906)  104 
Va.  777,  62  S.  E.  563  (girl  a  little  over 
five  years  old  run  over  by  wagon  while 
crossing  street. 

Waah.— Eskildsen  v.  Seattle  (1002) 
29  Wash.  683,  70  Pac.  64,  12  Am.  Neg.  Rep. 
366  (four  years  and  three  months — ^it  being 
said  that  it  is  almost  universally  held  that 
a  child  under  five  years  of  age  cannot  be 
guilty  of  contributory  negligence  in  any 
event) . 

W.  Va.~Dicken  v.  Liverpool  Salt  &  CJoal 
Co.  (1895)  41  W.  Va.  511,  23  S.  E.  582 
(two  years  and  ten  months) ;  Gunn  v.  Ohio 
River  R.  Co.  (1896)  42  W.  Va.  676,  36 
Ii.R.A.  575,  26  S.  E.  546  (nearly  five) ;  Par- 
rish  V.  Huntington  (1905)  57  W.  Va.  286, 
50  S.  E.  416  (five— defective  sidewalk). 
See  also  Gibson  v.  Huntington  (1803)  38 
W.  Va.  177,  22  L.RJ^.  561,  45  Am.  St.  Rep. 
853,  18  S.  E.  447  (where  the  court  said  that 
a  child  four  years  and  five  months  old,  who, 
while  playing  on  a  hifjhway,  was  killed  by 
the  fall  of  an  embankment,  was  not  old 
enough  to  realize  the  danger  and  could  not 
possibly  be  charged  with  contributory  neg- 
ligence) . 

Wis.— Schmidt  v.  Milwaukee  &  St.  P. 
R  Co.  (1868)  23  Wis.  186,  99  Am.  Dec  158 
(eighteen  months) ;  O'Brien  v.  Wisconsin 
C.  R.  Co.  (1903)  119  Wis.  7,  96  N.  W.  424 
(twenty- five  months). 

Can.— Sangster  v.  Eaton  Co.  (1894)  25 
L.R.A.1917F. 


Ont.  Rep.  78,  affirmed  in  (1894)  21  Ont. 
App.  Rep.  624,  which  is  affirmed  in  (1895) 

24  Can.  8.  C.  708  (action  for  injury  to 
child  two  and  one  half  years  old — ^rule 
recognized);    Merritt   v.   Hepenstal    (1896) 

25  Can.  S.  C.  150  (child  of  "tender  years" 
run  over  by  team  in  street — from  reference 
to  this  case  in  the  case  next  cited  herein, 
it  appears  the  child  was  three  years  old); 
see  also  Wald  v.  Winnipeg  Electric  R.  Co. 

(1908)  18  Manitoba  L.  R.  134,  affirmed  in 

(1909)  41  Can.  S.  C.  431  (in  which  the 
question  is  discussed  but  not  decided 
whether  contributory  negligence  can  be 
imputed  to  a  child  nearly  six  years  old  in 
a  case  of  injury  by  a  street  car  while  cross- 
ing the  track). 

Eng.— Gardner  v.  Grace  (1858)  1 
Fost.  F.  359  (three— injury  by  vehicle  in 
highway);  M'Gregor  v.  Ross  (1883)  10 
Rettie,  725,  20  Scot.  L.  R.  462,  cited  in 
Scots  Dig.  1873-1904,  col.  1414  (four); 
Gibson  v.  Glasgow  Police  Comrs.  (1893)  20 
Rettie,  466,  30  Scott.  L.  R.  469  (cited  in 
Scots  Dig.  1873-1904,  col.  1414  (quaere, 
whether  five-year-old  child  can  be  guilty 
of  contributory  negligence).  See  also  Cooke 
V.  Midland  Great  Western  R.  Co.  [1909]  A. 
C.  229,  [1009]  2  Ir.  R.  490,  78  L.  J.  P.  C. 
N,  S.  76,  100  L,  T.  N.  S.  626,  25  Times  L. 
R.  375.  15  Ann.  Cas.  557  (where  it  is 
assumed  that  a  four-year-old  child  who  was 
injured  while  playing  on  a  turntable  was 
incapable  of  contributory  negligence). 

Porto  Rico.— 'Zanabria  Y.  Garcia  v.  Ponce 
R.  &  Light  Co.  (1907)  4  Porto  Rico  Fed. 
Rep.  4  (four  or  five). 

«9  Walters  v.  diicago,  R.  I.  &  P.  R.  Co. 
(1875)  41  Iowa,  71,  holding  that  the  doc 
trine  of  contributory  negligence  is  inapplic- 
able  to  a  child  two  years  (ud. 

»o  Chicago  City  R.  Co.  v.  Wilcox  (1890) 
—  111.  — ,  8  L.R.A.  494,  24  N.  E.  419,  re- 
hearing in  (1891)  138  111.  370,  21  L.R.A.  76, 
27  N.  E.  899,  11  Am.  Neg.  Cas.  402. 
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selves  and  avoiding  danger  than  others 
much  older.  Certainly  no  great  degree 
of  care  for  its  personal  safety  is  to  be 
expected  of  a  child  six  or  even  eight 
years  of  age;  but  we  think  it  safe  in 
each  case  to  submit  the  question  as  to 
whether  negligence  shall  be  imputed  to  a 
child  to  the  jury,  as  one  of  fact,  to  be 
determined  from  the  particular  circum- 
stances in  evidence/'  And  in  the  opinion 
on  the  rehearing  the  court  stated  what 
it  considered  the  two  views,  as  follows: 
"The  application  of  the  doctrine  of  con- 
tributory negligence  to  the  conduct  of 
young  children  is  a  dilB&eult  one,  and  very 
naturally  had  led  to  a  considerable  dif- 
ference of  opinion.  The  two  opposing 
views  most  commonly  met  with  are,  first, 
that  up  to  a  certain  age,  the  precise  limit 
of  which  is  not  and  perhaps  cannot  be 
well-defined,  a  child  is  incapable  of  such 
conduct  as  will  constitute  contributory 
negligence,  and  that  the  court  may  so 
declare  as  a  matter  of  law.  The  rule 
thus  contended  for  is  sometimes  said  to 
be  analogous  to  the  rule  of  the  common 
law  which  exempts  children  under  seven 
years  of  age  from  criminal  responsibility. 
It  has  accordingly  been  held  that  chil- 
dren of  eighteen  months,  of  two  years, 
of  two  years  and  ten  months,  of  four 
years,  under  five  years,  of  five  years,  of 
six  years,  under  seven  years,  and  even 
seven  years  of  age,  are  incapable  of  such 


negligence.  .  .  .  The  oliier  view  is 
that  young  children  are  bound  to  use 
such  care,  and  such  care  only,  aa  is 
usually  exercised  by  children  of  the  same 
age  and  degree  of  intelligence,  and  that 
it  is  always,  therefore,  a  question  of  fact 
to  be  determined  by  the  jury  whether  in 
a  given  case  the  child  is  in  the  exercise 
of  proper  eare,  his  tender  years,  his  in* 
telligence  or  the  want  of  it,  and  all  the 
circumstances  by  which  he  was  sur- 
rounded, being  taken  into  account.  Un- 
der this  rule,  as  is  daime/l,  it  can  never 
be  laid  down  as  a  matter  of  law  that  any 
child,  however  young,  is  incapable  of 
contributory  negligence,  it  being  always 
a  question  of  fact  for  the  jury."  The 
latter  view  does  not  appear  to  be  in 
accord  with  the  weight  of  authority.** 
But  accepting  the  former  view,  the  deci- 
sions do  not  establish  definitely  the  peri- 
od during  which  it  may  be  declared  as 
matter  of  law  that  a  child  is  incapable 
of  contributory  negligence.  In  Illinois, 
for  example,  some  of  the  decisions,  par- 
ticularly the  later  ones,  lay  down  the 
proposition  that  a  child  under  seven 
years  of  age  cannot  be  charged  with  per- 
sonal contributory  negligence.**  But 
there  are  some  decisions  in  that  state 
which  are  not  altogether  in  harmony 
with  this  view.** 

No  case  has  been  found  which  clearly 
holds  that  the  rule  of  conclusive  pre- 


91  See  cases  in  note  88,  supra. 

OS  See  Ilinois  cases  cited  in  note  88,  supra. 

In  an  action  for  injury  to  a  girl  a  few 
months  under  seven  years  old,  who  was 
injured  by  a  car  while  crossing  a  street  car 
track  on  her  return  from  school,  the  court 
stated  that  as  the  plaintiff  was  under  seven 
years  of  age  no  question  of  contributory 
negligence  on  her  part  was  involved.  Chi- 
cago City  R.  Co.  v.  Hackett  (1907)  136  HI. 
App.  694.  The  decision  was  reversed  on 
other  grounds  in  (1908)  235  111.  116,  85 
N.  E.  320,  the  court  in  this  opinion  stating, 
however,  that  if  the  plaintiff  w^as  less  than 
seven  years  of  age  no  contributory  negli- 
gence could  be  imputed  to  her. 

The  doctrine  that  a  child  under  seven 
years  of  age  should  be  regarded,  as  matter 
of  law,  incapable  of  such  conduct  as  will 
constitute  contributory  negligence  was 
recotjnized  in  Illinois  C.  R.  Co.  v.  Jernigan 
(1902)  198  ni.  297,  65  K  E.  88,  although 
it  was  only  necessary  to  the  decision  to  hold 
that  the  injured  child,  who  was  under  seven, 
was  not  chargeable  with  negligence  as 
matter  of  law.  The  court  cited  Chicago 
City  R.  Co.  V.  Tuohy  (1902)  196  111.  410, 
58  L.R.A.  270,  63  N  E.  997,  as  holding,  in 
analogy  to  the  rule  of  the  common  law 
exempting  children  under  the  age  of  seven 
years  from  criminal  responsibility,  that  up 
to  the  age  of  seven  years  a  child  should  be 
regarded,  as  matter  of  law,  as  incapable  of 
L.R.A.1917F. 


such  conduct  as  will  constitute  contributory 
negligence. 

Also  in  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
v.  Scott  (1903)  111  ni.  App.  234,  the  court, 
although  holding  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  as 
the  child  was  seven  years  old,  said  that 
under  that  age  a  child  is  incapable  of  such 
conduct  as  will  constitute  contributory 
negligence. 

^  It  is  apparently  assumed  in  Chicago, 
R.  I.  A  P.  R.  Co.  v.  Ohlsson  (1896)  70  111. 
App.  487,  that  a  six-year-old  girl  may  not 
be  entirely  excused  because  of  her  age  from 
exercising  some  degree  of  care  in  crossing 
a  railroad  track,  the  court  stating  that  in 
view  of  her  tender  years  it  did  not  think 
there  was  such  want  of  ordinary  care  on  her 
part  as  would  preclude  a  recovery,  and  that 
she  was  only  required  to  exercise  that  de- 
gree of  care  which  children  of  like  age, 
capacity,  and  experience  might  reasonably 
be  expected  to  use  under  the  circumstances. 

In  an  action  for  the  death  of  a  boy  be- 
tween six  and  seven  years  old  by  a  train 
while  attempting  to  cross  the  track,  the 
court  in  Chicago  &  A.  R.  Co.  v.  Becker 
(1875)  76  ni.  25,  said:  "If  the  child  from 
its  age  and  experience  be  found  to  have  ca- 
pacity and  discretion  to  observe  and  avoid 
danger,  it  should  be  held  responsible  for 
the  exercise  of  such  measure  of  capacity 
and  discretion  as  it  possesses.     The  ques- 
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miBiptioii  of  in^apAclty  spplies,  without 
regard  to  tlie  particular  circmnstanees  of 
the  injury,  in  the  case  of  a  child  eight 
years  of  age  or  over,  although  the  lan- 
guage used  in  several  cases  might  admit 
of  such  a  construction.** 

There  seems  to  be  considerable  ground 
for  the  position  that  as  matter  of  law  li 
child  under  seven  years  of  age  is  in- 
capable of  contributory  negligence,  not 
especially  because  of  any  analogy  to  the 
eriminal  law  that  a  child  under  that  age 
cannot  commit  a  crime,  although  this 
reason  is  frequently  given,  but  because, 
in  the  case  of  a  child  under  seven  years 
of  age,  there  is  lacking  that  discretion 
and  judgment,  and  that  appreciation  of 
the  probability  and  extent  of  the  dan- 
ger, which,  as  has  been  sho^n  above,  are 
the  essential  elements  in  determining 
whether  a  child  has  exercised  due  care. 
And  if  these  elements,  are  not  merely 
knowledge,  receive  proper  consideration 
in  determining  the  question  of  the  age 
at  which  the  rule  of  conclusive  presump. 
tion  of  incapacity  ceases  to  be  appli- 
cable, it  seems  that  in  some  cases  a  high- 
er age  limit  should  have  been  adopted. 
It  was  said  on  this  point  in  an  Alabama 
case,*'  in  which  the  court  was  of  the 
opinion  that  the  doctrine  of  contributory 
negligence  was  not  applicable  to  a  child 
nnder  seven  years  of  age  (the  child  in 
this  instance,  however,  being  only  three 
and  one-half  years  old) :  '*It  would 
seem  to  follow  that  a  child  under  the 
age  of  seven  years  should  be  absolutely 
exempt  from  the  operation  of  the  prin- 
ciple. Thought,  discretion,  judgment,  or 
will  cannot  be  legally  imputable  to  him, 
— ^he  cannot  be  adjudged  guilty  and  pun- 
ished for  crime.  .  .  .  Not  having  an 
'independent  will,' — incapable  of  choos- 
ing between  the  right  and  the  wrong, 
between  care  and  rashness,  the  creature 


of  instinct  and  impulse, — ^there  is  no 
ground  on  which  to  base  negligence. 
Prom  him  duties  to  others  are  not  ex- 
acted, while  duties  to  him  are  recognized 
and  compulsorily  enforced.  Negligence 
has  the  same  significance,  whether  ap- 
plied to  a  defendant  as  creating  a  cause 
of  action,  or  to  a  plaintiff  in  bar  of  an 
action  for  a  redress  of  injuries.  .  .  . 
A  child  below  the  age  of  seven  years, 
irresponsible,  incapable  of  discretion, 
could  as  well  be  subjected  to  liability 
for  negligence  as  to  permit  one  fully  sui 
juris  by  the  imputation  of  negligence  to 
escape  the  responsibility  of  his  own 
wrongful  act.  The  child  owes  to  him  no 
duty,  because  incapable  of  performing 
it.*'  And  in  a  Michigan  case,®^  in  an  ac- 
tion for  injury  to  a  child  by  contact  with 
a  broken  electric  wire  in  the  street,  the 
court  said:  "At  the  time  of  the  injury 
plaintiff  was  five  years  and  four  months 
old.  We  are  of  opinion  that  an  infant 
of  this  extremely  tender  age  cannot  be 
charged  with  contributory  negligence. 
There  comes  a  time  in  the  life  of  every 
child  when  the  doing  of  an  act  which 
results  in  injury  to  itself  may  be  said 
to  be  negligent  as  a  matter  of  law,  and 
there  is  a  period  between  that  time  and 
extreme  j^outh  when  the  question  of 
whether  or  not  the  child  had  sufficient 
intelligence  to  appreciate  the  dangerous 
consequences  liable  to  flow  from  its  act 
becomes  one  for  the  jury.  We  believe, 
however,  that  all  reasonable  minds  would 
agree  that  an  infant  but  little  more  than 
five  years  of  age  could  not  have  -sufficient 
intelligence  to  be  charged  with  negligence 
either  as  a  matter  of  law  or  as  a  mat- 
ter of  fact.  It  may  be  difficult,  perhaps 
impossible,  to  point  out  the  exact  age  at 
which  the  question  becomes  one  for  the 
jury;  but  it  is,  we  think,  clear  that  it 


tion  is  similar,  and  to  be  determined  .by 
the  jury  in  the  same  way,  from  facts  and 
circumatances  in  evidence,  as  where  the 
capability  of  an  infant  under  the  age  of 
fourteen  years  to  commit  crime,  is  involved, 
in  a  criminal  prosecution  at  common  law 
against  such  infant.  .  .  .  There  is  no  in- 
flexible rule  which  governs  where  the  ques- 
tion arises  in  civil  cases  whether  contribu- 
tory negligence  is  imputable*  As  stated 
above,  it  is  in  each  case  a  question  for  the 
jury,  to  be  determined  upon  the  particular 
circumstances  in  evidence.  .  .  .  The  age. 
the  capacity,  and  discretion  of  the  deceased 
to  observe  and  avoid  danger  were  questions 
of  fact  to  be  determined  by  the  jury,  and  his 
responsibility  was  to  be  measured  by  the 
degree  of  capacity  he  was  found  to  possess." 
On  a  later  appeal,  however,  in  (1877)  84 
111.  483,  the  court,  in  affirming  a  judgment 
L.R.A.1917F. 


for  the  plaintiff,  intimates  that  a  child  of 
the  age  of  the  one  in  question  cannot  be 
charged  with  negligence. 

M  See  Ashby  v.  Norfolk  Southern  R.  Co. 
(N.  C.)   post,  116. 

In  an  action  for  injury  to  an  eight^year 
old  girl  by  a  train  while  crossing  the  track 
along  a  commonly-used  foot  path,  the  court 
in  Taylor  v.  Delaware  &  H.  Canal  Co. 
(1886)  113  Pa.  162,  67  Am.  Rep.  446,  8  Atl. 
43,  in  reversing  a  judgment  of  nonsuit, 
stated  that  the  question  of  contributory 
negligence  did  not  arise  in  the  case;  that 
the  age  of  the  plaintiff  at  the  time  of  the 
accident    precluded    that. 

» Government  Street  R.  Co.  r.  Hanlon 
(1876)  53  Ala.  70. 

M  Johnson  v.  Bay  City  (1910)  164  Mich. 
251,  129  N.  W.  29,  Ann.  Cas.  1912B,  866. 
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has  not  arrived  at  five  yean  and  fo«r 
months." 

Other  decisions  are  to  a  similar  ef- 
feet.'' 

As  will  be  seen  later,**  some  authori- 
ties hold  that  there  is  a  presumption  that 
a  child  under  the  age  of  twelve  or  four- 
teen lacks  the  judgment  and  discretion 
necessary  to  charge  it  with  contributory 
negligence;  and  the  logic  which  holds 
that  until  such  an  age  there  is  a  prima 
facie  presumption  of  incapacity  would 
seem  to  require  that  the  presumption 
should   be   regarded   as    conclusive;    at 


least  in  the  ease  of  a  ehild  under  aeven 
years  of  age. 

b.  Prima  facie  presumption  of  incapac* 
ity,  in  general. 

It  has  already  been  shown  that  in 
some  cases  the  position  is  taken  that  a 
child  under  seven  years  of  age  will  be 
conclusively  presumed  ineapable  of  per- 
sonal contributory  negligence.  And  in  a 
few  states'*  it  is  held  that  between  the 
ages  of  seven  and  fourteen  there  is  prima 
facie  presumption  of  incapacity.  This 
is  true  of  the  states  of  Alabama,^**  Ken- 


•7  "The  rule  respecting  contributory  neg- 
ligence presupposes  sufficient  intelligence 
to  know  the  existence  of  danger.  .  .  . 
The  law  does  not  fix,  nor  does  it  need,  any 
certain  age  at  which  children  are  of  suffi- 
cient intelligence  to  have  imposed  upon 
them  the  full  degree  of  care  incumbent  upon 
persons  of  mature  ape.  .  .  .  It  is  an 
ancient  rule,  sustained  by  the  great  weight 
of  authority,  that  contributory  negligence 
cannot  be  imputed  to  a  child  when  of  such 
tender  years  that  it  is,  by  legal  presump- 
tion, incapable  of  judgment  or  discretion. 
.  .  .  Up  to  a  certain  age,  the  precise 
limit  of  which  cannot  well  be  defined,  a 
child  is  incapable  of  contributory  negligence, 
and  the  court  may  so  declare  as  a  matter 
of  law.  Children  ranging  in  age  from 
eighteen  months  to  six  years,  and  even 
under  seven,  have  been  declared  as  a  matter 
of  law,  to  be  incapable  of  such  negligence." 
Elwood  Electric  Street  R.  Co.  v.  Ross  (1000) 
26  Ind.  App.  258,  58  N.  E.  535,  holding 
that,  as  matter  of  law,  a  child  four  years 
and  nine  months  old  who  was  struck  by  a 
street  car  in  crossing  a  street  was  non  sui 
juris. 

In  Reichle  v.  Philadelphia  Rapid  Transit 
Co.  (1913)  241  Pa.  1,  88  Atl.  79,  where  a 
child  was  injured  by  a  stre^  car  while  she 
was  attempting  to  cross  the  track,  the 
court  said:  "At  the  time  of  the  accident 
the  injured  child  was  less  than  six  years 
of  age.  O>ntributory  negligence  cannot  be 
imputed  to  a  child  of  such  tender  years, 
and  therefore  the  whole  case  turns  on  the 
question  of  the  negligence  of  the  defendant." 

And  Shawnee  v.  Cheek  (1913)  41  Okla. 
227,  51  L.R.A.(N.S.)  672,  137  Pac.  724, 
Ann.  Caa.  1915C,  200,  and  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Wright  (1916)  —  Okla.  — , 
161  Pac.  1070,  the  court  (obiter,  the  child 
in  each  instance  being  over  seven  years  of 
age)  recognized  the  rule  as  being  that  a 
child  under  seven  years  of  age  is  incapable, 
as  a  matter  of  law,  of  contributory  negli- 
gence. 

In  holding  that  a  four-year-old  child 
was  not  chargeable  with  contributory  neg- 
ligence in  playing  on  a  turntable,  the  court 
in  Berry  v.  St.  Louis,  M.  &  S.  E.  R.  Co. 
(1908)  214  Mo.  593,  114  S.  W.  27,  said: 
"A  child  may  be  of  such  an  age  that  wheth- 
er he  is  or  can  be  guilty  of  negligence  under 
the  circumstances  of  a  given  case  is  a  ques- 
tion of  fact  for  the  jury,  and  such  is  the 
L.R.A.1917F. 


usual  case.  He  may  have  arrived  at  such 
degree  of  maturity  in  age  and  judgment 
that  the  court  might  say  as  a  matter  of 
law  he  could  be  guilty  of  contribuory  negli- 
gence.  On  the  other  hand,  he  may  be  so 
tender  in  age  and  infantile  in  judgment 
that  the  court  as  a  matter  of  law  might 
rule  he  could  not  be  guilty  of  contributory 
'^cgligc'^ce  in  the  circumstances  of  a  given 
case.  This  child,  under  the  facts  here,  came 
within  the  latter  class.  He  was  non  sui 
juris." 

No  inflexible  rule  can  be  established  as  to 
the  age  at  which  a  child  is  chargeable  with 
contributory  negligence,  but  when  it  is 
old  enough  to  know  the  difference  between 
danger  and  safety,  and  is  of  sufficient  age 
and  intelligence  to  realize  and  appreciate 
that  a  certain  course  of  conduct  is  attend- 
ed with  great  danger,  then  it  may  be  safely 
said  that  it  is  chargeable  with  contributory 
negligence.  Dull  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  (1899)  21  Ind,  App.  571,  52  N.  E. 
1013. 

»8  See  m.  b,  infra. 

w  For  other  cases  which  recognize  or  ap- 
ply this  doctrine,  see  the  cases  cited  under 
III.  c,  infra. 

100  Ala — ^"It  is  well  settled  that  a  minor 
between  seven  and  fourteen  years  of  age 
is  prima  facie  incapable  of  exercising  judg- 
ment and  discretion,  but  evidence  may  be 
received  to  show  capacity."  Birmingham 
R.  Light  &  P.  Co.  v.  Landrum  (1907)  153 
Ala.  192,  127  Am.  St.  Rep.  25,  45  So.  198 
(action  for  injury  to  a  boy  eleven  years  old 
in  crossing  a  street  car  track).  To  the 
same  effect,  see  Pratt  Coal  &  I.  Co.  v.  Braw- 
ley  (1888)  83  Ala.  371,  3  Am.  St.  Rep.  751, 
3  So.  555  (where  a  child  a  few  months  over 
seven  years  of  age  was  injured  on  railroad) ; 
Tutwiler  Coal,  Coke  &  I.  Co.  v.  Enslen 
(1901)  120  Ala.  336,  30  So.  600  (minor 
servant  killed  in  mine) ;  Jefferson  v.  Bir- 
mingham R.  &  Electric  Co.  (1807)  116  Ala. 
299,  38  L.R.A.  458,  67  Am.  St.  Rep.  116, 
22  So.  546;  Birminsrham  R.  Light  &  P.  Co.  v. 
Jones  (1906)  146  Ala.  277,  41  So.  146  (nine- 
year-old  boy  killed  by  street  car) :  Birming- 
ham &  A.  R.  Co.  ▼.  ^ttison  (1909)  166  Ala. 
602,  52  So.  49. 

In  an  action  for  injury  to  a  boy  between 
ten  and  twelve  years  old  by  an  automobile, 
the  court  in  Cedar  Creek  Store  Co.  v.  Sted- 
ham  (1914)  187  Ala.  622,  65  So.  984,  stated 
the  rule  as  simply  declaring  that  between 
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the  ages  of  seven  and  fourteen  years  chil- 
dren who  are  compos  mentis  are  presumed 
to  be  incapable  of  contributory  negligence, 
but  that  a  child  between  those  ages  may  be 
shown  to  be  capable  of  contributory  neg- 
ligence by  evidence  that  he  possesses  that 
discretion,  intelligence,  and  sensitiveness 
to  danger  which  the  ordinary  child  possess- 
es when  he  is  fourteen  years  of  age. 

And  in  Lovell  v.  De  Bar  delaben  Coal  & 
L  Co.  (1889)  90  Ala.  16,  7  So.  756,  13  Am. 
N^.  Cas.  174,  the  court,  in  considering  the 
sufficiency  of  a  complaint  in  an  action  for 
the  death  of  the  plaintifT's  son  while  in  the 
employ  of  the  defendant,  said:  **The  com- 
plaint is  silent  as  to  the  age  of  the  son, 
further  than  that  he  was  a  minor.  Hence 
it  does  not  appear  but  that  he  was  over  the 
age  of  fourteen  years,  from  and  after  which 
period  the  prima  fade  presumption  that  he 
was  capable  of  the  exercise  of  judgment 
and  discretion  is  indulged.  Had  he  been 
under  that  age  the  opposite  presumption 
would  be  indulged.  .  .  .  The  proper 
observance  of  the  rule  adverted  to  above 
imposes  on  us  the  duty  of  reading  the  com- 
plaint as  if  it  had  averred  the  minor  to  be 
over  the  age  of  fourteen." 

101  Ky.— United  States  Natural  Gas  Co. 
T.  Hicks  (1909)  134  Ky.  12,  23  L.R.A. 
(N.S.)  249,  135  Am.  St.  Rep.  407,  119  S.  W. 
166  (injury  to  eight-year-old  diild  by  gas 
explosion). 

loaSee,  for  instance,  cases  eited  in  notes 
176-178,  infra. 

IMS.  C. — ^In  an  action  for  injury  to  a 
boy  about  eight  years  old  while  employed 
in  the  defendant's  mill,  it  was  held  not  pre- 
judicial to  the  defendant  for  the  court  to 
instruct  the  jury  that  between  the  ages  of 
seven  and  fourteen  years  there  is  a  prima 
facie  presumption  of  incapacity  to  commit 
contributory  negligence,  but  that  this  can 
be  overcome  by  evidence  that  the  child 
was  capable  of  exercising  care  to  avoid 
danger.  Tucker  v,  Buffalo  Cotton  Mills 
(1906)  76  S.  C.  539,  121  Am.  St.  Rep.  957, 
57  S.  E.  626.  It  was  said  the  instruction 
was  based  on  the  well-known  rule  in  refer- 
ence to  the  capacity  of  infants  to  commit 
crime,  a  rule  founded  in  deep  knowledge 
and  experience  with  reference  to  the  power 
of  infants  to  discern  between  right  and 
wrong. 

104  Va.— Trumbo  v.  CHty  Street  Car  Co. 
(1893)  89  Va.  780,  17  S.  E.  124  (recogniz- 
ing rule,  although  the  action  was  for  death 
of  a  child  under  six  years  old) ;  Roanoke 
V.  Shuli  (1899)  97  Va.  419,  75  Am.  St.  Rep. 
791,  34  S.  £.  34  (injury  to  a  girl  eleven 
years  old  by  falling  through  a  hole  in  the 
sidewalk);  Richmond  Traction  Co.  v.  Wil- 
kinson (1903)  101  Va.  394,  43  S.  E.  622 
(injury  to  a  seven-year-old  boy  by  jump- 
ing from  the  running  board  of  a  moving 
street  car  on  command  of  the  conductor) ; 
Lynchburg  Cotton  Mills  v.  Stanley  (1894) 
102  Va.  590,  46  S.  E.  908  (injury  to  a  boy 
nearly  twelve  years  old  while  playing  with 
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a  belt  on  machine  in  the  defendant's  mill 
in  which  he  was  employed) ;  Lynchburg 
Teleph.  Co.  v.  Booker  (1905)  103  Va.  594,  50 
S.  E.  148  (where  eight-year-old  boy  grasped 
live  electric  wire  within  his  reach  from 
sidewalk,  mistaking  it  for  a  string) ;  Nor- 
folk R.  &  Light  Co.  V.  Higgins  (1908)  108 
Va.  324,  61  S.  E.  766  (injury  to  a  boy  eleven 
years  old  by  a  street  car  while  attempting 
to  cross  the  track.  See  this  case  note  113, 
infra);  Southern  R.  Co.  v.  Daves  (1908) 
108  Va.  378,  61  8.  E.  748  (injury  to  an 
eight-year-old  negro  girl  by  backing  engine 
while  crossing  the  track) ;  Virginia -Carolina 
R,  Co.  V.  Clawson  (1910)  111  Va.  313,  68 
S.  E.  1003. 

106  W.  Va.— Ewing  v.  Lanark  Fuel  Co. 
(1909)  65  W.  Va.  726,  29  L.R.A.(N.S.)  487, 
65  8.  E.  200. 

106  Mo.— Frauenthal  v.  Laclede  Gaslight 
Co.  (1896)  67  Mo.  App.  1   (obiter). 

IW  Ohio.— Lake  Erie  &  W.  R.  Co.  v. 
Mackey  (1895)  63  Ohio  St.  370,  29  L.R.A. 
757,  53  Am.  St.  Rep.  640,  41  N.  E.  980. 

108  Iowa.— The  view  that  until  a  child 
reaches  the  age  of  fourteen  there  is  a  pre- 
sumption that  he  is  incapable  of  contribu- 
tory negligence,  while  recognized  in  some 
of  the  Iowa  decisions  as  perhaps  existing 
in  that  state,  appears  to  be  founded  prin- 
cipally on  obiter  statements.  In  Doggett 
V.  Chicago,  B.  &  Q.  R.  Co  (1907)  134  Iowa, 
690,  13  L.R.A.(N.S.)  364,  112  N..  W.  171,  13 
Ann.  Cas.  588,  an  action  for  injury  to  a 
boy  seventeen  years  old,  the  court  stated 
that  an  examination  of  a  large  number  of 
cases  relating  to  the  liability  of  children  for 
contributory  negligence  led  to  the  conclusion 
that  while  in  many  of  them  no  definite  rule 
is  announced,  they  substantially  without 
conflict  hold  that  the  presumption  of  re- 
sponsibility attaches  at  the  age  of  fourteen 
years,  and  that  prior  to  that  age  there  is 
a  presumed  incapacity. 

In  McEldon  v.  Drew  (1908)  138  Iowa, 
390,  128  Am.  St.  Rep.  203,  116  N.  W.  147, 
an  action  for  injury  to  a  twelve-year-old 
boy  while  attempting  to  explode  gunpowder 
purchased  from  the  defendant,  the  court, 
citing  Doggett  v.  dllucago,  B.  &  Q.  R.  Co. 
(Iowa)  supra,  said:  "Assimilating  the  rule 
which  applies  in  criminal  cases  to  civil 
ones,  it  has  been  held  that  children  under 
seven  years  of  age  are  incapable  of  con- 
tribuory  negligence  as  a  matter  of  law, 
and  that  children  between  seven  and  four- 
teen are  presumed  incapable  of  contributory 
negligence,,  although  the  contrary  may  be 
shown.  We  seem  to  be  committed  to  this 
rule,  at  least  to  a  limited  extent." 

The  court  applied  the  rule  of  presumption 
above  indicated  as  to  a  child  under  fourteen 
years  of  age  in  Hazelrigg  v.  Dobbins  (1909) 
145  Iowa,  495,  123  N.  W.  196,  an  action  for 
injury  to  a  boy  twelve  years  old  while  in 
the  employ  of  the  defendant,  citing  Dog- 
gett V.  Chicago,  B.  &  Q.  R.  Co.  (Iowa) 
supra. 

In  holding  that  the  question  of  contribU' 
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reeognize  the  doctrine.  And  in  New 
York  the  presumption  has  in  some  deci- 
sions been  regarded  as  continuing  until 
the  age  of  twelve,*®®  in  analogy  to  the 
criminal  law  in  that  state,  although  other 
decisions  do  not  recognize  the  presump- 
tion. 

The  doctrine  that  the  presumption  of 
incapacity  continues  until  the  age  of 
fourteen,  but  may  be  rebutted  by  evi- 
dence of  unusual  capacity  or  experience, 
is  thus  stated  in  an  Alabama  case :  **® 
"A  child  too  young  to  exercise  any  care 
or  discretion  is  clearly  as  incapable  of 
negligence  as  it  is  of  crime  or  sin,  and  is 
therefore  not  answerable  to  the  doctrine 
of  self-defense.  There  are  ages  so  young 
(usually  under  seven)  that  there  is  a 
conclusive  presumption  of  law,  and  hence 
evidence  is  not  admissible  to  refute  the 
presumption ;  while  there  are  other  ages, 
usually  seven,  after  reaching  which  it 
becomes  a  prima  facie  presumption  only, 
and  may  then  be  rebutted  by  evidence  of 
unusual  natural  capacity,  physical  con- 
dition, training,  habits  of  life,  expe- 
rience, surroundings,  and  the  like.  This 
prima  facie  presumption  continue .  in  fa- 
vor till  it  reaches  another  age,  usually 
fourteen,  after  which  the  presumption 
changes,  and  the  burden  is  then  on  the 
infant  to  show  want  of  capacity.     .     .     . 


At  fourteen  the  law  presumes  the  infant 
to  have  sufficient  discretion  to  select  its 
own  guardian,  to  contract  a  lawful  mar- 
riage, and  to  be  capable  of  malice.  It  is 
therefore  very  reasonable  to  fix  this  age 
as  that  at  which  it  becomes,  and  will  be 
presumed  to  be,  sensible  of  and  responsi- 
ble for  danger.  .  .  .  We  cannot  say 
that  one  day  a  child  is  wholly  immune, 
and  the  next  day  responsible;  that  one 
day  his  responsibility  is  that  of  a  child, 
and  the  next,  that  of  a  man.  The  law 
only  fixes  the  dates  of  seven,  fourteen, 
and  twenty-one  as  to  the  presumptions." 
And  in  this  connection  attention  mav 
properly  be  called  to  the  reasons  for  the 
presumption,  which  are  well  stated  in 
another  Alabama  decision,  as  follows :  *** 
"Between  the  ages  of  seven  and  fourteen 
children  are  presumed  to  be  wantinor  in 
that  care,  judgment,  discretion,  and  sen- 
sitiveness to  danger  which  belong  to  the 
average  child  who  is  fourteen  years  of 
age,  and  there  is  a  rebuttable  legal  pre- 
sumption that  children  between  the  ages 
of  seven  and  fourteen  years  are  incapa- 
ble of  committing  what  in  law  amounts 
to  contributory  n^ligence.  Every  well- 
balanced  child  of  eight,  nine,  or  ten,  or 
eleven  years  of  age  knows  that  fire  will 
burn,  and  that  if  he  falls  into  the  fire, 
or   if  his  clothing  catches   on   fire,  he 


tory  negligence  of  a  nine-year-old  boy  who 
was  run  over  by  a  street  car  in  attempting 
to  cross  the  track  was  for  the  jury,  the 
court,  however,  in  Long  v.  Ottumwa  R.  & 
Light  Co.  (1913)  162  Iowa,  11,  142  N.  W. 
1008,  said:  "While  courts  have  sometimes 
sought  to  fix  an  age  at  which  the  presump- 
tion of  capacity  of  a  child  to  negligently 
contribute  to  its  own  injury  begins,  it  has 
been  better  said  that  *the  law  fixes  no  arbi- 
trary period  when  immunity  of  childhood 
ceases  and  the  responsibility  of  life  begins.' 
.  .  .  Generally  speaking,  maturity  of 
mind  and  judgment,  capacity  to  act  prompt- 
ly, intelligently,  and  efficiently  in  caring  for 
one's  self  in  the  presence  of  danger,  and 
ability  to  recognize  the  imminence  of 
threatened  peril  in  time  to  avoid  injury 
therefrom  is  a  question  of  fact,  depending 
upon  arguments,  inferences,  and  conclu- 
sions to  be  drawn  from  all  the  circumstances 
of  the  case.  It  is  a  question  upon  which 
the  man  on  the  bench  holds  no  advantage 
over  the  average  man  in  the  jury  box.  The 
varying  capacities  of  children  are  matters 
coming  under  the  daily  and  hourly  observa- 
tion of  jurors  no  less  than  of  lawyers  and 
courts.  It  requires  no  scholastic  training 
or  study  of  legal  precedents  to  qualify  them 
to  make  fair  ana  intelligent  findings  upon 
an  issue  of  this  character." 

W  N,  Y. — Under  twelve  years  of  age  a 
child  is  presumptively  non  sui  juris.  Greal- 
ish  V.  Brooklyn,  Q.  C.  &  S.  R.  Co.  (1909) 
130  App.  Div.  238,  114  N.  Y.  Supp.  682, 
L.R.A.1917F. 


affirmed  without  opinion  in  (1910)  197  N. 
Y.  540,  91  N.  E.  1114.  The  action  was  for 
injury  to  an  eight-year-old  girl  by  a  street 
car,  and  the  court  apparently  incorrectly 
regarded  a  child  who  is  sui  juris  as  charge- 
able with  the  care  required  of  aU  adult. 

However,  in  holding  that  a  five-year-old 
child  was  not  negligent  as  matter  of  law  in 
passinof  behind  a  train  in  a  street,  so  as  to 
preclude  recovery  for  an  injury  by  the  sud- 
den backing  of  the  train,  the  court  in  Batch- 
elor  V.  Degnon  Realty  &  Terminal  Improv. 
Co.  (1909)  131  App.  Div.  136,  116  K  Y. 
Supp.  93,  said  that  the  age  at  which  a 
child  is  so  young  and  immature  that  no  rule 
of  care  can  be  applied  to  it,  and  the  jury 
may  properly  be  so  instructed,  is  not  fixed 
in  years  in  that  state,  even  as  a  presump- 
tion of  fact  capable  of  being  modified  or 
rebutted  by  evidence,  but  is  variable,  and 
that  the  question  is  generally  for  the  jury; 
although  there  might  be  cases  so  obvious 
and  indisputable  that  it  would  not  be  error 
for  the  trial  judge  to  decide  them  as  a  mat- 
ter of  law.  A  later  appeal  will  be  found 
in  (1910)  141  App.  Div.  879,  126  N.  Y. 
Supp.  433. 

See  notes  167,  168,  187  and  188,  infra. 

110  Birmingham  &  A.  R.  Co.  v.  Mattison 
(1909)  166  Ala.  602,  52  So.  49. 

111  Cedar  Creek  Store  Co.  v.  Stedham 
(1914)  187  Ala.  622,  65  Bo.  984  (action  for 
injury  to  a  boy  between  nine  and  twclv* 
years  old  by  an  automobile). 


ANNOTATION— OONXMBUXOHY  NKauafiNCUS  OF  CHILDREN. 


53 


will  not  only  be  bumedy  but  be  also 
probably  knows  that  bis  life  will  thereby 
be  endangered.  Such  a  child  may  not, 
however, — and  he  is  rebuttably  presumed 
by  the  law  not  to, — possess  that  matur- 
ity of  discretion  which  dictates  those 
precautions  against  the  dangers  of  fire 
that  are  conclusively  presumed  by  the 
law  to  belong  to  normal  children  who  are 
fourteen  years  of  age.  A  child  above 
seven  and  under  fourteen  years  of  age 
may  know  that  if  he  is  struck  by  an 
automobile  he  will  probably  be  killed  or 
suffer  great  bodily  injury.  He  may  know 
that  if  he  remains  out  of  public 
thoroughfares  and  other  places  in  which 
automobiles  are  wont  to  go  he  will  be  in 
no  danger  from  automobiles.  He  may, 
however,  not  possess  that  maturity  of 
discretion  which  belongs  to  adults  of 
ordinary  prudence,  and  which  normal 
children  of  fourteen  years  of  age  and 
above  that  age  are  conclusively  presumed 
by  law  to  possess,  and  for  that  reason 
may  heedlessly  play  in  the  highways,  and 
may  heedlessly  go  across  them  without 
exercising  such  ordinary  prudence." 

The  rule  of  presumption  of  incapacity 
on  the  part  of  a  child  under  twelve  or 
fourteen  years  of  age  so  to  conduct  it- 
self as  to  be  chargeable  with  contribu- 
tory n^ligence  appears  to  be  only  a  rule 
of -evidence  or  pleading,  and  may  be  over- 
come by  proof  of  such  facts  as  will 
charge  the  child  with  contributory  negli- 
gence as  matter  of  law.^^*  It  has  been 
held,  however,  upon  exception  by  de- 
fendant, that  an  instruction  is  erron- 
eous, that  the  presumption  of  incapacity 
on  the  part  of  a  child  between  seven  and 
fourteen  years  of  age  to  be  guilty  of 
such  conduct  as  amounts  to  contributory 


nesHgenee  may  be  overcome  by  evidence 

that  the  child  has  '^more  than  the  aver- 
age capacity  of  children  of  his  age,"  **• 

The  question  as  to  the  age  at  which 
a  child^s  responsibility  for  negligence  is 
presumed  to  begin  is  a  question  of  law, 
and  not  of  fact.^^*  On  this  point  it  was 
said,  in  a  leading  Pennsylvania  deci- 
sion :  ^^*  "The  law  fixes  no  arbitrary 
period  when  the  immunity  of  childhood 
.ceases  and  the  responsibilities  of  life  be- 
gin. For  some  p;urposes  majority  is  the 
rule.  It  is  not  so  here.  It  would  be 
irrational  to  bold  that  a  man  was  re- 
sponsible for  his  negligence  at  twenty- 
one  years  of  age,  and  not  responsible  a 
day  or  a  week  prior  thereto.  At  what 
age,  then,  must  an  infant's  responsi- 
bility for  negligence  be  presumed  to 
commence?  This  question  cannot  be  an- 
swered by  referring  it  to  the  jury.  That 
would  furnish  us  with  no  rule  whatever. 
It  would  give  us  a  mere  shifting  stand- 
ard, affected  by  the  sympathies  or  preju- 
dices of  the  jury  in  each  particular  case. 
One  jury  would  fix  the  period  of  re- 
sponsibility at  fourteen,  another  at  twen- 
ty or  twenty-one.  This  is  not  a  question 
of  fact  for  the  jury.  It  is  a  question 
of  law  for  the  court." 

The  states  which  have  adopted  the 
rule  of  prima  facie  presumption  of  in- 
capacity on  the  part  of  a  child  under 
twelve  or  fourteen  years  of  age  to  be 
guilty  of  contributory  negligence  appear 
incorrectly  to  have  reasoned  from  an- 
alogy to  the  criminal  law,  by  which  an 
infant  under  that  age  is  presumptively 
incapable  of  committing  a  crime.  The 
situations  in  criminal  and  civil  proceed- 
ings seem  by  no  means  analogous.*^®  And 
the  presumption,  considered  in  the  ab- 


iWEwing  v.  Lanark  Fuel  Co.  (1909)  65 
W.  Va.  726.  29  L.R.A.(X.S.)  487,  65  S.  E. 
200;  Vift^inia -Carolina  R.  Co.  v.  Clawson 
(1010)  111  Va.  313,  68  S.  E.  1003.  And  see 
notes  244  and  245,  infra. 

It  was  said  in  Cleveland  Terminal  &  Val- 
ley  R.  Co.  v.  Heiman  (1898)  16  Ohio  C.  C. 
487.  9  Ohio  C.  D.  222,  in  holding  that  a 
twelve-year-old  boy  who  was  killed  by  an 
engine  while  playing  on  the  track  was  neg* 
ligent  as  matter  of  law,  that  the  allega- 
tion of  age  in  the  petition,  that  the  child 
was  under  fourteen  years  old,  has  the  effect 
of  removing  the  imputation  of  neglect;  or, 
in  other  words,  that  the  etfect  of  the  pre- 
sumption of  negligence  which  would  other- 
wise arise  is  avoided,  but  that  the  removal 
of  this  presumption  by  allegation  of  age  is 
limited  to  pleading  only,  and  cannot  be  held 
to  supply  proof  so  far  as  a  recovery  is  con- 
cerned. 

113  Norfolk  R.  &  Light  Co.  v.  Higgins 
(1908)  108  Va.  324,  61  S.  E.  766. 

IM  Birmingham  &  A.  R.  Ck).  v.  Mattison 
L.R.A.1917F. 


(1909)  166  Ala.  602,  62  So.  49;  Fricas  ▼. 
New  York  C.  &  H.  R.  R.  Co.  (1893)  67  Hun, 
205,  22  N.  Y.  Supp.  104,  affirmed  without 
opinion  in  (1893)  55  N.  Y.  S.  R.  931;  Derap- 
sey  V.  Brooklyn  Heights  R.  Ck).  (1904)  98 
App.  Div.  182,  90  N.  Y.  Supp.  639;  Xagle 
V.  Allegheny  Vallev  R.  Co.  (1878)  88  Pa. 
35,  32  Am.  Rep.  413. 

llSNagle  V.  Allegheny  Valley  R.  Co. 
(Pa.)  supra. 

116  The  statement  appears  sound  which 
is  made  in  Moore  v.  Moore  (1902)  4  Ont. 
L.  Ren.  167,  in  holding  that  the  question  of 
contributory  negligence  on  the  part  of  a 
boy  between  fourteen  and  fifteen  years  of 
age  injured  while  employed  in  the  defend- 
ant's factory  was  for  the  jury,  that  *'a 
hard  and  fast  line  has  been  drawn  in  the 
criminal  law  at  the  age  of  fourteen  as  the 
limit  of  incompetence  to  commit  crime,  but 
this  rule  is  inapplicable  to  civil  proceedings, 
and  in  cases  of  this  kind  the  age,  capacity, 
and  experience  of  the  infant  must  be  taken 
into  consideration  by  the  jury  in  ascertain- 
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stract,  that  a  ehild  until  twelve  or  four- 
teen years  of  age  does  not  have  sufficient 
judgment  and  discretion  to  know  and 
avoid  danger,  so  as  to  be  chargeable  with 
negligence,  seems  contrary  to  ordinary 
experience.  Indeed,  it  seems  probable 
that  the  fallacy  of  some  of  the  courts  in 
adopting  this  presumption  lies  in  a  fail- 
ure to  recognize  the  principle  that  the 
standard  of  care  required  of  children  is 
not  that  of  the  ordinarily  -prudent  adult, 
but  only  that  which  other  children  of 
the  same  age,  capacity,  discretion,  knowl- 
edge, and  experience  ordinarily  exercise 
under  the  same  or  similar  circumstances. 
And  the  language  of  the  courts  in  some 
of  the  cases  which  have  adopted  the  rule 
that  presumption  of  incapacity  continues 
until  a  child  is  fourteen  years  of  age  is 
such  that  it  might  be  construed,  though 
not  necessarily  so,  as  meaning  that  if  the 
child  had  capacity  to  be  chargeable  with 
negligence  its  conduct  should  be  meas- 
ured by  the  same  standard  as  that  of  an 
adult.  Thus,  the  language  of  the  court 
in  the  Pennsylvania  decision  last 
cited  *"  is  obscure  in  this  respect,  al- 
though subsequent  decisions  in  that 
state  ^^®  have  made  it  plain  that  a  child 
over  fourteen  years  of  age  is  not  neces- 
sarily bound  to  exercise  the  care  required 
of  an  ordinary  adult. 

The  courts  of  most  of  the  states  have 
not  recognized  the  doctrine  of  prima 
facie  presumption  of  incapacity  on  the 
part  of  a  child  to  contribute  negligently 
to  an  injury  as  continuing  beyond  the 
age  of  seven  or  eight  years,  and  in  some 
cases  have  distinetlv  remidinted  the 
proposition  that  such  incapacity  should 
continue  to  the  age  of  fourteen."*  Thus, 
it  is  said  in  a  Massachusetts  case:^^^ 
"There  is  no  hard  and  fast  rule  that  at 


any  partieular  age  a  minor  is  presumed 
to  be  able  to  comprehend  risks,  or  to  be 
capable  of  negligence.  Extreme  cases 
can  be  stated  which  obviously  fall  on  one 
side  or  the  other  of  the  line.  In  some 
jurisdictions  it  has  been  held  that  prima 
facie  a  child  under  fourteen  years  of  age 
is  presumed  not  to  be  capable  of  con- 
tributory negligence.  .  .  .  But  the 
sounder  doctrine  seems  to  be  that  age 
is  an  important  though  not  decisive  fac- 
tor in  determining  capacities,  and  that 
the  decision  of  that  question  is  not 
helped  or  hampered  by  any  legal  pre- 
sumption. This  is  the  law  of  this  com- 
monweal th.'^  And  the  better  rule,  it  was 
said  in  the  Georgia  case,**^  is  for  the 
jury  to  deal  with  each  case  on  its  own 
facts,  unhampered  by  presumptions  of 
law  either  for  or  against  the  competency 
of  the  child,  although,  in  ruling  on  a 
demurrer  where  contributory  negligence 
bv  an  infant  is  involved,  the  court  mav 
properly  invoke  the  analogies  of  the 
criminal  law  touching  presumptions  as  to 
the  age  of  discretion. 

c.  Particular  ages. 

1.  In  general. 

Cases  cited  in  III.  a,  supra,  which  on 
account  of  his  tender  years  apply  th<^ 
doctrine  of  conclusive  presumption  of 
incapacity  on  the  part  of  a  child  to  con- 
duet  himself  so  as  to  be  guilty  of  con- 
tributory negligence  are  not  here  repeat- 
ed. The  same  is  true  in  general  as  to 
cases  cited  in  III.  b,  supra,  w^hich  dis- 
cuss the  rule  of  prima  facie  presumption. 
But  it  is  the  purpose  at  this  point  to 
show  more  in  detail  the  position  taken 
by  the  courts  as  regards  children  of  va- 
rious ages,  and  to  indicate  the  conclu- 


5ng  what  measure  of  reasonable  care  must 
be  exacted  from  him." 

ii7Nan:le  v.  Allegheny  Valley  B.  Co. 
(1878)  88  Pa.  85,  32  Am.  Rep.  413. 

118  See  notes  197  and  202,  infra. 

119  There  is  no  presumption  that  a  child 
over  seven  years  old  is  incapable  of  exer- 
cising care  for  his  own  safety  and  therefore 
not  chargeable  with  contributory  nesjligence. 
Wabash  R.  Co.  v.  Jones  (1905)  121  111.  App. 
390. 

So  "there  is  no  fixed  age  limit  .  .  . 
within  which  a  child  is  sui  juris,  or  at 
which  it  will  be  presumed  that  it  has  not 
judgment  and  discretion."  Dudlev  v.  Haw- 
kins (1910)  —  Tex.  Civ.  App.  — ,'l83  S.  W. 
776  (boy  nearly  fourteen  years  old  injured 
while  playing  with  blasting  powder). 

And  it  was  said  in  Hepfel  v.  St.  Paul,  M. 
&  M.  R,  Co.  (1892)  49  Minn.  263,  51  N.  W. 
1049,  in  holding  that  the  question  of  con- 
tributory negligence  on  the  part  of  a  girl 
eleven  years  old  in  climbing  upon  the  side 
L.R.A.1917F. 


of  a  slowly  moving  car  was  for  the  jiu-y, 
that  a  child  between  seven  and  fourteen 
years  of  age  must  be  reasonably  expected 
to  exercise  some  degree  of  care,  but  the 
measure  of  it  must  depend  upon  its  capac- 
ity and  intelligence,  and  is  ordinarily  a 
question  for  the  jury. 

laoBerdos  v.  Tremont  &  S.  Mills  (1011) 
209  Mass.  489,  95  N.  E.  876,  Ann.  Cas. 
1912B,  797  (boy  under  fourteen  employed 
in  the  defendant's  factory)  The  court 
cited,  as  upholding  its  statement  of  the  rule 
in  that  stntfi,  Sullivan  v.  India  Mfg.  Co. 
(1873)  113  Mass.  396,  15  Am.  Neg.  Cas.  627, 
and  Ciriack  v.  Merchants'  Woolen  Co.  (1890) 
151  Mass.  152,  6  L.R.A.  733,  21  Am. 
St.  Rep.  438,  23  N.  E.  826,  15  Am.  Neg.  Cas. 
536. 

»i  Central  R.  &  Bkg.  Co.  v.  Rylee  (1891) 
87  Ga.  491.  13  L.R.A.  634,  13  S.  E.  584 
(where  a  child  under  nine  years  old  was 
injured  while  attempting  to  pass  under  cars 
standing  in  railroad  yards). 
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sions  reached  in  the  different  jnrisdie- 
tions,  which  are  often  irreconoilabk,  and 
cannot  be  fully  shown  without  a  some- 
what minute  analysis. 

In  several  cases  where  the  age  of  the 
child  did  not  appear,  the  question  arose 
as  to  the  inferences  which  might  be 
drawn  by  the  appellate  court.  Thus, 
where  the  age  of  a  child  injured  in  at- 
tempting to  cross  a  railroad  track  was 
not  shown,  but  -it  appeared  that  she 
approached  the  track  accompanied  by 
her  mother,  who  was  leading  her  by  the 
hand,  and  that  she  broke  away  from  her 
mother  and  ran  across  the  track,  it  was 
held  that  from  these  facts  and  the  refer- 
ences to  her  by  the  witnesses  as  a  ^4ittle 
child,"  it  would  be  inferred  that  she 
was  non  sui  juris,  and  therefore  not 
chargeable  with  contributory  negli- 
gence.*^ And  where  a  nonsuit  was 
granted  on  the  ground  of  contributory 
negligence,  in  an  action  for  injuries  on 
a  defective  sidewalk,  and  it  appeared 
that  the  plaintiff  was  an  infant,  but  her 
age  was  not  proved,  it  was  held  that  in 
view  of  the  facts  that  she  was  a  school 
girl,  was  referred  to  in  the  testimony  as 
a  "little  girl,"  and  that  one  of  her  play- 
mates was  nine  years  old  at  the  time  of 
the  trial,  it  would  be  assumed  on  appeal 
that  the  plaintiff  may  have  been  of  such 
tender  years  at  the  time  of  the  accident 
as  to  require  the  question  of  her  status 


within  the  law  of  negligence  to  be  sub- 
mitted to  the  jury;  in  which  event,  the 
court  said,  if  she  was  found  non  sui 
juris,  in  -  the  absence  of  negligence  on 
the  part  of  her  parents,  the  doctrine  of 
contributory  negligence  would  have  no 
application.*** 

And  in  several  other  cases  assumptions 
by  the  trial  court  as  to  the  age  of  the 
child,  which  did  not  directly  appear  in 
evidence,  have  been  held  erroneous."* 

2,  Under  three. 

The  general  rule  is  well  settled  that  a 
child  under  three  years  of  age  is  incapa- 
ble of  personal  contributory  negligence, 
and  that  the  presumption  of  incapacity 
is  conclusive."*  It  has,  however,  been 
apparently  assumed  in  one  case  at  least 
that  such  a  child  may  be  required  to  ex* 
ercise  some  care.*** 

3.  Three. 

As  regards  a  child  between  three  and 
four  years  of  age,  the  weight  of  author- 
ity appears  to  be  in  favor  of  a  conclu- 
sive presumption  of  incapacity,**''  and 
yet  it  has  been  assumed  apparently  in 
one  case  that  such  a  child  may  be  re- 
quired to  exercise  some  care  to  avoid 
vehicles  in  the  street.*** 

4.  Four. 

Although  in  a  majority  of  the  cases  it 


IM  Wiley  V.  Long  Island  R.  Co.  (1894) 
76  Hun.  20.  27  N.  Y.  Supp.  722.  affirmed 
trithout  opinion  in  (1805)  144  N.  Y.  717, 
39  N.  E.  859. 

MSMorrisaev  v.  Smith  (1901)  67  App. 
Div.  189,  73  N.  Y.  Supp.  673. 

124  In  an  action  for  the  negligent  killing 
of  a  boy  by  a  street  car,  where  there  was  no 
evidence  that  the  deceased  was  nnder  seven 
years  of  aj»e,  several  witnesses  merely  refer- 
ring to  him  as  a  "little  boy,"  it  was  held 
error  to  make  an  assumption  as  to  the  age 
of  the  boy  and  charge  the  jury  that  if  he 
.was  a  child  between  six  and  seven  years 
old  he  could  not,  because  of  his  tender 
years,  be  charged  with  contributory  negli- 
gence. Devine  v.  Chicago  R.  Co.  (1914)  189 
SL  App.  435. 

And  where  there  was  no  evidence  as  to 
the  age  of  the  plaintiff,  in  an  action  for 
injury   by   a   train,  but   the   plaintiff   was 

g resent  at  the  trial,  and  it  appeared  that 
e  was  of  such  an  age  and  had  such  ability 
to  care  for  himself  as  to  be  trusted  by  his 
parents  to  go  alone  to  and  from  school  in 
a  large  city,  at  a  considerable  distance  from 
home,  and  there  was  nothing  in  the  case 
tending  to  show  that  negligence  was  not 
imputable  to  him  by  reason  of  his  incapaci- 
ty to  exercise  care,  it  was  held  erroneous 
to  instruct  the  jury  that  if  they  believed 
that  the  plaintiff 'at  the  time  of  the  injury 
was  of  such  tender  age  and  so  immature 
L.RJL.1917F. 


that  the  requisite  capacity  to  exercise  prop- 
er care  was  wanting,  the  law  would  not 
impute  negligence  to  him.  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Eininger  (1885)  114  HI.  79, 
29  N.  E.  196. 

W6See  cases  cited  in  note  88,  supra. 

IM  It  is  apparentlv  assumed  in  United  R. 
&  Electric  Co.  v.  Carneal  (1909)  110  Md. 
211,  72  Atl.  771,  that  a  child  not  quite 
three  years  old  may  be  guilty  of  contrib- 
utory negligence  in  running  in  front  of  a 
street  car  approaching  in  plain  sight.  But 
in  this  case,  the  court  affirmed  a  judgment 
for  the  plaintiff  in  an  action  for  the  in- 
juries so  sustained,  holding  that  the  ques- 
tion of  the  child's  negligence  was  for  the 
jury.  It  was  said  that  she  could  only  be 
held  to  such  a  degree  of  care  as  might  be 
expected  from  one  of  her  age  and  intelli- 
gence. 

l«7  See  cases  cited  in  note  88,  supra. 

1*8  It  is  assumed  apparently,  in  Dowd  v. 
Tighe  (1911)  209  Mass.  464,  95  N.  E.  853, 
that  a  child  three  years  and  eight  months 
old,  who  was  playing  in  the  street  when 
run  over  by  a  team,  may  be  guilty  of  con- 
tributory negligence,  the  question  being  for 
the  jury  whether,  if  they  were  satisfied  that 
she  was  capable  of  going  upon  the  street 
unattended,  she  exercised  the  care  required 
of  a  reasonably  careful  and  prudent  child 
of  her  age. 
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seems  that  the  courts  have  regarded  a 
child  between  the  ages  of  four  and  five 
years  old  incapable  of  personal  negli- 
gence, the  rule  of  conclusive  presump- 
tion of  incapacity  applying  to  a  child  of 
such  an  age,**®  there  are  a  few  decisions 
in  which  the  courts  have  taken  the  posi- 
tion that  the  question  of  capacity  was 
for  the  jury.*^ 

It  Is  important  to  observe,  however, 
that  while,  on  the  one  hand,  some  cases 
held  that  a  four-year-old  child  has  passed 


that  a^e  at  wMeh  it  can  be  declared  non 
sui  juris  as  matter  of  law,*'^  yet,  on  the 
other  hand,  other  cases  in  the  same  state 
hold  that  a  child  of  this  age  cannot  be 
declared  sui  juris  as  matter  of  law.^'* 

And  even  if  the  question  of  capacity 
on  the  part  of  a  child  of  this  age  may  be 
regarded  as  for  the  jury,  it  seems  that 
there  should  be  at  least  a  prima  facie 
presumption  of  incapacity,  and  it  has 
been  so  held,*''    although  in  at  least  one 


129  See  cases  cited  in  note  88,  supra. 

180  Whether  a  four-year-old  child  who  was 
injured  by  a  machine  left  unguarded  in  a 
public  place  could  be  guilty  of  contributory 
negligence  was  held  a  question  for  the  jury, 
and  properly  answered  by  the  jury  in  the 
negative,  in  Campbell  v.  Ord  (1873)  1  Ret- 
tie,  149,  11  Scot.  L.  R.  54,  cited  in  Scots 
Dig.  1873-1904,  Col.  1429. 

In  an  action  for  the  negligent  killing  of 
a  four-year-old  child  by  a  street  car,  the 
question  was  submitted  to  the  jurv,  in  Mc- 
Keown  v.  Toronto  R.  Co.  (1908)"  19  Ont. 
L.  Rep.  361,  whether  the  child  by  the  exer- 
cise of  reasonable  care  could  have  avoided 
the  accident,  and  the  jury  found  that  "chil- 
dren of  that  age  are  not  responsible.'*  The 
question  of  contributory  negligence  was 
not,  however,  considered  in  the  appellate 
courts. 

\Vhether  a  boy  four  years  and  three 
months  old  was  capable  of  exercising  care 
in  crossing  a  street  car  track  behind  an- 
other boy,  who  was  slightly  older,  in  such 
close  proximity  to  a  rapidly  approaching 
car  that  he  was  struck  by  the  fender  on  the 
nearer  side  of  the  car,  was  held  a  question 
for  the  jury,  in  Sullivan  v.  Boston  Elev, 
R.  Co.  (1906)  192  Mass.  37,  78  N.  E.  382, 
20  Am.  Neg.  Rep.  561. 

And  the  question  whether  or  not  a  boy 
four  years  and  eleven  months  old,  who, 
while  crossing  a  railroad  track  with  his 
brother,  nine  year  old,  was  run  over  by  a 
train  while  his  foot  was  caught  between  the 
rail  and  the  planks  of  the  crossing,  was  of 
sufficient  age  to  be  capable  of  exercising 
care,  so  as  to  be  chargeable  with  personal 
contributory  negligence,  was  held  properly 
submitted  to  the  jury,  in  O'Connor  v.  Bos- 
ton &  L.  R.  Corp.  (1883)  135  Mass.  352,  and 
a  verdict  for  the  plaintiff  for  the  resulting 
injuries  was  sustained. 

It  was  held  that  the  question  whether  a 
child  between  four  and  five  years  old  was 
sui  juris  was  for  the  jury,  in  Rvder  v.  New 
York  (1884)  18  Jones  &  S.  (N.  Y.)  220, 
where  the  child  was  injured  by  falling  into 
an  excavation  while  playing  in  the  street, 
although  she  was  exceptionally  bright  and 
had  been  repeatedly  cautioned  not  to  go 
near  the  excavation. 

181  In  Goldstein  v.  Dry  Dock,  E.  B.  &  B. 
R,  Co.  (1901)  35  Misc.  200,  71  N.  Y.  Supp. 
477,  the  couit  stated,  in  an  action  for  in- 
jury to  a  four-year-old  child  caused  by 
running  in  front  of  a  rapidly  approaching 
street  car,  that  whether  she  was  sui  juris 
L.R.A.1917F. 


was  for  the  jury  to  determine;  that  her 
years  were  not  so  tender  that  a  court  could 
decide  that  question  as  a  matter  of  law. 

And  it  has  been  held  that  a  child  four 
and  a  half  years  old  playing  in  the  street 
is  not  as  matter  of  law  exempt  from  any 
degree  of  care  to  avoid  passing  vehicles. 
Ardolino  v.  Reinhardt  (1909)  130  App.  Div. 
119,  114  N.  Y.  Supp.  508.  The  court  said 
that  although  a  child  may  lack  judgment  to 
act  with  care  and  circumspection  in  regard 
to  avoiding  danger,  yet  it  may  be  quite 
sensible  of  the  necessity  of  avoiding  con- 
tact with  many  objects  which  experience 
has  taught  will  inflict  harm;  that  from  their 
surroundings  and  experience  certain  children 
might  very  easily  learn  to  avoid  passing 
vehicles. 

18«A  four-year-old  child  cannot  be  held 
sui  juris  as  matter  of  law,  so  as  to  be 
chargeable  with  personal  contributory  neg- 
ligence in  failing  to  avoid  a  street  car 
while  attempting  to  cross  the  track,  the 
question  whether  such  a  child  is  sui  juris 
being  at  least  for  the  jury.  Jones  v.  Brook- 
lyn Heights  R.  Co.  (1894)  10  Misc.  643,  31 
N.  Y.  Supp.  445. 

An  intelligent  child  four  and  a  half  years 
old  cannot  be  held  sui  juris  as  matter  of 
law.  Mullaney  v.  Spence  (1874)  15  Abb. 
Pr.  N.  S.  (N.  Y.)  319,  where  the  child,  hav- 
ing entered  a  coal  yard  through  an  open 
door  separating  an  elevator  shaft  from  the 
sidewalk,  was  killed  by  the  descending 
elevator. 

In  holding  that  the  question  whether  a 
child  between  four  and  five  years  old,  who 
was  injured  by  a  street  car  while  attempt- 
ing to  cross  the  track,  was  of  sufficient  age. 
and  discretion  to  be  capable  of  caring  for 
his  own  safety  was  for  the  jury,  the  court 
in  Markey  v.  Consolidated  Traction  Co. 
(1900)  65  N.  J.  L.  82,  46  Atl.  573.  affirmed 
in  (1901)  65  N.  J.  L.  682,  48  Atl.  1117, 
said:  ''Xor  can  it  be  said  as  a  matter  of 
law  that  the  act  of  the  plaintiff  in  walk- 
ing backward  toward  the  moving  car  was 
negligence  in  one  of  his  age.  Many  decided 
cases  hold  that  children  of  so  tender  an 
age  are  non  sui  juris.  But  even  if  this  be 
not  invariably  true,  it  must  at  least  be  al- 
ways questionable  whether  a  child  between 
four  and  five  years  old  is  of  sufficient  age 
and  discretion  to  be  capable  of  caring  for 
his  own  safety,  and  the  question  of  his 
capacity,  and  its  degree,  is  for  the  jury." 

188  In  Westbrook  v.  Mobile  A  O.  R.  Co. 
(1889)  66  Misi<  560,  14  Am.  St.  Rep.  687, 
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case  the  court,  erroneously  it  seems,  took 
a  different  view  of  the  matter.*** 

In  several  eases  the  courts  have  inti- 
mated that  children  hetween  four  and 
five  years  of  age  were  incapable  of  negli- 
gence,*** or  have  considered  that  at  least 
the  particular  child  was  incapable  there- 
of.i*« 

C  Five, 

In  cases  of  injury  to  children  between 
five  and  six  years  of  age,  the  correct  rule 
would  seem  to  be  that  the  doctrine  of 
conclusive  presumption  of  incapacity 
should  apply.  This  is  true  not  so  much 
because  the  child  is  lacking  in  knowledge 
as  because  it  is  lacking  in  judgment  and 
discretion.  It  may  know,  for  example, 
that  if  run  over  by  a  street  car  or  team 
injury  will  probably  result,  but  the  prob- 
ability of  such  accidents  if  it  fails  to  ex- 
ercise care,  and  the  possible  extent  of  the 
injury,  in  case  a  collision  occurs,  are  not 


to  any  considerable  degree  appreciated. 
And  especially  when  the  nature  of  the 
defense  of  contributory  negligence  and 
the  reasons  therefor  are  taken  into  con- 
sideration, and  due  regard  is  given  to  the 
fact  that  before  there  can  be  a  recovery 
for  the  injury  it  must,  apart  from  the 
question  of  contributory  negligence,  be 
shown  to  be  the  result  of  the  defendant's 
negligence,  it  seems  that  the  doctrine  of 
personal  contributory  negligence  should 
be  regarded  as  having  no  application  in 
the  case  of  injury  to  a  child  under  six 
years  of  age.  Many  courts  have  taken 
this  view,  as  will  be  observed  from  the 
cases  cited  in  III.  a,  supra,  but  the  de- 
cisions are  by  no  means  uniform. 

In  some  cases,  it  has  apparently  been 
assumed  that  a  child  between  five  and 
six  years  of  age  may  be  found  to  have 
such  capacity  as  to  be  guilty  of  contrib- 
utory negligence.**^ 

In  other  cases,  it  has  been  held  that 


6  So.  321,  an  action  by  a  child  four  or  five 
years  of  age  for  injuries  by  a  train,  the 
court  said:  "We  are  unable  to  subscribe 
to  the  doctrine  that  a  minor  four  or  five 
years  of  age  shall,  as  matter  of  law,  be 
charged  with  contributory  negligence. 
.  .  .  The  rule  which  exempts  a  child  of 
tender  years  from  responsibility,  while  it 
may  not  operate  justly  in  every  possible 
case,  on  the  whole  promotes  the  ends  of 
jastice,  and  we  follow  the  authorities  which 
hold  that  a  child  of  the  age  of  appellant  is 
prima  facie  exempt  from  responsibility,  but 
that  testimony  is  admissible  to  show  the 
contrary,  and  that  the  question  of  capacity 
in  such  case  is  one  of  fact  for  the  Jui-y.  and 
not  one  of  law,  to  be  determined  by  the 
court."  And  it  was  held  that  a  plea  charg- 
ing the  child  with  contributory  negligence, 
but  failing  to  allege  that  he  was  of  excep- 
tional maturity  and  capacity  for  one  of  his 
age,  or  capable  of  taking  care  of  himself 
under  the  circumstances,  was  subject  to  de- 
murrer. 

The  doctrine  that  a  child  between  four 
and  five  years  old  is  presumptively  not 
chargeable  with  contributory  negligence  is 
apparently  supported  by  the  case  of  Gunn 
V.  Ohio  River  R.  Co.  (1892)  36  W.  Va.  166, 
32  Am.  St.  Rep.  842,  14  S.  E.  465,  the  princi- 
pal question  considered  being,  however,  the 
negligence  of  the  railroad  company  in  run- 
ning over  and  killing  the  child,  which  was 
seated  on  the  track  in  plain  view.  This 
decision  was  followed  in  Gunn  v.  Ohio  River 
R.  Co.  (1892)  37  W.  Va.  421,  16  S.  E.  628, 
an  action  for  the  death  of  a  child  a  year  or 
more  older,  who  was  killed  under  the  same 
circumstances.  In  this  state,  however,  the 
presumption  of  incapacity  is  regarded  as 
continuing  until  fourteen  years  of  age. 

1**  In  an  action  for  injury  to  a  child  four 
and  a  half  years  old  by  falling  from  a  de- 
fective sidewalk,  the  court  in  St.  Paul  v. 
Kuby  (1863)  8  Minn.  154,  Gil.  125,  stated 
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that  the  presumption  of  law  that  a  child 
is  incapable  of  exercising  care  only  obtained 
in  regard  to  very  young  children. — younger 
at  least  than  the  child  in  question;  and 
regarded  the  question  of  capacity  as  for  the 
jury  in  the  particular  case. 

1S5  Where  a  boy  four  years  and  eight 
months  old  climbed  on  a  fiat  car,  loosened 
the  brake,  and,  when  the  car  by  its  own 
weight  moved  down  a  grade,  fell  or  jumped 
from  it,  and  was  injured,  the  court  in  Cen- 
tral Branch  Union  P.  R.  Co.  v.  Henigh 
(1880)  23  Kan.  347.  33  Am.  Rep.  167,  in 
holding  that  negligence  was  not  shown  on 
the  part  of  the  defendant,  said  that  it 
would  hardly  be  claimed  that  a  child  so 
young  as  the  one  in  question  could  be 
guilty  of  negligence. 

we  In  an  action  for  injury  to  a  boy  four 
or  five  years  old  by  a  car  in  crossing  a  street 
car  track,  the  court  instructed  the  jury  in 
Zanabria  v.  Garcia  v.  Ponce  R.  &  Light  Co. 
(1907)  4  Porto  Rico  Fed.  Rep.  4,  that  the 
evidence  in  the  case  and  the  child's  appear- 
ance showed  him  to  have  been  of  such 
tender  years  that  he  could  not  in  law  be 
guilty  of  contributory  negligence. 

187  It  was  apparently  assumed  in  Serano 
V.  New  York  C.  &  H.  R.  R.  Co.  (1907)  188 
N.  Y.  156,  117  Am.  St.  Rep.  833,  80  N.  E. 
1025,  that  a  child  five  years  and  ten  months 
old,  who  was  intelligent,  had  attended  school 
for  about  a  year,  was  accustomed  to  cross- 
ing railroad  tracks,  and  had  been  cautioned 
in  that  regard,  may  be  found  by  the  jury  to 
be  sui  juris,  so  as  to  be  negligent  if  she 
failed  to  exercise  care  commensurate  with 
her  age  and  intelligence  in  crossing  a  rail- 
road track. 

So,  in  Van  Salvellergh  v.  Green  Bay 
Traction  Co.  (1907)  132  Wis.  166,  111  N. 
W.  1120,  the  court  apparently  assumed  that 
a  child  five  years  and  ten  months  old  might 
be  guilty  of  contributory  negligence  in 
crossing  a  street  car  track,  holding,  how- 
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children  between  the  ages  of  five  and 
six  were  not,  as  matter  of  law,  relieved 
from  the  exercise  of  any  care  to  avoid 
street  cars  or  other  dangers.^*® 

But,  on  the  other  hand,  it  has  been 
held  that  a  child  between  five  and  six 
years  of  age  cannot  be  held  sui  juris  as 


matter  of  law,  so  as  to  be  ehajgeable 
with  contributory  negligence;**®  also 
that  a  finding,  in  an  action  for  injury  to 
a  child  by  a  street  car  while  attempting 
to  cross  the  track,  that  the  child  was 
five  years  and  eight  months  old  and  of 
average  intelligence  is  not  equivalent  to 


ever,  that  under  the  circumstances  she  was 
not  guilty  of  contributory  negligence  as 
matter  of  law. 

And  in  Linthicum  v.  Truitt  (1911)  2 
Boyee  (Del.)  338,  80  Atl.  245,  the  court  ap- 
parently assumed  that  a  child  five  and  a 
naU"  years  old  might  l)e  guilty  of  contribu- 
tory negligence  in  attempting  to  board  a 
moving  merry-go-round,  and  instructed  the 
jury  that  it  is  the  duty  of  an  infant  to  exer- 
cise ordinary  care  to  avoid  injury,  and  that 
ordinary  care  for  a  child  is  that  degree  of 
care  which  children  of  the  same  age,  of 
ordinary  care  and  prudence,  are  accustomed 
to  exercise  under  like  circumstances. 

It  is  apparently  assumed  in  Philadelphia 
&  R.  R,  Co.  V.  Spearen  (1864)  47  Pa.  300, 
86  Am.  Dec.  644,  that  a  five-year-old  girl 
may  be  guilty  of  contributory  negligence 
in  running  across  the  track  in  front  of  an 
approaching  engine. 

188  In  an  action  for  the  death  of  a  child 
five  years  and  four  months  old,  from  being 
struck  by  a  street  car  while  running  across 
the  track,  it  was  held  in  Paducah  Street 
R.  Co.  v.  Adkins  (1892)  14  Ky.  L.  Rep,  425, 
that  an  instruction  was  erroneous  which 
assumed  that,  as  matter  of  law,  the  child 
was  too  young  to  be  capable  of  exercising 
care  for  its  own  protection,  and  could  not 
be  charged  with  contributory  negligence. 
The  court  regarded  the  question  whether 
the  child  was  capable  of  exercising  any  de- 
gi*ee  of  care  as  one  of  fact  for  the  jury. 

The  rule  was  laid  down  in  Wabnich  v. 
Dry  Dock,  E.  B.  &  B.  R.  Co.  (1906)  112  App. 
Div.  4,  98  N.  Y.  Supp.  38,  that  a  bright  child 
five  years  old  who  is  allowed  by  her  parents 
to  play  in  the  street  is  not  as  a  matter  of 
law  relieved  from  the  obligation  of  exercis- 
ing any  care  to  avoid  vehicles  properly  in 
the  street.  The  action  was  for  injury  to 
a  five-year-old  child  who  was  run  over  by 
a  street  car,  it  being  held  erroneous  for  the 
court  to  withdraw  from  the  jury  all  con- 
sideration of  contributory  negligence  of  the 
child  or  her  parents.  ^ 

And  in  a  Minnesota  case,  where  a  boy 
five  years  and  three  months  old  was  run 
over  by  an  engine  while,  as  it  appears,  he 
was  riding  on  the  footboard  of  the  tender, 
it  was  held  on  appeal  by  the  plaintiff,  in 
an  action  for  the  injury  so  sustained,  that 
the  submission  to  the  jury  of  the  question 
of  contributory  negligence  was  not  er- 
roneous. Hannula  v.  Duluth  &  I.  Range  R. 
Co.  (1915)  130  Minn.  3,  153  N.  W.  250. 
The  court  cited  Decker  v.  Itasca  Paper  Co. 
(1910)  111  Minn.  439,  127  N.  Y.  183,  as 
holding  that  a  boy  five  years  and  three 
months  old  was,  as  matter  of  law,  not 
chargeable  with  negligence;  but  said  that 
the  court  in  that  case  did  not  adopt,  nor 
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reject,  the  rule  sometimes  held,  that  a  child 
under  the  age  of  seven  years  cannot  be  held 
guilty  of  contributory  negligence;  that  the 
conclusion  of  the  former  case  was  that  the 
question  was  not  one  free  of  doubt,  and 
that  there  was  merit  in  both  the  arbitrary 
determination  by  age  and  the  method  which 
made  mental  capacity  the  test.  In  regard 
to  the  case  before  it,  the  court  said  that 
"the  boy,  if  some  of  the  testimony  be  true, 
knew  how  the  train  was  to  move  out,  de- 
bated where  he  would  ride,  and  insisted 
upon  riding  the  footboard,  instead  of  the 
cowcatcher,  though  warned  of  the  danger, 
and  was  capable  to  some  extent  of  exercis- 
ing judgment,  care,  and  discretion." 

iwin  Fallon  v.  Central  Park,  N.  &  E. 
River  R.  Co.  (1876)  64  N.  Y.  13,  it  was  held 
that  the  defendants  could  not  complain  of 
an  instruction  submitting  to  the  jury  the 
question  whether  a  boy  five  years  old,  who 
sought  to  recover  damages  for  injury  by  a 
street  car,  was  sui  juris. 

The  question  whether  a  boy  under  six 
years  of  age  was  sui  juris,  in  an  action  for 
his  death  by  being  struck  by  a  street  car 
while  attempting  to  cross  the  track,  was 
held  properly  submitted  to  the  jury  and  a 
judgment  for  the  plaintiff  affirmed  in  Kee- 
nan  v.  Brooklyn  City  R.  Co.  (1894)  8  Misc. 
601,  29  N.  Y.  Supp.  325.  The  decision  was 
reversed  on  other  grounds  in  (1895)  145  N. 
Y.  348,  40  N.  E.  16. 

It  was  held  that  the  question  whether 
the  child  was  sui  juris  was  for  the  jury 
and  a  judgment  for  the  plaintiff  affirmed, 
in  an  action  for  injury  to  a  child  between 
five  and  six  years  old  by  a  street  car,  while 
attempting  to  cross  the  track,  in  MuUer 
V.  Brooklyn  Heights  R.  Co.  (1897)  18  App. 
Div.  177,  45  N.  Y.  Supp.  954. 

And  the  same  conclusion  was  reached  in 
an  action  for  the  death  of  a  five-year-old 
boy  by  being  struck  by  a  street  car  while 
playing  in  the  street,  in  Howell  v.  Rochester 
R.  Co.  (1897)  24  App.  Div.  502,  49  N.  Y. 
Supp.  17. 

In  an  action  for  an  injury  to  a  boy  five 
years  and  one  month  old,  who,  on  his  way 
from  school,  was  run  over  by  a  street  car, 
it  was  held  in  Travers  v.  Boston  Elev.  R. 
Co.  (1914)  217  Mass.  188.  104  N.  E.  383,  in 
sustaining  a  judgment  for  the  plaintiff,  that 
the  court  correctly  submitted  to  the  jury 
the  question  whether  he  was  of  sufficient 
intelligence  properly  to  be  allowed  to  be  on 
the  street  alone,  and  charged  that  if  so  he 
was  responsible  for  such  conduct  as  would 
reasonably  be  expected  of  a  child  of  his  age. 

It  was  said  in  Hammond,  W.  &  E.  C. 
Electric  Street  R.  Co.  v.  Blockie  (1907)  40 
Ind.  App.  497,  82  N.  E.  541,  that  there  is 
a  time  in  the  life  of  a  child  when  the  courts 
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a  finding  that  she  was  capable  of  exercis- 
ing some  care  for  her  own  safety.^*® 

However,  a  few  cases  have  taken  the 
apparently  extreme  position  that  chil- 
dren under  six  years  of  age  may  be 
guilty  of  contributory  negligence  as  mat- 
ter of  law.**^ 

It  seems  that,  in  any  event,  if  the  doc- 
trine of  conclusive  presumption  of  in- 


capacity on  the  part  of  children  of  this 
age  is  not  adopted  the  question  should  be 
submitted  to  the  jury,  with  the  presump- 
tion in  favor  of  the  proposition  that  the 
child  v/as  lacking  in  the  capacity,  experi- 
ence, knowledge,  and  discretion  necessary 
to  charge  it  with  contributory  negligence. 
And  in  some  cases  the  latter  view  has 
been  adopted,  it  being  held  that  there  is 


refuse  to  say  whether  such  child  is  con- 
clusively presumed  to  be  sui  juris,  or  non 
sui  juris,  and  tliat  during  this  period  the 
courts  all  a^ree  that  the  question  of  capac- 
ity is  one  of  fact,  to  be  determined  by  the 
jury.  The  action  was  for  injury  to  a  child 
five  years  and  eight  months  old  by  a  car 
in  crossing  a  street  car  track;  and  in  af- 
firming a  judgment  for  the  plaintiff  the 
rourt  said  that  whether  the  child  had  passed 
the  age  at  which  it  could  aflirm  that  she 
was  non  sui  juris  was  immaterial,  that  cer- 
tainly she  had  not  attained  the  aije  at  which 
it  could  affirm  that  she  was  sui  juris,  and 
that  it  was  a  question  of  fact  for  the  jury. 

140  Hammond,  W.  &  E.  C.  Electric  Street 
R,  Co.  V.  Block ie  (Ind.)  supra.  The  court 
was  of  the  opinion  also  that  if  the  two 
statements  might  be  presumed  to  be  equiva- 
lent, yet  Buch  a  finding  was  not  in  conflict 
necessarily  with  allegations  in  the  com- 
plaint that  the  child  was  too  young  to  be 
capable  of  appreciating  danger  or  to  have 
caution  and  discretion.  It  was  said:  "To 
appreciate  the  danger  of  coming  in  contact 
with  a  car  means  more  than  to  know  that 
»nch  contact  will  injure.  .  .  .  80,  to  be 
able  to  appreciate  the  danger  of  crossing  a 
street  car  track  in  front  of  a  moving  car, 
a  person  must  be  capable  of  having  at  least 
some  idea  of  the  speed  at  which  the  car  is 
moving,  the  distance  it  is  likely  to  travel 
in  a  given  time,  and  the  distance  such  per- 
son may  travel  either  running  or  walking, 
as  the  case  may  be,  in  the  same  time.  We 
do  not  mean  to  say  that  this  comprehension 
must  be  exact,  but  there  must  be  sufficient 
mental  capacity  to  form  some  idea  of  these 
matters;  and  we  cannot  say,  as  a  matter 
of  law,  that  a  child  five  years  and  ten 
months  old,  of  average  intelligence,  what- 
ever that  may  mean,  has  such  mental  capac- 
itv." 

1*1  A  boy  five  years  and  nine  months  old 
may  be  guilty  of  contributory  negligence  as 
matter  of  law  in  attempting  to  pass  under 
railroad  cars  while  in  motion,  McMahon  v. 
Northern  C.  R.  Co.  (1873)  39  Md.  438. 

For  a  case  in  which  a  child  five  and  a  half 
years  old  was  held  guilty  of  contributory 
negligence  as  matter  of  law  in  crossing  the 
street  in  front  of  an  approaching  vehicle, 
see  Hayes  v.  Norcross  (1895)  162  Mass.  546, 
39  N.  E.  282,  set  out  in  note  in  19  L.R.A. 
(N.S.)  pp.  162,  163.  See  also  Murphy  v. 
Boston  Elev.  R.  Co.  (1905)  188  Mass.  8,  73 
X.  E.  lOlS,  18  Am.  Neg.  Rep.  129,  set  out 
in  the  note  in  11  L.R.A.(X.S.)  pp.  170,  171, 
where  it  was  held  that  a  boy  five  years  and 
four  months  old  who  was  killed  by  a  street 
car  was  chargeable  with  contributory  negli- 
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gence  as  matter  of  law.  The  decision,  how- 
ever, appears  to  assume  that  the  boy  was 
capable  of  exercising  some  degree  of  care, 
this  assumption  being  indulged  to  avoid  the 
imputation  of  negligence  on  the  part  of 
those  having  him  in  charge,  in  sending  him 
unattended  on  an  errand  which  required 
him  to  cross  the  street. 

See  also  Kyle  v.  Boston  Elev.  R.  Co. 
(Mass.)  post.  164,  holding,  in  an  action  for 
the  death  of  a  boy  five  years  and  eleven 
months  old  by  a  street  car,  that  a  verdict 
for  the  defendant  was  properly  directed  on 
the  ground  that  the  boy  was  not  in  the 
exercise  of  due  care,  where  it  appeared  that 
he  followed  other  children  across  the  track, 
at  a  place  other  than  a  crossing,  and  there 
w^as  no  evidence  that  he  took  any  precau- 
tions to  ascertain  whether  or  not  a  car  was 
approaching. 

The  proposition  that  a  five-year-old  child 
may  be  guilty  of  contributory  negligence 
as  matter  of  law  is  supported  by  the  case 
of  Plantza  v,  Glasgow  (1910)  47  Scot.  L. 
R.  688,  in  which,  although  the  decision  might 
properly  rest  on  the  ground  that  the  de- 
fendant was  not  nes^ligent,  it  was  said  that, 
had  this  been  otherwise,  the  child  was 
guilty  of  contributory  negligence  in  running 
against  a  T-shaped  water  key  projecting 
about  2  feet  above  the  ground,  from  a  hy- 
drant, the  lid  of  which  had  been  removed 
by  a  workman  repairing  the  street.  The 
observations  of  one  of  the  judges  in  this 
case  are  interesting,  although  not  to  be 
accepted  as  a  rule  of  law  because  not  in 
accord  with  many  of  the  decisions.  It  was 
said:  "I  reject  altogether  the  idea  that 
a  boy  of  five  cannot  be  guilty  of  contrib- 
utory negligence,  and  I  do  not  think  any 
judges  have  ever  said  that  that  was  the  law 
without  regard  to  the  particular  circum- 
stances being  dealt  with.  What  judges  have 
said  (and  I  agree  with  them)  is  that  on  the 
facts  of  a  particular  case  it  may  be  diffi- 
cult to  hold  that  a  boy  of  five  has  been 
guilty  of  negligence.  They  did  not  say 
that  he  could  not  be  held  guilty  of  negli- 
gence if  the  circumstances  showed  that  he 
had  not  taken  that  care  of  himself  which 
is  expected  of  a  child  of  that  age.  A  child 
of  five  knows  perfectly  well  not  to  run  up 
against  obstructions.  This  was  not  a  case 
of  a  boy  running  up  against  an  obstruction 
which  he  had  not  noticed.  It  is  the  case 
of  a  boy  who  knew  that  the  obstacle  was 
there,  and,  without  taking  any  care  of  him- 
self, runs  against  the  obstacle.  I  am  of 
opinion  that  the  boy  was  negligent  of  his 
own  safety  in  a  matter  which  was  quite 
within  his  capacity  for  self-care." 
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at  least  a  prima  facie  presumption  of  in- 


capacity. 


e.  Six. 


It  is  stated  in  an  Iowa  case  ***  that  no 
court  of  modern  times  has  gone  to  the  ex- 
tent of  saying  that,  under  any  state  of 
circumstances,  a  child  of  six  years  may 
be  held  guilty  of  negligence  as  matter  of 
law.  This  statement,  however,  is  not  in 
accord  with  all  of  the  authorities,  it  be- 
ing held,  as  has  been  seen  above,^**  that 
a  child  under  six  years  of  age  may  be 


chargeable  with  negligence  as  matter  of 
law;  and  the  same  conclusion  has  been 
reached  in  the  case  of  injury  to  a  six- 
year-old  child  who  fails  to  exercise  any 
care  in  approaching  a  place  of  danger.*** 
In  some  cases  it  has  been  apparently 
assumed  that  a  six-vear-old  child  mav  be 
guilty  of  contributory  negligence ;  ***  and 
in  the  majority  of  the  cases  it  has  been 
held  that  the  question  of  contributory 
negligence  of  a  six-year-old  child  is  at 
least  for  the  jury,  and  that  the  court 
cannot    hold    as    matter    of    law    that 


1**  A  child  under  six  years  old  is  at  least 
prima  facie  incapable  of  such  conduct  as 
will  constitute  contributory  negligence,  and 
the  burden  of  showing  his  capacity  is  on 
the  one  alleging  it.  Chicago  City  R,  Co. 
V.  Tuohy  (1002)  196  111.  410,  58  L.K.A.  270, 
63  N.  E.  997,  affirming  (1901)  95  111.  App. 
314.  And  it  was  held  that  the  fact  that  the 
child  who  was  nearly  six  years  old,  was 
permitted  to  go  to  a  school  less  than  two 
blocks  from  home,  requiring  the  crossing  of 
street  car  tracks,  did  not  show  that  he 
had  sufficient  capacity  to  be  chargeable  with 
contributory  negligence  in  attempting  to 
cross  tracks  at  another  point  after  school 
hours. 

A  child  of  the  age  of  five  vears  and  seven 
months  is  prima  facie  incapable  of  con- 
tributory negligence.  Westcrfield  v.  Levis 
Bros.  (i891)  43  La.  Ann.  63,  9  So.  52 
(where  child  was  killed  while  playing  on 
iron  roller  left  unattended  in  street). 

A  five-year-old  child  is  presumably  in- 
capable of  negligence.  Stone  v.  Florence 
(1013)  94  S.  C.  375,  78  S.  E,  23  (where 
child,  while  playing  in  street,  was  burned  by 
falling  into  a  drain  in  which  there  was 
smouldering  trash). 

In  an  action  for  injury  to  a  child  by  a 
train  negligently  backed  along  a  public 
street,  it  was  said  in  Mexican  C.  R.  (^.  v. 
Rodriguez  (1911)  —  Tex.  Civ.  App.  — ,  133 
S.  W.  690,  in  affirming  a  judgment  for  the 
plaintiff:  "The  boy  was  five  years  of  age, 
and  we  doubt  that  in  any  case  a  child  of 
that  a^e  can  be  charged  with  contributory 
negligence  .  .  .  and  certainly  not  unless 
there  is  testimony  of  such  intelliarence  and 
realization  of  danger  as  would  indicate  that 
the  child  was  conscious  of  the  consequences 
of  its  conduct." 

In  an  action  for  injury  to  a  child  five 
years  and  eight  months  old  while  attempt- 
ing to  pass  between  cars  in  a  railroad  yard, 
the  burden  of  proof  that  the  child  had  suffi- 
cient discretion  to  appreciate  the  danger, 
BO  as  to  be  capable  of  contributory  negli- 
gence, was  held  to  be  on  the  defendant, 
where  the  child  had  never  attended  school, 
was  too  small  to  do  so,  and  had  never  ex- 
cept once  or  twice  gone  alone  from  her  home 
to  town.  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Wininger  (1912)  —  Tex.  Civ.  App.  — ,  151 
S.  W.  586. 

143  Fishhum  v.  Burlington  &  N.  W.  R. 
Co.  (1905)  127  Iowa,  483,  103  N.  W.  481. 

14*  See  cases  cited  in  note  141,  supra. 
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146  Attention  is  called  to  the  case  of  God- 
frey V.  Boston  Elev.  R.  Co.  (1913)  216  Mass. 
432\  102  N.  E.  652,  where  a  boy  six  years 
and  eight  months  old  was  held  negligent 
as  matter  of  law  in  running  across  a  street 
car  track,  while  chasing  a  companion,  with- 
out taking  any  precautions  to  avoid  street 
cars. 

See  adso  Adams  v.  Boston  Elev.  R.  Co. 
(Mass.)  post,  165,  holding  that  a  child  six 
and  one-half  years  old  is  negligent  as  mat- 
ter of  law  in  crossing  street  car  tracks  be- 
hind a  passing  car  in  such  a  manner  as  to 
come  into  contact  with  the  side  of  a  car 
moving  on  the  other  track. 

146  In  Cecchi  v.  Lindsay  (1910)  1  Boyce 
(Del.)  185,  75  Atl.  376,  where  a  child  six 
years  old  was  struck  by  an  automobile  in  a 
street,  the  court  apparently  assumed  that 
the  child  was  capable  of  exercising  some  de- 
gree of  care,  and  instructed  the  jury  that 
while  it  was  the  duty  of  children  to  exer- 
cise ordinary  care  to  avoid  injuries  such  care 
was  for  them  that  degree  of  care  which 
children  of  the  same  age,  of  ordinary  care 
and  prudence,  are  accustomed  to  exercise 
under  like  circumstances,  and  that  it  was 
for  the  jury  to  say  whether  under  the  cir- 
cumstances the  plaintiff  exercised  reason- 
able care. 

It  is  apparently  assumed  in  Ruschenberg 
v.  Southern  Electric  R.  Co.  (1901)  161  JJlo. 
70,  61  S.  W.  626.  that  a  boy  six  years  and 
three  months  old,  although  he  had  never 
attended  school  and  was  not  an  especially 
bright  child,  might  be  guilty  of  contributory 
negligence  in  crossing  a  street  car  track,  an 
instruction  being  held  not  prejudicial  to  the 
plaintiff  that  it  was  his  duty  to  exercise 
such  degree  of  care  and  prudence  in  cross- 
ing the  track  "and  in  looking  and  listening 
for  the  car"  as  an  ordinarily  careful  and 
prudent  boy  of  like  age  and  intelligence 
would  have  exercised  under  the  circum- 
stances. 

The  court  apparently  considered  in  Rit- 
scher  v.  Orange  &  P.  Valley  R.  Co.  (1910) 
79  N.  J.  L.  462,  75  Atl.  200,  that  a  school 
boy  six  years  and  ten  months  old  might  be 
guilty  of  contributory  negligence  in  running 
in  front  of  a  street  car  while  fleeing  from 
another  boy  who  was  threatening  him  with 
a  stone,  so  as  to  preclude  recovery  for  an 
injury  sustained  by  being  struck  by  the 
car;  it  being  held,  however,  that  contribu- 
tory negligence  was  not  shown  as  matter  of 
law. 
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the  child  has  such  capacity  as  to  charge 
it  with  negligence  in  failing  to  appre- 
ciate and  avoid  danger.^^'^ 

It  has  been  held  also,  that  in  the  ab- 
sence of  evidence  to  the  contrary  there 


is  a  presumption  that  a  six-year-old  child 
is  non  sui  juris,  and  therefore  not  ca- 
pable of  contributory  negligence,^**  or 
that  at  least  capacity  will  not  be  pre- 
sumed, even  if  it  might  be  proved  as  a 


I*'  In  the  following  cases  it  was  held  that 
it  could  not  be  determined  as  matter  of  law 
that  a  child  between  six  and  seven  years  of 
age  was  sui  juris,  i.  e.,  capable  of  personal 
negligence  but  that  the  question  of  its  ca- 
pacity was  for  the  jury.  Huntin.s^ton  v.  Bart- 
rom  (1911)  48  Ind.  App.  117,  95  K  E.  644 
(almost  seven -defective  sidewalk) ;  Finn  v. 
Delaware,  L.  &  W.  R.  Co.  (1899)  42  App. 
Div.  524,  69  N.  Y.  Supp.  771,  6  Am.  Neg. 
Rep.  611  (child  diagonally  crossing  track 
struck  by  train  backed  from  rear  without 
warning) ;  Dwyer  v.  McLaughlin  (1900)  31 
Misc.  610,  64  N.  Y.  Supp.  380  (child  while 
playing  on  sidewalk  jumped  into  excavation 
adjacent  to  walk  and  was  injured  by  fall 
of  plank  guarding  the  excavation) ;  Thies 
V.  Thomas  (1902)  77  W.  Y.  Supp.  276  (child 
killed  by  automobile  in  street) ;  LafTerty  v. 
Third  Ave.  R.  Co.  (1903)  86  App.  Div.  692, 
83  N.  Y.  Supp.  406,  affirmed  without  opinion 
in  (1903)  176  N.  Y.  694,  68  N.  E.  1118 
(child  injured  by  a  street  car  while  attempt- 
ing to  cross  the  track) ;  Pittel  v.  Burkhard 
(1907)  121  App.  Div.  571,  106  N.  Y.  Supp. 
245  (child  run  over  by  truck  in  street) ; 
Specht  V.  Waterbury  Co.  (1911)  70  Misc. 
404,  127  N.  Y.  Supp.  137,  affirmed  in  (1911) 
144  App.  Div.  938,  129  N.  Y.  Supp.  1147 
(diild  burned  while  playing  near  tire  on 
vacant  lot);  Edwards  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1907)  21  S.  D.  504,  110  N.  W. 
832  (child  almost  seven,  walking  on  railroad 
track,  struck  by  train  approaching  from 
rear.) 

It  was  held  not  prejudicial  to  the  defend- 
ant to  submit  to  the  jury  the  question 
whether  a  six -year -old  child  who  was  run 
over  by  a  truck  in  a  street  was  sui  juris 
or  non  sui  juris,  where,  although  the  child 
was  not  called  as  a  witness,  or,  so  far  as 
appeared,  was  not  present  in  court  or  seen 
by  the  jury,  her  parents  testified  as  to  in- 
structions given  her  and  their  observation 
of  her  conduct  while  playing  in  the  street; 
it  being  said  that  this  evidence,  in  addition 
to  the  presumption  arising  from  her  age 
that  she  was  non  sui  juris,  required  the 
submission  of  that  question  to  the  jury  as 
one  of  fact.  Pittel  v.  Burkhard  (1907)  121 
App.  Div.  671,  106  N.  Y.  Supp.  245.  The 
contention  of  the  defendant  was  that  it  was 
error  to  submit  the  question  of  sui  juris  to 
the  jury  because  of  lack  of  evidence  on  that 
point,  and  that  the  jury's  determination  of 
the  question  was  the  result  of  mere  specula- 
tion. 

Whether  a  child  six  years  old  has  suffi- 
cient discretion,  knowledge,  and  experience 
to  appreciate  the  nature  and  extent  of  the 
danger  in  attempting  to  cross  a  railroad 
track  under  the  drawheads  of  cars,  so  as  to 
be  guilty  of  contributory  negligence,  was 
held  to  be  a  question  for  the  jury  in  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Garrett  (1906)  —  Tex. 
Qv.  App.  — ,  99  S.  W.  162. 
Ii.R.A.1917F. 


In  sustaining  a  judgment  for  the  plain- 
tiff, in  an  action  for  injury  to  a  six -year-old 
boy,  who,  while  walking  with  an  adult 
across  a  private  driveway  forming  a  part  of 
the  sidewalk,  was  run  over  by  an  automo- 
bile, the  court  in  J.  F.  Darmody  Co.  v.  Reed 
(1916)  60  Ind.  App.  662,  111  N.  E.  317, 
stated  that  under  the  circumstances  of  the 
case  it  need  not  consider  the  question 
whether  the  boy  was  guilty  of  contributory 
negligence,  that  the  jury  by  its  verdict  had 
found  that  he  had  not  reached  the  age  of 
accountability,  and,  in  the  eyes  of  the  law, 
he  was  non  sui  juris. 

In  Neun  v.  Rochester  R.  Co.  (1900)  165 
N.  Y.  146,  58  N.  E.  876,  the  court  approved 
an  instruction,  in  an  action  for  the  negli- 
gent killing  of  a  six-year-old  child  by  a 
street  car,  that  if  the  jury  found  that  the 
child  was  non  sui  juris  any  negligence  on 
its  part  could  not  be  considered. 

In  Birge  v.  Gardmer  (1849)  19  Conn.  507, 
50  Am.  Dec.  261,  a  child  under  seven  years 
of  age  was  injured  by  the  fall  of  a  heavy 
gate  erected  by  the  defendant  on  his  own 
lands,  and  it  was  contended  in  an  action 
for  the  injury  that  it  was  caused  by  the 
negligence  of  the  child  in  shaking  and  pull- 
ing the  gate.  In  affirming  a  judgment  for 
the  plaintiff  it  was  said.  "The  plaintiff 
was  a  child,  without  judgment  or  discre- 
tion; and  it  was  submitted  to  the  jury  to 
say  whether  such  a  child  ought  to  be  charge- 
able with  fault  so  as  to  defeat  his  recovery; 
or  whether  or  not  the  acts  done  by  him 
were  not  rather  the  result  of  childish  in- 
stinct, which  the  defendant  might  easily 
have  foreseen.  It  might  perhaps  have  been 
going  too  far  for  the  court  to  have  said,  as 
a  matter  of  law,  that  a  child  of  this  age 
could  not  be  so  blameworthy  as  to  excuse 
the  defendant.  We  will  not  say  that  such 
cases  may  not  be  imagined,  or  may  not 
sometimes  occur.  But  it  was  favorable  to 
the  defendant,  and  he  cannot  complain  of  it, 
that  the  age  and  condition  of  the  plaintiff, 
connected  with  the  circumstances  of  the 
case,  were  put  to  the  jury,  for  them  to  de- 
termine what  degree  of  fault,  if  any,  was 
imputable  to  the  plaintiff." 

itt  Kaplan  v.  Metropolitan  Street  R.  Co. 
(1904)  98  App.  Div.  133,  90  N.  Y.  Supp.  585 
(where  a  six-year-old  boy  was  struck  by  a 
street  car  while  attempting  to  cross  the 
track);  Gregg  v.  King  County  (1914)  80 
Wash.  196,  141  Pac.  340,  Ann.  Cas.  1916C, 
135  (where  a  boy  between  six  and  seven 
years  old  was  injured  by  his  hand  being 
crushed  between  protection  piles  and  a 
dock). 

In  Pittel  V.  Burkhard  (1907)  121  App. 
Div.  571,  106  N.  Y.  Supp.  245,  the  court 
recognized  the  existence  of  a  presumption 
that  a  six-year-old  child  is  non  sui  juris,  in 
holding  that  that  question  was  for  the 
jury«  in  an  action  for  injury  to  a  six-year 
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matter  of  fact.^**  On  this  point  the  rule 
was  laid  down  in  a  New  Jersey  case,"^  in 
an  action  for  injury  to  a  child  about  six 
years  old  by  a  street  car,  that  there  is  a 
presumption  that  a  child  under  seven 
years  of  age  is  incapable  of  contributory 
negligence,  and  that  if  such  presumption 
may  be  overcome  by  proof  on  the  part  of 
the  defendant,  in  the  absence  thereof  it 
is  not  erroneous  for  the  court  to  with- 
draw from  the  jury  the  question  of  con- 
tributory negligence.  And  the  court  said : 
"It  would  be  convenient  if  the  court 
could  adopt  the  rule  which  seems  to  have 
been  adopted  by  the  more  recent  cases  in 
Illinois,  and  hold,  in  analogy  to  the  rule 
which  exempts  children  under  seven  from 
criminal  responsibility,  that  they  are  not 
to  be  charged  with  contributory  negli- 
gence until  they  have  reached  at  least 
that  age.  .  .  .  This  rule,  however,  has 
never  been  adopted  in  this  state,  and  is 
opposed  by  a  decision  of  so  eminent  a 
court  as  that  of  Massachusetts."^  With- 
out adopting  the  Illinois  rule,  we  think, 
however,  it  is  safe  to  say  that  there  is 
a  presumption  that  a  child  under  seven 
years  of  age  is  not  guilty  of  contributory 
negligence,  and  while  we  do  not  under- 
take to  say  that  this  presumption  may 
not  be  overcome  by  proof  on  the  part  of 
a  defendant,  such  proof  was  absent  in 
this  case,  and  the  judge  was  therefore 
justified  in  taking  the  question  of  con- 
tributory negligence  from  the  jury." 

But  it  should  be  observed  that  it  has 
been  held  that  evidence  that  a  child  is 


about  six  or  seven  years  of  age  and  that 
he  attends  school  is  sufficient,  in  connec- 
tion with  inferences  as  to  his  eapacity 
which  may  be  drawn  by  the  jury  from 
his  appearance,  to  warrant  submission  to 
the  jury  of  the  question  whether  he  was 
sui  juris,  so  as  to  be  permitted  properly 
to  go  upon  the  streets  unattended,  and  to 
sustain  a  finding  in  the  affirmative  on 
that  issue."*  And  it  has  been  held,  in 
an  action  for  injury  to  a  child  under 
seven  years  of  age  by  a  ^street  car  while 
crossing  the  street,  that  the  question 
whether  the  child  was  non  sui  juris  was 
not  in  issue,  where  the  complaint  did  not 
allege  that  it  was  non  sui  juris,  the  court 
taking  the  position  that  incapacity  is  a 
matter  of  fact,  not  a  conclusion  of  law, 
and  should  be  averred  if  relied  upon.^** 
On  the  question  whether  a  child  be- 
tween six  and  seven  years  of  age  should 
be  held  capable  of  contributory  negli- 
gence, it  is  apparent  from  the  cases 
above  cited  that  there  is  a  considerable 
difference  of  opinion  among  the  author- 
ities. In  many  of  the  decisions"*  the 
doctrine  of  conclusive  presumption  6f  in- 
capacity has  apparently  been  applied. 
And,  as  stated  in  connection  with  the 
consideration  of  that  doctrine,  there 
seems  to  be  considerable  ground  for  this 
rule.  But  it  cannot  be  said  to  be  gener- 
ally adopted  as  a  uniform  rule,  to  be  ap- 
plied under  all  circumstances.  The 
weight  of  authority  appears  to  be  that  a 
child  between  six  and  seven  yeais  of 
age  should  not  be  declared  negligent  as 


old  child  by  being  run  over  by  a  truck  in  a 
street. 

While  the  presumption  that  a  child  of 
tender  years  is  incapable  of  negligence  is 
not  always  an  irrebuttable  one,  before  the 
plea  of  contributory  negligence  will  be  al- 
lowed as  against  a  child  of  apparently 
tender  years  it  must  be  shown  that  the 
precocity  of  the  child  gave  to  it  such  under- 
standing as  to  enable  it  to  exercise  a  rea- 
sonable degree  of  care  for  its  protection 
under  the  circumstances.  Harper  v.  Kopp 
(1903)  24  Ky.  L.  Rep.  2342,  73  S.  W.  1127. 
This  rule  was  applied  as  to  a  child  six 
years  old  who  was  injured  by  falling  from 
lumber  piled  in  a  street. 

l49Mackey  v.  Vicksburg  (1887)  64  Miss. 
777,  2  So.  178.  The  action  was  against  a 
municipality  for  injury  to  a  six-year-old 
child  bv  falling  into  an  unprotected  excava- 
tion, the  question  arising  on  demurrer  to 
the  declaration,  which  the  lower  court  had 
sustained.  On  appeal,  it  was  said  that  it 
cannot  be  inferred  as  matter  of  law  that  a 
child  six  years  old  is  capable  of  contributory 
negligence;  that  there  is  no  presumption  of 
law  that  an  infant  of  this  age  is  capable  of 
even  that  slight  degree  of  care  and  prudence 
the  absence  of  which  in  an  adult  would  be 
the  grossest  negligence;  and  that  whether, 
L.R.A.1917F. 


notwithstanding  his  tender  years,  precocity 
of  judgment  may  be  shown  as  matter  of 
fact  sufficient  to  impute  to  the  child  appre- 
ciation of  the  danger  into  which  he  entered, 
and  the  obligation  to  avoid  it,  could  not  be 
determined  on  demurrer. 

In  sustaining  a  judgment  for  the  plaintiff 
in  an  action  for  injury  to  a  six-year-old 
child  by  the  sudden  jerking  of  a  street  car 
while  he  was  in  the  act  of  alighting  from 
the  front  platform,  the  court  in  Buck  v. 
People's  Street  R.  Electric  Light  &  P.  Co. 
(1891)  46  Mo.  App.  655,  4  Am.  Neg.  Cas. 
396,  said  that  negligence  cannot  ordinarily 
be  imputed  to  a  child  of  the  age  of  six 
years,  for  it  would  not  be  presum^  to  ha;ve 
sufficient  capacity  or  discretion  to  under- 
stand the  danger  of  getting  on  and  off 
street  cars,  and  to  guard  against  it. 

IM  Baker  v.  Public  Service  R.  Co.  (1910) 
79  N.  J.  L.  249,  75  AtL  441. 

Wl  [Citing]  Hayes  v.  Norcross  (1895)  162 
Mass.  546,  39  N.  E.  282. 

IM  Lhowe  V.  Third  Ave.  R.  Co.  (1895)  14 
Misc.  612,  36  N.  Y.  Supp.  463  (crossing 
street  car  track). 

IM  Indianapolis  Street  R.  Co.  v.  Antrobui 
(1904)  33  Ind.  App.  663,  71  N.  E.  971. 

See  also  notes  163  and  192,  infra. 

U4  See  cases  cited  in  note  88,  supra. 
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matter  of  law,  but  that  it  is  at  least  for 
the  jury  to  determine  whether  the  child 
has  sufficient  capacity  and  discretion  to 
charge  it  with  negligence  under  the  cir- 
cumstances, and  that  there  is  a  prima 
facie  presumption  of  incapacity. 

7.  Seven. 

Whether  a  child  seven  years  old  has 
such  capacity,  knowledge,  discretion,  and 
exx)€rience  as  to  be  capable  of  contrib- 
utory negligence  under  the  particular 
circumstances  has  generally  been  held  to 
be  a  question  for  the  jury.  Thus,  on  the 
one  hand,  it  was  held  in  a  New  York 
case  *•*  that  a  bright  boy  seven  years  old 
who  has  attended  school  for  two  summers 
and  is  accustomed  to  crossing  railroad 
tracks  is  not  of  such  tender  years  that 
be  can  be  declared,  as  matter  of  law,  to 
be  non  sui  juris.    And  in  such  a  case  the 


burden  of  proof  that  the  child  is  non  sui 
juris,  if  that  fact  is  deemed  material,  is 
on  the  plaintiff,  who  must  prove  it  as 
other  facts  upon  which  he  relies  for  re- 
covery.^** And  the  mere  fact  that  a 
child  is  only  seven  years  and  three 
months  old,  does  not  justify  an  infer- 
ence that  it  is  incapable  of  exercising  any 
degree  of  care  in  crossing  a  street  car 
track."'' 

In  other  cases  it  has  been  held  that 
children  between  seven  and  eight  years 
of  age  are  not,  as  matter  of  law,  inca- 
pable of  contributory  negligence.^*^ 

On  the  other  hand,  it  has  been  held 
that  the  court  cannot  declare  a  seven- 
year-old  child  sui  juris  as  matter  of  law, 
so  as  to  charge  it  with  contributory  neg- 
ligence, but  that  the  question  is  for  the 
jury ;  ***  and  that  the  jury  may  find  a 
child  seven  and  one  half  years  old  incap- 


IM  Simkoff  V.  Lehigh  Valley  R.  Co.  (1907) 
190  N.  Y.  256,  83  N.  E.  215. 

IM  Simkoff  V.  Lehigh  Valley  R.  Co.   (N. 
Y.)  supra. 

So,  in  holding  that  a  girl  seven  years  and 
three  months  old  who  was  run  over  by  a 
street  car  while  attempting  to  cross  the 
street  could  not  be  declared  sui  juris  as 
matter  of  law,  but  that  this  was  a  question 
for  the  jury,  the  court  in  Stone  v.  Dry 
Dock.  E.  B.  &  B.  R.  Co.  (1889)  115  N.  Y. 
104,  21  N.  E.  712,  said:  'We  are  inclined 
to  the  opinion  that  in  an  action  for  an  in- 
jury to  a  child  of  tender  years,  based  on 
negligence,  who  may  or  may  not  have  been 
sui  juris  when  the  injury  happened,  and  the 
fact  18  material  as  bearing  upon  the  ques- 
tion of  contributory  negligence,  the  burden 
is  upon  the  plaintiff  to  give  some  evidence 
that  the  party  injured  was  not  capable,  as 
matter  of  fact,  of  exercising  judgment  and 
discretion.  This  rule  would  seem  to  be  con- 
sistent with  the  principle,  now  well  settled 
in  this  state,  that  in  an  action  for  a  per- 
sonal injury  based  on  negligence,  freedom 
from  contributory  negligence  on  the  part 
of  the  party  injured  is  an  element  of  the 
cause  of  action." 

w  Stone  V.  Dry  Dock,  E.  B.  &  B.  R.  Co. 
(N.  Y.)  supra. 

IM  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Scott 
(1903)  111  IlL  App.  234,  where  a  seven- 
year-old  child  was  injured  by  the  fall  of  a 
window  on  a  train  on  which  she  was  a 
passenger,  the  court  stating  that  whether 
in  touching  the  window  catch  the  child  was 
guilty  of  contributory  negligence  should 
have  been  submdtted  to  the  jury. 

Although  unnecessary  to  the  decision,  the 
court  in  Covington  v.  Bramlege  (1892)  14 
Ky.  L.  Rep.  395,  was  of  the  opinion  that  a 
bright  child  seven  years  old,  which  was  able 
to  find  its  way  from  one  part  of  the  city  to 
another,  and  was  trusted  alone  by  its  par- 
ents, could  not  be  said,  at  least  as  matter  of 
law,  to  be  non  sui  juris. 

A  seven-year-old  boy  of  ordinary  intel- 
ligence, and  capable  of  testifying  in  court, 
L.R.A.1!)17F. 


is  not,  as  matter  of  law,  exempt  from  the 
exercise  of  any  care  to  avoid  automobiles 
in  the  street.  Verdon  v.  Crescent  Automo- 
bile Co.  (1910)  80  N.  J.  L.  199,  76  Atl.  346. 

In  Louisville,  N.  A.  &  C.  R.  Co.  v.  Sears 
(1894)  11  Ind.  App.  654,  38  N.  E.  837.  in 
holding  that  the  question  whether  a  boy 
seven  years  and  ten  months  old,  who  while 
playing  in  a  street  was  injured  by  stepping 
on  a  pile  of  dirt  negligently  left  beside  its 
tracks  by  a  railroad  company  and  falling 
under  a  moving  train,  was  sui  juris,  was  for 
the  jury,  the  court  said:  "All  infants  are 
not  held,  as  a  matter  of  law,  to  be  non  sui 
juris.  It  has  been  held  in  several  cases  in 
this  state  that  children  ranging  in  age  from 
two  years  to  seven  years  and  two  months 
are  non  sui  juris.  .  .  .  In  no  case,  so 
far  as  our  attention  has  been  called  thereto, 
in  this  state  has  the  court  held  that  a  child 
in  excess  of  seven  years  and  two  months 
old  was,  as  a  matter  of  law,  non  sui  juris." 

iWHyland  v.  Burns  (1896)  10  App.  Div. 
386,  41  N.  Y.  Supp.  873  (injury  by  fall  of 
stones  piled  in  street) ;  Finkelstein  v.  Brook- 
lyn Heights  R.  Co.  (1900)  51  App.  Div.  287, 
64  N.  Y.  Supp.  915  (injury  by  street  car 
while  attempting  to  cross  track) ;  Evansich 
V.  Gulf,  C.  &  S.  F.  R.  Co.  (1882)  57  Tex. 
126,  44  Am.  Rep.  586  (injury  on  turntable) ; 
McVoy  V.  Cakes  (1895)  91  Wis.  214,  64  N. 
W.  748  (injury  by  sudden  increase  in  the 
speed  of  a  train  along  which  child  was  walk- 
ing  holding  to  a  brake  rod. 

Where  a  girl  seven  years  and  three 
months  old,  in  attempting  to  cross  the 
street,  was  run  over  by  a  street  car,  the 
court  in  Stone  v.  Dry  Dock,  E.  B.  &  B.  R. 
Co.  (1889)  116  N.  Y.  104,  21  N.  E.  712,  held 
that  it  was  error  to  grant  a  nonsuit  on  the 
ground  that  the  child  was  sui  juris  and 
that  its  act  in  crossing  the  street  in  front 
of  the  approaching  car  was  negligence  which 
contributed  to  the  death  of  the  child  and 
barred  a  recovery  therefor.  It  was  said: 
"It  cannot  be  asserted  as  a  proposition  of 
law  that  a  child  just  passed  seven  vears  of 
age  is  sui  juris,  so  as  to  be  chargeable  with 
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able  of  being  chained  with  contributory 
negligence,^*" 

In  some  cases  it  has  been  held  that  in 
the  absence  of  evidence  to  the  contrary 
a  child  between  seven  and  eight  years  of 


age  is  presumptively  incapable  of  person* 
al  contributory  negligence.**^  But  in 
other  cases  it  has  been  assumed  that  a 
child  seven  years  old  has  such  capacity 
that  it  may  be  precluded  from  recovery 


negligence.  The  law  does  not  define  when 
a  child  becomes  sui  juris.  .  .  .  Infants 
under  seven  years  of  age  are  deemed  in- 
capable of  committing  crime,  and  by  the 
common  law  such  incapacity  presumptively 
continues  until  the  age  of  fourteen.  An  in- 
fant between  those  ages  was  regarded  as 
within  the  age  of  possible  discretion,  but 
on  a  criminal  charge  against  an  infant  be- 
tween those  years  the  burden  was  upon  the 
prosecutor  to  show  that  the  defendant  had 
intelligence  and  maturity  of  jud^rment  suffi- 
cient to  render  him  capable  of  harboring  a 
criminal  intent.  .  .  .  The  Penal  Code 
preserves  the  rule  of  the  common  law,  ex- 
cept that  it  fixes  the  age  of  twelve  instead 
of  fourteen  as  the  time  when  the  presump- 
tion of  incapacity  ceases.  ...  In  admin- 
istering civil  remedies  the  law  does  not  fix 
any  arbitrary  period  when  an  infant  is 
deemed  capable  of  exercising  judgment  and 
discretion.  .  .  .  From  the  nature  of  the 
case  it  is  impossible  to  prescribe  a  fixed 
period  when  a  child  becomes  sui  juris.  Some 
children  reach  the  point  earlier  than  others. 
It  depends  upon  many  things,  such  as  nat- 
ural capacity,  physical  conditions,  training, 
habits  of  life,  and  surroundings.  These  and 
other  circumstances  may  enter  into  the 
question.  It  becomes,  therefore,  a  ques- 
tion of  fact  for  the  jury  where  the  inquiry 
is  material,  unless  the  child  is  of  so  very 
tender  years  that  the  court  can  safely  de- 
cide the  fact." 

It  was  held  in  Nashville  Lumber  Co.  v. 
Busbee  (1911)  100  Ark.  76,  38  L.R.A.(N.S.) 
754,  139  S.  W.  301,  in  affirming  a  judgment 
for  the  plaintiff,  that  it  is  for  the  jury  to 
determine  whether  or  not  a  child  between 
seven  and  eight  years  old  who  is  injured 
by  attractive  machinery  on  another's  prop- 
erty has  Bufidcient  mental  capacity  to  be 
guilty  of  contributory  negligence  in  coming 
in  contact  with  it. 

So  in  Vosrel  v.  North  Jersev  Street  R.  Co. 
(1903)  69  N.  J.  L.  219,  54  Atl.  563.  it  was 
held  that  the  question  whether  a  child  seven 
years  old  who  was  run  over  by  a  street  car 
was  sui  juris  was  for  the  jury,  and  a  judg- 
ment for  the  plaintiff  in  an  action  for  the 
injuries  so  sustained  was  affirmed. 

In  Penny  v.  Rochester  R.  Co.  (1896)  7 
App.  Div.  695,  40  N.  Y.  Supp.  172,  affirmed 
without  opinion  in  (1897)  154  X.  Y.  770, 
49  N.  E.  1101,  it  was  held,  in  an  action  for 
injury  to  a  boy  seven  years  and  two  months 
old  who  was  struck  by  a  street  car  while 
attempting  to  cross  the  track,  that  it  was 
not  error  to  submit  to  the  jury  the  ques- 
tion whether  the  boy  was  non  sui  juris, 
and  to  refuse  to  charge  that  from  the  evi- 
dence the  jury  could  not  find  that  at  the 
time  of  the  accident  he  was  non  sui  juris, 
although  it  appeared  that  he  had  attended 
school  for  a  year  before  the  accident,  and 
L.K.A.1917F. 


crossed  the  tracks  in  going  to  and  from  the 
school. 

Whether  a  seven-year-old  boy  who  in 
crossing  a  street  car  track  fell  and  was  run 
over  by  a  horse  car  was  capable  of  contribu- 
tory negligence  was  held  a  question  for  the 
jury  in  Block  v.  Harlem  Bridge,  H.  &  F.  R. 
Co.  (1890)  55  Hun,  607,  28  N.  Y.  S.  R,  495, 
9  N.  Y.  Supp.  164,  and  a  judgment  dis- 
missing the  complaint,  in  an  action  for  the 
injury  so  sustained,  was  reversed. 

It  was  held  in  Kitchell  v.  Brooklyn 
Heights  R.  Co.  (1896)  6  App.  Div.  99,  39 
N.  Y.  Supp.  741,  that  it  was  not  en*or  for 
the  trial  court  to  refuse  to  hold  as  matter 
of  law  that  a  child  seven  years  and  one 
month  old,  who,  after  alighting  from  a 
street  car,  was  injured  by  a  car  moving  in 
the  opposite  direction,  was  sui  juris,  and 
to  submit  that  question  to  the  jury,  al- 
though it  was  shown  that  she  was  bright 
and  intelligent  and  accustomed  to  being  in 
the  street 

iWFritsch  v.  New  York  &  Q.  C.  R.  Co. 
(1904)  93  App.  Div.  554,  87  W.  Y.  Supp. 
942,  16  Am.  Neg.  Rep.  195  (injury  by  street 
car  at  crossing). 

161  New  York,  N.  H.  &  H.  R.  Co.  v.  Kmetz 
(1912)  113  C.  C.  A.  471,  193  Fed.  603 
(crossing  railroad  track) ;  Watson  v.  South- 
ern R.  Co.  (1903)  66  S.  C.  47,  44  S.  E.  375 
(action  for  negligent  killing  of  a  child  seven 
or  eight  years  old  by  a  train  while  he  was 
crossing  a  railroad  trestle) . 

A  presumption  was  indulged  in  Parker  v. 
Washington  Electric  Street  R.  Co.  (1904) 
207  Pa.  438,  56  Atl.  1001,  15  Am.  Neg. 
Rep.  681,  that  a  boy  seven  years  and  eight 
months  old  was  incapable  of  contributory 
negligence,  where  he  was  permitted  by  the 
motorman  to  ride  on  the  front  platform, 
attempted  to  alight  from  the  moving  car, 
and  was  injured.  The  trial  court  declined 
to  submit  the  (question  of  contributory  neg- 
ligence to  the  jury,  stating  that  it  did  not 
think  the  evidence  in  the  case  sufficient  to 
rebut  the  presumption  that  a  boy  of  this 
age  is  incapable  of  contributory  negligence. 
And  in  affirming  the  judgment  the  appellate 
court  said:  "The  measure  of  a  child's  re- 
sposibility  for  contributory  negligence  is 
his  capacity  to  understand  and  avoid  dan- 
ger. In  analogy  to  the  common-law  rule  of 
responsibility  for  crimes  committed,  a  child 
under  seven  years  of  affe  has  been  conclu- 
sively presumed  to  be  mcapable  of  appre- 
ciating and  guarding  against  danger;  and 
after  seven  the  presumption  of  incapacity, 
although  not  irrebuttable,  and  growing  less 
strong  with  each  year,  continues  until  four- 
teen, when  the  presumption  of  capacity 
arises.  But  these  are  only  convenient 
points  in  the  uncertain  line  between  capac- 
ity and  incapacity,  at  which  the  law 
changes  the  presumption.    The  standard  of 
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for  a  personal  injury  on  that  ground.^*' 
In  the  case  of  injury  to  a  seven-year-old 
child  by  a  street  car,  it  has  been  held 
that  incapacity  must  be  alleged,  if  relied 
upon  to  defeat  the  application  of  the 
doctrine  of  contributory  negligence. *•• 

S.  Might. 

In  the  ease  of  injuries  to  a  child  run 
over,  eight  years  of  age,  it  seems  that 
care  proportionate  to  knowledge,  capac- 
ity, discretion,  and  experience  should  be 
recniired,  and  that,  as  an  abstract  propo- 
sition, there  should  be  no  presumption 


that  the  child  is  incapable  of  contrib^ 
utory  nt^ligence.  This  is  the  position 
taken  by  some  of  the  courts.^**  An 
eiffht-ycar-old  child  is  not,  as  matter  of 
law,  incapable  of  contributory  negli- 
gence,^^ and  a  eoart  should  not  assume 
that  he  is.*^ 

It  is  impossible  in  some  instances  to 
reconcile  all  the  decisions  on  this  ques- 
tion even  in  the  same  state.  Thus,  in 
New  York  it  has  been  held  that  a  child 
eight  years  old  is  presumably  non  sui 
juris.***  But  in  another  case  in  that 
st^te,  although  it  was  only  necessary  to 


responsibility  is  the  average  capacity  of 
others  of  the  same  a&re  and  experience,  and 
to  this  standard  a  chUd  should  be  held,  in 
the  absence  of  evidence  on  the  subject." 

i«8In  Chicago  &  A.  R.  Co.  v.  Murray 
(1872)  62  111.  326,  the  eourt  apparently  as- 
sumed that  a  child  seven  and  a  half  years 
old  may  be  guilty  of  contributory  negli- 
genee  in  crossmg  a  railroad  track,  and  held 
that  instruotions  were  erroneous  which, 
without  reference  to  the  question  of  con- 
tributory negligeBee  of  the  child,  predicated 
a  rii?ht  to  recover  solely  on  a  finding  of 
negligence  on  the  part  of  the  defendant. 

In  an  action  for  injury  to  a  girl  seven 
years  and  two  mentha  old  while  attempting 
to  cross  a  rafiroad  track,  it  was  assumed  in 
McCarthv  v.  New  York  C.  &  H,  R.  R.  Go. 
(1899)  37  App.  Div;  187,  55  IX.  Y.  Supp. 
1013,  that  the  child  was  sui  juris,  and. 
therefore  capable  of  exercising  some  degree 
of  care  for  its  own  safety;  and  on  this 
assumption  the  appellate  court  held  that  a 
nonsuit  was  properly  granted  on  the  ground 
of  contributory  negligence.  But  the  ap- 
pellate court,  although  stating  that  it  did 
not  determine  that  question,  intimated  that 
the  court  might  have  properly  decided  under 
the  circwnstances  thai  the  child  was  sui 
juris  as  matter  of  law. 

U'ln  an  action  for  injury  to  a  boy  seven 
years  and  one  month  old  by  a  street  car, 
while  he  was  attempting  to  cross  the  track, 
the  court  in  CitiMiis'  Street  R.  Co.  v.  Hamer 
(1902)  29  Ind.  App.  426,  62  N.  £.  658,  63 
N.  £.  778,  stated  that  the  complaint  did  not 
proceed  upon  the  theory  that  the  boy  was 
sen  sui  juris;  that  incapacity  is  a  matter 
of  fact,  not  a  conclusion  of  law,  and  should 
be  averred  if  relied  upon;  and  that  the 
question,  therefore,  was  whether  or  not  the 
boy  exercised  such  reasonable  care  as  should 
have  been  exercised  by  one  of  his  age  and 
capacity. 

See  also  notes  168,  supra,  and  192,  infra. 

16*  A  bright  boy  eight  years  and  seven 
months  old  is  prima  facie  chargeable  with 
cootribntory  negligence  for  a  failure  to  exer- 
cise ordinaiy  care,  having  regard  to  his  age 
and  intelligenee  and  the  circumstances  in 
which  he  was  placed.  Cleveland,  C.  C.  ^ 
St.  Ij.  R.  Cbb  T.  Tartt  (1894)  12  C.  C.  A. 
625,  24  U.  6.  App.  504,  64  Fed.  830  (walk- 
ing on  railroad  track).. 

An  eight»year-old  ehlld  who  is  bright  and 
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intelligent  is  sui  juris  as  respects  the  rule 
of  contributory  negligence,  applied  to  her 
conduct  in  plasring  on  a  pile  of  lumber  in  a 
public  landing  place  on  the  bank  of  a  canal, 
with  the  result  that  she  is  injured  by  its 
faJl.  Lynch  v.  Knoop  (1907)  118  La.  618, 
8  L.R.A.(N.S.)  480,  118  Am.  St.  Rep.  391, 
43  So.  252,  10  Ann.  Cas.  807.  In  this  case 
negligence  of  the  defendant  was  not  ahbwn. 
But  the  court  was  also  of  the  opinion,  ap- 
parently, that  the  imprudent  conduct  of 
the  child  would  also  prevent  recovery. 

A  court  should  not  assume  that  an  eis^ht- 
year-Old  boy  who  is  killed  by  a  train  whfle 
walking  on  a  railroad  trestle  is  too  young 
to  he  guilty  of  contributorv  negligence.  St. 
Louis  &  S.  F.  R.  Co.  v.  Oiiristian  (1894)  8 
Te«.  Civ.  App.  246,  27  S.  W.  982.  There 
was  in  the  case,  however,  evidence  as  to  the 
boy's  capacity  fto  appreciate  and  avoid  dan- 
g«. 

The  jury  was  instructed  in  Corrca  v. 
American  R.  Co.  (1909)  6  Porto  Rico  Fed. 
Rep.  251,  that  while  a  child  of  very  tender 
years  cannot  be  guilty  of  contributory  neg- 
ligence, a  ehild  eight  years  old  who  posses- 
ses  ordinary  intellisrenoe  is  presumably  able 
to  avoid  danger.  The  action  was  for  injury 
to  a  child  about  eight  years  old  who  was 
jerked  under  a  train  by  taking  hold  of  sugar 
cane  extending  from  the  side  of  a  moving 
car. 

See  Buch  ▼.  Amory  Mfg.  Co.  cited  in  note 
264,  infra,  to  the  effect  that  there  is  no  pre- 
sumption of  incapacity  on  the  part  of  an 
eight-year-old  ehild  to  know  and  avoid 
dangerous  machinery  in  a  mill. 

IW  Rohloff  V.  Fair  Haven  A  W.  R.  Co. 
(1903)  76  Conn.  689,  58  Atl.  5,  16  Am.  Neg. 
Rep.  299,  holding,  in  an  action  for  the  neg- 
ligent killing  of  a  boy  eight  and  one  half 
years  old  by  a  street  car,  that  an  instruc- 
tion was  properly  refused  that  a  child  eight 
and  one-half  years  old  is  as  matter  of  law 
incapable  of  contributory  negligence. 

iWSt.  Louis  ft  8.  F.  R.  Co.  v.  Christian 
(Tex.)  supra  (boy  killed  by  train  while 
walking  on  railroad  trestle). 

IW  Kennedy  v.  Hills  Bros.  Co.  (1900)  54 
App.  Div.  29,  66  N.  Y.  Snpp.  280,  8  Am.  Neg. 
Rep.  520;  Hebert  v.  Hudson  River  Electric 
Co.  (1909)  188  App.  Div.  107,  120  N.  Y, 
Supp.  672  (injury  by  contact  with  live 
electric  wire  which  had  broken  and  fallen 
in  the  yard  of  the  child's  home);  Costello 
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the  decision  to  hold  that  an  eight-year* 
old  child  could  not  be  declared  sui  juris 
as  matter  of  law,  the  court  said  that 
whether  the  child  was  sui  juris  or  non 
sui  juris  was  a  question  of  fact  to  be  de- 
termined by  the  evidence,  in  view  of  all 
of  the  existing  circumstances  and  the 
child's  capacity  and  ability  to  take  care 
of  himself,  and  that  the  law  indulged  no 
presumption  one  way  or  the  other  on  the 
subject.  ^^ 

In  several  other  jurisdictions  it  has 
been  held  that  an  eight-year-old  child 
will  be  presumed  incapable  of  contrib- 
utory negligence.^®* 

The  question  of  the  competency  of  an 


eight-year-old  child  to  ap^uneoiate  andf 
avoid  danger  has  been  considered  as  es- 
pecially within  the  province  of  the  jury^ 
rather  than  of  the  oourt.^''^ 

P.  Ifine  to  thirteen,  Inclusive, 

In  many  cases  cited  in  the  present 
note,  and  in  other  notes  herein  referred 
to,  children  between  the  ages  of  nine  and 
thirteen  have  been  held  guilty  of  contrib- 
utory negligence  as  matter  of  law."^ 
And,  of  course,  a  child  between  these 
ages  is  not  as  matter  of  law  incapable  of 
exercising  any  care,  so  as  to  be  relieved 
from  the  application  of  the  doctrine  of 
contributory  negligence.*''* 


V.  Third  Ave.  R.  Co.  (1900)  161  N.  Y.  317, 
55  N.  E.  897)  concurring  opinion  of  Parker, 
Ch.  J.  (crossing  street  car  track).  See  also 
(irealish  v.  Brooklyn,  Q.  0.  &  S.  R.  Ck>.,  cited 
in  note  231,  infra. 

lasr-or.^Plo  V.  Kacini  (1908)  60  Misc.  100, 
111  N.  Y.  Supp.  779  (injury  by  wagon 
while  crossing  street).  See  also  notes  187 
and  188,  infra. 

leain  Vicksburg  v.  McLain  (1889)  67 
Miss.  4,  6  So.  774,  the  doctrine  that  a  child 
of  tender  years  is  prima  facie  incapable  of 
exercising  judgment  and  discretion  was  ap- 
plied in  Die  case  of  injury  to  an  eight-year- 
old  boy  who  while  playing  in  the  street  near 
a  school,  during  a  recess,  was  killed  by  the 
fall  of  an  embankment. 

In  Delage  v.  Delisle  (1901)  Rap.  Jud. 
Quebec,  10  B.  R.  481,  it  was  held  that  an 
eight-year-old  child  who  was  injured  while 
playing  in  the  defendant's  factory  by  com- 
ing in  contact  with  dangerous  machinery 
was  presumptively  incapable  of  appreciating 
the  consequences  of  his  conduct,  and  there- 
fore not  chargeable  with  contributory  neg- 
ligence. 

See  in.  b,  supra,  for  states  recognizing 
doctrine  of  prima  facie  presumption  of  in- 
capacity  as  continuing  until  a  child  is  four- 
teen years  of  age. 

no  It  wae  held  in  East  St.  Louis  Electric 
R.  Co.  V.  Bums  (1898)  77  III.  App.  529,  an 
action  for  the  death  of  an  eight-year-old 
boy,  who,  while  playing  in  the  street,  was 
killed  by  a  street  car,  that  the  court  prop- 
erly refused  to  direct  a  verdict  for  the  de- 
fendant on  the  ground  of  contributory  neg- 
ligence; as  the  question  whether  the  boy 
was  competent  to  determine  for  himself 
what,  if  any,  acts  or  omissions  on  his  part 
were  negligence  was  one  which  the  court 
could  not  determine,  but  was  for  the  de- 
termination of  the  jury  from  all  the  evi- 
dence, taking  into  consideration  their  own 
experience  as  to  what  could  reasonably  be 
expected  of  a  boy  of  this  age. 

\\^ether  a  boy  eight  years  and  eight 
months  old,  who,  while  riding  in  a  wagon 
near  the  driver,  was  killed  while  crossing  a 
railroad  track  by  collision  with  an  engine, 
was  sui  juris  was  considered  a  question  for 
the  jury  in  Foley  v.  New  York  0.  k  H.  R. 
n.  Co.  (1909)  132  App.  Div.  506,  117  N.  Y. 
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Supp.  956,  reversed  on  other  grounds  in 
(1910)  197  N.  Y.  430,  90  N.  E.  1118,  Ig 
Ann.  Cas.,631. 

And  it 'was  held  in  Bennett  v.  Brooklvn 
Heights  R.  Co.  (1896)  1  App.  Div.  205,  37 
N.  Y.  Supp.  447,  that  the  question  whether 
a  child  eight  years  old  who  was  run  over 
by  a  street  car  was  sui  juris  was  for  the 
jury. 

So,  whethw  an  eigkt-year-old  boy  wa» 
sui  juris,  so  as  to  be  chargeable  with  per- 
sonal contributory  negligence  in  crossing  & 
street  railway  track,  was  held  a  question 
for  the  jury  in  Nowakowski  v.  New  York 
&  N.  S.  Traction  Co.  (1917)  220  N.  Y.  61, 
114  N.  E.  1042. 

171  See  particularly,  cases  cited  in  note 
in  11  LbRA.(N.S.)  166,  and  the  supplement- 
al note  appended  to  Bothwell  v.  Boston 
Elev.  R.  Co.  post,  172,  on  the  subject  of  con- 
tributory negligence  of  children  in  crossing 
street  car  tracks. 

As  particularly  recognising  the  rule  that 
a  child  ten  years  old  may  be  guilty  of  such 
contributory  negligenee  as  matter  of  Ia\r 
as  wiU  bar  recovery  for  personal  injuries, 
see  Chicago  Union  Traction  Co.  v.  McGinnis 
(1903)  112  lU.  App.  177;  Koehler  v.  Chi- 
cago  City  R.  Co.  (1911)  166  lU.  App.  571; 
Cuslmano  v.  New  Orleans  (1909)  123  La. 
565,  49  So.  195. 

Contributory  negligence  in  crossing  street 
car  tracks  may  be  imputed  as  matter  of  law 
to  a  bright  boy  nine  years  old  who  has  had 
experience  in  crossing  such  tracks  and  has. 
been  instructed  and  warned  in  that  regard. 
Weitzel  v.  Detroit  United  R.  Co.  (1915)  186: 
Mich.  7,  152  N.  W.  931,  9  N.  O.  C.  A.  407, 
rehearing  denied  in  (1915)  186  Mich.  17, 
153  N.  W.  831. 

17»A  boy  nine  years  old  will  not  be 
conclusively  presumed,  as  matter  of  law, 
to  be  incapable  of  contributory  negligence. 
Terre  Haute  Street  R.  Co.  v.  Tappenbeck 
(1893)  9  Ind.  App.  422,  36  N.  E.  916; 
Ridenhour  v.  Kansas  Citv  Cable  R.  Co. 
(1890)  102  Mo.  270,  13.  S.  W.  889,  14  S.  W. 
760,  4  Am.  Neg.  Cas.  634  (alighting  from 
street  car). 

It  cannot  be  held  as  matter  of  law  that 
a  bright,  active  girl  nine  and  a  half  yeara 
old,  who  assists  her  mother  at  home  and 
sometimes  goes  on  errands  for  her  in  the 
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The  eapaeity  of  cbildreiii  df  the  ages 
indieated  has  been  considered,  especially 
a  question  for  the  jury.*'' 

On  the  question  of  contributory  negli- 


gence ot  children  between  the  age^s  of 
nine  and  thirte(*n,  inclusive,  the  princi- 
pal conflict  in  the  eases  is  in  respect  to 
the  question  of  presumption  of  capacity 





city,  IB  non  sui  juris.  McGrell  v.  Bufl"alo 
Office  Bldg.  Co.  (1897)  153  N.  Y.  265,  47  N. 
£.  305,  2  Am.  Neg.  Rep.  598f  (injured  on 
passenger  elevator). 

In  an  action  for  injury  to  boys  from  nine 
to  thirteen  years  of  age  while  playing  with 
dynamite  cape  which  they  had  found,  the 
contention  was  overruled  in  Tibbits  v.  Spo- 
kane (1911)  64  Wash.  570,  117  Pac.  397, 
that  the  court  should  have  instructed  the 
jury  that  the  boys  were  incapable  of  con- 
tributory negligence  as  matter  of  law  be- 
cause they  were  under  the  age  ol  fourteen 
years. 

if^  In  an  action  for  injury  to  a  ten-year- 
old  boy  by  being  knocked  off  a  freight  car 
on  which  he  was  playing,  when  an  engine 
came  in  contact  with  the  car,  it  was  held 
error  to  instruct  the  jury  that  he  was  not 
chargeable  with  negligence,  and  to  fail  to 
submit  this  question  to  the  jury;  the  court 
stating  that  the  boy  'liad  not  arrived  at 
the  age  when  he  was  presumed  to  have  suf- 
ficient capacity  and  understanding  to  be 
sensible  of  danger  and  to  avoid  it,  and  had 
passed  beyond  the  age  when  it  could  be  de- 
clared by  the  court  that  he  was  immune 
from  a  charge  of  negligence.  His  negli- 
gence, therefore,  was  clearly  a  question  of 
fact  for  the  jury  under  proper  instructions.'* 
Di  Meglio  v.  Philadelphia  &  R.  R.  Co.  (19l(J) 
252  Pa.  391,  97  Atl.  476. 

And  in  Davis  v.  Pennsylvania  R.  Co. 
(1907)  34  Pa.  Super.  Ct.  388,  an  action  for 
the  killing  of  a  boy  thirteen  years  old  by  a 
train  at  a  crossing,  the  court  apparently 
regarded  the  question  whether  the  boy  had 
sufficient  intelligence  and  discretion  to  be 
puilty  of  contributory  negligence  as  for  the 
jury,  at  least  in  the  absence  of  special  cir- 
cumstances showing  his  capacity  to  appre- 
ciate the  danger. 

It  was  held  in  Avey  v.  Galveston,  H.  & 
S.  A.  R.  Co.  (1891)  81  Tex.  243,  ?6  Am. 
St.  Rep.  809,  16  S.  W.  1015,  6  Am.  Neg. 
Cas.  602,  that  allegations  in  a  petition  in 
an  action  for  injury  to  a  ten-year-old  boy 
by  jumping  from  a  moving  train,  when  it 
failed  to  stop  at  his  destination,  that  the 
boy  knew  that  the  train  stopped  at  his 
destination  when  signaled  to  do  so  and  en- 
tered into  a  contract  with  the  conductor  to 
carry  him  to  that  point,  did  not  render  the 
petition  subject  to  demurrer  as  showing 
that  the  boy  had  sufficient  intelligence  and 
discretion  to  make  him  responsible  for  his 
conduct  in  jumping  from  the  train.  The 
court  indicated  that  it  regarded  the  question 
generally  whether  a  child  of  this  age  had 
sufficient  capacity  to  be  capable  of  con- 
tributory negligence  as  for  the  jury,  stating 
that  "whether  the  mind  of  a  boy  ten  years 
old  is  sufficiently  mature  to  make  him  re- 
sponsible for  his  own  contributory  negli- 
gence is  a  question  of  fact  for  the  jury, 
and  should  not  be  decided  by  the  court  on 
demurrer  to  the  petition.  .  .  .  We  are 
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not  prepared  to  say  that  the  facts  alleged 
in  the  petition  in  this  case,  admitting  suf- 
ficient intelligence  on  the  part  of  the  boy 
to  engage  for  his  passage  on  the  train 
and  to  know  of  the  movements  of  the  train, 
would  authorize  the  court  to  take  the  case 
from  the  jury."  To  a  similar  effect  is 
Avery  v.  Galveston,  H.  &  S.  A.  R.  Co.  (1801) 
—  Tex.  — ,  17  S.  W.  31,  an  action  by  the. 
parents  of  the  injured  boy. 

And  in  Bridger  v.  Ashcville  &  S.  R.  Co. 
(1886)  25  S.  C.  24,  an  action  for  injury  to 
a  boy  nearly  eleven  years  old  while  playing 
on  a  turntable,  in  holding  that  the  question 
of  capacity  was  for  the  jury,  and  idfirming 
ajudgment  for  the  plaintiff,  the  court  said: 
"The  appellant's  counsel  have  earnestly 
pressed  upon  us  the  position,  that  it  was 
the  duty  of  the  circuit  judge  to  charge  as 
matter  of  law  under  the  evidence  that  the 
plaintiff  from  his  age  and  sprightly  charac- 
ter was  sui  juris  and  therefore  subject  to  the 
general  law,  applicable  to  those  of  acknowl- 
edged capacity.  Where  it  is  admitted  that 
the  party  injured  was  of  sufficient  age,  or 
had  sufiicient  intelligence,  to  he  responsible 
for  his  acts,  we  do  not  say  but  that  the  judge 
might  properly  charge  in  such  case  that  he 
could  contribute  to  his  injury  in  such  way 
as  to  exempt  the  defendant.  So,  too,  where 
it  is  admitted  that  from  his  tender  years 
or  other  infirmities  he  had  not  sufficient 
capacity,  the  judge  might  charge  that  he 
could  not  contribute.  But  where  these 
matters  are  matters  of  doubt,  and  are  points 
in  the  issue,  depending  upon  facts  to  be 
proved,  then  they  become  questions  for  the 
jury.  In  accordance  with  these  principles, 
we  find  cases  in  some  of  the  states,  cited 
by  appellant,  where  the  courts  have  ruled 
as  matter  of  law,  in  cases  of  children  one, 
two,  and  three  years  of  age,  that  the  doc- 
trine of  contributory  negligence  could  not  be 
applied;  in  other  cases,  where  they  were 
eleven,  twelve,  thirteen,  and  fourteen,  that 
it  coiUd  be  applied;  and  in  others,  between 
these  ages,  that  the  jury  should  first  de- 
termine the  question  of  capacity,  before 
considering  the  question  of  contributory 
negligence.  In  the"  case  before  the  Court  the 
incapacity  of  the  plaintiff  from  age  and  un- 
developed intellect  was  ajleged  in  the  com- 
plaint, and  denied  in  the  answer.  It  thus 
became  one  of  the  facts  in  issue,  and  in  our 
opinion  it  properly  belonged  to  the  jury,  as 
it  was  not  so  clear,  or  admitted  either  way, 
to  such  extent  as  to  warrant  the  judge,  even 
under  the  cases  relied  on  by  appellant,  to 
charge  upon  it  as  matter  of  law.'* 

In  a  subsequent  action  arising  out  of 
the  same  circumstances,  it  was  held  in 
Bridger  v.  Asheville  &  S.  R.  Co.  (1887)  27 
S.  C.  456,  13  Am.  St.  Rep.  653,  3  S.  E.  860, 
that  an  infant  of  this  age  was  not  as  matter 
of  law  incapable  of  contributory  negligence. 

It  is  said  in  Cook  v.  Houston  Direct  Nav, 
Co.  (1890)  76  Tex.  363,  18  Am.  St.  Rep.  62, 
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or  incapacilrjr.  As  already  shown,^''^  such 
a  presumption  is  held  in  some  states  to 
obtain  until  the  child  reaches  the  age  of 
fourteen.  Thus,  the  doctrine  of  prima 
facie  presumption  of  incapacity  on  the 
part  of  a  child  to  contribute  negligently 
to  an  injury  has  been  recognized  in 
Pennsylvania  in  cases  of  injury  to  chil- 
dren of  nine,*"^*  eleven,"®  twelve,*''^  and 
thirteen  years  of  i^e."^  And  the  same 
doctrine  has  been  recognized  in  Missis^ 
sippi  in  the  case  of  injury  to  a  child  ten 
or  twelve  years  old.*''®  On  this  point,  in 
an  action  for  the  death  of  a  thirteen- 
year-old  boy  who  was  killed  while  em- 
ployed in,  the  defendant's  mine,  the  court 
in  an  Alabama  case,*®^  in  holding  that 
the  question  of  contributory  negligence 
had  been  properly  left  to  th«  jury,  said : 
*'It  may  be  true  that  contributory  negli- 
gence may  under  some  conditions  be  im- 
puted to  an  infant  under  fourteen  years 
of  age  as  a  matter  of  law,  as  where  the 
evidence  of  his  care  and  prudence  and 


his  capacity  to  exercise  judgment  and 
discretion  is  not  in  conflict,  and  different 
inferences  cannot  be  drawn  therefrom. 
The  fact,  however,  that  the*  infant  vaa 
shown  to  be  'bright,  smart,  and  industri- 
ous,' without  more,  is  not  sufficient  to 
overcome  the  presumption  of  that  want 
of  discretion  which  his  age  prima  facie 
implies,  for  an  infant  may  be  all  this, 
and  yet  be  so  wanting  in  judgment  and 
discretion  as  to  make  him  rash  and  im- 
prudent." 

In  most  jurisdictions,  however,  the  doc- 
trine of  prima  facie  presumption  that 
children  of  from  nine  to  thirteen  years  of 
age  are  incapable  of  contributory  negli- 
gence does  not  appear  to  be  applied,  but 
such  children  are  required  to  exercise 
care  proportionate  to  capacity,  discre- 
tion, knowledge,  and  experience,  and  if 
there  is  any  presumption  in  the  matter 
it  is  that  they  are  capable  of  exercising 
some  degree  of  care.  This  haa  been  the 
view  apparently  taken  in  actions  for  in* 


13  S.  W.  475,  that  when  the  age  of  the 
minor  is  between  thirteen  and  fourteen 
years  the  question  of  capacity  and  intelli- 
gence to  appreciate  the  dangers  of  the  situ- 
ation and  avoid  them  is  for  the  jury.  The 
action  was  for  the  death  of  a  thirteen-year- 
old  girl  who  was  drowned  by  falling  from  a 
Iboat. 

See  also  Denver  City  Tramway  CJo.  v. 
JS'icholas,  cited  in  note  230,  infra,  holding 
lipparently  that  the  question  whether  a 
thirteen-year-old  boy,  injured  while  play- 
ing in  a  street  car  standing  in  a  street,  was 
8Ui  juris  was  for  the  jury. 

174  See  in.  b,  supra. 

IW  Phillips  v»  Duquesne  Traction  CJo. 
(1898)  8  Pa.  Super.  Ct.  210  (injury  by  a 
street  car  while  attempting  to  cross  the 
track  on  a  tricycle). 

There  being  no  evidence  as  to  the  capacity 
or  intelligence  of  a  nine-year-old  boy  who 
was  killed  by  a  train  while  he  was  attempt- 
ing to  cross  the  track  at  a  crossing,  the 
court  in  Metzler  v.  Philadelphia  &  R.  R.  CJo. 
(1905)  28  Pa.  Super.  Ot.  180,  was  apparent- 
ly of  the  opinion  that  because  of  his  age  the 
question  of  his  contributory  negligence  did 
not  arise  in  the  case. 

176  In  Schilling  v.  Abernethy  (1886)  112 
Pa.  437,  56  Am.  Rep.  320,  3  Atl.  792,  an 
action  for  injury  to  a  boy  eleven  years 
old  who  while  passing  along  an  alley  was 
injured  by  the  fall  of  a  wall,  the  court  said 
that  negligence  on  the  part  of  the  plaintiff 
could  not  be  successfully  alleged,  for  he 
was  not  of  sufficient  age  to  warrant  an  as- 
sumption of  this  kind. 

177  In  Byron  v.  Central  R.  Co.  (1906) 
215  Pa.  82,  64  Atl.  328,  the  court  recognized 
a  presumption  of  incapacity  on  the  part  of 
a  twelve -year-old  boy,  who  in  crossing  a 
railroad  track  was  struck  by  a  train  backed 
in  the  dark  without  warning  or  lights  over 
L.R.A.1917F. 


a  crossing,  to  contribute  negligently  to  an 
injury,  in  holding  that  the  question  of  neg- 
ligence on  his  part  was  for  the  jury. 

178  In  West  Philadelphia  Pass.  R.  Co.  v. 
Gallagher  (1885)  108  Pa.  524,  an  action  for 
injury  to  a  thirteen-year-old  boy  while  rid- 
ing on  the  step  of  a  crowded  street  car,  th^ 
court,  in  holding  that  the  questions  of  neg- 
ligence and  of  contributory  negligence  were 
for  the  jury,  said  that  the  law  does  not  pre- 
sume that  an  infant  is  responsible  for  neg- 
ligence imtil  after  he  arrives  at  fourteen 
years  of  afire. 

In  Strawbridge  v.  Bradford  (1889)  128 
Pa.  200,  15  Am.  St.  Rep.  670,  18  Atl.  346, 
an  action  for  injury  on  a  freight  elevator 
by  a  thirteen-year-old  boy  in  the  defend- 
ant's employ,  the  co'.irt,  in  holding  that  the 
question  of  contributory  negligence  was  for 
the  jury,  said  that  it  must  be  borne  in  mind 
that  the  boy  had  not  attained  the  age  when 
sufficient  capacity  to  be  sensible  of  danger, 
and  to  avoid  it,  is  presumed.  And  the  same 
rule  was  quoted  and  applied  in  Kelly  v, 
Pittsburg  &  B.  Traction  Co.  (1903)  204  Pa. 
623,  54  Atl,  482,  in  an  action  f o  •  injury  to 
a  twelve-year-old  boy  on  a  railroad  track. 

179  A  boy  ten  or  twelve  years  old  is  prima 
facie  presumed  not  to  have  sufficient  dis- 
cretion to  render  him  guilty  of  contributory 
negligence  for  failure  to  exercise  due  care 
for  his  safety,  hut  this  presumption  may  be 
overcome  by  proof.  Pot  era  v.  Brookhaven 
(1909)  95  Mis5.  774,  49  So.  617  (injury  to 
a  boy  ten  or  twelve  years  old  who  volun- 
tarily touched  an  electric  wire  which  was 
attached  to  a  lamp  which  had  fallen  in  the 
street). 

iw  Tutwiler  Coal,  Coke  &  I.  Co.  v.  Enslen 
(1900)  129  Ala.  336,  30  So.  600.  The  above 
is  quoted  in  Birmin'rham  R.  Liorht  &,  P.  Co, 
V,  Landrum  (1907)  153  Ala.  192,  127  Am. 
St.  Rep.  25,  45  So.  198. 
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juries  to  eliildren  of  niine,*"  ten,^**  eleven,^^  twelve,***  and  thirteen  years  of  age.*** 

eleven  years  old  by  a  street  car,  to  instruct 
the  jury  in  effect  that,  in  the  absence  of 
evidence  of  unusual  intelligence  and  ca- 
pacity for  his  apfe,  the  law  presumed  a  boy 
of  that  age  incapable  of  being  charged  with 
contributory  negligence.  The  court  said 
th^re  was  no  presumption  in  the  matter, 
but  it  was  a  question  to  be  left  entirely  to 
the  jury  under  proper  instructions. 

M«In  an  action  for  injury  to  a  twelve- 
year-old  boy  while  attempting  to  climb 
upon  a  moving  freight  train,  the  court  in 
Central  R.  &  Bkg,  Co.  v.  Qolden  (1893)  93 
OS.  610,  21  S.  E.  68,  laid  down  the  rule: 
"There  is  no  presumption  of  law  that  a  boy 
between  ten  and  fourteen  years  of  age  is 
not  capable  of  exercising  such  care  as  may 
be  requisite  for  avoiding  injury  by  a  rail- 
road train  in  motion,  whether  the  train  be 
run  negligently  or  not.  '  In  each  case  the 
<rne8tion  is  for  the  jury,  in  the  lisrht  of  all 
the  facts  and  circumstances  which  go  to 
manifest  or  illustrate  the  capacity  of  the 
particular  boy  in  question.*^ 

fn  Hepfel  v,  St.  Paul,  M.  &  M.  R.  Co. 
(1892)  49  Mian.  263,  61  N.  W.  1049,  in  an 
action  for  injury  to  a  girl  twelve  years  old 
from  climbing  on  the  side  of  a  freight  car, 
it  was  said  that  a  child  between  seven  and 
fourteen  years  of  age  must  be  reasonably 
expected  to  exercise  some  degtee  of  care, 
although  the  measure  of  such  care  must 
depend  upon  its  capacity  and  intelligence, 
and  is  ordinarily  a  question  for  the  jury. 

In  Moran  v.  Burroughs  (1912)  —  Ont. 
— ,  10  D.  L.  R.  181,  reversing  (1912)  — 
Ont.  — ,  3  D.  L.  R.  392,  an  action  for  injury 
to  a  twelve -year-old  boy  by  firearms,  the 
court  considered  the  rule  to  he  that  a  child 
above  the  age  of  criminal  responsibility, 
which  was  indicated  as  being  ISxed  by  the 
Code  at  seven  years,  is  chargeable  with 
contributory  negligence  if  it  fails  to  exer- 
eise  that  degree  of  care  which  an  ordinarily 
careful  child  of  the  same  age  and  capacity 
would  have  exercised  under  the  circum- 
stances. 

In  Crosby  v.  Maine  O.  R.  Co.  (1916)  113 
He.  270,  L.R.A.1916E,  225,  93  Atl.  744,  an 
action  for  injury  to  a  twelve-year-old  boy 
while  crossing  a  railroad  track,  the  court 
stated  that  the, boy  was  sui  juris,  and  held 
<rhat  his  conduct  was  negligent,  and  prevent- 
ed recovery. 

While  the  laiw  presumes  that  a  child 
twelve  years  old  is  not  capable  of  exercis- 
ing the  same  degree  of  care  for  his  own 
safety  as  one  of  more  mature  years,  never- 
theless it  must  be  assumed  that  a  child  of 
that  age  is  capable  of  appreciating  that  it 
is  dangerous  to  cross  a  railroad  track  in 
front  of  a  moving  train,  and  that  care  must 
be  used  to  avoid  being  struck  by  it.  Shirk 
v.  Wabash  R.  Co.  (1896)  14  Ind.  App.  126, 
42  N.  B.  666. 

In  St.  Louis  Southwestern  R.  Co.  v.  Shif- 
iet  (1000)  94  Tez.  131,  68  S.  W.  948,  the 
court,  in  determining  the  question  of  con- 
tributory negligence  of  a  boy  nearly  twelve 
years  old  who  fell  asleep  on  a  railroad  track 


Wl  There  is  no  presumption  that  a  child 
nine  years  old  is  non  sui  juris.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Klee  (1900)  154 
Ind.  430,  66  N.  E.  234.  And  it  was  held 
that  an  averment  of  ineapaoity  on  the  part 
of  a  nine^year«old  boy  to  contribute  to  his 
injury  is  an  averment  of  fact,  since  the  law 
does  not  conclusively  presume  that  a  child 
of  this  age  is  or  is  not  sui  juris;  and  that 
a  complaint  so  averring  states  an  action 
for  injury  to  one  who  is  non  sui  juris,  and 
need  not,  therefore,  allege  freedom  from 
contributory  ne^igence. 

iMIn  an  action  for  injury  to  a  ten-year- 
old  boy  by  a  street  car,  the  court  in  Cole- 
hour  v.  Rockford  <t  Intemrban  R.  Co.  (1907) 
132  HI.  App.  658,  although  holding  an  in- 
struction erroneous  which  required  as  much 
care  on  the  part  of  the  child  as  on  the  part 
of  one  of  mature  years,  stated  that  under 
the  decisions  of  the  supreme  court  of  that 
state  the  plaintiff,  being  ten  years  of  age, 
was  of  the  chi^ss  known  as  sui  juris,  and  as 
such  capable  of  contributoi^y  negligence. 

In  an  action  for  the  killing,  by  a  train  at 
a  crossing,  of  a  ten-year-old  boy,  of  average 
intelligence  and  familiar  with  the  crossing, 
the  court  in  Plummer  v.  Indianapolis  Union 
R.  Co.  (1914)  66  Ind.  Apn.  616,  104  N.  E. 
601,  approved  an  instruction,  that  the  bey 
was  required  to  exercise  such  care  as  ac- 
corded with  his  maturity,  experience,  and 
capacity  as  he  approached  the  crossing,  that 
the  amount  of  c<\re  to  be  exercise<!l  by  him 
was  to  be  determined  by  the  jury  under  all 
the  circumstances,  but  that  there  was  no 
presumption  that  such  fet  boy  had  not  the 
ability  to  exercise  some  degree  of  care  as 
he  approached  a  railroad  crossing. 

m  There  is  no  presumption  that  a  bright 
boy  eleven  years  old,  who  has  attended 
school  four  years,  has  a  newspaper  route, 
and  is  accustomed  to  croSRing  street  car 
tracks,  is  incapable  of  contributory  negli- 
gence which  will  prevent  recovery  for  his 
death,  eaueed  by  running  in  front  oif  il  street 
ear  while  playing  in  the  street.  Jollimore 
r,  Connecticut  Co.  (1912)  86  Conn.  314,  86 
Atl.  373. 

Where  a  newsboy  *  eleven  years  old  was 
injured  while  riding  on  the  rear  of  a  wagon, 
by  the  pole  of  the  defendant's  wagon,  which 
was  following,  the  court  in  Tltinois  Iron  & 
Metal  Co.  ▼.  Weber  (1902)  196  111.  526,  63 
N.  E.  1008,  stated  that  it  could  not  be 
said  as  matter  of  law  that  the  plaintiff  was 
too  young  to  exercise  any  care  for  his  per- 
sonal safety,  or  was  incapable  of  negligence; 
that  unquestionably  he  was  capable  of  ex- 
ercising some  degree  of  judgment  a^d  dis- 
cretion and  some  degree  of  care. 

In  the  absence  of  incapacity,  it  will  be 
presumed  that  a  boy  eleven  years  old  has 
sufficient  capacity  to  be  chargeable  with 
negligence  in  jumping  from  a  moving  train. 
Chicago  &  O.  T.  R.  Co.  v.  Hoffman  (1899) 
82  lU.  App.  468. 

In  Cincinnati  Traction  Co.  v.  BlacksOn 
(1906)  27  Ohio  C.  C.  191,  it  was  held  er- 
roneous, in  an  action  for  injury  to  a  boy 
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In  New  York;,  as  in  the  cases  of  young- 
er children  already  cited,"®  the  decisions 
on  the  question  of  presumption  of  in- 
capacity on  the  part  of  children  from 
nine  to  eleven  years  of  age,  inclusive,  are 
irreconcilable.  The  doctrine  that  a  child 
under  twelve  years  of  age  is  presump- 
tively non  sui  juris  has  been  recognized 


in  cases  of  injuries  to  children  of  these 
ages,"^  but  other  decisions  do  not  ap- 
pear to  adopt  this  rule.*^*  And  if  the 
child  is  twelve  years  of  age  or  over,  there 
is  no  presumption,  according  to  the  New 
York  decisions,  that  it  is  non  Bui  juria,^*^ 
a  child  at  twelve  years  of  age  being  in 
that  state  presumably  capable  of  commit- 


and  was  killed  by  a  train,  stated  that,  if 
there  was  no  evidence  on  the  subject,  the  is- 
sue of  contributory  negligence  should  not 
have  been  submitted  to  the  jury,  or,  having 
been  submitted,  the  jury  ought  to  have 
found  for  the  defendant,  because  it  devolved 
on  the  plaintiff  to  show  that,  for  want  of 
discretion  the  negligent  act  of  the  deceased 
was  not  imputable  to  him. 

issjn  an  action  for  injury  to  a  thirteen- 
year-old  boy  by  voluntarily  touchinpf  a  tele- 
plione  guy  wire,  which  he  knew  was  prob- 
ably charged  with  electricity,  after  being 
warned  not  to  do  so,  it  was  held  not  er- 
roneous to  instruct  the  jury  in  effect  that, 
on  the  issue  of  the  boy's  experience  and 
ability  to  understand  the  danger  of  coming 
In  contact  with  the  wire,  and  the  warning 
not  to  touch  it,  the  burden  of  proof  was  on 
the  plaintiff  to  show  by  a  preponderance  of 
the  evidence  that  the  boy  did  not  have  suffi- 
cient intelligence  and  experience  to  under- 
stand the  danger  of  touching  the  wire  and 
to  understand  the  warning,  and  that  unless 
they  believed  that  a  preponderance  of  the 
evidence  established  these  facts  they  should 
find  that  he  was  guilty  of  contributory  neg- 
ligence. Dowlen  v.  Texas  Power  &  Light 
Co.  (1915)  —  Tex.  Civ.  App.  — ,  174  S.  W. 
674.  The  court  said  that  the  general  rule 
in  cases  of  this  kind,  where  the  minor  ha.s 
attained  an  age  at  which  he  may  be  charged 
with  contributory  negligence,  is  that  the 
burden  ia  upon  h|m  to  prove  that  he  did 
not  have  sufHcient  discretion  and  intelligence 
to  appreciate  fully  the  conditions  surround- 
ing him. 

And  in  Dudley  v.  Hawkins  (1916)  —  Tex. 
Civ.  App.  — ,  183  S.  W.  776,  the  court  stated 
that  there  is  no  fixed  age  limit  within  which 
a  child  is  sui  juris,  or  at  which  it  will  be 
presumed  that  it  has  not  judgment  and  dis- 
cretion: and  the  burden  of  proof  that  a  boy 
nearly  fourteen  years  old  did  not  know  and 
appreciate  the  danger  in  playing  with  gun- 
powder was  considered  as  resting  on  the 
plaintiff  in  an  action  for  an  injury  so  sus- 
tained. 

1S0  See  notes  167  and  168,  supra. 

187  An  infant  under  twelve  years  of  age 
is  presumed  to  be  non  sui  juris,  and  the 
question  in  a  particular  case  whether  he  is 
sui  juris  is  for  the  jury.  Hill  v.  Baltimore 
&  N.  Y,  R.  Co.  (1002)  75  App,  Div.  325,  78 
N.  Y.  Snpp.  134,  12  Am.  Neg.  Rep.  338, 
holding,  in  an  action  for  injury  to  a  boy 
eleven  years  and  nine  months  old,  sustained 
while  attempting  to  board  a  moving  freight 
train  by  losing  his  hold  and  falling  under 
the  car  when  a  brakeman  threw  coal  at 
him,  that  it  was  error  for  the  court  to  hold 
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as  matter  of  law  that  the  boy  was  sui  juris 
and  to  dismiss  the  complaint  on  the  ground 
of  contributory  negligence. 

A  nine-year-old  boy  is  presumptively  non 
sui  juris,  so  as  not  to  be  chargeable  with 
negli.^cnce  in  playing  on  a  street  car  track. 
Dempsev  v.  Brooklyn  Heights  R.  Co.  (1904) 
98  App.'^Div.  182,  90  N.  Y.  Supp.  639. 

In  Gerber  v.  Boorstein  (1906)  118  App. 
Div.  808,  90  N.  Y.  Supp.  1091,  the  court,  in 
holding  that  the  question  of  contributory 
negligence  was  for  the  jury  in  an  action  for 
injury  to  a  nine-year-old  boy  by  a  team  in 
the  street,  said  that  in  the  case  of  an  in- 
fant who  has  reached  the  age  of  twelve 
the  law  presumes  him  sui  juris,  but  that 
the  contrary  may  be  proved  and  found  as 
a  matter  of  fact,  the  burden  of  proof  being 
on  the  party  asserting  it;  and  that  in  the 
case  of  a  child  under  twelve  the  law  dues 
not  presume  him  sui  juris,  and  whether  he 
is  sui  juris  is  a  question  qf  fact,  the  burden 
of  proof  in  this  instance  also  being  on  the 
one  asserting  it. 

1B8  A  bright  girl  nine  years  old  is  sui 
juris.  Robertson  v.  New  York  (3804)  7 
Misc.  645,  28  N.  Y.  Supp.  13,  affirmed  witli- 
;  out  opinion  in  (1896)  149  N.  Y.  609,  44  N. 
K.  1126,  holding,  in  an  action  for  the  death 
of  a  nine-year-old  girl  by  falling  from  an 
embankment  upon  a  railroad  track,  where 
.she  was  killed  by  the  cars,  that,  negligence 
on  the  part  of  the  defendant  being  assumed, 
the  complaint  was  properly  diamwsed  for 
insufficient  proof  of  the  absence  of  contribu- 
tory negligence. 

In  Byrnes  v.  Brooklyn  Heights  R.  Co. 
(1912)  148  App.  Div.  794,  133  N.  Y.  Supp. 
243,  the  court,  in  holding  that  contributory 
negligence  was  shown  as  matter  of  law  qn 
the  part  of  a  boy  between  ten  and  eleven 
years  old  in  crossing  a  street  oar, track,  said 
that  a  boy  of  this  age  who  is  not  shown  to 
be  mentally  deficient,  must  be  presumed  to 
know  the  danger  to  be  anticipated  from 
crossing  in  front  of  a  moving  car,  and  that 
where  the  evidence  shows  that,  without 
looking  at  any  time  when  the  obligation 
was  upon  him  to  look  and  when  the  exer- 
cise of  any  degree  of  care  would  have  ob- 
viated the  accident,  he  deliberately  walked 
into  a  position  of  danger,  it  is  not  proper 
to  submit  to  the  jury  the  question  either  at 
the  defendant's  negligence  or  that  of  the 
plaintiff's  lack  of  contributory  negligence, 
for  there  is  no  evidence  to  support  a  verdict 
in  his  favor. 

189  A  twelve*y ear-old  girl  of  ordinary  in- 
telligence is  sui  juris  as  matter  of  law. 
Noonan  v.  Obermeyer  &  L.  Brewing  Co. 
(1900)   50  App.  Div.  377,  63  N.  Y.  Supp. 
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tiii^  erime.  B  wm  held  in  a  New  York 
'Caae,^^  in  an  aetion  for  in jnry  to  a  nine- 
jear-old  girl  by  a  street  car  while  at- 
tempting to  cross  the  track,  that  it  was 
not  erroneoas  to  instruct  the  jury  that 
the  child  was  sui  juris,  where  it  ap- 
peared from  her  testimony  that  she  was 
aware  of  the  danger  of  ]|?eing  run  over  by 
atreet  cars  unless  she  looked  before 
crossing  the  track,  and  that  she  did  look 
and  saw  the  car  approaching,  but 
thought  she  could  cross  in  front  of  it. 

An  unusual  decision  is  that  in  a  Geor- 
gia case,'^^  in  which  the  court,  in  view  of 
the  provisions  of  the  Code  in  that  state, 
held  that  sufficient  discretion  on  the  part 
of  a  thirteen-year-old  boy  to  be  charge- 
able with  contributory  negHgenee  would 


not  be  presumed;  and  indicated  that  the 
test  in  determining  whether  a  child 
of  this  age  has  sufficient  capacity  to  be 
chargeable  with  negligence  is  his  ability 
to  distinguish  between  "good"  and  "evil" 
in  the  particular  case. 

A  Ending  that  a  twelve-year-old  girl 
who  was  struck  by  a  train  in  crossing  a 
track  was  a  "child  of  immature  years"  is 
not  necessarily  the  equivalent  of  a  find- 
ing that  she  was  non  sui  juris.^^^^  And 
in  the  case  of  injury  to  a  twelve-year-old 
child,  as  in  the  case  of  injury  to  younger 
children,^®'  it  has  been  held  that  inca- 
pacity to  aj^eciate  the  danger  must  be 
alleged  in  the  complaint,  if  relied  upon 
by  the  plaintiff  to  avoid  the  imputation 
of  negligence.*** 


1066,  7  Am.  N^.  Rep.  656  (where  a  girl 
twelve  years  old  was  run  over  by  a  team 
while  she  was  crossing  the  street). 

And  in  Turell  v.  Erie  R.  Gk>.  (1900)  40 
App.  Div:  04,  63  N,  Y.  Supp.  402,  an  action 
for  injury  by  a  train  at  a  street  crossing, 
the  court  stated  that  the  plaintiff  was  in 
his  thirteenth  yeary  and  luidoubtedly  sui 
juris. 

So,  in  Lee  v.  Sterling  Silk  Mfg.  Ck>.  (1009) 
134  App.  Div.  123,  118  H.  Y.  Supp.  852,  an 
action  for  injury  to  a  servant  thirteen  years 
old,  the  court  laid  down  the  rule  that  there 
was  no  presumption  that  he  was  non  sui 
juris. 

iw  Hicks  T.  Nassau  Electric  R.  Co.  (1900) 
47  App.  Div.  470,  62  N.  Y.  Supp.  597. 

191  lUiodee  v.  Georgia  R.  &  Bkg.  €k>.  (1889) 
S4  6a.  320,  20  Am.  St.  Rep.  362,  10  S.  E. 
t)02.  The  action  was  for  an  injury  sustained 
while  assisting,  at  the  request  of  an  em- 
ployee of  a  railroad  company,  to  move  a 
car.  The  court,  after  citing  Code  provisions 
that  ''a  person  shall  be  considered  of  sound 
raind  who  ia  neither  an  idiot,  a  lunatic,  or 
Afflicted  by  insanity,  or  who  hath  arrived 
at  the  age  of  fourteen  years,  or  before  that 
age,  if  such  person  know  the  distinction 
between  good  and  evil,"  and  that  "an  in* 
fant  under  the  age  of  ten  years,  whose 
tender  age  renders  it  improbable  that  he 
or  she  should  be  impressed  with  a  proper 
sense  of  moral  obligation,  or  be  possessed 
of  sufficient  capacity  deliberately  to  have 
committed  the  offense,  shall  not  be  con- 
sidered or  found  guilty  of  any  crime  or  mis- 
demeanor,"—^aid:  ''It  is  insisted  by  coun- 
sel for  the  defendant  in  error  that  the  court 
should  declare  as  a  matter  of  law  that  a 
person  thirteen  years  of  age  had  sufficient 
discretion  and  knowledge  to  render  him 
responsible  for  his  acts.  We  do  not  think 
that  the  court  is  authorized  so  to  declare; 
but  in  view  of  our  Code,  the  court  could 
declare  that  an  infant  who  had  arrived  at 
the  age  of  fourteen  years  prima  facie  had 
suilieient  capacity  and  knowledge  of  right 
and  wrong  to  make  him  responsible  for  his 
conduct  and  acts;  that  an  infant  under 
the  age  of  ten  years  prima  facie  did  not 
have  such  discretion  and  capacity,  and  could 
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not  be  charged  with  a  knowledge  of  i^ght 
and  wrong  so  as  to  make  him  responsible 
for  his  acts  or  conduct,  unless  it  was  clearly 
shown  he  had  such  capacity  and  discretion. 
Between  the  ages  of  ten  and  fourteen  years, 
if  a  person  knew  the  distinction  between 
good  and  evil  in  the  particular  instance,  he 
would  be  liable  for  his  acts  and  conduct. 
But  in  a  case  like  the  present,  where  the  in- 
fant is  under  the  a^  of  fourteen,  before 
he  could  be  held  responsible  for  his  acts 
and  conduct  it  would  have  to  be  shown  by 
proof  that  he  knew  the  distinction  between 
jB^d  and  evil  and  bad  capacity  to  compre- 
hend the  danger  and  avoid  the  same.  The 
court  cannot  of  itself  determine  these  ques- 
tions so  as  to  fix  the  responsibility  upon 
him  for  his  act.'' 

lail  Shirk  v.  Wabai^  R.  Co.  (1896)  14 
Ind.  App.  126,  42  N.  £.  656.  In  this  case,  a 
finding  that  a  girl  twelve  years  old  was  "a 
child  of  immature  years"  was  held  not  to 
require  the  court  to  assume,  in  determining 
whether  she  was  negligent  in  crossing  » 
railroad  track,  that  she  was  non  sui  juris, 
where  it  was  also  found  that  she  was  a  girl 
of  ordinary  sise  and  intelligence  for  one  of 
her  age,  had  been  trusted  by  her  parents  to 
go  to  and  from  school  and  other  places  in 
a  city  by  herself,  and  had  been  in  the  habit 
of  crossing  the  track  four  times  daily  during 
school  terms  for  eighteen  months. 

IM  See  notes  153  and  163  supra. 

188  See  Lebanon  Light,  Heat  &  P.  Co.  ▼. 
Griffin  (1894)  139  Ind.  476,  39  N.  £.  62, 
where,  in  an  action  for  injury  to  a  twelve- 
year-old  boy  by  an  explosion  of  natural 
gss  in  a  defective  pipe  while  he  was  stand* 
ing  near  the  pipe  watching  the  gas,  which 
it  was  alleged  was  escaping  and  burning 
in  a  flame  Ave  or  six  feet  high,  it  was  held 
that  the  issue  of  incapacity  to  appreciate 
the  danger  in  standing  near  by -and  rais- 
ing the  pipe  was  not  raised  by  allegations 
that  the  boy  was  young  and  inexperienced, 
with  but  a  limited  knowledge  and  imperfect 
comprehension  of  the  dangers  attendmg  th% 
handling,  using,  and  transporting  of  nat- 
ural gas,  and  that  he  was  ignorant  of  the 
defective  construction  of  the  pipe, — especial^ 
ly  in  view  of  other  aUsgations  consistent 
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10.  FourtB^n  and  over* 

The  authorities  appear  to  ag^e  that 
after  an  infant  has  reached  the  age  of 
fourteen  there  is  no  presumption  that  he 
is  incapable  of  contributory  negli- 
gence.^** The  proposition  supported  by 
some  of  the  cases  is  that  at  fourteen 
years  of  age  an  infant  is  presumed  to 
have  sufficient  capacity  and  understand- 
ing to  be  sensible  of  danger  and  to  have 
the  power  to  avoid  it.**'  And  this  pre- 
sumption, it  is  said,  ought  to  stand,  un- 
til it  is  overthrown  by  clear  proof  of  the 
absence  of  such  discretion  and  intelli- 
gence as  is  usual  with  infants  at  fourteen 
years  of  age.*** 


Whether  or  not  in  tbe  odses  whidi  sop* 
port  the  above  proposition  tke  oourts  re- 
garded the  infant  as  bound  to  exercise 
the  care  of  an  ordinarily  prudent  adult 
is  not  always  clear  trom  ^e  opinion  in 
the  particular  case.  It  seems,  however^ 
that  most  of  the  authorities  holding  that 
at  fourteen  years  of  age  an  infant  will  be 
presumed  to  have  sufficient  capacity  and 
undertanding  to  be  sensible  of  danger, 
and  to  have  the  x>ower  to  avoid  it,  mean 
simply  that  at  this  age  the?  presumption 
that  the  infant  is  incapable  of  contrib- 
utory negligence  ceases,  and  that  the  con- 
trary presumption  begins;  and  not  neces- 
sarily that  the  standard  for  measuring^ 


only  with  the  theory  that  he  was  of  su- 
perior judgment  and  discretion. 

104  hi  the  abBence  of  proof  to  the  con- 
trary, the  legal  presumption  is  that  a  boy 
fourteen  years  old  is  sui  juris.  Fortune  v. 
Hall  <1907)  122  App.  DSv.  250,  106  N.  Y. 
Supp.  787,  affirmed  without  opinion  in 
(1909)  195  N.  Y.  678,  89  N.  E.  1100  (action 
for  injury  to  fourteen- year-old  boy  em- 
ployed by  the  defendant  in  operating  a 
sausage  machine) ;  Murphy  v.  Perlstein 
(1902)  73  App.  Div.  266,  76  N,  Y.  Supp.  667 
(where  a  girl  fourteen  years  old  fell  into 
an  excavation  adjacent  to  a  sidewalk) ; 
Zlotovskv  V.  Twenty- third  Street  R.  Oo. 
(1894)  8' Misc.  463,  28  H.  Y.  Supp.  661  (in- 
jury  by  a  street  car) ;  Columbus  R.  Co.  v. 
Connor  (1905)  27  Ohio  C.  C.  229  (same); 
Force  v.  Standard  Silk  Co.  (1908)  160  Fed. 
992  (injury  to  a  fourteen -year-old  boy  while 
employed  in  defendant's  mill) ;  Frauenthal 
V.  Laclede  Gaslight  Co.  (1896)  67  Mo.  App. 
1  (holding  a  boy  about  seventeen  years  old 
negligent  as  matter  of  law  in  voluntarily 
toudiing  a  live  electric  wire  whidi  had  fallen 
in  the  street,  although  warned  of  the  dan- 
ger);  Central  R.  Co.  v.  Brinson  (1883)  70 
6a.  207,  per  Hall,  J.  (action  for  injury  to  a 
boy  fifteen  years  old  by  being  struck  by  a 
projecting  plank  on  a  passing  car). 

A  seventeen-year-old  hoy  will  be  pre- 
sumed to  be  of  sufficient  discretion  to  l)e 
chargeable  with  contributory  negligence  as 
matter  of  law.  Griffin  v.  Dickerson  (1913) 
4  Tenn.  C.  C.  A.  409  (action  for  injury  to 
seventeen-year  old  boy  by  being  permitted 
to  play  billiards,  pool,  and  other  games 
without  the  written  coneent  of  his  parents, 
as  required  by  statute,  the  declaration 
being  held  subject  to  demurrer  as  showing 
contributory  neffliffence). 

It  was  said  in  Galveston,  H.  &  H.  R.  Co. 
V,  Anderson  (1916)  —  Tex.  Civ.  App.  — , 
187  8.  W.  491,  tiiat  a  child  of  very  tender 
years  may  be  presimied  as  a  matter  of  law 
not  to  have  sufficient  discretion  to  appre- 
ciate dangers  that  would  be  obvious  and 
apparent  to  one  of  mature  age»  but  that  no 
such  presumption  can  be  indulged  in  favor 
of  a  boy  fourteen  yeartf  of  age.  The  ques- 
tion, however,  was  as  to  whether  a  boy 
fourteen  years  old  who  was  employed  as  a 
call  boy  in-  railroad  yards  would  be  pre- 
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sumed  to  have  appreciation  of  the  danger  of 
moving  trains,  so  as  to  excuse  the  employer 
from  warning  him  of  the  danger. 

iMNagle  V.  Allegheny  Valley  R.  Co. 
(1878)  88  Pa.  35,  32  Am.  Rep.  413;  Wilkin- 
son V.  Kanawha  &  H.  Coal  k  Coke  Co. 
(1908)  64  W.  Va.  93,  20  L.R.A.(N.S.)  381. 
61  S.  E.  856;  and  Hairston  v.  United  States 
Coal  &  Coke  Co.  (1909)  66  W.  Va.  324,  66 
S.  E.  473.  (The  above  actions  Were  for 
injuries  to  servants). 

The  same  doctrine  is  approved  in  Baker 
▼.  Seaboard  Air  Line  R.  Co.  (1909)  160  N.  C, 
562,  29  L.R.A.(N.S.)  846,  64  S.  B.  506.  17 
Ann.  Cas.  361,  where  a  boy  nearly  fifteen- 
years  old  was  held  negligent  in  jumping 
from  a  rapidly  moving  train;  and  in  Iluni 
V.  Graham  (1900)  15  Pa.  Super.  Ct.  42. 
where  a  boy  fifteen  vears  old,  who  knew 
of  the  presence  of  auc&  holee,  was  held  neg- 
ligent in  stepping  into  a  hole  made  by  a 
sand  dredge  in  a  river  in  which  he  was  bath- 
ing, so  that  there  could  be  no  recovery  for 
his  death  by  drowning. 

In  an  action  for  injury  to  %  boy  fifteen 
years  old,  while  riding  a  bieyele  on  tbe 
street,  through  collision  with  an  automobile, 
the  court  in  Travers  v.  Hartman  (1914) 
5  Boyce  (Del.)  302,  92  Atl.  856,  inetTncted 
the  jury  that  ''the  law  presumes,  as  a  crcn- 
eral  rule,  that  an  infant  after  reaching  the 
age  of  fourteen  years  has  sufficient  disci*e* 
tion  and  understanding  to  be  responsible  for 
his  wrongs,  to  be  sensible  of  danger  and 
have  power  to  avoid  it,  and  this  presumption 
exists  until  it  is  rebutted  bv  evidence  to^ 
the  satisfaction  of  the  jury.''  Apparently 
this  means  only  that  the"  infant  is  pre- 
sumptively chargeable  with  contributory 
negligence ;  because  the  court  also  infitnicted 
the  jury  that  in  determining  the  question 
of  contributory  negligence  they  should  con- 
sider whettier  the  boy  was  exercising  that 
degree  of  care  which  a  reasonably  prudent 
person  of  his  age  and  maturity  would  exer- 
cise under  like  circnmstances,  and  that  the 
maturity  and  capacity  of  the  infant,  hie 
ability  to  understand  and  appreciate  the 
danger,  were  to  be  taken  into  consideration. 

iMNagle  V.  Allegheny  Valley  R.  Oo.  (Pa.) 
and  Baker  v.  Seaboard  Air  Line  R.  Co. 
<N.  C.)  supra. 
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the  eoBcbiet  of  infants  over  this  age  is 
the  same  as  in  the  case  of  adults.^^  This 
will  ^pear  more  elearly  in  the  discus* 
sion  in  the  following  subdivision  on  the 
qnestioB  as  to  the  age  at  whioh  an  in- 
fant's ecmduct  is  to  be  measured  by  the 
same  standard  as  that  of  an  adult. 

IF.  Age  at  which  inf^mt's  conduct  is  to 
be  measured  by  the  eame  etan^ard  ae 
that  of  an  adiftll. 

a.  If%  general. 

From  the  discussion  whioh  has  pre* 
eeded,  it  wUl  be  observed  that  the  stand- 
ard of  oare  by  which  the  conduet  of  an 
infant  is  to  be  measured  is  constantly  ad- 
vancing as  the  :child  increases  in  capac- 
ity, discretion,  knowledge,  and  experi- 
ence. It  makes  no  svdden  leap  at  any 
X>artieular  age.  If  there  is  a  ptresump-^ 
tion  that  between  the  ages  of  seven  and 
fourteen  an  infant  does  not  have  the 
capacity  to  appreciate  and  avoid  danger, 
it  is  apparent  that  the  strength  of  this 
presumption  is  constantly  dimini^ing 
with  eadi  year,  and  ceases  altogether  at 
the  age  of  fourteen.  In  jurisdictions 
whi4^  recognise  the  existence  of  such  a 
presumption,  it  would  seem  to  be  a  far 
step  from  tiie  position  that  an  infant 
just  below  the  age.  of  fourteen  presum- 
ably has  not  the  knowledge  and  discre- 
tion to  be  ehazgeable  with  negligence,  to 
the  position  that  an  infant  just  over  that 


age  must  exercise  the  same  degree  of 
care  as  an  ordinarily  prudent  man.  And 
in  those  jurisdictions  which  do  not  rec- 
ognize the  existence  of  such  a  presump- 
tion, but  hold  that  a  child  of  any  age 
above  that  at  which  the  doctrine  of  con- 
clusive presumption  of  incapacity  ap« 
plies  must  exercise  care  proportionate 
to  its  capaoity,  discretion,  knowledge^ 
and  experience,  that  seems  no  sufficient 
reason  for  fixing  arbitrarily  an  age  be* 
yond  which  the  standard  of  the  ackdt 
must  necessarily  apply. 

The  weight  of  authority  is  that  the 
conduct  of  an  infant  fourteen  years  of 
age  is  not  necessarily  to  be  measured  by 
the  same  standard  as  that  of  an  adult, 
but  that  beyond  this  age  the  elements  of 
capacity,  idisoretion,  knowledge,  and  ex- 
perience may  be  taken  into  consideration 
in  determining  whether  an  infant  ex- 
ercised due  care,  unless  it  clearly  ap- 
pears that  he  possesses  these  elements 
to  the  same  extent  as  an  ordinary 
adnlt.»« 

The  same  oensiderations  which  lead  the 
courts  to  hold  that  a  younger  child  is  not 
bound  to  exercise  the  same  degree  of 
care  as  an  adult  have  been  held  to  apply 
in  the  ease  of  injury  to  an  infant  four- 
teen years  old.^^  Thus,  in  a  Washington 
decision,*^  in  holding  that  the  question 
of  contributory  negligence  wAs  for  the 
jury,  where- a  fourteen^y ear-old  boy  while 
crossing  the  track  was  struck  and  injured 


it^The  case  of  Na^le  v.  Allegheny  Val- 
ley R.  Co.  (Pa.)  Bupra,  which  is  one  of  the 
«mbigaou8  decisions  in  this  respect,  was 
construed  by  the  same  court  in  Kehler  ▼. 
Schwenk  (1891)  144  Pa.  348,  13  IjJRJL. 
374,  27  Am.  St.  Rep.  633,  22,  Atl.  810,  as  in 
harmony  with  the  rule  that  a  boy  over 
fourteen  years  of  age  is  not  required  to 
exercise  the  eame  degree  of  care  as  an 
adult,  but  only  such  care  as  is  usual  in  those 
of  his  age  and  experience,  it  being  said  that 
in  the  Nagle  Case  the  court  held  that  it 
was  negligence  per  se  for  a  boy  of  fourteen 
to  run  acroes  a  railroad  traek  without 
looking,  aad  therefore  sustained  a  nonsuit. 

198  See,  in  addition  to  the  cases  cited, 
infra,  this  subdivision,  cases  cited  in  tV.  b, 
infra,  and  other  subdivisions  of  the  present 
annotation  there  referred  to. 

ise  Pertinent  to  the  question  here  con- 
sidered are  the  remarks  of  the  court  in  a 
Wisconsin  case,  in  dealing  with  the  ques- 
tion of  liability  under  the  statute  in  that 
state  making  railroad  companies  liable,  on 
failure  to  fence  the  tracks,  for  all  damages 
to  domestic  animals  and  persons  "occasioned 
in  any  manner  in  whole  or  in  part*'  by  the 
want  of  a  fence.  The  action  was  for  the 
killing  of  a  boy  fifteen  years  old  on  a 
railroad  track,  and  the  court,  ufter  citing 
an  earlier  decision  by  it  in  which  it  was 
held  that  even  though  the  lack  of  a  fence 
i;*.R.A.1917P. 


might  not  be  the  cause  in  any  degree  of  an 
adult  entering  on  the  track,  nevertheless  the 
railroad  company  might  be  liable  for  injury 
to  a  chiki,  who  might  be  nOre  likely  to- 
enter  en  the  track  i?  imlenoed,  said:  "Re- 
covery  was  allowed  because  it  is  said  that 
young  boys  lack  the.  pertinacity  of  purpose 
and  the  soundness  of  judgment  of  the  adult, 
and  their  conduct  is  often  controlled  by 
propensities,  temptations,  curiosities,  and 
obstacles  whieh  would  not  materially  affect 
the  adult.  For  these  reasons  it  is  held  that 
recovery  sfaouhl  be  permitted  in  the  case 
of  a  ten-year-old  boy,  even  tiiough  it  might 
be  denied  in  the  case  of  an  fulult.  The 
reasons  stated  are  applicable  to  a  boy  fifteen 
years  of  age  as  Well  as  to  one  five  years 
younger.  One  can  appreciate  the  danger 
quite  as  well  as  the  otiier,  while  the  younger 
boy  may  be  more  timid,  and  consequently 
less  reckless,  than  the  older.  Boys  of 
fifteen  are  quite  as  apt  to  be  daring  and' 
thoughtless,  and  to  be  actuated  by  a  spirit 
of  bravado,  and  to  court  danger  and  run 
chances,  as  are  younger  boys.  At  thris  age 
they  ha\'e  not  accumulated  a  sufficient  fund 
of  common  sense  to  overcome  their  propen- 
sitieB  to  recklessness."  Ulicke  v.  Chicago 
&  N.  W.  R.  CJo.  (1912)  152  Wis.  236,  139 
N.  W.  189.  i 

•W  Steele  v.  Northern  P.  R.  Co.  (1899)  21  i 
Wash.  287,  57  Pac.  820. 
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by  detached  cars,  the  court,  after  citing 
an  earlier  decision  in  the  same  state 
which  considered  the  question  of  contrib- 
utory negligence  of  a  nine-year-old  boy, 
said:  ''It  is  true  that  in  that  case  the 
boy  injured  was  only  nine  years  old,  and 
in  this  case  he  is  fourteen;  but  a  boy 
fourteen  years  old  is  a  boy  still,  and 
while  he  might  be  held  to  a  greater  de- 
gree of  care  and  prudence,  and  doubtless 
would  be,  than  a  boy  nine  years  old,  yet 
it  would  certainly  be  barbarous,  and  to 
a  degree  inhuman,  for  the  court  to  hold  a 
heedless,  thoughtless,  fourteen-year-old 
boy  as  high  a  degree  of  circumspection 
9A  it  would  an  adult,  whose  judgment 
and  caution  had  been  cultivated  and  ma- 
tured by  years  of  observation  and  expe- 
rience; This  is  a  circumstance  to  be 
viewed  by  the  jury,  and  to  be  given  such 
weight  as  the  jury,  under  the  circum- 
stances, think  it  is  entitled  to."  And  in 
an  Oregon  case,^^  in  an  action  for  inju- 
ry to  a  fifteen-year-old  boy  by  a  street 
car  while  he  was  driving  a  delivery  wag- 
un  across  the  track,  although  it  appeared 
that  he  had  been  delivering  goods  in  the 
city  for  more  than  a  year,  it  was  held 
that  an  instruction  was  not  erroneous 
that,  in  determining  whether  he  was 
guilty  of  contributory  ne^igenee,  the 
jury  might  take  into  consideration  his 
age  and  character,  and  that  a  child  is 
not  expected  to  use  the  same  degree  of 
care  and  prudence  as  an  older  person, 
since  the  court  could  not  say,  as  matter 
of  law,  that  a  boy  of  this  age  tad  ar- 
rived at  man^s  estate  in  judgment  and 
prudence.  And  the  court  overruled  the 
contention  that  the  instruction  should  not 
have  been  given  because  the  boy  was  ful- 
ly acquainted  with  the  business  in  which 
he  was  engaged  and  knew  the  danger  of 
crossing  the  track  as  well  as  an  adult. 
It  was  said :  '*Now  it  may  be  true  that  a 
lad  of  twelve  or  fourteen  has  sufficient 
capacity  and  understanding  to  be  sensi- 
ble of  danger,  and  to  have  the  discretion 
and  foresight  to  avoid  it,  and  yet,  as 
compared  with  an  adult  of  mature  judg- 
ment, he  may  not  be  governed  by  the 
same  degree  of  prudence  and  foresight  as 


the  adult,  and  therefore  he  could  only  be- 
expected  to  exercise  that  degree  of  eare 
and  circumspection  that  a  iad  of  his 
years  is  wont  to  exercise.  There  is  a 
time  when  a  child  is  wholly  ineapacitated 
to  exercise  judgment.  Then  comes  a 
time  when  he  i&  to  be  deemed  sui  juris,, 
as  the  New  York  and  Pennsylvania 
courts  term  it,  and  is  responsiblie  for 
crime,  and  may  be  capacitated  to  con- 
tribute to  his  own  injury,  or,  in  other 
words,  may  be  deemed  guilty  of  contrib- 
utory negligence,  and  yet  not  have  the 
mature  discretion  and  judgment  of  an 
adult.  Later  comes  a  time  when  he  is 
held  to  all  the  duties  and  responsibilities 
fit  an  adult,  or  person  of  mature  years. 
While  yet  he  has  not  arrived  at  the 
period  when  his  judgment  is  mature  and 
negligence  is  imputed  to  him  he  ought 
not  to  be  held  to  the  full  accountability 
of  an  adult,  but  only  to  the  account- 
ability of  a  person  of  his  years  of  pru- 
dence and  discretion ;  and  in  determining^ 
whether  he  is  guilty  of  negligence  as  a 
matter  of  law  this  feature  must  be  taken 
into  account:  that  for  a  person  of  his- 
years  and  discretion  he  has  been  guilty 
of  such  a  departure  from  that  degree  of 
judgment  that  one  of  his  years  ia  wont 
to  exercise  as  to  make  him  absohitely 
responsible  for  the  injury  iirhieh  he  has 
brought  upon  himself.'' 

Where  the  doctrine  of  prima  facie  pre- 
sumption of  incapacity  on  the  part  of  a. 
child  under  fourteen  years  of  age  to  con-- 
tribute  negligently  to  an  injury  i$  recog- 
nized, it  has  been  held  that  whil^  an  in- 
fant fourteen  years  old  or  over  will  be 
presumed  capable  of  eontributory  n^li- 
gence,  the  standard  of  conduct  after  that 
ag;e  is  not  necessarily  the  same  as  that  of 
an  adult.  On  this  point  it  was  said  in  a 
Pennsylvania  case:"^*  "All  the  eases 
agree  that  the  measure  of  a  child's  re- 
sponsibility is  his  capacity  to  see  and  ap- 
preciate danger,  and  the  rule  is  that  in 
the  absence  of  clear  evidence  of  lack  of 
it  he  will  be  held  to  such  measure  of  dis- 
cretion as  is  usual  in  those  of  his  age 
and  experience.  This  measure  varies,  of 
course,  with  each  additional  year,  and  the 


80lDubiver  v.  City  &  Suburban  R.  Co. 
(1904)  44  Or.  227,  74  Pac.  916,  75  Pac.  693, 
1  Ann.  CaB.  8S9. 

802Kehler  v.  Schwenk  (1891)  144  Pa. 
348,  13  L.R.A.  374,  27  Am.  St.  Rep.  633, 
22  Atl.  910,  lidding,  in  an  action  for  injury 
to  a  fourteen-year-old  boy  while  in  the 
defendant's  employ,  engaged  in  the  task 
of  detaching  a  mule  from  a  dump  car  while 
the  car  was  in  motion,  that  it  was  not 
erroneous  to  instruct  the  jury  that  while 
the  law  presumes  that  a  boy  of  fourteen  ia 
L.R.A.1917F. 


capable  of  appreciating  danger  and  is  there- 
fore responsible  for  his  own  negligence,  yet 
he  is  not  to  be  held  to  the  same  degree  of 
prudence  as  a  man  of  mature  years.  The 
above  was  quoted  with  appi'oval  ia  Green- 
way  v.  Conroy  (1894)  160  Pa.  185,  40  Am. 
St.  Rep.  715,  26  Atl.  692  (injury  to  a  four- 
teen-year-old boy  while  employed  in  the 
defendant's  machine  shop)  and  Rachmel  v. 
Clark  (1903)  205  Pa.  314,  62  L.I^A.  950, 
64  Atl.  1027, 14  Am.  Neg.  Rep.  208. 
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increase  of  responsibility  is  gradual.  It 
makes  no  sudden  leap  at  the  age  of 
fourteen.  That  is  simply  the  convenient 
point  at  which  the  law^  founded  upon  ex- 
perience, changes  the  presumption  of  ca- 
pacity, and  puts  upon  the  infant  the  bur- 
den of  showing  his  personal  want  of  the 
intelligencey  prudence,  foresight,  or 
strength  usual  in  those  of  such  age.  The 
standard  remains  the  same^,  to  wit,  the 
average  capacity  of  others  in  his  condi- 
tion." Other  decisions  to  a  similar  effect 
in  those  jurisdictions  which  recognize  the 
doctrine  of  prima  facie  presumption  of 
incapacity  as  continuing  until  the  age  of 
fourteen  are  cited  in  IV.  b,  infra,  and  in 
preceding  subdivisions.*** 

Since  an  infant  must  exercise  care  pro- 
portionate to  age,  capacity,  discretion, 


knowledge^  and  experience,  there  seems 
to  be  no  reason  why,  if  it  possesses  these 
elements  to  the  same  extent  as  an  ordi- 
nary adult,  its  conduct  should  not  be 
measured  by  the  same  standard  as  that 
of  an  adult.  And  it  has  been  so  held  in 
eas^s  where,  notwithstanding  the  fact  of 
infancy,  evidence  of  unusual  capacity, 
jud^nent,  knowledge,  and  experience, 
conaideired  in  connection  with  the  circum^ 
stances  of  the  injury,  required  that  the 
standard  of  care  of  the  ordinary  adult 
be  applied,^*  On  this  point,  in  an  action 
for  injury  to  a  bright  boy  eleven  years 
old,  while  attempting  to  cross  the  tracks 
by  a  train  which  he  knew  was  due,  and 
which  was  approaching  in  plain  sight, 
the  court  in  a  Missouri  case,***  in  hold- 
ing   that    contributory    negligence    was 


See  in.  b,  Bupra,  and  cases  cited  in 
notes  13  to  43^  supra. 

804  It  was  held  in  Binder  v.  Chicago  City 
R.  Co.  (1912)  173  111.  App.  503,  that  a  boy 
slightly  over  sixteen  years  of  age,  who  had 
been  bom  and  reared  in  Chicago  and  resided 
for  years  on  a  street  on  which  street  cars 
were  operated,  had  gi-aduated  from  the 
grammar  school  and  attended  a  manual 
training  high  school  for  a  year,  and  was 
employed  as  an  apprentice  at  the  plumbing 
trade  while  pursuing  a  course  of  study  in 
a  night  sohool,  was  chargeable  with  the 
same  degree  of  care  and  caution  for  his  own 
safety  in  crossing  street  cor  tracks  as 
mi^ht  reasonably  be  expected  of  a  adult. 

Where  a  sixteen -year-old  hoy,  of  unusual 
Intelligence,  although  warned  of  the  danger, 
attempted  to  piek  up  a  live  electric  wire 
which  had  fallen  in  tne  street,  after  wrap- 
ping a  handkerchief  ahout  his  hand,  the 
court  in  Frauenthal  v.  Laclede  Gaslight  Co. 
(1806)  67  Mo.  App.  1,  regarded  the  stand- 
ard of  care  required  of  him  as  the  same  as 
that  of  an  adult,  and  held  that  he  was  neg- 
ligent as  matter  of  law. 

In  Gress  v.  Philadelphia  &  R.  R,  Co. 
(1010)  22S  Pa.  482,  32  L.R.A.(N.S.)  409,  77 
Atl.  810,  21  Ann.  Cas.  142,  where  a  ^r\ 
lacking  only  ten  days  of  being  fourteen 
years  old  was  run  over  by  a  train  while 
she  was  attempting  to  cross  the  track,  and 
it  appeared  that  she  had  been  attending 
school  for  five  or  six  years  and  during  that 
time  crossed  the  track  four  times  daily, 
that  she  had  been  repeatedly  warned  to  ob- 
serve care  at  the  crossing,  that  she  was  a 
bright  girl,  strong,  and  capable  beyond  her 
years,  the  court,  in  holding  that  she  was 
guilty,  under  the  circumstances,  of  contribu- 
tory negligence  as  matter  of  law,  said:  "If 
it  would  have  been  negligence  in  an  addlt 
to  attempt  to  cross  over  the  tracks  under 
the  conditions  we  have  here,  it  was  negli- 
gence in  the  girl  to  make  the  attempt.  The 
legal  presumption  of  her  incapacity  to  ap- 
preciate and  avoid  injury  had  reached  that 
point  in  the  diminishing  scale  when  it  was 
almost  a  negligible  quantity.  She  was 
within  ten  days  of  being  fourteen  years  old, 
L.R.A.1917F. 


when  the  presumption  would  have  been  just 
the  opposite.  Against  thte  feeblest  pre- 
sumption in  her  case  is  the  testimony  as  to 
her  years  of  experience  in  connection  with 
the  very  danger  which  she  here  risked,  and 
her  imusual  capacity  in  general  affairs." 

Where,  in  an  action  for  injury  to  a  six- 
teen-year-old boy,  who  whUe  standing  be- 
side the  track  at  a  station  was  injured  by 
a  passing  freight  train,  the  evidence  showed 
that  he  was  »  man  in  size,' had  been  in  the 
sixth  grade  in  school,  and  .had  worked  for 
more  than  a  year  about  town,  had  frequent- 
ly been  at  the  depot,  and  for  years  had  lived 
near  a  railroad  station,  and  there  was  noth- 
ing to  indicate  that  he  did  not  have  suffi- 
cient discretion  and  judgment  to  be  aware 
of  the  danger  ftom  a  moving  train,  it  was 
held  not  erroneous  to  refuse  an  InBtruetieB 
for  the  plaintiff  that  in  order  to  prevent  a 
recovery  on  account  of  contributory  negli- 
gence the  jury  must  believe  that  he  failed 
to  exercise  that  degree  of  care  and  prudence 
for  his  safety  that  persons  of  his  age,  ma- 
turity; judgment,  and  discretion  would  have 
exercised  under  the  circumstances.  Heflin 
r.  Eastern  R.  Co.  (1913)  —  Xex.  Civ.  App. 
— ,  159  S.  W.  499. 

See  also,  among  possibly  other  cases  of 
the  kind.  National  Biscuit  Cb.  v.  Scott 
(1911)  —  Tex.  Civ.  App.  — ,  142  8.  W, 
05,  where,  in"  an  action  for  injury  to  a  boy 
seventeen  years  old  by  a  paper  cutter  while 
in  the  defendant's  employ,  it  was  held  errcft 
to  instruct  the  jury  to  consider,  on  the 
issue  of  contributory  negligence,  the  age 
and  experience  of  the  boy,  in  view  of  the  ' 
fact  that  he  had  been  instructed  in  the  use  ' 
of  the  machine  and  had  operated  it  for  two 
months,  and  other  evidence  tending  to  show 
that  he  understood  the  method  of  its  opera- 
tion, knew  its  dangers,  and  had  had  other 
experience  in  previous  employments. 

See  also  Wabash  R.  Co.  v.  Jones,  in  note 
702,  supra. 

•05  Payne  v.  Chicago  &  A.  R.  Co.  (1896) 
136  Mo.  562,  38  S.  W.  308.  See  also,  to  a 
similar  effect,  Spillane  v.  Missouri  P.  R.  Co. 
(189«)  135  MO;  414,  58  Am.  St.  Rep.  580, 
37  S.  W.  198. 
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shown  as  matter  of  law,  said:  "The^ 
testimony  of  plaintifi^  and  of  his  mother 
abundantly  establish  that  his  judgment 
and  discretion,  his  ability  to  take  care  of 
himself,  were  adequate  to  that  task;  in- 
deed, were  equal  to  the  judgment  and  dis- 
cretion of  the  average  man  of  mature 
years.  This  being  the  case,  it  is  difficult 
to  see  why  the  same  rule  as  to  contrib- 
utory negligence  should  not  apply  to  a 
boy  equal  in  capacity  and  intelligence  to 
the  average  man,  as  to  the  danger  to  be 
apprehended  and  guarded  against  in 
crossing  a  railroad  track,  as  should  apply 
to  such  man.  The  reason  of  the  law  of 
contributory  negligence  being  founded 
upon  knowledge  of  the  danger  to  be  ap- 
prehended, and  capacity  and  discretion 
to  avoid  it,  whenever  you  prove  the  ex- 
istence, in  equal  degree,  of  those  ele- 
ments and  ingredients  in  an  infant  which 
go  to  make  up  the  responsibility  of  an 
adult,  you  thereby  necessarily  determine 
the  responsibility  of  the  infant,  and  his 
amenability  to  the  same  law.  In  a  word, 
as  absence  of  capacity  and  intelligence 
exonerates  or  exempts  an  infant  from 
the  operation  of  that  law,  so  the  proven 
presence  and  established  existence  of 
such  qualities  and  attributes  in  an  in- 
fant clothes  and  casts  upon  him  the  same 
responsibility  as  is  possessed  by,  and 
recognized  in,  an  adult." 

It  is  generally  held  that  no  arbitrary 
age  can  be  fixed  at  which  an  infant  is 
bound  to  exercise  the  same  care  as  an 


ordinarily  prudent  adult;  that  it  depends 
on  the  maturity,  capacity,  and  experi- 
ence of  the  particular  child,  and  the  cir- 
cumstances of  the  injury;  and  that  or- 
dinarily  the  question  is  for  the  jury.*^* 
As  was  said  on  this  point  in  a  California 
ease :  *^  "The  proposition  is  not  contro* 
verted  that  the  degree  of  care  and  pru- 
dence, to  avoid  danger,  when  applied  to 
children,  is  that  wUch  may  reasonably 
be  expected  of  children  of  like  age,  ex- 
perience, and  capacity;  but  as  diildhood 
precedes  maturity,  and  grows  into  it,  the 
standard  by  which  due  care  is  measured 
also  changes,  and  each  year  becomes  less 
marked,  until  it  becomes  merged  in  that 
by  which  the  care  and  prudence  of  men 
are  measured,  such  change  being  accel- 
erated or  retarded  by  natural  or  acquired 
capacity." 

h.  Particular  agea;  presumption. 

It  is  seen  from  the  discussion  in  lY.  a, 
supra,  that  there  is  no  definite  age  at 
which  the  law  holds  an  infant  bound  to 
exercise  the  same  degree  of  care  as  an 
ordinary  adult,  but  that  the  difference  in 
the  standard  of  care  by  which  the  con- 
duct of  an  infant  and  that  of  an  adult  is 
measured  gradually  diminishes,  until,  in 
the  more  mature  years  of  infancy,  it  en- 
tirely disappears,  as  the  infant's  judg- 
ment, and  its  knowledge  and  appreciation 
of  the  particular  danger,  approximate 
those  of  the  ordinary  adult.  Many  cases 
have  already  been  cited  in  which  ehildren 


806  There  is  no  precise  age  at  which,  as 
a  matter  of  law,  a  child  is  to  be  held  ac- 
countable for  all  his  actions  to  the  same 
extent  as  one  of  full  age.  Cahill  v.  E.  B. 
^  A.  L.  Stone  &  Co.  (1908)  153  Cal.  571, 
19  L.R.A.(N.S.)  1094,  96  Pac  84;  see  later 
appeal,  in  which  the  rule  is  quoted,  in 
(1914)  167  Cal.  126,  138  Pac,  712. 

''Just  at  what  period  in  a  child's  advance- 
ment in  years  he  is  to  be  considered  to 
tare  arrived  at  maturity,  and  to  have. as- 
sumed all  the  responsibilities  of  a  man,  as 
distinguished  from  a  child,  is  an  indeter- 
minate quantity."  Dubiver  v.  City  &  Sub- 
urban R.  Co.  (1904)  44  Or.  227,  74  Pac.  915, 
1  Ann.  Cas.  889. 

No  arbitrary  rule  can  be  established  to 
fix  the  time  at  which  a  child,  during  its 
minority,  may  be  declared  wholly  capable 
or  incapable  of  understanding  and  avoiding 
dangers  to  be  encountered  on  railroad 
tracks;  the  question  being  ordinarily  one 
of  fact  for  the  jury.  Chicago,  B.  &  Q.  R. 
Co.  V.  Russell  (1904)  72  Neo.  114,  100  N. 
W.  156,  16  Am.  Neg.  Rep.  483,  where  a 
twelve-year-old  boy  was  injured  while  at- 
tempting to  pass  through  an  opening  two 
feet  wide  between  cars,  the  Question  of 
contributory  negligence  being  held  to  be 
for  the  jury. 
L.R.A.1917F. 


In  holding  that  a  hoy  fifteen  years  old 
was  guilty  of  contributory  negligence  as 
matter  of  law,  in  view  of  the  evidence  of 
his  capacity,  in  attempting  to  explode  a 
dynamite  cap,  of  the  explosive  nature  of 
which  he  was  aware,  the  court,  in  Taylor 
V.  Manila  Electric  R.  &  Light  CJo.  (1910) 
16  Philippine,  s;  said:  "The  law  fixes9  no 
arbitrary  age  at  which  a  minor  can  be 
said  to  have  the  necessary  capacity  to 
understand  and  appreciate  the  nature  and 
consequences  of  his  own  acts,  so  as  to  make 
it  negligence  on  his  part  to  fail  to  exercise 
due  care  and  precaution  in  the  commission 
of  such  acts;  and  indeed  it  would  be  imprac> 
ticable  and  perhaps  impossible  so  to  do, 
for  in  the  very  nature  of  things  the  ques- 
tion of  negligence  necessarily  depends  on 
the  ability  of  the  minor  to  understand  the 
character  of  his  own  acts  and  their  con- 
sequences; and  the  age  at  which  a  minor 
can  be  said  to  have  such  ability  will  neces- 
sarily vary  in  accordance  with  the  varying 
nature  of  the  infinite  variety  of  acts  which 
may  be  done  by  him." 

207  Maglinchey  v.  Southern  P.  Co.  (1896) 
5  Cal.  Unrep.  863,  44  Pac.  1021  (seventeen- 
year-old  boy  attempting  to  cross  train 
which  blocked  street). 
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twelve  or  f onrteoi  years  old  or  over  have 
been  held  boimd  to  exercise  only  that  de- 
gree of  care  ordinarily  exercised  by  other 
children  of  the  same  age,  capacity,  dis- 
cretion, knowledge^  and  experience.  It 
is  the  pnipose  at  this  point  to  consider 
more  in  detail  the  question  as  to  the 
particular  ages,  as  the  infant  approches 
maturity,  at  whieh  the  courts  have  held 
that  his  conduct  should  or  should  not  be 
measured  '^^  the  same  standard  as  that 
of  an  aduu.  Other  eases  which  have  not 
diseussed  particularly  this  question,  al- 
though applying  the  standard  of  care  re- 
quired of  children  generally  to  infants 
fourteen  years  of  age  and  over,  will  be 
found  in  notes  13  to  43,  supriEu  Atten- 
tion is  called  also  to  11.  d,  supra,  dealing 


with  the  matter  of  instmctioiis,  whieh 
in  some  instances  have  involved  the  ques- 
tion of  the  care  required  of  children  over 
fourteen  years  of  age. 

The  proposition  that  the  standard  of 
care  applied  to  adult  conduct  is  not 
necessarily  to  be  applied  to  the  conduct 
of  children,  unless  the  capacity,  discre- 
tion, knowledge,  and  experienee  otf  the 
child,  as  respects  the  particular  danger, 
is  approximately  that  of  the  ordinary 
adult,  and  that,  if  this  is  not  the  case, 
these  elements  are  to  be  considered  in 
determining  whether  due  care  was  exer- 
cised, is  supported  by  cases  where  actions 
were  brought  for  injuries  to  children  of 
eleven,***    twelve,***    thirteen,***    four- 


>M  See  cases  cited  in  notes  13  to  43,  supra. 

It  was  held  in  Texas  &  P.  R.  Co.  v.  Ball 
(1905)  38  Tez.  Civ.  App.  279,  85  S.  W.  456, 
that  a  bright  boy  eleven  years  and  eight 
months  old,  who  was  in  the  fourth  grade 
in  school  and  was  accustomed  to  railroad 
tracks,  was  not,  as  matter  of  law,  bound  to 
ex&reiae  the  same  degree  of  care  as  an 
adult  to  avoid  injury  from  trains  in  cross- 
ing the  track. 

MO  See  cases  cited  in  notes  13  to  43,  supra. 

As  illustrating  application  of  the  rule  in 
Xew  York,  in  which  state  the  prima  facie 
preeumption  of  incapacity  is  considered  in 
some  of  the  cases  as  continuing  only  until 
twelve  years  of  age,  in  analogy  to  the  crim- 
inal law,  see  Reynolds  v.  New  York  C.  & 
H.  R.  R.  Co,  (1874)  2  Thomp.  &  C.  (H.  Y.) 
044,  an  action  for  the  killing  of  a  twelve - 
year-old  boy  by  a  train  at  a  crossing.  The 
judgment  waa  reversed  on  appeal  in  (1874) 
56  N.  Y.  248,  on  the  ground  of  insufficiency 
of  the  evidence  to  sustain  a  finding  of  the 
absence  of  contributory  negligence. 

'lOAs  illustrative  of  this  class  of  cases, 
see  Quill  v.  Southern  P.  Co.  (1903)  140  Cal. 
268,  73  Pae.  901;  Goodrich  v.  Burlington, 
C.  R.  &  N.  R..Co.  (1897)  103  Iowa,  412,  72 
N.  W.  653  (where  boy  caught  his  foot  in  an 
opening  between  rails  in  a  track  laid  in  a 
street  and  was  run  over  by  a  car) ;  Glynn  v. 
New  York  City  R.  Co.  (1908)  110  W.  Y. 
6upp.  836  (injury  by  a  street  oar  wliile 
attempting  to  cross  the  track);  Russell  v. 
Oregon  R.  &  Nav.  Co.  (1909)  54  Or.  128,  102 
Pac.  619  (crossing  railroad  track). 

It  is  error  to  apply  to  a  thirteea-year-old 
boy  the  tests  of  ordinary  care  to  avoid 
vehicles  in  the  street  which  are  applied  to 
adults.  Quinn  v.  Ross  Motor  Gar  Co.  (1914) 
157  Wis,  543,  147  N.  W»  1000. 

An  instruction,  in  an  action  for  injury 
to  a  thirteen-year-old  girl  by  falling  from  a 
merry-go-round,  that  if  the  plaintiff,  not- 
withstanding her  age,  was  of  ordinary  in- 
telligence, and  capable  of  understanding  the 
danger  she  would  incur  by  leaping  or  falling 
from  the  machine  while  in  motion,  she 
would  be  chargeable  with  the  same  care 
and  prudence  required  of  a  grown  person, 
aad  any  negligence  on. her  part>  eveii  of 
Ii.R.A.1917P. 


the  slightest,  which  contributed  to  her  in- 
jury, would  relieve  the  defendant  from  lia- 
bility, was  held  in  Harris  v  Crawley  (1912) 
170  Mich.  381, 136  N.  W.  356,  not  erroneous, 
in  view  of  other  instructions  on  tlie  question 
of  contributory  negligence,  to  consider  the 
age,  intelligence,  and  experience  of  the  plain- 
tiff. 

For  other  cases  in  which  the  rule  was 
applied  $m  to  infants  thirteen  years  of  age» 
see  notes  13  to  43,  supra. 

211  Jacobs  v.  H.  J.  Koehlsa  SpoETiife 
Ooooe  Co.  ante,  7;  Force  v.  Standard 
Silk  Co.  (1908)  160  Fed.  992  (servant); 
Illinois  C.  R.  Co.  v.  Johnson  (1905)  123  IlL 
App.  300,  reversed  on  this  point  in  (1906) 
221  111.  42,  77  N.  K  592  (paasoiger  on 
alighting  at  a  station  from  a  train  was 
struck  by  an  engine  moving  in  the  opposite 
direction) ; ,  Anderson  v.  Pierce  (1903)  68 
Kan.  57,  74  Pac.  638,  15  Am.  Neg.  Rep.  303 
(injury  by  fall  of  heavy  vault  door  inr 
securely  placed  on  a  public  street) ;  Millikeu 
v.  Fenderson  (1913)  110  Me.  306,  86  Atl. 
174  (boy  bitten  by  a  dog  with  which  he  was 
playing);  Ittner  Brick  Co.  v.  Killian  (1903) 
67  Neb.  580,  93  N.  Y.  951,  13  Am.  Neg.  Rep. 
552  (servant);  Hoehmann  v.  Moss  Engiav- 
ing  Co.  (1893)  4  Misc.  160,  23  N.  Y.  Supp. 
787  (recognizing  the  principle  in  action  for 
injury  to  employee  injured  on  elevator); 
Columbus  R.  Co,  v.  Connor  (1905)  27  Ohio 
C.  C.  229  (injury  by  a  street  car);  Kehler 
V.  Schwenk  (1891)  144  Pa.  348,  13  L.R.A. 
374,  27  Am.  St  Rej^.  633,  22  Atl.  910  (serv- 
ant);  Gr^enway  v.  Conroy  (1894)  160  Pa, 
185,  40  Am.  St.  Rep.  715,  26  Atl.  692  (serv- 
ant); Wertz  V.  Girardville  (1906)  30  Pa. 
Super.  Ct.  260  (defective  sidewalk);  Steele 
V.  Northern  P.  R.  Co.. (181^9)  21  Wash.  287^ 
57  Pac.  820  (injury  l^y  cars  mftking  a  fly- 
ing switch  in  street) ;  Williams  v.  Northern 
P.  R^Co.  (1911)  63  Wash.  57,  114  Pac.  888, 
Ann.  Cas.  1912D,  340  (flying  switch) ;  Moore 
V.  Moore  (190^)  4  Ont  L.  Rep.  167  (serv- 
ant). 

In  the  absence  of  evidence  of  special  in- 
telligence, a  fourteen-year-old  boy  is  bound 
to  exercise  no  higher  degree  of  $are  for  his 
personal  safety  than  other  boys  of  his  age 
are  accustomed  to  use  under  similar  circum- 
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teen,***  fifteen,***  sixteen,***  and  seventeen  years  of  age.***    It  has  been  held, 


stances.  Cincinnati  Street  R.  Co.  v.  Wright 
(1896)  54  Ohio  St.  181,  32  L.RA.  840,  43 
N.  E.  688. 

A  boy  fourteen  years  old  who  boards  a 
moving  street  car  is  bound  to  exercise  the 
care  and  caution  which  may  be  expected 
from  a  person  of  his  age.  discretion,  and 
experience  under  the  circumstances.  Sly  v. 
Union  Depot  R.  Co.  (1896)  134  Mo.  681, 
36  S.  W.  236. 

A  fourteen -year- old  boy  is  required  in 
crossing  a  railroad  track  to  exercise  only 
that  degree  of  care  ordinarily  exercised  un- 
der similar  circumstances  by  boys  of  his 
age,  experience,  and  maturity.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Hardy  (1899)  37  C.  C. 
A.  359,  94  Fed.  294. 

In  an  action  for  the  negligent  killing  of 
a  fourteen-year-old  boy  by  a  train  at  a 
crossing,  the  court  in  Erie  R.  Co.  v.  Wein- 
stein  (1909)  92  C.  C.  A.  189,  166  Fed.  271, 
instructed  the  jury  that  in  determining  the 
question  of  contributory  negligence  they 
should  consider  the  boy's  age,  intelligence, 
and  experience,  and  that  ordinary  care,  as 
applied  to  him,  is  that  care  which  boys  of 
his  age  and  intelligence,  of  ordinary  pru- 
dence, are  accustomed  to  exercise  under 
similar  circumstances.  In  determining  the 
correctness  of  the  instruction,  the  court  on 
appeal  said:  ''But  it  is  said  the  court 
should  have  treated  him  as  of  full  respon- 
sibility, and  so  instructed  the  jury.  Doubt- 
less there  is  a  period  in  the  life  of  a  minor 
when  the  full  care  due  from  an  adult  may 
be  exacted  as  a  matter  of  law.  There  are 
cases  to  that  effect.  .  .  .  The  question 
of  contributory  negligence  by  the  deceased 
nvas  one  to  be  established  affirmatively  as 
a  defense,  and  in  the  case  of  a  minor  must 
be  determined  with  reference  to  his  age,  his 
experience,  and  the  particular  situation. 
Although  a  child  may  have  reached  an  age 
when  responsible  in  law  for  his  conduct, 
yet  no  higher  degree  of  care  should  be 
expected  than  is  usually  exercised  by  per- 
sons of  similar  age,  judgment,  and  ex- 
perience. Undoubtedly  the  degree  of  care 
which  should  be  required  of  a  boy  fourteen 
years  of  age  is  much  greater  than  from  one 
of  half  his  age.  So  the  experience  of  a  boy 
of  fourteen  may  be  such  as  to  exact  from 
him  the  care  of  an  adult.  ...  In  the 
absence  of  a  request  for  more  specific  in- 
structions bearing  upon  the  experience  and 
maturity  of  the  deceased,  we  cannot  say 
that  the  court  erred  in  its  reference  to  his 
immaturity." 

And  in  Casey  v.  New  York  C.  &  H.  R.  R. 
Co.  (1879)  6  Abb.  N.  C.  (N.  Y.)  104,  affirmed 
in  (1879)  78  N.  Y.  518,  12  Am.  Neg.  Cas. 
309,  where  a  bright  girl  fourteen  years  old 
was  struck  at  a  street  crossing  by  a  train 
suddenly  backing  out  of  a  railroad  yard, 
the  view  of  the  track  being  obstructed  by 
buildings,  an  instruction  was  approved  that 
she  was  bound  to  exercise  the  case  and 
judgment  which  a  bright  girl  fourteen  years 
of  age  ought  to  have  exercised  under  the 
circumstances. 
L.R.A.1917F. 


In  an  action  for  injuries  to  a  boy  between 
fourteen  and  fifteen  years  of  affe  by  a  train 
at  a  crossing,  the  court  in  Wade  v.  Chicago 
&  N.  W.  R.  Co.  (1911)  146  Wis.  99,  130  N. 
W.  890,  stated  that  the  duty  which  the  law 
imposed  on  him  independently  of  statute 
was  the  exercise  of  such  care  as  the  great 
mass  of  boys  of  his  age,  intelligence,  ex- 
perience, and  knowlectge  usually  and  or- 
dinarily exercised  under  the  sanoe  or  similar 
circumstances. 

It  was  said  in  Cox  v.  New  York  C.  &  H. 
R.  R.  Co.  (1902)  69  App.  Div.  461,  74  W.  Y. 
Supp.  1011,  an  action  for  the  killing  of  a 
girl  fourteen  years  old  by  an  engine  while 
she  was  attempting  to  cross  the  track  at 
a  crossing,  that  she  was  only  ^'expected 
and  required  to  exercise  the  measure  of  care 
and  caution  that  is  common  and  usual  in 
one  of  her  age." 

And  in  Thompson  y.  Buffalo  R.  Co.  (1895) 
146  N.  Y.  196,  39  N.  E.  709,  12  Am.  Neg. 
Cas.  322,  the  court,  in  holding  that  a  four- 
teen-year-old girl  who  was  injured  by  a 
street  car  in  attempting  to  cross  the  track 
was  negligent,  as  matter  of  law,  said  tliat, 
although  a  minor,  no  claim  was  ma4e  that 
she  was  not  sui  juris,  and  that  while  she 
may  not  have  possessed  the  judgment, 
caution,  and  prudence  of  persons  of  more 
mature  years,  she  was  expected  and  re- 
quired to  exercise  the  measure  ol  care  and 
caution  that  is  common  and  usual  in  one  of 
her  age. 

So,  in  an  action  for  damages  caused  by 
a  collision  between  a  street  oar  and  a  wagon 
in  which  the  plaintiff,  a  fourteen-year-old 
boy,  was  riding,  the  court  in  Igle  t.  People's 
R.  Co.  (1915)  6  Boyce  (Del.)  376,  98  Atl. 
666,  instructed  the  jury  that  in  determining 
the  question  whether  the  plaintiff*  was 
guilty  of  contributory  negligence  they 
should  consider  whether  he  was  exercising 
that  degree  of  care  and  caution  which  a 
reasonably  prudent  person  of  his  age,  de- 
velopment, and  maturity  would  exercise 
under  like  circumstances;  that,  while  the 
rule  as  to  contributory  negligence  is  modi- 
fied as  to  children,  it  is  their  duty  to  exer- 
cise that  dsgree  of  care  to  avoid  injuries 
which  children  of  the  same  age  are  accus- 
tomed to  exercise  under  like  circumstances, 
and  that  the  maturity  and  capacity  of  the 
infant,  his  ability  to  understand  and  ap 
preciate  danger,  and  his  familiarity  with 
the  surroundings  in  each  particular  case 
are  matters  to  be  taken  into  consideration. 

•i«  Warble  v.  Sulzberger  Co.  (1914)  185 
Ala.  605.  64  So.  361  (injury  to  a  boy  fifteen 
years  old  by  a  revolving  fan) ;  Rastetter  v. 
Peoria  R.  Co.  (1908)  142  111.  App.  417 
(croesing  street  car  track) ;  Murphy  v. 
Ludowici  Gas  &  Oil  Co.  (1916)  96  Kan.  321, 
150  Pac.  681,  11  N.  C.  C.  A.  561  (injury 
while  driving  traction  engine  hy  collision 
with  concealed  gas  pipe  laid  along  high- 
wav) ;  Dubiver  v.  City  &  vSuburban  R.  Co. 
(1904)  44  Or.  227,  74  Pac.  9i5,  75  Pac.  693, 
1  Ann.  Cas.  889  (injury  by  street  car) ;  Rose 
▼.  Northern  P.  R.  Co.  (1914)  81  Wash.  684, 
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liowever,  that  to  entire  the  jvaey  to  take  into  conaidoration  the  age  of  a  person 

LJI.A.1915B,  166,  143  Pac.  146,  7  N.  C.  C. 
A.  1029  (recognizing  rule  vhere  a  boy  about 
fifteen  years  old  rode  on  step  of  rapidly 
moving  railroad  car,  engaged  in  exeraiBes 
which  caused  his  body  to  project  beyond  the 
aide  of  the  car). 

A  fifteen -year- old  boy  is  not  required  to 
exercise  the  same  degree  of  care  as  an 
ordinarily  prudent  man  of  mature  years, 
to  avoid  injury  in  crossing  a  railroad  track, 
but  is  required  to  exercise  only  such  care 
and  caution  as  a  reasonably  prudent  per- 
son of  his  age,  capacity,  and  experience 
would  reasonably  be  expected  to  exercise 
under  the  same  or  similar  circumstances. 
McNamara  v.  Chicago,  R.  I.  &  P.  R,  Co. 
(1907)  126  Mo.  App.  152.  103  S.  W.  1093. 

So,  in  Obermeyer  v.  F.  H.  Logeman  Chair 
Mfg.  Co.  (1906)  120  Mo.  App.  59,  96  S.  W. 
673,  it  was  held  that  the  standard  of  care 
required  of  a  fifteen -year -old  bov,  who, 
while  employed  in  a  factory  was  injured  by 
permitting  his  foot  to  project  over  the  plat- 
form of  an  unprotected  elevator,  with  the 
result  that  it  was  crushed  between  the 
ascending  elevator  and  one  of  the  floors, 
was  the  care  ordinarily  used  by  persons  of 
his  age,  capacity,  and  intelligence  under 
like  circumstances,  .and  not.  that  required 
of  an  adult. 

And  it  was  held  in  Swift  v,  Staten  Island 
Rapid  Transit  R.  Co.  (1890)  123  N.  Y.  645, 
26  N.  E.  378,  that  a  girl  fifteen  years  old, 
who  in  crossing  a  railroad  track  was  struck 
by  a  train,  was  not  guilty  of  contributory 
negligence  if  she  exercised  the  degree  of 
care  and  caution  reasonably  to  be  expected 
of  one  of  her  age  and  capacity,  and  not 
the  care  required  of  an  adult. 

So,  in  an  action  for  injury  to  a  boy  fif- 
teen years  old,  while  riding  a  bicycle  on  the 
street,  by  collision  with  an  automobile,  the 
court  in  Travers  v.  Hartmann  (1914)  5 
P»oyce  (Del.)  302,  92  Atl.  855,  instructed 
the  jury  that  in  determining  the  question 
of  contributory  negligence  they  should  con- 
sider whether  the  boy  was  exercising  that 
degree  of  care  and  caution  which  a  reason- 
ably prudent  person  of  his  age,  general  de- 
velopment, and  maturity  would  exercise 
under  like  circumstances;  and  that  the  ma- 
turity and  capacity  of  the  infant,  his  ability 
to  understand  and  appreciate  the  danger, 
and  his  familiarity  with  the  surroundings 
in  the  particular  case,  were  matters  to  be 
taken  into  consideration. 

And  that  a  boy  fifteen  years  old  is  not 
necessarily  required  to  exercise  the  same  de- 
gree of  care  as  an  adult  in  order  to  avoid 
being  charged  with  contributory  negligence 
in  an  action  for  personal  injury  is  apparent- 
ly implied  in  such  statements  as  that  in 
Peerless  Mfg.  Co.  v.  Denham  (1893)  16  Ky. 
L.  Rep.  96  (abstract)  that  a  boy  nearly  fif- 
teen years  of  age,  active'  and  intelligent, 
must  exercise  reasonable  precaution  for  one 
of  his  years  for  his  own  safety.  The  action 
was  for  injury  to  a  servant. 

Also  in  Cefe  T.  Searfoss  (19112>  49  Ind. 
App.  334,  97  N.  £.  345,  in  an  action  by  a 
L.R.A.1917F. 


fifteen -year -old  boy  for  injuries  sustained 
while  intoxicated,  against  a  person  furniif^h- 
ing  the  liquor,  the  question  whether  the  boy 
was  guilty  of  contributory  negligence  iu 
drinking  to  excess  was  considered  as  depend- 
ing on  whether  he  exercised  the  care  which 
the  law  required  of  one  of  his  age,  knowl- 
edge, and  experience,  and  not  the  care  re- 
quired of  an  adult. 

In  Stegmann  v.  Gerber  (1909)  146  Mo. 
App.  104,  123  S.  W,  1041,  an  action  for  in- 
jury to  a  fifteen-year-old  servant  by  a 
sausage  mill,  the  court,  although  holding 
that  under  the  circumstances  the  servant 
was  guilty  of  negligence  as  matter  of  law 
in  inserting  his  fingers  in  the  mill,  con- 
sidered apparently  that  he  was  bound  only 
to  exercise  that  degree  of  care  reasonably  to 
be  expected  from  an  ordinarily  carefid  boy 
of  his  age,  and  not  the  care  required  of  an 
adult. 

And  it  was  held  in  Marshall  v.  United  R. 
Co.  (1916)  —  Mo.  App.  — ,  184  S.  W.  159, 
an  action  for  injury  to  a  boy  fifteen  years 
old  employed  by  the  defendant,  by  falling 
into  an  elevator  shaft,  that  the  boy's  con- 
duct was  not  to  be  measured  by  that  re- 
quired of  an  ordinary  prudent  man,  but 
that  his  age  and  capacity  might  be  con- 
sidered in  determining  the  question  of  con- 
tributory negligence. 

Also  in  Dowd  v.  Chicopee  (1874)  116 
Mass.  93,  an  action  for  injury  to  a  fifteen- 
year -old  boy  due  to  a  defective  highway, 
it  was  held  that  an  instruction  was  prop- 
erly refused,  on  the  question  of  due  care  on 
the  part  of  the  boy,  that  the  same  rule  is 
to  be  applied  to  children  as  to  adults,  the 
rule  being  that  the  boy  was  required  to 
exercise  that  degree  of  care  which  might 
fairly  and  reasonably  be  expected  from  boys 
of  his  age  and  capacity. 

•W  The  care  required  of  a  sixteen -year-old 
boy  in  crossing  street  car  tracks  is  that  rea- 
sonably to  be  expected  of  an  ordinarily  pru- 
dent boy  of  that  age,  and  not  the  care  re- 
quired of  an  ordinarily  prudent  man  of  ma- 
ture years.  Campbell  v.  St.  Louis  &  Suburb- 
an R.  Co.  (1903)  175  Mo.  161,  75  S.  W.  86. 

In  an  action  for  injury  to  a  sixteen -year- 
old  boy  by  being  thrown  from  a  bicycle  by 
reason  of  a  defect  in  the  street,  an  instruc- 
tion was  held  not  prejudicial  to  the  defend- 
ant that  ordinary  care  as  applied  to  the 
plaintiff  was  that  degree  oi  care  which 
might  be  usually  expected  of  boys  of  his 
age,  capacity,  and  experience  under  the  same 
or  similar  circumstances.  Louisville  v.  Lee 
(1914)  157  Ky.  285,  162  S.  W.  1141.  The 
court  stated,  however,  that  perhaps  the 
failure  so  to  instruct  the  jury  would  not 
have  been  substantial  error  to  the  prejudice 
of  the  plaintiff  if  he  were  the  complaining 
party  on  the  appeaL 

And  in  Otis  Elevator  Co.  v.  Mann  (1911) 
112  C.  a  A.  306,  191  Fed.  716,  the  court,  in 
affirming  a  judgment  for  the  plaintiff,  in 
an  action:  for  injury  to  a  sixteen -year  ^old 
boy,  who,  -while  in  the  defendant's  employ, 
engaged  in  running  an  elevator,  was   in- 
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seventeen  years  old  on  the  question  of 
his  contributory  negligence,  it  must  be 


shown  liiat  by  reason  of  immatority  he 
was  less  capable  than  an  ordinarily  pm- 


jured  by  his  foot  being  caught  bet-ween 
the  car  and  a  floor  as  the  elevator  ascended, 
said:  "The  only  other  exception  which 
need  be  considered  is  to  the  charge  of  the 
court  that  the  plaintiff  was  to  be  held  to 
the  degree  of  care  appropriate  to  his  years, 
and  to  the  refusal  to  charge  that  he  was  to 
be  held  to  the  same  degree  of  care  as  a 
person  of  maturer  years.  There  is  no  ab- 
solute rule  in  either  case.  The  jury  are  to 
find  in  the  case  of  an  infant  sui  juris,  as 
well  as  in  the  case  of  an  adult,  whether 
reasonable  care  under  the  circumstances 
was  exercised.  The  age  of  a  minor  is  one 
of  the  circumstances  to  be  considered. 
The  degree  of  care  to  be  required  of  a  man 
who  is  lame,  blind,  or  deaf  may  be  differ- 
ent from  that  required  of  a  man  who  is 
not  so,  and  the  degi'ee  of  care  required  of 
a  boy  of  sixteen  may  not  be  the  same  as 
that  required  of  an  adult.  The  question 
was  one  for  the  jury  to  determine  on  all 
the  circumstances  of  the  case,  of  which  the 
boy's  age  was  one." 

So,  where  a  girl  sixteen  years  old,  while 
on  her  way  to  school,  remained  standing 
on  a  railroad  track  for  ten  minutes  waiting 
for  a  train  to  pass  on  a  parallel  track,  and 
while  so  waiting  was  struck  by  an  engine 
which  approached  in  plain  sight  without 
sounding  the  whistle  or  ringing  the  bell, 
it  was  held  in  Haycroft  v.  Lake  Shore  & 
M.  S.  R.  Co.  (1874)  2  Hun  (N.  Y.)  489, 
affirmed  in   (1876)   64  N.  Y.  636,  that  the 

?uestion  of  contributory  negligence  was 
or  the  iiu-y  in  view  of  the  allowance  that 
should  be  made  for  her  youth  and  in- 
experience, although  if  no  such  allowance 
were  to  be  made  her  conduct  would  have 
amounted  to  contributory  negligence  as 
matter  of  law. 

Also,  in  Zalotuchin  y.  Metropolitan  Street 
R.  Co.  (1908)  127  Mq.  App.  577,  106  S.  W. 
548,  an  action  for  injury  to  a  sixteen-year- 
old  girl  while  riding  in  a  wagon  driven  by 
an  adult  across  a  street  car  track,  by  col- 
lision with  a  car,  the  court,  in  holding  that 
the  question  of  contributory  negligence  was 
for  the  jury,  said  that  on  account  of  her 
age  her  conduct  should  not  be  measured  in 
law  by  the  standard  to  be  applied  to  per- 
sons of  mature  years,  and  that  it  might  be 
inferred  that  she  acted  in  a  manner  to  be 
expected  of  one  of  her  age  and  apparent 
intelligence. 

And  in  an  action  for  injury  to  a  sixteen- 
year-old  girl  while  driving  across  a  rail- 
road track  in  company  with  her  brother 
fifteen  years  old,  it  was  held  not  erroneous 
to  instruct  the  jury  that  a  child  is  bound 
to  exercise  only  the  care  of  those  of  his 
own  age  and  understanding,  and  that  if 
they  found  that  the  plaintiff  and  her  brother 
were  children  at  the  time  of  the  injury, 
and  exercised  such  care  as  reasonable  per- 
sons of  their  respective  ages  would  have 
exercised  under  the  circumstances,  they 
L.R^.1917F. 


were  not  guilty  of  contributory  negligence 
which  would  prevent  recovery.  Mason  v. 
Northern  P.  R.  Co.  (1912)  46  Mont.  474, 
124  Pac.  271. 

In  an  action  for  injury  to  a  sixteen-year- 
old  jrirl  who  had  had  comparatively  no  ex- 
perience in  riding  on  trains,  and  who  was 
thrown  from  a  train  as  she  was  preparing 
to  alight  at  a  station  by  a  sudden  increase 
in  the  speed  of  the  train  aftor  the  station 
had  been  announced  and  the  train  had 
slowed  down,  it  was  held  in  Indianapolis 
Southern  R.  Co.  v.  Emmerson  (1912)  52 
Ind.  App.  403,  98  N.  E.  895,  that  an  in- 
struction was  not  erroneous  that  if  the  girl 
acted  aa  a  reasonably  prudent  person,  simi- 
larly situated,  would  nave  acted,  consider- 
ing her  age  arid  experience  and  all  the  sur- 
rounding circumstances,  recovery  could  not 
be  defeated  on  the  ground  of  contributory 
negligence. 

Although  holding  that  the  conduct  of  a 
boy  sixteen  years  old,  in  permitting  his 
hand  to  come  in  contact  with  the  knives 
on  a  feed  cutter  on  which  he  was  working, 
was  negligent,  the  court  in  Wyman  v. 
Berry  (1909)  106  Me.  43,  76  Atl.  123,  20 
Ann.  Cas.  439,  apparently  considered  that 
the  care  required  of  the  plaintifT  was  only 
that  exercised  by  ordinarily  prudent  per- 
sons of  his  age  and  intelligence. 

In  an  action  for  injury  to  a  sixteen -year- 
old  boy  because  of  an  excessive  voltage  in 
an  electric  wire  which  he  was  helping  to 
remove,  an  instruction  was  approved  in 
Rice  v.  Wheeling  Electrical  Co.  (1907)  62 
W.  Va.  685,  59  S.  E.  626,  that,  on  the  ques- 
tion of  contributory  negligence,  the  jury 
should  consider,  among  other  things,  the 
boy's  age,  his  knowledge  of  electricity, 
knowledge  of  the  particidar  wire,  and  the 
general  circumstances  at  the  time  of  the 
accident. 

*i*The  proposition  that  a  seventeen- 
year-old  boy  is  required  to  exercise  only 
such  care  as  could  reasonably  be  expected 
of  boys  of  his  age  and  capacity,  in  passing 
over  the  bumpers  between  freight  cars  in 
order  to  reach  a  passenger  train  which  he 
intended  to  take,  is  recognized  in  the  in- 
structions to  the  jury  in  an  action  for  an. 
injury  so  sustained  in  Maglinchey  v. 
Southern  P.  Co,  (1896)  6  CaL  Unrep.  363,. 
44  Pac.  1021,  although  the  question  of  the 
correctness  of  the  proposition  was  directly 
presented  on  appeal. 

In  an  action  for  injury  to  a  seventeen - 
year-old  boy  by  collision  with  a  post  near 
a  railroad  track  through  the  negligent 
starting  of  a  coal  car  which  he  was  un- 
loading, it  was  held  not  error  to  instruct 
the  jury  tha/fc  in  actions  by  infants  their 
conduct  should  not  be  judged  by  the  same 
rule  which  governs  that  of  adults,  but  that 
they  are  required  to  exercise^  only  such 
care  and  prudence  aa  otiildren  of  the  same 
a|^  are  aecustomed  to  exercise  under  simi- 
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dent  person  of  exeroittiigf  eiure  and  dis- 
cretion for  his  own  safety****  And  a 
similar  eonclnsion  has  been  reached 
where  the  action  was  for  irijury  or 
death  of  an  infant  eighteen  years  of 


age."** 

In  a  Massachnsetts  case  "^^  it  was  held, 
in  an  action  by  a  girl  nearly  nineteen 
years  old  for  injury  sustained,  while 
passing  along  a  highway  with  which  she 
was  familiar,  by  stepping  off  an  un- 
guarded embankment  in  order  to  avoid  a 
cart  which  obstructed  the  highway,  and 
which  was  backed  as  she  was  passing, 
that  an  instruction  was  not  erroneous, 
that  ordinary  care  is  such  a  degree  of  at- 
tention and  caution  as  a  person  of  or- 
dinary prudence  of  the  plain tififs  sez  and 
age  would  commonly  exercise,  and  might 
reasonably  be  expected  to  exercise,  under 


Kke  eireumstanees.  And  in  a  Missouri 
case,*^  where  a  young  man  twenty  years 
old,  employed  in  railroad  construction 
work,  was  injured  by  falling  from  a  mov- 
ing hand  car,  it  was  held,  in  an  action  for 
the  injury  so  sustained,  that  it  was  not 
erroneous  to  instruct  the  jury  that  be- 
fore they  could  find  against  the  plain- 
tiff on  the  ground  of  contributory  negli- 
gence they  must  believe  that  he  did  not 
use  such  care  and  caution  as  a  person  of 
his  age  and  experience  would  ordinarily 
have  used  under  the  circumstances,  the 
court  apparently  assuming  that  the  youth 
of  the  plaintiff  was  a  proper  element  for 
consideration,  and  discussing  only  the 
question  whether  the  elements  of  capac- 
ity and  knowledge  should  also  have  been 
included  in  the  instruction. 
Whether  or  not  an  infant  twelve  or 


lar  circumfitances.  New  York,  C.  dt  St.  h, 
R.  Co.  V.  Gulla  (1911)  34  Ohio  C.  G.  101, 
affirmed  without  opinion  in  (1912)  86  Ohio 
St.  341,  99  N.  E.  1130.  The  court  stated 
the  rale  to  be  that  an  infant  oTer  fourteen 
years  of  age  is  presumed  to  be  sui  juris 
in  the  sense  that  he  is  chargeable  with  neg- 
ligence, but  the  measure  of  his  responsibil- 
ity in  that  regard  is  a  question  for  the 
jury. 

In  Jackson  v.  Butler  (1913)  249  Mo. 
342,  165  S.  W.  1071,  an  action  for  injury 
to  a  servant  seventeen  years  old,  the  court, 
although  stating  that  it  was  reasonably 
clear  upon  the  facts  that  If  the  plaintifTs 
conduct  were  to  be  measured  by  the  same 
rule  as  that  ef  an  adult  he  was  guilty  of 
such  oontributory  negligence  as  would 
prevent  recovery,  held  that  the  question 
of  contributory  negligenoe  was  for  the 
jury,  in  view  of  hia  age,  capacity,  judgment, 
and  experience. 

So,  in  an  action  for  injury  to  a  boy 
seventeen  years  old  while  in  the  employ  of 
tlie  defendant,  the  court  in  Keller  v.  Gas- 
kill  (1894)  9  Ind.  App.  676,  86  N.  £.  303, 
approved  the  rule  that  the  degree  of  care 
required  of  the  plaintiff  was  such  care  as 
boys  of  his  age  of  ordinary  care  and  priir 
deace  woilM  use  under  like  eh^umstanees. 

In  an  action  for  injury  to  a  boy  seven- 
teen years  old  while  attempting  to  cross 
between  the  cars  of  a  train  which  was 
blocking  the  street,  the  court  in  Chicago, 
R.  L  &-G.  R.  Co.  V.  Johnson  (1908)  — 
Tex.  Civ.  App.  ~,  111  S.  W.  758,  held  that 
an  instruction  was  properly  refused  which, 
without  regard  to  his  age,  would  have  re- 
quired of  the  boy  the  exercise  of  the  same 
degree  of  care  as  of  a  person  of  ordinary 
prudence. 

And  in  Ludwig  v.  Williams  Cooperage 
Co.  (1911)  156  Mo.  App.  117,  136  S.  W. 
749,  an  action  fot  injury  to  an  employee 
seventeen  vears  old,  it  was  held  not  er- 
roneous  to  permit  the  jury  to  take  into 
consideration  his  age,  intelligence,  and  dis- 
cretion, in  determining  whether  he  wm$ 
guiltv  of  contributory  negligence. 
L.R.A.1917F.  6 


auDoggett  V.  Chicago,  B.  &  Q.  R.  Co. 
(1907)  134  Iowa,  600,  13  L.R.A.(N.S.) 
364,  112  N.  W,  171,  13  Ann.  Cas.  588. 

Sl^lt  was  held  in  Coleman  v.  Himmel- 
berger-Harrison  Land  &  Lumber  Co.  (1904) 
105  Mo.  App.  254,  70  S.  W.  081,  that  while 
there  is  no  arbitrary  rule  fixing  the  age  at 
which  a  youth  may  be  declared  wholly  cap- 
able of  understanding  and  avoiding  danger, 
yet  a  boy  eighteen  years  old  should  show 
some  incapacity,  in  addition  to  his  minor- 
ity«  to  warrant  a  court  in  instructing,  as 
a  matter  of  law,  that  he  was  not  required 
to  exercise  the  same  care  as  an  adult.  The 
action  was  for  death  of  the  plainti/Ts  son 
while  employed  as  a  brakeman  on  a 
train. 

It  was  contended  in  Shelley  v.  Austin 
(1889)  74  Tex.  608,  12  S.  W.  763,  that  the 
rule  of  law  as  to  contributory  negligence 
which  would  govern  adults  should  not  be 
applied  to  the  plaintiff,  who  was  injured 
while  riding  ever  a  defective  bridge,  because 
flhe  was  only  eighteen  years  old.  But  the 
court  dismissed  the  point  with  the  observa- 
tion that  the  charge  as  to  contributory 
negligence  was  correct  as  applicable  to  or- 
dinary persons,  and  it  saw  no  reason  why 
it  should  not  apply  to  the  plaintiff. 

It  is  intimated,  however,  in  Gray  v. 
Wabash  R.  Co.  (1913)  179  Mo.  App.  541, 
162  S.^  W.  672,  that  the  care  required  of 
an  eighteen -year-old  boy  might  perhaps 
be  that  reasonably  to  be  expected  of  an 
ordinarily  prudent  boy  of  his  age,  and  not 
that  of  an  ordinarily  prudent  man.  De- 
cision of  the  point  was,  however,  unneces- 
sary, as,  measured  by  the  former  standard, 
it  was  held  that  the  boy's  conduct  amount- 
ed to  contributory  negligence  as  matter  of 
law.  The  action  was  for  the  death  of  a  boy 
employed  as  a  messenger  at  a  railroad  sta- 
tion, caused  by  his  being  being  nm  over  by 
a  train 

snSnow  v.  Provincetown  (1876)  120 
Mass.  580. 

S18  Stanley  v.  Chicago,  M.  &  St  P.  R.  Co. 
(1905)  112  Mo.  App.  601,  87  S.  W.  112. 
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fourteen  years  of  age  or  over  should  be 
presumed  to  have  such  judgment  and 
capacity  that  his  conduct  ought  to  be 
measured  by  the  standard  applied  in  the 
case  of  an  ordinary  adult  is  a  question 
upon  which  the  authorities  are  not  al- 
together in  accord.  The  better  rule 
seems  to  be  that  no  such  presumption 
should  obtain  as  to  infants,  at  least  un- 
der seventeen  or  eighteen  years  of  age, 
at  which  ages,  as  is  seen  above,  some 
cases  have  held  that  prima  facie  the  in- 
fant must  exercise  the  same  care  as  an 
ordinarily  prudent  adult.  There  are  de- 
cisions, however,  which  apply  the  rul« 
of  presumption  of  aduU  capacity  and  dis- 


cretion at  a  younger  age ;  '^^  and  it  has 
been  held  error  to  instruct  the  jury,  in  an 
action  for  injury  to  a  fourteen-year-old 
boy,  where  no  question  is  made  either  in 
the  pleadings  or  proof  as  to  his  discre- 
tion, that  he  is  not  required  to  exercise 
the  same  care  and  prudence  as  an 
adult.««« 

But  on  the  other  hand,  the  majority  of 
the  cases  do  not  appear  to  recognize  a 
presumption  of  adult  capacity  on  the 
part  of  infants  who  have  attained  the 
age  of  fourteen  years,^^  and  the  propo- 
sition that  there  is  such  a  presumption 
'las  been  expressly  repudiated.**^ 

And  it  has  been  held  that  the  fact  that 


«i9The  case  of  Tucker  v.  New  York  C. 
&  H,  R.  R.  Co.  (1891)  124  N.  Y.  308,  21 
Am.  St.  Rep.  602.  26  N.  E.  916,  is  sufficieTit- 
ly  set  out  in  Jacobs  v.  H.  J.  Koehleb 
Spobtinq  Goods  Co.  ante,  7.  It  seems, 
however,  that  in  the  absence  of  the  ex- 
planation in  the  latter  case  the  Tucker  Case 
might  logically  be  construed  as  holding  that 
a  boy  twelve  years  old  is  presumably 
chargeable  with  the  same  degree  of  care, 
in  crossing  railroad  tracks,  as  an  adult. 
The  Tucker  Case  was  apparently  so  con- 
strued in  Koehler  v.  Syracuse  Specialty  Mfg. 
Co.  (1896)  12  App.  Div.  60,  42  N.  Y.  Supp. 
182,  1105,  an  action  for  injury  to  a  sixteen- 
year-old  boy  while  employed  in  the  defend- 
ant's factory,  where  the  court  stated  that  as 
the  boy  was  upwards  of  sixteen  years  of  age 
he  was  sui  juris,  and  in  the  absence  of  evi- 
dence tending  to  show  that  he  was  not 
qualified  to  understand  and  appreciate  the 
situation  in  which  he  was  placed,  and  the 
possible  danger  arising  therefrom,  was 
chargeable  with  the  same  care  as  an  adult. 

Also,  in  Friess  v.  New  York  C.  &  H.  R. 
R.  Co.  (1893)  67  Hun,  205,  22  W.  Y.  Supp. 
104,  affirmed  without  opinion  in  (1893)  56 
N.  Y.  8.  R.  931,  the  court  was  of  the  opin- 
ion, and  cited  Tucker  v.  New  York  C.  & 
H.  R.  R.  Co.  (N.  Y.)  supra,  to  sustain  its 
view,  that  an  infant  twelve  years  old,  who 
was  injured  by  a  train  while  his  foot  was 
caught  in  a  defective  crossing,  was  sui  juris, 
and  in  the  absence  of  evidence  tending  to 
show  that  he  was  not  qualified  to  under- 
stand the  danger  and  appreciate  the  neces- 
sity for  observing  that  degree  of  caution 
in  crossing  the  track  that  an  adult,  would 
exercise,  was  bound  to  use  the  same  care 
as  an  adult.  It  was  held,  however,  not 
erroneous  to  refuse  to  instruct  the  jury 
tliat  there  was  no  evidence  that  the  child 
was  of  less  judgment  or  discretion  than  an 
adult,  where  there  was  evidence  as  to  his 
experience  and  knowledge  of  railroads,  that 
he  bad  never  noticed  the  angle  the  tracks 
made  when  they  met  and  did  not  know  the 
nature  of  frog,  and  that  he  had  no  such 
knowledge  of  switches  and  frogs  as  would 
induce  him  to  believe  that  it  was  danger- 
ous to  walk  over  them. 

And  in  McDonald  v.  Metropolitan  Street 
R.  Od.  (1903)  80  App,  Div.  233,  80  N.  Y. 
L.R^.1917F. 


Supp.  577,  an  action  for  the  neglis:ent  kill- 
ing of  a  twelve-year-old  boy  by  a  street  car, 
an  instruction  was  held  erroneous  which 
required  a  lower  degree  of  care  of  the  de- 
ceased than  of  an  adult,  the  court  taking 
the  position  that  in  the  absence  of  evidence 
to  the  contrary  a  boy  of  this  age  will  be 
presumed  to  be  chargeable  with  tile  same 
degree  of  care  as  an  adult.  To  a  fdmilar 
effect  is  Charlton  v.  Forty- second  Street, 
M.  &  St.  N.  Ave.  R.  Co.  (1903)  79  App. 
Div.  546,  80  N.  Y.  Supp.  174. 

In  an  action  for  injury  to  a  fifteen-year- 
old  boy  by  collision  with  a  street  Par  while 
he  was  attempting  to  drive  across  the 
track,  the  court  in  San  Antonio  Traction 
Co.  V.  Kumpf  (1907)  —  Tex,  Civ.  App.  — , 
99  S.  W.  863,  in  reversing  on  other  grounds 
a  judgment  for  the  plaintiff,  stated,  with 
reference  to  an  instruction  which  directed 
the  jury,  on  the  issue  of  contributory  neg- 
ligence, to  take  into  consideration  the  boy's 
age  and  intelligence:  "There  was  no  testi- 
mony tending  io  show  that  he  did  not  have 
such  intelligence  as  is  ordinary  to  boys  of 
his  age,  who  would  ordinarily  be  capable 
of  exercising  as  much  care  in  crossing  a 
street  railway  as  an  adult;  and  we  haHly 
think  thai  the  court  should  have  called  the 
attention  of  the  jury  to  his  age  and  intel- 
ligence, in  considering  whether  he  was 
guilty  of  contributory  negligence  in  driv- 
ing upon  the  track  iu  front  of  a  moving 
oar. 

*MSan  Antonio  A  A.  P.  R.  Co.  v.  Jazo 
(1894)  —  Tex  Civ.  App.  ^,  25  8.  W.  712, 
where  boy  loading  a  car  was  injured  by 
other  cars  striking  the  one  he  was  loading. 
But  see  note  49,  supra. 

*SiSee,  for  instance,  Jacobs  v.  H.  J. 
Koehleb  Sporting  Goods  Co.  ante,  7. 

•Mlttner  Brick  Co.  v.  Killian  (1903)  67 
Heb.  589,  93  N.  W.  951,  13  Am.  Neg.  Cas. 
552.  The  action  was  for  injury  to  a  boy 
about  fourteen  years  old  who  was  injured 
while  in  the  defendant's  employ,  assisting 
in  the  operation  of  a  pressed  brick  machine; 
and  in  the  absence  of  proof  that  he  was 
possessed  of  more  or  less  prudence  and 
understanding  than  the  average  boy  of  liis 
age,  it  was  held  not  erroneous  to  instruct 
the  jury  that  the  same  degree  of  care  and 
prudenfse  in  avoiding  danger  is  not  required 
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a  boy  f  onrteen  years  old  w  aeoustomed  to 
perform  labor^  earn  wages,  and  to  go  to 
and  from  his  work  along  the  streets  of  a 
populous  city  unattended  raises  no  pre- 
sumption that  he  is  more  intelligent,  or 
has  greater  capacity  to  discern  and  avoid 
danger  not  connected  with  his  occupa- 
tion, than  is  common  to  other  boys  of  the 
same  age.^^'  But  to  treat  a  boy  fifteen 
years  old,  who  has  been  doing  the  work 
of  a  man  as  a  farm  hand,  and  who  is  not 
shown  to  have  less  than  ordinary  capac- 
ity, as  an  infant  of  ^^tender  years,'-  in  in- 
structions to  the  jury  in  respect  to  the 
care  required  of  him  for  his  own  safety, 
is  inaccurate  and  misleading.^^ 

o.  Emergencies, 

It  has  been  seen  above  that  in  some 
<;ases  the  eourt  uses  language  from  which 
it  might  be  inferred  that  it  regarded  an 
infant  over  fourteen  years  of  age,  who  is 
presumptively  capable  of  contributory 
negligence,  bound  to  exercise  the  same 
degree  of  care  as  an  ordinary  adult.*** 
Assuming,  apparently,  the  correctness  of 
this  rule  in  general,  the  court  in  a 
Georgia  case  was  of  the  opinion  that  it 
does  not  apply  in  eases  where  the  infant 
acts  under  the  pressure  of  intimidation, 
and  incurs  the  risk  in  attempting  to  es- 
cape a  threatened  and  impending  injury 
of  another  kind,  as  in  jumping  from  a 
railway  train  in  motion  because  of 
threats  of  the  conductor;  that  in  such  a 
ease  he  is  to  be  treated  neither  as  an 
adult  nor  as  a  child  of  tender  years,  but 
as  one  whose  mental  and  physical  im- 
maturity may  be  taken  into  considera- 
tion, and  who  is  chargeable  with  such 
diligence  as  under  the  circumstances 
might  fairly  be  expected  of  one  of  his 
class  and  condition.*** 


F.  The  term  "eui  juris.** 
Beeause   of   the   confusion    which   is 


f  oimd  in  mai^  of  the  cases  in  the  use  of 
the  terms  ^'sui  juris"  and  "non  sui  juris,'' 
as  applied  to  the  doctrine  of  contributory 
negligence  of  infants,  it  seems  proper  to 
Lndioate  what  appears  to  be  the  sense  in 
which  those  terms  are  generally  used. 
The  meaning  attached  to  these  terms  in 
Jacobs  v.  H.  J.  Kobhler  Sporting 
GrOOPS  C04  ante,  7,  is  in  accord  with  their 
use  in  the  majority  of  the  cases.  It  is 
there  said  that  ''an  infant  may  be  of  such 
tender  years  as  to  be  incapable  of  per- 
soinal  negligence.  At  such  age  the  infant 
is  termed  non  sui  juris.  ''And  the  court 
states  further  that,  although  not  respon- 
sible for  its  own  negligence,  the  negli- 
gence of  its  parents  or  guardians  in  suf- 
fering it  to  incur  danger  may  be  imputed 
to  it.  In  those  states  which  have  adopted 
the  doctrine  of  imputed  negligence  it 
thus  becomes  important  to  determine 
when  a  child  is  sui  juris,  in  order  to  de- 
cide not  only  the  question  whether  it  can 
be  held  responsible  for  its  own  conduct, 
but  whether  its  parents  or  guardians 
were  negligent  in  permitting  it  to  incur 
the  danger,  and  whether  their  negligence 
can  be  imputed  to  it.  For  it  seems  that 
the  doctrine  of  implied  negligence  does 
not  apply  where  the  infant  is  of  suf- 
ficient age  and  capacity  to  exercise  dis- 
cretion in  its  own  behalf.*" 

The  proper  rule  appears  to  be  that, 
apart  from  negligence  of  parent  or  others 
which  may  be  imputed  to  the  child,  the 
doctrine  of  contributory  negligence  has 
no  application  to  infants  who  are  non 
sui  juris.***  As  was  said  in  a  New  York 
case :  **•  "The  question,  when  it  arises 
in  a  negligence  case,  of  whether  an  in- 
fant was  sui  juris  or  non  sui  juris,  is  only 
important  in  determining  whether  the  in- 
fant is  to  be  held  responsible  for  his  own 
contributory  negligence,  in  which  case 
freedom  from  personal  negligence  on  his 
part  only  must  be  shown,  or  only  for  the 


from  a  child,  with  less  prudence,  discretion, 
and  understanding,  as  from  an  adult,  and 
that  this  principle  would  apply  to  the 
plaintiff  if  they  found  that  he  possessed 
less  prudence,  discretion,  and  understanding 
than  an  adult. 

288  Cincinnati  Street  R.  Co.  v.  Wright 
(1896)  54  Ohio  St.  181,  32  tr.RA.  340.  43 
N.  E.  688,  where  a  fourteea-year-old  boy 
was  injured  by  a  street  car  colliding  with 
a  wagon  in  which  he  was  riding  without 
the  driver's  knowledge. 

«4  Central  R.  Co.  v.  Phillips  (1893)  91 
Ga.  626,  17  S.  E.  912,  2  Am.  Near.  Cas..  463, 
reversing,  for  this  reason,  a  juil^rnent  for 
the  plaintiff  in  an  action  for  injury  to  a 
fifteen-year-old  boy  due  to  jumping  from 
a  rapicUy  moving  train  on  threats  of  the 
conductor. 
I4.R.A.1917F. 


*«8  See  note  117,  supra. 
«a6  Central  R.  Co.  v.  Phillips    (1893)    91 
6a.  526,  17  S.  £.  952,  2  Am.  Neg.  Cas.  463. 

227  29  Cyc.  553. 

228  Jacobs  v.  H.  J.  Koehleb  Spobtino 
CooDS  Co.  7;  Kunz  v.  Troy  (1887)  104 
N.  Y.  344,  58  Am.  Rep.  608,  10  N.  E.  442; 
Elze  V.  Baumann  (1893)  2  Mwc.  72,  21  If. 
y.  Supp.  782;  Adams  v.  Nassau  Electric  R. 
Co,  (1899)  41  App,  Div.  334,  58  N.  Y.  Supp. 
543;  Pastore  ▼.  Livingston  (1911)  72  Misc. 
555,  131  N.  Y.  Supp.  971;  IndianapoliB 
Street  R.  Co.  v.  Antrobus  (1904)  33  Ind. 
App.  663.  71  N.  E.  071. 

229Laiferty  v.  Third  Ave.  R.  Co.  (190a*i 
85  App.  Div<  592,  83  N.  Y.  Supp.  405,  af- 
firmed without  opinion  in  (1903)  176  N.  Y. 
594,  68  N.  E.  111&,  wheie  six-year-old  child 
was  stnick  by  .street  ear  .in  crossing  track. 
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negligence  of  his  parent  or  guardian,  in 
which  case  freedom  from  negligence  on 
their  part  only  must  be  shown;  and  it 
depends  upon  whether  he  is  of  such  age 
and  intelligence  that  an  ordinarily  pru- 
dent parent  or  guardian  would  permit 
him  to  go  about  upon  the  public  streets 
alone."  The  meaning  of  the  term  '^sui 
juris"  as  used  by  the  court  is  not  always 
clear ;  ^^  and  there  are  decisions  in 
which  it  appears  that  the  court  errone- 
ously regarded  the  term  "sui  juris"  as 
applicable  only  to  an  infant  who  has 
arrived  at  years  bf  adult  discretion,**^ 
and  mistook  the  meaning  of  the  terms,  in 
considering  that,  whether  an  infant  is 
sui  juris  or  non  sui  juris,  it  is  not  ex- 
cused from  exercising  care  commensurate 
with  its  age  and  intelligence.*** 

VM,  la  oantrilnUory  negligence  of  infant 
neoesaarily  for  jury. 

It  should  be  borne  in  mind,  on  the 
point  here  considered,  that  the  question 


I  of  contributory  negligence,  whether  of 
adults  or  infants,  is  generally  for  the 
jury,  though  in  ease  of  adults,  at  least,  it 
very  frequently  becomes  a  question  for 
the  court.  The  point  now  under  consid- 
eration is  whether  under  any  circum- 
stances the  question  as  regards  an  infant 
may  be  taken  away  from  the  jury.*** 
It  was  said  generally,  in  a  New  York 
case,  in  an  action  for  injury  to  a  twelve- 
year-old  boy  by  a  train  while  his  foot 
was  caught  in  an  unblocked  frog :  "Con- 
tributory negligence  is  a  question  of  fact 
and  should  be  left  to  the  jury,  unless  it 
so  clearly  appears  from  the  circum- 
stances or  uncontradicted  evidence  as  to 
leave  no  inference  of  fact  in  doubt.  It 
is  only  in  very  exceptional'  cases  that  it 
can  be  adjuc^ed  as  a  necessary  legal 
conclusion  from  the  £a«t8  found."**** 

The  reason  for  the  question  being  for 
the  jury  apply  particularly  in  actions  for 
personal  injuries  to  infants;  ***  but  even 
in  this  case  the  question  is  sometimes  one 


880  In  Denver  City  Tramway  Co.  v. 
Nicholas  (1906)  35  Colo.  462,  84  Pac.  813, 
20  Am.  Neg.  Rep.  16,  the  court  held  that 
the  question  whether  a  thirteeif-year-old 
boy,  who  was  injured  while  playing  in 
street  cars  standing  in  a  street,  was  sui 
juris  was  for  the  jury,  but  does  not  make 
clear  the  sense  in  which  the  term  is  used. 
The  trial  court  had  directed  the  jury  to  find 
for  the  plaintiff  if  he  was  so  inexperienced 
that  he  was  unconscious  of  the  danger,  and 
instructed  them  that  no  greater  measure  of 
prudence  and  discretion  could  be  required 
of  the  plaintiff  than  that  reasonably  to  be 
expected  of  a  diild  of  the  same  age,  ca- 
pacity, and  experience.  On  appeal,  in 
affirming  a  judgment  for  the  plaintiff,  the 
court  said:  'It  is  asserted  by  defendant 
that  this  boy,  being  thirteen  years  of  age, 
was  sui  juris.  This  is  a  question  which  was 
properly  left  to  the  jury,  to  say  by  their 
verdict  whether  he  was  or  was  not  .  .  .  , 
and  was  sufficiently  presented  to  the  jury 
by  the  instructions." 

«8l  Grealish  v.  Brooklyn,  Q.  C.  &  S.  R.  Co. 
(1909)  130  App.  Div.  238,  114  N.  Y.  Supp. 
682,  affirmed  without  opinion  in  (1910)  197 
N.  Y.  540,  91  N.  E.  1114  (eij[Tht-year-old 
girl  injui-ed  by  street  car) ;  the  court  said 
that  children  under  twelve  years  of  age 
are  presumptively  non  sui  juris,  i.  e.,  not 
yet  arrived  at  what  is  called  the  age  of 
adult  discretion.    See  also  note  232. 

WSAtchason     v.     United     Traction     Co. 

(1904)  90  App.  Div.  671,  86  N.  Y.  Supp. 
176  (action  for  death  of  child  five  and  a 
half  years  old  by  a  street  car) ;  Buscher  v. 
New  York  Transp.  Co.  (1906)  114  App.  Div. 
85,  99  N.  Y.  Supp.  673  (eight-year-old  boy 
run  over  by  automobile). 

In  West  V.  Metropolitan   Street  R.   Co. 

(1905)  105  App.  Div.  373,  94  N.  Y.  Supp. 
260,  an  action  for  the  death  of  a  ten-year- 
old  boy  by  being  struck  by  a  street  car 
L.R.A.1917F. 


while  attempting  to  cross  the  track,  it  waa 
said:  "The  only  evidence  as  to  the  deceased 
was  that  he  was  a  bright  and  intelligent 
boy.  .  .  .  While  it  may  be  that  in  the 
case  of  a  child  ten  years  of  age  the  question 
as  to  whether  or  not  he  is  sui  Juris,  and  thus 
required  to  exercise  the  care  of  an  advlt,. 
is  a  question  of  fact  for  the  jury,  .  .  . 
still  the  mere  fact  that  a  bright,  iatelligent 
boy,  ten  years  of  age,  is  non  sui  juris  does 
not  absolve  him  from  all  care  in  crossing 
railway  tracks.  He  is  still  bound  to  exer- 
cise the  care  that  ca;n  be  reasonably  ex- 
pected of  a  child  of  his  age  and  intelligenoa.'^ 

And  in  Ardolino  v.  Reinhardt  (1909)  180 
App.  Div.  110,  114  N.  Y.  Supp.  508,  it  waa 
said:  "Tlie  true  rule  in  all  actions  for  per- 
sonal injuries  based  on  negligence,  therefore, 
is  that  an  infant,  whether  sui  juris  or  non 
sui  juris,  must  exercise  such  reasonable 
care  in  avoiding  the  injury  of  which  he 
complains  as  can  fairly  be  expected  of  a 
child  of  his  age,  natural  capacity,  intelli- 
gence, physical  condition,  training,  ex^ 
perience,  habits  of  life,  and  surroiindings. 
All  the  later  and  better  considered  dteei^sioiiR 
so  hold."  However,  in  a  concurring  opinion 
one  of  the  judges  correctly  pointed  out  that 
the  term  "non  sui  juris"  means  that  the 
infant  is  not  of  sufficient  age,  intelligence, 
and  discretion  to  know  and  appreciate  the 
danger,  and  to  exercise  care  in  avoiding  it. 

«M  See  29  Cyc.  640. 

JWSJ  Priese  ▼.  New  York  C.  &  H.  R.  R.  Co. 
(1893)  67  Hun,  206,  22  N.  Y.  Supp.  104, 
affirmed  without  opinion  in  (1893)  55  N.  Y. 
S.  R.  931. 

234  The  rule  that  where  there  is  uncer- 
tainty as  to  contributory  negligence  tlie 
question  is  one  of  law,  whether  the  uncer- 
tainty arises  from  the  conflict  in  the  testi- 
mony, or  because  of  different  eonclusiona 
which  might  be  drawn  therefrom,  appliea 
with    greater    force    to    children    than    to 
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for  the  court  rather  tiian  for  the  jury. 
The  special  reasons  which  usually  require 
submission  of  the  question  to  the  jury 
in  the  case  of  infants  are  that  there  is 
frequently  presented  the  additional  is- 
sue, not  present  in  the  ease  of  injury  of 
adults,  as  to  whether  the  infant  has  such 
capacity  as  to  be  capable  of  negligence; 
and  that,  even  if  this  issue  can  be  affirm- 
atively determined  by  the  courts  the  ques- 
tion of  capacity,  knowledge,  discretion, 
and  experience  of  the  individual  child  is 
usually  a  question  of  fact.  As  was  said 
in  a  Federal  case,^*  in  holding,  in  an 
action  for  injury  to  a  ten-year  old  boy 
by  a  train  at  a  crossing,  that  the  question 
of  contributory  negligence  was,  under  the 
circumstances,  for  the  jury :  «It  will  be 
recognized  at  once  that  the  rule  [that 
where  there  is  uncertainty  as  to  the  ex- 
istence of  contributory  negligence  the 
question  is  one  of  fact,  for  the  jury]  ap- 
plies with  special  force  to  the  issue  of 


contributory  negligence  in  a  case  like 
the  one  at  bar,  where,  in  addition  to 
other  elements,  there  is  involved  the 
question  of  sufficient  mental  capacity 
and  judgment  on  the  part  of  the  child  to 
properly  understand  and  appreciate  the 
character  and  extent  of  the  danger,  and 
to  exercise  for  his  own  protection  such 
care  and  watchfulness  as  may  be  com- 
mensurate with  such  a  danger." 

Cases  treating  the  question  as  to  the 
age  at  which  a  child  has  such  capacity  as 
to  be  within  the  rule  of  contributory  neg- 
ligence have  been  previously  considered, 
and  in  many  of  them  it  will  be  observed 
the  question  of  capacity  was  held  to  be 
for  the  jury.^^^i  Where  there  is  a  ques- 
tion whether  the  child  is  of  sufficient  age 
and  discretion  to  be  capable  under  the 
particular  circumstances  of  some  care  for 
his  own  safety,  the  question  of  his  capac- 
ity, and  its  degree,  is  for  the  jury***^ 
And  so,  in  the  case  of  injury  to  very 


adults.     Barstow   v.   Capital   Traction   Co. 
(1907)  29  App.  D.  C.  362. 

In  holding  that  a  girl  twelve  years  old 
was  not,  under  the  curcumstancee,- guilty  of 
contributory  negligence  as  matter  of  law,  so 
as  to  prevent  recovery  for  injuries  sustained 
by  her  while  employed  in  the  defendant's 
mill,  the  court  in  LeFebore  I-awton  Spin- 
ning Co.  (1902)  24  R.  I.  215,  62  Atl.  1025, 
said:  "Moreover,  the  plaintiff  in  this  case, 
owing  to  her  tender  years,  could  not  be  re- 
quired to  exercise  that  degree  of  care  which 
a  person  of  mature  years  and  long  ex- 
perience could  properly  be  called  upon  to 
exercise ;  and  hence  the  degree  of  care  which 
she  was  called  upon  to  exercise  under  the 
circumstances  was  peculiarly  a  question  for 
the  jury." 

In  Long  V.  Ottumwa  H.  &  Light  Co. 
(1013)  102  Iowa,  11,  142  K.  W.  1008,  an 
action  for  injury  to  a  nine-year-old  boy  by 
a  street  car,  the  court  stated  that  whether 
in  any  instance  a  child  has  exercised  due 
care  depends  on  so  many  circumstances  that 
it  is  dlfTicult  to  imagine  a  case  involving 
the  conduct  of  a  child  nine  years  old  where 
a  court  may  properly  withdraw  the  question 
from  the  jury  and  hold  him  chargeable  with 
contributory  negligence  as  a  matter  of  law. 

In  holding  that  the  question  of  contribu- 
tory negligence  of  an  eight -year-old  child 
injured  by  cars  while  she  was  attempting 
to  cross  the  track  was  for  the  jury,  the 
court  in  Wells  v.  New  York,  C.  &  H.  R.  R. 
Co,  (1902)  78  App.  Div.  1,  78  N.  Y.  Supp. 
991,  13  Am.  Neg.  Rep.  189,  said  that  the 
rule  which  is  generally  applied  to  this  class 
of  cases  is  that  the  degree  of  care  required 
of  an  infant  is  such  as  might  reasonably  be 
expected  of  a  person  of  his  age  under  the 
circumstances  of  the  case,  which  almost  of 
necessity  makes  the  question  one  of  fact. 

»» Illinois  C.  R.  Co.  v.  Jones  (1899)  37 
C.  C.  A.  106,  95  Fed.  370. 

<85&  See  III.  c,  supra. 
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Consolidated  Traction  C3o.  v.  Scott 
(1896)  58  N.  J.  L.  082,  33  L.R.A.  122,  55 
Am.  St.  Rep.  820,  34  Atl.  1094  (seven  years 
and  eight  months  old,  killed  in  crossing 
street  car  tracks);  El  wood  v.  Addison 
(1900)  26  Ind.  App.  28,  59  N.  E.  47  (where 
seven-year-old  boy  was  drowned  by  falling 
into  a  pool  of  water  beside  a  street) . 

In  an  action  for  the  death  of  a  five-year- 
old  child  by  the  fall  upon  him  of  a  counter 
which  was  standing  on  a  sidewalk,  it  was 
said  in  Kunz  v.  Troy  (1^87)  104  N.  Y.  344, 
58  Am.  Rep.  508,  10  K  E.  442,  in  reversing 
a  judgment  of  nonsuit,  that  if  there  was 
any  question  whether  the  child  had  suffi- 
cient discretion  to  understand  the  danger 
of  the  situation  it  should  have  been  left  to 
the  jury,  with  proper  instructions  as  to  the 
degree  of  care  exacted  of  a  child  of  tender 
years,  under  the  circumstances;  and  that 
the  law  does  not  define  when  a  child  becomes 
sui  juris. 

In  Citizens'  Street  R.  (Uo.  v.  Stoddard 
(1894)  10  Ind.  App.  278,  27  N.  E.  723,  the 
court  said  in  effect  that  it  had  been  held 
in  several  cases  in  that  state,  as  a  nmtter 
of  law,  that  children  ranging  from  two 
years  to  seven  years  and  two  months  are 
non  sui  juris;  but  that  it  mi^t  well  be 
doubted  whether  the  decisions  referred  to 
should  be  construed  as  holding  that  all 
children  seven  years  of  age  are,  under  all 
circumstances,  non  sui  juris;  that  ordi- 
narily the  question  is  one  of  capacity,  and 
usually  it  should  be  left  to  the  jury  to 
determine  the  measure  of  care  required  of 
the  particular  child  under  the  circumstan- 
ces of  the  case. 

It  was  said  in  Birmingham  &  A.  R.  Co.  v. 
Mattison  (1909)  166  Ala.  602,  52  So.  49, 
that  the  question  as  to  whether  a  child's 
capacity  is  such  that  it  may  be  chargeable 
with  contributory  negligence  is  one  of  fact 
for  the  jury,  unless  the  child  is  so  young 
and  immature  as  to  require  the  court  to 
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young  children,  for  ingtance,  those  of 
five,  six,  or  seven  years  of  age,  it  wonld 
seem  that  only  in  very  exceptional  cases, 
if  at  all,  should  the  child  be  held  charge- 


able with  contributory  negligence  as  mat* 
ter  of  law,  the  question  of  capacity  to 
know  and  appreciate  the  particular  dan- 
ger being  at  least  for  the  jury.**'    And 


know  judicially  that  it  could  not  contribute 
to  its  own  injury  or  be  responsible  for  its 
acts,  or  so  old  and  mature  that  the  court 
must  know  that,  although  an  infant,  yet  it 
is  responsible. 

"From  the  nature  of  the  case  it  is  im- 
possible to  prescribe  a  fixed  period  when  a 
child  becomes  sui  juris.  Some  children  reach 
the  point  earlier  than  others.  It  depends 
upon  many  things,  such  as  natural  capacity, 
training,  habits  of  life,  and  surroundings. 
These  and  other  circumstances  may  enter 
into  the  question.  It  becomes,  therefore, 
a  question  of  fact  for  the  jury  where  the 
inquiry  is  material,  unless  the  child  is  of 
so  very  tender  years  that  the  court  can 
safely  decide  the  fact.'*  Elze  v.  Baumann 
(1803)  2  Misc,  72,  21  N.  Y.  Supp.  782, 
where  a  six-year-old  boy  was  run  over  by  a 
team,  while  attempting  to  cross  the  street. 

In  considering  the  question  of  contribu- 
tory negligence  of  a  twelve-y^r-old  boy, 
who  was  killed  by  a  train  at  a  crossing 
while  riding  on  a  wagon  driven  by  an  adult, 
the  court  in  Bracken  v.  Pennsylvania  R.  Co. 
(1906)  32  Pa.  Super.  Ct.  22,  said  that,  as 
the  boy  was  only  twelve  years  old,  it  could 
not  say  as  a  matter  of  law  that  he  had 
sufScient  mental  development  and  capacity 
to  comprehend  the  danger  so  that  he  would 
be  guilty  of  contributory  negligence,  but 
that  the  question  of  his  capacity  and  under- 
standing 3o  as  to  be  sensible  of  danger  and 
to  have  the  power  to  avoid  it  was  one  of 
fact,  to  be  disposed  of  by  the  jury  under 
proper  instructions. 

In  Gerber  v.  Boorstein  (1906)  113  App. 
Diy.  808,  99  N.  Y.  Supp.  1091,  an  action  for 
injury  to  a  nine-year-old  boy  who  was  run 
over  by  a  team  while  he  was  crossing  the 
street,  the  court  laid  down  the  rule  that 
the  law  does  not  presume  that  a  child  under 
twelve  years  of  age  is  sui  juris,  that  the 
question  whether  he  is  sui  juris  is  one  of 
fact,  the  burden  of  proof  being  on  the  one 
asserting  it. 

^f  See  III.  c,  supra. 

It  was  said  In  McVoy  v.  Oakes  (1895) 
91  Wis.  214,  84  N.  W.  748,  that  a  seven- 
year-old  boy,  who  was  injured  by  the  sud- 
den increase  in  the  speed  of  the  train  along 
which  he  was  walking  holding  to  a  brake 
rod,  was  certainly  too  young  to  be  held 
guilty  of  contributory  negligence  as  matter 
of  law. 

And  in  Holdridge  v.  Mendenhall  (1900) 
108  Wis.  1,  81  Am.  St.  Rep.  871,  83  N.  W. 
1109,  where  a  boy  six  years  and  nine 
^months  old  was  run  over  by  a  street  car, 
and  it  appeared  that  he  was  playing  in  the 
street  and  had  not  noticed  the  car,  the  court 
stated  that  the  contention  that  a  nonsuit 
should  have  been  granted  on  the  ground  of 
contributory  negligence  on  the  part  of  the 
boy  or  his  parents  could  not  be  sustained; 
that,  in  case  of  an  accident  to  a  child  of 
such  tender  years,  it  must  be  an  extreme 
L.R.A.1917F. 


case  which  would  warrant  a  court  in  grant- 
ing a  nonsuit  on  the  ground  of  the  child'a 
negligence,  and  that  it  is  frequently  said 
that  such  a  child  cannot  be  held  guilty  of 
contributory  negligence  as  a  matter  of  law^ 
—citing  Johnson  v.  Chicago  &  N.  W.  R.  Co. 
(1880)  49  Wia  529,  6  N.  W.  886,  and 
McVoy  V.  Oakes  (Wis.)  supra. 

In  an  action  for  injury  to  a  seven-year- 
old  child  by  falling  down  an  unguarded 
shaft,  it  was  said  in  Conway  v.  Monidah 
Trust  (1913)  47  Mont.  269,  L.R.A.1916E, 
500,  132  Pac.  26:  '*At  what  age  a  child 
becomes  sui  juris,  so  that  negligence  may 
be  predicated  of  his  acts,  is  a  matter  upon 
which  authorities  diifer.  By  some  it  is  held 
that  a  child  of  seven  years  of  age  is  con- 
clusively presumed  incapable  of  contrihu- 
tory    negligence.      .  .     However    that 

may  be,  the  rule  in  this  ritate  is  that  con- 
tributory negligence  is  not  to  be  inferred  aa 
a  matter  of  Taw,  even  in  the  case  of  a  much 
older  child." 

In  Voegeli  v.  Pickel  Marble  &  Granite  Co. 
(1892)  49  Mo.  App.  643,  an  action  for  in- 
jury to  a  five-year-old  child  while  playing 
with  a  fire  in  the  street,  the  court  observed 
that  under  any  circumstances  it  would  be 
error  for  a  court  to  decide,  as  a  matter  of 
law,  that  a  child  of  five  year§  was  guilty 
of  contributory  negligence. 

AVliether  a  six-year-old  boy  was  negligent 
in  going  in  front  of  a  moving  train  at  a 
street  crossing  was  held  a  question  for  the 
jury,  and  a  judgment  for  the  plaintiff 
affirmed,  in  Allen  v.  Ames  College  R.  Co. 
(1808)  106  Iowa,  602,  76  N.  W.  848,  the 
court  stating  that  as  the  boy  was  a  mere 
child  it  was  a  question  for  the  jury  to  deter- 
mine whether  he  exercised  such  care  as 
might  reasonably  be  expected  from  a  child 
of  his  age  under  the  circum.stances. 

In  Henderson  v.  Continental  Ref.  Co. 
(1908)  210  Pa.  384,  123  Am.  St.  Rep.  668, 
88  Atl.  968,  an  action  for  injury  to  a  seven- 
year-old  boy  by  coming  in  contact  with 
pumping  machinery  left  unguarded  near  a 
highway,  the  court  said  that  the  age  of 
the  boy  precluded  his  being  held  guilty  of 
contributorv  negligence  as  matter  of  law, 
and  that  whether  of  not  he  exercised  under 
the  circumstances  a  degree  of  care  commen- 
surate with  his  age  was  for  the  jury. 

In  an  action  for  injury  to  a  boy  seven 
years  old  by  a  street  car  while  he  was  at- 
tempting to  cross  the  track,  the  court  in 
Names  v.  Chicago  City  K.  Co.  (1913)  180 
III.  App.  483,  in  upholding  a  verdict  for  the 
plaintiff,  stated  that  in  view  of  the  plain- 
tiff's age  the  question  whether  he  was 
guilty  of  contributory  negligence  was  a 
question  for  the  jury,  oh  which  their  ver- 
dict must  be  conclusive. 

And  in  El  Paso  Electric  R.  Co.  v.  Ken- 
dall (1904)  —  Tex.  Civ.  App.  — ,  78  S.  W. 
1081,  an  action  for  injury  to  a  twelve-year- 
old  boy  by  a  car  while  crossing  a  street  car 
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there  are  many  cases  to  the  effect  that 
the  question  of  contribntory  negligenee 
of  children  is  usually  for  the  jury.*^ 
In  a  number  of  cases  the  language  used 


i?  such  that  it  might  be  inferred  that 
the  court  considered  the  question  of  con- 
tributory negligence  of  children  as  al- 
ways for  the  jury.***    But  the  decision 


track,  the  court  stated  that  it  did  not  be* 
lleve  a  twelve-year-old  child,  in  any  ordi- 
nary case,  can  be  held  guilty  of  contributory 
negligence  as  a  matter  of  law. 

In  Fishburn  v.  Burlington  &  N.  W.  R. 
Co.  (1905)  127  Iowa,  483,  103  N.  W.  481, 
the  court  was  of  the  opinion,  apparently, 
that  under  no  circumstances  can  a  six -year- 
old  child  be  held  guilty  of  contributory  neg- 
ligence as  matter  of  law. 

And,  in  an  action  for  injury  to  a  child 
six  years  and  seven  months  old,  who  while 
crossing  the  street  was  run  over  by  an 
automobile,  the  court  in  Barger  v.  Bissell 
(1916>  188  Mick  366,  164  N.  W.  107,  in 
reversing  a  judgment  for  the  plaintiff  on 
the  ground  that  negligence  was  not  proved 
on  the  part  of  the  defendant,  stated  that  it 
was  manifest  the  child  exercised  no  care 
at  all,  but  that  with  a  child  of  her  age  the 
question  of  contributory  negligence  pre- 
cluding recovery,  in  case  the  defendant  is 
shown  guilty  of  negligence,  is  usually  an 
issne  of  fact  for  the  jury. 

Attention  is  called,  however,  in  this  con- 
nection to  the  case  of  Adams  v.  Boston 
Elev.  R.  Co.  (Mass.)  post,  166,  in  whicli  it 
18  held  that  it  is  negligence  as  matter  of 
law  for  a  child  six  and  a  half  years  old  to 
cross  street  car  tracks  behind  a  passing  car 
in  such  a  manner  as  to  come  into  contact 
with  the  side  of  a  car  moving  on  the  other 
track;  also  to  the  case  of  Kyle  v.  Boston 
Elev.  R.  Co.  (Mass.)  post,  164,  holding  that 
it  is  negligence  for  a  boy  five  years  and 
eleven  months  old  to  follow  other  children 
across  street  car  tracks  at  a  place  other 
than  a  street  crossing  without  exercising 
any  care  to  ascertain  whether  or  not  a  car 
is  approaching. 

MS  The  question  whether  a  child  exercised 
such  judgment  as  he  possessed  must  as  a 
rule  be  left  for  the  jury's  determination; 
and  it  is  an  exceptional  case  in  which  the 
question  is  one  of  law  for  the  determination 
of  the  court.  Foley  v.  California  IIorseHhoe 
Co.  (1896)  115  Cal.  184,  66  Am.  St.  Rep. 
87,  47  Pac.  42;  Oahill  v.  E.  B.  &  A.  L.  Stone 
Co.  (1914)  167  Cal.  126,  138  Pac.  712. 

''There  has  been  a  time  in  the  Life  of 
every  person  of  mature  judgment,  as  all 
agree,  when  he  was  incapable  of  exercising 
the  care  and  judgment  necessary  to  avoid 
and  avert  danger,  and  was  non  sui  juris. 
There  is  a  time,  also,  when  he  is  in  law  an 
adult,  and  responsible  as  such.  Between 
these  two  periods  is  a  transition  stage,  dur- 
ing which  his  responsibility  depends  upon 
matters  of  fact.  .  .  .  In  this  transition 
period  he  may  or  may  not  be  guilty  of  con- 
tributory negligence.  .  .  .  And  so,  in 
order  to  determine  whether  a  child  in  such 
transition  period  has  been  guilty  of  con- 
tributory negligence,  it  is  necessary  to  take 
into  consideration  the  age  of  the  child,  and 
its  experience,  and  capacity  to  understand 
And  avoid  the  danger  to  which  it  is  exposed 
L.R.A.1917F. 


in  the  actual  circumstances  and  situation 
under  investigation;  and  it  is  usually  a 
question  for  the  jury  to  determine  whether 
the  child  has  been  guilty  of  contributory 
negligence.  ...  No  doubt,  where  it 
appears  beyond  dispute  that  the  child  acted 
in  entire  disregard  of  the  degree  of  prudence 
which  may  reasonably  be  expected  of  one 
of  his  years,  and  thereby  contributed  to  his 
injury,  then  the  question,  contrary  to  the 
usual  rule,  becomes  one  for  the  court  to 
determine."  David  v.  West  Jersey  &  S.  R. 
Co,  (1913)  84  N.  J.  L.  685,  87  Atl.  440. 

The  question  whether  a  child  who  has 
reached  the  age  of  discretion  and  is  con- 
sidered sui  juris  as  a  matter  of  law  has 
exercised  that  degree  of  care  usually  exer- 
cised by  persons  of  similar  age,  judgment, 
and  experience  is  usually,  if  not  always,  a 
question  of  fact  for  the  jury.  Solomon  v. 
Public  Service  R.  Co.  (1915)  87  N.  J.  L. 
284,  02  Atl.  942.  To  the  same  effect  are 
Consolidated  Traction  Co.  v.  Scott  (1806) 
58  N.  J.  L.  683,  33  L.R.A.  122.  55  Am.  St. 
Rep.  620,  34  Atl.  1094,  and  Smith  v.  North 
Jersey  Street  R.  Co.  (1906)  73  N.  J.  L.  295, 
67  Atl.  753. 

"Exceptional  cases,^  in  which  the  inquiry 
of  whether  or  not  injured  minors  were 
culpably  negligent  was  held  to  be  for  the 
court's,  instead  of  the  jury's,  decision,  do 
not  impugn  the  ceneral  rule  that  the  ques- 
tion is  for  the  jury  when  different  infer- 
ences are  fairly  deducible  from  the  evi- 
ence."  Fry  v.  St.  Louis  Transit  Co.  (1905) 
111  Mo.  App.  324,  85  S.  W.  980. 

Tlie  doctrine  that  ordinarily  the  question 
of  contributory  negligence  of  diildren  is  for 
the  jury  is  approved  also  in  the  following, 
among  other,  cases:  Pueblo  Electric  Street 
R.  Co.  V.  Sherman  (1898)  25  Colo.  114,  71 
Am.  St.  Rep.  116,  53  Pac.  322;  Kansas  C. 
R.  Co.  V.  Fitzsimmons  (1879)  22  Kan.  686, 
31  Am  Rep.  203;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Todd  (1895)  54  Kan.  551,  SS  Pac. 
804 :  Chicago.  R.  T.  &  P.  R.  Co.  v.  Kennedy 
(1896)  2  Kan.  App.  693,  43  Pac.  802;  Ber- 
dos  v.  Tremont  &  S.  Mills  (1911)  200  Mass. 
489,  95  N.  E.  876,  Ann.  Cas.  1912B.  797; 
Hepfcl  V.  St.  Paul,  M.  &  M.  R.  Co.  (1892) 
49  Minn.  263,  51  X.  W.  1049:  MuUin  v.  St. 
Louis  Transit  Co.  (1906)  196  Mo.  572,  94 
S.  W.  288;  Brady  v.  Consolidated  Traction 
Ca  (1899)  63  N.  J.  L.  25,  42  Atl.  1054,  later 
appeal  (1900)  64  Wf.  J.  L.  373,  45  Atl.  805, 
7  Am.  Kesr.  Rpp.  474;  Strawbridge  v.  Brad- 
ford (1889)  12f*  Pa.  200,  15  Am.  St.  Rep. 
670,  18  Atl.  3i0:  Kelly  v.  Pittsburg  &  B. 
Traction  Co.  (1903)  204  Pa.  623,  54  Atl. 
482;  Gesas  ▼.  Oregon  Short  Line  R.  Co. 
(1907)  33  trtah,  156,  13  L.R.A. (N.S.)  1074. 
93  Pac.  274;  Carmcr  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  (1897)  95  Wis.  513,  70  N.  W. 
560,  2  Am.  Neg.  Rep.  94.  i 

.  239  It  is  said  in  Baltimore  &  0.  S.  W.  RJ 
Co.  y.  Hickman  (1907)  40  Ind.  App.  315,  81 
N.  E.  1086,  that  the  question  whether  in  a' 
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in  these  cases  is  not  so  broad,  it  being 
only  necessary  to  the  decision  to  hold 
that  under  the  particular  circumstances 
the  question  was  for  the  jury. 

On  the  other  hand,  many  cases  cited 
in  the  present  annotation,  and  other  an- 
notation herein  referred  to,  without 
special  discussion  of  the  question  here 
considered,  have  held  infants  six  years 
of  age  and  over,  under  the  particular  cir- ' 


cumatazices,  guilty  of  contributory  negli- 
gence as  matter  of  law ;  and  there  can  be 
no  doubt  that  the  mere  fact  of  infancy 
does  not  necessarily  make  the  question 
of  due  care  one  for  the  jury.  This  is 
clearly    pointed    out    in    the    cades    of 

SCHOONOVER  V.  BALTIMORE   &   O.   R.   CO., 

ante,  1,  and  Derristgbr  v.  Tatley, 
post,  187.  And  other  cases  are  to  the 
same    effect.      Thus,    in    a    California 


particular  case  the  measure  of  care  re- 
quired from  a  child  has  been  exercised  is 
universally  held  to  be  a  question  for  the 
jury. 

In  affirming  a  judgment  for  the  plaintiflt, 
in  an  action  for  injury  to  a  ten-year-old 
boy  while  playing  on  a  turntable,  the  court 
in  Houston  &  T.  C.  R.  Co.  v.  Simpson  (1883) 
60  Tex,  103,  said:  "The  law  fixes  no  cer- 
tain age  at  which  children  are  of  sufficient 
intelligence  to  have  imposed  upon  them  the 
full  degree  of  care  incumbent  upon  one  of 
mature  age,  and  in  every  case  the  question 
of  intelligence  of  a  child  is  one  for  the  jury." 

In  Dempsey  v.  Brooklyn  Heights  R.  Co. 
(1904)  98  App.  Div.  182,  90  N.  Y.  Supp. 
639,  an  action  for  the  death  of  a  nine-year- 
old  boy  by  a  street  car  while  playing  on  the 
track,  it  was  said:  "There  are  many  au- 
thorities which  support  the  theory  that  the 
question  of  contributory  negligence  under 
the  circumstances  of  this  case  would  be  for 
the  jury  to  determine  as  a  fact.  But  it  is 
well  settled  that  the  question  whether  neg- 
ligence may  be  imputed  at  all  to  a  child  as 
young  as  the  deceased  is  one  of  fact  and 
not  of  law,  and  it  was,  therefore,  error  in 
the  learned  trial  eomrt  to  solve  it.  .  .  . 
The  plaintiff  herein  was  therefore  entitled 
to  the  benefit  of  the  presumption  that  the 
deceased  was  non  sui  juris,  and  while  it 
may  be  said  that  there  was  evidence  suffi- 
cient to  overcome  that  presumption  it  was 
clearly  not  within  the  province  of  the 
.court  to  determine  whether  or  not  it  was 
overcome,  but  the  question  should  have  been 
submitted  to  the  jury." 

And  in  Riley  v.  Missouri  P.  R.  Co.  (1896) 
68  Mo.  App.  652,  an  action  for  injury  to  a 
^  ten-year-old  boy  by  an  engine  while  walk- 
ing on  the  track,  it  was  said  that  the  recoff- 
nized  rule  is  that  a  child  is  not  negligent  if 
he  exercises  the  degree  of  care  which  under 
like  circumstances  would  reasonably  be  ex- 
pected of  one  of  his  years  and  capacity,  and 
that  whether  he  used  such  care  in  a  particu- 
lar case  is  a  question  for  the  jury. 

In  upholding  a  jud^ent  for  the  plaintiff 
In  an  action  for  the  killing  of  a  ten-year-old 
boy  by  a  street  car  while  he  was  crossing 
the  track,  the  court  in  Consolidated  City  &, 
C.  P.  R.  Co.  V.  Carlson  (1897)  68  Kan.  62, 
48  Pac.  635,  2  Am.  Neg.  Rep.  536,  said: 
"We  know  of  no  precise  age  at  which  a 
child  may  be  said  as  a  matter  of  law  to 
have  acquired  such  knowledge  and  discre- 
tion as  to  be  fully  accountable  for  all  his 
acts.  As  a  matter  of  fact,  we  know  that 
there  is  great  difference  in  the  capacity  of 
different  children  at  the  same  age,  owing 
L.R.A.1917F. 


as  well  to  differences  in  education  and  sur- 
roundings as  to  natural  capacity.  The 
question  as  to  the  capacity  of  a  particular 
child  at  a  particular  time  to  exercise  care 
in  avoiding  a  particular  danger  is  one  of 
fact,  falling  within  the  province  of  the  jury 
to  determine." 

In  holding  that  the  question  of  contribu- 
tory negligence  of  a  twelve-year-old  boy 
who  accepted  a  dare  to  touch  a  live  electric 
wire  in  the  street,  of  the  danger  of  which 
he  had  been  warned,  was  for  the  jury,  the 
court  in  Owensboro  v.  York  (1904)  117  Ky. 
294,  77  S.  W.  1130,  said:  "If  the  diild 
had  been  three  years  old  it  would  not  be 
maintained  that  his  negligence  or  wilful- 
ness in  touching  the  wire  would  acquit  the 
city  of  responsibility  for  having  such  an  in- 
strument of  death  negligently  in  the  street; 
and  when  the  child  is  older  it  is  a  question 
for  the  jury  whether,  considering  hie  age, 
he  exercised  such  care  and  discretion  aa 
might  be  reasonably  expected  of  a  child 
situated  as  he  was." 

"The  true  rule  is,  as  deduced  from  the 
authorities  and  founded  on  reason,  that  an 
infant  of  tender  years  may  be  able  to  exer- 
cise some  care  for  its  personal  safety,  and 
the  question  whether  in  a  given  case  it  has 
exercised  due  care,  so  as  to  be  free  from 
the  imputation  of  contributory  negligence, 
is  one  of  fact,  to  be  submitted,  under  proi>eT 
instructions,  to  the  jury.  The  determina- 
tion of  this  fact  depends  upon  the  age, 
physical  condition,  strength,  and  health  of 
the  child,  its  education,  experience,  capacity, 
training,  idiosyncrasies,  sex,  and  any  other 
circumstances  relevant  thereto."  Citizens 
Street  R.  Co.  v.  Hamer  (1902)  29  Ind.  App. 
426,  62  N.  E.  668,  63  N.  E.  778  (seven-year- 
old  boy  crossing  street  car  track). 

In  an  action  for  the  death  of  a  boy  nearly 
twelve  years  old  who  was  run  over  by  a 
train  while  he  was  asleep  on  the  track, 'the 
court  in  St.  Louis  Southwestern  R.  Co.  v. 
Shiflet  (1900)  94  Tex.  131,  58  S.  W.  945, 
stated  that  the  boy  was  not  within  the  age 
at  which  courts  have  held  a  child  to  be  ex- 
empt aa  a  matter  of  law  from  the  charge 
of  contributory  negligence,  nor  of  such  an 
age  that  the  court  would  as  a  matter  of 
law  hold  that  he  was  responsible  for  his 
act;  that  it  was  a  question  of  fact  for  the 
jury. 

The  following  cases  also,  among  others, 
are  to  a  similar  effect,  general  statements 
beine  made  which  in  themselves  might  lead 
to  the  inference  that  the  court  considered 
the  question  of  contributory  negligence  of 
children  as  always  for  the  jury,  althou^ 
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case,""  in  holding  that  a  twelve-year-old 
boy  was  guilty  of  contribntory  negli- 
gence as  matter  of  law  in  attempting  to 
cross  between  the  ears  of  a  freight  train 
which  obstmcted  a  street,  the  court  said : 
''The  fact  that  the  deceased  was  only 
about  tweh^e  years  of  age  did  not  riequire 
the  court  to  submit  to  the  jury  whether 
his  attempt  to  cross  the  street  between 
the  cars  constituted  negligencei.  .  .  . 
When  the  facts  are  clear  and  undisputed, 
and  when  no  oth»^  inference  than  that  of 
negligence  can  be  drawn  from  them,  the 
court  is  not  required  to  submit  the  ques- 
tion to  the  jury;  but  may  itself  make  the 
inference.  .  .  .  The  same  act  which 
would  be  negligence  in  an  adult  may  not 
be  such  if  done  by  a  child,  but  a  child  is 
required  to  exercise  the  same  degree  of 
care  that  would  be  expected  from  chil- 
dren of  hi»  age,  or  which  children  of  his 
age  ordinarily  exercise;  and  the  court  is 
as  fully  authorized  as  a  jury  to  determine 
what  this  degree  of  care  is.  Children,  as 
well  as  adults,  should  use  the  prudence 
and  discretion  which  persons  of  their 
years  ordinarily  hare,  and  thiey  cannot 
be  permitted  with  impunity  to  indulge 
in  conduct  which  they  know,  or  ought  to 
know,  to  be  careless.  ...  In  the  pres- 
ent case  the  capacity  and  intelligence  of 
the  child  are  not  controverted,  and  he 
must  be  presumed  to  have  had  all  the 
qualities  ordinarily  belonging  to  a  per- 
son of  his  age.''  And  in  a  Missouri 
case,***  where  the  question  was  whether 
an  eight-year-old  child  was  guilty  of  con- 


tributory negligence  as  matter  of  law  in 
attempting  to  cross  a  railroad  track  in 
front  of  a  train  approaching  in  plain 
sight,  the  court  said:  '^The  main  ques- 
tion, therefore,  in  this  ease  is,  was  this 
child  of  sufficient  maturity  to  be  held  ac» 
countable  for  his  imprudent  act,  as  for 
contributory  negligence  t  A  question  of 
this  kind  is  sometimes  one  of  fact  and 
sometimes  one  of  law.  If  the  facts  are 
such  that  reasonable  men  cannot  differ  in 
opinion  about  them,  it  is  a  question  of 
law  for  the  court  to  decide;  but  if  rea- 
sonable men  might  reach  different  con- 
clusions on  the  facts,  then  it  becomes  a. 
question  which  the  court  should  submit 
to  the  jury.  In  this  case  the  court  took 
it  to  be  a  question  of  law,  and  so  decided 
it.  We  have  said  that  it  is  sometimes  a 
question  of  fact  and  sometimes  a  ques- 
tion of  law;  and  such  is  the  form  of  ex- 
pression frequently  used  by  law  writers 
on  this  subject,  and  in  a  certain  sense  it 
is  correct.  Strictly  speaking,  however, 
the  question  of  whether  a  child  is  old 
enough  to  be  held  responsible  for  l^is  con- 
duct as  for  contributory  negUgeuce  is 
always  a  question  of  fact,  appealing  to 
common  sense,  rather  than  to  the  soience 
of  law,  for  an  answer.  But  when  the  evi- 
dence is  all  one  way,  and  such  that  there 
can  be  but  one  answer  to  the  question, 
the  court  should  deoide  it  without  sub- 
mitting it  to  the  jury.'' 

Similar  statements  are  found  in  many 
other  decisions.*** 

In  those  states  which  hold  that  an  in- 


such  a  broad  conclusion  was  urniecessary  to 
the  decision:  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Kennedy  (1896)  2  San.  App.  693,  43  Pac. 
802  (ten -year-old  child  crossing  railroad 
track);  Potera  v.  Brookhaven  (1909)  95 
Miss.  774,  49  So.  617  (injury  to  a  boy  ten 
or  twelve  years  old  by  voluntarily  touching 
a  live  electric  wire) ;  Gass  v.  Missouri  P. 
R.  Co.  (1894)  57  Mo.  App.  674  (thirteen- 
year-old  boy  crossing  railroad  track) ;  Riley 
▼.  Missouri  P.  R.  Co.  (1896)  68  Mo.  App. 
652  (action  for  injuries  to  a  boy  ten  years 
old  by  an  engine  in  a  railroad  yard);  Day 
V.  Citizens  R.  Co.  (1899)  81  Mo.  App.  471 
(flfteen-year-old  boy  crossing  street  car 
track) ;  Thompson  v.  Missouri,  K.  &  T.  R. 
Co.  (1902)  93  Mo.  Anp.  548,  67  S.  W.  693 
(crossing  train  which  obstructed  street) ; 
Buschcr  V.  New  York  Transp.  Co.  (1906) 
106  App.  Div.  493,  94  N.  Y.  Supp.  798,  18 
Am.  Neg.  Rep.  575,  see  also  later  appeal  in 
(1906)  114  App.  Div.  85,  99  N.  Y.  Supp. 
673  (eight -year-old  boy  killed  by  automo- 
bile) ;  Rolin  v.  R.  J.  Reynolds  Tobacco  Co. 
(1906)  141  N.  0.  300,  7  L.R.A.(N.S.)  335, 
53  S.  E.  891,  8  Ann.  Cas.  638;  Lake  Erie  & 
W.  R.  Co.  V.  Mackey  (1896)  53  Ohio^  St. 
370,  29  L.R.A.  757,  53  Am.  St.  Rep.  640, 
41  N.  E.  370;  Citizens'  Electric  R.  Light  & 
L.R.A.1917F. 


P.  Co.  V.  Bell  (1903)  26  Ohio  C.  C.  691, 
affirmed  without  opinion  in  (1904)  70  Ohio 
St.  482,  72  N.  R.  1156;  Rachmel  v.  Clark 
(1903)  205  Pa.  314,  62  L.R.A.  959,  54  Atl. 
1027,  14  Am.  Kejr.  Rep.  208  (seven-year-old 
boy  injured  by  the  fall  of  stone  slab  stand- 
ing on  sidewalk);  Lorence  v.  Ellensbin^h 
(1895)  13  Wash.  341,  62  Am.  St.  Rep.  42, 
43  Pac.  20  (action  for  injury  to  an  eight - 
year-old  girl  on  defective  sidewalk). 

MOStuder  v.  Southern  P.  R.  Co.  (1898) 
121  Cal.  400,  66  Am.  St.  Rep.  39,  63  Pac. 
942,  4  Am.  Neg.  Rep.  361. 

»« Holmes  v.  Mi«flouri  P.  R  Co.  (1906) 
190  Mo.  98,  88  S.  W.  623. 

M»A  clear  statement,  in  accord  with  the 
authorities,  is  that  in  a  Missouri  case.  In 
which,  in  holding  that  a  thirteen-year-old 
boy  was  negligent  as  matter  of  law,  under 
the  circumstances,  in  attempting  to  cro^s  a 
railroad  track  without  looking  or  listening 
for  a  train,  the  court  saidt  **When  an  issue 
of  fact  is  framed  and  j>ui  to  a  jury  on  the 
question  of  the'  negligence  of  a  minor,  the 
general  rale  is  to  so  frame  the  instruction 
as  to  graduate  the  degree  of  care  demanded 
of  a  diild  to  his  age  and  capacity.  That 
rule  requires  that  a  child  should  be  judged 
as  a  child,  and  not  as  a  man.    But  the  rule 
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faat.imder  fourteen  years  of  age  is  pre- 
sumptively, incapable    of    contributory 


n^Ugenoef  there  are  expressions  in  some 
of  the  cases  to  the  e£Eect  that  the  ques- 


does  not  mean  that  the  question  is  always 
to  be  submitted  to  a  jury.  Children  may  be 
declared  as  a  matter  of  law  non  sui  juris 
at  certain  tender  years  and  with  certain  in- 
fantile judgments.  Then,  again,  they  may 
be  declared  sui  juris  as  a  matter  of  law 
when  their  age,  capacity,  and  the  circum- 
stances under  which  they  act  are  all  con- 
sidered. It  may  be  taken  as  the  most  en- 
lightened and  accepted  doctrine  in  the  case 
of  infants  that  generally  the  question  of 
their  contributory  negligence  is  one  for  the 
jury.  But  it  is  not  the  accepted  doctrine 
.that  it  may  not  under  given  circumstances 
be  dealt  with  as  a  matter  of  law.  If  the 
facts  are  few  and  simple,  devoid  of  con- 
fusion and  complications,  and  if  the  danger 
to  be  avoided  is  ao  apparent  as  to  be  within 
the  easy  comprehension  of  a  boy  of  thirteen 
years  of  age,  if  that  boy  is  shown  to  be  of 
bright  intelligence  and  of  a  judgment  train- 
ing him  to  caution  and  care  in  the  matter 
in  hand, — we  say,  all  these  things  being 
admitted,  then  there  is  no  reason  why  the 
judge  on  the  bench  may  not  as  a  matter  of 
law  under  the  facts  of  the  given  case  de- 
clare there  could  be  no  two  opinions  among 
reasonable  men  about  the  negligence  of 
such  a  boy,  measured  by  the  standard  of 
an  ordinarily  prudent  boy."  McGee  v.  Wa- 
bash R,  Co.  (1908)  214  Mo.  530,  114  S.  W. 
33. 

And  in  Collins  v.  South  Boston  R.  Co. 
(1886)  142  Mass.  301,  56  Am.  Rep.  675,  7 
N.  E.  866,  it  was  said:  "This  court,  with 
more  or  less  hesitation,  in  what  it  deems 
plain  cases,  acoordisg  to  common  experience, 
has  declared  that  the  acts  or  conduct  of  an 
adult  under  the  circumstances  constituted, 
as  matter  of  law,  contributory  negligence, 
and  the  question  arises  whether  the  court 
can  make  the  same  declaration  concerning 
the  acts  of  conduct  of  a  child  of  tender 
years,  who  yet  is  so  old  that  they  cannot 
say,  as  matter  of  law,  that  he  has  not  suffi- 
cient discretion  to  be  permitted  to  act  on 
his  own  judgment.  We  think  it  has  been 
in  effect  decided  that  the  same  general  prin- 
^  ciplea  govern  courts  in  either  case,  although 
'-'  the  degrees  of  care  required  are  differ- 
ent." 

"Courts  must  look  at  the  capacity,  nat- 
ural and  acquired,  of  him  whose  conduct  is 
under  scrutiny;  and  if  it  clearly  appears 
from  the  evidence  that  the  child  had  a  ca- 
pacity for  self -protection  which  it  culpably 
omitted  to  use  in  face  of  a  danger  which 
it  knew  and  sufficiently  appreciated,  then 
no  question  is  left. for  the  jury  to  pass  on 
<3oncerning  the  contributory  negligence  of 
the  person  charged  with  it.  The  court 
ought  not  to  be  required  to  release  its 
grasp  on  the  facts  presented  to  a  jury,  nor 
be  hampered  in  applying  its  intelligence  to 
their  probative  force,  in  a  case  where  it 
manifestly  appears  that  negligence  contrib- 
uting to  an  injury  which  is  the  subject  of 
the  action  proceeds  from  a  person,  though 
under  age,  who  has  ample  capabilities  to 
make  him  apprehensive  oi  threatened  harm, 
L.R.A.1917F. 


and  who  at  the  same  time  is  possessed  with 
sufficient  physicial  strengh  to  avoid  it." 
Bess  v.  Atchison,  T.  A  S*  F.  R  Co.  (1900) 
62  Kan.  209,  62  Pac.  996,  8  Am.  Neg.  Rep. 
25,  where  a  boy  nearly  sixteen  years  old, 
while  walking  in  a  posiition  of  safety  be- 
tween railroad  tracks,  suddenly  stepped  in 
front  of  a  slowly  backing  train  and  was 
killed.  The  above  is  quoted  in  Wilson  v. 
Atchison,  T.  A  S.  F.  R.  Co.  (1903)  66  Kan. 
183,  71  Pae.  282,  in  holding  that  a  twelve- 
year-old  boy  was  negligent  as  matter  of 
law  in  climbing  on  a  moving  freigjht  train. 

To  the  extent  that  a  child  knows  and 
understands  the  danger,  or  to  the  extent 
that  the  latter  is  of  such  a  character  that 
it  must  be  perfectly  obvious  to  one  of  his 
years,  a  legal  duty  rests  upon  the  child  to 
avoid  it,  and  failing  to  do  so  he  mky  be 
declared  negligent  as  a  matter  of  law. 
Battles  V.  United  R.  Co.  <1913)  178  Mo. 
App.  696,  161  S.  W.  614. 

And,  although  holding  that  it  could  not 
declare  as  matter  of  law  that  a  boy  twelve 
years  old  was  negligent  in  standing  so  near 
a  passing  train  that  he  was  drawn  under 
it  by  a  current  of  air,  the  court  in  Cranev 
V.  St.  Louid,  I.  M.  &  S.  R.  Co.  (1897)  140 
Mo.  89,  38  L.R.A.  633,  41  S.  W.  246,  ex- 
pressly recognized  the  rule  that  the  court 
may  under  some  circumstances  declare  a^ 
matter  of  law  that  a  boy  of  such  age  has 
been  guilty  of  contributory  negligence,  it 
being  said:  "Whether  in  a  particular  case 
his  concurring  negligence  will  defeat  a  re- 
covery is  generally,  but  not  always,  a  ques- 
tion of  fact,  to  be  determined  by  the  jury. 
Where  it  appears  conclusively  that  a  boy 
of  Buch  age  has  knowledge  of  the  danger 
of  doing  an  act  and  sufficient  intelligence 
to  avoid  it,  and  nevertheless  voluntarily 
does  it,  and  is  injured  thereby,  he  will  be 
chargeable  with  contributory  negligence  as 
a  matter  of  law.  The  fact  that  he  was  reck- 
less in  the  face  of  the  danger  should  no 
more  excuse  him  than  the  same  character- 
istics would  excuse,  an  adult  person." 

The  rule  that  an  infant  may  be  guilty  of 
contributory  negligence  as  matter  of  law, 
although  not  chargeable  with  the  degree  of 
care  required  of  an  adult,  is  recognized  in 
Dubiver  v.  City  &  Suburban  R.  Co.  (1904) 
44  Or.  227,  74  Pac.  915,  75  Pac.  693,  1  Ann. 
Cas.  889. 

So,  in  holding  that  a  nine-year-old  girl 
was  guilty  of  contributory  negligence  as 
matter  of  law  in  rushing  heedlessly  in  front 
of  a  street  car,  the  court  in  Fitzhenry  v. 
Consolidated  Traction  Co.  (1900)  64  N.  J. 
L.  674,  46  Atl.  608.  8  Am.  Neg.  Rep.  288, 
said:  "The  plaintiff  was  admittedly  sui 
juris,  and  of  an  age  when  she  was  required 
to  exercise  reasonable  care,  to  a  degiee  that 
is  usually  exercised  by  children  of  that  age 
who  are  ordinarily  careful.  .  .  .  It  is 
true  that  in  such  cases  the  question  of  con- 
tributory negligence  is  generally,  if  not  al- 
ways, a  question  for  the  jury.  .  .  .  The 
salutary  rule  of  duty  which  requires  the 
ordinary  traveler  in  crossing  a  street  rafl- 
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tion  of  contributory  neigligence  of  a  child 
under  this  age  is  always  for  the  jury.*** 
But  the  correct  rule  appears  to  be  that 
since  the  presumption  of  incapacity  on 
the  part  of  an  infant  under  fourteen 


years  of  age  is  merely  a  prima  facie  pre- 
sumption and  may  be  rebutted  by  evi- 
dence of  unusual  capacity  and  experi- 
ence,*** contributory  m^ligence  may  be 
shown  as  matter  of  law  on  the  part  of  an 


way  to  use  his  powers  of  observation  to 
discover  approaching  vehicles,  and  his  judg- 
ment how  and  when  to  cross  without  col- 
lision, is  also  binding  upon  the  child  that 
.is  sui  juris;  and  if  the  facts  are  undisputed, 
and  it  appears  clciirly  that  he  has  acted  in 
entire  disregard  of  that  degree  of  prudence 
which  may  be  reasonably  expected  from  one 
of  his  years,  and  he  suffers  injury  thereby. 
he  cannot  recover,  and  in  that  case  the  ques- 
tion of  contributory  negligence  becomes  one 
for  the  court  to  determine." 

And  it  was  said  in  Anderson  v.  Central 
R.  Co.  (1902)  68  N.  J.  L.  269,  53  Atl.  391: 
'^he  degree  of  care  exacted  of  minors  differs 
from  that  exacted  from  adults,  and  ^vhether 
minors  have  exercised  the  required  care  is 
frequently  a  Jury  question.  But  when  the 
infant's  act  exposes  him  to  peril  which  he 
mast  appreciate,  and  when  his  personal 
safety  may  be  secured  by  means  plain  to 
the  most  immature  judgment,  his  exposure 
of  himself  to  peril  without  any  precautions 
will  leave  no  question  for  a  jury.''  In  this 
case  it  was  held  thai  a  ninc-year'Ohi  boy 
was  guilty  of  contributory  negligence  as 
matter  of  law  in  failing  to  observe  a  train 
which  was  approaching  in  plain  sight  when 
he  attempted  to  cross  the  track. 

'*Whon  a  court  is  in  a  position  to  say 
from  the  undisputed  evidence  that  the  child 
in  question  was  of  sufficient  age,  knowledge, 
and  experienee  that  it  was  capable  of  under- 
standing and  appreciating  certain  dangers 
and  was  capable  of  using  certain  precautions 
to  avoid  them,  and  when  it  can  also  say 
from  the  undisputed  evidence  that  sudi 
child  did  not  use  ordinary  care  and  cailtion 
for  a  child  of  its  age  and  capacity,  then 
such  court  is  in  a  position  to  declare  as  a 
matter  of  law  that  such  chili  did  not  use 
reasonable  care^''  Indianapolis  Traction  & 
Terminal  Co.  v..  Oroly  (1911)  64  Ind.  App. 
566,  96  N.  E.  973,  98  N.  E.  1091,  holding 
that  a  girl  eleven  years  old  who  was  injured 
by  a  street  car  in  crossing  the  track  was 
negligent  as  matter  of  law. 

So,  in  holding  that  an  eight-year-old  boy 
was  guilty  of  contributory  negligence  as 
matter  of  law,  so  as  to  prevent  recovery 
for  injuries  sustained  by  being  struck  by  a 
street  car,  the  court  in  Ryan  v.  La  Crosse 
City  R.  Go.  (1900)  106  Wis.  122,  88  N.  W. 
770,  said:  *'It  seems  to  be  settled  that 
where,  as  here,  it  appears  from  the  undis- 
puted evidence  that  the  plaintiff,  considering 
his  age  and  intelligence,  did  not  exercise 
proper  care  in  crossing  the  track,  t}ie  trial 
court  may  determine,  as  a  proposition  of 
law,  that  the  plaintiff  is  guilty  of  contribu- 
tory negligience  and  cannot  recover." 

The  following  cases  also  are  to  a  similar 
effect,  expressly  recognizing  the  doctrine 
that  contributory  negligence  on  the  part  of 
an  infant  may,  in  a  proper  case,  be  declared 
as  matter  of  law:  Spillane  v.  Missouri  P. 
L.R,A.1917F. 


R.  O.  (1896)  135  Mo.  414,  68  Am.  St.  Rep. 
580,  37  S.  W,  198  (nine-year-old  boy  in- 
jured while  dragging  a  piece  of  ice  across 
the  track  by  train  striking  the  string  at- 
tached to  his  wrist) ;  Anderson  v.  Union 
Terminal  R.  Co.  (1900)  161  Mo.  411,  61  S. 
W.  874;  Mann  v.  Missouri,  K.  <Sb  T.  R.  Co. 
(1907)  123  Mo.  App.  486,  100  S.  W.  560 
(twelvo-ycor-old  boy  injured  by  a  passing 
train  while  asleep  on  a  railroad  platform) ; 
Henry  v.  Missouri  P.  R,  Co.  (1910)  141  Mo. 
App.  361.  125  S.  W.  794  (turntable  case); 
Herdt  v.  Koenig  (1909)  137  Mo.  App.  589, 
119  S.  W.  56  (holding  that  a 'boy  ten  years 
old  was  negligent  as  matter  of  law  in  lean- 
ing upon  a  fence  which  he  knew  was  de- 
cayed, and  which  gave  way,  precipitating 
him  into  a  quarry) ;  Stegman  v.  Gerber 
(1909)  146  Mo.  App.  104,  123  8.  W.  1041 
(action  for  injury  to  a  fifteen-year-old  serv- 
ant);  Lafferty  v.  Third  Ave  R.  Go.  (1003) 
85  App.  Div.  592,  83  5.  Y.  Supp.  405,  a£- 
ih-med  without  opinion  in  (1908)  176  N.  Y. 
594,  68  N.  E.  1118  (six-year-old  child  cross- 
ing street  car  track). 

S4SJn  holding  that  the  question  of  con- 
tributory negligence  on  the  part  of  an  eight- 
year-old  child  was  under  the  oireumstaness 
for  the  jury,  the  court  in  United  States 
Natural  Oas  Go.  v.  Hicks  (1909)  134  Ky. 
12,  23  L.RA.(N.S.)  249,  135  Am.  St.  Rep. 
407,  119  S.  W.  166,  stated  that  the  general 
rule  is  that  between  the  ages  of  fomi^een 
and  seven  years  "the  legal  presumption  is 
with  the  child,  and  to  make  it  responsible 
it  must  be  shown  by  testimony  that  it  had 
sufficient  intelligence  and  discretion  to  real- 
ize and  to  know  what  would  be  the  result 
of  its  acts.  Hence  It  is  always  proper  to 
submit  the  question  of  contributory  negli- 
gence in  such  cases'  to  the  jury." 

It  is  said  (obiter)  in  Fraeunthal  v.  Lac- 
lede Gaslight  Go.  (1896)  67  Mo.  App.  1, 
that  there  Is  a  presumption  that  an  infant 
under  the  age  of  fenrteen  years  is  prima 
facie  incapable  of  exereisinir  sufficient  judg^ 
ment  so  as  to  be  chargeable  with  contrib- 
utory negligence,  and  whether  the  evidence 
in  a  particular  case  is  sufficient  to  rebut 
the  presumption  is  always  a  question  of 
fact  for  the  jury,  and  not  of  law  for  the 
court. 

9MSee  III.  b,  supra. 

Attention  is  called  in  this  connection  to 
the  statement  of  the  rule  in  Bwing  v.  Lan- 
ark Fuel  Go.  (1909)  65  W.  Va.  726,  29 
L.R.A.(N.8.)  487,  65  S.  B.  200,  an  action 
for  injury  to  a  boy  thirteen  years  old,  while 
employed  in  the  defendant's  mine;  "Age 
is  only  an  evidential  fact,  tending  to  prove 
constructive  knowledge,  or  lack  of  knowl- 
edge. If  over  fourteen  it  tends  to  prove 
capacity  and  knowledge;  if  under  fourteen 
it  tends  to  prove  the  reverse- of  this.  It  is 
not  conclusive;  Oapacity  may  be  shown 
notwithstanding  the  infant  is  under  four- 


92 


ANNOa?ATION— CONTRIBUTORY  NBaUGBa^OE  OF  OHII/BREK. 


infant  under  fourteen  years  of  age,  even 
in  those  states  which  hold  that  infants 
under  that  age  are  presumptively  incapa- 
able  of  contributory  negligence.*** 

VII,  Particular  applications, 

a.  In  general. 

It  is  the  purpose  of  the  present  anno- 
tation at  this  point  to  indicate  the  appli- 
cation of  the  foregoing  principles  in  cer- 
tain situations,  in  so  far  as  these  are  not 
covered  by  other  annotations.  Questions 
relating  to  contributory  negligence  of 
children  in  actions  for  injuries  by  explo- 
sives,**® or  for  injuries  on  or  about  ele- 
vators,**' or  railroad  tracks,***  are  dis- 
cussed in  other  notes.  Yarious  other 
classes  of  eases  involving  contributory 
negligence  of  children  are  treated  else- 


where, and  referred  to  in  oonneotion 
with  the  speoifie  subjects  considered  be- 
low. 

h,  Injuriea  hv  animals. 
1.  Dogs. 

As  to  the  degree  of  care  required  of  a 
child  in  actions  for  injuries  by  dogs,  see 
note  34,  supra. 

The  question  whether  the  acts  of  a 
child  in  striking  a  dog  with  a  stick,**^ 
or  otherwise  striking  or  interfering  with 
it  in  play,***  so  that  it  attacks  and  in-^ 
jures  the  child,  has  generally  been  held 
to  be  for  the  jury.  If  the  conduct  of  the 
child  is  such  only  as  might  reasonably  be 
expected  of  ordinarily  prudent  children 
of  its  age,  intelligence,  discretion,  and  ex- 
perience under  the  same  circumstances,  it 


teen  years  of  age,  and  incapacity  may  be 
shown  -notwithstanding  the  infant  may  be 
over  fourteen  years  of  age.  The  presump- 
tion of  capacity  at  fourteen  years,  and  of 
incapacity  under  that  age,  are  both  re- 
buttable presumptions.  .  .  .  It  is  a  merie 
rule  of  evidence.  ...  All  infants  of  the 
same  age  have  not  the  same  capacity.  If 
they  haid,  the  presumption  would  necessarily 
be  conclusive,  but  it  is  a  matter  of  common 
knowledge  that  all  persons  are  not  bom 
equal  in  respect  of  mental  capacity  and 
physical  power;  and  therefore  the  presump- 
tion in  either  case  may  be  rebutted  by  other 
evidence." 

Mftin  Virginia-Carolina  R.  Co.  v.  Claw- 
son  (1910)  111  Va,  313,  68  S.  E.  1003,  an 
action  for  injury  to  a  twelve-year-old  boy 
by  a  train  while  he  was  attempting  to  cross 
the  track,  the  court  said  that  the  burden 
rested  on  the  defendant  to  rebut  the  pre- 
sumption, the  boy  being  under  fourteen 
years  of  age,  that  he  was  incapable  of  con- 
tributory negligence.  Nevertheless,  in  view 
of  evidence  that  he  was  very  intelligent,  had 
kept  a  candy  stand  and  had  frequently 
driven  his  father's  wagon,  had  lived  for 
more  than  a  year  in  the  vicinity  of  the  rail- 
road, and  frequently  crossed  the  track,  it 
was  held  that  as  matter  of  law  he  was 
negligent,  under  the  circumstances,  in  at- 
tempting to  cross  in  front  of  the  train. 

In  Heim  v.  Philadelphia  &  R.  R.  Co. 
(1008)  20  Pa.  Dist.  R.  769,  in  holding  that 
the  question  of  contributory  negligence  of 
a  thirteen-year-old  boy  who  fell  from  a  car 
platform  was  for  the  jury,  the  court  said 
that,  as  he  was  under  the  age  of  fourteen 
years,  unless  there  were  special  circum- 
stances shown,  the  question  of  contributory 
negligence  on  his  part  was  for  the  jury. 

**6As  to  liability  for  injury  to  children 
from  explosives  left  aoceasible  to  them,  see 
notes  to  Akin  v.  Bradley  Engineering  & 
Machinery  Co.  14  L.R.A.(N.S.)  586;  Fink- 
feiner  v.  Solomon,  24  L.R.A.(N.S.)  1267; 
Juntti  V.  Oliver  Iron  Min.  Co.  42  L.R.A. 
(N.8.)  840;  and  Folsom- Morris  Coal  Min. 
Co.  V.  DeVork,  I«JLA.1017A,  1296. 
L.R.A.1917F. 


s«7  See  annotation  appended  to  DEBBiNoes 
V.  TatleV,  post,  195. 

M6  See  annotation  appended  to  Mollioa  v. 
Michigan  C.  R.  Co.  post,  123,  also  other 
notes  therein  ref«rred  to. 

MB  In  Plumley  v.  Birge  (1878)  124  Mass. 
67,  26  Am.  Rep.  645,  1  Am.  Neg.  Cas.  136, 
where  a  thirteen-year-old  boy  who  struck 
a  dog  with  a  stick  was  bitten  by  the  dog, 
the  court,  in  upholding  a  verdict  for  the 
plaintiff  in  an  action  for  the  danmges  so 
sustained,  held  that  it  was  not  erroneous  to 
instruct  the  jury  that  if  the  boy  was  old 
enough  to  know  that  striking  the  dog  would 
be  likely  to  incite  it  to  bite,  and  did  strike 
the  dog,  and  thereby  incited  it  to  bite  him, 
he  might  nevertheless  recover,  if  the  jury 
found  he  was  in  the  exercise  of  such  care 
as  would  be  due  care  in  a  boy  of  his  yea^s. 
See  this  case  in  note  61,  supra. 

860  It  was  held  in  Milliken  v.  Fenderson 
(1913)  110  Me.  806,  86  Atl.  174,  that  the 
question  of  contributory  negligenoe  was  for 
the  jury,  and  a  Verdict  for  the  plaintiff 
sustained,  in  an  action  for  injury  to  a  four- 
teen-year-old boy  by  being  bittien  by  a 
dog,  where  it  appeared  that  for  several 
years  the  boy  had  lived  near  tlie  premises 
on  whieh  the  dog  was  kept  and  played  with 
the  owner's  son,  but  not  with  the  dog,  that 
he  had  never  been  warned  that  the  dog  was 
vicious,  or  heard  of  his  biting  anyone,  and 
that  at  the  time  of  the  injury  he  was  talk- 
ing  to  the  dog,  and  perhaps  patting  him  on 
the  head. 

And  it  was  held  in  Bernier  v.  G4n6rteux 
(1902)  Rap.  Jud.  Quebec  12  B.  R.  24,  that 
contributory  negligence  as  matter  of  law 
was  not  shown  on  the  part  of  a  thirteen- 
year-old  boy  who  was  bitten  by  a  dog, 
where  it  appeared  that  his  provocation  of 
the  dog  was  of  a  trifling  nature,  eonsieting 
in  hitting  with  his  hand  or  foot  the  par- 
tition of  the  room  in  which  the  dog  was 
confined  and  calling  the  dog  by  his  name, 
and  that  another  person  opened  the  door 
and  permitted  the  animal  to  rush  at  himi. 
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does  not  amount  to  negligence,  even 
though  the  child  might  know,  as  an  ab- 
stract proposition,  that  its  actions  might 
possibly  cause  the  dog  to  bite.**^ 

Similar  conclusions  have  been  reached 
where  the  conduct  o£  the  child  on  previ- 
ous oecasionsj  in  provoking  the  dog,  may 
have  caused  the  injury,  although  at  that 
particular  time  he  was  not  interfering 
with  it.'^  And  an  instruction  in  an  ac- 
tion for  injury  to  a  seven-year-old  child 
by  being  bitten  by  a  dog,  which  requires 
virtnally  the  same  degree  of  care  of  the 
child  as  of  an  adult,  directing  the  jury, 
in  effect,  that  if  the  child  provoked  the 
dog  to  bite  him,  by  kicking  it,  there  could 
be  no  recovery,  is  erroneous.*** 

It  has  been  held  that  a  seven-year-old 
child  eaxmot  be  charged  with  negligence 
in  pulling  a  stick  from  a  sleigh  stand- 
ing near  the  sidewalk  in  a  village  street 
and  guarded  by  a  vicious  dog,  so  as  to  re- 
lieve the  owner  of  the  dog  from  liability 
for  damages  for  its  attacking  and  biting 


the  child  while  so  doing.**^  But,  on  the 
other  hand,  evidence  that  a  girl  eleven 
years  old,  at  the  time  she  was  bitten  by  a 
dog,  was  attempting  to  take  from  him 
meat  which  he  was  eating,  or  otherwise 
was  teasing  and  annoying  him,  has  been 
held  sufficient  to  require  submission  to 
the  jury  of  the  issue  of  oontributory  neg- 
ligence.*** 

2,  Otiier  aninugls. 

As  to  the  degree  of  care  required  of  a 
child  in  actions  for  injuries  by  animals 
other  than  dogs,  see  note  35,  supra. 

In  actions  for  injuries  to  children  by 
other  animals  than  dogs  the  question  of 
contributory  negligence  has  generally 
been  held  to  be  for  the  jury  to  determine, 
in  view  of  the  particular  circumstances, 
and  the  age,  intelligence,  disoretion,  and 
ezperiefice  of  the  child.*** 

In  an  action  for  injury  to  a  twelve- 
year-old  boy  by  being  kicked  by  a  horse 
straying  on  a  highway  it  was  held  that 


»»lln  an  action  for  injury  to  an  eight- 
year-old  boy  by  being  bitten  by  a  dog  with 
which  he  was  playing,  the  court  in  Gar- 
land V.  Hewes  (1006)  101  Me.  540,  64  Atl. 
914,  said  that  the  mere  fact  that  the  boy 
was  old  enough  to  know  that  striking  the 
dog  over  the  head  and  pulling  his  ears  might 
cause  him  to  bite  would  not  bar  recovery, 
if  the  boy  was  in  the  exercise  of  such  care 
as  would  be  due  care  in  a  boy  of  his  age 
and  intelligence.  In  this  case,  however,  a 
verdict  for  the  defendant  was  sustained, 
based  apparently  on  the  ground  that  the 
boy  failed  to  exercise  due  care  for  one  of 
his  age  and  intelligence  in  striking  the  dog, 
pulling  his  ears,  and  bringing  his  own  face 
close  to  the  face  of  the  dog. 

Sec  Plumley  v.  Birge,  cited  in  note  61, 
supra,  as  to  the  degree  of  care  required  of 
a  thirteen -year- old  boy  in  an  action  for  in- 
jury by  being  bitten  by  a  dog  which  he 
struck  with  a  stick.  And  as  to  the  stand- 
ard for  measuring  the  conduct  of  a  boy 
fourteen  years  old  who  is  bitten  by  a  dog 
with  which  he  is  playing,  see  Milliken  v. 
Fenderson,  cited  in  note  211,  supra. 

**l\^niere  a  twelve-year-old  boy,  of  in- 
ferior intelligence,  was  bitten  by  a  dog 
which  he  had  previously,  for  a  period  ex- 
tending over  several  months,  been  in  the 
habit  of  tantalizing,  while  it  was  confined, 
and  there  was  evidence  that  such  conduct 
caused  the  injury,  although  the  boy  was  not 
molesting  the  dog  at  the  time,  it  was  held 
that,  the  prior  conduct  of  the  boy,  even 
if  it  caused  the  dog  to  attack  him,  would 
not  prevent  recovery  for  the  injury,  if  he 
did  not  know  and  appreciate  the  probable 
effect  of  hi.<?  acts  in  provoking  the  dog. 
Schilling  v.  Smith  (1902)  76  App.  Div.  464, 
78  W.  Y.  Supp.  .586. 

•MLinck  v.  Schcffel  (1880)  32  HI.  App. 
17,  1  Am.  Neg,  Cas.  87. 

•MMeibus  v.  Dodge  (1875)  38  Wis.  300, 
L.R.A.1017F. 


20  Am.  Rep.  6.  An  instruction  that  if  the 
jury  found  that  the  boy,  "hardly  old  enough 
to  know  whether  it  would  be  wrong  to 
meddle  with  the  sleigh,"  did  meddle  with  it 
by  taking  out  the  whip,  it  would  be  no  de- 
fense to  the  action,  was  held  not  erroneous 
as  improperly  taking  from  the  jury  the 
question  of  the  boy's  capacity  in  relation 
to  the  defense  of  contributory  negligence. 

«»»  Wolff  V.  Lamann  (1900)  108  Ky.  343, 
66  S.  W.  408. 

S66  Whether  a  boy  eleven  years  old  who 
was  kicked  by  a  horse  was  negligent  in  at- 
tempting at  the  time  of  the  injury  to  pass 
along  the  sidewalk  within  about  three  feet 
of  the  horse,  which  was  standing  with  his 
hind  feet  on  the  walk  while  its  driver  was 
engaged  in  imloading  coal,  was  held  a 
question  for  the  jury,  and  a  ludgment  for 
the  plaintiff  in  an  action  for  the  injury  so 
sustained  was  affirmed,  in  Gary  v.  Arnold 
(1912)  176  lU.  App.  365. 

And  in  Kierkowsky  v.  Connell  (1916)  253 
Pa.  566,  98  Atl.  766,  it  was  held  that  the 
question  of  contributory  negligence  was  for 
the  jury,  and  a  judgment  for  the  plaintiff 
affirmed,  in  an  action  for  injury  to  a  twelve- 
year-old  boy  by  being  kicked  by  a  mule, 
where  there  was  evidence  that,  with  the 
permission  of  the  owner,  he  was  at  the 
time  of  the  injury  standing  behind  the  mule 
in  the  stable  trying  to  unharness   it. 

Where  a  thirteen -year-old  boy,  although 
forbidden  by  his  mother  to  attend  a  museum 
on  account  of  the  fact  that  animals  were 
permitted  to  run  at  large,  went  to  the 
museum,  and  was  bitten  by  a  monkey  which 
was  running  at  large,  while  he  was  feeding 
peanuts  to  it,  it  was  held  that  the  question 
of  contributory  negligence  was  one  of  fact, 
and  a  judgment  for  the  plaintiff  was  af- 
firmed in  Ck)pley  v.  Wills  (1913)  —  Tex. 
Civ.  App.  — ,  152  S.  W.  830. 

See  Karr  v.  Parks  in  note  296,  infra. 
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neglijg^ence  on  liis  part  might  be  inferred 
from  evidenoe  that  at  the  time  of  the  in- 
jury he  was  attempting  to  catch  the 
horse  by  taking  hold  of  a  rope  attached 
to  its  head,  and  that  he  was  aware  of  the 
danger  of  getting  too  near  the  horse.**^ 
But  it  seems  that  a  four-year-old  child 
cannot  be  charged  with  negligence  in 
approaching  so  near  a  horse  straying  on 
the  highway  as  to  be  kicked  and  mjured 
by  it.«»» 

It  has  been  held  that  a  nine-year-old 
boy  may  be  negligent  in  standing  so  near 
the  eage  of  a  bear,  knowing  of  its  pres- 
ence therein^  as  to  be  seized  and  injured 
by  it«» 

c.  Dangerous  machinery  and  appliances 

in  general. 

The  doctrine  of  attractive  nuisance  as 
applied  to  dangerous  machinery  and  ap- 


pliances in  general  is  treated  in  other  an* 
notation,*®*^  and  reference  is  made  to 
other  part6  of  the  present  note  for  ques- 
tions in  general  relating  to  the  degree  of 
care  required  of  a  child,  and  to  the  doc- 
trine of  conclusive  presumption  of  inca* 
pacity,  in  actions  for  injury  by  contact 
with  dangerous  machinery  and  appli- 
ances.*** 

In  cases  of  injuries  to  children  by 
coming  in  contact  with  dangerous  ma- 
chinery negligently  left  unguarded  or  un- 
attended, the  circumstances  have  usuallv 
been  such  that  contributory  negligence 
on  the  part  of  the  child  was  not  a  neces- 
sary inference,  but  was  a  question  for 
the  jury.***  Usually  in  cases  of  this 
kind  the  lack  of  experience  and  judg- 
ment on  the  part  of  the  efaild  make  the 
question  of  negligence  on  its  part  pecu- 
liarly one  of  fact,  although  in  eases  of 


MTFlett  V.  Ck>ulter  (1903)  6  Ont.  L.  Rep. 
376. 

•••Where  a  child  between  four  and  five 
years  old  was  kicked  by  a  horse,  which  was 
straying  on  the  highway,  the  court  in  Mars- 
land  y.  Murray  (1888)  148  Mass.  01,  12  Am. 
St.  Rep.  620,  81  N.  E.  680,  in  upholding  a 
verdict  for  the  plaintiff  in  an  action  for  the 
injury  so  sustained,  stated  that  it  was  not 
necessary  for  the  plaintiff  to  introduce  af- 
firmative testimony  to  show  what  he  was 
doing  at  the  moment  of  receiving  the  in- 
jury, that  if  he  was  on  the  highway  without 
negligence  on  the  part  of  his  parents  it 
would  be  rather  difficult  to  suppose  any  act 
by  him  while  there  which  would  not  be  con- 
sistent with  such  care  as  children  of  that 
age  are  accustomed  to  use. 

*W  Where  a  nine-year-old  boy  went  to  a 
dock  to  see  bears  which  had  arrived,  and 
while  standing  near  the  cage  was  seir^ed 
and  injured  by  one  of  the  bears,  the:  action 
for  the  injury  being  submitted  to  the  jury 
as  involving  the  issues  of  negligence  and 
contributory  negligence,  it  was  held  er- 
roneous to  refuse  an  instructitm  to  the 
effect  that  if  he  was  a  bright  boy  and  ap- 
proached the  cage  containing  bears  knowing 
that  there  were  bears  therein,  and  stood 
within  18  inches  of  the  grated  front  of  the 
cage,  and  while  standing  there  was  seized 
by  one  of  the  bears  and  injured,  he  was 
guilty  of  contributory  negligence  and  could 
not  recover  for  the  injury.  Malloy  v.  Starin 
(1906)  113  App.  Div.  852,  99  N.  Y.  Supp. 
603. 

«eoSee  note  to  Cahill  v.  E.  B.  &  A.  L. 
Stone  Co.  19  LR.A.(N.S.)  1130. 

Wl  As  to  the  doctrine  that  a  child  seven 
years  old  cannot  be  declared  sui  juris  as 
matter  of  law,  so  as  to  be  chargeable  with 
contributory  negligence,  in  an  action  for  in- 
jury to  a  child  by  attractive  machinery  on 
another's  property,  see  Nashville  Lumber 
Co.  V.  Busbee,  cited  in  note  159,  bupra. 

As  to  whether  a  four -year -old  child  who 
is  injured  by  unguarded  machinery  in  a 
public  place  can  be  chargeable  with  con- 
L.R.A.1917F. 


tributory  negligence,  see  Campbell  v.  Ord,. 
cited  in  note  130,  supra. 

As  to  the  standard  by  which  the  conduct 
of  a  child  should  be  measured,  in  an  action 
for  injury  by  attractive  machinery,  see 
North  Texas  Conatr.  Co.  v.  Bostick,  cited 
in  note  69,  supra  (injury  to  eight-year-old 
boy  by  machinery  in  ginhouse). 

It  was  lield  in  Westerfield  v.  Levis  Bros^ 
(1891)  43  La.  Ann.  63,  9  So.  52,  that  a  child 
five  years  and  seven  months  old,  who  was 
killed  while  playing  on  an  iron  roller  left 
unattended  in  a  street,  was  prima  facie  in- 
capable of  contributory  negligence. 

8«In  Delage  v.  Delisle  (1901)  Rap.  Jud. 
Quebec  10  B.  R.  481,  the  court  applied  the 
doctrine  that  between  the  ages  of  seven  and 
fourteen  years  a  child  presumptively  does 
not  have  the  capacity  to  appreciate  the  con- 
sequences of  his  conduct  so  as  to  be  charge- 
able with  contributory  negligence,  in  hold- 
ing that  there  could  be  recovery  for  injury 
to  a  child  eight  years  old  by  contact  with 
dangerous  machinery  while  playing  in  the 
defendant's  factory 

And  where  a  boy  fourteen  years  old,  wliile 
attempting  to  climb  a  ladder  on  the  prem- 
ises of  a  wire  plant,  was  caught  and  killed 
by  a  projecting  bolt  which  extended  4  or  5 
inches  from  a  power  shaft  and  was  invisible 
because  of  the  rapid  revolution  of  the  shafts 
it  was  held  in  Biggs  v.  Consolidated  Barb- 
Wire  Co.  (1899)  60  Kan.  217,  44  L.R.A. 
855,  56  Pac.  4,  5  Am.  Neg.  Rep.  335,  that  the 
question  whether  the  boy  was  of  sufficient 
intelligence,  capacity,  foresight,  and  judg- 
ment to  be  guilty,  under  the  circumstances,, 
of  contributory  negligence  was  for  the  jury. 
To  a  similar  effect  is  a  later  appeal  in 
(1901)  62  Kan.  492,  63  Pac.  740.  9  Am. 
Neg.  Rep.  263. 

A  child  four  and  a  half  years  old  which 
accompanies  its  mother  to  an  oil  mill  can- 
not be  charged  with  contributory  negli- 
gence, at  least  as  matter  of  law,  in  vi-ander- 
ing  about  the  dangerous  machinery  of  the 
mill,  with  the  result  that  she  comes  in 
contact  with  it  and  is  injured.     Poteet  v. 
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injury  by  appliances  with  which  the' 
child  is  familiar,  and  the  danger  of 
which  he  knows  and  appreeiates,  a-  dif- 
ferent rule  would  apply,  and  contribu- 
tory negligence  as  matter  of  law  may 
preclude  recovery.***  And  the  circum- 
stances may  be  such  that  incapacity  on 
the  part  of  a  child,  though  only  eight 
years  old,  to  know  and  appreciate  the 
danger  of  coming  in  contact  with 
dangerous  mill  machinery  will  not  be 
presumed,*** 


Blossom  Oil  A  Cotton  Co.   (1909)   68  Tex. 
Civ.  App.  187,  115  8.  W.  289. 

Where  a  seven-year-old  boy  was  injured 
by  coming  in  contact  with  pumping  ma- 
chinery on  a  vacant  lot  adjacent  to  a  high- 
way, and  it  was  only  a  matter  of  inference 
whether  the  injury  was  due  to  his  climbing 
on  the  machinery  or  standing  too  near  it,  it 
was  .held  in  Henderson  v.  Continental  Ref. 
Co.  (1908)  219  Pa.  384,  123  Am.  St.  Rep. 
668,  68  Atl.  968,  that  the  question  whether 
he  exercised  under  the  circumstances  the 
degree  of  care  commensurate  with  his  age 
was  for  the  jury. 

It  was  held  that  the  question  of  contribu- 
tory negligence  was  for  the  jury,  where  an 
eight -year-old  boy,  who  a  short  time  before 
the  accident  had  been  ordered  away  from 
a  building  in  process  of  erection  adjacent  to 
a  street,  while  passiqg  along  the  street 
stopped  at  the  call  of  a  companion  who  was 
in  the  building,  and  placed  his  hand  on  a 
rope,  which  was  used  for  hoisting  purposes 
and  which  hung  loosely  within  his  reach 
as  he  stood  on  the  sidewalk,  with  the  re- 
sult that  he  was  injured  on  the  starting 
of  the  rope  by  having  his  hand  drawn  into 
a  wheel.  Moynihan  v.  Whidden  (1887)  143 
Kaaa.  287,  9  K.  £.  645.  See,  in  this  con- 
ne<;tion,  Ashbach  v.  Iowa  Teleph.  Cq.  and 
CLeary  v.  Michigan  State  Teleph.  Cb.  cited 
in  note  268,  infra. 

So,  it  was  held  in  Geibel  v.  Elwell  (1897) 
19  App.  Div.  285,  46  N.  Y.  Supp.  76,  that  a 
boy  eleven  years  old,  unaccustomed  to 
docks  Of  to  the  handling  ol  vessels  thereat, 
who,  without  warning  of  the  danger,  being 
called  upon  by  those  in  charge  of  a  boat 
which  was  about  to  leave  the  dock  to  cast 
off  the  stern  line,  attempted  to  do  so,  with 
his  back  to  the  bow,  and  wa3  injured  by 
being  struck  by  an  anchor,  which,  as  the 
bow  swung  around,  projected  qver  the  dock, 
was  not  guilty  of  contributory  negligence 
as  matter  of  law,  so  as  to  prevent  recovery 
for  the  injury  on  that  ground,  although  the 
accident  happened  in  daylight,  and  he  could 
have  seen  the  danger  had  he  looked  be- 
hind him. 

Where  a  seven -year- old  child  on  a  crowd- 
ed emigrant  ship  put  his  foot  on  an  exposed 
rudder  chain  which  ran  along  the  deck  and 
was  injured  by  his  foot  being  drawn  into 
a  block  through  which  the  chain  ran,  it  was 
held  that  his  conduct  was  not  necessarily 
negligent,  even  if  he  was  sui  juris,  and  put 
his  foot  on  the  chain  in  play.  Garoni  v* 
L.R.A.1917F. 


The  question  has  also  been  eonsidered, 
whether  or  not  a  particular  instruetion 
was  erroneous  as  assuming  that  the  ma- 
chinery in  question  was  dangerous,  or  as 
misleading  in  respeot  to  the  standard  by- 
which  the  conduct  of  the  child  should  be 
measured.*** 

d.  Defects  and  ohst'mctions  in  street  or 

Highway* 

As  to  the  degree  of  care  required  of  a 
child  in  actions  for  injuries  on  defective 


Compagnio  Nationale  do  Navigation  (1891) 
14  N.  Y.  Supp.  797. 

W*  It  was  held  contributory  negligence  as 
matter  of  law,  which  would  prevent  re- 
covery for  the  injury,  for  a  boy  fifteen 
years  old,  while  employed  in  cleaning  a 
room,  to  permit  his  hand  to  come  so  near  a 
revolving  fan  as  to  be  drawn  into  it,  where 
his  testimony  showed  that  he  was  aware 
of  the  dangerous  nature  of  the  fan,  and 
of  its  effect  to  create  a  suction  when  in  mo- 
tion. Warble  v.  Sulzberger  Co.  (1914)  185 
Ala.  603,  64  So.  361. 

«M  In  an  action  by  an  eight-year-old  boy 
who  on  the  request  of  hrs  older  brother 
went  to  the  defendant's  mill,  in  which  the 
older  boy  was  employed,  for  the  purpose 
of  learning  the  work  he  was  doing,  for  in- 
jury by  coming  in  contact  with  the  ma- 
chinery in  the  mill  after  he  had  been  there 
for  more  than  a  day,  it  was  said  in  Buch 
V.  Amory  Mfg.  Co.  (1897)  69  N.  H.  257,  76 
Am.  St.  Hep.  163,  44  Atl.  809,  that  it  did 
not  appear  that  any  evidence  was  offered 
tending  to  show  that  the  plaintiff  was  in- 
capable of  knowing  the  danger  of  putting 
his  hand  in  contact  with  the  gearing,  or  of 
exercising  a  measure  of  care  sufficient  to 
avoid  the  danger,  and  such  incapacity  could 
not  be  presumed.  The  case  was  disposed 
of,  however,  on  the  ground  that  the  child 
was  a  trespasser,  and  actionable  negligence 
on  the  part  of  the  defendant  was  not 
shown. 

896  In  an  action  for  injury  to  an  eight- 
year-old  girl  who  was  permitted  by  the 
defendant  to  ride  on  a  pole  or  sweep  drawn 
by  a  horse  and  used  to  propel  machinery 
for  pumping  water,  it  was  held  in  Rosen- 
berg V.  Durfee  (1891)  87  Cal.  645,  26  Pac. 
793,  that  an  instruction,  that  "a  child  of 
such  tender  years  and  immature  judgment 
as  to  be  incapable  of  knowings  compre- 
hending, and  measiu-ing  the  danger  to  which 
it  is  exposed,  and  of  exercising  the  neces- 
sary precaution  in  guarding  against  it, 
cannot  be  charged  with  negligence  in  ex- 
posing itself  to  the  threatened  danger.  In 
determining  this  proposition  in  connection 
with  tliis  case,  you  must  consider  the  age, 
sex,  and  all  the  conditions  surrounding  the 
plaintiff  at  the  date  of  the  injury  as  dis- 
closed to  you  by  the  evidence," — ^was  not 
erroneous  as  assuming  that  the  machinery 
by  which  the  c^ild  was  injured  was  dan- 
gerous, or  as  misleading  on  the  question, 
of  contributory  n^Hgence. 
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sidewalks^  streets,  and  bridgeSi  see  notes 
29,  30y  and  31^  supra;  and  as  to  the  de- 
gree of  care  required  of  a  child  to  avoid 
obstructions  and  other  objects  in  a  street 
or  highway,  see  note  32,  supra. 

The  questions  of  contributory  negli- 
gence of  children  in  actions  against  mu- 
nicipalities for  injuries  due  to  defects 
and  obstructions  in  a  street,  and  of  the 
duty  of  municipalities  toward  children  as 
to  obstructions  or  defects  in  street,  axe 


considered  in  other  notes.^^  Cases  with- 
in the  scope  of  these  notes  are,  in  gener- 
al, excluded  at  this  point  in  the  present 
note.  In  cases  of  injuries  to  children  by 
reason  of  defects  or  obstructions  in  a 
street  other  than  those  within  the  scope 
of  the  notes  above  referred  to,  the  ques- 
tion of  contributory  negligence  has  gen- 
erally been  a  question  of  fact  for  the 
jury.'^  It  has  been  so  held  in  actions 
for  injuries  by  ea.bles  which  were  being 


we  As  to  duty  of  municipality  toward 
children  as  to  obetructiona  or  defects  in 
street,  see  notes  in  6  L.R.A.(N.S.)  905;  20 
L.R.A«(NS.)  753;  84  L.R.A.(N.S.)  118;  and 
L.R.A,1916B,  947.  And  aa  to  contributory 
negligence  of  children  aa  affecting  liability 
of  municipal  corporations  for  defects  and 
obstructions  in  street,  see  notes  in  21  L.R.A. 
(N.S.)  624,  and  48  L.R.A.(N.S.)  631. 

SOT  It  was  held  that  the  question  of  con- 
tributory negligence  waa  for  the  jury,  and 
a  judgment  for  tihe  plain tif[  affirmed,  where 
an  eight -year-old  girl  was  injured  by  the 
catching  of  her  foot  under  a  rail  while  she 
was  attempting  to  cross  a  street  obstructed 
by  rails  and  ties  from  a  street  car  track 
which  was  being  repaired.  Cincinnati,  N. 
&  C.  R.  Co.  V.  Cooke  (1909)  —  Ky.  — ,  121 
S.  W.  467. 

And  whether  a  ten-year-old  gh*l,  while 
waiting  for  a  team  to  pass,  was  negligent 
in  standlnsr  near  heavy  stones,  so  Insecurely 
piled  in  the  street  as  to  be  liable  to  be 
shaken  down  by  passing  vehicles,  was  held 
a  question  for  the  jury,  in  Mahar  v.  Steuer 
(1898)  170  Mass.  454.  49  N.  E.  741, 

So,  in  Hyland  v.  Burns  (1896)  10  App. 
Div.  386,  41  N.  Y.  Supp.  873,  it  was  held 
that  the  question  of  contributory  negligence 
was  for  the  jury  where  a  child  seven  years 
old  was  injured  by  the  fall  of  stones  neg- 
ligently piled  in  a  street,  the  question 
whether  the  child  was  sui  juris,  so  as  to  be 
charegable  with  negligence,  being  at  least 
for  the  jury. 

The  fact  that  a  nine-year-old  girl  who 
was  injured  by  stepping  into  a  hole  about 
6  inches  square  in  a  board  walk  along  a 
private  way,  while  walking  with  her  father 
in  the  dusk  of  the  evening  to  see  a  fire,  had 
for  nearly  every  day  during  the  preceding 
month  and  a  half  observed  the  hole  wa^  held 
in  Callahan  v.  Dickson  (1912)  210  Mass. 
610,  96  N.  E.  1029,  not  conclusive  on  the 
question  whether  she  was  in  the  exercise  of 
due  care,  but  was  only  a  circumstance  to 
be  considered  by  the  jury  in  determining 
that  question. 

In  Lav  V.  Midland  R.  Co.  (1875)  34  L.  T. 
N.  S.  (Eng.)  30,  it  was  held  that  contribu- 1 
tory  negligence  was  not  shown  as  matter 
of  law  where  a  five-year-old  child  in  pass- 
ing over  a  footbridge  placed  his  back  against 
a  wooden  boarding  which  extended  over  a 
part  of  the  bridge,  and  slid  along  until  he 
came  to  the  ornamental  iron  work,  throug^i 
the  interstices  of  whir^h  he  fell,  and  was 
injured. 

And  it  was  held  in  Brinilson  v.  Chicago  & 
L.RA.1917F. 


N.  W.  R.  Co.  (1911)  144  Wis.  614,  32  L.R.A. 
(N.a)  359,  129  N.  W.  664,  that  the  failure 
of  a  boy  five  and  a  half  years,  old,  while 
walking  along  a  plank  walk  which  the  pub- 
lic was  accustomed  to  use,  to  observe  and 
avoid  a  hole  about  a  foot  wide  and  from  6 
to  7  feet  long  made  by  the  removal  of  part 
of  one  of  the  planks  above  a  steam  pit,  the 
opening  being  obscured  from  general  obser- 
vation by  the  steam  emerging  through  the 
cracks,  was  not  negligence  as  matter  of  law. 

It  was  held  also  in  Crawford  v.  Wilson 
&  B.  Mfg.  Co.  (1894)  8  Misc.  48,  28  N,  Y. 
Supp.  514,  affirmed  without  opinion  in 
(1895)  144  N.  Y.  708,  39  N.  E.  857,  that  an 
eight-year-old  child  in  playing  on  a  sidewalk 
was  not  negligent  as  matter  of  law,  so  as 
to  preclude  recovery  for  his  death  by  fall- 
ing into  an  unprotected  excavation  in  the 
walk  while  he  was  coasting  in  a  toy  wagon. 

So,  it  waa  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
a  judgment  for  the  plaintifl'  affirmed,  in  an 
action  for  injury  to  a  fourteen-year-old  girl, 
who  wliile  playing  with  other  children  at 
"jumping  the  rope"  fell  into  an  open  area 
in  the  sidewalk.  McGuire  v.  Spence  (1883) 
91  N.  Y.  303,  43  Am.  Rep.  668.  The  court 
said  that  one  passing  along  a  sidewalk  has 
a  right  to  presume  that  it  is  safe*  and  is 
not  required  to  anticipate  danger;  and 
held,  therefore,  that  the  facta  that  the 
danger  was  obvious  to  one  who  looked,  and 
that  the  accident  happened  in  the  daytime, 
did  not  charge  the  girl  with  contributory 
negligence  as  matter  of  law,  but  that  the 
judgment  in  her  favor  could  be  sustained 
even  if  the  burden  rested  upon  her  to  show 
freedom  from  contributory  negligence. 

It  was  held  also  that  the  question  of  con- 
ributory  negligence  was  for  the  jury  where 
a  boy  eleven  years  old  was  injured  by  the 
fall  of  a  grating  standing  on  edge  beside 
an  area  hole  on  the  street,  while  he  was 
attempting  to  recover  his  hat,  which  had 
been  blown  into  the  hole.  Finnigan  v. 
Biehl  (1899)  61  N.  Y.  Supp.  1116,  reversed 
on  other  grounds  in  (1900)  80  Misc.  736,  6S 
N.  Y.  Supp.  147. 

It  was  held  that  the  queertion  of  con- 
tributory negligence  was  for  the  jury,  and 
a  verdict  for  the  plaintiff  sustained,  in  an 
action  for  injury  to  a  seven-year-old  boy, 
who,  while  walking  along  the  sidewalk  at  a 
place  where  an  iron  girder  was  being  moved 
on  rollers  drawn  by  horses,  was  injured  by 
his  foot  being  caught  by  the  roller,  which, 
on  the  starting  of  the  horse*  without  warn- 
ing,  was  drawn  across  the  walk.    Burns  y. 
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strong  in  a  street,'^  but  under  such  cir- 
cumstances evidence  that  the  child  has 
been  warned  of  the  danger  and  ordered 
to  keep  away  may  require  submissio4  to 
the  jury  of  the  question  of  the  child's 

It  should  be  observed  that  even  in  the 
case  of  an  infant  nineteen  years  old  who, 
while  passing  along  a  highway,  was  in- 
jured in  stepping  off  an  unprotected  em- 


bankment, on  the  question  of  due  care 
the  element  of  age  was  given  consider- 
ation.*'*^ 

On  the  other  hand,  in  an  apparently 
extreme  case,  even  a  five-year-old  child 
was  considered  n^ligent  in  failing  to 
avoid  an  obvious  obstruction  while  play- 
ing in  a  street.*'^ 

The  doctrine  of  attractive  nuisance  as 
applied  to  lumber,  building  material,  etc.. 


F.  Knight  &  Son  (1913)  213  Mass.  510,  100 
N.  E.  618. 

In  Bums  v.  F.  Knight  &  Son  (lAasfl.) 
snpra,  it  was  held  that  an  instnictioii  was 
not  prejudicial  to  the  defendant  that  if  the 
ehUd  knew,  or  il  an  ordinary  child  of  his 
age  ought  to  have  known,  that  the  girder 
was  being  drawn  over  rollers  by  horses,  he 
was  not  in  the  exercise  of  due  care  in  pla- 
cing himself  in  front  of  one  of  the  rollers  '*if 
he  appreciated  the  danger." 

It  was  held  also  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
a  judgment  for  the  plaintiff  affirmed,  in  an 
action  for  the  death  of  an  eight-year-old 
boy,  who,  while  coasting  in  a  toy  wagon 
along  a  sidewalk,  ran  into  an  unprotected 
hole  in  the  walk,  about  6  feet  square  and  7 
feet  deep,  the  accident  occurring  about  six 
o'clock  on  a  March  evening.  Crawford  v. 
Wilson  &  B.  Mfg.  Co,  (1894)  8  Misc.  48,  28 
K.  Y.  Supp.  514,  affirmed  without  opinion  in 
(1895)  144  N.  Y.  708,  39  N.  E.  867. 

And  in  Cincinnati  &  H.  Spring  Co.  v. 
Brown  (1903)  32  Ind.  App.  58,  69  N.  E.  197, 
it  was  held  that  the  question  of  contribu- 
tory negligence  was  for  the  jury,  and  a  judg- 
ment for  the  plaintiff  affirmed  in  an  action 
for  injiu*y  to  a  twelve-year-old  girl,  who 
while  playing  in  a  street  in  the  twilight 
ran  against  a  dilapidated  wire  fence,  which, 
unknown  to  her,  was  among  trees  and 
bushes  on  the  dividing  line  between  the  de- 
fendant's premises  and  the  street. 

And  see  Ricketts  v.  Markdale,  cited  in 
note  353,  infra,  in  which  it  is  apparently 
assumed  that  a  seven-year-old  boy  was  not 
negligent  in  playing  on  timbers  piled  in  a 
street;  also  Jewson  v.  Gatti,  cited  in  note 
353,  infra,  apparently  assuming  that  a  child 
was  not  n^Iigent  in  leaning  against  an  in- 
secure railing  separating  an  open  cellarway 
from  a  street. 

96S  Where  a  telephone  company  was 
stringing  a  cable  in  the  street  by  means  of 
a  team  attached  to  a  rope  which  ran 
through  a  pulley,  it  was  held  that  a  seven- 
year-old  child  could  not  be  held  guilty  of 
contributory  negligence  as  matter  of  law 
in  taking  hold  of  the  rope  so  near  the 
pulley  that  by  the  sudden  jerking  of  the 
rope  its  hand  was  drawn  into  the  pulley  and 
injured.  Ashbach  v.  Iowa  Teleph.  Co. 
(1914)  165  Iowa,  473,  146  N.  W.  441.  See 
in  this  connection,  Moynihan  v.  Whidden, 
cited  in  note  262,  supra. 

To  the  same  effect  is  CLeary  v.  Michigan 
State  Teleph.  Co.  (1906)  146  Mich.  243,  109 
N.  W.  434,  in  which  it  was  held  that  the 
question  of  contributory  negligence  was  for 
L.R.A.1917F.  ' 


the  jury,  and  a  judgment  for  the  plaintiff 
affirmed,  where  a  seven -year -old  boy,  al- 
though he  had  been  warned  to  keep  away, 
while  playing  in  a  street  along  which  a  tele- 
phone cable  was  being  strung  by  means  of 
a  rope  which  ran  through  a  pulley  attached 
to  a  post  near  the  sidewalk,  put  his  hand 
on  the  rope  about  18  inches  from  the  pul- 
ley, and,  on  the  starting  of  the  team  at- 
tached to  the  rope,  was  injured  by  having 
his  hand  drawn  into  the  pulley. 

wsin  overruling  a  contention,  in  an  ac- 
tion for  injury  to  a  boy  seven  years  old, 
who  while  on  the  sidewalk  w^as  struck  by 
a  cable  which  a  street  railway  company 
was  stringing  in  a  street,  that,  on  account 
of  the  immaturity  of  the  boy  there  was  no 
proof  calling  for  an  an  instruction  on  the 
subject  of  contributory  negligence,  the  court 
in  Burckell  v.  Memphis  Street  R.  Co.  (1911) 
2  Tenn.  C.  C.  A.  576,  said:  "An  infant  of 
some  intelligence  and  discretion  is  charge- 
able with  contributory  negligence;  that  is, 
he  is  bound  to  exercise  such  care  as  a  rea- 
sonably prudent  child  of  his  age  and  in- 
telligence would  exercise  under  the  circum- 
stances. .  .  .  We  find  in  this  case  some 
testimony  to  the  effect  that  the  boy  was 
warned  of  the  dangers  and  requested  to 
keep  away.  If  so,  it  was  his  duty,  although 
an  infant,  to  heed  the  suggestions  of  dan- 
ger." 

WO  In  Snow  V.  Provincetown  (1876)  120 
Mass.  680,  it  was  held  that  the  question  of 
contributory  negligence  was  for  the  jur^, 
where  a  girl  nearly  nineteen  years  old,  in 
passing  along  a  highway  with  which  she 
was  familiar,  was  injured  by  stepping  off 
an  embankment  not  protected  by  a  railing, 
in  order  to  avoid  a  cart  which  obstructed  the 
highway  and  was  backed  as  she  passed; 
and  an  obstruction  was  approved  which  per- 
mitted the  jury  in  determining  the  question 
of  contributory  negligence  to  consider  the 
plaintiff's  age.     See  text  at  note  217,  supra. 

S71  Where  a  workman  in  repairing  the 
street  removed  the  lid  of  a  hydrant  and  left 
protruding  about  2  feet  above  the  surface 
of  the  ground  a  T-shaped  water  key,  and, 
on  a  call  that  the  workman  was  coming,  a 
five-year-old  boy  who  was  playing  near  by 
started  to  run  and  ran  against  it,  injuring 
his  eye,  it  was  held  in  Plantza  v.  Glasgow 
(1910)  47  Scot.  L.  R.  688,  that,  assuming 
that  the  defendant  was  negligent,  there 
could  be  no  recovery  because  of  the  boy's 
contributory  negligence,  in  viev/  of  the  facts 
that  he  was  aware  of  the  key  and  that  the 
danger  was  obvious. 
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in  a  street,*^  and  the  question  of  the 
rig:ht  of  a  child  to  recover  for  injuries  by 
obstructions  or  defects  in  a  street,  as  af- 
fected by  the  fact  that  it  is  using  the 
street  for  play,*'*  are  discussed  in  other 
notes.  As  to  whether  a  child  playing  in 
a  street  may  be  of  such  a  tender  age  that 
the  doctrine  of  personal  contributory 
negligence  is  inapplicable,  see  other  sub- 
divisions of  the  present  annotation,*'* 
Generally,  as  to  objects  falling  in  street, 
see  VII.  j,  infra ;  and  as  to  excavations  in 
street,  see  VIL  i,  infra. 

e.  Vehicles. 

As  to  the  degree  of  care  required  of  a 
child  to  avoid  teams  and  wagons  or  au- 
tomobiles in  a  street,  see  notes  27  and  28, 
supra. 


The  question  of  the  duty  of  a  child 
when  crossing  or  traveling  apublic  street 
to  avoid  passing  teams,*^  and  the 
question  of  contributory  negligence  of 
children  in  actions  for  injuries  by  auto- 
mobiles have  been  treated  in  other  nnno- 
tation.*'* 

Oases  within  the  scope  of  these  notes 
are  excluded  in  the  present  note.  There 
are,  however,  a  few  eases  in  which  the 
question  of  contributory  negligence  of 
children  has  arisen  as  regards  injuries 
by  vehicles  in  streets  not  within  the  scope 
of  the  earlier  annotation,  and  which  are 
cited  at  this  point.  Thus,  in  cases  cited 
in  the  footnotes  the  question  has  been 
whether,  when  struck  and  injured  by 
vehicles  in  the  street,  children  were  neg- 
ligent in  sitting  on  the  curb,*^  or  play- 
ing  in    the   street,''*   or   on    the    side- 


878  See  note  in  19  L.R.A.(N.S.)   1129. 

«78See  note  in  20  L.R.A.(N.S.)  763. 

WtSee  III.  supra. 

Ab  to  the  doctrine  that  a  child  of  tender 
years  is  presumably  incapable  of  negligence, 
as  applieid  to  a  case  where  a  child  six  years 
old  was  injured  by  falling  from  lumber  piled 
in  a  street,  see  Harper  v.  Kopp,  cited  in 
note  148,  supra. 

fen  See  notes  in  19  L.R.A.(N.S.)  161,  and 
39  L.R.A.(N.S.)   482. 

«T«See  note  to  Albert  v.  Munch,  L.R.A. 
— ,  — ,  on  the  question  of  the  reciprocal  duty 
of  driver  of  automobile  and  children  in 
street. 

*^It  was  held  that  the  question  of  con- 
tributory n^ligence  was  for  the  jury,  and 
a  verdict  for  the  plaintiff  sustained,  where 
an  eight-year-old  girl  on  her  way  to  school 
sat  down  on  the  curb,  with  one  foot  in  the 
gutter,  and,  while  leaning  forward  to 
sharpen  a  pencil,  was  struck  and  injured  by 
a  wagon,  although  she  testified  that  she 
knew  there  was  considerable  traffic  in  the 
street,  and  did  not  look  for  vehicles. 
O'Shaughnesay  v.  Suffolk  Brewing  Co. 
(1888)   146  Mass.  669,  14  N.  E.  779. 

But  in  Kuebler  v.  New  York  (1891>  39 
N.  Y.  S.  R.  620,  16  N.  Y.  Supp.  187,  it  was 
held  that  the  complaint  was  properly  dis- 
missed on  the  ground  of  insufficient  evidence 
of  negligence  on  the  part  of  the  defendant 
and  also  of  freedom  from  contributory  neg- 
ligence, in  an  action  for  injury  to  a  bright 
boy  nine  years  old  who  was  run  over  by  a 
cart  driven  slowly  along  the  street  while 
he  was  sitting  on  the  edge  of  the  sidewalk 
in  the  dusk  of  the  evening,  with  his  legs 
extended  across  the  gutter,  trying  to  revive 
a  fire  in  the  gutter. 

The  law  will  not  presume  that  a  bright, 
active  girl  three  and  a  half  years  old  has 
sufficient  capacity  and  experience  to  be 
guilty  of  contributory  negligence  in  failing 
L.R.A.1917F. 


to  detect  and  avoid  the  danger  from  a 
wagon,  which,  while  she  is  seated  on  the 
sidewalk  with  her  legs  projecting  over  the 
curb,  approaches  so  near  as  to  pass  over 
her  leg.  Barretto  v.  Moquin,  0.  W.  Coal  Co. 
(1911)  142  App.  Div.  604,  126  N.  Y.  Supp. 
1009. 

^^•It  was  held  that  contributory  negli- 
gence was  not  shown  as  matter  of  law  where 
there  was  evidence  that  an  eight-year-old 
girl,  playing  in  the  street  near  the  curb  in 
the  dusk  of  the  evening,  was  not  entirely 
lacking  in  precaution  to  avoid  vehicles,  but 
was  run  over  by  a  wagon  moving  on  the 
wrong  side  of  the  street  at  such  a  rapid 
rate  that,  although  she  started  to  run  as 
soon  as  she  saw  it,  she  was  unable  to  get 
out  of  the  way.  O'Brien  v.  Iludner  (1903) 
182  Mass.  381,  65  N.  E.  788,  13  Am.  Neg. 
Rep.  325. 

It  was  held  that  contributory  negligence 
as  matter  of  law  was  shown  where  an  eight- 
year-old  boy,  who  was  engaged  in  the  sport 
of  riding  on  the  runners  of  sleighs  in  a 
frequented  street,  without  looking  beliind 
left  the  sleigh  on  which  he  was  riding,  while 
it  was  in  motion,  within  30  feet  of  the 
defendant's  horse  and  sleigh,  which  wore 
following,  and  which  ran  over  him.  Mes- 
senger V.  Dennie  (1884)  137  Mass.  197,  50 
Am.  Rep.  295.  To  a  similar  effect  is  the 
decision  on  a  later  appeal  in  (1886)  141 
Mass.  335,  6  N.  E.  283. 

In  Star  Brewery  Co.  v.  Hauck  (1906)  222 
111.  348,  113  Am.  St.  Rep,  420,  78  X.  E.  827, 
an  action  for  the  death  of  a  ten-year-old 
boy  while  playing  "tag"  in  a  street,  caused 
by  his  being  run  over  by  a  wagon  belonging 
to  the  defendant,  it  was  held  that  the  ques- 
tion of  contributory  negligence  was  for  the 
jury,  and  a  judgment  for  the  plaintiff  af- 
firmed, w^here  there  was  evidence  that  the 
team  was  driven  at  a  fast  trot,  that  the 
boy  was  standing  on  the  street  a  few  feet 
from  the  sidewalk,  with  his  face  turned  in 
the  opposite  direction  to  that  from  which 
the  wagon  was  approaching,  and  that  he 
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walk,*™  or  skating  <m  roller  skates  in  the 
street,*®^  or  coasting  in  a  street,**^  or 
riding  on  the  rear  of  wagons,***  or  other- 
wise so  conducting  themselves  about  ve- 
hicles in  a  street  that  injury  resulted.*** 
See  preceding  subdivisions  of  the  pres- 
ent note  for  discussion  generally  as  to 
the  degree  of  care  required  of  a  child  to 
avoid  vehicles  in  a  street  and  as  to  the 
age  at  which  contributory  negligence 
may  be  inferred. 


/.  jyrawhridge. 

As  to  the  degree  of  care  required  in  ac- 
tions for  injuries  on  drawbridges,  see 
note  39,  supra. 

The  danger  of  standing  too  near  the 
open  end  of  the  draw  as  the  bridge  is 
being  closed,***  or  in  attempting  to  step 
upon  the  bridge  after  it  has  begun  to 
turn,***  is  so  obvious,  especially  to  per- 
sons accustomed  to  this  kind  of  bridges,, 
that  in  the  several  cases  in  which  the 


waa  in  plain  view  of  the  driver  for  a  dis- 
tance of  85  feetv 

«»In  Ehrlich  v.  New  York  (1912)  78 
Misc.  373.  138  N.  Y.  Supp.  294,  it  was  held 
that  a  twelve-year-old  boy  playing  on  the 
sidewalk,  who  saw  a  cart  slowly  approach- 
ing along  the  street  half  a  block  away, 
might  assume  that  the  driver  would  so 
direct  its  course  as  to  avoid  injuring  him, 
and  was  not  chargeable  with  contributory 
negligence  as  matter  of  law,  in  an  action 
for  an  injury  by  being  strucac  by  the  hub 
of  one  of  the  wheels  of  the  cart,  although 
he  paid  no  further  attention  to  it  and  con- 
tinued his  play. 

MO  It  -was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury  where 
an  eight-year-old  boy,  while  skating  on 
roller  akates  near  the  center  of  a  street,  was 
struck  and  killed  by  a  team  which  ap- 
prpiached  rapidly  from  the  rear.  SchafTei 
V.  Baker  Transfer  Co.  (1898)  29  App.  Div. 
459,  51  N.  Y.  Supp.  1092. 

Ml  In  an  action  for  the  death  of  a  twelve- 
year-old  boy  while  coasting  on  a  frequented 
street  leading  from  the  business  portion  of 
a  city  to  a  suburb,  due  to  collision  with  a 
sleigh  approaching  on  the  wrong  side  of 
the  street,  it  was  held  that  the  question 
of  contributory  negligence  was  for  the  jury, 
and  a  judgmient  for  the  plaintiflT  affirmed 
wbere  it  appeared  that  the  street  was  used 
by  boys  for  coasting,  that  teams  had  not 
previously  been  encountered  on  the  wrong 
side  of  the  street,  and  that  there  was  ample 
room  to  p«88  if  the  law  of  the  road  was 
obeyed,  although  the  grade  was  steep,  and 
the  view  was  obstructcwl  because  of  a  curve 
in  the  street.  Terrill  v.  Vir^nia  Brewing 
Co.  (1915)  130  Minn.  46,  LJI.A.1915E,  1028, 
153  N.  W.  136. 

Generally  as  to  injury  to  one  while  coast- 
ing in  street,  see  note  to  Lynch  v.  Public 
Service  R.  Co.  42  L.R.A.(N.S.)  866. 

Ml  As  to  the  standard  by  which  the  con- 
duct of  an  infant  should  be  measured,  in 
an  action  for  injury  by  being  struck  by  the 
pole  of  a  wagon  following  that  on  the  rear 
of  which  the  child  was  riding,  see  Illinois 
Iron  &  Metal  Co.  v.  Weber,  cited  in  note 
56,  supra. 

It  has  been  held,  in  actions  for  injuries 
to  children  on  the  rear  of  wagons  driven 
along  a  street,  by  contact  with  the  pole  of 
a  wagon  following,  on  the  stopping  or 
backing  of  the  advance  wagon,  that  the 
question  of  contributory  negligence  was  for 
Ii.R.A.l»17F. 


the  jury,  and  that  the  court  could  not  say 
as  matter  of  law  that  the  position  of  the 
child  constituted  such  negligence  on  its  part 
as  would  prevent  a  recovery.  Gibbons  v. 
Vanderhoogt  (1808)  76  lU.  App.  106  (boy 
fourteen  years  old  seated  on  rear  of  wagon 
with  legs  hanging  over  the  end) ;  Weick  v. 
Lander  (1874)  75  111.  03  (boy  twelve  years 
old  seated  on  projecting  bottom  of  wagon, 
beyond,  and  with  his  back  to,  the  tail- 
board). 

•Wit  is  contributory  negligence  as  mat- 
ter of  law  for  a  bright  boy  nearly  ten  years 
old  to  put  his  hand  between  the  front  and 
rear  wheels  of  a  moving  wagon,  in  an  effort 
to  obtain  a  toy  which  has  been  thrown 
from  the  wagon  and  has  fallen  under  it, 
with  the  result  iihat  his  arm  is  run  over 
and  crushed.  Hight  v.  American  Bakery 
Co.  (1912)  168  Mo.  App.  431,  161  8.  W.  776. 

In  Lynch  v.  Nurdin  (1841)  1  Q.  B.  29.  113 
Sng.  Reprint,  1041,  4  Perry  &  D.  672,  10  \m 
J.  Q.  B.  N.  S.  73,  6  Jur.  707,  it  was  held 
that  a  six-year-oki  boy  was  not  precluded 
as  matter  of  law  from  recovery  for  an  injury 
sustained  by  falling  from  the  defendant's 
cart,  on  the  ground  that  his  negligent  or 
wrongful  act  contributed  to  the  injury, 
where  it  appeared  that  the  cart  was  left 
standing  unattended  in  a  street  for  half 
an  hoar,  and  that  during  this  time  the 
plaintiff  and  other  children  played  about 
it  and  climbed  into  the  cart,  and  that  the 
accident  was  due  to  the  fact  that  while  the 
plaintiff  was  getting  down  from  the  cart 
another  boy  started  the  horse. 

M4it  was  held  in  Ward  v.  New  York 
(1807)  10  At>p.  Div.  48,  45  N.  Y.  Supp.  801, 
that  a  thirteen-year-old  boy,  who  was 
familiar  with  the  method  of  operatinc^  a 
drawbridge  and  knew  that  its  closing  would 
result  in  a  considerable  shock,  was  negli- 
gent as  matter  of  law  in  standing  on  th<> 
draw,  within  2^  feet  of  the  open  end,  as 
it  was  being  closed,  with  the  result  that  he 
was  thrown  down  by  the  concussion,  and 
his  leg  caught  and  injured  between  the  draw 
and  the  abutment. 

W5  It  was  held  that  contributory  negli- 
gence was  shown  as  matter  of  law  which 
would  prevent  recovery  for  her  death,  where 
a  girl  ten  years  old  attempted  to  jump  or 
step  onto  a  swing  bridge  after  it  had  be- 
gun to  turn,  and  was  crushed  between  the 
bridge  and  the  wall.  Cusimano  v.  New  Or- 
leans (1909)   123  La.  565,  49  So.  195. 
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question  of  contributory  negligence  in 
that  respect  has  arisen  infants  have  been 
held  negligent  as  matter  of  law. 

But  where  a  boy  nine  years  old  re- 
mained on  a  turn  bridge  at  the  request 
of  the  bridge  tender,  to  assist  in  turning 
it,  and  on  the  collision  of  the  bridge  with 
a  steamboat,  attempted  to  jump  upon  the 
boat,  as  others  with  him  did,  and  as  told 
by  a  policeman  to  do,  and  was  drowned, 
it  was  held  that  contributory  negligence 
was  not  shown  as  matter  of  law.^® 

Attention  is  called  in  the  footnote  to 
several  cases  of  this  class,  among  possi- 
bly others,  in  which  the  decisions  turn  on 
the  question  of  negligence  on  the  part  of 
the  defendant,  rather  than  of  contrib- 


utory  negligence   on   the  part   of   the 
child.**' 

g.  Electricity* 

As  to  the  degree  of  care  required  of  a 
child  in  actions  for  injuries  by  electric- 
ity, see  note  41,  supra. 

Reference  is  made  in  the  footnote  to 
cases  cited  elsewhere  in  the  present  note 
which  discuss  general  questions  per- 
taining to  contributory  negligence  of 
children,  in  actions  for  injuries  by  con- 
tact with  electric  wires.*^ 

Usually  the  question  of  contributory 
negligence  in  actions  for  injuries  to  in- 
fants by  coming  in  contact  with  wires 
charged  with  electricity  has  been  held  to 
be  for  the  jury.**®    The  reasons  for  the 


M6  Johnson  V.  Chicago  (1913)  178  111. 
App.  210. 

M7The  decieions  in  Gavin  v.  Chicago 
(1880)  97  UL  66,  37  Am.  Rep.  99,  and  John- 
son V.  Chicago  (1887)  24  111.  App.  26,  that 
there  could  be  no  recovery  for  Injuries  to 
children  by  being  caught  beween  a  swing 
bridge,  as  it  was  being  closed,  and  the  abut- 
ment, rest  on  the  ground  that  actionable 
negligence  on  the  part  of  the  defendant 
was  not  shown.  In  the  former  case  the 
child  was  four  years  old,  and  was  injured 
w^en  attempting  to  jump  off  the  bridge,  as 
older  boys  with  him  had  done;  and  the 
court  said  that  of  course  the  child  was  too 
young  to  exercise  any  care  for  his  personal 
safety.  In  the  latter  case  the  child,  who 
was  seven  years  old,  was  injured  in  at- 
tempting  to  get  upon  the  bridge,  and  the 
court  did  not  discuss  the  question  of  con- 
tributory negligence. 

M^As  to  the  question  of  presumption  to 
understand  and  appreciate  the  danger,  as 
applied  in  the  case  of  a  thirteen -year -old 
boy  who  voluntarily  touched  a  telephone 
guy  wire,  which  he  knew  was  probably 
charged  with  electricity,  with  the  result 
that  he  was  injured  by  an  electric  shock, 
see  Dowlen  v.  Texas  Power  &  Lig^t  Co. 
cited  in  note  185,  supra. 

And  as  recognizing  the  doctrine  that  a 
child  ten  or  twelve  years  old  is  presump- 
tively incapable  of  contributory  negligence, 
as  applied  to  an  action  for  injury  in  volun- 
tarily touching  an  electric  wire  attached  to 
a  street  lamp  which  had  fallen,  see  Potera 
v.  Brookhaven,  cited  in  note  179,  supra. 

As  applying  the  same  standard  of  care  to 
a  sixteen-year-old  boy  who  was  injured  by 
attempting  to  pick  up  a  live  electric  wire, 
which  had  fallen  in  the  street,  as  in  the 
case  of  an  ordinarily  prudent  adult,  see 
Frauenthal  v.  Laclede  Gaslight  Co.  cited  in 
note  204,  supra. 

As  to  the  care  required  of  a  sixteen -year- 
old  boy  to  avoid  injury  by  contact  with  an 
electric  wire,  see  Rice  v.  Wheeling  Elec- 
trical Co.  cited  in  note  213,  supra. 

And  as  to  instructions  directing  the  jury 
to  consider,  on  the  issue  of  contributory 
negligence  in  actions  for  injuries  by  elec- 
L.R.A.1917F. 


tricity,  certain  facts,  such  as  the  infant's 
knowledge  of  electricity  and  of  the  par- 
ticular wire,  see  note  78,  supra. 

»9In  Texarkana  Gas  &  E.  L.  Co.  v.  Orr 
(1894)  59  Ark.  216,  43  Am.  St.  Rep.  30,  27 
S.  W.  66,  an  action  for  the  death  of  a  boy 
by  contact  with  electric  wire  in  the  street, 
it  was  held  that  the  question  of  contribu- 
tory negligence  was  for  the  jury,  where  it 
appeared  that  at  the  time  of  the  accident  he 
was  engaged  in  dragging  a  dead  electric 
wire  across  the  street,  and,  apparently  in 
obedience  to  the  command  of  a  policeman 
to  put  the  wire  down,  swung  it,  when,  it 
came  in  contact  with  a  live  wire,  and  he 
was  killed,  although  there  was  evidence 
that  he  was  probably  aware  that  some  of 
the  wires  in  the  street  were  charged  with 
electricity,  and  that  he  had  been  warned  of 
the  danger.  The  court  stated  that  the  age 
of  the  deceased  was  not  shown,  but  that 
ho  appeared  to  have  been  of  that  mdiscreet 
age  which  is  between  irresponsibility  and 
the  full  responsibility  of  manhood,  and  at 
an  age  when  it  might  fairly  be  left  to  the 
jury  to  say  how  far  he  should  be  held  re- 
sponsible. 

And  in  Macon  v.  Paducah  Street  R.  Co. 
(1901)  110  Ky.  680,  62  S.  W.  496,  an  acftion 
against  a  street  railway  company  for  in- 
jury to  a  twelve-year-old  boy  by  coming  in 
contact  with  a  live  electric  wire  which  was 
permitted  to  hang  in  a  street,  the  court  in 
regard  to  the  question  of  contributory  negli- 
gence said:  ''It  was  also  the  province  of 
the  jury  to  determine  whether  or  not  plain- 
tiff had  in  fact  been  warned  of  the  danger 
of  taking  hold  of  the  wire,  and  if  so, 
whether,  considering  his  age  and  caT)acity 
and  all  the  other  circumstances  as  shown 
by  the  evidence  at  the  time  that  he  did 
take  hold  of  it,  he  was  guilty  of  such  con- 
tributory negligence  as  barred  his  right  to 
recover  in  this  action." 

It  was  held  that  the  question  of  contribu- 
tory negligence  was  for  the  jury  where  a 
boy  sixteen  years  old,  with  knowledge  that 
others  had  received  slight  shocks  from 
touching  various  articles  in  a  blacksmith 
shop,  on  request  assisted  in  removing  an 
electric  wire   therein  which   was   sparking 
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rale  that  contributory  aepligenee  of  in- 
fants is  generally  for  the  jury  would 
appear  to  apply  with  special  force  in 
this  elass  of  cases,  where  the  danger  is 
not  generally  obvious,  and  its  probable 
extent,  even  if  it  is  in  some  measure 


apparent,  is  not  likely  to  be  appreciated 
by  inexperienced  children.  It  will  be 
observed  that  in  many  of  the  cases  cited 
in  the  last  footnote  in  which  the  ques- 
tion of  contributory  negligence  was  held 
to  be  for  the  jury,  the  contact  with  the 


and  causing  the  beam  to  which  it  was  at- 
tached to  smoke,  when,  because  of  the  ex- 
cessive voltage,  the  current  broke  through 
the  insulation  on  the  wire,  causing  the  in- 
jury. Rice  V.  Wheeling  Electrical  Co. 
(1907)  62  W.  Va.  686,  59  S.  E.  626. 

The  question  of  contributory  negligence 
was  held  to  be  for  the  jury  where  a  girl 
eight  years  old  was  injured  by  coming  in 
contact  with  a  live  electric  wire  which  had 
broken  and  fallen  in  the  yard  of  her  h,o^^* 
Hcbert  v.  Hudson  River  Electrii  CO-  Ut^09') 
136  App.  Div.  107,  129'N.  Y:'giiJ>>.xiJ72: 
The  circumstances  of  the .  accident '  do  not 
appear,  but  the  court  coaiidered  that  there 
was  a  presumption  that  a  child  of  this  age 
is  non  sui  juris.     See  note  167,  supra. 

And  it  was  held  that  contributory  neg- 
ligence was  not  shown  as  matter  of  law, 
where  a  boy  ten  or  twelve  years  old  was  in- 
jured by  contact  with  an  electric  wire  at- 
tached to  a  lamp  which  had  fallen  in  a 
street.  Potera  v.  Brookhaven  (1909)  95 
Miss.  774,  49  So.  617.  The  evidence  was 
conflicting  as  to  the  manner  of  the  accident, 
the  boy  testifying  that  he  was  walking 
along  the  street  and  did  not  see  the  wire  or 
know  it  was  there  until  he  came  in  contact 
with  it;  while  the  evidence  for  the  defend- 
ant was  that  he  voluntarily  touched  the 
wire.  In  a  concurring  opinion  one  of  the 
judges  took  the  position  that  the  question 
of  contributory  negligence  did  not  arise  in 
the  case,  and  that  a  boy  of  this  age  shonld 
not  be  charged  with  the  knowledge  and  dis- 
cretion necessary  to  avoid  such  a  dangerotis 
agency.  See  this  case  in  note  179, 
supra. 

It  was  held  that  contributory  negligence 
was  not  shown,  at  least  as  matter  of  law, 
where  a  fourteen-year-old  boy  while  pass- 
hig  along  a  street  took  hold  of  a  pulley 
wire,  which  was  attached  to  a  reel  on  a  pole 
about  4|  feet  above  the  aidewalk  and  used 
in  raising  and  lowering  an  electric  street 
lamp,  and  was  killed  by  an  electric  shock, 
it  not  appearing  that  he  knew  of  the  danger, 
or  that  there  was  anything  to  warn  him 
that  the  wire  was  charged  with  electricity. 
Lexington  R.  Ck>.  v.  Fain  (1903)  24  Ky.  h, 
I^p.  1443,  71  8.  W.  628. 

So  it  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  where 
a  seventeen-year-old  boy,  while  playing  in 
the  street,  slipped  on  the  edge  of  a  drain 
between  the  sidewalk  and  the  street,  and 
in  order  to  save  himself  from  falling, 
cauj^t  hold  of  a  loop  5  or  6  feet  above  the 
ground,  in  a  chain  which  hung  from  an 
electric  light  pole  and  was  used  in  raising 
and  lowering  the  light,  and  was  killed  by 
an  electric  shock.  Irvine  v.  Greenwood 
(1911)  89  S.  C.  511,  36  LJRA..(N.S.)  363, 
72  S.  E.  229. 
L.R.A.1917P. 


Whether  a  nine-year-old  boy,  who  while 
playing  in  an  alley  grasped  the  end  of  a 
wire  hanging  loose  from  an  overhead  elec- 
tric wire  and  received  an  electric  shock,  was 
guilty  of  contributory  negligence,  was  held 
to  be  a  question  for  the  jury  in  Brubaker 
v.  Kansas  City  Electric  Light  po.  (1908)  130 
Mo.  App.  439,  110  S.  .W.:12,  ,^here  there 
was  evidence  thaf.shoiftlx  l^^pr^  the  injury 
his  j»1|iy5iat^s*.»£a(r«j-4ceite(l  slight  shocks 
front  the  Vu^,«ahd  that  when  the  plaintiff 
4i'|^pr6aihed*  it  they  told  him  not  to  touch 
It  as  it  might  shock  him,  and  he  replied 
that  he  was  not  afraid,  and  thereupon  took 
hold  of  the  wire. 

In  Walters  v.  Denver  Consol.  Electric 
Light  Co.  (1898)  12  Colo.  App.  145,  54  Pac. 
960,  5  Am.  Neg.  Rep.  5»  it  was  held  that 
contributory  negligence  was  not  shown  as 
matter  of  law  by  allegations  in  a  complaint 
that  the  plaintiff,  a  twelve-year-old  boy, 
knowing  nothing  of  the  danger  incident  to 
coming  in  contact  with  the  wires  attached 
to  an  insulator  directly  under  a  window  in 
his  father's  house,  on  looking  out  of  the 
window  and  seeing  the  insulator  removed 
from  its  support,  took  hold  of  it  for  the 
purpose  of  replacing  it,  and  was  injured  by 
coming  in  contact  with  exposed  electric 
wires  attached  to  the  insulator.  See  also 
subsequent  appeal  in  (1902)  17  Colo.  App. 
192,  68  Pac.  117,  11  Am.  Neg.  Rep.  574,  in 
which  a  similar  conclusion  i»  reached  in  re- 
gard to  evidence  supporting  the  above  alle- 
gations. 

And  it  was  held  in  Day  v.  Consolidated 
Light,  Power  &  Ice  Co.  (1909)  136  Mo. 
App.  274,  117  S.  W.  81,  that  a  sixyear-old 
child  was  not  chargeable  with  contributory 
negligence,  at  least  as  matter  of  law,  in 
projecting  his  head  over  the  edge  of  a  roof 
on  which  he  had  been  playing,  in  order  to 
see  a  ball  which  had  fallen  to  the  alley 
below,  with  the  result  that  he  was  killed 
by  contact  with  a  defectively  insulated  elec- 
tric wire  6  inches  from  the  edge  of  the  roof. 

Where  a  boy  seven  and  a  half  years  old, 
while  passing  along  a  street  in  which  an 
electric  light  wire  had  fallen  to  within 
about  2  feet  of  the  ground,  took  hold  of 
the  wire  for  the  purpose  of  passing  under 
it,  as  his  younger  brother  who  was  with 
him  had  done  without  harm,  and  was  in- 
jured by  an  electric  shock,  it  was  held  in 
Madison  v.  Thomas  (1908)  130  6a.  153,  60 
S.  E.  461,  that  the  question  of  contributory 
negligence  was  for  the  jury,  and  a  judgment 
for  the  plaintiff  in  an  action  for  the  injury 
so  sustained  was  affirmed. 

And  it  was  held  also  that  the  fact  that 
the  boy  was  unusually  bright  and  intelli- 
gent for  a  child  of  his  age,  .and  testified 
that  a  few  minutes  before  the  accident  he 
heard  the  whistle  blow  at  the  electric  light 
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electric  wire  was  accidental,  or  its 
nature  was  mistaken  and  no  shock  antici- 
pated, or  the  circumstances  were  such  as 
to  lead  the  child  to  believe  that  no 
serious  harm  at  least  would  result.    And 


generally!  it  se^ns  that  in  playing  witii 
a  live  wire  in  a  street,  which  to  hit 
knowledge  others  have  handled  without 
serious  injury,  an  infant  of  ordinary 
experience  and  discretion  should  not  be 


plant  and  knew  that  this  meant  that  the 
lights  were  coming  on,  and  that  he  knew 
that  electric  light  wires  crossed  the  street 
and  that  it  was  dangerous  to  come  in  con- 
tact with  them  when  the  current  was  on, 
did  not  necessarily  show  negligence  on  his 
part  in  taking  hold  of  the  wire,  where  he 
further  testified  that  he  did  not  know  it 
was  an  electrkvaVii^c  or  he  would  not  have 
taken  hold  0i^it9^n«r«th^.he^wa8  not  think- 
ing at  the'tifn^.ab<tut*|lK*^(ectcic  wires. 

Ibid.  •••;:;::    :  /•:••; 

Where  a  fourteen-year-oW*b#f,  lotf  Jhe« 
purpose  of  lighting  an  electric  street *latn|),- 
shook  a  "hanger"  wire  used  for  raising  and 
lowering  the  lamp  and  extending  to  within 
6|  feet  of  the  street,  and  received  a  charge 
of  electricity  which  caused  his  deah,  it  was 
held  in  Charette  v.  L'Anse  (1908)  154  Mich. 
304,  117  N.  W.  737,  that  the  question  of 
contributory  negligence  was  for  the  jury, 
and  a  judgment  for  the  defendant  affirmed. 
There  was  evidence  that  occasionally  boys 
turned  on  the  light  by  shaking  the  wire, 
and  also  that  the  deceased  had  been  warned 
that  it  was  dangerous  to  handle  the  wires. 
An  instruction  was  approved  that  the  de- 
cedent "was  bound  to  exercise  ordinary  care 
for  his  own  safety,  taking  into  consideration 
his  age  and  experience,  and  all  of  the  other 
circumstances  of  the  case.  You  have  a 
rijBjht  to  consider  in  this  regard  the  question 
of  whether  the  hanger  wire  was  such  a  con- 
trivance and  placed  in  such  a  situation  that 
a  boy  of  the  agef^  knowledge,  and  experience 
of  plaintilTs  intestate  would  be  liable  to  at- 
tempt to  turn  on  said  light  in  the  manner 
in  which  it  is  claimed  the  plaintiff's  in- 
testate did  at  the  time  of  his  death;  the 
U8age  or  custom,  if  any,  that  existed  among 
the  public  generally  aa  to  grasping  the 
hanger  wires  on  the  lamps  on  the  public 
streets,  and  shaking  the  same  for  the  pur- 
pose of  turning  on  said  light;  the  distance 
of  said  hanger  wire  from  the  street;  its 
proximity  to  the  sidewalk;  the  fact  that 
said  pole  upon  which  said  wires  were  strung 
occupied  a  public  street;  the  knowledge,  if 
any,  which  the  plaintiff's  intestate  had  as 
to  the  danger  of  grasping  said  hanger 
wires;  any  warning  which  you  may  find 
he  had  received  as  to  keeping  away  from 
the  poles  or  wires  of  the  defendant;  the 
question  of  whether  the  danger  of  grasp- 
ing the  hanger  wire  as  he  did  was  an  ap- 
parent danger  or  hidden  danger;  whether 
the  hanger  was  supposed  to  be  charged  with 
electricity  or  not;  and  all  of  the  other  cir- 
cumstances of  the  case  which  in  your  judg- 
ment have  a  bearing  upon  the  question  of 
whether  he  exercised  that  due  and  reason- 
able care  for  his  own  safety  which  a  boy  of 
his  age  and  experience  should  have  exer- 
cised under  the  same  or  similar  circum- 
stances." 

It  was  held  also  in  Charette  t.  L'Anse 
L.R.A.1917F. 


(Mich.)  supra,  that  it  was  not  erroneons 
to  refuse  an  instruction  to  the  effect  that 
the  mere  fact  that  the  decedent  grasped  the 
hanger  wire  at  the  time  he  received  the 
shock  which  resulted  in  his  death  was  not 
sufiScient  to  justify  the  jury  in  finding  that 
he  was  guilty  of  contributory  negligence, 
but  that  they  must  further  find  that  in  so 
doing  he  did  not  act  as  an  ordinarily  pru- 
dent person,  of  his  knowledge  of  the  danger, 
and  of  the  same  age,  judgment,  and  ex- 
perience, would  have  acted  under  the  cir- 
c^ftfstanQes;  as  the  instruction  was  mislead- 
ing*,'m.tiafAt*  aest  upon  the  defendant  the 
burieif  pf-^pijool  tff  ^contributory  negligence, 
and  implied  *t?iaC  ,08  a  matter  of  law,  it 
could  not  be  said  that  the  fact  of  grasping 
the  wire  was  not  contributory  negligence. 

And  in  view  of  evidence  that  the  decedent 
had  been  warned  that  it  was  dangerous  to 
handle  the  wires,  and  that  he  should  keep 
away  from  them,  it  was  held  not  erroneous 
to  refuse  an  instruction  that  he  had  a  right 
to  presume  that  the  defendant  had  done  its 
duty  in  nrotecting  and  safeguarding  the 
wires  so  that  they  would  be  safe  to  handle, 
and  that  it  was  not  negligence  on  his  part 
not  to  look  out  for  danger  If  under  all  the 
circumstances  there  was  no  reason  to  appre- 
hend any.    Ibid. 

Negligence  on  the  part  of  a  twelve-year- 
old  boy  in  failing  to  avoid  an  electric  wire 
lying  across  his  path,  while  walking  along 
the  sidewalk  of  a  public  street,  was  held 
not  to  be  shown  as  a  matter  of  law  in  Rowe 
V.  New  York  &  N.  J.  Teleph.  Co.  (1901)  «0 
N.  J.  L.  19,  48  Atl.  523,  0  Am.  Neg.  Rep 
628,  an  action  for  his  death  by  contact 
with  the  wire,  where  there  was  evidence 
that  the  accident  occurred  in  the  dusk  of 
the  evening,  that  it  was  raining,  and  a  man 
who  was  walking  with  the  boy  testified 
that  he  could  not  see  the  wire,  although  as 
they  approached  the  place  of  the  accident 
he  saw  a  line  of  small  electric  lights  in  the 
grass  between  the  walk  and  the  curb. 

It  was  held  that  the  question  of  contribu- 
tory negligence  was  for  the  jury,  and  a 
judgment  for  the  plaintlflT  affirmed,  where 
a  twelve-year-old  boy,  although  warned  of 
the  danger,  on  a  dare  of  other  boys  who  had 
discovered  a  live  electric  wire  in  the  street, 
touched  the  wire,  after  first  having  at- 
tempted to  insulate  htmi^elf  by  standing  on 
a  board,  with  the  result  that  he  was  in- 
stantly killed.  Owensboro  v.  York  (1904) 
117  Ky.  294,  77  S.  W.  1130.  It  should  be 
observed,  however,  that  there  is  a  strong 
dissenting  opinion  in  this  case,  on  the 
ground  that  the  boy  was  shown  to  have 
sufficient  knowledge  and  appreciation  of  the 
danger  to  be  chargeable  with  negligence  as 
matter  of  law,  and  that  three  of  the  seven 
judges  dissented. 

And  it  was  held  that  contributory  negli- 
gence was  not   shown   as   matter   of   law 
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held  negligent  as  matter  of  law.  But 
the  age,  knowledge,  and  ezperienee  of 
the  partienlar  infant  may  be  such  that 
his  conduct  in  voluntarily  coming  in  con- 


tact with  a  live  electric  wire  can  be 
declared  negligent  by  the  court ;  ^^  and 
this  is  true  especially  where  the  op- 
portunity for  contact  with  the  electric 


where  a  boy  thirteen  years  old  was  killed 
by  brmging  a  loose  guy  wire  in  contact 
with  an  electric  wire  above  the  street  for 
the  purpose  of  receiving  a  shock,  on  being 
dared  to  do  so  by  his  companions,  several 
of  whom  to  his  knowledge  had  done  so 
without  receiving  serious  injury.  Pierce  v. 
United  Gas  &  K  Co.  (1911)  161  Cal.  176, 
118  Pac  700. 

In  South  Omaha  Waterworks  Co.  v.  Vo- 
casek  (1901)  62  Neb.  710,  87  N.  W.  536,  10 
Am.  N^.  Rep.  680,  it  was  held  that  eri- 
denoe  tluit  a  boy  seventeen  years  old  knejr 
that  a  guy  wire  attached  to  fui  >§16Q^'(iG 
light  post  carried  an  electric  curi;eiitv,ttlfat ' 
he  voluntarily  touched  it ;  after"  being 
cautioned  by  a  younger  boy,'  an<f  was  killed, 
did  not  conclusively  establish  contributory 
negligence,  where  it  also  appeared  that  the 
current  had  been  running  over  this  wire  for 
several  days,  during  whidi  time  boys  had 
been  playing  with  it  and  receiving  shocks, 
and  that  a  few  minutes  before  the  accident 
the  deceased,  and  others  in  his  presence, 
handled  it  without  harm. 

It  was  held  that  the  question  of  contribu- 
tory negligence  was  for  the  jury,  and  a 
judgment  for  the  plaintiff  affirmed,  where 
a  boy  eleven  years  old,  who  was  sent  on  an 
errand  along  a  public  street,  was  injured 
•  by  contact  with  a  broken  electric  wire 
suspended  from  a  post  in  the  street,  there 
being  evidence  that  while  on  his  way  his 
cap  blew  off,  and  upon  hastily  replacing  it 
he  lowered  his  head  to  keep  the  wind  from 
bis  face,  and,  passing  rapidly  along,  came  in 
contact  with  the  wire,  that  he  had  no  pre- 
vious knowledge  thereof,  and  no  reason  to 
believe  it  was  there,  unless  it  might  be  so 
inferred  from  the  fact  that  on  the  previous 
evening  he  had  seen  a  wire  suspended  at 
another  pole  150  feet  distant.  Boyd  v. 
Portland  General  Electric  Co.  (1902)  41 
Or.  336,  68  Pac.  810. 

So,  in  Commonwealth  Electric  Co.  v.  Mel- 
vUle  (1904)  210  lU.  70,  70  N.  E.  1052,  it 
was  held  that  the  question  of  contributory 
negligence  was  for  the  jury,  and  a  judgment 
for  the  plaintiff  affirmed,  in  an  action  for 
injury  to  a  fourteen-year-old  boy,  who,  at- 
tracted by  a  fire  in  the  vicinity,  due  to  the 
^grounding**  of  an  electric  wire  which  was 
fastened  to  the  under  part  of  a  sidewalk 
5  feet  above  the  ground  along  a  vacant  lot, 
crawled  to  the  ground  from  the  walk,  and, 
accidentally  touching  the  wire,  was  injured 
by  an  electric  shock,  where  it  appeared  that 
he  did  not  know  that  the  wire  was  under 
the  walk  and  had  no  reason  to  anticipate 
the  danger. 

Where  an  eight-year-old  boy  while  cross- 
ing a  bridge  pushed  his  arm  through  the 
lattice-work  of  the  iron  railing  protecting 
the  side,  and  touched  a  defectively  insulat- 
ed electric  wire  14  to  20  inches  from  the 
railing,  it  was  held  in  Gloster  v.  Toronto 
Electric  Light  Co.  (1906)  38  Can.  S.  C.  27, 
L.R.A.1917F. 


1  B.  R.  C.  786,  6  Ann.  Cas.  529,  that  con- 
tributory negligence  was  not  shown  as  mat- 
ter of  law. 

In  Lynchburg  Teleph.  Co.  v.  Booker 
(1906)  103  Va.  594,  50  S.  E.  148,  an  action 
for  injury  to  an  eight-year-old  boy,  who, 
while  on  the  sidewalk,  seeing  what  he  sup- 
posed to  be  a  string  dangling  through  the 
limbs  of  a  tree  in  an  adjacent  yard,  put  out 
his  hand  and  grasped  it,  ftud,^  the  object 
being  in  fact  a  broj^eji  jjrectfic  wjre  heavily 
chargj^,  WAS  4n)u^^,*tlfe' court,  in  affirming 
a'/iXdguMnt  foe  ttih  plaintiff  for  the  injuries 
so^i^itained.  approved  generally  the  instrue* 
tiotis,  one  of  which  was  to  the  eifect  that 
an  eight-year-old  boy  is  presumed  to  be  in- 
capable of  contributory  negligence,  but  that 
if  he  was  of  sufficient  intelligence,  capacity, 
and  experience  to  know  the  probable  dangei' 
from  the  wires  upon  or  near  the  street,  and 
his  duty  to  avoid  them,  and  negligently 
failed  to  do  so,  his  contributory  negligence 
would  prevent  recovery. 

A  ten-year-old-boy  who  while  playing  On 
a  lawn  is  injured  by  coming  in  contact  with 
a  live  electric  wire,  which  has  broken  and 
fallen  near  the  ground,  is  not  guilty  of  con- 
tributory negligence  if  he  exercises  such 
care  as  is  usually  exercised  by  children  of 
his  age,  maturity,  and  capacity.  Daltry  v. 
Media  Electric  Light,  Heat  &  P.  Co.  (1904) 
208  Pa.  403,  57  Atl.  833,  affirming  a  judg- 
ment for  the  plaintiff  in  an  action  for  the 
injury  so  sustained. 

In  affirming  a  judgment  for  the  plaintiff, 
in  an  action  for  the  death  of  a  ten-year-old 
boy  by  coming  in  contact  with  defectively 
insulated  electric  wires  strung  along  the 
outside  of  a  viaduct  constituting  a  part  of 
a  street,  the  court  in  Consolidated  Electric 
Light  &  P.  Co.  V.  Healy  (1902)  65  Kan. 
798,  70  Pac.  884,  13  Am.  Neg.  Rep.  71, 
although  discussing  only  the  question  of 
negligence  on  the  part  of  the  defendant, 
apparently  assumed  that  tlie  boy  was  not 
negligent,  at  least  as  matter  of  law,  in 
climbing  over  the  viaduct  railing,  several 
feet  high,  as  boys  were  in  the  habit  of 
doing,  and  coming  in  contact  with  the  wires, 
which  were  placed  at  distances  of  a  foot  or 
more  on  timbers  projecting  from  the  side 
of  the  viaduct. 

*»oit  was  held  that  contributory  negli- 
gence was  shown  as  matter  of  law  by  a  six- 
teen-year-old boy,  of  unusual  intelligence 
for  one  of  his  age,  in  voluntarily  attempt- 
ing, after  wrapping  a  handkerdiief  about 
his  hand,  to  pick  up  a  live  electric  wire 
which  had  fallen  in  the  street,  although  he 
had  been  warned  of  the  danger.  Frauen- 
thai  V.  Laclede  Gaslight  Co.  (1896)  67  Mo. 
App.  1.    See  note  204,  siipra. 

And  in  Johnston  v.  New  Omaha  Thom- 
son-Houston Electric  Light  Co.  (1907)  78 
Neb.  24,  17  L.R.A.(N.S.)  435,  110  N.  W. 
711,  113  N.  W.  526,  it  was  held  that  a 
bright  boy  twelve  years  old,  living  in  a 
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wire  is  not  presented  to  one  using  the 
premises  or  the  street  in  an  ordinary 


•way.*** 

Of  course;  there  may  be  no  evidence 
from  which  negligence  on  the  part  of  the 
infant  can  be  inferred, — ^if,  for  instance, 
the  wire  is  not  of  a  kind  ordinarily 
charged  with  electricity,  and  there  are 
no  circumstances  to  incite  suspicion  in 
this  regard.^* 

h,  Emergenoiea,  in  general. 

Cases  o£  ^fajg^kind  apply  principles  not 
peculiar  to  ^i^ns  for  ^  injuries  to  in- 
fants, and  i^c  ia'iuk  ii^eiifafpo^  of  this 
annotation  to  exhaust  *the>'<^se9  apQ^yittg, 
such  principles;  for  instancV,  ib«'QaVee 
where  an  injury  is  sustained  in  an  effort* 
to  protect  other  persons  from  death  or 
serious  harm.»« 

The  question  of  emergencies  as  affect- 
ing the  age  at  which  an  infant's  conduct 
is  to  be  measured  by  the  same  standard 


as  that  of  an  adult  has  been  already  con- 
sidered.*** 

It  has  been  said :  ••**  "The  rule  is  well 
established  that  when  one  is  required  U> 
act  suddenly  and  in  the  face  of  imminent 
danger  he  is  not  required  to  exercise  the 
same  degree  of  care  as  if  he  had  time  for 
deliberation  and  the  full  exercise  of  his 
judgment  and  reasoning  faculties.  And 
this  is  especially  true  where  the  peril  has 
been  caused  by  the  fault  of  another.  He 
will  not  be  held  guilty  of  contributory 
negligence  merely  because  he  failed  to 
exercise  the  care  a  prudent  person  would 
have  exercised,  or  because  he  fails  to  ex- 

kft^ise  the  best  judgment,  or  takes  every 
p]:Qcauil7iozk  which  he  might  have  taken 

*wMcV  JroA  a*odi:jeful  review  of  the  cir- 
cumstailce»  it**appears  he  might  have 
taken."  Illustrative  cases  applying  this 
rule  in  actions  for  injuries  to  children 
will  be  found  in  the  footnote.^*  But 
this  rule,  it  seems,  does  not  apply  where 


city  in  which  electric  light  and  power  wires 
were  in  constant  use  on  nearly  all  of  the 
principal  streets,  who,  having  knowledge  of 
the  danger  but  not  of  its  extent,  took  hold 
of  an  electric  wire  18  inches  or  more  from 
the  railing  along  the  side  of  a  viaduct  for 
the  purpose  of  obtaining  a  shock,  was 
guilty  of  contributory  negligence  as  matter 
of  law.  There  is  a  later  appeal  in  (1910) 
86  Neb.  166,  125  N.  W.  153,  20  Ann.  Cas. 
1314,  affirming,  on  the  ground  of  lack  of 
evidence  of  the  defendant's  negligence,  a 
judgment  entered  on  a  directed  verdict  for 
the  defendant. 

Wl  It  was  held  in  Anderson  v.  Ft.  Dodge, 
D.  M.  &  S.  R.  Co.  (1911)  160  Iowa,  465, 
130  N.  W.  390,  that  a  twelve-year-old  boy, 
who  knew  that  a  railway  was  operated  by 
electricity  and  that  there  was  danger  in 
coming  in  contact  with  electric  wires,  and 
appreciated  the  fact  that  under  the  circum- 
stances he  was  a  trespasser  and  if  dis- 
covered would  be  ordered  away,  was  negli- 
gent in  climbing  upon  a  box  car,  the  roof  of 
which  was  about  on  a  level  with  the  roof 
of  an  adjacent  storage  house  of  an  electric 
railway  company,  and  in  jumping  onto  the 
roof  of  the  building,  with  the  result  that  he 
came  in  contact  with  electric  wires,  of 
which  he  was  not  aware,  4  feet  above  the 
building,  and  was  injured.  The  case  was 
decided  principally  on  the  ground  that  the 
boy  was  a  trespasser  and  that  negligence  on 
the  part  of  the  defendant  was  not  shown, 
but  the  court  said  that  the  same  conclu- 
sion must  be  reached  on  the  ground  of  con- 
tributory negligence,  had  negligence  been 
shown  on  the  part  of  the  defendant. 

So,  where  an  eighteen-year-old  boy 
climbed  a  bridge  truss  16  feet  high,  and 
was  injured  by  coming  in  contact  with  an 
electric  wire  more  than  6  feet  above  the 
truss  and  22  feet  from  the  floor  of  the 
bridge,  it  was  held  in  Vannatta  v.  Lan- 
caster Light  &  P.  Co.  (1916)  164  Wis.  334, 
L.R.A.1917F. 


159  N.  W.  940,  that  there  was  insufficient 
evidence  of  negligence  on  the  part  of  the 
defendant,  or  of  freedom  from  contributory 
negligence,  and  that  the  complaint  in  an 
action  for  the  injury  so  sustained  was 
properly  dismissed. 

SM  It  was  held  in  Haynes  v.  Raleigh  Gas 
Co.  (1894)  114  N.  C.  203,  26  L.R.A.  810,  41 
Am.  St.  Rep.  786,  19  S.  K  344,  that  there 
was  no  evidence  of  contributory  negligence, 
and  that  the  jury  should  have  been  so  in- 
structed, where  a  ten-year-old  boy  touched 
a  loose  guy  wire  which  was  hanging  on  or 
near  the  sidewalk  from  a  pole  carrying 
electric  wires,  and  which  was  in  fact 
charged  with  a  deadly  current  by  connec- 
tion with  the  feed  wire  of  a  street  railway 
company,  there  being  no  drcumstancea 
shown  from  which  even  an  adult  could  have 
inferred  that  the  wire  was  diarged  with 
electricity. 

*W  Generally  as  to  contributory  negli- 
gence in  voluntarily  incurring  danger  to 
save  life  of  another,  see  notes  in  49  L.R.A. 
715,  and  27  LJl.A.(N.S.)  1069. 

See,  for  instance,  Doyle  v.  Chattanooga 
(1913)  128  Tenn.  433,  161  S.  W.  997,  Ann. 
Cas.  1915C,  283,  4  N.  C.  C.  A.  167,  an  action 
for  death  by  drowning  of  a  boy  eleven 
years  old  who  jumped  into  a  pond  in  an 
effort  to  rescue  his  younger  brother,  who- 
had  fallen  into  the  pond,  where  the  court 
said  that  if  contributory  negligence  could 
be  attributed  to  a  child  of  tender  years  in 
any  event,  still,  the  boy  having  acted  in  a 
sudden  emergency  to  save  the  life  of  another 
in  imminent  danger,  negligence  could  not  be 
predicated  on  his  conduct. 

«•*  See  IV.  c,  supra. 

W4i  See  29  Cyc.  521. 

(Generally  as  to  care  required  in  sudden 
emergency,  see  note  in  37  LJl.A.(N.S.)  43. 

W6  Whether  a  ten- year-old  girl  who  while 
playing  in  the  street  saw  a  cow  rapidly 
coming  toward  her  in  a  threatening  manner 
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the  emergency  is  brought  aboat  by  the 
fault  of  the  person  who  is  injured,**^  and 
80|  if  the  conduct  of  the  infant  creates 
the  emergency,  this  must  be  considered, 
as  in  the  case  of  adults,  in  determining 
whether  he  exercised  due  care.**^ 

<•  MxeavationSf    tHaff,    and    embafik* 

ments. 

In  connection  with  the  discussion  of 
the  principles  underlying  the  question  of 
4Sontributory  negligence  of  children,  cases 
have  been  included  which  consider  the 
question  of  the  degree  of  care  and  the 


doctrine  of  prima  facie  or  conclusive 
presumption  of  incapacity  on  the  part 
of  the  child,  as  applied  in  actions  for  in- 
juries by  excavations,  shafts,  and  em- 
bankments. For  convenience,  a  number 
of  cases  which  have  considered  these 
questions  in  this  kind  of  action  are  re- 
ferred to  in  the  footnote.***  As  to  the 
doctrine  of  attractive  nuisance  as  ap- 
plied to  excavations,  see  note  in  19 
L.R.A.(N.S.)  1096. 

The  question  of  contributory  negli- 
gence in  cases  where  children  were  in- 
jured or  killed  by  falling  down  mine 


was  guilty  of  ccntributory  negligence  in 
attempting  unsuoeessfuUy  to  escape  into  a 
corral,  instead  of  into  her  home,  which  was 
nearer,  was  held  a  question  for  the  jury, 
and  a  judgment  for  the  plaintiff  in  an 
action  for  the  injuries  so  sustained  was 
affirmed,  In  Karr  v.  Parks  (1870)  40  CaL 
188. 

A  boy  on  a  bicycle,  who  is  placed  in  a 
dangerous  position  by  the  negligence  or 
carelessness  of  the  driver  of  a  wagon,  will 
not  be  held  to  the  same  strict  measure  of 
care  as  under  ordinary  circumstances,  in 
attempting  to  release  himself  from  the 
perilous  situation.  Foote  v.  American 
Product  Co  (1900)  195  Pa.  190,  49  L.RA. 
764,  78  Am.  St.  Rep.  806,  45  Atl.  934. 

»«See  note  in  37  L.R.A.(N.S.)  64,  on  the 
question  of  emergency  caused  by  negligence 
of  person  injured. 

MTJn  an  action  for  the  negligent  killing 
of  a  twelve-year-old  girl  by  a  motor  truck 
while  she  was  riding  a  bicycle  across  a 
street,  it  was  held  error  to  instruct  the 
jury  that  if  the  automobile  came  upon  her 
under  circumstances  calculated  to  produce 
fright,  and  such  fright  caused  an  error  of 
judgment  as  a  result  of  which  the  automo- 
bile struck  her,  she  was  not  guilty  of  con- 
tributory negligence,  and  that  if  she  was 
suddenly  frightened  she  was  not  expected 
to  exercise  the  same  degree  of  care  as  she 
would  in  a  moment  of  calmness, — since  the 
doctrine  of  sudden  peril  applies  only  where 
the  peril  has  not  been  due  to  the  party's 
own  contributory  negligence;  and  the  in- 
struction should  have  been  qualified  to  the 
effect  that  if,  in  the  exercise  of  due  care, 
the  child  found  herself  in  a  position  of 
danger  caused  by  the  negligence  of  the  de- 
fendant, and  became  suddenly  frightened, 
she  would  not  be  chargeable  with  the  ex- 
ercise of  what  in  a  moment  of  calmness 
would  be  ordinary  care.  Neumann  v.  Hud- 
son County  Consumers  Brewing  Co.  (1913) 
155  App.  Div.  271,  139  N.  Y.  Supp.  1028. 

See  also  Bothwell  v.  Boston  Elev.  R. 
Co.  (Mass.)  post,  167,  holding  that  the  fact 
that  a  nine-year-old  boy  was  fleeing  in  fear 
from  a  Chinaman  whom  he  had  ^en  tor- 
menting when  he  ran  in  front  of  a  street  car 
which  killed  him  did  not  eliminate  the 
necessity  of  care  on  his  part  to  sustain  a 
recoverv  against  the  street  car  company  for ' 
L.R.A.1917P. 


his  death,  under  a  statute  authorizing  a 
recovery  for  death  negligently  caused  to  a 
person  not  a  passenger  "in  the  exercise  of 
due  care." 

ws  As  to  whether  a  child  between  four 
and  five  years  old  is  sui  juris  so  as  to  be 
chargeable  with  contributory  negligence  in 
falling  into  an  excavation  while  playing  in 
the  street,  see  Ryder  v.  New  York,  dted 
in  note  130,  supra. 

As  to  whether  a  seven -year -old  child  who 
was  injured  by  falling  down  an  unguarded 
tfhaft  was  sui  juris,  see  Conway  v.  Monidah 
Trust,  cited  in  note  237,  supra. 

As  to  the  doctrine  that  a  child  under 
twelve  years  of  age  is  presumptively  non 
sui  juris,  as  applied  in  an  action  for  the 
death  of  a  nine -year-old  child  by  falling 
from  an  embankment  upon  a  railroad  track, 
see  Robertson  v.  New  York,  cited  in  note 
188,  supra. 

And  as  to  the  doctrine  of  presumption 
that  a  six-year-old  child  is  non  sui  juris, 
as  applied  in  an  action  against  a  municipal- 
ity for  injury  to  a  child  by  falling  into  an 
unprotected  excavation,  see  Mackey  v. 
Vicksburg,  cited  in  note  149,  supra. 

The  doctrine  that  a  child  of  tender  ^ears 
is  prima  facie  incapable  of  exercising  judg- 
ment and  discretion  was  applied  in  Vicks- 
burg V.  McLain  (1889)  67  Miss.  4,  6  So. 
774,  in  a  case  of  injury  to  an  eight-year- 
old  child,  who  while  playing  in  a  street 
near  a  school,  during  a  recess,  was  killed 
by  the  fall  of  an  embankment. 

In  an  action  for  the  death  of  a  child 
four  years  and  five  months  old  who,  while 
playing  on  a  highway,  was  killed  by  the 
fall  of  an  embankment,  it  was  said  in  Gib- 
son V.  Huntington  (1893)  38  W.  Va.  177, 
22  L.R.A.  561,  45  Am.  St.  Rep.  853,  18  S. 
E.  447,  that  the  child  was  not  old  enough 
to  realize  the  danger,  and  could  not  possibly 
be  charged  with  contributory  negligence. 

Where  a  six-year-old  child  while  playing 
on  a  sidewalk  jumped  into  an  excavation 
adjacent  to  the  walk  and  was  injured  by 
the  fall  of  a  plank  guarding  the  excavation, 
it  was  held  in  Dwyer  v.  McLaughlin  (1900) 
31  Misc.  510,  64  N.  Y.  Supp.  380,  that  it 
could  not  be  ruled  as  matter  of  law  that 
the  child  was  sui  juris,  so  as  to  be  capable 
of  personal  contributory  negligence,  but 
that  this  question  was  at  least  for  the  jin*y. 
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shafts,^'  or  into  excavations  in  a 
street,'®®  has  been  held  to  be  for  the 
jury,  and  this  is  true  although  the  child 
has  been  warned  of  the  danger.'®^ 

But  where  a  six-year-old  boy,  although 
warned  by  his  parents  of  the  danger, 
went  to  a  sand  pit  on  the  defendant's 
land  and  was  killed  by  the  fall  of  an 
overhanging  bank  under  which  he  was 
playing,  the  dangerous  character  of  the 
place  being  evident,  it  was  held  in  a  New 
York  case*®*  that  the  complaint  in  an 
action  for  the  death  was  properly  dis- 
missed, on  the  ground  of  failure  to  show 
freedom  of  the  child  or  his  parents  from 
contributory  negligence,  as  well  as  on 
the  ground  of  insufficient  evidence  of 
negligence  on  the  part  of  the  defendants. 

Attention  is  called  also  in  this  con- 
nection to  a  Montana  case  of  the  class 
under  consideration,  presenting  the  ques- 
tion of  the  suflSciency  of  the  complaint 
as  negativing  contributory  negligence.*®* 


^.  Falling  objects,   in  generals 

As  to  doctrine  of  attractive  nuisance 
as  applied  to  walls,  fences,  etc.,  see  note 
to  Coon  V.  Kentucky  &  L  Terminal  R. 
Co.  L.R.A.1915D,  160. 

Where  the  dangerous  condition  of  a 
wall  which  falls  and  produ4)es  injury  to 
an  infant  is  obvious,  exemption  from  the 
doctrine  of  contributory  negligence  as 
matter  of  law  has  been  held  errone- 
ous.*®* But,  as  in  the  case  of  an  adult^ 
an  infant  may  be  exonerated  as  matter  of 
law  from  the  charge  of  contributory  neg- 
ligence in  passing  along  a  street  which 
he  had  a  right  to  assume  was  safe,  when 
injured  by  falling  objects.*®*  In  other 
cases,  the  question  of  contributory  neg- 
ligence of  children  injured  by  falling  ob- 
jects has  generally  been  held  to  be  for 
the  jury,  where  the  injury  occurred  by 
reason  of  the  fall  of  a  dilapidated  fence 
adjacent  to  a  street,*®®  or  of  an  iron 
from  a  truck  standing  in  a  street,*®'  or 


tt9  Whether  a  nine-year-old  boy  who  met 
his  death  by  falling  down  an  abandoned 
mine  shaft  was  negligent  in  stepping  on  an 
insecure  or  decayed  board  in  the  cover  of 
the  shaft  was  held  a  question  for  the  jury 
in  Richardson  v.  £1  Pa«o  Consol.  Gold  Min. 
Oo.  (1011)  51  Colo.  440,  118  Pao.  982. 

800  Whether    a    four-year-old    child    was 
sui  juris  and  guilty  of  contributory  negli- 
gence in  playing  near  an  excavation  in  the 
street  into  which  she  fell,  to  her  injury, 
although  she  had  been  warned  of  the  dan- 
ger, was  held  a  question  for  the  jiu'y  in 
Ryder  v.  New  York   (1884)   18  Jones  &  S. 
(N.  Y.)  220. 
301  Ryer  V.  New  York  (N.  Y.)  supra. 
In   Secard   v.   Khinelander   Lighting   Co. 
(1011)  147  Wis.  614,  133  N.  W.  45,  it  was 
held  that  the  question  of  contributory  neg- 
ligence was  for  the  jury,  in  an  action  for 
the  death  of  a  nine-year  old  girl  by  falling 
into  an  unguarded  excavation  in  the  street, 
where  it  appeared  that  she  had  been  warned 
to  keep  away  on  account  of  the  danger  of 
falling  in,  but  that  the  accident  might  have 
occurred  by  the  caving  in  of  tlie  earth  on 
which  she  was  standing  near  the  excavation. 
802Newdon  V.  Young  (1894)  80  llun,  364, 
30  N.  Y.  Supp.  84. 

8OT  It  was  held  in  Conway  v.  Monidah 
Trust  (1913)  47  Mont.  269.  L.R.A.1915E, 
500,  132  Pac.  26,  that  contributory  negli- 
gence on  the  part  of  a  seven-year-old  child 
who  fell  down  an  unguarded  shaft,  to  his 
injury,  was  sufficiently  negatived  by  al- 
leging his  age,  and  that  he  did  not  know  of 
the  shaft,  and  was  engrossed  in  a  childish 
pursuit  in  the  dark,  while  using  due  care 
and  prudence,  and  without  contributory 
fault  and  carelessness  on  his  part. 

•04  In  an  action  for  injury  to  a  boy  ten 
or  eleven  years  old  by  the  fall  upon  him  of 
a  partially  burned  wall,  it  was  held  in 
Freeman  v.  Carter  (1904)  —  Tex.  Civ.  App. 
— ,  81  S.  W.  81,  that  it  was  error  to  refuse 
L.R.A.1917F. 


to  submit  to  the  jury  the  issue  of  contribu- 
tory negligence,  as  it  could  not  be  held  as 
matter  of  law  that  the  boy  on  account  of 
his  age  was  exempt  therefrom,  where  there 
was  evidence  that  he  was  one  of  the  bright- 
est boys  in  his  school,  and  that  the  danger- 
ous condition  of  the  wall  was  obvious. 

805  Where  a  fifteen -year- old  boy  while 
walking  along  a  street,  was  injiu-ed  by  the 
fall  from  one  of  the  upper  stories  of  a  large 
stone  out  of  the  wall  of  a  building  damaged 
by  fire  several  weeks  previous,  it  was  held 
in  Franke  v.  St.  Louis  (1892)  110  Mo.  516, 
19  S.  W.  938,  that  there  was  no  evidence  up- 
on which  to  base  an  instruction  as  to  con- 
tributor v  negligence,  since,  without  warning 
of  any  kind,  he  had  a  right  to  assume  that 
he  could  use  the  street  in  safetv. 

306  That  a  child  while  passmg  along  a 
street  stopped  beside  a  dilapidated  fence 
for  the  purpose  of  looking  at  some  object 
on  the  opposite  side  of  the  street,  and  the 
injury  by  the  falling  of  the  fence  would  not 
have  occurred  had  she  not  stopped,  does  not 
necessarily  show  contributory  negligence,  so 
as  to  prevent  recovery  for  the  injury.  Hus- 
sey  V.  Ryan  (1886)  64  Md.  426,  64  Am.  Rep. 
772,  2  Atl.  729. 

See  Harrold  v.  Watney,  cited  in  note  353, 
infra,  apparently  assuming  that  four-year- 
old  child  who  climbed  upon  rotten  fence 
beside  highway,  and  was  injured  by  its  fall, 
was  not  negligent. 

*07  In  an  action  for  injury  to  a  seven- 
year-old  boy  by  a  heavy  iron  rolling  olF  a 
truck  and  striking  him,  it  was  held  that 
the  question  of  contributory  negligence  was-- 
for  the  jury,  where  it  appeared  that  he  had 
gone,  on  the  invitation  of  an  older  boy,  to 
the  truck,  which  was  standing  in  a  street, 
and  stood  near  by  while  the  older  boy 
moved  the  tongue  of  the  truck,  with  the 
result  that  the  iron  rolled  off.  Lane  v.  At- 
lantic Works  (1871)  107  Mass.  104,  later 
appeal  in  (1872)  111  Mass.  136. 
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of  other  object,  the  nature  of  which  is 
indicated  in  the  footnote.*^ 

The  decisions  in  some  of  the  cases  of 
this  class  are  to  the  effect  that  negligence 
cannot  be  inferred  from  the  particular 
facts  shown,^**  especially  if  the  child  is 
of  very  tender  years.'*® 


Attention  is  called  in  the  footnote  to 
cases  which  have  considered  various  gen- 
eral questions  discussed  in  other  parts  of 
the  present  note,  in  actions  for  injuries 
to  children  from  falling  objects.'**  And 
attention  is  called  also  to  the  fact  that 
the  ground  of  the  decision  excludes  some 


808  It  was  held  in  Anderson  v.  Pierce 
(1903)  68  Kan.  67,  74  Pac.  638,  15  Ant 
Neg.  Rep.  308,  that  contributory  negligence 
was  not  shown  as  matter  of  law  on  the  part 
of  a  fourteen-year-old  boy,  in  placing  his 
hand  in  plRj  behind  a  heavy  vault  door 
standing  in  aa  insecure  position  on  a  public 
street,  in  an  effort  to  turn  the  knob,  with 
the  result  that  it  fell  upon  and  injured  him, 
in  the  absence  of  evidence  that  he  was 
aware  of  the  danger. 

Where  a  ten-year-old  girl,  while  "playing 
piano"  by  humming  on  a  large  flat  stone 
standing  on  edge  against  the  fence  in  the 
back  yard  of  a  tenement  in  whieh  she  lived, 
was  injnred  by  the  fall  of  the  stone  upon 
her,  and  she  testified,  in  an  action  for  the 
injury  so  sustained,  that  no  one  had  ever 
warned  her  about  the  stone,  and  that  she 
did  not  pull  it  over,  it  was  held  that  the 
evidence  was  sufficient  to  sustain  a  finding 
that  she  was  free  from  contributory  neg- 
ligence. Schmidt  v.  C6ok  (1895)  12  Misc. 
449,  33  V.  Y.  Supp.  624.  The  question  of 
contributory  negligence  was  held  to  be  for 
the  jury  also  on  an  earlier  appeal  in  (180S) 
4  Misc.  85,  23  N.  Y.  Supp.  799. 

And  it  was  hel4  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
a  judgment  ifor  the  plaintiff  affirmed,,  in  an 
action  for  injury  to  a  child  six  years  old, 
who,  while  playing  on  the  sidewalk,  jumped 
or  climbed  on  a  counter  standing  in  an  in- 
secure position  on  the  walk,  and  was  in- 
jured by  the  fall  of  the  counter.  Straub  v. 
St.  Louis  (1903)  175  Mo.  413,  76  S.  W.  100, 
14  Am.  Neg.  Rep.  384. 

It  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
a  judgment  for  the  plaintiff  affirmed,  where 
a  seven-year-old  boy,  in  his  haste  to  reach 
a  school  building  Avhcn  the  bell  rang, 
Btumbled  against  a  derrick  left  in  an  in- 
secure position  in  the  street  near  the  school 
building,  causing  it  to  fall  upon  and  injure 
him.  Denver  v.  Murray  (1902)  18  Colo. 
App.  142,  70  Pac.  440. 

In  Dollard  v.  Roberts  (1891)  130  N.  Y. 
269, 14  L.R.A.  238,  29  X.  E.  104,  it  was  held 
that  a  thirteen-year-old  girl  is  not  neces- 
sarily chargeable  with  negligence  in  failing 
to  keep  in  mind  the  danger  of  the  fall  of 
plaster  from  the  ceiling  of  a  hallway  in  a 
tenement,  under  which  she  must  pass  in 
going  to  her  apartments. 

And  in  Dwyer  v.  McLaughlin  (1900)  31 
Misc.  610,  64  W.  Y.  Supp.  380,  it  was  held 
that  a  sir-ycar-old  boy,  who,  while  playing 
near  an  excavation  which  extended  to 
within  a  foot  of  t^he  sidewalk  and  was 
guarded  by  a  heavy  plank  placed  on  the  top 
of  barrels,  jumped  into  the  excavation  and 
was  injured  by  the  fall  upon  him  of  the 
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plank,  was  held  not  guilty  of  contributory 
negligence  as  matter  of  law. 

It  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
a  judgment  for  the  plaintiff  affirmed,  in  an 
action  for  injury  to  a  nine-year-old  girl 
by  the  falling  upon  her  of  a  barrel  from 
the  rear  of  a  wagon  standing  in  a  street^ 
when  she  attempted  to  climb  upon  it 
to  reach  a  younger  sister  who  had  climbed 
on  the  wagon.  Zuponcio  v.  Val  Blatz  Brew- 
ing Go.  (1915)  131  Minn.  112,  154  N.  W. 
790, 11  N.  G.  G.  A.  266. 

So,  in  Linderman  v«  Hershiberger  (1911) 
47  Pa.  Super.  Ot.  308,  it  was  held  that  the 
question  of  contributory  negligence  was  for 
the  jury,  and  a  judgment  for  the  plaintiff 
affirmed,  in  an  action  for  injury  to  an  eight- 
year-old  boy  who,  while  running  along  a 
sidewalk,  was  struck  by  a  beer  keg  thrown 
by  the  defendant's  servant,  who  was  en- 
gaged in  unloading  empty  kegs  onto  a 
vacant  lot  from  a  wagon  beside  the  curb. 

See  Mahar  v.  Steuer  and  Finnigan  v. 
Biehl,  in  note  267,  supra. 

B«»It  wms  held  in  Vick  v.  Morin  (1935) 
—  B.  C.  — ',  22  D.  L.  R.  29,  that  contribu- 
tory negligenoe  could  not  be  inferred  from 
the  mere  fact  that  a  nine^year-old  boy, 
while  playing  in  the  basement  of  a  school 
building,  was  injured  by  the  fall  of  a  heavy 
iron  negligently  allowed  to  stand  on  edge 
against  the  wall. 

310  In  affirming  a  judgment  for  the  de- 
fendant on  the  ground  of  failure  to  estab- 
lish negligence  on  its  part,  in  an  action  for 
injury  to  a  child  less  than  four  years  old 
by  pulling  over  a  coal  chute  leaning  against 
an  engine  house,  the  court  in  Fink  v.  Des 
Moines  (1902)  115  Iowa,  641,  89  N.  W.  28,. 
said  that  doubtless,  as  contended  by  the  ap- 
pellant, the  child  because  of  its  tender  years- 
could  not  be  charged  with  contributory 
negligence,  though  repeatedly  warned  about- 
playing  near  the  house. 

•11  As  applying  the  doctrine  of  prima 
facie  presumption  of  incapacity  on  the  part 
of  a  child  to  contribute  negligently  to  an 
injury  to  the  case  of  injury  to  a  boy  eleven 
years  old,  who,  while  passing  alongt  an 
alley,  was  injured  by  the  fall  of  a  wall,  see 
Schilling  v.  Abernethy,  cited  in  note  176, 
supra. 

As  to  whether  child  under  seven  years  of 
age  may  be  chargeable  with  negligence  in 
an  action  for  injury  by  the  fall  of  a  gate 
erected  by  the  defendant  on  his  own  land, 
see  Birge  v.  Gardiner,  cited  in  note  147, 
supra. 

As  applying  the  doctrine  that  a  child 
seven  years  old  cannot  be  declared  sui  juris 
as  matter  of  law  in  an  action  for  injurj^  to 
a  child  by  the  fall  of  stones  piled   in   a 
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cases  of  a  more  or  less  similar  nature  to 
those  herein  cited.'" 

Ic.  Fire8, 

As  to  the  degree  of  care  required  of  a 
child  in  actions  for  injuries  by  fire,  see 
note  36,  supra. 

The  doctrine  that  there  is  a  presump- 
tion that  children  of  certain  ages  are  in- 
capable of  contributory  negligence  has 
been  applied  in  ease  of  a  five-year-old 
child  who  while  playing  in  a  street  was 
burned  by  falling  into  a  drain  in  which 
there  v/as  smouldering  trash.****  And  it 
has  been  said^  in  an  action  for  injury  to 
•a  five-year-old  child  while  playing  with  a 
fire  in  a  street,  that,  under  any  circum- 
stances, it  would  be  error  for  a  court  to 
decide,  as  a  matter  of  law,  that  a  child 
of  five  years  is  guilty  of  contributory 


negligence.***  So,  in  a  Pennsylvania 
case,***  where  a  seven-year-old  girl, 
while  playing  on  a  vacant  lot  on  which 
the  defendant  was  burning  papers,  was 
burned,  the  wind  blowing  the  papers  so 
that  they  set  fire  to  her  clothing,  the 
court,  in  affirming  a  judgment  for  the 
plaintiff,  stated  that  the  tender  years  of 
the  child  removed  from  the  case  any 
question  of  contributory  negligence,  and 
that  no  such  question  was  raised. 

And  in  other  cases  the  question  of  con- 
tributory negligence  of  children,  in  ac- 
tions for  injuries  by  fire,  has  been  beid 
under  the  circumstances  to  be  one  of 
fact  for  the  jury.*" 

It  seems  that,  in  playing  near  a  fire, 
childish  instincts  ordinarily  should  ex- 
cuse from  the  charge  of  contributory 
negligence  at  least  as  matter  of  law.  But 


street,  see  Hyland  v.  Bums,  cited  in  note 
159,  supra. 

As  applying  the  doctrine  that  the  ca- 
pacity of  a  cUid  to  understand  and  appre- 
ciate the  danger  of  the  particular  situation, 
so  as  to  be  chargeable  with  negligence,  is 
for  the  jury,  to  an  action  for  the  death  of 
a  five -year-old  child  by  the  fall  of  a  counter 
wliich  w^as  standing  on  a  sidewalk,  see 
Kunz  V.  Troy,  cited  in  note  236,  supra. 

As  to  whether  an  eight -year-old  child  is 
sui  juris,  so  as  to  be  chargeable  with  jieg- 
ligence  in  playing  on  lumber  piled  on  a 
canal  bank,  with  the  result  that  she  is  in- 
jured by  its  fall,  see  Lynch  v.  Knoop,  cited 
in  note  164,  supra. 

And  as  to  the  care  required  of  a  fourteen- 
year-old  child,  in  an  action  for  injury 
caused  by  the  fall  of  a  door  insecurely 
placed  on  a  public  street,  see  Anderson  v. 
Pierce,  cited  in  note  211,  supra. 

sUThe  decision  in  McGuiness  v.  Butler 
(1893)  159  SJUss.  233,  38  Am.  St.  Rep.  412, 
d4  N.  £.  269,  thai  there  could  be  no  recov- 
ery for  injury  to  a  boy  nearly  nine  years 
old  due  to  the  fall  of  a  marble  slab  resting 
on  private  property  adjacent  to  a  street,  is 
evidently  placed  on  the  ground  that  the  boy 
was  a  trespasser  and  wrongdoer  and  because 
of  his  wrongful  participation  in  causing  the 
slab  to  fall  could  not  recover,  even  though 
his  action  might  have  been  such  as  should 
be  expected  of  a  child  of  his  age.  See  note 
9,  supra. 

8121  Stone  V.  Florence  (1913)  94  S.  C. 
375,  78  S.  E.  23. 

awvoegeli  v.  Pickel  Marble  &  Granite 
Co.  (1892)  49  Mo.  App.  643. 

*WMcDermott  v.  Ck)nBolidated  Ice  Co. 
(1910)  44  Pa.  Super.  Ct.  445. 

316  It  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
a  judgment  for  the  plaintiff  afilrmed,  where 
a  boy  twelve  years  old  became  frightened 
at  the  threats  of  other  boys  and  ran  along 
a  narrow  path  bordering  a  slack  pit,  and, 
while  attempting  to  pass  persons  on  the 
path,  fell  into  it  and  was  burn^,  the  sur- 
L.R.A.1917F. 


face  of  the  pit  being  covered  with  ashes  and 
the  boy  being  ignorant  of  the  concealed 
danger.  Union  P.  R.  Go.  v.  McDonald 
(1893)  152  U.  S.  262,  36  L.  ed.  434,  14  Sup. 
Ct.  Rep.  619. 

And  it  was  held  that  negligence  on  the 
part  of  a  six-year-old  girl,  who  was  burned 
by  a  fire  kindled  by  the  defendant  on  a 
vacant  lot,  was  not  shown  as  matter  of  law, 
where  there  was  evidence  that  the  child's 
dress  caught  fire  from  burning  paper  car- 
ried about  by  the  wind,  while  she  was 
playing  near  the  fire.  Specht  v.  Water- 
bury  Co.  (1911)  70  Misc.  404,  127  N.  Y. 
Supp.  137,  afiirmed  in  (1911)  144  App.  Div. 
938,  129  N.  y.  Supp.  1147.  And  the  court 
was  of  the  opinion  that  the  child  could  not 
be  held  negligent  as  matter  of  law,  even  if, 
as  there  was  evidence  tending  to  show,  she 
was  at  the  time  of  the  injury  endeavoring 
to  pick  wire  out  of  the  fire  by  means  of  a 
stick.  See  note  147,  supra,  citing  this  case 
and  others  to  the  point  that  the  question  of 
capacity  generally,  on  the  part  of  a  child 
of  this  age,  to  contribute  negligently  to  an 
injury  is  for  the  jury. 

Whether  a  nine-year-old  boy  who,  finding 
a  bottle  of  denatured  alcohol  in  a  highway, 
attempted  to  set  fire  to  it,  and  was  burned, 
was  guilty  of  contribuory  negligence,  where 
he  testified  that  he  did  not  know  what  was 
in  the  bottle  or  that  it  would  burn,  was 
held  a  question  for  the  jury,  and  a  judg- 
ment for  the  plaintiff  in  an  action  for  the 
injury  so  sustained  was  affirmed,  in  Hall 
V.  New  York  Teleph.  Co.  (1913)  169  App. 
Div.  53,  144  N.  Y.  Supp.  322.  The  judg- 
ment was  reversed  on  other  grounds  m 
(1915)  214  N.  Y.  49,  LJI.A.1915E,  191,  108 
N.  E.  182., 

See  also  Smith  v.  Martin,  cited  in  note 
353,  infra,  implying  that  a  fourteen-year- 
old  girl  was  not  negligent  in  complying 
with  the  teacher's  request  to  poke  the  fire. 

And  as  to  injury  by  gas  explosion,  see 
United  States  Natural  Gas  Co.  v.  Hicks, 
cited  in  note  347,  infra. 
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on  the  other  hand^  evidence  that  a  ten- 
year-K>ld  boy,  although  warned  of  the 
danger  and  ordered  away,  stood  near  a 
fire  with  gasolene  on  his  clothers,  or 
played  with  the  fire,  and  was  burned,  has 
been  held  sufficient  to  require  submission 
to  the  jury  of  the  issue  of  contributory 
negligence.'^® 

I.  PimdSf  reservoirs,  and  nwUers  gen» 

eraUy, 

As  to  the  degree  of  care  required  of  a 
child  in  actions  for  injuries  or  death  by 
falling  into  ponds,  reservoirs,  etc.,  see 
note  33,  supra. 

Other  annotation  has  considered  the 
doctrine  of  attractive  nuisance  as  applied 
to  ponds,  reservoirs,  waterways,  etc.'*'' 


It  has  been  held  that  a  boy  eleven 
years  old  is  not  as  matter  of  law  in* 
capable  of  contributory  negligence  in 
playing  with  a  raft  on  a  pond.^*'  And 
in  actions  for  death  of  infants  by  drown- 
ing, or  for  injuries  sustained  by  falling 
into  water,  the  question  of  contributory 
negligence  has  been  held  to  be  for  the 
jury,  where  the  child  went  into  a  dark, 
underground  water  conduit  to  play,'*'  or 
to  a  dangerous  reservoir  to  fish  and 
play ; "'  or  fell  into  a  hole  while  wad- 
ing in  a  stream',  "*  or  slipped  into  deep 
water  while  bathing  in  a  dangerous  pond 
in  a  city;*"  or  played  on  a  raft  on  a 
pond  beside  a  street,'"  or  on  a  foot  log 
across  a  canal,"*  or  on  the  sidewalk  be- 
side a  pool  of  water;  '"  or  scuffled  in  the 


•M  Standard  OU  Co.  v.  Marlow  (1912) 
150  Ky.  647,  160  8.  W.  882.  The  court 
said,  however,  thai  it  could  not  be  held  as 
matter  of  law  that  the  boy  was  guilty  of 
such  eontribntory  negligence  as  to  prevent 
a  recovery  for  the  injury. 

«7See  notes  in  19  L.R.A.(N.S.)  1143,  and 
47  LJLA.(N.S.)  1101. 

m  Soens  v.  Chicago,  W.  A  V.  Coal  Co. 
(1911)  160  HI.  App.  467. 

<iaThe  question  of  contributory  negli- 
gence, in  an  action  by  a  mother  for  the 
deaih  of  her  eight-year*o]d  boy  who  went 
into  a  dark,  unguarded,  underground  water 
conduit  for  a  distance  of  600  feet  in  order 
to  play,  and  there  met  his  death,  was  held 
one  of  faot  for  the  jury,  in  Brown  v.  Salt 
Lake  City  (1908)  33  Utah,  222,  14  L.R.A. 
(N.8.)  619,  126  Am.  St.  Rep.  828,  93  Pac. 
670,  14  Ann.  Caa.  1004. 

3ieit  was  held  that  contribotorr  negli- 
gence was  not  shown  as  matter  of  law  in 
an  action  for  the  death  of  a  bright  boy 
eleven  years  old  who,  although  often 
warned  of  the  danger  of  a  reservoir  fre- 
quented by  children,  went  there  to  fish 
and  play,  and,  in  crossing  from  one  part  of 
the  wall  to  another,  ventured  upon  a  pro- 
jecting "apron,"  designed  to  break  the  force 
of  the  water  as  it  was  discharged  into  the 
reservoir,  and,  because  of  the  sinking  of  the 
end  which  extended  over  the  waSsr  was 
drowned.  Price  v.  Atchison  Water  Co. 
(1897)  68  Kan.  661,  62  Am.  St.  Rep.  626, 
60  Pac  450,  3  Am.  Neg.  Rep.  392. 

m  A  boy  eleven  years  old  is  not  negligent 
as  matter  of  law  in  wading  in  a  stream 
within  the  limits  of  a  popi£>ua  city,  at  a 
place  attractive  to  childran  and  used  by 
them  as  a  playground,  so  as  to  preclude  re- 
covery for  his  death  by  drowning,  due  to 
falling  into  a  hole,  of  which  he  was  ig- 
norant, produced  in  the  bed  of  the  stream 
by  the  emptying  into  it  of  a  sewer.  Indian- 
apolis V.  Williams  (1916)  68  Ind.  App.  447, 
108  N.  E.  387. 

s»In  Kansas  City  v.  Siese  (1906)  71 
Kan.  283,  80  Pac.  626,  it  was  held  that  the 
question  of  contributory  negligence  was  for 
the  jury,  and  a  judgment  for  the  plaintiff 
affirm^,  in  an  action  for  the  -death  of  a 
L.R.A.1917F. 


twelve-year-old  boy  by  drowning  in  a  pond 
with  which  he  was  not  familiar,  but  to 
which  boys  were  accustomed  to  resort  to 
swim  and  fish,  where  it  appeared  that  he 
went  to  the  pond,  which  was  in  a  thickly 
settled  residence  part  of  a  city,  in  company 
with  other  boys,  that  he  could  not  swim, 
and  was  warned  not  to  go  out  too  far  as 
the  water  was  deep,  but  it  did  not  appear 
whether  he  jumped  into  the  deep  water,  or 
whether,  while  playing  in  the  shallow 
water,  he  came  too  near  the  precipitous  and 
slippery  edge  of  the  deeper  water. 

3»It  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
a  judgment  for  the  plaintiff  affirmed,  where 
a  ten-year-old  boy  was  drowned  while  using 
a  detached  portion  of  a  sidewalk  as  a  rarb 
on  a  pond  which  a  municipality  had  negli- 
gently permitted  to  accumulate  on,  and  ad- 
jacent to,  a  street.  Omaha  v.  Richards 
(1896)  49  Neb.  244,  68  N.  W.  528. 

«»*It  was  held  that  contributory  negli- 
gence as  matter  of  law  was  shown,  which 
would  prevent  recovery  for  the  drowning 
of-  a  boy  nine  years  old  in  crossing  a  canal 
on  a  foot  log,  near  the  intersection  of  a 
street,  which  was  used  by  the  public  as  a 
means  of  crossing,  where  it  appeared  that 
the  boy  had  been  warned  of  the  danger, 
and  fell  into  the  water  while  playing  on  the 
log,  throwing  rocks  into  the  water.  In- 
dianapolis Water  Co.  v.  Harold  (1908)  170 
Ind.  170,  83  N.  E.  993,  reversing  (1906)  — 
Ind.  App.  — ,  79  N.  E.  642. 

3tftln  an  action  against  a  municipality 
for  the  death  of  a  seven-year-old  child  due 
to  falling  into  a  pool  of  water  beside  a 
street,  it  was  held  that  the  complaint  was 
net  insufficient  as  failing  to  aver  facts 
from  which  it  could  be  determined  that  the 
child  did  not  comprehend  the  danger  and 
was  not  therefore  guilty  of  contributory 
negligence,  where  it  alleged  that  he  was  of 
ordinary  intelligence,  and  in  passing  along 
the  street  on  his  way  to  school  stopped  to 
throw  sticks  into  the  water,  but  slipped 
from  the  edge  of  the  sidewalk  into  the 
water  and  was  drowned,  all  of  which  oc- 
curred without  his  fault.  Elwood  v.  Ad*! 
dison  (1900)  26  Ind.  App.  28,  69  N.  E.  47. 
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street  beside  a  pool  of  hot  water;  •*•  or 
stepped  on  an  insecure  cover  of  a  steam- 
exhaust  barrel  to  warm  himself;  •**  or 
fell  from  a  boat  to  which  she  had  gone 
on  an  errand,***  or  from  a  platform  of  a 
toboggan  slide  at  a  bathing  resort.*** 


On  the  other  hand,  there  are  a  few 
cases  in  this  class  of  actions  in  which 
the  conduct  of  infants  has  properly  been 
held  negligent  as  matter  of  law,  in  view 
of  their  age  and  knowledge  of  the  par- 
ticular danger/^' 


It  was  said:  ''There  is  nothing  averred  in 
the  complaint  from  which  we  can  say  as 
matter  of  law  that  the  child  was  sui  juris. 
Even  if  we  cannot  go  to  the  extent  of  say- 
ing that  a  child  of  seven  years  is  not  neces- 
sarily incapacitated  from  acting  for  his 
own  safety,  yet  the  facts  specifically 
averred  do  not  show  him  to  have  been 
guilty  of  contributory  negligence,  and  there 
is  the  general  averment  that  he  was  free 
from  fault.'*  See  this  case  in  note  236, 
supra. 

886  It  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
a  judgment  for  the  plaintiff  affirmed,  in 
an  action  for  injury  to  a  thirteen-year-old 
boy  who,  while  scuffling  with  his  brother 
in  a  street,  fell  into  a  pool  of  hot  water, 
of  the  presence  of  which  he  was  aware, 
discharged  into  the  street  from  the  defend- 
ant's shop.  Curtis  v.  Grand  Trunk  R.  Co. 
(1914)   178  Mich.  383,  144  N.  W.  824. 

ss7It  was  held  that  contributory  neg- 
ligence was  not  shown  as  matter  of  law,  in 
an  action  for  injury  to  a  ten -year-old  boy, 
who,  for  the  purpose  of  warming  himself, 
stepped  on  the  cover,  which  was  nearly 
level  with  the  ground,  of  a  steam-exhaust 
barrel,  and,  the  cover  tipping,  fell  into  tlie 
harrel  and  was  scalded.  Kinchlow  v.  Mi<l- 
Und  Elevator  Co.  (1896)  57  Kan.  374,  46 
Pac.  703. 

•WThe  question  of  contributory  negli- 
gence was  held  to  be  for  the  jury  where  a 
thirteen-year-old  girl  who  had  gone  on  an 
errand  to  a  boat  accepted  an  invitation  to 
come  on  board,  when  she  fell  from  the  boat 
and  was  drowned,  the  accident  being  due 
to  the  fact  that  while  passing  along  the  side 
of  the  boat  she  placed  her  hand  upon  a  pile 
of  wood,  which  fell,  precipitating  her  into 
the  water.  Cook  v.  Houston  Direct  Nav. 
Co.  (1890)  76  Tez.  353,  18  Am.  St.  Rep. 
52, 13  S.  W.  475.  See  this  case  in  note  173, 
supra. 

MOVPTiere  a  boy  fifteen  years  old  was 
killed  by  falling  from  the  platform  of  a 
toboggan  slide  at  a  bathing  resort,  because 
of  the  insufficiency  of  the  railing,  and  it 
did  not  clearly  appear  whether  he  slipped, 
or  lost  his  balance  from  some  other  cause, 
it  was  held  that  the  question  whether  he 
was  free  from  contributory  negligence  was 
for  the  jury.  BaiTctt  v.-  Lake  Ontario 
Beach  Improv.  Co.  (1903)  174  N.  Y.  310, 
61  L.R.A.  820,  66  N.  E.  968,  14  Am.  Neg. 
Rep.  144,  reversinjr  (1902)  68  App.  Div.  601, 
74  N.  Y.  Supp.  301. 

*MAn  average  boy  thirteen  years  old  is 
guilty  of  negligence  as  matter  of  law, 
which  will  prevent  recovery  for  his  death, 
who,  knowing  the  characteristics  of  a  clay 
hole  partly  filled  with  water  and  going  to 
it  to  SC3  if  the  ice  is  strong,  jumps  across 
L.R.A.1917F. 


a  strip  of  water  along  the  edge  onto  ice 
rotten  and  partly  covered  with  water,  slides 
out  to  a  point  where  he  knows  the  water  is 
over  his  head,  and  is  drowned  because  the 
ice  will  not  bear  his  weight.  Heimann  v. 
Kinnare  (1901)  190  IH.  158,  52  L.R.A.  652, 
83  Am.  St.  Rep.  12S,  60  N.  E.  215,  reversing 
(1900)  92  ni.  App.  232. 

And  it  is  contributory  negligence  as  mat- 
ter of  law,  which  will  bar  recovery  for  his 
death,  for  a  bright  boy  thirteen  years  old, 
who  is  a  good  s^ter  and  familiar  with  the 
cutting  of  ice  on  the  river,  to  disregard  the 
plainly  visible  signs  of  the  boundaries  of  an 
ice  field  from  which  the  ice,  to  his  knowl- 
edge, had  been  cut  only  three  days  previous, 
and  to  skate  out  upon  the  newly  formed  ice, 
with  the  result  that  he  is  drowned.  Sickles 
V.  New  Jersey  Ice  Co.  (1897)  163  N.  Y.  83, 
46  N.  B.  1042.  2  Am.  Neg.  Rep.  410,  revers- 
ing (1894)  80  Hun,  213,  30  N.  Y.  Supp.  10. 

It  is  contributory  negligence  precluding 
recovery  for  his  death  for  a  boy  sixteen 
years  old,  who  is  an  experienced  swimmer 
and  diver,  notwithstanding  the  fact  that 
notices  are  posted  in  each  room  of  the  bath- 
ing house  at  a  public  resort,  and  in  con- 
spicuous places  about  the  swimming  pool, 
that  swimmers  who  go  outside  the  pool  do 
so  at  their  own  risk,  to  dive  from  a  board 
walk  surrounding  the  pool  upon  invisible 
logs  in  a  river,  where  his  attention  has  been 
called  to  other  obstnictions,  although  he 
does  not  know  of  the  particular  obstruc- 
tions which  cause  his  death.  Bass  v.  Reit- 
dorf  (1900)  25  Ind.  App.  650.  58  N.  E.  95. 

So,  in  Hunt  v.  Graham  (1900)  16  Pa. 
Super.  Ct.  42,  it  was  held  that  contribut(n-y 
negligence  was  shown  as  matter  of  law, 
which  would  prevent  recovery  for  his  death, 
where  a  boy  fifteen  years  old,  although  un- 
able to  swim,  and  with  knowledge  that 
sand  holes  made  by  a  steam  dredge  were  in 
the  vicinity,  walked  over  a  river  bottom 
which  he  could  not  seCp  at  a  place  not  gen- 
erally used  for  bathing  purposes,  with  the 
result  that  he  fell  into  one  of  the  holes  and 
was  drowned. 

In  an  action  for  the  death  of  a  jrirl  eleven 
years  old  who  fell  from  a  railroad  embank- 
ment into  a  stream  and  was  drowned,  it 
was  held  that  the  plaintiff  had  failed  to 
8how  that  the  deceased  was  free  from  con- 
tributory negligence,  where  tlie  cause  of  the 
girl's  fall  was  not  shown,  but  there  was  evi- 
dence that  she  unnecessarily  crossed  to  that 
side  of  the  track  on  her  way  to  school,  and 
was  last  seen  alive  walking  along  a  path 
about  2  feet  wide  between  the  track  and 
the  embankment,  tossing  and  catching  a 
ball.  Hooper  v.  Johnstown,  0.  &  K.  H.  R. 
Co.  (1891)  59  Hun,  121,  13  N.  Y.  Supp.  151, 
affirmed  without  opinion  in  (1891)  128  N. 
Y.  613,  28  N.  £.  262. 
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Ill 


Whether  an  infant  may  be  chained 
irith  negligence  in  attempting  ta  resoue 
another  child  from  drowning  is  eon- 
aidered  elaewhere*^^ 

m.  Tumtdble9, 

Other  notes  have  treated  the  question 
of  liability  of  a  railroad  company  for 
injury  to  a  child  playing  on  a  tum- 
table.»«« 

Whether  children  were  g^uilty  of  con- 
tributory negligence  in  playing  on  turn- 
tables, so  as  to  be  precluded  from  re- 
eovery  for  an  injury  so  sustained,  has 


generally  been  held  a  question  for  the 
jury.  The  question  depends,  however, 
on  the  age,  capacity,  and  experience  of 
the  child,  on  the  elements  of  warning  and 
appreciation  of  the  danger,  and  cases  are 
not  lacking  in  which  the  circumstances 
were  such  that  it  was  held  contributory 
negligence  was  shown  as  matter  of  law. 
In  cases  cited  in  the  footnote  the  ques- 
tion of  contributory  negligence  on  the 
part  of  children  between  the  ages  of 
seven  and  fourteen  in  playing  on  turn- 
tables has  been  held  to  be  for  the  jury.^^ 
Although  a  child  who  was  killed  while 


tti  See  Doyle  ▼.  Chattanooga,  cited  in 
note  203,  supra. 

M»See  notes  to  Ft.  Worth  &  D.  O.  R. 
Co.  r.  Robertson,  14  LJR.A.  781 ;  Pannill  v. 
Potomac  F.  ft  P.  R.  Oo.  4  L.R.A.(N.S.)  80; 
and  Conrad  t.  Baltimore  &  O.  R.  Co.  16 
IJBLA.(N.S.)  1129. 

SIM  A  ehild  seven  years  and  eight  months 
old  cannot  be  held  to  be  negligent  as  matter 
of  law  in  playing  on  an  unfastened  turn- 
table. Edgington  v.  Burlington,  C.  R.  &  N. 
R.  Co.  (1902)  116  Iowa,  410,  57  L.R.A.  561, 
90  N.  W.  96. 

The  question  of  contributory  negligence 
was  held  to  be  for  the  jury,  and  a  judgment 
for  the  plaintiff  affirmed,  in  an  action  for 
injury  to  a  boy  ten  years  and  eleven 
months  old  wtiile  playing  on  a  turntable, 
in  Brid^er  v.  Asheville  ft  S.  R.  Co.  (1886) 
25  S.  C.  24.  Sec  this  case  in  note  63,  supra, 
where  it  is  cited  to  the  point  as  to  the  ele- 
ments of  the  child's  character  proper  for 
consideration  in  determining  whether  it  ex- 
ercised due  care.  See  also  this  case  in  note 
173,  supra,  on  the  point  as  to  when  con- 
tributory negligence  of  child  is  for  the  jury. 

But  in  Bridger  v.  Asheville  ft  S.  R.  Co. 
(1887)  27  S.  C.  456,  13  Am.  St.  Rep.  653, 
3  S.  E.  860,  an  action  for  injuries  arising 
out  of  the  same  circumstances,  it  was  held 
that  the  boy  was  not  of  such  an  age  that 
It  could  be  held  as  matter  of  law  that  he 
could  not  contribute  to  the  injury,  and  that 
a  judgment  for  the  defendant  should  be 
affirmed. 

And  the  question  of  contributory  negli- 
gence was  held  for  the  jury  in  Dampf  v. 
Yazoo  ft  M.  Valley  R.  Co.  (1909)  95  Miss. 
85,  48  So.  612,  where  a  twelve-year-old  boy 
was  injured  while  playing  on  a  turntable, 
his  foot  being  caught  and  crushed  as  the 
table  revolved. 

So  it  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury, 
where  a  bright  girl  thirteen  years  old,  who 
had  lived  for  years  near  a  railroad  ^ard, 
liad  been  at  a  turntable,  had  been  cautioned 
to  be  careful,  and  had  been  ordered  away 
by  employees  of  the  railroad  company, 
while  playing  with  other  children  of  about 
her  age  on  a  partially  comipleted  turntable, 
sat  upon  it  while  it  was  in  motion,  with 
one  leg  over  the  edge,  '^vith  the  result  that 
her  leg  was  caught  between  the  table  and 
the  wall  and  crushed.  Lake  Erie  ft  W.  R. 
L.R.A.3917F. 


Co.  V.  Klinkrath  (1907)  227  111.  439,  81  K. 
E.  377. 

And  whether  a  ten-year-old  boy  who  was 
injured  while  playing  on  a  turntable  was 
guilty  of  contributory  negligence  was  held 
to  be  a  question  for  the  jury,  in  Houston 
ft  T.  C.  R.  Co.  V.  Simpson  (1883)  60  Xez. 
103.  It  was  held  also  that  an  instruction 
was  not  prejudicial  to  the  defendant  that  if 
the  jury  believed  that  the  boy  had  intelli- 
gence enough  to  know  and  appreciate  the 
peril  of  getting  on  the  table  in  the  manner 
in  which  he  did,  or  if  they  believed  that  he 
was  warned  by  defendant's  employee  not  to 
get  on  the  table  and  that  it  was  dangerous 
to'  do  so,  and  understood  and  appreciated 
such  warning,  but  nevertheless  got  on  the 
table,  and  was  thereby  the  direct  cause  of 
his  injury,  they  should  find  for  the  defend- 
ant. 

And  it  was  held  not  erroneous  to  refuse 
an  instruction  that  if  the  jury  believed 
that  the  boy,  when  he  moved  the  turntable 
and  started  to  jump  upon  it,  knew  that  if 
his  limb  was  caught  between  the  table  and 
the  wall  of  the  pit  it  would  be  crushed,  and 
that  his  foot  slipped  and  his  limb  was 
caught  in  this  way,  then  he  was  guilty  of 
contributory  negligence,  since  the  instruc- 
tion excluded  the  idea  that  the  absence  of 
knowledge  or  intelligence  to  know  and  un- 
derstand the  peril  of  the  limb  being  so 
caught  was  a  material  inquiry. 

It  was  held  also,  that  the  question  of 
contributory  negligence  was  for  the  jury, 
and  a  judgment  for  the  plaintiff  affirmed, 
in  an  action  for  injury  to  an  eight-year-old 
boy  who  attempted  to  jump  on  a  turntable 
while  it  was  in  motion.  Berg  v.  Minneapolis 
ft  St.  L.  R.  Co.  (1905)  95  ifinn.  404,  104  N. 
W.  293,  5  Ann,  Cas.  375. 

So,  it  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  where 
a  dull  boy  twelve  years  old,  who  had  never 
before  seen  a  turntable,  but  had  been 
warned  to  keep  away  from  the  railroad  and 
railroad  cars,  was  injured  on  a  turntable, 
and  it  appeared  that  he  had  been  sent  on 
an  errand  which  took  him  near  the  table, 
and  that  he  went  to  it  to  play  with  other 
boys  about  his  own  age,  but  the  evidence 
was  conflicting  as  to  the  position  he  was 
in  when  the  accident  occurred.  Kansas  C. 
R.  Co.  V.  Fitzsimmons  (1879)  22  Kan.  686, 
31  Am.  Rep.  203. 
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playing  on  a  turntable  had  sufficient  in- 
telligrence  to  know  that  it  was  wrong  to 
trespass  thereon,  yet,  if  he  did  not  have 
knowledge  that  playing  upon  it  is  unsafe 
or  dangerous,  it  cannot  be  said  that  he 
was  guilty  of  contributory  negligence.*** 
On  the  other  hand,  it  was  held  in  a 
Minnesota  case***  that  a  ten-year-old 
boy  familiar  with  a  turntable,  who  went 
upon  it,  after  having  been  repeatedly 
warned  of  the  danger,  with  knowledge 
that  he  had  no  right  to  go  there  and 
that  the  table  was  dangerous,  was  guilty 
of  contributory  negligence  as  matter  of 
law,  which  would  preclude  recovery  for 
injuries  received  while  playing  on  the 
table,  although  he  might  not  have  been 
q^  sufficient  age  and  discretion  to  under- 
stand and  comprehend  the  full  extent  of 
the  danger  to  which  his  conduct  exposed 


him.  And  in  several  other  cases  in- 
fants thirteen  or  fourteen  years  old  were, 
it  appears,  properly  held  negligent  as 
matter  of  law,  in  view  of  their  expe- 
rience and  comprehension  of  the  danger, 
and  the  circumstances  under  which  the 
injury  occurred  .••• 

Other  decisions  have  considered  wheth- 
er a  child  was  too  young  to  be  charge- 
able with  negligence  in  play  in  <r  6n  a 
turntable,  or  whether  the  proper  stand- 
ard for  measuring  his  conduct  was  ap- 
plied.«w 

n.  Street  raUwaya, 

As  to  the  degree  of  care  required  of  a 
child  in  actions  for  injuries  by  street 
cars,  see  notes  25  and  26,  supra. 

Other  notes  have  treated  questions  re- 
lating to  contributory  negligence  and  !ia^ 


And  the  question  of  contributory  negli- 
gence was  held  to  be  for  the  jury,  and  a 
judgment  for  the  plaintiff  affirmed,  in  an 
action  for  the  death  of  a  boy  nearly  four- 
teen years  old  while  playing  on  a  turn- 
table, where  it  appeared  that  he  was  lying 
under  the  table  and  permitting  his  com- 
panions to  revolve  it  above  him,  that  the 
accident  occiirred  as  a  result  of  his  raising 
his  head  or  limbs  so  as  to  come  in  contact 
with  the  revolving  table,  and  that  imme- 
diately prior  to  the  accident  he  had  been 
warned  of  the  danger  of  getting  under  the 
table,  but  had  replied  that  it  was  not  dan- 
gerous. Stephenville,  N.  &  S.  T.  R.  Co.  v. 
Voss  (1913)  —  Tex.  Civ.  App.  — ,  159  S.  W. 
64. 

See  also  Coley  v.  Canadian  P.  R.  Co. 
cited  in  note  353,  infra,  in  which  it  is  ap- 
parently implied  that  a  ten-year-old  girl 
was  not  negligent  in  playing  on  a  turntable. 

«34  Union  P.  R.  Co.  v.  Dunden  (1887)  37 
Kan.  1,  14  Pac.  501  (child  eleven  years  old). 

886  Twist  V.  Winona  &  St.  P.  R.  Co. 
(1888)  39  Minn.  164,  12  Am.  St.  Rep.  626, 
39  N.  W.  402,  where  the  boy  engaged,  with 
other  boys,  in  swinging  upon  the  table 
while  in  motion,  and  was  injured  by  his  foot 
being  caught  between  the  arm  of  the  table 
and  the  stationary  abutments. 

888  It  was  held  that  contributory  negli- 
gence was  shown  as  matter  of  law,  where  a 
bright  boy  fourteen  years  old,  who  had  had 
experience  in  working  about  a  turntable 
and  had  seen  it  in  operation,  while  helping 
to  turn  the  table,  seated  himself  upon  it 
with  his  leg  hanging  over  the  edge,  and, 
seeing  that  there  was  not  sufficient  room 
for  his  legs  between  the  timbers  at  the 
place  of  meeting  of  the  table  track  and  the 
spur  track,  attempted  to  draw  up  his  legs, 
when  one  of  them  was  caught  and  crushed. 
Henry  v.  Missouri  P.  R.  Co.  (1910)  141  Mo. 
App.  351,  125  8.  W.  794. 

And  it  was  held  in  Merryman  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1892)  85  Iowa,  634,  52 
N.  W.  545,  that  on  the  ground  of  contribu- 
tory negligence  a  verdict  for  the  defendant 
L.R.A.1917F. 


was  properly  directed,  in  an  action  for  in- 
jury to  a  boy  thirteen  years  old  on  a  turn- 
table, where  it  appeared  that  he  had  the 
intelligence  usually  possessed  by  boys  of 
his  age  and  comprehended  the  danger  of 
projecting  his  legs  beyond  the  turntable, 
yet,  while  the  table  was  in  motion,  lay 
down  upon  it,  with  his  head  towards  the 
center  and  his  legs  projecting  over  the  edge, 
and  was  injured  by  one  of  his  legs  being 
caught  between  the  table  and  the  embank- 
ment. 

^  And  the  fact  that  the  boy's  attention  was 
diverted  by  the  play  in  which  he  was  en- 
gaged with  other  boys  was  held  not  to  ex- 
cuse his  failure  to  exercise  at  least  the 
slight  degree  of  care  needed  for  his  pro- 
tection.    Ibid* 

To  a  similar  effect  is  Carson  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1896)  96  Iowa,  583,  65 
N.  W.  831,  where  it  was  held  that  a  boy 
twelve  years  old,  having  usual  intelligence 
and  information  for  one  of  his  age,  was 
chargeable  with  contributory  negligence  as 
matter  of  law  in  stepping  from  a  turntable 
in  the  dark,  while  it  was  in  motion,  in  such 
a  way  that  his  foot  was  caught  between  the 
edge  of  the  table  and  the  side  of  the  pit. 

887  It  is  assumed  in  Cooke  v.  Midland 
Great  Western  R.  Co.  [1909]  A.  C.  (Eng.) 
229,  [1909]  2  Ir.  R.  499,  78  L.  J.  P.  C.  N.  S. 
76,  100  L.  T.  N.  S.  626,  25  Times  L.  R.  375, 
15  Ann.  Cas.  557,  that  a  four-year-old  child, 
injured  while  playing  on  a  turntable,  was 
incapable  of  contributory  negligence. 

As  applying  the  doctrine  that  a  child 
seven  years  old  cannot  be  declared  sui  juris 
as  matter  of  law,  so  as  to  be  chargeable 
with  contributory  negligence  in  an  action 
for  injury  to  a  child  on  a  turntable,  see 
Evansich  v.  Gulf,  C.  &  S.  P.  R.  Co.  cited  in 
note  159,  supra. 

As  to  the  degree  of  care  required  of 
children  in  actions  for  injuries  on  turn- 
tables, see  cases  cited  in  note  37,  supra;  see 
also  Stephenville,  N.  &  S.  T.  R.  Co.  v.  Vosa, 
cited  in  note  83,  supra. 
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bility  of  a  street  railway  company  in 
actions  for  injuries  to  children  by  street 
cars  under  various  circumstances.*^* 
Cases  within  the  scope  of  these  notes  are 
excluded  from  consideration  at  this  point 
in  the  present  note.  And  it  is  the  pur- 
pose here  to  consider  the  comparatively 
few  cases  in  which  the  question  of  con- 
tributory negligence  of  ehildren  has 
arisen  in  actions  for  injuries  or  death 
by  street  cars  under  circumstances  other 


than  those  covered  in  the  notes  referred 
to. 

The  question  of  contributory  negli- 
gence of  children  has  been  held  to  be 
for  the  jury  where,  at  the  time  of  the 
injury  by  a  street  oar,  they  were  walking 
along  the  track ;  '••  or  were  beside  the 
track,  and  slipped  or  stumbled  upon 
it ;  •*"  or  were  riding  on  the  rear  of  a 
wagon  in  front  of  the  car.**^ 

The  same  conclusion  has  been  reached 


M*  As  to  what  acts  of  a  child  in  attempt- 
ing to  cross  street  car  tracks  are  negligence 
as  matter  of  law,  see  notes  to  Holian  v. 
Boston  Elev.  K  Co.  11  L.R.A.(N.S.)  166, 
and  Bothwell  y.  Boston  Elev.  R.  Co.  post, 
167.  Cases  where  the  child  was  playing  in 
the  street  and  attempted  to  cross  the  track 
are  included  in  these  notes. 

As  to  negligence  in  getting  on  or  off  a 
moving  street  car,  including  cases  of  in- 
juries to  children,  see  notes  in  38  L.R.A. 
786,  and  30  L.R.A.(N.S.)  270. 

And  as  to  negligence  in  riding  on  the 
platform  or  running  board  of  a  street  car, 
see  notes  in  2  L.R.A.(N.&)  1191;  10  LJI.A. 
(N.S.)  352;  12  LJt.A.(N.S.)  831;  21  L.RA. 
(N.S.)  972;  and  49  LJR..A.(N.S.)  136. 

Generally,  as  to  duty  imposed  on  street 
railway  companies  to  avoid  injuring  children 
on  the  track,  see  note  to  Wallace  v.  City  & 
Suburban  R.  Co.  25  L.R.A.  663. 

As  to  liability  for  injury  to  children 
catching  rides  on  street  car,  see  note  to 
Elie  V.  Leviston,  A.  &  W.  Street  R.  Co. 
LJR.A.1916C,  106. 

As  to  duty  of  motorman  to  anticipate 
that  child  may  leave  place  of  safety,  see 
note  to  Cloud  v.  Alexander  Electric  R.  Ca 
18  LJELA.(N.8.)  371. 

As  to  right  of  motorman  to  assume  that 
child  on  track  will  get  out  of  the  way,  see 
note  in  21  LJUl.(N.S.)  882. 

And  as  to  duty  of  motorman  on  perceiv- 
ing vehicle  near  track  occupied  by  child 
only,  see  note  to  Louisville  B.  Co.  v.  Flan- 
nery,  24  L.RA..(N.S.)  560. 

mit  was  held  that  a  boy  eleven  years 
old,  who  was  struck  by  a  street  car  ap- 
proaching from  the  rear  as  he  walked  along 
the  track  in  order  to  avoid  obstructions  on 
the  sidewalk,  was  not  negligent  as  matter 
of  law,  where  there  was  evidence  that  the 
car  approached  without  ringing  the  bell, 
that  he  looked  for  a  car  and  saw  none  be- 
fore he  started  aroimd  the  obstructions, 
which  extended  for  about  125  feet,  that 
others  were  walking  behind  him,  and  that 
he  had  reached  the  farther  end  of  the  ob- 
struction when  struck  by  the  car.  Hennes- 
sey V.  Boston  Elev.  R.  Co.  (1912)  211  Mass. 
524,  98  N.  E.  678. 

So,  it  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
a  judgment  for  the  plaintiff  affirmed,  in  an 
action  for  injury  to  a  twelve-year-old  boy 
¥y  a  street  car,  where  there  was  evidence 
that  the  track  was  laid  on  an  embankment 
along  an  unimproved  street,  that  people 
were  accustomed  to  walk  along  the  embank- 
L.R^.1917F.  8 


ment  to  and  from  a  spring  in  that  vicinity, 
that  the  boy  was  returning  from  the  spring 
and  could  not  see  the  car  until  on  the  em- 
bankment, that  he  was  struck  as  he  turned 
to  walk  along  the  track,  and  had  not  seen 
or  heard  the  car,  which  gave  no  signal  oi 
its  approach,  and  was  running  at  a  rapid 
rate  of  speed.  Louisville  R.  Co.  v.  Hofge- 
sand  (1907)  31  Ky.  L.  Rep.  976,  104  S.  W. 
361. 

And  it  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
a  judgment  for  the  plaintiff  afYirmed,  in  an 
action  for  injury  to  a  boy  twelve  years  old 
by  being  run  over  by  a  street  car  approach- 
ing from  the  rear,  where  there  was  evidence 
that  at  the  time  of  the  injury  he  was  walk- 
ing along  the  track  beside  a  noisy  ice  cart, 
endeavoring  to  attract  the  attention  of  the 
driver  of  the  cart  in  order  to  obtain  ice, 
for  which  he  had  been  sent,  that  he  had  so 
walked  for  eighty  or  ninety  feet  without 
looking  for  a  oar,  that  he  did  not  hear  it, 
or  have  any  warning  of  its  approach,  and 
that  it  was  five  or  ten  minutes  late,  and 
another  car  was  not  yet  due.  Howland  v. 
Union  Street  R.  Co.  (1889)  150  Mass.  86,  22 
N.  E.  434. 

340  It  was  held  that  contributory  negli- 
gence on  the  part  of  a  six-year-old  boy,  who 
was  run  over  by  a  street  car,  was  not 
shown  as  matter  of  law,  whether  the  acci- 
dent resulted  from  his  slipping  and  falling 
while  attempting  to  climb  a  snow  bank  be- 
side the  track,  after  crossing  the  track 
when  the  car  was  stopped  about  twenty 
feet  away,  or  while  playing  on  the  bank 
and  attempting,  to  touch  the  car  as  it 
passed.  Fogarty  v.  Jersey  City,  H.  &  P. 
Street  R.  Co.  (1908)  76  N.  J.  L.  459,  69 
Atl.  964. 

And  it  was  held  that  contributory  neg- 
ligence was  not  shown  as  matter  of  law 
in  an  action  for  injury  to  a  nine-year-old 
boy  by  a  street  car,  where  there  was  evi- 
dence that  the  motorman  called  to  the  boy 
as  the  car  passed,  and  the  latter  ran  along 
beside  the  car,  looking  at  the  motorman, 
who  continued  to  talk  to  him  until  he 
stumbled  and  fell  under  the  car.  Barstow 
V.  CapiUl  Traction  CJo.  (1907)  29  App.  D.  C. 
362. 

841  It  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
a  judgment  for  the  plaintifT  affirmed,  where 
a  fifteen-year-old  boy,  while  riding  on  the 
rear  of  a  truck  with  his  legs  hanging  over 
the  end,  was  injured,  his  leg  being  struck, 
by  a  street  car  which  was  following  the 
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in  actions  for  injuries  by  street  ears 
under  other  circumstances.***  A  child, 
it  has  been  held,  cannot  be  required  as 
matter  of  law  to  appreciate  the  danger 
from  the  overhang  of  a  passing  street 
car  to  one  standing  beside  the  track,  as 
would  an  ordinarily  prudent  adult.**' 
But  an  infant  walking  along  a  street 
railway  track  may  be  precluded  from 
recovery  for  injury  by  a  street  car  on 
the  ground  of  contributory  negligence  as 
matter  of  law,  where  the  injury  is  due  to 
his  rashness  or  haste  in  leaving  a  place 
of  safety  and  trying  to  pass  ahead  of  the 


ear  through  an  open  space  between  the 
track  and  objects  on  the  right  of  way.*** 
Questions  generally,  as  to  whether  a 
child  is  sui  juris,  so  as  to  be  chargeable 
with  negligence,  as  to  the  presumption 
of  capacity,  and  the  standard  by  whicli 
the  conduct  of  the  child  should  be  meas- 
ured, in  actions  for  injuries  by  street 
cars,  are  treated  elsewhere  in  the  pres* 
ent  note.*** 

o.  Miscellaneous, 

The   question   of   contributory  negli- 
gence has  been  held  to  be  one  of  fact 


truck,  there  being  evidence  that  he  was 
watching  its  approach  and  attempted  to 
lift  his  leg,  but  could  not  do  so  in  time  be- 
cause of  the  speed  of  the  car.  Seletskey  v. 
Third  Ave.  R.  Co.  (1902)  69  App.  Div.  27, 
74  N.  Y.  Supp.  518,  affirmed  without  opinion 
in  (1903)  173  N.  Y.  645,  66  N.  E.  1116. 

3*8  It  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
a  judgment  for  the  plaintiff  affirmed,  in 
an  action  for  injury  to  a  newsboy  eleven 
years  old,  who,  while  standing  on  the  step 
of  a  street  car  endeavoring  to  sell  papers 
to  passengers  in  the  car,  with  the  consent 
of  the  street  car  company,  was  knocked 
off  and  injured  by  a  wagon  belonging  to  the 
defendant.  Mills  v.  Woolverton  (1896)  9 
App.  Div.  82,  41  N.  Y.  Supp.  90. 

So,  in  Connolly  v.  Knickerbocker  (1889) 
114  N.  Y.  104,  11  Am.  St.  Rep.  617,  21  N. 
E.  101,  12  Am.  Neg.  Cas.  305,  it  was  held 
that  a  seven -year -old  boy  who  got  upon 
a  street  car  at  the  request  of  the  conductor, 
to  ^et  a  penny  for  turning  a  switch,  and 
while  standing  on  the  platform  was  injured 
by  collision  with  the  defendant's  wagon, 
was  held  not  guilty  of  contributory  negli- 
gence as  matter  of  law. 

And  it  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
»'  a  judgment  lor  the  plaintiff  affirmed,  where 
a  boy  eleven  years  old  stood  about  a  foot 
ftom  a  street  car  for  the  purpose  of  hand- 
ing cliange  to  another  boy  on  the  front 
platform  of  the  car,  and  was  seen  in  this 
position  by  the  motorman,  who,  neverthe- 
less, started  the  car  around  a  curve,  with 
the  result  that  the  boy  was  strack  by  the 
overhang  of  the  car.  Wechsler  v.  Pitts- 
burgh R.  Co.  (1915)  247  Pa.  96,  93  Atl.  19, 
9  N.  C.  C.  A.  614. 

Generally  as  to  liability  of  street  rail- 
way company  to  one  hit  by  swing  of  car  at 
curve,  see  notes  in  16  L.R.A.(N.S.)  890; 
40  L.R.A.(N.S.)  133;  and  L.R.A.1015C,  604. 

•*8  Angelary  v.  Springfield  Street  R.  Co. 
(1912)  213  Mass.  110,  99  N.  E.  970.  In 
this  case,  where  there  was  evidence  that  the 
plaintiff,  a  boy  eleven  years  old,  was  riding 
in  a  wagon  along  a  highway  within  from 
4  to  7  feet  of  a  street  car  track,  and  when 
the  wagon  stopped,  passed  from  the  rear 
to  the  side  next  to  the  track,  and  stood 
facing  the  wagon  while  he  helped  a  person 
L.R.A.1917F. 


to  alight,  when  he  was  struck  by  the  run- 
ning board  of  a  street  car  which  approached 
without  warning,  it  was  held  that  contribu- 
tory negligence  was  not  shown  as  matter  of 
law,  although  the  view  was  unobstructed. 

«*4It  was  held  that  contributory  negli- 
gence on  the  part  of  a  boy  eleven  years  old 
who  was  struck  by  a  street  car  approaching 
from  the  rear  was  shown  as  matter  of  law 
where  it  appeared  that  he  was  a  bright  boy, 
accustomed  to  cars,  and  while  walking 
along  the  track  in  a  place  of  safety,  on 
discovering  the  car  rapidly  approaching  and 
only  about  14  feet  away,  attempted  to  pass 
between  the  track  and  a  pile  of  ties  on  the 
right  of  way,  there  being  no  evidence  that 
his  conduct  was  due  to  fright.  Foard  v. 
Tidewater  Power  Co.  (1915)  170  N.  C.  48, 
86  S.  E.  804.  See  note  339,  supra,  for  other 
cases  of  injury  by  street  car  while  walking 
along  track. 

848  As  to  whether  a  thirteen-year-old 
child,  who  was  injured  while  playing  in  a 
street  car  standing  in  the  street,  is  sui  juris, 
so  as  to  be  chargeable  with  contributory 
negligence,  see  Denver  City  Tramway  Co. 
V.  Nicholas,  cited  in  note  230,  supra. 

As  to  the  doctrine  that  a  nine-year-old 
child  is  presumptively  non  sui  juris,  as  ap- 
plied in  an  action  for  injury  to  a  child  while 
playing  on  a  street  car  track,  see  Demsey 
V.  Brooklyn  Heights  R.  Co.  cited  in  note 
187,  supra. 

See  Holdridge  v.  Mendenhall,  cited  in 
note  237,  supra,  on  the  question  whether 
a  six-year-old  child,  who  is  injured  by  a 
street  car  while  playing  in  a  street,  can 
be  declared  as  matter  of  law  to  have  such 
capacity  as  to  be  chargeable  with  contribu- 
tory negligence. 

See  also  East  St.  Louis  Electric  R.  Co. 
V.  Burns,  cited  in  note  170,  supra,  in  which 
the  question  of  capacity  of  an  eight-year- 
old  boy,  who  was  killed  by  a  street  car 
while  playing  in  a  street,  was  held  to  be  for 
the  jury. 

As  to  the  standard  by  which  the  conduct 
of  an  infant  should  be  measured  in  actions 
for  injuries  or  death  by  street  cars,  see 
cases  cited  in  notes  25  and  26,  supra. 

Attention  is  called  also  to  the  cases  cited 
in  note  88,  supra,  applying  the  doctrine  of 
conclusive  presumption  of  incapacity  to 
children  of  tender  years. 
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for  the  ivajf  in  actions  for  injuries  to 
ii'f ants  by  falling  over  obstructions  in  an 
nn lighted  hallway;'^  or  playing  near  a 
leaky  gas  main,  although  warned  to  keep 
away,^''  or  chasing  an  iron  bail  with 
which  men  were  playing  in  a  street,'^ 
or  drinking  to  excess  liquor  furnished  by 
an  adult,***  or  failing  to  call  a  physician 
to  treat  a  pei*sonal  injury ,•*•*  or  falling 
through  defective  banisters.***    In  sev- 


eral cases,  in  actions  for  injuries  to  chil- 
dren on  merry-gfo-rounds,  questions  have 
arisen  as  to  the  degree  of  care  required 
of  the  child,  and  whether  it  was  old 
enough  to.  be  chargeable  with  negli< 
gonce.**** 

But,  under  the  ciroumstances  indi- 
cated, in  cases  cited  in  the  footnote  con- 
tributory negligence  of  children  has  been 
declared  as  matter  of  law.**^     In  each 


The  question  of  contributory  negli- 
gence was  held  in  Crane  Elevator  Co.  v. 
Lippert  (1894)  11  C.  C.  A.  621,  24  U.  8. 
App.  176,  63  Fed.  942,  to  be  for  the  jury, 
and  a  judgment  for  the  plaintiff  afflrmcd, 
in  an  action  for  injury  to  a  fifteen -year-old 
boy  who,  while  walking  through  an  un- 
lig'hted  hallway  in  the  nighttime,  fell  over 
obstructions  which  he  knew  were  there,  and 
which  he  tried  to  avoid,  but  misjudged  the 
distance. 

•*TThe  question  of  the  contributory  neg- 
ligence of  an  eight-ycar-old  child  in  playing 
near  a  leaky  gate  valve  in  a  gas  main  can 
not  be  decided  by  the  court  as  nmtter  of 
law,  although  he  had  been  warned  by  his 
parents  to  keep  away  from  it.  United 
States  Natural  Gas  Co.  v.  Hicks  (1909)  134 
Ky.  12,  23  L.RA.(N.S.)  249.  135  Am.  St. 
Rep.  407,  119  S.  W.  166  (child  burned  by 
another  child's  striking  a  match). 

t48  It  was  held  by  the  trial  court  in  Co- 
bum  v.  Hardwick  (1902)  1  Ont  Week.  Rep. 
733,  that  a  ten -year-old  boy  in  running  for 
and  trying  to  stop  a  heavy  iron  ball,  after 
it  struck  the  ground,  for  the  purpose  of  re- 
turning it  to  men  who  were  playing  with 
it  in  a  street,  was  not  guilty  of  such  negli- 
gence as  would  preclude  recovery  for  an  in- 
jury sustained  while  trying  to  stop  the  ball 
by  the  crushing  of  his  finger  between  it 
and  a  hydrant. 

<ttlt  is  not  contributory  negligence  as 
matter  of  law  for  a  fifteen -year-old  boy  to 
drink  to  excess  liquor  furnished  him  by  an 
adult  in  violation  of  statute,  at  the  latter's 
solicitation,  so  as  to  prevent  recovery  from 
the  one  furnishing  the  liquor  for  an  injury 
sustained  while  intoxicated,  if  it  does  not 
appear  that  he  had  drunk  liquor  bofore,  or 
had  any  special  knowledge  of  its  effect. 
Cole  V.  Searfoss  (1912)  49  Ind.  App.  334, 
97  N.  E.  345. 

It  was  held,  however,  that  an  instruction 
was  erroneous,  that  it  was  immaterial,  as 
affecting  the  right  of  recovery  for  the  in- 
jury^ whether  the  boy  had  drunk  liquor 
before,  or  had  been  intoxicated,  or  drank 
the  liquor  willingly  or  otherwise,  since  these 
were  proper  matters  for  cons  liberation  of 
the  jury  in  determining  whether  he  was 
guilty  of  contributory  negligence.     Ibid. 

The  mere  fact,  however,  that  he  had 
drunk  liquor  before,  it  was  held,  woujd  not 
necessarily  show  negligence  in  drinking  to 
excess  under  the  above  circumstances.    Ibid. 

S40i  In  an  action  against  a  telegraph  com- 
pany for  failure  to  deliver  a  message  sum- 
moning a  physician  to  treat  a  boy  fifteen 
years  old  who  had  dislocated  his  arm  at  the 
L.R.A.1917F. 
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elbow,  it  was  held  in  Western  U.  Teleg.  Co. 
V.  Hoffman  (1891)  80  Tex.  420,  26  Am.  St. 
Rep.  759,  16  8.  W.  1048,  that  it  could  not 
be  held  as  matter  of  law  that  the  bov  had 
sufficient  experience  and  discretion  to  esti- 
mate the  consequences  of  the  failure  to  re- 
ceive proper  treatment,  so  as  to  charge  him 
with  contributory  negligence  in  failing,  for 
nine  days  after  sending  the  telegram,  to 
make  any  further  effort  to  procure  the  ajd 
of  a  physician.  It  was  held,  however,  that 
the  negligence  of  the  parents  would  pre- 
vent recovery  in  so  far  as  it  was  brought 
for  their  own  benefit.    , 

wtThe  fact  that  a  four -year-old  boy 
swung  his  bodv  through  a  third-story  ban- 
ister, while  holding  to  the  rail,  and  thereby 
came  to  his  death  by  falling  to  the  ground, 
will  not  preclude  recovery  for  his  death,  as 
matter  of  law,  on  the  ground  of  contribu- 
tory negligence  on  the  part  of  the  child. 
Karp  V.  Barton  (1912)  164  Mo.  App.  389, 
144  S.  W.  1111. 

M0|  As  to  the  degree  of  care  required  of  a 
thirteen -year-old  girl  in  an  action  for  in- 
jury on  a  merry-go-round,  see  Harris  v. 
Crawley,  cited  in  note  210,  supra. 

And  as  assuming  that  a  child  fire  and  a 
half  years  old  may  be  guilty  of  contributory 
negligence  in  attempting  to  board  a  moving 
merry-go-round,  see  Linthicnm  v.  Truitt, 
cited  in  note  137,  supra. 

Ml  In  an  action  for  injury  to  a  seven- 
teen-year-old boy  by  being  permitted  by  the 
defendant  to  engage  in  games  of  pool,  bil- 
liards, and  other  games  without  the  written 
consent  of  his  parents,  in  violation  of  a 
statute,  it  was  held  in  Griffin  v.  Dickerson 
(1913)  4  Tens.  C.  C.  A.  409,  that  the 
declaration  was  subject  to  demurrer,  es- 
pecially in  view  of  the  fact  that  it  alleged 
that  the  youth  was  engaged  in  a  mercantile 
business,  because  it  showed  contributory 
negligence. 

It  will  be  presumed  that  a  twelve-year- 
old  girl  has  sufficient  intelligence  to  avoid 
the  obvious  danger,  while  opening  a  double 
storm  door,  of  one  of  the  doors  swinging 
back  against  her  hand.  Dolan  v.  Cal lender, 
McA.  &  T.  Co.  (1904)  26  R.  L  198,  58  Atl. 
655,  17  Am.  Neg.  Rep.  126. 

It  was  held  that  contributory  negligence 
was  shown  as  matter  of  law,  where  a  bright 
boy  ten  years  old,  who  had  been  warned  of 
the  danger,  and  knew  of  the  decayed  con- 
dition of  the  boards  and  nails  in  .a  fence, 
leaned  his  weight  against  the  topmost 
board  in  an  effort  to  discover  a  playmate 
aroimd  the  end  of  a  building  to  which  the 
board  was  nailed,  with  the  result  that  it 
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case  slight  circumstances  may  vary  the 
decision  as  to  whether  the  question  is 
for  the  court  or  jury,  and  general  rules 
cannot  well  be  formulated  from  partic- 
ular situations.  It  has  been  seen 
above  ^'^  that  contributory  negligence  on 
the  part  of  a  child  may  be  declared  as 
matter  of  law  if  from  the  undisputed 
facts  no  reasonable  inference  can  be 
drawn  except  that  the  child  failed  to 
exercise  the  care  which  children  of  the 
same   age,   capacity,   discretion,   knowl- 


edge, and  experience  ordinarily  exercise 
under  the  same  or  similar  circumstances. 
Attention  is  here  called  to  a  few  £ng* 
lish  and  Canadian  cases  in  which  ac- 
tions for  injuries  to  children  were  held 
maintainable,  the  decisions  dealing  prin- 
cipally with  the  question  of  negligence 
on  the  part  of  the  defendant,  although 
implying  that  the  child  was  not,  at  least 
as  matter  of  law,  in  acting  as  one  of  its 
age  would  ordinarily  act,  guilty  of  con- 
tributory negligence  precluding  recov- 
ery   " 
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gave  way,  and  he  was  precipitated  into  a 
quarry  and  injured.  Herdt  v.  Koenig  (1909) 
137  Mo.  App.  589,  119  S.  W.  68. 

It  is  contributory  negligence  as  matter 
of  law  for  a  thirteen-year-old  girl  to  use 
as  a  playground  with  a  companion  a  "maze" 
in  an  amusement  park,  intended  to  puzzle 
by  an  arrangement  of  mirrors  and  glasses, 
so  that  there  can  be  no  recovery  for  an 
injury  sustained  while  so  engaged  by  run- 
ning into  one  of  the  glasses.  Rayfield  v. 
Sans  Souci  Park   (1909)   147  111.  App.  493. 

And  it  was  held  that  contributory  neg- 
ligence was  shown  as  matter  of  law,  which 
would  prevent  recovery  for  his  death,  where 
a  bright  boy  nearly  twelve  years  old,  who 
was  playing  about  a  sea  wall,  at  a  place  in 
an  unfinished  extension  of  a  public  park 
at  which  the  guard  railing  of  the  wall  had 
not  been  placed  in  position,  although  he  had 
been  warned  to  keep  away  from  the  wall, 
while  throwing  stones  from*  a  sling,  jumped 
forward  to  catch  the  cord  of  the  sling, 
which  had  slipped  from  his  hand,  but 
stumbled  and  fell  over  the  wall,  and  was 
killed.  Albert  v.  New  York  (1902)  75  App. " 
Div.  663,  78  W.  Y.  Supp.  356. 

•MVI.  BUfva. 


86aHarrold  v.  Watney  [1898]  2  Q.  B. 
(Eng.)  320  (four-year-old  boy  climbed  on 
a  rotten  fence  adjacent  to  a  highway,  with 
the  result  that  it  fell  upon  and  injured 
him);  Jevvson  v.  Gatti  (1886)  2  Times  L. 
R.  (Eng.)  441  (a  ''little  girl,"  age  not  stated, 
leaned  against  an  insecure  railing  separat- 
ing an  open  cellarway  from  the  street  for 
the  piu-pose  of  watching  men  at  work  in 
the  cellar) ;  Smith  v.  Martin  [1911]  2  K.  B. 
(Eng.)  775,  80  L.  J.  K.  B.  N.  S.  1256,  105 
L.  T.  N.  S.  281,  27  Times  L.  R,  468,  55 
Sol.  Jo.  536,  Ann.  Oas.  1912A,  334,  2  N.  C. 
C.  A.  215  (fourteen -year -old  girl  burned  in 
complying  with  her  teacher's  request  to 
poke  the  fire  and  pull  out  the  damper  of  a 
stove);  Croker  v.  Banks  (1888)  4  Times 
L.  R.  (Eag.)  324  (seventeen-year-old  girl 
employed  by  defendant  in  filling  soda-water 
bottles  omitted  to  wear  a  protection  mask) ; 
Coley  V.  Canadian  P.  R.  Co.  (1906)  Rap. 
Jud.  Quebec  29  C.  S.  282  (girl  under  ten 
years  of  age  playing  on  turntable);  Rick- 
etts  V.  Markdale  (1900)  31  Ont.  Rep.  610 
(seven-year-old  boy  injured  while  playing 
on    timbers    negligently    piled    in    street). 

R.  £.  H. 


NORTH  CAROIilNA   SUPREME 
COURT. 

ARCHIE  P.  ASHBY,  by  Next  Friend,  Appt., 

V. 

NORFOLK  SOUTHERN  RAILROAD  COM- 
PANY. 

(172  N.  C.  98,  89  8.  E.  1059.) 

Master  And  Bervant  —  permitting  as- 
sistance of  child  —  liability  for  in- 
jury. 

1.  A  railroad  company  is  liable  for  in- 
jury to  an  eight-year-old  boy  because  of  his 

Note. —-As  to  contributory  negligence  of 
children  on  or  about  railroad  tracks,  see 
Annotation  following  Mollica  v.  Michigan  C. 
R  Co.  post,  123. 

As  to  contributory  negligence  of  children 
generally,  see  annotation  following  Jacobs 
y.  H.  J.  Koehler  Sporting  Gk>od8  Co.  ante, 
10. 
L.R.A.1917F. 


attempt,  with  the  knowledge  of  its  fore- 
man, to  assist  in  pushing  a  car  along  its 
track,  although  it  had  forbidden  the  fore- 
man to  permit  this  to  be  done. 
For  other  casesy  see  Master  and  Servant, 
III.  a,  2,  in  Dig,  1-52  N,  S. 

Negligence  —  contributory  —  eight-year- 
old  boy. 

2.  Contributory  negligence  cannot  be  as- 
cribed to  an  eight-year-old  boy  in  attempt- 
ing to  assist  in  pushing  a  car  along  a  rail- 
road track. 
For  other  cases,  see  Negligence,  11,  5,  1,  in 

Dig,  1-52  N.  8. 

(September  27,  1916.) 

APPEAL  by  plaintiff  from  a  nonsuit 
granted  by  the  Superior  Court  for 
Craven  County  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence. Reversed. 
The  facts  are  stated  in  the  opinion. 
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Messrs.  O.  A«  York,  A.  0.  Wai4,  and 
William  F.  Ward,  for  appellant: 

Where  a  child  is  not  of  sufficient  age  or 
intelligence  to  appreciate  the  danger  of 
boarding  and  riding  on  a  car,  and  the  act 
is  such,  as  might  be  done  by  a  child  of  his 
age  and  intelligencs,  and  the  railroad  em- 
ployees invited  or  permitted  him  to  ride 
there,  the  company  will  be  liable;  and  this 
is  so,  although  it  had  forbidden  the  em- 
ployees to  permit  anyone  to  ride  on  the  car. 

33  Cyc.  S19;  Burke  v.  Ellis,  105  Tenn. 
702,  58  S.  W.  855;  Thompson  v.  Missouri, 
K.  &  T.  R.  Co.  11  Tex.  Civ.  App.  307,  32  8. 
W.  191;  Walsh  v.  Pittsburg  R.  Co.  32  L.R.A. 
(N.S. )  576,  note;  Greer  v.  Damascus  Lum- 
ber Co.  161  N.  C.  146,  76  S.  E.  725;  Dover  v. 
Mayes  Mfg.  Co.  157  N.  C.  324,  46  L.R.A. 
(X.S.)  199,  72  S.  E.  1067;  Holmes  v.  Mis- 
souri P.  R.  Co.  207  Mo.  164,  105  S.  W.  624; 
Starling  v.  Selma  Cotton  Mills,  168  N.  C. 
220,  L.RA.1915D,  860,  84  S.  E.  388;  Mc- 
Gowan  v.  Ivanhoe  Mfg.  Co.  167  N.  C.  192, 
82  S.  E.  1028,  7  N.  C.  C.  A.  867 ;  Ferrell  v. 
Dixie  Cotton  Mills,  157  N.  C.  628,  37  L.R.A. 
<  N.S. )  64,  73  S.  E.  142,  3  N.  C.  C.  A.  306 ; 
Illinois  C.  R.  Co.  v.  Wilson,  23  Ky.  Tv.  Rep. 
684,  63  S.  W.  608;  Missouri,  K.  k  T.  R. 
Co.  V.  Rodgers,  —  Tex.  Civ.  App.  — ,  39  S. 
W.  383,  1  Am.  Neg.  Rep.  708;  Willis  v. 
Atlantic  &  D.  R.  Co.  120  N.  C.  608,  26  S.  K. 
784,  1  Am.  Neg.  Rep.  669. 

Messrs.  Moore  A  Dnnii,  foe  appellee : 

Infant  plaintiffs  who  are  negligent  are 
not  entitled  to  recover. 

Baker  v.  Seaboard  Air  Line  R.  Co.  150 
N.  C.  562,  29  L.R.A.(N.S.)  846,  64  S.  E. 
506,  17  Ann.  Cas.  351;  Boland  v.  Missouri 
R.  Co.  36  Mo.  484;  Meeks  v.  Southern  P.  R. 
Co.  62  Cal.  602;  Cauley  v.  Pittsburgh,  C.  & 
St.  L.  R.  Co.  98  Pa.  498;  Mathis  v.  Mag- 
nolia Mfg.  Co.  140  N.  C.  630,  53  S.  E.  349; 
Murray  v.  Richmond  &  D.  R.  Co.  93  N.  C. 
94 ;  Beck  v.  Southern  R.  Co.  149  N.  C.  168, 
62  S.  £.  883;  Shearm.  &  Redf.  Neg.  §  49; 
Whart.  Neg.  314;  Manly  v.  Wilmington  ^ 
W.  R.  Co.  74  N.  C.  665;  Washington  k  G. 
R.  Co.  V.  Gladmon,  16  Wall.  401,  21  L.  ed. 
114;  Sioux  City  &  P.  R.  Co.  v.  Stout,  17 
Wall.  657,  21  L.  ed.  745 ;  Dull  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  21  Ind.  App.  671,  62 
N.  E.  1013. 

It  is  the  duty  of  minors  to  give  sUch  at- 
tention to  their  surroundings  and  use  such 
care  to  avoid  danger  as  may  be  fairly  and 
reasonably  expected  from  persons  of  -their 
age  and  capacity;  and  children,  as  well  as 
adults,  must  use  the  consideration  which 
persons  of  their  years  ordinarily  have,  and 
cannot  be  presumed,  with  impunity,  to  in- 
dulge in  conduct  which  they  know,  or  ought 
to  know,  to  be  dangerous. 

Studer  v.  Southern  P.  Co.  121  Cal.  400, 
L.R.A.1917F. 


66  Am.  St.  Rep.  39,  63  Pac.  942»  4  Am.  Neg. 
Rep.  361. 

There  was  no  negligence  on  the  part  of 
the  defendant  for  which  he  could  be  held 
responsible  in  any  wise  to  the  plaintiff. 

Catlett  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  57 
Ark.  461,  38  Am.  St.  Rep.  264,  21  S.  W. 
1062. 

Defendant  owed  plaintiff  no  other  duty 
than  to  cause  him  no  wanton  injury. 

Morrissey  v.  Eastern  R.  Co.  126  Mass. 
377,  30  Am.  Rep.  686. 

No  act  of  omission,  though  the  same  might 
result  in  damage  or  injury,  can  be  deemed 
actionable  negligence  unless  the  one  re- 
sponsible could,  by  the  exercise  of  ordinary 
care  under  all  the  circumstances,  have  fore- 
seen that  it  might  result  in  damage  to  some- 
one. 

Frazier  v.  WiHtes,  132  N.  C.  437,  43  S.  E. 
1004;  Raiford  v.  Wilmington  &  W.  R.  Co. 
130  N.  C.  597,  41  S.  E.  806. 

While  contributory  negligence  is  matter 
of  defense,  it  is  proper  to  nonsuit  the  plain- 
tiff upon  his  whole  evidence  when  the  proof 
of  such  defense  is  there  fully  made  out. 

Mitchell  V.  Seaboard  Air  Line  R.  Co.  163 
N.  C.  116,  68  S.  E.  1059. 

Clark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  personal  injury  to 
a  minor,  at  the  time  of  the  injury,  eight 
years  of  age,  who  brings  this  action  by  his 
next  friend.  The  employees  of  the  defend- 
ant were  operating  a  push  car  loaded  with 
crossties  under  the  supervision  of  the  sec- 
tion master.  There  was  evidence  that  one 
of  the  employees  asked  the  plaintiff  and 
two  or  three  other  small  boys  to  help  push 
the  car  to  the  switch  before  the  arrival 
of  an  approaching  train,  and  that  when  the 
car  approached  the  trestle  one  of  the  boys, 
with  the  knowledge  and  without  objection 
of  the  employees  or  the  foreman,  jumped  on 
the  car  and  rode  across ;  that  they  continued 
to  push  the  car  for  several  hundred  yards 
till  they  approached  a  cattle  guard  across 
the  track  in  which  there  were  sharp  iron 
pointera  which  the  plaintiff  waa  unable  to 
walk  upon  with  his  bare  feet,  and,  being 
cautioned  by  the  foreman  to  "look  out"  for 
the  cattle  guard,  the  plaintiff,  in  attempting 
to  climb  upon  the  car  to  ride  across,  slipped 
and  fell,  the  wheel  of  the  car  passing  over 
his  foot.  There  was  evidence  that  the  child 
was  not  invited  by  the  employees,  and  that 
the  section  master  in  charge  had  no  knowl- 
edge of  his  participating  in  pushing  the 
car.  But  there  was  evidence  for  the  plain- 
tiff that  one  of  the  employees  asked  the  boys 
to  help  push  the  car,  and  also  that  the  fore- 
man saw  the  boys  pushing  the  car  and  made 
no  objection. 
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Upon  a  nonBuit  this  evidence  must  be 
taken  as  true;  and,  if  true,  it  was  negli- 
gence for  the  defendant,  through  its  fore- 
man, to  permit  a  child  of  the  age  of  the 
plaintiff  to  participate  in  such  dangerous 
work,  with  its  great  liability  of  injury  to 
those  who  are  not  presumed  to  have  judg- 
ment to  avoid  the  dangers  incident  to  such 
work. 

If  the  railroad  enfployees  invited  or  per- 
mitted the  plaintiff  to  take  part  in  pushing 
the  car,  the  company  was  liable  though  the 
company  had  forbidden  the  employees  to 
permit  this  to  be  done.  33  Cyc.  819.  It 
was  not  only  the  duty  of  the  defendant  to 
order  the  child  away  from  its  tracks  and 


from  moving  cars,  but  it  should  see  that  he 
does  go  away.  33  Cyo.  769,  and  cases  there 
cited.  If  the  boy  was  there  for  that  length 
of  time,  it  was  negligence  if  the  foreman  did 
not  discover  the  child  and  make  him  leave. 

In  Oireer  v.  Damascus  Lumber  Co.  161  N. 
C.  146,  76  8.  E.  726,  the  court  held  that^ 
there  being  evidence  that  the  fireman  per- 
mitted the  children  to  ride  on  the  engine,  it 
was  actionable  negligence  not  to  require 
them  to  leave. 

Contributory  negligence  cannot  be  at- 
tributed to  a  child  of  the  age  of  the  plain- 
tiff at  the  time  of  this  injury. 

The  judgment  of  nonsuit  is  reversed. 


MICHIGAN  SUPREME  COURT. 

ANGELO  F.  MOLLICA,  Admr.,  etc.,  of  Vin- 
cent MoUica,  Deceased,  Plff.  in  Err., 

V. 

MICHIGAN  CENTRAL  RAILROAD  COM- 

PANY. 

(170  Mich.  96,  135  N.  W.  927.) 

Railroads  —  crossing  accidents  —  exoes* 
sive  speed  —  negligence. 

1.  The  mere  fact  that  a  railroad  train  is 
run  through  a  town  at  a  speed  in  excess  of 
that  provided  by  its  ordinance  is  not,  stand- 
ing alone,  such  negligence  as  will  render  the 
railroad  company  liable  for  the  death  of  one 
struck  by  a  train  on  a  highway  crossing. 
For  other  eaaes,  see  Railroads,  II,  d,  3  and  4$ 

in  Dig.  1-52  N.  S. 

Same  —  contributory  negligence  -^  child 
—  diversion  of  attention, 

2.  The  passing  of  a  passenger  train  is  not 
sufficient,  on  the  theory  that  it  diverted  his 
attention,  to  relieve  of  the  charge  of  negli- 
gence a  bright  boy  nine  and  a  half  years  old, 
who  stands  on  a  parallel  track  watching  it 
while  a  train  in  plain  sight  on  such  track 
bears  down  upon  and  strikes  him. 

For  other  cases,  see  Railroads,  II.  e,  S,  in 
Dig,  1-52  A.  K. 

Same  —  gross  negligence  —  failure  to 
stop  train. 

3.  A  railroad  engineer  is  not  guilty  of 
gross  negligence  in  failing  to  employ  means 
to  stop  the  train  when  he  sees  a  boy  ap- 
proaching the  track  at  a  railroad  crossing 
450  feet  ahead,  so  as  to  render  the  company 
liable  for  the  death  of  the  boy,  who  negli- 
gently goes  upon  the  track  in  full  view  of 

Note. —  As  to  contributory  negligence  of 
children  on  or  about  railroad  tracks,  see 
annotation  following  this  case,  post,  123. 

As  to  contributory  negligence  of  children 
generally,  see  annotation  following  Jacobs 
V.  H.  J.  Eoehler  Sporting  Goods  Co.  ante, 
10. 
L.R.A.1917F. 


I  the  approaching  train  after  it  is  too  late  to 
;  avoid  hitting  him. 

''  For  other  oases,  see  Railroads,  II,  e,  S,  im 
Dig.  1--52  N.  ». 

(May  3,  1912.) 

ERROR  to  the  Circuit  Court  for  Calhoun 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
eovOT  damages  for  the  alleged  negligent  kill- 
ing of  plaintiffs  intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Price  A  nrhitittg,  for  plaintifiF 
in  error: 

Vincent  Mollica,  considering  his  age  and 
the  circumstances  surrounding  him  at  the 
time  of  the  accident,  was  not  chargeable 
with  negligence  contributing  to  his  injury 
and  death. 

Baker  v.  Flint  &  P.  M.  R.  Co.  68  Mich. 
90,  35  N.  W.  836;  East  Saginaw  City  R. 
Co.  V.  Bohn,  27  Mich.  603;  Daniels  v.  Clegg, 
28  Mich.  40;  Hassenyer  v.  Michigan  C.  R. 
Co.  48  Mich.  209,  42  Am.  Rep.  470,  12  N.  W. 
166;  Powers  v.  Harlow,  63  Mich.  615,  61 
Am.  Rep.  154,  19  N.  W.  257;  Hargreaves  v. 
Deacon,  26  Mich.  1;  Chicago  &  N.  W.  R.  Co. 
V.  Smith,  46  Mich.  604,  9  N.  W.  830,  4  Am. 
Neg.  Cas.  24;  Downey  v.  Hendrie,  46  Mich. 
501,  41  Am.  Rep.  177,  9  N.  W.  828 ;  Ecliff  v. 
Wabash,  St.  L.  k  P.  R.  Co.  64  Mich.  19d, 
31  N.  W.  180;  Coops  v.  Lake  Shore  &  M. 
S.  R.  Co.  66  Mich.  448,  33  N.  W.  641;  Mc- 
Govern  v.  New  York  C.  &  H.  R.  R.  Co.  67 
N.  Y.  417;  Cooper  v.  La.e  Shore  &  M.  S, 
R.  Co.  66  Mich.  261,  11  Am.  St  Rep.  482, 
33  N.  W.  306. 

Even  if  it  could  be  said  as  a  matter  of 
law  that  Vincent  Mollica  was  guilty  of 
negligence  in  putting  himself  in  a  place  of 
danger,  it  was  a  fair  question  for  the  jury 
whether  or  not  the  gross  negligence  of  the 
defendant  was  the  proximate  cause  of  his 
injury  and  death. 
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Richter  v.  Harper,  W  Mich.  221,  64  N. 
W.  768;  Battishill  v.  Humphreys,  64  Mich. 
614,  38  N.  W.  681;  La  Barge  v.  Pere  Mar- 
quette R.  Co.  134  Mich.  139,  96  N,  W.  1073, 
14  Am.  Keg.  Rep.  676;  Schindler  v.  Mil- 
waukee, L.  S.  &  W.  R.  Co.  87  Mich.  405,  49 
N.  W.  670;  Laethem  v.  Pt.  Wayne  &  B.  I.  R. 
Co.  100  Mich.  297,  68  N.  W.  996;  Mont- 
gomery ▼.  Lansing  City  Electric  R.  Co.  108 
Mich.  46,  29  LJt.A.  287,  61  N.  W.  648; 
Buxton  Y.  Ainsworth,  138  Midi.  682,  101 
N.  W.  817,  6  Ann.  Caa.  146. 

Messrs.  'Wtlson  A  Cobb,  for  defendant  in 
error: 

The  evidence  does  not  show  that  the  death 
of  plaintiff's  decedent  was  caused  hy  the 
negligence  of  the  defendant  or  its  servants. 

Thayer  v.  Flint  k  P.  M.  R.  Co.  93  Mich. 
150,  53  N.  W.  216;  Robinson  v.  Flint  A  P. 
M.  R.  Co.  79  Mich.  328,  19  Am.  St.  Rep. 
174,  44  N.  W.  779;  Shufelt  v.  Flint  &  P.  M. 
R.  Co.  96  Mich.  327,  66  N.  W.  1013;  Tobias 
V.  Michigan  C.  R.  Co.  103  Mich.  330,  61  N. 
W.  614;  Stem  y.  Mi<^igan  C.  R.  Co.  76 
Mich.  597,  43  N.  W.  587;  Hagan  v.  Chicago, 
D.  ft  C.  6.  T.  Junction  R.  Co.  86  Mich.  615, 
49  N.  W.  509;  Folkmlre  v.  Michigan  United 
R.  Co.  157  Mich.  169,  121  N.  W.  811,  17 
Ann.  Cas.  979;  Hovey  v.  Michigan  Teleph. 
Co.  124  Mich.  607,  83  N.  W.  600;  Flater  v. 
Fe^r,  70  Mich.  644,  38  N.  W.  666;  Haines  v. 
Lake  Shore  &  M.  8.  R.  Co.  129  Mich.  479, 
89  N.  W.  849;  Blickley  v.  Luce,  148  Mich. 
233,  111  N.  W.  762;  Atlantic  Coast  Line  R. 
Co.  ▼.  Wharton,  207  U.  S.  328,  62  L.  ed.  230, 
28  Sup.  Ct.  Rep.  121;  Mississippi  R.  Com- 
mission V.  Illinois  C.  R.  Co.  203  U.  S.  336, 
61  L.  ed.  209,  27  Sup.  Ct.  Rep.  90;  Cleve- 
land C.  C.  k  St.  L.  R.  Co.  V.  Illinois,  177 
U.  S.  614,  44  L.  ed.  868, 20  Sup.  Ct  Rep.  722; 
Trudell  V.  Grand  Trunk  R.  Co.  126  Mich.  79, 
63  L.R.A.  271,  86  N.  W.  250;  Graf  v.  Chi- 
cago  ft  N.  W.  R.  Co.  94  Mich.  679,  54  N.  W. 
388;  Lyons  v.  Bay  Cities  Consol.  R.  Co.  116 
Mich.  114,  78  N.  W.  139;  Piskorowaki  v. 
Detroit,  G.  H.  ft  M.  R.  Co.  121  Mich.  498, 
80  Am.  St.  Rep.  618,  80  N.  W.  241;  Star- 
bard  V.  Detroit,  G.  H.  ft  M.  R.  Co.  122  Mich. 
23,  80  K.  W.'878;  Leivy  v.  Houghton  County 
Street  R.  Co.  164  Mich.  572,  129  N.  W.  683; 
Buckley  v.  Flint  ft  P.  M.  R.  Co.  119  Mich. 
688,  78  N.  W.  666. 

Decedent  was  guilty  of  contributory  negli- 
gence. 

Folkmire  v.  Michigan  United  R.  Co.  157 
Mich.  159,  121  N.  W.  811,  17  Ann.  Cas. 
979;  Knickerbocker  v.  Detroit,  G.  H.  ft  M. 
R.  Co.  167  Mich.  596,  133  N.  W.  504;  Perego 
V.  Lake  Shore  &  M.  S.  R.  Co.  158  Mich.  225, 
122  N.  W.  535;  Trudell  v.  Grand  Trunk  R. 
Co.  126  Mich.  73,  53  L.R.A.  271,  86  N.  W. 
260;  Piskorowski  v.  Detroit  G.  H.  ft  M.  R. 
Co.  121  Mich.  498,  80  Am.  St.  Rep.  618,  80 
N.  W.  241;  Henderson  v.  Detroit  Citiaens' 
L.R.A.1917F. 


Street  R.  Co.  116  Mieh.  868,  74  N.  W.  625 ; 
Ecliff  V.  Wabash  St.  L.  ft  P.  R.  Co.  64 
Mi<*.  196,  31  N.  W.  180;  Wight  v.  Michigan 
C.  R.  Co.  161  Mich.  216,  120  N.  W.  414; 
Gimtermann  v.  Michigan  C.  R.  Co.  168  Mich. 
37,  183  S.  W.  940. 

Defendant  was  not  guilty  of  gross  negli- 
gence. 

Knickerbocker  v.  Detroit  G.  H.  ft  M.  R. 
Co.  167  Mich.  596,  133  N.  W.  504;  Richter 
V.  Harper,  96  Mich.  225,  54  N.  W.  768 j 
Lyons  v.  Bay  Cities  Consol.  R.  Co.  115  Mieh. 
114,  73  N.  W.  139;  Lake  Shore  ft  M.  S.  R. 
Co.  V.  Miller,  25  Mich.  274;  Starbard  v. 
Detroit,  G.  H.  ft  M.  R.  Co.  122  Mich.  23, 
80  N.  W.  878;  Redson  v.  Michigan  C.  R.  Co. 
120  Mich.  671,  79  N.  W.  939;  Levy  ▼.  Hough- 
ton County  Street  R.  Co.  164  Mieh.  572, 
129  N.  W.  683;  Buckley  v.  Flint  ft  P.  M. 
R.  Co.  119  Mich.  583,  78  N.  W.  655;  Bouw- 
meestcr  v.  Grand  Rapids  ft  I.  R.  Co.  67 
Mich.  87,  34  N.  W.  414;  Blickley  v.  Luce, 
148  Mich.  244,  111  N.  W.  762;  Sterling  ▼. 
Detroit,  134  Mich.  22,  95  N.  W.  986. 

Steere,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  brought  this  action  as  adminis- 
trator of  the  estate  of  his  minor  son,  who 
was  killed  by  one  of  defendant's  trains  at 
a  street  crossing  in  the  city  of  Albion,  Mich- 
igan, on  November  5,  1909. 

The  deceased,  Vincent  Mollica,  was  nine 
years  -and  six  months  old,  of  ordinary  size, 
very  bright  and  quick  to  learn.  He  lived 
with  his  parents  on  the  south  side  of  defend- 
ant's track,  and  was  attending  school  two 
and  one-half  blocks  north  of  the  crossing 
where  he  was  killed.  He  had  crossed  the 
track  twice  a  day  in  going  to  and  return- 
ing from  school  since  the  opening  of  the 
same  in  September  of  that  year.  School 
dismissed  at  3:30  P.  M.,  after  which  he  de- 
livered newspapers  over  a  route  of  his  own. 

On  the  afternoon  in  question,  at  the  close 
of  school,  he  and  an  older  boy  named  Harold 
Ford,  who  was  also  going  to  the  newspaper 
office  located  south  of  the  track,  started 
down  Berrien  street,  hurrying  for  the  office, 
running  part  way.  The  railway  was  double^ 
tracked  at  this  crossing,  and  a  passenger 
train,  just  then  pulling  out  from  the  railway 
station,  was  approaching  the  crossing  from 
the  west.  The  older  boy,  progressing  faster 
than  deceased,  got  across  in  advance  of  th» 
train,  which  was  on  the  south  track.  When 
deceased  arrived  at  tlie  track  on  the  west 
side  of  Berrien  street,  the  train  was  cross- 
ing, and  he  waited  for  it  to  pass,  standing 
in  the  middle  of  ^e  north  track,  looking 
at  it  and  making  motions  toward  it.  Some 
of  the  witnesses  testified  he  was  waving  hia 
hands,  or  mailing  signs  to  passengers;  and 
others  that  he  seemed  to  pick  up  something 


120 


MICHIGAN  SUPREME  COURT. 


and  throw  it  at  the  car  wheels.  While  thus 
occupied,  a  through  "blind  baggage'*  express 
train  on  the  north  track,  going  west,  pass- 
ing through  the  city  without  stopping, 
struck  him.  Tliere  was  a  curve  in  the  rail- 
road track  1,400  feet  east  of  the  crossing, 
and  the  train  was  in  sight  from  the  time  it 
rounded  that  curve. 

Numerous  witnesses  of  the  accident  were 
sworn,  most  of  them  being  schoolmates. 
Their  accounts  of  the  accident  are  substan- 
tially the  same,  but  naturally  varying  ac- 
cording to  the  point  of  observation  and  the 
particular  things  which  each  individual  es- 
pecially noticed.  Several  of  the  witnesses 
saw  the  train  which  killed  him  approaching 
and,  recognizing  the  danger,  shouted  to  warn 
him;  but  evidently  the  noise  of  the  passing 
train  on  the  south  track  prevented  him  hear- 
ing them. 

There  was  testimony  that  many  trains 
passed  back  and  forth  daily  on  this  road, 
and  that  when  school  was  out  the  children 
were  in  the  habit  of  hurrying  towards  the 
track  to  cross  ahead  of,  or  see  pass,  the 
passenger  train  due  at  that  time.  Just 
when  the  blind  baggage  train  was  due  in 
Albion  is  not  definitely  shown  by  the  testi- 
mony. It  left  Jackson  at  2:25;  and  it  was 
the  second  section  which  struck  the  deceased, 
which  was  a  mile  or  more  behind  the  first. 
One  of  plaintiff's  witnesses,  a  boy  thirteen 
years  of  age,  testified:  "The  blind  baggage 
hardly  ever  passed  at  that  place;  it  passed 
at  different  places.  I  don't  know  at  what 
hour  it  was  in  the  habit  of  going  through 
Albion;  the  school  children  didn't  usually 
see  it.  I  thought  it  was  running  pretty  fast 
that  day.  I  didn't  see  it  much  until  It  got 
right  onto  him.  It  usually  goes  pretty  fast 
through  there,  anyway.  It  does  not  stop 
at  Albion." 

There  was  also  testimony  to  the  effect  that 
others  of  the  school  children  ran  towards 
the  track  on  the  day  in  question  along  Ber- 
rien and  other  streets,  as  was  common  with 
'  them,  to  see  the  passenger  train  go  past; 
and  some  of  them  on  Monroe  street,  to  the 
west  of  Berrien,  stopped  and  stood  on  the 
north  track,  and  were  warned  away  by  the 
flagman  stationed  there. 

At  the  conclusion  of  plaintiff's  testimony 
counsel  for  defendant  made  the  following 
motion:  "We  ask  the  court  to  order  a  ver- 
dict for  the  defendant,  because  the  plaintiff's 
proof  shows  that  decedent  was  guilty  of  neg- 
ligence that  contributed  to  the  accident  or 
injury,  and  because  they  do  not  show  by 
their  evidence  that  the  defendant  was  guilty 
of  either  negligence  or  gross  negligence,  as 
they  charge  in  their  declaration."  This  mo- 
tion was  renewed  at  the  conclusion  of  de- 
fendant's testimony. 

Counsel  for  plaintiff  then  requested  the 
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court  to  charge  in  part  as  follows :  'Tlain- 
tiff  requests  the  court  to  instruct  the  jury 
that  the  defendant  was  negligent  in  violat- 
ing the  ordinance  of  the  city  of  Albion,  and 
that  the  question  of  whether  the  plaintiff's 
intestate  was  negligent  is  for  the  jury; 
.  .  .  also  that  the  question  of  gross  negli- 
gence on  the  part  of  the  defendant,  and  its 
negligence  in  not  giving  warning  sooner 
and  taking  st^s  to  slacken  the  speed  of  its 
train  sooner,  is  for  the  jury,  and  if  they 
believe  the  defendant  was  guilty  of  gross 
negligence,  plaintiff  should  recover  a  verdict, 
regardless  of  whether  Vincent  Mollica  con* 
tributed  by  his  negligence  to  the  injury 
which  caused  his  death." 

This  request  was  refused,  and  the  court 
directed  a  verdict  in  favor  of  defendant, 
charging  the  jury  in  part  as  follows :  "That^ 
under  the  evidence  here  there  can  be  no 
question  but  what  this  unfortunate  boy  was 
guilty  of  negligent  conduct.  It  is  a  great 
misfortune;  and  it  is  a  case,  of  course,  that 
is  most  pitiable,  and  which  touches  one's 
sympathies,  but  that  cannot  alter  the  legal 
situation.  For  that  reason, — the  reason 
that  he  was  guilty  of  negligence, — there  can 
be  no  recovery  in  a  case  of  this  kind,  ex- 
cept, on  the  other  hand,  the  agents  of  the 
defendant  company  in  charge  of  the  trains 
were  guilty  of  gross  negligence,  which  means 
that  they  either  wantonly  or  recklessly  in- 
flicted the  injury  which  resulted  in  this 
boy's  deatii.  The  undisputed  evidence  in 
the  case  shows  as  a  whole  that  the  engineer, 
the  moment  that  he  was  warned  of  impend- 
ing danger,  resorted  to  every  possible  means 
to  avert  the  injury;  therefore  it  cannot  be 
said,  and  there  is  no  evidence  in  the  case  to 
justify  a  finding,  that  there  would  be  gross 
negligence.  Under  those  circumstances,  it 
is  my  duty,  although  it  is  a  responsibility 
the  court  does  not  assume  without  some 
hesitation,  to  enter  a  direction  for  a  verdict, 
and  the  record  may  show  that  a  verdict  is 
entered  in  this  case,  under  direction  of  the 
court,  of  not  guilty," 

Error  is  regularly  assigned  on  the  refusal 
of  the  court  to  give  plaintiff's  requests  and 
the  charge  of  the  court  in  thus  directing  a 
verdict  for  defendant. 

The  declaration  avers  that  the  train  was 
run  at  a  reckless  and  dangerous  rate  of 
speed,  to  wit,  at  the  rate  of  20  miles  an 
hour  or  faster,  in  violation  of  an  ordinance 
of  the  city  restricting  the  rate  of  speed  of 
trains  within  the  corporate  limits  to  10 
miles  an  hour.  The  only  definite  testimony 
as  to  speed  is  that  of  the  engineer  and  fire- 
man of  the  train,  who  testified  that,  as  they 
approached  the  city,  the  brakes  were  tested, 
the  steam  shut  off  at  the  whistling  post,  over 
a  mile  out,  and  the  train  slowed  down  to 
about  20  miles  an  hour. 
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The  rate  of  speed  is  not,  per  se,  neg- 
ligence. In  the  absence  of  an  ordinance,  it 
has  been  held  that  25  miles  per  hour  cross- 
ing a  street  in  a  city  of  17,000  inhabitants 
is  not  negligence.  Tobias  v.  Michigan  C.  R. 
Co.  103  Mich.  330,  61  N.  W.  514.  While  the 
violation  of  an  ordinance  is  admissible  as 
evidence  tending  to  show  negligence^  it  is 
not,  standing  alone,  negligence  which  wonld 
justify  recovery,  or  upon  which  an  action 
could  be  based.  Haines  v.  Lake  Shore  ft  M. 
8.  R.  Co.  129  Mich.  475,  89  N.  W.  349; 
Fl«ter  V.  Fey,  70  Mich.  644,  38  N.  W.  666; 
Blickley  t.  Luce,  148  Mich.  233,  11  N.  W. 
752. 

The  two  pivotal  points  presented  for  ad- 
judication by  the  assignments  of  error  are, 
firsts  does  the  plaintifTs  testimony,  taken 
as  true,  show  that  the  deceased  was  free 
from  contributory  negligence  on  his  part? 
and,  second,  is  there  any  testimony  showing 
that  the  engineer  of  the  train  which  caused 
the  injury  was  guilty  of  gross  negligence, 
amounting  to  an  intentional  failure  to  per- 
form a  manifest  duty  in  reckless  disregard 
of  the  consequences  affecting  the  life  or 
property  of  another? 

Were  deceased  an  adult,  no  one  would 
■erionsly  question  his  extreme  carelessness 
and  negligence  in  standing  upon  a  railroad 
track  in  Inroad  daylight  while  a  train  in 
full  view  a  sufficient  time  and  distance  for 
him  to  have  easily  stepped  aside  and  avoided 
it  bore  down  upon  and  struck  him.  It  is 
claimed  that  deceased  was  a  child  of  tender 
years,  confused,  and  his  attention  diverted 
by  the  passenger  train  which  had  stopped 
his  progress,  and  which  drowned  the  sound 
of  the  other  approaching  train,  under  which 
circumstances  he  cannot  be  held  account- 
able as  a  person  of  mature  years  and  experi- 
ence. 

Where  the  plaintiff  is  an  infant  of  such 
tender  years  as  to  be  without  discretion, 
contributory  negligence  cannot  be  imputed 
to  him ;  and  such  is  the  general  presumption 
where  the  child  is  under  the  age  of  seven 
years.  It  is  also  held  by  some  authorities 
that  such  presumption  obtains,  prima  facie, 
until  the  age  of  fourteen  years  is  reached; 
but,  where  capacity  is  shown,  the  general 
rule  of  contributory  negligence  will  apply. 
While  in  the  case  of  a  child  between  the  ages 
of  seven  and  fourteen  years  the  allegation 
of  age  might  raise  some  presumption  which 
tends  to  remove  the  imputation  of  neglect, 
it  is  mainly  a  matter  of  pleading;  and  the 
fact,  when  proven  on  the  trial,  does  not  es- 
tablish that  freedom  from  negligence  essen- 
tial to  recovery. 

In  the  case  of  a  child  of  the  age  of  de- 
ceased, the  law  is  well  settled  in  this  state 
that  he  is  responsible  for  the  exercise  of 
such  care  and  vigilance  as  may  reasonably 
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be  expected  of  one  of  his  age  and  capacity; 
and  the  want  of  that  degree  of  care  is  neg- 
ligence. The  fact  that  he  may  not  have  as 
mature  judgment  as  an  adult  will  not  ex- 
cuse him  from  exercising  the  judgment  and 
discretion  which  he  possesses,  or  from  heed- 
lessly rushing  into  known  dangers.  Where 
the  dangers  are  known  and  understood  by 
him,  the  rule  of  contributory  negligence  is 
fully  applicable. 

In  this  case,  therefore,  deceased  is  charge- 
able with  a  degree  of  care  proportionate  to 
his  age  and  capacity.  It  is  undisputed  that 
he  was  nine  years  and  six  months  old,  of 
average  size,  possessed  of  all  his  faculties, 
very  bright  and  intelligent;  that  he  crossed 
these  tracks  four  times  each  day  when  at- 
tending school,  was  familiar  with  the  rush 
of  moving  trains,  and  knew  that  many 
passed  daily.  He  knew  and  understood  the 
danger  and  consequences  of  standing  upon 
a  railroad  track  when  a  train  was  passing 
over  it  as  fully  as  the  oldest  and  most  ex- 
perienced person;  and  he  knew  equally  well 
that  such  danger  could  be  easily  avoided  by 
keeping  off  of,  or  stepping  aside  from,  the 
railway  track.  The  boy's  father  testiiied 
that  he  had  cautioned  him  to  be  careful 
and  not  get  hurt  by  the  cars;  that  he  was 
bright,  and  stood  high  in  his  studies;  that 
he  imderstood  the  danger  of  being  on  the 
track  when  a  train  approached,  and  "would 
have  got  off  the  track,  sure,"  had  he  seen 
the  train  in  time.  He  had  that  capacity  to 
understand,  and  the  ability  to  perform,  on 
which  duty  is  predicated.  It  is  manifest 
that  he  appreciated  the  danger  when  he  at 
last,  but  unfortunately  too  late,  noticed  the 
train  coming  towards  him,  for  he  hurriedly 
attempted  to  jump  to  one  side  and  avoid  it. 
He  had  an  unobstructed  view  from  where 
he  stood,  down  the  track  for  a  quarter  of  a 
mile;  and  the  train  was  in  sight  when  he 
went  upon  the  track  and  took  his  stand 
there.  A  glance  in  that  direction,  occupying 
but  an  instant,  as  he  approached  the  danger 
zone,  where  he  stopped,  would  have  informed 
him  and  saved  his  life;  if  seasonably  dis- 
covered, he  would  have  apprehended  and 
avoided  this  danger  as  intelligently  and 
quickly  as  any  adult.  He  was  old  enough 
to  know,  and  in  the  very  nature  of  things 
did  know,  that  where  he  stood  was  a  dan- 
gerous place.  This  is  not  a  case  where  he 
was  required  to  exercise  judgment  and  ex- 
perience in  choosing  between  two  courses 
to  avoid  danger;  he  was  not  confronted  with 
any  dangers  which  he  did  not  understand. 
When  struck,  he  was  standing  at  ease,  care- 
lessly amusing  himself  by  throwing  some- 
thing at  the  train  passing  on  the  other 
track,  or  saluting  its  passengers;  and  his 
only  danger  was  in  the  spot  he  selected  to 
stand  upon. 
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Such  being  the  undisputed  factB,  did  the  ■ 
diversion  of  watching  a  passing  train  and  | 
the  thoughtlessness  and  carelessness  of 
youth  excuse  him  for  thua  exposing  himself 
needlessly  to  such  apparent  danger  f  It  has 
been  held  by  this  court  that,  when  a  boy 
possesses  such  a  knowledge  and  understand- 
ing of  dangers  attending  the  course  he  pur- 
sues, the  fact  that  he  is  more  reckless  and 
not  as  discreet  and  cautious  as  a  man  does 
not  in  itself  excuse  him;  but  he  is  charge- 
able with  the  same  degree  of  care  for  his 
ovvn  personal  safety  as  an  adult,  within  the 
scope  of  his  understanding  of  the  risk  he 
takes.  Ecliff  v.  Wabash  St.  L.  &;  P.  R.  Co. 
64  Mich.  196,  31  N.  W.  180. 

It  is  well  established  that,  where  the 
facts  are  undisputed,  and  the  minds  of  rea- 
sonable men  are  inevitably  led  to  the  same 
conclusions  and  to  draw  the  same  inferences, 
it  is  the  duty  of  the  court  to  dispose  of  the 
matter  as  a  question  of  law.  Applying  this 
rule  to  the  case  of  minors,  it  has  been  held 
that,  where  a  boy  five  and  one-half  years  of 
age,  with  permission  of  his  mother,  started 
to  go  across  a  traveled  street,  and  running 
quickly  from  the  curb  was  struck  by  de- 
fendant's horse  and  run  over,  the  accident 
occurring  in  broad  daylight,  the  child  failed 
to  exercise  the  care  which  was  commensu- 
rate with  his  age  and  knowledge,  and  he 
could  not  recover.  Hayes  v..  Norcross,  162 
Mass.  546,  39  N.  E.  282. 

A  boy  seven  and  one-half  years  old,  be- 
ing shown  to  have  the  capacity  to  under- 
stand that  if  he  remained  on  the  railway 
track  while  a  train  passed  he  would  be  run 
over,  having  lain  down  upon  the  track  and 
gone  to  sleep,  it  was  held  his  negligence  pre- 
cluded recovery.  Krenzer  v.  Pittsburg,  C. 
C.  &  St.  L.  R.  Co.  151  Ind.  587,  68  Am.  St. 
Rep.  252,  43  N.  E.  649,  52  N.  E.  220,  5  Am. 
Neg.  Rep.  137, 

A  bright  boy  nine  years  of  age,  familiar 
with  the  movement  of  trains,  who  stood  be- 
side a  railroad  track  holding  a  string,  one 
'  end  of  which  was  attached  to  his  wrist  and 
the  other  end  to  a  piece  of  ice  on  the  op- 
posite side  of  the  track,  was  injured  by  a 
passing  engine  striking  the  string.  This 
was  held  to  be  conclusive  evidence  of  con- 
tributory negligence.  Spillane  v.  Missouri 
P.  R.  Co.  135  Mo,  414,  58  Am.  St.  Rep.  580, 
37  S.  W.  198. 

A  boy  twelve  years  old,  who  stood  on  one 
of  three  railroad  tracks  waiting  for  a  train 
to  pass,  playing  at  the  time,  being  at  a 
crossing  with  which  he  waa  familiar,  was 
struck  by  an  engine  running  on  the  track 
where  he  stood.  He  was  held  guilty  of  neg- 
ligence as  a  matter  of  law.  Cleveland  Ter- 
minal &  Valley  R.  Co.  v.  Heiman,  16  Ohio 
C.  C.  R.  487,  9  Ohio  C.  D.  222. 

A  bright  and  intelligent  boy  ten  years  old, 
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going  on  an  errand,  while  walking  ou  the 
outer  ends  of  the  railway  ties,  was  struck 
by  a  rapidly  moving  train.  He  was  held 
guilty  of  negligence  which  precluded  a  re- 
covery. Moore  v.  Pennsylvania  R.  Co.  99 
Pa.  301,  44  Am.  Rep.  106. 

A  boy  eleven  years  of  age,  lounging  or 
playing  on  a  network  of  tracks,  and  struck 
by  a  passing  engine,  was  held  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 
Masser  v.  Chicago,  R.  I.  &  P.  R.  Co.  68  Iowa, 
602,  27  N.  W.  776. 

A  similar  rule  has  been  applied  to  boys 
eight  and  nine  years  old,  when  injured  on 
railway  tracks.  Murray  v.  Richmond  &  D. 
R.  Co.  93  N.  C.  92;  Potter  v,  VVUmington  & 
W.  R.  Co.  92  N.  C.  541. 

In  this  state,  the  same  rule  has  been  ap- 
plied   in    Henderson    ▼.    Detroit    Citizens' 
Street  R.  Co.  116  Mich.  368,  74  N.  W.  525; 
Trudell  v.  Grand  Trunk  R.  Co.  126  Mich. 
73,  53  LJI.A.  271,  85  N.  W.  250;  Perego  v. 
Lake  Shore  &  M.  6.  R.  Co.  158  Mich.  225, 
122  N.  W.  535,  and  in  the  recent  case  of 
Knickerbocker  v.  Detroit  G.  H.  &  M.  R.  Co. 
167  Mich.  596,  133  N.  W.  504.    In  this  last 
case,  the  principles  involved  are  ably  dis- 
cussed, and  the  authorities  cited  and  re- 
viewed.    It  was  there  held  that  a  boy  ten 
years  old,  killed  at  a  railway  crossing,  was, 
as  a  matter  of  law,  guilty  of  contributory 
negligence  in   riding  his  bicycle  onto  the 
track   in   front   of   an  approaching   train; 
there  being  an  unobstructed  view  for  a  dis- 
tance of  near  half  a  mile  in  the  direction 
of   the  approaching   train.     The   boy    was 
shown  to  have  lived  in  the  vicinity  of  the 
railroad   track,    was   acpustomed   to   going 
about  the  city,  and  able  to  ride  and  man- 
age a  bicycle.    The  one  he  was  riding  was  a 
new  one  belonging  to  his  father,  which  de- 
ceased was  allowed  to  ride  at  that  time; 
and  he  was  particularly  interested  in  and 
entertained  by  it,  evidently  to  the  exclusion 
of  all  other  matters.     It  w^as  there  said: 
"The  court  erred  in  submitting  to  the  jury 
the  question  of  the  contributory  negligence 
of  plaintiff's  intestate.     .     .     .     Under  the 
circumstances,  he  was  chargeable  with  some 
degree  of  care  for  his  own  safety,  and  it 
does  not  appear  that  he  exercised  any  care." 
Under  the  rule  that,  where  the  negligence 
of  the  defendant  is  wilful,  wanton,  or  gross, 
contributory  negligence  is  no  defense,  it  is 
claimed  by  appellant  that,  even  though  de- 
ceased   was   guilty    of    contributory    negli- 
gence, there  is  testimony  to  go  to  the  jury 
tending  to  show  that  the  engineer,  having 
discovered  the  danger  in  time  to  avoid  the 
accident,  did  not  act  promptly,  as  the  law 
requires  in  such  cases,  but  recklessly  con- 
tinued on  and  ran  upon  the  boy.     Counsel 
for  plaintiff  say  in  their  brief:     ''It  was  a 
fair  question  for  the  jury  whether  or  not 
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the  engineer  of  the  bUnd  baggage  was  keep- 
ing a  lookout^  or  whether  he  saw  Vineent 
at  all  until  he  was  so  close  to  him  that  he 
could  neither  slaeken  the  speed  of  his  train 
or  give  him  timely  warning.'' 

It  ie  undisputed  that. It  was  bread  day- 
light; and  there  was  an  unobstructed  view 
from  the  track  towards  the  i^>proaching 
train  for  nearly  a  quarter  of  a  mile.  The 
boy  came  upon  the  north  track  and  stopped, 
just  as  the  passenger  train  was  crossing  the 
street;  the  two  trains  passed  each  other 
practically  at  that  point;  the  bMnd  baggage 
was  just  approachii^.  The  engineer  testi- 
fied, and  this  testimony  is  undisputed,  that 
he  shut  off  his  steam,  applied  the  brakes, 
and  slowed  down  the  train  aa  it  passed 
through  the  city,  reducing  it  to  about  20 
miles  an  hour;  that  he  kept  a  sharp  look- 
out, and  when  he  came  within  about  300 
feet  of  the  Berrien  street  crossing,  just  as 
he  was  meeting  the  passenger  train,  deceased 
came  upon  the  ^lorth  track  and  started  to 
play,  or  make  motions  as  though  he  waa 
throwing  something;  that  witness  at  once 
applied  the  brakes,  shoved  the  handle  clear 
over  to  the  full  emergency,  and  gave  the 
danger  signal  with  a  short,  sharp  series  of 
blasts  of  the  whistle,  continuing  them  until 
he  struck  the  boy;  that  at  the  moment  the 
boy  came  upon  the  track  and  commenced 
making  motions  he  realized  that  he  waa  In 
a  position  of  danger,  and  did  everything 
within  his  power  to  stop  the  train.  He  al- 
so testified  that  he  first  saw  the  boy,  and 
particularly  noticed  him,  as  he  was  from 
12  to  15  feet  from  the  track;  the  train 
then  being  about  450  feet  from  the  crossing. 
When  first  seen  bj'  the  engineer,  though 
approaching  the  track,  he  had  no  idea  the 
boy  was  going  upon  it,  and  anticipated  no 
danger  from  seeing  him  near  it  until  he 
stepped  inside  the  rails,  which  took  but  an 


instant.  The  witness  at  once  realized  the 
gravity  of  the  situation  and  did  everything 
in  his  power  to  avert  the  accident,  having, 
before  that  time,  assumed  he  would  not  go 
upon  tlie  track,  but  would  take  care  of  him- 
self. It  is  particularly  insisted  that  the 
engineer  was  guilty  of  gross  negligence  in 
not  taking  action  and  attempting  to  stop  his 
train  when  he  saw  the  boy  approaching  the 
track. 

In  Graf  ▼.  Chicago  &  N.  W.  R.  Co.  94 
Mich..  570,  54  N.  W.  388,  it  was  said  of  a 
party  approaching  a  railroad  track  at  a 
street  crossing:  '^Had  the  brakeman  seen 
the  deceased  as  he  was  approaching,  he  cer- 
tainly would  have  had  the  right  to  presume 
that  he  would  atop.  He  might  have  stopped 
with  perfect  safety  when  within  3  or  4 
feet  of  the  track.  No  obligation  rested  up- 
on the  brakeman  to  attempt  to  stop  the  cars 
until  he  saw  that  the  deceased  intended  to 
step  in  front  of  them,  regardless  of  the 
danger." 

And  in  the  Kinckerbocker  Case,  supra, 
where  the  engineer  saw  the  boy  25  or  30  feet 
from  the  track,  approaching  it  on  a  bicycle, 
it  was  6aid:  "But  it  is  not  n^ligenee— 
clearly  it  is  not  gross  negligence — ^to  fail  to 
stop,  or  to  fail  to  gain  complete  control  of, 
a  train  of  cars,  merely  because  persons  are 
seen  approaching  the  track  upon  a  highway 
on  foot,  QT  with  vehicles.  Such  an  approach 
is  not  usually  evidence  of  negligence;  and 
such  persons  are  not  usually  in  any  peril. 
Xo  error  was  committed  in  refusing  to  sub- 
mit the  question  of  'gross  negligence'  to  the 
jury."  This  language  is  equally  applicable 
to  the  case  at  bar,  and  is  controlling. 

The  judgment  is  therefore  affirmed. 

Petition  for  rehearing  denied. 
Bird,  J.,  did  not  sit. 


Aimotetioii — Cmitribiitory  ncgligeiioe  of  children  on  or  about  ndrooii 

tracks. 


7.  Scope,    124. 

JI»  Degree  of  care;  duty  generally 
to  stop,  looTc,  and  listen: 
a.  In  general,    125. 
"b.  Child    of    inferior    intelli- 
gence, 129, 

III,  JBxcueea  for  failure   to   see   or 

avoid    cars    or    engines  f    in 
general,  130* 

IV.  Crossing  in   front  of  observed 

train  or  engine,  131. 

V.  Crossing   "behind   moving   train 
or  engine,    ISS. 

VI.  Crossing  near  standing  car  or 
engine,     135, 
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VII.  Attention     diverted     by     other 
train  or  engines: 

a.  In  general,  137. 

b.  Standing  on  or  near  tradb 

for     train     en     another 
eraolB  to  pass,  189. 

VII t.  Obstructed  view: 

a.  In  general}  point  of  obser- 

vation,   142, 

b.  Obstruetiona  by  other  eare 

or  engineSf  143. 

e.  Obstructions  by  snowstorm 
or  fog,  144. 

d.  Driving  across  track,  14S, 
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IX,  Walking  along  track: 
a.  In  general,  146. 
"b.  Matter  of  fact,  147. 
c.  Matter  of  law,    148, 
X.  Collision    with    9ide    of    train, 
150. 
XI,  Objects  thronm  or  falling  from 
train,   150. 
XII.  Child  beside  track  drawn  under 
train,    150, 
XIII.  Effect    of   flagman,    custom,    to 
give  warning,  or  lowered 
gates: 

a.  Reliance    on    flagman    or 

custont  to  give  warning, 
151, 

b.  Disregarding    warning    of 

flagman  or  lowered  gates, 
153. 

I,  Scope. 

The  question  as  to  the  standard  by 
which  the  conduct  of  a  child  is  to  be 
measured  in  determining  whether  it  ex- 
ercised due  care,  even  when  arising  in 
a  case  where  the  injury  occurred  on  or 
about  a  railroad  track,  is  considered  in 
the  note  to  Jacobs  v.  H.  J.  Koehler 
Sporting  Goods  Co.  ante,  10,  as  is  also 
the  question,  even  when  arising  in  a  case 
of  injury  on  a  railroad  track,  as  to 
whether  the  child  was  too  young  to  be 
within  the  rule  of  contributory  neg- 
ligence. That  note  also  considers  the 
questions  as  to  presumptions  of  incapac- 
ity on  the  part  of  a  child  to  contribute 
negligently  to  an  injury,  and  as  to  the 
age  at  which  a  child  is  chargeable  with 
the  same  degree  of  care  as  an  adult, 
even  when  these  questions  arise  in  ac- 
tions for  injuries  to  children  on  or  about 
railroad  tfacks.  It  is  the  purpose  of 
the  present  note  to  treat  these  general 
quastiojoa  only  in  so  far  as  they  involve 
considerations  distinctive  to  actions  for 
injury  or  death  of  children  on  or  about 
railroad  tracks,  and,  in  addition,  to  show 
the  circumstances  under  which  a  child 
assumed  to  be  capable  of  contributory 
negligence  has  been  held  negligent 
either  as  a  matter  of  law  or  of  fact. 

This  note  includes  only  cases  in  which, 
at  the  time  of  the  injury,  the  child  was 
on  or  near  the  track,  and  excludes  cases 
in  which  it  was  on  an  engine  or  cars, 
either  as  a  passenger  or  otherwise.  See, 
however,  notes  cited  in  indexes  to  L.R.A. 
Notes,  under  the  title,  "Carriers,"  as  to 
contributory  negligence  of  person  in- 
jured, whether  an  adult  or  an  infant, 
in  actions  against  common  carriers  un- 
der various  circumstances. 

Cases  within  the  scope  of  the  foUow- 
L.R.A.1917F. 


XIV.  Defective  crossing,  153. 
XV.  Flaying   about   cars   or   traekf 
155. 
XVI.  Crossing     railroad     bridge     or 

trestle,  157. 
XVII.  Coasting  across  track,   158. 
XVIII.  Biding     bicycle    across    tratOe, 
158. 
XIX.  Asleep  on  or  near  track,  159. 
XX.  Sitting  on  track  under  or  near 
car,    161. 
XXI.  Injuries  by  trains  or  engines  at 

stations,  161. 
XXII.  If^juries  by  hand  ears  or  p%uh 
cars,  162. 
XXIII.  Emergencies,    162. 
XXIV,  Statutory  provisions,   163. 
XXV.  Miscellaneous,    163. 


ing  notes,  dealing  with  contributory  neg- 
ligence of  children  on  or  about  railroad 
tracks,  are,  in  general,  excluded  from 
the  present  note: 

As  to  contributory  negligence  in  at- 
tempting to  cross  a  train  standing  on  a 
crossing,  including  cases  of  injuries  to 
children,  see  notes  in  13  L.R.A.(N.S.) 
1066;  34  L.R.A.(N.S.)  466;  and  50 
L.R.A.(N.S.)    1012. 

As  to  contributory  negligence  of  child 
in  jumping  on  or  off  moving  railroad 
train,  see  note  to  Baker  v.  Seaboard 
Air  Line  R.  Co.  29  L.R.A.(N.S.)  846. 

As  to  negligence  of  railroad  company 
in  respect  to  flying  switches  or  detached 
cars  moving  by  their  own  momentum,  in- 
cluding the  question  of  contributory 
negligence  of  children,  see  notes  in  18 
L.R.A.  63,  and  L.R.A.1916C,  1033. 

As  to  negligence  of  child  injured  by 
trains  or  cars  operated  longitudinally 
along  a  public  street,  see  note  to  South- 
em  R.  Co.  V.  Caplinger,  49  L.R.A.(N.S.) 
661,  at  p.  686. 

As  to  personal  contributory  negli- 
gence of  children  riding  in  vehicle  driv- 
en or  controlled  by  another  at  a  railroad 
crossing,  see  note  to  Crosby  v.  Maine 
C.  R.  Co.  L.R.A.1915E,  225,  at  p.  230. 
See  also  Brennan  v.  Minnesota,  D.  &  W. 
R.  Co.  (1915)  130  Minn.  314,  L.R.A. 
1915P,  11,  135  N.  W.  611,  holding  that 
a  six-year-old  boy  riding  with  his  father 
cannot  be  charged  with  contributory 
negligence  for  failing  to  take  precau- 
tions for  his  own  safety  at  a  railroad 
crossing. 

The  following  notes  also,  dealing  with 
the  question  of  liability  of  a  railroad 
company  in  actions  for  injuries  to  chil- 
dren on  or  about  railroad  tracks,  will  be 
found  helpful: 

Bight  of  persons  in  charge  of  train  to 
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presume  that  child  will  get  out  of  dan- 
ger,— note  to  Southern  R.  Co.  v.  Chatham, 
6  L.R.A.(N.S.)  283. 

Liability  of  carrier  for  injury  to  child 
passenger  who  exposes  himself  to  dan- 
ger in  consequence  of  conduct  of  em- 
ployee,— note  to  Goodfellow  v.  Detroit 
United  R.  Co.  20  L.R.A.(N.S.)  1124. 

Care  required  of  railroad  companies 
to  prevent  injury  to  small  children  upon 
the  track, — note  to  Bottoms  v.  Seaboard 
&  R.  R.  Co.  25  L.R.A.  784. 

Duty  of  railroad  company  to  keep 
lookout  for  children  on  the  track, — notes 
in  25  L.RJI.  786;  32  L.R.A.(N.S.)  566; 
and  41  L.R.A.(N.S.)  274. 

Generally,  as  to  duty  of  railroad  com- 
pany to  trespassing  child,  see  note  to 
Walsh  V.  Pittsburg  R.  Co.  32  L.R.A. 
(N.S.)  559,  and,  particularly,  as  to  duty 
to  keep  lookout  for  children,  see  note 
in  41  L.R.A.(N.S.)  274. 

II*  Degree  of  care;  duty  generally  to 
8topf  loolc,  and  listen: 

a.  In  general. 

The  rule  that  the  standard  by  which 
the  conduct  of  a  child  should  be  meas- 
ured in  determining  whether  it  exercised 
due  care  to  avoid  danger  is  that  degree 
of  care  which  is  ordinarily  exercised 
by  children  of  the  same  age,  capacity, 
discretion,  knowledge,  and  experience, 
under  the  same  or  similar  circumstances, 
has  been  applied  in  many  cases  in  ac- 
tions for  injuries  or  death  of  children 
on  or  about  railroad  tracks.  These  cases 
are  cited  in  footnotes  13  to  24,  in- 
clusive, of  the  note  above  referred  to, 
appended  to  Jacobs  v.  H.  J.  Koehler 
Sporting  Goods  Co.  ante,  10,  and  the 
rule  and  its  limitations  are  there  treat- 
ed at  length.  At  this  point  it  is  the  pur- 
X>ose  only  to  indicate  applications  of  the 
rule  distinctive  to  children  on  or  about 
railroad  tracks. 

It  has  been  said  that,  in  respect  to 
contributory  negligence  of  children  in 
crossing  railroad  tracks,  the  law  does 
not  fix  the^  standard  as  requiring  pre- 
scribed acts*^  such  as  looking  and  listen- 
ing, as  in  the  case  of  adults,  but  that 
each  case  must  be  determined  by  its 
special  facts.  Northern  P.  R.  Co.  v. 
Heaton  (1911)  111  C.  C.  A.  548,.  191 
Ped.  24. 

And  the  rule  that,  when  a  person  ap- 
proaches a  railroad  crossing,  the  law 
requires  him  to  look  up  and  down  the 
track  for  the  approach  of  trains  before 
attempting  to  cross,  does  not  apply 
where  the  person  injured  is  an  infant  of 
such  tender  age  that  the  requisite  capac- 
ity to  exercise  proper  care  and  dis- 
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cretion  is  wanting.  Chicago  &  A.  R.  Co. 
V.  Becker  (1877)  84  DL  483,  where  a 
boy  six  years  old  was  killed  by  a  train 
approaching  in  plain  sight,  while  at- 
tempting to  follow  other  boys  across  the 
track  at  a  street  crossing.  The  court, 
in  affirming  a  judgment  for  the  plaintifiP, 
stated  that  the  law  will  not  impute  neg- 
ligence to  an  infant  of  such  tender 
years. 

But  a  court  may  declare  as  matter  of 
law  that  a  bright  boy  thirteen  years  old 
is  negligent  in  walking  across  a  railroad 
track  at  a  country  crossing  without  look- 
ing or  listening  for  a  train  which  he 
might  see  and  hear,  and  which  strikes 
and  kills  him  when  he  steps  upon  the 
track.  McGee  v.  Wabash  R.  Co.  (1908) 
214  Mo.  530, 114  S.  W.  33. 

And  a  boy  nine  years  of  age  is  old 
enough  to  be  guilty  of  contributory  neg- 
ligence in  crossing  a  railroad  track  with- 
out looking  for  a  train.  Cook  v. 
Louisiana  &  N.  W.  R.  Co.  (1912)  130 
La.  917,  58  So.  767,  it  being  held  that 
negligence  was  shown  in  this  instance 
as  matter  of  law. 

So,  in  Cox  V.  New  York  C,  &  H.  R.  R. 
Co.  (1902)  69  App.  Div.  461,  74  N.  Y. 
Supp.  1011,  an  action  for  the  death  of 
a  girl  fourteen  years  old  by  collision 
with  an  engine  while  attempting  to  cross 
the  track  at  a  crossing,  it  was  held  error 
to  refuse  to  charge  that  the  general  duty 
of  looking  for  the  approach  of  trains 
was  imposed  by  law  upon  the  girl,  not- 
withstanding she  was  only  fourteen 
years  of  age.  The  court  stated,  however, 
that  she  was  required  to  exercise  only 
the  measure  of  care  and  caution  that 
is  common  and  usual  in  one  of  her  age. 

One  of  the  questions  frequently  aris- 
ing is  whether  an  infant  who  is  ap- 
proaching years  of  maturity  is  required 
to  exercise  the  same  degree  of  care  as 
an  adult  in  crossing  a  railroad  track. 
See,  on  this  question  generally,  IV.  of 
note  to.  Jacobs  v.  H.  J.  Koehler  Sporting 
Goods  Co.  ante,  13.  On  this  point,  it 
was  said  in  a  Texas  case,  in  an  action 
for  injury  to  an  eleven-year-old  boy 
inflicted  by  a  train  while  he  was  crossing 
the  track:  "The  evidence  showed  that 
he  had  the  intelligence,  education,  and 
experience  of  youths  of  his  age.  He 
knew  how  trains  were  operated,  and 
must  be  held  to  have  known  that,  if  he 
was  on  the  track  when  the  engine  came 
along,  it  would  strike  and  injure  him. 
But,  while  he  knew  the  danger  of  being 
on  the  track  when  the  engine  passed, 
he  may  have  lacked  the  discretion  to 
appreciate  the  imprudence  of  attempt- 
ing to  cross  the  track  under  the  circum- 
stances  which   surrounded   him.     If   a 
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person  of  ordinary  pradence  would  not 
have  attempted  to  cross  the  track  as  he 
did,  nevertheless,  if  the  boy  lacked  the 
discretion,  on  account  of  his  undevel- 
oped judgment,  to  appreciate  the  danger, 
his  act  would  be  excusable."  Texas  & 
P.  R.  Co.  V.  Ball  (1903)  —  Tex.  Civ. 
App.  — ,  73  8.  W.  420,  reversed  on  other 
grounds  in  (1903)  96  Tex.  622,  75  S.  W. 
4. 

On  a  later  appeal  in  (1905)  38  Tex. 
Civ.  App.  279,  86  S.  W.  456,  it  was  held 
that  a  bright  boy  eleven  years  and  eight 
months  old,  who  is  in  the  fourth  grade 
in  school,  and  is  accustomed  to  railroads, 
is  not,  as  a  matter  of  law,  bound  to 
exercise  the  same  degree  of  care  as  an 
adult  to  avoid  injury  from  trains  in 
crossing  a  track.  And  the  court  ap- 
proved an  instruction  that  a  child  of 
tender  years  is  not  held  to  the  same  de- 
gree of  accountability  as  an  adult,  but 
that  the  question  of  his  intelligence  and 
mental  capacity  is  for  the  jury  to  de- 
termine from  all  the  facts  and  circum- 
stances in  evidence;  it  being  contended 
that  this  was  a  charge  on  the  weight  of 
the  evidence,  and  was  erroneous  also  for 
the  reason  that  the  evidence  showed  that 
the  boy  had  been  raised  near  the  rail- 
road and  was  better  educated  and  knew 
more  about  the  danger  from  railroad 
cars  than  the  average  adult. 

A  bright  boy  thirteen  years  old,  al- 
though familiar  with  a  railroad  cross- 
ing and  cautioned  to  be  careful  in 
crossing,  should  not,  as  a  matter  of  law, 
be  held  to  the  same  standard  of  care  to 
stop,  look,  and  listen  for  a  train  before 
driving  on  the  track  as  an  adult,  and  the 
jury  may  find  that  he  exercised  due 
care,  although  an  adult  under  the  cir- 
cumstances would  have  been  held  guilty 
of  contributory  negligence  as  matter  of 
law.  Russell  v.  Oregon  R.  &  Nav.  Co. 
(1909)  64  Or.  128,  102  Pac.  619.  The 
court  said  that  while  a  boy  of  the  gen- 
eral intelligence  of  the  one  in  question 
approached  in  some  respects  the  stand- 
ard of  an  adult,  it  was  not  for  the  court, 
as  a  matter  of  law,  to  say  that  he  had 
the  judgment,  the  power  of  reflection 
and  discrimination,  to  appreciate  the 
full  extent  of  the  danger  at  the  crossing. 

So,  it  has  been  held  that  a  fourteen- 
year-old  boy  is  required,  in  crossing  a 
railroad  track,  to  exercise  only  that  de- 
gree of  care  ordinarily  exercised  under 
similar  circumstances  by  boys  of  his 
age,  experience,  and  maturity.  Atch- 
ison, T.  &  S.  F.  R.  Co.  V.  Hardy  (1899) 
37  C.  C.  A.  369,  94  Fed.  294. 

And  in  McNamara  v.  Chicago,  R.  I.  & 

P.  R.  Co.  (1907)  126  Mo.  App.  152,  103 

S.  W.  1093,  it  was  held  that  a  fifteen- 
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year-old  boy  is  not  required  to  exercise 
the  same  degree  of  care  as  an  ordinarily 
prudent  man  of  mature  years,  to  avoid 
injury  in  crossing  a  railroad  track,  but 
is  required  to  exercise  only  such  care 
and  precaution  as  a  reasonably  prudent 
person  of  his  age,  capacity,  and  ex- 
perience would  reasonably  be  expected 
to  exercise  under  the  same  or  similar 
circumstances. 

However,  in  some  cases  the  age,  in- 
telligence, experience,  and  capacity  of 
the  infant  have  been  shown  to  be  such 
that  it  was  held  that  the  same  standard 
as  in  the  'case  of  an  adult  should  apply 
in  determining  whether  it  exercised  due 
care  in  attempting  to  cross  a  railroad 
track. 

Thus,  in  Gress  v.  Philadelphia  &  R.  B. 
Co.  (1910)  228  Pa.  482,  32  L.R.A.(N.S.) 
409,  77  Atl.  810,  21  Ann.  Cas.  142,  where 
a  girl  almost  fourteen  years  old  was 
run  over  by  a  train  while  attempting  to 
cross  the  track,  and  it  appeared  that  she 
had  been  attending  school  for  five  or  six 
years  and  during  that  time  had  crossed 
the  track  four  times  daily;  that  she 
had  been  repeatedly  warned  to  observe 
care  at  the  crossing;  and  that  she  was 
a  bright  girl,  strong  and  capable  beyond 
her  years,  the  court,  in  holding  that  she 
was  guilty  of  contributory  negligence 
as  matter  of  law,  said:  "If  it  would 
have  been  negligence  in  an  adult  to  at- 
tempt to  cross  over  the  tracks  under  the 
conditions  we  have  here,  it  was  negli- 
gence in  the  girl  to  make  the  attempt. 
The  legal  presumption  of  her  incapacity 
to  appreciate  and  avoid  injury  had 
reached  that  point  in  the  diminishing 
scale  when  it  was  almost  a  negligible 
quantity.  She  was  within  ten  days  of 
being  fourteen  years  old,  when  the  pre- 
sumption would  have  been  just  the 
opposite.  Against  this  feeblest  pre- 
sumption in  her  case  is  the  testimony 
as  to  her  years  of  experience  in  connec- 
tion with  the  very  danger  which  she 
here  risked,  and  her  unusual  capacity  in 
general  affairs." 

To  a  similar  effect  is  Payne  v.  Chicago 
&  A.  R.  Co.  (1896)  136  Ifo.  562,  38  S. 
W.  308,  where,  in  holding  that  a  bright 
boy  eleven  years  old  was  guilty  of  con- 
tributory negligence,  as  matter  of  law, 
in  attempting  to  cross  a  railroad  track 
at  a  street  crossing  in  front  of  a  train 
approaching  in  plain  sight,  which  he 
knew  was  due,  and  which  was  so  near 
that  he  was  struck  by  it  and  •  injured, 
the  court  said :  "The  testimony  of  plain- 
tiff and  of  his  mother  abundantly  estab- 
lished that  his  judgment  and  discretion, 
his  ability  to  take  care  of  himself,  were 
adequate    to    that    task, — indeed,    were 
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equal  to  the  judgment  and  discretion  of 
the  average  man  of  mature  years.  This 
being  the  case,  it  is  difficult  to  see  why 
the  same  rule  as  to  contributory  negli- 
gence should  not  apply  to  a  boy  equal  in 
capacity  and  intelligence  to  the  average 
man  as  to  the  danger  to  be  apprehended 
and  guarded  against  in  crossing  a  rail* 
road  tr&ck,  as  should  apply  to  such  men." 

And,  where  in  an  action  for  injury 
to  a  sixteen-year-old  boy,  who,  while 
standing  beside  the  track  at  a  station, 
was  injured  by  a  passing  freight  train, 
the  evidence  showed  that  he  was  a  man 
in  size,  had  been  in  the  sixth  grade  in 
school,  and  had  worked  for  more  than  a 
year  about  town,  had  frequently  been 
at  the  depot,  and  for  years  had  lived 
near  a  railroad  station,  and  there  was 
nothing  to  indicate  that  he  did  not  have 
su£Soient  discretion  and  judgment  to  be 
aware  of  the  danger  from  a  moving 
train,  it  was  held  not  erroneous  to  re- 
fuse an  instruction  for  the  plaintiff  that, 
in  order  to  prevent  a  recovery  on  ac- 
count of  contributory  negligence,  the 
jury  must  believe  that  he  failed  to  ex- 
ercise that  degree  of  care  and  prudence 
for  his  safety  that  persons  of  his  age, 
maturity,  judgment,  and  discretion 
would  have  exercised  under  the  circum- 
stances. Heflin  v.  Eastern  R.  Co.  (1913) 
—  T«c.  Civ.  App.  — ,  169  S.  W.  499. 

So,  in  an  action  for  injury  to  a  boy 
about  nine  years  old,  who  was  run  over 
by  an  engine  while  walking  along  the 
track,  where  it  appeared  that  he  was 
in  the  habit  of  riding  on  trains,  and 
knew  that  the  engine  was  taking  coal 
and  was  likely  to  start  at  any  moment, 
it  was  held  that  an  instruction  was 
erroneous  that  a  child  is  not  required  to 
exercise  the  same  degree  of  care  as  a 
person  of  mature  years,  and  is  bound  to 
exercise  only  such  care  as  children  of 
his  i^e,  capacity,  and  intelligence  are 
capable  of  exercising,  since  it  tended  to 
mislead  the  jury  to  infer  that  a  child  is 
never  required  to  exercise  the  same  de- 
gree of  care  as  an  adult.  Wabash  R.  Co. 
V.  Jones  (1905)  121  HI.  App.  390. 

And  in  cases  where  the  child  was  of 
such  age  and  discretion  that  the  court 
could  declare  that  it  was  capable  of 
exercising  some  degree  of  care  for  its 
own  safety,  and  it  appeared  that  the 
injury  was  caused  by  a  train  approach- 
ing in  plain  sight  while  the  child  was 
attempting  to  cross  the  track,  and  there 
was  nothing  shown  which  would  excuse 
a  failure  to  look,  or  to  see  and  avoid  the 
train,  it  has  been  held  that  contributory 
negligence  declared  as  matter  of  law 
would  prevent  recovery. 
L.R.A.1917F. 


Thus,  in  Tucker  v.  New  York  C,  &  H. 
R.  R.  Co.  (1891)  124  N.  Y.  308,  21  Am. 
St.  Rep.  670,  26  N.  E.  916,  it  was  held 
that  failure  to  look  for  trains  in  at- 
tempting to  cross  a  number  of  railroad 
tracks  at  a  street  crossing  was  con- 
tributory negligence  as  matter  of  law 
in  an  intelligent  boy  twelve  years  old, 
so  as  to  prevent  recovery  for  his  death 
by  collision  with  an  engine  approaching 
in  plain  sight. 

And  it  was  held  that  contributory 
negligence  was  shown  as  matter  of  law, 
which  would  preclude  recovery  for  the 
death  of  a  thirteen-year-old  boy  by 
being  struck  by  a  train  at  a  country 
crossing,  where  it  appeared  that  a  per- 
son standing  6  feet  from  the  track  could 
see  from  40  to  100  feet  in  the  direction 
of  the  approaching  train  and  the  boy 
attempted  to  walk  across  the  track  with- 
out looking  or  listening  for  a  train,  al- 
though there  was  nothing  to  distract  his 
attention.  McGee  v.  Wabash  R.  Co, 
(1908)  214  Mo.  530,  114  S.  W.  33. 

So,  it  was  held  not  erroneous  to  direct 
a  verdict  for  the  defendant  on  the 
ground  of  contributory  negligence, 
where  a  bright  boy  almost  nine  years 
old  walked  in  front  of  a  train  at  a 
crossing  with  which  he  was  familiar, 
and  was  killed,  and  it  appeared  that 
there  was  nothing  to  distract  his  atten- 
tion as  he  approached  the  crossing,  and 
that  for  a  distance  of  at  least  50  feet 
before  he  reached  the  track  he  had  an 
unobstructed  view  of  the  track  for  a 
long  distance.  Anderson  v.  Central  B. 
(Jo.  (1902).  68  N.  J.  L,  269,  53  Atl.  391. 

And  in  McCarthy  v.  Bangor  &  A.  R. 
Co.  (1914)  112  Me.  1,  L.KA.1915B,  140, 
90  Atl.  490,  it  was  held  that  a  fourteen- 
year-old  boy  who  was  familiar  with  the 
crossing,  and  knew  that  a  train  was  due, 
was  negligent  in  failing  to  take  proper 
precautions  to  discover  the  train,  which 
could  have  been  seen  and  heard,  the 
question  being,  however,  the  effect  and 
credibility  of  the  testimony  of  the  per- 
son injured  in  such  a  case  that  lie  looked 
and  listened.  The  question  of  contrib- 
utory negligence  as  affected  by  the  fact 
that  the  party  injured  was  a  minor  was 
not  particularly  considered. 

Also,  where  a  boy  ten  years  old  was 
killed  while  attempting  to  cross  a  track 
in  the  outskirts  of  a  city,  and  no  claim 
was  made  in  an  action  for  his  death 
that  he  was  not  sui  juris,  it  was  held 
that  contributory  negligence  as  matter 
of  law  was  shown,  notwithstanding  ev- 
idence that,  before  attempting  to  cross, 
he  looked  both  ways,  in  view  of  evidence 
for  the  plaintiff  that  the  boy  had  an 
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unobstructed  view  of  the  track  in  the 
direction  from  which  the  train  was  com- 
ing for  a  distance  of  from  300  to  500 
feet.  Le  Due  v.  New  York  C.  &  H.  R. 
R.  Co.  (1904)  92  App.  Div.  107,  87  N. 
Y.  Supp.  364.  It  appeared  that  the  boy 
was  familiar  with  the  locality,  and  that 
the  accident  occurred  in  the  daytime; 
and  the  court  said  that,  if  he  did  not 
see  the  train  before  he  reached  the 
track,  it  was  by  reason  of  his  ne^igence, 
and  that,  if  he  did  see  it  and  continued 
on  his  way,  he  was  guilty  of  gross  neg- 
ligence. 

And  where  a  sixteen-year-old  girl 
went  upon  a  railroad  track  at  a  street 
crossing  with  which  she  was  familiar, 
without  looking  for  trains  or  taking  any 
precautions,  and  it  appeared  that,  al- 
though the  wind  was  blowing  and  she 
was  holding  onto  her  hat  and  hurrying 
across,  there  was  nothing  to  prevent  her 
from  discovering  an  approaching  train 
in  ample  time  to  avoid  injury,  had  she 
exercised  the  slightest  care  for  her  own 
safety,  it  was  held  that  she  was  pre- 
cluded from  recovery  for  the  injury  so 
sustained  because  of  contributory  neg- 
ligence as  matter  of  law,  although  there 
was  evidence  that  the  bell  was  not  rung 
as  the  train  approached  the  crossing, 
and  that  it  was  moving  at  a  rate  of  10 
or  12  miles  an  hour,  in  violation  of  an 
ordinance  prohibiting  a  speed  of  more 
than  6  miles  an  hour.  Chicago,  B.  &  Q. 
R.  Co.  V.  Thorson  (1896)  68  DL  App.  288. 

And  the  same  conclusion  was  reached 
where  a  seventeen-year-old  girl  at  a 
country  crossing  was  killed  by  a  train 
which,  had  she  looked  as  she  passed  over 
the  last  70  feet  before  reaching  the  track, 
she  could  have  seen  approaching  in  plain 
sight.  Studley  v.  St,  Paul  &  D.  R.  Co. 
(1892)  48  Minn.  249,  51  N.  W.  115. 

Where  a  boy  eleven  years  old  was 
struck  at  a  street  crossing  by  a  train 
running  in  the  dark  at  an  unlawful  rate 
of  speed,  and  he  testified  that  before 
crossing  the  track  he  looked  both  ways 
for  trains,  it  was  held  that,  considering 
his  age  and  capacity,  the  court  could  not 
say,  as  matter  of  law,  that  his  manner 
of  looking  was  negligent  in  that  he  failed 
to  see  the  train,  although  there  was  an 
unobstructed  view  of  the  track.  Payne 
V.  Chicago  &  A.  R.  Co.  (1895)  129  Mo. 
405, 31  S.  W.  885.  But  on  a  later  appeal  in 
(1896)  136  Mo.  562,  38  S.  W.  308,  it  was 
held  contributory  negligence  as  matter  of 
law  for  the  boy  to  attempt  to  cross  in 
front  of  the  train,  which  was  approach- 
ing in  plain  sight,  and  which  he  knew 
was  due  about  that  time;  the  court  say- 
ing that,  when  the  case  was  previously 
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before  it,  the  facts  as  to  the  boy's  intelli- 
gence and  capacity  were  not  so  fully 
developed. 

It  has  been  held  also  that  it  is  contrib* 
utory  negligence,  as  matter  of  law — 

— for  a  bright  boy  eight  years  old,  on 
alighting  from  a  train,  instead  of  fol- 
lowing a  safe  approach  to  the  depot,  to 
attempt  to  run  across  four  or  five  traeks 
in  a  railroad  yard  where  switching  is 
continually  in  progress,  with  the  result 
that  he  is  killed  by  a  backing  engine, 
Perego  V.  Lake  Shore  &  M.  S,  R.  Co. 
(1909)  158  Mich.  225, 122  N.  W.  535; 

— ^for  a  bright  boy  fourteen  years  old, 
who  is  familiar  with  a  railroad  crossing, 
knows  that  a  train  is  about  due,  and  has 
been  cautioned  before  starting  as  to  the 
danger,  to  approach  the  crossing  in  a 
sleigh,  in  the  early  hours  of  the  morning, 
without  taking  such  precautions  as  to 
avoid  collision  with  the  train,  which  is 
plainly  visible  from  the  time  that  he  is 
within  100  feet  from  the  track,  although 
fog  somewhat  obscures  the  light  from  the 
engine,  demons  v.  Chicago,  St.  P.  M.  is 
O.  R.  Co.  (1909)  137  Wis.  387, 119  S.  W. 
102; 

— for  a  bright  boy  twelve  years  old, 
familiar  with  railroad  tracks,  to  step  up- 
on the  track  in  front  of  an  engine  ap- 
proaching in  plain  sight,  with  the  result 
that  as  soon  as  he  steps  on  the  traek  he 
is  struck  and  killed^  there  being  nothing 
apparently  to  divert  his  attention,  Vir- 
ginia-Carolina R.  Co.  V.  Clawson  (1910) 
111  Va.  313,  68  S.  E.  1003; 

— for  a  bright  boy  twelve  years  old  to 
attempt  to  run  across  a  railroad  traek 
in  front  of  a  train  approaching  at  the 
rate  of  25  miles  an  hour,  and  only  400 
feet  away,  which  he  must  have  seen  be- 
fore crossing  or  failed  in  his  duty  to 
look;  and  it  is  immaterial  whether  he 
might  have  crossed  in  safety  had  he  not 
been  delayed  by  catching  his  foot  or 
stumbling  on  the  track,  McPhillips  v. 
New  York,  N.  H.  &  H.  R.  Co.  (1884)  12 
Daly  (N.  Y.)  365; 

— for  a  nine-year-old  boy  of  average 
intelligence,  who  has  been  cautioned  as 
to  rai&oads,  without  looking  or  listening 
to  step  on  the  track  immediately  in 
front  of  an  engine  approaching  in  plain 
sight,  the  cause  of  his  failure  to  see  or 
hear  the  train  not  being  shown.  Cook  v. 
Louisiana  &  N.  W.  R.  Co.  (1912)  130  La. 
917,  58  So.  767. 

It  was  held  that  contributory  negli- 
gence might  be  inferred  on  the  part  of 
a  ten-year-old  boy  familiar  with  railroad 
tracks  over  which  trains  ran  frequently 
through  a  thickly  populated  part  of  a 
city,  who  ran  down  an  embankment  5 
feet  high,  and  had  not  quite  reached  the 
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rail  of  the  nearer  traek  when  he  was 
struck  and  killed  by  an  engine  approach- 
ing  at  the  rate  of  18  miles  an  hour, 
which  he  did  not  see  or  hear  in  time  to 
avoid.  Nolan  v.  New  York,  N.  H.  &  H. 
R.  Co.  (1885)  53  Conn.  461,  4  Atl.  106. 
The  court  said:  ''It  was  broad  daylight; 
the  approaching  train  gave  the  alarm; 
no  reason  appears  why  the  boy  could  not 
see  and  hear;  and  yet,  by  some  strange 
fatality,  he  does  not  heed  the  warning, 
but  rushes  on  until  struck  by  the  loco- 
motive and  fatally  injured.  Such  con^ 
duct,  instead  of  being  ordinary,  was 
extraordinary."  The  decision  appears 
sound,  but  there  was  the  additional  cir- 
cumstance, to  which  little  consideration 
is  given  in  the  opinion,  that  the  atten- 
tion of  the  child  was  fixed  on  a  train 
which  had  just  passed  in  the  opposite 
direction  on  a  farther  traek. 

It  was  held,  however,  in  Nolan  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Conn.) 
supra,  that  a  finding  of  due  care  on  the 
part  of  another  boy  seven  years  old,  who 
was  injured  by  the  same  train  and  under 
the  same  circumstances,  would  not  be 
set  aside,  the  court  saying  that  the  dif- 
ference in  the  age  made  the  difference  in 
the  two  eases. 

There  is  no  presumption  that  a  ten- 
year-old  boy  of  average  intelligence,  who 
is  familiar  with  a  railroad  crossing,  does 
not  have  the  capacity  to  exercise  some 
degree  of  care  as  he  approaches  the 
crossing.  Plummer  v.  Indianapolis 
Union  R.  Co.  (1914)  56  Ind.  App.  615, 
104  N.  E.  601. 

But  in  an  action  for  injury  to  an  eight- 
year-old  girl  by  a  train  while  she  was 
crossing  the  track  along  a  commonly 
used  footpath,  the  court  in  Taylor  v. 
Delaware  &  H.  Canal  Co.  (1886)  113 
Pa.  162,  57  Am.  Rep.  446,  8  Atl.  43,  in 
reversing  a  judgment  of  nonsuit,  stated 
that  the  question  of  contributory  negli- 
f^enee  did  not  arise  in  the  case  because 
of  the  age  of  the  child.  In  this  state 
an  infant  between  seven  and  fourteen 
years  of  age  is  regarded  as  presumptive- 
ly incapable  of  contributory  negligence. 
But  the  weight  of  authority  is  that  a 
child  of  the  age  of  the  one  in  this  case 
is  not,  as  matter  of  law,  irrespectively 
of  the  circumstances  of  the  injury,  ex- 
cused from  the  exercise  of  any  degree 
of  care. 

And  recovery  was  denied  in  McMnllen 
v.  Pennsylvania  R.  Co.  (1890)  132  Pa. 
107,  19  Am.  St.  Rep.  591,  19  Atl.  27,  in 
an  action  for  the  death  of  a  ten-year- 
old  boy  who  was  run  over  by  a  train 
while  he  was  lying  on  the  track  on  his 

back  with  his  head  between  the  rails  and 
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his  feet  projecting  over  the  rails,  on  the 
ground  that  the  boy  was  a  trespasser, 
although  the  court  stated  that  he  could 
not  be  held  accountable  for  his  own  neg- 
ligence. The  court's  statement  as  to  the 
child's  negligence  is,  of  course,  obiter, 
and  is  plainly  opposed  to  the  weight  of 
authority.  But  if  regarded  as  simply 
an  expression  of  the  doctrine  of  prima 
facie  presumption  of  incapacity,  it  shows 
the  impropriety  of  such  a  doctrine  as 
applied  to  children  of  the  age  of  the  one 
in  question  under  the  circumstances 
indicated. 

A  special  finding  that  a  nine-year-old 
child  who  was  injured  by  a  backing 
engine  in  attempting  to  cross  the  track 
was  of  sufficient  age,  intelligence^  and 
experience  to  know  and  realize  the  dan- 
ger usually  attendant  upon  crossing  rail- 
road tracks,  was  held  in  Crabtree  v.  Mis- 
souri P.  R.  Co.  (1910)  86  Neb.  33,  136 
Am.  Bt.  Rep.  663,  124  N.  W.  932,  not 
inconsistent  with  a  verdict  in  her  favor 
for  the  injuries  so  sustained,  which  was 
based  upon  the  view  that  she  used  such 
care  as  might  ordinarily  be  expected 
from  a  child  of  her  years. 

h.  Child  of  inferior  intelligence. 

In  the  cases  above  cited  the  child  was 
of  at  least  average  intelligence  and  dis- 
cretion for  one  of  his  age.  But  in  an 
action  for  injury  to  a  boy  sixteen  years 
old,  of  inferior  intelligence,  who  was  in- 
jured by  a  train  while  attempting  to 
drive  across  the  traek  without  stopping, 
looking,  or  listening  for  the  train,  with 
his  attention  fixed  on  a  crowd  of  people 
at  a  depot  a  short  distance  from  the 
crossing,  it  was  held  error  to  instruct 
the  jury  that  he  was  guilty  of  contribu- 
tory negligence,  as  it  was  for  the  jury 
to  determine  whether  he  exercised  that 
degree  of  care  which  might  reasonably 
be  expected  of  one  of  his  age,  intelli- 
gence, and  capacity  under  the  circum- 
stances. Garrison  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  (1909)  92  Ark.  437,  123  S.  W. 
657.  The  court  said:  ''It  has  been  re- 
peatedly held  by  this  court  that  it  is 
negligence  for  one  who  approaches  a 
railroad  crossing  to  fail  to  look  and 
listen  for  the  approach  of  trains,  and 
only  in  exceptional  cases  is  it  proper 
to  submit  to  the  jury  the  question  as  to 
whether  the  failure  to  exercise  such  care 
is  excusable.  The  general  rule  of  law 
is  that  the  failure  to  exercise  that  care 
and  diligence  is  such  negligence  as  will 
defeat  a  recovery  for  any  injury  that  is 
the  consequent  result  thereof.  •  .  • 
But  this  rule  of  law  is  applicable  to 
adults  and  to  those  minors  who  have  the 
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full  measure  of  discretion  attributed  to 
adults.  It  is  not  a  rule  that  is  applicable 
to  all  minors,  and  is  not  applicable  to 
those  minors  who  have  not  the  capacity 
or  intelligence  to  appreciate  the  dangers, 
or  the  discretion  to  guard  against  them. 
The  standard  for  judging  the  conduct 
of  a  minor  is  not  the  care  and  prudence 
that  would  be  exercised  by  an  adult,  but 
only  that  of  one  of  his  age,  intelligence, 
and  discretion;  and  it  cannot  be  said  as 
a  matter  of  law  that  a  minor  is  guilty 
of  contributory  negligence  under  circum- 
stances that  would  declare  an  adult  to 
be  guilty  of  such  negligence.  ...  In 
the  case  of  a  minor,  therefore,  it  be- 
comes a  question  of  fact  for  the  jury  to 
determine,  after  taking  into  considera- 
tion his  age,  intelligence,  and  capacity, 
whether  or  not  under  the  circumstances 
of  the  case  he  was  guilty  of  contributory 
negligence;  and  it  cannot  be  said  as  a 
matter  of  law  that  the  minor  of  tender 
years  or  of  inferior  intelligence  or  dis- 
cretion is  guilty  of  contributory  negli- 
gence. .  .  .  The  plaintiff  in  this  case 
was  a  boy  sixteen  years  old,  and  was  of 
inferior  intelligence.  The  testimony 
tended  to  show  that  he  was  not  bright, 
and  did  not  have  good  understanding. 
What  would  be  ordinary  care  for  such  a 
boy  to  exercise  might  be  culpable  negli- 
gence in  an  adult.  Under  the  circum- 
stances of  this  case,  it  cannot  therefore 
be  said  as  a  matter  of  law  that  he  'was 
guilty  of  contributory  negligence.  The 
court  therefore  erred  in  giving  the  in- 
struction of  its  own  motion  declaring  the 
plaintiff  guilty  of  contributory  negli- 
gence." 

///.  Excuses  for  failure  to  see  or  avoid 
cars  or  engines;  in  general. 

Where  there  is  a  failure  to  give  proper 
warning  of  the  approach  of  a  quietly 
moving  car  at  a  frequented  street  cross- 
ing, slight  circumstances  may  be  suffi- 
cient to  warrant  a  finding  of  due  care  on 
the  part  of  an  infant  in  crossing  the 
track. 

Thus,  although  a  boy  eleven  years  old, 
at  a  street  crossing,  walked  immediately 
in  front  of  a  backing  train  w^hich  he 
could  have  seen  slowly  approaching,  but 
did  not  see  in  time  to  avoid,  and  was 
killed,  it  was  held  in  Schleiger  v.  North- 
em  Terminal  Co.  (1903)  43  Or.  4,  72 
Pac.  324,  14  Am.  Neg.  Rep.  193,  an  ac- 
tion for  his  death,  that  whether  he  exer- 
cised that  d^ree  of  care  required  of  one 
of  his  age  and  experience  was  a  ques- 
tion for  the  jury,  and  a  judgment  for  the 
plaintiff  was  affirmed,  where  there  was 

evidence  that  he  was  talking  to  a  com- 
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panion;  that  the.  train  was  moving 
obliquely  over  the  crossing  with  but  little 
noise,  although  the  bell  on  the  engine  300 
or  400  feet  away  was  ringing,  and  that 
there  was  no  lookout  on  the  rear  car  or 
at  the  crossing  although  the  place  was 
one  at  which  large  numbers  of  people 
crossed  at  frequent  intervals  to  and  from 
a  ferry. 

And  it  was  held  that  the  question  of 
contributory  negligence  was  for  the  jury 
in  an  action  for  the  death  of  an  eighteen- 
year-old  boy  while  attempting  to  cross 
a  railroad  track  in  the  dark,  on  or  near 
a  street  crossing,  where  he  was  killed  by 
being  struck  by  a  flat  car  pushed  in  front 
of  an  engine  without  the  sounding  of 
the  bell  or  whistle,  and  without  a  light 
or  watchman  on  the  front  end  of  the  car, 
and  where  there  was  evidence  that  the 
noise  of  the  engine  and  car  could  have 
been  heard  for  100  feet,  but  that  the 
headlight  on  the  engine  tended  to  dazzle 
and  prevent  a  person  on  the  track  from 
seeing  the  car.  Scoville  v.  Hannibal  & 
St.  J.  R.  Co.  (1884)  81  Mo.  434. 

So,  in  an  action  for  injuries  to  a  boy 
apparently  over  thirteen  years  of  age, 
who  was  struck  by  a  train  while  he  was 
attempting  to  cross  the  track  in  the  dark 
at  a  street  crossing,  it  was  held  that  the 
plaintiff  had  so  far  sustained  the  burden 
of  showing  freedom  from  contributory 
negligence  as  to  require  submission  •  of 
that  question  to  the  jury,  where  he  testi- 
fied that  he  looked  both  ways  before  at- 
tempting to  cross  the  track  and  did  not 
see  or  hear  the  approaching  train,  al- 
though it  appeared  that  the  view  in 
that  direction  was  unobstructed  and  that 
there  was  a  headlight  on  the  engine,  and 
where  there  was  evidence  that  the  night 
was  dark  and  hazy,  that  an  engine  with 
a  headlight  burning  stood  near,  facing 
the  crossing,  that  there  were  several 
switch  lights  in  the  neighborhood,  that 
he  had  waited,  before  attempting  to 
cross,  for  a  long  freight  train  to  pass 
on  a  farther  track,  and  that  the  train 
which  struck  him  was  running  at  about 
12  miles  an  hour  and  did  not  sound  the 
bell  or  whistle.  Beckwith  v.  New  York 
C.  &  H.  R.  R.  Co.  (1889)  54  Hun,  446, 
7  N.  Y.  Supp.  719,  721,  affirmed  without 
opinion  in  (1891)  126  N.  Y.  759,  27  N.  E. 
408. 

And  in  an  action  for  the  death  of  a 
thirteen-year-old  boy  killed  under  the 
above  circumstances  while  in  company 
with  his  older  brother  (the  plaintiff  in 
the  above  action),  it  was  held  that,  in 
the  absence  of  direct  proof  that  the  de- 
cedent looked  and  listened  before  at- 
tempting to  cross  the  track,  there  was 
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not  sueh  a  failure  to  show  that  he  was 
free  from  contributory  negligence  as  to 
preclude  recovery  as  matter  of  law,  in 
view  of  evidence  that  the  older  boy  had 
looked  both  ways  before  they  attempted 
to  cross,  and,  not  seeing  or  hearing  the 
approaching  train,  had  told  the  decedent 
to  "come  on"  and  they  had  hurried 
across.  Beckwith  v.  New  York  C.  & 
H.  B.  R.  Co.  (1889)  54  Hun,  446,  7  N.  Y. 
Supp.  719,  721. 

So,  it  was  held  in  Northern  P.  R.  Co. 
V.  Heaton  (1911)  111  C.  C.  A.  548,  191 
Fed.  '24,  that  failure  on  the  part  of  a 
boy  nearly  twelve  years  old,  in  riding 
at  night  over  a  railroad  crossing  with 
which  he  was  familiar,  to  observe  a 
brilliantly  lighted  train  approaching, 
when  he  could  have  seen  it  at  any  time 
that  it  was  within  1,600  feet  of  the 
crossing,  was  not  contributory  negligence 
as  matter  of  law,  where  he  testified  that 
a  few  seconds  before  attempting  to  cross 
he  looked  in  that  direction  and  failed  to 
see  the  train,  and  that  his  attention  was 
attraoted  by  a  light  in  the  opposite  di* 
rection,  which  he  thought  was  the  head- 
light of  an  approaching  engine,  and 
there  was  evidence  also  that  no  signal  of 
the  approach  of  the  train  was  given. 

It  was  held  also  that  the  question  of 
contributory  negligence  was  for  the 
jnry,  where  a  twelve-year-old  boy,  while 
crossing,  in  the  dark,  a  railroad  track  at 
a  highway  crossing,  was  struck  by  an 
engine  which  there  was  evidence  was 
running  backwards  with  the  tender  in 
front,  at  a  high  rate  of  speed,  without 
warning  by  light,  whistle,  or  bell.  Byron 
V.  Central  B.  Co.  (1906)  215  Pa.  82,  64 
Atl.  328,  The  court  applied  the  doctiine 
that  there  is  a  presumption  of  incapacity 
on  the  part  of  a  boy  of  this  age  to  appre- 
ciate the  danger,  and  stated  that  this 
presumption  was  not  so  conclusively 
overcome  by  the  evidence  of  his  ca- 
pacity as  to  justify  a  court  in  holding  as 
a  matter  of  law  that  he  was  guilty  of 
contributory  negligence. 

The    same    conclusion    was    reached 

whc.e   a   boy   eleven    years   old,   while 

stooping  to  pick  up  his  cap,  which  had 

blown  off  as  he  was  crossing  a  railroad 

track  at  a  crossing,  was  injured  by  an 

engine  which  he  had  not  seen  or  heard, 

and    which   was    approaching   in    plain 

siTht  at  a  rate  of  from  8  to  40  miles  an 

hour,  in  violation  of  a  city  ordinance 

prohibiting  a  speed  of  more  than  6  miles 

an  hour.     Texas  &  P.  R.  Co.  v.  Ball 

(1905)  38  Tex.  Civ.  App.  279,  85  S.  W. 

456. 

The  decision  in  International  &  G.  N. 

R.  Co.  V.  Pinos  (1909)  —  Tex.  Civ.  App. 
L.R.A.1917F. 


— ,  117  S.  W.  936,  that  a  sixteen-year-old 
girl  was  not  guilty  of  contributory  negli- 
gence, as  matter  of  law,  in  attempting 
to  run  across  a  railroad  track  at  a  coun- 
try crossing,  with  a  sunbonnet  on  her 
head,  without  stopping,  looking,  or  listen- 
ing for  a  train,  rests  apparently  on 
grounds  applicable  also  to  adults,  such 
as  that  she  had  the  right  to  rely  on  the 
duty  of  the  railroad  company  to  give 
warning  at  the  crossing  and  not  to 
operate  the  train  at  an  excessive  speed, 
— the  fact  that  the  injured  party  was  a 
minor  not  apparently  affecting  the  case. 

IV.  Crossing  in  front  of  observed  train 

or  engine. 

As  to  negligent  operation  of  train  at 
crossing  as  ground  of  liability  for  kill- 
ing or  injuring  child  incapable  of  con- 
tributory n^ligence,  who  was  aware  of 
train's  approach,  see  note  to  Illinois  C. 
R.  Co.  V.  Dupree,  34  L.R.A.(N.S.)  645. 

It  has  been  held  that  a  nine-year-old 
girl  who  was  killed  by  a  train  while 
attempting  to  run  across  the  track  at  a 
highway  crossing  cannot  be  charged  with 
contributory  negligence  as  matter  of 
law,  although  she  saw  the  train,  which 
was  moving  at  a  rate  of  from  40  to  50 
miles  an  hour,  when  she  was  about  40 
feet  from  the  track  and  it  was  from  500 
to  600  feet  from  the  crossing.    Duggan 

V.  Boston  &  M.  R.  Co.  (1907)  74  N.  K 
250,  66  Atl.  829. 

And  it  was  held  that  the  question  of 
contributory  negligence  was  for  the  jury, 
where  a  seven-year-old  child,  in  attempt- 
ing to  cross  a  railroad  track  at  a  cross* 
ing  in  front  of  a  train  which  she  knew 
was  approaching,  fell  and  was  run  over» 
and  there  was  evidence  that,  had  she  not 
fallen,  she  could  have  crossed  in  safety. 
Costello  V.  SjO'aeuse,  B.  &  N.  Y.  R.  Co. 
(1873)  65  Barb.  (N.  Y,)  92,  appeal  dis- 
missed in  (1873)  55  N.  Y.  641. 

So  the  fact  that  an  eight-year-old 
child  may  have  purposely  waited  on  a 
railroad  crossing  until  an  engine  it  saw 
approaching  was  close  to  it,  and  then 
recklessly  ran  in  front  of  the  engine  and 
was  killed,  was  considered  in  Holmes  v. 
Missouri  P.  R.  Co.  (1905)  190  Mo.  98,  88 
S.  W.  623,  as  not  necessarily  showing  con- 
tributory negligence.  It  was  said :  "An- 
other one  of  defendant's  arguments  is 
that  the  child  knew  the  train  was  com- 
ing, saw  it,  and  yet  jumped  right  in  front 
of  it.  In  one  of  its  pleas  the  defendant 
says  the  child  saw  the  engine  coming, 
purposely  waited  until  it  got  close  to 
him,  and  then  recklessly  ran  in  front 
of  it.  Much  stress  is  laid  on  that  argu- 
ment in  respondent's  brief.     But  that 
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also  is  liable  to  lead  some  minds  to  a 
conclusion  the  opposite  to  that  for  -which 
it  is  advanced.  There  is  nothing  to  sug- 
p:est  a  suspicion  that  the  child  wanted  to 
commit  suicide.  K,  therefore,  as  the 
learned  counsel  think,  he  saw  the  train 
coming,  waited  until  it  was  close,  and 
then  tried  to  beat  it  over  the  crossing, 
rushing  headlong  and  heedlessly  into 
imminent  danger,  his  act  was  very  sug- 
gestive of  a  lack  of  that  prudence  which 
we  would  expect  to  be  shown  by  a  per- 
son old  enough  to  take  care  of  himself. 
If  the  evidence  justifies  the  inference 
that  the  counsel  for  respondent  draws, 
we  could  account  for  the  act,  if  it  were 
committed  by  a  person  of  mature  years 
and  good  sense,  only  on  the  ground  of 
intentional  suicide;  but  when  committed 
by  a  child  it  suggests  only  a  lack  of 
understanding  of  the  danger,  or  a  lack 
of  such  prudence  as  comes  only  with 
3'ears."  See  also  later  appeal  in  (1907) 
207  Mo.  149, 105  S.  W.  624. 

The  correctness  of  the  view  in  the  lat- 
ter ease  seems  at  least  doubtful.  Prob- 
ably the  majority  of  the  courts  would 
consider  the  child  under  the  circum- 
stances indicated  guilty  of  contributory 
negligence  as  matter  of  law.  And  there 
are  cases  in  which  this  conclusion  has 
been  reached  where  the  child  saw  the 
train  approaching,  but  nevertheless  at- 
tempted to  cross  in  front  of  it  and  was 
struck  and  injured. 

Thus,  where  a  twelve-year-old  boy  was 
killed  by  a  train  while  attempting  to 
cross  the  tracks  at  a  depot,  to  join  boys 
who  were -playing  on  the  platform  on  the 
opposite  side  of  the  track,  and  it  ap- 
peared that  he  saw  the  train  when  it  was 
about  70  yards  from  the  crossing  and 
was  approaching  at  a  rate  of  about  10 
miles  an  hour,  and  believed  that  he  could 
cross  in  safety,  which  he  probably  could 
have  done  but  for  the  fact  that  his  foot 
caught  and  he  fell,  it  was  held  that  his 
negligence  precluded  recovery  for  his 
death,  notwithstanding  failure  to  stop 
the  train  before  it  reached  the  crossing, 
as  required  by  statute.  Greshem  v. 
Louisville  &  N.  R.  Co.  (1894)  15  Ky. 
L.  Rep.  599,  24  S.  W.  869. 

And    it   was   held    that   contributory 

negligence  was  shown  as  matter  of  law, 

which  would  prevail  over  a  special  finding 

of  due  care,  where  a  thirteen-year-old 

messenger  boy,  of  ordinary  intelligence, 

and    accustomed    to    crossing    railroad 

tracks,  was  struck  by  a  freight   train 

backed  across  a  street  at  the  rate  of 

5  or  6  miles  an  hour,  and  it  appeared 

that  he  saw  the  train  approaching,  and 

iust  before  starting  to  cross  the  track 
L.R.A.1917F. 


noticed  the  cars  only  10  feet  away,  but 
supposed  they  were  going  to  stop  before 
reaching  the  point  where  he  was  cross- 
ing, as  he  had  observed  they  had  done 
only  a  few  minutes  before.  Chicago,  B. 
&  Q.  R.  Co.  V.  Laughlin  (1906)  74  Kan. 
567,  87  Pac.  749. 

So  a  sixteen-year-old  boy  familiar  with 
trains  and  with  the  conduct  of  railroad 
business,  who^  while  engaged  in  an  alter- 
cation with  a  trainman  on  a  licensed 
way,  deliberately  places  himself  upon 
the  track  20  feet  in  front  of  an  engine 
which  he  knows  is  liable  to  move  at  any 
time,  with  his  back  to  the  engine,  is 
guilty  of  such  negligence  as  will  preclude 
recovery  for  an  injury  caused  by  his 
being  struck  by  the  engine,  which  is 
moved  without  warning.  Lofdahl  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
(1894)  88  Wis.  421,  60  N.  W.  795. 

And  a  sixteen-year-old  boy-  who,  with 
knowledge  that  a  train  is  approaching, 
steps  upon  the  track  in  front  of  it,  after 
passing  around  the  end  of  a  car  stand- 
ing on  a  siding  and  projecting  across 
the  sidewalk,  without  looking  or  listen- 
ing for  the  train,  is  guilty  of  such  negli- 
gence, although  he  follows  closely  be- 
hind an  adult,  as  will  preclude  recovery 
for  an  injury  caused  by  his  being  struck 
by  the  train.  Little  Rock  &  Ft.  S.  R.  Co. 
V.  Cullen  (1891)  54  Ark,  431,  16  S.  W. 
169. 

In  an  action  for  injury  to  an  eight- 
year-old  boy,  caused  by  his  being  struck 
by  an  engine  while  he  was  crossing  a 
street,  it  was  held  erroneous  to  refuse  an 
instruction  that,  if  the  boy  looked  and 
saw  the  train  and  started  to  cross  ahead 
of  it,  the  plaintiff  could  not  recover, 
whether  the  boy  started  to  cross  taking 
the  risk  of  crossing  in  front  of  the  train, 
or  omitted  to  be  governed  by  the  fact 
that  he  had  seen  it;  there  being  no  other 
instruction  covering  this  proposition, 
which,  in  one  view  of  the  evidence,  was 
proper  for  the  consideration  of  the  jury, 
Lennon  v.  New  York  C.  &  H.  R.  R.  Co. 
(1892)  65  Hun  (N.  Y.)  578,  20  N.  Y. 
Supp.  557. 

But,  if  failure  to  give  proper  signals 
results  in  the  child's  failure  to  discover 
the  train  until  it  is  almost  on  the  track, 
and  the  child  is  required  to  act  hastily, 
the  fact  that  it  attempts  to  cross  in  front 
of  the  train  may  be  excusable.  Thus,  it 
was  held  in  Copley  v.  New  Haven  &  N. 
Co.  (1883)  136  Mass.  6,  that  the  burden 
imposed  by  statute  on  the  defendant,  of 
showing,  in  addition  to  the  mere  want  of 
ordinary  care,  gross  or  wilful  negligence 
on  the  part  of  the  injured  person,  was 
not  sustained,  a^  matter  of  law,  in  an 
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action  for  the  death  of  a  aixteen-year- 
old  girl  by  collision  with  a  train  while 
she  was  attempting  to  cross  the  track  at 
a  crossing  with  which  she  was  familiar, 
in  the  dusk  of  the  evening,  where,  al- 
though the  view  of  the  track  was  un- 
obstructed,  there  was  evidence  tending 
to  show  that  she  did  not  see  the  train 
until  within  3  or  4  feet  of  the  track, 
when  a  danger  signal  was  given,  and  that 
she  then  attempted  to  run  across  in  front 
of  the  train  which  was  from  3  to  6  rods 
of  the  crossing,  and  that  no  previous 
signal  had  been  given,  although  the  stat- 
ute required  the  ringing  of  the  bell  and 
sounding  of  the  whistle  80  rods  from 
crossings.  It  was  said:  ''She  had  a 
right  to  rely,  to  some  extent,  upon  the 
signals  of  warning  which  the  law  re- 
quired to  be  given.  .  .  •  The  want 
of  such  signals  may  have  led  to  her  be- 
ing in  that  situation.  This  is  a  matter 
of  inference.  Finding  herself  there,  in 
the  evening,  close  upon  the  track,  with 
no  previous  warning,  with  a  train  ap- 
proaching at  great  speed,  and  already 
within  from  3  to  6  rods  of  her,  and 
perhaps  even  less,  startled  by  the  sud- 
den and  sharp  whistles,  seeing  a  flashing 
headlight,  with  no  time  to  reflect,  we  can- 
not say  as  matter  of  law  that  the  burden 
which  is  imposed  by  statute  on  the  de- 
fendant, of  showing,  in  addition  to  the 
mere  want  of  ordinary  care,  such  gross 
or  wilful  negligence  as  is  contemplated 
by  the  Statute  of  1881,  ...  was 
maintained  by  proving  that  she  at- 
tempted to  cross  the  track  under  these 
circumstances.'' 

And  where  a  six-year-old  girl,  while 
attempting  to  cross  the  track  at  a  street 
crossing,  was  struck  by  an  engine  which 
she  could  not  see  approaching  because 
of  cars  standing  on  an  intervening  track, 
and  there  was  evidence  that  she  at- 
tempted to  cross  after  discovering  the 
approach  of  the  engine,  it  was  held  that 
an  instruction  was  erroneous  which 
ignored  the  view,  as  there  was  evidence 
tending  to  show,  that  she  was  on  the 
track  between  the  rails  when  she  dis- 
covered the  approach  of  the  engine,  and 
was  placed  in  this  dangerous  position 
because  of  the  neglect  of  those  in  charge 
of  the  engine  to  give  warning,  and 
eharged  that,  if  the  jury  found  that  she 
was  of  Buflicient  age,  intelligence,  and 
experience  to  know  and  realize  the  dan- 
ger of  attempting  to  cross  in  front  of  an 
approaching  train,  and  was  injured  while 
making  such  an  attempt,  she  could  not 
recover.  Geist  v.  Missouri  P.  R.  Go. 
(1901)  62  Neb.  309,  87  N.  W.  43, 10  Am. 

Neg.  Rep.  414. 
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As  to  crossing  in  front  of  observed 
train  on  farther  track,  after  passing  be- 
hind train  moving  in  the  opposite  direc- 
tion, see  Chicago  G.  W.  R.  Co.  v.  Mohan, 
under  V.,  infra. 

See  also  Tyler  v.  New  York  &  N.  E. 
R.  Co.,  under  VIII.  d,  infra,  where  a 
fourteen-year-old  boy  attempted  to  drive 
across  the  track  in  front  of  a  train 
which  he  discovered  too  late,  the  view 
of  the  track  being  obstructed. 

F.  Crossing    hehind    moving    train    or 

engine. 

The  question  of  contributory  negli- 
gence on  the  part  of  very  young  children 
in  attempting  to  cross  a  railroad  track 
after  a  train  has  passed,  without  exer- 
cising sufficient  care  to  see  and  avoid  a 
train  on  another  track,  has  properly 
been  held  to  be  for  the  jury. 

Thus,  it  was  held  that  a  girl  nearly 
six  years  old  was  not  guilty  of  contribu- 
tory negligence  as  matter  of  law,  where 
it  appeared  that,  after  waiting  at  a  rail- 
road crossing  for  the  passing  of  a  train, 
she  crossed  behind  it  and  was  struck  by 
a  train  moving  in  the  opposite  direction, 
and  there  was  evidence  that,  while  be- 
tween the  tracks,  which  were  8  feet 
apart,  she  looked  in  both  directions,  but 
that  her  view  of  the  approaching  train 
was  obstructed  by  a  curve  in  the  track 
and  by  steam  and  smoke  from  the  train 
which  had  just  passed.  Serano  v.  New 
York  C.  &  H.  R.  R.  Co.  (1907)  188  N.  Y. 
156, 117  Am.  St.  Rep.  833,  80  N.  E.  1025, 
reversing  (1906)  114  App.  Div.  684,  99 
N.  Y.  Supp.  1103. 

And  it  is  not  contributory  negligence 
as  matter  of  law  for  a  bright  girl  seven 
years  old,  although  she  has  been  cau- 
tioned of  the  danger  and  is  accustomed 
to  crossing  the  tracks  on  her  way  to 
school,  to  attempt  to  run  across  parallel 
railroad  tracks  at  a  street  crossing,  after 
a  train  on  the  track  nearer  her  has 
backed,  leaving  the  crossing  apparently 
clear,  without  stopping  and  looking  for 
a  train  on  the  farther  track,  which  is 
hidden  from  her  view  by  the  cars  on  the 
nearer  track  and  which  she  has  no  rea- 
son to  anticipate,  but  which  is  backed 
over  the  crossing  without  proper  warn- 
ing, and  injures  her.  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Rush  (1891)  127  Ind.  545, 
26  N.  E.  1010. 

It  was  held  also  in  Pennsylvania  R. 
Co.  V.  Brooks  (1884)  2  Walk.  (Pa.)  122, 
that  the  question  of  contributory  negli* 
gence  was  for  the  jury,  and  a  judgment 
for  the  plaintiff  was  affirmed,  where  a 
seven-year-old  girl  on  her  way  to  school 
waited  at  a  street  crossing  for  a  freight 
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train  to  pass,  and  then  attempted  to 
cross  behind  it,  when  she  was  struck  by 
a  train  moving  at  a  high  rate  of  speed 
in  the  opposite  direction. 

So,  where  a  child  nearly  eight  years 
old  waited  at  a  street  crossing  for  a 
train  to  pass  on  a  farther  track,  and, 
on  starting  to  cross  behind  it,  was  struck 
by  an  engine  on  a  nearer  track,  it  was 
held  that  he  was  not  guilty  of  such  negli- 
gence, as  matter  of  law,  as  would  pre- 
clude recovery  for  the  injury,  although 
he  failed  to  look  in  the  direction  from 
which  the  train  was  approaching,  where 
there  was  evidence  that  it  did  not  give 
the  warning  required  by  statute,  and 
that  the  crossing  gong  maintained  by  the 
railroad  company  at  that  point  was  not 
ringing.  David  v.  West  Jersey  &  S.  R. 
Co.  (1913)  84  N.  J.  L.  685,  87  Atl.  440. 

But  assuming  that  a  child  seven  years 
and  two  months  old  was  sui  juris,  the 
court,  in  McCarthy  v.  New  York  C.  & 
H.  R.  R.  Co.  (1899)  37  App.  Div.  187, 
55  N.  Y.  Supp.  1013,  held  that  a  nonsuit 
was  properly  granted  on  the  ground  of 
contributory  negligence,  where  it  ap- 
peared that  the  child,  after  waiting  at  a 
crossing  for  a  train  to  pass,  looking  di- 
rectly ahead  of  her,  started  to  run  across 
the  track,  and,  on  reaching  the  second 
track  and  discovering  a  train  rapidly 
approaching  from  the  opposite  direction, 
in  her  fright,  ran  along  by  the  side  of 
the  track  in  the  direction  the  train  was 
going  until  struck  and  injured  by  the 
steps  of  the  cars. 

In  actions  for  injuries  to  older 
children,  as  to  whose  capacity  to  exer- 
cise some  degree  of  care  in  crossing  the 
tracks  there  could  be  no  doubt,  the  ques- 
tion of  contributory  negligence  has  been 
held  to  be  for  the  jury — 

— where  a  boy  eleven  years  old,  having 
been  sent  on  an  errand  which  necessi- 
tated his  crossing  railroad  tracks,  waited 
at  a  street  crossing  for  a  freight  train 
to  pass,  and,  crossing  behind  it,  was 
struck  and  killed  by  an  engine  which, 
at  a  rate  of  about  10  miles  an  hour,  ap- 
proached without  warning  from  the 
opposite  direction  on  another  track  5 
feet  from  the  first  track,  O'Mara  v.  Hud- 
son River  R.  Co.  (1868)  38  N.  Y.  445, 
98  Am.  Dec.  61 ; 

— where  a  bright  boy  ten  years  old, 

after  waiting  at  a  street  crossing  for  the 

passing  of  a  train,  crossed  behind  it  and 

was  struck  by  an  engine  moving  in  the 

opposite  direction  at  an  unlawful  rate  of 

speed  without  warning  of  its  approach, 

McGuirc  v.  Chicago,  M.  &  St.  P.  R.  Co. 

(1889)  37  Fed.  54; 

— where  a  thirteen-year-old  boy,  in 
L.R.A.1937F. 


crossing  a  railroad  track  at  a  crossing 
in  a  populous  city,  while  going  on  an 
errand,  stood  on  a  track  watching  a  train 
passing  on  a  parallel  track,  and,  as  soon 
as  it  passed,  stepped  upon  an  interven- 
ing track,  and  was  struck  by  a  train 
which,  without  his  knowledge,  ap- 
proached  from  the  opposite  direction 
without  warning  by  bell  or  whistle.  New 
Jersey  R.  &.  Transp.  Co.  v.  West  (1866) 
32  N.  J.  L.  91,  12  Am.  Neg.  Caa.  276, 
affirmed  in  (1867)  33  N.  J.  L.  430,  12 
Am.  Neg.  Cas.  281; 

— where  a  fifteen-year-old  boy  was 
struck  and  injured  by  an  engine  while 
he  was  attempting  to  cross  the  track  at 
a  street  crossing,  and  there  was  evidence 
that  he  passed  behind  a  train  moving  in 
the  opposite  direction  on  an  intervening 
track,  and  that  as  he  went  upon  the 
farther  track  he  saw  the  engine  ap- 
X>roaching  and  attempted  to  pass  diago- 
nally in  front  of  it,  and  had  almost 
cleared  the  track  when  he  was  struck, 
and  that  the  engine  approached  without 
warning  at  a  rate  of  speed  prohibited 
by  ordinance,  Chicago  Q.  W.  R.  Co.  v. 
Mohan  (1899)  88  HI.  App.  151,  affirmed 
in  (1900)  187  III.  281,  58  N.  E.  395. 

A  complaint  in  an  action  for  the  death 
of  a  boy  eleven  years  old  who  was 
struck  by  a  train  while  attempting  to 
cross,  at  a  street  crossing,  two  parallel 
tracks  9  feet  apart  in  a  thickly  settled 
portion  of  a  city,  which  alleged  that  he 
waited  for  a  freight  train  to  pass  on  the 
nearer  track,  and  that  as  soon  as  it 
passed  he  started  to  cross  without  notice 
or  warning  of  the  approach  of  a  train 
on  the  farther  track  from  the  opposite 
direction,  and  without  fault  on  his  part, 
and  was  struck  by  the  latter  train,  which 
he  could  not  see  or  hear  because  of  the 
train  on  the  nearer  track,  and  which  was 
running  at  a  rate  of  30  miles  an  hour, 
without  any  signals,  in  violation  of  an 
ordinance  limiting  the  speed  to  4  miles 
an  hour,  was  held  not  subject  to 
demurrer  as  showing  contributory  negli- 
gence. ^Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Miles  (1904)  162  Ind.  646,  70  N.  E. 
985. 

And  it  was  held  in  Farrell  v.  Erie  R. 
Co.  (1905)  70  C.  C.  A.  396,  138  Fed.  28, 
the  fact  that  the  injured  person  was  a 
minor  not  being,  however,  especially  con- 
sidered, that  the  question  of  contributory 
negligence  was  for  the  jury,  in  an  action 
for  injury  to  a  sixteen-year-old  boy 
caused  by  a  train  while  he  was  attempt- 
ing to  cross  parallel  tracks  at  a  street 
crossing,  where  there  was  evidence  that, 
as  he  approached  the  crossing,  he  looked 
both  ways;  that  toward  the  left  he  could 


ANNOTATION-^OONTRIBUTORY  NEGLIGBNCE  OF  GHILDKEN. 


136 


see  as  far  as  a  tunnel  1,300  feet  away 
and  no  train  was  in  sight,  but  tkat  a 
short  freight  train  was  approaching  from 
the  right  on  the  farther  track;  that  he 
waited  for  it  to  pass,  and  then  looked 
again  to  the  left,  thought  the  traek  was 
clear  and  attempted  to  cross,  when  he 
was  struck  by  a  train  approaching  from 
that  direction  on  the  intervening  track, 
which,  because  of  smoke  from  the  train 
moving  in  the  opposite  direction  and  a 
curve  in  the  track,  could  not  be  seen  for 
more  than  100  or  150  feet,  and  was  run- 
ning at  a  rate  of  Id  miles  an  hour,  in 
violation  of  an  ordinance  prohibiting  a 
speed  of  more  than  6  miles  an  hour. 

It  is  not  conclusive  evidence  of  con- 
tributory negligence  on  the  part  of  a 
girl  eleven  years  old  that,  in  crossing  a 
railroad  track  at  a  street  crossing  imme- 
diately after  a  train  has  passed,  she  does 
not  look  along  the  track  in  the  direction 
from  which  the  train  has  come  to  ascer- 
tain whether  another  train  is  following. 
Cooper  V.  Lake  Shore  &  M.  S.  K.  Co. 
(1887)  66  Mich.  261,  11  Am.  St.  Hep. 
482,  33  N.  W.  306. 

And  the  fact  that  a  nine-year-old  boy 
did  not  look  along  the  track  before  start- 
ing to  cross,  or  while  in  the  act  of  cross- 
ing, was  held,  in  Powell  v.  New  York  C. 
&  H.  R.  R.  Co.  (1880)  22  Hun  (N.  Y.) 
56,  not  to  show  contributory  negligence 
as  matter  of  law,  in  an  action  for  his 
death,  caused  by  a  train  at  a  crossing, 
where  it  appeared  that  he  waited  for  a 
freight  train  to  pass  upon  the  nearer 
track,  and  then  attempted  to  run  across 
behind  it,  and  was  struck  by  a  train  on 
the  farther  track  moving  in  the  opposite 
direction  at  the  rate  of  about  30  miles 
an  hour,  of  the  approach  of  which  no 
warning  was  given. 

In  an  action  for  injury  to  a  twelve- 
year-old  boy  caused  by  a  train  at  a  street 
crossing  with  which  he  was  familiar,  it 
was  held,  in  Turell  v.  Erie  R.  Co.  (1900) 
49  App.  Div.  94,  63  N.  Y.  Supp.  402,  that 
the  eomplaint  was  erroneously  dismissed, 
as  evidence  that  he  crossed  behind  a 
train  moving  in  the  opposite  direction, 
that  he  did  not  see  the  train  approaching 
although  he  looked  in  that  direction  and 
listened  before  attempting  to  cross,  that 
the  accident  occurred  on  a  foggy  morn- 
ing, although  objects  might  be  seen  for 
a  distance  of  at  least  200  feet,  and  that 
the  train  gave  no  signal  of  its  approach, 
required  submission  to  the  jury  of  the 
issue  of  contributory  negligence,  not- 
withstanding the  fact  that  he  was  struck 
by  the  overhang  of  the  engine  while 
walking  toward  the  track. 

On  the  other  hand,  in  several  cases  of 
L.R.A.1917F. 


this  kind,  the  age  of  the  child,  and  its 
capacity  and  experience,  have  been  such 
that  the  court  declared  that  it  was  negli- 
gent under  the  circumstances  indicated. 

Thus,  a  nine-year-old  boy  who  was 
familiar  with  a  railroad  crossing  and 
knew  that  trains  ran  almost  constantly 
over  it,  who  had  been  warned  of  the 
danger  and  knew  that  it  was  his  duty 
to  be  careful,  and  who  testified  that  at 
the  same  time  on  other  days  he  had  many 
times  seen  an  engine  pass  over  the  cross- 
ing in  the  same  direction  as  the  one 
causing  the  injury,  was  held  guilty  of 
contributory  negligence  as  matter  of  law 
in  attempting  to  walk  hurriedly  across 
the  track  on  his  way  to  school  behind 
a  train  which  had  just  passed,  with  the 
result  that,  while  crossing  the  interven- 
ing track,  of  which  there  was  practical- 
ly an  unobstructed  view,  he  was  struck 
by  an  engine  moving  in  the  opposite  di- 
rection. Henry  v.  Michigan  C.  R.  Co. 
(1915)  189  Mich.  45,  155  N.  W.  550. 

And  although  the  decision  appears  to 
rest  largely  on  the  ground  that  negli- 
gence was  not  shown  on  the  part  of  the 
railroad  company,  the  court,  in  Buhler 

V.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  (1911) 
129  La.  423,  56  So.  355,  stated  that  the 
grossest  negligence  was  shown  on  the 
part  of  a  thirteen-year-old  girl  who,  in 
a  place  practically  given  over  to  the 
switching  of  cars,  attempted  to  cross 
a  switch  track  between  a  car  which  had 
just  been  placed  on  the  track  and  a 
bumper  2  or  3  feet  away,  and  was  in- 
jured by  being  caught  between  the  end 
of  the  car  and  the  bumper  when  the  car 
was  moved  by  other  cars  being  switched 
against  it* 

And  see  Wade  v.  Chicago  &  N.  W.  R. 
Co.  under  XVIIL  infra,  where  a  boy  was 
riding  a  bicycle  across  the  track;  also 
Zwack  V.  New  York,  L.  E.  ft  W.  R.  Co. 
and  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Kennedy,  under  VIII.  b,  infra;  and 
Casey  v.  New  York  C.  &  H.  R.  R.  Co. 
under  VIII.  a,  infra. 

VI,  Crossing    near    standing    car    or 

engine. 

Under  this  heading  are  included  only 
cases  where  the  injury  was  due  to  the 
movement  of  the  ears  or  engine  around 
or  near  which  the  child  was  passing  in 
crossing  the  traek. 

Generally,  as  to  contributory  negli- 
gence in  attempting  to  cross  in  front  of 
engine  or  cars  standing  near  street  cross- 
ing, see  note  to  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Wilkie,  11  L.R.A.(N.S.)  963. 

In  the  case  of  injury  to  very  young 
children,  contributory  negligence  in  at-^ 
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tempting  to  eross  the  track  near  a  stand- 
ing train  should  not  be  declared  as  mat- 
ter of  law,  even  assuming  that  the  child 
may  be  capable  of  some  degree  of  care. 

Thus,  a  five-year-old  child  who,  in 
crossing  a  street,  passes  near  the  rear 
of  a  train  of  freight  cars  standing  in 
the  street,  and  is  struck  and  injured  by 
the  sudden  backing  of  the  train,  cannot 
be  charged  with  contributory  negligence 
as  matter  of  law^  but  the  question  of  its 
intelligence  and  capacity  is  for  the  jury. 
Batchelor  v.  Degnon  Realty  &  Terminal 
Improv.  Co.  (1909)  131  App.  Div.  136, 
115  N.  Y.  Supp.  93.  A  later  appeal, 
discussing  the  question  of  the  defend- 
ant's negligence,  will  be  found  in  (1910) 
141  App.  Div.  879,  126  N.  Y.  Supp.  433. 

And  it  was  held  in  Chicago  &  A.  R. 
Co.  v.  Murray  (1874)  71  HL  601,  that  a 
girl  seven  years  and  eight  months  old, 
who  had  been  sent  on  an  errand  necessi- 
tating the  crossing  of  railroad  tracks,  al- 
though of  sufficient  age  and  discretion  to 
justify  her  being  sent  alone,  and  to  know 
that  engines  were  dangerous  and  that  she 
should  look  for  trains  before  crossing, 
was  not  guilty  of  gross  negligence  as 
matter  of  law,  after  passing  over  five 
tracks  at  a  street  crossing,  in  stepping 
upon  the  sixth  track  behind  an  engine 
which,  according  to  the  evidence,  was 
standing  two  or  three  steps  away,  so  as 
to  be  precluded  from  recovery  for  an 
injury  caused  by  the  engine  striking  her 
when  it  was  suddenly  backed. 

Where  a  girl  lave  years  and  eight 
months  old  followed  her  father  across  a 
railroad  track  in  a  railroad  yard,  be- 
tween cars  6  or  8  feet  apart,  while 
switching  was  in  progress,  and  was  in- 
jured by  the  movement  of  the  cars  clos- 
ing the  opening,  the  court,  in  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Wininger  (1912)  — 
Tex,  Civ.  App.  — ,  151  S.  W.  586,  in 
holding  that  the  trial  court  had  not  un- 
duly emphasized  in  its  instructions  the 
proposition  that  the  jury  should  not  find 
the  child  guilty  of  contributory  negli-^ 
gence  unless  they  should  find  that  she 
was  possessed  of  sufficient  intelligence 
to  know  and  appreciate  the  danger  of 
crossing  between  cars  while  switching 
was  in  progress,  stated  that,  in  view  of 
the  tender  years  of  the  child,  the  court 
would  have  been  justified  in  instructing 
the  jury  as  a  matter  of  law  that  the 
child  was  not  guilty  of  contributory  neg- 
ligence. 

And  it  was  held  that  the  question  of 
contributory  negligence  was  for  the 
jury— 

—where  a  fourteen-year-old  boy  who 

was  walking  in  the  center  of  a  street 
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saw,  as  he  approached  a  railroad  cross- 
ing, an  engine  standing  close  to  or  upon 
the  street,  with  the  tender  nearest  him, 
and,  while  on  the  track,  changed  his 
intention  as  to  crossing,  and  took  two  or 
three  steps  along  the  track  with  his  back 
to  the  engine,  which,  backing  suddenly 
without  warning,  struck  and  injured  him, 
Fehnrich  v.  Michigan  C.  R.  Co.  (1891) 
87  Bfich.  606,  49  N.  W.  890; 

— where  a  ten-year-old  boy,  in  at- 
tempting to  pass  around  the  end  of  cars 
standing  on  a  street  crossing,  was  struck 
by  the  cars  when  they  were  set  in  mo- 
tion by  other  cars  being  "kicked"  against 
them,  and  there  was  evidence  that  he 
was  told  by  a  trainman  to  go  around 
the  cars.  Pittsburg,  C.  C.  &  St.  L.  R. 
Co.  V.  Blum  (1910)  —  Ky.  — ,  125  S. 
W.  300.  The  court  was  of  the  opinion, 
however,  that  if,  as  there  was  evidence 
tending  to  show,  the  boy  attempted  to 
pass  around  the  cars  notwithstanding 
the  warning  of  the  watchman  not  to 
cross,  he  was  guilty  of  contributory  neg- 
ligence  and  could  not  recover; 

— where  a  thirteen-year-old  boy  at- 
tempted to  go  around  the  end  *  of  a 
freight  train  which  obstructed  a  street 
crossing,  and  was  killed  by  the  sudden 
backing  of  the  train  without  warning, 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Cross 
(1897)  58  Kan.  424,  49  Pac.  599,  3  Am. 
Neg.  Rep.  26; 

— ^where  a  twelve-year-old  boy  was 
struck  by  an  engine  while  attempting 
to  cross  the  track  along  a  path  common- 
ly used  by  the  public  without  objection, 
and  there  was  evidence  that  he  saw  the 
engine  standing  near  the  crossing  before 
he  attempted  to  cross,  and  that  it  was 
moved  without  warning,  Houston  &  T. 
C.  R.  Co.  V.  Boozer  (1888)  70  Tex.  530, 
8  Am.  St.  Rep.  615,  8  S.  W.  119 ; . 

— where  a  nine-year-old  boy,  while  at- 
tempting on  his  way  home  from  school 
to  cross  a  railroad  track  near  a  freight 
car,  was  injured  by  being  struck  by  the 
car  when  other  cars  were  negligently 
pushed  against  it,  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Sparks  (1906)  81  Ark.  187,  99 
S.  W.  73. 

And  a  twelve-year-old  boy  who,  in 
going  to  a  depot,  found  a  street  crossing 
blocked  by  a  freight  train  with  engine 
attached,  and  attempted  to  pass  through 
a  2-foot  space  accidentally  left  about  15 
feet  from  the  sidewalk  between  the  train 
and  cars  standing  on  a  siding,  was  held 
in  Chicago,  B.  &  Q.  R.  Co.  v.  Russell 
(1904)  72  Neb.  114,  100  K  W.  156,  16 
Am.  Neg.  Rep.  483,  not  guilty  of  con- 
tributory negligence  as  matter  of  law, 
so  as  to  preclude  recovery  for  an  injury 
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by  the  backing  of  the  train,  closing  the 
opening,  as  he  attempted  to  cross,  where 
it  appears  that  the  train  had  obstructed 
the  crossing  for  a  period  of  from  twenty 
to  thirty  minutes  and  that  another  per- 
son had  crossed  through  the  opening  five 
or  ten  minutes  before  the  accident. 

The  fact  that  a  boy  eleven  years  old, 
who  is  injured  while  passing  near  the 
end  of  a  car  standing  in  a  railroad  yard 
by  the  backing  of  the  car,  is  acquainted 
with  the  dangers  incident  to  the  opera- 
tion of  freight  trains  while  being  made 
up  in  a  railroad  yard  does  not  impose 
on  him  a  higher  degree  of  care  than  is 
to  be  expected  of  children  of  his  age, 
capacity,  and  understanding  under  like 
circumstances.  St.  Louis  &  S.  F.  B.  Co. 
V.  Hodge  (1916)  —  Okla.  — ,  157  Pac.  60. 
It  was  said :  "  'Children  of  his  age,  ca- 
pacity, and  understanding  under  like  cir- 
cumstances' would  of  course  mean  chil- 
dren such  as  plaintiff,  acquainted  with 
the  dangers  arising  out  of  the  movement 
of  freight  trains  while  switching  and  be- 
ing made  up;  not  those  unacquainted 
with  such  dangers.  The  instruction  re- 
quired that  his  conduct  be  measured  not 
alone  by  the  standard  that  was  expected 
of  other  children  of  his  age,  but  those  of 
his  capacity  and  understanding  under 
like  circumstances." 

In  several  cases  the  question  has  arisen 
whether  a  child  was  guilty  of  contrib- 
utory negligence  in  attempting  to  pass 
through  an  opening  between  standing 
oars.  (The  question  of  contributory  neg- 
ligence in  attempting  to  cross  a  train 
standing  on  a  crossing  is  treated  in  notes 
in  13  L.R.A.(N.SO  1066;  34  L.R.A.(N.S.) 
466;  and  50  L.R.A.(N.S.)  1012,— cases 
of  the  latter  class  being  excluded  from 
the  present  note.) 

Thus,  contributory  negligence  is  not 
shown  as  matter  of  law  by  the  fact  that 
a  seven-year-old  boy  passed  between  the 
cars  of  a  train  divided  at  a  street  cross- 
ing, within  3  feet  of  the  rear  car  of  the 
forward  part  of  the  train,  and  was  in- 
jured  by  its  being  backed  without  warn- 
ing. Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  McNeil  (1904)  34  Ind.  App.  310,  69 
N.  E.  47L 

And  the  question  of  contributory  neg* 
ligence  was  held  to  be  for  the  jury  where 
a  nine-year-old  boy  attempted  to  pass 
through  a  small  opening  between  cars 
standing  on  a  crossing,  by  passing  over 
the  drawhead  of  one  of  the  cars. 
Schmitz  V.  St.  Louis,  I.  M.  &  S*  R.  Co. 
(1891)  46  Mo.  App.  380,  later  appeal  to 
similar  effect  in  (1893)  119  Mo.  256,  23 
LuRA.  250,  24  S.  W.  472. 

But  it  was  held  that  contributory  neg- 
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ligence  was  shown  as  matter  of  law 
where  a  thirteen-year-old  girl,  familiar 
with  the  locality,  attempted  to  pass 
through  an  opening  from  6  to  8  feet  wide 
between  cars  in  a  long  freight  train 
standing  in  a  freight  yard,  after  one  part 
of  the  train  had  started  to  back  to  close 
the  opening,— which  was  in  the  usual 
line  of  travel  to  a  station, — no  emergency 
being  shown  to  justify  her  conduct^  al- 
though it  appeared  that  it  was  the  cus- 
tom to  divide  trains  in  this  manner  so 
that  persons  could  walk  through  the 
opening  in  going  to  and  from  the  sta- 
tion. Wallace  v.  New  York,  N.  H.  &  H. 
R.  Co.  (1896)  165  Mass.  236,  42  N.  £. 
1125, 12  Am.  Neg.  Cas.  88. 

As  to  the  degree  of  care  required  of 
a  child  in  passing  through  an  opening 
between  cars,  or  the  standard  by  which 
its  conduct  should  be  measured,  see  foot- 
note 22  of  annotation  to  Jacobs  v.  H.  J. 
Koebler  Sporting  Qoods  Co.  ante,  10. 

And  see  Corcoran  v.  New  York  Elev. 
R.  Co.  under  XXI.  infra,  where  an  infant 
was  struck  by  an  engine  while  crossing 
the  track  at  a  station;  also  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Hardy,  under  VII.  a, 
infra ;  and  Phillips  v.  Pryor,  under  XIV. 
infra. 

VII*  Attention  diverted  by  other  trains 

or  engines, 

a.  In  general. 

The  interest  which  a  child  naturally 
has  in  watching  trains  and  engines  in 
motion,  leading  it  to  subject  itself  to 
dangers  which  the  experience  of  an 
adult  would  guard  against,  has  frequent- 
ly been  held  to  render  the  question  of 
contributory  negligence  in  the  case  of  an 
injury  to  a  child  a  question  for  the  jury, 
when  under  the  same  circumstances  the 
court  would  doubtless  have  declared  an 
adult  negligent  as  matter  of  law. 

Thus,  it  was  held  that  the  question  of 
contributory  negligence  was  for  the  jury 
where  a  fourteen-year-old  boy  was  struck 
by  a  train  while  crossing  the  track  at  a 
street  crossing,  where  it  appeared  that 
he  could  have  seen  the  train  rapidly  ap- 
proaching, although  he  testified  that  be- 
fore reaching  the  crossing  he  looked  and 
did  not  see  a  train,  that  he  passed  in 
front  of  an  engine  standing  on  a  parallel 
track  near  the  crossing,  and  that  he  was 
watching  the  engine,  which  was  ringing 
the  bell  and  blowing  off  steam.  Atchi* 
son,  T.  &  S.  F.  R.  Co.  v.  Hardy  (1899) 
37  C.  C.  A.  359,  94  Fed.  294.  It  was 
said:  "Here  was  a  boy  fourteen  years 
of  age  going  upon  a  railroad  track  in 
front  of  a  live  engine  standing  on  a 
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sidetrack,  which  would  naturally  attract 
the  close  attention  of  boys  of  that  age, 
and  for  the  time  being  divert  their 
thoughts  from  all  other  subjects.  The 
average  boy  of  fourteen  under  such  con- 
ditions would  be  more  interested  in  the 
engine  than  a  man,  and  for  that  reason 
would  not  exercise  the  same  care  as  an 
adult  to  ascertain  if  a  train  was  ap- 
proaching on  the  adjoining  track,  and  it 
ought  not  to  be  required  of  him  that  he 
should  do  so.  Care  commensurate  with 
his  age,  experience,  and  environment  is 
all  that  the  law  should  exact.'' 

And  it  was  held  that  the  question  of 
contributory  negligence  was  for  the 
jury— 

— where  an  eight-year-old  child,  who 
was  familiar  with  the  crossing  and  had 
been  frequently  warned  to  be  careful 
when  crossing  the  track,  was  killed,  while 
running  with  his  brother  across  the 
track,  by  a  train  approaching  in  plain 
sight,  which  there  was  no  evidence  that 
he  saw,  it  appearing  that  his  attention 
was  attracted  to  a  freight  train  stand- 
ing on  a  sidetrack  near  the  crossing, 
with  the  engine  emitting  steam,  and  that 
the  train  approached  without  giving  any 
signal  by  bell  or  whistle.  Holmes  v.  Mis- 
souri P.  R.  Co.  (1905)  190  Mo.  98,  88  S. 
W.  623,  later  appeal  in  (1907)  207  Mo. 
149,  105  S.  W.  624;  and  the  court  con- 
sidered that  if  the  child  had  been  going 
to  school  for  four  years  that  fact  would 
not  necessarily  require  it  to  hold  as  mat- 
ter of  law  that  it  had  sufficient  prudence, 
so  as  to  render  its  act  a  failure  to  exer- 
cise due  care; 

— where  a  ten-year-old  boy  in  crossing 
a  railroad  track  was  struck  by  a  train, 
and  there  was  evidence  that  it  was  back- 
ing without  any  signals,  that  before 
crossing  he  saw  the  train  moving  in  the 
other  direction,  and  that  his  attention 
was  attracted  by  another  train  which  a 
flagman  standing  near  the  place  of  the 
accident  was  flagging,  Barry  v.  New 
York  C.  &  H.  R.  R.  Co.  (1883)  92  N.  Y. 
289,  44  Am.  Rep.  377; 

— where  the  attention  of  an  eight- 
year-old  girl,  while  attempting  to  cross 
railroad  tracks  at  a  street  crossing,  was 
diverted  by  a  train  approaching  on  one 
of  the  farther  tracks,  and  she  became 
confused,  and  ran  back  and  forth  on  the 
tracks,  failing  to  observe  an  engine 
which  approached  from  the  opposite  di- 
rection without  warning,  at  an  excessive 
speed  on  an  intervening  track,  although 
she  might  have  seen  it  approaching  for 
at  least  half  a  block,  Gruebel  v.  Wabash 
R.  Co.  (1904)  108  Mo.  App.  548,  84  S. 

W.  170; 
L.R.A.1917F. 


— where  a  nine-year-old  boy  in  cross- 
ing a  railroad  track  at  a  crossing  in  a 
populous  city  was  struck  by  an  engine, 
backed,  without  the  ringing  of  "the  bell, 
at  a  rate  of  from  12  to  15  miles  an  hour, 
there  being  evidence  that  cars  standing 
on  an  adjacent  track  to  some  extent 
intercepted  the  view  of  the  approaching 
engine,  and  that,  moving  in  the  opposite 
direction,  was  a  train  which  might  have 
diverted  his  attention,  Ewen  v.  Chicago 
&  N.  W.  R.  Co.  (1875)  38  Wis.  613; 

— where  a  nine-year-old  girl,  while  at- 
tempting to  cross  railroad  tracks  at  a 
crossing,  was  struck  by  an  engine  backed 
without  warning  at  a  rate  of  12  or  14 
miles  an  hour,  it  appearing  that  her  at- 
tention was  diverted  by  a  train  passing 
in  front  of  her  on  a  farther  track,  and 
that  the  view  of  the  approaching  engine 
was  obstructed  by  cars  on  an  intervening 
track  until  she  was  within  a  few  steps 
(apparently  about  10  to  20  feet)  of  the 
track  on  which  it  was  moving,  Crabtree 
V.  Missouri  P.  R.  Co.  (1910)  86  Neb.  33, 
136  Am.  St.  Rep.  663,  124  N.  W.  932. 

It  was  held  also  in  Crabtree  v.  Mis- 
souri P.  R.  Co.  (Neb.)  supra,  that  a 
special  finding  that  the  girl  was  of  sufli- 
cient  age,  intelligence,  and  experience  to 
know  and  realize  the  danger  attendant 
upon  crossing  railroad  tracks  was  not 
inconsistent  with  the  verdict  based  upon 
the  view  that  she  used  such  care  as 
might  ordinarily  be  expected  from  a 
child  of  her  age;  also  that  a  verdict  in 
her  favor  was  not  inconsistent  with 
special  findings  that  there  was  nothing 
to  prevent  her  seeing  the  approach  of 
the  engine  in  time  to  have  averted  the 
accident,  that  she  knew  that  engines  and 
cars  frequently  moved  along  the  tracks 
in  both  directions  across  the  street,  and 
that  she  did  not  look  before  attempting 
to  cross. 

In  Virginia  the  doctrine  is  recognized 
that  an  infant  between  seven  and  four- 
teen years  of  age  is  prima  facie  incapa- 
ble of  contributory  negligence.  Yet  in 
Norfolk  &  W.  R.  Co.  v.  Overton  (1911) 
111  Va.  716,  69  S.  E.  1060,  although  a 
judgment  for  the  plaintiff  was  reversed 
on  the  ground  that  negligence  in  the 
operation  of  a  train  resulting  in  the 
death  of  a  boy  about  thirteen  years  old 
was  not  shown,  the  court  stated  that  it 
was  conclusively  shown  that  the  de- 
ceased was  of  sufficient  intelligence, 
experience,  and  capacity  to  be  held 
guilty  of  contributory  negligence,  con- 
sidered with  reference  to  the  particular 
situation  presented  in  the  case, — it  ap- 
pearing that  the  boy,  who  was  employed 
in  a  mill  near  the  place  of  the  accident, 
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-walked  upon  a  railroad  track  at  a  cross- 
ingy  without  looking  or  listening  for  a 
train,  but  with  his  attention  fixed  on  a 
passing  train  on  the  farther  track,  wilh 
the  result  that  he  steppe  i  on  the  nearer 
track  in  front  of  a  train  which  was 
rapidly  approaching  in  plain  sight,  and 
was  killed. 

See  also  Baltimore  &  P.  B.  Co.  v. 
Cumberland,  under  VIII.  a,  infra,  where 
a  twelve-year-old  boy  was  struck  by  an 
engine  while  crossing  a  track,  the  view 
of  which  was  obstructed,  his  attention 
being  diverted  by  a  train  moving  in  the 
opposite  direction;  also  Nolan  v.  New 
York,  N.  H.  A  H.  B.  Co.  under  II.  a, 
supra;  and  Edwards  v.  Chicago,  M.  & 
St.  P.  B.  Co.  under  IX.  b,  infra. 

ft.  standing  on  or  near  track  for  train 
on  another  trade  to  pass. 

The  decisions  in  this  class  of  cases  are 
not  in  harmony.  The  holding  in 
MoLLiCA  V.  Michigan  C.  B.  Co.  ante,  118, 
that  the  passing  of  a  passenger  train  is 
not  suf&cient,  on  the  theory  that  it  di- 
verted his  attention,  to  relieve  of  the 
charge  of  negligence  a  bright  boy  nine 
and  a  half  years  old  who  stands  on  a 
parallel  track  watching  it  while  a  train 
in  plain  sight  on  such  track  bears  down 
upon  and  strikes  him,  appears  sound. 

And  in  several  other  cases  a  similar 
conclusion  was  reached,  even  where  the 
child  was  younger. 

Thus,  it  has  been  held  that  a  child  only 
seven  years  and  three  months  old  is 
guilty  of  contributory  negligence  as  mat- 
ter of  law  in  standing  on  a  railroad 
track  for  two  or  three  minutes  without 
taking  any  precautions  for  her  safety, 
until  struck  by  a  train  approaching  in 
plain  sight,  although  at  the  time  her  at- 
tention is  diverted  by  a  train  passing  on 
a  parallel  track,  and  she  is  engaged  in 
waving  at  persons  on  that  train,  and 
consequently  does  not  see  or  hear  the 
train  approaching  on  the  track  on  which 
she  is  standing.  Dull  v.  Cleveland,  C.  C. 
&  St.  L.  B.  Co.  (1898)  21  Ind.  App.  571, 
52  N.  E.  1013.  This  appears  to  be  an 
extreme  case,  it  being  at  least  doubtful 
whether  proper  consideration  was  given 
to  the  circumstances  which  diverted  the 
child's  attention.  The  court  said  that  it 
approached  the  consideration  of  the  ques- 
tion of  contributory  negligence  with  the 
facts  clearly  established  that  the  child 
was  sui  juris;  it  being  found  by  the  jury 
that  she  had  been  in  the  habit  of  going 
on  errands,  crossing  railroad  tracks,  and 
making  purchases  without  assistance, 
had  attended  school  a  part  of  two  terms, 

understood  that  it  was  dangerous  to 
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stand  on  railroad  tracks  when  trains 
were  approaching,  was  accustomed  to 
railroads  and  had  been  instructed  of 
their  danger,  was  physically  and  mental- 
ly vigorous  and  intelligent  for  one  of  her 
age,  that  she  was  not  too  young  and 
inexperienced  to  realize  that  it  would 
be  dangerous  to  stand  on  a  railroad 
track,  and  appreciated  the  danger  that 
might  result  from  such  conduct. 

And  in  Trudell  v.  Grand  Trunk  B.  Co. 
(1901)  126  Mich.  73,  53  L.B.A.  271,  85 
N.  W.  250,  the  court,  apparently  without 
attaching  importance  to  the  fact  that  the 
child's  attention  might  have  been 
diverted  by  a  train  moving  on  a  parallel 
track,  held  that  a  boy  seven  years  and 
four  months  old  who  knew  and  appre- 
ciated the  danger  of  being  on  a  railroad 
track  in  front  of  a  moving  train,  was 
guilty  of  negligence  as  matter  of  law  in 
standing  on  a  track  on  which  a  train 
was  approaching  which  would  preclude 
recovery  for  his  death  by  being  run  over 
by  the  train. 

But,  on  the  other  hand,  in  the  majority 
of  the  cases  of  this  kind  the  question 
of  contributory  negligence  has  been  held 
to  be  for  the  jury. 

An  apparently  extreme  decision,  in 
which  the  question  of  contributory  neg- 
ligence was  held  to  be  for  the  jury,  is 
that  of  a  New  York  court,  where  a 
girl  sixteen  years  old,  on  her  way  to 
school,  stopped  on  a  street  at  the  inter- 
section of  five  parallel  railroad  tracks, 
for  a  train  to  pass,  which  approached 
as  she  was  crossing  the  third  track,  and, 
having  looked  in  both  directions  and  not 
seeing  an  engine  or  car  in  motion,  al- 
though the  view  was  unobstructed  for 
about  a  quarter  of  a  mile,  remained 
standing  about  ten  minutes  waiting  for 
the  train  to  pass,  without  again  looking, 
until  she  was  struck  by  an  engine  which 
approached  without  sounding  of  the 
whistle  or  bell.  Haycroft  v.  Lake  Shore 
&  M.  S.  B.  Co.  (1874)  2  Hun  (N.  Y.) 
489,  affirmed  in  (1876)  64  N.  Y.  636. 
The  court  said :  "The  plaintiff,  although 
of  an  age  when  she  must  be  deemed 
competent  to  take  care  of  herself,  yet 
she  was  young  and  without  the  experi- 
ence, especially  in  novel  and  dangerous 
situations,  that  older  persons  generally 
have.  Her  attention  was  naturallv 
drawn  to  the  train  that  just  arrived,  and 
she  had  the  right  to  expect  the  usual 
signals  from  an  approaching  engine. 
She  did  look,  after  the  express  stopped, 
up  and  down  the  track  to  see  if  any- 
thing was  approaching  that  might  do 
her  injury.  Seeing  nothing,  hearing 
nothing,    she    waited   until    all    danger 
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from  the  express  train  should  pass  away, 
and  was  approached  stealthily  by  an 
engine,  struck  and  injured.  Now,  if 
there  is  any  allowance  to  be  made,  in 
measuring  the  degree  of  care  which  this 
young  girl  was  bound  to  use,  for  her 
youth,  her  inexperience,  for  the  tendency 
of  persons  of  her  age  to  allow  their  at- 
tention to  be  given  to  objects  of  interest 
in  their  immediate  view,  and  to  overlook 
dangers  from  causes  not  immediately  in 
view,  then  it  was  for  the  jury  to  say 
whether  this  young  girl  did  not,  under 
all  the  circumstances,  use  all  the  care 
and  diligence  to  guard  against  danger 
that  could  be  reasonably  required  from 
one  of  her  age.  If  no  allowance  is  to 
be  made  for  her  youth  and  inexperience, 
the  question  was  one  of  law,  and  proper- 
ly disposed  of  by  the  learned  judge.  But 
I  cannot  think  the  law  is  so  unjust  as 
to  hold  this  child  to  the  exercise  of  the 
same  degree  of  care  and  caution  that 
would  be  required  of  an  older  person, 
and  if  not,  the  question  should  have  been 
submitted  to  the  jury." 

And  in  other  similar  cases  the  ques- 
tion of  contributory  negligence  has  been 
held  to  be  for  the  jury. 

Thus,  in  Swift  v.  Staten  Island  Rapid 

Transit  R.  Co.  (1890)  123  N.  Y.  645,  25 

N.  E.  378,  it  was  held  that  a  girl  fifteen 

years  of  age,  unfamiliar  with  the  locality 

and  with  the  time  of  the  running  of 

trains,  was  not  guilty  of  contributory 

negligence  as  matter  of  law  where  she 

attempted  to  cross  a  railroad  track  at  a 

place  near  a  station  at  which  persons 

were  accustomed  to  cross,  and  was  struck 

by  a  train  approaching  the  station,  and 

she  testified  that  before  stepping  on  the 

track  she  looked  in  the  direction  from 

which  the  train  came  but  it  was  not  in 

sight,  the  view  in  that  direction  being 

unobstructed  for  a  distance  of  900  feet, 

and  that  before  attempting  to  cross  she 

waited  for  a  moment  after  looking,  in 

order  that  a  train  leaving  the  station 

might  pass  on  a  parallel  track.    It  was 

said:     "Her  attention  was  attracted  by 

the  passing  train  from  the  east,  and  her 

opportunities  to  see  and  hear  the  train 

from  the  west  were  obstructed  by  the 

smoke  and  noise  of  the  bell  and  engine 

of  the  train  just  starting  out;  and  under 

all  the  circumstances  it  cannot,  as  we 

think,  be  held  as  matter  of  law  that  she 

neglected  to  exercise  that  degree  of  care 

and  caution  required  of  a  person  of  her 

age,  situated  as  she  was.     The  degree 

of  care  and  caution  required  by  the  law 

in  such  cases  depends  upon  the  maturity 

and  capacity  of  the  individual,  and  all 

the  surrounding  circumstances;  and  if 
L.R.A.1917F. 


there  is  any  doubt  as  to  the  f aets,  or  as 
to  the  inferences  to  be  drawn  from  them, 
the  question  cannot  be  determined  as 
matter  of  law,  but  must  be  submitted 
to  the  jury." 

And  it  was  held  in  Davis  v.  Pennsyl- 
vania R.  Co.  (1907)  34  Pa.  Super.  Ct. 
388,  that  the  question  of  the  infant's 
capacity  to  appreciate  the  danger,  and, 
therefore,  that  of  contributory  negli- 
gence, was  for  the  jury,  in  an  action  for 
the  death  of  a  boy  thirteen  years  old  at 
a  street  crossing  by  collision  with  a 
train,  which  approached  in  plain  sight 
without  warning,  while  he  was  standuig 
on  the  track,  watching  a  train  moving  in 
the  opposite  direction  on  a  parallel  track. 
The  court  apparently  considered  the 
question  whether  a  boy  under  fourteen 
had  the  capacity  and  discretion  to  appre- 
ciate danger,  so  as  to  be  chargeable  with 
contributory  negligence,  as  for  the  jury, 
at  least  in  the  absence  of  evidence  of 
exceptional  intelligence,  experience,  and 
capacity  on  the  part  of  the  child. 

It  was  held  also  that  the  question  of 
contributory  negligence  was  for  the  jury 
where  a  girl  eleven  years  old,  in  crossing 
several  railroad  tracks  at  a  street  cross- 
ing, stepped  upon  the  track  behind  a 
train,  and,  discovering  another  train 
blocking  the  street  in  front  of  her,  while 
waiting  for  it  to  pass,  remained  on  the 
track  looking  at  the  receding  train,  when 
she  was  struck  by  a  train  negligently 
backed  over  the  crossing.  Cooper  v. 
Lake  Shore  &  M.  8.  R.  Co.  (1887)  66 
Mich.  261,  11  Am.  St.  Rep.  482,  33  N. 
W.  306. 

And  especially  where  the  child  was 
standing  between  the  tracks  watching  a 
train  pass,  and  was  struck  by  a  train  on 
the  other  track,  the  question  of  contrib- 
utory negligence  has  been  held  to  be  for 
the  jury. 

Thus,  in  Cromeenes  v.  San  Pedro,  L. 
A.  &  S.  L.  R.  Co.  (1910)  37  Utah,  475, 
109  Pac.  10,  Ann.  Cas.  1912C,  307,  it 
was  held  that  a  twelve-year-old  boy  was 
not  guilty  of  contributory  negligence  as 
matter  of  law  so  as  to  preclude  recover^' 
for  his  death  by  being  struck  by  a  train 
while  attempting  to  cross  parallel  tracks 
laid  along  a  public  street,  where  there 
was  evidence  that  at  the  time  of  the 
accident  he  was  standing  between  the 
tracks  awaiting  the  passing  of  a  train  in 
the  opposite  direction,  that,  although 
there  was  an  unobstructed  view  of  the 
train  which  caused  the  injury,  it  was 
running  at  a  rate  of  from  25  to  30  miles 
an  hour,  that  the  bell  was  not  rung,  and 
that  the  accident  would  not   have  oc- 
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curred  had  it  been  running  at  a  reason- 
able speed  with  a  proper  lookout. 

Also  in  Tabb  v.  Grand  Trunk  R.  Co. 
(1904)  8  Out.  L.  Rep.  203,  it  was  held 
that  the  question  of  contributory  negli- 
gence was  for  the  jury,  where  a  nine- 
year-old  boy,  who  was  familiar  with  the 
locality  and  had  been  warned  of  the 
danger  of  trains,  while  attempting  to 
cross  railroad  tracks  along  a  footpath, 
on  finding  a  train  passing  on  one  of  the 
track,  stood  between  two  tracks,  without 
keeping  a  lookout,  engaged  in  hitting  at 
the  passing  cars  with  a  stick,  when  he 
was  struck  by  a  train  on  the  other  track. 

So,  where  a  twelve-year-old  boy,  in 
crossing  railroad  tracks  at  a  street  cross- 
ing, stopped  between  the  tracks  to  avoid 
steam  from  an  engine  which  stood  on  a 
track  in  front  of  him  and  started  as  he 
was  crossing,  and  while  watching  the 
en^ne  was  struck  by  an  engine  on  the 
other  track,  the  court  in  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Morton  (1902)  67 
C.  C.  A.  226,  120  Fed.  936,  said :  "The 
principal  question  relates  to  contrib- 
utory negligence.  If  the  boy,  having 
looked  up  and  down  the  north  track,  as 
he  says  he  did,  and  seeing  nothing  ap- 
proach, became  so  absorbed  in  the  pas- 
senger engine  that  he  did  not  look  again 
upon  the  other  track,  and  if  the  situa- 
tion thus  created  was  such  that  boys  of 
his  i^e,  in  a  like  situation,  wotild  have 
become  in  a  like  manner  absorbed,  the 
imputation  of  contributory  negligence 
might  not  necessarily  follow.  A  boy  of 
twelve,  less  sensitive  to  danger  than  a 
maturer  man,  is  at  the  same  time  more 
likely  to  become  oblivious  to  his  general 
surroundings  by  the  presence  of  some 
interesting  detail,  such  as  the  passing  of 
an  engine.  The  law.  requires  of  such  a 
boy  only  the  care  commensurate  with  his 
years  and  appreciation  of  danger."  A 
judgment  for  the  plaintiff  was,  however, 
reversed  because  of  an  instruction  which 
in  effect  excluded  the  doctrine  of  con- 
tributory negligence  in  case  the  railway 
company  was  negligent  in  failing  to 
keep  a  proper  lookout  or  to  give  warn- 
ing. 

And  whether  a  boy  eleven  years  old 
was  n^ligent,  in  starting  along  a  foot- 
path across  several  parallel  railroad 
tracks  before  a  freight  train  had  entire- 
ly passed  on  one  of  the  tracks,  and  stand- 
ing between  the  tracks  while  waiting  for 
it  to  pass,  was  held  a  question  for  the 
jury  in  Lodge  v.  Pittsburgh  &  L.  E.  R. 
Co.  (1914)  243  Pa.  10,  89  Atl.  790.  In 
this  ease,  while  the  boy  was  thus  stand- 
ing between  the  tracks,  a  passenger  train 

Eassed,  running  at  the  rate  of  about  50 
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miles  an  hour;  the  last  seen  of  the  boy 
alive  was  when  he  was  standing  on  the 
path  between  the  two  tracks,  and  after 
the  trains  had  passed  he  was  found  lying 
dead  on  the  path.  The  court  regarded 
the  evidence  as  sufficient  to  warrant  a 
finding  of  contributory  negligence,  but 
not  to  justify  a  nonsuit  on  this  ground. 

But  in  an  action  for  the  death  of  a 
twelve-year-old  boy  by  collision  with  a 
train  at  a  highway  crossing,  it  was  held 
that  absence  of  contributory  "Negligence 
could  not  be  inferred  from  evidence  that 
the  boy,  who  was  intelligent  and  accus- 
tomed to  crossing  the  track  four  times 
daily  on  his  way  to  and  from  school,  was 
last  seen  alive  approaching  the  crossing 
in  the  daytime  when  a  freight  train  was 
passing  on  the  further  track;  that,  be- 
fore it  had  passed,  the  train  which  struck 
him  approached  from  the  opposite  direc- 
tion in  plain  sight,  but  without  warning; 
and  that  the  boy  was  found  dead  in  the 
cattle  guard  between  the  tracks.  Rey- 
nolds v.  New  York  C.  &  H.  R.  R.  Co. 
(1874)  58  N.  Y.  248,  reversing  (1874) 
2  Thomp.  &  C.  644. 

In  several  cases  of  this  kind  questions 
have  arisen  as  to  the  correctness  of  in- 
structions relating  to  the  care  an  infant 
should  use  under  these   circumstances.' 

Thus,  in  an  action  for  the  death  of  a 
twelve-year-old  boy  by  an  engine  while 
waiting  for  the  passing  of  a  train  on  a 
parallel  track,  it  was  held  in  Cleveland 
Terminal  &  Valley  R.  Co.  v.  Heiman 
(1898)  16  Ohio  C.  C.  487,  9  Ohio  C.  D. 
222,  that  an  instruction  should  have  been 
given  for  the  defendant  that  if  boys  of 
his  age  and  experience  would  not  have 
waited  on  the  track  and  would  have 
appreciated  the  danger  of  waiting  there, 
instead  of  on  the  vacant  space  beside  the 
track,  he  would  be  guilty  of  contributory 
negligence. 

And  an  instruction,  in  an  action  for 
injury  to  an  eight-year-old  boy  by  a 
train  while,  in  attempting  to  cross  the 
track,  he  waited  the  passing  of  a  train 
on  another  track,  that  the  boy  was  re- 
quired to  exercise  only  that  degree  of 
care  which  children  of  his  age,  intelli- 
gence, capacity,  experience,  "and  knowl- 
edge of  the  conditions  and  surroundings" 
would  exercise,  is  erroneous  as  eliminat- 
ing the  necessity  of  the  boy's  exercising 
any  care  to  discover  the  approach  of  a 
train,  where  he  testifies  that  he  did  not 
know  of  the  approach  of  the  train  and 
there  is  no  evidence  that  he  exercised 
any  care  in  this  regard,  it  being  his  duty 
to  exercise  such  care  as  one  of  his  age, 
intelligence,  capacity,  and  experience 
would  use  under  the  circumstances  to  ac- 
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quire  knowledge  of  the  approach  of 
trains.  Cunningham  v.  Illinois  C.  R.  Co. 
(1911)  165  ni.  App.  382. 

In  Dlauhl  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  (1891)  105  Mo.  645,  16  S.  W.  281, 
an  action  for  injury  to  a  fourteen-year- 
old  boy,  who  was  familiar  with  the  lo- 
cality, and  knew  that  a  train  was  about 
due,  but  nevertheless,  stood  on  a  railroad 
track  at  a  crossing  for  about  a  minute 
awaiting  the  passing  of  a  train  on  a 
parallel  tfack,  without  looking  for  a 
train  on  the  track  on  which  he  was 
standing  except  as  he  stepped  on  the 
track,  and  was  struck  by  a  -train  ap- 
proaching in  plain  sight,  it  was  held 
error  to  instruct  the  jury  that  if  they 
found  that  the  bov  did  not  exercise  care 
according  to  his  age  and  discretion  in  so 
going  upon  and  standing  on  the  track 
without  looking  or  listening  for  the  ap- 
proach of  a  train,  yet  if  they  further 
believed  that  the  bell  on  the  engine  was 
not  sounded  80  rods  from  the  crossing 
and  such  failure  to  sound  the  bell  di- 
rectly caused  the  injury,  the  plaintiff 
was  entitled  to  recover, — the  instruction 
being  erroneous  in  that  it  permitted  re- 
covery notwithstanding  contributory 
negligence,  if  the  railroad  company  was 
negligent  in  failing  to  ring  the  belL 

VIII.  Obstructed  view. 

a.  In  general;  point  of  observation. 

Generally  as  to  duty  of  traveler  ap- 
proaching a  railway  crossing  as  to  place 
and  direction  of  observation,  see  note  to 
Wallenburg  v.  Missouri  P.  R.  Co.  37 
L.R.A.(N.S.)  135. 

It  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury— 

—where  a  girl  ten  years  old,  while  at- 
tempting to  cross  a  railroad  track  at  a 
street  crossing,  was  struck  by  a  train 
backing  at  the  rate  of  8  miles  an  hour 
without  warning,  the  view  being  such 
that,  although,  as  claimed  by  the  child, 
she  looked  as  she  approached  the  track, 
the  train  might  not  have  been  in  sight 
except  when  she  was  within  6  feet  of 
the  track,  Byrne  v.  New  York  C.  &  H. 
R.  R.  Co.  (1881)  83  N.  Y.  620; 

— where  a  girl  nine  years  old  was 
struck  by  an  engine  at  a  street  crossing, 
the  child,  although  she  looked  and  lis- 
tened, being  unable  to  see  the  engine 
approaching  on  account  of  a  building  ad- 
joining the  street,  only  4  feet  from  the 
track,  Dowling  v.  New  York  C.  &  H.  R. 
R.  Co.  (1882)  90N.  Y.  670; 

— where  a  nine-year-old  girl,  in  at- 
tempting to  cross  four  parallel  tracks  at 

a   crossing,   in   the   suburbs   of  a  city, 
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which  was  dangerous  on  account  of  an 
obstructed  view  of  the  track  except  for 
a  distance  of  four  or  five  hundred  feet, 
was  killed  by  a  train  running  at  a  rate  of 
about  50  miles  an  hour,  and  it  appeared 
that,  although  the  statutory  signals  for 
the  crossing  were  given,  the  child  did 
not  hear  them^  and  that  if  she  heard  the 
automatic  alarm  at  the  crossing  she  did 
not  know  its  meaning,  Louisville  &  N. 
R.  Co.  V.  Kimble  (1910)  140  Ky.  759, 
1131  S.  W.  790; 

— where  a  twelve-year-old  boy,  while 
assisting  his  father  in  lighting  street 
lamps,  in  attempting  to  cross  a  street 
was  struck  by  an  engine  drawing  a  work 
train,  which  was  backing  along  the  street 
in  the  dark  at  a  rate  of  from  6  to  15 
miles  an  hour,  with  only  a  hand  lamp  on 
the  tender,  the  view  in  the  direction  from 
which  the  engine  was  approaching  being 
obstructed  by  a  curve  in  the  track  and 
by  a  switchman's  box, — it  appearing 
that  while  crossing  hjs  attention  was 
directed  to  a  train  moving  in  the  op- 
posite direction  on  a  parallel  track,  and 
that  when  it  had  passed  he  proceeded  to 
cross,  and  did  not  see  or  hear  the  back- 
ing engine  on  the  intervening  track,  al- 
though he  testified  that  he  looked  in  that 
direction,  and  listened  for  approaching 
trains,  Baltimore  &  P.  R.  Co.  v.  Cumber- 
land (1898)  12  App.  D.  0.  598; 

— where  a  girl  fifteen  years  old,  after 
waiting  for  the  passing  of  a  freight 
train  at  the  intersection  of  a  street 
with  3  number  of  tracks  leading  out  of 
railroad  yards  on  the  opposite  side  of 
the  street,  attempted  to  cross  the  tracks, 
and  was  killed  by  an  engine  on  the  first 
track,  which,  without  warning,  at  a 
speed  of  from  10  to  12  miles  an  hour, 
suddenly  backed  out  of  the  yards,  it 
appearing  that  the  view  of  the  track 
was  so  obstructed  by  buildings  that  it 
was  impossible,  or  at  least  difficult,  to 
see  into  the  yards  until  she  reached  the 
track,  Casey  v.  New  York  C.  &  H.  R. 
R.  Co.  (1879)  6  Abb.  N.  C.  (N.  Y.)  104, 
affirmed  in  (1879)  78  N.  Y.  518,  12  Am. 
Neg.  Cas.  309; 

— where  a  ten-year-old  boy,  after 
looking  and  listening  at  a  crossing  400 
feet  from  a  sharp  curve  in  the  track, 
and  not  seeing  or  hearing  a  train, 
stepped  on  the  track  to  recover  his 
sister's  hat,  which  had  blown  off,  and 
was  struck  by  a  train,  which  approached 
without  warning,  Wilson  v.  Pennsyl- 
vania R.  Co.  (1890)  132  Pa.  27,  18  Atl. 
1087. 

But,  on  the  other  hand,  it  was  held 
that  contributory  negligence  was  shown 
as  matter  of  law  where  a  boy  fourteen 
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years  old  employed  in  a  rolling  mill 
stepped  from  a  door  of  the  mill  upon  a 
spur  track  3  or  4  feet  from  the  door  and 
was  struck  and  killed  by  an  engine,  it 
being  impossible  for  him  to  see  the  en- 
gine until  he  had  passed  out  of  the  door. 
Nagle  V,  Allegheny  Valley  R.  Co.  (1878) 
88  Pa.  35,  32  Am.  Rep.  413. 

See  also  cases  cited  in  XIII.;  and 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Hickman, 
under  XV.  infra;  Farrell  v.  Erie  R.  Co, 
and  Serano  v.  New  York  C.  &  H.  R.  R. 
Co.  under  V.  supra. 

&•  Oh8trttctions      "by      other     cars      or 

engines. 

For  cases  where  the  view  was  ob- 
structed by  a  train  passing  in  the  op- 
posite direction,  see  V.  supra. 

In  several  cases  of  this  class  it  has 
been  held  that  contributory  negligence 
could  not  be  inferred. 

Thus,  it  was  held  that  contributory 
negligence  could  not  be  inferred  where 
a  boy  nine  years  old,  whose  capacity  and 
intelligence  were  not  shown,  was  killed 
by  a  train  while  attempting  to  cross 
the  track  at  a  street  crossing  in  the  rear 
of  a  standing  train  which  obstructed 
the  view  of  the  train  by  which  he  was 
killed,  no  proper  signals  of  the  ap- 
proaching train  having  been  given. 
Metzler  v.  Philadelphia  &  R.  R.  Co. 
(1905)  28  Pa.  Super.  Ct.  180.  In  this 
state,  however,  the  doctrine  is  rec- 
ognized of  a  prima  facie  presumption 
on  the  part  of  an  infant  under  fourteen 
years  of  age  to  contribute  negligently 
to  an  injury. 

And  it  was  held  in  Taylor  v.  Delaware 
&  H.  Canal  Co.  (1886)  113  Pa.  162,  67 
Am.  Rep.  446,  8  Atl.  43,  that  a  girl  eight 
years  old  was  not  chargeable  with  con- 
tributory negligence,  in  an  action  for 
injury  while  crossing  a  railroad  track 
on  a  footpath  which  passed  diagonally 
over  the  track,  where  it  appeared  that 
as  she  reached  the  track  a  train  of  cars 
was  standing  upon  a  switch  with  a  loco- 
motive blowing  off  steam,  that  she 
passed  immediately  in  front  of  the  loco- 
motive, and  as  she  stepped  upon  the 
main  track  she  was  struck  by  a  passing 
train.  The  girl  testified  that  she  could 
not  see  the  approaching  train  by  reason 
of  the  train  standing  on  the  switch,  and 
that  her  attention  was  directed  to 
the  locomotive  blowing  off  steam;  and 
the  court  stated  that  owing  to  the  age 
of  the  child  the  question  of  contributory 
negligence  did  not  arise  in  the  ease. 

In  other  cases  of.  this  kind  the  ques-< 

tion  of  contributory  negligence  has  been 
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held  to  be  for  the  jury.    It  has  been  so 
held— 

— where  a  boy  eleven  years  old,  in 
attempting  to  cross  a  street  in  which  a 
number  of  railroad  tracks  were  laid, 
was  struck  by  a  train  on  the  farthest 
track,  and  there  was  evidence  that  as  he 
approached  the  tracks  he  saw  a  train 
coming  from  the  opposite  direction  and 
tried  to  pass  in  front  of  it  between  cars 
standing  on  an  intervening  track,  and 
that  before  passing  through  the  open- 
ing between  the  cars  he  could  not  see 
the  train  which  caused  the  injury,  and 
did  not  discover  it  until  too  late  to  re- 
treat because  of  the  train  from  the  op- 
posite direction.  Baltimore  &  P.  R.  Co. 
V.  Webster  (1895)  6  App.  D.  0. 182. 

— ^where  a  ten-year-old  boy  in  at- 
tempting to  cross  the  track  at  a  street 
crossing  was  struck  by  a  train  running 
at  a  rate  of  20  miles  an  hour,  and  he 
testified  that,  at  a  point  about  25  feet 
from  the  place  of  the  accident,  he 
stopped  and  looked  both  ways  but  saw 
only  two  engines  approaching  from  the 
opposite  direction,  and  waited  for  them 
to  pass,  and  then  attempted  to  cross, 
and  it  appeared  that  the  view  in  the 
direction  of  the  approaching  train  was 
obstructed  by  cars  on  a  siding,  by 
the  passing  engines,  and  by  a  curve  in 
the  track  several  hundred  feet  from  the 
crossing,  Zwack  v.  New  York,  L.  E.  & 
W.  R.  Co.  (1899)  160  N.  Y.  362,  54  N. 
E.  785,  6  Am.  Neg.  Rep.  669; 

—where  a  thirteen-year-old  boy  in  at- 
tempting to  cross  a  track  at  a  crossing 
was  struck  bv  a  train  which  there  was 
evidence  tending  to  show  was  being 
backed  without  a  lookout  on  the  ear 
farthest  from  the  engine  and  without 
the  ringing  of  the  bell,  as  required  by 
an  ordinance,  although  it  appeared  that 
the  view  was  unobstructed  from  the  time 
the  boy  emerged  from  behind  cars  stand- 
ing on  another  track  about  20  feet 
from  the  track  on  which  the  train  was 
moving.  Gass  v.  Missouri  P.  R.  Co. 
(1894)  57  Mo.  App.  574. 

— where  a  ten-year-old  boy,  on  his  way 
to  school,  was  struck  and  injured  by  a 
train  while  attempting  to  cross  a  street, 
where  there  was  evidence  that  he  waited 
for  a  train  to  pass  on  a  farther  track 
and  then  started  across  on  a  fast  walk, 
and  that  he  passed  between  cars  stand- 
ing on  the  first  track  which  obstructed 
his  view  of  the  approaching  train,  al- 
though it  appeared  that  he  could  have 
seen  the  train  approaching  -had  he 
looked  while  crossing  the  distance  of  8 
feet  between  the  first  and  the  second, 
track,  on  which  the  accident  occurred, 
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Chicago,  R.  L  &  P.  R.  Co.  v.  Kennedy 
(1896)  2  Kan.  App.  693,  43  Pac.  802. 
It  was  said :  "In  this  case  the  jury  found 
that  the  plaintiff  was  familiar  with  the 
crossing,  being  accustomed  to  pass  over 
it  about  four  times  every  day;  that  he 
knew  that  engines  and  trains  were  at 
all  hours  of  the  day  passing  back  and 
forth  at  that  point;  and  that  it  was 
dangerous  to  attempt  to  cross  the  rail- 
road in  front  of  a  moving  train  or  en- 
gine. The  jury  also  found  that  the 
plaintiff,  at  the  time  of  his  injury,  con- 
sidering his  age  and  experience,  was 
in  the  exercise  of  ordinary  care.  .  .  . 
It  is  evident  that  a  person  of  mature 
years,  in  the  exercise  of  ordinary  care 
under  these  circumstances  should  have 
looked  for  an  approaching  train  before 
going  upon  the  second  track.  But  the 
degree  of  care  reasonably  to  be  expected 
from  this  plaintiff,  under  the  circum- 
stances in  which  he  was  placed,  must  be 
otherwise  determined,  and  was  properly 
submitted  to  the  jury  as  a  mixed  ques- 
tion of  law  and  fact.''  The  only  act  of 
negligence  shown  on  the  part  of  the 
railroad  company  was  the  running  of 
the  train  at  a  rate  of  speed  prohibited 
by  ordinance,  the  jury  stating  that  it 
was  unable  to  determine  whether  warn- 
ing was  given  of  the  approach  of  the 
train. 

But,  on  the  other  hand,  it  has  been 
held  that  a  twelve-year-old  girl,  who  is 
accustomed  several  times  daily  to  cross 
-railroad  tracks  at  a  street  crossing,  is 
guilty  of  such  negligence  in  attempting 
to  cross  in  front  of  a  rapidly  approach- 
ing train,  of  which  she  had  an  unob- 
structed view  when  within  5  feet  of  the 
track  and  warning  of  which  was  given 
by  bell  and  whistle,  which  will  preclude 
recovery  for  an  injury  by  being  struck 
by  the  train,  although  she  looked  before 
crossing  a  sidetrack  7  feet  from  the 
track  on  which  the  injury  occurred,  and 
at  that  time  could  not  see  the  approach- 
ing train  because  of  cars  standing  on 
the  sidetrack.  Shirk  v,  Wabash  R.  Co. 
(1895)  14  Ind.  App.  126,  42  N.  E.  656. 

So  it  was  held  that  the  complaint  was 

properly  dismissed  for  want  of  evidence 

of  freedom  from  contributory  negligence, 

in  an  action  for  the  death  of  a  bright 

girl  twelve  years  old,  who  for  seven  or 

eight   years   had    been    accustomed    to 

crossing  a  railroad  track  on  her  way 

to  and  from  school,  where  it  appeared 

that   while  on  her  way  to   school   she 

found    the    crossing    obstructed    by    a 

freight  train,  and,  attempting  to  pass 

around  the  engine,  which  was  emitting 

steam,  was  killed  by  a  train  approaching 
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on  a  parallel  track  from  behind  the 
freight  train  at  a  rate  of  10  miles  an 
hour,  which  she  could  have  seen  while 
passing  the  4-foot  space  between  the 
tracks,  and  which  had  been  arriving  at 
that  time  for  several  years.  Learv  v. 
Fitchburg  R.  Co.  (1900)  53  App.  Div. 
52,  65  N.  Y.  Supp.  699. 

And  see  "Wade  v.  Chicago  &  N.  W.  R. 
Co.  under  XVIIL,  where  a  boy  was  rid- 
ing a  bicycle  across  the  track;  also 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Broderick  and  Johnson  v.  Boston  &  M. 
R.  Co.  under  XIII.  a,  infra;  Geist  v. 
Missouri  P.  R.  Co.  under  IV.  supra; 
and  Ewen  v,  Chicago  &  N.  W.  R.  Co. 
under  VII.  a,  supra. 

c.  Ohstinictions   by  snowstorm   or  fog. 

In  an  action  for  the  death  of  a  four- 
teen-year-old boy  while  attempting  to 
cross  the  track  at  a  street  crossing  by 
being  struck  by  a  train,  it  was  held  in 
Erie  R.  Co.  v.  Weinstein  (1909)  93  C.  C. 
A.  189,  166  Fed.  271,  that  contributory 
negligence  was  not  shown  as  matter  of 
law  by  the  fact  that  the  track  was 
straight  and  the  view  unobstructed  by 
curves,  buildings,  or  standing  cars,  on 
the  theory  that  the  deceased  did  not 
look  before  crossing,  or  negligently  at- 
tempted to  cross  in  front  of  a  train 
which  he  saw  approaching,  where  there 
was  evidence  that  a  snowstorm  greatly 
obscured  the  view,  and  also  evidence  as 
to  the  speed  of  the  train  which  might, 
in  connection  with  the  storm,  lead  to 
an  inference  that  the  train  was  not  in 
j  sight  when  he  started  to  cross,  and  that 
it  came  upon  him  too  swiftly  to  permit 
his  escape,  and  also  that  he  stopped, 
looked,  and  listened  before  going  upon 
the  track. 

Where  an  eight-year-old  boy  was 
struck  and  injured  by  an  engine  while 
attempting  to  cross  parallel  tracks  laid 
in  the  center  of  a  street  100  feet  wide, 
the  reason  assigned  for  failure  to  see 
the  engine  being  that  the  atmosphere 
was  hazy  and  foggy,  the  court  in  Len- 
non  V.  New  York  C!.  &  H.  R.  R.  Co. 
(18S2)  65  Hun,  578,  20  N.  Y.  Supp.  557, 
intimated  that  it  was  not  sufficient  for 
the  plaintiff  to  prove  that,  while  on  the 
sidewalk  and  preparatory  to  crossing, 
the  child  looked  and  listened  for  ap- 
proaching trains,  but  that  it  was  neces- 
sary also  to  prove  that  the  child  looked 
while  traveling  the  intervening  space 
between  the  sidewalk  and  the  track. 
Decision  of  the  point,  the  court  stated, 
was,  however,  unnecessary,  the  judgment 
for  the  plaintiff  being  reversed  on  other 
grounds. 
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See  also  Clemons  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  under  XL  a,  supra;  and 
Turell  V.  Erie  R.  Co.  under  V.  supra. 

d.  Driving  across  track. 

The  question  has  arisen  whether  it  is 
the  duty  of  one  driving  across  a  railroad 
track,  the  view  of  which  is  obstructed, 
to  alight  and  go  forward  to  ascertain 
whether  the  track  is  clear. 

Thus,  where  a  seventeen-year-old  boy, 
returning  home  from  his  work  in  the 
dark,  drove  upon  a  railroad  track  at  a 
frequented  street  crossing  and  was  killed 
by  collision  with  an  engine,  and  there 
was  evidence  that  he  stopped  for  several 
minutes  about  10  feet  from  the  track, 
at  a  place  where  the  view  was  obstruct- 
ed by  box  ears,  it  was  held  that,  to  avoid 
the  charge  of  contributory  negligence, 
the  deceased  was  not'  required  as  matter 
of  law  to  alight  and  lead  his  horse  over 
the  crossing  or  go  in  advance  to  the 
track  and  look  for  an  approaching  train. 
Huckshold  V.  St.  Louis,  I.  M.  &  S.  B. 
Co.  (1886)  90  Mo.  648,  2  S.  W.  794. 

The  question  has  also  arisen  as  to 
the  duty  of  an  infant  driving  across  the 
track  where  the  view  in  one  direction 
only  is  obstructed.  And  it  has  been 
held  that  a  boy  nearly  nine  years  old 
who  is  familiar  with  a  railroad  crossing, 
and  understands  its  dangers,  is  negli- 
gent as  matter  of  law  in  driving  slowly 
upon  the  traek  without  looking  for  a 
car,  which,  had  he  looked  at  any  time 
within  70  feet  of  the  track,  he  could 
have  seen  approaching  in  plain  sight, 
although  he  had  looked  in  that  direction 
when  90  to  100  feet  from  the  track,  at 
which  time  the  car  was  not  in  sight, 
and  thereafter  directed  his  attention  in 
the  opposite  direction  because  the  view 
in  that  direction  was  so  obstructed  that 
one  could  not  see  an  approaching  car 
until  he  reached  the  right  of  way.  Otto 
V.  Ann  Arbor  R.  Co.  (1915)  189  Mich. 
463, 155  N.  W.  457.  The  action  was  for 
the  value  of  a  horse  which  the  boy  was 
driving,  and  which  was  struck  by  a  gas* 
olene  car. 

In  several  cases  where  the  infant 
drove  upon  the  track  the  view  of  which 
was  obstructed,  and  was  struck  by  a 
train  as  to  which  he  had  been  cautioned, 
it  has  been  held  that  recovery  for  the 
injury  was  precluded  because  of  his 
negligence,  which  the  court  could  declare 
aa  matter  of  law. 

Thus,  where  a  boy  thirteen  years  old, 

familiar  with  a  crossing,  with  his  ears 

wrapped   up   on   account   of   the   cold, 

drove  down  a  steep  cat  in  a  bluff,  which, 

until   he  reached   the   track,  prevented 
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his  seeing  a  train  which  he  had  been  told 
was  late  and  would  probably  arrive  at 
the  crossing  about  the  time  he  did,  and 
was  struck  by  it  and  killed,  it  was  held 
that  he  was  guilty  of  such  contributory 
negligence  as  would  prevent  recovery 
for  his  death.  Norfolk  &  W.  B.  Co.  v. 
Stone  (1891)  88  Va.  310,  13  S.  E.  432. 

And  a  bright  boy  fourteen  years  old, 
who  is  familiar  with  a  railroad  crossing, 
has  been  cautioned  as  to  a  particular 
train,  and  has  personal  knowledge  that 
it  is  about  due,  although  he  stops,  looks, 
and  listens  for  the  train  at  a  point  50 
feet  from  the  crossing,  it  being  possible 
from  that  point  to  see  a  train  approach- 
ing for  several  hundred  feet,  and  for  a 
thousand  feet  or  more  from  points  near- 
er the  track,  and  does  not  see  or  hear 
a  train,  is  guilty  of  such  negligence  in 
driving  onto  the  crossing  at  a  walk  with- 
out again  looking,  but  watching  boys 
on  the  other  side  of  the  right  of  way, 
as  will  preclude  recovery  for  his  death 
by  being  struck  by  the  train.  Walker 
V.  Wabash  R.  Co.  (1906)  193  Mo.  453, 
92  S.  W.  83. 

But  where  the  train  which  produced 
the  injury  was  following  closely  the 
train  of  which  he  had  been  warned,  the 
question  of  contributory  negligence  was 
held  for  the  jury,  in  Grenell  v.  Michigan 
C.  R.  Co.  (1900)  124  Mich.  141,  82  N.  W. 
843.  In  this  case  a  thirteen-year-old 
boy,  who  had  been  warned  that  a  pas- 
senger train  was  about  due,  waited  at 
the  top  of  a  steep  grade,  at  a  point  about 
12  rods  from  a  railroad  crossing,  for 
the  train  to  pass,  and  then  drove 
through  a  cut  onto  the  track,  and  was 
struck  and  injured  by  a  freight  train 
following  from  two  to  four  minutes  be- 
hind the  first  train  without  the  giving 
of  the  statutory  signals  and  in  violation 
of  the  rules  of  the  company  requiring 
trains  moving  in  the  same  direction  to 
be  kept  at  least  ten  minutes  apart,  there 
being  evidence  also  that  he  was  attempt- 
ing to  hold  back  the  team,  but  that  it 
was  very  difficult  to  do  so  on  account  of 
the  steep  grade.     Ibid. 

The  fact  that  a  boy  fourteen  years 
old,  who  was  familiar  with  a  street  cross- 
ing, at  which,  owing  to  an  embankment, 
he  could  not  see  an  approaching  train, 
except  the  smokestack  of  the  engine, 
until  he  was  within  15  to  35  feet  of  the 
track,  did  not  stop  to  look  and  listen 
for  a  train  in  driving  across  the  track 
was  held  in  Tyler  v.  New  York  &  N.  E. 
R.  Co.  (1884)  137  Mass.  238,  not  con- 
clusive evidence  of  contributory  negli- 
gence, but  this  question  was  held  to  be 
for  the  jury.     In  this  case  there  was 
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evidence  that  the  boy  ezereised  some 
care  in  approaching  the  track,  in  that 
he  checked  the  speed  of  his  horse  and 
drove  on  a  slow  trot  towards  the  track, 
and  it  did  not  appear  but  that  his  at- 
tention was  continuously  on  the  crossing 
after  he  passed  a  point  100  feet  from 
the  track.  There  was  evidence  that  the 
train  failed  to  give  proper  signals,  and 
that  when  the  boy  saw  it,  thinking  it 
was  too  late  to  stop,  he  attempted  to 
cross  in  front  of  it. 

So  it  was  held  that  the  question  of 
contributory  negligence  was  for  the 
jury  where  a  bright  boy  thirteen  years 
old  drove  upon  a  railroad  track  at  a 
crossing  and  was  struck  by  a  train  the 
view  of  which  was  obstructed  by  an  em- 
bankment, and  it  appeared  that  he  drove 
upon  the  track  without  stopping  and 
apparently  paying  little  attention  to  the 
train,  except  that  there  was  evidence 
that  he  looked  in  the  other  direction, 
and  was  possibly  deceived  by  echoes  as 
to  the  direction  from  which  the  train 
was  approaching.  Russell  v.  Oregon  R. 
&  Nav.  Co.  (1909)  54  Or.  128,  102  Pac. 
619. 

Where  a  ten-year-old  boy  was  driving 
a  team  across  a  railroad  track  behind  a 
wagon  driven  by  his  grandfather,  and 
the  evidence  was  sufficient  to  require 
submission  to  the  jury  of  the  question 
of  the  iatter's  negligence  in  driving  upon 
the  track  after  stopping  to  look  for  a 
train  at  a  place  150  feet  from  the  track, 
where  the  view  was  obstructed,  it  was 
held  that  the  question  of  contributory 
negligence  on  the  part  of  the  boy  was 
also  for  the  jury.  Hicks  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1896)  164  Mass.  424, 
49  Am.  St.  Rep.  471,  41  N.  E.  721. 

Although  the  minority  of  the  injured 
person  was  not  apparently  regarded  as 
materially  affecting  the  case,  attention 
is  called  to  Southern  R.  Co.  v.  Jones 
(1907)  106  Va.  412,  56  S.  E.  155,  hold- 
ing that  because  of  contributory  neg- 
ligence there  could  be  no  recovery,  and 
that  a  demurrer  to  the  evidence  should 
have  been  sustained,  where  a  fifteen- 
year-old  boy,  familiar  with  a  railroad 
crossing,  failed  to  take  any  precaution 
to  ascertain  whether  a  train  was  ap- 
proaching as  he  drove  upon  the  crossing, 
except  to  stop,  look,  and  listen  at  a 
point  75  feet  from  the  track,  at  which 
his  view  was  obstructed  by  cord  wood 
piled  along  the  right  of  way,  and  it 
appeared  that  at  a  point  40  feet  from 
the  track  he  could  have  seen  in  the 
direction  of  the  approaching  train  for 

over  700  feet,  and  could  have  seen  for  a 
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still  greater  distance  as  he  came  nearer 
the  track. 

See  also  McNamara  v.  Chicago,  R.  I. 
&  P.  R.  Co.  and  lUinois  C.  R.  Co.  v. 
Jones,  under  XIII.  a,  infra. 

IX,  Walking  along  tradk. 

a.  In  general. 

As  to  the  degree  of  care  required  of 
a  child  in  walking  along  a  railroad 
track,  or  the  standard  by  which  its  con- 
duct should  be  measured,  see  footnote  15 
of  annotation  to  Jacobs  v.  H.  J.  Koehler 
Sporting  Goods  Co.  ante,  10. 

It  was  held  in  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Poteet  (1909)  53  Ter.  Civ.  App. 
44,  115  S.  W.  883,  an  action  for  injury 
to  a  seven-year-old  boy  who  while  walk- 
ing on  the  track  was  struck  by  a  train 
approaching  from  *the  rear,  that  an  in*> 
struction  was  properly  refused  which 
directed  the  jury  to  find  the  boy  guilty 
of  contributory  negligence  if  they  found 
that  he  had  ^'sufficient  mental  capacity 
to  realize  the  danger  of  being  upon  the 
track;"  and  that  the  court  properly 
submitted  the  issue  of  contributory  neg* 
ligence  to  the  jury  in  an  instruction  au- 
thorizing them  to  consider  on  the  issue 
of  contributory  negligence  the  child's 
age,  intelligence,  experience,  and  knowl- 
edge or  information  of  the  danger,  with 
all  the  other  facts  and  circumstances. 

Although  the  case  appears  to  turn  on 
the  proposition  that  the  girl  was  a  tres- 
passer to  whom  the  railroad  company 
owed  only  the  duty  of  not  wantonly  or 
wilfully  inflicting  injurv,  the  court  in 
Smith  V.  Chicago  &  E.  L  R.  Co.  (1901) 
99  m.  App.  296,  said  that  a  school  girl 
twelve  years  of  age,  while  not  presumed 
to  have  the  judgment  of  an  adult  on 
many  things,  must  know  as  well  as  an 
adult  the  dangers  of  walking  on  a  rail- 
road track. 

It  was  said  in  McVoy  v.  Cakes  (1895) 
91  Wig.  214,  64  N.  W.  748,  that  a  seven- 
year-old  boy,  who  was  injured  from  the 
sudden  increase  in  speed  of  the  train 
along  which  he  was  walking  holding  to 
a  brake  rod,  was  certainly  too  young  to 
be  held  guilty  of  contributory  negligence 
as  matter  of  law. 

In  an  action  for  the  death  of  an  eight- 
year-old  boy  killed  by  a  train  approach- 
ing in  plain  sight  from  the  rear  while  he 
was  walking  along  the  track,  it  was  held 
erroneous  in  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Tartt  (1894)  12  C.  C.  A.  625, 
24  U.  S.  App.  504,  64  Fed.  830,  to  re- 
fuse an  instruction  that  if  the  jury 
believed  that  the  boy  for  his  own  con- 
venience entered  on  the  right  of  way 
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and  walked  along  the  track  in  a  dan- 
gerous position,  and  did  not  use  his 
faculties  as  a  person  of  like  age  could, 
and  failed  to  use  ordinary  prudence  to 
learn  if  a  train  was  approaching,  when 
the  use  of  such  faculties  as  he  possessed 
would  have  notified  him  that  a  train  was 
approaching  in  time  to  avoid  the  injury, 
he  was  not  exercising  ordinary  care. 

It  was  held  that  contributory  negli- 
gence might  be  inferred,  where  a  bright 
boy  ten  years  old,  who  was  familiar  with 
trains,  and  had  been  cautioned  as  to 
their  danger,  was  killed  by  a  train  ap- 
proaching from  the  rear,  in  plain  sight 
for  500  feet,  while  he  was  walking  in 
the  daytime  along  the  track,  facing 
another  train  moving  in  the  other  direc- 
tion on  a  parallel  track.  S^hmitt  v. 
Missouri  P.  R.  Co.  (1901)  160  Mo.  43, 
60  S.  W.  1043.    * 

And  an  instruction  that  it  was  the 
duty  of  the  boy  to  exercise  that  degree 
of  care  which  an  ordinarily  prudent  per- 
son of  his  age  and  intelligence  under 
like  circumstances  would  have  exercised 
was  not  in  conflict  with  another  instruc- 
tion that  if,  after  he  saw  the  train 
approaching,  or  might  by  looking  or 
listening  have  seen  or  heard  it,  he  could 
have  gotten  out  of  the  way  but  did  not, 
there  could  be  no  recovery.    Ibid. 

h.  Matter  of  fact. 

The  question  of  contributory  negli- 
gence of  a  child  in  walking  along  a 
railroad  track  is  particularly  for  the 
jury  where  the  child  is  of  tender  years. 

Thus,  whether  a  child  not  quite  seven 
years  old,  who  while  walking  on  a  rail* 
road  track  was  struck  and  injured  by  a 
train  approaching  in  plain  sight  from 
the  rear,  had  st&cient  capacity  to  be 
ehargeable  with  contributory  negligence, 
and  whether  he  was  guilty  of  negli- 
gence, were  held  to  be  for  the  jury,  and 
a  judgment  for  the  plaintiff  affirmed, 
when  the  evidence  was  conflicting  as  to 
the  speed  of  the  train  and  whether  the 
bell  was  rung  or  the  whistle  sounded,  and 
it  appeared  that  the  boy  was  confused 
by  the  movement  of  a  freight  train  on 
a  near-by  track,  the  bell  of  which  was 
ringing,  and  that  he  did  not  hear  or  see 
the  approaching  train.  Edwards  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1907)  21  S.  D. 
604,  110  N.  W.  832. 

So,  in  an  action  for  injury  to  a  boy 
seven  years  and  ten  months  old,  who 
entered  railroad  tracks  over  cattle 
guards  at  a  place  within  the  limits  of  a 
municipality  where  the  right  of  way 
was  fenced  and  trains  were  frequently 
passing,  and  walked  along  the  track 
until  struck  by  an  engine  approaching 
t..R.A.1917F. 


from  the  rear,  the  court  in  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Adair  (1895) 
12  Ind.  App.  569,  39  N.  E.  672,  40  N.  E. 
822,  stated  that,  in  view  of  the  tender 
years  of  the  boy,  it  would  hesitate  to 
charge  him  as  a  matter  of  law  with  con- 
tributory negligence.  The  case,  how- 
ever, turned  on  the  absence  of  actionable 
negligence  on  the  part  of  the  railway 
company. 

And  in  Ficker  v.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  (1898)  7  Ohio  N.  P.  600, 
9  Ohio  S.  &  C.  P.  Dec.  804,  it  was  held 
that  contributory  negligence  was  not 
shown  as  matter  of  law  where  it  ap- 
peared that  a  five-year-old  child  was 
walking  along  a  space  22  feet  wide  be- 
tween railroad  tracks  in  a  municipality, 
where  persons  were  accustomed  to  walk 
without  protest,  and  that,  being  attract- 
ed by  something  on  the  track  or  beyond, 
it  stepped  upon  the  track  and,  before  it 
could  return,  was  run  over  by  a  box 
car,  which  gave  no  warning  of  its  ap- 
proach. 

It  has  even  been  held  that  a  nine-year- 
old  boy  was  not  guilty  of  such  contrib- 
utory negligence  as  matter  of  law 
as  would  preclude  recovery  for  an 
injury  sustained  while  walking  on  a 
railroad  track  by  being  struck  by  a 
train  approaching  in  plain  sight  from 
the  rear  without  warning,  at  a  place 
commonly  used  by  the  public  as  a 
footpath,  although  it  appeared  that  he 
had  alighted  from  the  train  at  a  depot 
and  walked  along  the  track,  passing 
the  engine,  until  he  reached  a  street 
crossing,  when  he  stepped  on  the  track 
and  walked  upon  it  until  overtaken 
by  the  train.  Wabash  R.  Co.  v.  Jones 
(1894)  53  DL  App.  125,  reversed  on 
other  grounds  in  (1896)  163  111.  167, 
45  N.  E.  50.  A  judgment  for  the 
plaintiff  was  affirmed,  partly,  it  seems, 
on  the  ground  that  there  was  sufficient 
evidence  to  warrant  a  finding  that  the 
injury  was  wantonly  and  wilfully  in- 
flicted; although  the  court  also  appears 
to  regard  the  question  whether  the 
child  exercised  due  care,  in  view  of 
his  age,  intelligence,  and  discretion,  as 
for  the  jury;  and  does  not  apparently 
base  its  decision  on  the  doctrine  of  com- 
parative negligence  which  formerly  pre- 
vailed in  this  state. 

It  was  held  also  that  the  question  of 
contributory  negligence  was  for  the 
jury— 

— where  a  bright  boy  seven  years  old 
was  killed  by  a  train  slowly  approach- 
ing in  plain  sight  from  the  rear,  while 
he  was  running  on  the  track  at  a  place 
commonly  used  as  a  footpath,  and  it 
appeared  that  a  train  had  just  passed 
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in  the  same  direetion,  and  that  probably 
he  had  stepped  on  the  track  90  feet  from 
the  place  of  the  accident,  without  ex- 
pecting^ another  train  to  follow  so  close- 
ly, St.  Louis,  S.  P.  &  T.  R.  Co.  v.  Bolen 
(1910)  61  Tex.  Civ.  App.  339,  129  S.  W. 
860; 

— where  a  boy  nearly  thirteen  years 
old,  familiar  with  the  usual  method  of 
operating  trains  at  the  place  in  question, 
while  returning  home  in  the  dusk  of  the 
evening  along  a  sidetrack  commonly 
used  as  a  footway,  saw  freight  cars  on 
the  track  ahead  of  him  and,  supposing 
they  were  standing  still,  as  they  prob- 
ably were  at  that  time,  continued  walk- 
ing on  the  track  for  about  100  feet 
without  further  looking  at  the  cars,  his 
attention f  being  directed  to  an  engine 
passing  on  a  parallel  track  8  feet  away, 
until  he  was  struck  by  the  cars,  Whalen 
V.  Chicago  &  N.  W.  R.  Co.  (1890)  76 
Wis.  654,  44  N.  W.  849; 

— where  an  eight-year-old  child,  while 
walking  along  a  railroad  track  at  a*  point 
commonly  used  as  a  footway,  was  struck 
by  a  train  approaching  from  the  rear 
in  plain  sight  at  a  rate  of  from  6  to  8 
miles  an  hour,  Norfolk  &  W.  R.  Co.  v. 
Carr  (1907)  106  Va.  608,  66  S.  E.  276; 

— where  a  nine-year-old  boy,  while 
walking  along  a  railroad  track  at  a  place 
commonly  used  by  the  public,  saw  a 
train  rapidly  approaching,  and  while  at- 
tempting to  get  0&.  the  track  stumbled 
and  fell  and  was  run  over,  and  there 
was  evidence  that  the  train  was  running 
at  an  excessive  rate  of  speed'  without 
sounding  the  bell  or  whistle,  Illinois  C. 
R.  Co.  V.  Vamadore  (1894)  —  Miss.  — , 
16  So.  933; 

— ^where  a  boy  under  sixteen  years  of 
age  was  struck  by  a  backing  engine, 
which  approached  from  the  rear  in  the 
dark  without  warning,  while  he  was 
walking  with  other  boys  between  the 
rails  along  an  embankment  used  without 
objection  as  a  public  way,  it  appearing 
that  they  had  stepped  on  the  track  to 
avoid  a  train  coming  toward  them  on  a 
parallel  track,  that  they  were  listening 
and  looking  for  trains,  but  did  not  dis- 
cover the  engine  approaching  in  time  to 
avoid  it,  Erdner  v.  Chicago  &  N.  W.  R. 
Co.  (1911)  116  Minn.  392,  132  N.  W. 
339; 

— where  a  boy  nine  years  old,  while 

walking  along  a  street  in  which  railroad 

tracks  were  laid,  discovered,  on  turning 

to  cross  the  track,  a  train  approaching 

from  the  rear  within  16  or  20  feet,  and, 

in  attempting  to  step  back  out  of  the 

way,  stumbled   over  a  pile  of  cinders 

along  the  tracks  and  fell  under  the  train,  * 
L.R.A.1917F. 


and  it  appeared  that  when  about  half  a 
block  from  the  place  of  the  accident  he 
looked  and  saw  the  train  a  block  away, 
and  intervening  were  two  railroad  cross- 
ings at  which  it  was  the  custom  to  stop 
trains  while  employees  went  ahead  to 
see  if  the  track  was  clear.  Anderson  v. 
Union  Terminal  R.  Co.  (1900)  161  Mo. 
411,  61  S.  W.  874. 

o.  Matter  of  law. 

In  a  few  cases  the  age,  capacity,  and 
experience  of  children  injured  or  killed 
while  walking  on  a  railroad  track  have 
been  shown  to  be  such  that  the  court 
could  declare  as  matter  of  law  that  un^ 
der  the  circumstances  there  was  a  fail- 
ure to  exercise  due  care. 

Thus,  ^  sixteen-year-old  boy,  who,  al- 
though knowing  that  engines  frequently 
followed  freight  trainS  to  push  them 
over  a  hill,  stepped  on  a  railroad  track 
in  the  rear  of  a  train,  at  the  crossing 
of  a  highway,  without  taking  any  pre- 
cautions, and  was  struck  by  an  engine 
closely  following  the  train,  in  plain 
sight,  without  warning,  was  held  guilty 
of  contributory  negligence  as  matter  of 
law,  in  Texas  &  N.  O.  R.  Co.  v.  Hare 
(1894)  4  Tex.  Civ.  App.  18,  23  S.  W.  42, 
notwithstanding  it  appeared  that  he  be- 
came confused  at  signals  from  a  brake- 
man  on  the  caboose  of  the  train  and 
stood  on  the  track  looking  toward  the 
train  until  struck  by  the  engine. 

It  was  held  also  that  a  boy  sixteen 
years  old  was  guilty  of  contributory 
negligence  as  matter  of  law,  where  it 
appeared  that  while  walking  along  a 
railroad  track  in  railroad  yards,  he 
passed  a  train  with  an  engine  attached 
heading  in  the  direction  in  which  he  was 
going,  and,  out  of  precaution,  left  the 
track  and  walked  in  a  place  of  safety 
between  the  tracks  along  a  beaten  path 
for  160  yards,  when,  on  discovering  the 
train  only  a  few  feet  behind  him,  he 
became  frightened  and  jumped  against 
a  switch  stand,  and  was  thrown  on  the 
track.  Texas  &  P.  R^  Co.  v.  Walker 
(1898)  --  Tex.  Civ.  App.  — ,  49  S.  W. 
642. 

And  where  a  bright  boy  thirteen  years 
old  who  in  order  to  reach  his  destination 
was  compelled  to  pass  along  a  highway 
in  which  three  parallel  railroad  tracks 
were  laid,  on  discovering  a  train  coming 
toward  him,  stepped  upon  another  track, 
and  was  struck  by  a  train  which  was 
approaching  from  the  rear,  and  which  he 
had  passed  shortly  before  apparently 
heading  in  the  other  direction,  it  was 
held  that  recovery  for  the  injury  was 
precluded  as  matter  of  law,  both  on  the 
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gToond  of  contributory  negligenee  in 
failing  to  see  and  avoid  the  train,  and 
on  the  ground  that  the  defendant  was 
not  at  fault  in  acting  on  the  belief  that 
the  boy  would  leave  the  track  before 
the  train  reached  him.  Meredith  v. 
Richmond  &  D.  R.  Co.  (1891)  108  N.  0. 
616, 13  S.  E.  137, 12  Am.  Neg.  Cas.  414. 

So,  where  a  bright  girl  sixteen  years 
old  was  killed  by  an  engine  approaching 
from  the  rear,  and  it  appeared  that  at 
the  time  of  the  accident  she  was  walking 
along  a  path  beside  the  track  in  a  place 
of  safety,  but  on  reaching  a  semaphore 
stepped  between  it  and  the  track,  in- 
stead of  passing  on  the  outside,  as  she 
might  have  done  by  walking  on  rough 
stones,  and  was  violating  a  statute  for- 
bidding persons  to  walk  on  the  track, 
it  was  held  that,  in  the  absence  of  ev- 
idence that  the  engineer  was  reckless 
or  grossly  negligent,  a  verdict  was  prop- 
erly directed  for  the  defendant.  Butler 
V.  New  York  C.  &  H.  R.  R.  Co.  (1907)  82 
C.  C.  A.  330,  152  Fed.  976. 

And  it  was  held  that  contributory  neg- 
ligence as  matter  of  law  was  shown 
where  a  bright  boy  nearly  sixteen  years 
old,  who  was  familiar  with  the  move- 
ment of  trains  on  switching  tracks  along 
which  he  was  walking,  and  knew  that 
cars  were  then  being  switched  was 
walking  in  a  place  of  safety  between  the 
tracks,  but  turned  suddenly  across  a 
track  on  which  a  train  was  backing  at 
the  rate  of  4  miles  an  hour,  and  was 
struck  by  it  and  killed.  Bess  v.  Atch- 
ison, T.  &  S.  F.  R.  Co.  (1900)  62  Kan. 
299,  62  Pac.  996,  8  Am.  Neg.  Rep.  25. 

It  is  contributory  negligence  as  matter 
of  law  for  a  ten-year-old  boy  of  average 
intelligence,  who  lives  near  a  railroad 
track  and  has  been  cautioned  to  avoid 
trains,  to  run  along  the  track  beside  a 
moving  train  in  a  path  close  to  the  end 
of  the  ties,  in  an  effort  to  keep  up  with 
the  train.  With  the  result  that  his  foot 
strikes  against  the  end  of  the  tie  and  he 
falls  under  the  wheels.  Fezler  v.  Will- 
mar  &  8.  F.  R.  Co.  (1902)  85  Minn. 
252,  88  N.  W.  746. 

So  it  was  held  that  there  could  be  no 
recovery  on  account  of  contributory  neg- 
ligence, in  an  action  for  injury  to  a  boy 
twelve  years  old  by  the  sudden  move- 
ment of  a  freight  car  which  was  being 
unloaded,  where  the  boy,  having  walked 
upon  the  track  between  the  rails  until 
he  had  almost  reached  the  car,  stooped 
to  g^ather  snow  on  the  track,  and  a  train 
backed  against  the  other  end  of  the  car, 
causing  it  to  run  over  him.  Coy  v.  Mis- 
souri P.  R.  Co.  (1906)  74  Kan.  853,  86 
Pae.  468,  20  Am.  N^.  Rep.  540.  The 
L.R.A.1917F. 


court  said  that,  except  for  the  age  oi 
the  boy,  the  case  came  within  the  doc* 
trine  that  it  is  n^ligence  as  a  matter 
of  law  for  one  to  walk  or  stand  on  a 
railroad  track  when  there  is  no  necessity 
or  occasion  for  so  doing,  and  that  no 
recovery  can  be  had  for  injuries  received 
under  such  circumstances  from  a  moving 
car  or  engine,  not  knowingly  or  wanton- 
ly caused;  that  age  is  important  only 
as  a  mark  of  capacity;  and  that,  what- 
ever view  might  otherwise  be  taken  of 
the  matter,  the  boy's  own  testimony 
forbade  any  relaxation  of  the  rule  by 
reason  of  his  tender  years,  for  it  showed 
a  degree  of  intelligence,  a  knowledge  of 
the  methods  of  the  operations  of  trains, 
and  an  appreciation  of  the  danger  to 
which  the  situation  exposed  him,  such  as 
might  be  expected  in  a  person  of  full 
maturity. 

And  it  was  held  that  contributory 
negligence  as  matter  of  law  was  shown 
where  a  bright  boy  fourteen  years  old, 
who  lived  near  a  railroad  track  and  was 
familiar  with  the  movement  of  trains, 
was  injured,  while  walking  on  a  side- 
track leading  to  a  depot,  by  a  train 
approaching  from  the  rear  in  the  dark, 
he  testified  that  when  he  reached  the 
track  on  his  way  to  the  depot  he 
noticed  that  the  train  was  at  a  switch 
and  that  it  did  not  stop  there  but  was 
coming  on  down  the  track,  and  that  he 
supposed  it  was  on  the  main  line,  as  it 
usually  was  when  it  did  not  stop  at  the 
switch,  and  that  he  did  not  stop  to  see 
which  track  it  was  on.  Illinois  C.  R. 
Co.  V.  Crockett  (1901)  78  Miss.  407,  29 
So.  162.  It  appeared  that  the  train  had 
been  in  operation  only  a  week,  and  the 
evidence  was  insufficient  to  prove  a  gen- 
eral custom  of  stopping  trains  at  the 
switch  before  passing  to  the  sidetrack. 

In  Wade  v.  Detroit,  Y.  A.  A.  &  J.  R. 
Co.  (1908)  151  Mitth.  684,  115  N.  W. 
713,  the  court  apparently  regarded  the 
deceased  as  guilty  of  contributory  neg- 
ligence as  matter  of  law,  although  a 
directed  verdict  for  the  defendant  was 
sustained  also  on  the  ground  that  neg- 
ligence on  the  part  of  the  defendant  was 
not  shown,  where  a  fourteen-year-old 
boy  crawled  through  a  wire  fence  onto 
the  right  of  way  and  walked  along  the 
track,  instead  of  following  the  highway 
paralleling  the  track,  until  killed  by  a 
car  rapidly  approaching  from  the  rear. 

And  in  an  action  for  the  death  of  a 
girl  eleven  years  old  who  fell  from  a 
railroad  embankment  into  a  stream  and 
was  drowned,  it  was  held  that  the  plain- 
tiff had  failed  to  show  that  the  deceased 
was  free  from  contributory  negligence, 
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where  the  cause  of  the  girPs  fall  was 
not  shown,  but  there  was  evidence  that 
she  unnecessarily  crossed  to  that  side 
of  the  track  on  her  way  to  school,  and 
was  last  seen  alive  walking  along  a  path 
about  2  feet  wide  between  the  track 
and  the  embankment,  tossing  and  catch- 
ing a  ball.  Hooper  v.  Johnstown,  G.  & 
K.  H.  R.  Co.  (1891)  59  Hun,  121,  13 
N.  Y.  Supp.  161. 

X,  Collision  with  aide  of  train. 

As  to  liability  where  person  or  vehicle 
runs  into  side  of  train  at  crossing,  see 
note  to  Gage  v.  Boston  &  M.  B.  Co. 
L.R.A.1915A,  363. 

It  is  contributory  negligence  for  a  boy 
of  ordinary  intelligence,  eleven  years 
old,  to  approach  so  near  a  rapidly  mov- 
ing train  on  a  street  crossing,  after  part 
of  the  train  has  passed  the  crossing,  as 
to  be  struck  by  the  train.  Payne  v. 
Chicago  &  A.  R.  Co.  (1895)  129  Mo.  405, 
31  S.  W.  885,  later  appeal  in  (1896) 
136  Mo.  562,  38  S.  W.  308. 

And  in  an  action  for  injury  to  a  minor 
(age  not  stated)  by  a  train,  it  was  held 
erroneous  in  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Geltmaker  (1895)  16  Ky.  L. 
Rep.  861,  30  S.  W.  394,  to  refuse  an 
instruction  for  the  defendant  that  if  the 
jury  believed  that  the  plaintiff,  knowing 
that  it  was  improper  or  imprudent  to 
do  so,  voluntarily  approached  the  side 
of  a  running  freight  train,  the  front 
end  of  which  had  passed  him,  and  there- 
by came  in  contact  with  the  train  and 
was  injured,  he  could  not  recover. 

However,  in  East  Tennessee  Coal  Co. 
V.  Harshaw  (1895)  16  Ky.  L.  Rep.  526, 
29  S.  W.  289,  it  was  held  that  a  boy 
eight  years  old,  who  had  been  sent  on 
an  errand,  which  perhaps  diverted  his 
attention,  was  not  guilty  of  such  con- 
tributory negligence  as  would  prevent 
recovery  for  an  injury  sustained  in  at- 
tempting to  cross  a  railroad  track  in 
running  against  a  moving  car,  the  ac- 
cident occurring  near  a  street  crossing, 
and  it  appearing  that  no  warning  by 
either  whistle  or  bell  was  given.  In 
this  case  it  appeared  that  the  boy,  ap- 
parently unconscious  of  the  presence  of 
the  moving  train,  without  stopping  to 
look  or  listen,  ran  heedlessly  against  one 
of  the  cars,  in  attempting  to  cross  the 
track.  The  court  stated  that  an  adult 
could  not  have  recovered  because  of 
contributory  negligence,  but  considered 
that,  in  view  of  the  lack  of  discretion 
and  judgment  of  the  child,  its  thought- 
lessness  might   be   excusable. 

As  to  contributory  negligence  where 

a  child  is  struck  by  the  overhang  of  an 
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engine  while  walking  towards  the  track, 
see  Turell  v.  Erie  R.  Co.  under  V.  supra; 
see  also  Nolan  v.  New  York,  N.  H.  & 
H.  R.  Co.  under  11.  a, '  supra,  where  a 
child  was  struck  by  an  engine  as  it  was 
approaching  the  track. 

XI.  Objects    thrown    or    falling    from 

train. 

A  thirteen-year-old  boy  is  not  charge- 
able with  negligence  in  standing  on  a 
street  near  a  railroad  track  over  which 
a  freight  train  is  passing,  with  the  re- 
sult that  he  is  struck  and  injured  by  a 
cake  of  ice  kicked  from  the  platform  of 
the  caboose  by  a  brakeman.  Willis  v. 
Maysville  &  B.  S.  R.  Co.  (1905)  119 
Ky,  949,  85  S.  W.  716.  Apparently  the 
court  regarded  the  position  of  the  boy  as 
being  no  evidence  of  negligence,  al- 
though it  was  only  necessary  to  hold 
that  his  conduct  did  not  constitute  such 
contributory  negligence  as  would  sus- 
tain a  directed  verdict  for  the  defend- 
ant. A  similar  conclusion  was  reached 
on  a  later  appeal  in  (1906)  122  Ky.  658, 
92  S.  W.  604,  13  Ann.  Cas.  74,  it  being 
held  that  the  boy  was  not  negligent  in 
standing  in  the  street  at  a  point  where 
there  was  no  danger  of  being  struck  by 
the  train,  as  he  was  not  required  to 
anticipate  that  persons  on  the  train 
would  throw  dangerous  articles  from 
it  as  it  passed  across  the  street.  And 
the  court  stated  that  there  was  no  ev- 
idence of  contributory  negligence. 

And  it  was  held  that  the  question  of 
contributory  negligence  was  for  the 
jury,  and  a  judgment  for  the  plaintiff 
affirmed,  where  a  boy  eleven  years  old, 
while  sitting  on  a  truck  in  a  lumber  yard 
at  a  time  when  cars  containing  lumber 
were  moving  on  a  track  between  5  and  6 
feet  from  the  truck,  was  injured  by  the 
fall  of  lumber  from  the  cars.  Holtzing- 
er  V.  Pennsvlvania  R.  Co.  (1896)  6  Pa. 
Dist.  R.  430. 

XII,  Child   beside  track  drawn  tinder 

train. 

As  to  liabilit}'^  for  injury  to  person 
near  track  in  consequence  of  suction 
from  passing  train,  including  cases  of 
injuries  to  children,  see  note  to  Louis- 
ville &  N.  R.  Co.  V.  Lawson,  L.R.A.1917B, 
1161. 

A  bright  boy  nine  years  old,  familiar 
with  the  movement  of  trains,  is  negligent 
in  standing  beside  a  railroad  track  with 
a  string  fastened  to  his  wrist  and  to  a 
piece  of  ice  on  the  opposite  side  of  the 
track,  so  that  a  train  approaching  in 
plain  sight  strikes  the  string  and  draws 
him  against  the  train.    Spillane  v.  Mis- 
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souri  P.   R.   Co.    (1896)    135  Mo.  414, 
58  Am.  St.  Rep.  580,  37  S.  W.  198. 

In  an  action  for  injury  to  an  eight- 
year-old  child  who  was  jerked  under  a 
train  by  taking  hold  of  sugar  cane  pro- 
jecting from  the  side  of  a  moving  car, 
the  jury  was  instructed  in  Correa  v. 
American  R.  Co.  (1909)  5  Porto  Bico 
Fed.  Rep.  251,  that,  while  a  child  of 
very  tender  years  cannot  be  guilty  of 
contributory  negligence,  a  child  eight 
years  old,  who  has  ordinary  intelligence, 
is  presumed  able  to  avoid  danger. 

XIII.  Effect  of  flagman,  cuatom  to  give 
warning,  or  lowered  gates. 

a.  Reliance   on  flagman  or  c%istom,  to 

give  teaming. 

Generally,  as  to  conduct  of  flagman, 
or  absence  from  his  post,  as  affecting 
the  question  of  contributory  negligence 
in  actions  for  injury  at  a  railroad  cross-, 
ing,  see  note  to  Roby  v.  Kansas  City 
Southern  R.  Co.  41  L.R.A.(N.S.)  355. 

In  a  few  cases  it  appeared,  as  one  of 
the  elements  in  the  situation,  that  the 
child  in  crossing  the  track  relied,  to 
some  extent  at  least,  upon  the  fact  that 
a  flagman  was  present  at  the  crossing 
and  failed  to  give  warning  of  the  ap- 
proach of  the  train.  And  where  this 
is  true  it  has  been  held  that  the  child 
could  not  be  declared  negligent  as  matter 
of  law,  but  that  the  question  whether 
in  crossing  it  exercised  due  care  was  at 
least  for  the  jury. 

Thus,  it  was  held  that  the  question 
of  contributory  negligence  was  for  the 
jury,  where  an  eight-year-old  boy  in 
attempting  to  cross  diagonally  over  rail- 
road tracks  at  a  street  crossing,  as  the 
rear  of  a  freight  train  was  crossing  the 
street,  was  struck  by  an  engine  backing 
in  the  opposite  direction,  as  he  stepped, 
without  looking  in  the  direction  from 
which  it  came,  on  an  intervening  track, 
it  appearing  that  bells  on  engines  on 
both  ends  of  the  freight  train  were 
ringing,  as  was  also  the '  bell  on  the 
engine  which  struck  him,  that  the  view 
in  the  direction  from  which  the  engine 
came  was  obstructed,  except  from  points 
within  4  feet  of  the  track,  and  that  a 
flagman  on  the  opposite  side  of  the 
street  unfurled  his  flag,  but  did  no  other 
act  to  warn  the  boy.  McGovem  v.  New 
York  C.  &  H.  R.  R.  Co.  (1876)  67  N.  Y. 
417. 

Regarding  the  question  whether  the 
boy's  failure  to  look  in  the  direction  of 
the  approaching  engine  before  attempt- 
ing to  cross  the  track  constituted  con- 

tributorv  negligence,  the  court  in  Mc- 
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Govern  v.  New  York  C.  &  H.  R.  R.  Co. 
(N.  Y.)  supra,  said:  "The  rule  which 
requires  persons  before  crossing  a  rail- 
road track  to  look  to  see  whether  trains 
are  approaching,  and  that  if  they  omit 
to  do  so,  and  are  injured  by  a  collision, 
which  if  they  had  looked  would  have 
been  avoided,  are  to  be  deemed  guilty  of 
negligence,  is  not  to  be  applied  inflex- 
ibly, and  in  all  cases,  without  regard 
to  age  or  other  circumstances.  The  law 
is  not  so  unreasonable  as  to  expect  or 
require  the  same  maturity  of  juc^ment, 
or  the  same  degree  of  care  or  circum* 
spection  in  a  child  of  tender  years  as 
in  an  adult.  .  .  .  The  circumstances 
at  the  time,  and  the  appearances,  were 
calculated  to  confuse  and  mislead  him. 
He  very  naturally  may  have  inferred 
that  the  flagman  was  flagging  the  pass- 
ing train,  and  not  the  backing  engine, 
and  when  the  first  danger  was  past  he 
doubtless  proceeded  on  his  way  uncon- 
scious of  any  other  peril.  The  learned 
judge  at  the  trial,  in  a  very  careful 
charge  to  the  jury,  submitted  to  them  to 
determine  on  this  point  whether  'he  did 
all  that  could  be  required  of  a  lad  of 
his  years  for  his  own  safety,'  and  this, 
we  think,  was  right,  and  that  he  could 
not  have  decided  the  question  of  negli- 
gence as  one  of  law,  conceding  the  fact 
to  be  that  the  deceased  did  not  look 
west  before  stepping  on  the  track." 

And  it  was  held  that  the  question 
of  contributory  negligence  was  for  the 
jury,  and  ajudgment  for  the  plaintiff 
affirmed,  in  an  action  for  injury  to  an 
eight-year-old  boy,  who,  while  attempt- 
ing to  pass  over  the  intersection  of  a 
street  and  seventeen  railroad  tracks 
over  which  cars  were  moving  at  all 
times  of  the  day,  was  run  over  by  a 
backing  train  after  he  had  crossed  all 
but  the  last  track,  there  being  evidence 
that  he  did  not  discover  the  train  until 
in  the  act  of  crossing  the  track  on  which 
it  was  running,  and  that  the  watchman 
stationed  at  the  crossing,  whom  the  in- 
jured boy  and  other  children  with  him 
passed  in  crossing  the  tracks,  failed  to 
give  warning  until  too  late  to  avoid  the 
accident.  Louisville  &  N.  R.  Co.  v. 
AUnutt  (1912)  150  Ky.  831,  151  S.  W. 
14.  It  was  said:  "It  is  true  the  car 
which  ran  over  appellee  was  moving  at 
a  slow  rate  of  speed  and  that  if  he  had 
been  careful  he  could  have  seen  it,  but«a 
child  of  eight  years  is  not  charged  with 
the  same  degree  of  care  for  his  own 
safety  as  an  adult  would  be.  It  is  prob- 
able that  a  grown  person  in  crossing 
these  tracks  would  keep  a  shai*p  lookout 
for  the  movement  of  trains,  and  in  view 
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of  the  danger  attending  the  crossing 
would  have  exercised  unusual  care  for 
his  own  safety.  But  unless  appellee  was 
given  such  warning  or  notice  of  the 
movement  of  the  train  as  would  be  rea- 
sonably sufficient  to  prevent  a  child  of 
his  years  from  putting  himself  in  a  place 
of  peril,  the  railroad  company  cannot 
escape  responsibility  for  the  accident 
that  befell  him  upon  the  ground  that 
except  for  his  contributory  negligence  it 
would  not  have  happened." 

It  was  held  also  that  the  question 
of  contributory  negligence  was  for  the 
jury  where  a  fifteen-year-old  boy,  who 
was  familiar  with  a  crossing,  and  had 
been  warned  of  approaching  trains  by 
the  flagman  stationed  there,  was  injured, 
while  driving  across  the  track,  by  an 
engine,  which  when  first  discovered  by 
him  was  too  close  to  avoid  a  collision, 
and  there  was  evidence  that,  as  he  ap- 
proached the  crossing,  on  account  of 
intervening  buildings,  he  could  not  see 
the  engine  until  he  reached  a  point  13 
feet  from  the  track,  that  he  was  driving 
on  a  walk,  that  he  looked  and  listened, 
but  heard  no  train,  and,  observing  that 
the  flagman  was  talking  to  a  companion 
and  gave  no  signal,  concluded  that  the 
crossing  was  clear,  and  that  the  engine 
was  running  at  the  rate  of  10  miles  an 
hour,  and  the  bell  was  not  rung.  Mc- 
Namara  v.  Chicago,  R.  L  &  P.  R.  Co. 
(1907)  126  Mo.  App.  162,  103  S.  W. 
1093. 

And  the  same  conclusion  was  reached 
where  a  thirteen-year-old  boy,  familiar 
with  the  locality,  was  struck  by  a  train 
at  a  street  crossing,  and  there  was  ev- 
idence that  he  stopped  and  looked  in  the 
direction  from  which  the  train  ap- 
proached, his  view  being  through  a  2- 
foot  space  between  a  building  and  a  car 
standing  on  a  spur  track,  that  he  did 
not  see  or  hear  the  train,  and,  relying 
on  the  absence  of  warning  from  a  flag- 
man standing  on  the  opposite  side  of 
the  track  with  his  back  to  the  crossing, 
proceeded  behind  another  person  across 
the  spur  track  and  onto  the  main  track 
7  feet  from  the  spur  track,  when  he  was 
struck  by  a  train  which  approached 
without  warning  at  a  rate  of  from  15 
to  20  miles  an  hour.  Pittsburg,  C.  C.  & 
St.  L.  R.  Co.  V.  Broderick  (1913)  66 
Ind.  App.  68,  102  N.  E.  887. 
*  Under  the  above  circumstances  it  was 
held,  however,  that  an  instruction  was 
erroneous  that  the  boy  was  not  guilty  of 
contributory  negligence  if  he  stopped, 
looked,  and  listened  within  a  few  feet 
of  the  track  and  exercised  care  to  as- 
certain if  there  was  an  approaching 
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train,  and,  after  so  exercising  care  and 
caution,  ran  across  the  track  without 
having  heard  or  seen  the  approaching 
engine,  and  was  not  aware  of  its  ap- 
proach in  time  to  avoid  the  injury ;  since 
it  could  not  be  said,  as  matter  of  law, 
that  these  facts  relieved  him  from  the 
charge  of  contributory  negligence.    Ibid. 

It  was  held  that  gross  negligence  on 
the  part  of  children  ten  and  eleven  years 
of  age  who  were  killed  by  a  train  at 
a  highway  crossing  was  not  shown  as 
matter  of  law,  where  there  was  evidence 
that  no  signals  were  given  until  just 
before  the  accident,  that  the  train  was 
running  at  a  rate  of  40  miles  an  hour, 
that  the  children  looked  before  crossing, 
but  that  the  view  of  the  track  was  ob- 
structed by  a  fence  and  by  cars  moving 
in  the  opposite  direction,  that  a  flagman 
at  the  crossing  stood  facing  the  children, 
but  was  talking  to  other  persons  and 
gave  no  warning.  Johnson  v.  Boston 
&  M.  R.  Co.  (1891)  153  Mass.  57,  26 
N.  E.  426. 

And  it  was  held  that  failure  to  stop, 
look,  and  listen  before  crossing  the  track 
was  not  contributory  negligence  as 
matter  of  law,  but  that  the  question  of 
contributory  negligence  was  for  the 
jury,  where  a  ten-year-old  boy  was 
struck  by  a  backing  train  at  a  street 
crossing,  with  which  he  was  familiar, 
the  accident  occurring  after  he  had 
crossed  three  of  four  parallel  tracks  and 
as  he  was  driving  on  the  fourth  track, 
and  there  was  evidence  that  as  he  en- 
tered on  the  crossing  he  was  talking  to 
a  man  on  the  wagon  with  him  and  had 
his  back  to  the  approaching  train,  that 
because  of  cars  on  the  intervening 
tracks,  and  a  warehouse  near  the  tracks, 
the  approaching  train  could  not  be  seen 
until  he  had  passed  the  cars  on  the  third 
track  and  was  within  6  feet  of  the  track 
on  which  it  was  approaching,  that  the 
trains  on  the  intervening  tracks  had 
been  out  so  as  to  afford  a  narrow  open- 
ing for  travel  between  the  cars,  and 
that  there  was  a  custom  in  switching  for 
a  flagman  to  precede  the  train  to  warn 
persons  at  th^  crossing,  but  that  in  this 
instance  the  flagman  was  on  or  near  the 
rear  car  of  the  backing  train,  and  that 
the  engine  was  at  too  great  a  distance 
for  the  bell  to  be  heard  at  the  crossing. 
Illinois  C.  R.  Co.  v.  Jones  (1899)  37 
C.  C.  A.  106,  95  Fed.  370. 

For  cases  where  the  child  relied  on 
the  duty  or  custom  of  the  railroad  com- 
pany to  give  warning  at  a  crossing  at 
which  it  was  coasting  across  the  track, 
see  XVIL  infnu 
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b.  Disregarding  warning  of  flagman  or 
lowered  gates. 

As  to  duty  of  traveler  going  upon 
railroad  crossing  when  gates  are  open^ 
see  notes  to  Koch  v.  Southern  California 
R.  Co.  4  L.R.A.(N.S.)  521,  and  Delaware, 
L,  &  W.  R.  Co.  V.  Welshman,  L.R.A. 
1916E,  821. 

Where  a  child  attempted  to  cross  in 
disr^ard  of  the  warning  of  lowered 
gates  or  of  the  flagman  at  the  crossing, 
it  has  been  held  in  several  cases  that 
recovery  was  precluded  because  of  con- 
tributory negligence  which  the  court 
could  declare  as  a  matter  of  law. 

Thus,  where  a  bright  girl  eleven  years 
old,  who  was  familiar  with  a  railroad 
crossing,  disregarded  the  warning  of  the 
lowered  gates  and  attempted  to  cross 
the  tracks,  supposing  that  '  the  gates 
were  down  for  a  switch  engine,  which 
was  standing  near  the  crossing  blowing 
off  steam,  and  was  struck  by  a  train,  it 
was  held  that  she  was  guilty  of  con- 
tributory negligence  as  matter  of  law, 
it  not  appearing  that  there  was  any  oc- 
casion for  haste  or  any  special  induce- 
ment or  invitation  to  disregard  the  warn- 
ing and  attempt  to  cross  when  the  gates 
were  down.  Harden  v.  Boston  &  A.  R. 
Co.  (1893)  159  Mass.  393,  34  N.  E.  404. 

And  in  Cress  v.  Philadelphia  &  R.  R. 
Co.  (1910)  228  Pa.  482,  32  L.R.A.(N.S.) 
409,  77  Atl.  810,  21  Ann.  Cas.  142,  it 
was  held  that  a  girl  nearly  fourteen 
years  old,  who  was  capable  beyond  her 
years,  and  fully  acquainted  with  the 
locality,  was  negligent  as  matter  of  law 
in  passing  under  closed  safety  gates  at 
a  railroad  crossing,  and  attempting  to 
cross  the  tracks  when  a  clear  view  could 
not  be  secured  of  them. 

In  Wendell  v.  New  York  C.  &  H.  R.  R. 
Co,  (1883)  91  N.  y.  420,  an  action  for 
the  death  of  a  seven-year-old  boy  who 
was  killed  by  a  train  at  a  street  crossing, 
the  court  stated  that  the  case  was  tried 
upon  the  assumption  that  the  deceased 
was  sui  juris;  and  on  this  assumption 
it  was  held  erroneous  to  refuse  a  nonsuit 
on  the  ground  of  contributory  negligence, 
where  it  appeared  that  the  deceased  was 
a  bright,  active  boy,  considered  compe- 
tent by  his  parents  to  go  to  school  and 
upon  errands  alone,  that  he  was  some- 
times trusted  to  drive  a  horse  and  wagon, 
and  was  in  the  habit  of  crossing  the 
track  at  the  place  of  the  accident,  that 
previously  he  had  been  stopped  while 
attempting  to  cross  the  track  by  flagmen 
stationed  at .  that  point,  and  had  been 
cautioned  by  them  against  attempting 

to  cross  in  front  of  an  approaching  train, 
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that  the  accident  happened  in  broad  day- 
light, that  the  view  was  unobstructed 
for  600  feet,  and  that,  although  there 
was  nothing  to  distract  the  attention  of 
pedestrians,  the  boy,  with  a  companion, 
eluding  the  flagman  who  tried  to  stop 
him,  started  to  run  across  the  traek  in 
front  of  an  approaching  train,  when  he 
slipped  and  was  killed  by  the  train. 

See  CuUen  v.  Baltimore  &  P.  R.  Co. 
under  XV.  infra. 

XIV,  Defective  crossing. 

Generally  as  to  defective  condition  of 
railroad  crossing  as  affecting  traveler's 
right  to  recover  for  injuries  sustained  in 
collision  with  train,  see  notes  to  Gehring 
V.  Atlantic  City  R.  Co.  14  L.R.A.(N.S.) 
312,  and  Thompson  v.  Seaboard  Air 
line  R.  Co.  20  L.R.A.(N.S.)  426. 

And  the  question  of  contributory  neg- 
ligence in  attempting  to  use  a  railroad 
crossing  known  to  be  in  a  dangerous  or 
defective  condition  is  treated  in  a  note 
to  Ft.  Smith  &  W.  R.  Co.  v.  Seran, 
L,R.A.1915C,  813. 

It  cannot  be  held,  as  matter  of  law, 
that  a  boy  fourteen  years  old,  who  is 
within  15  or  20  feet  of  a  railway  track, 
is  guilty  of  negligence  in  running  across 
the  track  at  a  farm  crossing  when  a 
train  is  approaching  in  plain  sight  a 
quarter  of  a  mile  away,  at  a  rate  of  45 
miles  an  hour,  although  because  of  the 
defective  crossing  his  foot  is  caught  be- 
tween the  planks  and  the  rail  and  he  is 
run  over.  Baltimore  &  0.  S.  W.  R.  Co. 
V.  Keck  (1899)  84  HI.  App.  159,  affirmed 
in  (1900)  185  III  400,  57  N.  E.  197. 

And  it  will  not  be  presumed,  in  the 
absence  of  evidence  in  that  regard,  that 
a  boy  eight  years  old  knew  and  appre- 
ciated the  danger  of  his  foot  becoming 
fast  in  an  unblocked  frog  at  a  place 
where  he  is  crossing  the  track  as  an 
invitee,  so  as  to  prevent  recovery  for  an 
injury  by  being  run  over  by  a  train 
while  unable  to  extricate  himself.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Simons 
(1907)  168  Ind.  333,  79  N.  E.  911. 

It  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury, 
and  a  verdict  for  the  plaintiff  sustained, 
in  an  action  for  injury  to  a  boy  four 
years  and  eleven  months  old,  who,  on 
approaching  a  railroad  crossing  with  his 
brother  nearly  nine  years  old,  turned  to 
see  if  the  latter  was  following,  and, 
while  walking  backwards,  stepped  into 
the  space  between  the  rail  and  the  plank- 
ing, and,  being  unable  to  extricate  his 
foot,  was  run  over  by  a  train.  O^Connor 
V.  Boston  &  L.  R.  Corp.  (1883)  135 
Mass.  352.     The  question  whether  the 
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younger  boy,  if  capable  of  contributory 
negligence,  as  well  as  whether  the  older 
boy,  in  failing  to  observe  the  hole  and 
prevent  his  brother  from  stepping  into 
it,  was  exercising  the  care  ordinarily 
shown  by  children  of  their  ages  was  said 
to  be  peculiarly  a  question  for  the  jury. 

In  an  action  for  an  injury  by  being 
thrown  from  a  wagon  because  of  a  de- 
fective railroad  crossing,  it  was  held  that 
the  complaint  was  not  subject  to 
demurrer  as  showing  that  the  plaintiff 
was  guilty  of  contributory  negligence,  in 
that  it  alleged  that  she  was  an  infant 
and  was  driving  a  two-horse  team,  where 
it  did  not  allege  her  age.  Louisville,  E. 
&  St.  L.  Consol.  R.  Co.  v.  Pritchard 
(1892)  131  Ind.  664,  31  Am.  St.  Rep. 
451,  31  N.  E.  358. 

And  it  was  held  also  in  Louisville,  E. 
&  St.  L.  Consol.  R.  Co.  v.  Pritchard 
(Ind.)  supra,  that  contributory  negli- 
gence was  not  shown  as  matter  of  law 
by  the  additional  fact  that  the  plaintiff 
was  twelve  years  old,  where  there  was 
evidence  that  the  horses  were  gentle  and 
were  not  afraid  of  cars,  and  that  she 
was  accustomed  to  driving  them. 

So,  where  a  delivery  boy  in  driving 
across  railroad  tracks  at  a  street  cross- 
ing was  thrown  from  the  wagon  because 
the  horse  shied  at  an  engine  standing 
near  the  crossing  which  began  to  let  off 
steam  as  he  was  passing,  causing  the 
wagon  to  miss  the  crossing  and  strike 
the  rails,  it  was  held  that  recovery  for 
injury  so  sustained,  based  on  a  failure 
of  the  railroad  company  to  maintain  a 
crossing  of  the  width  required  by  statute, 
was  not  necessarily  precluded  on  the 
ground  of  contributory  negligence,  but 
that  this  was  a  question  for  the  jury, 
where  it.  appeared  that  the  boy  had  been 
driving  the  horse  for  a  month,  and  testi- 
fied that  it  had  never  before  attempted  to 
run  away  with  him,  and  was  not  afraid 
of  engines  when  steam  was  not  escaping. 
Phillips  V.  Prvor  (1916)  —  Mo.  App. 
■  — ,  190  S.  W.  1027. 

And  it  was  held  that  the  question  of 
contributory  negligence  was  for  the  jury, 
and  a  judgment  for  the  plaintiff  affirmed, 
in  an  action  for  injury  to  a  twelve-year- 
old  boy  who,  while  walking  along  the 
sidewalk  at  a  railroad  crossing  with 
which  he  was  not  familiar,  caught  his 
foot  in  an  unblocked  frog,  and  was  run 
over  by  a  train  before  he  could  extricate 
it  Friess  v.  New  York  C.  &  H.  R.  R. 
Co.  (1893)  67  Hun,  205,  22  N.  Y.  Supp. 
104,  affirmed  in  (1893)  65  N.  Y.  S.  R. 
931. 

And  it  was  held  also  in  Friess  v.  New 

York  C.  &  H.  R.  R.  Co.  (N.  Y.)  supra, 
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that  it  was  not  erroneous  to  refuse  to 
instruct  the  jury  that  there  was  no  evi- 
dence that  the  child  was  of  less  judg- 
ment or  discretion  than  an  adult,  where 
there  was  evidence  as  to  his  experience 
and  knowledge  of  railroads,  that  he  had 
never  noticed  the  angle  the  tracks  made 
when  they  met,  and  did  not  know  the 
nature  of  a  frog,  and  that  he  had  no 
such  knowledge  of  switches  or  frogs  as 
would  induce  him  to  believe  that  it  was 
dangerous  to  walk  over  them.  The  court 
was,  however,  of  the  opinion  that  an 
infant  of  this  age  is  sui  juris,  and,  in  the 
absence  of  evidence  tending  to  show  that 
he  is  not  qualified  to  understand  the 
danger  and  appreciate  the  necessity  for 
observing  that  degree  of  caution  in  cross- 
ing a  railroad  track  that  an  adult  would 
exercise,  is  bound  to  exercise  the  same 
degree  of  care  as  an  adult. 

It  was  held  in  Gehring  v.  Atlantic 
City  R.  Co.  (1907)  75  N.  J.  L.  490,  14 
L.R.A.(N.S.)  312,  68  Atl.  61,  that  a  thir- 
teen-year-old boy,  who,  after  leaving  a 
position  20  feet  from  a  railroad  track, 
where  he  looked  for  an  approaching 
train,  proceeds  on  his  bicycle  towards 
and  onto  the  track,  and,  the  bicycle  be- 
ing stopped  by  the  rails,  attempts  to 
propel  it  over  them  without  again  look- 
ing for  a  train,  is  guilty  of  such  negli- 
gence that  he  cannot  hold  the  railroad 
company  liable  for  injuries  caused  by 
being  struck  by  the  train,  which  ap- 
proaches without  giving  any  signals,  al- 
though the  stoppage  of  the  wheel  is  due 
to  the  removal  of  the  planking,  so  that 
a  trench  is  left  in  the  highway  which 
makes  use  of  the  crossing  difficult. 

It  should  be  observed  that  in  Gehring 
V.  Atlantic  City  R.  Co.  (N.  J.)  supra, 
the  court  apparently  considered  the  rules 
applicable  to  adults  as  to  care  in  cross- 
ing a  railroad  applicable  to  the  plaintiff, 
stating  that  the  fact  that  he  was  a  boy 
thirteen  years  old  did  not  relieve  him 
from  the  duty  of  careful  observation, 
that  he  was  old  enough  to  appreciate 
fully  the  dangerous  character  of  a  rail- 
road crossing  and  the  necessity  of  using 
care  for  his  own  safety  while  riding  over 
it,  and  that  the  rules  which  prevail  as 
to  adults  in  similar  cases  were  equally 
applicable  to  him.  There  seems,  how- 
ever, much  force  in  the  dissenting  opin- 
ion to  the  effect  that  the  question  of 
contributory  negligence  under  the  cir- 
cumstances was  for  the  jury. 

So  it  was  held  in  Spooner  v.  Delaware^ 
L.  &  W.  R.  Co.  (1886)  41  Hun,  643,  1 
N.  Y.  S.  R.  558,  affirmed  in  (1889)  115  N. 
Y.  22,  21  N.  E.  696,  that  an  eight-year- 
old  girl  who,  in  going  on  a  railroad  track 
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at  a  crossing  in  order  to  cause  other  chil- 
dren to  leav^e  the  track  so  as  to  avoid  a 
train,  caught  her  foot  between  the  planks 
and  the  rail,  and  was  run  over  by  the 
train,  was  not  guilty  of  contributory  neg- 
ligence as  matter  of  law,  but  that  the 
question  of  negligence  on  her  part  was 
for  the  jury. 

XV.  Playing  about   cars  or   track. 

As  to  the  degree  of  care  required  of  a 
child  in  playing  on  a  railroad  track, 
or  the  standard  by  which  its  conduct 
should  be  measured,  see  footnote  15  of 
annotation  to  Jacobs  v.  H.  J.  Koehler 
Sporting  Goods  Co.  ante,  10, 

A  six-year-old  child  who  stops  for  a 
few  moments  on  a  railroad  track  in  a 
highway  to  play  with  something  in  the 
sand  is  not  necessarily  guilty  of  such 
Diligence  as  will  defeat  recovery  for 
his  death  by  being  struck  by  an  engine, 
due  to  a  failure  of  those  in  charge  of  the 
engine  to  keep  a  proper  lookout.  John- 
son V.  Chicago  &  N.  W.  R.  Co.  (1880) 
49  Wis.  529,  5  N.  W.  886.  The  question 
of  contributory  negligence  was  held  to  be 
for  the  jurv  also  on  a  later  appeal  in 
(1882)  66  Wis.  274,  14  N.  W.  181. 

So  it  was  held  in  Tobin  v.  Missouri  P. 
R.  Co.  (1891)  —  Mo.  — ,  18  S.  W.  996, 
that  a  six-year-old  child,  who  is  killed 
b3'  a  train  which  approaches  in  plain 
sight  while  he  is  playing  on  the  track 
near  a  crossing  in  a  populous  city,  cannot 
be  charged  with  contributory  negligence 
as  matter  of  law  in  failing  to  get  off 
the  track  in  time  to  avoid  a  collision, 
although  he  has  been  forbidden  to  go  on 
the  track,  and  has  been  punished  for  so 
doing.  In  this  case  there  was  evidence 
that  the  child  was  struck  by  the  train 
as  it  was  in  the  act  of  stepping  off  the 
tracki^  that  the  train  was  runing  at  a 
rate  from  16  to  30  miles  an  hour,  in 
violation  of  an  ordinance  limiting  the 
speed  to  6  miles  an  hour,  and  that  no 
signals  were  given. 

And  it  was  held  in  Finn  v.  Delaware, 
L.  &  W,  R.  Co.  (1899)  42  App.  Div.  624, 
59  N.  Y.  Supp.  771,  6  Am.  Neg.  Rep.  611, 
that  a  six-year-old  child  was  not  guilty 
of  contributory  negligence  as  matter  of 
law  in  failing  to  observe  and  avoid  a 
train  which,  although  in  plain  sight,  gave 
no  signal  of  its  approach,  as  it  was  be- 
ing backed  quitely  at  the  rate  of  about 
5  miles  an  hour  along  a  street,  where  it 
appeared  that  she  was  unconscious  of 
the  danger  until  too  late  to  avoid  it,  and 
was  intent  only  on  joining  playmates  on 
the  opposite  side  of  the  street,  and  that 
she  was  walking  diagonally  across  the 

track,  with  her  back  toward  the  engine. 
L.R.A.1917F. 


Also  in  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Ohlsson  (1897)  70  IlL  App.  487,  it  was 
held  that  a  six-year-old  child,  who,  while 
playing  in  a  street  in  a  thickly  populated 
portion  of  a  city,  attempted  to  cross  a 
railroad  track  to  reach  a  playmate  on 
the  other  side  of  the  track  when  a  train 
was  only  60  feet  away  and  aproaching 
at  a  rate  of  more  than  20  miles  an  hour, 
was  not  guilty  of  such  n^ligence,  at 
least  as  matter  of  law,  as  would  preclude 
recovery  for  the  injury  by  being  struck 
by  the  train. 

Whether  a  boy  seven  years  and  ten 
months  old,  who,  while  playing  in  a 
street,  was  injured  by  stepping  on  a  pile 
of  dirt  negligently  left  beside  its  track 
by  a  railroad  company,  and  falling  under 
a  moving  train,  was  capable  of  contribu- 
tory negligence  was  held  a  question  for 
the  jury  in  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Sears  (1894)  11  Ind.  App.  654,  38  N. 
E.  837. 

So  a  boy  seven  years  and  three  months 
old,  who,  while  playing  in  a  street,  ran 
across  a  railroad  track  at  a  crossing 
in  pursuit  of  companions,  and  was  struck 
by  a  train,  of  the  approach  of  which  he 
was  not  aware,  was  held  in  Baker  v. 
Flint  &  P.  M.  R.  Co.  (1888)  68  Mich. 
90,  35  N.  W.  836,  not  guilty  of  con- 
tributory  negligence  as  matter  of  law  in 
failing  to  look  for  the  train  before  cross- 
ing, although  he  might  have  seen  it  ap- 
proaching for  400  feet,  he  knew  that  it 
was  dangerous  to  attempt  to  cross  in 
front  of  an  approaching  train,  and  was 
accustomed  to  playing  about  cars. 

In  Counizzarri  v.  Philadelphia  &  R.  R. 
Co.  (1915)  248  Pa.  474,  94  Atl.  135,  an 
action  for  injury  to  a  child  seven  years 
old  while  playing  near  an  opening  be- 
tween cars  on  a  siding  by  being  struck 
by  the  overhang  of  the  ear  when  the 
train  was  pushed  together  without  warn- 
ing, the  court  stated  that  the  age  of  the 
child  precluded  any  allegation  of  negli- 
gence. In  this  state  a  prima  facie  pre- 
sumption is  recognized  that  an  infant 
under  fourteen  years  of  age  is  incapable 
of  contributory  negligence. 

And  it  is  apparently  assumed  in  Erie 
R.  Co.  V.  Swiderski  (1912)  117  C.  C.  A. 
17, 197  Fed.  521,  that  a  child  seven  years 
old  cannot  be  charged  with  contributory 
negligence  in  playing  about  freight  oars 
standing  in  a  street,  it  being  held  that 
the  New  Jersey  statute  providing  that 
any  person  who  is  injured  by  an  engine 
or  car  while  walking,  standing,  or  play-' 
ing  on  a  railroad  shall  be  deemed  to  have 
contributed  to  the  injury,  and  shall  not 
be  entitled  to  recover  damages  therefor, 
did  not  apply  to  a  child  who  by  reason 
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of  its  tender  years  is  incapable  of  con- 
tributory negligence. 

But  in  cases  of  injury  to  older  chil- 
dren by  cars  or  engines  while  playing 
on  or  near  the  track  the  courts  have 
generally  held  recovery  precluded  be- 
cause of  contributory  negligence,  which 
was  declared  as  matter  of  law. 

Thus,  it  has  been  held  that  a  sixteen- 
year-old  boy  is  negligent  in  running  up- 
on the  switching  tracks  of  a  railroad  in 
pursuit  of  a  ball  without  looking  to  see 
if  there  is  danger  of  collision  with  mov- 
ing cars,  notwithstanding  he  has  seen 
stationary  cars  on  part  of  the  tracks 
(Bourrett  v.  Chicago  &  N.  W.  R.  Co. 
(1911)  152  Iowa,  579,  36  L.R.A.(N.S.) 
957,  132  N.  W.  973);  and  that  it  is 
contributory  negligence  as  matter  of  law 
for  an  exceptionally  bright  boy  twelve 
years  old,  who  for  six  or  seven  years  has 
lived  in  the  immediate  vicinity  of  a  rail- 
road crossing,  to  use  the  track  as  a  play- 
ground, with  a  companion,  within  10  or 
20  feet  of  an  engine  fronting  in  the 
opposite  direction,  without  taking  any 
precautions,  with  the  result  that,  on  the 
backing  of  the  engine  without  warning, 
he  is  run  over  and  killed  (Cleveland 
Terminal  &  Valley  R.  Co.  v.  Heiman 
(1898)  16  Ohio  C.  C.  487,  9  Ohio  C.  D. 
222). 

And'  it  was  held  that  contributory  neg- 
ligence was  shown  as  matter  of  law, 
where  a  boy  eleven  years  old,  of  ordinary 
intelligence,  who  lived  near  a  railroad 
track,  was  struck  by  a  backing  engine 
at  a  crossing,  which  the  engine  ap- 
proached at  a  rate  of  from  10  to  15  miles 
an  hour  without  ringing  the  bell,  and  it 
appeared  that  he  had  chased  a  ball  which 
went  over  the  fence  of  a  ball  park  ad- 
jacent to  the  railroad,  and,  without  look- 
ing for  a  train,  and  in  apparent  igno- 
rance of  the  approaching  engine,  ran 
on  the  track  and  halted  momentarily 
to  throw  the  ball  when  the  engine  was 
only  60  or  70  feet  away.  Schoonover  v. 
Baltimore  &  0.  R.  Co.  (W.  Va.)  ante, 
1. 

So,  where  a  boy  eleven  years  old  went 
on  a  railroad  right  of  way  which  was 
fenced,  at  a  place  half  a  mile  from  a 
street  crossing,  though  within  the  limits 
of  a  city,  and,  while  playing  with  an- 
other boy  between  parallel  tracks,  12 
feet  apart,  became  confused  and  blinded 
when  a  train  passed  at  a  high  rate  of 
speed  and  stepped  back  onto  the  other 
track  in  front  of  another  train  and  was 
killed,  it  was  held  that  he  was  guilty  of 
contributory  negligence,  as  matter  of 
law,  which  would  preclude  recovery  for 

his  death,  even  if  the  train  was  running 
L.R.A.1917F. 


at  a  rate  of  25  miles  an  hour,  in  viola- 
tion of  an  ordinance  limiting  the  speed 
to  six  miles  an  hour.  Masser  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1886)  68  Iowa,  602,  27 
N.  W.  776.  The  court  said:  "A  boy 
eleven  years  of  age  knows,  as  well  as 
an  adult  does,  what  a  railroad  is,  and  the 
use  to  which  it  is  put,  and  the  conse- 
quence to  a  person  who  should  be  struck 
by  a  passing  train,  and  knows  that  he 
should  not  stop  to  play  or  lounge  amid  a 
network  of  tracks,  it  is  true  that  a  boy 
of  that  age  cannot  be  presumed  to  have 
the  judgment  of  an  adult;  but  it  does 
not  require  much  judgment  to  keep  from 
walking  in  a  dangerous  place,  the  dan- 
gers of  which  are  fully  understood.  If 
the  question  was  as  to  whether  the  de- 
ceased was  guilty  of  contributory  negli- 
gence in  the  mere  act  of  stepping  back- 
ward upon  the  defendant's  track  when 
the  Fort  Dodge  train  passed,  the  case 
would  be  different.  The  deceased  evi- 
dently lost  his  presence  of  mind  some«- 
what,  and  he  might  not  have  been  guilty 
of  negligence  in  what  he  did  then,  even 
though  he  did  not  govern  himself  with 
the  prudence  which  might  reasonably 
have  been  expected  of  an  adult.  But  his 
negligence  consisted  in  going,  in  the  out- 
set, and  in  remainiz^,  where  he  incurred 
the  danger  of  losing  his  presence  of 
mind.  We  certainly  cannot  hold  that  a 
boy  eleven  years  old  is  exercising  reason- 
able prudence  in  making  such  a  place  as 
that  to  which  the  deceased  and  his  com- 
panion went  a  playground  or  lounging 
place,  nor  that  a  jury  would  be  justified 
in  so  finding.'' 

It  was  held  also  that  contributory  neg- 
ligence was  shown  as  matter  of  law, 
where  a  fifteen-year-old  boy,  while  play- 
ing in  a  street  on  which  a  railroad  track 
was  laid,  started  to  run  across  the  track 
near  closed  gates,  when  an  engine  100 
feet  away  was  approaching  in  plain  sight 
at  a  speed  of  from  7  to  20  miles  an  hour, 
tripped  in  a  hole  between  the  ties  and 
fell  when  the  engine  was  only  30  feet 
away,  and  was  run  over,  the  question 
discussed,  however,  being  principally  the 
doctrine  of  last  clear  chance.  Cullen  v. 
Baltimore  &  P.  R.  Co.  (1896)  8  App.  D. 
0.69. 

It  was  held  that  a  verdict  was  proper- 
ly directed  for  the  defendant,  both  on 
the  ground  of  lack  of  negligence  and  of 
the  failure  of  the  plaintiff  to  show  free- 
dom from  contributory  negligence,  where 
a  twelve-year-old  boy,  while  amusing 
himself  on  a  railroad  track,  and  in  the 
act  of  picking  up  coal  near  the  outer 
rail,  was  struck  by  the  projecting  beam 
of  the  engine  pilot  of  a  train  approaching 
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from  the  rear.  Engelmann  v.  Lake  Shore 
&  M.  S  K  Co.  (1894)  8  Ohio  C.  D.  593, 
affirmed  without  opinion  in  (1895)  53 
Ohio  St.  656,  44  N.  E.  1135, 

But  whether  a  ten-year-old  boy  who 
was  killed  by  a  work  train  used  in  ditch- 
ing* and  leveling  the  roadbed  near  his 
home  had  sufficient  capacity  and  intelli- 
gence to  comprehend  and  appreciate  the 
danger  of  playing  around  and  upon  the 
train,  so  as  to  be  chargeable  with  con- 
tributory negligence,  was  held  to  be  a 
question  for  the  jury,  in  St.  Louis  & 
Southwestern  R.  Co.  v.  Abemathy 
(1902)  28  Tex.  Civ.  Ai5p.  613,  68  S.  W. 
539,  although  it  appeared  that  he  had 
f  recfuently  been  told  not  to  go  about  the 
train,  as  he  might  be  hurt  or  killed. 

And  it  was  held  that  a  ten-year-old 
boy  who,  in  running  across  a  railroad 
track  at  a  street  crossing  after  other 
boys,  was  struck  by  a  train  was  not 
guilty  of  contributory  negligence  as  mat- 
ter of  law  in  failing  to  stop  and  listen 
for  the  train,  no  warning  of  the  approach 
of  which  was  given  by  the  engine  bell 
or  whistle,  or  by  an  electric  gong  main- 
tained at  the  crossing,  where  it  appeared 
that  the  view  of  the  track  in  the  direc- 
tion of  the  approaching  train  was  ob- 
structed by  cars  and  buildings  until  he 
was  within  5  or  6  feet  of  the  track,  that 
the  train  was  late,  and  he  had  reason 
to  believe  that  no  train  was  near.  Balti- 
more &  0.  S.  W.  R.  Co.  V.  Hickman 
(1907)  40  Ind.  App.  315,  81  N.  E.  1086. 

XFJ.  Crossing      railroad      bridge      or 

trestle. 

As  to  the  degree  of  care  required  of 
a  child  in  crossing  or  playing  about  a 
railroad  bridge  or  trestle,  or  the  stand- 
ard by  which  its  conduct  should  be  meas- 
ured, see  footnotes  19  and  20  of  anno- 
tation to  Jacobs  V,  H.  J.  Koehler  Sport- 
ing Goods  Co.  ante,  10. 

A  court  should  not  assume  that  a 
ehild  eight  years  old  who  is  killed  by  a 
train  while  walking  on  a  railroad  trestle 
is  incapable  of  contributory  negligence. 
St.  Louis  &  S.  F.  R.  Co.  v.  Christian 
(1894)  8  Tex.  Civ.  App.  246,  27  S.  W. 
932. 

But  where  a  girl  seven  years  old  in 
crossing  a  trestle  in  company  with  her 
mother  was  run  over  by  a  train  ap- 
proaching, in  plain  sight  from  the  rear, 
the  court  in  Teccas  &  P.  R.  Co.  v. 
Fletcher  (1894)  6  Ter.  Civ.  App.  736,  26 
tS.  W.  446,  in  holding  that  the  evidence 
was  sufficient  to  sustain  a  judgment  for 
the  plaintiff,  in  an  action  by  the  child 
for  the  injury,  said:  "The  evidence  in 
this  case  fails  to  impress  us  that  [the 
L.R.A.1917F. 


plaintiff]  had  sufficient  discretion  to 
realize  that  there  was  danger  from  the 
train,  incident  to  going  upon  the  trestle; 
and  we  think  under  the  evidence  she 
should  not  be  held  guilty  of  contributory 
negligence.  Indeed,  we  think  her  tender 
years  alone  should  exempt  her  from  lia- 
bility for  her  conduct." 

In  an  action  for  the  killing  of  a  child 
six  and  a  half  years  old  by  a  train  while 
crossing  a  railroad  bridge,  the  court  in 
Sweet  V.  Providence  &  S.  R.  Co.  (1890) 
20  R.  L  785,  40  Atl.  237,  in  upholding  a 
judgment  for  the  plaintiff,  without  set- 
ting out  the  circumstances  of  the  acci- 
dent, stated  that  the  question  of  con- 
tributory negligence  was  properly  left 
to  the  jury. 

And  it  was  held  that  the  question  of 
contributory  negligence  was  for  the  jury 
where  a  twelve-year-old  girl,  on  reach- 
ing a  railroad  bridge  134  feet  long, 
which  for  many  years  had  been  used  by 
the  public  without  objection  as  a  foot 
crossing,  stopped,  looked,  and  listened 
for  trains,  as  she  knew  it  was  about 
time  for  a  train,  and  not  seeing  any, 
although  the  view  was  unobstructed  be- 
yond the  bridge  for  a  distance  of  over 
2,000  feet,  started  to  cross  the  bridge, 
and  when  about  half  way  across  saw  a 
train  coming  toward  her  at  the  rate  of 
30  miles  an  hour,  and  attempted  to 
retreat,  but,  when  within  10  feet  of  the 
end  of  the  bridge,  fell  and  was  struck 
by  the  engine.  Young  v.  Clark  (1897) 
16  TTtah,  42,  50  Pac.  832,  3  Am.  Neg. 
Rep.  315. 

So  it  was  held  that  contributory  negli- 
gence was  not  shown  as  matter  of  law 
by  the  fact  that  a  girl  almost  eleven 
years  old,  when  about  three-fourths  of 
the  distance  across  a  200-foot  railroad 
trestle,  over  which  she  was  walking,  dis- 
covered a  train  coming  toward  her,  and, 
instead  of  jumping  from  the  trestle, 
which  was  between  4  and  5  feet  high, 
as  other  children,  who  were  with  her, 
did  without  injury,  became  frightened 
and  attempted  to  retreat,  and  was  struck 
by  the  train  when  about  12  feet  from 
the  end  of  the  bridge.  St.  Louis  South- 
western R.  Co.  V.  Bolton  (1904)  36  Tez. 
Civ.  App.  87,  81  S.  W.  123. 

In  an  action  for  the  killing  of  a  girl 
seven  years  old  by  a  train  while  she 
was  walking  with  companions  several 
years  older  across  a  railroad  trestle,  it 
was  held  in  Cassida  v.  Oregon  R.  &  Nav. 
Co.  (1887)  14  Or.  551,  13  Pac.  438,  that, 
on  the  issue  of  contributory  negligence, 
evidence  was  admissible  that  the  chil- 
dren went  upon  the  track  and  under- 
took to  cross  the  trestle  in  order  to  avoid 
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vieious  cattle  near  the  railroad;  and 
that,  under  this  view,  an  instruction  was 
inapplicable  that  travelers  approaching 
a  railroad  track  must  use  their  senses 
vigilantly  and  look  both  ways,  and  that 
this  precaution  is  required  of  children 
who  have  the  maturity  and  capacity 
which  justify  their  being  allowed  to  go 
abroad  unattended. 

XVII,  Coasting  across  trach. 

Generally  as  to  injury  to  one  while 
coasting  in  street,  see  note  to  Lynch  v. 
Public  Service  R.  Co.  42  L.R.A.(N.S.) 
865. 

As  to  negligence  in  coasting  across 
street  car  tracks,  see  III.  g,  of  annota- 
tion  appended  to  Bothwell  v.  Boston 
Elev.  R.  Co.  post,  184. 

It  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury 
where  a  boy  eleven  years  old,  while 
coasting  down  a  grade  in  the  street,  was 
struck  by  a  train  backed  across  the 
street  in  violation  of  an  ordinance,  in 
that  the  bell  on  the  engine  was  not 
sounded,  the  speed  was  excessive,  and 
no  one  was  stationed  on  the  car  farthest 
from  the  engine.  Eswin  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  (1888)  96  Mo.  290,  9  S.  W. 
577. 

And  in  Imus  v.  Ann*  Arbor  R.  Co. 
(1912)  172  Mich.  292,  137  N.  W.  682, 
it  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury, 
and  a  judgment  for  the  plaintiff  affirmed, 
where  a  seventeen-year-old  boy,  while 
coasting  along  a  street  intersected  by  a 
sidetrack,  was  struck  by  a  switch  engine, 
it  appearing  that  he  could  not  see  the 
engine  until  too  late  to  avoid  the  col- 
lision, that  he  looked  before  starting 
down  the  grade,  and,  in  supposing  the 
way  was  clear,  relied  on  the  custom  of 
the  railway  company  of  sending  an  em- 
ployee ahead  to  warn  persons  when  the 
siding  was  in  use  as  it  was  required  to 
do  by  an  ordinance,  but  neglected  to  do 
in  this  instance. 

So,  in  Meyers  v.  Central  R.  Co.  (1907) 
218  Pa.  305,  67  Atl.  620,  an  action  for 
injury  to  a  boy  thirteen  years  old,  while 
coasting  on  a  highway  intersected  by  a 
railroad  track,  by  collision  with  a  train, 
it  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury, 
where  there  was  evidence  that  the  cross- 
ing was  ordinarily  protected  by  a  watch- 
man and  safety  gates,  but  was  not  so 
protected  at  the  time  of  the  accident, 
that  it  was  dangerous  because  of  ob- 
structions to  the  view,  and  that  the 
engine  was  backing  in  the  dark,  without 
warning. 
L.R.A.1917F. 


For  other  cases  of  reliance  on  flagman, 
see  XIII.  a,  supra. 

It  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury 
where  a  ten-year-old  boy,  while  coasting 
in  a  toy  wagon  on  a  street  intersected 
by  a  railway  track,  was  struck  by  a  hand 
car  which  approached  without  warning. 
Burtch  V.  Canadian  P.  R.  Co.  (1906)  13 
Ont.  L.  Rep.  632. 

And  where  a  ten-year-old  boy,  while 
coasting  in  a  toy  wagon  along  a  street 
intersected  by  a  railroad  track,  without 
fault  on  the  part  of  the  railroad  com- 
pany ran  into  a  depression  along  the 
track  and  several  cars  passed  over  him 
without  inflicting  injury,  it  was  held 
that  the  jury  should  have  been  permitted 
to  determine  whether  he  was  negligent 
in  leaving  his  place  of  safety  and  at- 
tempting to  crawl  out  from  under  the 
train,  in  doing  which  he  was  injured, 
as  evidence  was  not  lacking  that  his  con- 
duct was  negligent.  Anna  v.  Missouri 
P.  R.  Co.  (1902)  96  Mo.  App.  543,  70  S. 
W.  398,  12  Am.  Neg.  Rep.  499. 

XVIII,  Biding   "bicycle   across   track. 

Generally  as  to  liability  for  injury  to 
bicyclist  at  railroad  crossing,  including 
the  question  of  contributory  negligence, 
see  notes  in  47  L.R.A.  301,  and  42  L.R.A. 
(N.S.)  158. 

In  Sewell  v.  New  York,  N.  H.  &  H.  R. 
Co.  (1898)  171  Mass.  302,  50  N.  E.  541, 
a  boy  thirteen  years  old,  who  rode  a 
bicycle  along  a  street  leading  to  the  sea- 
shore, watching  for  a  steamer,  was  held 
negligent  as  matter  of  law  in  crossing  a 
railroad  track  without  taking  any  pre- 
cautions, with  the  result  that  he  collided 
with  a  train  and  was  injured. 

Also  in  Knickerbocker  v.  Detroit,  G. 
H.  &  M.  R.  Co.  (1911)  167  Mich.  596, 
133  N.  W.  504,  it  was  held  that  a  ten- 
year-old  boy,  accustomed  to  going  about 
a  city  and  crossing  railroad  tracks,  who, 
with  nothing  to  divert  his  attention,  rode 
a  bicycle  at  a  street  crossing  in  front 
of  a  train  which  he  could  have  seen  for 
a  distance  of  70  feet  before  he  reached' 
the  crossing,  the  view  of  the  track  being 
unobstructed  for  more  than  half  a  mile, 
was  guilty  of  such  negligence  as  will 
preclude  recovery  for  his  death  by  col- 
lision with  the  train. 

But  it  was  held  that  a  finding  that  a 
boy  fourteen  years  old,  who  was  struck 
by  a  train  while  riding  a  bicycle  over 
railroad  tracks  at  a  street  crossing,  was 
not  guilty  of  more  than  a  slight  want 
of  ordinary  care,  was  supported  by  evi- 
dence that,  as  he  approached  from  the 
west  the  intersection  of  a  street  and 
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three  parallel  railroad  tracks,  he  looked 
north  and  saw  no  train,  but,  observing 
a  train  approaching  from  the  south  on 
the  middle  track,  waited  for  it  to  pass, 
and  then  stepped  to  the  west  rail  of  the 
middle  track,  and  again  looked  north 
when  about  13  feet  from  the  third  track, 
and,  seeing  no  train,  mounted  his  wheel 
and  proceeded  to  cross  the  fartherest 
track,  when  he  was  struck  by  a  train 
approaching  from  the  north  at  the  rate 
of  30  miles  an  hour  without  sounding 
the  whistle  or  ringing  the  bell,  the  view 
of  which  was  obstructed  by  cars  stand- 
ing on  the  first  track  and  by  the  passing 
train.  Wade  v.  Chicago  &  N.  W.  R.  Co. 
(1911)  146  Wis.  99, 130  N.  W.  890.  The 
ease  was  decided  under  a  statute  making 
it  unlawful  for  a  railroad  company  to 
run  a  train  through  an  incorporated  city 
faster  than  12  miles  an  hour  within  20 
rods  of  a  public  crossing,  requiring  the 
ringing  of  the  engine  bell  continuously 
within  20  rods  of  such  a  crossing,  and 
providing  that,  in  case  of  injury  or  death 
by  the  negligent  omission  to  comply  with 
these  requirements,  the  fact  that  the  per- 
son injured  or  killed  was  guilty  of  a 
slight  want  of  ordinary  care  contribut- 
ing to  the  injury  or  death  should  not 
bar  recovery. 

In  an  action  for  the  death  of  a  fifteen- 
year-old  boy  by  being  struck  by  a  train 
while  riding  a  bicycle  over  the  track  at 
a  crossing,  there  being  evidence  that  he 
went  upon  the  crossing  without  knowl- 
edge of  the  approaching  train,  and  that 
the  customary  signals  were  not  given, 
it  was  held  that  evidence  that  he  was  a 
good  rider,  familiar  with  the  crossing, 
and  was  careful,  so  far  as  the  witnesses 
had  observed,  was  insufScient  evidence 
of  a  habit  of  carefulness  from  which  it 
could  be  inferred  that  on  the  particular 
occasion  he  was  careful,  in  view  of  other 
evidence  of  the  fiagman  at  the  crossing 
that  he  had  cautioned  the  boy  about  rid- 
ing his  bicycle  over  the  crossing  ahead 
of  trains.  Gibson  v.  Maine  C.  R.  Co. 
(1909)  75  N.  H.  342,  74  Atl.  689. 

See  also  Gehring  v.  Atlantic  City  R. 
Co.  cited  in  XIV.  supra. 

XIX.  Asleep   on  or  near  track. 

As  to  the  standard  for  measuring  the 
conduct  of  a  child,  in  determining  wheth- 
er its  conduct  in  falling  asleep  on  a  rail- 
road track  is  negligent,  see  footnote  18 
of  annotation  to  Jacobs  v.  H.  J.  Koehler 
Sporting  Goods  Co.  ante,  10. 

A   fifteen-year-old   boy   who   goes   to 

sleep  on  a  railroad  crossing  is  guilty  of 

such  negligence  as 'will  preclude  recovery 

for  his  death  by  being  run  over  by  a 
L.R.A.19nF. 


train.  Raden  v.  Georgia  R.  Co.  (1886) 
78  Ga.  47.  The  court  said:  "As  both 
parties  seemed  to  consider  and  treat  the 
cases  in  the  court  below  that  these  boys 
were  injured  while  asleep  on  the  public 
crossing,  we  will  so  consider  the  cases. 
It  is  quite  manifest,  if  these  boys  had 
been  asleep  upon  the  railroad  crossing 
that  their  parents  could  not  recover  from 
the  railroad  company,  because  the  injury 
was  caused  by  their  own  negligence,  and 
such  is  our  law  as  declared  in  §  3034  of 
the  Code." 

So  a  ten-year-old  girl  or  average  in- 
telligence, in  sitting  on  a  railroad  track 
to  rest  and  falling  asleep  at  about  the 
regular  time  for  a  train  to  pass,  is  guilty 
of  sueh  negligence  as  will  defeat  re- 
covery for  her  death  by  being  run  over 
by  the  train.  Manly  v.  Wilmington  & 
W.  R.  Co.  (1876)  74  N.  0.  655. 

And  a  boy  nearly  twelve  years  old, 
who  is  run  over  by  a  train  and  killed 
while  he  is  asleep  on  the  track,  if  of 
sufficient  intelligence  and  experience  to 
know  and  appreciate  the  danger  of  be- 
ing on  the  track,  cannot  avoid  the  charge 
of  contributory  negligence  on  the  ground 
that  he  did  not  have  sufficient  intelli- 
gence to  understand  the  danger  of  fall- 
ing asleep  if  he  sat  down  on  the  track. 
St.  Louis  Southwestern  R.  Co.  v.  Shif- 
let  (1900)  94  Tex.  131,  58  S.  W.  945,  re- 
versing  (1900)  —  Tex.  Civ.  App.  —  66 
S.  W.  697.  It  was  said:  "Two  of  the 
witnesses  swore  that  they  did  not  believe 
that  [the  deceased]  was  possessed  of 
sufficient  intelligence  to  understand  that 
if  he  sat  down  upon  the  railroad  track 
he  might  fall  asleep.  Giving  full  force 
to  this  evidence  and  every  inference  to 
be  drawn  from  it,  can  it  be  said  that  the 
boy's  failure  to  realize  that  he  might 
fall  asleep  had  anything  to  do  with  his 
going  into  danger,  or  remaining  there  f 
We  cannot  understand  how  a  jury  could 
infer  fron\  the  fact  that  he  did  not  ap- 
preciate the  danger  of  going  to  sleep 
that  therefore  he  did  not  appreciate  the 
danger  of  his  position,  and  it  seems  to 
us  that  the  consciousness  of  danger  in 
the  place  he  occupied  constitutes  the 
negligence,  and  establishes  the  responsi- 
bility for  remaining  in  that  position.  If 
he  had  remained  awake,  either  sitting  or 
standing  upon  the  track,  and  the  acci- 
dent had  occurred  to  him,  he  could  not 
have  been  excused,  because  he  was  negli- 
gent, and  was  responsible,  under  the 
facts,  for  his  a«ts.  Being  negligent  and 
responsible  while  awake,  his  falling 
asleep  did  not  palliate  or  lessen  the  de- 
gree of  his  negligence.  .  .  .  Admit- 
ting that  all  boys  are  liable  to  fall  asleep 
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when  they  lie  down,  this  does  not  excuse 
a  boy  who  is  conscious  of  his  danger  for 
lying  down  or  sitting  down  in  a  place  of 
danger,  and  thereby,  through  his  own 
act,  subjecting  himself  to  that  infirmity. 
The  natural  inclination  to  sleep  did  not 
induce  him  to  go  upon  the  track,  but  it 
enhanced  the  danger  to  himself." 

And  it  was  held  in  St.  Louis  South- 
western R.  Co.  V.  Shiflet  (Tex.)  supra, 
that,  in  the  absence  of  evidence  that  the 
deceased  did  not  understand  the  danger 
of  being  on  a  railroad  track,  it  was 
erroneous  to  submit  to  the  jury  the  ques- 
tion whether  he  was  of  sufficient  discre- 
tion and  judgment  to  understand  and 
appreciate  the  danger  of  his  position; 
also  that  evidence  that  he  was  not  of 
sufficient  intelligence  and  discretion  to 
go  alone  to  other  counties  and  to  distant 
towns  did  not  tend  to  establish  such  in- 
capacity. It  was  said  that  the  deceased 
was  not  of  that  age  at  which  courts  hold 
a  child  exempt  as  a  matter  of  law  from 
the  charge  of  contributory  negligence, 
nor  of  an  age  at  which  a  court  would, 
as  a  matter  of  law,  hold  that  he  was 
responsible  for  his  act,  but  that  his 
responsibility  was  a  question  for  the 
jury;  and  if  there  was  no  evidence  on 
the  subject  the  issue  should  not  have 
been  submitted,  or,  having  been  sub- 
mitted, the  jury  should  have  found  for 
the  defendant,  because  it  devolved  on 
the  plaintiff  to  show  that,  for  want  of 
discretion,  the  negligent  act  of  the  de- 
ceased was  not  imputable  to  him. 

On  a  later  appeal  in  the  case  of  St. 
Louis  Southwestern  R.  Co.  v.  Shiflet 
(Tex.)  supra,  reported  in  (1904)  37  Tex. 
Civ.  App.  641,  84  S.  W.  247,  affirmed  in 
(1904)  98  Tex.  326,  83  S.  W.  677,  it  was 
held  that  the  above  conclusions  were  not 
affected  by  the  additional  fact  shown  on 
the  subsequent  trial  that  persons  were 
accustomed  to  walk  at  night  on  the  track 
at  the  place  of  the  accident.   , 

However,  where  a  boy  (age  not  stated) 
who  had  been  invited  by  a  watchman  of 
a  railroad  company  to  spend  the  night 
with  him  fell  asleep  near,  but  not  on,  the 
track,  and  was  killed  by  a  train,  it  was 
held  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Prazak 
(1916)  —  Tex.  Civ.  App.  — ,  181  S.  W. 
711,  12  N.  C.  C.  A.  800,  that,  although 
the  burden  of  proof  in  an  action  for  his 
death  rested  on  the  plaintiff,  and  it  ap- 
peared that  he  had  been  warned  by  the 
watchman  several  times  during  the  night 
in  reference  to  passing  trains,  the  ques- 
tion of  contributory  negligence  was  for 
the  jury,  in  view  of  the  youth  and  prob- 
able lack  of  discretion  of  the  deceased, 

and  the  fact  that  while  sitting  near  the 
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same  place  two  other  trains  had  passed 
without  injuring  him.  The  court  dis- 
tinguished the  case  from  St.  Louis  South- 
western R.  Co.  V.  Shiflet  (Tex.)  supra, 
on  the  ground  that  in  the  latter  case  the 
boy  was  asleep  on  the  track  and  the  de- 
cision was  based  on  the  proposition  that 
an  average  boy  eleven  years  old  waa 
bound  to  know  the  danger  under  those 
circumstances  from  a  passing  train. 

It  was  held  that  contrilratory  negli- 
gence was  shown  as  matter  of  law  where 
a  twelve-year-old  boy  fell  asleep  on  a 
platform  adjacent  to  a  railroad  track, 
with  his  feet  so  near  the  track  as  to  be 
struck  by  a  passing  train,  where  it  ap- 
peared that  he  was  of  average  intelli- 
gence, and  for  six  months  or  more  had 
been  helping  his  father,  a  section  fore- 
man, in  his  duties,  was  familiar  with  the 
locality  and  the  movement  of  trains, 
knew  that  a  train  was  past  due  and  like- 
ly to  appear  at  any  time,  and  that  his 
position  would  be  dangerous  if  a  train 
passed  while  he  slept.  Mann  v.  Missouri, 
K.  &  T.  R.  Co.  (1907)  123  Mo.  App.  486, 
100  S.  W.  566. 

And  where  a  boy  seven  and  a  half 
years  old  fell  asleep  on  a  railroad  cross- 
ing and  was  run  over  by  a  train,  it  was 
held  that  a  verdict  in  his  favor  could  not 
be  sustained  because  contributory  negli-i 
gence  was  shown  by  a  special  finding 
that  he  was  of  ordinary  intelligence  and 
judgment  for  one  of  his  age,  and  of 
ordinary  physical  strength  and  activity; 
that  he  knew  that  trains  were  operated 
at  that  place,  and  had  sufficient  intelli- 
gence to  know  that  they  were  likely  to 
pass  and  that  if  he  remained  on  the  track 
when  an  engine  or  car  passed  he  would 
be  run  over  and  injured ;  and,  while  play- 
ing on  the  track,  he  sat  down  on  a  rail 
with  his  feet  between  the  rails,  and  fell 
asleep,  with  one  leg  lying  over  the  rail. 
Krenzer  v.  Pittsbuig,  C.  C.  &  St.  L.  R. 
Co.  (1898)  151  Ind.  587,  68  Am.  St.  Rep. 
252,  43  N.  E.  649,  52  N.  E.  220,  5  Am. 
Neg.  Rep.  137. 

In  Rudd  V.  Richmond  &  D.  R.  Co. 
(1885)  80  Va.  546,  a  twelve-year-old  boy, 
while  caring  for  cows  in  a  field  near  a 
railroad  track,  fell  asleep  and  was  killed 
by  a  train.  He  had  been  repeatedly 
found  on  the  track  in  a  similar  condition 
and  had  been  warned  of  the  danger,  and 
it  was  apparently  assumed  that  he  was 
guilty  of  negligence,  the  question  being 
whether  the  railroad  company  was  never- 
theless liable  on  the  ground  of  gross  neg- 
ligence. 

And  in  an  action  for  injury  to  a  six- 
year-old  boy,  who  wks  run  over  by  a 
train  while  lying  between  the  rails,  the 
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evidenee  bein^  conflicting  as  to  whether 
he  was  asleep,  the  court  in  Meeks  v. 
Southern  P.  R.  Co.  (1878)  52  CaL  602, 
held  that  a  finding  that  neither  the  plain- 
tiff nor  his  parents  were  chargeable  with 
n^ligenoe  which  contributed  to  the  in- 
jury was  not  supported  by  the  evidence, 
and  that  there  could  be  no  recovery.  The 
court  said  that,  whether  the  child  was 
asleep  or  not,  his  conduct  amounted  to 
Diligence  per  se;  but  the  decision  ap- 
pears to  rest,  partly,  at  least,  on  the 
gronnd  that  negligence  on  the  part  of 
the  defendant  was  not  shown. 

But  whether  a  thirteen-year-old  boy 
who  lay  down  under  a  car  standing  on 
a  spur  track  and  went  to  sleep,  and  was 
injured  by  the  movement  of  the  car,  was 
guilty  of  negligence  in  lying  down  under 
the  car,  where  he  saw  men  lying  at  the 
time,  was  considered  a  question  for 
the  jury,  in  Garza  v.  Texas  Mexican  R. 
Co.  (1897)  —  TeoL  Civ.  App.  — ,  41  S. 
W.  172. 

XX.  Sitting  an  traeic  under  or  near  car. 

It  was  held  that  contributory  negli- 
gence was  shown  as  matter  of  law  where 
a  bright  boy  nine  years  old,  who  had 
been  frequently  cautioned  of  the  danger 
of  going  under  cars,  and  knew  and  ap- 
preciated the  danger  of  the  position 
which  he  occupied,  was  killed  while  sit- 
ting under  a  car  in  a  railroad  yard  by 
the  starting  of  the  car  when  a  switch 
engine  was  backed  against  it.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Todd  (1895)  54  Kan. 
551,  38  Pac.  804. 

But  in  an  action  for  the  death  of  an 
eight-year-old  boy  while  crawling  under 
ears  standing  on  ground  used  as  a  com- 
mon, by  the  starting  of  the  car  by  other 
cars  being  pushed  against  it,  it  was  held 
in  Hofier  v.  Southern  R.  Co.  (1899)  21 
Ky.  L.  Rep.  1020,  53  S.  W.  666,  7  Am. 
Keg.  Rep.  50,  that  the  giving  of  a  per- 
emptory instruction  for  the  defendant 
was  erroneous. 

Negligence  may  be  ascribed  to  an  in- 
telligent boy  seven  years  old,  familiar 
with  trains,  who  seats  himself  on  a  cross- 
tie  near  a  moving  train,  with  his  back 
to  it,  and  remains  seated,  paying  no  at- 
tention to  the  train,  which  approaches 
at  a  rate  of  4  or  5  miles  an  hour,  until 
it  is  10  feet  away,  when,  in  attempting 
to  avoid  it,  he  stumbles  and  is  run  over. 
Givens  v.  Louisville  &  N.  R.  Co.  (1903) 
24  Ky.  L.  Rep.  1796,  72  S.  W.  320. 

And  an  instruction,  in  an  action  for 
the  death  of  a  boy  eleven  years  old  who, 
while  sitting  on  trestlework  under  a 
freight  car,  is  killed  by  the  sudden  start- 
ing of  the  car,  which  assiunes  that  he 
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was  in  an  unsafe  position,  and  charges 
that  he  was  guilty  of  n^ligence  if  he 
knew  that  it  was  unsafe  to  sit  under  the 
car,  is  not  erroneous.  Ostertag  v.  Pa- 
cific R.  Co.  (1877)  64  Mo.  421. 

As  to  whether  a  child  is  negligent  in 
leaving  a  place  of  safety  under  a  pass- 
ing car,  in  doing  which  it  is  injured,  see 
Anna  v.  Missouri  P.  R.  Co.  under  XVII. 
supra,  where  the  child  was  coasting  and 
ran  into  a  depression  along  the  track. 

See  also  Garza  v.  Texas  Mexican  R. 
Co.  under  XIX.  supra,  where  a  thirteen- 
year-old  boy  lay  down  under  a  car  stand- 
ing on  a  siding,  and  was  injured  while 
asleep  by  the  movement  of  the  car. 

XXI,  Injuries  hy  trains  or  engines  at 

statitnts. 

It  was  held  in  Corcoran  v.  New  York 
Elev.  R.  Co.  (1879)  19  Hun  (N.  Y.)  368, 
that  a  fourteen-year-old  boy  who,  on  the 
request  of  a  brakeman  to  procure  water 
for  use  at  a  railroad  station,  walked 
upon  an  elevated  railroad  structure  along 
which  planks  were  laid,  and  crossed  in 
front  of  a  standing  engine,  in  order  to 
reach  a  hydrant,  was  not  guilty  of  such 
negligence  as  would  preclude  recovery  as 
matter  of  law  for  an  injury  by  being 
struck  by  the  engine,  which  was  started 
without  warning. 

And  it  was  held  in  Kyne  v.  Southern 
P.  Co.  (1912)  41  Utah,  368,  126  Pac. 
311,  that  a  girl  ten  years  old,  who,  hav- 
ing gone  on  an  errand  to  a  station,  when 
she  observed  a  work  train  stop  and  the 
train  crew  leave  it,  stood  for  three  or 
four  minutes  near  another  track  look- 
ing for  her  father,  was  not  guilty  of 
such  negligence  as  matter  of  law  as 
would  preclude  recovery  for  an  injury  by 
being  struck  by  the  train,  which  in  the 
meantime  was  switched  to  that  track, 
and  approached  from  the  rear  witJiout 
warning. 

So  it  was  held  that  contributory  neg- 
ligence was  not  shown  as  matter  of  law 
where  a  fifteen-year-old  boy  crossed  a 
railroad  track  at  a  station  to  deliver 
mail,  with  whieh  he  had  been  intrusted 
by  the  stiation  agent,  iK>  a  baggageman  on 
a  train  which  had  entered  on  a  siding, 
and,  being  abused  and  cursed  by  the  bag- 
gageman, became  confused,  and  stepped 
in  front  of  a  train  approaching  from 
the  opposite  direction  on  the  intervening 
track,  and  was  injured.  Chicago,  K.  i 
N.  R.  Co.  V.  Parkinson  (1896)  56  Kan. 
652,  44  Pac.  615. 

And  where  there  was  evidence  that  a 
boy  nearly  twelve  years  old,  who  had 
gone  to  a  station  to  meet  a  passenger^ 
stumbled    over   obstructions,   which   he 
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could  not  see,  on  the  platform,  and  was 
thrown  under  the  wheels  of  a  car  and 
killed,  it  was  held  in  New  York,  €.  &  St. 
L.  R.  Co.  V.  Mushrush  (1894)  11  Ind. 
App.  192,  37  N.  E.  954^  38  N.  E.  871, 
that  the  question  of  contributory  negli- 
^nce  was  for  the  jury,  and  a  judgment 
for  the  plaintiff  in  an  action  for  his 
death  was  affirmed.  The  court  overruled 
the  contention  that  it  was  necessarily 
negligence  for  the  boy  to  walk  slowly 
along  the  platform  within  a  foot  and  a 
half  of  a  train  moving  at  the  rate  of  2 
miles  an  hour. 

But  it  is  contributory  negligence  as 
matter  of  law,  even  if  his  age  may  be 
taken  into  consideration  in  determining 
the  degree  of  care  required,  for  a  boy 
nearly  nineteen  years  old,  employed  as  a 
messenger  at  a  railroad  station,  to  run 
along  the  platform  for  100  feet  beside 
a  moving  train,  in  order  to  receive  from 
a  trainman  an  article  which  is  usually 
thrown  from  the  train  and  then  picket! 
up,  and  which  he  has  been  directed  to 
obtain,  without  looking  in  the  direction 
in  which  he  is  proceeding,  with  the  re- 
sult that  he  collides  with  a  post  known 
to  him  to  be  on  the  platform  and  in 
plain  sight,  and  falls  under  the  train 
and  is  killed.  Gray  v.  Wabash  R.  Co. 
(1913)  179  Mo.  App.  541,  162  S.  W. 
e72. 

See  also  Greshem  v.  Louisville  &  N.  R. 
Co.  under  IV.  supra. 

XXII,  Injuries  "by  hand  cars  or  push 

oars. 

As  to  the  degree  of  care  required  of 
a  child  in  playing  about  hand  or  push 
oars,  or  the  standard  by  which  its  con- 
duct should  be  measured,  see  footnote  17 
of  annotation  to  Jacobs  v.  H.  J.  Koehler 
Sporting  Goods  Co.  ante,  10. 

There  is  no  conclusive  presumption  of 
law  that  a  twelve-year-old  boy  is  able 
to  foresee  the  danger  of  being  crushed 
by  a  loaded  push  car  which  he  and  other 
children  are  pushing  along  a  track,  or 
that  he  has  sufficient  wisdom  to  avoid 
it;  at  least,  not  in  the  face  of  an  aver- 
ment to  the  contrary  in  the  pleadings. 
Cahill  V.  Stone  (1908)  153  CaL  571,  19 
L.R.A.(N.S.)  1094,  96  Pac.  84;  see  also 
later  appeal  in  (1914)  167  Cal.  126,  138 
Pao.  712,  where  the  question  of  contrib- 
utory negligence  was  held  to  be  for  the 
jury. 

The  question  of  contributory  negli- 
gence was  held  to  be  for  the  jury,  and  a 
judgment  for  the  plaintiff  affirmed, 
where  »  nine-year-old  boy,  while  playing 
with  a  hand  car  negligently  left  by  a 

railway  company  in  a  public  place,  was 
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injured  by  his  foot  being  eaught  in  the 
cogs.    Illinois  C.  R.  Co.  v.  Wilson  (1901) 
23  Ky.  L.  Rep.  684,  63  S.  W.  608. 

Contributory  negligence  cannot  be  as- 
scribed  to  an  eight<-year-old  boy  in  at- 
tempting to  assist  in  pushing  a  loaded 
push  car  along  a  railroad  track.  Ashby 
V.  Norpoi>b:  Southern  R.  Co.  ante,  116. 
In  this  connection,  see  Rhodes  v.  Georgia 
R.  &  Bkg.  Co.  under  XXV.  infra. 

See  also  Burtch  v.  Canadian  P.  R,  Co. 
under  XVII.  supra,  where  a  child  while 
coasting  across  a  track  was  struck  by  a 
hand  car. 

XXIII,  Emergencies. 

Attention  is  called  to  the  discussion  of 
the  question  of  contributory  negligence 
in  actions  under  emergencies  in  VII.  h, 
of  the  note  to  Jacobs  v.  H.  J.  Koehler 
Sporting  Goods  Co.  ante,  104,  and  to 
other  notes  therein  cited.  The  cases  set 
out  below  apply  principles  not  peculiar 
to  actions  for  injuries  or  death  of  chil- 
dren, and  are  only  illustrative  and  not 
exhaustive. 

Whether  or  not  a  bright  boy  eight 
years  old  exercised  that  degree  of  care 
reasonably  to  be  expected  from  an  ordi- 
narily prudent  boy  of  his  age  under  the 
circumstances  was  held  to  be  a  question 
for  the  jury,  where  it  appeared  that 
while  he  was  driving  cows  along  a  high- 
way crossed  by  a  railroad,  he  attempted 
to  save  one  of  the  animals  which  had 
broken  away  and  run  towards  the  cross- 
ing, and  moved  so  close  to  the  track, 
although  not  upon  it,  with  his  back 
toward  a  train  rapidly  approaching  in 
plain  sight,  that  he  was  struck  by  the 
engine  and  killed.  Christensen  v.  Ore- 
gon Short  Line  R.  Co.  (1905)  29  Utah, 
192,  80  Pac.  746.  The  court  stated,  how- 
ever, that  if  it  should  apply  the  same 
legal  test  to  the  actions  of  the  boy  aa 
would  ordinarily  be  applied  under  like 
circumstances  to  persons  of  mature 
years,  it  was  not  prepared  to  say,  as  a 
matter  of  law,  that  he  was  guilty  of 
contributory  negligence. 

And  a  fourteen-year-old  boy  cannot 
be  charged  with  contributory  negligence 
in  remaining  on  a  railroad  bridge  and 
attempting  to  rescue  a  girl  companion 
of  about  the  same  age  who  falls  be- 
tween the  ties  in  attempting  to  escape 
from,  an  approaching  train.  Becker  v. 
Louisville  &  N.  R.  Co.  (1901)  110  Ky. 
474,  53  L.R.A.  267,  96  Am.  St.  Rep.  459, 
61  S.  W.  997. 

And  see  Spooner  v.  Delaware,  L.  ft  W. 
R.  Co.  cited  in  XIV.  supra,  where  an 
eight-year-old  girl  in  attempting  to  res- 
cue other  children  was  run  over  by  a 
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train  while  her  foot  was  caught  in  a 
defective  crossing;  also  Copley  v.  New 
Haven  &  N.  Co.  and  Geist  v.  Missouri 
P.  E.  Co.  under  IV.  supra,  and  Tyler 
v.  New  York  &  N.  E.  R.  Co.  under  VIII. 
d,  supra,  where  an  infant  in  crossing  the 
track  discovered  a  train  too  late  and 
attempted  to  drive  across  in  front  of 
it. 

See  also  cases  under  XVI.  supra. 

XXIV.  statutory  provisions. 

The  New  Jersey  statute  making  it 
unlawful  for  any  person  other  than  those 
connected  with  or  employed  on  a  rail- 
road to  walk  on  the  tracks,  except  when 
the  same  shall  he  laid  on  a  highway,  and 
providing  that  any  person  injured  by 
an  engine  or  car  while  walking,  stand- 
ing,  or  playing  on  a  railroad,  or  by  jump- 
ing on  or  off  a  car  while  in  motion,  shall 
be  deemed  to  have  contributed  to  the 
injuries  sustained,  and  shall  not  recover 
therefor,  has  been  held  not  to  apply  to 
a  child  of  such  an  age  that  at  common 
law  it  would  not  be  chargeable  with  con- 
tributory negligence.  Erie  R.  Co.  v. 
Swiderski  (1912)  117  C-  C.  A.  17,  197 
Fed.  521.  The  action  was  for  injury  to 
a  child  seven  or  eight  years  old  while 
playing  about  a  freight  car  in  a  street, 
it  being  apparently  assumed  that  a  child 
of  this  age  is  incapable  of  contributory 
negligence. 

As  making  a  distinction,  as  regards 
the  liability  of  a  railroad  company,  in 
cases  of  injuries  to  infants  and  adults 
because  of  faihire  to  fence  the  track,  due 
to  the  difference  in  the  conduct  ordi- 
narily to  be  expected  in  the  two  classes 
of  person?,  attentioa  is  called,  among 
possibly  other  decisions,  to  several  Wis- 
eonsin  cases  dealing  with  the  effect  of  a 
statute  making  railroad  companies  lia- 
ble, on  failure  to  fence  the  track,  for  all 
damages  to  domestic  animals  and  per-« 
sons  ^'occasioned'in  any  manner  in  whoie 
or  in  part"  by  want  of  a  fence.-  Thus, 
it  has  been  held  that,  whether  or  not  the 
want  of  a  fence  might  properly  be  said 
to  be  the  cause  in  any  degree  of  an 
injury  to  an  adult  who  enters  on  a  rail- 
road track  and  is  struck  by  a  train,  the 
lack  of  such  a  fence  may  be  the  cause 
"in  whole  or  in  part"  of  such  an  injury 
to  a  child  who,  on  account  of  lack  of 
judgment  and  discretion,  and  a  ten- 
dency to  follow  the  instinct  of  curiosity, 
might  more  easily  wander  on  the  track 
because  of  the  lack  of  a  fence.  See 
Schrier  v.  Milwaukee,  L.  S.  &  W.  R.  Co. 
(1886)  65  Wis.  457,  27  N.  W.  167  (child 
eighteen  months  old) ;  Schwind  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1909)  140  Wis. 
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1,  133  Am.  St.  Rep.  1055,  121  N.  W. 
639  (boy  ten  years  old) ;  Ulicke  v.  Chi- 
cago &  N.  W.  R.  Co.  (1912)  152  Wis. 
236,  139  N.  W.  189  (boy  fifteen  years 
old). 

XXV,  Miscellaneous. 

A  boy  thirteen  years  old  will  not  be 
presumed  to  have  sufficient  discretion  to 
be  chargeable  with  contributory  negli- 
gence, in  going  in  front  of  a  car,  in 
response  to  a  request  of  an  employee  of 
the  railroad  company,  and  pulling,  in 
an  effort  to  assist  in  moving  the  car, 
with  the  result  that  while  pulling  and 
walking  backwards,  out  of  sight  of  oth- 
ers engaged  in  moving  the  car,  he 
stumbles  over  a  stone  between  the  rails 
and  is  run  over.  Rhodes  v.  Qeorgia  R. 
&  Bkg.  Co.  (1889)  84  Oa.  320,  20  Am. 
St.  Rep.  362,  10  S.  E.  922.  See  also 
AsHBY  V.  Norfolk  Southern  R.  Co. 
ante,  116,  where  an  eight-year-old  child 
was  held  not  chargeable  with  negligence 
in  helping  to  push  a  loaded  push  car. 

Where  a  bright  girl  eight  years  old 
fell  from  an  embankment  .upon  a  rail- 
road track  and  was  killed  by  a  train, 
the  court  in  Robertson  v.  New  York 
(1894)  7  Misc.  645,  28  N.  Y.  Supp.  13, 
affirmed  without  opinion  in  (1896)  149 
N.  Y.  609,  44  N.  E.  1128,  held  that,  neg- 
ligence on  the  part  of  the  defendant  be- 
ing assumed,  the  complaint  was  proper- 
ly dismissed  for  insufficient  proof  of  the 
absence  of  contributory  negligence, 
where  it  appeared  that  the  girl  saw  the 
train  approaching,  and,  although  the 
danger  of  a  fall  was  obvious,  left  a 
position  of  safety,  and  ran  down  a  hill 
onto  the  embankment. 

In  an  action  for  injury  to  a  boy  (ago 
not  stated)  while  crossing  a  railroad 
track,  where  there  was  evidence  that  at 
the  time  he  was  struck  by  the  car  he 
was  bending  over  on  the  track  tying  his 
shoe,  it  was  held  that  it  was  not  erron- 
eous to  instruct  the  jury  that  if  they 
found  that  su6h  act  was  contributory 
negligence  they  should  find  for  the  de- 
fendant, the  evidence  failing  to  show 
that  the  boy  did  not  have  sufficient  dis- 
cretion to  be  guilty  of  contributory  neg- 
ligence. Over  V.  Missouri,  K.  &  T.  R. 
Co.  (1903)  —  Tex.  Civ.  App.  — ,  73  S. 
W.  535.  The  decision,  ho  we  ver^.  appar- 
ently ib  based  on  the  theory  that  as  the 
question  of  the  indiscretion  of  the  infant 
was  not  raised  in  the  lower  court  he 
must  be  treated  as  though  he  were  an 
adult. 

Where  an  eight-year-old  boy  in  pass- 
ing over  a  railroad  track  at  a  crossing 
was  injured  by  coming  in  coQtact  with 
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an  electrified  third  rail,  it  was  held  in 
Tarlucki  v.  West  Jersey  &  S.  F.  R.  Co. 
(1914)  86  N.  J.  L.  301,  90  Atl.  1117,  that 
a  verdict  directed  for  the  defendant 
could  not  he  sustained  on  the  ground  of 
contributory  negligence,  the  court  stat- 
ing that  this  was  a  question  for  the  jury 
under  the  debatable  facts  in  the  case, 
particularly  in  view  of  the  immature 
age  of  the  plaintiff. 

A  fourteen-year-old  boy  accustomed  to 
cars,  who,  after  passing  through  a  train 
standing  on  a  crossing,  stood  so  near 


another  track'  that  he  was  struck  by  an 
engine,  which  he  might  have  seen  ap- 
proaching in  ample  time  to  have  avoided 
it,  while  he  looked  under  the  cars 
through  which  he  had  passed  for  a  com- 
panion, was  held  in  Cleveland,  C.  C.  & 
St.  L.  R,  Co.  V.  Gahan  (1902)  24  Ohio 
C.  C.  277,  guilty  of  contributory  negli- 
gence as  matter  of  law  in  standing  in 
such  a  position  of  danger  without  tak- 
ing any  precautions  to  avoid  passing 
trains.  R.  E.  H. 
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MARGARET  KYLE,  Admrr.,  etc.,  of  Wal- 
ter Kyle,  Deceased, 

V. 

BOSTON  ELEVATED  RAILWAY  COM- 
PANY. 

(215  Mass.  260,  102  N.  E.  310.) 

Street  railway  —  oolllsion  with  child 

—  contributory  negligence. 

A  six-year-old  child  is  guilty  of  negli- 
gence in  following  other  children  across 
street  car  tracks  at  a  place  other  than  a 
street  crossing  without  exercising  any  care 
to  ascertain  whether  or  not  a  car  is  ap- 
proaching, which  will  preclude  a  recovery 
in  case  he  is  struck  and  killed  by  a  car. 
For  other  oases,  see  Street  Railways,  III.  c, 

in  Dig,  1^62  N.  8, 

(June  17,  1913.) 

REPORT  by  the  Superior  Court  for  Suffolk 
County  lor  the  opinion  of  the  Supreme 
Judicial  Court  after  directing  a  verdict  in 
defendant's  favor  of  an  action  brought  to 
recover  damages  for  the  alleged .  negligent 
killing  of  plaintiff's  infant  child.  Judgment 
for  defendant. 

The  facts  are  stated  in  the  opinion. 
'     Messrs.  W.  W.  Clarke  and  C.  J.  Mul- 
doon,  Jr.,  for  plaintiff: 

The  infant  plaintiff,  as  a  traveler,  was  re- 
quired to  exercise  only  such  degree  of  care 
as,  under  like  conditions,  would  have  been 
exercised  by  the  ordinarily  prudent  child 
of  the  same  age;  namely,  six  years. 

McDermott  v.  Boston  Elcv.  R.  Co.  184 
Mass.  126,  100  Am.  St.  Rep.  548,  68  N.  E. 

Note. —  For  circumstances  under  which 
child  crossing  street  car  track  is  guilty  of 
negligence  either  as  matter  of  law  or  fact, 
see  annotation  following  Bothwell  v.  Boston 
Eler.  R.  Co.  post,  172. 

As  to  contributory  negligence  of  children 
generally,  see  annotation  following  Jacobs 
v.  H.  J.  Koehler  Sporting  Ooods  Go.  ante, 
10. 
L.R.A.1017F. 


34,  14  Am.  Neg.  Rep.  671;  Beale  v.  Old 
Colony  Street  R.  Co.  196  Mass.  119,  81  N. 
E.  867;  Y'oung  v.  Small,  188  Mass.  4,  108 
Am.  St.  Rep.  457,  73  N.  E.  1019;  Slattery 
V.  Lawrence  Ice  Co.  190  Mass.  79,  76  N.  B. 
459,  19  Am.  Neg.  Rep.  298;  Sullivan  v.  Bos- 
ton Elev.  R.  Co.  192  Mass.  37,  78  N.  E.  382, 
20  Am.  Neg.  Rep.  561;  Burns  v.  Worcester 
Consol.  Street  R.  Co.  193  Mass.  64,  78  N. 
E.  740;  Kennedy  v.  Worcester  Consol.  Street 
R.  Co.  210  Mass.  132,  96  N.  E.  78;  Pureell 
V.  Boston  Elev.  R.  Co.  211  Maes.  79,  97  N, 
E.  626. 

As  a  pedestrian  crossing  the  street,  he 
had  a  right  to  expect  that  the  defendant's 
car  would  not  be  driven  at  so  dangerously 
high  a  rate  of  speed  without  the  usual  and 
required  warning  signal  being  given. 

Murphy  v.  Boston  Elev.  R.  Co.  204  Mass. 
229,  90  N.  E.  398;  Hatch  v.  Boston  &  N. 
Street  R.  Co.  205  Mass.  410,  92  N.  E.  523; 
Hunt  V.  Old  Colony  Street  R.  Co.  206  Mass. 
11,  91  N.  E.  883;  Albee  v.  Boston  Elev.  R. 
Co.  209  Mass.  6,  95  N.  E.  110;  Jeddrey  v. 
Boston  &  N.  Street  R.  Co.  198  Mass.  232, 
84  N.  E.  316;  Birmingham  R.  Light  &  P. 
Co.  V.  Oldham,  3  Ann.  Cas.  336,  note:  Lun- 
derkin  v.  Boston  Elev.  R.  Co.  211  Mass. 
144,  97  N.  E.  743;  Beale  v.  Old  Colony 
Street  R.  Co.  196  Mass.  119,  81  N.  E.  867; 
McDermott  v.  Boston  Elev.  R.  Co.  184  Mass. 
126,  100  Am.  St  Rep.  548,  68  N.  £.  34,  14 
Am.  Neg.  Rep.  571. 

Knowing  the  usual  rate  of  speed  of  ears 
at  that  place,  and  being  familiar  with  the 
custom  of  the  defendant's  cars  of  slowing 
down  at  the  "special  work,"  it  is  a  fair  in- 
ference that  the  plaintiff's  intestate  relied 
on  these  facts  in  making  up  his  mind  with 
regard  to  his  ability  to  cross  in  safety. 

Pureell  V.  Boston  Elev.  R.  Co.  211  Mass. 
79,  97  N.  E.  626;  Beale  v.  Old  Colony  Street 
R.  Co.  196  Mass.  119,  81  N.  E.  867;  Gold- 
berg V.  Boston  Elev.  R.  Co.  212  Mass.  13, 
98  N.  E.  676;  Lucarelli  v.  Boston  Elev.  R, 
Co.  213  Mass.  454,  100  N.  E.  632. 

Messrs.  Henry  S.  MacPherson  and 
John  B,  Mabar  for  defendant. 
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MortoBy  J.,  delivered  the  opinion  of  the 
eourt: 

This  is  an  action  of  tort  to  recover  for 
the  death  of  the  plaintifiTs  child,  a  boy  five 
years  and  eleven  months  old,  who  was  run 
over  and  killed  on  Huntington  avenue  in 
Boston  at  about  7:25  o'clock  In  the  evening 
of  May  4, 1900,  by  a  car  operated  by  the  de- 
fendant. At  the  close  of  the  evidence  a  ver- 
dict was  ordered  for  the  defendant  on  the 
ground  that  the  plaintiff's  intestate  was 
not  in  the  exercise  of  due  care.  The  case 
is  here  on  the  plaintiff's  exceptions. 

We  do  not  find  it  necessary  to  consider 
whether  there  liras  evidence  of  gross  negli- 
gence on  the  part  of  the  motorman,  since  we 
are  of  opinion  that  the  ruling  was  right  on 
the  ground  on  which  it  was  put. 

The  evidence  showed  that  the  plaintiff's 
intestate,  whom  we  shall  speak  of  as  the 
plaintiff,  was  playing  in  the  park  with  three 
or  four  other  boys  somewhat  older  than 
himself,  and  that  they  all  started  to  run 
aeross  the  avenue  towards  Ward  street. 
The  others  got  over  safely,  but  the  plain- 
tiff, who  was  the  last,  got  about  as  far  as 
the  middle  of  the  track,  when  he  was  struck 
by  the  car.  The  car  was  in  plain  sight  and 
well  lighted,  and  the  street  also  was  well 
lighted.  There  is  Nothing  to  show  that  the 
plaintiff  looked  or  listened,  or  attempted  in 
any  way  to  exercise  any  care  to  avoid  a  col- 
lision, but  started  with  the  other  boys  to 
run  across  the  track  in  front  of  a  rapidly  ^ 


approaching  car,  which  wa«  so  near  to  him 
that  it  struck  him  when  he  had  got  only  half 
way  across  the  track.  We  assume  what  is, 
of  course,  self-evident,  that  due  care  on  the 
part  of  a  child  of  six  doee  not,  and  cannot, 
involve  the  same  degree  of  heedfulness  as  in 
the  case  of  an  adult,  and  that  the  fact  that 
a  child  is  following  other  children  may  un- 
der some  circumstances  be  considered  as 
bearing  on  the  question  of  its  due  care,  but 
after  making  all  proper  allowances  some- 
thing must  remain  which  shows  the  exercise 
of  some  care,  and  we  are  unable  to  find  that 
in  this  case.  The  place  where  the  accident 
happened  was  not  on  a  cross  walk,  as  in 
McDermott  v.  Boston  Elev.  R.  Co.  184  Mass. 
120,  100  Am.  St.  Rep.  548,  68  N.  E.  34,  14 
Am.  Neg.  Rep.  571,  but  was  in  the  space  re- 
served for  the  street  railway,  and  the  case 
resembles  more,  we  think,  the  cases  of  Young 
V.  Small,  188  Mass.  4,  108  Am.  St.  Rep.  457, 
73  N.  E.  1019;  Murphy  v.  Boston  Elev.  R. 
Co.  188  Mass.  8,  73  N.  E.  1018;  Morey  v. 
Gloucester  Street  R.  Co.  171  Mass.  164,  50 
N.  E.  530;  Stackpole  v.  Boston  Elev.  R.  Co. 
103  Mass.  562,  79  N.  E.  740,  and  Russo  v. 
Charles  S.  Brown  Co.  198  Mass.  473,  84  N. 
E.  840,  than  the  cases  of  McDermott  v. 
Boston  Elev.  R.  Co.  supra,  and  Breen  v. 
Boston  Elev.  R.  Co.  211  Mass.  519,  98  N.  E. 
611,  on  which  amongst  others  the  plaintiff 
relies. 

Judgment  on  the  verdict  for  the  defend- 
ant. 


MASSACHUSETTS   SUPRGME  JUDI- 
CIAL  COUKT. 

BONNYLIN  ADAMS,  by  Next*  Friend, 

v. 

BOSTON  ELEVATED  RAILWAY  COM- 
PANY. 


CLARENCE  ADAMS 

V. 

SAME. 

(222  Mass.  350, 110  N.  E.  965.) 

Street   railvrays  i—   croBStng^  tracks   i— 
ntgUgence  of  child. 

A  6ix-and-one-half-yea];-old  child  is  negli- 
gent in  crossing  street  car  tracks  behind  a 
passing  car  in  such  a  manner  as  to  come 
into  contact  with  the  side  of  a  car  moving 
on  the  other  track,  so  as  to  be  precluded 

Note.  —  For  circumstances  under  which 
child  croBSUig  street  car  track  is  guilty  of 
negligence  either  as  matter  of  law  or  fact, 
see  annotation  following  Bothwell  v.  Boston 
Elev.  R.  Co.  jfost,  172. 

As  to  contributory  negligence  of  children 
generally,  see  annotation  following  Jacobs  v. 
H.  J.  Koehler  Sporting  Qoods  Co.  ante,  10. 
L.ILA.1917F. 


from  holding  the  street  car  company  liable 
for  the  resulting  injury. 
For  other  casest  see  Street  RailwayB,  HI.  o, 
in  Dig,  1-62  N.  8. 

(January   6,    1916.) 

f^  XCEPTI0N8  by  defendant  to  rulings  of 
li  the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  actions  brought  to 
recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  by  coming  in  contact 
with  defendant's  car  and  to  recover  expenses 
incurred  became  of  the  injuries,  which  re- 
sulted in  verdicts  for  both  plaintiffs.  Sus- 
tained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederick  Manley  Ives,  for  defend* 
ant: 

Plaintiff  could  not  recover  if  she  ran  into 
the  side  of  the  car,  even  if  she  listened,  and 
even  if  the  gong  was  not  rung,  and  it  was 
immaterial  whether  she  listened  and  heard 
no  gong,  because  if  ,she  had  looked  she 
could  not  help  but  see  the  car. 

Itzkowits  V.  Boston  Elev.  R.  Co.  186 
Mass.  142,  71  N.  B.  206;  Fitsgerald  v.  Bos- 
ten  Blev.  R  Co.  194  Mass.  242,  80  N.  K 
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224;  Beirne  ▼.  Lawrence  &  M.  Street  R.  Co. 
107  Mass.  173,  83  N.  E.  350;  Krock  v. 
Boston  Eley.  R.  Co.  214  Mass.  308,  101  N. 
£.  968;  Mabry  v.  Boston  Elev.  R.  Co.  214 
Mass.  463,  102  N.  £.  309 ;  Callahan  y.  Bos- 
ton Elev.  R.  Co.  215  Mass.  171»  102  N.  E. 
330;  Sheehan  v.  Boston  &  N.  Street  R.  Co. 
215  Mass.  463,  102  N.  E.  690. 

Messrs.  Chester  M.  Pratt  and  Berry  & 
Bucknam,  for  plaintiffs: 

The  question  whether  the  plaintiff  exer- 
cised the  degree  of  care  reasonably  to  be  ex- 
pected from  a  child  of  her  age  was  for  the 
jury. 

I'urcell  V.  Boston  Elev.  R.  Co.  211  Mass. 
70,  07  N.  E.  626;  Goldberg  v.  Boston  Elev. 
R.  Co.  212  Mass.  13,  98  N.  E.  676;  Beale 
V.  Old  Colony  Street  R.  Co.  106  Mass.  119, 
81  N.  E.  867;  Tripp  v.  Taft,  219  Mass.  81, 
106  N.  E.  678;  Angelary  v.  Springfield 
Street  R.  Co.  213  Mass.  110,  99  N.  E.  970; 
Aycrs  v.  Ratshesky,  213  Mass.  589,  101  N. 
E.  78;  Aiken  v.  Holyoke  Street  R.  Co.  180 
Masa  8,  61  N.  E.  557,  15  Am.  Neg.  Rep. 
73;  McDermott  v.  Boston  Elev.  R.  Co.  184 
Mass.  126,  100  Am.  St.  Rep.  648,  68  N.  E. 
34,  14  Am.  Neg.  Rep.  571. 

Rugg,  Ch.  J.^  delivered  the  opinion  of  the 
court: 

The  first  of  these  actions  is  by  a  child, 
who  will  be  called  the  plaintiff  hereafter,. to 
recover  f<w  personal  injuries  received  by  her 
wliile  traveling  on  foot  on  Dudley  street  in 
Roxbury,  by  coming  into  contact  with  a  car 
of  the  defendant;  and  the  second  is  by  her 
father  to  recover  his  expenses  incurred  inci- 
dent to  these  injuries.  The  plaintiff,  who 
at  the  time  of  the  accident  was  about  six 
and  one  half  years  old,  testified,  in  sub- 
stance, that  being  on  the  sidewalk  and  hav- 
ing seen  a  yellow  car  on  the  farther  track 
come  to  a  stop  and  people  waiting  to  get 
on  it,  and,  having  let  a  green  car  on  the 
nearer  track  go  by  her,  "she  ran  across  the 
street  behind  the  green  car  listening  for 
the  gong  of  the  yellow  car.  She  was  pretty 
close  to  the  back  of  the  green  car  and 
heard  no  gong,  or  she  would  not  have  run 
across;  .  .  .  the  front  of  the  vellow 
car  hit  her.  The  last  time  she  saw  the  yel- 
low car  before  she  came  in  collision  with 
it,  it  was  at  a  standstill,  and  while  she  was 
crossing  the  street  she  could  not  see  the  yel- 
low car  because  the  green  car  obstructed  her 
view.  The  green  car  she  ran  behind  did  not 
stop  at  all,  but  continued  on  its  way." 

A  rule  of  the  defendant  required  the 
motorman  of  the  yellow  car  to  sound  his 
gong  under  the  circumstances  disclosed.  A 
witness  named  Bowman,  called  by  the  plain- 
tiff, testified  that  "he  saw  the  plaintiff  run 
behind  an  outbound  car  and  bump  into  an 
inbound  car  near  the  front.  It  seemed  t^ 
L.R.A.1917F. 


him  that  she  ran  into  the  side  of  the  car 
near  the  front.  He  thought  she  would  bump 
into  something  when  he  saw  her  crossing 
the  street." 

The  evidence  presented  by  the  defendant 
tended  to  show  that  the  plaintiff  did  not  run 
behind  another  car  at  all,  but  without  the 
intervention  of  any  car  passing  on  the  near- 
er track,  ran  directly  into  the  side  of  the 
car,  by  which  she  was  injured.  In  this  state 
of  the  evidence,  the  defendant  asked  for 
this  instruction:  "If  the  jury  believe  that 
the  plaintiff,  Bonnylin  Adams,  was  injured 
by  running  into  the  side  of  the  car,  the 
plaintiff  in  neither  case  can  recover  even 
though  she  ran  behind  another  car  ana 
listened  and  heard  no  gong." 

This  request  was  denied  and  no  particu- 
lar instructions  were  given  touching  the 
aspect  of  the  case  of  her  running  from  be- 
hind another  car  into  the  side  of  the  car  by 
which  she  was  injured. 

There  was  a  material  difference  in  the 
testimony  of  the  plaintiff  and  that  of  the 
witness  Bowman,  called  by  her,  as  to 
the  way  in  which  the  accident  happened.  Ac- 
cording to  the  plaintiff^s  account,  she  went 
behind  the  green  car  and  was  hit  by  the 
front  of  the  yellow  car.  This  fairly  was 
susceptible  of  the  construction  that  she 
reached  some  point  in  front  of  the  yellow 
car  before  it  had  advanced  far.  enough  to 
hit  her.  According  to  Bowman's  narrative, 
she  was  not  hit  by  the  front  of  the  car  at 
all,  but  herself  ran  into  the  side  of  the  car. 
This  fairly  is  susceptible  of  the  meaning 
that  she  ran  into  the  body  of  the  car.  If 
she  did  that,  having  crossed'  the  nearer 
track  behind  a  car  which  did  not  stop  at 
all,  but  kept  moving  all  the  time,  she  could 
not  have  been  exercising  the  care  which 
even  a  child  of  her  years  should  exercise.  It 
is  not  due  care  even  for  a  child  of  six  years 
to  run  into  the  side  of  a  car  just  starting 
from  a  stationary  position,  as  was  that 
which  injured  the  plaintiff,  and  which,  if 
she  ran  into  its  side,  must  have  been  plain- 
ly within  her  vision  long  enough  for  her  to 
avoid  running  into  it,  when  there  v^^s  uo 
diverting  travel  on  the  street  other  than 
the  car  in  the -rear  of  which  she  had  passed. 
The  case  at  bar  plainly  is  distinguishable 
from  Emery  v.  Boston  Elev.  R.  Co.  218  Mass. 
255,  105  N.  E.  880,  PiTrcell  v.  Boston  Elev. 
R.  Co.  211  Mass.  70,  07  N.  E.  626,  and  like 
cases. 

No  instructions  covering  this  point  were 
given.  There  was  evidence  to  which  the  re- 
quest was  applicable.  It  was  not  evidence 
fragmentary  or  indecisive.  It  might  be  the 
turning  point  of  the  case.  The  charge  in- 
timated to  the  jury  that  there  were  only  two 
theories  of  the  way  in  which  the  injury  oc- 
curred; the  one  in  substance  according  to 
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the  plaintiff's  testimony,  and  if  this  was 
true  she  might  be  found  to  be  in  the  exer- 
cise of  due  care;  and  the  other  according 
to  the  testimony  of  witnesses  called  by  the 
defendant,  and  ^f  this  was  true  she  was  not 
in  the  exercise  of  due  eare.  There  was  in 
reality  a  third  way  in  which  the  jury 
might  have  found  that  it  happened^  as  has 
been  pointed  out,  and  to  which  the  attention 
of  the  judge  was  directed  by  the  defendant's 
request.  The  refusal  to  grant  it  or  to  cover 
the  subject-matter  in  the  charge  was  error. 
It  is  not  necessary  to  consider  whether 


the  defendant's  exception  to  l^e  supple- 
mental chai'ge  given  by  the  judge  in  the 
absence  of  both  counsel,  in  response  to  the 
question  .presented  by  the  jury  after  some 
deliberation,  ^  and  to  the  highly  improper 
suggestion  of  another  attorney  then  in  court 
touching  the  question  of  the  jury,  and  ad- 
dressed to  the  court  without  robuke,  in  the 
presence  of  the  jury,  was  seasonably  taken 
and  ought  to  be  sustained,  as  it  is  not  like- 
ly to  be  repeated  on  a  new  triaL 
Exceptions  sustained. 
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WILLIAM  J.  BOTHWELLi  Adrar.,  etc.,  of 
William  J.  Both  well.  Deceased, 

V. 

BOSTON    ELEVATED    RAILWAY    COM- 
PANY. 

(215  Mass.  46T,  102  N.  E.  665.) 

Evidence  •«•  contradiction  —  afflnnatlTe 
evidence. 

1.  A  statement  of  a  witness  at  a  coroner's 
inquest,  ofl*er(>d  in  evidence  to  contradict 
him  in  an  action  for  damages  for  wrongful 
death,  is  not  affirmative  evidence  of  the  facts 
stated. 

For  other  cases,  see  Evidence,  X.  d,  in  Dig. 
1-52  y.  8. 

Dentil  —  right  to  recover  —  care  —  effect 
of  frigrht. 

2.  That  a  nine-year<old  boy  was  fleeing 
in  fear  from  a  Ghinamas  whom  he  had  been 
tormenting,  wiien  he  ran  in  front  of  a  street 
car  which  killed  him,  does  not  eliminate  the 
necessity  of  care  on  his  part  to  sustain  a 
recovery  against  the  street  car  company  for 
Tiis  death,  under  a  statute  authorizing  a 
recovery  for  death  negligently  caused  to  a 
person  not  a  passenger  "in  the  exercise  of 
dne  care." 

JrV>r  other  cases,  see  Death,  IV.  if^  Dig.  1^52 
N.  8. 

Appeal  —  Instructing  jndgntent  entry  ^ 
trial  by  jury. 

3.  The  constitutional  right  to  trial  by 
jury  does  not  prevent  an  appellate  .court, 
in  reversing  a  judgment  for  one  person 
which  was  entered  upon  a  verdict  which 
should  have  been  directed  for  the  other  per- 
son, from  directing  that  the  judgment  shall 
be  entered  for  the  person  for  whom  the  trial 
court  should  have  directed  the  verdict. 
For  other  oases,  see  Jury,  I.  d,  J,  in  Dig. 

(September  12,  1913.) 

Note. —  For   circumstances  under  which 
cliild  crossing  street  car  track  is  guilty  of 
n^ligence  as  mstter  of  law  or  fact,  see  sett- 
notation  fcHlowitig  this  case,  poat^  172. 
L.R.A.1917F. 


I^XCEPTIONS  by  defendant  to  rulings 
J  of  the  Superior  Court  for  Suffolk  Coun- 
ty made  .  during  the  trial  of  an  action 
brought  to  recover  damages  for  the  death 
of  plaintifT's  intestate  which  resulted  in  ft 
verdict  for  plaintiff.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fletcher  Ranney,  Wesley  E. 
Monk,  and  Thomas  Allen,  Jr.,  for  de- 
fendant : 

In  an  action  against  a  street  railway  com- 
pany for  the  death  of  a  person  not  a  pas- 
senger or  employee  plaintiff^s  intestate  must 
be  shown  to  have  been  "actively  and  act- 
ually" in  the  exercise  of  due  dilig^'nce. 

As  to  due  care  generally  in  crossing 
streets,  see: 

Murphy  v.  Boston  Elev.  R.  Co.  188  Mass- 
8,  73  N.  E.  1018,  18  Am.  Ncg.  Rep.  129; 
Morey  v.  Gloucester  Street  R.  Co.  171  Mass. 
164,  50  N.  E.  530;  Donovan  Y.  Lynn  &  B. 
R.  Co.  185  Mass.  533,  70  N.  E.  1029;  Stack- 
pole  V.  Boston  Elev.  R.  Co.  193  Mass.  562, 
79  N.  E.  740;  Berg  v.  Old  Colony  Street 
R.  Co.  208  Mass.  434,  94  N.  E.  704;  Haynes 
V.  Boston  Elev.  R.  Co.  204  Mass.  249,  90 
N.  E.  419. 

Even  in  suits  at  common  law  for  suffer- 
ing, there  is  no  case  where  fright  has  been 
held  to  supply  the  place  of  care, 

Gannon  v.  New  York,  N.  H.  &  H.  R.  Co. 
173  Mass.  41,  43  L.R.A.  833,  52  N.  E.  107.5, 

5  Am.  Neg.  Rep.  013;  Dixon  v.  New  York, 
N.  H.  &  H.  R.  Co.  207  Mass.  126,  92  N. 
E.  1030. 

Fright  of  plaintiff*8  intestate  cannot  be 
invoked  as  an  excuse  for  putting  himself 
in  a  position  of  peril. 

Black  V.  New  York,  N.  H.  &  H.  R.  Co.  193 
Mass.  448,  7  L.R.A.(N.S.)  148,  79  N.  E. 
797,  0  Ann.  Cas.  485;  Rundgren  v.  Boston 

6  N.  Street  R.  Co.  201  Mass.  156,  87  N.  E. 
189. 

Dixon's  evidence  at  the  inquest  to  the  ef- 

As  to  contributory  negligence  of  children 
generaHy,  sec  'annotation  following  Jacobs 
▼.  H.  J*  Koehier'  Sporting  Goods  Ca  ante, 
10. 
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feet  that  Willie  was  not  teasing  the  China- 
man was  part  of  a  statement  offered  by  the 
defendant  merely  to  contradict  Dixon,  and 
is  not  substantive  evidence  in  this  case. 

Robinson  v.  Old  Colony  Street  R.  Co.  189 
Mass.  594,  76  X.  E.  190;  Snow  v.  Adams, 
200  Mass.  251,  85  N.  E.  1052. 

Messrs.  Coakley  &  Sherman,  1>.  H. 
Coakley,  R.  H.  Sherman,  and  Ij.  F. 
Monahan,  for  plaintiff. 

Rugs,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  seeks  damages  for  the  death 
of  his  intestate  under  Stat.  1907,  chap.  302, 
which  authorizes  recovery  from  a  street  rail- 
way company  whose  servants  in  the  con- 
duct of  its  business  negligently  cause  the 
death  of  a  person  not  a  passenger  or  an  em- 
ployee, "in  the  exercise  of  due  care."  The 
uncontradicted  evidence  shows  that  the 
plaintiff's  intestate  at  the  time  of  the  acci- 
dent was  nine  years  and  nine  months  old. 
With  other  boys  he  was  standing  on  a  side- 
walk looking  at  a  Chinaman  who  was  fixing 
something  on  the  floor  of  a  shop  with  a 
hatchet.  The  boys  were  "teasing"  or  "mock- 
ing" the  Chinaman,  who,  after  a  few  min- 
utes, "got  up  with  the  hatchet  in  the  air 
and  walked  toward  the  door."  Thereupon 
the  boys,  some  of  them  in  fright,  scattered 
in  different  directions,  the  plaintiff's  intes- 
tate running  into  the  street  in  front  of  a 
car  of  the  defendant  and  being  fatally  in- 
jured. The  only  fair  inference  from  the 
evidence  is  that  the  plaintiiTs  intestate  was 
engaged  with  the  other  boys  in  vexing  the 
Chinaman.  The  testimony  of  one  of  his 
companions  was  that  "McLeod  and  Miele 
were  with  him.  They  were  looking  at  the 
Chinaman,  teasing  him.  .  .  .  The  boys 
teased  the  Chinaman."  While  that  of  an- 
other was:  "We  were  mocking  the  China- 
man." There  was  nothing  to  impair  the 
force  of  this  testimony.  The  contrary  sen- 
tence in  the  statement  of  one  of  the  plain- 
tiff's witnesses  at  the  inquest,  offered  sole- 
ly to  contradict  his  testimony  at  the  trial 
in  the  superior  court  in  a  different  respect, 
was  not  affirmative  evidence  of  the  fact. 
The  point  to  be  decided  is  whether  a  finding 
was  warranted  that  the  plaintiff's  intestate 
was  "in  the  exercise  of  due  care,"  as  re- 
quired by  the  statute  as  a  condition  of  re- 
covery. It  is  not  contended  that  there  is 
any  evidence  of  active  exercise  of  care  by 
the  deceased.  But  the  plaintiff's  position  is 
that  his*  intestate  was  relieved  from  such 
exercise  of  care  by  reason  of  the  fear  into 
which  he  was  thrown  by  the  conduct  of  the 
Chinaman. 

Much  may  be  excused  in  a  person  under 
the  impulse  oi  fear  induced  by  circumstances 
over  which  he  has  no  control  and  for  which 
L.R.A.1917P. 


he  is  not  responsible.  Conduct  which  unhesi- 
tatingly would  be  pronounced  wanting  in 
care  in  a  person  under  normal  conditions 
may  be  found  prudent  in  one  overwhelmed 
by  fright  or  confronted  with  the  necessity  of 
instant  action  in  imminent  peril.  Where 
the  fear  has  been  caused  by  the  defendant 
there  is  even  more  reason  for  judging  with 
leniency  the  conduct  of  the  person  who  suf- 
fers harm  under  such  circumstances.  But 
in  order  that  this  doctrine  may  be  invoked, 
the  injured  person  himself  must  be  free  from 
blameworthy  participation  in  the  event 
which  has  caused  the  fright.  Wrongful  con- 
duct cannot  be  treated  as  fm  excuse  for  be- 
ing in  a  position  of  danger.  Black  v.  New 
York,  N.  H.  &  H.  R.  Co.  193  Mass.  448,  450, 
7  L.R.A.(N.S.)  148,  79  N.  E.  797,  9  Ann. 
Cas.  485;  Rundgren  v.  Boston  &  N.  Street 
R.  Co.  201  Mass.  156, 158,  87  N.  E.  189.  The 
plaintiff's  intestate  was  engaged  with  his 
companions  in  the  wrongful  project  of  "teas- 
ing" and  "mocking"  a  Chinaman  at  work  on 
his  own  premises.  It  might  reasonably  have 
been  anticipated  that  in  some  way  he  would 
attempt  to  be  rid  of  his  tormentors.  But 
whatever  may  be  said  of  his  conduct  in  try- 
ing to  scare  the  boys  away,  or  of  relative 
rights  between  him  and  the  boys,  it  is  never- 
theless true  that  the  acts  in  which  the  plain- 
tiff's intestate  joined  were  wholly  without 
justification,  and  were  wrong.  It  was  not 
an  unnatural  result  of  these  acts  that  he 
should  be  momentarily  put  in  fear  by  the 
victim  of  his  hectoring. 

But  whether  there  could  be  recovery  if  the 
intestate  had  survived  and  brought  an  ac- 
tion in  his  own  name,  it  is  plain  that  the 
present  action  cannot  be  maintained.  If, 
while  thus  suffering  from  fright,  fatal  in- 
juries are  sustained  by  reason  of  impact  with 
a  street  railway  car,  it  cannot  be  said  that 
the  injured  person  was  "actively  and  actual- 
ly" in  the  exercise  of  the  diligence  which 
has  been  held  to  be  necessary  in  order  that 
there  may  be  recovery  under  this  statute. 
It  has  been  settled  after  elaborate  considera- 
tion that  the  words  "due  care"  in  this  stat- 
ute mean  something  more  than  a  negative 
and  passive  freedom  from  fault,  and  require 
reasonably  intelligent  and  energetic  atten- 
tion to  safety,  and  stand  on  the  same  basis 
as  if  they  were  used  in  an  indictment  under 
the  same  statute.  They  are  not  satisfied  by 
"invoking  for  the  test  of  the  defendant's 
liability  under  the  statute  its  liability  at 
common  law  in  case  of  an  action  for  compen- 
sation for  an  injury  short  of  death."  Hud- 
son V.  Lynn  &  B.  R.  Co.  185  Mass.  510,  521, 
71  N.  E.  71,  16  Am.  Keg.  Rep.  366.  It 
follows  that  the  defendant's  request  should 
have  been  granted  to  the  effect  that  a  ver- 
dict be  directed  in  its  favor. 

It  is  urged  by  the  defendant  that  this  it 
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a  proper  ease  for  this  court  to  exercise  the 
power  vested  in  it  by  Stat.  1909,  chap.  236, 
and  to  direct  by  its  rescript  that  judgment 
be  entered  for  the  defendant.  The  case  ap- 
pears to  have  been  fully  and  fairly  tried, 
with  an  inti^ligent  appreciation  by  counsel 
on  each  side  of  the  issues  inyolved  and  of 
the  principles  of  law  applicable  to  it>  and 
its  merits  on  the  ample  report  of  the  eyi« 
dence  contained  in  the  .e3U!q)tion  seem  plain. 
Therefore  it  appears  to  be  a  case  where  the 
statute  properly  may  he  invoked.  Archer 
V.  Eldredge^  204  Mass.  323,  327,  90  N.  £. 
525;  Grebenstein  v.  Stone  &  W.  Engineer- 
ing Corp.  205  Mass.  431,  440,  91  N.  E.  411; 
Newhall  v.  Enterprise  Min.  Co.  205  Mass. 
585,  137  Am.  St.  Rep.  461,  91  N.  £.  905; 
Burke  v.  Hodge,  211  Mass.  156,  163,  97  N. 
£.  920,  Ann.  Cas.  1913B,  381. 

This  course  would  be  followed  without 
discussion  but  for  the  decision  of  Slocum 
T.  Kew  York  L.  Ins.  Co.  228  U.  S.  364,  57 
1$,  ed.  879,  33  Sup.  Ct.  Rep.  523,  Ann.  Cas. 
1914D,  1029,  which  holds  that  "the  right  of 
trial  by  jury"  secured  by  article  7  of  the 
Amendments  to  the  Constitution  of  the 
United  States  does  not  permit  the  entry, 
after  a  verdict  in  favor  of  one  party,  of  a 
judgment  for  the  opposing  party  under  cir- 
cumstances like  those  in  the  case  at  bar. 
The  question  there  arose  in  reviewing  the 
action  of  the  circuit  court  of  appeals,  which 
under  the  Conformity  Act  (U.  S.  Rev.  Stat, 
§  914,  Comp.  Stat.  1916,  §  1537),  and  fol- 
k>wing  a  Pennsylvania  statute,  had  entered 
judgment  in  favor  of  the  party  for  whom  the 
trial  court  erroneously  refused  to  direct  a 
verdict.  The  substance  of  that  decision  is 
that  it  is  an  unconstitutional  exercise  of  the 
power  of  legislation  to  authorise  the  entry 
of  judgment  in  a  case  where  a  trial  by  jury 
has  been  had,  except  in  conformity  to  the 
verdict,  and  that,  although  the  error  com- 
mitted by  the  trial  court  may  consist  solely 
in  its  refusal  to  direct  a  verdict  in  favor 
of  one  party,  yet  after  a  verdict  wrongly 
rendered  in  favor  of  the  adverse  party  as 
the  direct  result  of  such  erroneous  refusal, 
the  only  method  for  correcting  that  error 
within  the  reach  of  the  legislative  or  judi- 
cial departments  of  government  is  to  order 
a  new  trial,  and  this  because  of  the  scope 
of  the  meaning  of  "trial  by  jury,"  as  se- 
cured by  the  7th  Amendment  to  the  Federal 
Constitution.  That  decision  is  not  a  final 
or  binding  authority  on  this  court,  for  the 
reason  that  the  7th  Amendment  does  not 
control  the  action  of  the  several  states  in 
abridging  trial  by  jury  within  their  own 
jurisdiction.  It  applies  only  to  the  courts 
and  Congress  of  the  United  States.  Pear- 
son V.  Yewdall,  05  U.  S.  294,  206,  24  L.  ed. 
436,  437;  Twining  v.  New  Jersey,  211  U.  S. 
79,  98,  53  L.  ^.  97,  105,  20  Sup.  Ct«  Rep. 
L.R.A.1917F. 


14.  The  decision  of  Slocum  v.  New  York  L. 
Ins.  Co.  was  rendered  by  a  bare  majority 
of  a  divided  court,  four  of  the  justices, 
among  whom  is  a  former  chief  justice  of  this 
court,  joining  in  a  dissenting  opinion.  But 
the  deference  due  to  a  decision  by  the  high* 
est  court  of  the  nation  when  it  challenges 
the  constitutionality  of  our  statute  (as  it 
does  because  our  own  Constitution  secures 
the  right  of  trial  by  jury)  renders  neces- 
sary thorough  consideration,  even  though 
our  statute  has  been  acted  upon  heretofore 
in  numerous  instances  without  question  of 
its  validity. 

The  substance  of  our  statute  is  that  in 
civil  cases  where  at  the  trial  a  request  has 
been  made  that  on  all  the  evidence  a  finding 
or  verdict  be  returned  for  either  party,  and 
such  request  has  been  denied  and  a  finding 
or  verdict  has  been  rendered  contrary  there- 
to, and  it  shall  be  held  by  this  court  on  ex- 
ceptions that  such  request  should  have  been 
granted,  then,  if  all  exceptions  by  the  pre- 
vailing party  shall  be  overruled,  this  court 
may  by  rescript  direct  the  entry  in  the  trial 
court  of  judgment  for  the  party  in  whoso 
behalf  the  request  for  the  finding  or  verdict 
was  made  and  erroneously  refused.  Before 
the  Statute  of  1909  no  such  power  resided 
in  any  of  our  courts.  The  practice  is  stated 
with  clearness  in  Smith  v.  Lincoln,  198 
Mass.  388,  84  N.  £.  408,  where  it  was  held 
that  after  a  verdict  the  only  power  of  the 
trial  judge  was  to  set  aside  the  verdict.  The 
aim  of  the  act  is  plain  both  from  its  provi- 
sions and  its  title, — "To  provide  for  expe- 
diting the  final  determination  of  causes." 
However  laudable  the  design  for  preventing 
delays  in  the  administration  of  justice,  it 
can  be  exercised  only  in  accordance  with  the 
limitations  imposed  by  the  Constitution. 
Article  15  of  the  Declaration  of  Rights  of 
our  Constitution  provides:  "In  all  contro- 
versies concerning  property,  and  in  all  suits 
between  two  or  more  persons,  except  in  cases 
in  which  it  has  heretofore  been  otherwise 
used  and  praetised,  the  parties  have  a  right 
to  a  trial  by  jury;  and  this  method  of  pro- 
cedure shall  be  held  sacred,  unless,  in  causes 
arising  on  the  high  seas,  and  such  as  relate 
to  mariners'  wages,  the  legislature  shall 
hereafter  find  it  necessary  to  alter  it."  This 
article  has  been  discussed  in  numerous  cases. 
It  has  been  held  that  the  legiskiture  may 
regulate  the  mode  in  which  the  right  shall 
be  exercised,  and  that  such  regulation  does 
not  impair  the  substance  of  the  right.  This 
rule  has  been  applied  to  statutes  requiring 
as  a  condition  precedent  to  the  trial  an  af- 
fidavit of  defense  (Hunt  v.  Lucas,  99  Mass. 
404),  the  filing  of  claim  for  a  trial  by  jury 
in  order  to  prevent  waiver  of  the  right 
(Foster  v.  Morse,  182  Mass.  354,  42  Am, 
t  Rep.  438  >>  appeal  from  decision  of  tribunal 
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without  a  jury  (Kenirey'a  Case,  108  Ma^. 
492),  the  giving  of  bail  and  security  for 
costs  on  appeal  from  trial  before  a  magis- 
trate (Jones  V.  Robbins,  8  Gray,  329,  341; 
Hapgood  V.  Doherty,  8  Gray,  373),  and  to 
statutes  changing  the  rule  as  to  challenges 
of  jurors  (Com.  v.  Dorsey,  103  Mass.  412), 
the  qualifications  of  jurors  (Com.  v.  Wong 
Chung,  186  Mass:  231,  71  N.  E.  292,  1  Ann. 
Cas.  193;  Com.  v.  Worcester,  3  Pick.  462), 
and  the  weight  to  be  given  to  evidence 
(Holmes  v<  Hunt,  122  l^iass.  505,  516,  28 
Am.  Rep.  381),  and  restricting  the  right 
of  the  trial  judge  to  set  aside  a  verdict  to 
cases  where  motion  therefor  is  made  and 
to  reasons  stated  (Peirson  v.  Boston  Elev. 
R.  Co,  191  Mass.  223,  229,  77  N.  E.  709; 
Loveland  v.  Rand,  200  Mass.  142,  85  N.  E. 
948 ;  James  v.  Boston  Elev.  R.  Co.  213  Mass. 
424,  100  N.  E.  545).  See  Com.  v.  Barry,  9 
Allen,  276. 

On  the  other  hand,  it  has  been  said  that 
trial  by  jury  implies  power  of  the  judge  to 
set  aside  a  verdict  and  grant  a  new  trial, 
which  cannot  be  impaired  by  the  legislature. 
Opinion  of  Justices,  207  Mass.  606,  94  N.  E. 
846;  Capital  Traction  Co.  v.  Hof,  174  U. 
S.  1,  43  L.  ed.  873,  19  Sup.  Ct.  Rep.  580. 

None  of  these  cases  are  decisive  of  the 
point  now  presented.  It  becomes  necessary 
to  consider  the  nature  of  the  trial  by  jury 
secured  by  our  Constitution.  There  was 
great  diversity  in  the  form  of  jury  trial  ex- 
isting in  the  several  states  at  the  time  of 
the  adoption  of  the  Constitution  of  the 
United  States.  This  is  discussed  with 
fecundity  of  illustration  by  Hamilton  in 
No.  83  of  the  Federalist.  Plurality  of  jury 
trials  in  Massachusetts  in  the  same  case 
there  is  referred  to.  Indeed,  this  variety  of 
custom  between  the  states  has  been  said  to 
have  been  the  reason  why  no  articles  secur- 
ing trial  by  jury  in  civil  cases  was  inserted 
in  the  Constitution  by  the  convention  which 
framed  it.    6  Elliot,  Debates,  550. 

The  trial  by  jury  preserved  by  our  Con- 
stitution is  the  common-law  trial  by  jury 
in  its  essential  characteristics  as  known  and 
understood  at  the  time  the  Constitution  was 
adopted.  Com.  v.  Anthes,  5  Gray,  185-229. 
It  did  not  mean  to  preserve  the  minor  de- 
tails or  unessential  formalities  of  the  trial 
by  jury  as  it  then  existed,  either  in  Eng- 
land or  here.  Tliat  is  plain  bbth  on  reason 
and  authority.  Trial  by  jury  in  some  form 
had  existed  since  the  early  settlement  of 
this  state.  Modifications  of  the  system  as 
practised  in  the  mother  country  had  grown 
up  by  custom  and  by  legislation  in  the 
colony  and  province  of  Massachusetts  Bay. 
It  is  not  to  be  thought  that  the  framers  of 
our  Constitution  in  1780,  performing  their 
labors  in  the  midst  of  the  War  of  the  Revo- 
lution, had  in  mind  the  system  of  the 
L.R.A.1917F. 


mother  country,  rather  than  that  with 
which  they  were  familiar  by  daily  observa- 
tion. As  we  understand,  the  substance  of 
trial  by  jury  in  England  and  in  Massltchu- 
setts  was  the  same,  although  there  were  dif- 
ferences of  detail.  Parker  v.  Simpson,  180 
Mass.  334-356,  62  N.  E.  401.  If,  however, 
essential  differences  existed,  it  seems  to  us 
not  open  to  debate  that  the  ttial  by  jury 
known  and  practised  in  this  state  at  the 
time  the  Ck>nstitutiOn  was  framed  and 
adopted  was  the  one  meant  by  article  15  of 
our  Declaration  of  Rights.  It  was  pointed 
out,  with  attipie  reference  to  the  statutes, 
by  Mr.  Justice  Story  in  United  States  v. 
Wonson,  1  Oall.  5,  Fed.  Cas.  No.  16,750, 
that  both  in  the  colonial  and  provincial 
periods  of  the  history  of  our  commonwealth 
two  trials  by  jury  upon  the  same  issues  in 
the  same  case  often  were  permissible  as  of 
right,  one  in  the  court  of  first  instance  and 
one  in  the  appellate  court.  This  continued 
to  be  the  law  until  after  the  ratification  of 
the  Federal  Constitution.  Stat.  1782,  chap. 
11,  §§  2,  5,  chap.  14,  §  8j  Stat.  1784,  chap; 
28,  §  8.  It  has  never  been  suggested,  so 
far  as  we  are  aware,  that  this  double  jury 
trial  was  one  of  the  incidents  of  the  con- 
stitutional right  of  our  citizens.  Under  our 
practice  trial  by  jury  in  its  constitutional 
sense  does  not  include  all  the  features  which 
attach  to  the  right  in  England.  This  is 
pointed  out  in  Simmons  v.  Fish,  210  Mass. 
563,  669,  97  N.  E.  102,  Ann.  Cas.  .191 2D, 
588,  where  one  diffferencfr  touching  the  scope 
of  a  new  trial  is  discussed.  Our  cases  there 
are  reviewed  at  length,  and  it  is  shown  that 
a  new  trial  in  this  state  (contrary  to  the 
established  law  of  England)  ha-s  Ijeen  con- 
strued not  to  require  a  new  trial  of  all  the 
issues  raised  by  the  pleadings  when  in  law 
and  in  the  exercise  of  sound  sense  it  ap- 
pears that  the  issue  as  to  which  alone  error 
was  committed  in  the  trial  is  wliolly  separ- 
able from  those  as  to  which  a  full  and  fair 
trial  in  law  was  had,  and  mav  with  entire 
justice  and  a  jealous  regard  to  the  rights 
of  all  parties,  both  in  their  strictly  logal 
aspects  and  in  the  practical  phases  likely 
to  arise  in  a  jury  trial,  be  submitted  as  a 
separate  and  distinct  matter  to  be  deter- 
mined by  a  new  jury.  This  power  is  exer- 
cised with  caution.  But  its  existence  does 
not  impair  in  any  of  its  essential  features 
the  right  of  trial  by  jury  which  the  Con- 
stitution commands  to  be  h«ld  sacred.  See 
Randall  v.  Peerless  Motor  Car  Co.  212  Mass: 
382,  392,  99  N.  E.  '221;  Simmons  v.  Fish, 
210  Mass.  663,  97  N.  E.  102,  Ann.  Cas. 
1912D,  588,  and  cases  collected. 

It  Was  a  part  of  common-law  "trial  by  jury 
that  the  plaintiff  might  become  nonsuited  as 
of  right  at  any  time  before  verdict  if  not 
before   judgment.     Derick   ▼.   Taylor,    171 
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Mass.  444,  50  K.  E.  1088,  and  cases  there 
ooliected;  Z  Tidd,  Pr.  667;  Haskell  t.  Whit> 
ney,  12  Masft.  47,  and  casea  cited  in  note 
at  page  49.  But  as  early  as  1820  it  was 
decided  tliat  in  this  commonwealth,  appar» 
ently  as  a  practice  long  existing,  a  plaints 
had  BO  aueh  right  after  tlie  case  was  opened 
to  the  jury.  Looke  v.  Wood,  16  J^Iass.  317. 
See  Earl  Carpenter  &  Sons  Co.  v.Xew  Yaa:k« 
N.  H.  &  ^.  B.  Co.  184  Mass.  08,  68  N.  E, 
28.  It  is  pointed  out»  both  in  tlie  opinion 
and  in  the  dissent,  in  Slocum  v.  New  York 
L.  Ins.  Co.  228  U.  S.  364,  57  L.  ed.  879,  33 
Sup.  Ct.  Rep.  623,  Ann.  Cas.  1914D,  1029, 
that  there  is  no  novelty  in  a  judgment  being 
given  at  common  law  without  a  verdict  by 
a  jury,  for  that  was  accomplished  by  a  de- 
murrer to  evidence.  Cop  eland  v.  New  Eng- 
land Ins.  Co.  22  Pick.  135.  It  is  stated  that 
our  statutes  make  simpler  provision  for 
reaching  the  result  available  by  that  com- 
mon-law method.  Golden  v.  Knowles,  120 
Mass.  336.  There  are  other  similar  in- 
stances. It  is  laid  down  in  2  Tidd's  Prac> 
tice,  900 — a  work  of  tmdoubted  authority  as 
to  common  law, — as  a  principle  of  jury 
praetl<;e  at  common  law,  tiiat  '4t  sometimes 
happens  that  a  point  is  reserved  or  saved 
by  the  judge  at  nisi  prius  with  liberty  to 
apply  to  the  court. for  a  nonsuit  or  verdict; 
in  whie)i  case  the  court  has  been  in  the 
habit  of  considering  itself  in  the  situation 
of  the  judge,  at  the  time  of  the  objection 
raised,  and  a  nonsuit  or  verdict  is  entered 
according  to  their  deter minatiott  without 
subjecting  the  parties  tv  Hie  delay  aaad  ex- 
pense of  a  new  trial."  Numerous  cases  there 
are  cited  where  such  practice  has  been 
adopted,  the  followiDg' being  the  most  perti- 
nent: Cox  V.  Kitchin,  1  Bos.  &  P.  338,  126 
Eng.  Reprint,  938)  Attwood  v.  Sniall,  1 
Mann.  A  R.  046,  261(a);  Mead  v.  Robi»r 
son,  Barnes,  notes,  4dl,  04  Eng*  Reprint, 
09J>;  Kempt  v.  Strafford,  Barnes,  notes,  455, 
94  Eng.  Reprint,  1001.  Judgment  appears 
not  inirequently  to  have  been  entered  by 
order  of  the  appellate  court  upon  special 
case,  stated*  See,  for  example,  ^Wright  ex 
dem.  Plowden  v.  Cartwright,  1  Burr,  282, 
97  Eng.  Reprint,  316,  1  Ld.  Kenyon,  529; 
Atkin  v.  Barwiek,  .1  Strange,  16«7,  93  Eng. 
Reprint,  450;  Coppendale  v.  Bridgen,  2 
Burr,  814,  97  Eng.  Reprint,  676.  Iliis  prac- 
tice seems  to  have  been  followed  in  New 
York  in  some  instances  (Holmes  v.  Di 
Camp,  1  Johns.  34,  3  Am.  Dec.  293;  Hatten 
▼.  Speyer,  1  Johns.  37),  and  perhaps  rested 
in  noany  instances  on  consent  (2  Tidd,  Pr. 
898).  This  is  akin  to  our  practice  on  a 
case  stated.  Massachusetts  Nat.  Bank  v. 
Bullock,  120  Mass.  86.  . 

A  somewhat  analogous  practice  is  de- 
scribed at  leiigth  jin  Treacher  v.  Hinton,  4 
Barn,  &  Aid.  413,  416,  417,  106  Eng.  Re- 
L.RA.1917F. 


print,  988,  23  Revised  Rep.  326)  in  the  com- 
pulsory nonsuit  by  the  judge,  giving  the 
plaintiff  liberty  to  move  for  a  verdict  in 
his  favor,  which,  if  subsequently  ruled  to 
have  been  required  by  law,  then  might  be 
entered  to  be  as  effective  as  if  pronounced 
by  the  jury.  This  case,  decided  in  1821, 
states  apparently  a  well-understood  and 
ancient  common^Iaw  practice,  no  doubt  in 
existence  at  the  time  of  the  adoption  of  our 
Constitution.  Illustrations  of  this  practice 
are  to  be  found  in  Hobbs  v.  London  &  S.  W. 
R.  Co.  L.  R.  10  Q.  B.  Ill,  113,  125,  44  L.  J. 
Q.  B.  49,  »2  L.  T.  N.  S.  852,  23  Week.  Rep. 
520,  6  Eng.  Rul.  Cas.  381 ;  Reed  v.  Kilburn 
Co-op.  Soc.  L.  R.  10  Q.  B.  264.  See  26 
Harvard  L.  Rev.  732.  It  has  not  been  com- 
monly supposed  that  in  England  any  im- 
pairment of  the  vitals  of  trial  by  jury  has 
been  wrought  by  modern  statutes.  See  8 
Am.  L.  Rev.  256,  274.  Yet  a  practice  simi- 
lar to  that  prescribed  by  our  statute  exists 
there.  McQuire  v.  Western  Morning  News 
Co.  [1903]  2  J[v.  B.  100,  113,  3  B.  R.  C.  490, 
72  L.  J.  Q.  B>  N.  S.  612,  61  Week.  Rep. 
689,  88  L.  T.  N.  S.  757,  19  Times  L.  R.  471. 

In  view  of  all  these  considerations  we  ar^ 
of  opinion  that  Stat.  1909,  chap.  236,  is  not 
a  violation  of  the  right  to  a  trial  by  jury 
secured  by  our  Constitution.  The  falling 
into  disuse  of  the  two  trials,  which  existed 
in  many  instances  as  of  right  in  this  com- 
monwealth at  the  adoption  of  the  Constitu- 
tion, within  half  a  centxiry  thereafter,  U 
evidence  to  this  conclusion.  This  is  coti- 
iinlied  by  the  early  denial  to  the  plaintiff 
of  the  right  to  become  nonsuited  after  the 
evidence  was  in.  It  is  supported  by  the 
common-law  practice  to .  which  reference  has 
been  made. 

The  essence  of  trial  by  jury  is  that  con- 
troverted facts  shall  be  decided  by  A  jury. 
The  constitutlohal  right  to  trial  by  jury  is 
preserved  in  this  regard  when  each  party 
harf  one  lair  opportunity  to  present  to  a  jury 
the  evidence  on  which  he  claims  to  raise  an 
ibsue  of  fact.  •  If  he  fails  utterly  to  improve 
that  opportunity,  there  is  no  constitutional 
guaranty .  that  be  shall  be  giv6h  another 
chance.  He  has  had  his  day  in  court.  One 
feature  of  ideal  administration  of  justice  by 
the  jury  system  is  that  correct  rulings  of 
law  shall  be  made  by  the  presiding  judge. 
If  the  record  is  so  framed  and  preserved 
that  the  same  result  may  be  reached  at  a 
later  time  as  would  have  been  attained  by 
such  correct  rulings  at  the  trial,  that  end  is 
attained  by  constitutional  means.  The  func- 
tion of  the  jury  is  to  pass  upon  the  facts  in- 
volved in  an  action.  The  statute  now  under 
review  does  not  infringe  upon  this  province 
in  any  d^ree.  A  trial  judge  always  has  had 
power  to  direct  a  verdict  provided  the  law 
required  it.'     The   statute  simply   permits 
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that  to  be  done  by  this  court  which  ought 
to  have  been  done  at  the  trial.  The  hypothe- 
sis by  which  alone  it  permits  the  order  to 
be  made  is  that  at  the  trial  no  question  of 
fact  was  in  truth  presented,  but  only  one  of 
law  which  the  court  should  have  ruled  as 
such.  It  does  not  disturb  the  plain  bound- 
ary between  fact,  which  a  jury  must  deter- 
mine, and  law,  which  the  court  must  rule. 
It  permits  the  right  ruling  to  be  given  at  a 
time  later  than  that  at  which  it  should 
have  been  made  when  no  substantial  rights 
have  accrued  in  the  meantime. 

We  are  of  opinion  that  the  history  of  our 
practice  as  to  trial  by  jury  both  before  and 
since  the  adoption  of  the  Constitution  shows 
that  the  trial  by  jury  of  our  Constitution 
has  slightly  more  flexibility  in  its  adapta- 
tion of  details  to  the  changing  needs  of  so- 
ciety without  in  any  degree  impairing  its 


essential  diaracter  than  is  ruled  fay  the  ma- 
jority of  the  court  in  Slocum  v.  New  York 
L.  Ins.  Co.  We  are  constrained  not  to  adopt 
the  reasoning  or  the  conclusion  of  that  opin^ 
ion  as  correctly  defining  the  scopis  of  legis- 
lative power  under  our  Constitution.  Stat. 
1909,  chap.  236,  is  not  in  violation  of  our 
Constitution.  This  result  is  in  harmony 
with  the  decisions  of  many  other  courts.^ 
We  do  not  rest  this  judgment  upon  their  au- 
thority, however,  for  we  have  not  under- 
taken the  historical  study  of  the  several  con- 
stitutional provisions  under  which  they 
have  arisen  to  determine  tlieir  weight. 

The  defendant's  exceptions  are  sustained, 
and  in  accordance  with  Stat.  1909,  chap. 
236,  judgment  is  to  be  entered  in  the  su- 
perior court  for  the  defendant  and  rescript 
is  to  go  to  that  effect. 


^Anderson  v.  Fred  Johnson  Co.  116  Minn. 
56,  133  N.  W.  85;  Muench  v.  Heinemann, 
119  Wis.  441,  448,  96  N.  W.  800,  16  Am. 
Neg.  Rep.  221;  Hay  v.  Baraboo,  127  Wis. 
1,  3  L.R.A.(N.S.)  84,  115  Am.  St.  Rep.  977, 
105  N.  W.  664;  Cornette  v.  Baltimore  &  O. 
R.  Co.  116  C.  C.  A.  61,  196  Fed.  59;  Bailey 
V.  Willoughby,  33  Okla.  194,  124  Pac.  955; 
McVeety  v.  Harvey  Mercantile  Co.  24  N.  D. 
246,  139  N.  W.  586,  Ann.  Cas.  1915B,  1028; 
Fishburne  v.  Robinson,  49  Wash.  271,  96 
Pac.  80;  Roe  v.  Standard  Furniture  Co. 
41  Wash.   546,   83   Pac.   1109;    Cruikshank 


v.  St.  Paul  F.  &  M.  Ins.  Co.  76  Minn. 
266,  77  N.  W.  958;  Dalmas  ▼.  Kemble, 
215  Pa.  410,  64  Atl.  559;  American  Car 
&  Foundry  Co.  v.  Alexandria  Water  Co. 
221  Pa.  529,  128  Am.  St.  Rep.  749,  70 
Atl.  867,  15  Ann.  Cas.  641;  Manning 
V.  Orleans,  42  Neb,  712,  60  N.  W.  563;  Smith 
V.  Jones,  104  C.  C.  A.  329,  181  Fed.  819; 
Fries-Breslin  Co.  v.  Bergen,  99  C.  C.  A. 
384,  176  Fed.  76;  Carstairs  v.  American 
Bonding  &  T.  Co.  54  C.  C.  A.  85,  116  Fed. 
449 ;  Richmire  v.  Andrews  &,  G.  Elev.  Co.  11 
N.  D.  468,  92  N.  W.  819. 


Annotation — Circumstances  under  which  child  crossing  street  car  track  is 

guilty  of  negligence  either  as  matter  of  law  or  f act- 


/.  Mntroduciiofif    172. 

II.  Care  required  of  child,  173. 

III.  Negligence  as  question  of  fact: 

a.  In  general,   17 S. 
!>.  Riding  or  driving  across  track, 
177. 

o.  Obstructed  view;  passing  he* 

hind  car,   178. 
d.  Crossing  in  front  of  observed 

car,   ISO. 
6.  Falling  on  tracic,   181, 

J*  Introduction* 

Earlier  cases  on  this  question  are  set 
out  in  a  note  to  Holian  v.  Boston  Elev.  R. 
Co.  11  L.R.A.(N.S.)  166. 

As  to  liability  for  injury  to  children 
catching  rides  on  street  cars,  see  note 
to  Elie  V.  Lewiston,  A.  &  W.  Street  R. 
Co.  L.R.A.1916C,  104. 

This  note  is  designed  only  to  show 

the  circumstances  under  which  a  child, 

assumed  to  be  capable  of  contributory 

negligence,    has    been    held    n^ligent, 

either  as  a  matter  of  law  or  of  fact. 
L.R.A.1917F. 


III. '--continued^ 

/.  Diverted  attention;  playing  in 

street,    182. 
g.  Coasting  in  street^    184. 

IV,  Negligence  as  question  of  Icur.* 

a.  In  general,   184. 

h.  Obstructed  view;  passing  5e- 

hind  oar,   18S. 
e.  (tossing  in  front  of  observed 

oar,  186. 
d.  Diverted  attention;  playing  in 

street,  188. 

The  question  whether  a  child  of  a  cer- 
tain age  is  capable  of  contributory  neg- 
ligence at  ally  even  when  arising  in  a 
case  when  the  child  was  crossing  a  street 
railway,  is  not  treated  in  this  note,  but 
is  considered  in  the  annotation  to  Jacobs 

V.  H.  J.  Koehler  Sporting  Gk>od8  Co. 
ante,  10.  So,  the  criterion  of  negligence, 
or  the  degree  of  care  required  of  a  child, 
is  treated  in  that  note,  and  is  not  covered 
in  the  present  note,  except  to  the  extent 
that  it  is  affected  distinctively  by  con- 
siderations peculiar  to  a  child  crossing  a 
street  railway  track. 
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The  decisions  in  Ktls  v.  Bostov  Elev. 
B.  Co.  (Mass.)  ante,  164,  Adams  t. 
Boston  Elev.  R.  Go.  (Mub.)  ante,  165, 
and  BoTHWELL  v.  Boston  Elev.  R.  Co. 
ante,  167,  apply  the  doctrine  of  eontribn- 
tory  negjigence  in  actions  for  injuries  to 
children  where  the  child  failed  to  ezer> 
else  any  care  in  crossing  street  ear  tracks. 
The  first  two  cases  are  important  as 
holding  that  even  children  five  years  and 
eleven  months  old  and  six  and  one-half 
years  old  respectively  are  not  excused 
from  exercising  some  care  to  avoid  street 
cars  while  crossing  the  track,  and  may 
be  charged  with  contributory  negligence 
as  matter  of  law  if  there  is  no  evidence 
that  they  exercised  any  care.  This  view 
is  supported  by  some  decisions  cited  in 
the  annotation  above  referred  to  ap- 
pended to  Jacobs  V.  H.  J.  Koehler  Sjwrt- 
ing  Goods  Co.,  on  the  general  question 
of  contributory  negligence  of  children. 
But,  as  is  there  shown,  some  courts  take 
the  view  that  children  of  these  ages 
should  be  conclusively  presumed  to  lack 
the  capacity,  judgpnent,  and  discretion 
essential  to  charge  one  with  contributory 
n^ligence;  while  other  court?,  and 
doubtless  the  majority,  hold  that  the 
question  of  capacity  on  the  part  of  chil- 
dren of  such  ages  cannot  be  determined 
as  matter  of  law,  but  is  for  the  jury, 
with  the  presumption  in  favor  of  inca- 
pacity. 

//.  Care  required  of  child. 

Supplementing  11  L.R.A.(N.S.)  167. 

The  rule,  that  the  standard  by  which 
the  conduct  of  a  child  should  be  meas- 
ured in  determining  whether  it  exercised 
due  care  to  avoid  danger  is  the  degree 
of  care  ordinarily  exercised  by  children 
of  the  same  age,  capacity,  discretion, 
knowledge,  and  experience,  under  the 
same  or  similar  circumstances,  has  been 
applied  in  many  cases  where  actions  were 
brought  for  injuries  to  children  in  cross- 
ing street  car  tracks.  See  cases  cited  in 
footnote  26  of  annotation  to  Jacobs  v.  H. 
J.  Koehler  Sporting  Goods  Co.  ante,  10. 
It  is  the  purpose  at  this  point,  as  before 
indicated,  to  show  the  application  of  the 
general  principles  considered  in  that 
note  only  in  so  far  as  they  involve  con- 
siderations distinctive  to  the  crossing  of 
street  car  tracks. 

The  question  of  the  duty  generally 
of  the  child  to  look  and  listen  before 
crossing  street  car  tracks  has  been  con- 
sidered in  several  cases.  Thus,  in 
Ruschenberg  v.  Southern  Electric  R.  Co. 
(1900)  161  Mo.  70,  61  S.  W.  626,  wh»e 
a  six-year-old  boy  was  killed  by  a  street 

car  while  attempting  to  cross  the  track. 
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an  instruction  was  held  not  prejudicial 
to  the  plaintiff  that  the  boy  was  required 
to  exercise  such  a  degree  of  care  and 
prudence  in  crossing  the  track  ''and  in 
looking  and  listening  for  the  car"  as  an 
ordinarily  careful  and  prudent  boy  of 
his  age  and  intelligence  would  have  exer- 
cised under  the  circumstances.  It  was 
said  that  the  measure  of  care  required 
was  such  only  as  a  boy  of  his  age  and 
intelligence  would  have  used  under  the 
circumstances,  and  that  whether  such  a 
boy  would  look  and  listen  before  cross- 
ing was  a  question  for  the  jury. 

However,  it  has  been  held  not  erro- 
neous to  refuse  an  instruction,  in  an  ac- 
tion for  injury  to  a  six-year-old  child 
due  to  being  struck  by  a  street  car  while 
attempting  to  cross  the  track,  that  there 
can  be  no  recovery  if  the  child  stepped 
on  the  track  without  first  looking  and 
listening,  it  being  sufficient  to  instruct 
the  jury  that  it  was  the  duty  of  the  child 
to  exercise  the  ordinary  care  of  a  person 
of  his  age  and  discretion  to  look  and 
listen.  Mullin  v.  St.  Louis  Transit  Co. 
(1906)  196  Mo.  572,  94  S.  W.  288. 

Also  in  Louisville  R.  Co.  v.  Phillips 
(1900)  22  Ky.  L.  Rep.  842,  58  S.  W.  996, 
an  action  for  injury  to  a  twelve-year-old 
girl  by  a  car  while  attempting  to  cross 
a  street  railway  track,  it  was  held  that 
an  instruction  was  properly  refused  that 
it  was  her  duty  to  look  and  listen,  and 
that  an  instruction  was  sufficient  that 
it  was  her  duty  to  exercise  such  caution 
as  might  be  reasonably  expected  of  one 
of  her  age  under  the  circumstances. 

In  the  annotation  above  cited,  ap- 
pended to  Jacobs  V.  H.  J.  Koehler  Sport- 
ing Goods  Co.,  on  the  general  question  of 
contributory  negligence  of  children,  the 
question  is  considered  in  III.  as  to  the 
age  at  which  a  child  is  required  to  exer- 
cise care  to  avoid  danger.  On  the  latter 
point,  attention  may  properly  be  called 
in  this  connection  to  a  Massachusetts 
decision  which  considers  particularly  the 
question  as  it  relates  to  crossing  street 
car  tracks.  Thus,  in  holding  that  the 
question  was  for  the  jury  whether  a 
child  four  years  old  was  capable  of  exer- 
cising care  in  crossing  a  street  car  track 
behind  another  child  who  was  slightly 
older,  in  such  close  proximity  to  a  rapid- 
ly approaching  car  that  he  was  struck 
by  the  fender  on  the  nearer  side  of  the 
car,  tho  court  in  Sullivan  v.  Boston, 
Elev.  R.  Co.  (1906)  192  Mass.  37,  78  N. 
E.  382,  20  Am.  Neg.  Rep.  661,  said: 
"There  doubtless  is  an  age  where  the 
court  can  say  as  matter  of  law  that  a 
child  cannot  exercise  any  care  under  any 
circumstances     There    also    is    an    age 
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where  the-  court  can  say  as  matter  oi  la.w 
tHat  a  minor  is  capable « of  exercising 
some  c%ire  under  circumstances  like  those 
in  question.  .  i  .  The  limits  o£  these 
two  classes  are  not .  settled  by  our  de- 
cisions. There  are  now,  and  probably 
always  will  be,  cases  where  it  fairly 
may  be  said,  as  it  was  said  in  the  case 
at  bar,,  that  the  child  did  not  under  the 
circumstances  exercise  any  care;  and  yet 
it  cannot  be  said  as  matter  of  law  that 
an  ordinarily  prudent  child  of  the  age, 
or  having  the  capacity,  of  the  child  in 
question — whichever  is  the  correct  state- 
ment— was  capable  or  incapable  of  exer- 
cising care.  Such  cases  must  be  left  to 
the  jur3%  In  such  cases  the  matter  is  not 
a  matter  of  conjecture,  and  yet  nothir^ 
more  can  be  proved  than  was  proved  in 
the  case  at  bar.  In  the  case  at  bar  it 
was  proved  that  the  plaintiff  in  question 
was  'a  lively  child,  active  and  energetic,' 
four  years  and  three  months  old.  The 
circumstances  calling  for  the  exercise  of 
care  on  his  part  were  these:  The  acci- 
dent happened  on  one  of  the  main 
thoroughfares  of  Boston,  on  which  the 
defendant  had  a  double-track  surface 
railway,  and,  if  the  plaintiff's  evidence 
was  to  be  believed,  a  car  was  running 
from  fifteen  to  twenty  miles  an  hour. 
This  boy,  while  crossing,  this  thorough- 
fare, walked  at  a  'pretty  lively'  gait,  or 
trotted  'at  a  fair  little  jog'  into  the 
forward  fender  of  the  defendant's  car. 
At  the  time  he  was  behind  another  boy, 
who  was  slightly  older.  This  made  out 
a  case  for  the  jury."  And  the  court 
upheld  a  verdict  for  the  plaintiff,  over- 
ruling a  contention  that  he  had  failed 
to  sustain  the  burden  of  proof  that  he 
was  incapable  of  exercising  any  care  and 
that  this  question  under  the  evidence 
was  merely  a  matter  of  conjecture. 

In  Reichle  v.  Philadelphia  Rapid 
Transit  Co.  (1913)  241  Pa.  1,  88  Atl.  79, 
where  a  child  was  injured  by  a  street 
car  while  she  was  attempting  to  cross 
the  track,  the  court  said;  "At  the  time 
of  the  accident  the  injured  child  was 
less  than  six  years  of  age.  Contributory 
negligence  cannot  be  imputed  to  a  child 
of  such  tender  years,  and  therefore  the 
whole  case  turns  on  the  question  of  the 
negligence  of  the  defendant." 

But  there  is  no  presumption  that  a 
bright  boy  eleven  years  old  who  is  ac- 
customed to  crossing  street  car  tracks  is 
incapable  of  contributory  negligence, 
while  attempting  to  cross  the  track,  in 
failing  to  observe  and  avoid  a  street  car 
approaching  ija  plain  sight.  JoUimore  v. 
Connecticut  Co.  (1912)  86  Conn.  314,  86 
Atl.  373. 
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Also  in  BVniea  v,  Bro(tiyn  Hi^ighi^  R. 
Co.  (1912)  i48  App.  Div.  794,  133'  N.  T. 
^upp.  243,  the  court,  in  'holding  that 
contributory  negligence  was  shown  as 
matter  of  law  on  the  part  of  the  boy 
ten  y^nrs  old  in  crossing  a  street  car 
track,  said  that  a  boy  of  this  age,  who 
is  not  shown  to  be  mentally  deficient, 
must  be  presumed  to  know  the  danger 
to  be  anticipated  from  crossing  in  front 
of  a  moving  car ;  and  that  where  the  evi- 
dence shows  that,  without  looking  at  any 
time  when  the  obligation  was  upon  him 
to  look,  and  when  the  exercise  of  any 
degree  of  care  would  have  obviated  the 
accident,  he  deliberately  walks  into  a 
position  of  danger,  it  is  not  proper  to 
submit  to  the  jury  the  question  either  of 
the  defense  of  negligence  or  that  of  the 
plaintiff's  lack  of  contributory  negli- 
gence, for  there  is  no  evidence  to  sup- 
port a  verdict  in  his  favor. 

That  a  bright  boy  nine  years  old  who 
has  had  experience  in  crossing  street  car 
tracks  and  has  been  instructed  and 
warned  in  that  regard  may  be  guilty  of 
contributory  negligence  as  matter  of  law 
in  failure  to  observe  and  avoid  a  street 
car  crossing  the  track  was  conceded  in 
Weitzel  v.  Detroit  United  R.  Co.  (1915) 
186  Mich.  7,  152  N.  W.  931,  9  N.  C.  C. 
A.  407,  rehearing  denied  in  (1915)  186 
Mich.  17,  153  N.  W.  881,  although  it 
was  held  that  under  the  particular  facts 
the  trial  court  had  erroneously  directed 
a  verdict  for  the  defendant  on  the 
ground  of  contributory  negligence,  this 
being  on  the  evidence  a  question  for  the 
jury. 

And  in  Hicks  v.  Nassau  Electric  R. 
Co.  (1900)  47  App.  Div.  479,  62  N.  Y; 
Supp.  697,  it  was  held  that  a  nine-year- 
old  girl  who  attempted  to  cross  a  street 
railway  track  in  front  of  an  approaching 
car  might  be  declared  sui  juris  as  matter 
of  law,  where  it  appeared  from  her  tes- 
timony that  she  was  aware  of  the  danger 
of  being  run  over  by  cars  unless  she 
looked  before  crossing,  that  she  saw  the 
car,  and,  thinking  she  could  cross '  in 
front  of  it,  attempted  to  do  s6,  but  was 
struck  by  it  and  injured. 

It  is  apparently  assumed  in  United 
R.  &  Electric  Co.  v.  Carneal  (1909)  110 
Md.  211,  72  Atl.  771,  that  a  child  not 
quite  three  years  of  age  is  required  to 
exercise  some  degree  of  care  in  crossing 
a  street  railway  track,  although  the  court 
in  this  instance  held  that  the  question 
of  contributory  negligence  was  for  the 
jury,  and  affirmed  a  judgment  for  the 
plaintiff.  The  weight  of  authority,  how- 
ever, as  appears  from  the  annotation 
aboye  cited,  apx>ended  to  Jacobs  v.  !Q.  J. 
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Koehler  Sporliag^^  Goods  60.^  ia  thai! 
thera  id  adBaatMilnsive  inesamptioQ  thai  a 
child  of  this  age  is  incapable  of  con-^ 
izibntoiy  negligeiuse. 

The  queetioB  has  arisen  in  a  f  ev  oases 
whether  infants  approaching  years  of 
matnxity  are  required  to  ex^eise  the 
same  degree  of  care  as  adults  in  cross- 
ing street  'car  tracks.  For  instan<^e,  in 
Campbell  v.  St  Louis  &  Suburban  R. 
Co.  (1903)  176  Mo.  161,  76  S.  W.  86, 
the  rule  wiui  laid  down  that  the  care  re- 
quired of  a  boy  sixteen  years  old  in  driv- 
ing across,  street  car  tracks  is  that  to 
be  expected  of  an  ordinarily  prudent 
boy  of  that  age,  and  not  of  an  ordinari- 
ly prudent  man  of  mature  years.  It  was 
said:  ''The  question  is,  not  what  would 
an  ordinarily  prudent  man  of  mature 
years  have  done  under  like  circum- 
stanced, but  what  would  an  ordinarily 
prudent  boy  of  sixteen  years  have  done 
under  like  conditions?  Care  and  pru- 
dence increase  with  that  experience 
which  years  of  maturity  bring,  but  do 
not  come  by  intuition  to  a  boy  in  whose 
veins  the  blood  of  youth  is  leaping,  and 
to  whom  danger  is  a  pleasant  incentive. 
Reasonable  men  considering  the  case 
might  construe  the  conduct  of  a  mature 
man  to  .  be  inconsistent  with  the  care 
that  should  be  expected  of  him,  and 
therefore  adjudge  him  guilty  of  negli- 
gence, yet  construe  the  same  conduct  in 
a  boy  of  sicxteen  years  as  nothing  more 
than  was  to  be  expected  of  one  of  his 
age.  We  do  not  mean  to  say  that  a  boy 
sixteen  years  old  is  to  be  excused  when 
he  fails  to  exercise  that  degree  of  care 
to  be  expected  of  an  ordinarily  prudent 
boy  of  that  age,  but  we  mean  that  he 
is  to  be  measured  by  the  standard  of  an 
ordinarily  prudent  boy,  not  by  that  of 
an  ordinarily  prudent  man  of  mature 
years.'' 

And  in  an  action  for  injury  to  a  six^ 
teen-year-old  girl,  while  riding  in  a 
wagon  driven  by  an  adult  across  a  street 
car  track,  by  collision  with  a  car,  the 
court  in  Zalotuchin  v.  Metropolitan 
Street  R.  Co.  (1908)  127  Mo.  App.  577, 
106  S.  W.  648,  in  holding  that  the  ques- 
tion o£  contributory  negligence  was  for 
the  jury,  stated  that  on  account  of  her 
minority  her  actions  should  not  be  meas- 
ured in  law  by  the  standard  to  be  ap- 
plied to  persons  of  mature  years. 

Also  in  Dubiver  v.  City  &  Suburban 
R.  Co.  (1904)  44  Or.  227,  74  Pac.  975,  75 
Pac.  693,  1  Ann.  Cas.  889.  an  action  for 
injury  to  a  fifteen-year-old  boy  by  col- 
lision with  a  street  car  while  he  was 
driving   a    deliveify    wagon    across    the 

track,  although  it  appeared  that  he  had 
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been  dieliveriog  goods  .  in  the  city  for 
more  than  a  year,  it  was  held  that  an 
instruction  was  not  erroneous,  that,  in 
determining  whether  he  was  guilty  of 
contributory  negligence,  the  jury  might 
take  into  consideration  his  age  and  char- 
acter, and  that  a  child  is  not  expected  to 
use  the  same  degree  of. care  and  pru- 
dence as  an  older  person. 

But  it  was  held  in  Binder  v.  Chicago 
City  R.  Co.  (1912)  176  HL  App.  603, 
that  a  boy  slightly  over  sixteen  years  of 
age,  who  had  been  born  and  reared  in 
Chicago .  and  resided  for  years  on  a 
street  on  which  street  cars  were 
operated,  had  graduated  from  the  gram- 
mar school  and  attended  a  manual  train- 
ing high  school  for  a  year,  and  was  em- 
ployed as  an  apprentice  at  the  plumbing 
trade  while  pursuing  a  course  of  study 
in  a  night  school,  was  chargeable  with 
the  same  degree  of  care  and  caution  for 
his  own  safety  in  crossing  street  car 
tracks  as  might  reasonably  be  expected 
of  an  adult. 

And  in  an  action  for  injury  to  a  fif^ 
teen-year-old  boy  by  colliision  with  a 
street  car  while  he  was  attempting  to 
drive  across  the  track,  the  court  in  San 
Antonio  Traction  Co.  v.  Kumpf  (1907) 
—  Tex.  Civ.  App,  — ,  99  S.  W.  863,  in 
reversing  on  other  grounds  a  judgment 
for  the  plaintiff,  stated,  with  reference 
to .  an  instruction  which  directed  the 
jury,  on  the  issue  of  contributory  n^li- 
gence,  to  take  into  consideration  the 
boy's  age  and  intelligence,  that  ''there 
was  no  testimony  tending  to  show  that 
he  did  not  have  such  intelligence  as  is 
ordinary  to  bOys  of  his  age,  who  would 
ordinarily  be  capable  of  exercising  as 
much  care  in  crossixig  a  street  railway 
as  an  adult;  and  we  hardly  think  that 
the  court  should  have  called  the  atten-r 
tion  of  the  jury  to  his  age  and  intelli- 
gence in  considering  whether  he  was 
guilty  of  contributory  negligence  in  drivr 
ing  upon  the  track  in  front  of  a  moving 
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car. 

In  Wills  V.  Ashland  Light,  Power  & 
Street  R.  Co.  (1900)  108  Wis.  255,  84 
N.  W.  998,  it  was  held  that  the  question 
whether  a  boy  nearly  fourteen  years  old» 
who  was  killed  by  a  street  car,  under- 
stood the  danger  of  going  on  the  track 
without  looking  and  listening  ''to  the 
same  extent  as  an  ordinary  adult  per* 
son"  did  not  present  an  issuable  fact' for, 
the  determination  of  the  jury. 

Ill,  Negligence  as  question  of  foot, 

a.  In  general. 

Generally,  as  to  whether  contributory 
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negligence  of  a  chiM  is  a  question  for 
the  court  or  for  the  jury,  see  VL  of 
annotation  to  Jacobs  v.  H.  J.  Koehler 
Sporting  Goods  Co.  ante,  84. 

Whether  or  not  a  child  was  negligent 
in  crossing  a  street  car  track  has  gen- 
erally been  held  a  question  for  the  jury, 
not  because  the  question  is  necessarily 
one  of  fact,  but  because  the  circum- 
stances have  usually  been  such  that  rea- 
sonable men-  might  possibly  differ  as  to 
the  inferences  to  be  drawn  therefrom. 
This  has  been  true  especially  in  cases  of 
injury  to  very  young  children.  Thus, 
in  an  action  for  injury  to  a  boy  seven 
years  old  by  a  street  car  while  attempt- 
ing to  cross  the  track,  the  circumstances 
of  the  accident  not  being  stated  in  the 
opinion,  the  court  in  Names  v.  Chicago 
City  R.  Co.  (1913)  180  111.  App.  483,  in 
sustaining  a  judgment  for  the  plaintiff, 
stated  that  in  view  of  the  plaintiff's  age 
the  question  whether  he  was  guilty  of 
contributory  negligence  was  for  the  jury, 
on  which  their  verdict  must  be  conclu- 
sive. 

And  in  Holdbridge  v.  Mendenhall 
(1900)  108  Wis.  1,  81  Am.  St.  Rep.  871, 
83  N.  W.  1109,  where  a  boy  six  years  and 
nine  months  old  was  run  over  by  a  street 
car,  and  it  appeared  that  he  was  play- 
ing in  the  street  and  had  not  noticed  the 
car,  the  court  stated  that  the  contention 
that  a  nonsuit  should  have  been  granted 
on  the  ground  of  contributory  negligence 
on  the  part  of  the  boy  or  his  parents 
could  not  be  sustained;  that  in  case  of 
an  accident  to  a  child  of  such  tender 
years  it  must  be  an  extreme  case  which 
would  warrant  a  court  in  granting  a 
nonsuit  on  the  ground  of  the  child's  neg- 
ligence; and  that  it  is  frequently  said 
that  such  a  child  cannot  be  held  guilty 
of  contributory  negligence  as  matter  of 
law,— citing  Johnson  v.  Chicago  &  N.  W. 
R.  Co.  (1880)  49  Wis.  529,  5  N.  "W.  886, 
and  McVoy  v.  Oakes  (1895)  91  Wis.  214, 
64  N.  W.  748. 

A  child  three  and  a  half  years  old 
cannot  be  charged  with  contributory 
negligence  as  matter  of  law  in  failing, 
while  attempting  to  walk  across  the 
track,  to  see  and  avoid  a  street  car  which 
was  standing  half  a  block  away  when  he 
left  the  sidewalk  and  was  ''three  houses 
away'*  when  he  reached  the  first  rail  of 
the  track.  Zwim  v.  Joline  (1910)  122 
K.  Y.  Supp.  231. 

And  the  mere  facts*  that  a  six-year-old 

boy  who  was  struck  and  injured  by  a 

street  car  was,  at  the  time  of  the  injury, 

running   across   the  street  on  his   way 

home  from  school,  and  that  he  did  not 

see  the  car,  do  not  necessarily  show  that 
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the  was  negligent.     Aiken  v.   Holyoke 
'  Street  R.  Co.  (1901)  180  Iftfls.  8,  61  N. 

E.  657, 15  Am.  Neg.  Rep.  73. 

The  conclusion  that  the  question  of 
contributory  negligence  was  for  the  jury 
has  also  been  reached  especially  where 
there  was  evidence  of  some  care  on  the 
part  of  the  child. 

Thus,  it  was  held  that  the  question  of 
contributory  negligence  was  for  the  jury, 
and  a  verdict  for  the  plaintiff  sustained, 
in  an  action  for  injury  to  a  nine-year-old 
girl,  where  there  was  evidence  that,  be- 
fore starting  to  cross  the  street,  the  girl 
and  her  companion,  a  child  of  about  the 
same  age,  looked  both  ways  for  cars 
but  saw  none,  then  proceeded  to  cross 
slowly,  that  the  car  which  struck  her  was 
moving  at  a  rate  of  ten  or  eleven  miles 
an  hour  through  a  frequented  street,  and 
that  the  gong  was  not  sounded.  Rosen- 
berg V.  West  End  Street  R.  Co.  (1897) 
168  Mass.  561,  47  N.  E.  435,  3  Am.  N^. 
Rep.  192. 

So,  in  Nowakowski  v.  New  York  jb  N. 
S.  Traction  Co.  (1917)  220  N.  Y.  51,  114 
N.  E.  1042,  reversing  (1914)  162  App. 
Div,  881,  148  N.  Y.  Supp.  456,  where  an 
eight-year-old  boy,  in  crossing  a  double- 
track  street  railway,  was  struck  as  he 
was  clearing  the  last  rail  by  a  car  which 
approached  rapidly  without  warning, 
and  there  was  evidence  that  when  he 
reached  the  first  rail  of  the  first  track, 
he  looked  in  the  direction  from  which 
the  car  came  and  that  it  was  not  then 
in  sight,  it  was  held  that  he  was  not 
negligent  as  matter  of  law  in  failing 
again  to  look  in  that  direction  and  con- 
tinuing diagonally  across  the  track  with 
his  face  turned  away  from  the  approach- 
ing car.  The  court  considered  the  ques- 
tion whether  the  child  was  sui  juris,  so 
as  to  be  within  the  rule  of  contributory 
negligence,  as  also  for  the  jury. 

And  in  Breen  v.  Boston  Elev.  R.  Co. 
(1912)  211  Mass.  519,  98  N.  E.  511,  it 
was  held  that  the  question  of  contribu- 
tory negligence  was  for  the  jury  where 
a  child  seven  years  old  was  struck  by  a 
street  car  as  she  had  almost  cleared  the 
track,  and  there  was  evidence  that  be- 
fore leaving  the  curb  and  again  while 
crossing  she  had  looked  for  cars,  and 
that  the  car  which  struck  her,  although 
approaching  in  plain  sight,  was  four  or 
five  car  lengths  away  when  she  was  about 
6  feet  from  the  track. 

In  the  last  case  it  appears  not  only 
that  there  was  evidence  of  some  care  on 
the  part  of  the  child,  but  that  the  car 
was  at  some  distance  when  the  child 
started  to  cross.  And  the  same  conclu- 
sion has  been  reached  where  it  appeared 
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that  the  child  did  sal  attempt  to  cross 
immediately  in  front  of  the  car,  and 
that  possibly  the  accident  was  due  to 
frif^ht.  Thus,  whether  an  eight-year-old 
1^1  who  started  to  ran  across  a  street, 
in  the  middle  of  a  block,  when  a  street 
car  was  rapidly  approaching  in  plain 
sight,  only  50  feet  away,  was  guilty  of 
contributory  negligence  was  held  a  ques- 
tion for  the  jury,  and  Smith  v.  North 
Jersey  Street  R.  Co.  (1906)  73  N.  J.  L. 
295,  67  Atl.  753,  there  being  evidence 
that  she  crossed  the  track,  became 
frightened,  and  turned  back  as  the  car 
struck  her 

Citizens  R.  Co.  v.  Robertson  (1910)  68 
Tex.  Civ.  App.  566,  125  S.  W.  343,  ap- 
pears to  be  an  extreme  case,  holding 
that  a  ten-year-old  g^rl  was  not  guilty  of 
contributory  negligence  as  matter  of 
law,  although  from  her  testimony  it  ap- 
peared that  she  was  familiar  with  the 
crossing  at  which  the  accident  occurred, 
that  she  knew  that  street  cars  passed 
there  every  ten  minutes,  that  she  had 
been  cautioned  as  to  the  dangers  of  the 
cars  and  knew  the  danger  of  crossing 
the  track  without  looking,  and  that, 
without  taking  any  precaution  for  her 
safety  or  paying  any  attention  to  the 
cars,  but  engaged  in  reading  a  letter 
with  her  head  down  to  prevent  her  hat 
from  blowing  off,  she  walked  upon  the 
track,  and  when  about  in  the  center  of 
it  was  struck  by  a  street  car  which  ap- 
proached in  plain  sight,  and  which  she 
did  not  see  or  hear  in  time  to  avoid. 
The  court  apparently  relied  on  the  fact 
that  the  attention  of  the  girl  was  tem- 
porarily absorbed,  and  considered  that 
whether  going  upon  the  track  without 
looking  or  listening  she  was  acting  as 
an  average  child  of  her  age  would  act 
was  a  question  as  to  which  reasonable 
men  might  fairly  differ.  And  this  con- 
clusion was  probably  strengthened  by 
the  facts  that  the  girl  testified  that  on 
previous  occasions,  in  crossing,  she  had 
always  heard  a  gong,  and  that  apparent- 
ly the  jury  might  have  found  that  in 
this  instance  the  car  approached  without 
warning. 

5.  Hiding  or  driving  across  trade. 

As  to  duty  of  motorman  on  perceiving 
vehicle  near  track  occupied  by  child 
only,  see  note  to  Louisville  R.  Co.  v. 
Flannery,  24  L.R.A.(N.S.)  560. 

Whether  a  sixteen-year-old  girl  who 
while  riding  in  a  wagon  driven  by  her 
stepfather  across  a  street  railway  track 
was  injured  by  collision  with  a  car  was 
guilty   of   contributory   neg%ence   was 


Zalotuehin  v.  Metropolitan  Street  R.  Co. 
(1908)  127  Mo.  App.  677,  106  S.  W. 
648.  It  was  said:  "Whether  plaintiff 
looked  while  the  vehicle  was  in  a  place 
of  safety,  saw  the  car  approaching,  and 
failed  to  warn  her  stepfather,  or  did  not 
look  at  all  in  the  direction  from  which 
the  car  approached  until  she  had 
reached  a  dangerous  position,  her  con- 
duct would  have  been  a  subject  for  the 
jury  \o  classify  had  the  pleadings  raised 
the  issue  of  contributory  negligence. 
.  .  .  Considering  her  position  in  the 
wagon  [sitting  on  a  box  placed  behind 
the  seat,  with  her  face  towards  the  rear 
of  the  wagon],  and  the  further  fact  that, 
being  a  mere  child,  she  naturally  would 
rely  greatly  on  the  watchfulness  and 
discretion  of  her  mother  and  stepfather, 
whose  opportunities  to  judge  of  the  risk 
involved  in  attempting  the  crossing  were 
better  than  her  own,  it  is  a  fair  infer- 
ence to  say  that  she  acted  in  a  manner  to 
be  expected  of  a  person  of  her  age  and 
apparent  intelligence." 

So  it  was  held  that  the  question  of 
contributory  negligence  was  for  the  jury 
where  a  nine-year-old  boy  was  run  over 
by  a  street  car  while  attempting  to  cross 
the  track  on  a  tricycle,  and  there  was 
evidence  that  as  a  car  passed  he  looked, 
and,  not  observing  any  other  car,  started 
across,  that  he  then  saw  another  car 
coming,  became  confused,  and  was  run 
over  before  he  could  get  off  the  track; 
also  that  the  car  was  running  at  a  very 
rapid  rate,  without  the  sounding  of  the 
gong.  Phillips  v.  Duquesne  Traction  Co. 
(1897)  183  Pa.  256,  38  Atl.  611.  The 
decision  was  followed  in  Phillips  v.  Du- 
quesne Traction  Co.  (1898)  8  Pa.  Super. 
Ct.  210,  an  action  involving  the  same 
facts. 

In  Campbell  v.  St.  Louis  &  Suburban 
R.  Co.  (1903)  176  Mo.  161,  75  S.  W. 
86,  it  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury, 
where  a  boy  sixteen  years  old,  while 
driving  across  a  street  railway  track  at 
a  street  crossing,  was  killed  by  collision 
with  a  construction  car,  which  the  ev- 
idence tended  to  show  was  being  operat- 
ed in  the  dark  without  a  headlight.  It 
was  said:  ''In  this  case  the  boy  had  a 
right  to  expect  that  there  would  be  a 
headlight  on  any  car  on  that  road,  and 
if  he  looked  in  both  directions  as  he  ap- 
proached the  tracks  and  saw  no  head- 
light, and  if  he  then  concluded,  for  that 
reason,  that  there  was  no  car  coming, 
and  drove  on  the  track,  the  court  had 
no  right  to  say  as  a  matter  of  law  that 
he  was  guilty  of  contributory  negligence. 


held  to  be  a  question  for  the  jury  in    We  do  not  mean  to  say  that  he  was  not 
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guilty  of  eontrlbnjtory  neglig^ace^  or 
that  the  jury  would  not  have  been  jus- 
tified in  finding  him  guilty,  but  we  mean 
that  men  might  reasonably  differ  about 
it,  and  therefore  it  was  for  the  jury  to 
say  whether  under  all  the  eircumstances 
he  was  or  was  not  guilty. 

And  whether  in  the  exercise  of  the 
care  reasonably  to  be  expected  of  H  boy 
of  his  age,  the  deceased  should  have 
stopped  before  crossing  the  track,  in 
order  the  better  to  see  and  hear,  if  the 
street  on  which  he  was  driving  was 
paved  with  brick  so  that  the  noise  of 
the  horse  and  wagon  while  in  motion 
made  it  impossible  for  him  to  hear  an 
approaching  car,  was  held  to  be  a  ques- 
tion for  the  jury.    Ibid. 

So,  where  a  twelve-year-old  boy,  while 
attempting  to  drive  across  a  street  car 
track  in  a  closed  milk  wagon,  which  had 
a  window  in  front  and  doors  on  the 
sides,  was  struck  by  a  street  ear,  it  was 
held  that  contributory  negligence  was 
not  shown  as  matter  of  law  by  his  tes- 
timony that  there  was  nothing  to  ob- 
struct his  view  and  that  he  would  have 
seen  the  car  if  he  had  been  keeping  a 
lookout,  in  view  of  other  evidence  that 
before  crossing  he  looked  out  of  the 
front  and  sides  of  the  wagon  but  saw 
no  car,  that  he  heard  no  signals,  and  was 
not  aware  of  the  approach  of  the  car 
until  it  struck  the  wagon,  and  that  the 
car  was  running  at  an  unusual  speed. 
El  Paso  Electric  R.  Co.  v.  Kendall 
(1904)  —  Tex.  Civ.  App.  —,  78  S.  W. 
1081.  The  court  said  that  it  did  not 
believe  a  child  twelve  years  of  age,  in 
any  ordinary  case,  can  be  held  guilty 
of  contributory  negligence  as  a  matter 
of  Jaw;  that  the  mere  failure  of  a  per- 
son to  look  and  listen  is  not  negligence 
per  se;  and  that  the  testimony  of  the 
boy  that  there  was  nothing  to  obstruct 
his  view  and  that  if  he  had  been  keeping 
a  lookout  he  would  have  seen  the  car, 
in  connection  with  his  entire  testimony, 
could  be  taken  to  mean  that  he  could 
have  looked  up  the  street  and  could  have 
seen  the  car  approaching  if  he  had  done 
so,  but  that,  looking  from  his  position  in 
the  wagon,  there  was  no  car  as  far  up 
the  street  as  he  could  see. 

And  where  a  nine-year-old  boy,  while 

riding  on  the  seat  beside  the  driver  of  a 

truck,  was  injured  by  collision  with  a 

street  car,  while  crossing  the  track  at 

a  street  crossing,  there  being  evidence 

that  the  truck  reached  the  track  in  time 

to  pass  in  safety  if  the  car  had  been 

under  proper   control,   it   was   held   in 

Robinson  v.  Metropolitan  Street  R.  Co. 

(1904)  91  App.  Div.  158,  86  N.  Y.  Supp. 
L.R.A.IOUF. 


442,  affirmed  without  opinion  in  (1904) 
179  N.  Y.  593,  72  N.  E.  1150,  that  wheth. 
er  the  boy  should  have  called  the  driver's 
attention  to  the  car,  or  jumped  from  the 
wagon,  was  a  question  for  the  jury,  and 
a  judgment  for  the  plaintiff  was  af-^ 
firmed. 

c.  Obstructed  view;  passing  behind  car, 

(jreneraliy  as  to  injury  to  street  car 
passenger  who  upon  alighting  passes 
around  car  and  is  struck  by  ear  on 
another  track,  see  nofes  to  Hornstein  v. 
United  R.  Co,  4  L.R.A.(N.S.)  729,  and 
Bremor  v.  St.  Paul  City  R.  Co.  21  L.R.A. 
(N.S.)  887. 

See  also  IV.  b,  infra,  for  cases  of  this 
kind  in  which  contributory  negligence 
was  shown  as  matter  of  law. 

It  was. held  that  the  question  of  eon*- 
tributory  negligence  was  for  the  juty, 
in  an  action  for  injury  to  a  fourteen- 
year-old  girl  by  a  car  while  attempting 
to  cross  double  street  car  tracks  on  a 
dark,  misty  evening,  where  there  was 
evidence  that,  although  the  track  was 
straight,  the  view  was  somewhat  ob- 
structed by  trees  and  by  a  dip  in  the 
surface  of  the  street,  although  under 
favorable  conditions  an  ordinary  person 
in  the  daylight  could  have  seen  for  a 
distance  of  at  least  200  feet  in  the  direc- 
tion of  the  approaching  car;  that  before 
attempting  to  : cross  she  stopped  at  the 
curb  and  looked  both  ways  for  approach- 
ing vehicles  but  saw  none,  that  when 
within  about  2  feet  of  the  nearer  track 
she  glanced  again  but  saw  no  car,  that 
she  then  eontinned  across  the  tracks 
and  was  struck  by  a  car  when  she  had 
almost  cleared  the  last  rail  of  the  far- 
ther track;  that  the  headlight  was  burn- 
ing, but  no  bell  was  rung,  or  other 
warning  given.  Lonabaugh  v.  Pitts- 
burgh R.  Co.  (1915)  250  Pa.  42,  95  Atl. 
316. 

So  it  was  held  that  the  question  of 
contributory  negligence  was  for  the 
jury,  in  an  action  for  injury  to  il  ten- 
year-old  boy  who  was  struck  by  a  street 
car  while  attempting  in  the  dusk  of  the 
evening  to  cross,  at  a  street  crossing, 
double  tracks  over  which  he  knew  cars 
passed  at  frequent  intervals,  where  there 
was  evidence  that  he  passed  behind  a 
ear  on  the  nearer  track  and  looked  for  a 
car  on  the  farther  track,  and  that  when 
he  stepped  upon  the  latter  he  was  struck 
by  a  car,  which  he  had  not  seen  ap- 
I  preaching,  and  which  had  no  light,  and 
did  not  sound  the  gonsr.  Goldberg  v. 
Boston  Elev.  R.  Co.  (1912)  212  Mass. 
13,^8  N.  E.  676. 

Also  in  Rastetter  ▼.  Peoria  R.   Co. 
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(1908)  142  SL  App.  417,  it.  vas  keld 
that  the  question  o£.  eontributory  neg- 
ligence was  for  the  jury,  and  a  judgment 
for  the  plaintiS  ararmed,  in  an  action 
for  the  deatii  of  a  Mteen*y<eaF-old  boy 
struck  by  a  street  car  while  attempting 
to  cross  the  track  at  a  street  crossing, 
where  there  was  evidence  that  he  crossed 
behind,  a  ear  moving  in  the  <^posite 
direction,  that  tlie  accident  occurred  in 
the  nighttime,  that  the  car  was  run- 
ning at  a  rate  of  6  or  8  miles  an  hour, 
and  that  it  bad  no  headlight,  and  the 
gong  was  not  sounds. 

And  it  was  held  also,  that  the. question 
of  contributory  negligence  was  for  the 
jury-r- 

— ^where  there  was  evidence  that  a 
ten-year-old  boy,  before  attempting  to 
cross  double  street. car  tracks  at  a  cros- 
sing, looked  but  saw  only  a  car  on  the 
nearer  track  which  had  stopped  at  the 
crossing,  and,  following  others  across 
behind  it,  was  struck  by  a  car  on  the 
farther  track,  which  approached  •  from 
the  opposite  direction  without  warning, 
Luearelli  v.  Boston  Elev.  R.  Co.  (1913) 
213  Mass.  454,  100  N.  E.  632; 

—where  a  girl  six  and  one-half  years 
old  looked  both  ways  for  cars  before 
attempting  to  cross,  and,  having  wait- 
ed on  the  sidewalk  until  a  car  on  the 
nearer  track  stopped  in  front  of  the 
place  where  she  was  standing,  attempt- 
ed to  pass  behind  it,  and  was  struck  by 
a  ear  moving  in  the  opposite  direction 
on  the  farther  track,  there  being  ev- 
idence that  when  she  walked  behind  the 
standing  car  she  listened,  but  heard  no 
car  approaching,  and  that  the  car  was 
proceeding  at  a  rapid  rate,  and  the  gong 
was  not  sounded,  Pure  ell  v.  Boston  Elev. 
R.  Co.  (1912)  211  Mass.  79,  97  N.  :E. 
626; 

— ^where  a  seven-year-old  child  was 
killed  by  a  horse  car  at  a  crossing,  and  it 
appeared  that  when  she  attempted  to 
cross  the  car  was  40  or  50  feet  from 
the  crossing,  that,  she  passed  behind  a 
car  moving  in  the  opposite  direction, 
and,  discovering  the  car  as  she  was  on 
or  near  the  track  on  which  it  was  rapid- 
ly approaching,  -attempted  to  pass  diag- 
onally across  in  front  of  the  horses, 
when  they  were  only  12  or  15  feet  away, 
Oldfteld  v.  New  York  &  H.  R.  R.  Co. 
(1856)  14  N.  Y.  310; 

— where  a  boy  eight  years  old  waited 
at  a  crossing  for  a  street  car  to  pass, 
and,  having  listened,  but  not  hearing 
any  bell, — ^which  he  had  observed  was 
always  rung  when  cars  passed  at  this 
point, — and  not  seeing  any  other  car 
except  at  a  distance,  attempted  to  cross 
1^RjLI917P. 


the  tradkfl^  as  other  persons  were  doing, 
and  reached  the  center  of  the  further 
track,  when,  on  discovering  a  car  ap- 
proachinlg  from  the  opposite  direction 
about  10  feet  away,  he  jumped  back  in 
an  unsuccessful  attempt  to  avoid  it. 
Bums  V.  Worcester  Consol.  Street  R.  Go. 
(1906)  193  Maaa.  63,  78  N.  E.  740;     . 

— where  a  boy  seven  years  old,  above 
the  average  in  intelligence,  and  familiar 
with  the  manner  of  operating  street 
cars  at  the  place  in  question,  was  struck 
by  a  street  ear  while  attempting  to 
cross  the  track,  which  was  2  or  3  feet 
from  the  sidewalk,  and  there  was  ev- 
idence that  ears  at  that  point  ordinarily 
ran  slowly  while  the  ear  causing  the 
injury  was  moving  at  a  high  rate  of 
speed,  without  warning,  and  without 
heeding  a  stop  signal  near  tb6  place  of 
the  accident,  that  the  boy  was  crossing 
closely  behind  a  cart  and  had  almost 
cleared  the  track  when  he  was  struck, 
and  that  is  was  almost  impossible  for 
one  approaching  the  track  at  that  point 
to  see  the  car  because  of  overhanging 
bushes,  trees,  and  other  obstructions, 
Beale  v.  Old  Colony  Street  R.  Co.  (1907) 
196  Mass.  119,  81  N.  E.  867. 

Where  a  child  was  struck  by  a  car 
following  another  on  the  same  track, 
the  question  whether  the  observance  of 
due  care  on  his  part  required  him  to 
look  again  before  .  crossing  the  track, 
after  he  had  looked  and  waited  for  the 
first  car  to  pass,  is  presented  in  Desch- 
ner  v.  St.  Louis  &  M.  River  R.  Co. 
(1906)  200  Mo.  310,  98  S.  W.  737,  In 
that  case  a  bright  boy  eleven  years  old, 
who  was  accustomed  to  crossing  railroad 
tracks  and  was  familiar  with  the  local- 
ity,^ while  attempting  to  cross  parallel 
street  car  tracks,  intent  on.  an  errand, 
waited  for  &  car  on  the  nearer  track 
to  pass,  and  then,  without  again  look^ 
ing  in  the  direction  from  which  it  came, 
but  looking  in  the  opposite  direction  for 
a  car  on  the  further  track,  stepped  be- 
hind it  and  was  struck  by  a  car  which 
was  following  the  first  car,  which  was 
concealed  by  the  latter  when  he  looked 
in  that  direction,  and  approached  with* 
out  ringing  the  gong.  It  was  held  that 
the  question  of  contributory  negligence 
was  for  the  jury.  The  court  said:  ''The 
question  in  this  case  is  hot  whether  as 
a  matter  of  law  he  would  have  been 
guilty  of  contributory  negligence  if  he 
had  not  looked  once,  but  the  question  is 
whether  this  ehild  as  a  matter  of  law 
should  be  held  guilty  of  contributory 
n^ligence  for  not  looking  twice.  This 
I  is  a  much  more  complex  proposition 
than  not  looking  at  all;  for  whether  a 


180 


AKNO.*-N£GLIG£NGE  OP  CHILD  CROSSING  STREET  RAILWAY. 


boy  would  look  twice  would  depend  up- 
on the  frequency  with  which  cars  to  his 
knowledge  followed  each  other  upon 
the  same  track) — the  one  closely  behind 
the  other.  It  would  depend,  too,  upon 
the  boy's  quickness  of  thought,  his  men- 
tal g^rasp,  his  coolness  and  precision  of 
judgment.  .  .  .  There  was  no  proof 
he  ever  saw  two  cars  of  any  class  follow 
each  other  so  closely  at  that  point,  and 
if  there  had  been  such  proof,  we  would 
not  be  willing  to  say  as  a  matter  of  law 
that,  in  taking  it  for  granted  the  or- 
dinary and  usual  condition  of  things 
would  exist  at  that  time,  namely,  that 
there  would  be  a  pronounced  distance 
between  two  cars  going  the  same  way  on 
the  same  track,  the  plaintiff  was  guilty 
of  negligence.  Such  conduct  may  be 
very  well  within  the  conduct  of  a  rea- 
sonably prudent  boy  eleven  and  a  half 
years  old." 

d.  Crossing  in  front  of  observed  car. 

Generally  as  to  contributory  negli- 
gence in  attempting  to  cross  in  front  of 
observed  car,  see  annotation  to  Manos 
V.  Detroit  United  R.  Co.  L.R.A.1917C, 
689. 

See  ni.  e,  infra,  for  cases  where  the 
child  fell  on  the  track;  also  lY.  c,  in- 
fra, for  cases  of  the  kind  here  consid- 
ered in  which  contributory  negligence 
was  shown  as  matter  of  law. 

It  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury, 
in  an  action  for  injury  to  an  eight-year- 
old  girl  by  a  street  car  while  attempt- 
ing to  cross  the  track  diagonally,  where 
she  testified  that  before  stepping  from 
the  sidewalk,  16  or  18  feet  from  the 
track,  she  stopped  and  looked,  and  it 
seemed  to  her  that  the  car  was  stopped 
about  120  feet  away,  and  that  she 
stopped  and  looked  again  as  she  stepped 
into  the  street  and  the  car  still  seemed 
to  be  stopped,  and  that  she  thought  she 
had  time  to  cross,  and  proceeded  on  a 
fast  walk;  and  there  was  other  evidence 
that  at  the  point  at  which  she  thought 
the  car  had  stopped  it  had  slowed  down 
for  a  conductor  to  get  on,  and  then  pro- 
ceeded at  an  unusually  rapid  rate,  that 
no  bell  was  rung,  that  the  motorman 
did  not  see  the  girl  until  within  a  few 
feet  of  her,  when  she  was  on  the  track, 
and  that  he  then  shouted,  and  she 
became  confused  and  stopped  on  the 
track.  Sheehan  v.  Boston  &  N.  Street 
R.  Co.  (1913)  215  MaSB.  463,  102  N. 
E.  690. 

It  was  held  also  in  Sheehan  v.  Boston 

&  N.  Street  R.  Co.  (Mass.)  supra,  that 

an  instruction  was  erroneously  refused 

that  the  girl  had  no  right  to  assume  that 
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the  motorman  would  look  out  for  her 
safety  to  the  extent  that  she  was  re- 
lieved from  taking  any  precautions 
whatever  while  walking  the  distance  of 
16  or  18  feet  from  the  sidewalk  to  the 
track. 

So  the  question  of  contributory  neg- 
ligence was  held  to  be  for  the  jury — 

— ^where  a  girl  nine  years  old,  who 
was  playing  in  the  street,  started  to  run 
away  from  an  approaching  street  ear, 
and,  the  street  being  obstructed  so  as 
to  leave  a  space  only  3  to  5  feet  wide 
along  the  track,  when  near  the  obstruc- 
tions, suddenly  attempted  to  cross  the 
track  so  close  to  the  car  that  she  was 
struck  by  it  and  killed,  Calumet  Electric 
Street  R.  Co.  v.  Van  Pelt  (1896)  68 
111.  App.  582,  affirmed  in  (1898)  173 
111.  70,  50  N.  E.  678; 

— ^where  a  twelve-year-old  girl,  in  at- 
tempting to  cross  parallel  street  car 
tracks  at  a  crossing,  was  struck  by  a 
car,  and  there  was  evidence  from  which 
it  could  be  inferred  that,  from  a  point 
on  the  curb  she  looked  and  saw  the  car 
some  distance  away  on  the  nearer  track, 
that  it  appeared  to  be  slowing  down, 
that  a  team  was  approaching  on  a  walk 
from  the  opposite  direction  on  the 
farther  track,  and  that  she  would  have 
passed  in  safety  in  front  of  the  team 
had  not  the  driver  whipped  up  the  horses 
as  she  reached  the  nearer  track,  and 
while  she  hesitated  as  to  which  wav  to 
go,  she  was  struck  by  the  car,  Mullen 
V.  Boston  Elev.  R.  Co.  (1911)  209  MasB. 
79,  95  N.  E.  391 ; 

— where  a  nine-year-old  boy  at  a 
street  crossing  observed  a  street  car 
drawn  by  horses  approaching  about  75 
feet  from  where  he  stood  on  the  curb, 
and  started  to  cross  the  track,  which 
was  about  23  feet  from  him,  and  when 
near  the  track  saw  the  driver  increase 
the  speed  of  the  car,  and,  trying  to  pass 
in  front  of  it,  was  struck  and  injured, 
Ellick  V.  Metropolitan  Street  R.  Co. 
(1897)  15  App.  Div.  556,  44  N.  Y.  Supp. 
523; 

— ^where  a  bright  boy,  nine  years  old, 
who  had  been  cautioned  in  regard  to 
crossing  street  ear  tracks,  in  attempting 
to  cross  a  street  and  finding  himself  in 
a  "pocket"  between  parallel  tracks,  with 
a  street  car  coming  in  one  direction  and 
an  automobile  in  the  other,  each  about 
90  feet  away,  attempted  to  cross  the 
track  in  front  of  the  car,  and  was  struck 
by  it  and  killed,  Weitzel  v.  Detroit 
United  R.  Co.  (1915)  186  Mich.  7,  152 
N.  W.  931,  9  N.  C.  C.  A.  407,  rehearing 
denied  in  (1915)  186  Mich.  17,  153  N. 
W.  831; 

— where  a  boy  seven  years  old,  in  the 
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habit  of  eioBsing  street  car  tracks,  was  f 
struck  by  a  car  while  attempting  to  walk  | 
across  the  tracks,  and  there  was  ev* 
idenee  that  when  half  way  between  the 
track  and  the  curb  he  saw  the  car  ap* 
proaching  slowly,  250  feet  away,  and 
thought  he  could  get  across,  and  that 
the  accident  happened  because  of  the 
subsequently  accelerated  speed  of  the 
car,  Giaccobe  v.  Boston  Elev.  R.  Co. 
(1913)  215  Mass.  224,  102  N.  E.  322; 

— ^where  a  boy  nine  years  old,  while 
crossing  the  street  after  a  ball  with 
which  he  was  playing,  was  struck  by  the 
projecting  handle  of  a  street  car  after 
he  had  cleared  the  track,  and  it  ap- 
peared that,  before  attempting  to  cross 
the  street,  which  was  about  30  feet  wide, 
he  looked  both  ways  and  saw  a  car 
about  215  feet  away,  that  he  ran  to 
cross  the  track,  but  miscalculated  the 
speed  of  the  car,  and  that  when  between 
the  double  tracks,  on  discovering  that 
the  car  was  only  about  44  feet  away,  he 
increased  his  speed  and  attempted  to 
pass  in  front  of  it,  Quinlan  v.  Richmond 
Light  &  R.  Co.  (1909)  133  App.  Div. 
402,  117  N.  Y.  Supp.  641 ; 

— where  a  nine-year-old  girl  was 
struck  by  a  street  car  while  attemptijag 
to  cross  the  track  at  a  street  crossing 
in  a  well-settled  pK>rtion  of  a  city,  and  it 
appeared  that  when  on  the  curb,  about 
16  feet  from  the  farther  rail,  she  saw 
the  car  rapidly  approaching,  about  127 
feet  away,  and  attempted  to  walk  across 
the  track,  although  it  did  not  appear 
that  she  again  looked,  or  paid  further 
attention  to  the  approaching  car,  Hicks 
V.  Nassau  Electric  R.  Ck).  (1900)  47  App. 
Div.  479,  62  N.  Y.  Supp.  597. 

In  Brown  v.  St.  Louis  &  Suburban  R. 
Co.  (1907)  127  Mo.  App.  499,  106  S.  W. 
83,  a  judgment  for  the  plaintiff  was 
affirmed,  in  an  action  for  injury  to  an 
eight-year-old  boy  by  a  street  car  while 
he  was  attempting  to  run  across  the 
track  in  response  to  a  school  bell,  al- 
though he  testified  that  he  saw  the  car 
and  ran,  thinking  he  could  cross  the 
track  ahead  of  it,  and  that  he  had  been 
cautioned  in  this  regard  and  took  his 
chance  after  he  saw  the  ear.  The  court 
took  the  view  that  from  the  evidence 
the  boy  had  sufficient  time  to  cross  the 
track  in  safety  had  the  car  been  run- 
ning at  a  lawful  speed,  that  there  was 
no  evidence  that  he  discovered  it  was 
running  at  an  unlawful  speedy  and  that 
his  testimony  could  not  fairly  be  con- 
strued as  meaning  that  he  apprehended 
the  dang^  and  took  chances*  i 

In  an  action  for  injury  to  a  nine-year-  \ 
old  girl  by  being  run  over  by  a  street 
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car  while  attempting  to  cross  the  track, 
it  was  held  in  Dorsoh  v.  Brooklyn 
Heights  R.  Co.  (1902)  68  App.  Div.  222, 
74  N.  Y.  Supp.  257,  that  there  was  suffi- 
cient evidence,  of  freedom  from  con- 
tributory negligence  to  submit  that 
question  to  the  iury  and  to  sustain  a 
judgment  for  the  plaintiff,  where  she 
testified  that  when  neax  the  gutter  she 
looked  both  ways  before  attempting  to 
cross  the  street,  that  the  car  was  then 
about  170  feet  away,  and  that  she  pro- 
ceeded at  a.  fast  walk  to  cross. 

e.  Falling  on  track. 

In  actions  for  injury  to  children  Who 
have  been  injured  by  street  oars  because 
of  stumbling  or  falling  on  the  track  in 
attempting  to  cross  in  front  of  a  car, 
the  question  of  contributory  n^ligenee 
has  generally  been  held  to  be  for  the 
jury.  These  cases,  however,  appear  to 
involve  questions  not  peculiar  to  ac- 
tions for  injuries  tP  children. 

And  in  Mentz  v.  Second  Ave.  R.  Co. 
(1869)  3  Abb.  App.  Bee.  (N.  Y.)  274, 
where,  in  an  action  for  injury  to  an 
eight-year-old  boy  by  being  run  over 
by  a  street  car,  there  was  evidence  of 
sufficient  time  to  cross  the  track  in  front 
of  the  car  when  he  attempted  to  do  so, 
had  he  not  stumbled  and  fallen  on  the 
track,  the  court,  in  affirming  a  judgment 
for  the  plaintiff,  said:  ^'To  fall  by  ac- 
cident, by  sickness,  by  the  interference 
of  another,  by  means  of  a  broken  rail, 
or  by  stumbling,  is  not  a  result  that  a 
prudent  man  is  bound  to  anticipate  or 
provide  for  in  crossing  a  public  street. 
He  is  not  bound  to  allow  for  such  an 
occurrence  in  crossing  a  street,  much 
less  is  such  provision  required  of  a  lad 
of  the  age  of  eight  years.  Upon  the 
occurrence  of .  an  injury  to  him  under 
such  circumstances,  he  has  been  guilty 
of  no  negligence  contributing  to  the  re- 
sult." 

So,  it  was  held  that  the  question  of 
contributory  negligence  was  for  the 
jury,  where  an  eight-yearK)ld  boy  in 
attempting  to  cross  the  track  was  struck 
by  a  street  car,  and  there  was  evidence 
that  he  observed  the  car  as  it  was  ap* 
proaching,  and  that  it  was  so  far  distant 
that  he  could  have  walked  across  in 
safety  if  he  had  not  fallen  on  the  track, 
which  was  slippery  owing  to  the  pres- 
ence of  ice.  Silberstein  v.  Houston,  W. 
S.  A  P.  Ferry  R.  Co.  (1889)  4  N.  Y. 
Supp.  843,  reversed  on  other  grounds  in 
(1889)  117  N.  Y.  293,  22  N.  B.  951. 

Where  a  seven-year-old  boy,  having 
crossed  one  of  two  parallel  street  car 
tracks  in  front  of  an  approaching  horse 
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car,  on  finding  that  he  could  not  cross 
in  front  of  a  car  approaching  from  the 
opposite  direction,  turned  and  endeav- 
ored to  retrace  his  steps,  and  would 
presumably  have  been  able  to  do  so 
before  the  car  reached  him  had  he  not 
fallen  on  the  track,  it  was  held  that 
contributory  negligence  wAs  not  shown 
as  matter  of  law.  Block  v.  Harlem 
Bridge,  H.  &  F,  R.  Co.  (1890)  55  Hun, 
607,  28  N.  Y.  S.  R.  495,  9  N.  Y.  Supp. 
164.  The  court  stated  that  if  there  was 
time,  under  ordinary  circumstances,  for 
the  boy  to  cross  the  track,  he  was  not 
bound  to  make  any  allowance  for  the 
fall  which  occurred. 

Also  in  Lhowe  v.  Third  Ave.  R.  Co. 
(1895)  14  Misc.  612,  36  N.  Y.  Supp. 
403,  an  action  for  injury  to  a  boy  six 
or  seven  years  of  age  by  a  street  car, 
where  there  was  evidence  that  he  had 
ample  time,  when  he  attempted  to  do 
so,  to  cross  the  track  before  the  car 
reached  him,  if  he  had  not  fallen,  and 
that  it  was  not  until  he  was  attempting 
to  rise  that  he  was  struck  by  the  car, 
it  was  held  that  an  instruction  was 
proper  that  if  the  accident  occurred 
under  these  circumstances  he  was  not 
guilty  of  negligence. 

In  Totarella  v.  New  York  &  Q.  C. 
R.  Co.  (1900)  53  App.  Div.  413,  65  N.  Y. 
Supp.  1044,  it  was  held  that  a  boy  eleven 
years  old  was  not  guilty  of  contributory 
negligence  as  matter  of  law  in  attempt- 
ing to  cross  a  street  car  track  in  front 
of  «  car  about  50  feet  away  and  mov- 
ing upgrade  at  a  rate  of  6  to  8  miles 
an  hour,  with  the  result  that  he 
stumbled  and  fell,  and  was  run  over  by 
the  car. 

And  in  Kitay  v.  Brooklyn,  Q.  C.  & 
S.  R.  Co.  (1897)  23  App.  Div.  228,  48 
N.  Y.  Supp.  982,  a  judgment  for  the 
plaintiff,  in  an  action  for  an  injury  to 
a  ten-year-old  boy  caused  by  being 
struck  by  a  street  car  while  he  was  at- 
tempting to  cross  the  track,  was  sus- 
tained as  against  an  objection  that  the 
plaintiff  had  failed  to  establish  freedom 
from  contributory  negligence,  where 
there  was  evidence  that  when  the  boy 
endeavored  to  cross  the  track  the  car 
was  about  80  feet  away,  and  that  he 
fell  on  the  track. 

f.  J}ivm*t€d  attention  i  placing  in  streets, 

See  also  IV.  d,  infra,  for  cases  of  this 
kind  in  which  contributory  negligence 
was  shown  as  matter  of  law. 

It  is  not  contributory  negligence  as 

matter  of  law  for  a  child  five  years  and 

ten  months  old,  whose  mind  is  intent  on 

an  errand  an  which  she  has  been  sent, 
L.R.A.1917F. 


to  attempt  to  cross  a  street  car  track 
at  a  crossing  without  taking  precautions 
to  avoid  injury  by  ears^  although  she 
knows  the  danger  of  getting  in  the  way 
of  a  moving  ear,  with  the  result  that  she 
is  struck  and  injured  by  a  car  which 
she  did  not  see  or  hear.  Van  Sal- 
vellergh  v.  Green  Bay  Traction  Co. 
(1907)  132  Wis.  166,  111  N.  W.  1120. 
It  was  said:  "No  authority  has  been 
cited  to  our  attention,  nor  have  we  been 
able  to  discover  any,  where  a  child  un- 
der six  years  of  age,  though  of  sufficient 
discretion  to  know  of  its  being  dan- 
gerous to  step  in  front  of  a  moving  car, 
has  been  held  as  a  matter  of  law  guilty 
of  contributory  negligence  in  doing  so, 
being  momentarily  unmindful  of  the 
situation."  And  after  quoting  fiy>m  an 
earlier  decision  in  the  same  state  to  the 
effect  that  it  must  be  an  extreme  case 
warranting  a  nonsuit  on  the  grotmd  of 
the  child's  negligence,  the  court  stated 
that  "as  to  one  under  six  years  of  age, 
any  circumstance  reasonably  sufficient 
to  so  fix  its  attention  as  to  lead  to  its 
approaching  dangerously  near  to  or  en- 
tering upon  a  railway  track  without 
looking  out  for  coming  cars  will  pre- 
clude holding  as  a  matter  of  law  the 
case  to  be  extreme  within  the  view  in- 
dicated." 

It  was  held  that  the  question,  whether 
a  boy  six  years  old  who  in  attempting 
to  cross  a  street  car  track,  was  struck 
by  a  oar  was  guilty  of  such  contributory 
negligence  as  to  preclude  recovery  for 
the  injury,  was  for  the  jury,  and  a  judg- 
ment for  the  plaintiff  affirmed,  where 
there  was  evidence  that  the  boy  was 
looking  across  the  track,  running  and 
waving  bis  hands  at  someone,  that  the 
view  was  unobstructed,  and  that  the 
bell  was  not  rung.  T6cker  v.  Seattle,  R. 
&  S.  R.  Co.  (1910)  60  Wash.  570,  111 
Pac.  791,  Ann.  Gas.  1912B,  842. 

And  in  Smith  v.  Rochester  R.  Co. 
(1910)  197  N.  Y.  600,  91  N.  E.  1120, 
affirming  the  judgment  of  the  trial  court 
on  the  dissenting  opinion  of  Kruse,  J., 
in  (1909)  133  App.  Div.  847,  life  N.  Y. 
Supp.  78,  it  was  held  that  the  question 
of  contributory  negligence  was  for  the 
jury  where  a  six-year-old  boy  while 
playing  in  a  street  attempted  to  run 
diagonally  across  a  street  oar  track  at 
a  crossing,  and,  as  he  stepped  on  the 
track,  was  struck  by  a  car  which  ap- 
proached without  warning  at  a  rate  of 
20  miles  an  hour. 

So  it  was  held  that  the  question  of 
contributory  negligence  was  for  the  jury- 
where  a  bright  boy  nine  yearff  old,  ac- 
customed to  street  cars,  was  struck  by  a 
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car  while  attempting  to  cross  the  track 
at  a  street  crossing,  over  which  cars 
passed  only  at  twenty-minute  intervals, 
and  there  was  evidence  that  the  car  was 
ruiining  at  a  rate  of  20  miles  an  hour, 
that  no  warning  of  its  approach  was 
given,  and  that  it  was  in  plain  sight  as 
it  approached  the  crossing,  but  was  not 
seen  or  heard  by  the  boy,  whose  atten- 
tion as  he  ran  across  the  track  was 
absorbed  by  a  new  toy  in  his  hand. 
Long  V.  Ottumwa  R.  &  Light  Co.  (1913) 
162  Iowa,  11,  142  N.  W.  1008. 

It  was  held  by  a  majority  of  the  court 
in  McParland  v.  Elmira  Water,  Light 
&  R.  Co.  (1909)  136  App.  Div.  194,  120 
N.  Y.  Supp.  292,  that  the  question  of 
contributory  negligence  was  for  the  jury 
where  an  eight-year-old  boy  ran  across 
a  street  car  track  in  pursuit  of  other 
boys  with  whom  he  was  engaged  in  a 
game  of  "tag,''  and,  as  he  had  almost 
cleared  the  track,  wa6  struck  by  a  street 
car  which  gave  no  signal  of  itfi  approach. 
The  correctness  of  the  conclusion  in 
this  case  seems  at  least  questionable,  it 
appearing  from  the  disseriting  opinion 
of  two  of  the  judges  that  the  boy  was 
accustomed  to  crossing' street  car  tracks, 
had  been  repeatedly  cautioned  in  that 
regard,  and,  without  taking  any  precau- 
tions, ran  across  the  track  in  front  of 
the  car,  which  was  approaching  in  plain 
sight. 

Whether  a  boy  seven  years  and  eight 
months  old,  who  for  a  year  had  been  in 
the  habit  of  going  to  school  unattended 
along  a  street  over  which  street  cars 
ran,  was  guilty  of  contributory  negli- 
gence in  failing  to  look  for  cars  before 
running  across  the  trjick  wafe  held  to  be 
a  question  for  the  jury,  where  there 
was  evidence  that  at  the  time  of  the 
injury  he  was  playing  and  chasing  other 
boys  who  had  taken  his  cap,  and  that 
when  he  started  from  the  sidewalk  the 
car  was  approaching'  rapidly  in  plain 
sight  between  70  and  100  feet  away. 
Sullivan  v.  Union  R.  Co.  (1903)  81  App. 
Div.  596,  81  N.  Y.  Supp.  449,  affirmed 
without  opinion  in  (1903)  177  N.  Y. 
525,  69  N.  E.  1131. 

It   was   held   also   that   contributory 

negligence  as   matter  of  law  was   not 

shown  where  a  boy  six  years  and  ten 

months  old,  to  avoid  another,  boy  who 

was  pursuing  iim  and  threatening  him 

with  a  stone,  ran  along  a  walk  which 

was  close  to  li'  street   car  track,   and, 

without  seeing  or  hearing  a  car,  which 

was  approaching  from  the  rear  without 

warning,   suddenly   attempted   to   cross 

the  track  in  front  of  the  (Jar  and  was 

struck  by  it.    Ritscher  v.  Orange  &  P; 
L.R.A.1917F. 


Valley  R.  Co.  (1910)  79  N.  J.  L.  462; 
75  Atl.  209. 

And  it  was  held  that  the  question  of 
contributory  negligence  was  for  the 
jury,  and  a  judgment  for  the  plaintiff 
affirmed,  in  an  action  for  the  death  of  a 
bo3',  apparently  under  eleven  years  of 
age,  who  at  a  school  intermission,  while 
playing  on  a  narrow  strip  of  ground  be- 
tween a  street  cat  track  and  a  ditch 
along  the  side  of  the  street,  at  the  inter- 
see  tion  of  streets  near  the  school,  was 
struck  by  a  car  which  he  did  not  see 
or  hear  and  which  approached  from  the 
rear  at  a  rapid  rate  without  warnings 
there  being  evidence  that  at  the  time  of 
the  accident  other  boys  were  chasing 
him,  and  that  he  was  running  on  or 
diagonajly  across  the  track.  San  An- 
tonio Traction  Co.  v.  Young  (1911)  — 
Tex.  Ci*.  App.  — ,  141   S.  W.  572. 

So,  where  a  seven-year-old  boy,  who 
had  been  sitting  on  a  street  fence  wi1;h 
other  children  watching,  a  .train  on  ad- 
joining land,  alighted  as  a  street  car 
approached  on  a  track  about  6  feet 
from,  the  fence,  and  stepped  in  front 
of  or  against  the  car,  the  question  of 
contributory  negligence,  in  view  of  ev- 
idence that  the  bell  was  not  ringing  and 
no  warning  of  the  car's  approach  was 
given,  was  held  for  the  jury,  and  a  judg- 
ment for  the  plaintiff,  in  an  action  for 
the  injury  so  sustained,  was  affirmed  in 
Madigan  v.  Berlin  Street  R.  Co.  (1907) 
74  N,  H.  303,  67  Atl.  404. 

And  it  was  held  in  Grant  v.  Bangor 
R.  &  Electric  Co.  (1912)  109  Me.  133, 
83  Atl.  121,  that,  assuming  that  a  child 
^ve  years  and  three  months  old  was 
capable  of  exercising  care,  the  question 
whether  it  had  exercised  due  care  was 
for  the  jury,  where  there  was  evidence 
that  the  child  stood  5  or  6  feet  from  a 
street  car  track,  with  its  back  to  an 
approaching  street  car,  watching  ex- 
cavation work  in  the  street  and  ap- 
parently not  aware  of  the  approach  of 
the  car,  that  she  started  slowly  across  the 
track,  and  when  about  the  center  of  the 
track  discovered  the  ear,  became  con- 
fused, and  was  run  over. 

In  Butler  v.  Metropolitan  Street  R. 
Co.  (1905)  117  Mo.  App.  354,  93  S.  W. 
877,  it  was  held  that  the  question  of 
contributory  negligence  was  for  the 
jnr5',  where  a  seven-year-old  boy,  while 
crossing  a  street  car  track,  stopped  on 
the  farther  rail  for  the  purpose  of  pick- 
ing a  piece  of  glas^  from  his  bare  foot,' 
and  was  struck  by  a  car,  which  there 
^as  evidence  was  about  60  feet  away 
when  he  stopped,  was  moving  at  the  rate 
of  10   or  12  miles  an  hour,  and  ap- 
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proached  without  warning,  and  which  he 
did  not  see  because  of  his  failure  to  look. 
See  also  Quinlan  v.  Richmond  Light  & 
R.  Co.  and  Calumet  Electric  Street  R. 
Co.  V.  Van  Pelt,  under  III.  d,  supra. 

0.  Coasting   in   street. 

In  Lynch  v.  Public  Service  Corp. 
(1912)  82  N.  J.  L.  712,  42  L.R.A.(N.S.) 
865,  83  Atl.  382,  3  N.  C.  C.  A.  514,  it 
was  held  that  it  was  for  the  jury  to  de- 
termine whether  a  thirteen>year-old  boy 
was  negligent  in  attempting  to  coast 
on  a  street  crossing  a  street  railway 
track,  when  persons  were  stationed  at 
the  point  of  intersection  to  warn  coast- 
ers and  car  operators  so  as  to  prevent 
collisions.  See  note  to  this  case  for 
other  cases  dealing  with  the  question 
of  injury  to  one  while  coasting  in  a 
street.  * 

IT.  Negligence  as  question  of  law. 

a.  In  general. 

Generally  as  to  whether  contributory 
negligence  of  a  child  is  a  question  for 
the  court  or  for  the  jury,  see  VI.  of 
annotation  to  Jacobs  v.  H.  J.  Koehler 
Sporting  Goods  Co.  ante,  84. 

As  already  stated,  the  question  of 
contributory  negligence  may  under  some 
circumstances  be  one  of  law  for  the 
court.  It  has  been  so  held  especially 
where  there  was  no  evidence  of  the 
exercise  of  any  care  on  the  part  of  the 
child.  Thus,  in  Lehman  v.  New  York 
R.  Co.  (1915)  153  N.  Y.  Supp.  978,  an 
action  for  injury  to  an  eight-year-old 
boy  by  a  street  car,  where  there  was 
evidence  simply  that  he  was  struck  by 
the  car  while  attempting  to  cross  the 
track,  it  was  held  that  the  complaint 
should  have  been  dismissed  in  the  ab- 
sence of  evidence  of  the  exercise  of  any 
degree  of  care  on  the  part  of  the  child 
or  his  parents. 

And  in  Walukewich  v.  Boston  &  N. 
Street  R.  Co.  (1913)  215  Mass.  262,  102 
N.  E.  311,  it  was  held  that  there  could  be 
no  recovery,  on  account  of  contributory 
negligence,  for  injury  to  a  girl  seven 
years  old,  who,  with  nothing  to  obstruct 
her  view  or  distract  her  attention,  with- 
out apparently  exercising  any  care,  at- 
tempted to  run  across  a  street  car  track 
in  front  of  a  rapidly  approaching  car 
which  was  so  near  that  she  had  scarce- 
ly stepped  on  the  track  when  it  struck 
her.  The  court  said  that  to  justify 
recovery  the  child  must  have  exercised 
that  care  of  which  she  was  capable,  and 
that   the   difficulty  with   the   plaintiff's 

case  was  that  it  did  not  appear  that 
L.R.A.1917B'. 


she  exercised  any  care;  also  that  the 
evidence  left  it  doubtful  whether  the 
child  at  the  time  of  the  accident  was 
following  playmates,  or  attempted  to 
cross  the  track  alone,  but  that  the  result 
was  the  same  in  either  case  as  regards 
the  question  of  the  child's  due  care. 

See  also  Kyue  v.  Boston  Elev.  R.  Co. 
ante,  164. 

It  is  negligence  as  matter  of  law  for 
a  fifteen-year-old  boy,  familiar  with  the 
locality,  to  attempt  to  cross  the  tracks 
of  an  electric  railroad  laid  along  a  coun- 
try highway,  without  looking  to  as- 
certain whether  a  car  is  approaching, 
although  if  he  had  looked  he  could  have 
seen  a  car  dangerously  near.  Henk«  v. 
Milwaukee  Electric  R.  &  Light  Co. 
(1912)  147  Wis.  661,  133  N.  W.  1107. 

And  where  the  undisputed  evidence 
showed  that  a  girl  eleven  years  old,  who 
was  injured  by  a  car  while  attempting 
to  cross  double  street  car  tracks  in  front 
of  her  home,  understood  and  appreciat- 
ed the  danger  of  being  struck  and  in- 
jured by  the  cars,  and  it  appeared  that 
she  crossed  in  front  of  a  car  approach- 
ing on  the  nearer  track  only  15  feet 
away,  and  stepped  on  the  farther  track 
when  a  car  from  the  opposite  direction 
was  only  4  feet  away,  and  was  struck  by 
it  and  injured,  and  that  there  was  noth- 
ing to  obstruct  her  view  or  distract  her 
attention,  it  was  held  that  she  was  guilty 
of  contributory  n^ligence  as  matter  of 
law,  athough  she  testified  that  she 
looked  in  both  directions  and  did  not 
see  a  car.  Indianapolis  Traction  &  Ter- 
minal Co.  V.  Croly  (1911)  54  Ind.  App. 
566,  96  N.  E.  973,  98  N.  E.  1091.  The 
court  treated  the  case  as  one  in  which 
there  was  a  failure  to  exercise  any  care. 
It  was  said:  ''If  it  appeared  from  the 
evidence  that  she  used  some  care  in 
this  respect,  it  would  be  for  the  jury 
to  say  whether  the  care  used  was  such 
as  might  be  ordinarily  expected  from  a 
child  of  her  age  and  experience;  but 
when  it  appears  from  the  undisputed 
evidence  that  she  used  no  care  in  this 
respect,  and  where  no  excuse  is  shown 
for  a  failure  to  use  the  care  of  which 
she  was  capable,  the  question  is  one  of 
law  for  the  court.  Placing  the  case  in 
the  most  favorable  light  for  the  plain- 
tiff, she  walked  across  the  street  looking 
straight  ahead  of  her,  and  walked  upon 
the  track  at  a  point  3  or  4  feet  in  front 
of  the  car  that  struck  her.  True,  she 
says  that  she  looked  up  and  down  the 
street,  and  that  she  saw  no  car;  but  the 
physical  facts  remain  that  the  car  was 
there,  within  a  few  feet  of  her,  at  the 
time  she  stepped  upon  the  track,  that 
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it  was  daylight,  and  that  the  view  was 
onobstmcted.  If  she  had  seen  the  car 
and  had  misjudged  its  distance  or  speed, 
this  might  be  attributed  to  her  immature 
judgment.  If  she  had  seen  the  approach 
of  the  Brightwood  car,  and  this  had 
distracted  her  attention  in  that  direc- 
tion, the  fact  might  have  been  con- 
sidered by  the  jury  as  an  excuse  for  a 
failure  to  use  care  to  observe  the  ap- 
proach of  a  car  from  the  opposite  direc- 
tion; but  where  it  appears  that  nothing 
obstructed  her  view  or  distracted  her 
attention,  we  see  no  excuse  for  her 
failure  to  use  such  care  as  she  was  cap- 
able of  exercising  to  observe  the  ap« 
proach  of  a  car  before  stepping  upon  the 
track.  In  our  judgment  the  undisputed 
evidence  shows  that  the  plaintiff  failed 
to  use  due  care  in  view  of  her  age  and 
experience."  A  later  appeal  will  be 
found  in  (1917)  —  Ind.  App.  — ,  116 
N.  E.  105. 

In  Schwartz  v.  "Winnipeg  Electric  R. 
Co.  (1913)  --Maiiitoba  L.  R.  — ,  12  D. 
L.  B.  56,  it  is  intimated  that  an  eight- 
year-old  boy  of  ordinary  intelligence, 
with  nothing  to  distract  his  attention 
or  to  prevent  his  seeing  and  hearing  an 
approaching  street  car,  may  be  charged 
with  contributory  negligence  as  matter 
of  law  in  failing  to  look  for  a  car  be- 
fore crossing,  or  to  avoid  it  if  seen. 

And  in  Henderson  v.  Detroit  Citizens' 
Street  R.  Co.  (1898)  116  Mich.  368,  74  N. 
W.  525,  the  court  was  of  the  opinion  that 
there  could  be  no  recovery  for  injury 
to  an  eight-year-old  boy,  who  in  cross- 
ing a  street  car  track  was  struck, 
as  he  stepped  on  the  track,  by  the  side 
or  comer  of  a  car  which  he  could  have 
seen  approaching  had  he  looked,  it  ap- 
pearing that  he  had  been  frequently 
cautioned  to  be  careful  and  look  before 
attempting  to  cross  the  street,  and  that 
he  appreciated  the  danger  in  this  re- 
gard. 

h.  Ohstrticted  view;  pa^Hng  behind  ear. 

Generally  as  to  injury  to  street  car 
passenger  who  upon  alighting  passes 
around  car  and  is  struck  by  car  on 
another  track,  see  notes  to  Hornstein 
V.  United  R.  Co.  4  L.R.A.(N.S.)  729, 
and  Bremer  v.  St.  Paul  City  R,  Co.  21 
L.R.A.(N.S.)  887. 

See  also  111.  c,  supra,  for  cases  in 
which  the  question  of  contributory  neg- 
ligence was  held  to  be  for  the  jury,  in 
eases  of  this  kind. 

In  Koehler  v.  Chicago  City  R.  Co. 
(1911)  166  HL  App.  571,  it  was  held 
that,  in  the  absence  of  evidence  of  any 
cirenmstances  which  wotdd  excuse  a 
L.ILA.1917P. 


failure  to  look,  a  ten-year-old  boy,  ac- 
customed to  street  cars,  was  negligent 
as  matter  of  law  in  crossing  behind  a 
street  car  at  a  crossing  without  looking 
for  a  car  on  the  farther  track,  with  the 
result  that  he  collided  with  the  corner 
of  a  car  on  that  track  moving  in  the 
opposite  direction. 

And  in  Burke  v.  Chicago  City  R.  Co. 
(1910)  153  m.  App.  388,  it  was  held 
that  a  boy  nearly  twelve  years  old,  who 
was  of  more  than  average  intelligence 
and  was  accustomed  to  street  cars,  was 
guilty  of  contributory  negligence  as 
matter  of  law  in  attempting  to  cross  be- 
hind a  street  car  from  which  he  had 
jumped  while  in  motion,  and  on  which 
he  had  been  riding  on  the  rear  fender, 
without  looking  for  a  car  on  the  farther 
track,  which,  in  the  absence  of  evidence 
of  any  circumstances  to  excuse  a  failure 
to  look,  would  preclude  recovery  for  an 
injury  by  being  struck  by  a  car  on  the 
farther  track  moving  in  the  opposite 
direction. 

It  was  held  also  in  McManus  y.  Boston 
Elev.  R.  Co.  (1913)  216  Mara.  191,  103 
N.  E.  301,  that  due  care  on  the  part  of 
a  nine-year-old  boy  was  not  shown, 
where  it  appeared  that  the  accident  oc- 
curred in  the  daytime,  that  he  was 
familiar  with  the  locality  and  knew  that 
cars  ran  at  frequent  intervals,  that  he 
passed  2  or  3  feet  behind  a  car  which 
had  stopped  at  a  crossing,  and  was 
struck  by  an  unobserved  car  approaxsh- 
ing  from  the  opposite  direction  at  a 
rate  of  6  or  7  miles  an  hour,  notwith- 
standing the  fact  that  he  testified  that 
he  looked  in  the  direction  from  which 
the  car  came,  there  being  no  evidence 
that  he  looked  from  a  point  at  which 
he  could  see  for  a  substantial  distance 
along  the  track. 

And  in  Battles  v.  United  R.  Co. 
(1913)  178  Mo.  App.  596,  161  S.  W. 
614,  an  action  for  the  death  of  a  nine- 
year-old  boy  who  was  struck  by  a  street 
car  while  attempting  to  cross  the  track 
in  the  middle  of  a  block  behind  a  car 
moving  in  the  opposite  direction,  it  was 
held  that  contributory  negligence  was 
shown  as  matter  of  law,  where  it  ap- 
peared that  he  was  familiar  with  the 
operation  of  the  cars,  and  stepped  on 
the  track  in  front  of  the  car  when  it 
was  rapidly  approaching,  only  2  or  3 
feet  away. 

See  Adams  v.  Boston  Elev.  R.  Co. 
ante,  165. 

o,  Croeeing  in  frt^nt  of  observed  car. 

See  also  III.  d,  supra,  for  cases  of  this 
kind  in  which  the  question  of  contrib- 
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utory  negligence  was  held  to  be  for  the 
jury. 

Where  there  was  no  evidence  that  a 
boy  between  ten  and  eleven  years  old 
used  any  degree  of  care  to  avoid  a  street 
car  which  he  saw  approaching,  but  de- 
liberately walked  into  a  position  of 
danger,  it  was  held  that  the  question  of 
contributory  negligence  was  one  of  law 
for  the  court.  Byrnes  v.  Brooklyn 
Heights  R,  Co.  (1912)  148  App.  Div. 
794,  133  N.  Y.  Supp.  243. 

So  it  was  held  that  contributory  neg- 
ligence as  matter  of  law  was  shown 
where  a  girl  nine  years  and  nine  months 
old,  accustomed  to  crossing  street  car 
tracks,  stepped  immediately  in  front  of 
a  rapidly  approaching  street  car  which 
she  saw,  and  was  run  over.  Tjaden  v. 
Brooklyn  Heights  B.  Co.  (1911)  145 
App.  Div.  581,  130  N.  Y.  Supp.  280. 

A  ten-year-old  boy,  who,  as  he  steps 
from  the  curb  in  the  middle  of  a  block, 
sees  a  street  car  rapidly  approaching 
30  feet  away,  is  negligent  as  matter  of 
law  in  walking  diagonally  toward  the 
track,  without  paying  any  further  at- 
tention to  the  car  until  he  is  about  to 
step  on  the  rail,  when,  on  hearing  the 
motorman's  call,  he  unsuccessfully  at- 
tempts to  step  back  from  the  track  be- 
fore the  car  reaches  him.  Byrnes  v. 
Brooklyn  Heights  R.  Co.  (N.  Y.)  supra. 

And  in  an  action  for  injury  to  a  boy 
thirteen  years  old  while  he  was  attempt- 
ing to  cross  a  street  car  track  in  the 
middle  of  a  block,  it  was  held  that  con- 
tributory negligence  was  shown  as 
matter  of  law,  where  it  appeared  that 
before  leaving  the  curb  he  saw  the  car 
stop  at.  a  street  crossing  half  a  block 
away  and  thought  he  would  have  time 
to  cross,  and,  although  there  was  noth- 
ing to  obstruct  his  view,  he  failed  to 
lopk  in  the  direction  of  the  approaching 
car  from  the  time  he  left  the  curb  until 
he  reached  the  track  and  was  struck  by 
the  car.  Glynn  v.  New  York  C.  R.  Co. 
(1908)  110  N.  Y.  Supp.  836. 

It  was  held  that  contributory  negli- 
gence was  shown  as  matter  of  law,  in 
an  action  for  injury  to  a  nine-year-old 
girl  by  being  struck  by  a  street  car  while 
crossing  the  track  on  her  way  to  school, 
where  it  appeared  that  she  had  been 
crossing  at  that  place  four  times  daily 
for  about  two  years  and  had  often  been 
cautioned  in  that  regard,  and  that,  al- 
though there  was  no  occasion  for  haste 
and  nothing  to  distract  her  attention, 
thinking  she  could  cross  ahead  of  the 
ear  which  she  saw  rapidly  approaching, 
she    hastened    past    persons    who    had 

stopped  beside  the  track  for  the  car  to 
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pass,  and  was  stmjek  as  soon  as  she 
stepped  on  the  track.  Cas^  v.  Boston 
Elev.  R.  Co.  (1908)  197  Mass.  440,  83 
N.  E.  867. 

And  it  was  held  that  a  bright  boy 
eight  years  and  ten  months  old  was  guil- 
ty of  contributory  negligence  as  matter 
of  law,  where  it  appeared  that  he  at- 
tempted to  run  across  a  street  car  track 
only  a  few  feet  in  front  of  ^  moving 
car,  which  he  saw,  with  the  result  that 
when  he  stepped  on  the  nearer  rail,  the 
car  was  upon  him.  Downey  v.  Baton 
Rouge  Electric  &  Gas  Co.  (1908)  122 
La.  482,  47  So.  837. 

d.  Diverted  attention;  playing  in  street. 

See  also  HI.  f,  supra,  for  cases  of  this 
kind  in  which  the  question  of  contrib- 
utory negligence  was  held  to  be  for  the 
jury. 

In  Jollimore  v.  Connecticut  Co. 
(1912)  86  Conn.  314,  85  AtL  373,  it 
was  held  that  a  bright  boy  eleven  years 
old,  who  was  accustomed  to  crossing 
street  car  tracks,  was  guilty  of  con- 
tributory negligence  as  matter  of  law, 
so  as  to  preclude  recovery  for  his  death 
by  being  struck  by  a  street  car  while  he 
was  running  across  the  track  after 
other  boys  with  whom  he  was  playing, 
where  it  appeared  that  the  accident  oc- 
curred in  the  daytime,  that  there  was 
an  unobstructed  view  of  the  approach- 
ing car,  and  that  he  ran  from  the  curb 
7 J  feet  from  the  track,  and  was  struck 
immediately  as  he  reached  the  track. 

So,  it  was  held  that  a  verdict  for  the 
defendant  was  properly  directed  be- 
cause of  contributory  negligence,  in  an 
action  for  injury  by  a  street  car  to  a 
boy  six  years  and  eight  months  old 
while  crossing  the  track,  where  it  ap- 
peared that  he  was  a  bright  boy,  who 
for  a  year  had  gone  along  the  street  in 
question  on  his  way  to  school  and  knew 
that  cars  passed  frequently  at  all  times 
of  the  day,  and  that  at  the  time  of  the 
accident  he  was  playing  in  the  street 
and,  while  chasing  another  boy,  ran 
across  the  track  without  exercising  any 
care,  the  car,  which  was  approaching  in 
plain  sight,  striking  him  as  soon  as  he 
reached  the  track.  Godfrey  v.  Boston 
Elev.  R.  Co.  (1913)  215  Mass.  432,  1Q2 
N.  E.  652. 

And  it  was  held  that  due  care  on  the 
part  of  a  bright  boy  nine  years  old,  who 
was  accustomed  to  playing  in  the  street, 
was  not  shown,  where  there  was  no  evi- 
dence as  to  whether  he  saw  the  car 
which  injured  him  or  made  any  effort 
to  discover  whether  a  car  was  approach- 
ing, and  there  was  evidence  that  while 
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playing  in  the  street  he  I'an  from  the 
curb  in  the  middle  of  a  block  when  the 
car  was  approaching  in  plain  sight  from 
75  to  100  feet  away,  and  stepped  on 
the  track,  which  was  10  feet  from  the 
curb,  when  the  car  was  rapidly  ap- 
proaching, only  15  or  20  feet  away. 
Sobol  V.  Union  R.  Co.  (1907)  122  App. 
Div.  817, 107  N.  Y.  Supp.  656. 

Also  in  the  recent  case  of  McKinnon 
V,  Bangor  R.  &  Electric  Co.  (1917)  — 
Me.  — ,  101  Atl.  452,  it  was  held  that  a 
ten-year-old  boy  who  attempted  to  run 
from  the  sidewalk  diagonally  across  a 
street  without  looking  for  a  car,  and 
ran  against  the  corner  of  a  street  car 
approaching  at  a  rate  of  from  2  to  4 
miles  an  hour,  the  bell  of  which  was 
ringing,  and  was  injured,  was  guilty  of 
contributory  negligence  as  matter  of 
law,  although'  his  attention  was  diverted 
by  a  collision,  which  had  just  occurred 
near  by  with  another  street  car.  The 
court  said:  "The  undisputed  facts  that 
the  plaintiff,  in  the  middle  of  the  day, 
stepped  from  the  sidewalk  and  attempt- 
ed to  cross  a  public  street  upon  which 
the  trolley  cars  were  running  in  plain 
sight,  and,  without  looking  where  the 
cars  were  coming  from,  or  the  rate  of 
speed  at  which  they  were  traveling,  or 


without  looking  for  the  car  that  was 
coming  down  the  street,  or  without  pay- 
ing any  attention  to  the  ringing  of  the 
gong,  which  was  being  rung  all  the  time, 
heedlessly  ran  against  the  fender  of  the 
car  and  was  throlvn  on  the  meshes  of 
the  car  fender,  shows  beyond  question 
that  the  plaintiff  was  not  in  the  exercise 
of  due  care,  that  his  want  of  due  care 
was  negligence  that  contributed  to  the 
injuries  that  he  received." 

Where  a  bright  boy  between  five  and 
six  years  old  ran  diagonally  across  a 
street,  chased  by  other  boys,  without 
looking  for  cars  until  he  reached  a  street 
oar  track,  when,  on  the  warning  of  a 
person  who  saw  his  danger  from  a  rap- 
idly approaching  car,  he  paused  and 
was  struck  and  injured  by  the  car, 
which  was  approaching  in  plain  sight, 
it  was  held  in  Kelley  v.  Boston  &  N. 
Street  R.  Co.  (1916)  223  Mass.  449, 
111  N.  E.  1046,  that  a  verdict  for  the 
defendant  was  piroperly  ordered,  but  it 
is  not  apparent  to  what  extent  the  de- 
cision rests  on  contributory  negligence, 
or  to  what  extent  on  the  absence  of  neg- 
ligence on  the  part  of  the  defendant. 

See  also  Kyle  v.  Boston  Elev.  R.  Co. 
ante,  164,  and  BoTHWiciiL  v.  Boston  Elev. 
R.  Co.  ante,  167.  R.  E.  H. 
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MARTIN  DERRINGER,  a  Minor,  by  Guard- 
ian ad  Litem,  Appt., 

V. 

HENRY  TATLEY,  Respt. 

(34  N.  D.  43,  157  N.  W.  811.) 

Master   and    servant   ^-  jkegllgenc&  of 
minor. 

1.  Plaintiff,  a  fourteen-y€ar-old  bell  boy, 
T^as  injured  because  of  protruding  hia  bead 
through  an  opening;  in  the  door  of  a  pas- 
senger elevator.  His  duties  which  he  was 
perfoTinlng  did  not  require  him  to  so  en- 
danger hunself,  and  eould  have  been  per- 
formed without  any  risk.  He  understood 
the  opening  and  obvious  danger  that  might 
be  the  consequence  of  his  act.  Assuming 
negligence  in  operating  the  elevator  in  the 
condition  it  was  in,  and  conceding  that  the 
same  was  dangerous,  it  is,  however,  held: 

Plaintiff  is  not  exonerated  from  his  con- 

Headnotes  by  Goss,  J. 

Xote.  —  As  to  contributory  negligence  of 
children  on  and  about  elevators,  see  anno- 
tation following  this  case,  post,  195. 

As  to  contributory  negligence  of  children 
generally^  see  annotation  following  Jacobs 
V.  H.  J.  Koehler  Sporting  Goods  Co.  ante, 
10. 
L.K.A.1917F. 


tributory  negligence  simply  because  he  did 
not  realize  his  risk  assumed,  or  did  not 
think  of  what  he  was  doing  and  observe  the 
haeardous  position  in  which  he  was  placing 
himself.  His  employer  had  the  right  to 
expect  that  he  would  avoid  such  opea  and 
obvious  danger,  admittedly  known  to  plain- 
tiff to  be  such. 

For  other  cases,  see  Afctster  and  Servant,  II. 
c,  1,  in  Dig,  1-52  N,  8. 

Trial  —  capacity  —  question  for  court. 

2.  Under  the  proof  as  to  plaintiff's  mental 
capacity,  contributory  negligence  was  a  ques- 
tion of  law  for  the  court,  and  precluded  his 
recovery. 
For  other  cases,  see  Trial,  II.  c,  8,  df  t»  Dig. 

1-52  2^.  S. 

(Bruce,  J.,  dissents.) 
(March  4,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Burleigh  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  H.  Register,  George  M. 
Rei?ister,  and  S.  E.  Ellsworth,  for  ap- 
pellant: 

An  inquiry  into  the  known  competency. 
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Bkill,  and  experience  of  a  fellow  servant  at 
the  time  of  an  injury  is  relevant  and  ma- 
terial. 

Carlson  v.  Wilkeson  Coal  &  Coke  Co.  19 
Wash.  473,  63  Pac.  725;  Wabash  R.  Co.  v. 
McDaniels,  107  U.  S.  454,  27  K  ed.  606,  2 
Sup.  Ct.  Rep.  932;  Southern  P.  Co.  v.  Hunts- 
man, 66  C.  C.  A.  366,  118  Fed.  412,  33  Am. 
Neg.  Rep.  238;  Mares  v.  Northern  P.  R. 
Co.  3  Dak.  336,  21  N.  W.  6;  Lee  v.  Michi- 
gan C.  R.  Co.  87  Mich.  674,  49  N.  W.  909. 

The  defense  that  the  plaintifif  assumed  the 
risk  incident  to  the  employment  is  an  af- 
firmative defense,  and  should  be  specially 
pleaded. 

Oregon  Short  Line  &  U.  N.  R.  Co.  v. 
Tracy,  14  C.  C  A.  199,  29  U.  S.  App.  629, 
66  Fed.  931;  Walker  v.  McNeill,  17  Wash. 
682,  60  Pac.  618;  Faulkner  v.  Mammoth 
Min.  Co.  23  Utah,  437,  66  Pac.  799;  Boin 
V.  Spreckles'  Sugar  Co.  156  Cal.  612,  102 
Pac.  937;  Mosher  v.  Sutton's  New  Theatre 
Co.  48  Mont.  137,  137  Pac.  634;  Konig  v. 
IN^evada-California-Oregon  R.  Co.  36  Nev. 
181,  136  Pac.  141 ;  Sankey  v.  Chicago,  R.  I. 
&  P.  R.  Co.  118  Iowa,  39,  91  N.  W.  820. 

Assuming  some  evidence  of  contributory 
negligence  existed,  this  case,  owing  to  the 
immature  age  of  the  plaintiff,  is  peculiarly 
one  which,  on  that  point,  should  have  been 
submitted  to  a  jury. 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Scott, 
111  111.  App.  234;  29  Cyc.  540;  Umsted  v. 
Colgate  Farmers*  Elevator  Co.  18  N.  D. 
309,  122  N.  W.  390;  Northern  P.  R.  Co. 
V.  Heaton,  111  C.  C.  A.  648,  191  Fed.  24; 
Shebeck  v.  National  Cracker  Co.  120  Iowa, 
414,  94  N.  W.  930. 

In  the  case  of  an  employee  of  immature 
years,  with  little  experience  in  the  opera- 
tion of  dangerous  machinery,  the  master  is 
under  a  special  duty  to  warn,  instruct,  and 
protect  him  from  dangers  of  which  he  had 
no  notice,  or  which  he  did  not  appreciate 
and  understand. 

Umsted  v.  Colgate  Farmers'  Elevator  Co. 
18  N.  D.  309,  122  N.  W.  390;  26  Cyc.  1221; 
Thompson  v.  Johnston  Bros.  Co.  86  Wis. 
676,  67  N.  W.  298;  Shebeck  v.  National 
Cracker  Co.  120  Iowa,  414,  94  N.  W.  932; 
Murray  v.  Chicago,  R.  I.  &  P.  R.  Co.  162 
Iowa,  732,  133  N.  W.  123;  Barrow  v.  B.  R. 
Lewis  Lumber  Co.  14  Idaho,  698,  96  Pac. 
682. 

Messrs.  Nlles  &  Koffel  and  Miller, 
Zuger,  &  Tillotson,  for  respondent: 

The  complaint  fails  to  state  a  cause  of 
action. 

14  Enc.  PI.  &  Pr.  340,  and  note  1 ;  Peake 
T.  Buell,  90  Wis.  608,  48  Am.  St.  Rep. 
946,  63  N.  W.  1063;  Mau  v.  Morse,  3  Colo. 
App.  369,  33  Pac.  283;  Guichard  v.  New, 
9  App.  Div.  485,  41  N.  Y.  Bupp.  466;  Knapp 
L.R.A.1917F. 


V.  Jones,  60  Neb.  490,  70  N.  W.  19,  1  Am. 
Neg.  Rep.  306. 

Plaintiff  was  guilty  of  contributory  negli- 
gence precluding  him  from  a  recovery. 

Baltimore  &  O.  R.  Co.  t.  Depew,  40  Ohio 
St.  121;  Day  v.  Toledo,  0.  S.  &  D.  R.  Co. 
42  Mich.  623,  4  N.  W.  203;  Mackey  v.  New- 
bury Furnace  Co.  119  Mich.  662,  78  N.  W. 
783;  King  v.  Ford  River  Lumber  Co.  93 
Mich.  172,  63  N.  W.  10;  Monforton  v.  De- 
troit Pressed  Brick  Co.  113  Mich.  39,  71  N. 
W.  686;  Borck  v.  Michigan  Bolt  &  Nut 
Works,  111  Mich.  129,  69  N.  W.  264. 

The  court's  action  in  directing  a  verdict 
in  favor  of  the  defendant  was  proper. 

Grand  Forks  v.  Paulsness,  19  N.  D.  293, 
40  L.R.A.(N.S.)  1158,  123  N.  W.  878; 
Heckman  v.  Evenson,  7  N.  D.  173,  73  N.  W. 
427;  Morrison  v.  Lee,  16  N.  D.  377,  13 
L.R.A.(N.S.)  650,  113  N.  W.  1026;  Beleal 
V.  Northern  P.  R.  Co.  16  N.  D.  318,  108 
N.  W.  337,  11  Ann.  Cas.  921,  20  Am.  Neg. 
Rep.  463;  Umsted  v.  Colgate  Farmers'  Ele- 
vator Co.  18  N.  D.  309,  122  N.  W.  390; 
McGinnis  v.  Canada  Southern  Bridge  Co. 
49  Mich.  466, 13  N.  W.  819;  Braatz  v.  Fargo, 
19  N.  D.  638,  27  L.R.A.(N.S.)  1169,  125 
N.  W.  1042;  Knapp  v.  Jones,  50  Neb.  490,  70 
N.  W.  19,  1  Am.  Neg.  Rep.  306;  Ballou  v. 
CoUamope,  160  Mass.  246,  35  N.  E.  463; 
Hoehmann  v.  Moss  Engraving  Co.  4  Misc. 
160,  23  N.  Y.  Supp.  787;  Bremer  v.  Pleiss, 
121  Wis.  61,  98  N.  W.  946,  16  Am.  Neg. 
Rep.  275;  Bolin  v.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  108  Wis,  333,  81  Am.  St.  Rep.  911, 
84  N.  W.  446,  9  Am.  Neg.  Rep,  200;  Arzt 
V.  Litt,  198  Pa.  619,  48  Atl.  297;  McDonald 
V.  Dutton,  198  Mass.  398,  84  N.  E.  434; 
Ford  V.  Tremont  Lumber  Co.  123  La.  742, 
22  L.R.A.(N.S.)  917,  131  Am.  St.  Rep.  370, 
49  So.  492;  Pilucki  v.  Detroit  Steel  &  Spring 
Works,  117  Mich.  Ill,  76  N.  W.  295;  Jayne 
V.  Sebewaing  Coal  Co.  108  Mich.  242,  65 
N.  W.  971;  Lendberg  v.  Brotherton  Iron 
Min.  Co.  97  Mich.  443,  56  N.  W.  846;  Sakol 
V.  Rickel,  113  Mich.  476,  71  N.  W.  833; 
Lamotte  v.  Boyce,  105  Mich.  546,  63  N.  W. 
617;  Perlick  v.  Detroit  Wooden  Ware  Co. 
119  Mich.  331,  78  N.  W.  127;  Jnchata  v. 
Michigan  Alkali  Co.  120  Mich.  664,  79  N. 
W.  907;  Lindstrand  v.  Delta  Lumber  Co.  65 
Mich.  254,  32  N.  W.  427 ;  Wilson  v.  Michi- 
gan  C.  R.  Co.  94  Mich.  20,  53  N.  W.  797; 
Johnson  v.  Hovey,  98  Mich.  343,  57  N.  W. 
172;  Melzer  v.  Peninsular  Car  Co.  76  Mich. 
94,  42  N.  W.  1078;  Mackin  v.  Alaska  Re- 
frigerator Co.  100  Mich.  276,  58  N.  W.  999 ; 
Malsky  v.  Schumacher  A  Ettlinger,  7  Misc. 
8,  27  N.  Y.  Supp.  331;  O'Leary  v.  Brook 
Elevator  Co.  7  N.  D.  667,  41  L.ILA.  677, 
76  N.  W.  919,  4  Am.  Neg.  Rep.  461;  <Juggen- 
heim  v.  Lake  Shore  &  M.  C.  R,  Co.  60  Mich. 
160,  33  N.  W.  161;  Beghold  v.  Auto  Body 
Co.  149  Mich.  14,  14  L.ItA.(N.S.)  609,  112 
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N.  W.  691;  Woods  t.  Kalamazoo  Paper  Box 
Co.  167  Mich.  514,  133  N.  W.  482;  Sterling 
V.  Union  Carbide  Co.  142  Mich.  284,  105 
3S^.  W.  765;  Woolf  v.  Nauman  Co.  128  Iowa, 
261,  103  N.  W.  785,  18  Am.  Neg.  Rep.  406; 
Crees  v.  Philadelphia  &  R.  R.  Co.  228  Pa. 
482,  32  L.R.A.(N.S.)  409,  77  Atl.  810,  21 
Ann.  Cas.  142;  Christopheraon  ▼.  Minneap- 
olis, St.  P.  &  S.  Ste.  M.  R.  Co.  28  N.  D. 
128,  L.R.A.1915A,  761,  147  N.  W.  791;  Hau- 
go  ¥.  Great  Northern  R.  Co.  27  N.  D.  268, 
145  N.  W.  1053. 

Goss,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  recover  damages  alleged  to  have 
been  received  through  the  negligence  of  the 
defendant.  The  answer  is  a  general  denial, 
with  a  plea  of  contributory  negligence.  The 
defendant,  owner  of  the  Grand  Pacific  Hotel 
in  Bismarck,  in  September,  1912,  installed 
therein  a  passenger  elevator.  Its  use  was 
begun  September  30th,  and  this  accident  oc- 
curred October  6th.  On  account  of  two  glass 
panels,  or  guards,  to  be  set  in  the  two  doors 
to  the  elevator  shaft  on  each  floor  not  ar« 
riving,  the  elevator  was  operated  temporar- 
ily without  them.  During  such  interval 
the  plaintiff  was  injured  in  its  operation. 
The  complaint  sets  forth  these  facts  with 
particularity  and  that  the  elevator  as  so 
used  "was  highly  dangerous  and  liable  to 
cause  serious  injury  to  the  body  or  limbs 
of  any  person  coming  in  collision  or  close 
contact"  with  the. steel  elevator  cage  moving 
within  the  elevator  shaft;  and  negligence 
is  charged  in  permitting  it  to  be  operated. 
It  is  charged  that  plaintiff  was  an  employee 
of  said  hotel,  and  while  in  the  discharge  of 
his  duties  "plaintiff,  not  knowing,  and  with- 
out warning  that  he  was  through  said  bar- 
rier (the  hole  in  one  of  the  doors),  passed 
his  head  beyond  said  opening  in  the  upper 
part  of  said  sliding  door  and  within  said 
elevator.  While  he  was  so  standing  and  in 
the  discharge  of  his  duty,  speaking  to  Peter 
Boehm  (another  bellboy,  employee),  said 
operator,  Stenberg  (elevator  boy),  unskil- 
fully, carelessly,  negligently,  and  without 
any  indication  whatever  to  plaintiff  of  his 
intention  put  said  elevator  in  motion  down- 
wards toward  the  basement  of  said  building, 
and  the  arch  upon  the  front  of  the  hood  or 
upper  .part  of  said  passenger  elevator,  de- 
scending with  great  speed  and  without  warn- 
ing to  plaintiff,  caught  his  head  between 
said  arch  and  the  bar  across  the  bottom  of 
the  open  space  in  said  sliding  door,  and  with 
great  force  and  violence  crushed,  tore,  and 
lacerated  plaintiff's  head  and  face,"  inllict- 
ing  permanent  injuries  described.  The  com- 
plaint also  alleges  that  the  elevator  boy  at 
the  time  was  under  the  age  of  sixteen  years, 
and  that  the  statute  prohibiting' the  employ- 
L.R^.1917F. 


ment  of  minors  under  sixteen  years  of  age 
was  being  violated  by  the  defendant  at  the 
time,  and  a  recovery  is  sought  on  said 
grounds,  as  well  as  upon  common-law  negli- 
gence. 

At  the  close  of  the  evidence  the  court  was 
requested  to  take  the  case  from  the  jury 
and  direct  a  verdict  of  dismissal  on  the 
grounds  of  failure  of  proof  and  because  con- 
tributory negligence  was  established.  This 
the  court  refused  to  do,  preferring  to  sub- 
mit all  issues  to  the  jury,  and  thereafter, 
if  necessary,  pass  upon  the  question  under 
a  motion  for  judgment  notwithstanding  the 
verdict,  should  one  be  made.  However,  the 
jury  failed  to  agree,  whereupon  the  court 
granted  the  motion  for  a  directed  verdiet 
of  dismissal.  From  the  judgment  thereon, 
plaintiff  appeals. 

The  injury  occurred  on  the  ground  floor 
of  the  hotel,  at  the  entrance  to  the  elevator. 
Plaintiff,  a  boy  past  fourteen  years  of  age, 
was  severely  injured  He  had  been  em- 
ployed around  the  hotel  off  and  on  for  a 
year  or  more,  and  for  six  or  seven  months 
next  prior  to  the  accident  had  worked  con- 
tinuously as  bell  boy,  except  that  some  four 
weeks  next  prior  to  September  30th  he  had 
not  been  at  work  or  around  the  hotel,  hav- 
ing been  temporarily  absent.  He  thorough- 
ly imderstood  the  hotel  and  his  duties.  He 
knew  that  the  glass  guards  were  not  in  the 
doors  opening  into  the  elevator  shaft.  He 
knew  the  operation  of  the  elevator  and  un- 
derstood the  movement  of  the  cage  within 
the  elevator  shaft.  His  duties  were  those 
of  the  ordinary  elevator  bell  boy, — ^to  answer 
calls,  look  after  the  convenience  of  guests, 
and  work  as  otherwise  directed.  Three  bell 
boys  were  employed,  two  at  the  time  being 
on  duty,  this  plaintiff  and  one  Peter  Boehm. 
Peter  had  jast  a  moment  before  gotten  into 
the  elevator  at  the  third  floor  and  descend- 
ed with  the  elevator  boy  to  the  ground  floor 
en  route  to  the  basement,  in  the  performance 
of  his  duties,  to  there  turn  out  the  lights. 
It  was  between  8  and  8:30  o'clock  in  the 
evening  of  October  6,  1912.  The  hotel  was 
filled  with  guests.  It  was  the  duty  of  Peter 
and  Martin  to  answer  bells,  and  in  so  doing 
to  go  to  rooms  registered  on  the  indicator. 
Just  at  this  time  two  bells  rang  in  different 
parts  of  the  house.  Martin  noticed  the  num- 
bers indicated,  tripped  the  indicator,  and 
turned  to  give  one  of  the  numbers  to  Peter 
to  look  after  while  he  answered  the  other. 
At  that  moment  the  elevator  deaeended,  bear- 
ing Peter  and  the  elevator  boy,  Henning 
Stenberg,  and  as  it  came  to  the  floor  Martin 
was  either  awaiting  it,  or  at  that  instant 
approached  it.  It  stopped,  but  with  the 
doors  opening  into  the  elevator  remaining 
closed.  But,  as  the  interior  of  the  elevator 
cage  was  lighted,  Martin  knew  it  was  down,- 
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and  while  it  was  thus  remaining  stationary, 
but  with  the  doors  into  it  closed,  Martin 
stuck  his  head  through  one  of  the  openings 
through  the  doors  where  the  glass  had  not 
been  installed.  This  aperture  in  the  door 
began  42  inches  from  the  floor,  was  10  inches 
wide,  and  extended  36  inches  upward,  con- 
stituting an  open  panel  10x36  inches  in  size. 
The  elevator  cage  that  carried  the  passengers 
up  and  down  had  no  door  on  it;  the  doors 
to  the  elevator  shaft  being  the  door  to  the 
elevator.  When  plaintiff  protruded  his  head 
through  the  opening  in  the  door  the  elevator 
cage,  with  the  two  boys,  Peter  and  Henning, 
in  it,  was  stationary.  Martin  says  the  rea- 
son he  approached  there  was  to  tell  Peter 
the  number  of  the  bell  for  one  of  the  rooms, 
and  that  he  told  him  to  attend  to  that  room, 
and  that  he  went  close  to  the  elevator  be- 
cause there  were  too  many  people  around 
and  it  was  too  noisv  to  tell  him  without  so 
doing,  although  he  says  he  could  have  given 
him  instructions  without  putting  his  head 
through  the  opening. 

Concerning  this  he  was  asked  and  gave 
the  following  answer: 

Q.  Now,  was  it  necessary  for  you  to  in- 
sert your  head  in  that  closed  door  in  order 
to  get  close  enough  to  tell  him  that  you  had 
a  call  ? 

A.  No;  it  wasn't  necessary;  I  didn't  real- 
ize any  danger,  though. 

Peter  refused  to  take  the  order  to  attend 
to  the  room  mentioned,  and  ordered  the  ele- 
vator boy  to  go  on  down  to  the  basement. 
Concerning  this  plaintiff  testifies: 

Q.  Now,  I  would  like  to  know  and  I  would 
like  to  have  you  tell  the  jury  what  particu- 
lar thing  it  was  that  made  you  lean  over  and 
stick  your  head  in  between  those  bars? 

A.  To  get  closer  to  Pete. 

Q.  Well,  Pete  was  just  inside  the  bars, 
wasn't  he? 

A.  He  was  in  there  about  3  feet. 

Q.  And  the  elevator  was  standing  still? 

A.  Yes,  sir. 

Q.  And,  so  far  as  you  knew,  there  was  no 
intention  to  move  it,  was  there? 

A.  No,  sir.  Not  then.  But  Peter  said  to 
Henning,  *1.et  her  down."  That  was  right 
there  at  that  time. 

Q.  That  was  after  you  had  your  head  in 
there? 

A.  Yes,  sir. 

Immediately  after  this  the  cage  descended, 
and  the  top  of  it  caught  plaintiff's  head  at 
the  back,  beyond  the  crown,  and  jammed 
his  head  and  face  down  against  the  bar 
across  the  door,  42  inches  above  the  floor. 
The  cage  was  brought  to  a  standstill,  and 
plaintiff  released,  severely  injured.  In  ex- 
planation of  why  he  had  his  head  inside  of  * 
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the  elevator  shaft  plaintiff  has  testified  that 
he  did  not  know  there  was  any  danger  there, 
and  "did  not  know  that  his  head  was  with- 
in that  opening  in  the  door  as  he  stood 
there,'*  and  did  not  sense  that  such  was  the 
fact  until  the  descending  elevator  struck 
his  head.  W*hen  asked,  "Why  didn't  you 
take  your  head  out?"  he  answers,  "I  didn't 
know  I  had  my  head  in."  The  undisputed 
evidence  shows  that  the  top  of  the  hood 
operates  within,  at  the  nearest,  3  inches  to 
the  inside  of  the  door,  so  that  his  head 
could  have  been  3  incites  within  the  elevator 
shaft  and  still  not  been  touched  by  the 
descending  elevator  cage.  As  it  was,  his 
head  must  have  protruded  at  least  10  or  12 
inches  Inside  the  opening  in  the  door,  and 
that  far  from  the  perpendicular.  Plaintiff 
was  5  feet  3  inches,  or  63  inches,  in  height, 
so  that  exactly  two-thirds  of  his  height  was 
below  the  bottom  of  the  opening,  which  waa 
42  inches  above  the  floor  upon  which  he 
was  standing  The  21  inches  of  his  head  and 
shoulders  above  the  bottom  of  the  opening 
in  the  door  and  42  inches  from  the  floor  then 
must  have  been  bent  or  thrust  at  an  angle 
of  approximately  90  degrees  into  the  eleva- 
tor cage.  Otherwise  plaintiff  would  not 
have  been  caught  at  the  place  on  the  back 
of  his  head  that  was  hit  by  the  descending 
elevator.  He  could  not  have  known  but  that 
his  head  was  within  the  elevator  shaft  and 
in  danger,  had  he  been  thinking,  or  had  he 
sensed  the  situation.  In  all  probability  he 
could  not  have  gotten  his  head  through  this 
10-inch  opening  and  into  the  position  it 
must  have  been  in  without  some  effort.  The 
foregoing  is  based  upon  the  plaintiff's  testi- 
mony, and  views  the  facts  in  the  most  favor- 
able light  to  his  cause.  The  following  is 
the  testimony  of  Stenberg,  the  elevator  boy: 
'*Well,  the  elevator  bell  rang  on  the  third 
floor,  and  I  went  up  there,  and  it  was  Peter 
Boehm,  and  I  took  him  down,  and  was  go- 
ing down,  and  I  see  Martin  Derringer  lean- 
ing up  against  the  elevator, — against  the 
wall  there, — and  I  stopped  and  he  started 
to  talk  to  Peter  about  some  bell.  I  think  it 
was  118,  and  they  were  talking  there,  and 
pretty  soon  another  bell  rang,  and  Martin 
turned  his  head  away,  and  I  went  down  to 
the  basement, — started  down.  I  heard  him 
holler,  and  reversed  the  elevator,  and  when 
I  got  up  he  was  lying  there  on  the  floor." 

On  cross:examination  he  states  that  Mar- 
tin was  standing  in  front  of  the  opening 
when  the  elevator  came  down,  and  started 
talking  with  Peter  about  the  bell  at  room 
118,  when  the  bell  in  another  roqm  rang,  and 
Peter  told  him  (witness)  to  go  on  down, 
which  he  45d, 
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Q.  And  yoQ  thought  Martin  had  turned 
ftway  T  , 

A.  Yes,  sir. 

Q.  You  didn't  see  him  at  the  time  you 
started  down,  that  he  had  his  head  through 
the  opening.? 

A.  He  didn't  have  his  head  in  there. 

Q.  He  didnt? 

A.  No. 

Q.  Well  you  know  a  little  later  he  got 
his  head  caught  between  the  hood  of  the 
elevator  and  the  bar  on  that  door? 

Q.  And  you  say  he  didn't  have  his  head 
in  there  when  you  started  down  ? 

A.  No,  sir;  didn't  have  it  in  there  when 
I  started  down. 

This  testimony  is  entirely  oonisistent  with 
that  of  plaintiff  as  to  the  facts.  Plaintiff 
understood  the  medianism  of  the  elevator 
and  has  described  how  it  was  operated;  he 
had  been  instructed  in  its  operation,  and 
knew  how  to  use  it  and  had  used  it.  It  is 
also  admitted  that  at  the  time  in  question 
it  was  not  a  part  of  his  duty  to  use  the 
elevator  to  answer  calls  to  rooms,  but,  in- 
stead, that  he  had  been  positively  forbidden 
to  use  the  elevator  for  such  purposes,  and 
ordered  to  use  the  stairs  instead, -as  all  the 
bell  boys  had  been  instructed  to  do.  He  has 
also  testified  that  it  was  not  part  of  his 
duties  to  give  orders  to  Peter,  and  that  the 
hotel  clerks  gave  orders  to  the  bell  boys. 
But,  as  perhaps  the  testimony  is  sufficient 
to  establish  that  at  the  time  in  question  he 
was  performing  a  duty  in  directing  Peter 
to  answer  the  bell  for  room  118,  it  will  be 
assumed  that  he  was  acting  in  the  line  of 
his  duties  in  such  respeet. 

The  question  first  arising  is  whether  plain- 
tiff was  guilty  of  contributory  negligence 
in  inserting  his  head  through  the  opening 
in  the  door  and  within  the  elevator  shaft, 
assuming  that  he  did  not  reaHze  either  the 
danger  or  that  he  had  protruded  his  head 
witiiiu  the  elevator  cage.  Resolving  all  rea- 
sonable inferenoes  in  his  favor,  the  facts  of 
the  situation,  speaking  for  themselves,  con- 
clusively establish  that,  without  thinking 
what  he  was  doing,  or  sensing  the  danger 
tiutt  was  known  and  understood  by  him,  or 
what  should  have  been  plainly  apparent,  he 
nevertheless  voluntarily,  though  thought- 
lessly, placed  himself  in  the  dangerous  posi- 
tion deseribed,-and  in  which  but  a  moment 
later  he  was  injiired.  Must  plaintiff  be  held 
guilty  of  contributory  negligence  precluding 
his  recovery?  Every  text-writer  and  every 
adjudicated  case  anywhere  nearly  parallel 
on  iaets  and  on  principle  answer  in  the  af- 
firmative, and  this;  too,  in  spite  of  plain- 
tiff's youthfulness.  The  opinion  from  Oron- 
in  y.  Columhian  Mfg.  Go.  75  N.  H.  319,  29 
L.R.A.<K.8.)  lU,  74  Atl.  180,  is  closely 
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parallel  in  fact.  It  reads:  •The  plairttiff 
admitted  in  his  testimony  that  he  knew  at 
the  time  of  his  injury  that,  if  he  allowed  his 
foot  to  extend  beyond  the  guard,  it  would 
hit  the  floor  above  when  the  elevator  went 
up  through,  but  he  testified  that  he  was  not 
thinking  of  the  situation  at  that  time.  He 
was  a  boy  of  average  intelligence,  and  about 
fourteen  years  of  age,  who,  it  appears,  un- 
derstood the  situation  and  appreciated  the 
danger.  It  was  unnecessary,  therefore,  for 
the  defendant  to  instruct  him  that  it  would 
be  dangerous  for  him  to  allow  any  part  of 
his  person  to  extend  beyond  the  guard  when 
the  elevator  was  in  motion.  Hicks  v.  Clare- 
mont  Paper  Co.  74  X.  H.  154,  157,  65  Atl.- 
1076.  Knowing  the  situation  and  appreciat- 
ing the  danger,  he  must  be  held  to  have  as- 
sumed the  risk  he  incurred.  His  onlv  ex- 
cufte  is  that  he  *did  not  think.'  But  it  was 
his  duty  to  think,  and,  in  view  of  his  knowl- 
edge, to  use  such  care,  including  the  mental 
operation  of  some  thought,  as  a  boy  of  his 
intelligence  would  exercise  under  the  cir- 
cumstances. It  was  not  the  defendant's 
dntj  to  tell  him  to  think.  Gorman  v.  Odell 
Mfg.  Co.  76  N.  H.  123,  71  Atl.  215.  He  was 
confessedly  'thoughtless  and  careless  when 
his  duty  to  the'  defendant  *as  well  as  to  him- 
self required  him  to  be  thoughtful  and  care- 
ful.' Gahagan  v.  Boston  &  M.  R.  Co.  70 
N.  H.  441,  446,  55  L.R.A.  426,  50  Atl.  140. 
The  obligation  to  exercise  care  is  not  satis- 
fied by  unexplained  absence  of  action  and 
thought  in  a  situation  of  known  danger.' 
O'Hare  v.  Cochcco  Mfg.  Co.  71  N.  H.  104, 
107,  93  Am.  St.  Rep.  499,  51  Atl.  258.  Tlie 
jury  were  not  warranted  in  finding  that  he 
performed  the  duty  of  care  imposed  upon 
him;  for  it  does  not  appear  that  he  used 
any  care  with  reference  to  his  position  in 
the  elevator,  which  he  knew,  if  he  had 
thought  about  it,  was  attended  with  the 
special  danger  which  caused  his  injury." 
This  plaintiff  did  not,  as  he  says,  "realize 
the  danger;"  or,  in  other  words,  "did  not 
think"  of  what  he  was  doing  when  he  should 
have  been  intent  upon  it,  accepting  his  own 
statements  at  face,  and  assuming  that  he 
was  not  partially  intoxicated,  as  to  which 
fact  the  evidence  at  least  preponderates 
against  him  and  that  he — was  intoxicated. 
Thompson  in  his  Commentaries  on  the  Law 
of  Negligence  has  a -chapter  devoted  to  "In- 
juries from  Elevators  in  Buildings,"  and  §§ 
1086  and  1087  are  particularly  applicable: 
"It  is  contributory  negligence  as  a  matter 
of  law  to  put  one's  head  into  an  elevator 
well  for  the  purpose  of  shouting  for  the  car 
to  come  down  or  of  seeing  whether  or  not 
it  is  coming  or  who  is  in  it.  .  .  .  For  a 
boy  eight  years  old  who  has  been  warned 
and  who  knows  better,  to  put  his  head  over 
the  gate  of  an  elevator'*— ^citing  Kamsdcll 
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V.  Jordan,  166  Mass.  505,  47  K.  £.  244,  3 
Am.  Neg.  Hep.  47;  Mau  v.  Morse,  3  Colo. 
App.  359,  33  Pac.  283 ;  Murphy  v.  Webster, 
151  Mass.  121,  23  N.  E.  842;  Guichard  v. 
New,  9  App,  Div.  485,  41  N.  Y.  Supp. 
456;  Peake  v.  Buell,  90  Wis.  506,  48  Am.  St. 
Rep.  946,  63  N.  W.  1053;  Knapp  v.  Jones, 
50  Neb.  490,  70  N.  W.  19,  1  Am.  Neg.  Rep. 
306. 

Section  1086,  vol.  1,  Thompson  on  Negli- 
gence, is  now  quoted  from: 

"Where  an  errand  boy  twelve  years  of 
age,  of  more  than  ordinary  intelligence,  em- 
ployed on  the  fourth  Aoor  of  a  factory  build- 
ing, on  being  sent  down  on  an  errand  not 
relating  to  freight,  leaned  upon  a  chain 
hanging  across  the  entrance  to  the  shaft  of 
the  freight  elevator  to  look  for  the  elevator, 
upon  which  he  had  no  right  to  ride,  and  was 
injured  by  the  giving  away  of  the  chain," 
recovery  was  barred  by  his  contributory 
negligence. 

The  same  "where  one  who  had  ridden  upon 
an  elevator  put  his  head  into  the  shaft 
through  an  opening  in  the  upper  part  of 
the  door  and  was  killed  by  the  elevator  in 
its  descent."  Mau  v.  Morse,  3  Colo.  App. 
359,  33  Pac.  283. 

Its  facts  are  practically  identical  with  the 
case  at  bar.  Plaintiff  contends  that  he 
should  recover  because  the  openings  that 
were  left  in  the  doors  rendered  the  elevator 
inherently  dangerous.  In  Man  v.  Morse 
"the  elevator  did  not  have  a  screen  above 
the  windotv,"  so  its  entrance  was  less  pro- 
tected than  in  this  case.  Concerning  this 
same  contention  the  Colorado  court  says: 
"The  negligence  complained  of  is  the  failure 
to  properly  protect  the  entrance  to  the  ele- 
vator, which,  when  the  elevator  was  not 
present,  was  also  an  entrance  to  the  shaft." 

Deceased  was  killed  while  looking  over 
the  screen  for  the  car,  with  his  head  in  the 
elevator  shaft.  "It  is  true  that,  if  the  open- 
ing had  been  so  protected  the  deceased  would 
probably  have  been  unable  to  thrust  his 
head  into  the  shaft;  but  we  are  not  sure 
that  he  could  not  have  found  some  other 
means  of  equally  unnecessary  danger;  and 
as  to  him,  with  the  knowledge  of  the  situa- 
tion which  he  possessed,  or  ought  to  have 
possessed,  the  failure  of  the  defendants  in 
that  regard  can  hardly  be  said  to  be  negli- 
gence. It  is  possible  that,  while  the  opening 
was  in  the  exposed  condition  described  in 
the  complaint,  a  case  might  have  arisen  in 
which  the  defendants  would  be  held  liable 
for  a  resulting  injury,  but  such  a  case  would 
differ  widely  in  all  its  distinctive  features 
from  the  one  before  us.  If  a  man  is  in  his 
sound  senses,  with  his  eyes  open,  voluntarily 
and  deliberately,  even  if  carelessly,  thrusts! 
himself  into  the  jaws  of  death,  we  know  of  | 
no  theory  upon  which  anyone  can  be  held 
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responsible  for  the  consequences  of  his  act 
but  himself." 

Labatt  on  Master  and  Servant,  vol.  3, 
announces  the  same  rule  at  §  1251:  "The 
doctrine  stated  at  the  beginning  of  the  laat 
section  has  also  been  applied,  as  shown  in 
the  following  paragraphs,  to  actions  for 
injuries  received  under  circumstances  men- 
tioned: .  .  .  (2)  Taking  a  position  in 
which  there  is  danger  from  the  movement 
of  an  elevator  cage;  and  .  .  .  (4)  tak- 
ing a  position  rendered  dangerous  by  mov- 
ing machinery;  .  .  .  (6)  getting  onto 
a  stationary  machine  which  may  be  put  in 
motion  at  any  moment." 

The  doctrine  referred  to  in  §  1260  is: 
"The  general  effect  of  the  authorities  upon 
this  subject  is  that,  where  the  evidence 
shows  that  the  injury  complained  of  was 
due  to  the  fact  that  at  the  time  of  the  acei- 
dent  the  servant  was  occupying  a  position 
which  was  obviously  more  dangerous  than 
another  which  was  available,  a  prima  facie 
presumption  of  contributory  negligence 
arises  which  will  warrant  a  court  in  de^ 
daring  as  a  matter  of  law  that  the  action 
cannot  be  maintained." 

Hence,  if  plaintiff  be  considered  as  a  serv- 
ant discharging  his  duties  as  bell  boy  in  giv- 
ing orders  to  Peter,  although  he  admits  and 
the  court  would  have  been  warranted  in 
finding  that  he  was  without  authority  to 
give  orders  which  would  come  from  the  hotel 
clerk  instead,  yet,  assuming  the  contrary, 
the  plaintiff's  own  testimony,  showing  that 
he  unnecessarily  placed  himself  in  a  posi- 
tion of  great  danger  in  the  performance  of 
said  duty,  convicts  him  of  contributory  neg- 
ligence for  not  giving  orders  from  outside 
the  elevator  and  without  protruding  his 
head  into  the  elevator  shaft. 

In  this  connection  it  may  be  well  to  re- 
mark that  there  is  a  clear  line  of  demarca- 
tion in  the  authorities  between  issues  of 
negligence  and  contributory  negligence,  con- 
sidered as  to  those  entering  into  or  alight- 
ing from  passenger  elevators  and  as  to  ac- 
cidents occurring  while  the  passenger  is 
being  carried  therein,  from  cases  like  this 
at  bar,  where  a  person,  whether  a  servant 
or  would-be  passenger,  either  understanding* 
ly  or  heedlessly  thrusts  head  or  limbs 
through  an  opening  into  an  elevator  shaft. 
A  search  has  disclosed  no  case  of  the  lat- 
ter kind  where  contributory  negligence  was 
not  imputed  and  precluded  recovery  as  a 
matter  of  law. 

And  appellant's  brief  cites  no  authority 
to  the  contrary.  However,  he  contends  that 
on  account  of  plaintiff's  minority,  youth, 
and  imiUaturity  he  should  be  measured  in 
his  conduct  by  what  is  usual  to  minors  of 
his  age  and  mental  capacity;  and  asserts 
that,  when  such  a  standard  is  applied,  an 
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issue  of  &iet  upon  contributory  negligence 
necessarily  arises,  to  be  decided  as  a  ques- 
tion of  fact  by  a  jury,  inatead  of  resolving 
into  a  proposition  of  law.  It  is  true  that, 
in  cfHisidering  cases  where  an  infant  is  to 
be  charged  with  contributory  negligence,  the 
age  and  mental  capacity  are  to  be  consid- 
ered with  all  other  attending  circum- 
stances. Where,  in  the  light  of  human  ex- 
perience, the  infant  is  so  young  aa  not  to 
be  presumed  to  sense  or  foresee  danger  lia- 
ble to  follow  his  acts,  negligence  will  not  be 
imputed,  because  he  is  non  sui  juris.  And 
therefore  there  must  be  a  zone  between 
ignorance  of  and  knowledge  of  impending 
danger,  inability  and  ability  to  foresee  and 
understand  consequences.  These  eonsidera- 
tiona  may  be  of  fact  f«r  the  jury  to  deter- 
mine according  to  the  state  of  the  proof. 
Where  the  infant  is  of  such  tender  years  as 
usually  to  possess  no  sueh  knowledge,  ignor- 
ance 18  presumed,  and  the  question  is  one 
of  fact  for  the  jury.  And  the  same  is  true 
as  to  the  other  extreme,  where  the  minor 
has  so  far  reached  maturity  in  understand- 
ing and  comprehension  as  naturally  to  fully 
appreciate  the  danger  that  must  follow  his 
negligent  act;  the  court  must  likewise  act 
upon  the  proof  of  such  ability,  and  direct 
the  jury  accordingly  as  a  matter  of  law, 
instead  of  submitting  to  it  an  assumed  is- 
sue of  fact  where  there  is  none  in  the  proof. 
Any  otjier  rule  would  result  in  making  the 
employer  of  an  intelligent  minor  of  plain- 
tiff's age  and  mental  ability,  beyond  all 
doubt  fully  appreciative  of  any  usual  risks 
voluntarily  and  understandingly  undergone 
by  him,  the  insurer  in  damages  of  injuries 
resulting  from  the  minor's  recklessness,  at 
the  caprice  of  a  jury  viewing  the  facts 
sympathetically  and  with  knowledge  that 
its  decision  establishes  liability.  Concern- 
ing this  the  very  recent  work  of  Labatt  on 
Master  ft  Servant,  vol.  8,  §  1264,  declares: 
''If  he  [the  minor]  has  not  the  ability  to 
foresee  and  avoid  the  danger  to  which  he 
may  be  exposed,  negligence  will  not  be  im- 
puted to  him  if  he  unwittingly  exposes  him- 
self to  that  danger.  For  the  exercise  of  such 
measure  of  capacity  and  discretion  as  he 
possesses  he  is  responsible.  In  a  recent  deci- 
sion of  oue  of  the  Federal  courts  of  appeals 
it  was  laid  down  that,  after  passing  the 
age  of  fourteen  years,  a  child  is  presumed 
to  be  capable  of  avoiding  danger  by  the  exer- 
cise of  due  care.  And  this  is  probably  the 
rule  in  all  jurisdictions." 

An  examination  of  the  evidence  discloses 
that  plaintiff  became  fourteen  years  of  age 
in  July,  preceding  his  injury  on  October 
6,  1912;  that  he  had  worked  as  a  bell  boy 
in  this  hotel  off  and  on  for  a  year  or  more. 
He  was  of  at  least  medium  size  for  his  age, 
and  was  bright  and  intelligent,  and  an 
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eighth-grade  pupil  when  at  school.    He  has 
given  his   testimony   understafuiingly,   and 
lias  evinced  the  knowledge  of  an  adult  at 
all  times  of  the  situation  concerning  which 
he  h%s  testified.     The  elevator  had  been  in 
operation  one  week,  during  which  time  he 
had  learned  to  run  it  and  understand  its 
operation  and  mechanism,  its  horse  power 
and  velocity.    He  knew  that  it  was  unfin- 
ished.   During  this  time  he  had  once  had 
aa  accident  with  it,  running  it  so  far  to- 
ward the  roof  as  to  cause  it  to  automatical- 
ly st«U,  as  a  result  of  which  there  is  evi- 
dence tending   to   establish,   although    the 
fact  is  denied  by  him,  that  he  was  ordered 
to  keep  away  from  it  and  leave  it  entirely 
alone,  except  when  he  was  taking  up  pas- 
sengers or  baggage,  and  at  which  time  nec- 
essarily the  elevator  boy  would  operate  the 
elevator.    The  rule  of  res  ipsa  loquitur  ap- 
plies and  prevails.     Shearm.  ft  Kedf.  Neg. 
§    710a.     Plaintiff  knew   and    must   have 
known,  had  he  stopped  to  think  of  what  he 
was  doing,  that  by  doing  what  he  did  he 
was  placing  himself  in  great  danger.    The 
oBly  question  in  the  lawsuit  is  whether  he 
is  excused,  as  a  matter  of  law,  from  im- 
puted contributory  negligence  in  protruding 
his  head  within  the  elevator  cage  simply 
because  he  ''did  not  realize,*'  i*  e.,  '*did  not 
think"  of,  what  he  was  doing,  when,  had 
he  done  so,  he  could  not  have  avoided  dis- 
covering his  riek.    Had  he  done  so  know- 
ingly, it  would  have  been  utter  recklessness 
on  his  part.    He  had  knowledge  enough  to 
foresee  the  danger  and  understand  the  risk. 
Under  every  authority  he  is  not  excused  be- 
cause of  his  minority,  solely  by  reason  of  his 
failure  to  think  when  he  should  have  done 
so.    Possessing  the  knowledge  to  appreciate 
the  danger,  understanding  had  he  thought 
of  the  peril,  his  minority  is  not  an  excuse 
any  more  than  maturity  would  have  been. 
His  employer  had  the  right  in  law  to  as- 
sume that  he  would  use  that  knowledge  of 
understood  and  apparent  peril   to  protect 
himself,  instead  of  any  assuniption  Uint  he 
might  take  such  hazards.    The  question  here 
is  not  one  of  mental  capacity,  but  of  heed- 
lessness.   And  the  court  was  warranted  in 
instructing  a  verdict  upon  the  basis  of  his 
contributory  negligence,  notwithfltanding  his 
minority.     Cronin  v.   Columbian  Mfg.  Co 
29  L.R.A.(N.S.)  Ill,  and  cases  cited  in  the 
note  thereto   (75  N.  H.  319,  74  Atl.  180); 
29  Cyc.  541:     "Notwithstanding  the  imma- 
turity of  a  minor,  if  it  appears  tliat  he 
knew  of  the  danger,  he  will  be  held  guilty 
of     contributory     negligence," — and     cases 
cited  sustaining  the  text;  Binder  v.  Chicago 
City  R.  Co.  176  111.  App.  503,  where  a  re- 
covery by  a  minor  sixteen  years  of  age  at 
the  time  of  the  accident  was  set  aside,  and 
he  was  held  guilty  of  contributory  negli- 
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gence  as  a  matter  of  law  in  spite  of  his 
minority;  Wilson  v.  Chicago  City  R.  Co. 
133  111.  App.  433,  where  a  child  nine  years 
old  was  held  guilty  of  contributory  negli- 
gence as  a  matter  of  law;  Koehler  v.  Chi- 
cago City  R.  Co.  166  111.  App.  671,  where 
a  boy  ten  years  old  was  held  guilty  of 
contributory  negligence  as  a  matter  of  law 
and  a  verdict  set  aside;  Central  of  Georgia 
R.  Co.  V.  Chambers,  183  Ala.  156,  62  So. 
724;  Jackson  v.  Butler,  240  Mo.  342,  155 
S.  W.  1071. 

But  appellant  cites  an  excerpt  from  Um- 
stcd  V.  Colgate  Farmers*  Elevator  Co.  18 
N.  D.  309,  122  N.  W.  390,  wherein  29  Cyc. 
540,  is  cited  to  the  effect  that  "in  every 
case  the  question  of  the  intelligence  of  the 
cliild  and  the  measure  of  his  capacity  should 
bo  left  to  the  determination  of  the  jury." 

The  portion  quoted  is  but  part  of  a 
lengthy  discussion  of  contributory  negli' 
gence  as  applied  to  infants,  and  immediate- 
ly following  this  excerpt  Upthe^rove  v. 
Jones  &  A.  Coal  Co.  118  Wis.  673,  06  N.  W. 
385,  14  Am.  Neg.  Rep.  670,  is  also  quoted 
as  follows:  "The  true  test  as  to  whether 
a  minor  has  assumed  the  ordinary  risks  of 
his  employment  or  is  guilty  of  contributory 
n^Iigence  is  not  whether  he,  in  fact,  knew 
and  comprehended  the  danger,  but  whether, 
under  the  circumstances,  he  ought  to  have 
known  and  comprehended  such  danger. 
.  .  .  Where  it  appears  from  the  undis- 
puted evidence  that  the  defect  or  danger  is 
open  and  obvious,  and  such  as,  under  the 
circumstances,  ought  to  have  been  known 
and  comprehended  by  the  plaintiff,  then  he 
will  be  held  to  have  assumed  the  risk  as  a 
matter  of  law." 

This  M  the  doetrifie  applied  in  this  oa$e 
at  bar.  We  quote  again  from  Umsted  v. 
Colgate  Farmers'  Elevator  Co.:  "A  servant, 
although  under  age,  assumes  all  patent  and 
obvious  risk  of  his  employment  if  he  hoe 
sufficient  intelligence  to  understand  and  ap- 
preciate it  (26  Cyc.  1220,  £),  except  where 
the  child  is  so  young  as  to  be  incapable  of 
exercising  judgment  or  discretion.  The 
rule  of  contributory  negligence  applies 
where  the  person  is  an  infant  .the  same  as 
where  he  is  an  adult"    20  Cyc.  535. 

And  on  the  second  appeal  after  retrial  in 
Umsted  v.  Colgate  Farmers*  Elevator  Co. 
it  was  held,  quoting  from  the  syllabus  of 
22  N.  D.  242,  133  N.  W.  61 :  "That  it  con- 
clusively  appears  that  plaintiff  was  not  only 
guilty  of  contributory  negligence,  but  that 
he  assumed  the  risks  incident  to  such  ex- 
perimental tests.  Hence  his  recovery  can* 
not  be  sustained." 

Though  plaintiff  was  a  minor,  it  was  held 
that  he  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  although  the  jury 
had  found  the  contrary  by  their  verdict; 
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and  it  may  be  noted  that  the  opinion  lit 
both  cases  is  by  the  same  justice.  See  alsa 
Krisch  v.  Richter,  —  Tex.  Civ.  App.  — ,  130 
S.  W.  186,  where  a  boy  sixteen  years  old 
was  held  bound  to  know  and  appreciate 
open  and  obvious  danger.  The  same  was 
held  in  Herdt  v.  Koenig,  137  Mo.  App.  589, 
110  S.  W.  56,  in  which  the  syllabus  reads: 
"Plaintiff,  a  bright,  intelligent  boy,  ten  and 
one  half  years  old,  while  leaning  over  a 
fence  maintained  as  a  barrier  to  a  quarry^ 
fell  into  the  quarry,  because  of  the  breaking^ 
of  the  fence.  He  had  been  warned  repeated- 
ly of  the  danger  of  playing  near  the  quarry ; 
had  been  driven  away  from  it  by  a  person 
living  near;  had  been  whipped  several  time» 
by  his  father  for  refusing  to  stay  away. 
He  admitted  that  he  was  entirely  familiar 
with  the  danger  of  the  place  and  knew  of 
the  defective  condition  of  the  fence,  and 
that  the  boards  were  rotten  and  the  naila 
insufficient  to  hold  the  boards.  Held,  that 
be  was  negligent." 

A  directed  verdict  d  dismissal  wns  sus- 
tained.   In  this  case  are  cited  the  following 
cases,  in  all  of  which  the  plaintiff,  although, 
younger  than  this  plaintiff,  was  held  guilty 
of  contributory  negligence  in  every  instance 
as  a  matter  of  law,  precluding  recovery,  viz. : 
Payne  v.  Chicago  &  A.  R.  Co.  136  Mo.  562,. 
38  S.  W.  308,  where  the  plaintiff  was  eleven 
years  of  age;  Graney  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  157  Mo.  666,  50  L.RJL.  15^  57  S. 
W.  276,  where  plaintiff  was  eleven  years 
and  nine  months  of  age;  Walker  v.  Wabash 
R.  Co.  193  Mo.  453,  92  S.  W.  83,  where  the 
plaintiff  was  fourteen  years  of  age;  McGee 
v.  Wabash  R.  Co.  214  Mo.  530.  114  S.  W.  33, 
where  plaintiff  was  a  boy  thirteen  years  of 
age;  Mann  v.  Missouri,  K.  &  T.  R.  Co.  123 
Mo.  App.  486,  100  S.  W.  566,  where  plaintiff 
was  a  boy  twelve  years  of  age;   Twist  v. 
Winona  &  St.  P.  R.  Co.  39  Minn.  164,  12 
Am.  St.  Rep.  626,  39  N.  W.  402,  where  the 
plaintiff  was  a  boy  ten  and  one-half  years 
of  age;  Merryman  v.  Chicago,  R.  I.  &  P.  R. 
Co.  85  Iowa,  634,  52  N.  W.  045,  where  the 
plaintiff  was  a  boy  thirteen  years  of  age; 
Carson  v.  Chicago,  R.  I.  &  P.  R.  Co.  96  Iowa,. 
583,  65  N.  W.  831,  where  the  plaintiff  was 
a  boy  twelve  years  of  age;   Knox  t.  Hall 
Steam  Power  Co.  69  Hun,  231,  23  N.  Y. 
Supp.  400,  where  the  plaintiff  was  a  boy 
twelve  years  of  age;  and  Spillane  v.  Mis* 
souri  P.  R.  Co.  135  Mo.  414,  58  Am.  St.  Rep. 
580,  37  S.  W.  108,  where  a  boy  nine  years, 
of    age    was    held    guilty    of    contributory- 
negligence  as  a  matter  of  law.     This  last 
case  was  distinguished  in  Herdt  v.  Koenig: 
on  the  facts  from  Holmes  v.  Missouri  P.  R.. 
Co.  100  Mo.  08,  88  S.  W.  623,  where  it  wa& 
held   as   to   an   eight-year-old   child   under 
the  proof  of  noncapacity  that  contributory 
negligence  was  a  question  for  the  jury.    Bui 
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in  Ridenhour  ▼.  KansaB  City  Cable  T3L  Co. 
102  Mo.  270,  18  S.  W.  889,  14  S.  W.  760, 
4  Am.  Neg.  Cas.  634,  it  is  held:  "That  it 
caniMit  be  adjudged  as  a  matter  of  law  that 
a  child  of  nine  years  of  age  is  incapable  of 
negligence." 

See  2  L.RJL.(N.S.)  at  page  759;  4  R.  C. 
L.  559;  9  R.  C.  L.  1236  and  1258;  Thomp. 
Neg.  §§  280-318,  covering  ''Injuries  to 
Children  and  Others  Non  Sui  Juris"  on 
negligence  and  contributory  negligence,  and 
particularly  f§  316-318. 

This  plaintiff  acted  recklessly  and  heed- 
lessly, and  should  be  bound  by  the  conse- 
quences brought  upon  him  by  his  own  care- 
lessness. He  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  This  hold- 
ing decides  the  case  adversely  to  appellant 
and  renders  unnecessary  an  examination  of 
any  other  assignments  presented  in  his  brief. 

Appellant  contends  that  the  fact  that  the 
jury  disagreed  upon  supposed  questions  of 
fact  of  negligence  and  contributory  negli- 
gence submitted  to  it  should  be  considered 
and  taken  as  strong  evidence  that,  because 
of  plaintiff's  minority,  he  was  not  guilty  of 
contributory  negligence.  The  answer  is  that 
in  many  of  the  eases  cited  verdicts  were  re- 
turned finding  plaintiff  not  to  be  guilty  ot 
contributory  negligence,  but  which  were  set 
aside,  and  the  contrary  found  as  a  matter  of 
law.  Plaintiff's  argument,  carried  to  its 
logical  eoneliisioB,  would  prevent  any  deter- 
mination as  a  matter  of  law  that  a  plaintiff 


had  been  guilty  of  contributory  negligence 
barring  his  recovery  where  the  court  had  er- 
roneously submitted  such  questions  to  a 
jury,  and  it  had  happened  to  pass  erroneous- 
ly thereon,  no  matter  how  culpable  and  gross 
the  plaintiff's  negligence.  In  reading  the 
record  many  matters  are  disclosed  upon 
which  a  jury  might  disagree  and  from  con- 
clnsions  upon  a  portion  of  the  proof  er- 
roneously applied  or  omitted  to  be  applied 
at  all  to  the  evidence  surrounding  contribu- 
tory negligence  a  disagreement  might  re- 
sult on  such  supposed  issue  of  fact.  Plain- 
tiff's intoxication  or  nonintoxication  is  an 
illustration.  One  can  scarsely  read  the  rec- 
ord without  concluding  that  the  preponder- 
ance of  the  evidence  was  to  the  effect  that 
plaintiff  was  considerably  intoxicated  at 
the  time  of  this  accident,  which  alone  would 
establish  the  reason  why  he  did  not  think 
of  what  he  was  doing  when  he  got  his  head 
in  the  path  of  the  descending  elevator.  How- 
ever, nonintoxication  of  plaintiff  has  been 
assumed  as  the  fact,  and  upon  that  assump- 
tion the  case  is  determined  adversely  to  ap- 
pellant. 

The  judgment  of  dismissal  is  affirmed, 
with  corts. 

Brace,  J.,  dissents. 

Petition  for  rehearing  denied  April  27, 
1916. 
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J.  Scope,   lOS. 
II,  In  general,  196. 
III.  Projecting  part  of  "body  heyond 
car  in  motion,    107. 
IV,  Falling  dotcn  sJvaft: 

a.  In  general,    199. 

t.  Mistake    as    to    location    of 

elevator,   190. 
e.  Playing  near  sUaft,    201. 

I.  Scope. 

Questions  generally  as  to  the  stand- 
ard of  care  required  of  children,  the  a^e 
at  which  they  may  be  chargeable  with 
contributory  negligence,  and  presump- 
tions as  to  capacity,  are  discussed  in  the 
note  to  Jacobs  v.  H.  J.  Koehler  Sporting 
Goods  Co.  ante,  10,  even  when  these 
questions  arose  in  actions  for  injury  to 
children  on  elevators.  (See  particularly 
eases  cited  in  note  38  of  that  note,  as  to 
the  standard  of  care  required  of  a  child 
in  actions  for  injuries  on  and  about  ele- 
vators.) It  is  the  purpose  of  the  present 
note  to  show  the  practical  results  reached 

in  the  application  of  the  general  rules 
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V.  Injuries     in    entering    elevator, 

aoi. 

VI.  injuries   in   alighting   front   ele^ 

vator,  201. 
VII.  Hiding  on  top  of  elevator,  202. 
VIII.  Projecting     head    into     elevator 
shaft,    202, 


considered  in  the  above  note,  in  actions 
for  injuries  to  or  death  of  children  on 
and  about  elevators. 

Generally  as  to  liability  for  injury  to 
elevator  passenger,  see  notes  to  Edwards 
V.  Manufacturers'  Bldg.  Co.  2  L.R.A. 
(N.S.)  744,  and  Tippecanoe  Loan  &  T. 
Co.  V.  Jester,  L.R.A.1915E,  722. 

And  as  to  liability  of  the  owner  of  an 
elevator  for  injury  to  trespassers  or  li- 
censees, see  notes  to  Davis  v.  Ohio  Val- 
ley Bkg.  &  T.  Co.  15  L.R.A.(N.S.)  402, 
and  Sweeden  v.  Atkinson  Improv.  Co.  27 
L.R.A.(N.S.)  124. 

As  illustrative  of  the  class  of  cases 
treated  in  the  note  above  referred  to, 
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appended  to  Jacobs  v.  H.  J.  Koehler 
Sporting  Goods  Co.  ante,  10,  which  are 
excluded  from  the  present  note,  because 
the  questions  involved  were  not  distinc- 
tive of  actions  for  injuries  to  children  on 
or  about  elevators,  attention  is  called  to 
the  case  of  Scott  v.  McMenamin  (1893) 
51  HL  App.  121,  where,  in  an  action  for 
injury  to  a  sixteen-year-old  boy  in  the 
defendant's  employ,  who,  while  standing 
in  a  shaft,  cleaning  an  elevator,  was 
struck  by  the  descent  of  the  weights  on 
another  elevator,  it  was  held  erroneous 
to  instruct  the  jury  that  the  law  does 
not  require  that  a  person  of  the  age  of 
the  plaintiff  shall  exercise  the  same  de- 
gree of  care  and  caution  as  a  person  of 
maturer  years,  but' only  such  care  and 
caution  as  a  person  of  h*i9  age,  intelli- 
gence, and  discretion  would  naturally 
and  ordinarily  use  under  like  circum- 
stances. The  court  stated  that  the  in- 
quiry was  whether  the  minor  exercised 
such  care  as,  under  the  circumstances, 
might  be  expected  from  one  of  his  Sige 
and  intelligence,  and  that  the  instruc- 
tion that  the  law  did  not  require  that  a 
person  of  the  age  of  the  plaintiff  should 
exercise  the  same  degree  of  care  and 
caution  as  a  person  of  maturer  years, 
even  in  connection  with  what  followed, 
was,  to  say  the  least,  misleading.  See 
n.  d,  of  the  note  above  cited,  for  other 
cases  of  a  similar  nature. 

J/.  In  general. 

See  note  to  Jacobs  v.  H.  J.  Koehler 
Sporting  Goods  Co.  ante,  10,  for  dis- 
cussion of  questions  generally  as  to 
standard  of  care  for  measuring  conduct 
of  a  child,  presumptions  of  capacity,  and 
age  at  which  it  may  be  chargeable  with 
negligence. 

In  Kaufhold  v.  Arnold  (1894)  163  Pa. 
269,  29  Atl.  883,  the  court  was  appar- 
ently of  the  opinion  that  a  boy  eleven 
years  old,  who  was  injured  on  an  ele- 
vator while  in  the  defendant's  employ, 
was  not  within  the  rule  of  contributory 
negligence,  stating  that  if  he  had  been 
an  adult  he  would  have  been  debarred 
of  recovery,  but,  being  less  than  fourteen 
years  of  age,  he  was  not  chargeable  with 
contributory  negligence.  In  this  state 
there  is  a  prima  facie  presumption  that 
a  child  under  fourteen  years  of  age  is 
incapable  of  contributory  negligence; 
but,  as  will  be  observed  from  the  note 
to  Jacobs  V.  H.  J.  Koehler  Sporting 
Goods  Co.  ante,  10,  this  presumption 
may  be  overcome  by  proof  of  unusual 
capacity  or  experience.  The  Kaufhold 
Case  does  not  appear  to  be  in  accord 

with    the    weight    of    authority.      Most 
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courts  would,  it  seems,  have  held  the  in- 
fant chargeable  with  contributory  negli- 
gence as  matter  of  law  under  the  facts 
of  this  case,  it  appearing  that  he  was 
standing  on  doors  in  a  factory  floor 
through  which  an  elevator  was  likely 
to  ascend  at  any  moment,  that  he  was 
familiar  with  the  method  of  operating 
the  elevator,  and  had  been  instructed  in 
that  regard,  and  was  injured  when  the 
ascending  elevator  opened  the  automatic 
doors  on  which  he  was  standing. 

It  should  be  observed  that  recovery 
for  an  injury  sustained  by  an  infant  on 
an  elevator  may  be  precluded  on  the 
ground  that  the  infant  was  a  trespasser. 
It  is  not  the  purpose  of  the  present  note 
to  treat  this  question,  but  attention  is 
called  to  the  case  of  Springer  v.  Byram 
(1894)  137  Ind.  15,  23  L.R.A.  244, 45  Am. 
St.  Rep.  159,  36  N.  £.  361,  among  pos- 
sibly other  cases  of  the  kind,  in  which 
it  was  held  that  a  newsboy  who  attempts 
to  ride  in  a  passenger  elevator  after  he 
has  notice  of  the  rule  that  newsboys  are 
not  allowed  to  ride,  although  they  are 
permitted  to  enter  the  building  to  ply 
their  vocation,  is  a  trespasser  as  to  any 
use  of  the  elevator,  so  as  to  defeat  his 
right  to  recover  for  injuries  received  in 
such  an  attempt. 

The  question  of  contributory  negli- 
gence was  held  to  be  for  the  jury,  and 
a  judgment  for  the  plaintiff  affirmed,  in 
an  action  for  the  death  of  a  sixteen- 
year-old  bay,  who,  for  about  a  week, 
had  been  engaged  in  operating  a  freight 
elevator  in  the  defendant's  factory, 
where  there  was  evidence  that  he  acci- 
dentally seized  the  cable  by  which  the 
elevator  was  raised  and  lowered,  instead 
of  the  "check  ropes"  by  which  it  was 
managed,  the  latter  being  from  6  to 
18  inches  from  the  cable,  and  that  his 
hand  was  drawn  into  an  unprotected 
dnun,  near  which  the  elevator  passed  and 
around  which  the  cable  was  coiled. 
Thompson  v.  Johnston  Bros.  Co.  (1893) 
86  Wis.  676.  67  N.  W.  298. 

And  the  same  conclusion  was  reached 
where  a  seventeen-year-old  boy,  while  in 
the  defendant's  employ,  engaged  in  us- 
ing a  freight  elevator,  after  entering  the 
elevator,  pulled  in  the  usual  way  upon 
the  cable  provided  for  starting  it,  and, 
no  response  following  his  act,  applied 
greater  force  on  the  cable,  whereupon  it 
suddenly  loosened,  and  the  elevator  as- 
cended, causing  him  to  fall  and  his  leg 
to  be  caught  and  injured  between  the 
elevator  and  a  floor.  Zongker  v.  Peo- 
ple's Union  Mercantile  Co.  (1905)  110 
Mo.  App.  382,  86  S.  W.  486.  The  court 
said:    ''The  elevator  had  been  out  of  re* 
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pair  in  the  manner  deseribed  for  some 
time.  It  was  a  common  thing  for  the 
cable  to  catch,  and  those  operating  it 
had  been  accustomed  to  pull  vigorously 
when  they  found  it  fast.  Plamtitf,  a 
mere  youth,  followed  the  example  of  oth- 
ers. No  imminent  danger  was  threatened 
and  there  is  no  evidence  in  the  record 
before  us  which  points  to  any  want  of 
due  care  in  plaintiff.  He  fell  because 
of  the  unexpected  suddenness  and  vio- 
lence of  the  loosening  of  the  cable,  and 
this  was  the  direct  result  of  the  defec- 
tive condition  of  the  machinery.^' 

Also  in  Krey  v.  Schlussner  (1891)  16 
N.  Y.  Supp.  695,  it  was  held  that  con- 
tributory negligence  was  not  shown  as 
matter  of  law,  where  a  fifteen-year-old 
boy,  in  delivering  goods  by  means  of  a 
dumb-waiter,  stood  under  the  elevator, 
holding  the  hoisting  rope  while  the  goods 
were  being  removed,  and,  the  rope  break- 
ing, was  kiUed  by  the  fall  of  the  ele- 
vator. 

III.  J^rojecHng  part  of  body  beyond  ear 

in  motion. 

The  decisions  in  this  class  of  eases  are 
not  altogether  in  accord.  In  the  ina* 
jority  of  the  cases  the  question  of  con- 
tributory negligence  has  been  held  to 
be  for  the  jury.    It  was  so  held — 

— ^where  a  child  less  than  seven  years 
old  sat  on  the  floor  of  an  elevator  so 
dose  to  the  door  that,  in  turning  around, 
at  the  call  of  one  of  the  boys  operating 
the  elevator,  his  foot  was  caught  and  in- 
jured, between  the  elevator  and  a  floor 
of  the  building,  as  the  elevator  ascended, 
Kentucky  Hotel  Co.  v.  Camp  (1896)  97 
Ky.  424,  30  S.  W.  1010,  affirming  a  judg- 
ment for  the  plaintiff; 

— ^where  a  thirteen-year-old  delivery 
boy,  who  had  been  for  several  months 
in  the  defendant's  employ,  while  riding 
on  a  freight  elevator  which  was  unpro- 
tected, permitted  his  foot  to  extend  be- 
yond the  platform  while  the  elevator  was 
in  motion,  with  the  result  that  his  foot 
was  caught  and  crushed  by  a  sill  pro- 
jecting more  than  8  inches  into  the  shaft 
from  a  floor  of  the  building,  Strawbridge 
V.  Bradford  (1889)  128  Pa.  200,  15  Am. 
St.  Rep.  670,  18  Atl.  346; 

— ^where  a  sixteen-year-old  boy,  on  the 
day  of  entering  the  defendant's  employ 
for  the  purpose  of  running  an  elevator 
in  a  factory,  was  injured  by  his  foot's 
slipping  from  the  platform  of  the  ele- 
vator, which  was  unprotected,  and  being 
caught  between  the  car  and  a  floor  as 
the  car  ascended.  Otis  Elevator  Co.  v. 
Mann  (1911)  112  C.  C.  A.  306,  191  Pad. 

716.  It  was  held  also  not  erroneous  to 
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instruct  the  jury  that  the  plaintiff  was 
required  to  exercise  a  degree  of  care  ap- 
propriate to  his  years,  and  to  refuse  to 
charge  that  he  was  held  to  the  same 
degree  of  care  as  a  person  of  maturer 
years. 

And  whether  a  boy  nearly  flf  teen  years 
old,  employed  in  the  defendant's  factory,, 
who  was  injured  on  an  unprotected  ele- 
vator by  bis  foot  being  caught  an 4 
crushed  against  a  projecting  sill  on  a 
floor  as  the  elevator  ascended,  exercised 
that  degree  of  care  which  boys  of  the 
same  age,  capacity,  and  intelligence  or- 
dinarily exercise  under  the  same  circum- 
stances, was  held  a  question  for  the  jury 
in  Obermeyer  v.  F.  H.  Logeman  Chair 
Mfg.  Co.  (1906)  120  Mo.  App.  59,  96  S. 
W.  673.  The  court  said:  "Does  re- 
spondent's evidence  condusivelv  convict 
him  of  contributory  negligence  T  We  do 
not  think  so.  He  was  standing  near  the 
edge  of  the  elevator,  but  not  in  a  posi- 
tion to  be  caught  between  it  and  the 
strip  on  the  floor  beam.  He  was  a  boy 
who  was  not  to  be  expected  to  be  on  his 
guard  at  all  times  to  avoid  the  danger, 
was  leaning  on  the  shoulder  of  another 
boy,  who,  he  says,  stepped  back  on  his 
foot,  and  to  relieve  his  foot  of  the  pres- 
sure, respondent  stepped  back  and  his 
heel  was  caught  in  the  manner  he  de- 
scribed. A  man,  in  respondent's  situa- 
tion, would  perhaps  have  noticed  that  the 
elevator  was  near  a  floor,  and  have  re* 
membered  the  danger  of  having  his  foot 
caught  should  he  throw  it  back,  but 
whether  a  fourteen-year-old  boy  should 
so  closely  observe  and  exercise  such  a 
degree  of  prudence,  we  think  was  a 
question  for  the  jury.'*  It  should  be  ob- 
served that  in  this  case  the  boy  testifled 
that  he  had  been  working  on  the  ele- 
vator for  about  an  hour  a  day  for  twelve 
days  prior  to  the  injury,  that  he  knew 
of  the  projecting  sills,  that  it  was  not 
so  dark  as  to  prevent  him  from  seeing 
his  surroundings,  but  that  he  had  not 
been  warned  as  respects  this  danger. 

So*,  where  a  fourteen-year-old  boy, 
while  a  passenger  on  an  elevator,  per- 
mitted his  foot  to  extend  over  the  floor 
of  the  elevator  so  that,  as  the  elevator 
ascended,  it  struck  against  the  floor  of 
the  building  and  was  injured,  the  court, 
in  Citizens'  Bank  v.  Fairweather  (1917) 
—  Art  — ,  191  S.  W.  911,  held  that  the 
question  of  contributory  negligence  was 
for  the  jury,  in  view  of  the  immature 
age  of  the  plaintiff,  although  stating  that 
the  situation  was  such  that  a  person  of 
mature  years  would  be  deemed  to  have 
assumed  the  risk.  It  was  said:  The 
"plaintiff  had  equal  opportunity  with  the 
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operator  of  observing  the  danger,  and 
if  he  had  been  on  an  equality  with  the 
operator  in  point  of  intelligence,  it 
should  be  said  that  that  which  consti- 
tuted negligence  on  the  part  of  one  was 
necessarily  negligence  on  the  part  of  the 
other;  but  they  were  not  equal  in  in- 
telligence; at  least,  the  court  could  have 
so  found;  and  we  cannot  say  as  a  mat- 
ter of  law  that  the  plaintiff  was  guilty 
of  negligence,  or  that  he  assumed  the 
risk.  He  states  in  his  testimony  that 
there  was  enough  light  for  him  to  see, 
and  that  if  he  had  looked  he  could  have 
seen  that  his  foot  would  strike  the  beams 
of  the  floors ;  but  we  think  it  was  a  ques- 
tion for  the  jury,  under  all  the  circum- 
stances, to  determine  whether  the  boy 
was  of  sufficient  discretion  and  intelli- 
gence to  appreciate  the  danger  so  as  to 
be  held  to  have  assumed  the  risk.'' 

The  case  of  Debrinoeb  v.  Tatlbt,  ante, 
187,  was  distinguished  in  Citizens'  Bank 
v.  Fairweather  (Axk.)  supra,  it  being 
said  that  in  the  former  case  the  court 
held  that  a  boy  fourteen  years  of  age, 
who  was  injured  by  thrusting  his  head 
through  an  opening  in  a  passenger  ele- 
vator, could  not  recover,  on  account  of 
contributory  negligence,  and  that  '^the 
doctrine  of  that  case  may  be  sound  with- 
out necessarily  controlling  the  one  now 
before  us,  for  the  character  pf  the  al- 
leged negligent  act  was  totally  different. 
It  might  well  be  said  that  for  a  passen- 
ger in  an  elevator  to  thrust  his  head 
through  an  opening  was  so  obviously 
dangerous  that  a  child  of  immature  age 
and  discretion  would  be  bound  to  know 
that  it  was  dangerous,  and  to  know  and 
appreciate  the  danger;  but  it  would  be 
different  in  testing  his  conduct  with  ref- 
erence to  a  less  glaring  danger,  such  as 
allowing  his  toes  to  extend  over  the  edge 
of  the  elevator  floor.  The  conclusion 
is  reached  that  the  court  properly  left, 
it  to  the  jury  to  determine  whether  or 
not  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  or  whether  he  assumed 
the  risk  of  danger." 

In  an  action  by  a  fourteen-year-old 
boy  against  his  employer  for  injury  on 
an  elevator,  by  his  foot  being  caught 
between  the  car  and  the  shaft,  it  was 
held  in  Siegel,  C.  &  Co.  v.  Trcka  (1906) 
218  HL  559,  2  L.R.A.(N.S.)  647, 109  Am. 
St.  Rep.  302,  75  N.  E.  1053, 19  Am.  Neg. 
Rep.  166,  that  whether  the  boy  was 
guilty  of  contributory  negligence  and 
whether  he  assumed  the  risk  of  using  an 
elevator,  the  doors  closing  the  opening 
into  which  were  set  on  the  side  of  the 
wall,  away  from  the  car,  so  as  to  leave 
recesses  into  which  portions  of  a  passen- 
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ger's  body  might  project  and  be  caught 
as  the  car  moved,  was,  under  all  the  cir- 
cumstances, a  question  for  the  jury. 

And,  in  affirming  a  judgment  for  the 
plaintiff,  in  an  action  for  an  injury  to  a 
flve-year-old  child,  who,  although  forbid- 
den to  do  so  by  her  parents,  entered  a 
car  of  an  automatic,  push-button,  elec- 
tric passenger  elevator  in  an  apartment 
house,  and,  while  running  the  elevator, 
was  injured  by  her  leg  being  caught  be- 
tween the  floor  of  the  car  and  the  second 
floor  of  the  building,  as  the  car  ascend- 
ed, the  court  in  Shellabei^er  v.  Fisher 
(1906)  5  L.R.A.(N.S.)  250,  76  C.  C.  A. 
9,  143  Fed.  937,  said  that  the  child  was 
not  guilty  of  contributory  negligence,  be- 
cause she  did  not  possess  the  maturity 
or  capacity  to  know  the  danger  or  to 
appreciate  the  risk  to  which  she  was 
exposed,  and  therefore  was  not  charge- 
able with  any  legal  duty  to  avoid  it. 

See  also  Mitchell  v.  Keene  and  Na^ 
tional  L.  Ins.  Co.  v.  McKenna,  under  VI. 
infra. 

On  the  other  hand,  in  a  few  cases  of 
this  kind  it  has  been  held  that  contribu- 
tory negligence  was  shown  as  matter  of 
law. 

Thus,  where  a  fourteen-year-old  boy 
was  injured  by  being  caught  between  an 
elevator  on  which  his  duties  required 
him  to  ride  and  a  passing  floor,  and  his 
only  explanation  of  the  injury  was  that 
he  did  not  think,  it  was  held,  in  Cronin 
V.  Columbian  Mfg.  Co.  (1909)  75  N.  H. 
319,  29  L.R.A.(N.S.)  Ill,  74  AtL  180, 
that  he  could  not  hold  his  master  liable 
for  the  injury. 

And  it  was  held  in  Ludwig  v.  Pills- 
bury  (1886)  35  MilUL  256,  28  N.  W.  505, 
that  contributory  negligence  was  shown 
as  matter  of  law  in  an  action  for  injury 
to  a  thirteen-year-old  boy,  sustained 
while  riding  on  an  elevator  in  the  de- 
fendant's mill  in  which  he  was  employed, 
where  there  was  evidence  that  he  was 
an  unusually  bright  boy,  had  been  at 
work  in  the  mill  for  a  month,  and  during 
that  time  had  ridden  daily  on  the  ele- 
vator, and  that,  although  there  was  noth- 
ing to  distract  his  attention,  and  no 
necessity  or  controlling  cause  for  his 
conduct,  he  extended  his  head  8  or  10 
inches  beyond  the  elevator  when  it  was 
in  motion,  and  was  injured  by  contact 
with  the  elevator  shaft. 

Also  in  Hoehmann  v.  Moss  Engraving 
Co.  (1893)  4  Misc.  160,  23  N.  Y.  Supp. 
787,  where  a  fourteen-year-old  boy  in 
the  defendant's  employ,  while  riding  on  a 
freight  elevator,  was  injured  by  the 
striking  of  his  heel,  which  projected  over 
the  platform  of  the  car,  against  one  of 
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the  ties  in  the  shaft,  as  the  elevator 
aseended,  it  was  held  that  the  danger 
was  so  obvious  that  even  a  boy  of  this 
age  should  have  observed  it,  and  that 
the  complaint  should  have  been  dismissed 
on  the  ground  of  oontributory  negligence 
as  well  as  on  the  ground  of  insuffieienft 
evidence  of  negligence  on  the  part  of  the 
defendant. 

IV*  Falling  dotcn  tHuift. 

a.  Jn  general. 

It  was  held  that  freedom  from  con- 
tributory negligence  was  not  shown  so 
as  to  permit  recovery  for  injury  to  a 
bright  boy,  twelve  years  old,  by  falling 
down  an  elevator  shaft,  where  it  ap- 
peared that,  on  being  sent  on  an  errand, 
he  went  to  the  shaft  of  a  freight  ele- 
vator which  he  had  no  right  to  use,  and, 
finding  the  gates  open,  instead  of  rat- 
tling the  chain,  which  he  knew  was  the 
usual  method  of  summoning  the  elevator, 
leaned  against  the  chain  to  see  if  the 
elevator  was  coming,  when  the  chain 
broke  and  he  fell.  Knox  v.  Hall  Steam 
Power  Co.  (1893)  69  Hun,  231,  30  Abb. 
N.  C.  162,  23  N.  Y.  Supp.  490. 

On  the  other  hand,  the  age  of  the 
child  may  be  such  that  contributory  neg- 
ligence under  the  circumstances  cannot 
be  inferred. 

Thus,  where  a  child  five  years  and 
three  months  old  was  killed  while  play- 
ing about  a  freight  and  passenger  ele- 
vator in  a  mill,  with  older  boys,  and 
there  was  evidence  that  he  fell  or  was 
knocked  from  the  platform  by  the  de- 
scending counterweight  while  the  chil- 
dren were  operating  the  elevator,  which 
was  unprotected,  it  was  held  that  the 
•court  pro])erly  instructed  the  jury,  in  an 
action  for  his  death,  that  the  child  was 
not  guilty  of  negligence.  Decker  v. 
Itaaea  Paper  Co.  (1910)  111  Minn.  439, 
127  N.  W.  183.  The  court  considered, 
but  did  not  determine,  whether  a  child 
under  seven  years  of  age  may  be  charge- 
able with  contributory  negligence;  but 
held  that,  in  any  event,  the  dangers  of 
playing  about  the  elevator  were  not  so 
obvious  to  a  boy  of  this  age,  of  ordinary 
intelligence,  that  he  could  be  charged 
with  contributory  negligence. 

And  the  question  of  contributory  neg- 
ligence in  several  cases  of  this  kind  has 
been  held  to  be  for  the  jury. 

Thus,  where  a  fifteen-year-old  boy, 
who,  for  several  months,  had  been  em- 
ployed in  a  mill,  and  who  was  required 
to  transport  goods  on  a  freight  elevator 
between    the    first,    second,    and    third 

floors,  loaded  the  elevator  at  the  first 
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I  floor,  set  it  in  motion,  and  walked  up. 
'  stairs,  and,  finding  that  the  elevator  had 
gone  to  the  attic  and  was  stuck  there 
because  a  box  in  the  elevator  was  caught 
between  the  elevator  floor  and  the  shaft, 
reached  into  the  elevator  and  pulled  the 
box,  causing  the  elevator  to  fall  and 
precipitate  him  to  the  bottom  of  the 
shaft,  it  was  held,  in  Stone  v.  Boscawen 
Mills  (1902)  71  N.  H.  288,  52  Atl.  119, 
that,  in  the  absence  of  instruction  or 
warning  by  his  employer,  contributory 
negligence  on  his  part  was  not  shown 
ae  matter  of  law  in  failing  to  test  the 
tension  of  the  rope  at  the  top  of  the 
elevator,  which  appeared  to  be  pulling 
the  elevator  up,  or  in  failing  to  observe 
whether  the  machinery  was  set  for  the 
elevator  to  ascend  or  descend,  or  in  fail- 
ing to  call  the  mechanic,  whom  he  had 
orders  to  notify  if  there  was  trouble  with 
the  elevator  or  it  needed  fixing. 

And  in  an  action  for  the  death  of  a 
youth  nineteen  years  old,  employed  in  a 
factory,  who  was  kiUed  by  falling  down 
an  elevator  shaft,  where  negligence  on 
the  part  of  the  employer  was  sufficiently 
shown  by  evidence  that  the  elevator  was 
unsafe  and  that  an  ordinance  had  been 
violated,  the  court,  in  Dallemand  v.  Saal- 
seldt  (1898)  175  HL  310,  48  LJt.A.  753, 
67  Am.  St.  Rep.  214,  51  N.  K  645,  5 
Am.  Neg.  Bep.  9,  in  affirming  a  judgment 
for  the  plaintiff,  said  that  the  evidence 
showed  that  the  deceased  was  an  intelli- 
gent, sober,  and  careful  youth,  and  from 
this  evidence  and  the  circumstances  be- 
fore them,  as  there  was  no  eyewitness  to 
the  accident  and  no  countervailing  evi^ 
deuce,  the  jury  were  authorized  to  find 
that  he  was,  at  the  time  of  the  injury, 
using  due  care  for  his  own  safety.       * 

See  also  Toohy  v.  McLean,  under  V. 
infra. 

h,  MistaUe  as  to  location  of  elevator. 

A  sixteen-year-old  boy  who  had  been 
in  the  employ  of  the  tenant  of  a  building 
for  two  or  three  weeks  prior  to  the  in- 
jury, and  had  been  in  the  elevator  two 
or  three  times  prior  to  the  accident,  was 
held  not  guilty  of  contributory  negli- 
gence as  matter  of  law  in  B.  Shoninger 
Co.  V.  Mann  (1905)  219  HI.  242,  3  L.R.A. 
(N.S.)  1097,  76  N.  E.  354,  19  Am.  Neg. 
Rep.  198,  where  he  was  sent  to  an  un- 
lighted  en  try- way  to  deliver  packages, 
and  fell  into  an  unlighted  and  unguarded 
elevator  well,  after  the  elevator,  with- 
out notice  to  him,  had  been  moved  to 
another  fioor. 

And  a  fifteen-year-old  servant,  who, 
seeing  his  immediate  superior  in  an  ele- 
vator shaft,  the  door  of  which  was  open. 
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on  the  first  floor,  endeavoring  to  open 
a  rear  door  leading  to  a  driveway  14 
inches  below  the  first  floor,  stepped  into 
the  shaft,  assuming  that  his  superior 
was  standing  on  the  floor  of  the  elevator, 
when  in  fact  he  was  standing  on  a  ledge, 
and  fell  to  the  bottom  of  the  shaft  in  the 
basement,  was  held,  in  Marshall  v.  Unit- 
ed R.  Co.  (1916)  —  Mo.  App.  — ,  184  S. 
W.  159,  not  guilty  of  contributory  negli- 
gence as  matter  of  law,  where  there  was 
evidence  that  the  elevator  shaft  was 
dark,  and  it  was  usual  to  leave  the  door 
to  the  shaft  open  at  this  floor  only  when 
the  elevator  was  on  a  level  with  the 
driveway. 

On  the  other  hand,  in  a  number  of 
cases  of  this  kind  it  has  been  held  that 
recovery  was  precluded  because  of  con- 
tributory negligence  shown  as  matter  of 
law. 

Thus,  a  seventeen-year-old  boy,  en- 
gaged in  operating  an  elevator  in  a  fac- 
tory, who  was  familiar  with  the  situation 
and  had  been  directed  not  to  leave  the 
elevator,  but  stepped  from  it  on  the 
fourth  floor  for  his  lunch  basket,  return- 
ing in  about  a  minute,  and,  supposing 
that  the  elevator  was  still  at  that  floor, 
when  in  fact  the  engineer  had  entered 
through  a  door  on  the  opposite  side  of 
the  shaft  and  moved  the  elevator,  backed 
into  the  shaft,  fell,  and  was  injured,  was 
held  precluded  from  recovery  because  of 
contributory  negligence  shown  as  mat- 
ter of  law,  in  Dieboldt  v.  United  States 
Baking  Co.  (1894)  81  Hun,  195,  30  N.  Y. 
Snpp.  745,  where  it  appeared  that  the 
accident  occurred  after  quitting  time, 
that  this  was  not  the  first  time  during 
the  week  the  boy  had  been  operating  the 
elevator  that  the  engineer,  after  quitting 
time,  had  taken  the  elevator  from  the 
upper  floors,  where  it  had  been  left,  and 
that  it  was  sufficiently  light  for  the  boy 
to  see  that  the  elevator  had  been  moved, 
had  he  looked  carefully,  although  he  tes- 
tified that  he  did  look  before  entering 
the  shaft.  To  the  same  effect  is  an 
earlier  appeal  in  (1893)  72  Hun,  403, 
25  N.  Y.  Supp.  205. 

And  it  was  held  in  Dieboldt  v.  United 
States  Baking  Co.  (N.  Y.)  supra,  that 
the  fact  that  the  elevator  was  not 
equipped  with  automatic  fasteners,  as 
required  by  statute,  would  not  excuse  the 
conduct  of  the  plaintiff,  since  he  knew 
the  situation,  and  it  was,  therefore,  his 
duty  to  guard  against  any  accident  like- 
ly to  occur  because  of  the  absence  of  the 
fasteners  required  by  the  statute. 

So,  in  Kauffman  v.  Machin  Shirt  Co. 

(1914)  167  OaL  506,  140  Pac.  15,  where 

a  fifteen-year-old  boy,  inexperienced  in 
L.R.A.1917F. 


the  handling  of  elevators,  having  goods 
to  deliver  on  the  fourth  floor  of  a  builds 
ing,  entered  an  elevator  and  transported 
himself  to  that  floor,  as  he  was  expected 
to  do,  and,  on  reaching  'his  destination,, 
found  the  door  of  the  shaft  open,  and,, 
having  performed  his  errand,  returned 
in  about  a  minute  to  the  elevator,  and,. 
believing  that  it  was  still  there,  stepped 
into  the  shaft,  fell,  and  was  killed,  it 
was  held  that  a  complaint  alleging  these- 
facts,  and  also  that  '^to  all  appearancea 
the  said  door  and  the  said  platform 
were  in  the  same  condition  that  he  had 
left  them,  less  than  one  minute  before,^'' 
was  subject  to  demurrer  on  the  ground 
of  contributory  negligence.  The  court 
said:  ''There  is  no  statement  that  he 
looked,  or  that,  if  he  had  looked,  there 
was  any  physical  reason  why  he  could 
not  have  seen  that  the  elevator  had  been 
moved.  In  the  absence  of  any  such  show- 
ing, the  court  must  assume  that  'to  look 
was  to  see/  and  that  if  he  had  looked  he 
must  have  noticed  the  danger.  .  .  • 
He  was  old  enough  and  sufficiently  ex- 
perienced to  run  the  elevator  in  safety  to- 
the  fourth  story  of  the  building.  He 
lived  and  worked  in  a  great  city  where 
hundreds  of  elevators  are  in  daily  use. 
It  would  be  absurd  to  say  that  a  lad  of 
that  age  was  ignorant  of  the  necessity 
of  exercising  ordinary  caution  in  enter- 
ing an  elevator." 

And  it  was  held  also  in  Kauffman  v. 
Machin  Shirt  Co.  (OaL)  supra,  that  the 
boy  was  guilty  of  such  contributory  neg- 
ligence as  would  preclude  recovery  for 
his  death,  assuming  that  an  ordinance 
was  violated  which  required  devices  clos- 
ing automatically  the  door  of  the  ele- 
vator shaft  when  the  elevator  was  moved 
from  the  door,  since  the  condition  in 
which  the  boy  found  the  door  when  he 
reached  the  fourth  floor  was  notice  to 
him  that  there  was  no  automatic  device 
attached  to  that  particular  door,  or  that 
it  was  not  in  working  order. 

It  was  held  also  in  Ballon  v.  Colla- 
more  (1893)  160  Mass.  246,  35  N.  E. 
463,  that  a  fifteen-year-old  delivery  boy, 
who  was  familiar  with  the  elevator  in 
an  apartment  hotel,  at  whieh  he  was 
accustomed  to  deliver  goods,  was  negli- 
gent as  matter  of  law  in  stepping  through 
the  open  door  into  the  elevator  shaft 
after  delivering  goods  on  one  of  the 
upper  floors,  without  looking  to  see  if 
the  elevator  was  there,  which  would  pre- 
clude recovery  for  injuries  sustained  by 
falling  down  the  shaft,  where  it  ap- 
peared that  there  was  another  passen- 
ger in  the  elevator,  and  that^  after  the* 
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"boy  had  stepped  from  the  elevator,  leav- 
ing the  door  of  the  shaft  open,  the  ele- 
vator continiied  to  ascend,  that  the  hall 
was  darky  and  that  nothing  was  said  by 
the  plaintiff  to  the  elevator  boy  about 
waiting,  although  the  latter  sometimes 
waited  when  passengers  were  in  the  ele- 
vator. 

c.  Playing  near  shaft. 

Where  a  bright  boy  twelve  years  old, 
who  for  eighteen  months  had  been  em- 
ployed in  the  defendant's  mill  as  a 
sweeper,  was'  killed  by  falling  down  an 
elevator  shaft,  and  the  evidence  showed 
that  he  had  been  specially  warned  of 
the  danger  on  the  day  of  the  accident, 
the  door  in  the  floor  through  which  the 
elevator  passed  being  at  that  time  under 
repair,  and  that  he  persisted  in  playing 
about  the  opening,  although  his  duties 
did  not  require  him  to  go  close  to  it, 
it  was  held  in  McDaniel  v.  Lynchburg 
Cotton  Mills  Co.  (1901)  99  Va.  146,  37 
S.  £.  781,  that  there  could  be  no  re- 
covery for  his  death,  the  court  saying 
that  plaintiff  had  failed  to  establish  neg- 
ligence on  the  part  of  the  defendant, 
but  that  if  such  n^ligence  was  shown, 
there  could  be  no  recovery  because  of 
contributory  negligence  of  the  deceased; 
and  that  his  maturity  and  intelligence 
were  sufficient  to  overcome  the  presump- 
tion, on  account  of  age,  that  he  was  in- 
capable of  contributory  negligence. 

F.  Injuries   in   entering   elevator. 

Where  a  fifteen-year-old  servant  at- 
tempted to  jump  upon  an  elevator  when 
it  was  ascending  and  was  from  2  to  3 
feet  above  the  floor  on  which  he  was 
standing,  and,  before  the  elevator  could 
be  stopped,  was  caught  between  it  and 
the  floor  above,  and  killed,  it  was  held 
that  his  negligence  would  preclude  re- 
covery from  his  employer  for  his  death. 
Johnson  v.  Chandler  (1909)  202  Mass. 
610,  89  N.  E.  107. 

And  it  was  held  in  Shields  v.  Mer- 
chants' &  M.  Transp.  Co.  (1911)  230  Pa. 
624,  79  Atl.  804,  that  a  nonsuit  was  prop- 
erly entered,  apparently  on  the  ground 
of  contributory  negligence  as  well  as  a 
failure  to  show  negligence  on  the  part 
of  the  defendant,  in  an  action  for  the 
death  of  an  eighteen-year-old  servant, 
who,  although  familiar  with  the  mode  of 
operating  a  freight  elevator  on  a  boat 
on  which  he  was  employed,  attempted 
to  step  on  the  elevator  after  it  started 
to  ascend,  fell,  and  was  caught  between 
the  floor  of  the  elevator  and  the  deck, 
and  killed. 

Also  in  A.  M.  Bothschild  &  Co.  v. 
X.R.A.1917F. 


Levy  (1906)  118  HL  App.  78,  the  court 
reversed  a  judgment  for  the  plaintiff  in 
an  action  for  the  death  of  an  eight- 
year-old  boy,  on  an  elevator,  stating 
that  there  was  no  evidence  that  the  de- 
ceased exercised  such  care  as  might  rea- 
sonably be  expected  of  one  of  his  age 
and  intelligence,  the  only  direct  evi- 
dence as  to  the  circumstances  of  the 
accident  being  that  he  attempted  to 
board  the  elevator  when  it  was  ascend- 
ing between  the  fifth  and  sixth  fioors  of 
the  building  and  was  a  foot  or  more 
above  the  fifth  floor. 

A  sixteen-year-old  servant,  familiar 
with  her  surroundings,  who  unnecessar- 
ily stands  so  close  to  an  elevator  shaft 
while  waiting  for  the  elevator  that,  as 
it  descends,  it  strikes  and  injures  her 
foot,  is  negligent  as  matter  of  law.  Rob- 
erts v.  Sanitas  Nut  Food  Co.  (1906)  142 
IficlL  689,  106  N.  W.  68. 

It  was  held,  however,  that  the  ques- 
tion of  contributory  negligence  was  for 
the  jury  where  a  minor  (age  not  stated) 
was  injured  while  attempting  to  enter 
an  elevator  under  the  following  circum- 
stances: The  boy,  having  clothes  to 
deliver,  entered  an  elevator  and  alight- 
ed on  the  fourth  floor,  where,  after  per- 
forming his  errand,  he  returned  to  the 
elevator  with  clothes  on  both  arms,  and, 
finding  the  gate  open  and  the  elevator 
apparently  at  rest,  undertook  to  enter 
the  elevator,  in  the  absence  of  the  ele- 
vator boy,  when  the  clothing  he  was 
carrying  caught  in  the  lever,  causing  the 
elevator  to  ascend  suddenly,  and  precipi- 
tating him  down  the  elevator  shaft. 
Toohy  V.  McLean  (1908)  199  llaas.  466, 
86  N.  E.  678. 

VI.  Injuries  in  alighting  front  elevator. 

In  an  action  for  injury  to  a  boy  thir- 
teen or  fourteen  years  of  age  on  an  ele- 
vator, it  was  held  in  National  L.  Ins. 
Co.  V.  McKenna  (1916)  141  C.  C.  A. 
163, 226  Fed.  166,  that  the  mere  fact  that 
on  cross-examination  the  boy  admitted 
that  he  appreciated  the  fact  that,  if  he 
got  beyond  the  cage,  he  would  be  caught 
and  hurt,  and  if  he  had  been  paying  at- 
tention he  would  not  have  been  injured, 
would  not  charge  him  with  contributory 
negligence  as  matter  of  law,  where  it 
appeared  that,  as  he  approached  his  des- 
tination, the  elevator  slowed  down  and 
stopped,  that  the  operator  reached  out 
his  hand  as  if  to  open  the  door,  and  the 
boy  thereupon  stepped  forward,  and,  as 
the  elevator  suddenly  started  again  to 
ascend,  his  foot  was  caught  between  the 
elevator  and  the  floor. 

So,  where  a  messenger  boy  (age  not 
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slated)  having  tel^rams  to  deliver  to 
persons  in  a  hotel  stepped  upon  the  ele- 
vator at  the  hotel,  and  showed  the  tele- 
grams to  the  elevator  man,  who,  knowing 
the  persons  to  whom  they  were  to  be 
delivered,  started  the  elevator,  which  was 
stopped  at  the  third  floor,  it  was  held  J 
that,  there  being  no  other  person  in  the 
elevator,  the  boy  had  a  right  to  assume 
that  he  had  arrived  at  the  floor  upon 
which  he  was  to  alight,  and  was  not 
negligent,  at  least  as  matter  of  law,  in 
placing  himself  in  a  position  to  leave  the 
elevator  as  soon  as  the  door  of  the  shaft 
should  be  opened,  the  car  itself  having 
no  door,  so  as  to  preclude  recovery  for 
an  injury  by  the  catching  of  his  foot  be- 
tween the  shaft  and  the  elevator  when 
the  car  was  started  again  without  warn- 
ing. Mitchell  V.  Keene  (1895)  87  Hun, 
266,  33  N.  Y.  Supp.  1046. 

See  also  Davis  v.  Ohio  Valley  Bkg.  & 
T.  Co.  under  VII.  infra. 

VII.  Riding  on  top  of  elevator. 

Whether  a  twelve-year-old  boy  who 
was  killed  while  trying  to  get  off  the 
top  of  an  elevator  where  he  had  been 
riding  was  guilty  of  such  negligence  as 
precluded  recovery  for  his  death  was 
held  a  question  for  the  jury  in  Davis  v. 
Ohio  Valley  Bkg.  &  T.  Co.  (1908)  127 
Ky.  800, 15  L.R,A.(N.S.)  403,  106  S.  W. 
843.  The  Court  stated  that,  in  deter- 
mining the  extent  to  which  his  contribu- 
tory negligence  affected  the  right  to  re- 
cover for  his  death,  his  age  must  be 
taken  into  consideration;  and  that  a  boy 
twelve  years  old  is  not  held  to  the  same 
degree  of  care  as  an  adult.  See  pre- 
ceding subdivision  for  other  cases  of  in- 
juries sustained  in  attempting  to  alight 
from  elevator. 

VIII»  Projecting    head    into     elevator 

sfiaft. 

In  some  cases  of  this  kind  the  ques- 
tion of  contributory  negligence  has  been 
held  to  be  for  the  jury. 

Thus,  where  a  thirteen-year-old  girl, 
employed  in  a  department  store,  carried 
goods  to  a  dummy  elevator  for  the  pur- 
pose of  sending  them  to  a  lower  floor, 
overloaded  the  elevator,  causing  it  to 
fall,  and  projected  her  head  into  the 
shaft,  as  the  elevator  fell,  with  the  result 
that  she  was  struck  and  killed  bj'  a 
counterweight  detached  by  the  fall  of  the 
elevator,  it  w^as  held  that  the  question 
of  contributory  negligence  was  for  the 
jury,  notwithstanding  a  notice  posted  by 
the  opening  of  the  shaft,  to  "keep  heads 
out."     Winkle  v.   George  B.  Peck  Dry 

Goods  Co.  (1908)  132  Mo.  App.  666,  112 
L.R.A.1917F. 


S.  W.  1026.  The  court  said:  ''We  do- 
not  give  our  approval  to  the  argument 
of  defendant  that  we  should  pronounce^ 
the  child  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  She  partici- 
pated with  her  companions  in  the  over- 
loading of  the  box,  but  the  jury  were 
entitled  to  infer  that  in  doing  this  she 
and  her  companions  acted  after  the  man- 
ner of  children  of  their  age.  Likely 
enough  they  thought  it  would  be  fine 
sport  to  make  the  box  fall,  but  they  did 
not  know  nor  had  they  any  reason  to- 
believe  that  a  20-pound  iron  weight 
would  be  hurled  down  the  shaft,  to  their 
great  peril.  What  they  did  might  have 
been  culpable  in  a  person  of  mature 
years,  but  in  a  child  of  thirteen  years, 
we  think  the  characterization  of  such 
conduct  falls  clearly  within  the  province 
of  the  jury." 

And  it  was  held  that  contributory 
negligence  was  not  shown  as  matter  of 
law  on  the  part  of  a  boy  eleven  years  old 
who  was  injured  by  projecting  his  head 
through  an  unfinished  panel  in  the  door 
of  an  elevator  shaft,  where  it  appeared 
that  he  accompanied  his  mother  to  one- 
of  the  upper  floors  of  an  office  building 
and  was  directed  by  her,  when  they  were 
about  to  return,  to  signal  an  elevator,, 
and,  seeing  a  freight  elevator  ascend  and 
stop  after  the  top  of  the  car  had  passed 
the  floor  on  which  he  was  standing,  but 
before  the  bottom  of  the  car  had  reached 
that  floor,  out  of  curiosity,  projected  his 
head  into  the  shaft  and  was  struck  by 
the  top  of  the  car  when  it  started  to  de- 
scend. Shortridge  v.  Scarritt  Estate  Co. 
(1910)  146  Mo.  App.  295,  130  S.  W.  126. 

So,  a  sixteen-year-old  girl,  who,  for 
more  than  a  year,  had  been  employed  in 
a  factory,  and  had  been  directed  to  use 
a  freight  elevator,  which  could  be  sig- 
naled only  by  calling  into  the  shaft,  was 
held  in  Timmerman  v.  Frankel  (1913) 
172  Mo.  App.  174,  157  S.  W.  1051,  not 
negligent  as  matter  of  law  in  projecting 
her  head  into  the  shaft  over  a  4-foot 
gate,  to  call  for  the  elevator,  without 
knowing  the  location  of  the  elevator  or 
looking  upward,  so  as  to  be  precluded 
from  recovery  from  her  employer  for  an 
injury  sustained  by  being  struck  by  the 
descending  car,  which  was  only  2  or  3 
feet  above  her  when  she  projected  her 
head  into  the  shaft,  where  she  had  not 
been  warned  of  the  dangers  attending 
on  such  conduct,  and  was  merely  follow- 
ing the  example  of  older  persons.      * 

On  the  other  hand,  it  has  been  held 
in  several  cases  of  this  class  that  con- 
tributory negligence  was  shown  as  mat» 
ter  of  law. 
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See  DERRmoER  v.  Tatlet,  ante,  187. 
As  distinguishing  the  case  of  Derringer 
V.  Tatlet  from  a  case  where  the  infant 
permitted  his  foot  to  extend  over  the 
platform  as  the  elevator  ascended,  with 
the  result  that  it  was  injured  by  contact 
with  a  floor,  see  Citizens'  Bank  v.  Fair- 
weather,  under  III.  supra. 

And  where  an  eight-year-old  boy 
climbed  upon  a  sill  about  3)  feet  from 
the  ground  and  projected  his  head 
through  an  opening  used  for  loading 
purposes  in  the  wall  of  a  warehouse 
adjacent  to  a  street,  and  was  struck  by 
a  descending  lift,  which  was  about  2 
feet  from  the  outer  edge  of  the  sill,  a 
notice  that  the  place  was  dangerous  be- 
ing beside  the  aperture,  the  court,  in 
Stiefsohn  v.  Brooke  (1889)  5  Times  L. 
R.  (Eng.)  684;  in  holding  that  there 
could  be  no  recovery,  stated  that  the 
danger  was  evident,  even  to  a  child. 
The  decision,  however,  seems  to  be  based 
principally  on  the  ground  that  there 
was  insufficient  evidence  of  negligence 
on  the  part  of  the  defendant. 

So,  although  the  question  as  to  the 
effect  of  the  youthfulness  and  conse- 
quent lack  of  discretion  on  the  part  of 
the  injured  person  was  not  raised,  at- 
tention is  called  to  the  case  of  Knapp  v. 
Jones  (1897)  60  Neb.  490,  70  N.  W.  19, 
1  AuL  Neg.  Rep.  306,  where  it  was  held 
that  a  bright  boy,  sixteen  years  old,  em- 
ployed in  an  office  building,  who  knew 
that  a  wire  screen  separating  a  part  of 
the  elevator  shaft  in  the  building  from 
the  adjacent  stairway  had  been  re- 
moved for  a  temporary  purpose,  was 
negligent  as  matter  of  law  in  project- 
ing his  head  through  the  opening  caused 
by  the  removal  of  the  screen,  over  a 
3-foot    board    partition,    to    ascertain 


whether  his  employer  was  in  the  ascend- 
ing elevator,  with  the  result  that  he  was 
struck  by  the  descending  weights. 

It  was  held  in  Guichard  v.  Mew  (1896) 
84  Hun,  57,  31  W.  Y.  Supp.  1080,  that  the 
question  of  contributory  negligence  was 
for  the  jury  where  an  eight-year-old 
boy,  after  alighting  from  an  elevator, 
which  started  to  descend,  in  order  to 
speak  to  the  elevator  man,  projected  his 
head  over  a  gate  3  feet  high  separating 
the  elevator  shaft  from  the  hallway,  and 
was  struck  by  an  iron  bar  at  the  top  of 
the  car.  On  a  later  appeal,  however,  in 
(1896)  9  App.  Div.  486,  41  N.  Y.  Supp. 
466,  it  was  held  that  contributory  neg- 
ligence was  shown  as  a  matter  of  law, 
where  it  appeared  that  he  had  several 
times  been  warned  prior  to  the  accident 
not  to  project  his  head  over  the  gate  or 
he  would  get  hurt,  that  he  was  attend- 
ing school,  and  was  in  the  habit  of  play- 
ing in  the  street.  The  court  said:  "The 
case  is,  therefore,  presented  of  a  boy 
attending  school,  playing  in  the  streets, 
distinctly  warned  not  to  do  a  particular 
act,  and  that  if  he  does  injury  will  en- 
sue, yet  doing  that  act  with  full  knowl- 
edge and  despite  the  warning  he  has  re- 
ceived. We  think  the  case  is  one  which 
did  not  require  the  submission  to  the 
jury  of  any  question  as  to  the  ability  of 
the  plaintiff  to  exercise  ordinary  care 
and  prudence  under  the  circumstances, 
for  he  was  old  enough  and  intelligent 
enough  to  understand  that  the  act  he 
was  warned  against  was  one  which 
would  involve  him  in  a  peril,  and  hav- 
ing done  that  which  he  was  distinctly 
warned  not  to  do,  the  consequence  of 
his  folly  must  be  visited  upon  him,  pre- 
cisely as  in  any  other  case."     R.  E.  H. 


ARKANSAS   SUPREME   COURT. 

MRS.  H.  T.  URQUHART,  Appt., 

V. 

MARION  HOTEL  COMPANY. 

(—  Ark.  -^,   194   S.  W.   1.) 

Bonds  —  corporate  •—  provision  for  pay- 
ment of  taxes  —  income  tax. 

The  Federal  income  tax  which  the  corpo- 
ration is  required  to  withhold  at  its  source 
is  not  within  the  provision  of  a  corporate 
bond  binding  the  corporation  to  pay  without 

Note. —  As  to  whether  provision  of  con- 
tract  for   payment   without   deduction    for 
taxes  is  applicahle  to  income  tax,  see  an- 
notation following  this  case,  poet,  205. 
L.R.A.1917F. 


deduction  from  either  principal  or  interest 
for  any  tax  or  taxes  which  it  may  be  re- 
quired to  pay  or  retain  therefrom  under  any 
law,  the  corporation  agreeing  to  pay  such 
tax,  since  such  income  tax  is  not  levied 
upon  the  bonds,  nor  primarily  upon  inter- 
est accumulating  thereon. 

For  other  oases,  see  Bonds,  111,  a>  in  Dip, 

1^52  N.  S, 

(McGulloch,  Gh.  J.,  and  Hart,  J.,  dissent.) 
(April  2,  1917.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Pulaski  County 
in  defendant's  favor  in  an  action  brought  to 
recover  the  amount  of  a  Federal  income  tax 
retained  by  defendant  from  the  payment  of 
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interest  on  bonds  issued  by  it  to  plaintiff. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  A.  McConnell  for  appellant. 

Messrs.  Morris  M.  Cohn  and  Louis  M. 
Ck>hny  for  appellee: 

The  terms  of  the  bond  and  mortgage  of 
defendant  are  fully  carried  out  when  it  pays 
all  the  taxes  Imposed  upon  the  mortgaged 
property,  and  all  of  the  taxes  imposed  upon 
the  bonds  and  coupons,  as  such,  in  the 
hands  of  third  persons.  It  cannot  be 
assumed  that  such  terms  contemplated  that 
it  was  to  go  farther  and  pay  the  debts  of 
the  bond  or  coupon  holder. 

United  States  v.  Baltimore  &  0.  R.  Co. 
17  Wall.  322,  326,  327,  21  L.  ed.  697,  599; 
Black,  Income  Taxes,  §  360;  Haight  v. 
Pittsburg,  Ft.  W.  &,  C.  R.  Co.  6  Wall. 
15,  18  L.  ed.  818;  Central  Nat.  Bank  v. 
United  States,  137  U.  S.  355,  363,  34  L.  ed. 
703,  705,  11  Sup.  Ct.  Rep.  126;  Cooley, 
Taxn.  1st  ed.  p.  403;  Northern  C.  R.  Co. 
V.  Jackson,  7  Wall.  262,  269,  19  L.  ed.  88, 
90. 

Smttbf  J.,  delivered  the  opinion  of  the 
court : 

Appellant  is  the  owner  of  certain  bonds 
issued  by  the  Marion  Hotel  Company  on 
June  1,  1906,  which  contain  the  following 
clause:  "The  Marion  Hotel  Company,  for 
value  received,  hereby  promises  to  pay  to 
the  bearer  hereof,  at  the  office  of  the  Bank  of 
Commerce,  Little  Rock,  Arkansas,  without 
deduction  from  either  such  principal  or  in- 
terest, for  any  tax  or  taxes,  which  the 
Marion  Hotel  Company  may  be  required  to 
pay  or  retain  therefrom,  under  any  present 
or  future  law,  the  Marion  Hotel  Company 
agreeing  to  pay  such  tax  or  taxes." 

The  interest  on  these  bonds  was  made  pay- 
able at  the  Bank  of  Commerce,  in  the  city 
of  Little  Rock,  where  appellant  applied  for 
the  payment  of  matured  coupons  owned  by 
her.  Pursuant  to  the  requirement  of  the 
Federal  Income  Tax  Law,  she  filed  her  cer- 
tificate, in  which  she  declared  that  "I  do 
not  now  claim  exemption  from  having  the 
normal  tax  of  1  per  cent  withheld  from  said 
Income,  by  the  debtor,  at  the  source,"  but, 
notwithstanding  this  certificate,  she  de- 
manded payment  of  the  full  amount  of  in- 
terest due,  without  deduction  of  the  1  per 
cent,  the  demand  therefor  being  based  upon 
the  theory  that  the  corporation,  and  not 
herself,  was  liable  for  the  tax.  It  is  argued 
that  the  very  terms  of  the  bond  itself  re- 
quired the  company  to  pay  any  tax  or  taxes 
which  it  (the  company)  might  be  required 
to  retain.  We  are  of  the  opinion,  however, 
that  the  provision  of  the  Income  Tax  Law, 
requiring  the  withholding  of  the  tax  at  its 
source,  is  a  mere  provision,  intended  only 
L.R.A.1917F. 


to  facilitate  the  more  ccmvenient  and  cer- 
tain collection  of  the  tax  upon  income; 
that  the  tax  in  question  is  not  levied  upon 
the  bonds,  nor  primarily  upon  the  interest 
accumulating  thereon.  The  thing  taxed  is 
the  income  of  the  holder  of  the  bond,  and 
it  may  or  may  not  be  true  that  the  income 
from  a  particular  bond  will  be  subject  to  the 
tax.  The  condition  governing  the  taxability 
of  the  accumulated  interest  represented  by 
any  particular  coupon  depends  not  upon  the 
recitals  in  the  bond  contract,  but  upon  the 
amount  of  income  of  the  particular  holder. 
And  the  provision  of  the  law,  for  the  collec- 
tion of  this  tax  at  its  source,  rather  than 
from  the  income  taxpayer  after  the  receipt 
of  his  dividend,  will  not  change  the  con- 
tractual rights  of  the  parties. 

We  are  cited  to  no  case  where  the  exact 
question  here  involved  has  been  decided; 
but  the  view  we  have  expressed  comports 
with  the  construction  of  such  contracts  ex- 
pressed in  Black  on  Income  Taxes,  2d  ed. 
1915,  §  360.  That  learned  writer  there 
says:  "Sec.  360.  Bonds  of  many  corpora- 
tions are  issued  under  a  contract  by  which 
they  are  made  'tax  free;'  that  is,  a  con- 
tract by  which  the  obligor  undertakes  to  pay 
all  taxes  which  may  be  assessed  on  the 
bonds.  But  apparently  such  a  covenant  does 
not  bind  the  obligor  to  pay  the  income  tax 
on  the  interest,  unless  it  includes  the  in- 
come tax  by  name.  Under  a  similar  stat- 
ute enacted  by  Congress  at  an  earlier  day, 
it  was  held  that  a  provision  in  a  corpora- 
tion mortgage,  requiring  the  company  to 
pay  the  debt  and  interest  *  without  any  de- 
duction, defalcation,  or  abatement  to  be 
made  of  anything  for  or  in  respect  of  any 
taxes,  charges,  or  assessments  whatsoever,* 
relates  to  taxes  on  the  property  mortgaged 
or  on  the  mortgage  debt,  and  does  not  refer 
to  the  periodical  interest  payments  regard- 
ed as  income  of  the  bondholder,  and  hence 
does  not  require  the  company  to  pay  the  in- 
terest clear  of  the  income  tax  (levied  in 
1864 ) ,  which  tax  companies  were  'author- 
ized to  deduct  and  withhold  from  all  pay- 
ments on  account  of  any  interest  or  coupons 
due  and  payable.'  On  the  contrary,  it  was 
held,  the  company  complies  with  its  contract 
when  it  pays  the  interest,  less  the  tax,  and 
retains  the  tax  for  the  government." 

In  support  of  this  text  he  cites:  Haight 
V.  Pittsburg,  Ft.  W.  &  C.  R.  Co.  6  Wall. 
15,  18  L.  ed.  818;  Baltimore  v.  Baltimore 
&  0.  R.  Co.  10  Wall.  543,  19  L.  ed.  1043. 
It  was  there  further  said:  '*The  position  of 
the  Treasury  Department  on  this  question 
is  one  of  indifference  as  between  the  bond- 
holder and  the  corporation.  It  will  exact 
payment  of  the  income  tax  on  corporate  in- 
terest, in  the  usual  manner,  without  regard 
to  the  existence  of  such  a  contract  or  cove- 
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nant,  leaving  the  question  of  ultimate  re- 
sponBibility  to  be  settled  by  the  partiee 
themselvee.  The  regulation  declares  that 
'the  stipulation  in  bonds  whereby  the  tax 
which  may  be  assessed  against  them,  or  the 
income  therefrom,  is  guaranteed,  is  a  con- 
tract wholly  between  the  corporation  and 
the  bondholder;  and,  in  so  far  as  the  in- 
come tax  law  applies,  the  government  will 
not  differentiate  between  coupons  from 
bonds  of  this  character  and  those  from 
bondfl  oarryiDg  no  such  guaranty.  The  debt- 
or corporation,  or  its  duly  authorized  with- 
holding agent,  will  be  held  responsible  for 
the  normal  tax  due  on  the  coupons  on  which 
no  tax  has  been  withheld  in  cases  wherein 
no  exemption  is  claimed.'  *' 

We  conclude  that  the  tax  in  question  is 
the  personal  obligation  of  Mrs  Urquhart, 
arising  out  of  her  possession  of  an  income 


in  excess  of  her  exemptions,  and  that  the 
provision  of  the  law  for  the  collection  of 
this  tax  (thereby  discharging  this  obliga- 
tion) at  its  source  makes  it  none  the  less 
her  obligation,  and  that  the  purpose  and 
legal  effect  of  the  language  quoted  from 
the  bond  was  only  to  impose  upon  the  hotel 
company  the  duty  of  paying  all  taxes,  of 
any  character,  imposed  upon  the  property 
mortgaged  to  secure  the  payment  of  the 
bonds,  and  to  pay  the  taxes  upon  the  bonds 
and  coupons  as  siich. 

It  follows,  therefore,  that  the  judgment 
of  the  court  below,  refusing  to  render  judg- 
ment against  the  hotel  company  for  the 
amount  of  the  tax  so  withheld,  was  a  proper 
one,  and  it  is  affirmed. 

HcCuUochy  Ch.  J.,  and  Hart,  J.,  dis- 
sent. 


Annotatioii — ^IVovision  of  contract  for  payment  without  deductioii  for 

taaws  as  applicable  to  income  tax. 


The  deeisioD  of  Usquhabt  y.  Mari- 
on Hotel  Co.  ante,  203,  is  to  the  effect 
that  a  general  provision  in  a  written  in- 
strument such  as  a  corporate  bond,  for 
payment  of  the  principal  and  interest 
withont  any  deduction  for  any  taxes 
which  the  corporation  may  be  required 
to  pay  or  retain  therefrom,  does  not  pre- 
vent the  corporation  from  deducting 
therefrom  a  bondholder's  Federal  in- 
come tax  which  the  recent  Federal  In- 
come Tax  Acts  require  shall  be  withheld 
at  its  source.  This  decision  is  of  con- 
siderable importance,  since  at  first  blush 
it  would  seem  that  a  provision  such  as 
was  under  consideration  (any  tax  or 
taxes  required  to  be  paid  or  retained  un- 
der any  present  or  future  law)  would  be 
broad  enough  to  cover  a  deduction  at  the 
source  under  an  income  tax  act  subse- 
quently enacted. 

The  use  of  the  word  "retain"  in  the 
clause  of  the  bond  involved  in  the  Urqu- 
hart Case  would  seem  to  present  the 
most  serious  question  as  to  the  correct- 
ness of  the  decision  in  that  case.  Per- 
haps the  force  of  the  argument  based  on 
that  word  might  be  met  by  assuming  that 
it  was  employed  in  anticipation  of  the 
possibility  that  a  tax,  to  be  paid  by  the 
corporation  at  the  source,  might  be  im- 
posed on  the  bondholder  specifically  in 
respect  of  interest  on  the  bonds.  Upon 
that  assumption  some  scope  can  be  al- 
lowed to  the  word  "retain"  without  ap- 
plying it  to  the  income  tax.  The  position 
taken  in  the  Urqtjhart  Case  seems  to  be 
in  accord  with   the  general  spirit   and 

policy  of  the  Income  Tax  Act,  and  is 
L.R.A.1917F. 


doubtless  to  be  favored  if  it  can  be  con- 
sistently with  the  language  employed. 

A  line  of  reasoning  similar  to  that 
adopted  in  the  Urquhart  Case  has  been 
advanced  by  the  Supreme  Court  of  the 
United  States  in  a  case  (Haig^t  v.  Pitts- 
burg, Ft.  W.  &  C.  R.  Co.  (1868)  6  Wall. 
(U.  S.)  15, 18  L.  ed.  818)  which  seemingly 
differs  only  in  that  the  tax-free  clause 
did  not  contain  the  word  "retain"  and 
was  in  a  mortgage  securing  a  bond,  and 
the  deduction  at  the  source  was  made 
under  an  earlier  Federal  Income  Tax  Act. 
In  this  case  it  was  held  that  a  clause  in 
a  mortgage  made  by  a  railroad  company^ 
binding  it  to  pay  the  principal  and  inter- 
est "without  any  deduction  made  for  or 
in  respect  of  any  taxes,  charges,  or  as- 
sessments whatsoever,"  had  no  applica- 
tion to  the  income  tax  of  the  bondholders 
imposed  by  the  Revenue  Act  of  June  30^ 
1864,  chap.  172,  §  122,  which  required 
all  corporations  to  deduct  and  withhold 
an  income  tax  of  5  per  cent  from  all  pay- 
ments on  account  of  any  interest  or  cou- 
pons due  by  it  on  mortgages  or  the  ac- 
companying bonds,  so  that  suit  could 
not  be  maintained  by  a  bondholder  to  re> 
cover  from  the  issuing  corporation  a  tax 
which  it  had  withheld  pursuant  to  the 
statute  unless  the  corporation  had  ex- 
pressly contracted  to  pay  such  a  tax. 
When  the  case  was  before  the  circuit 
court,  the  judge  argued  as  follows  (1 
Abb.  (U.  S.)  81,  Fed.  Cas.  No.  6,903) : 
"There  is  no  special  contract  to  pay  gov- 
ernment taxes  upon  the  interest.  The 
measure  of  the  defendants'  liability  is 
expressed  in  the  bonds  as  being  debt  and 
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interest  only.  They  have  nothing  to  do 
with  the  taxes  which  the  government 
may  impose  upon  the  plaintiff  for  the 
interest  payable  to  him.  The  clause  in 
the  mortgage  cannot  enlarge  the  obliga- 
tion which  the  mortgage  was  given  to 
secure;  that  is,  the  payment  of  debt  and 
interest.  It  is  to  be  found  in  all  mort- 
gages, and  if  the  doctrine  contended  for 
by  the  plaintiff  be  sound,  the  standard 
by  which  the  imposition  of  taxes  should 
be  regulated  would  be  in  proportion  to  a 
man's  poverty,  and  not  his  wealth;  for 
the  mortgagor  would  be  bound  to  pay 
not  only  his  own  taxes,  but  those  of  the 
mortgagee.  ...  It  was  to  be  paid 
somewhere,  and  it  was  to  meet  invest- 
ments like  this  in  banks,  railroads,  insur- 
ance and  other  companies,  that  the  122d 
section  of  the  Act  of  1864  was  passed. 
Congress  enjoined  it  as  a  duty  upon  all 
such  corporations  to  deduct  and  with- 
hold from  all  payments  on  account  of 


any  interest  or  coupons  and  divideDds 
due  and  payable,  the  tax  of  5  per  cent; 
and  provided  that  the  payment  of  the 
same  shall  discharge  the  companies  from 
that  amount  of  interest  or  coupon,  un- 
less where  said  companies  have  con- 
tracted otherwise;"  and  the  Supreme 
Court  in  effect  adopted  such  opinion,  ex- 
pressly stating  in  its  opinion  that  the  law 
was  '^correctly  decided"  by  the  circuit 
judge. 

No  other  cases  seem  to  have  involved 
the  question,  and  as  a  result  of  the  above 
decisions  it  may  be  said  that  the  law  at 
present,  at  least,  is  that  contracts  in 
bonds  and  mortgages  rendering  the  prin- 
cipal and  interest  tax  free  do  not  include 
taxes  on  the  income  of  the  holder  of  such 
obligations  unless  such  a  tax  is  expressly 
included  in  the  guaranty.  This  is  also 
the  view  taken  in  Black  on  Income  Taxes, 
2d  ed.  §  360>  which  is  quoted  at  length  in 
the  Urquhart  Case.  G.  J.  C. 


OTBW   JERSEY    COrRT    OF   ERRORS 
AND    APPEALS. 

MAXIME  BOUQUET,  Appt., 

V. 

HACKENSACK  WATER  COMPANY, 

Respt. 

{—  N.  J.  — ,  101  Atl.  379.) 

Nntsance  —  public  —  individual  action. 

1.  In  order  that  an  individual  may  main- 
tain an  action  for  a  public  nuisance,  he  must 
prove  that  he  thereby  sufTers  a  particular, 
direct,  and  substantial  injury. 

For  other  cases,  see  Nuiaances,  IL  a,  m  Dig, 
.   1-52  N.  8. 

Water  —  riparian  righ  »  ]K>Ilntlon. 

2.  A  riparian  owner  on  a  tidal  navigable 
stream  suffers  no  peculiar  injury  as  such 
because  the  stream  has  been  made  less 
pleasant  for  boating,  fishing,  and  bathing. 
The  injury  to  him  is  the  same  as  that  to 
any  other  member  of  the  public,  and  for 
the  reason  that  bis  right  qua  riparian  owner 
is  that  of  access,  and  not  a  special  right  to 
use  the  stream  in  any  different  manner 
than  others  may  use  it. 

For  other  cases,  see  Nuisance,  II,  a,  1,  in 
Dig.  i-52  N,  8. 

Appeal  —  nominal  damacres  —  reversal. 

3.  A  judgment  for  appellant  for  nominal 
damages,   although   erroneous,   will   not   be 

Headnotes  by  Pabkeb,  J. 

Note.  —  For  interference  with  pleasurable 
use  of  stream  as  causing  special  damage  or 
peculiar  injury  which  will  sustain  an  ac- 
tion by  a  private  individual  for  nuisance, 
s(?e  annotation  following  this  case,  post, 
208. 
L.R.A.1917F. 


reversed    if   he   was    not   entitled    to   any 
damages. 

For  other  eases,  see  Appeal  and  Error,  VII. 
m,  8,  in  Dig.  i-5£  N,  8. 

(White  and  Taylor,  J  J.,  dissent.) 

(June  18,  1917.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Supreme  Court,  Hudson  Circuit, 
in  his  favor,  for  nominal  damages  only,  in 
an  action  brought  to  recover  damages  for 
an  alleged  nuisance  created  by  defendant. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arthur  T.  Bear,  for  appellant: 

Plaintiff  suffered  injury  differing  in  kind 
and  degree  from  that  suffered  by  the  public 
at  large. 

Wilkes  V.  Hungerford  Market  Co.  2 
Ring.  N.  C.  281,  132  Eng.  Reprint,  110,  2 
Scott,  446,  1  Hodges,  281,  6  L.  J.  C.  P. 
N.  S.  23;  Zabriskie  v.  Jersey  City  &  B.  R. 
Co.  13  N.  J.  Eq.  314;  Higbee  v.  Camden  & 
A.  R.  Co.  19  N.  J.  Eq.  276;  Hatfield  v.  Cen- 
tral R.  Co.  33  N.  J.  L.  251;  Prudden  v. 
Morris  A  E.  R.  Co.  19  N.  J.  Eq.  386,  20  N. 
J.  Eq.  530;  Stevens  v.  Paterson  &  N.  R. 
Co.  34  N.  J.  L.  532,  3  Am.  Rep.  269;  Prud- 
den V.  Lindsley,  28  N.  J.  Eq.  378,  29  N.  J. 
Eq.  615,  31  N.  J.  Eq.  436;  Mehrhof  Bros. 
Brick  Mfg.  Co.  v.  Delaware,  L.  A  W.  R. 
Co.  61  N.  J.  L.  56,  16  Atl.  12;  H.  B.  An- 
thony Shoe  Co.  V.  West  Jersey  R.  Co.  57  N. 
J.  Eq.  607,  42  Atl.  279;  RyerSon  v.  Morris 
Canal  &  Bkg.  Co.  69  N.  J."^  L.  505,  55  Atl. 
98;  Licrmann  v.  Milwaukee,  182  Wis.  628, 
13  L.R.A.(N.S.)  263,  113  N.  W.  65;  Cal- 
Unan  ▼.  Gilman,  107  N.  Y.  860,  1  Am.  St. 
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Bep.  831,  14  N.  E.  264;  Flynn  y.  Taylor, 
127  N.  Y.  596,  14  L.R.A.  656,  28  N.  £.  418; 
Cranford  v.  Tyrrell,  128  N.  Y.  341,  28  N.  £. 
^14:  Seifert  v.  Dillon,  83  Neb.  322,  19  L.R^. 
(N.S.)  1018,  131  Am.  8t.  Rep.  642,  119  N. 
W.  686,  17  Ann.  Gas.  1126;  Smart  y.  Aroos- 
took Lumber  Go.  103  Me.  37,  14  L.R.A. 
(N.6.)  1083,  68  Atl.  627;  Green  y.  Thresher, 
236  Pa.  169,  83  Aa  711,  Ann.  Gas.  1013D, 
1210. 

Messrs.  Edwards  A  Smitli  and  Edwin 
F.  Smith,  for  respondent: 

The  damages  claimed  were  too  far  re- 
ffloyed  and  consequential  to  be  recovered. 

Liermann  v.  Milwaukee,  132  Wis.  628,  13 
L.R.A.(N.S.)  253,  113  N.  W.  65;  Baxter  y. 
Winooski  Turnp.  Go.  22  Vt.  114,  52  Am. 
Dec.  84;  Glaveland  ▼.  GHizens  Gaslight  Go. 
20  N.  J.  Eq.  201. 

There  is  no  common-law  right  to  bathe 
in  a  navigable  stream. 

Blundell  v.  Gatterall,  6  Barn,  k  Aid. 
268,  106  Eng.  Reprint,  1100,  24  Revised  Rep. 
353;  Bagott  v.  Orr,  2  Bos.  k  P.  472,  126 
Eng.  Reprint,  1391,  6  Revised  Rep.  668; 
Joyce,  Water  Courses,  p.  339;  29  Gyc.  304; 
Sedgw.  Damages,  §  425,  p.  616;  George  y. 
Peckham,  —  Neb.  — ,  103  N.  W.  664;  2 
Pom.  Eq.  Jur.  §  1349;  Wesson  v.  Wash- 
burn Iron  Go.  13  Allen,  95,  90  Am.  Dec. 
181;  Naugle  v.  Nescopeck  Twp.  225  Pa.  68, 
73  Atl.  1021;  Anthony  Wilkinson  Live 
Stock  Go.  y.  Mcllquan,  14  Wyo.  209,  3 
L.R.A.(N.S.)  733,  83  Pac.  364;  Innis  v. 
Cedar  Rapids,  I.  F.  &  N,  W.  R.  Go.  76  Iowa, 
165,  2  L.R.A.  282,  40  N.  W.  701;  Lansing 
v.  Smith,  8  Cow.  146;  Kuehn  v.  Milwaukee, 
83  Wis.  583,  18  L.R.A.  563,  53  N.  W.  912; 
Grey  ex  rel.  Simmons  v.  Paterson,  58  N.  J. 
Eq.  1,  42  Atl.  749. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

Appellant,  plaintiff  below,  claims  to  be 
legally  aggrieved  by  the  action  of  the  trial 
judge  in  directing  a  verdict  in  his  favor 
for  nominal  damages  of  6  cents. 

His  case,  as  finally  submitted,  was  that  he 
owned  land  on  the  easterly  side  of  the  Hack- 
ensack  river,  a  navigable  stream,  on  which 
land  was  a  dwelling  house  occupied  by  him 
and  used  for  the  keeping  of  summer  board- 
ers; and  that,  prior  to  the  summer  of  1914, 
he  had  many  boarders  and  did  a  profitable 
business,  but  in  that  year  and  thereafter 
the  water  in  the  river  in  front  of  his  place 
was  fouled  by  the  act  of  the  defendant,  so 
that  it  was  not  so  pleasant  as  it  had  been 
to  look  at  or  so  available  for  fishing,  boat- 
ing, and  swimming,  and  that  in  consequence 
the  boarders,  who  had  been  attracted  by  the 
view  and  the  boating,  fishing,  and  swim- 
ming, were  caused  to  remain  away,  whereby 
plaintiff  suffered  material  loss.  There  was 
L.R.A.1917F. 


some  claim  of  an  odor  from  the  water,  but 
this  was  disregarded  at  the  trial  and  is  not 
now  urged.  The  view  taken  by  the  trial 
court  was  that,  on  the  assumption  that 
plaintiff's  title  extended  to  high- water  mark 
in  the  river,  the  rights,  if  they  existed,  of 
swimming  in  the  river,  boating  on  it,  and 
looking  at  the  view,  were  not  special  rights 
of  plaintiff  qua  riparian  owner,  or  of  his 
guests  claiming  under  his  license,  but  were 
rights  of  a  purely  public  character,  and  that 
in  their  infringement  plaintiff  suffered 
simply  as  a  member  of  the  public  and 
could  not  claim  special  damage  in  a  private 
action. 

Our  examination  of  the  case  satisfies  us 
that  plaintiff  was  in  no  way  legally  in- 
jured by  this  ruling.  It  is  not  claimed  that 
he  was  entitled  to  recover  in  this  suit  as 
a  member  of  the  public,  for  the  deprivation 
of  benefits  because  his  guests  found  the 
river  no  longer  pleasant  for  boating,  fishing 
or  swimming.  The  claim  must  rest,  if  at 
all,  on  the  injury  resulting  to  plaintiff  as 
an  abutting  owner.  But  the  right  of  an 
owner  of  the  ripa  of  navigable  water  is  that 
of  access;  and  if  that  be  unlawfully  inter- 
fered with  he  may  maintain  a  special  action. 
Stevens  v.  Paterson  &  N.  R.  Go.  34  N.  J.  L. 
532,  553,  3  Am.  Rep.  269.  Apart  from  this, 
he  has  no  peculiar  right  to  the  use  of  the 
water  or  of  the  shore.  34  N.  J.  L.  542,  543, 
3  Am.  Rep.  269;  Whitmore  v.  Brown,  102 
Me.  47,  9  L.R.A.(N.S.)  868,  120  Am.  St. 
Rep.  454,  65  Atl.  521.  Plaintiff,  aa  owner 
of  land  on  or  near  the  river,  may  have  more 
occasion  to  make  use  of  the  public  rights 
of  boating  and  (if  there  be  such  rights)  of 
fishing  and  bathing,  but  those  rights  re- 
main public,  and  not  private. 

The  rule,  as  we  understand  it,  is  this: 
That  in  order  that  an  individual  may  main- 
tain an  action  for  a  public  nuisance  he  must 
prove  that  he  thereby  suffers  a  particular, 
direct,  and  substantial  injury.  19  E.  R. 
0.  263.  The  same  rule  In  different  phrase- 
ology will  be  found  in  Mehrhoff  Broe.  Brick 
Mfg.  Go.  V.  Delaware,  L.  k  W.  R.  Go.  51 
N.  J.  L.  66,  at  page  57,  16  Atl.  12.  It 
may  be  conceded  that  plaintiff's  injury  was 
substantial;  there  is  more  doubt  whether  it 
was  direct,  but  that  may  also  be  conceded 
for  the  sake  of  argument;  it  was  not,  how- 
ever, particular,  as  we  have  already  seen. 
The  result  is  that  the  trial  judge  would 
have  been  justified  in  awarding  a  nonsuit 
or  in  directing  a  verdict  for  the  defendant. 
All  this  has  been  predicated  on  the  assump- 
tion that  plaintiff  exhibited  a  title  running 
down  to  high-water  mark.  The  case  does 
not,  in  our  judgment,  show  that  he  gave 
proof  of  any  such  title.  His  deed,  offered  in 
evidence,  called  for  certain  lots  on  a  desig- 
nated map  (which  map  was  not  put  in  evi- 
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dence),  and  the  only  mention  of  the  river 
was  contained  in  a  clause  in  the  deed  read- 
ing as  follows:  'Together  with  all  right, 
title,  and  interest  of  the  party  of  the  first 
part  in  and  to  the  land  lying  between  high- 
water  mark  of  the  Hackensack  river  and 
the  middle  of  Riverside  avenue,  as  shown  on 
said  map,  lying  directly  opposite  or  in  front 
of  such  of  the  property  above  described  as 
has  a  frontage  on  said  Riverside  avenue." 

There  was  no  proof  of  what  that  right, 
title,  and  interest  was,  or  that  there  was  any 
at  all.  It  affirmatively  appeared  that  there 
was  a  strip  several  feet  wide  between  River- 
side avenue  and  the  river.    If  plaintiff  did 


not  own  this  strip,  his  right  even  to  acoes^ 
to  the  river  was  no  better  than  that  of  an 
owner  of  land  a  long  distance  away,  or  one 
not  an  owner  at  all.  But  as  plaintiff  might 
peradventure  have  shown  some  title  as  a 
riparian  owner,  we  have  preferred  to  treat 
the  case  as  if  such  were  the  fact. 

Inasmuch  as  plaintiff  was  not  harmed  by^ 
the  direction  in  his  favor  of  a  nominal  ver- 
dict, the  judgment  will  be  affirmed.  Sy- 
pherd  v.  Myers,  80  N.  J.  L.  321,  79  Atl. 
340;  Butterhof  v.  Butterhof,  84  N.  J.  K. 
288,  86  Atl.  394. 

White  and  Taylor,  JJ.,  dissent. 


Annotation — Interference  with  pleasmble  use  ol  stream  as  causing  spedal 
damage  or  peculiar  injury  which  will  sustain  an  action  by  a  private 
for  nuisance. 


In  Bouquet  v.  Hackeksace  Water  Co. 
ante,  206,  the  stream  in  question  was 
tidal,  and  it  was  held  that  a  riparian 
owner  has  no  peculiar  right  to  a  tidal 
navigable  stream  but  that  of  access. 

In  Booth  V.  Ratt^  (1890)  L.  R.  15  App. 
Cas.  (£ng.)  188,  the  plaintiff  had  a  float- 
ing wharf  and  boathouse  on  the  naviga- 
ble Ottawa  river,  moored  to  his  shore 
and  situated  over  a  water  lot,  either  by 
his  own  right  or  by  a  license  of  the  own- 
er of  the  water  lot,  and  he  carried  on  the 
business  of  hiring  and  housing  pleasure 
boats.  It  was  held  that  he  was  en- 
titled to  an  injunction  against,  and  dam- 
ages for,  the  pollution  of  the  stream  by 
refuse  from  the  defendants'  mills,  which 
also  impeded  navigation.  This  refuse, 
it  was  found,  "accumulates  in  great 
floating  masses,  substantial  enough  oc- 
casionally for  a  man  to  walk  upon,  and 
the  tendency  of  the  currents  and  the 
prevalent  direction  of  the  winds  bring 
these  masses  in  front  of  the  plaintiff's 
property,  up  to  his  boathouse  and  wharf 
and  the  banks  of  his  lot.  Depositions 
of  sawdust  are  thus  by  degrees  formed 
before  his  property,  and  they  result  not 
only  in  fouling  the  water,  making  it  of- 
fensive both  to  taste  and  smell,  but  pro- 
duce from  the  gas  generated  underneath 
the  surface  frequent  explosions,  which 
are  disagreeable  and  sometimes  danger- 
ous. It  is  thus  proved  that  the  plain- 
tiff sustains  special  injury  beyond  the 
rest  of  the  public  by  this  unauthorized 
interference  of  the  defendants  with  the 
flow  and  purity  of  the  stream.  He  is  in- 
jured in  the  personal  enjoyment  of  the 
property  and  the  river,  and  he  is  injured 
in     the     business     which     he     follows 

of  hiring  and  housing  pleasure  boats." 
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The  plaintiff  was  considered  to  be  a  ri- 
parian owner. 

It  was  held,  however,  in  Innis  v.  Ce- 
dar Rapids,  I.  F.  ft  N.  W.  R.  Co.  (1888) 
76  Iowa,  166,  2  L.R.A.  282,  40  N.  W. 
701,  that  a  person  who,  after  the  erec- 
tion of  a  bridge  over  a  lake,  has  pur- 
chased boats,  and  engaged  in  the  busi- 
ness of  renting  them  for  purposes  of 
pleasure  and  for  fishing,  has  no  other 
or  different  rights  than  are  enjoyed  by 
other  persons  in  respect  to  the  naviga- 
tion of  the  lake,  sufficient  to  enable  him 
to  maintain  an  action  to  abate  the 
bridge  as  a  nuisance,  on  the  ground  that 
it  obstructs  the  navigation  of  the  lake. 

In  Winchell  v.  Waukesha  (1901)  110 
Wis.  101,  84  Am.  St.  Rep.  902,  85  N.  W. 
668,  where  a  riparian  proprietor  ob- 
tained an  injunction  against  a  city's 
throwing  sewer  Water  into  a  stream,  it 
appeared  that  the  water  was  rendered 
unfit  for  bathing,  etc. 

In  Smart  v.  Aroostook  Lumber  Co. 
(1907)  103  Me.  37, 14  L.R.A.  (N.S.)  1083, 
68  Atl.  527,  it  was  held  that  a  lumber 
company,  although  it  has  monopolized 
the  commercial  business  on  a  navigable 
river  and  its  tributaries,  cannot  fill  the 
channel  with  logs  for  an  unreasonable 
time,  so  as  to  prevent  persons  from 
using  the  stream  in  the  summer  months 
for  floating  boats  and  transporting 
goods  to  their  cottages  on  its  banks,  or 
so  as  to  stop  sportsmen  from  passing  up 
and  down  the  stream,  and  that  special 
damages  are  sustained  by  one  whose 
means  of  access  to  his  cottage  on  the 
banks  of  a  navigable  river  is  cut  off  by 
an  obstruction  of  the  stream  with  logs, 
there  being  no  other  highway  leading 
thereto,  since  this  is  a  use  and  benefit 
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differing  from  that  required  by  the  pub* 
lie. 

But  it  may  be  noted  that  it  was  held 
in  Whitmore  v.  Brown  (1906)  102  Me. 
47,  9  L.R.A.(N.S.)  868, 120  Am.  St.  Rep. 
454,  65  Atl.  516,  where  the  plaintiff  was 
the  owner  of  property  used  as  a  summer 
residence,  that  mere  ownership  of  land 
on  a  cove  does  not  give  one  a  standing  in 
court  to  enjoin  the  construction  of  a 
wharf  therein  which  will  interfere  with 
the  public  right  of  navigation,  even 
though  a  boating  privilege  connected 
with  his  land  is  affected,  which  results  in 
a  depreciation  in  the  value  of  his  prop- 
erty. 

The  following  eases  are  of  interest  in 
this  eonnection : . 

In  People  v.  Hulbert  (1902)  131  Mich. 
156,  64  L.R.A.  265, 100  Am.  St.  Rep.  588, 
91  N.  W.  211,  it  was  held  that  the  fact 
that  a  city,  as  a  lower  riparian  pro- 
prietor upon  a  lake,  decides  to  use  the 
water  for  drinking  and  cooking  .purposes, 
does  not  render  the  reasonable  use  of 
the  lake  by  upper  proprietors  for  bath- 
ing purposes  unlawful,  although  such 
use  has  a  tendency  to  render  the  water 
less  desirable  for  drinking  and  cooking 
purposes.  The  court,  however,  said: 
''We  do  not  mean  to  intimate  that  an 
upper  proprietor  may  convert  his  prop- 
erty into  a  summer  resort,  and  invite 
laige  numbers  of  people  to  his  premises 
for  purposes  of  bathing,  and  give  them 
the  right  possessed  only  by  the  riparian 
owner  and  his  family.  We  are  under- 
taking to  decide  only  the  case  which  is 
presented  here." 

Where  the  plaintiffs,  the  lower  ri- 
parian owners,  had  constructed  a  dam 
and  reservoir  by  which  they  impounded 
the  waters  of  the  stream  for  the  pur- 
pose of  supplying  water  daily  to  the 
growing  of  roses,  a  business  in  which 
they  were  engaged,  and  the  defendant 
constructed  a  dam  across  the  stream 
upon  his  own  premises,  thereby  creating 
a  reservoir  about  one  and  a  half  acres 
in  extent,  and  impounded  the  water 
therein  for  both  ornamental  and  domes- 
tic purposes,  the  trial  court  found  as  a 
fact  that  by  reason  of  the  condtruction 
of  the  dam  and  reservoir  by  the  defend- 
ant ''a  much  larger  surface  of  water  is 
exposed  to  sun  and  air  than  otherwise 
would  be  exposed,  and  the  increased 
evaporation  and  absorption  caused  the 
water  to  cease  flowing  to  and  over  the 
plaintiffs'  land,  a;id  deprived  them  ot 
the  use  of  water  to  which  they  were  en- 
titled." In  the  absence  of  any  finding 
that  the  defendant's  use  of  the  water 
was  unreasonable,  the  appellate  court, 
L.R.A.1017F.  14 


in  reversing  an  injunction  against  the 
continuance  of  the  defendant's  dam, 
said  as  to  the  riparian  owner:  ''He 
may  also  construct  ornamental  ponds 
and  store  them  with  fish,  or  use  them 
for  his  geese,  his  ducks,  or  his  swans, 
so  long  as  the  size  of  the  pond  is  not  so 
large  as  to  materially  diminish,  by  evap- 
oration and  absorption,  the  quantity  of 
water  usually  flowing  in  the  stream." 
Pierson  v.  Speyer  (1904)  178  N.  Y. 
270,  102  Am.  St.  Rep.  499,  70  N.  E.  799. 

It  may  be  noted  that  the  right  of  the 
public  in  waters  ineludes  their  use  for 
purposes  of  pleasure.  Thus,  in  Atty. 
Gen.  V.  Woods  (1871)  108  Mass.  436, 
11  Am.  Rep.  380,  the  court  said :  "Navi- 
gable streams  are  highways;  and  a 
traveler  for  pleasure  is  as  fully  entitled 
to  protection  in  using  a  public  way, 
whether  by  land  or  by  water,  as  a 
traveler  for  business.  ...  If  water  is 
navigable  for  pleasure  boating,  it  must 
be  regarded  as  navigable  water,  though 
no  craft  has  ever  been  upon  it  for  the 
purposes  of  trade  or  agriculture."  See 
also  Smart  v.  Aroostook  Lumber  Co. 
(1907)  103  Me.  37,  14  L.R.A.(N.S.) 
1083,  68  Atl.  527,  supra.  So,  in  Grand 
Rapids  V.  Powers  (1891)  89  Mich.  94, 
14  L.R.A.  498,  28  Am.  St.  Rep.  276, 
50  N.  W.  661,  it  was  said  of  a  river: 
"It  will  ever  be  an  important  public 
stream,  and  its  navigability  for  pleas- 
ure is  as  sacred  in  the  eye  of  the  law  as 
its  navigability  for  any  other  purpose." 
And  in  Park  Comrs.  v.  Diamond  Ice  Co. 
(1906)  130  lewa,  603,  3  L.R.A.(N.S.) 
1103,  105  N.  W.  203,  8  Ann.  Cas.  28, 
it  was  held  that  the  legislature  may  for- 
bid the  taking  of  ice  from  a  stream  the 
title  to  which  is  in  the  public,  in  favor 
of  a  public  use  for  skating  and  other 
sports. 

For  right  of  municipal  corporation  to 
drain  sewage  into  waters,  see  the  notes 
to  Piatt  Bros.  v.  Waterbury,  48  L.R.A. 
691 ;  Georgetown  v.  Com.  61  L.R. A.  694 ; 
State  V.  Concordia,  20  L.R.A.(N.S.) 
1050;  and  McLaughlin  v.  Hope,  47 
L.R.A.(N.S.)  137;  and  as  to  prescriptive 
right  to  do  so,  see  the  note  to  Miles  v. 
Board  of  Health,  25  L.R.A.(N.S,)  589; 
and  as  to  remedy  by  injunction,  in  such 
case  see  the  note  to  Atlanta  v.  Warnock, 
23  L.R.A.  301.  For  other  matters  as  to 
pollution  of  waters,  see  the  L.R.A.  In- 
dexes, under  "Waters." 

For  the  subject  of  interference  with 
fishing,  see  the  L.R.A.  Indexes,  under 
"Fisheries." 

For  correlative  rights  of  upper  and 
lower  proprietors  as  to  use  and  flow  of 
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water  in  stream,  see  the  note  to  Barnard 
V.  Shirley,  41  L.R.A.  737. 

For  right  of  action  by  owner  of  up- 
land for  interference  with  access  to  navi- 
gable water,  see  the  notes  to  State  ex 
rel.  Denny  v.  Bridges,  40  L.R.A«  593, 
and  to  Ferry  Pass  Inspectors  &  Ship- 
pers Asso.  v.  White  River  Inspectors  & 
Shippers  Asso.  22  L.R.A.(N.S.)   345. 

For  private  right  of  action  for  ob- 
struction of  navigable  stream,  see  the 


notes  to  Yiebahn  v.  Crow  Wing  County, 
3  L.R.A.(N.S.)  1126,  and  Swain  v.  Chica- 
go, B.  &  Q.  R.  Co.  38  L.R.A.(N.S.)  763, 
for  right  of  one  who  navigates  a  stream 
or  floats  logs  therein  to  abate  nuisance 
arising  from  bridge,  see  the  note  to 
Marion  v.  Tuell,  51  L.R.A.(N.S.)  1172; 
for  the  right  to  obstruct  or  destroy 
rights  of  navigation,  see  the  note  to  Hut* 
ton  V.  Webb,  59  L.R.A.  33.      B.  B.  B. 
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ROBERT  ALLEN,  Plflf.  in  Err., 

V. 

STATE  OF  OKLAHOMA. 
(—  Okla.  Grim.  Rep.  — ,  164  Pac.  1002.) 

Appeal  —  remarks  of  connsel. 

1.  Remarks  of  the  county  attorney  in  his 
argument  will  be  considered  and  construed 
in  reference  to  the  evidence,  and  in  order  to 
constitute  reversible  error  the  impropriety 
Indulged  in  must  have  been  such  as  may 
have  improperly  influenced  the  verdict. 
For  other  cases,  see  Appeal  and  Error,  VIJ, 

m,  5,  in  Dig,  1-52  N.  8. 

Same  —  technical  error  —  reversal. 

2.  Where  the  guilt  of  the  appellant  is 
clearly  and  conclusively  established,  and 
there  is  no  good  reason  to  believe  that 
upon  a  second  trial  an  intelligent  and  honest 
jury  could,  or  would,  with  reason  and  pro- 
priety, arrive  at  any  other  verdict  than 
that  of  guilt,  a  new  trial  will  not  be  granted 
except  for  fundamental  error. 

For  other  cases,  see  Neto  Trial,  7.  in  Dig 
1-52  N.  S, 

Jury  —  use  of  alcoholic  medicine  —  mis- 
conduct. 

3.  The  use  of  small  quantities  of  whisky 

Headnotes  by  Matson,  J. 


or  other  intoxicants,  mixed  with  curative 
drugs,  or  diluted  and  used  strictly  for 
medicinal  purposes,  by  jurors  when  not  de< 
liberating  upon  the  verdict,  is  not  such  mis- 
conduct as  will  vitiate  the  verdict  and  au- 
thorize the  granting  of  a  new  trial,  where  it 
appears  that  such  jurors  were  in  no  way 
incapacitated  thereby  for  the  proper  per- 
formance of  their  duties. 
For  other  oases,  see  New  Trial,  IIL  d,  in 
Dig.  1-52  N,  8. 

Appeal  — -  nonreversible  error. 

4.  Record  examined  as  to   other  alleged 
misconduct  of  jury,  and  held  not  reversible 
error  in  this  case. 
For  other  cases,  see  Appeal  and  Error.  VII, 

m»  7,  in  Dig,  1-52  N.  8, 

(May  19,  1917.) 

ERROR  to  the  Superior  Court  for  Okla- 
homa County  to  review  a  judgment  con- 
victing defendant  of  murder.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Prulett,  Sni^^B,  &  Tripp,  for 
plaintiff  in  error: 

The  improper  conduct  and  argument  of 
the  assistant  county  attorney,  John  Choate, 
in  his  argument  to  the  jury,  was  prejudi- 
cial to  defendant  and  constitutes  reversible 
error. 

Vickers  v.  United  States,  1  Okla.  Crim. 
Rep.  452,  98  Pac.  467;  Hamilton  v.  State, 


Note.  —  The  question  whether  a  convic- 
tion should  be  reversed  because  of  unfair 
or  irrelevant  argument  or  statements  of 
facts  by  the  prosecuting  attorney  is  the 
subject  of  a  note  in  46  L.R.A.  641.  A  num- 
ber of  specific  aspects  of  the  general  sub- 
ject have  been  treated  in  subsequent  notes, 
as  follows:  Reference  by  prosecuting  at- 
torney, in  argument  to  jury,  to  attempts  to 
tamper  with  witnesses  or  jurymen  as  ground 
for  reversal,  note  to  Turpin  v.  Com.  30 
L.R.A.(N.S.)  795;  reference  by  prosecuting 
attorney,  in  argument  to  jury,  to  the  re- 
sult in  another  case,  note  to  State  v.  Cor- 
pening,  38  L.R.A.(N.S.)  1130;  argument  by 
prosecuting  attorney  that  an  acquittal 
would  encourage  lynch  law,  as  ground  for 
reversal,  note  to  Hemphill  v.  State,  51 
L.R.A.(N.S.)  914. 

The  following  subsequent  cases  are  in 
point  on  the  subject  of  the  general  note 
L.R.A.1917F. 


first  mentioned;  Ivey  v.  State,  54  L.R.A.  959 
(conviction  reversed) ;  Reason  v.  State,  69 
L.R.A.  393  (conviction  reversed) ;  State  v. 
Campbell,  9  L.R.A.(N.S.)  533  (conviction 
affirmed)  :  People  v.  Raniiey,  39  L.R.A. 
(N.S.)  443  (conviction  affirmed) ;  State 
V.  Nyhus,  27  L.R.A.(N.8.)  487  (conviction 
reversed);  State  v.  Davis,  34  L.R.A.(N.S.) 
295  (conviction  affirmed);  State  v.  Larkin, 
46  L.R.A.(N.S.)  13  (conviction  reversed 
on  another  ground) ;  Edwards  v.  State,  44 
L.R.A.(N.S.)  701  (conviction  affirmed); 
Fisk  V.  United  States,  L.R.A.lfll5A,  909 
(conviction  reversed) ;  Latham  v.  United 
States,  L.R.A.1916D,  1118  (conviction  re- 
versed). 

For  consumption  of  .liquor  bv  jury  as 
ground  for  new  trial  or  reversal,  see  note 
to  Myers  v.  State,  L.R.A.191dC,  302,  and 
references  therein  for  notes  on  related  ques- 
tions 
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«7  Tenn.  462,  37  S.  W.  194;  Long  v.  State, 
81  Miss.  448,  33  So.  224;  State  v.  Thomp- 
son, 106  La.  362,  30  So.  895,  14  Am.  Crim. 
Kep.  31;  Rodriguez  y.  State,  23  Tex.  App. 
503,  5  S.  W.  255 ;  Cox  v.  Territory,  2  Okla. 
Crim.  Rep.  668,  104  Pac.  378;  Watson  v. 
State,  7  Okla.  Crim.  Rep.  691, 124  Pac.  1101. 

Defendant  was  entitled  to  be  tried  by  a 
jury  of  twelve  men  who  were  cool,  dispas- 
sionate, unprejudiced,  and  duly  sober;  but 
the  jury  which  conyicted  defendant  were 
not  of  this  kind. 

Brant  ex  dem.  Buckbee  v.  Fowler,  7  Cow. 
563;  People  v.  Douglass,  4  Cow.  26,  16  Am. 
Dec.  332;  State  v.  Baldy,  17  Iowa,  39; 
Davis  v.  State,  36  Ind.  496,  9  Am.  Hep.  760; 
Weis  y.  State,  22  Ohio  St.  486;  State  v. 
Appelgate,  28  N.  D.  396,  L.R.A.1915C,  316, 
149  N.  W.  366;  Bilton  v.  Territory,  1  Okla. 
Crim.  Rep.  676,  99  Pac.  163. 

Messrs.  S.  P.  Freellng,  Attorney  Gen- 
«ral,  and  R.  McMillan,  Assistant  Attorney 
OeneraU  ^or  the  State: 

Drunkenness  is  no  excuse  for  a  homicide, 
although  it  may  be  considered  in  reduction 
of  punishment. 

Stouse  V.  State,  6  Okla.  Crim.  Rep.  416; 
119  Pac.  271 ;  Updike  v.  SUte,  9  Okla.  Crim 
Rep.  124,  130  Pac  1107. 

In  order  for  improper  argument  to  work 
a  reversal,  it  must  be  grossly  unwarranted 
and  improper,  and  the  statements  made 
must  be  of  a  material  character,  and  such 
as  injuriously  affect  the  defendant's  rights. 

Williams  v.  State,  4  Okla.  Crim.  Rep. 
634,  114  Pac.  1114;  Morgan  v.  State,  9  Okla. 
Crim.  Rep.  26,  130  Pac.  622;  Edwards  v. 
State,  9  Okla.  Crim.  Rep.  322,  44  L.R.A. 
(N.S.)  701,  131  Pac.  966;  Bouie  v.  State, 
9  Okla.  Crim.  Rep.  346,  131  Pac.  963. 

The  fact  that  a  juror  in  a  prosef^ution  for 
homicide,  during  the  progress  of  the  trial, 
used  intoxicating  liquor,  combined  with 
other  curative  agents,  as  a  medicine,  with- 
out medical  advice,  will  not  vitiate  the  ver- 
dict in  the  absence  of  any  showing  that  it 
was  used  without  the  knowledge  of  the 
prisoner  or  his  counsel,  or  that  its  effect 
was  intoxicating. 

State  V.  Morphy,  33  Iowa,  270,  11  Am. 
Rep.  122;  Pope  v.  State,  36  Miss.  121; 
State  V.  Cucuel,  31  N.  J.  L.  249;  Gilman- 
ton  V.  Ham,  38  N.  H.  108;  12  Enc.  PI.  & 
Pr.  629. 

Remarks  to  or  casual  conversations  with 
jurors  do  not  necessarily  constitute  a 
ground  for  granting  a  new  trial,  where  such 
remarks  are  not  calculated  to  produce  a 
more  unfavorable  impression  upon  the 
minds  of  the  jurors  than  that  produced  dur- 
ing the  trial,  or  are  not  of  such  a  nature 
as  is  calculated  to  produce  probable  harm 
to  the  accused. 

12  Enc.  PI.  k  Pr.  610;  People  v.  Symonds, 
L.R.A.1917F. 


22  Cal.  348;  Stockwell  v.  Chicago,  C.  k  D. 
R.  Co.  43  Iowa,  470;  Stewart  v.  Small,  5 
Mo.  626;  Stites  v.  McKibben,  2  Ohio  St. 
688;  SUte  V.  Belknap,  39  W.  Va.  429. 

Defendant  was  ably  defended  and  had  a 
fair  deal,  and  no  procedure  in  any  trial 
will  occasion  the  setting  aside  of  a  verdict 
unless  it  appears  that,  upon  an  examination 
of  the  entire  record,  there  was  a  probable 
miscarriage  of  justice,  or  the  violation  of 
some  constitutional  or  statutory  right. 

Atchison  v.  State,  3  Okla.  Crim.  Rep. 
295,  106  Pac.  387;  Offitt  v.  State,  6  Okla. 
Crim.  Rep.  49,  113  Pac.  664;  Brown  v. 
State,  9  Okla.  Crim.  Rep.  382,  132  Pac. 
359;  Fowler  v.  State,  8  Okla.  Crim.  Rep.  130, 
126  Pac.  831. 

Matson,  J.,  delivered  the  opinion  of  the 
court: 

A  statement  of  facts  will  not  be  neces- 
sary for  a  determination  of  the  questions 
presented  in  this  appeal,  except  to  state 
that  the  evidence  upon  the  part  of  the  state 
shows  a  wilful,  premeditated,  and  intention- 
al killing  without  any  justifiable  or  excusa- 
ble cause,  while  the  defendant  claimed  ei- 
ther that  he  was  too  drunk  to  know  what  he 
was  doing,  or  else  he  killed  the  deceased  in 
self-defense.  The  defendant's  testimony  is 
conflicting  as  to  which  theory  of  defense  he 
relied  upon.  The  theory  of  temporary  in- 
sanity as  well  as  self-defense  were  both 
covered  by  the  court's  instructions.  The 
sole  errors  relied  upon  relate  entirely  to 
alleged  improper  argument  on  the  part  of 
the  assistant  county  attorney  and  improp- 
er conduct  of  the  jury  while  impaneled  and 
considering  the  evidence  in  the  case.  The 
first  alleged  error  relied  upon  for  a  revers- 
al is  the  improper  conduct  and  argument  of 
the  assistant  county  attorney.  The  ex- 
cerpts from  said  argument  contained  in  the 
brief  of  plaintiff  in  error  which  are  claimed 
to  be  improper  and  prejudicial  to  this  ap- 
pellant are  as  follows:  First:  "You  took 
the  life  of  a  man  who  was  there  defenseless. 
You  know  it,  Allen.  You  were  there.  Y'ou 
know  it." 

This  remark  was  objected  to  by  counsel 
for  the  appellant,  and  that  part  of  the  argu- 
ment, ''You  know  it,  Allen,"  was  by  the 
court  promptly  stricken,  and  the  jury  ad- 
monished not  to  consider  it.  Second:  "If 
you  went  home  to  your  wife  and  little  chil- 
dren and  told  them  what  you  had  heard 
from  the  witnesses,  what  would  their  con- 
science tell  them?" 

Counsel  for  appellant  msde  the  following 
objection  to  this  line  of  argument: 

"Note  our  exceptions  to  that  argument  as 
not  legitimate  and  not  germane  to  the  case." 

Third:  "No  you  would  not  say  that 
child's  conscience  told  it  wrong.     Don't  go 
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home    and    have    a    child    tell    you    those 
things." 

To  the  foregoing  statement  the  following 
objection  was  interposed  by  counsel  for  ap- 
pellant: 

"We  object  to  this  kind  of  argument  as 
being  made  for  the  purpose  of  arousing 
prejudice  only." 

Fourth :  *'Go  home  and  look  your  dear  wife 
in  the  face.  When  you  speak  to  her  and  she 
says,  'John,  what  did  you  do  in  the  face  of 
that  testimony?'  You  do  not  have  any 
doubt  of  his  guilt." 

To  the  foregoing  counsel  for  appellant  ob- 
jected as  follows: 

"We  object  as  not  germane  or  legitimate 
argument,  not  relevant,  and  note  our  excep- 
tions." 

Fifth:  "Let's  go  beyond  the  personalities 
in  this  case  and  get  down  to  the  real  issues. 
There  is  no  politics  in  this  case.  Pruiett 
took  it  out  when  he  discovered  a  man  with 
a  John  Fields  button  on." 

To  the  foregoing  remark  counsel  for  the 
appellant  excepted  as  follows:  "Note  our 
exceptions  to  that  argument." 

After  which  the  county  attorney  contin- 
ued as  follows:  "I  don't  care  for  your  ex- 
ceptions. Who  brought  that  into  this  case' 
Not  a  man  on  the  jury  will  say  that  T 
brought  it  in  here.  Where  does  it  cut  any 
figure  anyway?     Be  courageous,  men." 

Whereupon  counsel  again  excepted  as  fol- 
lows: 

"Note  our  exceptions  to  the  argument  of 
counsel  as  being  highly  improper." 

"By  the  court:  Just  a  minute,  Mr 
Choate;  gentlemen  of  the  jury,  these  argu- 
ments of  counsel  both  for  the  state  and  th«i 
defendant  in  regard  to  politics  having  en- 
tered into  this  case;  the  court  fails  to  see 
where  any  politics  has  entered,  and  fails  to 
see  where  it  is  relevant  or  should  be  com- 
mented upon  by  counsel  for  the  state  or 
the  defendant,  either  one.  You  will  there- 
fore disregard  all  statements  of  counsel  in 
regard  to  politics  having  entered  into  the 
case,  the  same  being  impertinent  and  not 
properly  before  you." 

The  foregoing  excerpts  from  the  brief 
of  counsel  for  the  appellant  and  the  record 
itself  contain  all  the  statements  of  the  as- 
sistant county  attorney  alleged  to  be  im- 
proper, and  the  rulings  of  the  trial  court 
thereon.  It  will  be  noted  that  although 
there  was  no  request  on  tlie  part  of  counsel 
for  the  appellant  that  the  court  withdraw 
any  of  this  argument  from  the  consideration 
of  the  jury,  that  the  court  of  its  own  mo- 
tion, however,  did  withdraw  certain  portions 
of  this  argument  from  the  jury  and  in- 
structed the  jury  not  to  consider  it.  The 
assistant  county  attorney  engaged  in  a  line 
of  argument  which  is  not  to  be  commended, 
L.R.A.1917F. 


and  we  agree  with  counsel  for  the  appel- 
lant that  the  argument  made  had  a  tenden- 
cy to  appeal  to  the  passion  and  prejudice 
of  the  individual  members  of  the  jury. 
However,  it  is  not  such  argument  as  the 
making  of  which  is  a  ground  for  a  new  trial 
under  the  statutes  of  this  state.  In  our 
opinion,  this  argument  could  have  been 
cured  by  its  withdrawal  from  the  considera- 
tion of  the  jury  by  the  trial  court,  and 
counsel  for  the  appellant  should  have  re- 
quested its  withdrawal  in  order  that  the 
court  might  have  cured  the  error,  if  any- 
This  was  not  done.  Counsel  at  the  time  on- 
ly  saw  fit  to  object  and  take  an  exception 
without  any  ruling  by  the  trial  court  upon 
the  impropriety  of  certain  of  these  remarks. 
Others  the  trial  court,  of  its  own  motion,  as. 
heretofore  indicated,  saw  fit  to  withdraw,, 
and  admonished  the  jury  not  to  consider. 
It  is  not  every  species  of  improper  argument 
that  justifies  this  court  in  reversing  a  judg- 
ment of  conviction.  The  argument  may  bt> 
improper,  but  the  proof  of  guilt  may  also  he 
so  overwhelming  that  it  is  evident  that 
upon  a  second  trial  an  impartial  and  intelli- 
gent jury  could  arrive  at  no  honest  conclu- 
sion except  that  of  guilt.  That  is  the  situa- 
tion in  thh  case.  The  proof  upon  the  part 
of  the  state,  when  considered  in  connection 
with  the  evidence  of  the  defendant,  is  so 
convincing  and  conclusive  that  it  is  readily 
to  be  seen  that  a  verdict  of  guilty  of  mur- 
der was  the  only  logical  conclusion  that  an 
intelligent  jury  could  have  arrived  at  in 
this  case.  It  would  be  an  imposition  upon 
the  law-abiding  citizens  of  this  state  and 
an  unjust  burden  upon  the  taxpaying  pub- 
lic to  reverse  this  judgment  because  of  these 
alleged  errors  in  the  argument  where  no  re- 
quest vrAU  made  to  have  the  trial  court  with- 
draw the  remaiHcs  from  the  consideration 
of  the  jury.  It  is  not  the  rule  in  Oklahoma 
that  error  presumes  injury,  but  this  court 
is  required  to  examine  the  entire  record 
carefully  and  determine  from  all  the  fact>* 
and  circumstances  surrounding  the  case 
(where  the  error  is  not  fundamental, — i.  c., 
such  as  involves  the  violation  of  some  express 
constitutional  or  statutory  riofht  of  tlie  de- 
fendant) whether  the  error  complained  of 
has  probably  resulted  in  a  miscarriage  of 
justice.  This  cannot  be  said  to  be  true  in 
this  instance  because  of  the  conclusive  proof 
of  the  guilt  of  this  appellant. 

We  hold,  therefore,  that  where  the  guilt 
of  the  appellant  is  clearly  established,  and 
there  is  no  good  reason  to  believe  that  upon 
a  second  trial  an  intelligent  and  honest  jury 
could  or  would,  with  reason  and  propriety,, 
arrive  at  any  other  verdict  than  that  of 
guilt,  a  new  trial  will  not  be  granted  except 
for  fundamental  error. 

It  is  also  contended  that  the  jury,  whilft 
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<¥>Bsidermg  the  evidence  in  the  case,  drank 
whisky.  The  evidence  in  support  of  this  al- 
leged ground  for  a  new  trial  is  substantial- 
ly as  follows:  It  appears  that  after  the 
jury  was  impaneled  and  while  the  evidence 
was  being  introduced  the  court  took  a  recess 
over  Thanksgiving  Day,  and  on  said  day  the 
jury  was  kept  together,  in  charge  of  a  sworn 
bailiff,  a  part  of  the  time  being  located  in 
a  room  at  a  hotel  in  Oklahoma  City.  One 
of  the  jurors  was  sick,  and  on  the  recom- 
mendation of  his  physician  was  told  to  take 
a  little  quinine  and  whisky.  In  some  man- 
ner, not  disclosed  by  the  record,  this  juror 
procured  a  half  pint  of  whisky,  and  mixed 
the  quinine  with  it,  and  during  Thanksgiv- 
ing Day,  while  the  jury  was  not  considering 
the  evidence,  this  juror  drank  the  greater 
part  of  such  mixture.  It  appears  also,  that 
another  juror  drank  two  drinks  of  this 
mixture  on  that  day.  On  the  next  morning 
before  going  to  the  trial  this  sick  juror  took 
one  drink  of  the  whisky  and  quinine. 

The  foregoing  is  the  misconduct  com- 
plained of.  Counsel  for  appellant  rely  large- 
ly upon  the  decision  of  this  court  in  the 
case  of  Bilton  v.  Territory,  1  Okla.  Crim. 
Rep.  566,  09  Pac.  163,  in  which  it  was  held: 
*'Tbe  use  of  intoxicating  liquor  as  a  bever- 
age by  a  juror  during  the  trial  and  consid- 
eration of  a  capital  case  will  vitiate  a  ver- 
dict of  guilty,  and  entitle  the  accused  to  a 
new  trial." 

It  will  be  noted  that  in  that  case  the  in- 
toxicating liquor  was  used  as  a  beverage, 
while  in  this  case  it  was  prescribed  as  a 
medicine  and  used  upon  the  advice  of  a  phy- 
sician. In  the  Bilton  Case  the  whisky  was 
drunk  at  a  time  when  the  jury  was  consid- 
ering the  evidence.  In  this  case  the  whisky 
and  quinine  was  taken  at  a  time  when  the 
jury  was  not  considering  the  evidence,  but 
during  a  recess  occasioned  by  the  happening 
of  Thanksgiving  Day.  It  also  appears  from 
the  Bilton  Case  that  the  decisions  upon 
which  that  holding  of  this  court  rests  are 
based  upon  the  use  of  intoxicants  after  the 
jury  had  retired  to  consider  of  its  verdict. 
The  drinking  of  whisky  or  any  other  intoxi- 
cating beverage  by  the  jury  or  by  any  mem- 
ber thereof  should  not  be  tolerated,  and  the 
bailiff  in  charge  of  a  jury  should  be  very 
careful  to  guard  against  the  reception  and 
use  of  such  intoxicants  by  the  jury. 

The  Biltoa  Case,  we  think,  is  distinguish- 
able from  this  case.  First,  in  that  in  the 
Bilton  Case  the  jury  used  whisky  as  a  bev- 
erage and  drank  considerable  quantities  of 
it  throughout  the  progress  of  the  trial, 
while  in  this  case  only  two  members  of  the 
jury  partook  of  whisky  mixed  with  quinine 
as  a  medicine,  and  then  during  a  recess  in 
the  trial,  and  it  is  not  sliown  that  the  effect 
of  such  mixture  deadened  the  sensibilities  of 
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the  jurors  to  any  extent  whatever,  cr  ren- 
dered either  of  them  incapable  of  the  proper 
performance  of  their  duties.  Further,  it  is 
not  contended  in  this  case  that  after  the 
jury  retired  to  consider  of  their  verdict  that 
any  intoxicants  were  consumed  by  any  mem- 
ber thereof.  In  the  Bilton  Case  it  was 
shown  that  certain  members  of  the  jury 
drank  whisky  at  a  saloon  "while  hearing 
this  case  and  deliberating  upon  their  ver- 
dict." So  that  it  may  be  readily  seen  that 
the  facts  in  the  Bilton  Case  are  very  dis- 
similar to  the  facts  in  this  case. 

The  supreme  court  of  Iowa  in  the  case  of 
State  V.  Morphy,  33  Iowa,  273,  11  Am.  Rep. 
122,  distinguishes  in  fact  and  principle  the 
case  of  State  v.  Baldy,  17  Iowa,  39  (cited 
with  approval  in  the  Bilton  Case),  as  fol- 
lows: "It  is  next  assigned  as  error  that  the 
court  refused  to  set  aside  the  verdict  of  the 
jury  on  the  ground  that  one  of  the  jurors 
drank  intoxicating  liquor  during  the  progress 
of  the  trial.  The  affidavits  as  to  the  fact 
that  the  juror  did  so  drink  are  not  set  out 
in  full  in  the  abstract.  So  far  as  we  are 
able  to  determine  the  circumstances  upon 
the  abstract  and  arguments  they  are,  that 
one  of  the  jurors,  not  in  the  habit  of  drink- 
ing, was  ill  during  the  trial,  and  took  for 
medicinal  purposes,  without  medical  advice 
or  prescription,  some  brandy  and  blackberry 
balsam  or  mixture;  that  it  was  done  during 
the  hearing  of  the  case,  and  not  after  the 
jury  retired.  There  is  no  showing  or  claim 
that  its  effects  were  intoxicating  or  other 
than  remedial;  nor  is  it  shown  that  the 
facts  concerning  it  were  not  well  known  to 
defendant  and  his  counsel  at  the  time  and 
before  the  cause  was  submitted  to  the  jury. 
The  case  is  not,  either  in  its  facta  or  prin- 
ciples, within  State  v.  Baldy,  supra,  nor 
Ryan  v.  Harrow,  27  Iowa,  494,  1  Am.  Rep. 
302,  and  there  was  no  error  in  the  action 
of  the  court  in  this  respect." 

The  facts  in  the  Morphy  Case  are  very 
similar  to  the  facts  in  this  case.  In  the 
case  of  Gilmanton  v.  Ham,  38  N.  H.  114, 
the  use  of  a  small  quantity  of  brandy  by  a 
juror  for  medicinal  purposes  is  held  not  to 
be  error  where  his  disease  is  real  and  mani- 
fest, and  the  use  of  brandy  had  been  previ- 
ously prescribed  by  a  physician.  This  later 
case  distinguishes  the  principle  previously 
announced  by  that  court  in  the  cases  of 
State  V.  Bullard,  16  N.  H.  139,  and  Leighton 
V.  Sargent,  31  N.  H.  119,  64  Am.  Dec.  323 
(cited  with  approval  in  the  Bilton  Case), 
although  the  former  decisions  were  not  men- 
tioned. In  Gilmanton  v.  Ham,  supra,  the 
court  said:  "We  see  no  sufficient  cause  for 
setting  aside  the  verdict,  in  the  conduct  of 
the  juror  in  drinking  a  small  quantity  of 
brandy,  which,  upon  the  evidence  before  us, 
lie  must  be  holden  to  have  taken  only  and 
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strictly  as  a  medicine,  previously  prescribed 
by  his  physician,  as  a  remedy  for  the  dis- 
ease under  which  he  was  manifestly  labor- 
ing at  the  time,  and  not  as  a  beverage.  It 
was  taken  by  him  alone,  apart  from  and 
without  the  knowledge  of  any  of  his  fellows, 
in  good  faith,  as  a  remedial  agent  for  a 
serious  and  troublesome  malady.  The  facts 
found  by  the  case  do  not  seem  to  us  to  differ 
substantially  in  effect  from  what  they 
would  have  been  if  the  juror  had  carried  in 
his  pocket  a  vial  of  medicine  for  the  relief 
of  the  difficulty  under  which  he  was  suffer- 
ing, and  had  taken  a  dose  of  it  on  one  of  the 
numerous  occasions  when  he  was  obliged,  as 
the  consequence  of  his  illness,  to  leave  the 
jury  room.  His  disease  was  real  and  mani- 
fest, and  not  feigned;  the  juror  was  not  in 
the  habit  of  using  spirituous  liquors;  he  re- 
quested the  officer  to  obtain  the  small 
quantity  of  brandy  for  him,  as  the  medicine 
prescribed  by  his  physician  for  the  disease 
under  which  he  was  palpably  suffering;  he 
drank  it  privately  as  a  medicine,  and  not 
as  a  beverage,  after  his  mind  was  made  up 
in  the  case;  and  it  is  impossible  to  conceive 
how,  under  the  circumstances,  the  defendant 
can  have  suffered  from  the  influence  of  the 
liquor  upon  the  judgment  of  the  juror,  or 
what  injurious  influence  can  be  exerted  on 
the  community  as  the  result  of  such  an  oc- 
currence. There  would  not  seem  to  have 
been  anything  in  the  conduct  of  the  juror, 
as  disclosed  by  the  case,  which  can  right- 
fully be  regarded  as  imprudent  or  inju- 
dicious, much  less  deserving  the  severe 
reprehension  and  rebuke  which  would  be 
involved  in  setting  aside  the  verdict  on  that 
account." 

A  similar  distinction  is  made  in  the  case 
of  Pope  V.  State,  36  Miss.  121,  wherein  it 
was  held:  "The  introduction  by  the  bailiff 
of  intoxicating  liquors,  in  a  sufficient 
quantity  to  produce  drunkenness,  into  the 
room  where  the  jury  in  a  felony  case  are  de- 
liberating upon  their  verdict,  is  illegal  and 
improper;  and  if  nothing  more  appear,  the 
verdict  will  be  set  aside  upon  the  ground 
that  the  jury  were  thereby  exposed  to  an 
improper  influence;  but  if  it  appear  that 
such  liquor  was  used  by  only  one  of  the 
jury,  who  was  sick,  and  that  he  was  not  in- 
toxicated thereby,  the  presumption  which 
would  otherwise  arise  against  the  purity  of 
the  verdict  is  rebutted,  and  it  will  not  be 
disturbed." 

Other  cases  to  like  effect  are  State  y. 
Cucuel,  31  N.  J.  L.  249,  and  People  v. 
Romero,  12  Cal.  App.  466,  107  Pac.  700. 

While  there  appears  to  be  a  direct  con- 
flict in  the  authorities  as  to  whether  or  not 
the  use  of  intoxicating  liquors  as  a  beverage 
by  members  of  the  jury  during  the  progress 
of  the  trial  and  while  deliberating  upon  the 
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verdict  is  of  itself  sufficient  ground  for 
granting  a  new  trial,  there  appears  to  be  a 
uniformity  of  modern  opinion  to  the  effect 
that  the  use  of  small  quantities  of  whisky 
or  other  intoxicants,  mixed  with  curative 
drugs,  or  diluted,  and  used  strictly  for 
medicinal  purposes  by  jurors,  is  not  such 
misconduct  as  will  vitiate  the  verdict  and 
authorize  the  granting  of  a  new  trial,  where 
it  appears  that  such  jurors  were  in  no  way 
rendered  intoxicated  or  incapacitated  for 
the  proper  performance  of  their  duties. 
There  is  an  affirmative  showing  in  this  case 
that  neither  of  the  jurors  who  partook  of 
whisky  and  quinine  were  in  any  way  in- 
capacitated thereby. 

Finally  it  is  contended  that  other  mis- 
conduct of  the  jury  should  reverse  this  judg- 
ment. This  assignment  of  error  refers  to 
the  fact  that  during  recesses  taken  during 
the  progress  of  the  trial  the  jurors  were  per- 
mitted to  have  access  to  certain  local  news- 
papers containing  statements  of  other 
homicides  committed  in  Oklahoma  county 
while  the  trial  of  this  case  was  in  progress, 
and  also  during  a  recess  some  of  the  jury 
saw  the  sheriff  come  into  the  courthouse  car- 
rying a  hat  and  two  butcher  knives,  and  one 
of  the  jurors  spoke  to  him  and  asked  him 
if  that  was  all  he  got,  and  he  replied,  "No, 
I  got  one  dead  one  and  five  live  ones."  It  is 
asserted  that  this  conduct  is  such  as  to 
greatly  prejudice  this  defendant  and  deprive 
him  of  a  fair  and  impartial  trial.  While 
the  conduct  of  the  juror  in  yelling  to  the 
sheriff  as  he  was  passing  through  the  court- 
house is  subject  to  criticism,  and  is  such  as 
the  trial  court  should  always  rebuke  should 
attention  be  called  to  it,  nevertheless  we 
cannot  see  wherein  this  defendant's  sub- 
stantial rights  were  prejudiced  thereby. 
Our  statutes  (Rev.  Laws,  §§  5899,  5900,  and 
5037)  provide  that  there  shall  be  no  com- 
munication with  the  jury  after  it  has  been 
impaneled  and  sworn  to  try  the  case  by  any 
person,  on  any  subject  connected  with  the 
trial  itself;  and  if  such  a  communication  is 
had,  it  is  ground  for  new  trial,  and  the 
verdict  should  be  set  aside.  In  this  case  it 
is  shown  conclusively  that  no  person  waa 
permitted  to  communicate  with  the  jury 
upon  any  subject  connected  with  the  trial, 
and  it  is  also  shown  that  the  newspapers 
which  the  jurors  were  permitted  to  read 
contained  no  statement  with  Reference  to 
this  particular  trial;  that  such  matters 
were  torn  or  cut  out  of  the  papers  before 
they  were  handed  to  the  jurors.  No  statu- 
tory right  of  this  defendant,  therefore,  was 
violated,  the  jury  did  not  disciiss  these  out- 
side matters  in  any  way,  and  it  does  not 
appear  that  the  defendant  was  probably  in- 
jured by  such  alleged  misconduct;  but,  on 
the  other  hand,  the  testimony  of  the  persons 
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called  by  the  defendant  in  support  of  the 
motion  for  new  trial,  in  our  opinion,  shows 
that  no  injury  was  occasioned  this  defend- 
ant by  any  of  these  matters  set  forth  in  the 
motion. 

Where  the  evidence  is  so  conclusive  and 
convincing  of  the  guilt  of  the  defendant  of 
the  degree  of  crime  of  which  the  jury  found 
him  guilty,  before  this  court  may  set  such 
a  judgment  of  conviction  aside  it  must 
clearly  appear  that  the  defendant  has  been 
deprived  of  some  constitutional  or  statutory 
right,  or  that  the  errors  complained  of  have 
probably  restdted  in  a  miscarriage  of  justice. 
In  this  case,  it  is  our  firm  conviction,  not 


only  that  there  has  been  no  misearriage  of 
justice,  or  that  the  defendant  has  not  been 
deprived  of  any  of  his  constitutional  or 
statutory  rights,  but  also  that  the  convic- 
tion of  murder  received  at  the  hands  of  the 
jury  was  the  only  honest  verdict  wliich  an 
intelligent  and  unbiased  jury  could  have 
found  under  the  evidence. 

For  the  reasons  given,  the  judgment  of 
the  Superior  Court  of  Oklahoma  Ck>unty  is 
affirmed. 

Doyle*  P.  J.,  and  Armstrongy  J.,  con- 
cur. 


OREGON   8UPRSMJB   COURT. 
(In  Banc.) 

STATE   OF  OREGON  EX   REL.   JAMES 
WITHYCOMBE,  Governor, 

V. 

J.  R  STANNARD,  County  Clerk  of  Curry 

County,  et  al. 

<«-  Or.  — ^  166  Pac.  566.) 

Party  ^  governor  -~  manclan&iia  to  <x>un- 
ty  officials. 

1.  The  governor  may  maintain  an  action 
to  compel  county  officials  to  take  the  neces- 
sary steps  to  hold  an  election  which  will 
affect  the  whole  state. 

For  other  eases,  see  M<mdamit$,  II,  h,  in 

Mandamus  -~  to  compel  holding  of  elec* 
tlon  —  prematurity. 

2.  Mandamus  will  lie  to  compel  county 
officials  who  have  declared  their  intention 
not  to  comply  with  the  requirements  of  the 
law  necessary  to  the  holding  of  an  election 
to  take  the  steps  necessary  for  that  pur- 
pose, although  the  time  has  not  yet  arrived 
for  the  performance  of  any  act. 

For  other  caaeSy  see  Mandamus,  I,  f,  im  Dig. 
1-62  N.  S. 

(Burnett,  J.,  dissents.) 

(June  6,  1917.) 

PROCEEDING  for  a  writ  of  mandamus  to 
compel  defendants  to  perform  the  duties 
imposed  upon  them  by  law  in  regard  to  the 
calling  and  holding  of  elections.  Demurrer 
to  writ  overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  M.  Brown,  Attorney  Gener- 
al, and  I.  H.  Van  Winkle,  Assistant  At- 
torney General,  foi*  petitioner: 

The  constitutional  amendment  known  as 

Note.  —  As  to  mandamus  to  compel  steps 
preliminary  to  an  election  before  the  ar- 
rival or  expiration  of  the  time  fixed  there- 
for, see  annotation  following  this  case,  post, 
221. 
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§  11  of  art.  XI.  has  no  application  to  any 
indebtedness  that  might  be  incurred  by  rea- 
son of  the  election  provided  for  by  chap. 
422,  General  Laws  of  Oregon,  1917. 

Grant  Count  v.  Lake  County,  17  Or.  464, 
21  Pac.  447;  Burnett  v.  Markley,  23  Or. 
440,  31  Pac.  1050;  Municipal  Secur.  Co.  v. 
Baker  County,  33  Or.  362,  54  Pac.  174; 
Cunningham  v.  Umatilla  County,  57  Or.  517, 
37  L.R.A.(N.S.)  1051,  112  Pac.  437;  Ed- 
wards V.  Bibb,  64  Ala.  481 ;  McClellan  v.  Mc- 
Clellan,  65  Me.  500;  Moers  v.  Reading,  21 
Pa.  189;  Southern  P.  R.  Co.  v.  Orton,  32 
Fed.  473;  Indianapolis  v.  Navin,  151  Ind. 
139,  41  L.R.A.  344,  47  N.  E.  525,  51  N.  E. 
80;  Cooley,  Const.  Lim.  7th  ed.  pp.  91,  02; 
State  V.  Cochran,  56  Or.  157,  104  Pac.  419, 
105  Pac.  884. 

Messrs.  S.  M.  Endicott  and  W.  C.  Wins- 
low  for  defendants. 

McBride,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

This  is  a  proceeding  in  mandamus  to 
compel  the  defendants  to  perform  the  du- 
ties imposed  upon  them  by  law  in  regard  to 
the  calling  and  holding  of  elections,  and  in 
particular  in  respect  to  the  special  election 
to  be  held  throughout  the  state  of  Oregon 
on  June  4,  1917.  It  is  alleged  that  the  de- 
fendants, who  are  the  county  commission- 
ers, county  judge,  clerk,  and  the  sheriff  of 
Curry  county,  refuse  to  take  steps  required 
by  law  or  to  give  the  notices  necessary  In 
respect  to  such  special  election,  and  de- 
clare that  they  will  not  take  the  steps  re- 
quired by  law  to  hold  such  election.  To 
this  writ  a  demurrer  is  filed  stating  two 
grounds:  (1)  That  the  relator  has  not  the 
legal  capacity  to  sue ;  and  ( 2 )  that  the  writ 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

As  to  the  first  ground,  it  may  be  said,  in 
brief,  that  by  §  10  of  article  5  of  the  Con- 
stitution it  is  declared  that  the  governor 
shall  take  care  that  the  laws  shall  be  faith- 
fully executed. 
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Where  a  public  official  charged  with  a 
duty  to  the  whole  state,  as  in  this  case, 
refuses  to  execute  the  law  and  to  perform 
his  duty  in  that  regard,  we  think  the  gov- 
ernor is  acting  only  in  obedience  to  this 
requirement  of  the  Constitution  in  appeal- 
ing to  the  court  to  compel  that  official  to 
perform  such  legal  duty. 

It  is  also  alleged  that  this  proceeding 
is  premature,  and  that  mandamus  will  not 
lie  until  the  time  has  arrived  upon  which 
the  posting  of  notices  and  other  prerequi- 
sites to  an  election  are  required  to  be  done. 
Upon  this  theory  the  relator  would  be  com- 
pelled to  wait  until  the  last  minute  of  the 
last  hour  within  which  the  act  might  be 
done,  and  after  that  time  had  expired,  be- 
fore he  could  bring  a  proceeding  to  compel 
the  act  to  be  performed.     A  proceeding  to 
compel  performance  of  an  act  after  the  time 
for  such  performance  has  expired  would  be 
futile,  and  would   result    in    a    condition 
wherein  there  would  be  no  adequate  remedy 
against  a  grave  public  wrong.    The  law  does 
not  contemplate  any  such  absurdity ;  and  ac- 
cordingly it  has  been  held  that  while  ordi- 
narily mandamus  will  not  lie  to  compel  the 
performance  of  an  act  until  the  time  for 
doing  the  act  has  arrived,  yet  where  a  re- 
fusal to  perform  the  act  has  occurred,  and 
where  it  seems  probable  that  the  act  will 
not  be  performed  within  the  time  required, 
mandamus  will  lie,  and  a  proceeding  brought 
upon  the  strength  of  such  refusal  is  not 
premature.     State  ex  rel.  Dawson  v.  Chi- 
cago, B.  &  Q.  R.  Co.  85  Kan.  649,  118  Pac. 
872;  Atty.  Gen.  v.  Boston,  123  Mass.  460; 
People  ex  rel.  Hotchkiss  v.  Smith,  152  App. 
Div.  614,  137  N.  Y.  Supp.  387.    The  latter 
case  was  one  of  mandamus  to  compel  the 
board  of  elections  to  file  certain  certificates 
of  nomination,  wherein  the  court  says:  **The 
duty  devolved  upon  the  board  of  elections 
is  to  file  certificates  of  nomination  which 
are  in  conformity  to  the  provisions  of  the 
last  valid  statute  relating  thereto,  if  any 
,  such  exists.    No  express  demand  to  file  any 
particular  certificate  has  been  made  upon 
defendants.     There  has  been  no  express  re- 
fusal to  do  so.     Granting  that  defendants' 
duty  is  a  public  one,  and  that  omission  to 
perform  such  duty  is  equivalent  to  a  refusal 
to  perform,     ...     it  may  be  urged  that 
as  yet  the  defendants  have  not  omitted  to 
perform,   for  the  time  fixed  within  which 
performance  may  be  had  has  not  yet  ex- 
pired.   .    .    .    But    although    evidence    is 
hacking  of  an  express  refusal  to  perform  a 
particular  act,  we  think  that  it  may  justly 
be  inferred  that  defendants  will  refuse  to 
file  any  certificate  except  one  which  shall  I 
comply  with  the  requirements  of  the  statute 
above  referred  to.    .    .    .    Where  delay  in 
reaching  such  determination  will  result  in 
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depriving  one  of  an  efficient  remedy  if  the 
determination  is  erroneous,  either  the  pre* 
sumption  above  referred  to  should  prevail* 
or  the  person  charged  with  the  performance 
of  the  duty  should  seasonably  announce  his 
determination  respecting  his  future  action 
in  terms  admitting  of  no  mistake  or  misun- 
derstanding." 

The  case  above  cited  is  not  so  strong  as 
the  case  at  bar,  because  here  the  defendants 
absolutely  refused  to  take  steps  toward 
holding  the  election,  and  declared  their  in- 
tention not  to  do  so.  The  statutes  under 
which  those  decisions  were  rendered  are 
similar  to  our  own,  and  the  opinions  seem  to 
be  based  upon  sound  common  sense. 

The  following  cases  are  cited  as  holding 
a  contrary  view,  and  while  some  of  them 
upon  a  cursory  examination,  would  appear 
to  be  in  point,  yet,  when  thoroughly 
analyzed,  none  of  them  are  applied  to  cir- 
cumstances exactly  identical  to  those  in  the 
case  at  bar : 

The  first  case  is  Lake  County  v.  State*  24 
Fla.  263,  4  So.  795.  In  this  case  there  wan 
no  allegation  in  the  complaint  that  the  com- 
missioners had  refused  to  call  the  election. 
It  was  also  alleged  that  they  did  not  Intend 
to  and  would  not  perform  that  duty.  The 
court  held  that  this  was  not  a  sufficient 
allegation  to  call  into  effect  the  power  of 
mandamus.  The  other  Florida  cases  are  to 
the  same  effect. 

Lee  V.  Taylor,  107  Ga.  362,  33  S.  £.  408, 
merely  holds  that  mandamus  will  not  lie  to 
compel  a  tax  collector  to  pay  over  tax 
moneys  to  an  outgoing  treasurer  so  that 
such  treasurer  can  get  a  commission.  It 
seems  to  have  no  relation  whatever  to  the 
case  at  bar. 

In  Gormley  v.  Day,  114  111.  185,  28  N.  E. 
693,  there  does  not  appear  to  have  been  any 
refusal  on  the  part  of  the  clerk  to  post  the 
copies  of  an  ordinance.  The  court  also 
held,  on  the  merits,  that  the  petitioner  was 
not  entitled  to  the  relief  sought.  The  case 
is  not  in  point. 

The  case  of  People  ex  rel.  Cooley  v.  Quinn, 
143  111.  App.  123,  was  a  mandamus  proceed- 
ing by  the  city  treasurer  to  oompel  the  oity 
comptroller  to  pay  over  to  the  relator 
moneys  received  by  such  comptroller  from 
day  to  day,  as  they  were  collected.  It  was 
held  that  mandamus  does  not  lie  to  direct 
the  performance  of  an  act  until  a  default; 
that  the  defendant  was  entitled  to  a  reason- 
able time  within  which  to  pay  over  the 
money  he  held;  and  that. if  he  held  it  be- 
yond such  time  mandamus  would  lie.  In 
that  case  it  is  apparent  that  no  serious  mis- 
chief would  have  resulted  had  the  issuance 
of  a  writ  been  delayed  until  after  refusal 
to  comply,  while  in  the  case  at  bar  it  is 
plain  that  delay  in  the  issuance  of  the  writ 
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until  the  time  prescribed  by  law  for  the 
county  court  of  Curry  county  to  perform  its 
duty  would  render  any  proceeding  entirely 
futile,  and  might  result  in  defeating  the 
will  of  the  people  of  the  whole  state  as  to 
important  measures  to  be  submitted  at  the 
ensuing  special  election. 

The  case  of  State  ex  rel.  Cook  v.  Houser, 
122  Wis.  634,  100  N.  W.  964,  grew  out  of  a 
political  controversy  as  to  whether  the  La 
Follette  or  anti  La  Follette  delegates  should 
be  placed  on  the  ballot  as  the  genuine  Re- 
publican delegates.  The  court  held  that,  as 
the  time  for  placing  the  names  of  the  candi- 
dates upon  the  official  ballot  had  not  ar- 
riyed,  the  proceeding  was  premature.  Nev- 
ertheless they  went  into  the  question  upon 
its  merits  in  an  opinion  which,  owing  to  its 
learned  length,  it  is  impossible  to  epito- 
mize here.  In  said  case,  as  in  a  case  in  Wis- 
consin, hereafter  to  be  noted,  we  find  the 
oourt  practically  conceding  that  there  may 
be  "special  circumstances"  in  which  courts 
will  depart  from  the  general  rule  that  man- 
damus will  not  lie  to  compel  the  perform- 
ance of  an  act  until  the  duty  to  perform  it 
is  due. 

Ex  parte  Cutting,  04  U.  S.  14,  24  L.  ed. 
49,  was  mandamus  to  compel  the  court  to 
allow  an  appeal.  Held,  that  the  petition 
must  show  that  the  petitioner  has  a  clear 
right  to  an  appeal,  which  has  been  refused 
him,  and  that  it  was  not  shown  in  that  par- 
ticular case.    The  case  is  not  in  point. 

State  ex  rel.  Board  of  Education  v.  Hun- 
ter, 111  Wis.  682,  87  N.  W.  486,  was  a 
mandamus  proceeding  to  compel  a  city 
treasurer  to  set  aside  certain  moneys  as 
school  funds,  wherein  it  was  held  that  the 
funds  had  not  yet  come  into  his  hands  and 
might  never  come  there,  and  that  the  appli- 
cation was  premature.  In  the  course  of  the 
opinion  it  is  said  that  mandamus  will  not 
lie  to  compel  the  performance  of  an  act 
not  yet  due  by  a  public  c^cer  because  of  a 
mere  threat  by  him  that  he  will  not  perform 
it. 

The  court  admits  that  this  is  contrary  to 
the  ruling  in  Atty.  Qen.  y.  Boston,  123 
Mass.  460,  and  adds  very  significantly: 
^'Extreme  cases  may,  perhaps,  arise  demand- 
ing the  use  of  mandamus  to  control  the  per- 
formance of  prospective  duties;  but  this  is 
certainly  not  such  a  case." 

It  appears  to  us  that  the  case  at  bar  is 
just  such  an  "extreme  case."  Here  there 
rests  upon  the  county  court  of  Curry  coun- 
ty an  important  duty,  which,  by  their  gen- 
eral demurrer,  they  admit  they  have  been 
requested  to  perform,  and  refuse  to  per- 
form, and  will  not  perform;  and  this,  too, 
in  a  case  where  such  refusal  might  defeat 
the  will  of  the  whole  people  of  the  state  in 
respect  to  important  measures  which  will 
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come  up  for  their  vote  at  the  ensuing  elec- 
tion. They  say,  in  effect,  that  they  intend 
to  paralyze  the  arm  of  the  state  and  defeat 
the  will  of  the  voters.  If  this  is  not  an  ex- 
treme case,  it  would  be  difficult  to  find  such. 

The  case  of  Northwestern  Warehouse  Co. 
v.  Oregon  R.  k  Nav.  Co.  32  Wash.  218,  73 
Pac.  388,  was  mandamus  to  compel  defend- 
ants to  build  a  side  track  for  plaintiflTs 
warehouse.  This  is  a  somewhat  complicated 
case,  in  which  it  is  announced  that  man- 
damus will  not  lie  in  anticipation  of  a 
supposed  omission  of  duty,  but  it  must  ap- 
pear that  there  has  been*an  actual  default 
in  the  performance  of  a  clear  legal  duty 
actually  due.  The  court  held  that  the  law 
did  not  require  the  defendants  to  construct 
the  track,  and  the  case  went  off  on  entirely 
different  grounds  from  anything  involved  in 
the  case  at  bar. 

Sights  V.  Yamalls,  12  Gratt.  292,  was 
mandamus  to  compel  the  issuance  of  a 
saloon  license,  in  which  it  was  held  that 
mandamus  would  not  lie  to  compel  the 
council  to  grant  a  license  until  the  time  had 
arrived  at  which  the  application  for  such 
license  could  come  up  for  consideration. 
This  was  evidently  a  case  where  a  delay 
would  not  defeat  plaintiff's  right. 

Spiritual  Atheneum  Soc.  v.  Randolph,  68 
Vt.  192,  2  Atl.  747,  is  a  case  fully  covered 
by  the  syllabus,  which  is  as  follows:  "A  pe- 
tition for  a  writ  of  mandamus  will  not  be 
granted  to  compel  public  officers  to  do  an 
act  already  beyond  their  control,  nor 
against  their  successors  in  office,  not  yet 
elected,  to  compel  them  to  perform  an  act  in 
the  future." 

It  is  elrldent  this  case  is  not  in  point  by 
a  thousand  miles. 

Thaxton  v.  Terrell,  99  Tex.  662,  91  S. 
W.  559.  This  was  mandamus  to  compel  the 
land  commissioner  to  receive  an  application 
for  state  land.  It  appears  that  defendant 
accepted  the  application  after  the  writ  is- 
sued, subject  to  certain  conditions  as  to  the 
minerals  on  the  same.  It  was  held  that 
this  acceptance  avoided  the  necessity  of  is- 
suing the  writ;  that  plaintiff  had  a  remedy 
in  equity  to  compel  the  issuance  of  patents 
without  the  restrictions  imposed  by  the 
land  commissioner.  For  that  reason  the 
case  is  not  in  point. 

State  ex  rel.  Swinton  v.  Bates,  38  S.  C. 
326,  17  S.  £.  28,  was  mandamus  to  compel 
the  state  treasurer  to  transfer  certain  stocks 
formerly  owned  by  a  deceased  person  to  the 
relator,  who  was  his  legatee,  and  the  court 
in  that  case  decided  that  such  transfer 
should  not  be  made  until  the  expiration  of 
one  year  prescribed  by  law  for  creditors  to 
present  their  claims,  and  that  for  this  rea- 
son the  application  was  premature.  It  is 
plain  that  the  transfer  might  never  be  made 
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if  the  claims  should  consume  the  stock.  The 
case  is  not  in  point. 

Zanesville  v.  Richards,  5  Ohio  St.  589  ^ 
was  mandamus  to  require  the  auditor  to 
enter  upon  the  tax  list  for  the  years  1865 
and  1856  f^prtain  taxes  levied  for  city  pur- 
poses for  these  years.  The  return  showed 
that  the  time  had  passed  within  which  the 
auditor  could  place  levies  upon  the  tax  list 
for  1855,  said  list  having  passed  out  of  his 
hands,  and  that  the  list  for  1856  had  not 
yet  come  into  his  possession.  The  case  does 
not  disclose  that  he  refused  to  place  the 
taxes  for  1856  on  the  list  when  they  should 
come  into  his  possession.  The  case  is  easily 
distinguishable  from  the  one  at  bar  for  the 
reasons  already  given. 

State  ex  rel.  Mitchell  v.  School  Dist.  8 
Neb.  93,  is  a  similar  case,  in  which  there  is 
no  allegation  of  a  demand  or  refusal  to  com- 
ply. 

In  State  ex  rel.  Star  Pub.  Co.  v.  Asso- 
ciated Press,  159  Mo.  410,  51  L.R.A.  151,  81 
Am.  St.  Rep.  368,  60  S.  W.  91,  demand  and 
refusal  had  not  occurred.  The  court  lay 
special  stress  upon  this  fact. 

Public  School  Comrs.  v.  Allegany  County, 
20  Md.  449,  was  mandamus  to  compel  the 
county  commissioners  to  levy  a  tax,  and  it 
was  therein  held  that  there  was  no  presump- 
tion that  because  the  commissioners  had 
refused  to  levy  the  same  kind  of  a  tax  in 
1861,  they  would  refuse  to  levy  it  in  1862, 
and  that  the  court  would  not  act  on  such 
presumption. 

Sterling  v.  McMaster,  82  Md.  164,  33  Atl. 
461.  This  was  mandamus  to  compel  Mc- 
Master, treasurer  and  collector,  to  place  in 
the  hands  of  the  sheriff  bills  for  the  collec- 
tion of  unpaid  taxes.  The  case  is  some- 
what similar  in  some  respects  to  the  case  at 
bar,  but  it  has  this  distinguishing  feature: 
In  that  case  there  was  ample  time  left  after 
the  period  fixed  by  law  for  the  treasurer  to 
turn  over  the  bills  in  which  mandamus 
might  be  brought  and  the  alleged  duty  en- 
-  forced.  A  failure  to  issue  the  writ  there- 
for would  not  work  any  serious  injury,  and 
under  these  circumstances  the  court  held 
that  the  writ  was  premature.  These  are 
practically  all  the  cases  cited  outside  of 
our  own  state,  and  in  many  of  them  it  is 
laid  down  as  a  general  rule  that  mandamus 
will  not  issue  to  compel  the  performance 
•of  a  duty  before  the  time  for  such  perform- 
ance has  arrived.  This  rule,  in  some  form 
or  other,  has  been  ''parroted'*  down  from 
court  to  court  and  from  judge  to  judge, 
without  any  particular  reason  being  given 
for  it,  or  any  attempt  to  distinguish  be- 
tween those  cases  where  a  denial  of  the  writ 
will  work  no  serious  or  irreparable  injury 
and  those  ''extreme  cases,"  to  use  the  words 
of  the  Michigan  supreme  court,  where  such 
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denial  would  work  great  injustice  or  public 
injury,  or  prevent  the  exercise  of  the  con- 
stitutional right  of  all  citizens  of  the  state 
to  a  voice  in  the  elections.  The  rule,  as  a 
general  one,  is  good;  but,  as  heretofore 
shown,  there  are  well-defined  exceptions  to 
it,  and  this  is  one  of  them.  The  courts  will 
not  chop  technicalities  when  their  aid  is 
asked  to  compel  the  preformance  by  a  public 
officer  of  a  duty  which  he  owes  to  the  citi- 
zenry of  the  whole  state,  but,  where  no  other 
remedy  presents  itself,  will  exercise  their 
constitutional  authority  to  compel  by  man- 
damus the  performance  of  such  duty. 
The  demurrer  is  overruled. 

McCamant,  J.,  took  no  part  in  the  con- 
sideration of  this  case. 

Burnett,  J.,  dissenting: 

On  petition  of  the  relator  an  alternative 
writ  of  mandamus  issued  out  of  this  court, 
reciting  the  official  character  of  the  gover- 
nor of  the  state  and  of  the  attorney  general^ 
and  the  fact  that  the  defendants  are  officers 
of  Curry  county.  It  is  also  set  forth  that 
by  chapter  422  of  the  Laws  of  1917,  now  in 
effect,  a  special  election  is  required  to  be 
held  throughout  the  state  June  4,  1917,  at 
which  sundry  legislative  enactments  and 
proposed  amendments  to  the  Constitution 
shall  be  submitted  to  the  people  for  their 
approval  or  rejection.  The  essential  charg- 
ing part  of  the  writ  reads  thus:  "That  not- 
withstanding the  provisions  of  said  chapter 
422  Laws  ot  1917,  and  the  requirements  of 
the  other  laws  of  the  state  of  Oregon,  the 
defendants  herein,  and  each  of  them,  have 
refused,  and  do  now  refuse,  to  perform  the 
duties  imposed  upon  them  by  law  with  re- 
spect to  giving  notice  of  and  holding  elec- 
tions with  reference  to  the  election  provided 
for  in  said  chapter  422,  within  Curry  coun- 
ty, or  to  do  or  perform  any  oUier  duty  or 
thing  with  respect  to  preparing  for,  giving 
notice  of,  or  holding  any  election  within  said 
Curry  county,  Oregon,  on  the  4th  day  of 
June,  1917,  or  to  canvass  or  abstract  and 
record  the  returns  of  said  or  any  election  to 
be  held  on  said  date,  or  to  transmit  the  cer- 
tificate thereof  to  the  secretary  of  state  or 
to  do  any  other  act  or  thing  in  connection 
therewith,  and  threaten  and  declare  that 
they  will  not  do  so,  and,  unless  commanded 
so  to  do  by  order  of  this  honorable  court, 
will  not  perform  such  duties  aforesaid. 
... 

A  demurrer  to  the  writ  having  been  over- 
ruled pro  forma,  the  defendants  have  an- 
swered to  the  effect  that  Curry  county  has 
no  funds  available  for  the  expense  of  the 
election,  it  not  having  been  included  in  the 
annual  budget;  further,  that  the  county  is 
already   indebted  in  at  least  the   sum   of 
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$5,000,  and  that  the  additional  expenditure 
involved  will  be  in  excess  of  the  constitu- 
tional limit;  and,  lastly,  that,  in  order  to 
meet  the  cost  of  the  election,  the  countj 
court  will  be  compelled  to  levy  taxes  in  ex- 
cess of  the  6  per  cent  limit  prescribed  by 
the  constitutional  amendment  adopted  at 
the  November  election  held  in  1916. 

The  initial  act  required  in  the  matters 
involved  is  for  the  county  clerk  to  issue 
notice  of  election  not  less  than  ten  days 
prior  to  the  day  appointed  for  holding  the 
same.  This  action  is  not  indispensably  nec- 
essary of  performance  in  any  event  until  at 
least  May  24,  1917, — a  date  yet  in  the 
future.  The  quoted  excerpt  from  the  writ, 
upon  which  the  relator  bases  his  claim,  con- 
tains only  conclusions  of  law.  It  is  in 
effect  nothing  more  than  the  expression  of 
his  prediction  that  the  defendants  will  not 
meet  his  views  of  the  law  in  their  action  in 
the  premises.  Mr.  Chief  Justice  Moore,  writ- 
ing in  State  v.  Williams,  45  Or.  314,  330, 
67  L.RA.  167,  77  Pac.  970,  said:  "The  wriU 
having  stated  that  the  municipal  judge 
neglected  to  issue  bench  warrants  'as  re- 
quired by  law,'  the  phrase  quoted  is  only 
a  legal  conclusion,  and  not  the  averment  of 
a  material  fact,  stated  as  the  foundation  of 
an  enforceable  right.*' 

This  doctrine  is  well  supported  by  many 
authorities,  both  before  and  since  then, 
holding  that  such  statements  do  not  present 
any  issue  for  consideration. 

Moreover,  paraphrasing  the  statement  of 
the  writ,  the  defendants  have  a  right  to  "re- 
fuse, and  do  now  refuse,  to  perform  the  du- 
ties imposed  upon  them  by  law,''  for  the 
very  good  reason  that  the  time  for  their 
performance  has  not  yet  arrived.  "A  re- 
lator is  not  entitled  to  the  writ  unless  he 
can  show  a  legal  duty  then  due  at  the  hands 
of  the  respondent;  and,  until  the  time  ar- 
rives when  the  duty  should  be  performed,  no 
threats  or  predetermination  not  to  perform 
it  can  take  the  place  of  such  default.  The 
law  does  not  contemplate  such  a  degree  of 
diligence  as  the  performance  of  a  duty  not 
yet  due.  The  general  rule  is  that  the  writ 
will  not  be  granted  in  anticipation  of  a  sup- 
posed omission  of  duty,  however  strong  the 
presumption  may  be  that  the  person  sought 
to  be  coerced  by  the  writ  will  refuse  per- 
formance at  the  proper  time.  An  import- 
ant reason  for  refusing  the  writ  in  such  cas- 
es is  that,  until  the  duty  is  due,  no  prac- 
tical question  can  be  presented  to  the  court, 
but  simply  a  supposed  case."  2  Spelling, 
Extr.  Relief,  §  1385. 

Again,  we  find  in  §  12  of  High  on  Extra- 
ordinary Legal  Remedies,  3d  ed.  the  follow- 
ing: "Mandamus  is  never  granted  in  antici- 
pation of  a  supposed  omission  of  duty, 
however  strong  the  presuinption  may  be  that 
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the  persons  whom  it  is  sought  to  coerce 
by  the  writ  will  refuse  to  perform  their 
duty  when  the  proper  time  arrives.  It  is 
therefore  incumbent  upon  the  relator  to 
show  an  actual  omission  on  the  part  of  the 
respondent  to  perform  the  required  act; 
and,  since  there  can  be  no  such  omission 
before  the  time  has  arrived  for  the  per- 
formance of  the  duty,  the  writ  will  not  issue 
before  that  time.  In  other  words,  the  re- 
lator must  show  that  the  respondent  is 
actually  in  default  in  the  performance  of  a 
legal  duty  then  due  at  his  hands,  and  no 
threats  or  predetermination  can  take  the 
place  of  such  default  before  the  time  arrives 
when  the  duty  should  be  performed;  or  does 
the  law  contemplate  such  a  degree  of  dili- 
gence as  tJie  performance  of  a  duty  not  yet 
due." 

This  court  itself  has  spoken  on  the  same 
subject  in  State  ex  rel.  Booth  v.  Bryan,  20 
Or.  502,  507,  38  Pac.  619,  where  Mr.  Justice 
Wolverton  writing,  uses  this  language:  "It 
is  a  just  presumption  that  all  public  offi- 
cers will  faithfully  discharge  the  functions 
of  their  respective  offices,  and  observe  all 
the  duties  enjoined  upon  them  by  law,  and 
it  would  be  a  work  of  supererogation  for  the 
courts,  by  mandamus  or  other  process,  to 
command  them  to  perform  their  duties  in 
future,  as  they  are  by  law  directed.  Courts 
will  not  assume  or  exercise  supervisory  con- 
trol over  public  officers  and  functionaries, 
whether  state,  county,  or  municipal,  nor  will 
they  attempt  to  control,  their  acts,  or  com- 
mand them  to  act,  except  in  cases  where 
there  has  been  a  plain  violation  of  official 
and  public  duty  which  the  law  specially  en- 
joins upon  them,  and  it  is  made  to  appear 
that  some  private  individual  or  the  public 
has  a  legal  right  or  title  to  the  due  per- 
formance of  such  duty,  and  that  there  exists 
no  other  plain,  speedy,  or  adequate  remedy 
in  the  ordinary  course  of  law.'' 

The  following  precedents  are  to  the  same 
effect:  United  States  ex  rel.  Langley  v. 
Bowen,  6  D.  C.  106;  Lake  County  v.  State, 
24  Fla.  263,  4  So.  795;  Ex  parte  Ivey,  26 
Fla.  537,  8  So.  427 ;  Lee  v.  Taylor,  107  Ga. 
302,  33  S.  E.  408;  Gormley  v.  Day,  114  111. 
185,  28  N.  E.  693;  Chicago,  D.  &  M.  R.  Co. 
V.  Olmstead,  46  Iowa,  316;  State  ex  rel. 
Price  V.  Carney,  3  Kan.  88;  Sterling  v.  Mc- 
Master,  82  Md.  164,  33  Atl.  461;  Public 
School  Comrs.  v.  Allegany  County,  20  Md. 
449;  State  ex  rel.  Star  Pub.  Co.  v.  Asso- 
ciated Press,  159  Mo.  410,  51  L.R.A.  151,  81 
Am.  St.  Rep.  368,  60  S.  W.  91;  State  ex  rel. 
Mitchell  V.  School  Dist.  8  Neb.  92;  Hardin 
V.  Guthrie,  26  Nev.  246,  66  Pac.  744;  State 
ex  rel.  Shaw  v.  Noyes,  25  Nev.  31,  56  Pac. 
946;  Zanesville  v.  Richards,  5  Ohio  St.  589; 
State  ex  rel.  Swinton  v.  Bates,  38  S.  C.  326, 
17  S.  E.  28;  Thaxton  v.  Terrell,  99  Tex.  562, 
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01  S.  W.  650;  Spiritual  Atheneum  Soc.  ▼. 
Randolph,  58  Vt.  192,  2  Atl.  747;  Sights  v. 
Yarnalls,  12  Gratt.  292;  Northwestern 
Warehouse  Co.  v.  Oregon  R.  &  Nav.  Co.  32 
Wash.  218,  73  Pac.  388;  State  ex  rel.  Board 
of  Education  v.  Hunter,  111  Wis.  582,  87 
N.  W.  485;  Ex  parte  Cutting,  94  U.  S.  14, 
24  L.  ed.  49;  State  ex  rel.  Cook  ▼.  Houser, 
122  Wis.  534,  100  N.  W.  964;  People  ex 
rel.  Cooley  v.  Quinn,  143  111.  App.  123; 
Missouri,  K.  &  T.  R.  Co.  v.  Thompson,  55 
Tex.  Civ.  App.  12,  118  S.  W.  618;  State  ex 
rel.  Abbott  v.  Adcock,  225  Mo.  335,  124  S. 
W.  1100;  Pierce  v.  Executive  Council,  166 
Iowa,  465,  146  N.  W.  85;  Scott  v.  Single- 
ton, 171  Ky.  117,  188  S.  W.  302. 

A  leading  case,  sometimes  cited  in  opposi- 
tion to  this  doctrine,  is  that  of  Atty.  Gen. 
v.  Boston,  23  Mass.  460,  where  the  city  coun- 
cil, authorized  by  statute  to  maintain  a 
ferry  at  rates  to  be  prescribed,  ordered  that 
it  be  free  of  ferriage  after  a  eertain  future 
day,  and  the  court,  on  application  made  be- 
fore that  time  arrived,  compelled  the  con- 
tinued collection  of  toll  by  a  writ  of  manda- 
mus. Rightly  considered,  this  case  is  not 
variant  in  principle  from  those  already  cit- 
ed; for  the  duty  to  collect  toll  was  impera- 
tive at  and  before  the  issuance  of  the  writ, 
and  it  was  what  the  court  sought  to  en- 
force by  its  precept.  Besides,  the  statute  of 
the  state  of  Massachusetts  governing  the 
matter  gives  jurisdiction  to  its  courts  far 
more  extensive  than  ours  on  the  subject  of 
mandamus.  The  law  of  that  state,  as  quot- 
ed in  the  opinion,  is  this:  ''The  court  shall 
have  general  superintendence  of  all  courts  of 
inferior  jurisdiction  to  correct  and  prevent 
errors  and  abuses  therein,  where  no  other 
remedy  is  expressly  provided,  and  may  is- 
sue writs  of  error,  certiorari,  mandamus, 
prohibition,  quo  warranto,  and  all  other 
writs  and  processes,  to  courts  of  inferior 
jurisdiction,  corporations,  and  individuals, 
necessary  to  the  furtherance  of  justice  and 
the  regular  execution  of  the  laws.''  Gen. 
Stat.  chap.  112,  §  3. 

The  procedure  there  contemplates  that 
mandamus  may  be  used  as  a  preventive 
remedy.  This  case  has  been  cited  many  times 
as  authority  for  allowing  mandamus  at  the 
suit  of  some  private  person  or  of  the  attor- 
ney general  to  enforce  a  general  public  duty, 
but  rarely,  if  ever,  in  support  of  the  propo- 
sition that  the  writ  will  lie  to  enforce  a 
duty  not  due  when  it  was  issued.  In  State 
ex  rel.  Dawson  v.  Chicago,  B.  &  Q.  R.  Co. 
86  Kan.  649,  118  Pac.  872,  this  procedure 
was  employed  to  compel  two  railroads  to 
install  connections  as  required  by  an  order 
of  the  railroad  commission  directing  the 
work  to  be  done  within  ninety  days.  The 
precept  was  issued  three  days  after  the  order 
was  made.  The  defendants  defended  on  the 
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merits,  pointing  out,  among  other  things,. 
that  it  would  be  an  unreasonable  burden^ 
entailing  more  expense  than  the  revenue  de- 
rived therefrom  would  liquidate.  By  some 
means  or  other  the  decision  was  delayed 
until  after  the  expiration  of  the  ninety 
days.  Under  those  circumstances  the  court 
made  the  rule  absolute,  but  the  same  judge 
who  penned  the  majority  opinion  dissented 
from  the  doctrine  thereof  on  this  pointy 
saying:  "The  duty  and  the  time  were  coex- 
tensive.  It  was  held  in  State  ex  rel.  Price  t. 
Carney,  3  Kan.  88,  that  no  previous  threat 
or  predetermination  not^to  perform  a  legal 
duty  can  amount  to  a  fault  or  omission^ 
even  though  the  showing  be  sufficient  to  con- 
vince the  court  that  the  respondents  will 
omit  to  perform  their  duty.  This  was  fol- 
lowed in  State  ex  rel.  Shaw  v,  Wyandotte, 
4  Kan.  430,  in  Dobbs  v.  StaulTer,  24  Kan. 
127,  and  quoted  with  approval  in  Rosenthal 
V.  State  Canvassers,  50  Kan.  129,  19  L.R.A. 
167,  32  Pac.  129,  and  is  in  accord  with  the 
mandatory  requirement  of  the  statute.  A 
present  omission  to  do  a  future  duty  is  a 
legal  impossibility.  The  first  time  when  it 
could  be  definitely  known  that  the  order 
had  been  disobeyed  was  nearly  ninety  days 
in  the  future,  and  I  think  an  action  before 
that  time  must  have  been  premature." 

In  Nevada  Tax  Commission  v.  Campbell,. 
36  Nev.  319,  136  Pac.  609,  the  court  gave  a 
moot  opinion  on  the  duty  of  county  officera 
to  fumisli  tax  rolls  by  a  certain  future 
time,  but  dismissed  the  proceeding,  with 
leave  to  apply  again  if  the  plaintiff  should 
be  so  advised.  It  was  said  explicitly, 
though,  that  the  writ  would  not  be  granted 
in  anticipation  of  a  refusal  to  perform  the 
duty  when  the  time  for  it  should  come. 

State  ex  rel.  Ho  wells  v.  Metcalf,  18  S.  D. 
393,  67  L.R.A.  331,  100  N.  W.  923,  was  a 
case  where  the  defendant  officer  was  re- 
quired by  alternative  mandamus  to  place  the 
names  of  certain  candidates  on  the  official 
ballot.  Without  citing  authority  in  sup- 
port of  its  opinion,  the  court  said:  "Having 
made  his  demand,  concerning  which  no  doubt 
exists  in  this  case,  if  the  auditor  did  not 
express  a  willingness  to  comply  therewith,  it 
was  proper  to  institute  this  proceeding, 
when,  if  defendant  intended  to  comply  with 
the  demand,  he  might  have  disclosed  such 
intention  and  have  avoided  any  judgment 
for  disbursements.  But,  having  answered 
and  contested  the  relator's  right,  he  cannot 
be  heard  to  say  that  he  would  or  might  have 
complied  with  the  relator's  demand." 

A  similar  case  (People  ex  rel.  Hotchkiea 
V.  Smith,  162  App.  Div.  614,  137  N.  Y.  Supp. 
387),  cited  in  support  of  the  instant  writ, 
was  modified  on  appeal  in  206  N.  Y.  231  ^ 
241,  99  N.  £.  668,  the  court  saying  that  it 
should  not  be  considered  as  a  precedent,  and 
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that  it  should  be  limited  to  the  very  case 
itself.  Later,  in  People  ex  rel.  Woodruff  v. 
BriU,  206  N.  Y.  246,  249,  99  N.  E.  574, 
the  case  was  further  limited,  and,  speaking 
of  the  situation,  the  court  says:  "The  reme- 
dy for  this  incongruous  result  is  with  the 
legislature."  These  few  cases  are  opposed 
to  the  great  weight  of  authority,  and  are 
sporadic  instances  of  where  courts  have  used 
their  power  in  meddling  with  mere  political 
<questions. 

It  is  required  by  our  statute  that  the  writ 
shall  "state  concisely  the  facts,  according 
to  the  petition,  showing  the  obligation  of 
the  defendant  to  perform  the  act,  and  his 
omission  to  perform  it/'  L.  O.  Ii.  §  616. 
There  can  be  no  present  omission  to  perform 
an  act  in  the  future.    The  writ  is  not  to  be 


confounded  with  injunction.  Neither  can  it 
be  made  to  perform  the  office  of  a  bill  of 
quia  timet.  We  are  not  required  to  balance 
the  relator's  fears  for  the  future  against 
the  presumption  that  the  defendant  officers 
will  regularly  perform  their  duties  at  the 
proper  time.  Mandamus  ought  to  be  used 
sparingly,  and  only  in  clear  cases,  and  this 
court  ought  not  hastily  to  use  its  original 
jurisdiction  to  clarify  a  mere  political 
emergency.  No  refusal  to  perform  any 
official  act,  presently  required  or  past  due, 
is  imputed  to  any  of  the  defendants;  and  if 
we  regard  the  authority  of  State  ex  rel. 
Booth  V.  Bryan,  26  Or.  602,  38  Pac.  618, 
already  decided  by  this  court,  as  well  as  the 
great  weight  of  reason  and  precedent,  the 
writ  should  be  dismissed. 


Annotalioii — Mandamus  to  compel  steps  prelimiiiary  to  an  election  before 
the  arrival  or  expiration  of  the  time  fixed  therefor. 


As  to  mandamus  as  a  proper  remedy  to 
enforce  duties  with  respect  to  nomina- 
tions; see  note  to  State  ex  rel.  Hagerman 
V.  Drabelle,  L.E.A.1917E,  475.  Attention 
is  called  particularly  to  the  case  of  State 
ex  rel.  Kinder  v.  Goff  (1906)  129  Wis. 
668,  9  L.R.A.(N.S.)  916,  109  N.  W.  629, 
cited  in  that  note,  holding  that  manda- 
mus may  issue  to  determine  which  can- 
didate should  be  represented  by  an  of- 
ficial ballot,  even  before  the  time  for  the 
printing  of  the  ballot  arrives;  also  to 
the  cases  of  People  ex  rel.  Hotchkiss  v. 
Smith  (1912)  206  N.  Y.  231,  99  N.  E. 
568;  State  ex  rel.  Allen  v.  Brodigan 
(1912)  34  Nov.  486,  125  Pac.  699;  State 
€x  rel.  Sayer  v.  Junkin  (1910)  87  Neb. 
801,  12a  N.  W.  630;  and  State  ex  rel. 
Shepard  v.  Superior  Ct.  (1910)  60  Wash. 
370,  140  Am.  St.  Rep.  925,  111  Pac.  233, 
cited  in  that  note,  which  involve  the 
question  whether  the  action  for  manda- 
mus was  prematurely  brought. 

The  decision  in  State  ex  rel.  Withy- 
COHBE  v*  Stankaro,  ante,  215,  seems 
sound,  in  view  of  the  special  circum- 
stances existing  in  that  case.  It  is  sup- 
ported by  a  number  of  cases  cited  in  the 
present  note  and  the  note  above  referred 
to,  discussing  the  remedy  of  mandamus 
as  applied  to  nominations.  It  seems  that 
unless  this  remedy  is  permitted  in  the 
class  of  cases  under  consideration,  in  ad- 
vance of  the  time  designated  for  per- 
formance of  the  act  in  question,  in  the 
event  of  a  clear  refusal  or  expressed  in- 
tention not  to  perform  the  act,  it  would 
often  occur  that  no  practical  benefit 
could  be  obtained  thereby.  Of  course, 
in  the  absence  of  such  special  circum- 
stances, an  application  for  mandamus  in 
Ii.R.A.1917F. 


advance  of  the  time  fixed  for  perform- 
ance would  be  premature;  and  in  the 
majority  of  the  cases  in  the  present  note 
in  which  it  has  been  held  that  the  ap- 
plication was  premature,  .it  seems  as 
though  an  appUcation  for  mandamus 
after  the  time  fixed  for  performance 
would  not  have  been  futile,  as  it  would 
have  been  in  State  ex  rel.  Withycombb 
V.  Stannard. 

The  general  rule  is  laid  down  by  High 
I  on  Extraordinary  Legal  Remedies,  3d  ed. 
§  12,  that  ^'mandamus  is  never  granted 
in  anticipation  of  a  supposed  omission  of 
duty,  however  strong  the  presumption 
may  be  that  the  persons  whom  it  is 
sought  to  coerce  by  the  writ  will  refuse 
to  perform  their  duty  when  the  proper 
time  arrives.  It  is,  therefore,  incumbent 
upon  the  relator  to  show  an  actual  omis- 
sion on  the  part  of  the  respondent  to 
perform  the  required  act ;  and  since  there 
can  be  no  such  omission  before  the^time 
has  arrived  for  the  performance  of  the 
duty,  the  writ  will  not  issue  before  that 
time." 

This  rule  is  quoted  and  applied  in  Peo- 
ple ex  rel.  Smither  v.  Richmond  (1893) 
5  Misc.  26,  25  N.  Y.  Supp.  144,  in  which 
it  was  held  that  an  application  for  a 
writ  of  mandamus  to  compel  a  board  of 
councilmen  to  redistrict  wards  of  a  city 
was  premature,  where  the  statute  pro- 
vided for  redistricting  at  least  thirty 
days  before  an  election,  and  more  than 
a  month  remained  for  the  council  to  per- 
form its  duty,  it  not  appearing  that  the 
council  had  taken  final  action  in  the  mat- 
ter, while  they  denied  that  they  had  re- 
fused and  would  continue  to  refuse  to 
perform  their  duty  in  this  respect.    The 
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court  said:  "1  am  aware  of  the  role 
that  where  public  officers  have  refused 
to  act,  or  have  unreasonably  delayed  ac- 
tion, the  mandamus  will  issue.  .  .  . 
But  this  rule  is  limited  and  has  excep- 
tions. The  rule  applies  where  the  stat- 
ute imposes  a  duty  upon  public  officers, 
and  does  not  provide  the  time  within 
which  the  duty  shall  be  performed.  But 
where  the  statute  specifies  the  time  with- 
in which  the  duty  shall  be  discharged,  a 
different  rule  prevails.  In  such  a  case 
they  have  the  right  to  act  within  the 
time  specified,  regardless  of  the  question 
of  unreasonable  delay." 

So,  where  the  time  prescribed  by  law 
for  correcting  errors  in  the  registration 
lists  had  not  arrived,  it  was  held  in  Unit- 
ed States  ex  rel.  Langley  v.  Bowen 
(1867)  6  D.  0.  196,  that  a  writ  of  man- 
damns  would  not  be  granted  to  compel 
judges  of  election  to  place  the  petition- 
er's name  on  the  registry  of  voters,  as 
the  court  would  not  act  upon  an  antici- 
pated refusal  of  the  judges  to  perform 
their  duty,  or  assume  that  they  would 
not  do  so  when  the  proper  time  arrived. 

The  rule  was  laid  down  in  Ex  parte 
Ivey  (1890)  26  Tla.  537,  8  So.  427,  that 
mandamus  does  not  lie  to  compel  the  per- 
formance of  an  official  duty  before  there 
has  been  an  actual  default  of  perform- 
ance; and  that  all^ations  that  officers 
do  not  intend  to  perform  the  duty,  or 
will  not  do  so,  are  insufficient.  It  was 
held  accordingly  that  a  case  for  man- 
damus against  a  state  board  of  can- 
vassers was  not  made  by  a  petition  which 
alleged  that  false  election  returns  had 
been  certified  to  the  state  board  of  can- 
vassers, showing  that  the  petitioners'  op- 
ponents had  been  elected,  and  that  the 
petitioners  were  advised  and  believed 
that,  without  the  intervention  of  the 
courl,  it  would  be  the  duty  of  the  state 
board  to  canvass  such  false  returns,  and 
which  prayed  for  an  order  restraining 
the  board  from  making  the  canvass  un- 
til a  further  order  of  the  court,  and  for 
an  inquiry  as  to  the  true  vole  cast. 

Also  in  Lake  County  v.  State  (1888) 
24  ria.  263,  4  So.  795,  the  doctrine  that 
mandamus  will  not  lie  to  compel  per- 
formance of  an  official  duty  until  there 
has  been  an  actual  default  in  the  per- 
formance thereof  by  the  officer  upon 
whom  it  is  imposed,  and  that  allegations 
that  officers  do  not  intend  to  perform  or 
will  not  perform  their  duty  do  not  au- 
thorize the  issuance  of  the  writ,  was 
applied  in  a  case  where  a  writ  of  man- 
damus was  sought  to  compel  county  com- 
missioners to  call  an  election  for  the 

choice  of  a  county  seat,  it  being  held 
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that  a  demurrer  to  the  alternative  writ 
should  have  been  sustained,  where  it  ap- 
peared that  at  the  time  it  was  issued 
there  had  been  no  default  on  the  part  of 
the  defendants  (the  statute  in  question 
making  it  their  duty  to  order  another 
election  within  ninety  days  after  a  prior 
election  at  which  no  place  voted  for  ob- 
tained a  majority  of  the  votes  cast,  and 
only  thirty  days  having  elapsed),  al- 
though it  was  alleged  that  the  defend- 
ants did  not  intend  to,  and  would  not, 
order  the  election  as  they  were  required 
by  law  to  do. 

And  it  was  held  that  mandamus  would 
not  be  awarded  to  compel  county  com- 
missioners to  meet  and  hear  applications 
for  certificates  of  reinstatement  on  regis- 
tration rolls  on  allegations  merely  that 
the   commissioners   were   indi^oaed   to 
meet  and  continue  in  session  a  sufficient 
length  of  time  to  afford  the  petitioner 
and  others  an  opportunity  to  apply  for 
a  certificate  entitling  them  to  reinstate- 
ment on  the  rolls.     State  ex  rel.  Scott 
V.  Jefferson  County  (1880)  17  Fla.  707. 
The  rule  was  laid  down  in  the  syllabus 
by  the  court  that  "the  existence  of  cir- 
cumstances indicating  that  members  of 
the  county  board  do  not  intend  to  meet 
at  a  time,  and  for  public  purposes,  as 
provided  by  law,  will  not  authorize  a 
mandamus  before  an  actual  omission  of 
duty  has  occurred."    And  in  the  opinion 
it  was  said:    "It  is  not  alleged  that  the 
board  has  refused  to  meet  at  the  request 
of  any  person  to  consider  such  applica- 
tion.    The  general  allegation  that  the 
board  has  shown  a  disinclination  so  to 
meet,  no  actual  refusal  to  act  in  any 
case  being  charged,  is  not  enough  to  war- 
rant extraordinary  proceedings  against 
them.     Mandamus  is  never  granted  in 
anticipation  of  a  supposed  omission  of 
duty,  however  strong  the  presumption 
may   be   that   the  persons  whom   it  is 
sought  to  coerce  by  the  writ  will  refuse 
to  perform  their  duty  when  the  proper 
time  arrives.    It  is  therefore  incumbent 
on  the  relator  to  show  an  actual  omis- 
sion on  the  part  of  the  respondents  to 
perform  the  required  act;  and  since  there 
can  be  no  such  omission  before  the  time 
has  arrived  for  the .  performance  of  the 
duty,  the  writ  will  not  issue  before  that 
time.     No   threats  or  predetermination 
can  be  considered  tantamount  to  a  de- 
fault or  omission  of  duty." 

The  doctrine  that  until  an  officer  has 
neglected  or  refused  to  perform  a  duty, 
he  cannot  be  proceeded  against  by  man- 
damus, was  stated  and  applied  also  in 
State  ex  rel.  Bloxham  v.  Gibbs  (1871) 
13  Pla.  55,  7  Am.  Rep.  233,  in  which  it 
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was  held  that,  as  a  peremptory  writ  of 
mandamus  will  not  he  allowed  upon  the 
return  of  the  alternative  writ  unless  the 
respondent  may  be  required  to  do  all 
that  is  required  by  the  alternative  writ, 
the  peremptory  writ  should  be  refused, 
where  the  alternative  writ  required  that 
all  the  members  of  a  board  of  canvassers 
canvass  the  returns  and  declare  the  re- 
sult of  an  election,  and  that  thereafter 
one  of  them,  in  another  official  capacity, 
report  the  proceedings  of  the  board,  and 
issue  a  certificate  thereon,  since  the  of- 
ficer required  to  give  the  certificate  could 
not  be  so  required  until  the  board  had 
acted. 

And  it  was  said  in  State  ex  rel.  Cook 
V.  Houser  (1904)  122  Wis.  534,  100  N. 
W.  964,  in  holding  that  a  court  of  equity 
had  jurisdiction  of  a  suit  to  restrain  the 
secretary  of  state  from  certifying  the 
relators'  opponents  as  candidates  for 
office,  where  the  time  had  not  arrived 
when  the  secretary  of  state  was  required 
to  make  certification  of  nominations,  that 
"it  must  be  conceded  that  by  the  general 
rule  there  is  no  legal  effective  remedy 
to  prevent  the  alleged  threatened  wrong- 
ful act,  or  to  redress  it,  if  commission 
thereof  were  permitted.  The  remedy  by 
mandamus  is  not  available,  generally 
speaking,  in  advance  of  some  actual  de- 
fault in  respect  to  a  clear  official  duty. 
State  ex  rel.  Board  of  Education  v.  Hunt- 
er (1901)  111  Wis.  582,  87  N.  W.  485. 
If  special  circumstances  may  create  an 
exception  to  that  rule,  as  suggested  in 
the  case  cited,  whether  this  case  would 
fall  within  such  exception  is  sufficiently 
involved  in  doubt  to  warrant  a  court  of 
equity  in  opening  its  doors  so  far  as  it 
can  afford  a  remedy,  if  the  commission 
of  a  great  wrong  is  in  fact  impending, 
as  alleged.  It  seems  quite  plain  that 
since  the  defendant  cannot,  by  any  ac- 
tion on  the  part  of  the  relators,  be  put 
in  default  in  respect  to  the  matter  until 
a  few  days  before ^the  official  ballot  must 
be  prepared  for  use  at  the  coming  gen- 
eral election,  and  he  may,  if  he  sees  fit, 
wait  until  fourteen  days  prior  to  that 
time  before  certifying  the  names  of  the 
nominees  to  the  county  clerks,  that  the 
time  to  elapse  thereafter,  before  the  of- 
ficial ballot  must  be  ready  for  use,  is 
too  brief  to  enable  aggrieved  parties  to 
use  effectively  their  remedy  by  man- 
damus, or  any  other  legal  remedy." 

On  the  other  hand,  in  State  -ex  rel. 
Howells  V.  Metcalf  (1904)  18  S.  D.  393, 
67  L.R.A.  331,  100  N.  W.  923,  the  court, 
in  granting  a  writ  of  mandamus  to  com- 
pel a  county  auditor  to  place  the  names 
of  candidates  for  office  on  the  official 
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ballot,  held  that  the  f  aot  that  the  law  did 
not  require  the  official  ballots  to  be  print- 
ed and  in  possession  of  the  proper  officer 
until  ten  days  before  election  did  not, 
prior  to  that  time,  deprive  the  court  of 
jurisdiction  of  a  controversy  to  settle 
the  names  which  should  be  placed  on  the 
ballots.  The  court  said:  "Had  the  re- 
lator delayed  his  demand  until  ten  days 
before  the  day  of  election,  his  rights  and 
those  of  his  associates  might  have  been 
lost,  or  the  county  put  to  the  useless  ex- 
pense of  printing  erroneous  ballots.  Hav- 
ing made  his  demand,  concerning  which 
no  doubt  exists  in  this  case,  if  the  audi- 
tor did  not  express  a  willingness  to  com- 
ply therewith,  it  was  proper  to  institute 
this  proceeding,  when,  if  defendant  in- 
tended to  comply  with  the  demand,  he 
might  have  disclosed  such  intention  and 
have  avoided  any  judgment  for  disburse- 
ments. But,  having  answered  and  eon- 
tested  the  relator's  right,  he  cannot  be 
heard  to  say  that  he  would  or  might 
have  complied  with  the  relator's  de- 
mand." • 

And  in  State  ex  rel.  Morris  v.  Wright- 
son  (1893)  56  N.  J.  L.  126,  22  L.R.A. 
548,  28  Atl.  56,  the  court,  in  holding  that 
mandamus  to  compel  officers  to  proceed 
under  prior  laws  in  respect  to  elections 
instead  of  following  an  unconstitutional 
statute  was  not  premature  because  there 
had  been  no  demand  and  refusal,  nor 
had  the  time  arrived  when  it  was  the 
duty  of  the  officers  to  act,  said:  "The 
remaining  question  is  whether  these  pro- 
ceedings were  prematurely  instituted,  the 
contention  being  that  a  previous  demand 
and  refusal  to  perform  a  duty  are  essen- 
tial to  an  application  for  a  mandamus 
in  any  case  and  under  all  circumstances. 
There  is  a  distinction  between  duties  of 
a  public  nature  and  duties  of  a  private 
nature,  affecting  only  the  rights  of  in- 
dividuals. In  the  latter  class  of  cases, 
demand  and  refusal  are  held  to  be  neces- 
sary as  a  condition  precedent  to  relief 
by  mandamus;  in  the  former  class,  the 
duty  being  of  a  public  nature,  there  is 
not  the  same  necessity  for  a  literal  de- 
mand and  refusal.  In  such  cases  the 
law  itself"  stands  in  lieu  of  a  demand, 
and  omission  to  perform  the  required 
duty  is  an  equivalent  for  a  refusal. 
.  .  .  To  postpone  the  commencement 
of  these  proceedii^  until  the  time  pre- 
ceding the  annual  elections,  at  which  the 
county  clerk  and  the  clerks  of  the  cities 
and  townships  of  the  county  are  re- 
quired to  perform  the  duties  devolved 
upon  them  under  the  election  laws,  would 
effectually  prevent  proceedings  then  in- 
stituted being  practically  of  any  avail." 
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The  question  as  to  the  necessity  of  a 
demand  and  refusal  of  performance  as  a 
condition  precedent  to  an  application  for 
mandamus  is,  as  is  indicated  in  the  case 
last  above  cited,  one  which  is  somewhat 
closely  connected  with  the  question  un^ 
der  consideration;  and,  without  attempt- 
ing^  to  treat  the  former  question  ex- 
haustively, it  seems  advisable  to  call 
attention  to  what  appears  to  be  the  gen- 
eral rule  in  this  regard. 

The  distinction  made  in  State  ex  rel. 
Morris  v.  Wrightson  (N.  J.)  supra,  as  to 
the  necessity  of  a  demand  and  refusal, 
between  cases  involving  performance  of 
duties  of  a  public  nature  and  those  of  a 
private  nature,  seems  to  be  in  accord 
with  the  weight  of  authority.  Thus,  it 
is  said  in  26  Cyc.  181,  that  ''as  a  gen- 
eral rule  relator  must  have  demanded 
performance  of  the  act  or  duty  which 
he  seeks  to  enforce.  Where,  however, 
the  duty  is  strictly  public  and  enjoined 
by  law,  and  no  person  is  charged  by  law 
with  the  duty  to  demand,  no  demand  is 
necessary."  * 

So  in  Rizer  v.  People  (1902)  18  Colo. 
App.  40,  69  Pac.  315,  the  court  held  that 
a  demand  on  and  refusal  by  a  city  coun- 
cil to  call  a  special  election  for  the  pur- 
pose of  electing  a  mayor  to  fill  a  vacancy 
was  not  a  condition  precedent  to  the 
maintenance  of  an  action  for  a  writ  of 
mandamus  on  the  relation  of  electors  and 
taxpayers  of  the  city  to  compel  the  call- 
ing of  the  election.  It  was  said :  '^These 
relators  have  no  private  interest,  pe- 
culiar to  themselves,  in  the  act  or  duty 
the  performance  of  which  is  demanded. 
If  they  had,  demand  and  refusal  would 
be  an  essential  precedent  condition  to 
the  relief  sought.  But  the  weight  of  au- 
thority is  that  where  a  duty  is  enjoined 
by  law  which  is  strictly  public  in  its 
nature,  and  concerns  one  individual  no 
more  than  another,  no  formal  demand  or 
refusal  is  necessary.  The  law  consti- 
tutes the  demand,  and  the  neglect  to 
perform,  the  refusal." 

And  in  State  ex  rel.  Hanna  v.  Rahway 
(1868)  33  N.  J.  L.  110,  the  court,  in 
granting  a  writ  of  mandamus  to  compel 
a  oommon  council  to  order  an  election  to 
fill  a  vacancy  created  by  the  resignation 
of  a  councilman,  stated  that,  to  author- 
ize the  issuing  of  the  writ,  there  need 
not  be  a  positive  refusal  to  perform  the 
duty;  that  the  delay  in  the  performance 
of  a  plain  duty  is  equivalent  to  a  direct 
refusal;  and  thnt  if,  by  any  act  of  omis- 
sion, an  intention  not  to  perform  the 
duty  is  manifested,  the  writ  should  issue. 

It  is  interesting  in  this  connection  to 

consider  the  question,  although  exhaus- 
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tive  treatm^it  is  not  attempted,  of  the 
effect  of  the  expiration  of  the  time  fixed 
for  performance  on  the  right  to  the  writ 
of  mandamus.  This  would  appear  to 
depend  largely  on  whether  the  granting 
of  the  writ  would  be  futile  or  would  re- 
quire an  illegal  act,  and  this  in  turn  de- 
pends in  some  cases  upon  whether  the 
statute  fixing  the  time  for  performance 
is  mandatory  or  merely  directory. 

In  26  Cyc.  149,  it  is  said,  in  discussing 
the  point  that  mandamus  will  not  issue 
where  it  would  be  nugatory  or  unavail- 
ing:   ''It  follows  that  mandamus  will  be 
refused  where  the  lapse  of  time  has  ren- 
dered   the    relief    sought    nugatory,    or 
where  the  time  within  which  the  act  may 
be  lawfully  done  has  expired."    As  sup- 
porting this  doctrine  in  election  cases, 
attention  is  called,  among  possibly  other 
cases,  to  Summerson  v.  Schilling  (1902) 
94  Md.  582,  51  Atl.  610  (holding  that  an 
order  was  proper  dismissing  a  petition 
for  mandamus  to  compel  a  registration 
board  to  question  the  petitioner,  as  an 
applicant  for  r^istration,  as  to  his  abili- 
ty to  read,  and  to  enter  his  statement  in 
respect   thereto  in  the  registry   books, 
where,  at  the  time  the  order  was  issued, 
the  duties  of  the  defendants,  as  a  board 
of   registry,  had  ceased,   and   they   no 
longer  had  control  of  the  registry  books, 
or  authority  to  .make  entries  therein) ; 
Summerson  v.  Schilling   (1902)   94  Md. 
591,  51  Atl.  612  (holding  that  the  mere 
possibility  of  a  special  election  during 
the  ensuing  year  would  not  warrant  the 
granting  of  mandamus  to  compel  assist- 
ance in  marking  a  ballot  where  the  gen- 
eral election  has  passed,  the  petition  be- 
ing for  mandamus  to  compel  defendants 
to  assist  petitioner  to  mark  his  ballot  at 
the  general  election  "or  at  any  other  elec- 
tion   to    be    held    during    the    ensuing 
vear") ;  People  ex  rel.  Willey  v.  Buck 
(1913)  181  HL  App.  110   (holding  that 
where,  pending  an  appeal  from  a  judg- 
ment awarding  a  writ  of  mandamus  to 
compel  trustees  to  call  an  election  for 
ofiicers  of  a  park  district,  the  date  fixed 
in  the  judgment  for  holding  the  election 
passed,  the  apr»eal  would  be  dismissed) ; 
People  ex  rel.  Pay  son  v.  Kay  (1910)  154 
IlL  App.  233  (dismissing  a  writ  of  error 
to  review  a  judgment  for  the  defendant 
on  application  for  mandamus  to  compel 
city  officers  to  take  steps  to  an  election 
on  a  certain  date,  where  the  time  for  the 
election,   had    passed).      See,    however, 
among  other  similar  cases,  People  ex  rel. 
Giese  v.  Dillon  (1915)  266  HI.  272,  107 
N.  E.  583,  holding  that  the  fact  that  be- 
fore the  appellate  court  could  determine 
an   appeal   from   a   judgment   properly 
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a  town  clerk  to  place  on  the  ballot  at  a 
general  election  the  proposition  whether 
the  town  should  become  anti-saloon  ter- 
ritory, the  election  was  held,  did  not  re* 
quire  reversal  of  the  judgment  on  the 
ground  that  the  proceeding  had  become 
merely  a  moot  case^ 

Statutes  requiring  the  performance 
within  a  fixed  time  of  certain  acts  pre- 
liminary to  an  election  have  in  some 
cases,  however,  been  construed  as  direc- 
tory merely,  so  that  the  fact  that  the 
time  has  expired,  as  fixed  by  the  statute 
for  performance  of  the  act,  has  been 
held  not  to  prevent  the  issuance  of  a  writ 
of  mandamus  to  compel  performance. 

Thus,  it  was  said  in  State  ex  reL  Web- 
ster V.  Baltimore  County  (1868)  29  Md. 
516,  that  '^here  the  duty  prescribed  is 
of  a  public  nature,  and  intended  for  the 
public  benefit,  and  is  directed  to  be  per- 
formed within  a  specified  time,  courts 
have  adopted  as  a  general  rule  in  the 
construction  of  statutes,  that  they  are, 
in  respect  to  the  time,  to  be  regarded  as 
directory  merely,  unless,  from  the  nature 
of  the  act  to  be  performed,  or  the  lan- 
guage employed  in  the  statute,  it  plain- 
ly appears  that  the  designation  of  time 
was  intended  as  a  limitation  of  power  of 
the  officer."  And  it  was  held  according- 
ly that  a  statute  providing  that  county 
commissioners,  within  twenty  days  after 
the  passage  of  the  act,  should  order  an 
election  in  each  road  district  for  super- 
visors of  roads,  was  merely  directory  as 
to  the  time  within  which  the  election 
must  be  held,  and  was  not  a  ground  for 
refusing  an  application  for  a  writ  of 
mandamus  to  compel  the  commissioners 
to  take  steps  to  an  election  after  the 
time  specified  in  the  statute  had  expired. 
The  court  said  further  that  no  applica- 
tion for  mandamus  could  have  been  en- 
tertained until  default  by  the  defendant. 

And  the  doctrine  that  it  is  no  objec- 
tion to  awarding  the  writ  of  mandamus 
that  the  time  for  performance  has  passed 
was  applied  in  McConihe  v.  State  (1879) 
17  Pla.  238,  to  a  case  where  a  writ  of 
mandamus  was  sought  to  compel  mu- 
nicipal oflScers  to  call  an  election  for  the 
purpose  of  electing  their  successors  in 
office,  the  defense  being  that  the  term  of 
office  had  been  extended  by  a  statute, 
which  the  court  held  was  unoDnstitu- 
tional.  The  court  said:  **Nor  is  it  any 
objection  that  the  precise  date  at  which 
the  election  was  to  be  held  has  passed. 
.  .  .  Such  a  doctrine  would  practical- 
ly abolish  the  remedy  by  mandamus  in 
such  cases.    The  writ  does  not  lie  before,  |  making  of  contracts  for  the  purchase  of 

but  only  after,  default  in  the  perform-   voting  machines,  at  great  expense,  and 
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and 
if  it  be  a  good  defense  to  allege  that  the 
time  fixed  for  its  performance  has 
passed,  it  is  evident  that  the  very  ground 
upon  which  you  must  base  your  applica- 
tion for  the  writ  becomes  a  sufficient 
reply  to  the  alternative  writ  when  grant- 
ed." 

Also  in  State  v.  South  Kingstown 
(1893)  18  R.  L  258,  22  L.R.A.  66,  27  Atl. 
599,  it  was  held  that  the  requirement  of 
a  new  election  within  ten  days,  in  a  stat- 
ute providing  that  if  there  was  no  elec- 
tion of  senator  and  representative  in  the 
general  assembly  in  a  certain  town  on 
the  day  appointed  by  law  for  the  elec- 
tion, the  town  council  should  order  a 
new  election  to  be  held  not  more  than 
ten  days  from  the  first  election,  did  not 
limit  the  power  to  call  another  election, 
but  was  intended  to  insure  its  timely  ex- 
ercise, and  must  be  regarded,  not  as  man- 
datory, but  as  merely  directory.  And  the 
court  awarded  a  writ  of  mandamus  to 
compel  the  town  council  to  order  a  new 
eleotion,  although  ten  days  had  elapsed 
after  the  last  election. 

To  a  similar  effect  is  State  ex  rel.  Mc- 
Gregor V.  Young  (1894)  6  S.  D.  406,  61 
N^.  W.  165,  holding  that  the  designation 
in  a  village  charter  of  the  day  for  the 
annual  election  of  officers  was  so  far 
directory  that  if,  from  any  cause,  no 
election  was  held  on  that  day,  it  was  the 
duty  of  the  president  and  board  of  trus- 
tees to  call  an  election  at  the  earliest 
practicable  day  thereafter;  and  that  if 
they  neglected  to  do  so,  the  circuit  court 
had  power  by  mandamus  to  compel  them 
to  call  such  an  election. 

And  in  People  ex  rel.  Young  v.  !Fair- 
bury  (1869)  51  HI.  149,  it  *  was  held, 
under  a  statute  providing  that  the  presi- 
dent and  trustees  of  a  town  should  con- 
tinue in  office  for  one  year  and  until 
their  successors  were  elected  and  quali- 
fied, and  that  it  should  be  their  duty, 
before  their  time  expired,  to  give  notice 
of  a  meeting  to  elect  their  successors, 
that  after  the  expiration  of  the  year  for 
which  they  were  elected,  the  town  officers 
might  be  compelled  by  mandamus  to  give 
such  notice. 

It  was  held  in  People  ex  rel.  Hull  v. 
Taylor  (1913)  257  DL  192,  100  N.  E. 
534,  that  a  petition  for  mandamus  by 
candidates  for  office  against  election 
commissioners,  to  compel  them  to  furnish 
ballots  and  ballot  boxes  instead  of  vot- 
ing machines  for  use  at  a  general  elec- 
tion, was  not  barred  by  laches,  in  that 
the  petitioners,  with  knowledge  of  the 
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of  the  intention  to  install  them,  took  no 
action  for  several  months,  but  waited 
until  a  few  days  before  the  election  to 
brin^  the  action,  as  the  doctrine  of  laches 
is  not  applicable  to  suits  involving  the 
public  interests. 

However,  where  mandamus  was  sought 
for  the  petitioner's  private  interest,  to 
compel  deputy  state  supervisors  of  elec- 
tions to  hear  and  determine  objections 
to  the  nomination  for  office  of  the  peti< 
tioner's  opponent,  mandamus  was  re- 
fused in  State  ex  rel.  Scott  v.  Swan 
(1914)  91  Ohio  St.  61,  109  N.  E.  587,  as 


the  petition  was  filed  fif ty*five  days  after 
the  primary  election  and  after  the  time^ 
within  which  the  state  supervisor  of 
elections  was  directed  by  statute  to  cer- 
tify the  names  of  candidates,  with  form, 
of  ballot,  to  the  board  of  deputy  state 
supervisors  of  election  of  the  several 
counties  of  the  state,  it  being  said  that 
had  the  petitioner  been  vigilant  in  the 
assertion  of  his  rights,  the  court  would 
have  been  equally  vigilant  in  compelling- 
by  mandamus  the  election  officers  to  per- 
form any  official  duty  clearly  imposed 
upon  them  by  law.  B.  E.  £L 


RHODE   ISIvAND    SUPREME   COURT. 

MAX  GLANTZ 
v. 

SAMUEL  E.  GARDINER,  Deputy  Sherifif. 

(—  R.  I.  — ,  100  Atl.  913.) 

Fraudulent  conveyances  —  compliance 
by  purchaser  with  Bulk  Sales  liavir  -• 
effect. 

1.  That  the  purchaser  learns  that  the  list 
of  creditors  furnished  by  the  vendor  is  in- 
complete before  he  consummates  the  sale 
does  not  render  the  sale  void  if  he  gives  the 
required  notices  to  the  list  of  persons  fur- 
nished him,  under  a  statute  making  void  a 
sale  of  goods  in  bulk  unless  the  transferee 
demands  and  receives  from  the  transferrer 
a  list  of  his  creditors,  certified  under  oath 
to  be,  to  the  best  of  his  knowledge  and  be- 
lief, a  full,  accurate,  and  complete  list  of 
his  creditors,  and  unless  the  transferee  shall 
notify  them  of  the  intended  purchase. 

For  other  cases,  see  Fraudulent  Convey- 
ances, I.  in  Dig.  1^52  N,  8. 

Same  —  fraud  In  fact  —  concealment  of 
creditors. 

2.  That  one  purchasing  a  stock  of  mer- 
chandise in  hulk  learned,  before  he  com- 
pleted his  purchase,  that  tlie  seller  had  not 
furnished  him  a  complete  list  of  creditors, 
does  not  render  the  sale  void  for  fraud  in 
fact  if  he  advertised  for  creditors,  paid  all 
who  applied,  and  paid  the  vendor  the  bal- 
ance of  the  full  value  of  the  property,  where 
it  does  not  appear  that  the  vendor  has  not 
sufficient  property  to  satisfy  the  claims  of 
the  remaining  creditors. 

For  other  oases,  see  Fraudulent  Convey- 
ances, L  in  Dig.  i-53  N.  S. 

(June  6,  1917.) 

(CERTIFICATION,  upon  an  agreed  statc- 
J   ment  of  facts,  by  the  Superior  Court 
for  Providence  and  Bristol  Counties,  for  the 

Note.  -—  As  to  notice  to  creditors  under 
Bulk  Sales  Law,   see  annotation  f<^lowing 
this  case,  post,  230. 
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determination  of  the  Supreme  Court,  of  an 
action  brought  to  recover  possession  of  cer- 
tain  goods  attached  by  defendant  as  deputy 
sheriflf.    Decision  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arcbambault  &  Archambanlt, 
for  plaintiff: 

The  plaintiff  is  a  bona  fide  purchaser  for 
value,  who  acted  in  absolute  good  faith. 
He  saw  that  all  creditors  whose  claims  came 
to  his  attention  before  the  transfer  were 
paid,  and  paid  full  value,  for  the  stock  pur-- 
chased:  to  wit,  $4,000. 

Coach  V.  Gage,  70  Or.  182,  138  Pac.  847. 

Messrs.  Sullivan  A  Suflllvan  for  defend- 
ant. 

Baker,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  of  replevin,  brought  by 
the  plaintiff  in  the  superior  court  for  Provi- 
cence  county  to  recover  possession  of  certain 
goods  attached  by  the  defendant  as  a  deputy 
sheriff  of  said  county.  To  this  the  defend- 
ant pleads  noncepit,  and  for  a  second  plea» 
**that  the  said  goods  and  chattels  in  said 
declaration  mentioned  were  then  and  there 
and  now  are  the  property  of  one  Frank  S. 
I<ockhart  alias,  and  as  the  property  of  said 
Frank  S.  Lockliart  alias  were  attached  and 
held  in  custody  by  the  said  defendant  under 
and  by  virtue  of  a  writ  of  attachment  issued 
out  of  the  superior  court"  in  said  county 
"at  the  suit  of  Alphonso  Brickett  against 
said  Frank  S.  Lockhart  alias."  Thq  parties 
thereafter  filed  in  the  office  of  the  clerk  of 
said  superior  court  for  said  coimty  an 
agreed  statement  of  facts,  whereupon  the 
cause  was  certified  to  this  court  for  hearing 
and  determination  in  accordance  with  the 
provisions  of  §  4  of  chapter  298  of  the 
General  Laws  of  1909. 

The  agreed  statement  of  facts  shows  that 
on  the  10th  dav  of  December,  1916,  the 
plaintiff,  Max  Glantz,  paid  to  said  Frank  S. 
Lockhart   the   sum   of   $100,   and   received 
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from  Leekhmt  tb«  following  written  inCttni- 1 
oieut: 

Beceivod  of  M.  Glantz  one  hundred 
($100)  doIUrSy  deposit  on  Bale  of  all  houae- 
bc^d  furniture  contained  in.  stores  Nos.  605- 
613  Westflunster  street;  alao  in  storehouse 
in  rear ;  also  Columbia  truck.  Balance  due, 
thirty-nine  hundred  dollars  ($3,000)^  to  be 
paid  in   full   December  22,  1916. 

[Signed]  Frank  S.  Lockhart. 

In  presence  of  William  A.  Reiner. 

Thereafter,  on  the  same  day,  &aid  plaintiff 
eonsuited  Alberic  A.  Ardiambavlt,  Esq.,  an 
attorney  at  Jaw,  and  as  a  result  of  his  ad- 
vice  the  following  memorandum  was,  on  the 
20th  day  of  December,  1916>  written  on  the 
foregoing  instrument,  to  wit: 

Time  on  this  agreement  extended  to  De- 
cember 27,  19^6,  by  mutual  agreement. 

[Signed]     F.   S.   J^ekhart. 
Max  Glantz. 

On  tlie>  said  SOtli  day  of  December,  1016, 
the  plaittti^  demanded  from  the  said  Lock- 
hart  a  written  list  of  the  names  and  ad- 
dresses of  his  creditors,  and  on  the  same 
day  received  from  him  a  written  list,  giving 
names,  addresses,  and  amounts,  signed  and 
sworn  to  by  said  Lockbart  as  "a  true,  full, 
accurate,  and  complete  list"  of  his  creditors 
"and  the  amounts  due  each  of  them,"  "to 
the  best  of  his  knowledge  and  belief."  The 
list  included  six  names  and  addresses,  and 
amounts  of  indebtedness  aggregating  $796.- 
21,  and  in  addition  the  following:  ''City  of 
Providence,  taxes,  amount  not  known."  On 
said  December  20th  the  plaintifT  sent  by 
registered  mail  a  letter  to .  each  of  said 
creditors  named  in  said  liat,  giving  notice 
that  said  Frank  S.  Lockliart  had  entered 
into  an  agreement  with  said  Max  Giants 
for  the  sale  of  all  his  stock  of  furniture 
and  house  furnishings,  that  the  transfer  of 
title  would  take  place  on  December  27, 1916, 
at  9  o'clock  A.  u.,  and  requesting  the  ad- 
dressee to  present  his  claim  sgainst  said 
Lockhart  to  him,  said  Glantz,  before  Decem- 
ber 27,  1916.  On  December  21,  1916,  the 
plaintiff  inserted  in  the  Evening  Bulletin 
of  that  day  the  following  notice: 

Legal  Notice. 

Frank  S.  Lockhart,  doing  business  at 
605-613  Westminster  street.  Providence, 
Rhode .  Island,  will  transfer  his  entire  stock 
of  furniture  to  Max  Glantz^  Wednesday, 
December  27, 1910,  at  9  a.  m. 

Prior  to  Decemebr  27,  1916,  accounts  and 
claims  against  said  Frank  S.  Lockhart  were 
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filed  with  Max.Glii»t<  and, his  attorneys, 
amounting  to  $2,186.48,  all  of  which  were 
paid  by  Glantz  on  said  27th  day  of  Deeem<* 
ber  b^ore  the  transfer  of  tlie  title  to  him 
of  said  furniture  and  house  furnishings,  and 
which  were  all  the  claims  against  said  Lock- 
hart of  which  said  Grlantss  and  his  attorneys 
bad  knowledge  at  the  time  of  the  transfer. 
In  addition  to  the  $100  deposit  receipted 
for  on  December  19,  Glantz  paid  Lockhart 
$1,000  on  December  22d,  and  on  said  De- 
cember 27th,  $713.62,  making  in  all  $1,813.- 
52  so  paid,  :which,  together  with  the  $2,186.- 
48  paid  to  Lockhart's  creditors,  made  up 
the  total  purchase  price  of  $4,000.  Said  Al- 
phonso  Brickett  was  a  creditor  of  said  Lock- 
hart prior  to  and  at  the  time  of  said 
transfer,  but  his  claim  was 'not  included  in 
the  list  delivered  by  Lockhart,  and  was  not 
fited  with  said  Glantz  or  his  attorneys  prior 
to  said  transfer,  and  neither  of  them  had 
any  knowledge  of  such  claim  until  several 
days  after  Decern  ber  27  th. 

Chapter  887  of  the  Public  Ls,ws  was  passed 
April  14,  1000,  and  is  entitled,  *'An  Act  to 
Prohibit  Sales  of  Merchandise  in  Bulk  in 
Fraud  of  Creditors."  Section  1  thereof  is 
as  follows:  '*The  transfer  of  the  major  part 
in  value  of  the  whole  of  a  stock  of  mer- 
chandise and  fixtures,  or  merchandise  or 
fixtures,  otherwise  than  in  the  ordinary 
c<*urse  of  trade  and  in  the  regular  and  usual 
proseoution  of  the  transferrer's  business, 
whether  in.  one  or  more  parcels  or  to  one  or 
more  persons,  provided  the  transfer  is  all 
part  of  substantially  one  transaction  or  pro- 
ceeding or  occurs  substantially  at  one  time, 
shall.be  fradulent  and  void  as  against  all 
persons  who  are.  creditors  of  the  transferrer 
at  the  time  of  such  transfer  unless  the 
transferee  demands  and  receives  from  the 
transferrer  a  written  list  of  the  names  and 
addresses  of  the  creditors  of  the  transferrer 
and  certified  by  him,  under  oath,  to  be,  to 
the  best  of  his  knowledge  and  belief,  a  full, 
accurate,  andeomplete  list  of  his  creditors; 
and  unless  the  transferee  shall,  at  least 
five  days  before  such  transfer,  notify  perr 
sonally,  or^by  registered  mail,  every  creditor 
whose  name  and  address  are  stated  in  said 
list  of  the  proposed  transfer," 

The  preoise  question  presented  by  the 
agreed  statement  and  as  argued  by  the  coun- 
sel of  both  parties  in  their  briefs  is  wheth- 
er the  transfer  of  said  goods  and  chattels 
by  said  Lockliart  to  the  plaintiff  on  Decem- 
ber 27,  1916,  was,  under  the  proyisions  of 
§  1  of  said  chapter  387  of  the  Public  Laws, 
fraudulent  and  void  as  to  said  Alphonso 
Brickett. 

Within  the  last  twenty  years  nearly  all, 
if  not  all,  of  the  states,  have  enacted  stalb- 
utea  regulating  the  sale  of  merchandise  in 
bulk.    This  widespread  legislation  at  least 
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implies  a  general  belief  in  the  existence 
of  a  widespread  evil  requiring  legislative 
control.  While  these  statutes  are  similar 
in  general  purpose,  they  differ  in  phraseol- 
ogy, both  in  their  requirements  of  the  par- 
ties to  such  sales  and  particularly  in  the 
language  which  declared  the  effect  of  non- 
compliance with  the  provisions  of  these  acts. 
"That  evil  is  the  tendency  and  practice  of 
mc-rchants  who  are  heavily  in  debt  to  make 
secret  sales  of  their  merchandise  in  bulk 
for  the  purpose  of  defrauding  creditors." 
Wright  V.  Hart,  182  N.  Y.  330,  346,  2  L.R.A. 
(N.S.)  338,  75  N.  E.  410,  3  Ann.  Gas.  263. 
A  convenient  classification  of  these  laws 
into  live  groups^  based  upon  the  different 
requirements  imposed  upon  the  parties  to 
such  sale,  may  be  found  in  Kidd,  D.  &  P.  Co. 
V.  Musselman  Grocer  Co.  217  U.  S.  461, 
467-469,  54  L.  ed.  839,  844,  30  Sup.  Ct. 
Rep.  606.  These  requirements  vary,  from 
the  simple  one  by  which  a  prospective  ven- 
dor is  compelled  to  have  recorded,  from  five 
to  ten  days  previous  to  the  actual  sale  in 
the  town  clerk's  office  of  the  town  in  which 
he  conducts  his  business,  a  notice  of  his 
intention  to  make  such  sale,  describing  the 
property  to  be  sold,  the  condition  of  such 
sale,  and  the  parties  thereto,  to  the  more 
onerous  ones  of  the  preparing  by  the  vendor 
and  vendee  together  of  an  inventory  of  the 
property  and  its  cost,  and  of  requiring  the 
vendee  to  demand  and  receive  sworn  lists 
of  the  vendor's  creditors,  with  their  ad- 
dresses and  the  respective  amounts  to  them, 
and  to  notify  these  creditors  of  his  intended 
purchase,  and,  in  a  few  instances,  to  see 
that  the  purcliase  price  is  applied,  so  far 
as  necessary,  to  the  payment  of  the  vendor's 
creditors. 

t  As  to  the  effect  of  a  failure  to  comply 
with  the  requirements  of  these  statutes, 
they  fall  into  two  clasdea:  First,  those  acts 
in  which  the  sale  is  declared  fraudulent 
and  void;  second  those  acts  in  which  the 
sale  is  declared  presumptively  fraudulent 
and  void.  It  is  reasonable  to  infer  that 
these  different  acts  vary  much  as  effective 
instrumentalities  in  checking  actual  fraud. 
The  courts  differ  in  their  construction  of 
the  acts  in  the  second  class,  some  holding 
that  they  simply  prescribe  a  rule  of  evi- 
dence, throwing  the  burden  of  showing 
good  faith  on  the  purchaser,  with  the  right 
to  introduce  any  evidence  pertinent  to  this 
question,  as  in  Thorpe  v.  Pen  nock  Mercan- 
tile Co.  09  Minn.  22,  108  N.  W.  940,  9  Ann. 
Cas.  229,  and  Fisher  v.  Herrmann,  118  Wis. 
428,  95  N.  W.  392,  while  others  restrict 
the  evidence  to  the  showing  of  a  compliance 
with  the  requirements  of  the  statute.  Wm. 
R.  Moore  Dry  Goods  Co.  v.  Rowe,  99  Miss. 
30,  54  So.  650,  Ami.  Cas.  1913C,  1213;  Gan- 
trell  V.  Ring,  125  Tenn.  472,  145  S.  W.  160. 
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The  statute  of  this  dtat«  belongi  to  the 
first  class.  It  provides  in  effect  that  the 
transfer  of  "the  whole  of  a  stock  of  mer- 
chandise and  fixtures''  in  bulk  in  one  trans- 
action "shall  be  fraudulent  and  void  as 
against  all  persons  who  are  creditors  of  the 
transferrer  at  the  time  of  such  transfer  un- 
less  the  transferee"  does  certain  things; 
that  is  to  sav,  without  anv  rec:ard  to  the 
solvency  of  the  vendor,  or  the  fairness  of 
the  purchase  price  to  be  paid,  or  the  good 
faith  of  the  vendor  and  vendee,  and  al- 
though the  transaction  may  not  be  fraudu- 
lent in  fact,  it  will  be  fraudulent  and  void 
in  law,  so  far  as  the  vendor's  creditors  are 
concerned,  unless  the  vendee  or  transferee 
does  the  things  required  of  him  by  the  pro- 
visions of  the  statute.  In  other  words,  in 
order  to  guard  against  the  commission  of 
actual  fraud  in  the  class  of  sales  with  which 
it  deals,  the  law  regulates  them  by  requir- 
ing the  performance  of  certain  acts  in  the 
carrying  out  of  such  a  sale,  and  declares 
that  the  failure  to  perform  these  acts  will 
render  the  transaction  fraudulent  in  law. 
It  is  obvious  that  this  is  not  th«  enactment 
merely  of  a  rule  of  evidence,  but  a  declara- 
tion of  substantive  law  that  the  nonob- 
servance  of  certain  statutory  provisions  con- 
stitutes fraud  in  law.  See  Jaques  &  T.  Co. 
V.  Carstarphen  Wareho«ise  Co.  131  Ga.  1, 
16,  62  S.  £.  82,  and  Pennell  v.  Robinson, 
164  N.  C.  257,  80  S.  £.  417,  Ann.  Cas. 
191 5D,  77. 

Such  laws  have  generally  been  upheld  as 
a  justifiable  use  of  the  police  power.  As 
such  statutes  declare  sales  in  bulk  fraudu- 
lent and  void  if  the  regulations  governing 
such  sales  are  not  complied  with,  it  is  clear- 
ly implied  and  must  inevitably  follow  that, 
if  these  regulations  are  complied  with,  the 
sale  or  transfer  is  not  fraudulent  and  void 
under  these  statutes.  As  already  appears, 
said  chapter  387  makes  a  transfer  or  sale 
of  a  atock  of  merchandise  in  bulk  fraudu- 
lent and  void  as  to  the  transferrer's  cred- 
itors unless  the  transferee  or  purchaser 
^'demands  and  receives  from  the  transferrer 
a  written  list  of  the  names  and  addresses 
of  the  creditors  of  the  transferrer  and  cer- 
tified by  him,  under  oath,  to  be,  to  the  best 
of  his  knowledge  and  belief,  a  full,  accurate^ 
and  complete  list  of  his  creditors;  and 
unless  the  transferee  shall,  at  least  five  days 
before  such  transfer,  notify  personally,  or 
by  registered  mail,  every  creditor  whose 
name  and  address  are  stated  in  said  list 
of  the  proposed  transfer."  Did  the  plaintiff 
in  this  case  demand  and  receive  from  Lock- 
hart  a  written  list  of  the  names  and  ad- 
dresses of  the  latter's  creditors,  certified  by 
Lockliart  under  oath  to  be,  to  the  best  of 
his  knowledge  and  belief,  a  full,  accurate, 
and  complete  lidt  of  his  creditors,  and  did 
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the  plaintiff,  at  least  :five  days  before  tke 
transfer,  notify  in  the  manner  required  by 
the  statute  every  creditor  wh^se  name  and 
address  were  st&ted  in  said  list  of  the  pro- 
posed transfer?  The  agreed  statement  of 
facts  clearly  shows  that  he  did  all  of  these 
things,  and  apparently  satisfied  the  require- 
ments of  the  statute. 

Xt  is  urged,  however,  that  inasmuch  as 
the  list  of  Iiockhart's  creditors  received  by 
the  plaintiff  was  not  in  fact  "a  lull,  accu- 
rate, and  complete  list  of  his  creditors,"  and 
as  the  plaintiff  afterwards  learned  this,  but 
before  the  transfer  was  made,  the  sale,  in 
oonseqnenoe,  was  void.  So  far  as  chapter 
SS7  is  concerned,  we  do  not  think  tl^is  fact 
affects  the  situation.  The  statute  declares 
the  sale  void  onlff  on  the  failure  of  the  pur- 
chaser to  do  what  is  required  of  him.  It 
does  not  deolaxe  the  sale  void  if  the  list  of 
creditors  furnished  by  a  vendor  under  oath 
it»  not  in  fact  "full^  accurate,  and  complete." 
It  does  not  in  any  wa^r  make  the  purchaser 
responsible  for  any  incorrectness  in  the  list. 
We  think  it  would  be  unreasonable  to  so 
construe  it.  See  Coach  v.  Gage,  70  Or.  182, 
188,  138  Pac.  847;  International  Silver  Co. 
v.  Hull  &  Co.  140  Ga.  10,  12,  45  L.R.A. 
(X.S.)  492,  78  S.  E.  609.  The  Oregon  Sta1> 
ute  is  more  stringent  than  ours,  in  that,  if 
the  purchaser  pays  any  part  of  the  pur- 
chase price  before  demanding  and  receiving 
the  sworn  list  of  creditors  and  before  notify- 
ing the  creditors  named  in  the  list,  the 
sale  will  "be  conclusively  presumed  fraud- 
ulent and  void''  as  to  such  creditors.  The 
statute  of  Georgia  and  of  some  other  states 
is  similar  in  this  respect.  Under  such  a 
fotatute  the  transaction  now  inquired  into 
would  be  conclusively  presumed  fraudulent 
and  void  in  consequence  of  the  payment  of 
the  $100  on  December  10th  and  the  $1,000 
on  December  22d.  The  provisions  in  the 
statutes  of  the  two  states  just  named  rela- 
tive to  demanding  and  receiving  lists  of 
creditors  and  to  notifying  them  are  sub- 
stantially the  same  as  in  our  statute.  In 
Coach  V.  Gage,  supra,  70  Or.  on  page  188, 
the  court,  in  interpreting  these  last  provi- 
sions, said:  "The  act  in  question,  in  our 
judgment,  imposes  upon  the  purchaser  (1) 
the  duty  to  demand  a  written  statement, 
under  oath,  of  the  vendor,  of  the  names 
and  addresses  of  his  creditors,  and  (2) 
upon  the  receipt  of  such  list  to  notify  tibe 
persons  named  therein  of  the  proposed  pur- 
cliase.  For  an  intentional  breach  of  either 
of  these  duties,  it  was  entirely  competent 
tor  the  legislature,  by  way  of  penalty  for 
Buch  breach,  and  to  secure  the  faithful  per- 
formance of  such  duty,  to  declare  that  their 
nonperformance  should  constitute  conclu- 
sive evidence  of  fraud,  and  render  the  sale 
▼oid  as  to  creditors;  but  it  is  not  in  the 
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power  of  the  legislature  lio  make  a  breach 
of  duty  by  the  vendor  evidence  of  fraud  in 
the  vendee.  To  hold  the  larW  means  that 
an  omission  of  the  name  of  a  creditor  by  the 
vendor,  without  the  knowledge  of  the  ven- 
dee, renders  the  transaction  void  as  to  him, 
would  be  to  hold  that  it  waa  the  intent  of 
the  legislature  to  ordain  that  a  fraud  com- 
mitted by  the  vendor  ^pon  the  vendee  by 
falsifying  the  list  of  creditors  should  be 
conclusively  presumed  to  be  the  fraud  of 
the  person  so  defrauded  and  deceived.  Such 
a  construction  woiild  be  so  contrary  to 
every,  principle  of  law  and  good  morals  that 
it  is  inconceivable  that  the  legislature  in- 
tended it." 

And  in  International  Silvjer  Co.  v.  Hull 
&  Co.  supra,  140  Ga.  on  page  12,  the  court 
said:  ''If  the  purchaser  demands  from  the 
vendor  a  written  statement,  under  oath, 
of  the  names  and  addresses  of  the  creditors 
of  the  latter,  with  the  amount  due  or  owing 
by  the  seller  to  each  of  them,  and  the  seller 
delivers  a  statement  purporting  to  contain 
all  of  his  creditors,  and  the  piirchaser,  in 
good  faith  and  without  any  knowledge  or 
notice  of  the  omission  of  the  name  of  a 
creditor  therefrom,  proceeds  to  eomply  with 
Ihe  requirements  of  the  statute,  there  is 
no  declaration  that  he  shall  k)se  his  pur- 
cJiase  because  of  the  omission  by  the  seller 
of  the  name  of  a  creditor.  .  .  .  There  is 
nothing  here  to  show  that  an  omission  by 
the  vendor  of  a  creditor  from  the  sworn 
list  should  be  visited  on  a  bona  fide  pur- 
chaser without  notice.  It  was  argued  that 
the  statute  required  the  purchaser  not  only 
to  demand,  but  also  to  'receive'  from  the 
vendor  a  list  of  all  of  the  creditors  of  tlie 
latter,  and  that  he  had  not  received  a  list 
of  all  of  them  if  one  were  omitted.  But  this 
ir,  too  exacting  and  verbal  a  construction. 
The  statute  did  not  make  the  purchaser  a 
warrantor  of  the  absolute  completeness  and 
accuracy  of  the  sworn  statement  of  the  ven- 
dor, or  punish  him  for  the  omission  from 
such  sworn  statement  of  the  name  of  a 
creditor,  without  any  fault  on  his  part,* 
or  any  notice  thereof." 

This  precise  question  has  been  considered 
in  few  reported  cases,  and  most  of  the  cases 
under  statutes  in  the  class  to  which  ours 
belong  have  arisen  wh^re  the  purchaser  has 
not  complied  with  the  statute,  although 
both  parties  may  appear  to  have  acted  in. 
good  fadth.  In  such  cases  the  sale  has  uni- 
formly been  held  fraudulent  and  void.  The 
defendant  relies  much  on  Rabalsky  v.  Lev- 
enson,  221  Mass.  289,  108  N.  i^.  1050.  The 
statute  of  that  state  as  to  demanding  and 
reeeivi^g  a  list  of  the  vendor's  creditors 
and  giving  such  creditors  notice  is  like  our 
own.  The  facts  atre  meager ly  stated  in  tlio 
opinion.    But  if  ii  ia  taken  to  mean  that 
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the  purehaser  did  all  that  was  required  of 
him,  but  that  the  vendor  made  out  and 
delivered  an  incorrect  list  of  creditors  al- 
though acting  in  good  faith,  and  that  in 
consequence  the  sale  was  void,  we  decline 
to  follow  it,  as  an  authoHty.  As,  therefore, 
the  plaintiff  as  purchaser  did  all  that  the 
statute  required  of  him,  we  are-  of  the  opin- 
ion that  the  transfer  to  him  was  not  fraudu- 
lent and  void  under  said  chapter  387.' 

It  may  be  urged  that  under  the  statute, 
as  thus  interpreted,  opportunity  is  afforded 
a  vendor  to  successfully  practise  fraud. 
That  is  entirely  possible.  We  think  the 
remedy  for  this  situation  lies  with  the  law- 
making body,  and  not  with  the  courts.  It 
is  noteworthy  that,  while  common  observa- 
tion shows  that  it  is  the  dealer  in  merchan- 
dise who,  for  one  reason  or  another,  at- 
tempts to  defraud  his  creditors  by  the  sale 
of  his  stock,  bur  statute,  like  some  others, 
declares  such  a  sale  fraudulent  and  void 
only  on  a  failure  of  the  purchaser  to  do 
certain  things.  Chapter  887  is  in  effect 
an  addition  to  §  1  of  chapter  253  of  the 
General  Laws,  relating  to  conveyances  in 
fraud  of  creditors.  Of  course  this  transac- 
tion, like  others,  is  open  to  inquiry  as  to 
the  existence  of  fraud  in  fact.  There  is 
opportunity  for  collusion  in  making  up  the 
list  of  creditors,  and,  apart  from  any  active 
participation  in  actual  fraud,  the  purchaser 
might  have  knowledge  of  a  fraudulent  intent 
of  the  vendor,  so  that  the  question  of  the 
purchaser's  good  faith  might  be  material. 
We  tliink  the  words  "good  faith,"  as  used 
in  some  opinions  in  cases  under  acts  regulat- 
ing the  sale  of  merchandise  in  bulk,  have 
reference  to  this  aspect  of  the  case;  namely, 
the  existence  of  fraud  in  fact. 

The  question  of  actual  fraud  under  chap- 
ter 253  has  not  been  argued,  although  the 


defeildant's  brief,  near  the  end,  suggests 
that  the  court  may  decide  the  sale  void  on 
the  ground  that  the  vendee  is  not  a  bona 
fide  purehaSer  for  value,  without  notice.  We 
do  not,  however,  feel  justified  in  so  deciding 
the  case  on  the  agreed  statement  of  facts; 
Ther^  is  no  suggestion  that  the  price  paid 
for  the  goods  was  not  fair  and  adequate*, 
the  good  faith  of  the  purchaser  is  not  im- 
peached; he  advertised  the  proposed  trans- 
fer, in  addition  to  giving  the  personal 
notice;  he  paid  all  known  creditors  out  of 
the  purchase  money;  and  whatever  infer- 
ences he  might  have  drawn  from  the  subse- 
quently ascertained  fact  that  the  list  of 
creditors  furnished  him  was  incomplete,  as 
to  the  original  intentiori  of  the  Vendor  rela- 
tive to  the  payment  of  his  creditors,  it  is 
admitted  that  when  he  paid  over  te  the 
vendor  the  balance  of  the  purchase  money 
he  had  no  knowledge  that  there  wits  any 
creditor  of  the  vendor  who  had  not  been 
paid.  Moreover,  it  does  not  affirmatively 
appear  that  Lockhart  is  not  able  to  pay 
any  judgment  that  Alphonso  Brickett  may 
obtain  against  him,  or  that  he  has  not 
property  on  which  such  a  judgment  might 
be  levied.  In  tliese  circumstances,  it  is  our 
judgment  that  the  sale  by  Lockhart  to  the 
plaintiff  should  not  be  held  to  be  in  fact 
fraudulent  and  void  as  to  said  Alphonso 
Brickett  as  a  creditor  of  Lockhart. 

Our  decision  accordingly  is  tliat  the  plain- 
tiff acquired  a  good  title  to  the  goods  and 
chattels  transferred  to  him  by  Frank  S. 
Lockhart  on  December  27,  ID  16,  and  that 
he  is  entitled  to  the  entry  of  judgment 
for  their  possession.  The  papers  in  said 
cAuse,  with  our  decision  certified  thereon, 
are  ordered  to  be  sent  back  to  the  Superior 
Court  for  the  entry  of  final  judgment  upon 
the  decision. 


Annotation — Notice  to  creditors  under  Bulk  Sales  Law. 


Generally  as  to  statutory  requirements 
on  sale  of  stock  of  goods  in  bulk,  see  note 
to  Everett  Produce  Co.  v.  Smith,  2  L,R.A. 
(N.S.)  331.  And  as  to  constitutionality 
of  bulk  sale  legislation,  see  notes  to 
Boise  Asso.  v.  Ellis,  L.R.A.1915E,  917, 
and  Young  v.  Lemieux,  20  L.R.A.(N.S.) 
160. 

Statntory  proTisions. 

Bulk  sales  statutes  have  been  enacted 
in  practically  all  jurisdictions,  and  in 
nearly  every  instance  there  is  a  require- 
ment that,  in  case  of  a  sale  falling  with* 
in  the  terms  of  the  act,  notice  in  somd 
form,  either  actual  or  constructive,  must 
be  given  the  creditors  of  the  seller.  The 
most  common  form  of  requir^nent  as  to 
notice  to  creditors  of  the  seller  is  that 
L.R.A.1917F. 


the  purchaser  must  notify  the  creditors 
listed  by  the  seller,  either  personally  or. 
by  refj:istercd  mail. '  As  shown  by  the  ad- 
judications, this  is  the   requirement  of 
the  statutes  of  the  following  states: 

Ark.— Stuart  v.  Elk  Horn  Bank  &  T, 
Co.  (1916)  123  Ark.  285,.  185  S.  W.  263, 
construing  Laws  1913,  p.  326. 

Fla.— Goldstein  v.  Maloney  (1911)  62 
Fla.  198,  57  So.  342,  construing  Acts 
1907,  chap.  5679,  §  2. 

Qflr. — Carstarphen  Warehouse  Co.  v. 
Fried  (1905)  134  Ga.  544,  62  S.  E.  698; 
and  W.  B.  Parham  &  Co.  v,  Potts-Thorap- 
son  Liquor  Co.  (1906)  127  Ga.  303,  56  S. 
E.  460,  construing  Acts  1903,  p,  93;  In-r 
tt;mational  Silver  Co.  v.  Hull  &  Ca 
(1913)  140  Ga.  10,  45  L.R.A.(N.S.)  492^ 
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78  15.  E.  609,  construing  Civil  Code,  §§ 
3226-3229. 

DL — G.   S.  Johnson  Co.  v,  Beloosky 

(1914)  263  lU.  363,  106  N.  E.  287,  Ann. 
Cas.  1915C^  411,  construing^  Laws  1913,  p« 
258,  which  were  enacted  to  obyiatc  the 
constitutional  objection  to  the  Laws 
1905,  p.  284,  which  was  pointed  out  in 
Charles  J.  Off  &  Co.  v.  Morehead  (1908) 
236  111.  40,  20  L.B.A.(N.S.)  167, 126  Am. 
St.  Rep..  184y  85  N.  E.  264,  14  Ann.  Cas. 
434. 

Tttd, — ^Hirth-Krause  Co.  v.  Cohen 
(1912)  177  Ind.  1,  97  N.  E.  1,  Ann.  Cas. 
1914C,  708,  construing  Acts  1909^  chap. 
49,  §L 

Ky. — Dwiggins  Wire  Fence  Co.  v.  Pat- 
terson (1915)  186  Ky.  278, 179  S.  W.  224, 
construing  Laws  1904,  c^ap.  22,  §§1-4 
(Ky.  Stat.  1916,  §  2651a). 

Mioh.-^Kidd,  D.  &  P.  Co.  v.  Mussel- 
man  Grocer  Co.  (1910)  217  U.  8.  461,  64 
L.  ed.  839,  30  Sup.  Ct.  Rep.  606,  constru- 
ing Mich.  Pub.  Acts  1905,  No.  223. 

Neb. — ^Appel  Mercantile  Co.  v.  Barker 
<1912)  92  Neb.  669, 138  N.  W.  1133,  con- 
struing Laws  1907,  chap.  62,  §  31  (CJomp. 
Stat.  1911,  chap.  32,  §  31). 

N.  y.— Seeman  v.  Levine  (1910)  140 
App.  Div.  272,  125  N.  Y.  Supp.  184,  re- 
versing on  point  of  law  (1910)  67  Misc. 
74,  121  N.  Y.  Supp.  645,  and  construing 
and  applying  Personal  Property  Law,  § 
44. 

Ohio.— Steele,  H.  &  II.  Co.  v.  Miller 

(1915)  92  Ohio  St.  115,  L.R.A.1916C, 
1023,  no  N,  E.  (>48,  Ann.  Cas.  1917C,  926, 
construing  Act  April  18,  1913  (Gen. 
Code,  §§  11,102  et  seq.  as  amended). 

Okla.— Noble  v.  Ft.  Smith  Wholesale 
Grocery  Co.  (1911)  34  Okla.  662,  46 
L.R.A.(N.S.)  455,  127  Pac.  14,  constru- 
ing Okla.  Sess.  Laws  1907-08,  p.  658,  §  L 

Pa.— Wilson  v.  Edwards  (1907)  32  Pa. 
Super.    Ct.    295,    and    Ritter   v.    Wray 

(1911)  45  Pa.  Super.  Ct.  440,  construing 
Act  March  28, 1905,  P.  L.  62. 

E.  L — Glaktz  v.  OARorNER,  ante,  226, 
construing  Pub.  Laws  1909,  chap.  387,  § 

1. 

TeniL— Neas  v.  Borrhes  (1902)-  109 
Tenn.  398,  97  Am.  St.  Rep.  851,  71  S.  W. 
50;  CantreU  v.  Rin^  (1911)  125  Tenn. 
472,  145  S,  W.  1G6;  and  Dnlv  v.  Sumpter 
Drug  Co.  (1913)  127  Tenn.  412, 155  S.  W. 
167,  Ann.  Cas.  1914B,  1101,  construing 
Acts  1001,  clmp.  133,  §  1. 

Tex. — ^Naah   Hardware  Co.  v.  Morris 

(1912)  105  Tex.  217, 140  S.  W.  874;  Bew- 
ley  V.  Sims  (1912)  —  Tex.  Cir.  App.  — , 
145  S.  W.  1076:  Williams  v,  J.  W.  Crow- 
dus  Drug  Co.  (1914)  —  Tex.  Civ.  App. 
*-,  167  S.  W.  187;  and  Kell  Mill.  Co.  v. 
H.  O.  Woo  ten  Grocery  Co.  (1917)  -r 
L.R.A.19nF. 


Tex.  Civ.  App.  — ,  195  S.  W.  342,  con- 
struing  Gen.  Laws  1909,  p.  66  (Rev.  Stat. 
1911,  art.  3971). 

Utah.— Block  v.  Schwartz  (1904)  27 
Utah,  387,  65  L.R.A.  308,  101  Am.  St. 
Rep,  971,  76  Pac.  22,  1  Ann.  Cas.  550, 
construing  Act  March  14, 1901,  and  hold- 
ing same  unconstitutional. 

W.  Va.— Marlow  v.  Ringer  (1917)  — - 
W.  Va.  — ,  L.R.A.1917D,  619,  91  S.  E. 
386,  oonstming  W.  Va.  Code  1913,  §  3832. 

Wis.— Fisher  v.  Herrman  (1903)  118 
Wis.  424,  95  N.  W.  392,  construing  Laws 
1901,  chap.  463,  p.  684. 

In  Mississippi'  registered  mail  is  not 
required,  the  requiiement  being  merely 
that  the  purchaser  shall  have,  in  good 
faith,  "notified  personally  or  by  mail" 
each  of  the  seller's  creditors.  See  Moore 
Dry  Goods  Co.  v.  Rowe  (1910)  97  Miss. 
775,  53  So.  626,  on  subsequent  hearing  in 
(1910)  99  Miss.  30,  54  So.  659,  Ann.  Cas. 
1913C,  1213,  construing  Miss.  Acts  1908, 
chap.  100,  §  1  (c). 

In  Or^^n  notice  may  be  made  person* 
allv  or  by  wire  or  by  registered  mail.  See 
Coach  V.  Gage  (1914)  70  Or.  182,  138 
Pac.  847,  construing  L.  0.  L.  §  6070. 

In  South  Dakota  the  statute  provides 
that  the  vendee  shall  give  to  each  of  the 
listed  creditors  written  notice  of  the  con- 
templated purchase.  See  William  Tack- 
aberry  Co.  v.  German  State  Bank  (1917) 
-.-  S.  D.  — ,  163  N.  W.  709,  construing  S, 
D.  Laws  1913,  chao.  Il6. 

In  a  few  jurisdictions  the  provision  is 
that  the  seller  must  give  some  specified 
form  of  notice.  Thus,  in  Iowa  the  seller 
must  send  by  registered  mail  a  notice  to 
his  creditors  of  intention  to  sell,  at  least 
three  days  before  the  sale.  See  Des 
Moines  Packing  Co.  v.  Unraphor  (1916) 
174  Iowa,  39,  156  N.  W.  171,  construing 
Code  Supp.  1913,  §§  2911a,  2911b.  And 
in  North  Carolina  the  seller  must,  within 
seven  days  before  the  sale,  "notify  the 
creditors"  of  the  proposed  sale,  etc.  See 
Gallup  k  Co.  V.  Rozier  (1916)  172  N.  0. 
283,  90  R.  R.  209,  construini?  and  ajiply- 
inp:  Gre,?ory*B  Supp.  to  PelPs  Revisal,  p. 
9C2,  §'9C4a.  And  in  Arizona  notice  of 
intention  to  sell  must  be  filed  with  the 
county  recorder  at  least  ten  days  before 
the  sale.  Nolte  v.  Winstanley  (1914) 
16  Ariz.  327,  145  Pac.  246,  construing 
Ariz.  Civ.  Code  1913,  title  51,  chap.  7 
(Laws  1909,  chap.  47,  §  1).  For  another 
statute  which  required  the  seller  to  file 
notice  of  intention  with  the  county  re- 
corder, see  99  Ohio  Laws,  241,  as  set 
out  and  held  unconstitutional  in  Wil- 
liams &  T.  Co.  V.  Preslo  (1911)  84  Ohio 
St.  328,  96  K  E.  900,  Ann.  Cas.  19120, 
704.    In  Connecticut,  by  the  Act  of  1901, 
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a  sale  in  bulk  had  to  be  recorded  by  the 
seller  in  the  town  clerk's  office  within 
one  day  after  the  sale,  and  by  the  Act  of 
1903  (Pub.  Acts  1903,  chap.  72,  p.  49) 
a  notice  of  intention  to  sell  was  required 
to  be  recorded  in  the  town  clerk's  office 
seven  days  previous  to  the  sale.  S«e 
Young  V.  Lemieux  (1907)  79  Conn.  434, 
20  L.R.A.(N.S.)  160,  129  Am.  St.  Rep. 
193,  65  Atl.  436,  600,  8  Ann.  Cas.  462. 
And  by  Pub.  Acts  1909,  chap.  21,  the 
period  was  extended  to  not  less  than  ten 
days  nor  more  than  thirty  days  previons 
to  the  sale.  See  Connecticut  Steam 
Brown  Stone  Co.  v.  Lewis  (1912)  86 
OoniL  386,  45  L.R.A.(N.S.)  495,  85  AtL 
534. 

In  Nebraska,  by  virtue  of  express  stat- 
utory provision  (Laws  1907,  chap.  62,  § 
31;  Comp.  Stat.  1911,  chap.  32,  §  31), 
the  notice  required  by  statute  may  be  dis- 
pensed with,  it  having  been  provided  that 
"the  seller  may  file  with  the  county  clerk 
.  .  .  an  agreement  with  all  his  credi* 
tors,  waiving  the  inventory  and  notice 
above  required."  See  Appel  Mercantile 
Co.  V.  Barker  (1912)  92  Neb.  669, 138  N. 
W.  1133. 

By  the  Tennessee  Act  (Acts  1901, 
chap.  133)  it  is  provided  that  whenever 
the  notice  is  sent  by  registered  mail,  the 
person  to  whom  it  is  mailed  shall  be  pre- 
sumed conclusively  to  have  received  the 
notice,  and  the  time  of  notice  shall  be 
dated  from  the  time  of  mailing  and  reg- 
istration thereof.  See  Neas  v.  Borches 
(1912)  109  Tenn.  398,  97  Am.  St.  R«p. 
851,  71  S.  W.  50,  and  Daly  v.  Sumpter 
Drug  Co.  (1913)  127  Tenn.  412,  155  S. 
W.  167,  Ann.  Cas.  1914B,  1101. 

To  -wlioiii  notice  must  be  s^ven. 

Some  question  has  also  been  made  as 
to  whom  notice  must  be  given. 

Thus,  it  has  been  held  that  by  the  term 
"creditors"  is  meant  all  creditors,  both 
merchandise  and  general,  regardless  of 
whether  they  are  judgment  creditors  or 
not.  Thus,  in  People's  Sav.  Bank  v.  Van 
Allsburg  (1911)  165  Mich.  524, 131  N.  W. 
101,  it  was  held  that  Mich.  Pub.  Acts 
1905,  No.  223,  §§  1,  3,  which  provided 
that  the  sale  shall  be  void  as  against 
"the"  creditors  of  the  seller  unless  the 
statutory  notice  is  made,  giving  a  "full, 
accurate,  and  complete"  list  of  his  credi- 
tors, and  that  if  the  purchaser  does  not 
comply  with  the  provisions  of  the  act, 
upon  application  of  "any"  of  the  credi- 
tors he  shall  become  a  receiver,  applied 
to  no  particular  class  of  creditors,  but  to 
all  creditors,  including  other  than  mer- 
chandise creditors.    And  in  Re  P.  Pas- 

tene  &  Co.  (1914)  156  N.  Y;  Supp.  524,  it 

L.R.A.IOHF. 


was  held  that  the  word  "creditors,''  as 
used  in  the  N.  Y.  Bulk  Sales  Act  (Per- 
sonal Property  Law,  §  44),  includes  all 
the  creditors  of  the  seller  who  are  to  re- 
ceive notice,  regardless  of  whether  they 
are  judgment  creditors  or  not.  And  in 
Joplin  Supply  Co.  v.  Smith  (1914)  182 
Mo.  App.  212, 167  S.  W.  649,  it  was  held 
that  the  inclusion  in  the  bill  of  sale,  at 
the  instance  of  the  purchaser,  of  a  pro- 
vision that  the  goods  were  free  and  clear 
of  encumbrance,  did  not  constitute  com- 
pliance with  the  statutory  provision  re- 
quiring notice  to  both  general  and  mer- 
chandise creditors  by  informing  vendee 
that  the  vendor  had  no  creditors,  so  as 
to  excuse  the  giving  of  other  notice. 
And  see,  to  the  same  effect,  as  regards 
scope  of  the  term  "creditors,"  Rabalsky 
V.  Levenson  (1915)  221  Maaa.  289, 108  N. 
E.  1050,  as  set  out  infra.  And  see  also 
Nash  Hardware  Co.  v.  Morris  (1912)  105 
Tex.  217,  146  S.  W.  874,  wherein  it  was 
said  that  "the  creditors  to  be  notified 
embraced  all  classes." 

And  in  Tennessee,  under  a  statute  re- 
quiring inquiry  as  to  "each  and  all  of 
the  creditors  of  the  seller,"  and  notifica- 
tion to  "each  of  the  creditors,"  and  de- 
claring a  sale  in  violation  of  the  statute 
presumptively  fraudulent  and  void  a& 
against  "the  creditors  of  the  seller,",  it 
has  been  held  that  creditors  of  a  partner- 
ship of  which  the  seller  was  a  member 
were  entitled  to  notice,  partnership  debts 
being  several  as  well  as  joint.  Mahoney- 
Jones  Co.  v.  Sams  Bros.  (1913)  128  Tenn. 
207, 159  S.  W.  1095.  But  although  notice 
of  a  sale  in  bulk  of  a  partnership  stock 
in  trade  to  one  of  the  partners  should  be 
given  the  individual  creditors  of  the  sell- 
ing partner,  such  creditors  cannot  at- 
tack the  sale  as  fraudulent  where  the 
payment  of  the  partnership  creditors  by 
the  purchaser  consumed  the  whole  firm 
stock,  the  partnership  creditors  being 
first  entitled  to  payment  over  the  indi- 
vidual creditors  of  either  partner.  Gil- 
bert V.  Ashby  (1915)  133  Tenn.  370,  181 
S.  W.  321.  In  connection  with  the  fore- 
going Tennessee  cases  see  Whitehouse  v. 
Nelson  (1906)  43  Wash.  174,  86  Pac.  174, 
wherein  it  was  held  that  the  provisions  of 
the  Wash.  Bulk  Sales  Law  (Laws  1902, 
chap.  109,  p.  222),  requiring  a  list  of 
creditors  and  the  notifying  of  same,  did 
not  apply  to  individual  creditors  of  a 
partner  where  the  sale  was  made  by  the 
partnership,  and  therefore  that  such  a 
sale  was  not  void  as  to  such  creditors,  al- 
though the  statute  was  not  complied  with 
even  as  to  partnership  creditors. 

And  a  statutory  requirement  that  the 
purchaser  shall  notify  the  creditors  of 
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his  vendor  does  not  require  him  to  notify 
the  creditors  of  one  who  sold  to  his 
transferrer;  or,  in  other  words,  the  stat- 
ute does  not  apply  to  prior  transfer. 
Seeman  v.  Levine  (1910)  140  App.  Div. 
272,  126  N.  Y.  Supp.  184,  reversing 
(1910)  67  Misc.  74, 121  N.  Y.  Supp.  645; 
Huston  V.  Alexander  Drug  Co.  (1915)  — 
Okla.  — ,  158  Pac.  892. 

Hotioe    or    lack    of    notioe»    and    the 
effect. 

The  weight  of  authority  is  to  the  effect 
that  full  compliance  with  the  statute  by 
the  purchaser  absolves  him  from  liability 
to  any  creditor  who  may  not  have  re- 
ceived notice.  This  rule  has  been  laid 
down  in  Stuart  v.  Elk  Horn  Bank  &  T. 
Co.  (1916)  123  Ark.  285,  185  S.  W.  263 
(dictum) ;  International  Silver  Co.  v. 
Hull  &  Co.  (1913)  140  Oa.  10,  45  L.R.A. 
/N.S.)  492,  78  8.  E.  609  (quoted  in 
Olantz  v.  Gardiner,  ante,  226),  hold- 
ing, as  is  stated  in  the  headnote,  that  ^if 
•one  desiring  to  purchase  a  stock  of  mer- 
chandise in  bulk  demands  and  receives 
from  the  vendor  a  written  statement  un- 
der oath,  purporting  to  contain  the 
names  and  addresses  of  all  the  creditors 
of  the  vendor,  together  with  the  amount 
of  the  vendor's  indebtedness  to  each  of 
them,  and,  within  the  time  required  by 
the  statute,  due  notice  of  the  proposed 
sale,  the  price  to  be  paid,  and  the  terms 
and  conditions  thereof,  is  given  by  the 
purchaser  to  each  of  the  creditors  whose 
names  appear  on  the  list  so  furnished, 
and  thereafter  the  purchaser,  in  good 
faith,  pays  over  to  the  vendor  the  pur- 
chase price  agreed  on,  without  notice  or 
reason  to  suspect  that  the  vendor  has 
omitted  from  the  sworn  list  the  name  of 
any  of  his  creditors,  the  sale  is  not  void, 
either  in  whole  or  in  part,  by  reason  of 
the  fact  that  the  seller  omitted  to  name 
one  of  his  creditors  and  the  purchaser 
failed  to  give  that  creditor  notice  of  the 
«ale,  though  such  creditor  did  not  in  fact 
have  any  notice  of  the  sale,  and  though 
the  seller  is  insolvent;"  South  Georgia 
Grocery  Co.  v.  Wade-Chambers  Grocery 
Co.  (1913)  12  Ga.  App.  213,  77  S.  E.  0; 
Seeman  v.  Levine  (1910)  140  App.  Div. 
272, 125  N.  Y.  Supp.  184;  Coach  v.  Gage 
(1914)  70  Or.  182, 138  Pac.  847  (see  case 
as  discussed  and  quoted  in  Glantz  v. 
Gardiner),  holding  that  the  validity  of  a 
sale  is  not  affected  by  the  fact  that  the 
name  of  a  creditor  was  omitted  from  the 
list  furnished  by  the  seller,  where  he 
sets  in  good  faith  and  fully  complies 
with  the  statutory  requirement;  and 
GLAKT2  V.  Gardiner. 

And  it  has  been  held  that  a  sale  is  not 
L.R.A.1917F. 


rendered  void  by  the  fact  that  the  pur- 
cliaser  learns,  before  he  consummates  the 
sale,  that  the  list  of  creditors  furnished 
by  the  seller  is  incomplete,  if  he  has 
fully  complied  with  the  terms  of  the  stat- 
ute. Glantz  v.  Gardiner.  But,  in  con- 
nection with  the  above  cases,  see  Rabal- 
sky  V.  Levenson  (1915)  221  Mass.  289, 
108  N.  E.  1050,  discussed  and  provision- 
ally disapproved  in  Glantz  v.  Gardiner, 
wherein  it  was  held  that  a  sale  in  bulk 
was  fraudulent  as  to  general  creditors  of 
the  seller  under  Mass.  Stat.  1903,  chap. 
415,  where  the  seller,  in  good  faith,  and 
with  an  honest  purpose  to  fulfil  the  re- 
quirements of  the  statute,  prepared  a 
list  of  his  merchandise  creditors,  and  the 
purchaser  received  it  and  properly  noti- 
fied such  creditors,  but,  solely  and  be- 
cause of  their  mistaken  interpretation  of 
the  statute,  they  had  failed  to  prepare  a 
list  of  or  notify  the  seller's  general 
creditors.  The  opinion  in  this  case  does 
not  indicate  whether  the  decision  was 
upon  the  ground  that  the  failure  of  the 
seller  to  furnish  a  complete  list  vitiated 
the  sale,  or  that  the  purchaser,  as  a  con- 
sequence of  such  omission,  failed  to 
notify  the  general  creditors,  or  both ;  but, 
to  say  the  least,  the  decision  seems  to  be 
in  conflict  with  the  Glantz  Case. 

In  Kentucky,  by  express  provision  of 
the  statute,  the  purchaser  is  not  respon- 
sible to  any  creditor  not  mentioned  in 
the  written  statement  furnished  by  the 
seller.  See  Dwiggins  Wire  Fence  Co.  v. 
Patterson  (1915)  166  Ky.  278, 179  S.  W. 
224,  construing  Ky.  Stat.  1915,  §  2651a. 

And  the  Michigan,  Missouri,  and  Texas 
enactments  afford  examples  of  those  stat- 
utes which  provide  that  the  purchaser,  if 
he  conforms  to  the  provisions  of  the  law, 
shall  not  be  liable  to  any  of  the  creditors 
of  the  seller.  See  People's  Sav.  Bank 
V.  Van  AHsburg  (1911)  165  Mich.  524, 
131  S.  W.  101,  construing  Mich.  Pub. 
Acts  1905,  No.  223 ;  Joplin  Supply  Co.  v. 
Smith  (1914)  182  Mo.  App.  212,  167  S. 
W.  449,  construing  Mo.  Bulk  Sales  Law, 
§  2  (Laws  1913,  p.  163) ;  and  Nash  Hard- 
ware Co.  V.  Morris  (1912)  105  Tex.  217, 
146  S.  W.  874,  construing  Tex.  Gen. 
Laws  1909,  p.  66,  §  2;  Bewley  v.  Sims 
(1912)  —  Tex.  Civ.  App.  — ,  145  S.  W. 
1076  (construing  the  same  act  and  hold- 
ing that  the  provision  means  that  a  pur- 
chaser who,  in  good  faith,  observes  the 
directions  of  the  act,  may  purchase  free- 
ly and  in  such  case  take  good  title,  free 
from  attack) ;  and  Williams  v.  J.  W. 
Crowdus  Drug  Co.  (1914)  —  Tex.  Civ. 
App.  — ,  167  S.  W.  187  (construing  Tex. 
Rev.  Stat.  1911,  art.  3972,  and  holding 
that  a  failure  to  obtain  a  sworn  list,  as 
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required  by  statute,  rendered  the  sale  in- 
valid as  to  a  creditor  whose  name  was 
omitted  from  the  list,  irrespective  of 
whether  the  omission  was  caused  by  inno- 
cent mistake  or  fraud).  « 

And  conversely,  where  the  statute 
makes  it  the  duty  of  the  purchaser  to 
make  inquiry  as  to  the  seller's  creditors, 
and  he  purchases  without  doing  so,  he 
acts  at  his  peril,  and  a  failure  to  notify 
any  creditor,  as  required  by  statute, 
brings  the  sale  within  the  terms  of  the 
statute.  See  Re  Calvi  (1911)  185  Fed. 
(542,  applying  N.  Y.  Personal  Property 
Law,  §  44;Terrell  Grain  &  Mercantile  Co. 
V.  Young  (1912)  —  Tex.  Civ.  App.  — , 
152  S.  W.  671,  applying  Tex.  Rev.  Stat. 
1911,  art.  3971;  Kohn  v.  Fishbach  (1904) 
36  Wash.  69,  104  Am.  St.  Rep.  941,  78 
Pac.  199,  construing  and  applying  Wash. 
Bulk  Sales  Law;  and  Marlow  v.  Ringer 
(1917)  —  W.  Va.  —,  L.R.A.1917D,  619, 
91  S.  E.  386,  construing  W.  Va.  Code 
1913,  §  3832.  And  where  no  notice  is 
ffiven  a  creditor,  as  required  by  statute, 
the  sale  is  fraudulent,  or  at  least  pre- 
sumptively so,  according  as  the  stat- 
ute provides  or  is  construed.  See  the 
following  cases,  in  which  no  notice  was 
given  as  required  by  statute:  Re  Calvi 
(Fed.)  supra,  applying  N.  Y.  Personal 
Property  Law,  §  44 j  Stuart  v.  Elk 
Horn  Bank  &  T.  Co.  (1916)  123  Ark. 
285,  185  S.  W.  263;  Goldstein  v.  Ma- 
loney  (1911)  62  Fla.  198,  57  So.  342; 
Carstarphen  Warehouse  Co.  v.  Fried 
(1905)  124  Ga.  544,  52  S.  E.  598;  Nik- 
laus  v.  Lessenhop  (1916)  99  Neb.  803, 
157  N.  W.  1019;  Pennell  v.  Robinson 
(1913)  164  N.  C.  257,  80  S,  E.  417,  Ann. 
Cas.  1915D,  77;  Wilson  v.  Edwards 
(1907)  32  Pa.  Super.  Ct.  295;  Cantrell 
v.  Ring  (1912)  125  Tenn.  472, 145  S.  W. 
166;  Daly  v.  Sumpter  Drug  Co.  (1913) 
127  Texm.  412,  155  S.  W.  167,  Ann.  Cas. 
1914B,  1101;  Mahoney-Jones  v.  Sams 
Bros.  (1913)  128  Tenn.  207,  159  S.  W. 
1094;  Fisher  v.  Herrmann  (1903)  118 
Wis.  424,  95  N.  W.  392;  Gazett  v.  Ida 
Co-op.  Mercantile  Co.  (1916)  164  Wis. 
406,  160  N.  W.  170. 

A  few  courts  have  had  before  them  the 
question  of  what  will  excuse  the  purchas- 
er from  giving  the  notice  as  required  by 
statute.  Thus  it  has  been  held  that 
where  the  statute  requires  the  purchaser 
to  demajjd  and  receive  from  the  seller  a 
written  list,  under  oath,  of  the  creditors, 
and  to  give  notice  to  same,  he  cannot  ex- 
cuse a  failure  to  notify  creditors  by 
showing  reliance  upon  an  oral  statement 
of  the  seller  that  he  had  no  creditors,  al- 
though  such    statement    was    made    in 

answer  to  a  demand  for  a  list  of  credi- 
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tors.  Peck  v.  Hibben  (1916)  —  Ind.  — , 
114  N.  E.  216.  Nor  can  a  failure  to  com- 
ply with  the  statutory  requirement  as  to 
the  furnishing  of  a  list  of  creditors  and 
the  notifying  of  same  be  excused  by  the 
fact  that  the  purchaser  has  assumed  the 
obligation  to  and  paid  all  those  creditors 
of  whom  he  had  knowledge.  Stuart  v. 
Elk  Horn  Bank  &  T.  Co.  (1916)  123  Ark. 
285,  185  S.  W.  263,  wherein  it  was  said 
that  the  purpose  of  the  requirement  is  to 
give  publicity  to  creditors,  and  that  a 
failure  to  comply  with  same  cannot  be 
excused.  And  a  purchaser  cannot  ex- 
cuse a  failure  to  notify  a  creditor  upon 
the  ground  that  such  creditor  was  un- 
known to  him,  because  of  the  fact  that 
his  name  did  not  appear  on  the  list  fur- 
nished by  the  seller,  where  such  list  was 
not  furnished  for  the  time  required  by 
statute,  and  notice  was  not  sent,  as  re- 
quired, to  those  whose  names  were  fur- 
nished. Ibid.  In  Arkansas  the  statute 
requires  that  the  list  shall  be  furnished 
not  less  than  ten  days  prior  to  sale  and 
delivery  and  payment,  and  that,  ten  days 
before  taking  possession  or  paying,  the 
purchaser  shall  notify  the  listed  credi- 
tors. 

A  wrongful  omission  to  notify  one 
creditor  of  a  proposed  sale  in  bulk  ren- 
ders the  sale  invalid  as  to  him,  but  does 
not  afCect  its  validity  as  to  the  credi- 
tors who  received  proper  notice.  Ritter 
v.  Wray  (1911)  45  Pa.  Super.  Ct.  440. 

A  statutory  requirement  that  the  no- 
tice be  made  **within"  a  stated  time 
means  "inside  of,"  and  not  without  or  ex- 
ceeding, and  does  not  require  that  the  no- 
tice shall  be  given  for  the  full  period, 
but  only  during  such  period.  Gallup  & 
Co.  v.  Rozier  (1916)  172  N.  C.  283,  90  S. 
E.  209.  G.  J.  C. 
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RE    ESTATE    OF   JOHAXNE    AUGUSTA 
EMILY  MARX.  Deceased. 

STEFAXIE  HENKE,  Appt. 

(—  Cal.  — ,  164  Pac.  640.) 

Win  —  revocation  —  execution  of  sec- 
ond one. 

1.  A  second  will  \vhich  purports  to  dis- 

^«    ■  ■■    II        »  p Ill » ■■ 

Note. —  The  revocation  of  a  will,  as  af- 
fected by  invalidity  of  some  or  all  of  tlie 
dispositive  provisions  of  a  later  will,  is 
disoiissed  in  the  annotation  following  Re 
Melville,  L.R.A.1016C,  101. 

Other  questions  relating  to  the  revocation 
of  wills  are  discussed  in  the  notes  referred 
to  in  the  Indexes  to  L.R.A.  Notes,  under  the 
title,  "WiUs,"  subtiUe,  "Revocation.*' 
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pose  of  the  whole  estate,  but  does  not  ex- 
pressly revoke  the  prior  one,  docs  not,  if 
it  contains  invalid  bequests  sufficient  in 
amount  to  satisfy  the  bequests  in  the  form- 
er one  hot  provided  for  in  the  later  one, 
revoke  such  bequests,  but  both  wills  may 
8tai}d,  ao  far  as  such  bequests  are  concerned, 
under  a  statute  declaring  that  a  prior  will 
shall  be  revoked  by  a  later  one  containing 
provisions  wholly  inconsistent  with  the 
terms  of  the  former  one. 
For  other  cases,  see  TVt7?s,  7.  c,  in  Dig. 
1-^2  N.  S. 

Same  —  revocation  of  probate. 

2.  The  revocation  of  an  order  admitting 
a  will  to  probate  is  not  necessary  upon  the 
discovering  of  a  former  will,  a  portion  of 
which  is  not  revoked  by  the  later  one. 
For  other  cases,  see  Wills,  i.   e,  in  Dig, 

(Angellotti,  Ch.  J.,  dissents.) 
(April  7,  1917.) 

APPEAL  by  an  heir  at  law  of  Johanne 
Augusta  Emily  Marx,  deceased,  from 
an  order  of  the  Superior  Court  for  Napa 
County,  admitting  two  instruments  to  pro- 
bate as  her  last  will.    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  WHIlam  Lioewy,  Walter  Ijoewy, 
and  Wallace  Rutherford,  for  appellant: 

The  will  of  1913  is  a  complete  and  inde- 
pendent will,  disposing  of  the  entire  estate 
of  decedent,  and  is  "wholly  inconsistent" 
with  the  will  of  1910,  iftnd  revokes  the  latter. 

40  C^c.  1175;  30  Am.  &  Eng.  Enc.  Law, 
2d  ed.  626;  Jarman,  Wills,  6th  ed.  p.  133; 
Hcnfrey  v.  Henfrey,  4  Moore,  P.  C.  C.  N.  S. 
29,  13  Eng.  Reprinit,  211,  6  Jur.  355;  Schil- 
linger  r.  BaWek,  135  Iowa,  131,  112  N.  W. 
210;  Bobb's  Succession,  42  La.  Ann.  40,  7 
So.  60;  Gardner  v.  McNeal,  117  Md.  27. 
40  L.R.A.(N.S.)  553,  82  Atl.  988,  Ann.  Cas. 
1914A,  IID,  note;  Smith  v.  McChesncy,  15 
N.  J.  Eq.  359;  Re  Baby,  1  Connoly,  317,  4 
N.  Y.  Supp.  182;  Ludlum  v.  Otis,  16  Hun^ 
410;  Re  Oilman,  65  Misc.  409,  121  N.  y! 
Supp.  909;  Tcacle's  Estate,  153  Pa.  219, 
25  Atl.  1135;  Burden's  Kstatc,  11  Phila. 
130;  Reese  v.  Probate  Ct.  9  R.  T.  434; 
Swann  t.  Housman,  90  Va.  816,  20  S.  E. 
830;  Fisher's  Will,  4  Wis.  264,  65  Am.  Dec. 
309;  Conover  V.  Hoffman,  15  Abb.  Pr.  100; 
Robinson  v.  Smith,  13  Abb.  Pr.  359;  Mc- 
Loskey  v.  Reid,  4  Bradf.  334;  Nelson  v.  Mc- 
Giffert,  3  Barb.  Ch.' 158,  49  Am.  Dec.  170; 
Brant  ex  dem.  Willson  v.  Wiltson,  8  Cow. 
66 ;  Clarke  v.  Ransom,  50  Cal.  595. 

Mr.  Garret  W.  McEncrney  amicus 
curiae. 

Mr.  Clarence  N.  lliggins,  for  respond- 
ent Brant: 

The   1910   will   was  ^ot  revoked  by   the 
1913  will. 
L.R.A.1917F. 


Re  Murphv,  104  Cal.  554,  38  Pac.  543; 
Re  Molson,  18  Ann.  Cas.  279,  and  note,  21 
Ont.  L.  Rep.  289;  Besancon  v.  Brownson,  39 
Mich.  388;  Conoway  v.  Fulmer,  34  L.R.A. 
(KS.)  970,  note;  Williams  v.  Miles,  68  Neb. 
463,  62  L.R.A.  383,  110  Am.  St.  Rep.  431, 
94  N.  W.  705,  06  N.  W.  151,  4  Ann.  Caa. 
306. 

The  1910  will  could  be  admitted  to  pro- 
bate as  a  part  of  the  last  will  of  deceased 
without  a  revocation  of  the  probate  of  the 
1913  will. 

Schultz  V.  Schultz,  10  Gratt.  358,  60  Am. 
Dec.  335;  Waters  v.  Stickney,  12  Allen,  1, 
90  Am.  Dec.  122;  Besancon  v.  Brownson,  39 
Mich.  388;  Cousens  v.  Advent  Church,  93 
Me.  292,  45  Atl.  43;  Vance  v.  Upsom,  64 
Tex.  266. 

The  statute  does  not  require  a  contest  of 
an  existing  probate,  or  the  issuance  or  serv- 
ice of  a  citation,  in  order  to  probate  an 
after-discovered  will. 

Re  Mears,  9  Ann.  Cas.  962,  note;  Re 
Crozier,  65  Cal.  332,  4  Pac.  109;  Re  Cobb, 
49  Cal.  599;  Re  Murphy,  104  Cal.  554,  38 
Pac.  543;  Re  Pforr,  144  Cal.  121,  77  Pac. 
825;  Re  Walker,  160  Cal.  547,  36  L.R.A. 
(N.S.)  89,  117  Pac.  510;  Re  Molson,  21 
Ont.  L.  Rep.  289,  18  Ann.  Cas.  279,  and  note 
at  284;  Leslie  v.  Leslie,  Ir.  Rep.  6  Eq.  332; 
Graham  v.  Burch,  47  Minn.  171,  28  Am.  St. 
Rep.  353,  49  N.  W.  697. 

Messrs.  U'Ren  &  Beard,  for  executors- 
respondents  : 

A  will  of  a  deceased  person  may  consist 
of  more  than  one  document,  and  two  or  moro 
wills  executed  at  different  times  mav  be 
probated  together  and  treated  as  one  will, 

40  Cyc.  1093;  Re  Murphy,  104  Cal.  554, 
38  Pac.  643 ;  Schultz  v.  Schultz,  60  Am.  Dec. 
335,  note;  Re  Benable,  127  N.  C.  344,  37 
S.  E.  405;  Whitney  v.  Ilanington,  36  Colo. 
407,  85  Pac.  84;  Parnell  v.  lliompson,  81 
Kan.,  119,  33  L.R.A.(N.S.)  6.58, 105  Pac.  502; 
Van  Wert  v.  Benedict,  1  Bradf.  114;  Fletch- 
er V.  Gates,  —  Tex.  Civ.  App. .— ,  63  S.  W. 
937;  Gordon  v.  Whitlock,  92  Va.  723,  24 
S.  E.'342;  Re  Dietz,  41  N.  J.  Eq.  284,  7  Atl. 
443;  Nelson's  Estate,  9  Pa.  Co.  Ct.  552;  Re 
Pefchell,  L.  R.  3  Prob.  &  Div.  155,  43  L.  J. 
Prob.  N.  S.  22,  30  L.  T.  N.  S.  74,  22  Week. 
Rep.  353. 

Tlie  will  of  1910  was  executed  with  all  of 
the  formalities  required  by  law,  and  there- 
upon became  the  hist  will  and  tcptament  of 
decedent.  Thereafter  it  could  be  revoked 
only  in  the  manner  prescribed  by  law. 

Re  Comassj,  107  Cal.  1,  28  L.R.A.  414,  40 
Pac.  15;  Re  Hickman,  101  Cal.  C14,  36  Pac. 
118;  Re  Tillman,  3  Cal.  Unrep.  677,  31  Pac. 
5G3;  40  Cyc. 1171;  Kunkle  v.  Gates,  11  Ind.- 
95;  Re  Curtis,  135  App..  Div.  745,  119  N. 
Y.  Supp.  1004;  Re  Akers,  173  N.  Y.  620,  66 
N.  E.  1103;  Vvilliaras  v.  McKinney,  34  Ivaii,. 
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518,  9  Pao.  265;  Simpson  v.  Foxon,  L.  R. 
[1907]  P.  54,  76  L.  J.  Prob.  N.  S.  7,  96 
L.  T.  N.  S.  473,  23  Times  L.  R.  150;  Re 
Walkerley,  108  Cal.  627,  49  Am.  St.  Rep. 
97,  41  Pac.  772;  Re  Young,  123  Cal.  337,  55 
Pac.  1011;  Re  Reinhardt,  74  Cal.  365,  16 
Pac.  13. 

Mr.  Edinand  Nelson,  amicus  curise: 

It  was  not  necessary  to  revoke  the  probate 
of  the  will  of  1913  in  order  to  admit  the 
two  documents  to  probate  as  the  last  will 
of  the  deceased. 

McCauley  v.  Harvey,  49  Cal.  497;  Re 
Murphy,  104  Cal.  554,  38  Pac.  543. 

The  will  of  1910  could  be  declared  ad- 
missible to  probate  separately,  as  a  part 
of  the  last  will  of  the  decedent,  without  a 
revocation  of  the  probate  of  the  will  of  1913. 

Schultz  V.  Schultz,  10  Gratt.  358,  60  Am. 
Dec.  335;  Vance  v.  Upson,  64  Tex.  266; 
Gaines  v.  Hennen,  24  How.  566,  16  L.  ed. 
774;  Bowen  v.  Johnson,  5  R.  I.  120,  73  Am. 
Dec.  49. 

Shaw,  J.,  delivered  the  opinion  of  the 
court : 

The  record  presents  an  appeal  by  Stef- 
anie  Henke,  a  niece  of  the  decedent,  and 
her  only  heir  at  law,  from  an  order  admit- 
ting to  probate,  as  constituting  together  the 
last  will  of  the  decedent,  two  documents, 
testamentary  in  character,  executed  at  dif- 
ferent dates. 

The  decedent  died  on  May  14,  1914.  One 
of  the  documents  in  question  was  dated 
March  8,  1910,  the  other  March  26,  1913. 
The  latter  was  found  immediately  after 
her  death,  and,  on  petition  of  the  per- 
sons named  therein  as  executors,  was 
duly  admitted  to  probate  on  June  S, 
1914.  Several  months  after  their  appoint- 
ment as  executors,  upon  examining  the  other 
papers  and  effects  of  the  decedent,  they  dis- 
covered the  document  dated  March  8,  1910. 
Being  in  doubt  whether  the  document  of 
1910  constituted  a  part  of  the  will  of  the 
decedent,  or  was  revoked  by  the  will  already 
admitted  to  probate,  they  filed  a  petition, 
upon  which  the  order  appealed  from  was 
made,  alleging  the  probate  of  said  will  of 
1913,  the  subsequent  discovery  of  the  will 
of  1910,  together  with  the  other  facts  made 
essential  by  the  Code  to  a  petition  for  the 
probate  of  a  will,  and  praying,  in  the  alter- 
native, that  the  two  documents  be  admitted 
to  probate  together  as  the  last  will  of  the 
decedent;  or,  that  the  will  of  1910  be  ad- 
mitted as  the  last  will,  or  that  the  will  of 
1913  alone  be  declared  to  constitute  the  will ; 
also  that  if  the  court  found  that  the  will  of 
1910  constituted  any  part  of  the  will  of  the 
decedent,  it  revoke  the  order  previously 
made  admitting  the  will  of  1913  to  probate. 
Upon  the  hearing  of  this  petition  the  court 
L.R,A.1917F. 


made  an  order  declaring  that  the  decedent 
left  the  said  two  wills,  dated,  respectively, 
March  8,  1910,  and  March  26>  1913,  that 
they  together  constituted  the  last  will  of 
the  decedent,  and  admitting  the  same  to 
probate  as  such  last  will.  The  order  also 
declared  that  the  previous  order  of  June  8, 
1914,  admitting  to  probate  the  document  of 
March  26,  1913,  alone,  as  the  last  will  of 
the  decedent,  ''be  vacated  and  set  aside,  and 
that  all  proceedings  thereunder  be  vacated 
and  set  aside." 

The  will  of  1913  contained  no  declara- 
tion as  provided  in  §  1292  of  the  Civil  Code^ 
revoking  the  will  of  1910.  The  appellaat 
contends  that  it  was  wholly  inconsistent 
therewith,  and  consequently  operated  as  a 
revocation  by  implication,  under  the  rule 
prescribed  by  §  1296  of  the  Civil  Code,  which 
is  as  follows:  "A  prior  will  is  not  revoked 
by  a  subsequent  will,  unless  the  latter  con- 
tains an  express  revocation,  or  provisions 
wholly  inconsistent  with  the  terms  of  the 
former  will;  but  in  other  cases  the  prior 
will  remains  effectual  so  far  aa  consistent 
with  the  provisions  of  the  subsequent  wilL" 

The  authorities  support  the  proposition 
that  a  later  will  containing  no  express  revo- 
cation of  former  wills,  but  which,  in  fact, 
disposes  of  the  entire  estate,  leaving  nothing 
upon  which  the  former  will  could  operate, 
is,  in  effect,  a  revocation  thereof.  If  the 
later  provisions  were  caxried  out  it  would 
consume  the  entire  estate,  and  the  prior 
will  could  have  no  effect.  On  this  point 
Air.  Jarman  says  that  in  all  cases  where  a 
later  will  is  adequate  to  the  disposition  of 
the  entire  property  of  the  deceased,  the  case 
''rests  on  the  true  construction  of  the  con- 
tents of  the  two  instruments,  and  the  com- 
plete disposition  contained  in  the  second 
must,  unless  controlled  by  the  context^ 
wholly  revoke  the  ifirst.'*  1  Jarman,  Wills, 
6th  ed.  *138;  other  authorities  to  the  same 
effect  are  Page,  Wills,  §  269;  1  Underbill, 
Wills,  §  261 ;   1  Redf.  Wills,  ••362,  365. 

The  respondent,  in  answer  to  this  prop- 
osition, presents  the  point  that  although  the 
dispositions  of  the  will  of  1913,  if  carried 
out  literally,  would  consume  the  entire  es- 
tate, yet  that  because  of  the  fact  that  the 
charitable  gifts  therein  far  exceed  one  third 
of  the  estate,  there  is  a  considerable  portion 
thereof  which  is  not  lawfully  disposed  of 
because  of  the  invalidity  of  the  disposition 
as  to  such  excess,  and,  consequently,  that 
the  rule  that  a  later  will  adequate  to  the 
complete  disposition  of  the  estate  revokes 
a  prior  will  does  not  apply.  The  facts  sup- 
port this  contention.  The  gifts  to  charitable 
uses  in  the  will  of  1913  amount  to  $113,610. 
The  value  of  the  estate,  as  shown  by  the  ap- 
praisement filed,  was  $149,141.68.  One 
third  of  the  estate  would,  therefore,  be  $49,- 
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713.89,  And  this  is  the  lull  extoit  of  the 
▼alid  charitable  gifts.  The  gifts  not  chari- 
table amount  to  $61,018.40.  As  the  valid 
gifts  of  this  will,  therefore,  amount  to  $110,- 
732.29,  the  balance  of  $38,409.39  remains 
undisposed  of  by  that  will.  The  gifts  of  the 
will  of  1910  to  persons  who  are  not  men- 
tioned in  the  will  of  1913  amount  to  only 
$25,100.  Tlie  balance  undisposed  of  by  the 
will  of  1913  would  therefore  satisfy  the  dis- 
positions of  the  will  of  1910,  if  the  respec- 
tive dispositions  of  the  two  wills  are  not  to 
be  cumulated,  and  the  two  wills  may  be 
probated  together,  under  this  theory,  with- 
out any  complications  arising  from  the  over- 
disposition  of  the  estate. 

The  authorities  support  the  proposition 
that  an  invalid  disposition  in  a  subsequent 
will  does  not  operate  to  revoke  a  disposition 
in  the  prior  will,  and  is  ineffective  for  any 
purpose.  In  Austin  v.  Oakes,  117  N.  Y.  577, 
23  N.  £.  193,  the  testatrix  having  only  a 
restricted  power  to  appoint  by  her  will  the 
persons  to  take  under  her  husband's  will, 
executed  a  will  containing  a  lawful  exercise 
of  the  power.  Afterwards,  by  a  codicil,  she 
attempted  to  declare  a  different  appoint- 
ment as  to  one  share  by  giving  it  to  per- 
sons who  were  not  within  the  clase  to  which, 
by  the  terms  of  the  power,  she  waa  confined. 
The  court  said:  "A  revocation  of  an  earlier 
disposition  of  a  will  by  a  later  one,  or  by  a 
codicil,  ...  is  never  anything  but  a  rule 
of  necessity,  and  it  operates  only  so  far 
as  is  requisite  to  give  the  later  provision 
effect.  .  .  .  But  no  revocation  could  give 
effect  to  this  codicil." 

And,  referring  to  the  fact  that  the  later 
disposition  of  the  codicil  was  invalid,  it  fur- 
ther said:  ''No  violence  is  done  to  her  in- 
tention if,  that  failing,  the  disposition  of 
her  will  is  suffered  to  stand;  for  I  deem  it 
b^ond  a  reasonable  doubt  that  if  she  hbd 
known  what  we  Oiow  know,  that  an  afpolftt- 
ment  to  the  daughter's  children  was  not 
within  her  authoritv,  she  never  would  have 
made  it,  but  would  have  suffered  the  disposi-- 
tion  of  her  will  to  remain." 

So  in  Altrock  v.  Vandenburgh  (Sup.)  54 
N.  Y.  S.  R.  326,  25  N.  Y.  Supp.  851,  the  tes- 
tator had  devised  his  land  to  his  son  for  life, 
with  remainder  to  his  son's  children.  The 
son  died,  and  he  then,  by  a  oodicil,  devised 
the  land  to  the  same  children,  but  in  a  man- 
ner which  was  void,  being  in  violation  of  the 
law  of  New  York  against  perpetuities.  The 
court  held  that  the  codicil  did  Yidt  revoke 
the  former  devise  of  the  remainder  in  fee, 
saying:  ^'It  would  be  strange,  indeed,  if 
a  wholly  inoperative  attempted  disposition 
should  nevertheless  have  tlie  effect  of  de- 
8tro3ring  a  prior  valid  devise,  especially 
when,  as  in  this  case,  it  is  apparent  that  the 
testator  did  not  wish  to  die  intestate  as  to* 
L.R.A.1917F. 


his  real  estate,  and  that^  if  he  had  known 
he  could  not  lawfully  make  the  disposi- 
tion last  attempted,  he  would  have  been 
eontent  with  the  first." 

The  case  is  analogous  to.  those  where  a 
testator,  having  made  a  will,  and  desiring  to 
make  a  new  one,  cancels  the  first  will  pre- 
paratory to  making  the  second,  and  there- 
after fails  lawfully  to  execute  the  same,  or 
makes  therein  an  invalid  di^osition  of  his 
property.  In  such  cases  it  is  held  that  the 
attempted  cancelation  of  the  old  will  is  in- 
effectual because  the  full  intent  is  wanting, 
it  being  conditional  upon  the  execution  of  a 
valid  new  will.  Mr.  Underhill,  on  this  sub* 
ject>  says:  "It  will  be  presumed  (and  the 
presumption  is  sanctioned  by  reason  and 
good  seneie)  that  the  testator  naeant  the  can- 
celation to  operate  as  a  revocation  only  in 
the  event  of  the  will  which  he  had  intended 
to  make  being  valid.  If,  therefore,  he  is 
prevented  from  executing  any  will,  or  the 
one  he  intends  to  make,  or  if  he  executes 
a  will  which  tucns  out  to  be  invalid,  the  will 
which  has  been  revoked  will  revive."  1  Un- 
derbill, Wills,  §  262. 

It  will  perhaps  be  more  accurate  to  say 
that  the  prior  will  does  not  revive,  but  that 
the  attempted  revocation  will  be  deemed  in- 
effectual. 

These  principles  apply  to  the  present 
ease.  The  prior  will  can  be  deemed  to  have 
been  revoked  only  by  reason  of  the  fact  that 
the  subsequent  will  is  wholly  inconaistent 
therewith,  and  would  be  a  revocation  if  it 
were  effectual  to  the  disposition  of  the  en- 
tire est«;te.  But  it  appears  that  a  large 
portion  of  the  dispositions  made  is  invalid, 
and  by  reason  of  that  invalidity  the  entire 
estate  is  not  disposed  of.  The  will  of  1913 
is  inadequate  to  the  disposition  of  the  es- 
tate, and  to  that  extent  it  is  not  ineonsistent 
with  the  prior  will.  Consequently,  it  is  not 
wholly  inconsistent  therewith,  and  does  not 
completely  revoke  it.  It  is  9fii  necessary 
upon  this  consideration  of  the  case,  and 
henee  it  would  be  improper,  to  determine  to 
what  extent  the  legacies  given  in  the  prior 
will  are  revoked,  or  whether  they  afe  re- 
voked at  all  by  legacies  given  to  the  same 
l^;atee8  in  the  subsequent  will.  The  court 
below  did  not  err  in  admitting  the  two  wills 
as  constituting  together  the  last  will  of  the 
decedent. 

The  appellant  further  contends  that  the 
portion  of  the  order  purporting  to  vacate  the 
order  of  June  8,  1914,  admitting  the  will  of 
1913  alone  to  probate,  and  vacating  all  pro- 
ceedings thereunder,  is  erroneous.  This 
contention,  we  think,  is  well  taken.  After  a 
will  has  been  probated  and  anotlier  paper 
of  an  earlier  date  is  found  which  constitutes 
a  part  of  the  last  will  of  the  decedent,  to- 
gether with  that  already  probated,  it  is  not 


236 


CALIFORNIA  SUPREME  COURT. 


necessary  to  reroke  the  former  order  of  pro- 
bate. A  different  question  would  be  pre- 
sented if  the  earlier  will  had  been  the  one 
first  discovered  and  probated.  In  that  cascf, 
the  later  will,  if  admitted  to  probate,  would 
partially  supersede  and  revoke  the  prior  will 
if  inconsistent  in  part  only,  or  wholly  re- 
voke it  if  entirely  inconsistent.  Within  the 
year  from  the  first  probate,  the  later  will 
could  be  offered  for  probate  in  connection 
with  a  petition  to  revoke  the  probate  of  the 
earlier  one,  if  it  was  inconsistent  therewith, 
on  the  ground  that  the  later  will  Bubstan- 
tially  affected  the  validity  of  the  will  pro- 
bated, as  provided  in  subdivision  4  of  §  1312, 
Code  of  Civil  Procedure.  Code  Civ.  Proc. 
§§  1327-1330.  After  that  period  perhaps 
the  probate  of  the  earlier  will  would  be  con- 
clusive so  far  as  it  disposed  of  the  estate. 
Code  Civ.  Proc.  $  1333;  State  v.McGlynn, 
20  Cal.  233,  81  Am.  Dec.  118.  The  present 
petition  was  filed  within  the  year,  and  there- 
fore the  precise  qilestioii  last  mentioned  does 
not  arise.  Nor  is  there  a  question  presented 
affecting  the  validity  of  the  will  of  1913, 
already  probated.  That  will  is  the  later 
will.  If  it  lawfully  disposed  of  the  entire 
estate,  it  would  be  the  only  valid'  will.  So 
far  as  it  does  so,  it  is  final  and  conclnsive 
against  any  prior  will;  it  cannot  be  affected 
thereby.  The  will  of  1910,  when  probated, 
takes  effect  and  can  take  effect  only  because 
the  will  of  1913  is  not  effective  to  dispose  of 
the  whole  estate,  and  it  takes  effect  only 
upon  property  not  disposed  of  by  the  will 
of  1013  and  as  to  which  that  will  left  the 
decedent  intestate.  The  will  of  1913  must 
stand  unaffected,  and  must  prevail  over  that 
of  1910,  in  any  event.  It  was  therefore  un- 
necessary to  revoke  the  probate  of  the  will 
of  1913  and  immediately  readmit  it  to  pro- 
bate. And  as  rights  may  have  accrued  un- 
der the  proceedings  taken  in  the  meantime, 
it  was  improper  to  vacate  the  previous  pro- 
ceedings.    The  proper  practice  was  to  ad- 


mit the  earlier,  but  later  found,  will  to  pro- 
bate, as  constituting,  so  far  as  may  be,  a 
part  of  the  decedent's  last  will.  Proceed- 
ings already  taken  would  remain  effective 
so  far  as  rights  may  have  vested  under  them. 
The  facts  stated  in  the  petition  showed  no 
cause  for  the  revocation  of  the  former  pro- 
bate and  did  not  require  or  justify  the  is- 
suance of  the  citation  required  by  §  1328, 
Code  of  Civil  Procedure,  where  a  petition 
to  revoke  the  probate  of  a  will  is  filed.  The 
part  of  the  order  appealed  from  purporting 
to  revoke  the  previous  probate  of  the  will 
of  1913,  and  vacating  the  proceedings  had 
under  the  previous  order  of  probate,  should 
not  have  been  inserted  therein.  This  con- 
clusion, however,  does  not  render  it  necea- 
sary  to  reverse  the  entire  order.  All  that 
need  be  done  is  to  modify  it  by  striking  out 
the  objectionable  portion.  It  is  therefore 
ordered  by  this  court  that  the  order  ap- 
pealed from  be  modified  by  striking  there- 
from the  following  words:  "That  the  order 
made  and  filed  herein  on  the  8th  dav  of  June, 
1914,  admitting  the  document  dated  March 
26,  1913,  to  probate  alone  as  the  last  will 
and  testament  of  said  deceased  and  Appoint- 
ing Percy  S.  King  and  J.  E.  Beard  (also 
known  as  Edgar  Beard)  as  executors  there- 
of, and  ordering  that  letters  testamentary 
be  issued  to  them  without  bonds  be  vacated 
and  set  aside,  and  that  all  proceedings  there- 
under be  vacated  and  set  aside." 

And  that  as  so  modified  the  order  be  af- 
firmed; appellant  to  recover  costs  of  appeal. 

We  concur:    Sloss,  J,;  liorlgaiii  J.;  Mel- 
vin,  J. 

I  dissent:  Ansellottt,  Ch.  J. 

Petition    for    rehearing    denied    May    7, 
1017,  Angellotti,  Ch.  J.,  and  Heiishaw,  J., 

dissenting. 
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STATE  OF  KANSAS 

V. 

ALBERT  N.  MILLER  et  al.,  Appts. 

SAME 

V. 

FRANK  P.  KIBBEY  et  al.,  Appts. 

SAME 

V. 

CHARLES   H.    RASKIN,   Appt. 
(92  Kan.  994.  142  Pac.  979.) 

Intoxicating  liqnbr  —  what  is. 

1.  Under  §§  1  and  4  of  chapter  164  of  the 
L.R.A.1917F. 


Laws  of  1909,  relating  to  intoxicating  li- 
quors, any  spirituous,  malt,  vinous,  or  fer- 
mented liquor  shall  be  construed  and  held 
to  be  intoxicating  liquor,  and  any  other 
liquor  which  is  intoxicating  in  fact  shall 
be  construed  and  held  to  be  intoxicating 
liquor. 

For  other  cases,  see  Intoxicating  Liquors, 
///.  a,  in  Dig,  1-52  N.  8. 

Same  -*  tests. 

2.  The  test  to  be  applied  in  determining 
whetlier  or  not  the  sale  and  keeping  for  sale 

Headnotes  by  Bttrch,  J. 


Note.  —  For  alcoholic  liquids  not  osten* 
sibly  intended  for  beverages  as  within  pro- 
hibitory or  regulatory  statute,,  see  annota- 
tion following  this  case,  post,  24X. 


STATE  V.  MILLER. 


239 


of  liquors  other  than  those  specifically  men- 
tioned in  the  statute  are  prohibited  is  this: 
If  the  liquor  in  question  be  of  such  a  kind 
that  the  distinctive  character  and  effect  of 
intoxicating  liquor  be  abaent,  it  is  outside 
the  statute;  if  the  diatinotive  character  and 
effect  of  intoxicating  liquor  be  present,  it 
is  witliin  the  statute.  T]}e  fact  is  to  bo 
determined  by  the  jury,  or  by  the  court 
sitting  as  a  trier  of  the  facts. 
For  other  cases,  see  Intoxicating  L%quor$, 
in.  a,  in  Dig.  1-S2  N.  8. 

Same  —  clas^lffcatfon  —  abrogation. 

3.  The  classifteation  of  liquors  made  in 
the  decision  in  the  Intoxicating  Liquor 
Casee,  25  Kan.  751)  interpreting  &e  Intox- 
icating Liquor  Law  of  1881,  and  the  defini- 
tion of  intoxicating  liquor  which  that  law 
contained,  were  abrogated  by  the  Statute 
of  1900. 

For  other  oases,  see  Intoxicating  Liquors, 
III.  a,  in  Dig.  1-52  V.  8. 

Same  —  meaning  —  scope. 

4.  When  the  Statute  of  1909  became  effec- 
tive, the  worda  ''intoxicating  liquors," 
wherever  used  in  tlie  intoxicating  liquor 
laws,  became  impressed  with  the  significa- 
tion given  them  by  that  statute. 

For  other  cases,  see  Intoxicating  Liquors, 
III.  a,  in  Dig.  1-52  .Y.  8. 

Same  —  Jamaica  ginger. 

5.  The  evidence  examined  and  held  to  be 
suflScient  to  sustain  a  finding  that  Jamaica 
ginger  is  an  intoxicating  liquor,  notwith- 
standing it  has  a  medicinal  Use,  the  formula 
for  its  preparation  is  given  in  the  United 
States  Dispensatory,  and  it  is  there  classi- 
fied with  lemon,  vanilla,  cinnamon,  cloves, 
camphor,  cologne,  paregoric,  wintergreen, 
and  like  tinctures,  extracts,  and  essences. 
For  other  cases,  see  Evidence,  XII.  k,  in  Dig. 

1-52  N.  8. 

(Porter,  J.,  dissents.) 
(July  7,   1914.) 

SEPARATE  APPEALS  by  defendants 
from  judgments  of  the  District  Court 
for  Geary  County  in  plaintiff's  favor  in 
actions  brought  to  enjoin  them  from  main- 
taining common  nuisances  contrary  to  the 
provisions  of  the  Intoxicating  Liquor  Law. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  Berer,  W.  S.  Roark, 
and  James  T.  Humphrey  for  appellants. 

Messrs.  «7ohn  S.  Dawson,  Attorney  Gen- 
eral, and  William  W.  Pease,  for  the  State: 

Jamaica  ginger  Is  an  intoxicating  liquor 
within  the  terms  of  the  statute,  and  is  pro- 
hibited. 

Mitchell  V.  Com.  106  Ky.  602,  51  S.  W.  17 ; 
Arbuthnot  v.  State,  56  Tex.  Crim.  Rep.  617, 
120  S.  W.  478;  Mason  v.  State,  1  Ga.  App. 
534,  58  S.  E.  189;  King  v.  State,  66  Miss. 
502,  6  So.  188  5  State  v.  Coulter,  40  Kan. 
87, 19  Pac.  368;  McKeil  ▼.  Koran,  153  Iowa, 
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630,  133  K.  W.  1070;  Marks  v.  State,  159' 
Ala.  71,  133  Am.  St.  Rep.  20,  48  So.  864. 

Statutes  prohibiting  th^  sale  of  intoxi- 
cating liquor  are  applicable  to  druggists, 
unless  special  provisions  are  made  in  their 
favor  and  the  sales  made  within  the  pro- 
visions, and  such  statutes  are  to  he  strictly 
construed. 

23  Cyc.  166;  State  v.  Harris,  122  Iowa, 
78,  97  N.  W.  1093;  Lawson  v.  Com.  23  Ky. 
L.  Rep.  1983,  66  S.  W.  1010;  People  v. 
Remus,  135  Mich.  629,  98  N.  W.  397,  100 
N.  W.  403;  King  v.  State,  66  Miss.  502,  6 
So.  188;  Com,  v.  Gould,  158  Mass.  499,  33 
N.  E.  656;  Com.  v.  Joslin,  158  Mass.  482, 
21  L.R.A.  449,  33  X.  E.  653. 

The  sale  of  intoxicating  liquor  by  a 
druggist  for  purposes  other  than  excepted 
by  the  statute  is  illegal. 

State  V.  Shackle,  29  Kan.  341;  State  v. 
Hunt,  29  Kan.  762;  State  v.  Teissedre,  30 
Kan.  476,  2  Pac.  650. 

Burch,  J.,  delivered  the  opinion  of  the 
court: 

The  actions  were  instituted  to  enjoin 
the  defendants  from  maintaining  common 
nuisances  contrary  to  the  provisions  of  the 
Intoxicating  Liquor  Law.  The  cases  were 
tried  together,  and  the  state  prevailed.  The 
defendants  took  separate  appeals,  which  may 
be  considered  together. 

Tlie  defendants  are  druggists  owning  and 
conducting  retail  drug  stores  in  the  city  of 
Junction  city.  The  judgments  rest  on  proof 
that  the  defendants  kept  for  sale  and  sold 
the  article  known  as  Jamaica  ginger.  On 
occasions  they  manufactured  the  article  ac- 
cording to  the  formula  found  in  the  United 
statetfs  Pharmacopceia.  The  following  stipu- 
lation was  made:  ''It  is  herewith  agreed 
that  the  testimony  as  to  sales  that  will  be 
introcluoed  in  these  cases  .will  relate  to  the 
following  article  or  compound;  to  wit,  that 
tincture,  extract,  or  essence  that  ia  desig- 
nated in  t|ie. United  States  Dispensatory  as 
'Tincture  of  Ginger,'  and  is  commonly  called 
and  known  as  'Jamaica  Ginger.'  Is  in  the 
United  States  Dispensatory  classed  with 
those  of  lemon,  vanilla,  cinnamon,  cloves, 
camphor,,  cologne,  paregoric,  peppermint, 
wintergreen,  and  many  others  of  like  char- 
acter,, and  also  that  said  tincture  of  ginger 
is  composed  of  ingredients,  as  shown  by  the 
formuhe  in  the  United  States  Dispenaatory, 
as  follows:  93  to  94  per  cent  alcohol,  the 
balance  being  a  fluid  extract  of  ginger." 

The  evidence  was  that  the  use  of  Jamaica 
ginger  as  a  substitute  for  whisky  has  be« 
come  quite  extensive  in  Junction  city.  The 
preparation  is  intoxicating,  the  ginger — it- 
self a  stimulant — ^working  no  change  in  the 
intoxicating  character  of  the  alcohol,  and 
the  effect  produced  Is  about  the  same  as  that 
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of  whisky.  It  ia  capable  of  being  us^  as 
an  intoxicating  liquor,  the  method  being  to 
dilute  it  with  water,  and  it  was  so  used  to 
such  an  extent  that  black  lists  were  kept  of 
persons  who  were  known  to  be  using  it  too 
freely.  The  city  marshal  furnished  the 
druggists  of  the  city  with  a  list  of  the 
names  of  eleven  such  persons.  Some  of  the  de- 
fendants had  other  persons  in  mind  also. 
Persons  on  the  black  list  would  send  un- 
suspected persons  to  the  drug  stores  to  buy 
for  them.  The  preparation  seems  to  have 
been  sold  in  2,  3,  and  4-ounce  bottles.  One 
witness  paid  25  cents  per  bottle  (size  not 
stated)  for  what  he  drank.  The  defendants 
were  quite  indefinite  as  to  the  matter  of 
total  daily  sales.  One  of  them  who  was 
pressed  for  an  estimate  said  he  did  not 
think  his  sales  were  as  much  as  $3  or  $4 
per  day.  One  habitue  said  there  was  a 
difference  in  the  color  and  strength  of  the 
liquid  procured  from  different  drug  stores. 
Sometimes  bottles  were  sold  without  a 
label.  Sometimes  bottles  were  refilled.  In 
one  instance  two  young  men,  referred  to 
in  the  course  of  the  trial  as  boys,  drank  a 
bottle  together.  When  giving  judgment  in 
the  case  the  court  said:  "It  is  true,  these 
druggists  took  precautions,  and  I  don't 
think  they  intended,  really,  to  sell  to  any- 
one that  they  found  out  was  really  using 
it  as  a  beverage,  but  yet  they  must  have 
known  that  it  was  being  used  in  that  way." 
Two  of  the  defendants  possessed  internal 
revenue  stamps.  The  other  did  not.  Pos- 
session of  such  a  stamp  was  explained  in 
this  way: 

Q.  Mr.  Miller,  you  may  state  whether 
or  not  you  have  any  drugs,  medicines,  or 
compounds  in  your  establishment  that  re- 
quire a  government  stamp  for  intoxicating 
liquors. 

A.  Yes,  sir;  we  have  a  good  many  of 
them. 

Q.  About  how  many  of  them? 

A.  I  wouldn't  dare  to  say  how  many  of 
them.  There  are  247  patent  medicines  we 
are  notified  by  the  government  of  the  United 
States  that  we  must  have  a  stamp  to  carry. 
I  couldn't  say  how  many  of  them  I  have. 

Q.  State  whether  that  is  the  reason  you 
had  a  stamp. 

A.  Yes,  sir;  and  we  were  notified  by  Mr. 
Jackson  at  the  time. 

A.  Ever  since  I  have  carried  a  stamp, 
because  none  of  those  247  patents,  we  are 
not  furnished  with  a  list  of  them,  and  every 
once  in  a  while  there  are  20  or  30  added 
to  it,  and  every  once  in  a  while  an  internal 
revenue  man  might  drop  in. 

The  Law  of  1881  contains  these  pro- 
visions : 

"Any  person  or  persons  who  shall  manu- 
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facture,  sell  or  barter  any  spirituous,  malt, 
vinous,  fermented  or  other  intoxicating 
liquors,  shall  be  guilty  of  a  misdemeanor^ 
and  punished  as  hereinafter  provided: 
Provided,  however,  that  such  liquors  may 
be  sold  for  medical,  scientific  and  mechani- 
cal purposes,  as  provided  in  this  act.  Laws 
1881,  chap.  128,  %  1. 

''All  liquors  mentioned  in  §  1  of  this 
act,  and  all  other  liquors  or  mixtures  there- 
of,  by  whatever  name  called,  that  will  pro* 
duce  intoxication,  shall  be  considered  and 
held  to  be  intoxicating  liquors  within  the 
meaning  of  this  act  (Laws  1881,  chap.  128, 
§  10)."    Gen.  Stat.  1901,  §8  2461,  2460. 

Material  portions  of  the  injunction  stat- 
ute under  which  the  present  proceedings 
were  commenced  are  the  following: 

"All  places  where  intoxicating  liquors  are 
manufactured,  sold,  bartered  or  given  away 
in  violation  of  law,  or  where  persons  are 
permitted  to  resort  for  the  purpose  of  drink- 
ing intoxicating  liquors  as  a  beverage,  or 
where  intoxicating  liquors  are  kept  for 
sale,  barter  or  delivery  in  violation  of  the 
law,  and  all  intoxicating  liquors,  bottles, 
glasses,  kegs,  pumps,  bars  and  other  prop- 
city  kept  in  and  used  in  maintaining  such 
a  place,  are  hereby  declared  to  be  common 
nuisances.  •  •  .  Laws  1901,  chap.  232, 
§  1." 

"The  attorney  general,  county  attorney, 
or  any  citizen  of  .the  county  where  such 
a  nuisance  as  is  defined  in  §  1,  chap.  232, 
Session  Laws  of  1901,  exists,  or  is  kept,  or 
is  maintained,  may  maintain  an  action  in 
the  name  of  the  state  to  abate  and  per^ 
petually  enjoin  the  same.  .  .  .  (Laws 
1903,  chap.  338,  §  1)."  Gen.  Stat.  1909, 
§§   4387,  4388. 

The  Liquor  Laws  of  1881  was  interpreted 
in  the  Intoxicating  Liquor  Gases,  25  Kan. 
751,  37  Am.  Hep.  284,  decided  in  1881. 
Speaking  through  Mr.  Justice  Brewer,  the 
court  said: 

"This  section  [10],  whose  language  is 
unfortunately  chosen,  is  the  one  which  has 
provoked  this  litigation,  and  has  tended  to 
create  so  much  prejudice  against  the  stat- 
ute; for  its  letter  reaches  to  preparations 
which  no  man  can  believe  were  within  the 
intent  of  the  legislature,  and  any  inter- 
ference with  whose  sale,  if  within  the  power 
of  the  legislature,  would  be  felt  by  every 
one  to  be  unnecessary  and  unreasonable. 
Alcohol  is  the  intoxicating  principle,  the 
basis,  of  all  intoxicating  drinks.  Whatever 
contains  alcohol  will,  if  a  sufficient  quantity 
be  taken,  produce  intoxication.  Hence, 
whatever  liquor  contains  alcoliol  is  within 
the  statute.  So  reads  its  letter.  But  when 
we  come  to  inquire  as  to  the  liquors  which 
contain  alcohol,  we  find  a  lengthy  list  of 
fiuids  which  are  never  used  ae  beverages 
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Cologne,  extract  of  lemon,  bay  rum,  pare- 
goric, tincture  of  gentian,  and  many  other 
medicinal  preparations  contain  alcohol,  and 
all  will  produce  intoxication.  They  are  sel- 
dom used  as  a  beverage,  and  yet  they  may 
be.  Intoxication  produced  by  drinking  bay 
rum  has  been  known.  Yet  few  will  drink 
it.  Its  uses  are  for  the  toilet.  But  three 
of  the  cases  before  us  are  prosecutions  for 
the  sale  of  bay  rum,  essence  of  lemon,  and 
tincture  of  gentian,  respectively.  These 
preparations  contain  alcohol,  and  will  each, 
it  is  charged,  produce  intoxication.  If  the 
statute  includes  such  articles,  many  of  them 
are  absolutely  and  wholly  shut  out  from 
sale." 

"But  the  legislature  never  intended  such 
a  sweeping  prohibition.  The  use  of  in- 
toxicating liquors  as  a  beverage  was  the 
evil,  and  the  statute  must  be  read  in  the 
light  thereof.  It  intended  to  put  a  stop 
to  such  use,  and  limit  the  use  to  the  neces- 
sities of  medicine.  Now  the  cases  before  us 
group  themselves  into  three  classes;  and 
the  same  division  is  far-reaching  and  of 
general  application.  The  first  embraces 
what  are  generally  and  popularly  known  as 
intoxicating  liquors,  unmixed  with  any 
other  substances.  Thus  in  one  case  the  sale 
of  brandy  is  charged.  The  second  includes 
articles  equally  well  known,  standard  arti- 
cles, and  which,  while  containing  alcohol, 
are  never  classed  as  intoxicating  beverages. 
Their  uses  are  culinary,  medical,  or  for  the 
toilet.  Tliey  are  named  in  the  United  States 
Dispensatory  and  other  similar  standard 
authorities;  the  formulse  for  their  prepara- 
tion are  there  given;  their  uses  and  char- 
acter are  as  well  recognized  and  known  by 
their  names  as  those  of  a  horse,  a  spade, 
or  an  arithmetic.  The  possibility  of  a  dif- 
ferent and  occasional  use  does  not  change 
tlieir  recognized  and  established  character. 
A  particiillar  spade  may  be  fixed  up  for  a 
parlor  ornament,  but  the  spade  does  not 
belong  there.  So  essence  of  lemon  may  con- 
tain enough  alcohol  to  produce  intoxication, 
more  alcohol  proportionately  than  many 
kinds  of  wine  or  beer.  It  is  possible  that 
a  man  may  get  drunk  upon  it,  but  it  is 
no  intoxicating  liquor.  Bay  rum,  cologne, 
paregoric,  tinctures  generally,  all  contain 
alcohol,  but  in  no  fair  or  reasonable  sense 
are  they  intoxicating  liquors  or  mixtures 
thereof.  The  third  class  embraces  com- 
pounds, preparations,  in  which  the  alcoholic 
stimulant  is  present,  .     .     which  are 

not  found  in  the  United  States  Dispensa- 
tory, or  other  like  standard  authorities,  and 
which  may  be  purely  medicinal  in  their 
purpose  and  effect,  or  mere  substitutes  for 
the  usual  intoi^icating  beverages.  If  not 
intoxicating  liquors,  they  naay  be  'mixtures 
thereof  within  the  scope  of  the  statute. 
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Here  belong  many  of  the  patent  medieinea, 
the  bitters,  cordials,  and  tonics  of  the  day. 
Here  also  are  such  compounds  as  that 
charged  in  one  of  the  informations  before 
us,  a  compound  of  whisky,  tolu,  and  wild 
cherry."    pp.  762,  766. 

The  conclusion  was  that  the  first  class 
was  within  the  statute,  the  second  class 
was  without  the  statute,  and  the  courts 
could  so  declare  as  a  matter  of  law.  Wheth- 
er or  not  articles  belonging  to  the  third  class 
were  within  the  statute  presented  a  question 
of  fact  for  the  jury. 

Tlie  defendants  argue  that  the  stipulation 
entered  into  places  Jamaica  ginger  in  the 
second  class  referred  to  in  the  Intoxicating 
Liquor  Cases,  as  a  medicinal  article  whose 
ordinary  use  is  the  relief  of  colic,  diarrhea, 
and  similar  disorders;  the-  use  of  culinary, 
toilet,  and  medicinal  articles  belonging  to 
this  class  as  substitutes  for  whisky  not  hav- 
ing been  in  the  legislative  mind  in  1881, 
the  statute  does  not  embrace  them  now; 
and  judgment  should  in  strictness  have  been 
rendered  against  the  state  on  the  stipula- 
tion. 

The  difficulty  with  this  argument  is  that 
the  Statute  of  1881  as  interpreted  in  the 
Intoxicating  Liquor  Cases  is  no  longer  ixi 
force.  In  1909  the  legislature  passed  a  new 
act  which  extended  the  prohibition  of  the 
law  to  the  manufacture  and  sale  of  intoxi- 
cating liquors  for  medical,  scientific,  and 
mechanical  purposes,  and  which  superseded 
the  old  definition  of  intoxicating  liquors. 

Sections  1  and  4  of  chapter  164  of  the 
Laws  of  1909  read  as  fpllows: 

"Section  1.  That  §  2451  of  the  General 
Statutes  of  Kansas,  1901,  be  amended  so  as 
to  read  as  follows:  Sec,  2451.  Any  person 
or  persons  who  shall  manufacture,  sell  or 
barter  any  spirituous,  malt,  vinous,  fer- 
mented or  other  intoxicating  liquors  shall 
be  guilty  of  a  misdemeanor  and  punished 
as  hereinafter  provided." 

"Sec.  4.  That  §  2460  of  the  General  Stat- 
utes of  Kansas,  1901,  be  amended  so  as  to 
read  as  follows:  Sec.  2460.  All  liquors 
mentioned  in  §  1  of  this  act  shall  be  con- 
strued and  held  to  be  intoxicating  liquors 
within  the  meaning  of  this  act."  Gen.  Stat. 
1909,  §§  4361,  4364. 

The  only  modification  of  the  Act  of  1909 
is  that,  under  an  act  passed  in  1911  (Laws 
1911,  chap.  178),  wholesale  druggists  of 
a,  certain  class  may  sell  alcohol  for  me- 
dicinal, scientific,  and  mechanical  purposes 
to  registered  pharmacists  engaged  in  good 
faith  in  the  retail  drug  business,  in  quanti- 
ties of  not  less  than  1  gallon  and  not  more 
than  5  gallons.  The  result  is  that  the 
court  has  before  it  for  interpretation  a 
statute  substituted  for  the  one  on  whicli 
the  defendants  rely  for  the  purpose  of.  meet- 
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ing  conditions  which  have  arisen  since  1881, 
tend  for  the  purpose  of  extending  and 
strengthening  the  prohibitory  law. 

In  the  case  of  State  v.  Rosa,  86  Kan.  799, 
121  Pac.  909,  an  interpretation  given  the 
act  of  1881  by  a  decision  rendered  in  1887 
was  pressed  upon  the  court.  In  response 
it  was  said:  •*The  legislature  has  traveled 
verv  far  since  that  statute  was  enacted  and 
that  case  was  decided,  and  a  person  would 
make  a  great  mistake  to  rest  conduct  upon 
the  liquor  law  as  it  tlien  stood.  The  schemes 
and  shifts  and  devices  to  evade  the  law 
have  been  so  numerous  and  cunning,  and 
the  social  benefits  hoped  for  from  regula- 
tion of  the  liquor  traflic  have  been  so  per- 
sistently circumvented,  that  the  legislature 
has  felt  it  necessary  again  and  again  to 
call  upon  the  people  to  make  personal  for- 
bearances in  the  interest  of  what  has  been 
esteemed  the  general  welfare."  p.  802. 

One  of  the  perfectly  natural  and  in- 
evitable consequences  of  the  strict  enforce- 
ment of  the  prohibitory  law  was  that  per- 
sons with  alcoholic  addictions  and  others 
desiring  the  stimulating  effect  of  alcohol 
should  turn  to  the  nearest  substitutes  for 
the  usual  intoxicating  agents.  In  1881  it 
was  known  that  persons  would  use  bay  rum 
for  purpose  of  intoxication.  Intoxicating 
Lriquor  Cases,  25  Kan.  751,  762,  37  Am. 
Rep.  284.  Extract  of  lemon  has  been  used 
for  the  same  purpose  with  success.  Hol- 
comb  V.  People,  49  111.  App.  73.  The  same 
is  true  of  essence  of  cinnamon  (State  v. 
Muncey,  28  W.  Va.  494),  and  Jamaica 
ginger  cases  are  ©ommon  in  the  books. 
Mitchell  V.  Com.  106  Ky.  602,  51  S.  W.  17; 
Arbuthnot  v.  State,  56  Tex.  Crim.  Rep.  517, 
120  S.  W.  478;  Bertrand  v.  State,  73  Miss. 
51,  18  So.  545. 

In  the  case  of  Mitchell  v.  Com.  106 
Ky.  603,  51  S.  W.  17,  the  opinion  reads: 
"Appellant  was  convicted  of  the  offense  of 
selling  intoxicating  liquors  in  violation  of 
a  special  act  applicable  to  Laurel  and  four 
other  counties.  The  sole  proof  was  of  a 
phial  of  Jamaica  ginger.  White's  brand. 
It  is  claimed  that  this  was  a  variance.  It 
was  not  a  variance  if  Jamaica  ginger  was 
a  spirituous  liquor.  The  jury  found  that 
it  was.  But  the  objection  is  urged  that 
there  was  no  evidence  to  support  this  find- 
ing, as  both  the  vendor  and  vendee  swore 
it  was  not  intoxicating.  Evidence  of  a 
druggist  was  introduced  that  the  regula- 
tion requirement  of  Jamaica  ginger  was  96 
per  cent  alcohol  and  4  per  cent  ginger.  If 
the  jury  believe  this  testimony,  and  believed 
that  the  phial  contained  Jamaica  ginger 
(and  it  was  bought  and  sold  as  such),  they 
were  authorized  to  conclude  that  it  was 
intoxicating.  Moreover,  we  think  that, 
without  the  druggist's  evidence,  it  is  a  mat- 
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ter  of  common  knowledge  that  Jamaica 
ginger  is  an  intoxicant  and  a  spirituous 
liquor,  and  it  is  hardly  more  necessary  to 
introduce  testimony  of  that  fact  than  it 
would  be  of  whisky."    p.  603. 

It  will  not  be  assumed  that  the  legisla- 
ture was  ignorant  of  the  fact  that  persons 
deprived  of  their  usual  stimulants  would 
resort  to  substitutes,  or  that  dealer.s  witli 
an  eye  to  profit  would  supply  customers 
desiring  stimulants  with  fair  substitutes. 

In  1909  the  small  remedial  value  of  al- 
coholic stimulants,  as  compared  with  the 
former  popular  notion  regarding  their  cura- 
tive properties,  had  been  establislied.  Tlie 
pathway  to  inebriety  through  the  use  of 
patent  and  other  medicines,  consisting  of 
intoxicating  liquor  containing  some  barks 
or  drugs  or  roots  or  seeds  having  more  or 
less  medicinal  property,  had  been  unmasked. 
The  United  States  Pharmacopoeia,  which 
lists  straight  alcohol, — the  common  bever- 
age of  a  certain  class  of  drinkers, — was  no 
longer  the  touchstone  by  which  to  divide 
medicines  from  intoxicants.  None  of  the 
social  disasters  which  had  been  predicted  as 
results  of  the  Law  of  1881  had  befallen  the 
state.  Fear  lest  the  law  might  be  brought 
into  disrepute  by  encroachment  on  the  right 
to  use  preparations  containing  alcohol  was 
no  longer  entertained.  Nearly  thirty  years* 
experience  disclosed  that  restraints,  \vhich 
year  by  year  had  been  continually  imposed, 
and  which  would  have  been  regarded  as  un- 
necessary and  unreasonable  when  the  law 
v;as  new  and  strange,  were  lit  and  whole- 
some, and  were  approved  by  public  senti- 
m.ent.  The  progress  of  events  had  been 
such,  when  the  legislature  approached  a 
revision  of  the  law  of  1909,  that  the  intel- 
lectual, moral,  social,  and  legal  atmosphere 
had  become  a  wholly  different  medium  from 
that  in  which  the  legislature  of»  1881  la- 
bored. If  in  the  Act  of  1909,  which  cut  off 
the  sale  of  intoxicating  liquors  for  even 
medicinal  purposes,  the  legislature  had  in- 
serted the  following  definition:  All  liquors 
mentioned  in  §  1  of  this  act,  and  all  other 
liquors  or  niixtures  thereof,  by  whatever 
name  called,  which  will  produce  intoxica- 
tion, shall  be  considered  and  held  to  be 
intoxicating  liquors, — no  one  w^ould  have 
regarded  the  language  as  unfortunately 
chosen,  or  as  tending  to  produce  prejudice 
against  the  law,  or  as  unnecessary  or  un- 
reasonable because  reaching  culinary,  toilet, 
or  medicinal  preparations  in  fact  intoxicat- 
ing: and  used  as  substitutes  for  w^hfskv. 
The  spirit  and  internal  sense  of  the  law 
v.*ould  have  been  regarded  as  identical  with 
the  ordinary  and  popular  signification  of  the 
plain  words.  The  suggested  definition  is 
precisely  the  one  contained  in  the  Law  of 
1881. 
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Since  the  court,  acting  according  to  its 
]ight  in  1881,  had  interpreted  the  definition 
contained-  in  the  earlier  statute  to  exclude 
from  the  class  "intoxicating  liquors/'  a 
class  of  liquors  which  were  intoxicating,  the 
legislature  repealed  the  definition  and  sub- 
stituted another,  which,  when  read,  as  it 
must  be,  with  §  1  of  the  Act  of  1909,  means 
and  says  this:  Any  spirituous,  malt,  vinous, 
or  fermented  liquor  shall  be  construed  and 
held  to  be  intoxicating  liquor,  and  any  other 
liquor  which  is  intoxicating  in  fact  shall 
be  deemed  and  held  to  be  an  intoxicating 
liquor.  The  legislature  was  not  doing  an 
idle  thing  by  repealing  one  definition  and 
substituting  another.  It  intended  to  change 
the  law,  and  the  result  is  that  the  classi- 
lieatkm  established  by  the  Intoxicating 
Liquor  Cases  is  abrogated.  Liquors  belong- 
ing  to  the  first  class  there  described,  such 
as  whisky,  brandy,  gin,  wine,  beer,  and  the 
like  are  still  to  be  construed  to  be  intoxi- 
cating. All  other .  liquors  belong,  to  the 
tiiird  e)aM,-  and  the  rule  or  test  is  this : 
If  the  liquor  be  suck  thai/  the  dia$mMv^ 
character  and  effect  of  intoxicating  liquor 
be  absent,,  it  ia  outside  the  statute.  If 
the  distinctive  character  and  effect,  of  in- 
toxicating liquor  be  present,  it  is  within 
the  statute.  The  fact  is  to  be  determined 
by  the  jury,  or  by  the  court  when  slotting 
as  a  trial  of  the  facts. 

li  in  any  case  the  liquor  sold  or  kept 
for  sale  be  identified  by  the  proof  as  plain 
whisky  or  brandy  or  gin  or  wine  or  beer, 
or  other  spirituous,  malt,  vinous,  or  fer- 
mented liquor  of  the  kind  specifically  menr 
tioned  in  the  statute,  it  shfdl  be  eonatrued 
and  held  to  be  intoxicating.  Aa  to  such 
liquors  the  statute  simply  declares  what 
the  courts  and  everybody  else  know.  If 
the  liquor  sold  or  kept  for  sale  be  not  so 
identified,  but  belong  by  name  or  qualifica* 
tion  of  name  to  some  other  class,  or  be  un- 
classified, its  intoxicating  character  must 
be  submitted  to  the  jury,  or  tp  the  .court 
when  trying  the  facts,  as  a  question  of 
fact.  In  sucb  cases  the  evidence  may  relate 
to  ita  nature  and  constituent  elements,  its 
ordinary  uae,  its  susceptibility  to  use  as  an 
intoxicant,  the  extent  of  such  use,  and  all 
other  matters  which  in  the  particular  in* 
stance  will  aid  in  determining  the  issue. 

The  evidence  in  the  cases  under  consid- 
eration  was  amply  sufficient  to  warrant  a 
finding  that  Jamaica  ginger  is  an  intoxicat- 
ing liquor  within  the  meaning  of  the  stat- 
ute. 

The  court  has  repeatedly  held  that  the 
imrious  provisions  of  the  intoxicating  liquor 
statutes  are  to'  be  construed  as  a  compre- 
hensive whole  directed  to  a  common  end. 
Wlien  the  Act  of  1900  became  effective,  the 
injunction  statute  was  not  amended  in  any 
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sense  of  the  term,  but  the  words  "intoxi- 
cating liquors,"  used  there  and  used  else- 
where throughout  the  body  of  the  pro- 
hibitory law,  became  impressed  with  the* 
signification  given  them  by  the  Statute  of 
1909. 

The  judgment  in  each  of  the  three  cases 
is   affirmed. 

Porter,  J.,  dissenting: 

I  cannot  concur  in  the  majority  opinion. 
All  prohibitory  legislation  since  1881  has 
proceeded  upon  the  supposition  that  the 
words  "intoxicating  liquors"  had  been  de- 
fined by  this  court  in  the  able  opinion  ren- 
dered by  Justice  Brewer,  which  is  referred 
to  in  the  majority  opinion  in  this  case.  It 
was  there  held  that  it  was  not  the  intention 
of  the  legislature,  by  the  terra  "intoxicat- 
ing liquors"  in  the  Act  of  1881,  to  include 
extract  of  lemon  and  dozens  of  other  well- 
known  compounds  that  are  in  daily  use 
in  the  household  and  sold  everywhere  by 
druggists.  I  have  no  reason  for  believing, 
and  the  majority  opinion  suggests  no  real 
reason  why  the  court  should  say  now  that 
the  legislature  in,teoded  by  the  Amendment 
of  1909  to  extend  the  scope  and  meaning  ol 
the  words  "intoxicating  liquors."  To  my 
mind  it  is  clearly  manifest  that  the  legis- 
lature mer^y  intended  to  do  away  with  tUa 
provision  of  the  iormer  law  permitting  the 
sale  of  intoxicating  Uquors  for  certain  ex- 
cepted purposes. 

Section  1  of  the  original  parohibitory 
liquor  law  reads  as  follows:  "Any  person 
or  persons  M'ho  shall  manufacture,  sell  dr 
barter  any  spirituous,  maH»  vinous,  for* 
mented  or  other  intoxicating  liquors,  shall 
be  guilty  of  a  misdemeanor,  and  punished 
as  hereinafter  provided :  Provided^  hotcever^ 
that  such  liquors  may  he  sold  for  medical^ 
scientific  and  mechanical  purposes,  as  pro^ 
vided  in  this  act."    Gen.  Stat.  1901,  §  2451. 

The  only  change  in  this  section  by  tlie 
Act  of  1909  was  to  omit  the  proviso  that 
liquors  might  be  sold  for  the  three  excepted 
purposes.  The  original  act  (Gen.  Stat.  1901, 
§  2460)  defined  intoxicating  liquors  in  the 
following  language:  "All  liquors  mentioned 
in  §  one  of  this  act,  and  all  other  liquors 
or  mixtures  thereof,  by  whatever  name 
called,  that  will  produce  intoxication,  shall 
be  considered  and  held  to  be  intoxicating 
liquors  within  the  meaning  of  this  act." 

This  section  was  in  the  law  when  Judge 
Brewer  wrote  the  opinion  for  the  court  de- 
claring, that  the  legislature  never  intended 
such  a  sweeping  prohibition  as  to  include 
standard  articles,  which,  while  containing 
alcohol,  are  never  classed  as  containing  in- 
toxicating beverages.  The  legislature  of 
1909  amended  §  2460  and  to  ';  away  even 
the  restricted  definition  of  the  Act  of  1881. 
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Section  4  of  the  Act  of  1909,  reads:  "That 
§  2460  of  the  General  Statutes  of  Kansas 
1001,  be  amended  so  as  to  read  as  fol- 
lows: Sec.  2460.  All  liquors  mentioned 
in  §  1  of  this  act  shall  be  construed  and 
held  to  be  intoxicating  liquors  within  the 
meaning  of  this  act."  Laws  1909,  chap. 
164,  §  4,  Gen.  Stat.  1909,  §  4364. 

The  decision  in  this  case  may  work  sub- 
stantial justice  to  the  particular  druggist 
who  is  the  defendant,  but  it  renders  any 
druggist  in  the  state  liable  to  prosecution 
if  he  has  in  best  of  faith  sold  bay  rum, 
extract  of  lemon,  Jamaica  ginger,  or  num- 
erous other  tinctures  which  contain  a  large 
percentage  of  alcohol.  My  objection  to  the 
decision  is  that  it  legislates.  A  condition 
may  have  arisen  which  calls  for  the  enact- 
ment of  a  law  making  it  a  misdemeanor  to 
sell  any  tinctures  and  compounds  that  con- 
tain a  certain  percentage  of  alcohol,  but 


that  is  a  question  for  the  legislature.  Th« 
prohibitory  law  should  be,  and  always  ban 
been  by  this  court,  liberally  construed  for 
the  purpose  of  preventing  its  violation  by 
any  shift  or  device.  The  legislature  has 
always  responded  quickly  to  any  demand 
of  the  people  for  amendments  to  the  law  in- 
tended to  aid  in  its  vigorous  enforcement. 
If  they  had  intended  by  the  Act  of  1909  to 
overturn  the  decision  rendered  by  Judge 
Brewer  in  the  Intoxicating  Liquor  Cases,  25 
Kan.  751,  37  Am.  Kep.  284,  which  has 
stood  unchallenged  ever  sinee,  I  think  the 
legislature  could  have  found  appropriate 
words  for  expressing  such  an  intention,  aad 
tliat,  having  failed  so  to  amend  the  law, 
this  court  cannot  legislate  and  change  it 
notwithstanding  the  necessity  for  an  amend- 
ment. 

Petition  for  rehearing  denied. 


Annolatioii — ^Alcoholic  liquids  not  ostensibly  intended  for  beverages  «s 

within  prohibitory  or  regulatory  statute. 


As  the  title  suggests,  the  distinetive 
eharacterifitic  of  the  eases  falling  within 
the  soope  of  the  present  note  is  that  the 
liquor  involved,  irrespective  of  its  alco- 
holic content^  is  not,  ostensibly  at  least, 
intended  to  be  sold  as  a  beverage;  and 
the  note  is  not  concerned  with  liquids, 
e.  g.,  "near  beer/*  which  are  commonly 
sold  as  beverages,  "soft"  or  otherwise. 

Many  other  questions  regarding  the 
character  of  liquid  within  the  prohibi- 
tory or  regulatory  statutes  are  discussed 
in  the  notes  cited  in  the  L.R.A.  Indexes 
under  the  title,  "Intoxicating  Liquor,*' 
subtitle,  "Character  of  liquor." 

General  principles. 

The  question  whether  a  liquid  with  an 
alcoholic  content  and  capable  of  pro- 
ducing intoxication,  but  not  ostensibly 
intended  or  commonly  sold  as  a  beverage, 
is  within  the  prohibitory  or  regulatory 
statute  depends,  of  course,  to  a  great 
extent,  upon  the  question  whether  the 
statute  in  describing  the  liquors  or 
liquids  "within  its  scope  employs  merely 
general  descriptive  terms,  such  as  alco- 
holic liquors,  intoxicating  liquors,  spirit- 
uous, vinous,  or  malt  liquors,  etc.,  or 
uses  in  addition  specific  terms  like  "alco- 
holic decoctions,"  "bitters,"  etc.  Ob- 
viously, the  employment  of  such  specific 
terms  militates  strongly  against  the  con- 
tention, plausibly  made,  when  only  the 
general  terms  are  employed,  that  the  mis- 
chief aimed  at  by  the  statute  is  confined 
to  the  sale  of  beverages.  Again,  the 
force  of  such  a  contention  is  in  some  in- 
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stances  weakened  by  the  fact  that  the 
statute  contemplates  a  special  license  for 
the  sale  of  alcoholic  medicines,  etc. 

The  quantity  of  alcohol  which  a  liquid 
contains  does  not  necessarily  determine 
whether  or  not  it  is  intoxicating  within 
the  contemplation  of  a  prohibitory  law, 
but  the  object  for  which  it  is  used  and 
its  effects  when  used  must  aid  in  deter- 
mining whether  or  not  its  sale  is  pro- 
hibited. State  V.  Coulter  (1888)  40  Kan. 
87,  19  Pac.  368. 

It  is  proper  to  prove  that  an  article 
was  bought  and  used  for  a  beverage,  and 
drank  as  such  by  many  persons  in  the 
community  or  elsewhere,  its  nature  being 
illustrated  by  the  uses  to  which  it  is  put. 
Carl  V.  State  (1888)  87  Ala.  17,  4  L.R.A. 
380,  6  So.  118,  8  Am.  Crim.  Rep.  404. 

A  compound  is  an  intoxicating  liquor 
when  it  is  intended  for  use  as  a  beverage, 
or  is  capable  of  being  so  used,  and  con- 
tains alcohol  obtained  by  fermentation 
or  the  additional  process  of  distillation, 
in  such  a  proportion  that  it  will  produce 
intoxication  when  taken  in  such  quanti- 
ties as  may  practically  be  drunk.  Ma- 
lone  V.  State  (1899)  —  Tex.  Crim.  Rep. 
— ,  51  S.  W.  381. 

If  the  quantity  of  a  concoction  re- 
quisite to  a  state  of  intoxication  may  be 
safely  used,  it  is  a  compound  reasonably 
liable  to  be  used  as  an  intoxicating 
beverage,  as  the  quantity  alone  required 
to  produce  intoxication  is  immaterial  so 
long  as  the  compound  is  agreeable  to  the 
taste  and  the  necessary  quantity  may  be 
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safely  taken.     Wadsworth  v.  Dtimiam 
(1892)  98  Ala.  610,  13  So,  597. 

If  an  alcoholic  preparation  is  so  de- 
natured as  to  render  the  mixture  totally 
incapable  of  being  used  as  a  beverage, 
it  will  not  come  within  the  purview  of 
laws  against  a  sale  of  intoxicating  li- 
quors, and  whether  such  is  the  fact  is  a 
question  for  the  jury.  Mason  v.  State 
(1907)  1  Ga.  App.  534,  58  S.  E.  139. 

—  intent. 

Ordinarily,  the  intent  with  which  a 
preparation  designed  as  a  medicine  or 
food,  but  also  capable  of  producing  in- 
toxication, is  sold,  is  material.  Goode 
V.  State  (1905)  87  Miss.  495,  40  So.  12; 
State  V.  Lillard  (1883)  78  Mo.  136;  State 
V.  Costa  (1905)  78  Vt.  198,  62  Atl.  38. 

So,  in  Walker  v.  Dailey  (1901)  101 
BL  App.  575,  an  action  for  damages 
against  a  merchant  for  the  sale  of  in- 
toxicating liquors  to  plaintiff's  husband, 
causiz^  his  death,  the  intoxicating  liquor 
being  lemon  extract,  the  court  said  that 
in  the  case  of  such  a  merchant  they  re- 
garded the  question  whether  the  sale  was 
a  shift  or  device  to  evade  the  law  as 
being  of  controlling  importance,  and 
that,  if  defendant  kept  and  sold  the  ex- 
traet  for  culinary  purposes  only,  and  if 
the  sale  was  made  without  knowledge  by 
defendant  or  his  clerk  that  it  was  bought 
for  the  purpose  of  using  it  as  an  in- 
toxicating beverage,  he  should  not  be 
held  liable  for  the  use  made  of  the  arti- 
cle after  it  left  the  store. 

In  Btate  v.  Hastings  (1911)  2  Boyee 
(Del)  482,  81  Atl.  403,  it  is  held  that  a 
sale  of  Jamaica  ginger  is  not  a  violation 
of  a  liquor  statute,  if  it  is  sold  in  good 
faith  as  a  loedicine,  but  that,  to  avail 
himself  of  this  special  defense,  the  de- 
fendant most  prove  it  to  the  satisfaction 
of  the  jury. 

Under  a  statute  making  it  unlawful 
for  any  person  to  sell  for  medicinal  pur- 
poses any  malt,  fermented,  or  intoxicat- 
ing liquors  without  first  having  secured  a 
druggist's  permit,  with  a  proviso  that  it 
*'shall  not  be  construed  to  interfere  in 
any  manner  with,  .  .  .  nor  to  pre- 
vent shopkeepers  from  dealing  in  or  sell- 
ing the  commonly  used  medicines  and 
poisons,"  nor  from  dealing  in,  and  sell- 
ing, patent  or  proprietary  medicines,  it 
is  a  question  for  the  jury  to  determine 
whether  a  sale  of  patent  medicines  was 
made  in  good  faith  as  medicines,  or 
whether  they  were  sold  as  intoxicating 
liquors  as  a  beverage.  State  v.  Williams 
(1905)  14  ir.  B.  411,  104  N.  W.  546. 

The  uses  to  which  a  compound  com- 
posed of  30  per  cent  alcohol  and  the  bal- 
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anee  of  water,  drugs,  barks,  or  seeds, 
having  medicinal  qualities,  is  ordinarily 
put,  the  purposes  for  which  it  is  usually 
bought,  and  its  effects  upon  the  system, 
are  material  facts,  from  which  may  be 
inferred  the  intention  of  the  seller,  and 
if,  from  all  the  facts  and  circumstances, 
it  appears  that  the  sale  is  of  the  other 
ingredients  as  a  medicine,  and  not  of  the 
liquor  as  a  beverage,  the  seller  is  pro> 
tected.  Ejng  v.  State  (1881)  58  Misa 
737,  38  Am.  Rep.  344;  Bertrand  v.  State 
(1895)  73  Miss.  51, 18  So.  545. 

When  medicines,  bitters,  and  tinctures 
are  made  and  sold  in  good  faith,  they 
will  not  be  regarded  as  intoxicating  li- 
quors, though  in  fact  intoxicating;  but  if 
intended  to  be  used  as  intoxicating  bever- 
ages, they  will  be  within  an  intoxicating 
liquor  statute,  however  disguised,  the 
presumption  being  that  the  article  is 
what  it  purports  to  be.  Russell  v.  Sloan 
(1861)  33  Vt.  656. 

When  a  medicine  or  other  preparation 
containing  enough  alcohol  to  make  a 
man  drunk  is  sold  and  bought  for  that 
purpose,  it  is  by  the  act  of  the  parties 
given  a  status  with  intoxicating  liquors. 
State  V.  Kezer  (1901)  74  Vt.  50,  52  Atl. 
116. 

So  Pabst  Extract  came  within  the  pro* 
hibition  of  the  sale  of  any  malt  liquor 
to  be  used  as  a  beverage,  although  there 
was  testimony  that  it  was  not  suitable 
for  use  as  a  beverage,  where  it  was  sold 
to  a  man  who  had  called  for  whisky,  and 
not  upon  a  physioian's  prescription. 
Bemer  v.  McHenty  (1915)  169  Iow»,  483, 
151  N.  W.  450. 

But  in  some  cases  it  has  been  held, 
under  particular  statutory  provisions, 
that  the  intent  with  which  the  prepara- 
tion is  sold  is  immaterial. 

Thus,  in  Pike  v.  State  (1899)  40  Tax. 
Crim.  Rep.  613, 51  S.  W.  395,  it  was  held, 
under  a  statute  prohibiting  the  sale  in  a 
local  option  district  of  intoxicating  li- 
quor except  upon  prescription  or  for 
sacramental  purposes,  that,  in  a  prosecu- 
tion for  the  sale  of  Black  Berry  Cordial, 
where  it  was  not  claimed  to  have  been 
sold  on  prescription  or  for  sacramental 
purposes,  the  gist  of  the  offense  was  sell- 
ing an  intoxicating  liquor,  and  the  in- 
toxicating character  of  the  liquor  being 
established,  and  no  issue  of  a  bona  fidie 
mistake  of  fact  as  to  its  intoxicating 
character  being  made' by  defendant,  the 
intent  or  purpose  for  which  he  sold  the 
liquid  was  irrelevant  and  immaterial. 

So  the  fact  that  defendant  sold 
"Strengthening  CordiaP*  and  "Ginger 
Tonic"  in  good  faith  as  medicine  is  not 
a  defense  under  a  statute  making  it  nn* 


246 


ANNO.— ALCOHOLIC  LICJUOR  NOT  INTENDED  AS  BEVERAGR 


lawful  to  sell  ^^any  intoxicating  decoc- 
tion, mixture,  compound,  or  bitters  what- 
ever, in  any  quantity  or  for  any  use  or 
purpose."  Compton  v.  State  (1891)  95 
Ala.  25,  11  So.  t)9. 

And  under  a  statute  covering  "any 
compound  or  preparation  thereof  com- 
monly called  tonics,  bitters,  or  medicated 
liquors,"  it  is  no  defense  to  say  that,  not- 
withstanding the  fact  that  the  liquor  is 
intoxicating,  it  is  sold  for  use  as  a  medi- 
cine. Stelle  V.  State  (1906)  77  Ark. 
441,  92  S.  W.  630. 

And  the  sale  of  a  medicinal  prepara- 
tion capable  of  being  used  as  a  beverage 
and  containing  such  a  percentage  of  alco- 
hol that,  if  drunk  to  excess,  it  will  pro- 
duce intoxication,  is  within  the  meaning 
of  an  act  prohibiting  the  sale  of  "spirit- 
uous, malt,  or  intoxicating  liquors"  with- 
out taking  out  a  specified  license,  wheth- 
er the  vendor  in  making  the  sale 
intenSed  that  it  should  be  used  as  a 
medicine  or  otherwise,  and  without  ref- 
erence to  the  purpose  for  which  it  was 
bought  by  the  ])urchaser.  Chapman  v. 
State  (1896)  100  Ga.  311,  27  S.  E.  789. 
And  the  same  is  true  under  a  statute 
prohibiting  the  sale  without  a  license  of 
'^spirituous,  malt,  or  any  intoxicating 
liquors  or  liquor."  Col  well  v.  State 
(1900)  112  Ga.  75,  37  S.  E.  129. 

And  under  a  statute  requiring  a  li- 
cense to  sell  intoxicating  liquors  for 
medical  purposes  the  intent  with  which 
intoxicating  liquors  were  sold  without 
such  a  license  is  immaterial.  State  v, 
Benson  (1912)  154  Iowa,  313, 134  N.  W. 
851. 

In  Com.  V.  Hallett  (1869)  103  Mass. 
452,  it  was  held  that,  in  a  prosecution 
for  the  unlawful  sale  of  intoxicating  li* 
quors,  the  defendant  might  show  that  the 
article  sold  was  a  medicine,  or  that  it 
was  not  intoxicating  liquor,  but  that  up- 
on its  being  established  that  the  article  I 
sold  was  in  fact  an  intoxicating  liquor, ' 
the  fact  that  he  sold  it  in  good  faith  as  a 
medicine,  or  did  not  know  the  Planta- 
tion Bitters  which  he  sold  was  intoxi- 
cating, was  immaterial. 

And  in  King  v.  State  (1889)  66  Miss. 
502,  6  So.  188,  it  was  held,  under  a  stat- 
ute providing  that  it  shall  be  unlawful 
"for  any  person  to  sell  or  give  aw^ay  in 
any  public  place,  or  for  the  purpose  of 
inducing  trade,  any  intoxicating  or  malt 
liquors  or  any  kiad  of  bitters  in  any 
quantity  whatever,"  that  proof  of  sale 
of  an  article  known  as  Pineapple  Bahn, 
and  of  its  intoxicating  nature,  makes  a 
prima  facie  ease  against  defendant,  and 
it  then  devolves  upon  him  to  show  that 

U  was  a  medicine,  and  not  a  liquor,  and 
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it  is  immaterial  that  he  sold  the  article 
in  good  faith  as  a  medicine  or  that  he 
did  not  kno^  that  it  was  intoxicating. 

The  fact  that  defendant  sold  strength- 
ening cordial  and  ginger  tonic  in  good 
faith  as  a  medicine  is  not  a  defense  un- 
der a  statute  making  it  unlawful  to  sell 
"any  intoxicating  decoction,  mixture, 
compound,  or  bitters  whatever  in  any 
quantity  or  for  any  use  or  purpose." 
Compton  V.  State  (1891)  95  Ala.  25,  11 
So.  69. 

And,  in  Petteway  v.  State  (1896)  36 
TeXi  Crim.  Rep.  97,  35  S.  W.  646,  where 
defendant  was  charged  with  pursuing 
the  occupation  of  selling  spirituous, 
vinous,  and  malt  liquors  and  medicated 
bitters  in  quantities  of  a  gallon  and  less 
without  having  previously  paid  the  occu- 
pation tax  due  thereon,  the  particular 
liquor  he  was  charged  with  selling  be* 
ing  brandy  cherries,  the  court  said  that 
proof  as  to  the  question  of  intent  on 
the  part  of  the  seller  was  inadmissible, 
as  there  was  no  contention  that  he  was 
mistaken  as  to  the  fact  that  that  he  was 
selling  brandy  cherries,  and  it  was  a 
simple  question  of  fact  as  to  whether  the 
sale  of  brandv  cherries  was  a  sale  of 
spirituous  liquors. 

See  also  in  McDaniel  v.  State  (1901) 
—  Tex.  Crim.  Rep.  — ,  65  S.  W.  1068, 
where  defendant  was  charged  with  sell- 
ing Peruna  and  Lemon  Ginger  in  viola- 
tion of  the  local  option  law,  and  there 
was  no  question  that  the  liquors  were 
intoxicating  and  the  purchasers  became 
very  much  intoxicated  from'  drinking  it. 
An  offer  by  defendant  to  prove  by  a 
third  party  from  whom  he  bought  the 
Peruna  that  he  told  defendant  it  was 
not  violative  of  the  local  option  law  to 
handle  and  sell  it,  for  the  purpose  of 
showing  his  intent,  was  properly  ex- 
cluded. 

Medicinal  componnds  —  in  general. 

So  long  as  liquors  retain  their  intoxi- 
cating^ character  and  are  capable  of  use 
as  a  beverage,  notwithstanding  other  in- 
gredients may  have  been  mixed  there- 
with, they  fail  under  the  ban  of  the  law; 
but  when  they  are  so  compounded  with 
other  substitutes  as  to  lose  the  distinc- 
tive character  of  intoxicating  liquors  and 
be  no  longer  desirable  for  use  as  a  stimu- 
lating beverage,  and  are  in  fact  medi- 
cine, then  their  sale  is  not  prohibited. 
Carl  V.  State  (1889)  89  Ala.  93,  8  So. 
156. 

A  medicinal  preparation  capable  of  be- 
ing used  as  a  beverage,  which  contains 
such  a  percentage  of  alcoliol  that  if 
drunk  to  excess  will  produce  intoxica- 
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tion,  is  within  the  meaning  of  an  act 
Trhich  prohibits  the  sale  of  spirituous, 
xualty  or  intoxicating  liquors  without  a 
license.  Chapman  v.  State  (1896)  100 
Ga.  311,  27  S.  E.  789;  this  case  is  fol- 
lowed in  Coldwell  v.  State  (1900)  112 
eta.  75,  37  S.  E.  129,  under  a  statute 
which  adds  the  words  "or  bitters"  after 
the  word  **liquors." 

If  spirituous  or  vinous  liquor  be  pres- 
ent as  a  predominant  element,  the  fact 
is  immaterial  that  the  bitters  or  other 
beverage  may  be  qualified  by  other  in- 
gredients distinguishing  it  as  a  tonic  or 
medicine.  Wall  v.  State  (1885)  78  Ala. 
417. 

And  the  mere  fact  that  a  mixture  may 
have  medicinal  virtues  does  not  take  it 
from  under  the  ban  of  the  law  against 
the  sale  of  intoxicants.  Mason  v.  State 
(1907)  1  Ga.  App.  534,  58  S.  E.  139. 

So  the  sale  of  malt  extract  may  come 
within  an  intoxicating  liquor  statute,  al- 
though it  is  ordinarily  used  as  a  medi- 
cine, if  it  is  sold  for  the  purpose  of  being 
used  as  a  beverage-  State  v.  Costa 
(1905)  78  Vt.  198,  62  Atl,  38. 

But  a  dru^ist  or  other  dealer  having 
lawful  authority  to  sell  proprietary  and 
medicinal  preparations  is  not  guilty  of  a 
crime  on  every  occasion  when  he  makes 
a  sale,  even  though  the  purchaser 
through  a  morbid  craving  for  alcoholic 
stimulants  may  convert  the  medicinal 
preparation  into  a  medium  to  produce  a 
dmnken  debauch.  Goode  v.  State 
(1905)  87  Miss.  495,  40  So.  12. 

If  the  article  sold  was  a  medical  com- 
pound with  only  sufficient  gin  included 
to  preserve  it  or  to  extract  the  medicinal 
properties  from  the  ingredients,  and  was 
not  usually  sold  as  a  beverage,  but  as  a 
medicine,  it  would  not  come  within  an 
intoxicating  liquor  statute.  Pearce  v. 
State  (1905)  48  Tex.  Crim.  Rep.  352,  88 
S.  W.  234, 13  Ann.  Cas.  636. 

If  the  liquor  sold  is  a  medicinal  prepa* 
ration,  and  not  intoxicating  when  taken 
in  such  quantities  as  could  be  practical- 
ly drunk,  it  will  not  come  within  the 
statute.  Arbuthnot  v.  State  (1909)  56 
Tex.  Crim-  Rep.  517,  120  S..W.  478. 

If  a  preparation  is  not  intended  as  a 
beverage,  but  is  put  up  in  good  faith  as 
a  medical  preparation  and  is  advertised 
and  sold  only  as  such,  and  there  are  rea- 
sonable grounds  to  believe  that  it  pos^ 
sesses  curative  qualities,  and  no  more 
spirits  are  used  in  its  preparation  than 
are  reasonably  necessary  to  extract  and  j 
hold  in  solution  the  medicinal  properties 
of  the  various  drugs  employed,  such 
preparation  is  medicinal,  and  does  .not 

lose  its  character  as  such,  although  it  is 
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intoxicating  when  used  to  excess.   Unit- 
ed States  V.  Stubblefield  (1889)  40  Fed 
454, 

One  charged  with  the  sale  of  a  prepa- 
ration put  up  in  sealed  bottles  and  known 
as  "tolu,''  under  a  statute  prohibiting  the 
sale  of  any  intoxicating  liquor  whatever, 
was  entitled  to  present  evidence  as  to  the 
ingredients  of  the  preparation  and  the 
effect  of  it  upon  a  witness  when  he  had 
taken  it  according  to  prescription. 
Prather  v.  State  (1882)  12  Tex.  App.  401. 

Evidence  that  a  preparation  is  classed 
by  the  Treasury  Department  under  the 
internal  revenue  law  as  a  proprietary 
medicinal  preparation  is  irrelevant,  be- 
ing mere  hearsay,  and  having  no  ten- 
dency  to  rebut  the  fact  that  the  beverage 
contained  spirituous  liquor  in  suf- 
ficient quantities  to  produce  intoxication. 
Wall  V.  State  (Ala.)  supra. 

Evidence  as  to  how  certain  bitters 
were  labeled  was  irrelevant,  as  it  ren* 
dered  them  neither  more  nor  less  intoxi- 
cating. Carson  v.  State  (1881)  69  Ala. 
235. 

Testimony  of  a  prosecuting  witness 
that  the  bisters  he  bought  from  defend- 
ant tasted  or  smelt  like  whisky,  but  he 
did  not  think  there  was  any  spirituous 
liquor  in  it,  and  that  he  took  it  for  bit- 
ters and  never  got  drunk  on  it,  was  suf- 
ficient to  warrant  the  jury  in  finding  that 
it  was  whiskv  or  a  mixture  thereof.  Rush 
V.  Com.  (1898)  20  Ky.  L.  Rep.  673,  47 
S.  W.  585. 

Proof  of  the  sale  of  an  article  known 
as  "Pineapple  Balm,"  and  that  it  was 
intoxicating,  made  a  prima  facie  ease 
against  defendant,  and  it  then  devolved 
upon  him  to  show  that  it  was  a  medicine, 
and  not  a  liquor.  King  v.  State  (1889) 
66  Ml88.  502,  6  So.  188. 

Where  the  liquid  sold  was  in  a  bottle 
marked  "Hostetters  Bitters"  and  "Pat* 
ent  Medicine,"  it  was/ competent  to  prove 
that  the  contents  were  intoxicating  and 
tasted  like  whisky.  Parrott  v.  Com. 
(1884)  6  Ky.  L.  Rep.  221  (abstract). 

But  where  the  indictment  only  charged 
the  sale  of  spirituous,  vinous,  or  malt 
liquors,  it  must  be  shown  by  the  evidence 
that  the  liquid  sold,  known  as  Barter's 
Wild  Cherry  Tonic,  contained  such  li- 
quors, and  testimony  by  persons  who  had 
tasted  it,  that  it  tasted  like  whisky  and 
had  a  similar  effect,  would  not  be  con- 
clusive upon  the  question.  Brantley  v. 
State  (1890)  91  Ala.  47,  8  So.  816. 

—  specific,    oompoiuids     held     w-itliin. 

statute** 

Intoxicating  Liquor  Cases  (1881)  25 
Ean.  751,  37  Am.  R^^  284,  involving  the 
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selling  of  bay  rum,  tincture  of  gentian, 
essence  of  lemon,  McLean's  cordial,  a 
preparation  of  whisky,  tolu,  and  wild 
cherry,  and  a  preparation  of  whisky  and 
prickly-ash  bitters,  is  set  out  with  suf* 
ficient  particularity  in  State  v.  Miller, 
ante,  238. 

The  sale  of  intoxicating  bitters  is  spe- 
cifically prohibited  by  some  statutes. 
Berney  v.  State  (1881)  69  Ala.  233; 
Oostorf  V.  State  (1882)  39  Ark.  450; 
Howell  V.  State  (1883)  71  Ga.  224,  51 
Am.  Rep.  259;  Mason  v.  State  (1907)  1 
Ga.  App.  534,  58  S.  E.  139;  State  v.  Wil- 
son (1883)  80  Mo.  303;  State  v.  Meese 
(1893)  38  S.  0.  261,  16  S.  E.  893;  Cous- 
ins V.  State  (1904)  46  Tex.  Grim.  Rep. 
87,  79  S.  W.  549;  State  v.  Raymond 
(1882)  20  W.  Va.  18,  43  Am.  Rep.  787. 

In  Allred  v.  State  (1889)  89  Ala.  112, 
8  So.  56,  it  was  held  that  an  indictment 
charging  the  sale  of  intoxicating  bitters 
does  not  charge  an  offense  under  a  stat- 
ute requiring  a  license  for  engaging  in 
the  business  of  selling  '^vinous,  spirit- 
uous, or  malt  liquors,"  and  that  whether 
the  bitters,  although  shown  by  the  evi- 
dence to  be  intoxicating,  were  spirit- 
uous, vinous,  or  malt  liquors,  is  a  ques- 
tion for  the  jury.  But  this  case  was 
overruled  in  Brantley  v.  State  (1890)  91 
Ala.  47,  8  So.  816,  on  the  ground  that 
there  was  a  statutory  provision  covering 
intoxicating  bitters  which  apparently 
was  overlooked  by  the  court  in  that  case. 

Busby's  Bitters  or  Busby's  Improved 
System  Invigorant,  purchased  to  be 
drunk  as  a  beverage,  and  when  so  drunk 
producing  intoxication,  came  within  a 
statute  prohibiting  the  sale  of  '^vinous 
or  spirituous  liquors  of  any  kind.''  Eyall 
V.  State  (1885)  78  Ala.  410. 

Fitzpatrick's  Bitters,  containing  cer- 
tain drugs  and  extracts  known  to  materia 
medica,  and  also  containing  58  per  cent 
proof  spirits,  is  a  {^reparation  of  ardent 
spirits  or  medicated  liquors  within  a 
statute.  Foster  v.  State  (1880)  36  Ark. 
258. 

Home  Stomach  Bitters  and  Home 
Sanitive  Cordial  containing  a  number  of 
medicinal  extracts,  tonics,  and  bitters 
and  22^  per  cent  of  alcohol,  together 
with  flavoring  substances,  are  within 
a  statute  prohibiting  the  sale  of  ar- 
dent spirits  and  any  compound  or  prep- 
aration thereof  commonly  called  tonics, 
bitters,  or  medicated  liquors.  Gostorf  v. 
State  (1882)  39  Ark.  450. 

Centennial  Tonic  Bitters,  a  compound 
consisting  of  water  and  30  per  cent  alco- 
hol medicated  with  a  few  bitter  herbs 
and  rock  candy,  comes  within  an  intoxi- 
cating liquor  statute,  the  testimony  as  a 
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whole  showing  that  it  was  capable  of 
being  used  as  a  beverage  and  was  actual- 
ly so  used.  McNiel  v.  Horan  (1912)  153 
Iowa,  630, 133  N.  W.  1070. 

De Witt's  Stomach  Bitters  was  held  to 
be  intoxicating  liquor  upon  its  being 
shown  by  a  witness  that  he  had  taken 
three  drinks  of  it  and  was  made  intoxi- 
cated thereby^  which  testimony  was  cor- 
roborated by  other  witnesses.  People  v. 
Seeley  (1905)  105  App.  Div.  149,  93  N. 
Y.  Supp.  982,  affirmed  without  opinion 
in  (1905)  183  N.  Y.  544,  76  N.  E.  1102. 

Bitters  sold  by  the  bottle,  in  which 
spirituous  liquors  form  the  principal  in- 
gredient, come  within  a  statute  prohibit- 
ing the  sale  of  bitters  or  other  beverages 
of  which  spirituous  liquor  forms  an  in- 
gredient. State  V.  Neese  (1893)  38  B.  0. 
261, 16  S.  E.  893. 

Medicated  bitters  producing  intoxica- 
tion are  intoxicating  liquors  within  a 
constitutional  provision.  James  v.  State 
(1886)  21  Ter.  App.  353,  17  S.  W.  422; 
Prinzel  v.  State  (1895)  35  T«x.  Crinu 
Rep.  274,  33  S.  W.  350. 

Doctor  Wilson's  Rocky  Mountains 
Herb  Bitters,  containing  alcohol  and  also 
certain  medicines  giving  it  genuine  medi- 
cinal properties,  is  within  a  statute  pro- 
hibiting the  sale  of  any  'intoxicating  li- 
quors and  medicated  bitters  containing 
alcohol,"  and  is  not  excepted  by  a  pro- 
vision as  to  liquors  of  any  kind  when 
prescribed  by  a  regular  physician  or  used 
solely  in  the  admixture  of  necessary 
remedial  compounds.  State  v.  Wilson 
(1883)  80  Mo.  303. 

Rochester  Tonic,  a  malt  liquid,  comes 
within  a  prohibition  of  the  sale  of.  any 
vinous,  malt,  or  fermented  liquors,  or 
any  other  intoxicating  drinks  of  any 
kind  whatsoever,  whether  or  not  it  is  in 
fact  intoxicatiz^.  United  States  v.  Cohn 
(1899)  2  Hid.  Terr.  474,  62  S.  W.  38. 

Diggs'  Appetizer,  a  preparation  com- 
posed of  30  per  cent  of  pure  alcohol, 
water,  glucose,  and  some  aromatic  flavor 
to  give  it  color,  and  sold  under  circum- 
stances which  would  charge  a  reasonable 
man  with  knowledge  that  it  was  being 
purchased  and  used  as  an  intoxicating 
beverage,  is  an  intoxicating  liquor,  and 
not  a  medicine.  United  States  v.  Bray 
(1902)  113  Fed.  1008. 

Quinine  and  whisky,  in  the  proportion 
of  10  grains  of  quinine  and  8  ounces  of 
whisky,  is  an  intoxicating  liquor  as  mat- 
ter of  law.  People  v.  Sharrar  (1910) 
164  Mkh.  267, 127  N.  W.  801, 130  N.  W. 
693. 

Phosphate  Lemon  Rye,  claimed  to 
have  been  designed  as  a  medicine,  but 
containing  23  per  cent  of  alcohol,  and 
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shown  elearly  to  have  been  sold  and 
used  as  a  beverage,  is  an  intoxicating 
liquor  within  a  prohibitory  statute.  State 
V.  Coulter  (1888)  40  KaA.  87,  19  Pac. 
368. 

Strengthening  cordial  and  ginger  tonic, 
which  contain  alcohol  in  sufficient  quan- 
tity to  produce  intoxication,  bought  and 
used  by  persons  as  beverages,  come  with- 
in the  designation,  ^intoxicating  decoo* 
tioB,  mixture,  compound,  or  bitters." 
Compton  v.  State  (1891)  95  AIa.  26,  11 
So.  69. 

McLean's  Strengthening  Cordial,  a 
compound  composed  in  part  o£  alcohol, 
which  was  intoxicating  and  could  be 
used,  and  was  used,  as  a  beverage,  came 
within  a  statute  prohibiting  the  sale  of 
tonics,  bitters,  or  medicated  liquors, 
though  such  statute  was  not  intended  to 
prohibit  the  ^ale  of  medicines.  Davis  v. 
State  (1887)  60  Ark.  17,  6  S.  W.  388. 

Common  cordial,  which  was  merely 
sweetened  and  flavored  whisky,  came  tin* 
der  a  statute  prohibiting  under  general 
terms  the  sale  of  any  kind  of  spirituous 
liquor.  State  v.  Bennet  (1842)  3  Harr. 
(DeL)  665. 

Blackberry  Cordial,  containing  about 
13  per  cent  of  alcohol,  and  shown  to  have 
produced  intoxication  in  specific  eases, 
was  an  intoxicating  liquor  within  a  local 
option  statute.  Pike  v.  State  (1899)  40 
Tex.  Crinu  Rep.  613,  51  S.  W.  395. 

Jamaica  ginger,  though  generally  used 
as  a  medicine,  m&y  be  classed  with  in- 
toxicating liquors  if  it  is  kept  and  sold 
as  a  beverage  rather  than  as  a  medicine. 
State  V.  Krinski  (1905)  78  Vt  162,  62 
Atl.  37.  And  in  Mitchell  v.  Com.  (1899) 
106  Ky.  602,  51  S.  W.  17,  it  was  held 
that  the  jury  was  justified  in  finding  that 
Jamaica  ginger  was  a  spirituous  liquor, 
upon  the  evidence  of  a  druggist  that  the 
regulation  requirements  of  Jamaica  gin- 
ger was  90  per  cent  alcohol  and  4  per 
cent  ginger,  although  both  the  vendor 
and  vendee  swore  that  it  was  not  in- 
toxicating, the  court  saying  that,  with- 
out the  druggist's  evidence,  it  is  a  matter 
of  common  knowledge  that  Jamaica  gin- 
ger is  an  intoxicant  and  spirituous  liquor, 
and  it  is  hardly  more  necessary  to  in- 
troduce testimony  of  that  fact  than  it 
would  be  concerning  whisky.  See  also 
State  v.  Millbb,  ante,  238,  holding  Ja- 
maica ginger  to  be  an  intoxicating  liquor. 

Peppermint  essence,  although  use^  al- 
most wholly  as  a  carminative,  but  which 
could  be  used  as  a  beverage,  and  was  sold 
by  a  dealer  knowing  or  acting  as  a  pru- 
dent person,  having  reason  to  know  that 
the  purchaser  wanted  it  to  drink,  and  not 
to  use  as  a  medicine,  comes  within  a  stat- 
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ute  prohibiting  the  sate  of  spirituous  and 
intoxicating  liquor,  or  a  mixed  liquor  of 
which  a  part  is  spirituous  or  intoxicat- 
ing. State  V.  Eeser  (1901)  74  Vt  50, 
52  Atl.  116. 

Essence  of  cinnamon  was  held  by  a 
divided  court  to  come  under  a  statute 
declaring  that  "all  mixtures  or  prepara- 
tions known  as  bitters  or  otherwise 
which  will  produce  intoxication,  whether 
intended  or  not,  shall  be  deemed  spiritu- 
ous liquors  within  the  meaning  of  this 
statute."  State  v.  Muncey  (1886)  28  W. 
Va.  494. 

Peruna  comes  within  the  prohibition  of 
the  sale  of  intoxicating  liquors.  Stelle 
V.  State  (1906)  77  Ark.  441,  92  S.  W. 
530;  McDaniel  v.  State  (1903*^  —  Tex. 
Crim.  Rep.  — -,  65  S.  E.  1068. 

^  oompoiuida  Held  not  xritliin  atatntea. 

A  sale  by  a  druggist  of  a  mixture  of 
gum  guaiacum  and  whisky  composed  of  2 
ounces  of  the  gum  and  4  ounces  of 
whisky,  to  be  used  as  a  medicine  for 
rheumatism,  the  compound  forming  a 
powerful  remedy,  which,  if  taken  in  larg- 
er quantities  than  1  teaspoonful  at  a 
time,  and  if  not  taken  in  milk,  would  pro- 
duce extreme  sickness,  was  not  a  spiritu- 
ous, vinous,  or  malt  liquor  within  a 
statute,  although  when  the  mixture  was 
first  made,  if  allowed  to  stand  for  a  time, 
the  whisky  might  have  been  separated 
from  the  other  ingredients.  Parker  v. 
State  (1903)  31  Ind.  App.  650,  68  N.  E. 
912. 

Grated  horse  radish  containing  no 
more  alcohol  than  was  prescribed  in  the 
formula  laid  down  in  the  United  States 
pharmacopceia,  which  was  not  more  than 
was  necessary  to  extract  the  strength  of 
the  drug,  and  which  was  used  as  a  medi- 
cine, and  could  not  have  been  reasonably 
drunk  in  such  quantities  as  would  pro- 
duce intoxication,  was  not  an  intoxicat* 
ing  liquor  within  a  local  option  statute. 
Kincaid  v.  State  (1906)  49  Tex.  Crim. 
Rep.  303, 122  Am.  St.  Rep.  809,  92  S.  W. 
415. 

Gum  camphor  dissolved  in  alcohol  and 
used  exclusively  as  a  medicine,  being  un- 
palatable  as  a  beverage  and  never  used 
as  such,  does  not  come  within  a  statute 
prohibiting  the  sale  of  spirituous  liquors 
and  all  mixtures  or  preparations  known 
as  bitters  or  otherwise  which  will  pro- 
duce intoxication.  State  v.  Haymond 
(1882)  20  W.  Va.  18,  43  Am.  Rep.  787. 

Lemon  ginger  and  Empire  Tonic  Bit- 
ters, put  up,  advertised,  and  sold  by 
manufacturers  as  medicinal  prepara- 
tions, and  believed  to  possess  curative 
properties,  and  containing  a  quantity  of 
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alcohol  not  greater  than  is  neceasary  to 
extract  the  medicinal  properties  of  the 
herbs  employed  and  hold  them  in  soki* 
tion,  sold  by  the  bottle  by  retail  dealers, 
and  not  over  the  counter  like  ordinary 
intoxicating  beverages,  are  to  be  classed 
as  medicines,  and  not  as  spirituous 
liquors.  United  States  v.  Stubblefield 
(1889)  40  Fed.  454. 

Malt  extract  does  not  come  within  a 
statute  which  names  specifically  the  vari- 
ous common  intoxicating  beverages  and 
^^ail  other  fermented  and  distilled 
liquors,"  although  it  contains  about  the 
same  percentage  of  alcohol  as  beer,  and 
would  operate  as  an  intoxicant  if  takeki 
in  sufficient  quantities,  where  it  was 
manufactured  and  sold  exclusively  by 
druggists,  bore  an  internal  revenue 
stamp  as  a  medicine,  and  no  liquor  li- 
cense had  ever  been  required  for  its  sale, 
and  it  was  evident  that  it  could  not  well 
be  used  as  an  intoxicant  for  the  reason 
that  a  sufficient  quantity  could  not  be 
taken  into  the  stomach  to  produce  in- 
toxication before  nausea  would  result. 
Mackall  v.  District  of  Columbia  (1900) 
16  App.  D.  0.  301. 

Sweet  Spirits  of  Niter  does  not  come 
within  an  act  covering  spirits.  Atty. 
Gen.  V.  Bailey  (1847)  1  Exch.  281,  154 
Eng.  Reprint,  119,  17  L.  J.  Exch.  N.  S. 
9;  Bailey  v.  Harris  (1849)  12  Q.  B.  905, 
116  Eng.  Reprint,  1109,  18  L.  J.  Q.  B. 
N.  S.  115, 13  Jur.  341. 

In  Ing  Kon  v.  Archibald  (1908)  17 
Ont.  L.  Rep.  484,  it  was  held  that  certain 
Chinese  wines,  known  as  medicine  wines, 
came  within  an  exception  contained  in 
an  intoxicating  liquor  statute,  that  noth- 
ing in  the  act  should  prevent  the  sale  by 
a  chemist  or  by  the  manufacturer  of  any 
tincture,  fluid,  extract,  essence,  or  med- 
icated spirit  containing  alcohol,  pre- 
pared according  to  the  formula  of  the 
British  Pharmacopoeia,  although  they 
were  imported  as  wines,  and  there  was 
some  evidence  that  thev  were  in  fact 
used  as  beverages  both  in  China  and 
America,  where  the  evidence  did  not  sug- 
gest that  the  plaintiff,  who  was  seeking 
to  recover  for  their  unlawful  seizure, 
ever  sold  such  wines  or  had  them  for 
sale  as  beverages. 

—  question  for  iury. 

It  is  a  question  for  the  ju^y  whether  a 
compound  sold  by  druggists  was  sold  in 
fact  as  a  medicine,  whether  its  distinc- 
tive character  as  intoxicating  liquors  was 
in.  fact  changed  into  that  of  a  medicine, 
or  whether  certain  drugs  or  -  tinctures 
which  had  not  in  fact  changed  the  char- 
acter of  the  liquors  had  been  oom- 
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pounded  therewith.  State  r.  Laffer 
(1874)  38  Iowa,  422. 

Whether  ginseng  cordial,  whiefa  is  not 
generally  known  as  an  intoxiicating 
liquor,  nor  on  the  other  hand  generally 
and  properly  known  as  a  medicine  or  a 
toilet  or  culinary  article  recognized  by 
standard  authority,  is  an  intoxicating 
bitters  or  beverage  within  a  statute,  is  a 
question  of  fact  for  the  jury*  Wads- 
werth  V.  Dunnam  (1892)  98  Ala.  610,  13 
So.  597. 

Whether  Hastings  Pepsin  Bitters  is  aa 
intoxicating  liquor  is  a  question  for  a 
jury,  the  evidence  being  conflicting. 
State  V.  Bussamus  (1899)  108  lowar,  11, 
78  N.  W.  700. 

Wheth€r  a  compound  consisting  of  1 
ounce  of  whisky  and  1  ounce  of  cinchona, 
sold  by  a  registered  pharmacist,  and 
which,  according  to  his  testimony,  was  a 
very  common  prescription,  weaker  than 
the  average  medicine,  and  in  which  the 
liquor  taste  was  entirely  destroyed,  was 
a  compound,  intoxicating  in  character, 
that  might  be  used  as  a  beverage  within 
an  intoxicating  liquor  statute,  was  a 
question  for  the  jury.  State  v.  Gregory 
(1900)  110  Iowa,  624,  82  N.  W.  335. 

Whether  Hardy's  Bitters,  into  the  com- 
position of  which  alcohol  enters,  is  an  in- 
toxicating liquor,  is  for  the  jury  to  de- 
termine, under  a  statute  which  prohibits 
the  sale  of  mixed  liquors,  part  of  which 
were  spirituous  or  intoxicating.  State 
V.  Wall  (1852)  34  Me.  166. 

^food  liroduota. 

If  brandy  cherries  contain  whisky  or 
other  distilled  spirits,  and  are  purchased, 
not  for  the  fruit  in  them,  but  on  account 
of  the  distilled  spirits,  and  for  the  pur- 
pose of  using  the  same  as  a  beverage,  and 
obtaining  the  effects  produced  by  the  use 
of  intoxicating  liquors,  they  come  within 
the  class  of  intoxicating  liquors  requir- 
ing the  payment  of  a  special  tax.  United 
States  V.  Stafford  (1883)  20  Fed.  720. 

Brandy  cherries  put  up  in  bottles  con- 
taining one  half  their  capacity  of  liquor 
which  was  intoxicating,  and  which  the 
defendant  sold  openly,  furnishing  glasses 
to  purchasers  when  they  desired  to  drink 
the  liquor  on  the  premises,  came  within 
a  license  statute.  Musick  v.  State  (1888) 
51  Ark.  165,  10  S,  W.  225. 

Brandy  peaches  and  brandy  cherries 
put  up  in  bottles  and  preserved  in  liquor 
which  was  spirituous  and  intoxicating 
were  spirituous  liquors.  Ryall  v.  State 
(1885)  78  Ala.  410. 

Biit  brandy  peaches  consisting  of  a 
bottle. containing  six  peaches  surrounded 
by  1  gilX  of  a  fluid  or  syrup  which  tasted 
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like  strong  liquors  did  not  come  within 
a  license  law  for  ardent  liquors,  although 
the  court  indicates  that  if  a  few  cherries 
or  peaches  were  put  in  a  bottle  of  brandy 
to  evade  payment  of  the  license,  the  ar- 
ticle would  come  within  the  statute. 
Rabe  v.  State  (1882)  39  Ark.  204. 

And  while  one  trafficking  in  liquors  un- 
der the  pretense  of  selling  fruit  would  be 
liable  under  the  liquor  statute,  an  indict- 
liient  for  selling^  liquor  which  specified 
the  sale  of  a  "bottle  of  brandy  peaches" 
does  not  state  a  public  offense.  Holland 
V.  Com.  (1885)  7  Ky.  L.  Rep,  223  (ab- 
stract). 

Whether  brandy  cherries  and  brandy 
peaches  were  merely  cherries  and 
peaches  preserved  with  a  little  spirituous 
liquor  added  to  give  them  flavor,  or 
whether  they  were  contained  in  spiritu- 
ous liquor  that  could  be  drunk  as  a  bev- 
erage and  would  intoxicate,  is  simply  a 


question  of  fact.  Petteway  v.  State 
(1896)  36  Ter.  Crim.  Rep.  97,  35  S.  W. 
646. 

And  where  the  evidence  was  conflicting 
as  to  whether  the  liquid  contained  on 
brandy  peaches  was  brandy  or  a  nonin- 
toxicating  syrup,  the  question  was  prop- 
erly for  the  jury.  State  v.  Scott  (1895) 
116  N.  C.  1012,  21  S.  E.  194. 

Extract  of  lemon,  an  article  generally 
and  properly  known  and  used  for  culin- 
ary purposes,  which  is  recognized  and  a 
formula  prescribed  for  its  preparation  in 
standard  dispensatories  prior  to  the  en- 
actment of  the  Dram  Shop  Acts,  and  not 
then  known  and  classed  among  liquors 
used  as  a  beverage,  is  not  to  be  deemed 
an  intoxicating'  liquor  within  the  mean- 
ing of  the  enactment  simply  because  it 
contains  alcohol,  and  moj,  or  in  fact  does, 
produce  intoxication.  Hx)lcomb  v.  People 
(1893)  49  IlL  App.  73,  R.  L.  S. 


KENTCCKY  COURT  OF  APPEAIiS. 

T.  K.  XOBIAN  et  al.,  Appta., 

V. 

T.  H.  FUQUA. 
(176  Ky.  428,  194  S.  V¥.  350.) 

■'I 

Contract  —  restraint  of  tmdo  -«  not  to 
engage  In  business. 

A  contract  by  a  vendor  of  a  furniture  9>n^ 
undertaking  business  located  at  a  certain 
place,  not  to  re-engage  in  such  business  any- 
where while  the  vendee  was  engaged  there- 
in at  such  location,  either  individually  or 
in  connection  with  another,  is  void  as 
against  public  policy. 
For  oiker  cas€9,  see  Oonintets,  III.  e,  2,  ifi 

Vig.  l-S^  N.S.  .: 

(May  4,   1917.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Trigg  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  alleged  violation  of  a 
contract  for  the  sale  of  a  business.  Re* 
vereed.  .. 

The  facts  are  stoted  in  the  opinion. 

Messrs.  Benny  P.  Smith,  M.  M.  Han- 
berry ,  and  O.  W.  Ryan  for  appellants. 

Mr.  G.  P.  Thomas  for  appellee. 

Note. —  The  validity  of  an  agreement  in 
restraint  of  trade,  ancillary  to  the  sate  of 
a  business  or  profession,  as  affected  by  its 
territorial  scope,  is  considered,  in  the  uoteei 
to  Fleckeustein  Bros.  v.  Flcckenatein,  24 
L.KjV.(N.S.)  913,  and  Hall  Mfg.  Co.  v. 
Western  Steel  &  I.  Works,  L.R.A.1916C,  626. 
L.R.A.1917F. 


Hurt,  J.,  delivered  the  opinion  of  the 
court: 

The  appellants  T.  K.  Torian  and  C. 'K. 
Sumner  were  partners,  and  owned  a  stock 
of  furniture  and  undertaker's  supplies  at 
C^diz»  in  Trigg  county,  which  they  sold  to 
the  appellee,  T.  H.  Fuqua.  The  following 
writing  was  executed  by  Torian  and  Sumner, 
and  delivered,  to  Fuqua  upon  the  day  the 
contract  was  made: 

We  have  this  day  sold  to  T.  H.  Fuqua  our 
furniture  and  undertaking .  business  on  the 
following  terms;  What  goods  we  have  in 
house  at  $1.15  on  the  $1  (wholesale  or  coat 
price,  no  carriage  added).  What  goods 
bought  by  us  and  not  yet  received  at  cost 
and  carriage.  Hearse  at  cost  and  car- 
riage. We  obligate  ourselves  individually 
and  as  a  ^rm  not  to  engage  in  furniture  oi 
undertaking  business  .90  long  as  said  Fuqua 
or  any  firm  in  whom  ^id  Fuqvia  is  inter- 
ested in  is  doing  busiivess  in  the  town  of 
Cadiz,  Kentucky.  In  consideration  of  the 
above  trade  we  have  accepted  said  Fuqua's 
check  for  $100  on  trade,  the  balance  to  be 
paid  in  cash  when  invoice  is  taken.  This 
14th  day  of  April,  1914. 

Toriftn  &  Sumner. 

About  the  following  January,  Torian  and 
Sumner  again  entered  into  the  business  of 
selling  furniture  and  undertaker's  supplies 
in  Cadiz.  This  action  was  instituted  by 
Fuqua  against  them  by  which  he  sought  an 
injunction  to  prevent  them  from  the  fur- 
ther continuance  in  the  business,  and  the 
recovery  of  damages  against  them  for  the 
alleged  violation  of  the  contract.     Torian 
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find  Sumner  answered  and  set  up  as  a  de- 
fense that  the  contract  was  against  public 
policy,  and  placed  an  unreasonable  restraint 
upon  the  right  to  trade  and  do  business 
upon  their  part,  and  further  claimed  that 
at  the  time  the  writing  was  signed,  which 
embraced  the  contract,  they  understood  that 
they  were  not  to  engage  in  a  business  of 
that  character  only  so  long  as  Fuqua  should 
be  conducting  the  business  in  the  name  of 
Fuqua  or  Fuqua  &  Company,  and  that  be- 
fore they  again  entered  into  tlie  business 
Fuqua  had  ceased  to  do  business  in  his  own 
name  or  as  Fuqua  &  Company,  and  had  en- 
tered into  a  partnership  with  others,  and 
was  conducting  the  business  of  selling  fur- 
niture and  undertaker's  supplies  under  the 
partnership  name  of  Shaw,  Fuqua,  &  Com- 
pany. They  set  up  as  a  further  defense  that 
it  was  a  part  of  the  contract  for  the  sale 
of  their  stock  of  merchandise  to  Fuqua,  that 
Fuqua  was  to  employ  Sumner  at  a  salary 
of  $20  per  month  for  the  remainder  of  the 
year  and  for  three  years  thereafter,  and 
should,  in  addition  to  the  salary,  permit 
him  to  engage  in  the  business  of  a  cobbler 
in  the  building  in  which  the  business  was 
carried  on  at  such  spare  times  as  he  was 
not  required  to  be  attending  to  the  duties 
as  an  employee  of  Fuqua,  and  that  Fuqua 
had  prejMired  a  writing  embracing  the  con- 
tract to  that  effect,  but  which  he  did  not 
subscribe,  but  which  he  fraudulently  in- 
duced Sumner  to  accept,  and  that  Sumner 
was  without  knowledge  of  the  fact  that  it 
had  not  been  subscribed  by  Fuqua  imtil  the 
end  of  the  year,  when  Fuqua  claimed  that 
he  had  no  contract  of  that  kind  with  Sum- 
ner, and  discharged  Sumner  from  his  em- 
ployment, and  that  the  contract  was  with- 
in the  Statute  of  Frauds,  and  not  enforce- 
able by  Sumner,  because  it  had  not  been 
signed  by  Fuqua,  and  that  by  reason  of  this 
fraud  perpetrated  upon  Sumner,  the  con- 
tract sued  on  was  not  enforceable.  These 
grounds  of  defense  by  Torian  and  Sumner 
were  all  denied  by  the  replies  of  Fuqua. 

The  contract  sued  upon  was  prepared  by 
Fuqua  himself,  and  was  signed  by  Torian 
for  the  partnership  of  Torian  &  Sumner. 
Neither  party  alleged  or  claimed  that  any- 
thing was  left  out  of  the  writing  upon 
which  the  action  was  based  by  either  fraud 
or  mistake,  or  asked  for  any  reformation 
of  it  to  conform  t«  their  claims.  The  writ- 
ing was  filed  with  and  made  part  of  the 
petition  by  Fuqua,  who  also  testified  that 
it  was  in  exact  accordance  with  the  con- 
tract which  had  been  entered  into  between 
them,  and  that  nothing  had  been  omitted 
from  it  for  any  reason. 

It  appears  conclusively  from  the  evidence 
that  the  writing  sued  upon  was  read  over 
by  Torian  in  the  presence  of  Sumner  before 
L.R.A.1917F. 


it  was  signed,  and  the  only  renaoa  given  by 
Torian  for  executing  the  contract,  when  it 
contained  the  stipulation  that. he  and  Sum- 
ner were  not  to  engage  in  the  fui'niture  or 
undertaker's  business  so  long  aa  Fuqua  alone 
or  in  connection  with  others  was  engaged  in 
such  business  in  Cadiz,  instead  of  the  stipu- 
lation that  they  were  not  to  engage  in  the 
business  so  long  as  Fuqua  conducted  the 
business  alone  or  with  his  then  associates, 
was  because  he  had  read  it  hurriedly,  or 
was  induced  from  the  actions  of  Fuqua  to 
believe  that  the  writing  contained  the  agree- 
ment as  contended  for  by  them.  With  re- 
gard to  the  contract  for  the  employment 
of  Sumner,  Fuqua  contended  that  it  was  a 
separate  contract,  and  had  no  connection 
with  the  one  made  for  the  purchase  of  the 
goods,  and  was  entered  into  on  the  afternoon 
of  the  day,  in  the  forenoon,  tlie  contract 
sued  on  was  entered  into.  Although  the  un- 
signed writing,  which  Fuqua  delivered  to 
Sumner,  was  in  exact  accordance  with  the 
terms  of  the  contract  for  the  employment 
of  Sumner,  and  although  Sumner  worked 
for  Fuqua  until  the  end  of  the  year  from 
the  making  of  "the  contract  in  April  with- 
out any  other  contract  between  him  and 
Fuqua,  Fuqua  gives  no  better  reason  for 
the  discharge  of  Sumner  at  the  end  of  the 
year  than  that  the  agreement  was  that  he 
was  to  employ  Sumner  for  three  years  there- 
after if  he  should  want  him,  and  that  he 
had  left  out  of  the  writing  which  he  had 
prepared  •  himself  and  delivered  to  Sumner 
the  condition  that  he  was  to  only  employ 
him  for  the  three  years  thereafter  if  he 
should  want  him. 

As  to  whether  or  not,  however,  the  con- 
tract between  Fuqua  and  Sumner  for  the 
employment  of  the  latter  was  a  part  of  the 
consideration  for  the  sale  of  the  goods  and 
business  of  Tocian  &  Sunmer  to  Fuqua 
was  a  question  to  be  determined  from  the 
weight  of  the  evidence,  and  it  cannot  be 
said  that  the  chancellor  was  in  error  in 
adjudging  that  it  was  a  separate  and  in- 
dependent arrangement  from  the  contract 
sued  on.  Hence  it  does  not  appear  that  the 
claim  of  Torian  and  Sumner  that  the  terms 
of  the  writing  sued  on  should  have  only 
restrained  them  from  engaging  in  the  char< 
acter  of  business  which  they  had  sold  to 
Fuqua  for  such  a  time  as  Fuqua  should  be 
engaged  in  such  business  by  himself  or  as 
Fuqua  &  Company  seems  to  be  without 
merit,  as  there  is  no  allegation  on  their 
part  that  the  writing  failed  to  contain  the 
agreement,  as  they  contend,  by  uny  fraud  or 
mistake. 

The  contention,  however,  that  the  con- 
tract, as  embraced  in  the  w^riting,  and  which 
is  sought  to  be  enforced,  as  written  by  the 
appellee,  is  void  as  against  public  policy. 
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presento  a  more  serious  question.  A  oom- 
traet  which  is  against  public  policy  because, 
its  terms  impose  an  unreasonable  restraint 
upon  trade  is  void,  and  hence  it  is  void  for 
all  parties  and  for  all  purposes.  The 
ancient  rule  rendered  all  contracts  in  re- 
straint of  trade  void,  whether  the  restraint 
was  great  or  limited  in  its  eiTect;  but,  ac- 
cording to  the  well-established  doctrine  in 
this  state,  a  contract  wliich  is  in  general  re- 
straint of  trade,  or  which  imposes  restraints 
which  are  imreasonable,  is  void,  but  an 
agreement  in  partial  restraint  of  trade,  an- 
cillary to  the  sale  of  a  business,  and  which 
is  reasonable  in  other  respects,  is  not  void, 
but  enforceable,  if  the  agreement  has  two 
indispensable  conditions,  one  of  which  is 
that  the  party  selling  the  business  must  not 
be  prevented  by  the  contract  from  engaging 
in  the  business  at  all,  and  the  other  is  thnt 
the  restriction  will  not  deprive  the  country 
of  the  benefits  following  his  conduct  of  such 
a  business.  Hence  agreements  in  restraint 
of  trade  which  are  ancillary  to  the  sale  of 
a  business,  and  which  prohibit  the  vendor 
from  engaging  in  the  business  at  a  par- 
ticular place,  or  for  a  designated  time,  or 
with  particular  persons,  are  valid  and  en- 
forceable if  the  restrictions  are  reasonable. 
The  restrictions  upon  engaging  in  a  business 
in  such  instances  are  reasonable  and  will 
be  enforced  if  the  restriction  is  no  more  ex- 
tensive than  is  reasonably  required  to  pro- 
tect the  vendee  of  the  business,  in  whose 
favor  the  restraint  is  given,  from  the  com- 
petition of  the  vendor  of  the  business,  and 
the  restraint  is  not  so  extensive  as  to 
affect  the  interest  of  the  public.  Merchants' 
Ice  &  Cold  Storage  Co.  v.  Rohrman,  338 
Ky.  540,  30  L.R.A.(N.S.)  973,  137  Am.  St. 
Rep.  390,  128  S.  W.  699;  Barrone  v.  Mose- 
ley  Bros.  144  Ky.  698,  139  S.  W.  860;  Linne- 
man  v.  Allison,  142  Ky.  309,  134  S.  W.  134; 
Gropp  V.  Perkins,  148  Ky.  183,  146  S.  W. 
3«9;  Breeding  v.  Tandy,  148  Ky.  345,  146 
S.  W.  742;  Skaggs  v.  Simpson,  33  Ky.  L. 
Rep.  410,  110  S.  VV.  261;  Louisville  Bd.  of 
Fire  Underwriters  v.  Johnson,  133  Ky.  797, 
24  L.R.A.(N.S.)  153,  119  S.  W.  163; 
Cl^nons  V.  Meadows,  123  Ky.  178,  6  L.R.A. 
( N.S. )  847,  124  Am.  St.  Rep.  339.  94  S.  W. 
13;  Stovall  v.  McCutchen,  107  Ky.  577,  47 
L.RA.  287»  92  Am.  St.  Rep.  373,  54  S.  W. 
909;  6  R.  C.  L.  803;  Sutton  v.  Head,  86 
Ky.  156,  9  Am.  St.  Rep.  274,  6  S.  VV.  410; 
Grundy  v.  Edwards,  7  J.  J.  Marsh.  368,  23 
Am.  Dec.  409;  Turner  v.  Johnson,  7  Dana, 
439;  Pike  v.  Thomas,  4  Bibb,  486,  7  Am. 
Dec.  741;  Western  Dist.  Warehouse  Co.  v. 
Hobson,  96  Ky.  650,  29  S,  W.  308;  Davis 
▼.  Brown,  98  Ky.  475,  32  S.  W.  614,  36  S. 
W.  634;  9  Cyc.  626;  Nickell  V.  Johnion, 
162  Ky.  520,  172  S.  W.  938. 

The  contract  asked  to  be  enforced  in  this 
L.R.A.1917F. 


action,  conceding  that  i%  i«  ancillary  to 
the  sale  of  a  business,  and  the  time  within 
which  the  restraint  is  imposed  upon  appel- 
lants not  to  engage  in  a  similar  business  so 
long  as  appellee  is  engaged  in  such  business, 
either  alone  or  in  connection  with  others, 
in  Cadiz,  is  not  unreasonable  as  to  the  time 
of  the  restraint,  if  the  restraint  should  ap- 
ply within  certain  limits  only;  but  the  con- 
tract, according  to  its  plain  terms,  restrains 
them  from  engaging  in  such  a  business  «iny- 
where  while  appellee  is  oondupting  or  in- 
terested in  such  a  business  in  Cadiz.  It 
thus  appears  that  the  appellants  are  de- 
prived of  the  right  to  engage  in  sudi  a  busi- 
ness at  all,  at  any  place,  while  appellee  is 
engSged  in  such  a  business  at  Cadiz,  and 
the  country  is  deprived  of  any  benelits 
which  might  arise  from  their  conducting 
such  a  business  at  any  place.  Such  a  re- 
straint is  unreasonable  in  a  contract  with 
reference  to  such  a  business,  according  to  all 
of  the  authoritiea  This  restraint  prohibits 
them  from  engaging  in  the  business  in  the 
county  in  which  Cadis  is  situated,  or,  for 
that  matter,  in  the  state  at  large,  and  at 
points  clear  beyond  where  their  engaging 
in  such  a  business  would  be  in  competition 
with  the  appellee,  llie  limit  of  the  re- 
straint would  probably  extend  beyond  the 
lives  of  either  appellants,  and  in  such  case 
it  would  be  the  same  as  to  restrain  tbem 
during  life  at  any'  place  from  engaging  in 
sueh  a  business.  Hence  the  .contract  was 
void  as  against  public  policy,  and  the  court 
below  erred  in  decreeing  its  enforcement. 
Contracts  in  restraint  of  trade  have  never 
been  considered  as  entitled  to  any  special 
indulgences  in  the  administration  of  the 
laws,  and  before  they  are  upheld  it  must 
clearly  appear  that  they  do  not  impose  any 
unreasonable  restraint  upon  trade,  as  such 
restraint  can  only  tend  toward  the  creation 
of  monopolies. 

Tbe  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  proceedings  consist- 
ent with  this  opinion. 

Petition  for  rehearing  denied. 


LOUISIANA  SUPREME  COURT. 

LARRY  JACOBS,  Appt., 

V. 

MOSE  JACOBS. 
(—  La.  — ,  74  So.  992.) 

Afttoinobile  —  dnty  to  c^tesC. 

1.  The  driver  of  an  aatomobile  who  has 

Headnotes  by  O'Nikll,  J. 

^^^—  II  P.I  I     —•^m^^m^ 

Note.  — The   liability    of    the    owner    or 
operator  of  an  automobile  for  injury  to  a 


254 


LOUISIANA  feUPRKME  COURT. 


iiivited  a  giiest  to  ride  with  him  is  not  ab- 
solved from  responsibility  for  negligence  or 
imprudence  merely  because  he  is  perform- 
ing a  gratuitous  serviee  or  favor  to  his 
companion. 

For  other  cases,  see  Automobiles,  II.  a,  in 
Dig.  1-52  X.  8. 

Same  —  injury  ^  liability. 

2.  Although  an  invited  guest  of  the  driver 
of  an  automobile,  being  a  mere  licensee,  is 
not  entitled  to  the  consideration  due  by  a 
carrier  to  a  passenger  for  hire,  he  is  never- 
theless entitled  to  the  benefit  of  the  provi- 
sion of  the  Civil  Code  that  any  act  of  negli- 
gence or  imprudence  that  causes  injury  to 
another  obliges  him  who  was  at  fault  to 
pay  for  the  injury. 

For  other  cases,  see  Automobiles,  //.  a,  in 
Dig.  1-52  N,  S. 

Sftnie  ^  speed  —  duty  of  driver. 

3.  As  a  general  rule,  it  is  the  duty  of  the 
driver  of  an  automobile  to  maintain  a  speed 
sufficiently  slow  and  to  have  such  control 
of  his  car  that  he  can  stop  within  the  dis- 
tance in  which  he  can  plainly  see  an  ob- 
struction or  danger  ahead.  But  that  rule 
does  not  apply  to  a  case  where  a  dangerous 
situation  which  the  driver  of  the  automo- 
bile had  no  reason  to  expect  suddenly  ap- 
peared immediately  in  front  of  the  car. 
For  other  rases,  see  Automobiles,  II.  a,  in 

Dig.  1-52  iV.  8. 

Highway  —  rights  of  traveler, 

4.  A  person  driving  on  a  public  highway, 
especially  in  an  incorpjoratcd  city,  has  a 
right  to  presume,  and  to  act  upon  the  pre- 
sumption, that  the  way  is  safe  for  ordinary 
travel,  even  at  night,  and  he  is  not  required 
to  be  on  the  lookout  for  extraordinary  dan- 
gers or  obstructions  to  which  his  attention 
}ias  not  been  called. 

For  other  cases,  see  Highicays,  IV.  c,  in  Dig. 
1-52  N!  8. 

Negligence  —  imputing  to  guest. 

5.  Negligence  on  the  part  of  the  driver 
of  an  automobile  is  not  imputable  to  his 
guest  in  the  car;  nor  does  one  who  accepts 
an  invitation  to  ride  in  an  automobile  there- 
by engage  in  such  a  common  enterprise  or 
joint  venture  with  the  driver  that  neither 
would  be  liable  to  the  other  for  an  act  of 
negligence. 

For  other  cases,  see  Negligence,  II.  e,  1,  in 
Dig.  1-52  N.  8. 

Automobile  ^  duty  to  guest. 

6.  The  driver's  duty  and  responsibility  to 


his  guest 'in  an  automobtle  is  mercAy  to  be 
.careful  and  avoid  committing  any  act  of 
negligence  or  imprudence  that  might  add  to 
or  increase  the  ordinary  dapger  of  the  oc- 
cupation. 

For  other  cases,  see  Automobiles,  II.  a,  in 
Dig.  1-52  N.  8. 

Same  —  measure  of  duty. 

7.  The  responsibility  of  the  driver  of  an 
automobile  for  the  safety  of  his  guest  in  the 
car  is  not  limited  to  his  duty  to  abstain 
from  acts  of  gross  or  wilful  negligence,  but 
demands  that  he  avoid  the  ordinary  negli- 
gence or  imprudence  referred  to  in  the 
Civil  Code. 

For  other  cases,  see  Automobiles,  IL  a,  in 
Dig.  1-52  xY.  8. 

Same  ^  unsafe  highway  —  accident  — 
liability. 

8.  The  driver  of  an  automobile  is  not  an- 
swerable in  damages  for  personal  injuries 
inflicted  upon  his  guest  in  the  car  as  a 
result  of  an  accident,  where  the  facts  are: 
The  driver  had  inquired  about  the  condition 
of  the  thoroughfare  before  entering,  it  and 
was  informed  that  it  was  all  right;  the  car» 
while  traveling  at  a  moderate  speed  on  a 
prominent  street  in  a  city,  ran  into  an  open 
canal  extending  across  tlie  thoroughfare, 
without  any  guard  rail,  barrier,  red  light, 
or  other  warning  of  danger;  the  glare  of  an 
electric  light  between  the  driver  and  the 
canal  prevented  his  seeing  the  danger  until 
it  was  too  late  to  stop  his  car  while  going 
at  an  ordinary  speed;  the  driver  had  never 
traveled  over  that  route  before  and  had  no 
knowledge  of  the  dangerous  situation;  the 
guest  in  the  car  had  traveled  over  that 
route  several  times  before  and  was  ac- 
quainted with  the  situation,  but  did  not 
warn  the  driver  or  complain  of  the  speed 
For  other  cases,  see  Automobiles,  II.  in  Dig. 

1-52  xV.  8. 

(March  12,  1917.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Civil  District  Court  for  the  Par- 
ish of  Orleans  in  defendant's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  H.  Mnrr  for  appellant. 

Messrs.  Eraste  Vidrine  and  A.  GItfen 
Levy  for  appellee. 


guest  is  treated  in  the  notes  to  Beard  v. 
Klusmeier,  50  L.R.A.(N.S.)  1100,  and  Per- 
kins  V.  Galloway,  L.R.A.1916E,  1193. 

Speed  of  automobiles,  including  the  vio- 
lation of  speed  limits,  as  negligence,  is  dis- 
cussed generally  in  the  note  to  Lauson  v. 
Fond  du  Lac,  25  L.R.A.(N.S.)  40;  and  that 
note  is  supplemented  so  far  as  cases  involv- 
ing injuries  to  pedestrians  are  concerned,  in 
the  notes  in  38  L.R.A.(N.S.)  488;  42  L.R.A. 
(N.S.)  1180;  and  51  L.R.A.(N.S.)  993.  See 
also  on  the  general  subject  of  later  cases: 
Schell  v.  Du  Bois,  L.R.A.1917A,  710,  and 
Fisher  v.  O'Brien,  post,  610. 
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The  question  of  imputed  or  contributory 
negligence  of  a  passenger  riding  in  an  auto- 
mobile driven  by  another  as  affecting  recov- 
ery against  a  third  person  is  treated  in  the 
annotation  to  Rebillard  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  L.R.A.1915B,  953; 
and  see  later  cases,  Lynn  v.  Goodwin,  L.R.A. 
191 5E,  588,  and  Knoxville  R.  &  Light  Co.  v. 
Vangilder,  L.R.A,1916A,  1111. 

The  liability  of  co-owners  of  an  automo- 
bile for  injury  caused  thereby  ia  diaeussed 
in  the  note  to  Hamilton  v.  Vioue,  L.R.A. 
1916E,  1301. 
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O'Nfell,  J.,  ddivered  the  opinion  of  th« 
eourt: 

Hie  plamtiif  has  appealed  from  a  judg- 
m^it  rejecting  big  demand  for  damages 
for  personal  injuries  suffered  in  an  auto- 
mobile accident. 

While  the  defendant  was  driving  his  atito- 
mobile  along  Banks  street,  in  New  Orleans, 
at  night,  having  the  plaintiff  and  a  Mr. 
Fahs  as  his  guests  in  the  car,  he  ran  into 
the  Broad  street  canal,  overturning  the 
ear,  and  inflicting  serious  injury  upon  him- 
self and  his  guests. 

The  plaintiff  alleges  that  tlie  defendant 
was  driving  at  a  high  rate  of  speed,  without 
ordinary  care  or  regard  for  safety,  and  that 
his  running  into  the  canal  was  the  result  of 
his  gross  negligence  and  recklessness. 

The  defendant  denies  that  he  was  driving 
at  a  high  or  dangerous  rate  of  speed,  or 
was  guilty  of  any  negligence  or  carelessness. 
He  avers  that  the  accident  was  caused  en- 
tirely by  the  dangerous  situation  of  the 
open  canal  extending  across  Banks  street, 
unprotected  by  guard  rai46,  barriers,  danger 
signals,  or  warnings  of  any  kind;  that,-  be- 
fore going  into  Banks  street  on  the  night 
of  the  accident,  never  having  traveled  over 
that  route  before,  he  inquired  about  the 
condition  of  the  street,  in  the  presence  and 
hearing  of  the  plaintiff,  and  was  told  that 
the  street  was  all  right,  paved  all  the  way; 
that,  when  he  approached  the  open  canal, 
it  had  the  appearance  of  a  wet  streak  on 
the  smooth  paved  street;  and  that  he  did 
not  realize  the  danger  until  he  *  was  too 
close  to  tlie  canal  to  stop  his  car  or  change 
its  course  to  avoid  the  accident. 

On  the  night  of  the  occurrence  the  defend- 
ant, with  Fahs  as  his  guest  in  his  auto^ 
mobile,  drove  by  another  route  than  Banks 
street  to  a  park  on  Carroll  ton  avenue,  where 
tliey  attended  a  prize  fight,  and  met  the 
plaintiff,  who  resided  in  the  same  apart- 
ments with  the  defendant.  When  the  fight 
was  over,  the  defendant  invited  the  plaintiff 
to  ride  home  with  him.  There  were  so  many 
automobiles  leaving  the  amphitheater  going 
via  Carrollton  avenue  and  Canal  street  to 
the  central  part  of  the  city,  that  the  defend- 
ant thought  of  avoiding  the  congestion  and 
confusion  by  taking  Banks  street,  whioh 
was  a  convenient  route  for  his  return. 
When  he  and  the  plaintiff  and  Fahs  were 
seated  in  the  car,  he  asked  a  bystander 
what  was  the  condition  of  Banks  street, 
and  was  told  that  it  was  "all  right,  paved 
all  the  way."  It  was  then  about  11  o'clock 
and  the  plaintiff's  automobile  was  among 
the  last  to  leave  the  park< 

Banks  street  is  a  prominent  thoroughfare, 
having  neutral  grounds  21  feet  wide  through 
its  center  and  a  paved  driveway  20  feet 
wide  on  either  side.  Bread  street  erossea 
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Baite  street  at  right  angjea.  The  canal 
where  the  accident  occurred  extends  through 
or  along  the  center  ol  Broad  street  and 
across  Banks  street.  On  either  side  of  the 
canal  aloi^  Broad  street  is  a  paved  drive- 
way 30  feet  wide,  erossing  Banks  street  and 
on  the  same  grade  or  level  with  it»  -  At 
the  time  of  tlie  accident  tlie  canal  was  op«n 
at  the  intersection  or  ends  of  the  drive^vay 
along  Banks  street.  The  canal  was  about 
25  or  30  feet  wide  at  the  top,  the  banks 
sloping  to  a  depth  of  about  6  feet.  There 
was  little  or  no  water  in  the  canal.  It 
was  spanned  by  a  liridge  36  feet  wide,  tlie 
center  of  which  was  in  line  with  the  center 
of  the  neutral  grounds  extending  along 
Banks  street.  The  iioor  of  tlie  bridge  wai^ 
level  and  even  with  the  surface  or  grade 
of  Broad  street  and  Banks  street,  and  was 
built  on  steel  I -beams,  with  no  superstruc- 
ture except  the  railings  on  either  side  of  the 
bridge.  They  were  constructed  of  gas  pipe, 
about  3  inches  in  diameter,  there  being  two 
horizontal  rails  on  6  standards  4  feet  .high, 
the  end  posts  being  about  6  inches  in  di- 
ameter. The  driveway  in  the  center  of  the 
bridge  was  22  feet  wide,  on  either  side  of 
which  was  a  footpath  6  feet  wide  and  6 
inches  higher  than  the  surface  of  the  drive- 
way, the  floor  of  the  footpath  extending  12 
inches  beyond  the  railings  on  each  side  of 
the  bridge.  Tlie  6-inch  curbing  at  the  edge 
of  the  footpath  on  the  bridge  curved  around 
the  ends  of  the  footpath  and  continued 
along  the  bank'  of  the  canal,  separating  it 
from  the  driveway  on  Broad  street.  The 
distance  from  the  ends  of  the  neutral 
ground  on  Banks  street  to  the  edge  of  the 
bridge  on  the  canal  was  only  40  feet. 

From  the  foregoing  description  of  the  in* 
tfsrsection  of  Broad  street  and  Banks  street 
it  will  be  observed  that  a  vehicle  traveling 
to  or  from  the  central  part  of  the  city  on. 
the  right  driveway  along  Banks  street, 
when  it  came  to  the  intersection  of  Broad 
street,  had  to  turn  rather  abruptly  to  the 
left,  at  the  end  of  the  neutral  ground  on 
Banks  street,  then  turn  immediately  to 
the  right,  cross  the  22-foot  driveway  on  tlie 
bridge,  turn  again  to  the  right  to  avoid 
the  neutral  groimd  on  the  other  side  of  the 
bridge,  then  to  the  left  into  the  right 
driveway  along  Banks  street,  and  proceed 
on  its  original  course. 

The  evidence  shows,  and  it  is  not  contra- 
dicted, that  it  was  not  safe— if  in  fact  it 
was  possible — ^for  a  vdiicle  to  negotiate  the 
compound  curves  necessary  to  cross  the 
Broad  street  bridge  at  Banks  street,  except 
at  a  slow  or  moderate  speed. 

At  the  time  of  the  accident  there  were 
no  guard  rails  or  barriers  on  the  banks  of 
the  canal  opposite  the  ends  of  the  driveway 
on  Banks  street,  nor  was  there  a  red  light 
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or  other  warning  of  danger  there.  The  only 
light  near  the  bridge  was  an  electric  arc 
lamp  hanging  14  feet  above  the  ground,  be- 
tween the  canal  and  the  end  of  the  drive<» 
way  on  which  the  def^dant  approached 
the  canal  that  night.  The  electric  lamp  was 
on  the  right  side  of  the  driveway,  only  5 
or  6  feet  from  the  line  of  the  sidewalk 
on  Banks  street,  and  the  curbing  along  the 
bank  of  the  canal  was  22  feet  beyond  -the 
lamp,  in  the  direction  in  which  the  defend- 
ant was  traveling.  Tliere  were  small  trees 
on  the  sidewalk  on  the  right  of  the  drive- 
way between  the  lamp  and  a  person  ap- 
proaching on  Banks  street  as  the  defendant 
did  that  night.  Of  the  other  electric  lights 
on  Banks  street  the  two  nearest  to  the 
bridge  were  about  000  feet  away,  one  on  each 
side  of  the  canal. 

The  testimony  of  expert  and  nonexpert 
witnesses  on  the  effect  of  lights  shows  con- 
clusively— and  it  is  not  disputed — that  the 
location  of  the  electric  light  at  the  intersec- 
tion of  the  driveway  on  Banks  and  Broad 
streets  contributed  more  than  any  other 
element  to  the  danger  of  the  situation.  In 
fact,  we  need  no  expert  testimony  or  other 
evidence  to  prove  that  the  glare  of  an  elec- 
tric arc  light  has  a  blinding  effect  that 
makes  it  impossible  to  see  an  object  beyond 
it,  in  or  near  the  line  of  vision. 

A  series  of  photographs  taken  from  the 
viewpoint  of  a  person  in  an  automobile  at 
different  points  along  the  driveway  on  which 
the  defendant  approached  the  canal  on  the 
night  of  the  accident  corroborates  the  testi- 
mony of  the  witnesses  on  the  following 
facts:  At  a  distance  of  520  feet  from  the 
canal  the  trees  on  the  sidewalk  did  away 
with  the  glare  of  the  electric  light  near 
the  canal,  but  the  banks  of  the  canal  could 
not  be  seen  at  that  distance.  At  a  distance 
of  320  feet  from  the  canal  a  small  tree  on 
the  sidewalk  yet  prevented  the  glare  of 
the  electric  light  near  the  canal,  but  noth- 
ing could  be  seen  of  the  canal  at  tliat  dis- 
tance, except  the  6-inch  concrete  curbing, 
which  was  hardly  noticeable.  At  a  distance 
of  110  feet  from  the  canal  the  glare  of 
the  electric  light  rendered  it  impossible 
to  recognlKe  the  canal,  which  had  the  ap- 
pearance of  a  shadow  or  wet  place  on  the 
paved  street  beyond  the  light,  lliat  condi- 
tion prevailed  up  to  a  distance  of  25  or  30 
feet  from  the  edge  of  the  canal,  or  until 
the  traveler  eame  under  or  nearly  under 
the  lamp.  The  expert  and  nonexpert  testi- 
mony shows — and  it  is  not  contradicted— 
that  the  dirt  banks  ol  the  canal  did  not 
reflect,  but  absorbed,  the  light,  so  that  to 
a  traveler  approaching  the  canal  and  com- 
ing under  the  electric  lamp  it  had  the  ap- 
yearance  of  a  shadow  or  wet  streak  across 
the  paved  driveway  until  he  came  too  close 
L.R.A.IOITF. 


to  stop  his  vehicle  or  turn  aaide  to  aroid 
an  accident. 

The  description  we  have  giyen  ol  the  situ- 
ation refers  to  the  time  of  the  accident. 
Thereaiter,  on  account  of  that  accident  and 
four  or  five  other  automobile  accidents  that 
occurred  there,  the  municipal  authorities 
placed  barriers  at  the  edge  of  the  canal  and 
red  lights  on  the  bridge,  and  they  have  since 
covered  the  canal  at  the  intersection  of 
Banks  street. 

The  plaintiff's  automobile  was  a  one-seat 
runabout.  The  top  was  folded  back  and  the 
wind  shield  was  lowered,  out  of  commis- 
sion. The  weather  being  very  warm,  the 
defendant  had  removed  his  hat.  He  had 
the  full  benefit  of  whatever  light  was  fav- 
orablq  to  his  view  and  had  all  of  the  blind- 
ing effect  of  that  which  glared  in  his  face. 
He  had  no  knowledge  or  warning  of  the 
dangerous  situation  of  the  Broad  street 
canal;  nor  had  his  guest  Faha,  as  far  as 
the  record  shows. 

The  plaintiff,  testifying  in  his  own  be- 
half, admitted  that  he  had  traveled  over 
that  route  several  times  before,  in  otlier 
automobiles,  and  had  a  general  knowledge 
of  the  situation  of  the  bridge  over  the 
Broad  street  canal,  but  said  he  had  had 
no  experience  or  knowledge  of  the  operation 
of  an  automobile.  He  did  not  know  the 
difference  between  a  speedometer  and  a  car- 
buretor, as  he  expressed  it.  He  said  he 
was  no  judge  of  the  speed  of  an  automo- 
bile, couldn't  tell  whether  a  car  was  going 
20  miles  or  60  miles  an  hour;  but  he  after- 
ward said  that  he  could  judge  the  speed 
between  10  miles  and  20  miles  an  hour. 
When  asked  why  he  blamed  the  defendant 
for  the  accident,  he  replied  that  the  latter 
was  driving  at  a  rapid  rate  of  speed.  He 
said  that  his  only  reason  for  thinking  tho 
speed  was  excessive  was  that  the  defendant's 
car  passed  several  others,  but  none  passed 
his,  on  the  road  from  the  park  to  the  place 
of  the  accident.  He  did  not  deny,  but,  on 
the  contrary,  in  effect  admitted,  that  he 
did  not  at  any  time  before  the  accident 
consider  the  speed  at  which  the  plaintiff 
was  driving  dangerous  or  excessive.  He  said 
he  had  ridden  with  the  plaintiff  several 
times  before,  had  never  had  cause  to  com- 
plain of  his  manner  of  driving,  regarded 
him  as  a  safe  and  careful  driver,  and  trust- 
ed entirely  in  his  skill  and  judgment  on  the 
night  of  the  accident.  He  admitted  that 
it  did  not  occur  to  him  at  any  time  during 
the  drive  that  resulted  in  the  accident  that 
there  was  any  danger  in  the  speed  or  man- 
ner of  the  defendant's  driving,  or  that  the 
defendant  was  doing  anything  that  he 
should  not  do.  He  did  not  inform  the  de> 
fendant  of  the  location  of  the  bridge  or  the 
opoi  canal,  and,  in  effect,  he  admitted  that 


JACJOBS  V.  JACOBS. 


257 


he  did  not  think  of  thi>6e  conditions  before 
the  accident.  Hia  explanation  aa  to  why  he 
.did  not  warn  the  defendant  of  the  danger 
id  given  in  the  following  excerpt  from  hia 
testimony  on  cross-examination,  viz.: 

Q.  Did  you  see  anything  of  this  canal 
before  you  struck  it? 

A.  I  saw  it.  That's  all  I  can  remember 
about  it. 

Q.  You  saw  the  canal  before  you  struck 
it? 

A.  I  presui^e  I  saw  it. 

Q.  You  didn^t  tell  Mr.  Mose  Jacobs  that 
you  saw  anything  ahead? 

A.  I  never  dictate  to  a  driver  what  I 
see.  I  didn't  want  to  disturb  Mr.  Mose 
Jacobs  or  any  other  driver. 

The  plaintiff  denied  hiiving  heard  the  de- 
fendant inquire  about  the  condition  of 
Banks  street  before  leaving  the  park.  But 
the  defendant  and  Fahs  testified  that  the 
conversation  took  place  while  the  three  naen 
were  seated  together  in  the  automobile. 

The  plaintiff  was  rendered  unconscious  by 
the  accident  and  did  not  regain  conscious- 
ness until  7:30  the  next  morning..  He 
testified  that  a  few  days  after  the  accident, 
while  he  and  the  defendant  were  at  the 
infirmary,  he  was  taken  on  an  invalid  chair 
to  the  defendant's  room  or  ward,  and  in 
their  conversation  the  defendant  said  he  did 
not  know  how  the  accident  had  happened, 
but  that  he  saw  so  many  machines  ahead 
of  him  at  the  time  that  he  must  have  got 
puzzled  and  lost  his  wits. 

The  defendant  testified  that  he  did  not 
remember  making  that  admission,  and  de- 
nied that  he  had  got  puzaled  or  rattled 
when  he  approached  the  canal.  He  said 
he  had  traveled  at  a  speed  varying  from 
14  to  18  miles  an  hour  on  his  return  from 
the  park;  that  he  passed  one  or  two  or 
perhaps  three  automobiles  on  the  road; 
and  that  one  passed  him  a  short  time  be- 
fore he  went  into  the  canal.  He  testified 
that  the  accident  was  due  entirely  to  the 
fact  that  he  did  not  know  of  the  dangerous 
y»ituation,  of  the  bridge  being  out  of  the 
line  of  the  driveway,  or  of  the  open  canal 
across  the  driveway;  that  the  electric  light 
in  front  of  him  gave  the  canal  the  appear- 
ance of  a  wet  place,  as  if  the  street  had 
been  sprinkled  there,  and  he  did  not  realize 
the  danger  until  he  was  within  10  feel 
from  the  bank  of  the  canal,  when  it  was 
too  late  to  avoid  the  accident. 

Mr,  Fahs  testified  that  the  car  was  travel- 
ing at  a  rat^  of  about  15  miles  an  hour  at 
the  time  of  the  accident,  and  that  he  did  not 
flee  the  canal  until  the  instant  when  the 
car  plunged  into  it. 

A  professional  chauffeur,  as  a  witness  for 
the  plaintiff,  testified  that  the  defendant's 
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automobile  passed  his  a  short  time  before 
the  accident,  traveling  at  such  a  high  rate 
of  speed  that  the  witness  said  to  himself, 
"That  fellow  will  do  some  humbug."  He 
said  he  thoup^ht  the  speed  was  tlien  about 
30  or  35  miles  an  hour,  but  that  he  did  not 
know  at  what  speed  the  car  was  traveling 
when  it  ran  into  the  canal;  that  he  was 
then  four  or  five  blocks  from  the  canal. 
From  which  we  assume  either  that  the  wit- 
ness's car  was  going  very  slow  or  that  he 
was  very  far  from  the  scene  of  the  accident 
when  the  defendant's  car  passed  his.  He 
said  the  dust  of  the  atreet  prevented  his 
aeeing  the  defendant's  car  after  it  passed, 
but  that  he  heard  the  blow-out  or  explosion 
of  the  tires  and  the  smaahing  of  the  wind 
shield  when  the  car  went  into  the  oanal. 
As  a  matter  of  fact,  the  tires  did  not  burst, 
nor  was  the  wind  shield  broken.  Strange 
to  say>  the  car  was  not  very  badly  damaged ; 
it  wajB  pulled  into  town  on  ita  own  wheels 
that  night. 

Two  other  witnesses  who  had  returned 
from  the  prize  fig^t  together  in  an  automo- 
bile  testified  that  the  defendant's  ear  passed 
their  car  before  the  aeoidentu  One  of  them 
testified  that  the  defendant's  car  was  going 
at  a  speed  of  26  or  80  milea  an  hour  when 
it  passed.  He.  said,  and  insisted,  that  he 
was  800^  or'  1,000  feet  frcnn  the  canal  when 
the  defendant's  car  passed,  and  that  he  was 
about  300  feet  from  the  canal  when  the 
accident  occurred.  His  traveling  companion, 
however,  said.  Mid  insiated,  that  he  was 
only  about  100  feet  from  the  canal  when 
the  defendant's  car  passed,  and  that  he,  the 
witness,  was  only  40  or  60  feet  from  the 
canal  when  the  aceident  happened.  He  said 
he  did  not  know  how  fast  the  defendant'H 
car  was  going  when  it  passed,  but  that  his 
(the  witness's)  car  was  traveling  at  about 
20  miles  an  hour.  The  conflict  in  the  testi- 
mony of  the  two  witnesses  last  referred  to 
as  to  the  place  at  which  they  were  when 
the  defendant's  car  passed  them,  and  as  to 
where  they  were  wh^i  the  accident  occurred, 
detracts  somewhat  from  the  reliability  of 
their  estimates  of  the  speed. 

We  are  informed  by  the  testimony  in  this 
cage  that,  according  to  a  well-recognized 
rule  of  ethics,  an  automobile  driver  always 
speeds  up  his  car  alter  he  has  signaled  his 
desire  to  pass  a  car  in  front  of  him  and 
the  latter  has  steered  to ,  the  right  of  the 
road;  the  object  being  to  avoid  dusting  the 
occupants  of  the  other  car  unnecessarily, 
and  to  avoid  keeping  it  crowded  to  the  side 
of  the  road  any  longer  than  is  necessary. 
Hence  the  witnesses  who  testified  to  the 
speed  at  whicli  the  defendant's  car  passed 
rhe  other  two  cars  on  the  road  saw  it  per- 
haps speeding  faster  than  it  traveled  at 
other  times  that  night. 
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Another  profesBional  chauffeur,  as  a  wit- 
ness for  the  defendant,  testified  that  he 
passed  the  defendant's  car  coming  from  the 
prize  tight  at  a  point  about  seven  blocks 
from  the  scene  of  the  accident,  and  that  the 
defendant's  speed  'was  then  only  about  12 
or  15  miles  an  hour. 

We  have  given  a  synopsis  of  all  of  the 
testimony  on  the  subject  of  the  speed  at 
which  the  defendant  was  driving  before  and 
at  the  time  of  the  accident.  The  prepon- 
derance of  the  evidence  is,  in  our  opinion, 
not  that  the  speed  was  excessive,  but  to  the 
contrary,  that  it  was  moderate.  The  testi- 
mony of  the  plaintiff  on  that  subject  is 
rather  favorable  to  the  defendant,  and  that 
of  the  latter  is  entitled  to  as  much  consider- 
ation as  is  that  of  any  other  disinterested 
witness,  because  the  ree<^d  discloses  that, 
on  account  of  his  indemnity  insurance,  the 
defendant  has  little  or  no  financial  interest 
In  the  defense  of  this  suit.  The  fact  that 
the  car  went  into  the  canal  is  not  a  case 
where  res  ipsa  loquitur  with  regard  to  the 
speed  at  which  the  car  was  going,  because 
the  evidence  shows  conclusively  that  the  de- 
fendant could  not  have  avoided  running  into 
the  canal,  although  he  was  going  at  a  mod- 
erate speed  when  he  discovered  the  danger. 

Our  conclusion  from  the  evidence  is  that 
the  defendant  was  not  at  fault  for  failing  to 
see  the  canal  sooner  than  he  did. 

The  question  of  law  to  be  decided  is 
whether  the  defendant  was  guilty  of  negli- 
gence in  his  failure  to  maintain  such  a  slow 
speed  that  he  might  have  avoided  the  acci- 
dent when  he  saw  the  danger.  If  the  de- 
fendant was  guilty  of  negligence  in  that 
respect,  was  the  plaintiff's  acquiescence  in 
the  speed  at  which  the  car  was  going  such 
contributory  negligence  on  his  part  as  to 
prevent  his  recovering  damages  for  the  in- 
jury he  suffered? 

We  agree  with  the  learned  counsel  for 
the  plaintiff  that  one  who  invites  another 
to  ride  with  him  as  his  guest  in  an  auto- 
mobile is  not  absolved  from  responsibility 
for  negligence  or  imprudence  merely  because 
he  is  performing  a  gratuitous  service  or 
favor  to  his  guest. 

Although  an  invited  guest  of  the  driver 
in  an  automobile,  being  a  mere  licensee,  is 
not  entitled  to  the  consideration  due  by  a 
carrier  to  a  passenger  for  hire,  he  is  never- 
theless entitled  to  the  benefit  of  the  provi- 
sion of  our  Civil  Code  that  any  act  of  neg- 
ligence or  imprudence  that  causes  injury  or 
loss  to  anotiier  obliges  him  who  was  at 
fault  to  pay  for  the  injury  or  loss.  Rev. 
Civ.  Code,  arts.  2315,  2316.  That  provision 
of  the  Code,  however,  is  controlled  by  the 
word  "fault."  If  there  was  no  fault  in  the 
defendant's  driving  at  the  speed  he  main- 
tained,— if  that  i^ed  was  not  in  itself  a 
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matter  of  negligence  or  imprudence,  under 
the  circumstances  and  conditions  prevailing, 
— he  is  not  responsible  for  the  unfortunate- 
result. 

We  are  referred  to  the  decision  of  the 
supreme  court  of  Wisconsin  in  the  case  of 
Lauson  v.  Fond  du  Lac,  141  Wis.  57,  25 
L.R.A.(N.S.)  40,  135  Am.  St.  Rep.  30,  123 
N.  W.  629,  to  support  the  general  proposi- 
tion that  it  is  the  duty  of  the  driver  of  an 
automobile  to  maintain  a  speed  sufficiently 
slow,  and  maintain  such  oontrol  of  his  car, 
that  he  can  stop  within  the  distance  in 
which  he  can  plainly  see  an  object  or  ob- 
struction ahead  of  him.  That  rule  is  subject 
to  certain  modifications.  It  cannot  apply 
to  a  case  where  an  object  or  obstruction 
which  the  driver  of  an  automobile  has  no 
readon  to  expect  appears  suddenly  imme- 
diately in  front  of  his  automobile.  In  the 
case  cited  the  plaintiff  was  denied  the  right 
to  recover  damages  from  the  municipality 
for  injuries  sustained  by  his  running  into 
an  excavaticm  in  the  highway,  because  he 
was  j^uilty  of  contributory  negligence.  Ke 
was  driving  over  a  strange  road  on  a  dark, 
rainy  night.  He  had  only  one  lamp  on  his 
automobile,  and  it  was  tilted  downward  so 
as  to  throw  the  light  into  the  wheel  tracks 
in  the  road.  He  could  not  see  an  object 
more  than  10  or  12  feet  ahead  of  him,  and 
his  speed  was  such  that  lie  could  not  stop 
his  machine  within  a  distance  less  than  15 
or  twenty  feet.  It  was  held  that,  although 
the  speeed  at  which  the  plaintiff  was  trav- 
eling when  the  accident  occurred  would  have 
been  a  safe  and  moderate  speed  under  other 
circumstances,  it  was  dangerous  speed  un- 
der the  conditions  prevailing.  The  sound 
principle  of  law  invoked  and  applied  in  that 
case  has  no  application  to  the  facts  of  the 
case  before  us. 

The  rule  is  well  established  in  the  ju- 
risprudence of  this  state  that  a  person  using 
a  public  highway,  especially  in  ah  incor- 
porated city,  has  a  right  to  presume,  and 
to  act  upon  the  presumption,  that  the  way 
is  safe  for  ordinary  travel,  even  at  night, 
and  he  is  not  required  to  be  on  the  lookout 
for  extraordinary  dangers  or  obstructions 
to  which  his  attention  has  not  been  called. 
Nessen  v.  New  Orleans,  134  La.  455,  51 
L.R.A.(N.S.)  324,  64  So.  286;  Stem  v.  Da- 
vies,  128  La.  182,  54  So.  712;  McCormack 
v.  Robin,  126  La.  594,  139  Am.  St.  Rep.  549, 
52  So.  779;  Rock  v.  American  Constr.  Co. 
120  La.  831,  14  L.R.A.(N.S.)  653,  45  So. 
741 ;  Weber  v.  Union  Development  A  Constr. 
Co.  118  La.  77,  42  So.  652,  12  Ann.  Cas. 
1012;  Mahnke  v.  New  Orleans  City  A  L.  R. 
Co.  104  La.  412,29  So.  62,  quoting  2  Thomp. 
Neg.  1197,  and  many  decisions;  Shidet  v. 
Jules  Dreyfuss  Co.  50  La.  Ann.  284,  23  So. 
887. 
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As  far  as  tbe  defendant  knew,  or  ordi- 
nary caution  required  him  to  know,  the 
road  ahead  of  him  was  safe.  The  plaintiff 
knew,  but  perhaps  forgot,  that  there  was 
danger  ahead.  His  failure  to  remember  that 
the  bridge  was  out  of  line  with  the  drive- 
way and  that  there  was  an  open  canal 
ahead,  and  his  failure  to  warn  the  defendant 
'When  he  saw  that  the  latter  did  not  know  of 
the  danger,  was  the  only  neglect  on  the  part 
of  any  occupant  of  the  car  that  caused  or 
contributed  to  the  accident. 

We  do  not  hold  that,  if  the  defendant's 
ignorance  of  the  condition  of  the  road  ahead 
of  him  was  in  itself  negligence,  that  negli- 
gence would  be  imputable  to  the  plaintiff, 
who  was  only  a  gveet  in  the  car;  nor  do  we 
hold  that  the  plaintiff,  by  accepting  the 
defendant's  invitaticm  to  ride  in  the  car, 
thereby  engaged  in  a  common  enterprise  or 
joint  venture  with  him  in  which  neither 
would  be  liable  to  the  other  for  an  act  of 
negligence. 

What  we  maintain  in  this  case  is  that  a 
man  who,  possessed  of  all  his  faculties  and 
knowing  that  there  is  always  some  danger 
in  traveling  in  an  automobile,  accepts  an 
iuTitation  to  ride  as  the  guest  of  the  driver, 
assamea  the  risk  of  the  ordinary  dangers  of 
whidi  he  is  aware,  and  cannot  hold  the 
driver  of  the  car  responsible  in  damages 
for  an  accident^  if  there  was  no  fault  or  neg- 
ligence or  imprudence  on  the  driver's  part. 
The  driver's  duty  and  responsibility  is  mere- 
ly to  be  careful  and  avoid  committing  any 
act  of  negligence  or  imprudence  that  might 
add  to  or  increase  the  ordinary  danger  of 
the  occupation.  With  r^ard  to  the  care 
due  by  the  driver  of  an  automobile  for  the 
safety  of  a  passenger  riding  as  his  guest,  we 
do  not  recognize  the  distinction  referred  to 
in  some  jurisdictions  between  gross  or  wil- 
ful negligence  and  the  ordinary  negligenee 
or  imprudence  referred  to  in  the  provisions 
of  our  Civil  Code,  arts.  2315  and  2316.  We 
agree  with  the  doctrine  recognized  by  the 
court  of  appeals  of  Kehtueky  in  Beard  v. 
Klusmeier,  168  Ky.  153>  50  L.R.A.(N.S.) 
1100,  164  S.  W.  319,  Ann.  Cas.  1915D,  342, 
and  approved  by  the  court  of  appeals  of 
Maryland  in  Fitzjarrell  v.  Boyd,  123  Md. 
497,  91  Atl.  647,  that  a  guest  in  an  auto- 
mobile is  entitled  to  demand  that  his  host 
shall  exercise  ordinary  care  for  safety  in 
driving  the  car,  and  that  the  latter's  lia- 
bility is  not  confined  to  acts  of  gross  negli- 
gence or  wilful  recklessness. 

Our  review  of  the  decisions  cited  by  the 
learned  counsel  for  the  plaintiff  discloses 
that  in  every  case  referred  to  in  which  the 
driver  of  a  vehicle  was  held  liable  in  dam- 
ages for  an  accident  resulting  in  injury  to 
his  guest  in  the  vehicle'  the  accident  was  the  | 
result  of  negligence  on  the  part  of  the 
L.RJ1.1917F. 


driver,  and  the  guest  was  not  guilty  of  con- 
tributory negligence.  For  example,  in  Pi- 
geon V.  I^ne  (decided  by  the  supreme  court 
of  errors  of  Connecticut),  80  Conn.  237,  67 
Atl.  886,  11  Ann.  Cas.  371,  the  defendant 
undertook  to  convey  in  a  sleigh  a  boy  four- 
teen years  of  age,  an  employee  of  the  de- 
fendant, to  the  place  where  he  was  to  work 
for  the  defendant.  The  driver  who  was  put 
in  charge  of  the  sleigh  by  the  defendant  was 
guilty  of  n^ligence  in  overloading  the 
sJeigh  and  recklessly  and  negligently  run- 
ning into  a  bridge  and  injuring  the  boy.  In 
Beard  v.  Klusmeir,  supra,  the  defendant 
had  invited  the  plaintiff  and  another  woman 
and  two  men  to  ride  with  him  in  his  auto- 
mobile at  night.  He  drove  the  car  at  a  high 
rate  of  speed,  and,  when  another  automobile 
driver  attempted  to  pass  him,  he  raced  with 
the  other  car  at  a  very  dangerous  speed. 
The  plaintiff  protested  and  begged  him  to 
stop  and  permit  her  to  get  out  of  the  car, 
but  he  refused.  He  ran  into  a  pile  of  build- 
ing material  stacked  in  the  street,  wrecking 
the  car  and  seriously  injuring  the  plaintiff. 
In  Mayberry  v.  Sivey,  18  Kan.  291,  the  de- 
fendant invited  the  plaintiff  to  ride  with 
him  in  his  buggy.  The  defendant,  who  was 
driving  the  horse,'  chall^ged  another  driver 
for  a  race,  and  whipped  up  his  horse  to  pass 
the  other.  The  plaintiff,  in  great  fear, 
begged  the  defendant  to  stop  and  let  him 
get  out,  but  the  defendant  continued  the 
race  at  a  reckless  speed  until  he  ran  into 
a  stone  fence,  overturning  the  buggy  and 
injuring  the  plaintiff.  In  Lochhead  v.  Jen- 
sen, 42  Utah,  99,  129  Pac.  347,  the  act  of 
negligence  complained  of  was  the  defend- 
ant's running  his  automobile  at  a  high  and 
dangerous  rate  of  speed,  resulting  in  an 
accident  in  which  Lochhead,  who  was  riding 
with  the  defendant  as  his  invited  guest, 
was  killed.  The  trial  judge  charged  the 
jury  that,  if  the  defendant  did  not  use  due 
diligence  in  driving  the  car,  he  was  liable 
in  damages  for  the  resulting  accident,  and 
that  the  jury  was  to  consider  the  manner 
of  the  defendant's  driving  the  car  and  de- 
termine whether  he  had  exercised  reasonable 
care.  On  appeal  the  charge  was  condemned, 
not  because  the  appellate  court  did  not 
approve  the  doctrine  requiring  the  defend- 
ant to  exercise  ordinary  care,  but  because 
the  charge  presented  a  question  of  n^li- 
gence  far  beyond  that  charged  in  the  com- 
plaint, and  permitted  the  jury  to  base  a 
verdict  upon  a  mere  failure  to  keep  a  rea- 
sonable lookout  for  obstructions  or  dangers 
in  the  road.  We  do  not  understand  that 
the  appellate  court  would  have  condemned 
the  charge  if  the  complaint  on  which  the 
suit  was  founded  had  charged  a  lack  of 
ordinary  care.  In  Patnode  v.  Foote  (ap- 
pellate division  of  the  supreme  court  of  New 
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York),  153  App.  Div.  494,  ISS  N.  Y.  Supp. 
221,  the  plaintiff,  who  was  traveling  as  a 
guest  in  the  defendant's  buggy,  protested 
against  the  reckless  speed  at  which  the  de- 
fendant drove  the  horse;  but  the  defendant 
continued  the  reckless  driving  until  he 
collided  with  a  wagon,  throwing  the  plain- 
tiff to  the  ground  and  injuring  him.  Tlie 
only  contention  of  the  defendant  in  that 
case  appears  to  have  been  that  he  owed  no 
duty  or  care  for  the  plaintiff's  safety,  be- 
cause he  was  rendering  him  a  gratuitous 
service  at  the  time  of  the  accident.  The 
vfrdict  awarding  damages  to  the  plaintiff 
was  affirmed  on  appeal,  on  the  doctrine  of 
Pigeon  V.  Lane,  supra.  In  Fitzjarrell  v. 
Boyd,  supra,  the  complaint  was  that  the 
defendant  drove  his  automobile  with  reck- 
lessness, negligence,  and  want  of  care,  as  a 
result  of  which  it  skidded  and  struck  a 
telegraph  pole,  overturned,  and  inflicted  per- 
sonal injuries  upon  the  plaintiff,  who  was 
the  defendant's  invited  guest  in  the  car. 
The  plaintiff's  declaration  contained  the  alle- 
gation that  he  had  at  the  time  protested 
against  the  defendant's  reckless  driving; 
and  we  assume  that  that  allegation  was 
borne  out  by  the  evidence,  from  the  fact 
that  the  court  found  that  the  facts  of  the 
case  were  very  similar  to  those  in  the  case 
of  Beard  v.  Klusmeier.  In  ISoutledge  v. 
Rambler  Automobile  Co.  —  Tex.  Civ.  App. 
— ,  95  S.  W.  749,  the  plaintiff  was  the  in- 
vited guest  of  a  party  of  men  and  women 
who  had  hired  an  automobile  from  the 
defendant  company  for  a  joy  ri^e.  The 
chauffeur  was  the  defendant's  employee.  In 
his  testimony  he  virtually  admitted  that 
he  was  entirely  at  fault  for  the  accident 
that  resulted  in  injury  to  the  plaintiff.  He 
admitted  that  he  was  traveling  at  such  a 
high  rate  of  speed  that  he  knew  he  could 
not  negotiate  a  turn  in  the  road  which  he 
knew  was  ahead;  that  he  did  not  slow  up 


for  the  curve  because  at  the  time  he  did 
not  know  where  he  was.  The  car  dashed 
into  a  wire  fence.  The  passengers  who  had 
hired  the  car  and  had  invited  the  plaintiff 
to  ride  with  them  were  tmacquainted  with 
the  road  and  did  not  know  of  the  turn  or 
curve  ahead  of  them.  They  had  urged  the 
chauffisur  to  increase  his  speed  and  "bum 
the  air."  Tlie  plaintiff  sat  on  the  front 
seat  with  the  chauffeur,  but  did  not  urge  or 
request  the  chauffeur  io  drive  fast,  nor  did 
he  protest  against  the  fast  driving.  The 
court  foundry  however,  that  the  plaintiff  h&d 
not  acquiesced  in  the  orders  given  to  the 
chauffeur  by  those  who  hmd  hired  the  a-uto- 
mobile  and  whose  guest  tlie  plaintiff  was. 
On  appeal  the  Texas  court  said  that,  if  it 
had  appeared  that  the  plaintiff  had  urged 
the  driver  of  the  autom<^ile  to  go  at  a  high 
rate  of  speed,  or  if  he  had  acquiesced  in  the 
demand  of  hi»  comrades  for  a  high  rAte  of 
speed,  and  if  the  chauffeur  had  thereby  been 
induced  to  go  at  an  unsafe  rate  of  speed, 
and  the  accideirt  occurred  by  reason  of  such 
high  rate  of  speed,  then  tlie  plaintiff's 
negligence  would  have  contributed  to  the 
res«lt,  and  he  could  not  recover.  In  that 
case  the  plaintiff  was  not  aware  of  the  dkn- 
gerous  condition  of  the  road  «.bead,  bat  the 
chauffeur,  for  whose  negligence  the  defend- 
ant was  responsible,  did  know  of  the  dangcn 
In  the  present  cttse  the  plaintiff  knew  of  tli« 
dangerous  condition  of  the  road  ahead,  Iwit 
the  defendant  was  unaware  of  it. 

Our  conclusion  is  that  the  defendant  vti5v 
not  guilty  of  any  negligence,  and  that  he  is 
not  liable  in  damages  for  the  injuries  whiish 
the  plaintiff  suffered  from  the  accident. 

The  judgment  appealed  from  is  affirmed 
at  the  cost  of  the  appellant. 

Sonunerville,  J,,  concurs. 

Petition  for  rehearing  denied  Apt^l  1^ 
1917. 
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MRS.  ANNIE  ROSS,  Impleaded,  etc.,  Appt., 

v. 

SISTERS  OF  CHARITY  OF  THE  INCAR- 
NATE WORD. 

(—  La.  — ,  75  So.  425.) 

Elevator  ^  passenger  ^  duty  of  owner. 

1.  The    owner    of    a    passenger    elevator 
operated  in  a  business  building  for  carrying 

Headnotes  by  Sommerville,  J. 


passengers  may  not  be  a  carrier  of  passeno 
g(>rs  in  the  sense  that  he  is  bound  to  serve 
the  public;  yet  his  duty  is  to  protect  the 
passengers,  and  he  is  bound  to  do  all  that 
human  care,  vigilance,  and  foresight  can 
reasonably  suggest  under  the  circumstances, 
and,  in  view  of  the  mode  of  conveyance 
adopted,  to  guard  against  injuries  and  ac- 
cidents resulting  therefrom,  and  a  failure 
in  this  respect  will  constitute  negligence 
rendering  him  liable. 

For  other  cases,  see  Elevators,  II.  i»  Di^. 
1^52  \.  S. 


Xote.  —  The  general  subject  of  liability 
for  injury  to  elevator  passengers  is  consid- 
ered in  the  notes  to  Edwards  v.  Manufac- 
turers' Bldg.  Co.  2  L.R.A.(N.S.)  744,  and 
Tippecanoe  Loan  &  T.  Co.  v.  Jester,  L.R.A. 
1915E.  722,  and  other  notes  referred  to 
L.R.A.1917F. 


therein.  See  also  later  cases,  Elsey  v.  Hud- 
son Co.  L.R.A.1916B,  1284  (store  elevator)  ; 
Rumetsch  v.  Wanamaker,  L.R.A.1916C,  1245 
(store  elevator >:  and  Jaoobi  v.  Builders' 
Realty  Go.  L.R.A.1917E,  696  (automatic  ele- 
vator in  apartment  house). 
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Same  «-*  absence  of  operator  -^  effect. 

2.  Failure  to  employ  an  operator  for  a 
single  automatic  push  button  elevator  in  a 
hospital  or  asylum  is  not  actionable  by  any 
passenger^  except  a  child  of  such  tender 
years  that  it  cannot  know  and  appreciate 
the  risk. 

For  other  cases,  see  Elevators,  11.  in  Big, 
1-^B  N,  8. 

Same  ^-  establlstiment  of  no^IliErence. 

3.  A  person  of  mature  years  using  such 
elevator  under  those  earcumatanoes  would 
have  to  establish  otJber  facts  to  recover  dam- 
ages for  injuries,  sustained  by  him  ia  such 
an  elevator. 

For  other  cases,  see  Elevators,  II.  in  Dig. 
1-^2  y.  8. 

(May  14,  1917.) 

APPEAL  by  plaintiff,  Mrs.  Ross,  from  a 
judgment  of  the  Judiefal  District  Court 
for  Ui^  Parish  of  Caddo  dismissing  an  ac- 
tion brought'  to  recover  daraaj?es  for  per- 
sonal injuries  sustained  by  her  while  in  the 
elevator  of  the  defendant  corporation.  Af- 
firmed. 

The  facts  are  stated  inf  the  opinion. 

Messrs.  Mabry  A  Foster  and  John  F. 
Pbllllps,  for  appellant: 

Owners  of  passenger  elevators,  although 
not  strictly  common  carriers  of  passengers, 
owe  the  same  duty  to  those  who,  by  invita- 
tion, exprete  or  implied,  are  transported  in 
the  cars  of  such  elevators,  to  exercise  the 
highest  care  in  view  of  the  character  of  the 
mode  of  conveyance  adopted,  as  to  the  safety 
of  the  car  and  all  appliances. 

6  Cyc.  622;  Yarbrough  v.  Swift  ft  Co.  llfi 
La.  344,  44  So.  121;  Farmers'  &  M.  Nat. 
Bank  v.  flanks,  104  Tex.  320,  137  S.  W. 
1120,  Ann.  Cas.  1014B,  368. 

The  owner  of  premises  who  invites  others 
to  enter  owes  them  the  duty  of  inspecting 
the  premises  to  see  that  they  are  in  a  rea- 
sonably safe  condition;  and  failure  to 
guard  or  protect  dangerous  places  or  in- 
strumentalities for  the  safety  of  those  right- 
fully there  is  negligence. 

29  Cvc.  471,  472;  Tucker  v.  Illinois  C. 
R.  Co.  42  La.  Ann.  114,  7  So.  124;  Stucke 
V.  Orleans  R.  Co.  50  La.  Ann.  172,  23  So. 
342:  Lawson  v.  Shrevcport  Waterworks  Co. 
Ill  La.  74,  35  So.  390;  Bell  v.  Houston  & 
8.  R.  Co.  132  La.  88,  43  L.R.A.(N.S,)  740, 
60  So.  1029;  Emery  v.  Minneapolis  Indus- 
trial Exposition,  56  Minn.  460,  57  N.  W. 
1132;  Ford  v.  Crigler,  26  Ky.  L.  Rep.  56, 
74  S.  W.  661 ;  Goodsell  v.  Taylor,  41  Minn. 
207,  4  L.R.A.  673,  16  Am.  St.  Rep.  700,  42 
N.  W.  S73;  Baucum  v.  Pine  Woods  Lum- 
ber Co.  130  La.  39,  57  So.  577;  Crlstadoro 
V.  Von  Behren,  119  La.  1025,  17  L.R.A. 
(N.S.)   1161,  44  So.  852. 

The  law  imposes  upon  the  ovmers  of  pas- 
senger elevators 'a  great  degree  of  care  and 
L.R.A.1917F. 


skill  with  respect  to  their  inspection,  safe 
condition,  and  operation. 

Yarbrough  v.  Swift  &  Co.  319  La.  344,  44 
So.  121;  Kusso  v.  Morris  Bldg.  k  Land  Im- 
prov.  Asso.  104  La.  426,  29  So.  46;  Tread- 
well  v.  Wliittier,  80  CaL  574,  5  L.R.A.  498, 
13  Am.  St.  Rep.  175,  22  Pae.  266. 

In  case  of  an  injury  to  a  passenger  the 
burden  of  proof  is  on  him  to  show  the  con- 
tract of  carriage  and  the  injury;  and  then 
it  is  on  ttie  carrier  to  show,  by  a  preponder- 
ance of  evidence,  that  it  was  not  at  fault 
in  producing  the  injury. 

Wilkinson,  Personal  Injuries,  pp  64,  103; 
PSatton  V.  Pickles,  60  La.  Ann.  857,  24  So. 
290. 

In  actions  for  personal  injuries  the  bur- 
den of  proof  is  on  defendant  to  show  that 
plaintiff  was  guilty  of  contributory  negli- 
gence. 

Buechner  v.  New  Orleans,  112  La.  599,  66 
L.R.A.  334,  104  Am.  St.  Rep.  455,  36  So. 
603;  Inland  A  S.  Coasting  Co.  v.  Tolson, 
180  U.  S.  551,  36  L.  ed.  270,  11  Sup.  Ct. 
Rep.  653;  Ferringer  v.  Crowley  Oil  &  Min- 
eral Co.  122  La.  441,  47  So.  768;  Smith  v. 
Minden  Lumber  Co.  114  La.  1035,  38  So. 
821;  Godfrey  v.  Illinois  C.  R.  Co.  117  La. 
1096,  42  So.  571. 

The  passenger  has  the  right  to  rely  con- 
fidently on  the  care  and  watchfulness  of 
the  carrier  to  mako  all  things  safe  for  his 
transportation,  with  its  incidents. 

Clere  v.  Morgan's  L.  ft  T.  R.  k  S.  S.  Co 
107  La.  370,  90  Am.  St.  Rep.  319,  31  So 
886;  leveret  v.  Shreveport  Belt  R.  Co.  110 
La.  399,  34  So.  579:  Delisle  v.  Bourriague, 
106  La,  78,  64  L.R.A.  420,  29  Sol  731. 

The  doctrine  of  contributory  negligence 
is  not  applicable  unless  the  facts  show  that 
the  contributory  acts  of  negligence  alleged 
were  the  proximate  cause  of  the  injury. 

Wilkinson,  Personal  Injuries,  p.  64,  §  64. 

The  ow^ner  of  an  elevator  has  no  right 
to  assume  that  an  elevator  continues  in  a 
safe  condition  because  it  has  been  used  with 
safety  for  years,  and  his  duty  extends  to 
a  tenant's  family,  guests,  emploj'ces,  and 
other  persons  passing  to  the  apartment  of 
the  tenant  by  actual  or  implied  invitation. 

Southern  Bldg.  &  L,  Asso.  v.  Lawson,  97 
Tenn.  367,  50  Am.  St.  Rep.  804,  37  S.  W.  86. 

The  law  holds  owners  and  operators  of 
elevators  to  the  exercise  of  the  utmost  care 
in  and  about  their  elevators,  and  in  the  con- 
struction and  inspection  thereof. 

Griffen  v.  Manice,  166  N.  Y.  188,  62 
L.R.A.  922,  82  Am.  St.  Rep.  630,  59  N.  E. 
926,  9  Am.  Neg.  Rep.  336;  Treadwell  v. 
Whittier,  80  Cal.  674,  6  L.RJL  498,  13  Am. 
St.  Rep.  175,  22  Pac.  266. 

Messrs.  Alexander  A  Wilkinson  for  ap- 
pellee. 
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Sommerville,  J.,  delivered  the  opinion  | 
of  the  court: 

Mrs.  Ross,  assisted  by  her  husband,  Rob- 
ert L.  Ross,  and  Mr.  Ross,  in  his  own  inter- 
est, sue  the  defendant  for  $5,000  for  injuries 
sustained  by  Mrs.  Ross  and  $50  for  personal 
expenses  incurred  by  Mrs.  Roes  because  of 
said  injuries. 

Plaintiffs  alleged  that  while  Mrs.  Ross 
was  on  a  visit  to  the  sanitarium  in  charge 
of  the  defendant  she  was  injured  while  de- 
scending from  the  third  floor  to  the  first 
floor  in  a  single  automatic  push  button  ele- 
vator, which  was  in  such  condition  and  re- 
pair as  to  endanger  the  lives  of  those  who 
used  the  same,  and  that  it  was  not  in  a 
normal  state  of  repair  when  she  used  said 
elevator;  that  the  electricity  was  not  safely 
or  properly  applied;  that  the  defendant 
knew  of  the  treacherous  and  unsafe  condi- 
tion of  said  elevator;  that  its  brakes  were 
not  safe;  and  that,  prior  to  that  time,  tm- 
der  the  eyes  of  the  officers,  agents,  and  em- 
ployees of  the  defendant,  the  dangerous  and 
unsafe  condition  of  said  elevator  had  been 
demonstrated;  but  that  it  withheld  from 
plaintiff  any  information  on  the  subject, 
and,  knowing  the  condition  of  said  elevator, 
permitted  her  to  enter  same  unaccompanied 
and  unadvised  as  to  its  dangerous  condition. 

Defendant  answered  that  there  was  no 
negligence  on  its  part,  and  that  whatever 
injuries  were  sustained  by  the  plaintiff 
were  through  her  own  fault  and  negligence 
in  attempting,  as  defendant  believes,  to 
leave  the  elevator  before  it  reached  the 
floor  where  it  was  to  stop.  There  was  judg- 
ment in  favor  of  defendant,  dismissing 
plaintiffs'  demands.  Mrs.  Roes  has  ap- 
pealed. 

It  was  admitted  that  the  defendant  had 
in  its  hospital,  and  which  was  known  as 
the  T.  £.  Schumpert  Memorial,  a  single  au- 
tomatic push  button  elevator,  as  described 
in  plaintiffs'  petition,  and  that  plaintiff 
was  injured  at  the  time  and  in  the  elevator, 
as  stated  by  her. 

While  the  owner  of  a  passenger  elevator 
operated  in  a  business  building  for  carry- 
ing passengers  up  and  down  may  not  be  a 
carrier  of  passengers  in  the  sense  that 
he  is  bound  to  serve  the  public,  yet  his 
duty  as  to  protecting  the  passengers  in  his 
elevator  from  danger  is  the  same  as  that 
applicable  for  the  carrier  of  passengers  by 
other  means,  and  he  is  bound  to  do  all  thai 
human  care,  vigilance,  and  foresight  can 
reasonably  suggest  under  the  circumstances, 
and,  in  view  of  the  character  of  the  mode 
of  conveyance  adopted,  to  guard  against 
accidents  and  injuries  resulting  therefrom; 
and  a  failure  in  this  respect  will  constitute 
negligence  rendering  him  Uabla  He  owes 
the  same  duty  to  those  who,  by  invitation, 
L.R.A.1917F. 


express  or  implied,  are  tranBported  is  the 

care  of  such  elevator,  to  exercise  the  high- 
est care,  in  view  of  the  character  of  the 
mode  of  conveyance  adopted,  as  to  the  safe- 
ty of  the  car  and  all  appliances.  6  Cyc.  696 
and  622 ;  Yarbrough  v.  Swift  &  Co.  119  Xa. 
344,  44  So.  121. 

The  evidence  shows. that  the  levator  used 
by  the  defendants  was  a  comparatively  i^faiF 
one;  that  it  had  required  some  slight  re- 
pairs to  be  made  at  different  times;  that 
it  was  in  good  order  and  condition,  and  at 
the  time  of  the  accident  it  was  being  used 
without  any  trouble  or  indication  of 
trouble;  and  that,  subsequent  to  the  acci- 
dent, the  same  use  was  being  made  of  the 
elevator  as  had  been  made  before,  without 
the  necessity  of  repairing  same  in  any  way. 
It  was  manufactured  by  the  Otis  Elevator 
Company,  and  waa  one  of  a  type  which  ia 
in  general  use  in  hospitals,  asylums;  ete., 
and  it  was  operated  by  the  means  of  push 
buttons,  the  use  of  which  was  easily  under- 
stood and  of  easy  application. 

Mrs.  Ross  testifled  that,  on  leaving  the 
third  floor  of  the  building,  she  was  instruct- 
ed by  a  nurse  how  to  operate  the  car  and 
cause  it  to  stop  at  the  first  floor,  and  th«t 
she  followed  the  instructions,  by  pushing 
the  necessary  button  for  that  floor,  and  Uiat 
when  the  elevator  got  to  the  first  floor, 
where  she  wished  to  leave  it,  it  did  stop, 
and  while  she  was  trying  to  open  the  door 
which  was  attached  to  the  shaft,  the  ele- 
vator descended  to  the  basement»  and  that 
she  was  injured  and  crushed  through  the 
faulty  operation  of  said  elevator,  and  with- 
out any  fault  on  her  part. 

The  evidence  is  not  clear  that  the  elevator 
stopped  at  the  floor  where  plaintiff  desired 
to  alight.  She  evidently  thought  that  it  did 
stop  there,  when  she  undertook  to  open  the 
door,  which  she  said  was  hard  to  open  and 
would  not  yield  to  her  endeavors.  But  she 
is  not  sustained  in  this  assertion.  One  of 
her  witnesses  said  that  the  elevator  seemed 
to  stop  at  the  office  floor,  where  he  waa 
standing,  but  he  could  not  say  whether  it 
really  stopped  or  not.  He  was  uncertain. 
The  only  other  witness  of  the  accident  was 
a  man  who  was  on  the  same  floor,  and  who 
testified  on  behalf  of  plaintiff.  He  said 
very  positively  that  the  elevator  did  not 
stop  at  the  first  floor. 

It  therefore  appears  that  ^he  plaintiff, 
who  desired  to  stop  at  the  ofiice  floor,  and 
who  had  arrived  at  that  floor,  thought  that 
the  elevator  came  to  a  stop,  and  undertook 
to  open  the  door  and  l^ve  the  elevator 
while  it,  the  elevator,  was  still  in  motion. 
In  so  doing  she  stood  on  a  ledge,  or  sill« 
which  was  stationary;  and  the  descending 
elevator  caught  and  crushed  her,  very  severe- 
ly injuring  her.     As  the  elevator  did  not 
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stop  at  the  ofSee  floor,  when  plaintiff  de* 
sired  to  leave  it,  she  should  have  remained 
in  the  elevator,  which  was  a  perfectly  safe 
and  sane  thing  to  have  done  until  it  did 
stop.  It  is  possible  that,  in  preparing  to 
descend,  plaintiff  pushed  the  wrong  button, 
and  that  that  mistake  caused  the  elevator 
to  descend  to  the  basement  instead  of  to 
the  office  floor.  If  so,  the  fault  was  entirely 
her  own,  and  not  the  defendant's. 

Plaintiff  claims  and  argues  that  the  ele- 
vator should  have  been  in  charge  of  some- 
one  who  was  placed  there  to  operate  it. 
But  the  evidence  is  that  the  elevator  was  so 
easy  to  manage  tiiat  a  child  might  have 
d<me  it  in  safety;  and  a  failure  to  employ 
an  operator  on  an  elevator  of  that  charac- 
ter is  not  actionable  by  any  passenger,  ex- 
cept a  child  of  such  tender  years  that  he 
cannot  know  and  appreciate  the  risk  he  is 
running  by  exposing  himself  unnecessarily. 
Plaintiff  could  have  no  right  of  recovery 
unless  the  evidence  eetablished  other  facto 
than  that  she  was  permitted  to  use  the 


elevator,  and  that  an  injury  was  sustained 
by  her.  Shellaberger  v.  Fisher,  5  L.R.A. 
(N.S.)  250,  75  C.  C.  A.  9,  143  Fed.  937. 

Plaintiff  h&&  failed  to  prove  any  fault 
or  negligence  on  the  part  of  defendants 
through  which  she  was  injured,  and  she  can- 
not therefore  recover  damages  from  them. 

The  district  judge  found: 

That  the  plaintiff  could  not  be  excused  for 
"exposing  herself  to  the  descending  car 
when  it  does  not  appear  that  it  was  neces- 
sary to  have  exposed  herself  in  order  to 
have  opened  the  shaft  door,  and  that  the 
car  had  not  stopped. 

"Had  she  remained  In  the  car,  she  would 
not  have  sustained  any  injury  even  though 
there  was  negligence  on  the  part  of  the  de- 
fendants ;  her  negligence  was  a  ccHitributing 
cause  to  her  injury,  and  she  was  not  in  the 
exercise  of  ordinary  cara" 

Judgment  affirmed. 

O'Niell,  J.|  concurs  in  the  decree. 


MISSISSIPPI   SUPRKMS:  COURT. 

(In  Banc.) 

DAVID  MORELAND  et  al.,  Appte., 

V. 

PEOPLE'S  BANK  OP  WAYNESBORO. 

(—  Miss.  — ,  74  So.  828.) 

Bills  and  notes  —  failure  to  apply  de- 
posit account  on  note  —  release  of 
surety. 

1.  A  bank  holding  a  note  payable  at  its 
place  of  business  owes  the  surety  no  duty 
to  apply  the  maker*  deposit  account  upon 
the  note  at  maturity,  failure  to  perform 
which  will  release  the  surety. 

For  other  cases,  see  Principal  and  Surety, 
/.  b,  in  Dig,  1-52  V.  8. 

Pleading  —  allegation  of  insolvency. 

2.  An  allegation  that  one  is  likely  to  be* 
come  fully  insolvent  at  any  time  is  not  an 
allegation  of  his  insolvency. 

For  other  oases,  see  Pleading,  II,  p,  in  Dig. 
1^-52  y.  8, 

(April  23,  1917.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Wayne  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  li.  K.  Sanl  for  appellants. 

Note. —  As  to  effect  upon  surety  or  in- 
dorser  of  bank's  failure  to  apply  principal's 
deposit  account  upon  note,  see  annotation 
following  this  case,  post,  266. 
L.R.A.1917F. 


Messrs.  Heidelberg  &  Johnston  for  ap- 
pellee. 

Sykes,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  bank  instituted  Huit  in  the 
circuit  court  of  Wayne  coimty  against  David 
Moreland  and  Rufua  P.  Cook  upon  a  promis- 
sory note  for  $350,  payable  to  the  order  of 
the  said  bank  and  signed  hy  the  two  ap- 
pellants. The  appellant  Moreland  filed  a 
special  plea  in  the  case,  admitting  the  exe- 
cution of  the  note,  but  claiming:  That  he 
signed  the  note  merely  aa  surety  for  hia  co- 
defendant.  Cook,  which  fact  was  known  to 
the  bank.  That  the  defendant  Cook  had  an 
account  with  the  bank  which  continued  until 
the  maturity  of  the  note  and  for  some  time 
thereafter.  That  on  the  date  of  the  maturity 
of  the  note  Cook  had  on  general  deposit  to 
his  credit  in  the  bank  the  sum  of  $215.66, 
and  at  various  times  thereafter  had  money 
to  his  credit  in  said  bank.  A  copy  of  this 
bank  account  is  attached  to  the  special  plea 
and  shows  that  at  several  different  times 
after  the  maturity  of  the  note  the  said  Cook 
had  on  deposit  in  the  bank  an  amount  in  ex- 
cess of  the  amount  owed  the  bank  on  said 
note.  That  the  bank  went  into  liquidation 
on  the  19th  day  of  November,  1914,  which 
was  before  the  institution  of  this  suit.  That 
the  defendant  Moreland  had  no  notice  that 
this  note  had  not  been  paid  until  after  the 
bank  went  into  liquidation.  That  the  bank, 
by  virtue  of  having  the  money  on  deposit  to 
the  credit  of  the  defendant  Cook,  became  a 
trustee  of  this  money  and  held  it  as  a  trust 
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fund,  and  that  it  was  the  duty  of  the  bank 
to  have  appropriated  these  funds,  or  so  much 
of  them  as  was  necessary,  to  the  payment  of 
this  note.  That  the  note  was  made  payable 
at  the  bank  and  was  in  its  possession,  which 
was  tantamount  to  a  draft  on  the  bank  to 
pay  the  same  out  of  the  funds  on  deposit  to 
the  credit  of  the  said  Cook.  That  the  bank 
knew  that  Cook's  account  with  it  varied  by 
overdrafts  for  large  amounts  and  that  the 
said  Cook  was  likely  to  become  wholly  in- 
solvent at  any  time  and  defeat  any  contri- 
bution by  the  defendant.  That,  because  of 
all  of  these  reasons,  it  was  the  duty  of 
the  bank  under  the  circumstances  to  pro- 
tect the  defendant  Moreland,  who  was  a 
surety,  and  that,  because  of  the  alleged  neg- 
ligence and  bad  faith  in  not  so  doing,  the 
bank  has  relinquished  and  released  the  de- 
fendant Moreland  from  any  liability  on  this 
note.  The  bank  demurred  to  this  special 
pica,  alleging  in  its  demurrer:  First,  that 
the  plea  was  not  suflRcient  to  release  the 
defendant  Moreland;  also,  that  the  plea 
shows  affirmatively  that  the  defendant  Cook 
did  not  have,  at  the  time  of  the  maturity  of 
the  note,  a  sufficient  sum  on  deposit  with 
the  plaintiff  to  liquidate  said  note;  and, 
further,  that  the  plaintiff  bank  was  never 
under  any  legal  obligation  to  apply  any  of 
the  funds  on  deposit  with  it  to  the  credit 
of  the  said  Cook  to  the  payment  of  the  note 
sued  on.  This  demurrer  was  sustained  by 
the  court.  There  were  also  two  other 
pleas  filed  by  the  defendant  to  which  de- 
murrers were  sustained.  The  defendant 
declining  to  plead  further,  judgment  was 
entered  in  favor  of  the  bank  for  the  amount 
due  on  the  note,  from  which  judgment  this 
appeal  is  prosecuted. 

In  this  court  the  only  error  argued  by 
the  appellant  is  the  action  of  the  court  be- 
low in  sustaining  the  demurrer  to  the  spe- 
cial plea  above  mentioned.  It  is  the  con- 
tention of  the  appellant  that,  while  the 
note  is  signed  by  Cook  and  Moreland  on  its 
face  as  comakers,  as  a  matter  of  fact,  and 
one  which  the  plea  alleges,  Moreland  was 
only  a  surety  of  Cook,  and  as  such  surety 
was  released  when  the  bank  failed  to  apply 
the  amount  to  Cook's  credit  on  deposit  in 
bank  on  the  day  the  note  fell  due  to  the 
payment  of  this  note.  It  is  the  contention 
of  the  appellee  that  the  appellant  Moreland 
is  not  a  surety,  but  a  principal  on  the  note; 
and,  further,  that,  even  if  he  be  considered  a 
surety,  then  he  was  not  released  by  the  fail- 
ure  of  the  bank  to  apply  any  amount  Cook 
might  have  had  on  deposit  in  the  bank  to 
this  note  on  the  day  of,  or  after,  its  ma- 
turity. 

It  is  not  necessary  for  us  to  pass  upon 
the  question  of  whether  or  not  the  appellant 
Moreland  was  a  principal  or  a  surety,  be- 
L.R.A.iniTF. 


cause  we  are  of  the  opinion  that,  even  if  he 
be  treated  as  a  surety,  he  was  not  released 
from  his  liabilitv  on  this  note  because  of  the 
failure  of  the  bank  to  credit  the  note  with 
any  amount  Cook  may  have  had  on  deposit 
with  it  on  the  day  of  its  maturity  or  there- 
after. The  decisions  of  the  various  states 
differ  as  to  whether  or  not  a  bank  is  under 
any  duty  to  a  surety  to  credit  a  note  at  the 
day  of,  or  after,  its  maturity  witli  any 
amount  the  principal  of  said  note  may  liave 
on  general  deposit  in  the  bank.  A  careful 
examination  of  the  authorities  on  this  ques- 
tion leads  us  to  believe  that  the  great 
weight  of  authority  is  to  the  effect  that  the 
bank  is  under  no  duty  whatever  to  the 
surety  to  make  any  such  application.  A' 
majority  of  the  decisions  holding  the  con- 
trary  view  hold  that  at  the  time  of  the  ma- 
turity of  the  note,  if  the  principal  of  the 
note  have  on  deposit  an  amount  equal  to 
or  greater  than  that  called  for  in  the  note, 
then  it  is  the  duty  of  the  bank  to  apply 
a  sum  sufficient  to  pay  the  note  in  full; 
that,  if  it  fails  to  do  this,  then  the  surety 
on  said  note  is  released.  These  cases  fur- 
ther hold, .  however,  that«  if  the  amount  on 
deposit  tlie  day  of  the  maturity  of  the  note 
is  not  sufficient  to  satisfy  the  note  in  full, 
then  the  bank  is  under  no  duty  to  the  surety 
whatever  to  apply  pro  tanto  to  a  credit 
on  the  note  the  amount  on  deposit  in  said 
bank  at  that  time.  There  are  a  few  states 
which  hold  that  it  is  the  duty  of  the  bank 
to  apply  whatever  amount  it  has  on  hand 
at  the  maturity  of  the  note,  and  also  what> 
ever  amount  it  may  have  on  deposit  at  a 
later  date  to  a  payment  on  the  note. 

It  is  well  settled  that  the  bank  itself  has 
a  right,  if  it  so  desires,  to  apply  whatever 
amount  the  maker  of  the  note  has  on  de- 
posit with  it  to  a  payment  on  the  note.  Or, 
in  other  words,  the  bank  itself  has  the  right 
to  set  off  the  amount  it  owes  the  depositor 
against  the  amount  owed  it  by  the  depositor. 
The  relation  existing  between  a  bank  and  a 
depositor  is  simply  one  of  debtor  and  cred- 
itor. Most  of  the  authorities  holding  that 
the  surety  is  discharged  in  this  character 
of  cases  predicate  this  right  on  the  fact 
that  the  bank  has  this  right  of  set-off  if 
it  so  desires.  As  one  court  has  expressed 
it:  "When  a  creditor  has  in  his  hands  the 
means  of  paying  his  debt  out  of  the  prop- 
erty of  his  principal  debtor,  and  does  not 
use  it,  but  gives  it  up,  the  surety  is  dis- 
charged." 

Because  the  principal  of  the  note  has  on 
deposit  funds  in  the  bank  in  no  way  gives 
the  bank  a  lien  on  these  funds  for  the  pay- 
ment of  its  note.  If  it  did,  then  it  would 
be  the  duty  of  the  bank  to  hold  all  funds 
deposited  there  before  the  maturity  of  the 
note  as  well  as  those  deposited  at  and  after 
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Its  maturity.  As  is  well  settled,  by  virtue 
of  these  deposits  the  relation  only  of  debtor 
and  creditor  exists.  This  deposit  is  not 
treated  as  a  trust  fund  or  anything  of  that 
nature.  The  bank,  by  failing  to  credit  the 
note  with  any  amount  due  the  principal,  in 
DO  way  releases  any  security  which  it  holds 
or  any  valuable  right  of  any  kind  to  which 
the  surety  could  be  subrogated.  It  is  a 
well-known  fact  in  the  commercial  world 
that  many  customers  of  banks  have  balances 
to  their  general  credit  on  deposit  with  the 
bank  and  at  the  same  time  owe  the  bank 
large  sums  of  money  for  which  they  have 
given  notes  with  sureties,  falling  due  at 
different  times.  It  would  seriously  inter- 
fere with  the  banking  business  and  would 
be  an  injustice  to  the  banks  and  to  their  de- 
positors, if  the  banks  before  cashing  their 
checks,  should  always  be  compelled  to  con- 
sult their  books  and  notes  to  see  if  anv  notes 
of  these  depositors  were  falling  due  on  that 
date  with  sureties  thereon,  thereby  to  keep 
from  releasing  these  sureties.  On  the  other 
hand,  it  is  the  duty  of  the  surety  to  know 
nhcn  the  note  of  his  principal  falls  due,  and, 
if  he  so  desire,  to  take  proper  steps  to  see 
that  he  is  protected  at  that  time.  In  ad- 
dition- to  whatever  common-law  remedies 
sureties  have,  they  have  statutory  remedies 
under  chapter  112  of  the  Code  of  1906. 

In  the  case  of  National  Mahaiwe  Bank  v. 
Pock,  127  Mass.  298,  34  Am.  Rep.  368,  the 
court  said:  *^Money  deposited  in  a  bank 
does  not  remain  the  property  of  the  deposi- 
tor, upon  which  the  bank  has  a  lien  only; 
but  it  becomes  the  absolute  property  of  the 
bank,  and  the  bank  is  merely  a  debtor  to 
the  depositor  in  an  equal  amount.  [Cit- 
ing cases.]  So  long  as  the  balance  of 
account  to  the  credit  of  the  depositor 
exceeds  tlie  amount  on  any  debts  due 
and  payable  by  him  to  the  bank,  the 
bank  is  bound  to  honor  his  checks,  and 
liable  to  an  action  bv  him  if  it  does  not. 
When  he  owes  to  the  bank  independent 
debts,  already  due  and  payable,  the  bank 
has  the  riglit  to  apply  the  balance  of  his 
general  account  to  the  satisfaction  of  any 
such  debts  of  his.  But  if  the  bank,  instead 
of  so  applying  the  balance,  sees  fit  to  allow 
him  to  draw  it  out,  neither  the  depositor 
nor  any  other  person  can  afterwards  insist 
that  it  should  have  been  so  applied,  llie 
bank,  being  the  absolute  owner  of  the  money 
deposited,  and  being  ■  a  mere  debtor  to  the 
depositor  for  his  balance  of  account,  holds 
no  property  in  which  the  depositor  has  any 
title  or  right  of  which  a  surety  on  an  in^ 
dependent  debt  from  him  to  the  bank  can 
avail  himself  by  way  of  subrogation,  as  in 
Baker  v.  Briggs,  8  Pick.  122,  19  Am.  Dec. 
311,  and  American  Bank  v.  Baker,  4  Met 
164.  cited  for  the  defendant.  The  right  of 
L.F.A.1917F. 


the  bank  to  apply  the  balance  of  account 
to  the  satisfaction  of  buch  a  debt  Is  rather 
in  the  nature  of  a  set-off,  or  of  an  applica- 
tion of  payments,  neither  of  which,  in  tlie 
absence  of  express  agreement  or  appropria- 
tion, will  be  required  by  the  law  to  be  so 
made  as  to  benefit  the  suretv.*' 

This  idea  has  been  very  well  expressed  in 
the  case  of  People's  Bank  v.  Logrand,  103 
Pa,  309,  49  Am.  Rep.  126:  "While  it  is 
true  that  a  bank  is  a  mere  debtor  to  its 
depositor  for  the  amount  of  his  deposit,  and 
therefore,  in  an  action  by  the  bank  against 
the  depositor,  on  a  note  upon  which  he  is 
liable,  the  latter  may  set  off  his  deposit, 
yet  we  do  not  think  the  bank  is  bound  to 
hold  a  deposit  for  the  protection  of  an  in- 
dorser  of  the  depositor.  A  bank  deposit  is 
different  from  an  ordinary  debt,  in  this: 
that  from  its  very  nature  it  is  con- 
stantly subject  to  the  check  of  the  depositor, 
and  is  always  payable  on  demand.  Tlie  con- 
venience of  the  commercial  world,  the  enor- 
mous amount  of  transactions  by  means  of 
bank  checks,  occurring  on  every  business 
day  in  all  parts  of  the  coimtry,  require  that 
the  greatest  facilities  should  be  afforded 
for  the  use  of  bank  deposits  by  means  of 
checks  drawn  against  them.  The  free  use 
of  checks  for  commercial  purposes  would  l)e 
greatly  impaired  if  the  banks  could  only 
honor  them  on  peril  of  relieving  indorsers, 
without  an  investigation  of  the  state  of  the 
depositor's  liabilities  upon  discounted  paper. 
.  .  .  It  is  beyond  question  that  the  bank, 
in  the  absence  of  any  special  appropriation 
of  the  deposit  by  the  depositor,  would  have 
the  right  to  apply  a  general  deposit  to  the 
payment  of  any  existing,  matured  indebted- 
ness of  the  depositor.  But  that  privilege 
is  a  right  which  the  bank  may  or  may  not 
exercise,  in  its  discretion.  .  .  .  We  fully 
recognize  the  rule  that,  where  a  principal 
creditor  has  the  means  of  satisfaction  ac- 
tually or  pot^itially  within  his  grasp,  he 
must  retain  them  for  the  benefit  of  the  sure- 
ty; but  we  regard  the  case  of  bank  deposits 
as  an  exception  to  the  rule.*' 

In  the  case  of  First  Nat.  Bank  v.  Peltz, 
176  Pa.  513,  36  L.R.A.  832,  53  Am.  St.  Rep. 
686,  35  Atl.  218,  in  speaking  of  this  same 
subject,  the  court  uses  the  following  lan- 
guage: "While  money  deposited  becomes 
the  property  of  the  bank,  yet  that  result 
flows  from  the  nature  of  money,  which  is 
to  be  measured  by  amount,  and  not  by 
physical  identity.  Hence  a  deposit  of  $100 
is  returned  by  another  $100  without  regard 
to  the  identity  of  the  notes  or  the  coin,  be- 
cause legally  they  are  the  same.  Except 
for  this  characteristic,  a  deposit  of  money 
to  be  returned  on  demand  would  be,  like  the 
deposit  of  any  other  article,  a  mere  bail- 
ment.   But  though  for  this  reason  the  title 
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to  money  deposited  passes  to  the  bank,  yet 
the  whole  business  of  banking  is  founded 
on  the  faith  of  the  immediate  availability 
of  the  deposit,  as  money,  for  the  use  of  the 
depositor,  and  any  rule  that  interfered  with 
the  freedom  of  action  of  either  bank  or 
customer,  by  compelling  a  stop  of  their 
dealings  with  each  other  to  examine  the 
relations  of  other  parties  to  the  deposit, 
would  go  far  towards  destroyiug  that  in- 
stant convertibility  which  is  the  essence  of 
the  business." 

This  question  was  ably  and  exhaustively 
considered  in  the  opinion  of  the  court  in  the 
case  of  Davenport  v.  State  Bkg.  Co.  126 
Ga.  136,  8  L.R.A.(N.S.)  944,  116  Am.  St. 
Rep.  68,  64  S.  E.  977,  7  Ann.  Cas.  1000,  in 
which  opinion  all  the  leading  authorities 
are  reviewed  and  discussed:  There  are 
found  in  116  Am.  St.  Rep.  and  8  L.R.A. 
(N.S.)  exhaustive  notes  to  this  case  dis- 
cussijng  and  reviewing  all  of  the  authorities. 

We  therefore  conclude  that  a  bank  does 
not  owe  a  surety  on  a  note  the  duty  to  ap- 
ply, or  credit,  the  note  with  any  amount 
the  principal  may  have  on  deposit  in  the 


bank  at  or  after  the  maturity  of  the  note, 
whether  or  not  this  amount  be  sufficient  to 
satisfy  the  note. 

.  The  appellant  in  his  brief  contends  that, 
because  of  the  allegations  in  his  special  plea 
to  the  effect  that  the  defendant  R.  P.  Cook 
was  likely  to  become  wholly  insolvent  at 
any  time  and  defeat  an  action  for  contri- 
bution, then  this  is  equivalent  to  charging 
that  he  was  insolvent  at  the  time  of  the 
maturity  of  the  note,  and  that  the  bank 
knew  of  his  insolvency,  and  because  of  this 
insolvency  it  was  the  duty  of  the  bank  to 
have  applied  whatever  amount  it  owed  Cook 
to  this  note.  This  is  not  an  allegation  of 
insolvency.  This  allegation  might  be  made 
of  anyone.  It  is  therefore  not  necessary  for 
us  to  consider  the  question  of  whether  or 
not,  if  the  defendant  Cook  had  been  insol- 
vent at  the  time  of  the  maturity  of  the  note, 
and  this  fact  had  been  known  to  the  appel- 
lee bank,  this  would  have  made  any  differ- 
ence in  the  duty  of  the  bank. 

The  lower  court  was  correct  in  sustain- 
ing the  demurrer,  and  its  judgment  is  there- 
fore affirmed. 


Annotatioii — ^Effect  upon  surety  or  indorter  of  bank's  faflure  to  apply  prin- 
cipal's deposit  account  upon  note* 


The  earlier  eases  upon  this  question 
are  collected  in  a  note  to  Davenport  v. 
State  Bkg.  Co.  8  L.R.A.(N.S.)  944. 

The  decision  in  Moreland  v.  People's 
Bank,  ante,  263,  that  a  bank  is  under 
no  duty  to  a  surety  on  a  note  to  credit 
the  note  on  the  day  of  or  after  its  matur- 
ity with  any  amount  the  principal  may 
have  on  general  deposit  in  the  bank,  is 
in  accordance  with  the  weight  of  author- 
ity, as  shown  by  the  earlier  note  above 
referred  to,  and  is  also  sustained  by  later 
cases.  Patterson  v.  State  Bank  (1913) 
65  Ind.  App.  331, 102  N.  E.  880 ;  National 
Bank  v.  Gilvin  (1912)  —  Tex.  Civ.  App. 
— ,  162  S.  W.  662;  First  Nat.  Bank  v. 
Powell  (1912)  —  Tex.  Civ.  App.  --,  149 
S.  W.  1096. 

So,  although,  by  the  terms  of  a  note,  a 
bank  might  have  applied  the  deposit  of 
the  principal  maker  to  its  payment,  its 
failure  to  do  so  did  not  discharge  the 
surety.  Highland  Park  State  Bank  v. 
Sheahen  (1909)  149  HL  App.  225. 

And  this  is  the  rule  although  there  was 
evidence  of  fraud  on  the  part  of  the 
maker,  and  the  bank  had  notice  of  such 
fraud.  Solomon  v.  Merchants'  &  P.  Nat. 
Bank  (1914)  —  Tex.  Civ.  App.  — ,  168  S. 
W.  1029. 

And  even  in  a  jurisdiction  in  which  it 

is  recognized  that  failure  of  a  bank  to 

apply  a  deposit  of  a  principal  upon  a 
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note  will  discharge  a  surety  thereon,  the 
rule  will  not  apply  as  to  a  sum  of  money 
deposited  under  an  agn^ement  that  it 
should  be  paid  to  certain  creditors  of 
the  principal.  Royse  v.  Winchester 
Bank  (1912)  148  Ky.  368, 146  S.  W.  738. 
And  in  Eades  v.  Muhlenberg  County 
Sav.  Bank  (1914)  167  Ky.  416,  163  S. 
W.  494,  it  is  held  that  there  was  no  er* 
ror  in  rejecting  evidence  as  to  money  de- 
posited in  the  bank  by  the  debtor,  inas- 
much as  no  effort  was  made  to  show  the 
state  of  the  account  at  the  time  of  the 
maturity  of  the  note,  or  to  show  that  any 
deposit  which  he  may  have  had  on  hand 
was  not  appropriated  for  a  different  pur- 
pose; the  court  stating  that  it  is  well 
settled  that  the  deposit  must  be  suf- 
ficient at  the  time  of  the  maturity  of  the 
note^  and  must  not  have  been  previously 
appropriated  to  any  other  purpose,  and 
that  subsequent  deposits  will  not  raise  a 
duty  on  the  part  of  the  bank  to  appro- 
priate the  money  in  payment  of  the 
note.  The  court  does  not  discuss  the 
point,  merely  citing  certain  Pennsylvania 
cases,  but  apparently  overlooking  earlier 
cases  in  its  own  state  (Bank  of  Taylors- 
ville  V.  Hardesty  (1906)  28  Ky.  L.  Rep. 
1286,  91  S.  W.  729,  and  Burgess  v.  Depos- 
it  Bank  (1906)  30  Ky.  L.  Rep.  177,  97  S. 
W.  761,  cited  at  pages  947  and  948  of  the 
earlier  note),  holding  that  there  is  no 
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distinction  in  this  respect  between  de- 
posits made  before  and  those  made  after 
maturity. 

In  Guernsey  v.  Marks  (1910)  65  Or. 
323,  106  Pac.  334,  a  suit  by  a  surety, 
who  had  paid  the  note,  to  foreclose  a 
mortgage  given  by  the  principal  as  in- 
demnity, the  court  observed  that  the 
answer,  which  alleged  that  on  or  before 
the  note  was  paid  the  bank  had  become 


indebted  to  the  principal  in  a  sum  in  ex- 
cess of  the  note,  did  not  state  when  the 
bank  became  indebted  to  the  principal; 
and  said  that  if  the  bank,  at  the  matur- 
ity of  the  note,  did  not  have  sufficient  of 
the  principal's  funds  with  which  to  dis- 
charge the  note,  subsequent  deposits 
made  by  him  were  not  required  to  be 
credited  thereon  without  his  demand. 

K.  L.  S. 


CAIilPORXIA  SUPREME  COURT.      | 
(Department  No.  S.) 

JOHN  E.  McDOUGALD,  Treasurer,  Appt., 

V. 

ALICE  M.  LILIENTHAL  et  al. 

(—  Cal.  — ,  164  Pac.  387.) 

Tax  —  inheritance  —  stock  owned  by 
nonresident. 

1.  Stock  in  a  domeBtic  corporation  held 
by  a  nonresident  at  his  domlcil  at  the  time 
of  his  decease  is  subject  to  an  inheritance 
tax  under  a  statute  providing  that  all 
property  which  shall  pass  by  will  or  the 
intestate  laws  of  this  state  from  any  person 
who  may  die  seised  or  possessed  of  the 
same  while  a  resident  of  this  state,  or  if 
such  decedent  was  not  a  resident  of  this 
state  at  the  time  of  his  death,  which  prop- 
erty,-or  any  part  thereof,  shall  be  within 
this  state,  shall  be  subject  to  tax,  although 
the  aid  of  the  local  courts  is  not  necessary 
to  effect,  the  transfer. 

For  other  oases,  sse  Ta»€S,  V.  o,  in  Dig. 
1-52  N.  8. 

Judgement  —  full  faith  and  credit  — 
distribution  of  property  ~  inherit- 
ance tax. 

2.  The  full  faith  and  credit  clause  of  the 
Federal  Constitution  does  not  prevent  a 
state  in  which  property  of  a  nonresident  is 
located  from  imposing  an  inheritance  tax 
thereon,  even  though  the  property  has  been 
distributed  by  the  courts  of  testator's  domi- 
cil  without  provision  for  the  tax. 

For  other  cases,  see  Judgment,  IV,  h,  1,  in 
Dig.  1-52  N.  8. 

(March  26,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for   the   City  and 
County    of  ^San    Francisco   in    defendants* 

l^ote.  —  As  to  liability  to  pay  transfer 
or  inheritance  tax  in  respect  of  stock  in 
a  domestic  corporation  belonging  to  the  es- 
tate of  a  nonresident,  see  annotation  fol- 
lowing this  ease^  post^  270. 

Other  questions  in  relation  to  succession, 
inheritance,  or  transfer  tax  in  respect  of 
property  belonging  to  the  estate  of  a  non- 
resident are  discussed  in  notes  cited  In 
L.R.A.  Indexes,  under  the  title,  "Taxes," 
subtitle,  "Suooession  tax.'' 
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favor  in  a  proceeding  to  enforce  an  inherit- 
ance tax  upon  the  transmission  of  property 
of  Albert  Lilienthal,  deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  U.  S.  Webb,  Attorney  General, 
and  Albert  H.  £lliot,  with  Messrs.  Hart- 
ley F.  Peart  and  Gns  L.  Baraty,  for  ap- 
pellant : 

The  property  is  subject  to  an  inheritance 
tax. 

McDougal  V.  Low,  164  Cal.  107,  127  Pac. 
1027;  Re  Romaine,  127  N.  Y.  80,  12  L.R.A. 
401,  27  N.  E.  769 ;  People  v.  Griffith,  245  111. 
532,  92  N.  E.  813;  State  ex  rel.  Floyd  v. 
District  Ct.  41  Mont.  357,  109  Pac.  438; 
State  V.  Dalrymple,  70  Md.  294,  3  L.R.A. 
372,  17  Atl.  82. 

Shares  of  stock  of  a  California  corpora- 
tion are  taxable  in  this  state,  irrespective 
of  the  physical  location  of  the  certificates 
representing  such  stock. 

Re  Cooley,  186  N.  Y.  220,  10  L.R.A. (N.S.) 
1010,  78  N.  E.  939;  37  Cyc.  1662,  subd.  b.: 
Blakemore  &  B.  Inheritance  Taxn.  §  200, 
p.  158;  Ross,  Inheritance  Taxn.  p.  24G,  V 
182;  Dos  Passos,  Inheritance  Tax  Law,  pp. 
192-195;  Murphy  v.  Crouse,  135  Cal.  14, 
87  Am.  St.  Rep.  90,  66  Pac.  971 ;  Re  James. 
144  N.  Y.  6,  38  N.  E.  961;  Re  Bronson,  150 
N.  Y.  1,  34  L.R.A.  238,  55  Am.  St.  Rep.  632, 
44  N.  E.  707;  Re  Whiting,  150  N.  Y.  27, 
34  L.R.A.  232,  56  Am.  St.  Rep.  640,  44  N". 
E.  715;  Re  Fitch,  160  N.  Y.  87,  64  N.  E. 
701;  Re  Bushnell,  73  App.  Div.  325,  77 
X.  Y.  Supp.  4;  Re  Palmer,  183  N.  Y.  238, 
76  K  E.  16;  Re  Pullman,  46  App.  Div. 
574,  62  N.  Y.  Snpp.  395;  Re  Cushing,  40 
Misc.  505,  82  N.  Y.  Supp.  795;  Greves  v. 
-haw,  173  Mass.  205,  53  N.  E.  372;  Mor- 
row v.  Gould,  145  Iowa,  1,  25  L.R.A.  (N.S.) 
384,  123  N.  W.  743;  Douglas  County  v. 
Kountze,  84  Neb.  506,  121  N.  W.  593;  Mc- 
Dougald  V.  Low,  164  Cal.  107, 127  Pac.  1027 ; 
Re  Romaine,  127  N.  Y.  80,  12  L.R.A.  401, 
27  N.  E.  759;  Gardiner  v.  Carter,  74  N.  H. 
507,  69  Atl.  939;  People  v.  Griffith,  245  111. 
532,  92  N.  E.  813;  Moody  v.  Shaw,  178 
Mass.  375,  53  N.  E.  891 ;  Callahan  v.  Wood- 
bridge,  171  Mass.  595,  51  N.  E.  176;  Black- 
stone  V.  Miller,  188  U.  S.  189,  47  L.  ed. 
439,  23  Sup.  Ct.  Rep.  277;   Re  Houdayer, 
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150  N.  Y.  37,  34  L.R.A.  235,  65  Am.  St.  Rep. 
642,  44  N.  E.  718. 

No  title  pasBes  to  property  situate  in 
California  by  virtue  of  probate  proceedings 
taken  in  New  York. 

Murphy  v.  Crouse,  135  Cal.  14,  87  Am. 
St.  Rep.  90,  66  Pac.  971;  McCully  v.  Coop- 
er, 114  Cal.  258,  35  L.R.A.  492,  55  Am.  St. 
Rep.  66,  46  Pac.  82;  Richards  v.  Blaisdell, 
12  Cal.  App.  101,  106  Pac.  732;  Montgomery 
V.  Gilbretson,  134  Iowa,  291,  10  L.R.A.  (N.S.) 
986,  111  N.  W.  964;  Cross  v.  Superior  Ct.  2 
Cal.  App.  342,  83  Pac.  815;  Gardiner  v. 
Carter,  74  N.  H.  507,  69  Atl.  039:  Greves 
V.  Shaw,  173  Mass.  205,  53  N.  E.  372. 

Messrs.  liilientlial,  McKinstry,  &  Ray- 
mond, for  respondents: 

Where  the  statute  is  not  clear,  the  levy 
should  not  be  made. 

Re  Bull,  153  Cal.  715,  96  Pac.  366;  Mc- 
Daniel  v.  Byrkett,  120  Ark,  295,  179  S.  W. 
491;  Re  Enston  (People  v.  Sherwood)  113 
X.  Y.  174,  3  L.R.A.  464,  21  N.  E.  88;  Re 
Durfee,  79  Misc.  655,  140  N.  Y.  Supp.  596; 
Re  Harbeck,  161  N.  Y.  211,  55  N.  E.  851. 

The  construction  of  the  New  York  stat- 
ute sought  to  be  applied  is  decisively  shown 
by  a  much  later  case  in  the  same  court. 

Re  Wise,  84  Misc.  663,  146  N.  Y.  Supp. 
789. 

While  there  is  always  a  presumption  that 
the  legislature,  in  adopting  a  statute  of 
another  state,  intended  to  adopt  also  its 
judicial  interpretation,  yet  the  force  of  this 
presumption  must  always  depend  on  the 
extent  to  which  the  terms  of  the  statute 
have  acquired  a  settled  meaning  and  a  def- 
inite application  at  the  time  of  its  adop- 
tion in  the  courts  of  the  jurisdiction  from 
which  it  is  taken. 

Whitney  v.  Fox,  166  U.  S.  637,  41  L.  ed. 
1145,  17  Sup.  Ct.  Rep.  713;  Re  Reynolds, 
169  Cal.  600,  147  Pac.  268;  Black,' Inter- 
pretation of  Laws,  598;  Pratt  v.  Miller, 
109  Mo.  78,  32  Am.  St.  Rep.  656,  18  S.  W. 
965;  Re  Bronson,  150  N.  Y.  11,  34  L.R.A. 
238,  55  Am.  St.  Rep.  632,  44  N.  E.  707. 

The  Romaine  Case  (127  N.  Y.  80,  12 
L.R.A.  401,  27  N.  E.  759)  is  opposed  to 
well-considered  cases  in  other  states,  con- 
struing the  same  language. 

Kintzing  v,  Hutchinson,  7  W.  N.  C.  226, 
Fed.  Cas.  No.  7,834;  Re  Joyslin,  76  Vt. 
88,  56  Atl.  281;  Re  Kennedy,  157  Cal.  517, 
29  L.R.A.(N.S.)  428,  108  Pac  280;  Neilson 
V.  Russell,  76  N.  J.  L.  655,  19  L.R.A.(N.S.) 
887,  131  Am.  St.  Rep.  673,  71  Atl.  286; 
Astor  V.  State,  75  N.  J.  Eq.  303,  72  Atl. 
78;  Dixon  v.  Russell,  79  N.  J.  L.  490,  76 
Atl.  982 ;  Moss  v.  Edwards,  83  N.  J.  L.  280, 
84  Atl.  198. 

Where  a  statute  is  not  peculiar  to  the 
state  from  which  it  is  adopted,  but  other 
states  have  substantially  the  same  statute, 
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which  their  courts  have  construed  different- 
ly, the  construction  of  the  state  from  which 
it  was  adopted,  being  opposed  to  the  weight 
of  authority,  will  not  be  followed. 

Ex  parte  Bowes,  8  Okla.  Crim,  Rep.  201, 
127  Pac.  20;  Re  Kennedy,  167  CaL  517,  29 
L.R.A. (N.S.)   428,  108  Pac.  280. 

The  state  of  adoption  is  n9t  bound  by  such 
construction,  where  not  in  harmony  with 
the  spirit  of  its  legislation  and  decisions. 

F.  M.  Davis  Iron  Works  Co.  v.  White,  31 
Colo.  82,  71  Pac.  384;  Bowers  v.  Smith,  111 
Mo.  45,  16  L.R.A.  754,  33  Am.  St.  Rep. 
491,  20  S.  \y.  101;  Oleson  v.  Wilson,  20 
Mont.  544,  03  Am.  St.  Rep.  639,  52  Pac. 
I  372;  Smith  v.  Dayton  Coal  &  I.  Co.  115 
Tenn.  543,  4  L.R.A. (N.S.)  1180,  92  S.  W. 
62;  Dixon  v.  Ricketts,  26  Utah,  215,  72 
Pac.  947 ;  State  v.  Mortensen,  26  Utah,  312, 
73  Pac.  562,  633;  Coad  v.  Cowhick,  9  Wyo. 
316,  87  Am.  St.  Rep.  953,  63  Pac.  584; 
State  ex  rel.  Dawson  v.  Davie,  88  Kan.  849, 
129  Pac.  1198,  Ann.  Cas.  1914B,  688. 

Unless  the  legislature  has  shown  a  clear 
legislative  intent  to  impose  this  tax,  a 
court  cannot  superadd  anything  to  the 
term 6  of  the  statute. 

Re  Johnson,  139  Cal.  538,  96  Am.  St 
Rep.  161,  73  Pac.  424;  Tilt  v.  Kelsey,  207 
U.  S.  43,  52  L.  ed.  95,  28  Sup.  Ct.  Rep.  1. 

Henshaw,  J.,  delivered  the  opinion  of  the 
court : 

Albert  Lilienthal,  a  nonresident  of  this 
state  and  a  resident  of  the  state  of  New 
York,  died  intestate  in  the  city  and  state 
of  New  York.  At  the  time  of  his  death  he 
was  the  owner  of  1,286  shares  of  the  capital 
stock  of  the  Lilienthal  Company,  a  Cali- 
fornia corporation,  having  its  principal 
place  of  business  in  the  city  and  county  of 
San  Francisco.  Tlie  certificates  represent- 
ing  his  ownership  in  the  capital  stock  of 
the  corporation  were,  at  the  time  of  the 
decedent's  death,  in  the  city  of  New  York. 
This  property  was  distributed  in  probate 
proceedings  by  the  courts  of  the  state  of 
New  York,  and  these  shares  were  distributed 
to  the  respondents  upon  this  appeal,  who 
are,  respectively,  one  the  widow,  the  other 
the  son,  of  the  deceased.  The  inheritance 
tax  imposed  through  the  succession  of  own* 
erahip  of  this  stock  xinder  the  laws  of  the 
state  of  New  York  was  duly  paid.  No  pro- 
Imte  proceedings  upon  the  estate  of  the 
deceased  have  been  had  in  the  state  of  Cali- 
fornia. The  Inheritance  Tax  Law  of  1905 
(Stat.  1905,  p.  341)  is  the  California  law 
which  was  in  force  at  the  time  of  the  death 
of  the  decedent.  The  treasurer  of  the  oitv 
and  county  of  San  Francisco,  appellant  here- 
in, filed  a  petition,  as  contemplated  by  tlie 
law,  lookint;  to  tlie  exaction  of  a  tax  upon 
this  personal  property  under  our  law.    The 
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respondents  lierein  answered,  hearing  was 
had»  and  the  coart  gave  judgment  against 
the  treasurer's  contention.  From  that  judg- 
ment this  appeal  is  taken. 

Section  1  of  the  Act  of  1005  is  the  sec- 
tion defining  the  property  for  whose  trans- 
fer hj  act  or  hy  operation  of  law  a  tax  is 
imposed.  The  construction  of  this  section 
gives  rise  to  the  principal  controversy  be- 
tween these  parties.  The  section,  in  so 
far  as  it  is  here  necessary  to  quote  it,  pro- 
vides as  follows:  "All  property  which  shall 
pass,  by  will  or  by  the  intestate  laws  of 
this  state,  from  any  person  who  may  die 
seised  or  possessed  of  the  same  while  a 
resident  of  this  state,  or  if  such  decedent 
was  not  a  resident  of  this  state  at  the  time 
of  death,  which  property,  or  any  part  there- 
of, shall  be  within  this  state  .  .  .  shall 
be  and  is  subject  to  a  tax  hereinafter  pro- 
vided for.     .    .     ." 

Respondents'  interpretation  of  this  lan- 
guage, which  was  adopted  by  the  trial  court, 
18  that  the  state  has  imposed  this  tax  only 
on  ''all  property  which  shall  pass,  by  will 
or  hy  the  intestate .  laws  of.  thh  ^te;" 
that  in  the  succeeding  part  of  the  sentence, 
g^mmatically  and  by  necessary  construc- 
tion (since  this  tax  proceeding  is  admitted- 
ly one  in  invitum),  the  words  '*which  prop- 
erly'* have  direct  reference  to  and  in  their 
meaning  are  limited  by  the  opening  words 
of  the  act;  that,  consequently,  the  state  has 
declared  its  intention  to  tax  only  property 
which  shall  pass  by  will  or  by  the  intestate 
laws  of  this  state,  which  property,  if  the 
property  of  a  resident,  shall  be  taxed 
wherefver  situated,  but  which  property,  if 
the  property  of  a  nonresident,  shall  not  be 
taxed  unless  situated  in  this  state.  As  the 
property  here  under  consideration  is  un- 
questionably personal  property,  and  as  it 
did  not  pass  to  these  respondents  either  by 
will  or  by  the  intestate  laws  of  this  state 
(propositions  which  may  not  be  contro- 
verted), it  is  not  subject  to  the  tax  here 
sought  to  be  imposed.  Such  is  respondents' 
position. 

Indisputably,  if  respondents'  construction 
of  the  section  is  sound,  the  conclusion  drawn 
from,  that  construction  is  unanswerable. 
But  with  that  construction  we  cannot  agree. 
It  may  be  at  once  conceded  that  the  language 
lacks  the  clearness  which  shouTd  be  found 
in  every  law,  and  especially  in  a  law  im- 
posing the  burden  of  a  tax.  But  it  is 
taken  bodily  from  the  statute  of  New  York, 
and  had  been  construed  by  the  highest  court 
of  that  state  before  itd  adoption  into  the 
law  of  this  state,  and  the  meanine  priven 
to  it  was,  in  effect,  that  the  grammatical 
conatruction  of  the  sentence  was  faulty,  and 
that  it  meant  to  impose  a  tax,  first,  upon  | 
all  property  passing  by  will  or  by  the  in- 
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testate  laws  of  this  state,  and,  second,  upon 
all  property  of  a  nonresident,  which,  re- 
gardless of  its  mode  of  transfer  or  succes- 
sion, shall  be  within  the  state.  Such  is 
not  only  the  interpretation  of  the  highest 
court  of  New  York,  but  is  likewise  the  in- 
terpretation of  the  highest  court  of  Illinois 
under  its  statute  identical  in  this  respect 
with  our  own.  People  v.  Griffith,  245  111. 
532,  92  N.  E.  313.  The  declaration  of  this 
court  in  Re  Kennedy,  157  Cal.  617,  29  L.R.A. 
(N.S.)  428,  108  Pac.  280.  to  the  eflfect  that 
the  language  in  the  first  lines  of  the  section, 
"pass  by  will  or  by  the  intestate  laws  of 
this  state,"  means  to  pass  by  virtue  and 
effect  of  the  law  of  this  state  governing 
testacy  or  intestacy,  is,  of  course,  perfectly 
sound.  But  this  court  was  not  there  called 
upon  the  review  the  language  of  the  whole 
section.  It  was  dealing  with  the  much 
narrower  question,  namely,  whether  a  home- 
stead set  apart  by  the  probate  court  consti* 
tuted  property  passing  by  will  or  by  the- 
intestate  laws.  The  unescapable  conclu- 
sion that  our  law  designs  to  tax  all  of  the- 
property  ol  a  noareaident  deceased  which 
is  within  the  state  carries  with  it  the  ad' 
ditfonal  determination  that  the  imposition 
of  this  tax  is  in  no  wise  dependent  upon  any 
proceedings  in  probate,  ancillary  or  other- 
wise, had  within  the  state.  Without  regard 
to  such  proceedings,  the  state  has  exercised 
its  unquestioned  power  to  tax  property, 
within  its  territorial  limits  and  jurisdic- 
tion, over  which  it  has  extended  the  pro- 
tection of  its  laws. 

We  are  thus  br9Ught  to  the  second  and 
subordinate  question,  namely:  is  the  prop- 
erty, within  the  meaning  of  our  inheritance 
tax  law,  within  the  state?  The  familiar 
maxim,  Mobilia  sequuntur  personam,  is  one, 
it  may  not  be  questioned,  which  the  state 
in  its  taxing  laws  may  modify  or  reverse. 
In  the  case  of  the  statute  under  considera- 
tion it  is  declared  that  all  the  property  of 
a  nonresident  within  the  state  shall  be  sub- 
ject to  the  tax.  It  has  ( §  28 )  defined  prop- 
erty very  broadly  to  include  real  and  per- 
sonal property   and  interests  therein. 

Our  next  consideration  is  whether  this 
ownership  by  the  deceased  of  a  portion  of 
the  capital  stock  of  a  California  corpora- 
tion, which  ownership  was  evidenced  by 
printed  and  written  certificates,  which  cer- 
tificates in  turn  were  in  the  state  of  New 
York,  is  of  property  within  this  state.  Of 
this  our  own  decisions  as  well  as  those  of 
other  jurisdictions  remove  all  doubt.  The 
proposition  is  thus  stated  in  37  Cyc.  1562, 
subd.  ''b:"  "Shares  of  stock  in  a  domestic 
corporation  are  subject  to  the  tax  at  the 
domicii  of  the  corporation  on  their  transfer 
by  will  or  under  the  intestate  laws,  al- 
though the  decedent  was  a  nonresident,  and 
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this  without  regard  to  the  place  where  the 
certificate  may  be  kept." 

To  the  same  effect  are  our  own  casea  of 
Murphy  v.  Grouse,  135  Cal.  14,  87  Am.  St. 
Rep.  90,  66  Pac.  971;  McDougald  v.  Low, 
164  Cal.  107,  127  Pac.  1027 ;  Re  James,  144 
N.  y.  6,  38  N.  E.  961 ;  Re  Bronson,  160  N. 
Y.  1,  34  L.R.A.  238,  65  Am.  St.  Rep.  632, 
44  N.  E.  707;  Re  Fitch,  160  N.  Y.  87,  64 
N.  E.  701;  Re  Palmer,  183  N.  Y.  238,  76 
N.  E.  16;  Greves  v.  Shaw,  173  Mass.  205, 
53  N.  E.  372;  Gardiner  v.  Carter,  74  N.  H. 
507,  69  Atl.  939;  Douglas  County  v.  Kountze, 
84  Neb.  506,  121  N.  W.  593;  Morrow  v. 
Gould,  145  Iowa,  1,  25  LJR.A.(N.S.)  384, 
123  N.  W.  743. 

It  is  finally  contended  that  under  the  full 
faith  and  credit  clause  of  the  Constitution 
of  the  United  States  the  decree  of  distribu- 
tion in  the  probate  court  of  New  York  pre- 
cludes the  right  of  the  state  to  tax  this 
property,  and  in  support  thereof  is  cited 
Tilt  V.  Kelsey,  207  U.  S.  43,  62  L.  ed.  95, 
28  Sup.  Ct.  Rep.  1.    It  may  be  conceded  that 


the  law  of  Hie  domicil  controls  the  disposi- 
tion  of  personal  property,  where  the  law 
of  the  place  of  the  location  of  tlie  property 
is  not  in  conflict  therewith.  But  we  do  not 
understand  that  the  full  faith  and  credit 
clause  imposes  any  limitation  upon  the 
sovereign  right  of  a  state  to  tax  any  and 
all  property  within  it,  nor  is  this  right,  we 
think,  for  a  moment  denied  by  respondents. 
This  general  right  to  tax  includes  the  right 
to  impose  a  tax  on  succession,  known  as  an 
inheritance  tax,  and  the  effect  of  our  law 
is  that  those  to  whom  the  property  has 
gone  by  virtue  of  the  distribution  awarded 
by  the  courts  of  New  York  cannot  take  full 
title  to  and  enjoyment  of  their  property 
until  payment  of  the  tax  imposed  by  the 
state  of  California,  in  which  state  the  prop- 
erty is  located. 

The  judgment  appealed  from  is  therefore 
reversed. 

We  concur:   liorlgan,  J.;  Helvln,  J, 


Annotatioii — ^Liability  to  pay  transfer  or  iidieritance  tax  in  respect  of  ttodc 
in  a  domestic  corporation  belonging  to  estate  of  nonresident. 


The  earlier  cases  on  this  question  are 
discussed  in  the  notes  to  Neilson  v.  Rus- 
sell, 19  L.R.A.(N.S.)  887,  and  Re  Culver, 
25  L.R.A.(N.S.)  384. 

The  question  of  physical  presence  or 
absence  of  personal  property,  or  evi- 
dence thereof,  as  affecting  liability  to 
succession  tax,  is  discussed  in  the  note 
to  Re  Helena,  46  L.R.A.(N.S.)  1167. 

The  power  of  the  state  to  impose  an 
inheritance  tax  upon  stock  in  a  domestic 
corporation  upon  the  death  of  a  non- 
resident owner  is  sustained  in  the  cases 
passing  upon  that  question  within  the 
period  covered  by  the  present  note. 
State  ex  rel.  Graff  v.  Probate  Ct.  (1915) 
128  Minn.  371,  L.R.A.1916A,  901,  150  N. 
W.  1094  (see  infra,  for  quotation  from 
this  case) ;  Welch  v.  Burrill  (1916)  223 
Mass.  87,  111  N.  E.  774;  Carr  v.  Ed- 
wards (1913)  84  N.  J.  L.  667,  87  Atl.  132 
(see  infra,  for  theory  of  this  case) ; 
Security  Trust  Co.  v.  Edwards,  post, 
273.  This  is  true  of  a  majority  of  the 
previous  cases  discussed  in  the  earlier 
notes,  as  will  be  seen  by  reference  there- 
to. But  see  Neilson  v.  Russell,  19  L.R.A. 
(N.S.)  887.  The  court  in  Dixon  v.  Rus- 
seU  (1910)  79  N.  J.  L.  490,  76  Atl.  982, 
a  case  involving  a  succession  by  a 
legatee  to  stock  in  a  domestic  corpora- 
tion, states:  "We  do  not  doubt  the 
power  of  the  state  to  impose  a  succes- 
sion tax,  where  the  succession  is  by  reason 

of  death,  without  regard  to  the  domi- 
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cil  of  the  decedent  from  whom  the  prop- 
erty passes,  provided  that  the  property 
which  is  the  subject  of  the  succession  is 
within  the  jurisdiction  of  the  state.'' 
This  decision,  which  was  by  the  court  of 
errors  and  appeals,  was  rendered  subse- 
quent to  the  date  of  the  note  in  25 
L.R.A.(N.S.)  384,  and  reverses  Dixon  v. 
Russell  (1909)  78  N.  J.  L.  296,  73  Atl. 
51,  discussed  in  that  note,  on  the  ground 
of  the  invalidity  of  the  statute  involved 
because  the  title  thereof  did  not  ex- 
press the  object  of  the  law.  The  gen- 
eral question  of  the  constitutionality  of 
succession  taxes  is  discussed  in  the  note 
to  Rodman  v.  Com.  33  L.R.A.(N,S.)  692, 
and  State  ex  rel.  Ise  v.  Cline,  50  L.R.A. 
(N.S.)  991.  See  L.R.A.  Indexes,  under 
the  title,  "Constitutional  law,"  subtitle, 
"Succession  tax,"  for  references  to  other 
notes  dealing  with  the  constitutionality 
of  such  taxation. 

The  question  that  has  received  the  most 
consideration  is  the  one  considered  in 
McDougald  v.  Lilienthal,  ante,  267; 
that  is,  whether  the  statute  does  tax  such 
stock.  The  answer  to  the  question  de- 
pends in  a  large  measure  upon  the  form 
of  the  statute. 

That  stock  of  a  nonresident  testator 
in  a  domestic  corporation,  passing  under 
the  residuary  clause  of  his  will,  is  sub- 
ject to  the  inheritance  tax,  is  recognized 
in  McDougald  v.  Low  (1912)  164  Cal. 
107,  127   Pac.   1027,  but  the  principal 
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question  in  that  oase  was  whether  there 
should  have  been  deducted  from  the 
amount  on  which  the  tax  was  payable 
debts  proved  and  expenses  incurred  in 
the  probate  proceedings  of  the  testator's 
domicil. 

While  recognising  that  stock  in  a  do- 
mestic corporation,  owned  by  a  nonresi- 
dent decedent,  is  properly  situated  in 
the  state,  such  stock  was  held  not  sub- 
ject to  the  inheritance  tax,  in  State  ex 
rel.  Dawson  v.  Davis  (1913)  88  Kan. 
8*19, 129  Pac.  1197,  Ann.  Cas.  I914B,  688 ; 
B2iss  V.  Bliss  (1915)  221  Mass.  201, 
L.R.A.1916A,  889,  109  N.  E.  14;  Borden 
V.  Burrill  (1915)  221  Mass.  212,  109  N. 
E.  153,  because  of  a  reciprocity  provi- 
sion in  the  statutes. 

In  State  ex  rel.  Graff  v.  Probate  Ct. 
(1915)  128  Minn.  371,  L.R.A.1916A,  901, 
150  N.  W.  1094,  the  reciprocity  provi- 
sion of  the  statute  was  held  inapplicable 
and  stock  in  a  domestic  corporation, 
passing  under  the  will  of  a  nonresident 
testator,  was  held  subject  to  the  inherit- 
ance tax,  under  a  statute  containing, 
among  other  provisions,  a  provision  im- 
posing .a  tax  upon  any  transfer  of  prop- 
erty when  the  "transfer  is  by  will  or 
intestate  law,  of  property  within  the 
state  or  within  its  jurisdiction,  and  the 
decedent  was  a  nonresident  of  the  state 
at  the  time  of  his  death."  The  court 
states  that  there  are  several  other  pro- 
visions in  the  statute  too  lengthy  to 
quote,  but  the  statute,  taken  as  a  whole, 
leaves  loo  room  for  doubt  that  the  legis- 
lature intended  to  and  did  impose  a  tax 
upon  the  right  of  succession  to  the  per- 
sonal property  of  nonresident  decedents 
in  all  cases  in  which  such  property  is 
within  this  state  or  subject  to  the  laws 
of  the  state.  That  the  stock  is  thus  lia- 
ble to  the  inheritance  tax  is  held  true 
notwithstanding  the  fact  that  the  deced- 
ent may  never  have  been  a  resident  of 
the  state,  and  that  the  devolution  of  his 
property  is  governed  by  the  law  of  his 
domicil,  the  court  stating  that  while  it 
is  usually  true  that  the  right  to  succeed 
to  the  ownership  of  the  personal  prop- 
erty of  a  decedent  is  governed  by  tlio 
law  of  the  domicil  of  the  decedent,  and 
is  subject  to  taxation  at  the  place  of  such 
domicil,  "yet,  if  the  one  who  succeeds 
to  such  ownership  must  invoke  the  law 
of  another  state  before  he  can  reduce 
such  property  to  possession,  or  secure 
the  beneficial  enjoyment  thereof,  it  is 
generally,  although  not  universally,  held 
that  such  other  state  also  has  power  to 
exact  a  tax  upon  the  privilege  of  taking 
over  and  securing  the  beneficial  enjoy- 
ment of  such  property.'' 
L.ILA.1917F: 


Stock  in  a  domestic  qprporation  was 
held  to  be  "property"  within  the  mean^ 
ing  of  a  transfer  tax  statute  taxing  "all 
property  which  shall  pass  by  will  or  by 
the  intestate  laws  of  this  territory,  from 
any  person  who  may  die  seised  or  pos- 
sessed of  the  same  while  a  resident  of 
this  territory,  or  which,  being  within 
this  territory,  shall  so  pass  from  any 
person  who  may  so  die  while  not  a  resi- 
dent of  this  territory,"  and  therefore 
subject  to  tax  upon  a  transfer  under  the 
will  of  a  nonresident  decedent.  Re  Hall 
(1909)  19  Haw.  53L  The  liabiUty  of  the 
stock  to  a  tax  was  made  particularly 
clear  in  this  case  by  a  further  provision 
of  the  statute  that  no  corporation  shall 
"deliver  or  transfer  any  securities,  de- 
posits, or  other  assets  of  the  estate  of  a 
nonresident  decedent,  including  the 
shares  of  the  capital  stock  of  .  .  • 
the  •  .  .  corporation  .  .  .  with- 
out retaining  a  sufficient"  amount  to  pay 
the  tax  assessed  on  the  transfer  of  such 
shares. 

The  New  Jersey  Act  of  May  15,  1894, 
was  held,  in  Neilson  v,  Russell  (1908) 
76  N.  J.  L.  655, 19  L.R.A.(N.S.)  887, 131 
Am.  St.  Rep.  673,  71  Atl.  286,  not  to 
impose  an  inheritance  tax  in  the  case  of 
stock  in  a  New  Jersey  corporation  pass- 
ing by  the  will  of  a  nonresident  testator. 
The  New  Jersey  statute  was  subsequent- 
ly amended  (Pub.  Laws  1906,  p.  432), 
and  it  was  then  held  to  impose  a  tax  in 
such  a  case.  Dixon  v.  Russell  (1909)  78 
N.  J.  L.  296,  73  AtL  61.  But  upon  ap- 
peal  of  this  case,  the  court  of  errors  and 
appeals  (1910)  79  N.  J,  L.  490,  76  AtL 
982,  declared  the  amendment  invalid 
(see  supra).  In  the  subsequent  case  of 
Moss  V.  Edwards  (1912)  83  N.  J,  L.  280, 
84  Atl.  198,  the  question  arose  as  to 
whether  stock  in  a  domestic  corpora- 
tion, belonging  to  a  nonresident  who 
died  intestate,  was  subject  to  the  tax. 
It  was  claimed  that  since  the  stock 
passed  by  virtue  of  the  intestate  laws, 
the  case  was  not  governed  by  the  pre- 
vious decisions,  which  involved  stock 
passing  under  wills.  The  court,  however, 
held  that  there  was  no  distinction  and 
that  no  tax  could  be  assessed.  The  New 
Jersey  statute  was  subsequently  changed. 
It  is  assumed  in  Beers  v.  Edwards  (1913) 
84  N.  J.  L.  32,  85  Atl.  1022  that  the 
changed  act  (Transfer  Tax  Act  1909, 
Pub.  Laws,  p.  325)  imposed  a  tax  upon 
stock  in  a  New  Jersey  corporation  owned 
by  a  nonresident  decedent,  the  only  ques- 
tion in  that  case  being  as  to  the  method 
of  computation  of  the  tax. 

In  Carr  v.  Edwards  (1913)  84  N.  J. 
L.  667,  87  Atl.  132,  the  Act  of  1909  is 
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discussed  and  a  tax  sustained  in  the  case 
of  stocks  in  a  domestic  corporation 
owned  by  a  nonresident  decedent,  pass- 
ing to  legatees  who  were  of  the  class 
subject  to  the  tax.  The  court,  after 
stating  that  it  is  clear  that  the  legisla- 
ture meant  by  the  Act  of  1909  to  reach 
all  transfers  from  a  decedent  to  his  suc- 
cessors, refers  to  Neilson  v.  Russell 
(1908)  76  N.  J.  L.  656,  19  L.R.A.(N.S.) 
887,  131  Am.  St.  Rep.  673,  71  Atl.  286, 
and  says  that  it  was  there  ''held  that  a 
legacy  under  a  nonresident's  will  was 
not  taxable  here  because,  among  other 
reasons,  it  depended  for  its  validity  and 
amount  upon  the  law  of  the  testator's 
domicil.  We  said  that  the  justification 
of  special  taxes  of  this  character,  im- 
posed without  regard  to  the  limitation 
contained  in  our  Constitution  upon  prop- 
erty taxes,  was  found  in  the  fact  that 
the  rights  of  testamentary  disposition 
and  of  succession  were  creatures  of  law 
upon  the  exercise  and  operation  of 
which  the  lawmaker  might  impose  terms, 
and  that  it  followed  logically  that  the 
only  law  that  could  impose  the  terms  was 
the  law  that  created  the  right.  The 
only  special  right  given  by  the  New 
Jersey  law  in  case  of  a  nonresident  de- 
cedent is  the  right  of  an  executor  or 
administrator  to  succeed  to  the  prop- 
erty having  its  situs  in  New  Jersey. 
Unless,  therefore,  the  legislature  meant 
by  the  Act  of  1909  to  tax  this  right, — 
the  transfer  by  grace  of  our  law,  from 
the  decedent  to  his  representative,  of  the 
property  having  its  situs  here, — its  en- 
actment was  futile  as  far  as  the  estates 
of  nonresidents  are  concerned.  We  can- 
not attribute  such  futility  to  a  legisla- 
tive act.  The  intent  apparent  on  its 
face  was  to  overcome  the  effect  of  our 
decision  in  Neilson  v.  Russell  (N.  J.) 
supra,  which  we  must  assume,  as  the 
fact  undoubtedly  was,  the  legislature  had 
in  mind." 

The  general  liability  to  an  inheritance 
tax  is  again  assumed  in  Penfold  v.  Ed- 
wards (1915)  87  N.  J.  L.  461,  95  Atl. 
128,  in  the  case  of  a  transfer  of  stock 
in  a  domestic  corporation  upon  the  death 
of  a  nonresident;  but  domestic  stock 
which  was  accepted  by  the  executors  of 
a  nonresident  residuary  legatee  (who 
died  subsequent  to  testator)  in  lieu  of 
cash  was  held  not  again  taxable  as  a 
transfer  under  the  w^ill  of  the  legatee. 

Shares  of  stock  in  a  bank  which  had 
its  head  office  in  Quebec,  where  its  stock 
register  and  transfer  books  were  kept, 
belonging  to  a  resident  of  Ontario,  were 
held  not  subject  to  the  Quebec  succes- 
sion tax  upon  the  death  of  the  owner, 
L.R.A.1917F. 


in  Lambe  v.  Manuel  [1903]  A.  C.  (Eng.) 
68,  72  L.  J.  P.  C.  N.  S.  17,  87  L.  T.  N. 
S.  460, 19  Times  L.  R.  68,  the  court  stat- 
ing that  the  Quebec  succession  act  ap- 
plies only  "to  transmissions  of  property 
resulting  from  the  devolution  of  a  suc- 
cession in  the  province  of  Quebec,  .  .  . 
in  the  present  case  the  several  items  in 
respect  of  which  succession  taxes  are 
claimed  form  part  of  a  succession  de- 
volving under  the  law  of  Ontario."  The 
same  was  held  with  reference  to  shares 
of  stock  in  a  bank  which  had  a  branch 
office  in  Quebec,  where  the  decedent's 
shares  were  registered. 

It  is  assumed  in  Re  Duncan  (1916)  160 
N.  Y.  Supp.  527,  that  shares  of  stock  in 
a  domestic  corporation  are  taxable  under 
the  Inheritance  Tax  Law  where  they  are 
transferred  under  the  will  of  a  decedent. 
The  shares  of  stock  involved  in  this  ease 
were  included  in  a  trust  fund  in  which 
the  decedent,  who  was  a  nonresident,  had 
a  vested  interest,  and  which,  under  the 
trust,  upon  the  death  of  the  decedent, 
the  executors  of  her  estate  beeame  en> 
titled  to  receive  and  did  receive  and 
transfer  under  her  will  to  legatees  there- 
in mentioned,  and  the  question  was 
whether  there  was  a  transfer  of  the 
shares  effected  by  the  will  of  the  deced- 
ent. The  court  held  that  the  transfer 
was  effected  by  the  will  of  the  decedent, 
and  that  the  shares  were  subject  to  tax. 
In  Re  Phelps  (1917)  100  Misc.  87,  165 
N.  Y.  Supp.  75,  shares  of  stock  in  a 
domestic  corporation,  held  under  a  trust 
under  which  the  decedent  was  a  cestui 
que  trust,  were  held  not  taxable;  but  not 
for  the  reason  that  shares  of  stock  in  a 
domestic  corporation  owned  by  a  non- 
resident decedent  aire  not  taxable,  but 
for  the  reason  that  the  trust  was  of  such 
a  nature  that  the  interest  of  the  deced- 
ent in  the  trust  fund  was  a  right  to  an 
accounting,  not  a  right  to  any  specific 
part  of  the  assets  of  the  estate. 

Shares  in  a  domestic  real  estate  trust, 
owned  by  a  nonresident  decedent,  were 
held  to  be  property  "within  the  jurisdic- 
tion of  the  commonwealth,"  within  the 
meaning  of  those  words  as  used  in  a 
statute  imposing  an  inheritance  tax,  and 
therefore  subject  to  the  tax,  although 
the  certificates  were  not  within  the  com- 
monwealth. Peabody  v.  The  Treasurer 
(1913)  215  Ma4».  129,  102  N.  E.  435. 
The  details  of  the  several  trusts  are  not 
given;  it  is  stated  in  general  that  the 
subscribers  joined  for  the  purpose  of 
purchasing  and  developing  certain  real 
estate,  and  agreed  to  contribute  money 
therefor;  the  legal  title  to  all  of  the 
property  of  each  of  the  trusts  is  in  the 
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tiuBtees,  who  have  control  over  the  prop- 
erty, with  power  to  invest  and  hold  per- 
sonal property  and  to  distribute  net 
earnings  among  the  shareholders,  but  no 
power  to  bind  the  shareholders  personal- 
ly; the  trustees  are  subjeet  to  a  limited 
direction  on  the  part  of  the  sharehold- 
ers. Two  of  the  trusts  in  question  con- 
tained the  further  provision  that  the 
shares  represented  by  the  certificates 
were  to  be  and  remain,  as  to  title,  per- 
sonal property  only,*  and  to  be  held,  be- 
queathed, assigned,  and  distributed  as 
personal  estate.  The  court  stated  that 
the  right  of  the  shareholders  did  not  con- 
stitute a  chose  in  action,  but  was  a  sub- 
stantial property  right,  and  in  this  re- 
spect the  right  of  the  shareholders  was 
indistinguishable  in  principle  from  that 
of  shareholders  in  a  domestic  corpora- 
tion. 

In  re  Willmer  (1912)  153  App.  Div. 
804,  138  N.  Y.  Supp.  649,  shares  in  a 
joint  stock  association  having  its  head 


office  or  principal  place  of  business  in 
the  city  of  New  York,  owned  by  a  non- 
resident decedent,  were  held  subject  to 
the  transfer  tax  to  the  extent  that  the 
association  owned  property  within  the 
state  of  New  York;  that  is,  "they  were 
taxable  upon  that  proportion  of  their 
value  which  the  property  within  the 
state  bore  to  the  entire  property  of  the 
association  at  the  time  of  the  decedent^s 
death."  A  joint  stock  association  is 
stated  not  to  exist  as  an  entity,  distinct 
from  its  members,  although  it  may  have 
some  of  the  rights  of  a  corporation,  and 
may  sue  and  be  sued  in  the  name  of  its 
president. 

See  Security  Trust  Co.  v.  Edwards, 
infra,  and  He  Ames  (19131  141  N.  Y. 
Supp.  793,  discussed  in  the  note  to  Se- 
curity Trust  Co.  V.  Edwards,  as  to  the 
taxability  of  stock  in  a  domestic  cor- 
poration, owned  by  a  nonresident,  where 
the  stock  is  pledged.  W.  A.  E. 
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Tax  —  transfer  —  nonresident  pledgeor 
of  stock. 

The  interest  of  a  nonresident  deceased 
pledgeor  of  stock  of  a  New  Jersey  corpora- 
tion in  such  stock  is  subject  to  the  transfer 
tax  imposed  by  the  Act  of  1909  as  amended 
in  1914. 
For  other  cmcs,  gee  Taxes,  V.  c,  in  Dig. 

1-52  N.  8, 

(June  18,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  setting  aside  an 
inheritance  tax.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Wcscott,  Attorney  Gen- 
eral, and  John  R,  Hai'din,  for  appellant: 

The  interest  of  a  nonresident  deceased 
pledgeor  of  stock  of  a  New  Jersey  corpora- 
tion in  such  stock  is  subject  to  the  transfer 
tax  imposed  by  our  statute. 

Headnote  by  Trenchabd,  J. 

Note. —As  to   succession  or   inheritance 
tax  on  interest  of  pledgeor  or  pledgee,  see 
annotation  following  this  case,  post^  278. 
L.R.A.1917F.  18 


Jone«,  Collateral   Security,  3d  ed.   §  7; 

31  Cyc.  787;  3  Pom.  Eq.  Jur.  §  1229; 
Schouler,  Bailm.  &  Carr.  2d  ed.  §  168: 
Story,  Bailm.  9th  ed.  §§  303,  345,  350,  35'i ; 
2  Bl.  Com.  pp.  452,  453;  Mores  v.  Conham, 
Owen,  123,  74  Eng.  Reprint,  946;  Coggs  v, 
Bernard,  2  Ld.  Raym.  909,  92  Eng.  Reprint, 
107,  1  Smith,  Lead.  Caa.  (Hare  &  W.)  199; 
Donald  v.  Suckling,  L.  R.  1  Q.  B.  585,  35 
L.  J.  Q.  B.  N.  S.  232,  7  Best  &  S.  783,  12 
Jur.  N.  S.  795,  14  L.  T.  N.  S.  772,  15  Week. 
Rep.  13,  21  Eng.  Rul.  Caa.  301;  Sewell  ▼. 
Burdick,  L.  R.  10  App.  Caa.  74,  54  L.  J. 
Q.  B.  N.  S.  156,  52  L.  T.  N.  S.  445,  33 
Week.  Rep.  461,  5  Asp.  Mar.  L.  Cas.  376, 
4  Eng.  Rul.  Cas.  758 ;  Re  Morritt,  L.  R.  18 
Q.  B.  Div.  222,  66  L.  J.  Q.  B.  N.  S.  139, 
56  L.  T.  N.  S.  42,  35  Week.  Rep.  277;  The 
Odessa  [1916J  1  A.  C.  145,  5  B.  R.  C;  979, 
85  L.  J.  Prob.  N.  8.  49,  114  L.  T.  N,  8.  10, 

32  Times  L.  R.  103,  60  Sol.  Jo.  292,  13  Asp. 
Mar.  L.  Cas.  215,  affirming  L.  R.  [1915]  P. 
52,  84  L.  J.  Prob.  N*  S.  112,  112  L.  T.  N.  S. 
473,  31  Times  L.  R.  148,  59  Sol.  Jo.  189? 
Donnell  v.  WyckoflF,  49  N.  J.  L.  48,  7  Atl. 
072;  Broadway  Bank  v.  McElrath,  13  N.  J. 
£q.  24;  Meisel  v.  Merchants'  Nat., Bank,  85 
N.  J.  L.  253,  88  Atl.  1067;  McCrea  v. 
Yule,  68  N.  J.  L.  465;  53  Atl.  210;  Me- 
chanics Bldg.  &  L.  Abso.  v.  Conover,  14  N.  J. 
Eq.  219;  Herbert  v.  Mechanics  Bldg.  ft  L. 
Arso.  17  N.  J.  Eq.  497,  90  Am.  Dec.  601; 
Warren  v.  Pim,  66  N.  J.  Eq.  353,  59  Atl. 
773;  Thomas  v.  Internatioiial  Silver  Co.  72 
N.  J.  Eq.  224,  73  Atl.  833;  Dirigo  Tool  Co. 
V.  Woodruff,  41  N.  J.  Eq.  336,  7  Atl.  125; 
Morris  Canal  A  Bkg.  Co.  v.  Fisher,  9  N.  J. 
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Eq.  667,  64  Am.  Dec  423;  Dale  v.  Pattison, 
234  U.  S.  399,  405,  58  L.  e(L  1370,  1374,  52 
L.R.A,(N.S.)  764,  34  Sup.  Ct.  Rep.  785; 
Robertson  y.  Wilcox,  36  Conn.  426. 

The  legislature  intended  to  tax  the  gen- 
eral property  of  the  nonresident  deceased 
pledgeor  in  the  stock. 

Smelting  Co.  v.  Inland  Revenue  Comrs. 
[1896]  2  Q.  B.  179,  65  L.  J.  Q.  B.  N.  S. 
513,  affirmed  in  [1897]  1  Q.  B.  175,  66  L.  J. 
Q.  B.  N.  S.  137,  75  L.  T.  N.  S.  534,  45  Week. 
Rep.  203,  61  J.  P.  116;  Re  Whiting,  150 
X.  Y.  27,  34  L.R.A.  232,  65  Am.  St.  Rep. 
640,  44  N.  E.  715;  Inland  Revenue  Comrs.  v. 
Muller  &  Go's  Margarine  [1901]  A.  C.  217, 

70  L.  J.  K.  B.  N.  S.  677,  49  Week.  Rep. 
603,  84  L.  T.  N.  S.  729,  17  Times  L.  R. 
53;  Rogers  v.  Hennepin  County,  240  U.  S. 
184,  189,  60  L.  ed.  694,  598,  36  Sup.  Ct. 
Rep.  265;  Hopper  v.  Edwards,  88  N.  J.  L. 
471,  96  Atl.  667;  Bliss  v.  Bliss,  221  Mass. 
201,  L.R.A.1916A,  889,  109  N.  E.  148. 

Messrs.  Iaubl,  Tamblyn,  &  Colyer, 
Ralph  £.  linm,  and  Joseph  F.  McCloy, 
for  respondent: 

The  situs  of  the  property,  the  transfer 
of  which  has  be^n  subjected  to  tax  herein, 
is  not  within  the  state  ol  New  Jersey,  and 
the  tax  as  imposed  is  ill^al,  unconstitu- 
tional, and  void. 

Carr  v.  Edwards,  84  N.  J.  L.  667,  87  Atl. 
132;  Sawter  v.  Shoenthal,  83  N.  J.  L. 
500,  83  Atl.  1004;  Eastwood  v.  Russell,  81 
N.  J.  L.  672,  81  Atl.  108;  Howell  v.  Ed- 
wards, 88  N.  J.  L.  134,  96  Atl.  186; 
Schouler,  Bailm.  &  Carr.  3d  ed.  pp.  242,  243; 
Lawson,  Bailm.  p.  105;  Penfold  v.  Edwards, 
87  N.  J.  L.  462,  95  Atl.  128;  Miller  v. 
Edwards,  85  N.  J.  L.  517,  89  Atl.  987; 
Neilson  v.  Russell,  76  N.  J.  L.  655,  19 
L.RA.(N.S.)    887,   131  Am.   St.   Rep.  673, 

71  Atl.  286, 

Trencbard,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  state  comptroller, 
defendant  in  certiorari,  from  a  judgment  of 
the  supreme  court  setting  aside  an  inherit- 
ance tax  levied  under  the  Act  of  1909 
(Pamph.  Laws,  p.  325;  Comp.  Stat.  p. 
5301),  as  amended  in  1914  (Pamph.  Laws, 
p.  267).  The  prosecutor  below.  Security 
Trust  Company,  a  Connecticut  corporation, 
is  the  executor  of  the  will  of  Leonard  Morse, 
who  died  resident  in  Hartford,  Connecticut, 
on  April  2,  1915.  Morse  left  no  real  estate 
whatever,  either  within  or  without  New 
Jersey.  His  gross  estate  amounted  to  $64,- 
523.85,  and  by  the  will  went  entirely  to 
collaterals  or  those  unrelated  to  the  tes- 
tator. The  estate  consisted  largely  of  cer- 
tain securities;  viz.,  corporate  stock  and 
four  bonds  appraised  in  the  aggregate  at 
$63,285.50.  All  of  these  securities  had  been 
L.R.A.1917F. 


pledged  by  Morse  in  his  lifotime,  accom- 
panied by  a  power  of  attorney  in  blank,  to 
the  Phoenix  National  Bank  of  Hartford, 
Connecticut,  to  secure  his  promissory  note 
of  $37,500,  upon  which  there  was  due  $5.21 
of  interest,  together  with  all  of  the  prin- 
cipal amount^  at  the  time  of  his  death.  It 
does  not  appear  that  this  note  had  been 
called  prior  to  the  death  of  Morse,  or  that 
the  pledgee  had  caused  any  of  the  securities 
to  be  transferred  to  it,  or  that  any  demand 
had  been  made  upon  him  prior  to  death 
for  the  payment  of  the  note.  Among  the 
securities  so  pledged  were  New  Jersey 
stocks  appraised  in  the  aggregate  at 
$28,249.  The  comptroller  appraised  the  New 
Jersey  stocks  at  the  figures  above  men- 
tioned, and  the  decedent's  interest  in  the 
New  Jersey  stocks  at  the  sum  of  $11,507. 
This  amount  was  obtained  by  prorating  the 
amount  of  the  loan  together  with  such  por- 
tion oi  the  general  deductions  as  the  other 
assets  were  insufficient  to  meet,  over  all  of 
the  stocks  pledged.  The  value  of  the  equity 
in  the  New  Jersey  stocks  was  arrived  at  by 
applying  to  the  equity  in  all  of  the  stocks 
the  fraction  represented  by  the  value  of  the 
New  Jersey  stocks  over  the  value  of  all  the 
securities  pledged.  Treating  the  gross  es- 
tate for  the  purpose  of  taxation  as  the  value 
of  the  equity  in  all  of  the  stocks,  plus  the 
value  of  the  other  assets,  the  comptroller 
arrived  at  the  proportion  demanded  by  the 
method  of  computation  prescribed  for  non- 
resident estates  in  §  12  of  the  act  (namely, 
the  ratio  of  the  New  Jersey  property  to  the 
total  property  wherever  situate),  which  pro- 
portion was  found  to  be  42.6  per  cent.  The 
tax  was  then  calculated  in  the  manner  pre- 
scribed in  tl.at  section,  and  found  to  be 
$527.55.  The  comptroller  refused  to  con- 
sent to  the  transfer  of  the  New  Jersey 
stocks  to  the  executor  of  the  decedent,  un- 
less such  tax  upon  the  decedent's  equity 
therein  was  paid,  and  accordingly  it  was 
paid.  The  amount  of  the  tax,  i.  e.,  the 
method  of  computation,  is  not  challenged, 
and  with  that  we  are  not  concerned. 

The  only  question  presented  by  the  record, 
and  indeed  the  only  question  argued,  is  that 
decided  by  the  supreme  court;  namely.  Is 
the  interest  of  a  nonresident  deceased 
pledgeor  of  stock  of  a  New  Jersey  corpora- 
tion in  such  stock  subject  to  the  transfer 
tax  imposed  by  Pamph.  Laws,  1909,  p.  325, 
as  amended  by  Pamph.  Laws,  1914,  p.  267? 
We  are  of  the  opinion  that  that  question 
must  be  answered  in  the  affirmative.  The 
view  of  the  supreme  court  was  that  Morse 
had  ceased  to  be  the  owner  before  his  death ; 
hence  there  was  no  succession.  The  court 
does  indeed  refer  to  his  "interest"  in  the 
I  stock,  but  the  tenor  of  the  opinion  appears 
to  be  that  there  is  no  taxable  succession  11 
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the  decedent  owned  anj^thing  less  than  the 
entire  leg&l  and  beneficial  interest  in  the 
stock.  Such  a  view  ignores  the  language  of 
the  statute  (Pamph.  Laws,  1909,  p.  325, 
as  amended  by  Pamph.  Laws,  1914,  p.  267 ) 
taxing  ".  .  .  the  transfer  of  any  prop- 
erty .  .  •  or  of  any  interest  therein  or 
income  therefrom,  in  trust  or  otherwise. 
.  .  .  When  the  transfer  is  by  will  .  .  . 
of  shares  of  stock  ol  corporations  of  this 
state,  •  .  .  and.  the  decedent  was  a  non- 
resident of  the  state  at  the  time  ol  his  death. 
.    .     ."    Section  1. 

"26.  The  words  'estate'  and  'property* 
wherever  ^used  in  this  act  .  .  .  shall  be 
construed  to  mean  the  interest  ol  the  tes- 
tator .  .  .  passing  or  transferred  to  the 
[successors].  ,  .  .  The  word 'transfer' as 
used  in  this  act,  shall  be  taken  to  include 
the  passing  ol  property  or  any  interest 
therein,  in  possession  or  enjoyment,  present 
or  future,"  etc.    Section  26. 

The  only  authority  cited  by  the  court 
below  is  that  of  Surrogate  Fowler  ol  New 
York  county  in  He  Ames,  141  N.  Y.  Supp. 
793  (1913).  But  that  decision  is  in  conflict 
with  the  doctrines  of  the  highest  court  of 
New  York,  as  we  shall  show. 

We  think  that  a  nonresident  pledgeor's 
interest  in  New  Jersey  stocks  is  a  property 
interest  which  has  a  tntus  here  £or  ^e  pur- 
pose of  succession  taxation.  As  between 
the  pledgeor  and  pledgee,  the  pledgeor  is 
still  the  general  owner.  The  pledgee  has  a 
special  property  only  and  upon  payment  of 
the  debt  this  is  extinguished.  That  rule  has 
been  frec^uently  stated  and  applied  without 
challenge  by  English  judges.  In  the  early 
case  of  Mores  v.  Gonham,  Owen,  123,  74 
Eng.  Keprint,  946  (1610),  the  court  recog* 
nized  that  the  right  of  the  pledgee  was  but 
a  special  interest.  In  Coggs  v.  Bernard, 
1  Smith,  Lead.  Gas.  (Hare  &  W.)  *199 
(1702),  Chief  Justice  Holt  stated  the  same 
principle.  The  learned  annotatpr  at  page 
*228  says:  "A  pawn  never  conveys  the 
general  property  to  the  pawniee,  but  only  a 
special  properly  in  the  thing  pawned;  and 
the  effect  ol  a  default  in  payment  of  the 
debt  by  the  pawner  is  not  to  vest  the  entire 
property  of  the  thing  pledged  in  the  pawnee, 
but  to  give  him  a.  power  to  dispose  of  it, 
accounting  for  the  surplus,  which  power,  if 
he  neglected  to  use  the. general  property  of 
the  thing  pawned,  continues  in  the  pawner, 
who  has  a  right  at  any  time  to  redeem  it." 

Another  leading  case  is  Donald  v.  Suck- 
ling,, lu  R.  1  Q.  B.  585,  35  L.  J.  Q.  B.  N.  S. 
232,  7  Best  &  S.  783,  12  Jur.  N.  S.  795,  14 
L.  T.  N.  S.  772,  15  Week.  Rep.  13,  21  Eng. 
Rul.  Cas.  301.  Another  famous  case  is 
Sewell  V.  Burdick,  L.  R.  10  App.  Cas.  74, 
( 1S84 )  where  Lord  Fitzgerald  says  that  the 
pledgees  "acquired  a  special  property  in  tbe 
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goods,  with  a  right  to  take  actual  possession 
should  it  be  necessary  to  do  so  for  their 
protection  or  for  the  realization  of  their  se- 
curity. They  acquired  no  more,  and,  sub- 
ject thereto,  the  general  property  remained 
in  the  pledgeor." 

A  very  recent. opinion  by  the  Privy  Coun- 
cil in  a  prize  case  is  The  Odessa,  [1916]  1 
A.  C.  146,  6  B.  B.  C.  979,  affirming  L.  R. 
[1915]  f  52.  Prior  to  the  outbreak  of  the 
European  war  German  owners  of  the  cargo 
had,  by  assignment  of  the  bills  of  lading, 
pledged  the  cargo  to  British  bankers  for 
advances  made  prior  to  the  outbreak  of  the 
war.  After  the  war  began  and  while  the 
vessel  was  on  the  high  seas  the  cargo  was 
seized  and  condemned  as  a  prize.  The  con- 
test was  between  the  British  pledgees  and 
the  Grown.  Lord  Mersey,  speaking  for  the 
court,  says:  "All  the  world  knows  what 
ownership  is,  and  that  it  is  not  lost  by  the 
creation  of  a  security  upon  the  thing 
owned." 

Our  own  decisions  are  uniformly  to  the 
same  effect.  In  Donnell  v.  Wyckoff,  49  N. 
J.  L.  48,  7  Atl.  672  (supreme  court,  1886), 
wherein  the  subject-matter  ol  the  pledge 
was  corporate  stock.  Justice  Depue  said  (49 
N.  J.  L.  page  49) :  "Upon  a  pledge  of 
property  as  security  lor  a  debt,  the  pledgee 
has  only  a  special  property.  The  general 
property  ifi  in  the  pledgeor,  subject  to  the 
rights  of  the  pledgee." 

In  Broadway  Bank  v.  McElrath,  13  N.  J, 
Eq.  24  (Chancellor  Green,  1860),  the  con- 
flicting rights  of  a  pledgee  of  stock  and  the 
attaching  creditors  of  the  pledgeor  were 
dealt  with.  It  would  appear  from  the  opin- 
ion that  the  court  entertained  no  doubt 
that  the  interest  of  a  nonresident  pledgeor 
in  stock  of  a  New  Jersey  corporation  pledged 
to  a  nonresident  was  subject  to  attachment^ 
under  the  New  Jersey  statute,  and  the  court, 
on  page  26,  says  that  the  rights  of  the 
creditors  were  imquestioned  except  so  far  as 
they  conflict  with  the  rights  of  the  pledgee 
And  speaking  of  the  effect  ol  a  pledge, 
says :  "The  absolute  ownership  ol  the  stock, 
it  is  true,  was  not  transferred,. nor  was  it 
intended  it  should  be«" 

In  Meisel  v*  Merchants'  Nat.  Bank,  85  N. 
J.  L.  253,  88  Atl.  1067  (court  ol  errors, 
1913) ,  it  was  said,  in  effect,  that  the  pledge- 
or has  the  right  to  bring  a  possessory 
action  against  the  pledgee  to  reeov«r  the 
stock  itsell,  providing  only  he  makes  and 
keeps  good  a  tender  ol  the  debt. 

In  McGrea  v.  Yule,  68  N.  J.  L.  465,  53 
Atl.  210,  the  supreme  court,  in  1902,  in  a 
case  of  an  assignment  of  a  chose  in  action 
as  collateral  security,  said  (68  N.  J.  L.  page 
467 ) :  "A  pledgee  of  personal  property  as* 
j  signed  as  collateral  security  has  the  right  to 
'.collect  the  interest,  dividends,  and  income 
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accruing  on  the  collateral  assigned,  accofunt- 
ing  to  the  pledgcor  upon  the  redemption  of 
the  pledge.  In  making  such  collections  the 
pledgee  is  a  trustee  of  the  pledgeor  to  see 
to  the  proper  application  of  the  funds  col- 
lected or  to  refund  the  same  to  the  pledgeor 
if  the  debt  be  otherwise  paid." 

In  Mechanics  Bldg.  &  L.  Asso.  v.  Conover, 
14  N.  J.  Eq.  219  ( reversed  on  other  grounds 
in  Herbert  v.  Mechanics  Bldg.  &  L.  Asso. 
17  N.  J.  Eq.  497,  90  Am.  Dec.  601),  the 
court  said  that  when  shares  of  stock  are 
pledged,  they  "remain  the  property  of  the 
shareholder  for  every  purpose  excepting  that 
of  defeating  the  lien"  of  the  pledgee. 

In  the  United  States  Supreme  Court, 
drawing  the  familiar  distinction  between  a 
chattel  mortgage  and  a  pledge,  Mr.  Justice 
Pitney  says,  in  Dale  v.  Pattison,  234  U.  S. 
399,  405,  58  L.  ed.  1870,  1374,  52  L.R.A. 
(N.S.)  754,  34  Sup.  Ct.  Rep.  788:  "On  the 
other  hand,  where  title  to  the  property  is 
not  presently  transferred,  but  possession  on- 
ly is  given,  with  power  to  sell  upon  default 
in  the  performance  of  a  condition,  the  trans- 
action is  a  pledge,  and  not  a  mortgage.'* 

The  law  of  Connecticut  appear^  to  be  to 
the  same  effect.  In  Robertson  v.  Wilcox,  36 
Conn.  426  (1870),  the  highest  court  of  that 
State,  36  Conn.'  at  page  430,  6aid:  "A 
pledge  of  property  does  not  carry  with  it 
the  title  to  the  thing  pledged.  The  title  re- 
mains as  before.  All  that  passes  to  the 
pledgee  is  the  right  of  possession,  coupled 
with  a  special  interest  in  the  property,  in 
order  to  protect  the  right." 

It  is  this  intangible  proprietary  interest 
of  the  pledgeor  in  the  corporate  property 
that  the  pledgeor's  executor  succeeds  to. 

Now  the  doctrine  is  too  well  established 
to  need  discussion  that  the  stock  of  a  New 
Jersey  corporation  has  a  situs  in  this  state 
and  is  subject  to  succession  taxation  here. 
Dixon  V.  Russell,  79  N.  J.  L.  490,  76  Atl. 
982  (court  of  errors) ;  Carr  v.  Edwards,  84 
N.  J.  L.  667,  87  Atl.  132;  Hopper  v.  Ed- 
wards, 88  N.  J.  L.  471,  96  Atl.  667. 

The  matter  is  nowhere  more  fully  and 
ably  discussed  than  in  the  opinion  of  Mr. 
Justice  Garrison  in  the  supreme  court  in 
Neilson  v.  Russell,  76  N.  J.  L.  27,  69  Atl. 
476  (1908),  reversed  on  another  point  in 
76  N.  J.  L.  655,  19  L.R.A. (N.S.)  887,  131 
Am.  St.  Rep.  673,  71  Atl.  286  (1908). 
The  following  is  quoted  therefrom,  not  for 
the  purpose  of  supporting  this  elementary 
proposition,  but  as  illuminating  the  precise 
question  under  review  in  the  present  case 
(76  N.  J.  L.  page  35)  :  "In  this  country, 
where  the  general  doctrine  of  the  state 
courts  is  that  the  situs  of  property  governs 
its  liability  to  succession  taxes,  the  weight 
of  authority  is  that  stock  in  a  corporation 
is  subject  to  the  imposition  of  succession 
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taxes  by  the  state  that  created  the  corpora- 
tion, and  that  in  this  regard  the  place  of 
residence  of  the  deceased  stockholder  is 
immaterial." 

The  case  of  Amparo  Min.  Co.  v.  Fidelity 
Trust  Co.  75  N.  J.  Eq.  555,  73  Atl.  249 
(court  of  errors,  1909),  affirming  opinion  of 
Vice  Chancellor  Stevenson  in  74  N.  J.  Eq. 
197,  71  Atl.  605,  is  also  instructive.  There 
the  jurisdiction  of  the  courts  of  the  state 
of  incorporation  over*  the  enforcement  of 
property  interests  in  istock  as  against  non- 
residents was  upheld. 

It  being  firmly  established  that  the  stock 
is  subject  to  succession  taxation  by  the  state, 
it  necessarily  follows  that  not  only  is  the  en- 
tire legal  interest  in  the  stock  subject  to 
taxation  by  the  state,  but  as  well  every  un- 
divided or  fractional  interest  in  any  such 
given  share  of  stock,  and  as  well  any  pro- 
prietary interest  in  such  share  of  stock, 
though  it  be  an  interest  of  a  quality  dif- 
ferent in  character  from  a  mere  fractional 
or  other  legal  interest  less  than  the  whole. 
The  interest  of  a  pledgeor  of  a  share  of 
stock  being  such  a  proprietary  interest  in 
the  shkre  of  stock  itself,  and  the  stock  being 
taxable,  it  follows  that  the  pledgeor's  in- 
terest is  taxable,  whether  it  be  called  an 
equity  of  redemption  or  by  some  other  name. 

We  need  not  dwell  on  the  distinctions 
which  exist  in  respect  to  situs  for  the  pur- 
pose of  property  taxes,  on  the  one  hand^  and 
succession  taxes,  on  the  other.  The  argu- 
ment of  respondent  is  not  forwarded  by  call- 
ing the  pledgeor's  right  an  equity  of  re^ 
demption,  or  chose  in  action,  or  an  intangible. 
Tlie  stock  itself  is  a  chose,  and  intangible. 
While  an  intangible  right  has  really  no 
locality,  it  must,  in  the  nature  of  things, 
have  ascribed  to  it  a  situs  for  legal  purposes. 
The  situs  is  based  on  the  power  of  the  sover- 
eign, and  if  the  sovereign  has  power  to  deal 
with  it  effectively  as  a  property  right,  it 
may  tax  it  as  having  an  ascribed  situs 
within  its  jurisdiction. 

Tlie  Amparo  Min.  Case,  supra,  at  once 
siiggests  such  power.  We  note  especially 
the  attitude  of  the  court  towards  the  rights 
of  bona  fide  holders.  If  anv  one  class  of 
such  holders  was  more  prominently  in  the 
mind  of  the  court  than  another,  it  was  prob- 
ably that  of  pledgees.  But  the  court  did  not 
turn  aside  from  rendering  judgment  because 
of  the  possibility  that  a  nonresident  owner 
had  pledged  his  stock  to  a  nonresident, 
which,  if  respondent's  argument  be  sound, 
would  at  once  have  ousted  the  court  of 
jurisdiction. 

It  can  hardly  be  doubted  that  the  pledgeor 
could  resort  to  our  courts  to  enfore6  a  con- 
flicting property  right  in  respect  to  his 
stock,  and  that  because  he  could  obtain  effec- 
tive relief  nowhere  but  in  the  domicil  of  the 
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corporation.  To  be  more  concrete,  suppose 
that  ]Morse,  a  resident  of  Connecticut,  bad 
pledged  New  Jersey  stock  to  residents  of 
Massachusetts  and  New  York  jointly,  and 
that  the  latter  wrongfully  delivered  the 
same  to  a  resident  of  Oregon,  and  that  the 
stock  had  no  market  value.  See  SatTord  v. 
Barber,  74  N.  J.  Eq.  352,  70  Atl.  371. 
Where  could  he  obtain  relief  except  in  New 
Jersey?  Gregory  v.  New  York,  L.  E.  &  W. 
R.  Co.  40  N.  J.  Eq.  38.  Who  would  doubt 
that  such  a  suit  would  be  quasi  in  rem? 

The  New  Y^'ork  courts  recognize  that  the 
pledgeor  has  a  residuary  interest.  In  War- 
ner V.  Fourth  Nat.  Bank,  115  N.  Y.  251, 
22  N-  E.  172,  the  interest  of  a  nonresident 
pledgeor  of  notes  held  in  pledge  by  a  resi- 
dent was  held  to  be  subject  to  attachment 
in  New  Y'ork  state.  Judge  Gray  says: 
"The  title  to  property  may  wnjain  in  the 
pledgeor,  but  the  pledgee  has  a  lien  or 
special  property  in  th^  pledge,  which,  entitles 
iiim  to  its  possession  against  the  world.'' 

And,  further:  "The  pledgeor's  residuary 
interest  in  the  pledge  constitutes  a  claim 
or  demand  upon  the  pledgee,  which  is  prop* 
erty,  and  hence  may  become  tbe  subject  of 
attachment." 

And  again :  ''We  think  the  attachment  in 
question  here  operated  to  i»c£ure  to  the 
[attaching  creditor]  a  lien  upon  the  pledged 
property,  to  the  extent;  of  the  interest  of 
the  [pledgeor],  aj^d  that  interest  was  the 
right  to  the  pledged  property,  or  so  much 
of  it  or  of  its  proceedi?  from  any  collection 
as  remained  after  the  satisfaction  of  the 
pledgee's  claim  for  adyaQCQB«"        ■ 

See  also  opinion  of  the  aame  judge  in 
Simpson  v.  Jersey  City  Contracting  Co.  105 
N.  Y.  193,  55  L.R.A.  790,  58  N.  E.  «90, 
where  it  is  said:  "The  pledgee  obtains  a 
special  property  in  the  thii^  pledged,  while 
the  pledgeor  remains- general  owner." 

The  most  distinguished  New  York  judge 
of  all  times,  Chancellor  Kent,  expressly 
held  in  Cortelyou  v.  Lansing,  2  Cai.  Cas. 
200  (1805),  that  the  legal  property  in  a 
pledge  does  not  pass  as  in  the  case  of  a 
mortgage  with  defeasance;  that  the  general 
ownership  remained  with  the  pledgeor,  and 
only  a  special  property  passed  to  the 
pledgee,  and,  further,  that  the  pledgeor's 
interest  passed  to  his  administrators. 

If  the  stock  has  a  situs  here,  where  else 
ean  be  the  situs  of  the  residuum?  If  the  in- 
terest of  the  pledgee  is  less  than  absolute 
and  unqualified  ownership,  how  can  the  re- 
siduary interest  of  the  pledgeor  harve  a  situs 
other  than  that  of  the  subject  of  the  pledge? 
The  stodk  n^ver  ceases  to-  have  a  situs  in 
this  state,  whoever  may  be  the  owner.  Neil- 
son  V.  Russell,  supra.  If  the  transfer  of 
full  ownership  does  iloi  change 'the  situs  of 
the  propettv,  how  can  the  t¥4nsfer  of  a 
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limited  right  take  out  c^  the  jurisdiction  or 
affect  the  situs  of  what  of  the  rights  of  own- 
ership remain  after  such  partial  transfer? 
The  tax  is  in  rem;  the  res  is  the  succes- 
sion to  the  proprietary  right  that  a  stock- 
holder has  in  a  corporation  of  this  state. 
Unless  the  whole  of  the  proprietary  right  be 
transferred,  the  remainder  must  be  taxable 
here  as  property  of  the  pledgeor  having  a 
situs  here,  to  which  his  executor  succeeds. 
Of  course,  the  stock  has  a  situs  here;  and 
the  general  property  in  the  thing  pledged 
must  continue,  notwithstanding  the  pledge, 
to  have  a  legal  situs  here  for  tlie  purpose  of 
the  taxation  of  tlie  succession  to  such  gen- 
eral property. 

The  power  to  tax  being  established,  we 
have  no  difliculty  in  finding  in  the  statute 
the  intent^ion  to  do  so.  It  is  clear  that  every 
proprietary  interest  of  whatever  nature  in 
those  species  of  property^  subject  to  tax  is 
included.  The  fourth  subdivision  of  §  1 
imposes  tax  "upon  the  clear  market  value" 
of  the  property,  which  impliedly  recognizes 
that  the  property  taxed  may  be  encumber ed^ 
Sections  2  and  3  tax  future  and  contingent 
estates  of  ev€;ry  character.  Section  12  for- 
bids the  transfer  by  a  cqrporation,  without 
the  comptroller's  waiver,  of  sharers  of  stock 
of,,  "or  other  ii^terests  in,"  the  corporation. 
Th.e  last  .paragraph  of  §12  (the  ratio  pro-. 
vision)  iiecessariiy  contemplates  that  every 
kind  of  property  interest  be  brought  into 
hotchpot,  and  puts  the  nonresident  on  the 
same  footing  as  the  resident.  Section  2G 
says  that  the  word  "transfer"  shall  be  taken 
to  include  the  passing  of  "any  interest'*  in 
property,  present  or  future. '  Such  words  as 
"property"  and  "interest"  are  ordinarily 
used  in  a  revenue  act  in  a  popular  sense,  and 
should  be  broadly  oonstrued.  Smelting  Co, 
V.  luland  Revenue  Comrs.  [18961  2  Q.  B. 
179,  ad  L.  J.  Q.  B.  N.  S,  613,  affirmed  in 
[1897]  1  Q.  B,  175,  66  L.  J.  Q.  B.  N.  S.  137, 
75  L.  T.  N.  8.  534,  45  Week.  Rep.  203,  61 
J.  P.  116.  In  Re  Whiting,  150  N.  Y.  27, 
34  L.R.A.  232,  55  Am.  St.  Rep.  640,  44  N.  E. 
715.  The  pledgeor's  ''equity"  certainly  is 
property  in  a  popular  sense.  It  has  value; 
it  may  be  sold;  it  may  be  encumbered;  it 
may  be  made  the  basis  of  extending  credit. 
See  also,  as  .to  the  extensive  application  of 
the  language  of  the  act,  Hopper  ▼.  Edwards, 
88  N.  J.  L.  471,  96  Atl.  667. 

Some  atress  is  laid. below  by  the  respond- 
ent on  the  rights  of  the  pledgee,  and  their 
supposed  infringement  by  the  comptroller, 
but  they  are  not  here  involved.  No  pre- 
tense is  made  by  the  state  that  its  lien  on 
the  stock  is  other  than  inferior  to  that  of 
the  pledgee.  The  latter  is  not  before  the 
court,  and  there  appears  in  the  case  nothing 
of.  interference  with  his  rights.  Certain 
practical  dillieultieB  in  the  collection  of  such 
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a  tax  as  this  may  be  compassed  within  the 
imagination,  but  the  present  case  is  free 
therefrom. 

It  is  enough  for  the  decision  of  this  case 
that  ^he  comptroller's  consent  to  transfer 
was  requested  by  the  executor  of  the  de- 
cedent's will;  that  he  refused  unless  pay- 
ment of  the  tax  was  forthcoming;  that  the 
tax  was  paid,  the  waivers  issued,  and  the 
stock  transferred.  The  only  question  before 
the  court  is.  Had  the  legislature  the  power 
to  authorize  the  assessment  and  did  it  do  it ! 

In  the  opinion  of  the  supreme  court  (but 
whether  it  was  the  basis  of  the  decision  we 
cannot  tell)  mention  is  made  of  the  pos- 
sibility that  the  "equity  of  redemption"  be 
rendered  valueless  by  a  resort  to  the  securi- 
ty after  the  pledgeor's  death.  This  pos- 
sibility would,  with  equal  force,  support  the 
proposition  that  no  tax  should  be  levied  on 
an  equity  in  real  estate,  since  that  might 
be  foreclosed.  This  might  be  due  to  the 
owner's  neglect  to  pay  the  encumbrance, 
or  for  other  reasons.  Likewise  a  house 
might  be  destroyed  by  wind  or  flood ;  a  chat- 
tel burnt  or  lost;  the  assets  of  the  estate 
might  be  embezzled;  a  debt  become  uncol- 
lectable  by  incompetent  management;  a  se- 
curity valueless  by  fluctuations  in  the 
market  or  the  receipt  of  "news  from 
abroad."  The  tax  is  on  the  succession, 
which  occurs  at  death ;  and  is  then  due  and 
payable.  Section  1.  If  the  subject-matter 
of  the  succession  be  of  value  at  that  time, 
and  the  universal  or  particular  successors 
choose  to  accept  the  succession,  the  state 
may  then  levy,  as  of  the  situation  then 
existing,  a  premium  upon  the  privilege  so  to 
succeed.  What  becomes  of  the  thing  after 
the  state  has  admitted  the  successors  to 
the  succession  is  not  of  its  concern.  And 
so  hold  the  authorities.  See  Tilford  v. 
Dickinson,  79  N.  J.  L.  302,  305,  75  Atl. 
574  (reversed  on  another  point  in  81  N.  J. 
L.   678,   79   Atl.   1119);    MoCurdy  v.  Mc- 


Curdy,  197  Mass.  248,  16  L.R.A.(N.8.)  329, 
83  N.  E.  881,  14  Ann.  Gas.  869;  Re  Pen- 
fold,  216  N.  Y.  172,  110  N,  E.  499. 

The  argument  of  respondent  that  due 
prudence  and  caution  require  that  assess- 
ment be  withheld  pending  realization  on 
the  pledge  is  self-destructive.  It  will  not 
do  to  say  that  the  state  should  take  into 
computation  the  loss  or  shrinkage,  if  any, 
which  has  taken  place  in  the  meantime.  It 
would  not  be  argued  that  if  there  be  an 
increase  in  valUe,  a  tax  should  be  laid  on 
this.  Of  course,  the  state  is  not  bound  to 
stay  the  exercise  of  the  taxing  power  at 
the  pleasure  of  the  pledgee,  and  chance  the 
collection  of  a  tax  on  his  judgment  and  hon- 
esty, and  on  the  variability  of  the  market's 
demand  for  the  thing  to  be  sold. 

In  the  case  at  bar  it  appears  that  certain 
of  the  New  Jersey  stocks  were  sold  by  the 
pledgee  shortly  after  Morse's  death,  at  a 
price  in  excess  of  the  appraisement.  Cer- 
tainly this  did  not  render  valueless  the 
"equity"  in  these  stocks.  It  was  a  realiza- 
tion of  their  value.  While  the  proceeds  were 
applied  in  reduction  of  the  principal  of  the 
debt,  this  increased  correlpondingly  the 
"equity"  in  the  other  stocks.  It  is  as  if  the 
proceeds  of  the  Bethlehem  steel  preferred 
which  was  sold  were  paid  to  the  respond- 
ent, and  by  it  applied  to  the  payment  of 
the  testator's  legal  obligation.  The  validity 
of  the  tax,  therefore,  is  not  affected  by  any 
of  the  foregoing  matters. 

Upon  the  whole,  our  conclusion  is  that 
the  interest  of  a  nonresident  deceased 
pledgeor  of  stock  of  a  New  Jersey  corpora- 
tion in  such  stock  is  subject  to  the  transfer 
tax  imposed  by  the  Act  of  1909  (Pamph. 
Laws,  p.  326;  Comp.  Stat.  p.  5301)  as 
amended  in  1914  (Pamph.  Laws,  p.  267). 

The  judgment  below  will  be  reversed, 
with  costs,  with  direction  for  the  entrv  of 
an  order  below  affirming  the  assessment  and 
tax. 


Annotation — Succession  or  inheritance  tax  on  interest  of  pledgeor  or 

pledgee. 


It  will  be  noted  that  under  the  decision 
in  Securttt  Trust  Co.  v.  Edwards,  ante, 
273,  only  the  interest  which  the  pleds^e- 
or  has  in  the  stock  is  taxable.  It  is  the 
doctrine  of  some  New  York  cases  that  as 
lon^  as  the  stock  is  pledged,  that  is,  un- 
til the  debt  has  been  paid,  the  security 
of  the  pledgee  cannot  be  affected  by  the 
inheritance  tax.  Thus,  in  Re  Pullman 
(1900)  46  App.  Div.  674,  62  N.  Y.  Supp. 
395,  stocks  and  bonds  of  New  York  cor- 
porations, belonging  to  the  estate  of  a 
nonresident  decedent,  held  in  pledge  to 

secure   debts  of  the  decedent   in   New 
L.R.A.1917F. 


York,  were  held  not  taxable  for  the  rea- 
son that  "the  title  to  them  is  in  the 
pledgee,  and  they  are  not  in  a  situation 
to  be  tftxed  now  as  property  of  the  es- 
tate of  Mr.  Pullman.  All  of  their 
amount  may  be  required  to  pay  the  debts 
to  which  these  bonds  and  stocks  are  col- 
lateral, and  the  creditors'  security  should 
not  be  diminished  at  this  time.'' 

Where  the  executor  of  the  decedent 
has  redeemed  stock  pledged  as  collateral 
security  by  the  decedent,  it  then  be- 
comes taxable.  Re  Hurcomb  (1902)  36 
Misc.  765, 74  N.  Y.  Supp.  475.    The  court 
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refers  to  Re  Pnllman  (K.  T.)  supra,  and 
states  that  while  the  debt  secured  by  the 
pledge  as  collateral  is  unliquidated,  and 
the  extent  of  the  equity  is  unascertain- 
able,  it  may  be  well  that  the  taxation  of 
any  equity  therein  would  be  postponed 
nntil  the  transaction  had  been  completed 
and  the  value  of  the  decedent's  interest 
therein  determined,  but  after  the  trans- 
action has  been  closed,  and  the  interest 
of  the  estate  therein  fixed  by  redemption 
of  the  collateral,  thos^eecurities  are  no 
longer  liable  to  be  resorted  to  by  credi- 
tors^ the  title  to  them  has  reverted  to 
the  estate  of  the  pledgeor,  and  they  are 
in  a  situation  to  be  classed  as  property 
of  the  estate.  They  can  no  longer  be  re- 
quired to  pay  the  debt  for  which  they 
w^ere  pledged  as  collateral,  and  there  is 
no  longer  a  necessity  for  protecting  the 
creditor's  security,  his  relation  to  the 
matter  having  terminated. 

Stock  purchased  for  the  decedent  by 
a  broker  who  advanced  the  purchase 
price,  the  stock  together  with  other 
stock  being  held  as  collateral  security,  is 
not  taxable  as  a  part  of  the  estate  of  the 
decedent,  where,  after  his  death,  the 
stock  was  sold  at  a  loss,  and  the  loss 


made  good  out  of  the  estate.  Re  Have- 
meyer  (1900)  32  Misc.  416,  66  N.  Y. 
Supp.  722. 

It  is  held  in  Re  Ames  (1913)  141  N. 
T.  Supp.  793,  that  stock  in  a  domestic 
corporation  pledged  with  foreign  credi- 
tors for  the  payment  of  loans  made  by 
them  to  a  nonresident  decedent  was  not 
taxable.  The  court  said  that  ''there  was 
no  proof  before  the  appraiser  that  the 
loans  bad  been  paid,  or  that  the  collater- 
al had  been  sold  by  the  foreign  creditors. 
Therefore  at  the  time  of  a  decedent's 
death  his  interest  in  such  collateral 
consisted  of  a  right  to  redeem,  and 
as  this  was  not  a  right  to  any  share  or 
shares  of  stock  of  the  General  Electric 
Company,  but  merely  a  chose  in  action, 
it  was  not  taxable  under  the  Transfer 
Tax  Law  of  this  state."  The  stock  in  the 
Ames  Case  was  pledged  to  a  resident  of 
the  state  of  decedent's  domicil.  This  de- 
cision was  approved  by  the  supreme 
court  of  New  Jersey  in  a  decision  which 
is  reversed  in  Secubitt  Trust  Co.  v. 
Edwards,  ante,  273.  See  comment  on 
Re  Ames  in  opinion  of  court  of  errors 
and  appeals.  W.  A.  E. 


XTNITED  STATES  StJPRBME  OOtJllT. 

H.  SNOWDEN  MARSHALL,  Appt., 

V. 

ROBERT  B.  GORDON,  Sergeant  at  Arms. 

(248  U.  S.  621,  61  L.  ed.  881,  37  Sup.  Gt. 

Rep.  448.) 

Contempt  —  of  Congress  —  power   to 
punish. 

1.  The  distinction  between  legislative,  ex- 
ecutive, and  judicial  powers,  recognized  by 
the  Federal  Constitution,  and  the  express 
limitations  in  such  Constitution,  negative 
any  implication  of  the  posseflsion  by  Con- 
gress of  the  commingled  legislative-judicial 
authority  as  to  contempts  which  is  exerted 
in  the  English  House  of  Commons. 

For  other  cases,  see  Congress,  in  Dig,  1-52 
V.  8, 

Same  —  Implication  from  necessity. 

2.  Power  to  deal  directly  by  way  of  con- 
tempt without  criminal  prosecution  may  be 
implied  from  the  constitutional  grant  of 
legislative  power  to  Congress  in  so  far,  and 
so  far  only,  as  such  autnority  is  necessary 
to  preserve  and  to  carry  out  the  legislative 
power  granted. 

Far  other  cases,  see  Congress^  in  Dig,  1-62 

Note. —  The  power  of  a  legislative  body 
to  punish  for  contempt  is  discussed  in  the 
annotation  following  this  case,  post,  288, 
L.R.A.1917F. 


Same  —  punishment. 

3.  Punishment  for  contempt  as  punish- 
ment for  the  offense  was  not  embraced  in 
the  authority  to  deal  directly  by  way  of  con- 
tempt without  criminal  prosecution,  im- 
plied from  the  constitutional  grant  of  legis- 
lative power  to  Congress,  since  such  power 
rests  only  upon  the  right  of  self-preserva* 
tion,  i.  e.,  the  right  to  prevent  acts  which, 
in  and  of  themselves,  inherently  obstruct 
or  prevent  the  discharge  of  legislative  duty, 
or  the  refusal  to  do  something  which  there 
is  an  inherent  legislative  power  to  compel, 
in  order  that  legislative  functions  may  be 
performed. 

For  other  oases,  see  Congress,  vn  Dig,  1-^2 

y.  8. 

Same  —  extent  of  punishment. 

4.  Imprisonment  only,  and  for  a  term 
not  exceeding  the  session  of  the  body  in 
which  the  contempt  occurred,  is  the  limit 
of  the  authority  to  deal  directly  by  way  of 
contempt  without  criminal  prosecution,  im- 
plied from  the  oonstitutional  grant  of  lej^is- 
lative  power  to  Congress  in  so  far  as  such 
authority  is  necessary  to  preserve  and  to 
carry  out  the  legislative  power  granted. 
For  other  cases,  see  Congress,  in  Dig.  1-52 

y.  8. 

Same  —  past  conduct. 

5.  Congressional  authority  to  deal  direct- 
ly by  way  of  contempt  without  criminal 
prosecution  with  acts  which  interfere  with 
the  preservation  of  its  legislative  authority 
does  not  cease  to  exist  merely  because  the 
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act  complained  of  ma^  have  been  committed 

before  the  authority  is  exerted. 

For  other  cases,  see  Congress,  in  Dig.  1-52 

N.  -sr. 

Same  —  publication  of  defamatory  let- 
ter. 

6.  The  implied  power  of  the  House  of  Rep- 
resentatives to  deal  directly  by  way  of  con- 
tempt, without  criminal  prosecution,  with 
acts,  the  prevention  of  which  is  necessary 
to  preserve  and  to  carry  out  its  legislative 
authority,  does  not  embrace  the  punishment, 
as  for  a  contempt,  of  the  action  of  a  Federal 
district  attorney  in  writing  and  publishing 
a  letter  addressed  to  the  chairman  of  a  sub- 
committee of  the  House,  containinpf  matter 
defamatory  to  the  House  or  the  committee, 
even  conceding  that  the  House  was  consider- 
ing, and  its  committee  contemplating,  im- 
peachment proceedings. 
For  other  cases,  see  Congress,  in  Dig,  1-52 

A'.  S. 

(April  23,  1917.) 

APPEAL  by  petitioner  from  an  order  of 
the  District  Court  of  the  United  States 
for  the  Southern  District  of  Xew  York  re- 
fusing to  grant  a  writ  of  habeas  corpus  to 
secure  his  discharge  from  the  custody  to 
which  he  had  been  committed  for  an  al- 
leged contempt  of  the  House  of  Representa- 
tives.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  P.  Spooner,  Jesse  C. 
Adkins,  and  John  C.  Spooner,  for  appel- 
lant: 

Tlie  House  of  Representatives  of  the  Unit- 
ed States  has  no  general  power  to  punish 
any  act  as  a  crime.  No  such  power  is  ex- 
pressly given  to  it  by  the  Constitution. 

Kilbourn  v.  Thompson,  103  U.  S.  168,  182, 
26  L.  ed.  377,  384;  1  Tucker,  Const.  §  205, 
p.  437. 

The  House  of  Representatives  has  not  the 
same  powers  as  the  House  of  Commons. 

Kilbourn  v.  Thompson,  supra;  Kielley 
V.  Carson,  4  ^Joore,  P.  C.  C.  63,  13  Eng. 
Reprint,  225,  7  Jur.  137. 

The  power  to  punish  a  breach  of  its  privi- 
leges or  any  other  act  as  a  criminal  offense 
is  not  necessarv  to  enable  the  House  of 
Representatives  to  perform  its  duties  or 
exercise  the  powers  expressly  conferred  on 
it  by  the  Constitution. 

M'Culloch  V.  Maryland,  4  Wheat.  316,  4 
L.  ed.  579;  Ex  parte  Yarbrough,  110  U.  S. 
651,  658,  28  L.  ed.  274.  276,  4  Sup.  Ct.  Rep. 
152;  Kilbourn  v.  Thompson,  103  U.  S.  168, 
26  L.  ed.  377 ;  Interstate  Commerce  Commis- 
sion V.  Brimson,  154  U.  S.  447,  38  L.  ed. 
1057,  4  Inters.  Com.  Rep.  545,  14  Sup.  Ct. 
Rep.  1125;  Re  Chapman,  166  U.  S.  661,  41 
L.  ed.  1154,  17  Sup.  Ct.  Rep,  677. 

The  English  casea  hold  that  the  power  to 
punish  as  a  criminal  act  is  not  supported 
by  the  plea  of  nec^sity. . 
L.R.A.19r7F. 


Kielley  v.  Carson,  supra;  Fenton  ▼. 
Hampton,  11  Moore,  P.  C.  C.  347,  14  Eng. 
Reprint,  727,  6  Week.  Rep.  341;  Doyle  v. 
Falconer,  L.  R.  1  P.  C.  328,  4  Moore,  P.  C. 
C.  X.  S.  203,  16  Eng.  Reprint,  293,  36  L.  J. 
P.  C.  N.  S.  34,  15  Week.  Rep.  366;  Hill  v. 
Weldon,  5  N.  B.  1. 

The  sole  ground  of  the  power  asserted 
here  cannot  be  necessity.  Historically  it 
has  never  existed  as  to  all  the  English 
courts. 

Rinchart  v.  La«e,  43  N.  J.  L.  311,  39 
Am.  Rep.  592;  Re  Mason,  43  Fed.  510;  Reg. 
V.  Lefroy,  L.  R.  8  Q.  B.  134,  42  L.  J.  Q.  B. 
N.  S.  121,  28  L.  T.  N.  S.  132,  21  Week.  Rep. 
332. 

In  this  case  there  is  an  attempt  on  the 
part  of  the  House  of  Representatives  to  take 
jurisdiction  of  and  puniah  an  alleged  crim- 
inal offense.  The  proceedings  are  wholly 
to  punish  a  past  transaction,  and  appellant 
is  entitled  to  a  procedure  according  to  due 
process  of  law. 

Gompors  v.  Buck's  Stove  &  Range  Co.  221 
U.  S.  418,  55  L.  ed.  797,  34  L.R.A.(N.S.) 
874,  31  Sup.  Ct.  Rep.  492. 

Not  every  court  has  the  power  to  punish 
for  contempt  out  if  its  presence. 

Reinhart  v.  Lance,  43  X.  J.  L.  311,  39 
Am.  Rep.  502;  24  Law  Quarterly  Rev.  pp. 
184,  266;  Trial  of  Judge  J.  H.  Peck  by 
Stansbury  (1833)  p.  372. 

It  is  at  lea«t  doubtful  whether  even  the 
district  courts  of  the  United  States  would 
have  power  to  punish  as  a  contempt  the  ap- 
pellant's act. 

Ex  parte  Poulson,  Fed.  Cas.  No.  11,350; 
Re  Daniels,  131  Fed.  95;  United  States  v. 
Toledo  Newspaper  Co.  220  Fed.  458;  United 
States  V.  Huff,  206  Fed.  715;  Re  Independ- 
ent Pub.  Co.  228  Fed.  787 ;  Re  Buell,  3  Dill. 
116,  Fed.  Cas.  No.  2,102;  Re  Dana,  68  Fed. 
886;  United  States  v.  Smith,  173  Fed.  227- 

Messrs.  D-€ady  Herrlck,  Martin  W. 
lilttleton,  and  Henry  M.  Goldfogle,  for 
appellee: 

Congress  has  the  power  to  punish  for  con- 
tempts committed  against  it  when  engaged 
in  any  matter  within  its  jurisdiction. 

2  Hinds,  Precedents  of  House  of  Repre- 
sentatives, pp.  1047-1052,  1110;  Story, 
Const.  §§  847,  848,  pp.  614,  615;  Anderson 
V.  Divin,  6  Wheat.  204,  5  L.  ed.  242;  Ex 
parte  Nugent,  Fed.  Cas.  No.  10,375;  Ex 
parte  Dalton,  44  Ohio  St.  142,  58  Am.  Rep. 
800,  5  N.  E.  136;  Rawle,  Const,  chap.  4,  p. 
48;  2  Hare,  Am.  Const.  Law,  pp.  850,  851. 

If  the  House  of  Representatives,  through 
its  committee,  was  engaged  in  a  judicial 
proceeding  at  the  time  of  the  commission 
of  the  alleged  contempt,  then,  within  the 
reasoning  of  the  case  of  Kilbourn  v.  Thomp- 
son, 103  U.  S.  108,  26  L.  ed.  377,  the  House 
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had  power  and  jurisdiction  to  punish  for 
contempt. 

People  ex  rel.  Hackley  v.  Kelly,  24  N.  Y. 
74;  Percival  v.  State,  50  Am.  St.  Rep.  575, 
note. 

Impeachments  are  judicial  proceedings. 

2  Wilson's  Works,  p.  45;  2  Hale,  P.  C. 
150;  4  BL  Com.  256. 

The  House  of  Representatives  has  juris- 
diction to  punish  for  contempt,  as  an  eser- 
eise  of  power  necessary  to  enable  it  to  fully 
exercise  the  powers  expresaly  conferred. 

United  States  y.  Fisher,  2  Cranch,  358, 
396,  2  L.  ed.  304,  316;  M'CuUoch  v.  Mary- 
land, 4  Wheat.  316,  4  L.  ed.  579;  Legal 
Tender  Cases,  12  Wall.  457,  583,  20  L.  ed. 
287,  322;  United  States  v.  Gettysburg  Elec- 
tric R.  Co.  160  U.  S.  668,  40  L.  ed.  676,  16 
Sup.  Ct.  Rep.  427;  Yates  ▼.  Lansing,  0 
Johns.  416,  6  Am.  Dec.  290;  Anderson  ▼. 
Dunn,  6  Wheat  204,  5  L.  ed.  242;  Re  Chap- 
man, 106  U.  6.  661,  668>  41  L.  ed.  1154, 
1158,  17  Sup.  Ct.  Rep.  677;  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S. 
447,  486,  38  L.  ed.  1047,  1060,  4  Intera 
Com.  Rep.  545,  14  Sup.  Ct.  Rep.  1125. 

Mr.  Chief  Justice  Habile  delivered  the 
opinion  of  the  eourt: 

These  are  the  facts:  A  member  of  the 
House  of  Representatives  on  the  floor 
charged  the  appellant,  who  was  the  district 
attorney  of  the  southern  district  of  New 
York,  with  many  acts  of  misfeasance  and 
nonfeasance.  When  this  was  done  the 
grand  jury  in  the  southern  district  of  New 
York  was  engaged  in  investigating  alleged 
illegal  conduct  of  the  member  in  relation  to 
the  Sherman  Anti-trust  Law  and  asserted 
ill^al  activities  of  an  organisation  known 
as  Labor's  National  Peace  Council  to  which 
the  member  belonged.  The  investigation  as 
to  the  latter  subject  not  having  been  yet 
reported  upon  by  the  grand  jury,  that  body 
found  an  indictment  against  the  member  for 
a  violation  of  the  Sherman  Law.  Snbse^ 
quently  calling  attention  to  his  previous 
charges  and  stating  o titers,  the  member  re- 
quested that  the  judiciary  committee  be  di- 
rected to  inquire  and  report  concerning  the 
charges  against  the  appellant  in  eo  far  as 
they  constituted  impeachable  oifensee.  After 
the  adoption  of  this  resolution  a  subcom- 
mittee was  appointed  whieh  proceeded  to 
New  York  to  take  tefiptimony.  Friction 
there  arose  between  the  subcommittee  and 
the  o/fice  of  the  district  attorney,  based  upon 
the  assertion  that  the  subcommittee  was 
seeking  to  unlawfully  penetrate  the  pro- 
ceedings of  the  grand  jury  relating  to  the 
indictment  and  the  investigations  in  ques- 
tion. In  a  daily  newspaper  an  article 
appeared  charging  that  the  writer  was  in- 
formed that  the  subcommittee  was  endeavor* 
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ing  rather  to  investigate  and  frustrate  the 
action  of  the  grand  jury  than  to  investigate 
the  conduct  of  the  district  attorney.  When 
ealled  upon  by  the  subcommittee  to  disclose 
the  name  of  his  informant,  the  writer  de- 
olined  to  do  so  and  proceedings  for  con- 
tempt of  the  House  were  threatened.  The 
district  attorney  thereupon  addressed  a  let- 
ter to  the  chairman  of  the  subcommittee, 
avowing  that  he  was  the  informant  referred 
to  in  the  article,  averring  that  the  charges 
were  true,  and  repeating  them  in  amplified 
form  in  language  which  was  certainly  un- 
parliamentary and  manifestly  ill-tempered, 
and  which  was  well  calculated  to  arouse  the 
indignation  not  only  of  the  members  of  the 
subcommittee,  but  of  those  of  the  House 
generally.  This  letter  was  giv^i  to  the 
press  so  that  it  might  be  published  con- 
temporaneously with  its  reoeipt  by  the 
chainnfan  of  the  subcommittee.  The  judi- 
ciary committee  reported  the  matter  to  the 
House  and  a  sdect  committee  waa  appointed 
to  consider  the  subject.  The  district  attor- 
ney was  called  before  that  committee  and 
reasserted  the  charges  made  in  the  letter, 
averring  that  they  were  justified  by  the  cir- 
cumstances, and  stating  that  they  would, 
under  the  same  oonditions,  be  made  again. 
Thereupon  the  select  committee  made  a  re- 
port and  stated  its  oonduaionB  and  recom- 
mendations to  the  House  as  follows: 

''We  oonclude  and  find  that  the  aforesaid 
letter  written  and  published  by  said  H. 
Snowden  Marshall  to  Hon.  C.  C.  Carlin, 
chairman  of  the  subcommittee  of  the  judi- 
ciary committee  of  the  House  of  Represen- 
tattves,  on  Mardi  4,  1916,  .  .  is  as  a 
whole  and  in  several  of  the  separate  sen- 
tences defamatory  and  insulting  and  tends 
to  bring  the  House  into  public  contempt  and 
ridicule,  and  that  the  ea&d  H.  Snowden 
Marshall,  by  writing  and  publishing  the 
same,  is  guilty  of  contempt  of  the  House  of 
Representatives  of  the  United  States  be- 
cause of  the  violation  of  its  privileges,  its 
honor,  and  its  dignity." 

Upon  the  adoption  of  this  report,  under 
the  authority  of  the  House  a  formal  war- 
rant for  arrest  was  issued  and  its  executioit 
by  the  Sergeant  at  Arms  in  New  York  was 
followed  by  an  application  for  discharge  on 
habeas  corpus;  and  the  correctness  of  the 
judgment  of  the  court  below,  refusing  the 
same,  is  the  matter  before  vu  on  this  direct 
appeal. 

Whether  the  House  had  power  under  the 
Constitution  to  deal  with  the  conduct  of 
the  district  attorney  in  writing  the  letter 
as  a  contempt  of  its  authority,  and  to  in- 
flict punishment  upon  the  writer  for  such 
contempt  as  a  matter  of  legislative  power, 
that  is,  without  subjecting  him  to  the  statu- 
tory modes  of  trial  provided  for  criminal 
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offenaes,  protected  by  the  limitations  and 
safeguards  which  the  Constitution  imposes 
as  to  such  subject,  is  the  question  -which  is 
before  us.  There  is  unity  between  the  par- 
ties only  in  one  respect;  that  is,  that  the 
existence  of  constitutional  power  is  the  sole 
matter  to  be  decided.  As  to  all  else  there 
is  entire  discord,  every  premise  of  law  or 
authority  relied  upon  by  the  one  side  being 
challenged  in  some  respects  by  the  other. 
We  consider,  therefore,  that  the  shortest 
way  to  meet  and  dispose  of  the  issue  is  to 
treat  the  subject  as  one  of  first  impression, 
and  we  proceed  to  do  so. 

Undoubtedly  what  went  before  the  adop- 
tion of  the  Constitution  may  be  resorted  to 
for  the  purpose  of  throwing  light  on  its 
provisions.  Certain  is  it  that  authority 
was  possessed  by  the  House  of  Commons  in 
England  to  punish  for  contempt  directly, 
that  is,  without  the  intervention  of  courts, 
and  that  such  power  included  a  variety  of 
acts  and  many  forms  of  punishment,  includ* 
ing  the  right  to  fix  a  prolonged  term  of  im- 
prisonment. Indubitable  also  is  it,  however, 
that  this  power  rested  upon  an  assumed 
blendii^  of  legislative  and  judicial  author- 
ity possessed  by  the  Parliament  when  the 
Lords  and  Commons  were  one,  and  con- 
tinued to  operate  after  the  division  of  the 
Parliament  into  two  houses,  either  because 
the  interblended  power  was  thought  to  con- 
tinue to  reside  in  the  Commons,  or  by  the 
force  of  routine  the  m^re  reminiscence  of 
the  commingled  powers  led  to  a  continued 
exercise  of  the  wide  authority  as  to  con- 
tempt formerly  existing  long  after  the 
foundation  of  judicial-legislative  power 
upon  which  it  rested  had  ceased  to  exist. 
That  this  exercise  of  the  right  of  legislative- 
judicial  power  to  exert  the  authority  stated 
prevailed  in  England  at  the  time  of  the 
adoption  of  the  Constitution  and  for  some 
time  after  has  been  so  often  recognized  by 
the  decided  cases  relied  upon  and  by  deci- 
sions of  this  court,  some  of  which  are  in 
the  margin,  i  as  to  make  it  too  certain  for 
anything  but  statement. 

Clear  also  is  it,  however,  that  in  the  state 
governments  prior  to  the  formation  of  the 
Constitution  the  incompatibility  of  the  in- 
termixture of  the  legislative  and  judicial 
power  was  recognized  and  the  duty  of  sepa- 

1  Crosby's  Case,  3  Wils.  188,  95  Eng. 
Reprint,  1005,  2  W.  Bl.  754;  Burdett  v. 
Abbot,  14  East.  1,  104  Eng.  Reprint,  501, 

5  Dow.  P.  C.  165,  3  Eng.  Reprint,  1289,  4 
Taunt,  401,  128  Eng.  Reprint,  384,  12  Re- 
vised Rep.  450;  Stockdale  v.  Hansard,  9 
Ad.  &  El.  1,  112  Eng.  Reprint,  1112,  2  Perry 

6  D.  1,  8  L.  J.  Q.  B.  N.  S.  294,  3  Jur.  905 ; 
Anderson  v.  Dunn,  6  Wheat.  204,  5  L.  ed, 
242;  Kilbourn  V.  Thompson,  103  U.  8.  168, 
26  L.  ed.  377. 
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rating  the  two  was  felt,  as  was  manifested 
by  provisions  contained  in  some  of  the  state 
Constitutions  enacted  prior  to  the  adoption 
of  the  Constitution  of  the  United  States, 
as  illustrated  by  the  following  articles  in 
the  Constitution  ol  Muyland  and  Massa- 
chusetts : 

''That  the  house  of  delegates  may  punish, 
by  imprisonment,  any  person  who  shall  be 
guilty  of  a  contempt  in  their  view,  by  any 
disorderly  or  riotous  behaviour,  or  by 
threats  to,  or  abuse  of  their  members,  or 
by  any  obstruction  to  their  proceedings. 
They  may  also  punish,  by  imprisonment, 
any  person  who  shall  be  guilty  of  a  breach 
of  privilege,  by  arresting  on  civil  process, 
or  by  assaulting  any  of  their  members,  dur- 
ing their  sitting,  or  on  their  way  to,  or  re- 
turn from  the  house  of  delegates,  or  by  any 
assault  of,  or  obstruction  to  their  officers, 
in  the  ^ecution  of  any  order  or  process,  or 
by  assaulting  or  obstructing  any  witness,  or 
any  other  person,  attending  on,  or  on  their 
way  to  or  from  the  house,  or  by  rescuing 
any  person  committed  by  the  house:  and 
the  senate  may  exercise  the  same  power,  in 
similar  cases."    Md.  Const.  1776,  art.  12. 

''They  [the  house  of  representatives]  shall 
have  authority  to  punish  by  imprisonment 
every  person,  not  a  member,  who  shall  be 
guilty  of  disrespect  to  the  house,  by  any 
disorderly  or  contemptuous  behavior  in  its 
presence;  or  who,  in  the  town  where  the 
general  court  is  setting,  and  during  the 
time  of  its  sitting,  shall  threaten  harm  to 
the  body  or  estate  of  any  of  its  members, 
for  anything  said  or  done  in  the  house;  or 
who  shall  assault  any  of  them  therefor; 
or  who  shall  assault  or  arrest  any  witness, 
or  other  person,  ordered  to  attend  the  house, 
in  his  way  in  going  or  returning;  or  who 
shall  rescue  any  person  arrested  by  the  or- 
der of  the  house. 

"And  no  member  of  the  house  of  repre* 
sentatives  shall  be  arrested,  or  held  to  bail 
OB  mean  process,  during  his  going  unto, 
returning  from,  or  his  attending  the  general 
assembly. 

"The  senate  shall  have  the  same  powers 
in  the  like  cases;  and  the  governor  and 
council  shall  have  the  same  authority  to 
punish  in  like  cases:  Provided,  That  no 
imprisonment,  on  the  warrant  or  order  of 
the  governor,  council,  senate  or  house  of 
representatives,  for  either  of  the  above-de- 
scribed offenses,  be  for  a  term  exceeding 
thirty  days."  Const.  Mass.  1780,  pt.  2,  chap. 
1,  §  3,  arts.  10  and  11. 

The  similarity  of  the  provisions  points  to 
the  identity  of  the  evil  which  they  were  in- 
tended to  reach.  Clearly  they  operate  to 
destroy  the  admixtiu*e  of  judicial  and  legis- 
lative power  as  prevailing  in  the  House  of 
Commons,  since  the  provisions  in  both  the 
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state  ConBtituUons  and  the  liBiitationa  ac- 
companying them  are  wholly  incompatible 
with  judicial  authority.  Moreover,  aa  un- 
der state  Constitutions  all  governmental 
power  not  denied  is  poesesBed,  the  provisions 
were  clearly  not  intended  to  give  legisla- 
tive power  as  such,  for  full  legislative  power 
to  deal  with  the  enumerated  acts  as  crimi- 
nal oifenses  and  provide  for  their  punish- 
ment accordingly  already  obtained.  The  ob- 
ject, therefore,  of  the  provisions,  eould  only 
have  been  to  recognize  the  right  of  the  legis- 
lative power  to  deal  with  the  particular 
acts  without  reference  to  their  violation 
of  the  criminal  law  and  their  susceptibility 
of  being  punished  under  that  law  because 
of  the  necessity  of  such  a  legislative  au- 
thority to  prevent  or  punish  the  acts  in- 
dependently, because  of  the  destruction  of 
legislative  power  which  would  arise  from 
such  acta  if  such  authority  was  not  pos- 
sessed. 

How  dominant  these  Tiews  were  can  be 
measured  by  the  fact  that  in  various  other 
states  almost  contemporaueously  with  the 
adoption  of  the  Constitution  similar  pro- 
visions were  written  into  their  Constitu- 
tions and  continued  to  be  adopted  until  it 
is  true  to  say  that  they  became,  if  not  uni- 
versal, certainly  largely  predominant  in  the 
states.  S 

Ko  power  was  expressly  conferred  by  the 
Constitution  of  the  United  States  on  the 
subject  except  that  given  to  the  House  to 
deal  with  contempt  committed  by  its  own 
members.  Article  1,  §  5.  As  the  rule  con- 
cerning the  Constitution  of  the  United 
States  is  that  powers  not  delegated  were 
reserved  to  the  people  or  the  states,  it  fol- 
lows that  no  other  express  authority -to  deal 
with  contempt  can  be  conceived  of.  It 
comes,  then,  to  this:  was  such  an  authority 
implied  from  the  powers  granted?  As  it  is 
unthinkable  that  in  any  case  from  a  power 
expressly  granted  there  can  be  implied  the 
authority  to  destroy  the  grant  diade,  and 
as  the  possession  by  Congress  of  the  com- 
mingled legislative- judicial  authority  as  to 
contempts  which  was  exerted  in  the  House 
of  Commons  would  be  absolutely  destructive 
of  the  distinction  between  legislative,  execu- 
tive, and  judicial  authority  whieh  is  inter- 
woven in  the  very  fabric  of  the  Constitution, 
and  would  disregard  express  limitations 
therein,   it  must  follow  that  there   is  no 

ground  whatever  for  assuming  that  any  im- 

— ^^^fc«— »        II  'I    III     I  » >  1 1  ■ 

« 1790,  South  Carolina,  art,  1,  §  13 ;  1792, 
New  Hampshire,  pt  2,  §§  22  and  23;  1796, 
Tennessee,  art.  1,  §  11;  1798,  Georgia,  art. 
1,  §  13;  1802,  Ohio,  art.  1,  §  14;  1816,  In- 
diana, art.  3,  §  14;  1817,  Mississippi,  art. 
3.  §  20;  1818,  Illinois,  art.  2,  §  13;  1820, 
Maine,  art.  4,  pt.  3,  §  6;  1820,  Missouri,  art. 
3,  §  19. 
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plication  ae  to  such  a  power  aaay  be  de- 
duced from  any  grant  of  authority  made 
to  Congress  by  the  Constitution.  This  con- 
clusion has  long  since  been  authoritatively 
settled  and  is  not  open  to  be  disputed.  An- 
derson V.  Dunn,  %  Wheat  204,  5  L.  ed.  842; 
KUboum  V.  Thompson,  103  U.  S.  168,  26 
L.  ed.  377.  Whether  the  right  to  deal  with 
eontempt  ia  the  limited  way  provided  in 
the  state  Constitutions  may  be  implied  in 
Congress  as  the  result  of  the  legislative 
power  granted  musi  depend  upon  how  far 
such  limited  power  jji  ancillary  or  incidental 
to  the  power  granted  to  CongreB»,~Hi  sub- 
ject which  we  shall  hereafter  approach. 

The  rule  of  constituticmal  interpretation 
announced  in  McCttUoch  v.  Maryland,  4 
Wheat  316,  4  L.  ed.  579,  that  that  which 
was  reasonably  appropriate  and  relevant 
to  the  exercise  of  a  granted  power  was  to 
be  considered  as-  accompanying  the  grant 
has  been  so  universally  applied  that  it  suf- 
fices merely  to  atate  it.  And  as  there  is 
nothing  in  the  inherent  nature  of  the  power 
to  deal  with  contempt  which  causes  it  to  be 
an  exception  to  such  rulfi»  there  can  be  no 
reason  lor  refusing  to  apply  it  to  that  sub- 
ject. 

Thus,  in  Anderson  v.  Dunn,  supra,  which 
was  an  action  for  false  imprisonment 
against  the  Sergeant  at  Arms  of  the  House 
for  having  executed  a  warrant  for  arrest 
issaed  by  that  body  in  a  contempt  proceed- 
ing, after  holding,  as  we  have  already  said, 
that  the  power  possessed  by  the  Hovse  of 
Commons  was  incompatible  with  the  Con- 
stitutiim  and  could  not  be  exerted  by  the 
House,  it  was  yet  explicitly  decided  that 
from  the  power  to  legislate  given  by  the 
Constitution  to  Congress  there  was  to  be 
implied  the  right  of  Congress  to  preserve 
itself;  that  is,  to  deal  by  way  of  contempt 
with  direct  obstvuotions  to  its  legislative 
duties.  In  Kilb<Mim  v.  Thomi^son,  supra, 
which  waa  ulso  a  case  ol  false  imprison- 
ment for  arrest  under  a  warrant  issued  by 
order  of  the  House  in  a  contempt  •  proceed- 
ing, although  the  want  of  right  of  the  House 
of  Repres^tatives  to  exert  the  judicial- 
legislative  power  possessed  by  the  House  d 
Commons  was  expressly  reiterated,  the  qvies- 
tion  was  reserved  as  to  the  right  to  imply 
an  authority  in  the  House  of  Representa- 
tives to  deal  with  contempt  as  to  a  subject- 
matter  within  its  jurisdiction,  the  particu- 
lar case  having  been  decided  on  the  ground 
that  the  subject  with  which  the  contempt 
proceedings  were  concerned  was  totally  be- 
yond the  jurisdiction  of  the  House  to  in- 
vestigate. But  in  Re  Chapman,  166  U.  S. 
661,  41  L.  ed.  1154,  17  Sup.  Ct.  Rep.  677, 
the  principle  of  the  existence  of  an  implied 
legislative  authority  under  certain  condi- 
tions to  deal  with  contempt  was  again  con- 
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sidered  aaad  upheld.  Th«  case  was  this: 
Chapman  had  refused  to  testify  in  a  Senate 
proceeding,  and  was  indicted  under  §  102  of 
the  Revised  Statutes  (Comp.  Stat.  1913, 
§  157)  making  such  refusal  criminal.  He 
sued  out  a  habeas  corpus  on  the  ground 
that  the  subject  of  the  refusal  was  exclu- 
sively cognizable  by  the  Senate,  and  that 
therefore  the  statute  was  xinoonstitutional 
as  a  wrongful  delegation  by  the  Senate  of 
its  authority,  and  because  to  subject  him  to 
prosecution  under  the  statute  might  sub- 
mit him  to  double  jeopardy;  that  is,  leave 
him  after  punishment  under  the  statute  to 
be  dealt  with  by  the  Senate  as  for  co«- 
tempt.  After  demonstrating  the  want  of 
merit  in  the  argument  as  to  delegation  of 
authority,  the  proposition  was  held  to  be 
unsound  and  the  contention  as  to  double 
jec^ardy  wa4  also  adversely  disposed  of  on 
the  ground  of  the  distinction  between  the 
implied  right  to  punish  for  contempt  and 
the  authority  to  provide  by  statute  for  pun- 
ishment for  ^^nrongful  acts  and  to  prosecute 
under  the  same  for  a  failure  to  testify,  the 
court  saying  that  *'the  two  being  diverso 
intuito  and  capable  of  standing  together," 
they  were  susceptible  of  being  separately 
exercised. 

And  light  is  thrown  upon  the  right  to 
imply  legislative  power  to  deal  directly  by 
way  of  contempt  without  criminal  prosecu- 
tion with  acts  the  prevention  of  which  is 
necessary  to  preserve  legislative  authority, 
by  the  decision  of  the  Privy  Council  in 
Kielley  v.  Carson,  4  Moore,  P-.  C.  C.  63,  13 
£ng.  Reprint,  226,  which  was  fully  stated 
in  Kilbourn  v.  Thompson,  supra,  but  which 
we  again  state.  The  case  was  this :  Kielley 
was  adjudged  by  the  House  of  Assembly  of 
Newfoundland  guilty  of  contempt  for  hav- 
ing reproached  a  member  "in  coarse  and 
threatening  language''  for  words  spoken  in 
debate  in  the  House.  A  warrant  was  issued 
and  Kielley  was  arrested.  Whea  brought 
before  the  House  he  refused  to  apologize 
and  indulged  in  further  violent  language 
toward  the  member  and  was  committed. 
Having  been  discharged  on  habeas  corpus 
proceedings,  he  brought  an  action  for  false 
imprisonment  against  the  Speaker  and  other 
members  of  the  House.  As  a  justification 
the  defendants  pleaded  that  they  had  acted 
under  the  authorit}^  of  the  House.  A  de- 
murrer to  the  plea  was  overruled  and  there 
was  a  judgment  for  the  defendants.  The  ap- 
peal was  twice  heard  by  the  Privy  Coun- 
cil, the  court  on  the  second  argument  hav- 
ing been  composed  of  the  Lord  Chancellor 
(Lyndhurst),  Lords  Brougham  Denman, 
Abinger,  Oottenham,  and  Campbell,  the 
Vice  Chancellor  (Shad well),  the  Lord  Chief 
Justice  of  the  Common  Pfeas  (Tindal),  Mr. 
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Justice  Erskine,  Lushington,  and  Baron 
Parke. 

The  opinion  on  reversal  was  written  by 
Parke,  B.,  who  said: 

"The  main  question  raised  by  the  plead- 
ings, .  .  .  v^'UB  whether .  the.  House  of 
Assembly  had  the  power  to  arrest  and  bring 
before  them,  with  a  view  to  punisliment^  a 
person  charged  by  one  of  its  members  witli 
having  used  insolent  language  to  him  out 
of  the  doors,  of  the  House,  in  reference  to 
his  conduct  as  a  member  of  the  Assembly, 
— in  other  words,  whether  the  House  had 
the  power,  such  as  is  possessed  by  both 
Houses  of  Parliament  in.  England,  to  ad- 
judicate upon  a'  complaint  of  contempt  or 
breach  of  privilege." 

After  pointing  out  that  the  power  was  not 
expressly  granted  to  the  local  legislature 
by  the  Crown,  it  was  said  the  question  was 
"whether  by  law,  the  power  of  committing 
for  a  contempt,  not  in  the  presence  of  the 
Assembly,  is  incident  to  every  local  legis- 
lature." 

"The  statute  law  on  this  subject  being 
silent,  the  common  law  is  to.  govern  it;  and 
what  is  the  common  law  depends  upon  prin- 
ciple and  preced^it. 

"Their  Lordships  see  no  reason  to  think 
that  in  the  principle  of  the  common  law 
any  other  powers  are  given  them  than  such 
as  are  necessary  to  the  existence  of  such  a 
body,  and  the  proper  exercise  of  the  fune- 
tious  which  it  is  intended  to  execute.  These 
powers  are  grafted  by  the  very  act  of  ita 
establishment, — an  act  which,  on  both 
sides,,  it  is  admitted^  it  was  competent  for 
the  Crown  to  perform.  This  is  the  principle 
which  governs  all  legal  incidents."  And 
after  quoting  the  aphorism  of  the  Roman 
law  to  the  effect  that  the  conferring  of  a 
given  power  carried  with  it  by.  implication 
the  right  to  do  tliose  things  which  were 
necessary  to  the  carrying  out  of  the  power 
given,  the  opinion  proceeded:  "In  con- 
formity to  this  principle  we  feel  no  doubt 
that  such  an  Assembly  has  the  right  of  pro- 
tecting itseli  from  all  impediments  to  the 
due  course  of.  its  proceeding.  To  the  full 
extent  of  every  measure  which  it  may  be 
really  necessary  to  adopt,  to  secure  the  fr«e 
exercise  of  their  legislative  functions,  they 
are  justified  in  acting  by  the  principle  of 
the  common  law.  But  the  power  of  pun- 
ishing anyone  for  past  misconduct  as  a  con- 
tempt of  its  authority,  and  adjudicating 
upon  the  fact  of  such  contempt,  and  the 
measure  of  punishment  as  a  judicial  body, 
irresponsible  to  the  party  accused,  whatever 
the  real  facts  may  be,  is  of  a  very  different 
character,  and  by  no  means  essentially  nec- 
essary for  the  exercise  of  its  functions  by 
a  local  legislature,  w^hether  representative 
or   not.     All  these  functions  may  be  well 
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performed  without  this  extraordinary  pow- 
er, and  with  the  aid  of  the  ordinary  tribu- 
nals to  investigate  and  punish  contemptuous 
insults  and  interruptions." 

There  can  be  do  doubt  that  the  ruling  in 
the  case  ju»t  stated  upheld  the  existence  of 
the  implied  power  to  punish  for  contempt 
as  distinct  from  legislative  authority  and 
yet  flowing  from  it.  It  thus  becomes  ap- 
parent that  from  a  .doctrinal  point  ol  view 
the  English  rule  concerning  legislative 
bodies  generally  came  to  be  in  exact  accord 
with  that  which  was  .recognized  in  Anderson 
V.  Dunn,  6  Wheat.  204,  5.  h-  ed.<242,  as  be^ 
kmging  to  Congress;  that  is,  that  in  virtue 
of  tho  grant  of  legisiative  authority  there 
would  be  a  power  implied  to  deal  with  con* 
tempt  in  so  far  as  that  authority  was  neces- 
sary to  preserve  and  carry  out  the  legisla- 
tive authority  given.  While  the  doctrine 
of  Kiellefv  v.  Carson  was  thus  in  substantive 
principle  the  same  as  that  announced  in 
Anderson  v.  Dunn,  we  must  not  be  under- 
stood as  aoeepting  the  application  which 
was  made  of  the  rule  to  the-  particular  case 
there  in  question,  since,  as  we  shall  here- 
after haT«  occasion  to  show,.. we  think  that 
the  application  was  not  consistent  with  the 
rule  which  the  ease  announcedj  and  would, 
if  appHed,  unwarraatedly  limit  the  implied 
power  of  Congress  to- deal  with  contempt. 

What  does  this  implied  power  embrace? 
is  thus  the  questioBv  In  answering,  it  must 
be  borne  in  mind  that  the  power  rests  sim^ 
ply  upon  the  implieation  that  the  right  has 
been  given  to  do  that  which  is  essential  to 
the  execution  of  some  other  an4  substantive 
authority  expressly  coniferred.  The  power 
is  therefore  but  a  force  implied  to  bring 
into  existence  the  conditions  to  which  con^ 
^itutional  limitations  apply.  It  is  a  means 
to  an  end,  and  not  the  end  itself.  Hemte 
it  rests'  solely  upon  the  right  of  self-preser- 
vation to  enable  the  public  powers  given  to 
be  exericKl.' 

These  prineiples  are  plainly  the  result  of 
what  was  decided  in  Anderson  v.  Dunn,  su- 
pra, since  in  that  case,  in  answering  the 
question  what  was  the  rule  by  which  the 
extent  of  the  implied  power  of  legislative 
assemblies  to  deal  wHh  contempt  was  con- 
trolled, it  was  deeiiired  to  be  ''the  least  pos- 
«f5Ie  pfHtfet  udeqimie  tx>  the  end  proposed'* 
(6  Wheat.  231,  5  L.  ed.  248),  which  was 
but  a  form  of  stating  that  as  it  resulted 
from  implication,  and  not  from  l^islative 
will,  the  legislative  will  was  powerless  to 
extend  it  further  than  implication  would 
justify.  Tlie  concrete  application  of  the 
definition  and  the  principle  upon  which  it 
rests  were  aptly  illustrated  in  Re  Chapman, 
166  U.S.  68i,'41  L.  ed.  1154,  17  Sup,  Ct. 
Rep.  677,  where^  because  of  the  distinction 
existing  between  the  tw6  "which  was  drawn j 
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the  implied  power  was  decided  not  to  Gonie 
under  the  operation  of  a  constitutional  limi- 
tation applicable  to  a  case  resting  upon  the 
exercise  of  substantive  legislative  power. 

Without  undertaking  to  inclusively  men- 
tion the  subjects  embraced  in  the  inxplied 
power,  we  think  from  the  very  nature  of 
that  power  it  is  clear  that  it  does  not  em- 
I  brace  punishment  for  contempt  as  punish- 
ment, since  it  rests  only  upon  the  right  of 
self-preservation;  that  is,  the  right  to  pre- 
vent acts  which,  in  and  of  themselves,  in- 
herently obstruct  or  prevent  the  discharge 
of  legislative  duty  or  the  refusal  to  do 
that  which  there  is  an  inherent  legislative 
power  to  compel  in  order  that  legislative 
functions  may  be  performed.  And  the  es* 
sential  nature  of  the  power  also  makes  clear 
the  cogency  and  application  of  the  two  limi- 
tations which  were  expressly  pointed  out  in 
Anderson  v.  Dunn,  supra;  that  is,  that  the 
power,  even  when  applied  to  subjects  which 
justified  its  exercise,  is  limited  to  imprison- 
ment, and  such  imprisonment  may  not  be 
extended  beyond  the  session  of  the  body  in 
which  the  eon  tempt  oeeurred.  Not  only  the 
adjudged  cases,  but  congressional  action  in 
enacting  legislation  as  well  as  in  exerting 
the  implied  power,  oonolusively  sustain  the 
views  just  stated.  Take,  for  instanee,  the 
statute  referred  to  in  Re  Chapman^  where, 
not  at  all  interfering  with  the  implied  con- 
gressional power  to  deal  with  the  refusal 
to  give  testimony  in  a  matter  where  there 
was  a  right  to  exact  it,  the  i  substantive 
power  had  been  exerted  to  make  duch  re^ 
fusal  a  crime,  the  two  being  distinct  the  one 
from  the  other.  So,  also,  when  •  the.  differ** 
eace  between  the-  judicial  and  legislative 
powers  is  considered  and  the  divergent  ele- 
ments which,  in  the  nature  of  things,  enter 
into  the  determination  of  what  is  self-pres- 
ervation in  the  two  cases,  the  same  result 
is  established  by  the  stojbutory  provisions 
dealing  with  the  judicial  authority  to  sum- 
marily punish  lor  contempt;  that  is,  with« 
out  resorting  to  the  modes  of  trial  required 
by  constitutional  limitations  or  otherwise 
for  substantive  oiffenses  under  the  criminal 
IsAv.  Act  of  March  2,  1831  (4  Stat,  at  L. 
487,  chap.  99,  Comp;  Stat  1913,  §  1245). 
The  legislative  history  of  the  exertion  of 
the  implied  power  to  deal  with  contempt  by 
the  Senate  or  House  of  Representatives 
when  viewed  comprehensively  from  the  be- 
ginning points  to  the  distinction  upon  which 
the  power  rests,  and: sustains  the  limitations 
inhering  in  it  which  we  have  stated.  The 
principal  instances  are  mentioned  in  the 
margin,  *  and  they  all,  except  two  or  three, 

8  1795,  attempt  to  bribe  members  of  the 
House;    1800,"  publication    of    criticism    of 
the  Senate;   1809,  assault  on  a  member  of' 
the  House;  1818,  attempt  to  bribe  a  member 
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deal  with  either  physical  obstniction  of  the 
legifilative    body    in   the   discharge    of    its 
duties^  oc  physical  assault  upon  lis  mem* 
bers  for  action  taken  or  words  spoken  in 
the  body,  or  obstruction  of  its  officers  in 
the  performance  of  their  official  duties,  or 
the  prevention  of  members  from  attending 
so  that  their  duties  might  be  performed,  or 
finally  with  contumacy  in  refusing  to  obey 
orders  to  produce  documents  or  give  testi- 
mony which  there  was  a  right  to  compel. 
In  the  two  or  three  instances  not  embraced 
in  the  classes  we  think  it  plainly  appears 
that  for  the  moment  the  distinction   was 
overlooked  which  existed  between  the  legis- 
lative power  to  make  criminal  every  form 
of  act  which  can  constitute  a  oontempt>  to 
be  punished  according  to  the  orderly  process 
of  law,  and  the  accessory  implied  power  to 
deal  with  particular  acts  as  contempts  out- 
side of  the  ordinary  process  6f  law  because 
of  the  e£fect  such  particular  acts  may  have 
in  preventing  the  exercise  of  legislative  au- 
thority.    And  in  the  debates  which  ensued 
when   the   various   cases   were   under   con- 
sideration it  would  seem  that  the  difference 
between  the  legislative  and  the  judicial  pow- 
er was  also  sometimes  forgotten;   that  is 
to  say,  the  legislative  right  to  exercise  dis- 
cretion was  confounded  with  the  want  of 
judicial  power  to  interfere  with  the  legis- 
lative discretion  when  lawfully  exerted.  But 
these  considerations  are  accidental  and  do 
not  change  the  concrete  result  manifested 
by  considering  the  subject  from  the  begin- 
ning.    Thus  we  have  been  able  to  discover 
no  single  instance  where,  in  the  exertion 
of  the  power  to  compel  testimony,  restraint 
was  ever  made  to  extend  beyond  the  time 
when  the  witness  should  signify  his  willing- 
ness to  testify,  the  penalty  or  punishment 
for  the  refusal  remaining  controlled  by  the 
general  criminal  law.     So,  again,  we  have 
been  able  to  discover  no  instance,  except  the 
two  or  three  above  referred  to,  where  acts 
of    physical    interference  were    treated   as 
within  the  implied  power  unless  they  pos- 
sessed the  obstructive  or  preventive  diarac- 
teristics  which  we  have  stated,  or  any  case 
where  any  restraint  was  imposed  after  it 
became  manifest  i^at  there  was  no  room  for 
a  legislative  judgment  as  to  the  virtual  con- 
tinuance of  the  wrongful  interference  which 
was  the  subject  of  consideration.    And  this 
latter  statement  causes  us  to  say,  referring 
to  Kielley  v.  Carson,  4  Moore,  P.  C.  C.  63, 
13  Eng.  Reprint,  226,  7  Jur.  137,  that  where 


,a  particular  act,  because  of  its  interference 
with  the  right  of  self-preservation,  comes 
within  the  jurisdiction  of  the  House  to  deal 
with  directly  under  its  implied  power  to 
preserve  its  functions,  and  therefore  with- 
out resort  to  judicial  proceedings  under  the 
general  criminal  law,  we  are  of  opinion 
that  authority  does  not  cease  to  exist  be- 
cause the  act  complained  of  had  been  com- 
mitted when  the  authority  was  exerted,  for 
to  BO  hold  would  be  to  admit  the  authority 
and  at  the  same  time  to  deny  it.  On  the 
contrary,  when  an  act  is  of  such  a  char- 
acter as  to  subject  it  to  be  dealt  with  as 
a  contempt  under  the  implied  authority,  we 
are  of  opinion  that  jurisdiction  is  acquired 
by  Congress  to  act  on  the  subject,  and  there* 
fore  there  necessarily  results  from  this 
power  the  right  to  determine,  in  the  use  of 
legitimate  and  fair  discretion,  how  far  from 
the  nature  and  character  of  the  act  there 
is  necessity  for  repression  to  prevent  imme- 
diate recurrence;  that  is  to  say,  the  con- 
tinued existence  of  the  interference  or  ob- 
struction to  the  etxerclse  of  the  legislative 
power.  And  of  eourse  in  such  case,  as  in 
every  other,  unless  there  be  manifest  an 
absolute  disregard  of  discretion  and  a  mere 
exertion  of  arbitrary  power  ooming  within 
the  reach  of  constitutional  limitations,  the 
exercise  of  the  authority  is  not  subject  to 
judicial  interference. 

It  remains  only  to  consider  whether  the 
acts  which  were  dealt  with  in  the  case  in 
hand  were  of  such  a  character  as  to  bring 
them  within  the  implied  power  to  deal 
with  contempt;  that  is,  the  accessory  power 
possessed  to  prevent  the  right  to  exert  the 
powers  given  from  being  obstructed  and 
virtually  destroyed.  That  they  were  not 
would  seem  to  be  demonstrated  by  the  fact 
that  the  contentions  r^ied  upon  in  the  elab- 
orate arguments  at  bar  to  sustain  the  au^ 
thority  were  principally  rested  not  upon 
such  assumption,  but  upon  the  application 
and  controlling  force  of  the  rule  governing 
in  the  House  of  Commons.  But  aside  from 
this,  coming  to  test  the  question  by  a  con- 
sideration of  the  conclusion  upon  which  the 
contempt  proceedings  were  based  as  ex- 
pressed in  the  report  of  the  select  commit- 
tee which  we  have  previously  quoted,  and 
the  action  of  the  House  of  Representatives, 
based  on  it,  there  is  room  only  for  the  con- 
clusion that  the  contempt  was  deemed  to 
result  from  the  writing  of  the  letter,  not 
because  of  any  obstruction  to  the  perform- 


of  the  House;  1828,  assault  on  the  Secretary 
to  the  President  in  the  Capitol;  1832,  as- 
sault on  a  member  of  the  House;  1835, 
assault  on  a  member  of  the  House;  1842, 
contumacious  witness;  1857,  contumacious 
witness >  1858,  contumacious  witness;  1859, 
contumacious  witness;  1865,  assault  on  a 
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member  of  the  House;  1866,  assault  on  a 
clerk  of  a  committee  of  the  House;  1870, 
assault  on  a  member  of  the  House;  1871, 
contumacious  witness;  1874,  contumacious 
witness;  1876,  contumacious  witness;  1894, 
contumacious  witness;  1913,  assault  on  a 
member  of  the  House. 
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ance  of  legislative  dtity  resulting  from  the 
letter,  or  because  the  preservation  of  the 
power  of  the  House  to  carry  out  its  legis- 
lative authority  was  endangered  by  its 
writing,  but  because  of  the  effect  and  opera- 
tion which  the  irritating  and  ill-tempered 
statements  made  in  the  letter  would  pro- 
duce upon  the  public  nund,  or  because  of 
the  sense  of  indignation  which  it  may  be 
assumed  was  produced  by  the  letter  upon 
the  members  of  the  committee  and  of  the 
House  generally.  But  to  state  this  situa- 
tion is  to  demonstrate  that  the  contempt 
relied  upon  was  not  intrinsic  to  the  right 
of  the  House  to  preserve  the  means  of  dis- 
charging its  legislative  duties,  but  was  ex- 
trinsic to  the  discharge  of  such  duties,  and 
related  only  to  the  presumed  operation 
which  the  letter  might  have  upon  the  pub- 
lic mind  and  the  indignation  naturally  felt 
by  members  of  the  committee  on  the  sub- 
ject. But  these  considerations  plainly  serve 
to  mark  the  broad  boundary  line  which 
separates  the  limited  implied  power  to  deal 
with  classes  of  acts  as  contenipts  for  self- 
preservation  and  the  comprehensive  legis- 
lative power  to  provide  by  law  for  punish- 
ment for  wrongful  acts. 

The  conclusions  which  we  have  stated 
bring  about  a  concordant  operation  of  all 
the  powers  of  the  legislative  and  judicial 
departments  of  the  government,  express  or 
implied,  as  contemplated  by  the  Constitu- 
tion. And  as  this  is  considered,  the  reverent 
thought  may  not  be  repressed  that  the  re- 
sult ia  due  to  the  wise  foresight  of  the 
fathers,  manifested  in  state  Constitutions 
even  before  the  adoption  of  the  Constitu- 
tion of  the  United  States,  by  which  they 
substituted  for  the  intermingling  of  the  leg- 
islative and  judicial  power  to  deal  with 
contempt  as  it  existed  in  the  House  of 
Commons  a  system  permitting  the  dealing 
with  that  subject  in  such  a  way  as  to  p re- 
volt the  obstruction  of  the  legislative  pow- 
ers granted  and  secure  their  free  exertion, 
and  yet,  at  the  same  time,  not  substantially 
interfere  with  the  great  guaranties  and  limi- 
tations concerning  the  exertion  of  the  power 
to  criminally  punish, — a  beneficent  result 
which  additionally  arises  from  the  golden 
silence  by  which  tiie  framers  of  the  Consti- 
tution left  the  subject  to  be  controlled  by 
the  implication  of  authority  resulting  from 
the  powers  granted. 

It  is  suggested  in  argument  that  whatever 
be  the  general  rule,  it  is  here  not  applica- 
kle  because  the  House  was  considering  and 
its  committee  contemplating  impeachment 
proceedings.  The  argument  is  irrelevant 
because  we  are  of  opinion  that  the  premise 
upon  which  it  rests  is  unfounded.  But  in- 
dulging in  the  assumption  to  the  contrary, 
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we  think  it  is  wholly  without  merit,  as  we 
see  no  reason  for  holding  that  if  the  situa- 
tion suggested  be  assumed,  it  authorized  a 
disregard  of  the  plain  purposes  and  objects 
of  the  Constitution  as  we  have  stated  them. 
Besides,  it  must  be  apparent  that  the  sug- 
gestion could  not  be  accepted  without  the 
conclusion  that,  under  the  hypothesis  stated, 
the  implied  power  to  deal  with  contempt  as 
ancillary  to  the  legislative  power  had  been 
transformed  into  judicial  authority  and  be- 
come subject  to  all  the  restrictions  and  limi- 
tations imposed  by  the  Constitution  upon 
that  authority, — a  conclusion  which  would 
frustrate    and    destroy    the    very    purpose 
which   the  proposition   is  advanced  to  ac- 
complish   and   would    create   a   worse   evil 
than  that  which  the  wisdom  of  the  fathers 
corrected    before    the    Constitution    of   the 
United  States  was  adopted.     How  can  this 
be  escaped,  since  it  is  manifest  that  if  the 
argument  were  to  be  sustained  those  things 
which,  as  pointed  out  in  Re  Chapman,  166 
U.  S.  661,  41  L.  ed.  1154,  17  Sup.  Ct.  Rep. 
677,   were   distinct   and  did   not  therefore 
the  one  frustrate  the   other, — ^the   implied 
legislative  authority  to  compel  the  giving 
of  testimony  and  the  right  criminally  to 
punish  for  failure  to  do  so, — would  become 
one  and  the  same  and  the  exercise  of  one 
would  therefore  be  the  exertion  of,  and  the 
exhausting  of  the  right  to  resort  to,  the 
other.    Again,  accepting  the  proposition,  by 
what  process  of  reasoning  cpuld  the  con- 
clusion be  escaped  that  the  right  to  exert 
implied  authority  by  way  of  contempt  pro- 
ceedings in  so  far  as  essential  to  preserve 
l^slative   power   would   become   itself   an 
exertion  of  legislative  power  and  thus  at 
once  be   subject  to  the   limitations  as   to 
modes  of  trial  exacted  by  the  guaranty  of 
the  Constitution  on  that  subject?     We  re- 
peat, out  of  abundance  of  precaution,  we 
are  called  upon  to  consider  not  the  legis- 
lative power  of  Congress  to  provide  for  pun- 
ishment and  prosecution  under  the  eriminal 
laws  in  the  amplest  degree  for  any  and  every 
wrongful    act,    since    we   are   alone   called 
upon  to  determine  the  limits  and  extent  of 
an  ancillary  and  implied  authority  essential 
to-  preserve   the   fullest   legislative   power, 
which  would  necessarily  perish  by  operation 
of  the  Constitution  if  not  confined  to  the 
particular  ancillary  atmosphere  from  which 
alone  the  power  arises  and  upon  which  its 
existence  depends. 

It  follows  from  what  we  have  said  that 
the  court  below  erred  in  refusing  to  grant 
the  writ  of  habeas  corpus,  and  its  action 
must  be  and  it  is,  therefore,  reversed,  and 
the  case  remanded  with  directions  to  dis- 
charge the  relator  from  custody. 

And  it  is  so  ordered. 
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Annotation — ^Power  of  legislative  body  to  piinisb  for  contempt. 


The  opinion  of  the  court  in  Marshall 
V.  Gordon,  ante,  279,  refers  to  the  funda- 
mental questions  involved  in  the  commit- 
ment for  contempt  by  American  legis- 
lative bodies,  both  national  and  state. 
The  matter  ®f  the  power  of  these  bodies 
to  punish  for  contempt  has  usually  come 
before  the  courts  in  relation  to  the 
punishment  of  contumacious  witnesses 
called  before  a  committee  of  a  legislative 
house.  Perhaps  the  most  frequent  objec- 
tion to  the  commitment  is  that  it  in- 
volved an  arrogation  of  judicial  power 
which  is  in  general  not  possessed  by  our 
legislative  bodies,  except  in  relation  to 
the  qualifications  and  elections  of  their 
own  members.  The  reader  will  recognize 
from  the  nature  of  the  subject  that  the 
obiter  dicta  in  the  cases  thereon  are  not 
likely  to  be  much  regarded  by  the  courts. 

In   Anderson    v.   Dunn*   it   was   held 


that  the  courts  must  respect  the  power 
and  authority  of  acts  done  under  a  reso- 
lution of  the  House  of  Representatives 
which  recites  that  a  certain  person  has 
been  guilty  of  a  breach  of  the  privileges 
of  the  House  and  of  a  high  contempt  of 
its  dignity  and  authority,  and  directs 
that  he  be  taken  into  custody.  The 
court  said,  inter  alia:  "The  present 
question  is.  What  is  the  extent  of  the 
punishing  power  which  the  deliberative 
assemblies  of  the  Union  may  assume  and 
exercise  on  the  principle  of  self -preser- 
vation? Analogy  and  the  natui:e  of  the 
case  furnish  the  answer, — ^The  least 
po'ssible  power  adequate  to  the  end  pro- 
posed;'  which  is  the  power  of  imprison- 
ment" terminating  on  dissolution  of  the 
legislative  body.  This  was  the  law  of 
the  land  for  iifty-nine  years.* 


1  (1821)  6  Wheat.  (U.  S.)  204,  6  L.  ed. 
242. 

The  action  was  brought  for  assault  and 
battery  and  false  imprisonment,  and  the 
Supreme  Court  affirmed  a  judgment  for  the 
defendant,  overruling  a  demurrer  to  his 
plea  which  had  alleged  that  he  was  the 
Sergeant  at  Arms  of  the  United  States 
House  of  Representatives,  that  the  House 
had  resolved  that  the  plaintiiT  had  been 
guilty  of  a  breach  of  the  privileges  of  the 
House  and  of'  a  high  contempt  of  the  dig- 
nity and  authority  of  the  same,  etc.,  that 
the  Speaker  as  directed  by  the  House  issued 
his  warrant  to  the  defendant,  reciting  the 
resolution  and  directing  the  defendant  to 
take  the  plaintiff  and  bring  hinL  to  the  bar 
to  answer  the  charge,  etc.,  that  he  brought 
the  plaintiiT  to  the  bar,  and  that  the  matter 
was  continued  and  adjourned  from  day  to 
day  for  several  days,  when  the  House  found 
the  plaintiff  giiiliy  of  the  charge,  and  he 
was  forthwith  reprimanded  and  discharged 
from  custody. 

«In  Ex  parte  Nugent  (1848)  Fed.  Cas. 
Xo.  10,375,  the  circuit  court  of  the  District 
of  Columbia  remanded  one  imprisoned  by 
the  United  States  Senate  for  contempt  in 
refusing  to  answer  questions  put  to  him  by 
the  Senate.  The  court  apparently  follows 
the  theory  of  the  English  cases  as  to  the 
power  of  the  House  of  Commons,  and  re- 
views the  authorities  at  length. 

It  was  held  to  be  a  good  plea  in  an  action 
for  assault  and  false  imprisonment  against 
the  Speaker  of  the  House  of  Representa- 
tives that  the  House  ordered  the  arrest  of 
the  plaintiff  for  contempt  in  refusing  to 
answer  questions  put  by  a  committee  of 
the  House.  Stewart  v.  Blaine  (1874)  1 
MacArth.  (D.  C.)  453,  citing  Anderson  v. 
Dunn  (U.  S.)  supra.  The  same  was  held  as 
to  a  plea  of  the  Sergeant  at  Arms  of  the 
House.  Stewart  v.  cS'dway  cited  in  (1874) 
1  MacArth.  (D.  C.)  458. 
L.R.A.1917F. 


In  Wilckens  v.  Willet  (1864)  4  Abb. 
App.  Dec.  (N.  Y.)  596,  1  Keyes,  521,  the 
court  gave  judgment  for  the  defendant, 
the  sheriff,  in  an  action  against  him  for  the 
escape  of  a  prisoner  in  a  civil  action  who 
was  taken  from  the  sheriff's  custody  under 
a  warrant  of  the  United  States  House  of 
Representatives  requiring  the  prisoner  to 
answer  a  charge  of  contempt  of  such 
House.  The  court  said:  "Any  extended 
examination  of  the  question  of  the  general 
power  of  the  House  of  Representatives  of 
the  United  States  Congress  to  subpoena 
witnesses  to  testify  before  it,  or  before  one 
of  its  committees,  and  to  compel  their  at- 
tendance from  any  portion  of  the  terri- 
torial limits  of  the  United  States,  is  ren- 
dered unnecessary  in  this  case  by  the  full 
and  unreserved  concession  of  the  learned 
counsel  for  the  plaintiff  of  the  existence  of 
such  a  power  in  that  body.  That  the  power 
exists  there  admits  of  no  doubt  whatever. 
It  is  a  necessary  incident  to  the  sovereign 
power  of  making  laws;  and  its  exercise  is 
often  Indispensable  to  the  great  end  of  en- 
lightened, judicious,  and  wholesome  legis- 
lation. The  power  is  rather  jiidicial  in  its 
nature,  but  in  a  legislative  body  exists  as 
an  auxiliary  to  the  legislative  power  only.** 

It  may  be  noted  in  this  connection  that 
it  has  been  held  that  a  state  court  will  re- 
lease a  prisoner  in  custody  of  one  whom 
the  Sergeant  at  Arms  of  the  United  States 
Senate  has  deputized  to  execute  a  warrant 
of  the  Senate,  directed  to  the  Sergeant  at 
Arms,  commanding  him  to  bring  such  per- 
son before  the  Senate,  and  not  authorizing 
anyone  else  to  do  so.  Sanborn  v.  Carle- 
ton   (1860)   15  Gray  (Mass.)   399. 

In  Whitcomb's  Case  (1876)  120  Mass. 
118,  21  Am.  Rep.  502,  a  case  without  the 
scope  of  this  note.  Gray,  Ch.  J.,  said  obiter: 
"In  the  United  States,  each  branch  of  a 
supreme  legislature  has  the  same  power  to 
commit  for  contempt   as   either  House   of 
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In  Kilboum  y,  Thompson*  the  plain- 
tiff sued  for  false  imprisonment  certain 
members  of  a  committee  of  the  House 
of  Representatives  and  the  Sergeant  at 
Arms,  who  pleaded  in  justification  that 
the  House  by  resolution  committed  the 
plaintiff  for  contempt  for  contumacy  as 
a  witness,  setting  up  fully  in  detail  the 
matter  under  investigation  and  the  con- 
duct of  the  plaintiff.  -  The  Supreme 
Court  in  reversing  a  judgment  for  the 
defendants  held  that  the  matter  under 
investigation;  which  was  certain  affairs 
of  a  debtor  of  the  United  States,  was 
beyond  the  power  of  the  House  in  that 
such  an  investigation  was  of  a  judicial 
character,  and  that  consequently  the 
Sergeant  at  Arms  was  not  protected  by 
the  resolution  of  the  House,  but  that 
the  members  of  the  committee  eould  not 
be  questioned  in  another  place  than  the 
House  for  their  acts,  which  were  limited 
to  advising  and  directing  in  the  matter. 
The  court  refers  to  Anderson  v.  Dunn, 
as  having  been  decided  under  pressure 
of  the  strong  rulings  of  the  English 
courts  in  favor  of  the  privileges  of  the 
two  Houses  of  Parliament,  and  before 
the  decisions  in  Stockdale  v.  Hansard* 
and  Kielley  v.  Carson.* 

The  case  of  Re  Chapman*  is  suffi- 
ciently dealt  with  in  Marshall  v. 
Gordon,  ante,  273,  except  that  it  appears 
that  the  investigation  by  the  Senate 
related  to  charges  against  Senators. 

It  will  be  seen  that  the  Marshall 
Case  follows  Kilbourn  v.  Thompson,  and 
holds  that  the  courts  will  review  the 
act  of  a  House  of  Congress  in  com- 
mitting for  contempt,  at  least  where 
the  facts  constituting  the  contempt 
appear. 


Houses  of  EnsUsh  Parliament. 

The  power  over  contempt  of  the  English 
Houses  of  Parliament  is  ancient  and  arose 
prior  to  the  separation  of  the  two  Houses.'' 

"The  reason  why  the  House  of  Com- 
mons has  this  power  is  not  because  it  is 
a  representative  body  with  legislative 
functions,  but  by  virtue  of  ancient  usage 
and  prescription, — the  lex  et  consuetudo 
Parliamenti,  which  forms  a  part  of  the 
common  law  of  the  land,  and  according 
to  which  the  High  Court  of  Parliament 
before  its  division,  and  the  Houses  of 
Lords  and  Commons  since,  are  invested 
with  many  peculiar  privileges,  that  of 
punishing  for  contempt  being  one."  * 

In  Shaftsbury's  Case*  it  was  held 
that  during  the  session  the  court  will 
remand  a  member  imprisoned  by  the 
House  of  Lords,  the  warrant  declaring 
simply  "for  the  high  contempt  of  this 
House."  This  was  the  first  instance  of 
a  habeas  corpus  upon  a  commitment  by 
the  House  of  Lords.^*  In  Rex  v. 
Flower  ^*  the  court  remanded  one  com- 
mitted by  the  House  of  Lords  for  high 
breach  of  privileges  of  the  House  in 
publishing  a  libel  on  a  bishop,  the  House 
having  fined  him  £100  and  ordered  him 
to  be  imprisoned  for  six  months  and 
until  he  paid  the  fine.  It  was  argued 
that  the  House  could  not  fine,  and  that 
imprisonment  for  six  months  was  illegal, 
as  it  might  exceed  the  term  of  the  Ses- 
sion of  Parliament.  But  it  was  held 
that  the  House  in  this  case  was  sitting 
in  a  judicial  capacity,  and  as  such  was 
a  court  of  record,  and  might  fine  as  a 
court  of  record  might. 

The  first  habeas  corpus  ever  brought 
by  persons  committed  by  the  House  of 
Commons  was  in  Reg.  v.  Paty,  ^  where 


Parliameni.  Such  a  power  has  been  ad- 
judged to  be  inherent  in  the  Federal  Senate 
and  House  of  Representatives,  although 
not  expressed  in  the  Constitution.  Anderson 
V.  Dunn  (1821)  6  Wheat.  (U.  S.)  204,  5  L. 
ed.  242. 

«  (1880)  103  U.  S.  168,  26  L.  ed.  377. 

4  (18.39)  9  Ad.  &  El.  1,  112  Eng.  Reprint, 
1112,  2  Perrv  &  D.  1,  8  L.  J.  Q.  B.  N.  S. 
294,  3  Jur.  905. 

6  (1841)  4  Hoore  P.  C.  C.  63,  13  Eng.  Re- 
print, 225,  7  Jur.  137. 

The  court  in  the  Kilbourn  Case  also 
specially  refers  to  the  opinion  of  Hoar,  J., 
in  Burnham  v.  Morrissey  (1859)  14  Gray 
(Mass.)  226,  74  Am.  Dee.  676,  quoted  from 
infra,  and  further  states  that  Anderson  v. 
Dunn  'is  no  precedent  for  a  case  where  the 
plea  establishes,  as  we  have  shown  it  does 
in  this  case  by  its  recital  of  the  facts,  that 
the  House  has  exceeded  its  authority." 

•  (1896)  166  U.  S.  661,  41  L.  ed.  1154, 
17  Sup.  Ct.  Rep.  677. 

'See  Ellenborough,  Ch.  J.,  in  Burdett  v. 
L.R.A.1917F.  19 


Abbot  (1811)  14  East,  1,  104  Eng.  Reprint, 
501,  12  Revised  Rep.  450;  Parke,  B.,  in 
Kielley  v.  Carson  (Eng.)  and  Miller,  J.,  in 
Kilbourn  v.  Thompson  (U.  S.)  supra,  and 
the  opinion  in  Marshall  v.  Gordon. 

In  Tracey's  Case  (1832)  Stuart  (L.  C.) 
478,  Kerr,  J.,  said:  "In  regard  to  the  two 
branches  of  the  imperial  Parliament  there 
can  be  no  doubt  that  the  privilep^es  which 
they  now  enjoy,  and  the  functions  they 
exercise,  were  claimed,  enjoyed,  and  exer- 
cised by  them  previously  to  the  separation 
of  the  two  Houses,  so  early  as  the  close  of 
the  reign  of  Henry  HI." 

•  Parke,  B.,  in  Kielley  v.  Carson  (Eng.) 
supra. 

9  (1677)  1  Mod.  144,  86  Eng.  Reprint, 
792. 

10  Gould,  J.,  in  Reg.  v.  Paty  (1705)  2 
Ld.  Ravm.  1105,  92  Eng.  Reprint,  232. 

11  (1799)  8  T.  R.  314,  101  Eng.  Reprint, 
1408,  4  Revised  Rep.  662. 

K  (Eng.)  supra. 
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the  court  remanded  one  imprisoned  by 
that  House  for  committing  a  breach  of 
its  privileges  in  that  he  had  brought 
an  action  at  common  law  against  con- 
stables for  not  allowing  his  vote  in  an 
election  of  members  of  the  House. 

The  courts  would  not  review  the  act 
of  the  House  of  Commons  in  committing 
for  contempt,  although  the  nature  of 
the  contempt  did  not  appear.*' 

Some  of  the  best  known  cases  were 
those  of  punishment  of  members  where 
the  court  declined  to  interfere.**  But 
its  power  was  also  sustained  to  send  for 
witnesses  to  be  examined  at  the  bar  of 


the  House.**  The  court  and  House  of 
Commons  both  visited  punishment  upon 
the  sheriff  in  the  Hansard  Case,  but  the 
court  declined  to  review  his  punishment 
by  the  House.*® 

It  was  the  theory  that  commitments 
by  the  House  of  Commons  for  contempt 
were  not  to  extend  beyond  the  proroga- 
tion or  dissolution  of  Parliament.*'' 

English  colonial  houses. 

The  earlier  decisions  held  that  British 

colonial    legislatures    had    powers    over 

contempt  similar  to  the  English  House 

of  Commons.    This  was  held  in  Canada  ** 

I  and  in  England.*® 


18  Murray's  Case  (1751)  1  Wils.  299,  95, 
Eng.  Reprint,  629,  declining  to  bail  one 
committed.  Wright,  J.,  said:  "It  need 
not  appear  to  us  what  the  contempt  was, 
for  it  it  did  appear,  we  could  not  judge 
thereof.  .  .  .  No  case  has  been  cited 
wherever  this  court  interposed." 

In  Ilobhouse's  Case  (1820)  3  Barn.  & 
Aid.  420,  106  Eng.  Reprint,  716,  the  court 
remanded  one  imprisoned  under  a  warrant 
of  the  Speaker  of  the  House  of  Commons, 
on  the  ground  that  the  court  could  not 
interfere,  but  the  form  of  the  warrant  is 
not  reported. 

14  Tn  Crosby's  Case  (1771)  3  Wils.  188, 
95  Eng.  Reprint,  1005,  2  W.  Bl.  754,  96 
Eng.  Reprint,  441,  the  court  declined  to 
release  the  lord  mayor  of  London,  a  mem- 
ber of  the  House  of  Commons  imprisoned 
by  that  House  for  committing  a  breach  of 
its  privileges  in  that  he  discharged  a  printer 
in  custody  of  a  messenger  of  tlie  house, 
signed  a  warrant  for  t\\e  commitment  of 
such  messenger,  and  held  him  to  bail. 

In  Burdett  v.  Abbot  (1811)  14  East,  1, 
104  Eng.  Reprint,  501,  12  Revised  Rep. 
460,  the  coiirt  ordered  judgment  for  the 
defendant,  the  Speaker  of  the  House  of 
Commons,  who  was  sued  in  trespass  by  a 
member  of  the  House,  in  that  the  defendant 
had  sent  a  force  to  the  plaintiflf's  house,  had 
broken  in  and  taken  the  plaintiff  and  im- 
prisoned him,  it  appearing  that  the  plaintiff 
was  ordered  committed  by  the  House  for 
having  published  a  paper  reflecting  on  the 
rights  and  privileges  of  the  House.  Affirmed 
in  (1812)  4  Taunt.  401,  128  Eng.  Reprint, 
384,  which  is  affirmed  in  House  of  Lords 
(1817)  5  Dow.  P.  C.  165,  3  Eng.  Reprint, 
1289. 

15  Cosset  V.  Howard  (1845)  10  Q.  B.  411, 
116  Eng.  Reprint,  158,  reversing  (1845)  10 
Q.  B.  359,  116  Eng.  Reprint,  139,  16  L.  J. 
Q.  B.  N.  8.  345,  11  Jur.  750. 

"Stock-dale  v.  Hansard  (1839)  9  Ad.  & 
El.  1,  112  Eng.  Reprint,  1112,  2  Perrv  & 
D.  1,  8  L.  J.  Q.  B.  N.  S.  294,  3  Jur.  *905, 
cited  in  Marshall  v.  Gorix)N,  ante,  273,  was 
an  action  of  libel  for  publishing  a  cer- 
tain report  of  the  inspectors  of  pris- 
ons, printed  by  order  of  the  House  of 
Commons,  and  judgment  was  for  the  plain- 
tiff. Thereafter  the  sheriff  levied  an  ex- 
ecution on  the  judgment  and  collected  the 
L.R.A.1917F. 


money,  and  was  ordered  to  show  cause  why 
he  should  not  piy  it  over  to  the  plaintiff. 
He  showed  that  he  was  imprisoned  by  the 
House  of  Commons  for  contempt  and  was 
in  custody  (claiming  that  the  contempt  was 
his  action  in  collecting  the  judgment ) ,  which 
was  held  no  excuse,  and  the  court  ordered 
him  to  pav  the  money  over  to  the  plaintiff. 
(1840)  ll*Ad.  &  El.  253,  113  Eng.  Reprint, 
411.  The  sheriff  thereupon  sued  out  a  writ 
of  habeas  corpus,  but  the  court  remanded 
him  on  his  custodian  showing  that  he  held 
him  on  a  warrant  of  the  Speaker  for  eon- 
tempt  and  breach  of  the  privileges  of  the 
House.  Middlesex's  Case  (1840)  11  Ad.  & 
El.  273,  113  Eng.  Reprint,  419. 

17  In  Stockdale  v.  Hansard  (Eng.)  supra. 
Den  man,  Ch.  J.,  said:  "The  House  of  Com- 
mons can  only  commit  till  the  close  of  the 
existing  session." 

The  Quebec  court  after  Parliament  was 
prorogued  discharged  one  committed  for 
contempt  by  the  Assembly  "during  pleas- 
uj'e,"  as  all  orders  of  Parliament  except 
writs  of  error  and  impeachments  are  de- 
termined bv  a  dissolution  or  prorogation. 
Ex  parte  Monk   (1817)   Stuart  (L.  C.)   120. 

It  was  held  in  Rex  v.  Flower  (1799)  8 
T.  R.  314,  101  Eng.  Reprint,  1408,  4  Re- 
vised Rep.  662,  supra,  that  the  power  of  the 
House  of  Lords  was  not  confined  to  commit- 
ments ending  with  the  session,  as,  being  a 
court  of  record,  it  might  fine.  But  as  early 
as  1665  one  arrested  after  prorogation  by 
prior  order  of  the  House  of  Lords  was  dis- 
charged, as  every  session  was  a  new  parlia- 
ment. Pritchard's  Case  (1665)  T.  Raym. 
120,  83  Eng.  Reprint,  64. 

"In  McNab  v.  Bidwell  (1830)  Draper 
(U.  C.)  144,  it  was  held  that  an  action 
does  not  lie  against  the  Speaker  and  mem- 
bers of  the  House  of  Asiiembly  (Upper  Can.) 
for  the  plaintiff's  imprisonment  by  the 
House  for  contempt  in  refusing  to  answer 
questions  put  to  him  by  a  committee  of 
the  House.  The  court  seemed  to  think  the 
right  inherent. 

^In  Tracey's  Case  (1832)  Stuart's  (L.  C.) 
478,  the  Quebec  court  remanded  one  com- 
mitted by  the  legislative  council  for  pub- 
lishing a  libel  against  that  house. 

l»  Beaumont  v.  Barrett  (1836)  1  Moore, 
P.  C.  C.  59.  12  Eng.  Reprint,  733,  where  the 
court  affirmed  a  judgment  for  the  defend- 
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But  this  doctrine  was  overthrown  in 
Kielley  v.  Carson,*®  which  is  fully 
referred  to  in  Marshall  v.  GtORDON, 
ante,  273.  And  following  that  case  the 
courts  have  reviewed  the  action  of 
parliamentary  bodies  out  of  England  in 
imprisoning  persons  for  contempt  in 
libeling  members  for  the  part  taken  by 
them  in  debate,**  in  publishing  a  paper 
reflecting  upon  the  parliamentary  body 
and  its  privileges,**  and  in  refusing  to 


attend  as  a  witness  before  a  committee.** 
There  has  even  been  denied  to  such  a 
body  the  power  to  commit  a  member  for 
contempt,**  or  the  power  of  removing  a 
member  out  of  the  presence  of  the 
House.** 

The  imperial  Parliament  may,  how- 
ever, by  statute,  confer  upon  a  colonial 
house  the  same  power  over  contempt  as 
is  possessed  by  the  English  House  of 
Commons.*^ 


ants,  the  Speaker  of  the  House  of  Assembly 
of  Jamaica  and  others,  in  an  action  of  tres- 
pass and  false  imprisonment  hy  one  com- 
mitted by  the  House  for  issuing  a  publica- 
tion containing  a  paragraph  which  was  a 
breach  of  the  privileges  of  the  House,  which 
poBsessed  supreme  legislative  authority  over 
the  island.  Parke,  B.,  said:  *'It  would  ap- 
pear, I  think,  to  be  inherent  in  every  as- 
sembly that  possesses  a  supreme  legislative 
authoritive,  to  have  the  power  of  punish- 
ing contempts,  and  not  merely  such  as  are 
a  direct  obstruction  to  its  due  course  of 
proceeding,  but  such  also  as  have  a  tendency 
indirectly  to  produce  such  an  obstruction, 
in  the  same  wav  as  courts  of  record  mav 
not  only  remove  or  punish  persons  who 
actually  are  interruptins?  their  functions, 
but  may  al«o  repress  those  wlio  indirectly 
impede  the  administration  of  justice,  by 
disparaging  and  weakening  their  authority." 
(But  this  statement  was  disapproved  in 
Kielley  v.  Carson  (1836)  4  Moore,  P.  C.  C. 
63,  13  Eng.  Reprint,  225,  7  Jur.  137,  infra). 

«o  (Eng.)  supra. 

21  Hill  V.  Weldon  (1845)  5  N.  B.  1,  fol- 
lowing Kielley  v.  Carson,  and  sustaining 
an  action  of  trespass  against  the  Speaker 
and  Sergeant  at  Arms  of  the  House  of  As- 
sembly of  New  Brunswick  for  taking  and 
imprisoning  the  plaintiff,  as  ordered  by  tlie 
House,  for  contempt  in  libeling  members 
for  the  part  taken  by  them  in  debate. 

Win  Rx  part«  Brown  (1864)  5  Best  A  S. 
279,  122  Eng.  Reprint,  835,  where  the 
court,  on  an  order  to  show  cause  why  a 
writ  of  habeas  corpus  should  not  issue,  held 
that  the  House  of  Keys  of  the  Isle  of  Man 
had  no  power  to  commit  one  for  publishing 
a  paper  in  contempt  of  the  House  and  its 
privileges,  as  it  had  been  decided  by  the 
judicial  cominittee  of  the  privy  council  that 
when  a  local  legislature  had  not  by  pre- 
scription or  by  statute  the  power  of  com- 
mitting for  contempt,  that  power  was  not 
necessarily  inherent  in  it,  and  it  was  con- 
ceded that  the  Plouse  of  Keys  in  its  legis- 
lative capacity  had  never  before  exercised 
the  power  of  committing  for  contempt. 

«In  Fen  ton  v.  Hampton  (1858)  11 
Moore,  P.  C.  C.  347,  14  Eng.  Reprint,  727, 
6  Week.  Rep.  341,  the  court  affirmed  a  judg- 
ment for  tne  plaintiff  in  trespass  against 
the  Speaker  and  Sergeant  at  Ai-ms  of  the 
legislative  council  of  Van  Diemen*8  I^nd, 
in  that  they  had  imprisoned  him  according 
to  a  resolution  of  the  council  finding  him  in 
contempt  for  refusing  to  attend  as  a  wit- 
ness heiore  a  committee  of  the  council  which 
L.R.A.1917F. 


was  authorised  to  send  for  persons.  The 
court  followed  Kielley  v.  Carson  (Eng.) 
supra,  and  held  that  the  arrest  waa  with  a 
view  to  punish  for  an  act  alleged  to  be  a 
contempt,  but  committed  away  from  the 
council. 

MIn  Doyle  v.  Falconer  (1866)  4  Moore, 
P.  C.  C.  N.  S.  203,  16  Eng.  Reprint,  21)3,  36 
J  J.  J.  P.  C.  N.  S.  33,  L.  R.  1  P.  C.  328,  15 
Week.  Rep.  366,  it  was  held  the  House  of 
Assemibly  of  Dominica  could  not  commit  a 
member  for  contempt  for  disorder  in  the 
House,  and  he  was  successful  in  an  action 
of  trespass,  although  a  member  might  be 
removed  or  even  expelled  by  the  House. 

Win  Landers  v.  Woodworth  (1878)  2 
Can.  S.  C.  158,  the  court  sustained  an  ac- 
tion for  assault  against  the  Sergeant  at 
Arms  of  the  Nova  Scotia  Assembly  and 
members  thereof,  in  that  he  was,  because 
of  contempt,  removed  from  the  House  of 
Assembly,  the  trial  court  having  left  it  to 
the  jury  to  say  whether  the  plaintiff  was 
an  obstruction  to  the  business  of  the 
House.  The  plaintiff  had  refused  to  make 
an  apology  ordered  by  the  House  for  ac- 
cusing without  sufficient  cause  another 
member  of  a  serious  offense.  , 

8*  The  legislative  assembly  of  a  colony 
may  commit  for  contempt  in  publishing  a 
paper  which  is  a  breach  of  its  privileges, 
where  the  imperial  Parliament  authorized 
the  Parliament  of  the  colony  (Victoria)  to 
define  its  privileges  and  powers  not  to  ex- 
ceed those  of  the  British  House  of  Com- 
mons, and  the  colonial  parliament  thereupon 
declared  that  the  privileges,  immunities, 
and  powers  of  its  legislative  council  and 
legislative  assembly  respectively  should  be 
those  enjoyed  by  the  British  House  of  Com- 
mons.  Dill  v.  Murphy  (1864)  1  Moore,  P.  C. 
C.  N.  S.  487,  15  Eng.  Reprint,  784,  10  Jur. 
N.  S.  649,  10  L.  T.  N.  S.  170,  12  Week. 
Rep.  491.  ; 

This   case    was   followed    in    Speaker   v.' 
Class  (1871)  L.  R.  3  P.  C.  560,  7  Moore  P.  C. 
C.  N.  S.  449,  17  Eng.  Reprint,  170,  40  L.' 
J.  P.  C.  K.  S.  17,  24  L.  T.  N.  S.  317,  2a 
Week.   Rep.   42,   as   to   one   imprisoned   by , 
the  same  House  for  contempt,  holding  that 
the  warrant  of  the  Speaker  stating  that  the* 
House  had  resolved  on  a  certain  date  thac' 
the  respondent   was  gnilty  of  a  contempt 
and   breach    of   the   privileges    of   the   As- 
sembly   was   suflicient.     Lord    Cairns    said 
the   House   of  Commons  had   the  privilege 
of  committing  for  contempt  and  to  be  the 
judge  of  what  was  contempt. 
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And  the  provincial  statutes  may  con- 
fer upon  the  legislative  bodies  the  pow- 
er over  contempt  in  particular  matters. 
Thus  it  has  been  held  that  a  colonial 
house  might  commit  a  returning  officer 
for  fraud  where  the  provincial  statute 
gave  to  that  house  judiciary  powers  in 
regard  to  investigating  elections  of  its 
members.*'  So  the  court  declined  to 
release  one  sent  for  by  such  a  house, 
where  the  provincial  statute  authorized 
that  house  to  compel  attendance  upon 
it.w 

State  legislative  bodies. 

In  some  states  the  Constitution  con- 
tains an  express  grant  of  power  to  the 
separate  houses  of  the  legislature  to 
punish  for  contempt  in  particular  cases. 
In  all  there  is  an  express  or  implied 
separation  of  power  into  three  branches, 
and  in  some  there  is  an  express  prohi- 
bition against  the  other  branches  exer- 
cising judiciary  powers.  In  some  states 
contempt  of  a  legislative  body  is  a  statu- 
tory crime ;  in  some  the  legislative  bodies 
have  by  statute  power  to  commit  in  a 
certain  class  of  cases.  Under  these  cir- 
cumstances the  question  of  inherent 
power  of  a  particular  legislative  body  is 
likely  to   be  difficult  of  determination. 

It  may  well  be  that  the  influence  of 
Anderson  v.  Dunn  *®  may  have  promoted 
a  general  feeling  throughout  the  country 
that  the  state  legislative  bodies  had 
inherent  power  to  commit  for  contempt 
similar  to  that  of  the  House  of  Com- 
mons.*® And  this  may  have  resulted  in 
acts  by  such  legislative  bodies,  but  the 
cases  in  the  courts  involving  the  ques- 


87  Ex  parte  Lavoie  (1865)  6  Lower  Can. 
Rep.  (Dec.  des  Tribunaux)  99,  where  the 
court  remanded  one  imprisoned  by  the  leg- 
islative assembly  of  the  Province  of  Can- 
ada, for  a  gross  breach  of  privilege  com- 
mitted outside  the  House;  to  wit,  in  that 
he,  a  returning  officer  in  an  election  of  mem- 
bers of  the  house,  committed  frauds. 

^•Ex  parte  Dansereau  (1875)  19  Ivower 
Can.  Jur.  210,  where  the  warrant  did  not 
show  the  reason  for  the  imprisonment  or 
that  it  was  for  contempt.  It  was  held  that 
the  statute  was  valid,  and  that  it  was  to 
be  considered  that  the  old  powers  of  the 
Quebec  Assembly  were  not  taken  away  by 
the   British   North  American   Act   of   1867. 

W  (1821)  6  Wheat.  (U.  S.)  204,  5  L.  ed. 
242 

30  In  State  v.  Matthews  (1859)  37  N.  H. 
453,  Fowler,  J.,  said  obiter:  "The  author- 
ity to  punish  contempt  is  a  necessary  inci- 
eiit,  inherent  in  the  very  organization  of 
all   legislative  bodies." 

In  Neel  v.  State  (1849)  9  Ark.  259,  50 
Am.  Dec.  209,  a  case  of  contempt  of  court, 
Scott,  J.,  said:  "The  right  to  pimish  for 
L.R.A.1917F. 


tion  of  broad  inherent  powers  over  con- 
tempt have  been  few. 

With  a  single  exception,  the  cases 
have  arisen  in  relation  to  the  contumacy 
of  witnesses  called  before  committees  of 
the  house  in  question. 

In  Canfield  v.  Gresham,'*  it  was  held 
that  no  action  lies  for  false  imprison- 
ment against  members  of  a  house  of  a 
state  legislature  nor  its  sergeant  at  arms 
for  imprisonment  of  the  plaintiff  forty- 
eight  hours  for  obstructing  its  proceed- 
ings, where  the  Constitution  declares 
that  such  house  may  punish  by  imprison- 
ment during  its  sessions  any  person  not 
a  member  for  obstructing  any  of  its  pro- 
ceedings, such  imprisonment  not  to 
exceed  forty-eight  hours,  and  that  no 
member  shall  be  questioned  in  any  other 
place  for  words  spoken  in  debate.  The 
plaintiff,  a  reporter,  attempted  to  enter 
the  house  against  its  order,  and  was 
gently  touched  by  the  sergeant  at  arms. 
He  then  walked  out,  and  later  swore  out 
a  warrant  of  arrest  for  assault  against 
the  speaker  and  sergeant  at  arms,  under 
which  they  were  both  arrested,  the 
speaker  not  being  subject  to  arrest,  as 
he  had  not  committed  treason,  felony, 
or  a  breach  of  the  peace.  The  court  ob- 
served: "The  house  had  unquestion- 
ably the  right  to  determine  whether  or 
not  the  acts  of  plaintiff  were  an  obstruc- 
tion to  its  proceedings  within  the  mean- 
ing of  the  Constitution,  and,  having  so 
determined,  to  cause  him  to  be  im- 
prisoned as  he  was/' 

In  but  two  of  the  oases  of  contuma- 
cious witnesses  has  the  court  omitted  to 
go  into  the  question  of  the  nature  of  the 


contempts  in  a  summary  manner  has  been 
long  admitted  as  inherent  in  all  courts  of 
justice,  and  in  legislative  assemblies." 

See  also  the  extreme  view  expressed  by 
Gray,  Ch.  J.,  obiter  in  WhitcomVs  Case 
(18t6)  120  Mass.  118,  21  Am.  Rep.  502,  a 
case  without  the  scope  of  this  note,  where 
,  he  said:  '*In  the  United  States,  each 
'  branch  of  a  supreme  legislature  has  the 
Rame  power  to  commit  for  contempt  as 
either  House  of  Parliament.  Such  a  power 
has  been  adjudged  to  be  inherent  in  the 
Federal  Senate  and  House  of  Representa- 
tives, although  not  expressed  in  the  Con* 
stitution.  Anderson  v.  Dunn  (U.  S.)  supra. 
A  like  power  doubtless  exists  in  each 
branch  of  the  general  court  of  Massachu- 
setts, and  of  other  state  legislatures,  which 
are  supreme  within  their  sphere,  and  not, 
like  the  colonial  assemblies  of  Great  Britain, 
created,  by  and  subordinate  to  the  national 
legislature."  This  opinion  is  by  no  means 
justified  by  the  decision  in  Bumliajn  v. 
Morissey  (1859)  14  Gray  (Mass.)  226,  74 
Am.  Dec.  676,  infra. 

81  (1861)  82  Tex.  10,  17  S.  W.  390. 
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matter  under  investigation  b^  tke  legis- 
lative body. 

In  Burnbam  v.  Morrissey,'*  tbe  court 
remanded  one  arrested  by  a  state  house 
of  representatives  for  contempt  for  fail- 
ure to  produce  books,  etc.^  demanded  by 
a  committee,  and  to  answer  questions 
put  him  by  the  house,  holding  that  he 
was  ''guilty  of  disr^pect  to  the  house 
by  contemptuous  behavior  in  its  pres- 
ence/' within  the  meaning  oi  the  state 
Constitution.^^  The  court  opened  its 
opinion  with  the  following  statement  as 
to  the  reviewing  power  of  the  court, 
which  wad  afterwards  quoted  with  ap- 
proval in  Kilbourn  v.  Thompson :  •* 
''The  house  of  representatives  is  not 
the  final  judge  of  its  own  powers  and 
privileges  in  cases  in  which  the  rights 
and  liberties  of  the  subject  are  con- 
cerned; but  the  l^ality  of  its  action 
may  be  examined  and  determined  by 
this  court.  That  house  is  not  the  legis- 
lature, but  only  a  part  of  it,  and  is 
therefore  subject  in  its  action  to  the 
laws,  in  common  with  all  other  bodies, 
officers,  and  tribunals  within  the  com- 
monwealth. Especially  is  it  competent 
and  proper  for  this  court  to  consider 
whether  its  proceedings  are  in  conformi- 
ty with  the  Constitution  and  laws,  be- 
cause, living  under  a  written  Constitu- 
tion, no  branch  or  department  of  the 
government  is  supreme;  and  it  is  the 
province  and  duty  of  the. judicial  depart- 
ment to  determine,  in  cases  regularly 
brought  before  them,  whether  the  pow- 
ers of  any  branch  of  the  government, 
and  even  those  of  the  legislature  in 
the  enactment  of  laws,  have  been  exfer- 
cised  in  conformity  to  the  Constitution; 
and  if  they  have  not,  to  treat  their  acts 
as  null  and  void.^'  The  court  continued : 
'*The  house  of  representatives  has  the 
power,  under  the  Constitution,  to  im- 
prison for  contempt;  but  this  power  is 
limited  to  cases  expressly  provided  for 
by  the  Constitution,  or  to  cases  where 
the  power  is  necessarily  implied  from 
those  constitutional  functions  and  duties 
to  the  proper  performance  of  which  it 


is  essential.  The  power  is  directly  con- 
ferred by  the  Constitution,  .  .  .  and 
the  cases  there  enumerated  are  the  only 
ones  in  which  a  sentence  of  imprison- 
ment for  a  term  extending  beyond  the 
session  of  the  house  can  be  imposed  as 
a  punishment.  We  consider  the  object 
of  these  provisions  to  have  been  two- 
fold: Ist.  To  extend  the  power  beyond 
the  limit  which  it  had  by  common 
parliamentary  law  and  custom,  by 
authorizing  the  imposition  of  a  sentence 
of  imprisonment  for  a  definite  period, 
which  should  not  be  terminated  by  the 
ending  of  the  session  of  the  house;  and 
2d,  to  limit  the  power  of  punishing  for 
constructive  contempts,  by  expressly 
defining  the  cases  in  which  it  might  be 
exercised.  But  we  do  not  consider  it 
as  affecting  the  power  of  the  house  to 
secure  by  proper  means  tbe  free  and 
full  performance  of  all  its  constitutional 
duties,  and  to  exercise  whatever  powers 
are  necessary  to  that  end.  ,  .  .  We 
.  .  .  think  it  clear  that  it  has  the 
constitutional  right  to  take  evidence, 
to  summon  witnesses,  and  to  compel 
them  to  attend  and  to  testify.  This 
power  to  summon  and  examine  witnesses 
it  may  exercise  by  means  of  committees." 
In  Lowe  v.  Summers''  the  court 
remanded  one  arrested  by  a  state  house 
of  representatives  for  contempt  for  re- 
fusing to  answer  questions  put  by  a 
committee,  holding  that  such  power  over 
contempt  was  an  inherent  power,  and 
not  impliedly  excluded  by  the  express 
declaration  of  the  Constitution  that  the 
house  "may  arrest  and  punish  by  fine 
not  exceeding  $300,  or  imprisonment  in 
a  county  jail  not  exceeding  ten  days, 
or  both,  any  person  not  a  member,  who 
shall  be  guilty  of  disrespect  to  the  house 
by  any  disorderly  or  contemptuous  be- 
havior in  its  presence  during  its  ses- 
sions." The  court  quoted  Cooley  on 
Constitutional  Limitations,  in  part  as 
follows,  as  to  American  constitutional 
bodies:  "As  incidental  to  their  legis- 
lative authority,  they  have  the  power  to 
punish  as  contempts  those  acts  of  mem- 


SS  (Mass.)  supra. 

^  The  Conatitution  in  question  (Const. 
Mass.  chap.  1.  §  3)  provided  that  the  house 
of  representatives  "shall  have  authority  to 
punish  by  hnprisonment  every  person,  not 
a  member^  who  shall  be  guilty  ot  disrespect 
to  the  houFe,  by  any  disorderly  or  con- 
temptuous behavior  in  its  presence,"  or  who 
threatens  or  assaalts  members,  etc.,  or 
assaults  or  arrests  witnesses,  etc.,  ordered 
to  attend  it,  or  rescues  any  person  arrested 
by  it.  "The  senate  shall  have  the  same 
powers  in  the  like  eases,  ^provided  that  no 
imprisonment  on  the  warrant  or  order  of 
L.R.A.1917F. 


the  senate  or  house  of  representatives  for 
either  of  the  above-described  offenses,  be 
for  a  term  exceeding  thirty  days.  And  the 
senate  and  house  of  representatives  may 
try  and  determine  all  cases  where  their 
rights  and  priWleges  are  concerned,  and 
which,  by  the  Constitution,  they  have 
authority  to  try  and  determine,  by  com- 
mittees of  their  own  members,  or  in  sucli 
other  way  as  they  may  respectively  think 
best.*^ »» 

34*  (1880)  103  U.  S.  168,  26  L.  ed,  377, 
supra. 

W  (1897)  69  Mo.  App.  637. 
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bers  or  others  which  tend  to  obstruct 
the  performance  of  legislative  duty,  or 
to  defeat,  impede,  or  embarrass  the  exer- 
cise of  legislative  power.  .  .  .  Each 
house  must  also  be  allowed  to  proceed 
in  its  own  way  in  the  collection  of  such 
information  as  may  seem  important  to 
a  proper  discharge  of  its  functions;  and 
whenever  it  is  deemed  desirable  that 
witnesses  should  be  examined,  the  power 
and  authority  to  do  so  is  very  properly 
referred  to  a  committee  with  any  such 
powers  short  of  final  legislative  or 
judicial  action  as  may  seem  necessary 
or  expedient  in  the  particular  case. 
...  A  refusal  to  appear  or  to  testify 
before  such  committee,  or  to  produce 
books  or  papers,  would  be  a  contempt 
of  the  house;  but  the  committee  cannot 
punish  for  contempts ;  it  can  only  report 
the  conduct  of  the  offending  party  to  the 
house  for  its  action."  •* 

The  other  cases  consider  the  question 
whether  the  matter  under  investigation 
was  a  fit  subject  of  investigation  by  the 
legislature.  And  here  it  may  be  said 
that  in  general  an  American  legislative 
body  has  power  to  enforce  by  imprison- 
ment its  commands  to  a  contumacious 
witness,  when  the  investigation  in  which 
he  was  called  is  carried  on  in  good  faith 
for  the  purpose  of  getting  information 
with  a  view  to  future  legislation. 

In  Ex  parte  Parker*^  the  court 
remanded  a  witness  imprisoned  by  a 
joint  committee  of  a  state  legislature 
appointed  to  investigate  the  affairs  of  a 
state  dispensary,  the  committee  having 
by  special  statute  power  to  punish  for 
contempt  in  refusing  to  answer  ques- 
tions, etc.  The  witness,  having  testified 
that  a  statement  had  been  made  to  him 
by  a  person  who  said  he  had  dealt  with 
the  dispensary,  refused  to  say  whether 
the  statement  was  to  the  effect  that  the 
person  making  it  had  given  rebates  or 
graft  or  money  in  some  improper  way, 
or  had  improperly  influenced  the  board 
of  directors  to  give  him  business-  The 
contentions  of  the  witness  were  that 
he  could  not  violate  a  private  confidence, 
and  that  the  evidence  was  hearsay,  but 
the  court  held  that  these  could  not  be 


sustained.  The  court  said:  "The  power 
of  the  general  assembly  to  obtain 
information  on  any  subject  upon  which 
it  has  power  to  legislate,  with  a  view  to 
its  enlightenment  and  guidance,  is  so 
obviously  essential  to  the  performance 
of  legislative  functions  that  it  has  always 
been  exercised  without  question."  And 
after  referring  to  Kilbourn  v.  Thomp- 
son ••  and  Re  Chapman,'"^  supra,  it  said : 
"The  case  now  under  consideration  i« 
much  stronger  than  the  Chapman  Case. 
In  the  first  place,  it  is  to  be  observed 
the  Congress  possesses  no  powers  of 
legislation  except  those  'conferred  by 
the  Constitution  of  the  United  States, 
while  the  general  assembly  is  invested 
with  all  the  legislative  power  of  the  state 
except  that  denied  by  the  Constitution." 

Where  a  statute  limited  the  power  of 
the  legislative  houses  to  punish  by  im- 
prisonment for  contempt  to  offenses 
named,  including  that  of  "refusing  to 
attend  or  be  examined  as  a  witness  either 
before  the  house  or  by  a  committee  to 
take  testimony  in  legislative  proceed- 
ings," the  court  sustained  the  validity 
of  the  statute,  and  considered  within  its 
terms  an  investigation  of  a  city's  depart- 
ment of  public  works  as  a  necessary 
and  proper  means  of  procuring  informa- 
tion for  legislative  action.*®  On  the 
other  hand  it  was  held  that  an  investi- 
gation as  to  the  manner  in  which  a  com- 
mittee of  a  past  legislature  had  per- 
formed its  duties  in  making  a  certain 
contract  was  not  a  "legislative  proceed- 
ing" within  the  meaning  of  the  same 
statute.** 

Investigation  into  charges  of  corrup- 
tion of  members  of  a  house  is  considered 
peculiarly  within  its  cognizance.  Most 
of  the  Constitutions  make  each  house  the 
judge  of  the  qualifications,  etc.,  of  its 
members.  Thus,  it  has  been  held  that  a 
house  had  power  to  punish  for  contempt 
a  witness  refusing  to  answer  a  question 
put  by  a  committee  investigating  such 
charges,  where  there  was  a  general  stat- 
ute authorizing  either  house  to  commit 
for  contempt  a  contumacious  witness, 
the  court  considering  that  the  statute 
confirmed    the    common    parliamentary 


MCooley,  Const.  Lim.  p.  160. 

87  (lf)16)  74  S.  C.  466,  114  Am.  St.  Rep. 
1011,  55  S.  E.  122,  7  Ann.  Cas.  874. 

««  (1880)  103  U.  S.  168,  26  L.  ed.  377, 
supra. 

8»  (1897)  166  U.  S.  661,  41  L.  ed.  1154, 
17  Sup.  Ct.  Rep.  677,  supra. 

*o  People  ex  rel.  ^McDonald  v.  Keeler 
(1885)  09  N.  Y.  463,  52  Am.  Rop.  49,  2  X. 
K.  615.  sustaining  an  order  remanding  one 
imprisoned  by  th<»  state  senate  for  contempt 
L.R.A.1917F. 


in  refusing  to  answer  questions  put  by  a 
committee  of  such  senate  ou  such  an  in- 
vestigation. 

41  People  ex  rel.  Sabold  v.  Webb  (1889) 
23  N.  Y.  S.  R.  324,  6  N.  Y.  Supp.  855,  where 
the  court  released  the  superintendent  of  a 
telegraph  company  imprisoned  by  the 
state  assembly  for  refusing  to  answer  a 
question  put  by  its  committee  and  for  re- 
fusing to  produce  certain  telegrams. 
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law.**  So  where  a  joint  committee  was 
appointed  to  investigate  charges  of  -cor- 
ruption against  members  of  the  present 
and  of  the  preceding  legislature  touching 
lands  granted  to  the  state  by  Congress 
for  a  certain  purpose,  and  there  was  a 
special  statute  making  the  refusal  of  a 
witness  to  appear  before  such  joint  com- 
mittee a  contempt  of  the  house  whose 
process  was  disobeyed,  the  court  re- 
manded a  witness  imprisoned  by  such 
house  for  failure  to  appear  before  such 
committee,  considering  that  the  honor 
of  the  state  was  involved  as  regards  its 
administration  of  the  trust.*' 

So  also  it  is  generally  considered  that 
a  house  may  commit  a  witness  guilty 
of  contumacy  in  an  investigation  into 
an  election  of  members  of  that  house.** 

In  a  case  in  Texas  the  judges  were  not 
a^eed  whether  a  constitutional  pro- 
vision declaring  that  a  house  may  punish 


by  imprisonment  during  its  sessions  any 
person  not  a  member  for  obstructing 
any  of  its  proceedings  would  justify 
commitment  for  refusal  to  answer  ques- 
tions put  by  a  committee  investigating 
an  election  concerning  prohibition.** 

There  seems  but  one  case  where  the 
question  directly  arose  as  to  the  right 
of  a  witness  before  a  legislative  com- 
mittee to  refuse  to  answer  incriminating 
questions.  There  the  court  discharged 
one  imprisoned  for  contempt  by  a  state 
senate  for  refusing  to  testify  fully 
before  a  joint  committee  of  the  two 
houses,  his  reasons  given  to  the  senate 
being  that  the  answer  would  accuse  him 
of  an  indictable  offense,  and  would 
furnish  evidence  against  him  by  which 
he  could  be  convicted  of  such  an  oSEense, 
the  Constitution  declaring  that  no  sub- 
ject shall  "be  compelled  to  accuse  or 
furnish  evidence  against  himself."** 


«Ex  parte  McCarthy  (1866)  29  Cal. 
395,  remanding  one  committed  by  a  state 
senate  for  contempt  in  refusing  to  answer 
questions  put  to  him  by  the  senate  touch- 
ing charges  of  corruption  against  unknown 
members  of  that  body.  The  same  was  held 
in  Ex  parte  Lawrence  (1899)  116  Cal.  298, 
48  Pac,  124. 

In  Sullivan  v.  Hill  (1913)  73  W.  Va.  49, 
79  S.  E.  670,  Ann.  Cas.  1916B,  1115,  it 
was  held  that  a  joint  committee  investi- 
gating charges  of  bribery  against  members 
of  the  legislature  might  impEison  a  witness 
for  contempt  in  refusing  to  answer  a  ques- 
tion, when  a  general  statute  gave  joint  com- 
mittees sitting  in  recess  of  the  legislature 
power  to  enforce  obedience  to  its  summons. 
We  are  probably  to  understand  that  the 
committee  was  sitting  in  recess. 

*8Re  Falvey  (1858)  7  Wis.  680. 

MIn  Re  Gunn  (1893)  50  Kan.  155,  19 
L.R^.  519,  32  Pac.  470,  948,  it  seems  to 
have  been  considered  that  the  court  was 
acting  according  to  general  law  in  remand- 
ing one  arrested  for  contempt  in  refusing 
to  obey  a  subpcena  to  appear  and  testify' 
before  a  committee  of  a  state  house  of 
representatives   in   an  election  contest. 

In  Ex  parte  Dalton  (1886)  44  Ohio  St. 
142,  58  Anx  Rep.  800,  5  N.  E.  136,  where 
the  court  stated  that  the  power  of  a  house 
to  commit  for  contumacy  in  election  con- 
tests was  statutory,  the  court  remanded  the 
clerk  of  the  court  of  common  pleas,  im- 
prisoned by  a  state  house  of  representatives 
for  contempt  in  refusing  to  produce  before 
the  house's  committee  investigating  the 
election,  etc.,  of  members  of  the  house  a 
certain  poll  book  and  tally  sheet. 

4»In  Ex  parte  Wolters  (1011)  64  Tex. 
Crim.  Rep.  238,  144  S.  W.  531,  Ann.  Cas. 
1916B,  1071,  the  court  released  one  im- 
prisoned by  a  house  of  a  state  legislature 
for  contempt  in  refusing  to  answer  ques- 
tions put  to  him  by  a  committee  investi- 
gating an  election  as  to  prohibiting  liquor, 
L.R.A.1917F. 


such  committee  having  been  appointed  at 
a  special  session  of  the  legislature,  and 
neither  such  election  nor  its  subject  having 
been  designated  or  presented  by  the  gorem- 
or,  the  Constitution  declaring  that  when 
the  legislature  is  convened  in  a  special  ses- 
sion, there  shall  be  no  legislation  upon  other 
subjects  than  those  so  designated  or  pre- 
sented. Davidson,  P.  J.,  held  that  the  house 
had  no  power  to  create  the  committee  and 
that  the  questions  were  not  pertinefnt. 
Harper,  J.,  held  that  the  house  had  the 
power  t(u appoint  the  committee,  and  that 
questions  to  a  chairman  of  a  campaign 
committee  as  to  the  character  of  his  ex- 
penses in  a  general  way  and  ■  as  to  the 
amount  spent  in  preparing,  mailing,  and 
distributing  campaign  matter  were  perti- 
nent, but  that  the  refusal  to  answer  the 
questions  put  by  the  committee  was  not 
"obstructing  the  proceedings  of  the  legis- 
lature" within  the  constitutional  power  to 
punish  for  contempt  ''any  person  not  a 
member  for  disrespectful  or  disorderly  con- 
duct in  its  presence,  or  for  obstiructing  any 
of  its  proceedings.*'  Prendergast,  J.,  dis- 
sented. 

In  the  companion  case  of  Ex  parte  Gray 
(1912)  64  Tex.  Crim.  Rep.  311,  144  8.  W. 
569,  Harper,  J.,  held  that  the  house  had  the 
right  to  appoint  the  committee  and  to  ask 
at  least  some  of  the  questions,  but  that 
the  power  to  punish  for  contempt  was  a 
judicial  power,  not  inherent  in  the  legis- 
lative department,  there  being  a  constitu- 
tional prohibition  against  persons  in  one  of 
the  departments  exercising  any  power  prop- 
erly attached  to  either  of  the  others  "ex- 
cept in  the  instances  herein  expressly  pro- 
vided," and  that  the  acts  committed  here 
were  not  within  the  constitutional  grant 
of  power.     Prendergast,  J.,  dissonted. 

« Emery's  Case  (1871)   107  Mass.  172,  9 

Am.  Rep.  22.    In  ex  parte  Parker  (1906)  74 

S.  C.  466,  114  Am.  St.  Rep.  1011,  55  S.  E. 

f  122,  7  Ann.  Cas.  874,  supra,  the  court  stated 
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It  has  been  held  that  the  Federal 
courts  could  not  release  on  habeas  corpus 
one  imprisoned  by  order  of  a  committee 
of  a  state  house  of  delegates  sitting  after 
adjournment,  with  statutory  authority  to 
enforce  obedience  to  its  summons  during 
recess,  for  refusing  to  appear  as  a  wit- 
ness before  such  committee,  as  "juris- 
diction of  courts  of  the  United  States  to 
issue  writs  of  habeas  corpus  is  limited 
to  cases  of  persons  alleged  to  be 
restrained  of  their  liberty  in  violation  of 
the  Constitution  or  of  some  law  or  treaty 
of  the  United  States,  and  cases  arising 
under  the  law  of  nations."*'' 

For  the  general  question  of  the  power 


of  legislature  or  branch  thereof  to  ap- 
point a  committee  to  sit  after  close  of 
session,  see  the  notes  to  10  L.R.A.(N.S.) 
172  and  L.R.A.1915E,  496.  In  Sullivan 
V.  Hill,**  cited  supra,  it  was  held  that 
a  statute  empowered  a  joint  committee 
to  sit  in  recess  and  to  punish  witnesses 
for  contumacy.  Other  cases  relating  to 
the  punishment  of  witnesses  for  con- 
tumacy after  adjournment  of  the  legis- 
lature are  referred  to  in  the  footnote.** 
This  note  does  not  include  cases  where 
by  statute  the  legislative  body  may  refer 
the  matter  of  a  contumacious  witness  to 
a  court  of  justice,  who  may  require  the 
witness  to  answer  in  a  proper  case.*® 


obiter  "that  a  witness  could  not  be  com- 
pelled to  answer  questions  when  such  com- 
pulfiion  would  be  in  derogation  of  a  con- 
stitutional right." 

In  Re  Falvey  (1858)  7  Wis.  630,  supra, 
the  court  said  obiter  that  a  statute  pro- 
viding that  no  person  examined  and  testify- 
ing before  either  house  of  the  legislature 
or  a  committee  of  either  bouse,  or  a  joint 
committee  of  the  two  houses,  shall  be  held 
to  answer  criminally  in  any  court  of  jus- 
tice, or  be  subject  to  any  penalty  or  for- 
feiture for  any  fact  or  act  touching  which 
he  shall  be  required  to  testify,  etc.,  was  a 
full  protection  to  a  witness  in  the  courts 
of  the  state,  and  that  "if  the  answer  would 
tend  to  criminate  or  expose  the  witness 
to  a  criminal  prosecution  in  the  courts  of 
another  state,  or  in  the  courts  of  the  United 
States,  he  might  not  be  compelled  to  an- 
swer." 

«Carfer  v.  Caldwell  (1906)  200  U.  S. 
293,  50  L.  ed.  488,  26  Sup.  Ct.  Rep.  264, 
reversing  (1905)  138  Fed.  487,  See  Ex 
parte  Caldwell  (1906)  61  W.  Va.  49,  10 
LJt.A.(N.S.)  172,  65  S.  E.  010,  11  Ann. 
Cas.  646,  infra. 

M  (1913)  73  W.  Va.  49,  79  S.  E.  670,  Ann. 
Cas.  1916B,  1116. 

49  In  Ex  parte  Caldwell  (W.  Va.)  supra, 
the  court  discharged  one  imprisoned  by  a 
committee  of  a  state  house  of  delegates 
sitting  after  the  adjournment  of  the  legis- 
^  lature,  for  contempt  in  refusing  to  attend 
as  a  witness  before  such  committee  after 
such  adjournment,  the  court  holding  that 
the  statute  authorizing  the  enforcement  of 
the  attendance,  etc.,  of  witnesses  by  fine  or 
imprisonment  by  such  committee  in  recess 
did  not  relate  to  matters  after  adjournment 
of  the  legislature. 
L.R.A.19i7F. 


In  Re  Davis  (1898)  58  Kan.  368,  49  Pac. 
100,  the  court  discharged  one  arrested  for 
refusing  to  testify  under  a  warrant  of  a 
majority  of  a  joint  committee  of  the  houses 
of  a  state  legislature  appointed  to  investi- 
gate charges  of  bribery  against  memb^'s  of 
the  legislature,  and  sitting  after  the  ad- 
journment of  the  legislature  under  a  mere 
joint  resolution,  not  signed  by  the  governor 
and  not  a  law,  giving  the  power  to  send 
for  persons  and  papers  and  to  fully  investi- 
gate, etc.,  but  stating  nothing  about  sitting 
after  adjournment  of  the  legislature,  al- 
though the  court  considered  that  clauses  in 
the  appropriation  bill  of  the  year  implied 
the  right  of  the  committee  to  sit  after  such 
adjournment,  and  there  was  a  statute  de- 
claring that  committees  "shall  have  the 
power  to  issue  subpoenas  in  the  name  of 
the  state,  to  compel  the  attendance  of  wit- 
nesses from  any  part  of  this  state,  the 
production  of  any  book  or  papers,  and 
generally  shall  have  the  same  power 
with  reference  to  procuring  testimony 
bearing  upon  the  subject-matter  under 
investigation  as  the  district  court  would 
have  in  any  case  on  trial  in  such 
court."  The  court  held  that  the  statute 
did  not  confer  the  power  to  punish  for  con- 
tempt upon  committees,  and  considered  that 
the  legislative  power  to  punish  for  con- 
tempt did  not  include  power  to  inflict  pun- 
ishment continuing  beyond  the  session,  and 
seems  to  have  considered  that  the  power  to 
punish  for  contempt  could  not  be  delegated 
to  a  committee. 

MSee  Re  Barnes   (1912)  204  N.  Y.  108, 
97  N.  E.  508.  B.  B.  B. 


LA  BRECK  V.  HOQUIAM. 


297 


WASHINGTON  SUPREME  COURT. 
(Department  No.   2.) 

£.  a.  LA  BRECK  et  al.,  Respts., 

V. 

CITY  OF  HOQUIAM,  Appt. 

(95  Wash.  463,  164  Pac.  67.) 

Municipal  corporation  «  private  walk 
—  liability  for  defect. 

A  municipal  corporation  is  not  liable  for 
injury  to  a  pedestrian  from  a  defect  in  a 
cross  walk  built  by  a  citizen  for  his  own 
convenience  without  direction  from  the  city, 
upon  an  unimproved  street. 
For   other  cases,   see  Hightraya,  IV.   a,  2, 

in  Dig.  1-52  X.  8. 

(April  3,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Grays  Harbor 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sidney  Moor  Heath  and  James 
P.  H.  Callahan,  for  appellant: 

Plaintiffs  cannot  recover  damages  from 
defendant  for  the  injury  sustained  by  the 
plaintiff's  wife. 

Fortune  v.  St.  Joseph,  -^  Mo.  — ,  1  S.  W. 
287;  Ruppenthal  v.  St.  Louis,  190  Mo.  213, 
88  S.  W.  612;  Crawford  v.  Griffin,  113  Ga. 
562,  38  8.  £.  988,  10  Am.  Neg.  Rep.  26;  Ot- 
tolengui  v.  Seattle,  59  Wash.  37,  109  Pac. 
206;  Nelson  v.  Spokane,  45  Wash.  31,  8 
I..R^.  ( N  .S. )  636,  122  Am.  St.  Rep.  881,  87 
Pac.  1048,  13  Ann.  Cas.  280;  Wilton  v. 
Spokane,  73  Wash.  622,  Ii.RA.l917D,  234, 
132  Pac.  404. 

Plaintiff  waa  guilty  of  contributory  negli- 
l^ence  in  using  the  plank  crossing,  knowing 
its  defective  condition,  when  a  sufficient  and 
safe  way  was  provided,  which  did  not 
lengthen  the  distance. 

4  Dill.  Mun.  (3orp.  2970;  Rome  ▼.  Baker, 
107  Chi.  347,  33  S.  E.  406;  Bowman  v.  Ogden 
City,  33  Utah,  196,  93  Pac.  661;  McQuillan 
V.  Seattle,  10  Wash.  460,  45  Am.  St.  Rep. 
799,  38  Pac.  1110;  Cowie  v.  Seattle,  22 
Wash.  668,  62  Pac.  121;  Hobert  v.  Seattle, 
32  Wash.  330,  78  Pac.  383;  Chase  v.  Se- 
attle, 80  Wash.  63,  141  Pac.  180;  Lern- 
er  v.  Philadelphia,  221  Pa.  294,  21 
L.R-A.(N.S,)  614,  70  Atl.  756; -Wilson  v. 
Atlanta,  63  6a.  291 ;  Kewanee  v.  Depew,  80 


111.  119;  Hentz  v.  Somerset,  2  Pa.  Super. 
Ct.  225;  Tucker  v.  Salt  Lake  City,  10  Utah, 
173,  37  Pac.  261 ;  Kendall  v.  Albia,  73  Iowa, 

241,  34  N.  W.  833;  Collins  v.  Janesville,  111 
Wis.  348,  87  N.  W.  241,  1087,  10  Am.  Xeg. 
Rep.  520. 

Messrs.  W.  H.  Abel,  T.  H.  McKay,  and 
F.  M.  Cook,  for  respondents: 

The  city  is  liable,  even  though  it  did  not 
lay  the  planks,  nor  speciffcally  authorize 
them  to  be  laid. 

McKnight  v.  Seattle,  39  Wash.  519,  81 
Pac.  998;  Tait  v.  King  County,  85  Wash. 
491,  148  Pac.  586;  Oliver  v.  Kansas,  69  Mo. 
79;  Boucher  v.  New  Haven,  40  Conn.  460; 
Plattsmouth  v.  Mitchell,  20  Xeb.  228,  29 
N.  W.  593;  Hiller  v.  Sharon  Springs,  28 
Hun,   344;   Hill  v.   Fond  du  Lac,   56  Wis. 

242,  14  N.  W.  25;  Furnell  v.  St.  Paul,  20 
Minn.  117,  Gil.  101;  Flora  v.  Naney,  136 
111.  45,  26  N.  E.  645 ;  Cglby  v.  Beaver  Dam, 
34  Wis.  285;  Saulsbury  v.  Ithaca,  94  N.  Y. 
27,  46  Am.  Rep.  122;  Ponca  v.  Crawford, 
23  Neb.  662,  8  Am.  St.  Rep.  144,  37  N.  W. 
609;  Fuller  v.  Jackson,  82  Mich.  480,  46 
N.  W.  721;  Champaign  v.  McInnU,  26  111. 
App.  338. 

The  question  of  contributory  negligence 
is  for  the  jury  under  all  the  facts  and  cir- 
cumstances shown. 

Jordon  v.  Seattle,  26  Wash.  61,  66  Pac. 
114,  30  Wash.  298,  70  Pac.  743;  Shannon 
V.  Tacoma,  41  Wash.  220,  83  Pac.  186; 
Blankenship  v.  King  County,  68  Wash.  84, 
40  L.R.A.(N,S.)  182,  122  Pac.  610;  Cady 
V.  Seattle,  42  Wash.  402,  85  Pac.  19;  Lau- 
tenachlager  v.  Seattle,  77  Wash.  12,  137 
Pac.  323;  McQuillan  v.  Seattle,  10  Wash. 
464,  45  Am.  St.  Rep.  799,  38  Pac.  1119; 
Cowie  V.  Seattle,  22  Wash.  660,  62  Pac.  121; 
Mosheuvel  v.  District  of  Columbia,  191  U. 
S.  247,  48  I^  ed.  170,  24  Sup.  Ct.  Rep.  67, 
15  Am.  Neg.  Rep,  246. 

Mount,  J.,  ddivered  the  (pinion  of  the 
court: 

The  plaintiffs  brought  this  action  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  received  by  Mrs.  La  Breck,  by 
reason  of  falling  upon  a  defective  walk.  On 
issues  joined,  the  ease  was  tried  to  the 
eourt  and  a  jury,  and  resulted  in  a  verdicct 
and  judgmoit  in  favor  of  the  plaintiffs  for 
$1,625. 

The  facts,  as  shown  by  the  evidence,  are 
substantially  as  follows:  PaciAc  avenue,  in 
the  city  of  Hoquiam,  is  a  street  80  feet  in 


Note.  —  The  note  to  Elam  v.  Mt.  Sterling,  > 
20  L.R.A.  (N.S.)  513,  on  the  general  subject 
of  liability  of  municipal  corporation  for  de- 
fects or  obstructions  in  streets,  deals  at 
pages  553  et  seq.  with  the  ways  for  defects 
or  obstructions  in  which  a  municipality  is 
liable,  and  that  branch  of  the  general  sub- 
ject is  supplemented  in  the  note  to  De  Long 
L.R.A.1917F. 


V.  Oklahoma  City,  L.R.A.1915E,  597;  and 
see  also  later  case,  Wilton  v.  Spokane, 
L.R.A.1017D,  234.  Various  other  phases  of 
the  general  note  have  been  supplemented  by 
later  notes  which  may  be  found  by  con- 
sulting the  L.K.A.  Indexes  under  the  title 
"Highways,"  subtitle,  "Liability  of  munici- 
pality.*' 
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width.    This  street  runs  east  and  west.    The 
center  of  the  street,  to  the  width  of  20  feet, 
was  paved  to  the  east  line  of  Twenty-Ninth 
street,  which  runs  north  and  south.  Twenty- 
Ninth  street  is  60  feet  wide,  and  has  never 
been  improved,  or  used  as  a  street,  except 
16  feet  in  width  in  the  center,  at  its  cross- 
ing with  Pacific  avenue.     At  about  the  cen- 
ter of  Twenty-Ninth  street,  a  plank  road, 
16    feet    in    width,    extended    eastward    on 
Pacific  avenue.    About  100  feet  east  of  the 
west   line   of   Twenty-Ninth    street.   Pacific 
avenue  was  closed.     One  Mr.  Price  resides 
upon  property  owned  by  him  at  the  south- 
cast  corner  of  Twenty-Ninth  street  and  Pa- 
cific avenue.     In  the  year  1914,  he  obtained 
permission   from   the   city   to   lay   a   plank 
roadway  on  the  east  side  of  Twenty-Ninth 
street,  in  order  that  he  might  haul  wood  to 
his  property.    Tliis  plank  roadway  was  built 
of  boards,  16  feet  in  length,  which  had  been 
used  previously  upon  Pacific  avenue.    Twen- 
ty-Ninth street  had  not  been  improved  by 
the  city,  except  upon  the  west  side,  where 
a  sidewalk  had  been  laid,  running  to  the 
south.    Mr.  Price,  for  his  own  convenience, 
and    without    permission    from    the    city, 
placed    two    boards    across    Twenty-Ninth 
street,  over  a  ditch,  or  slough,  on  the  west 
side  of   T\\'enty-Ninth    street,   to  the   side- 
walk on  the  opposite  side  of  the  street  from 
his  house.    These  two  boards  were  2^  inches 
thick,  by  12  inches  wide,  and  20  feet  long. 
They    wore    placed    about   4    inches   apart. 
Where  the  boards   crossed   the  ditch,  they 
were  about  3  or  4  feet  above  the  bottom  of 
the  ditch.     In  order  to  brace  these  boards, 
Mr.  Price  drove  a  stake  into  the  mud,  under 
each  board,  at  about  the  middle  of  the  ditch, 
so  as  to  prevent  these  boards  from  sagging 
when  they  were  walked  upon.    These  boards 
were    laid    across    Twenty-Ninth    street   at 
about  the  line  of  the  intersection  of  Pacific 
avenue  where  that  avenue  was  unimproved. 
Mrs.  La  Breek,  on  August  5,  1915,  in  the 
daytime,   went  to  Mr.   Price's  house,   and, 
in  crossing  these  boards,  one  of  them  swayed 
down  with  her,  she  fell  and  caught  her  leg 
between  the  boards,  and  was  injured.     This 
action  was  brought  on  account  of  that  in- 
jury.   At  the  close  of  the  respondents'  evi- 
dence the  appellant  moved  the  court  for  a 
directed   verdict,   and,   at   the   close  of   all 
the   evidence,   renewed   the  motion.     These 
motions  were  denied,  and  the  case  was  sub- 
mitted to  the  jury. 

The  principal,  and,  we  think,  the  control- 
ling question  in  the  case  is  whether  the  city 
5s  liable  for  a  walkway  built  by  a  property 
owner,  for  his  private  convenience,  upon  an 
unimproved  street.  The  respondents  rely 
upon  the  cAnes  of  McK night  v.  Seattle,  39 
Wash.  516,  81  Pac.  098,  and  Tait  v.  King  I 
County,  85  Wash.  491,  148  Pac.  686.  In' 
L.R.A.1917F. 


the  first  of  these  cases,  we  said :  "The  walk 
was  not  built  by  the  city,  but  by  private 
parties,  and  it  is  claimed  that  there  was  no 
sufficient  evidence  to  the  effect  that  the  city 
had  accepted  it  as  a  part  of  the  highway. 
But  this  street  was  a  public  street  of  the 
appellant  city,  opened  to  the  use  of  the  pub- 
lic, and  the  city  was  bound  to  keep  it  in  a 
reasonably  safe  condition  for  use  by  the 
public.  If  this  sidewalk  rendered  the  street 
unsafe,  it  was  the  duty  of  the  city  to  re- 
move it  or  repair  it,  and' its  duty  in  this 
regard  is  not  aflfccted  by  the  fact  that  it 
may  not  have  constructed  the  walk." 

In  that  case,  it  appears  that  the  street 
was  open  to  the  use  of  the  public.  In  this 
case,  Twenty-Ninth  street,  sought  of  Pacif- 
ic avenue,  was  not  open  to  the  public.  It 
was  an  unimproved  street,  so  far  as  the  city 
was  concerned,  except  upon  the  west  side, 
where  there  was  a  sidewalk.  A  large  ditch 
ran  south,  down  near  the  middle  of  this 
street.  Mr.  Price,  on  the  opposite  side  of 
the  street,  had  obtained  permission  from  the 
city  to  build  a  private  roadway  to  his  wood- 
house  on  the  east  side  of  the  street.  There 
is  no  claim,  in  the  evidence,  that  Twenty- 
Ninth  street,  south  of  the  improved  part  of 
Pacific  avenue,  was  open  to  the  public  for 
any  purpose.  Apparently  it  was  an  unus- 
able street,  and  not  open  to  the  public.  The 
case  of  Tait  v.  King  County,  supra,  was  a 
case  where  a  roadway  had  been  adopted  by 
the  county,  and  had  been  permitted  to  be- 
come out  of  repair.  We  held,  in  that  case, 
that  it  was  the  duty  of  th^  county  to  re- 
pair the  road,  and  that  the  failure  of  the 
county  so  to  do  constituted  negligence,  for 
which  a  recovery  might  be  had.  Neither  of 
those  cases  decides  the  point  presented  here. 

The  respondent  relies  upon  a  number  of 
cases  from  other  jurisdictions,  generally  to 
the  efifect  that  a  municipality  is  liable  for 
the  defective  condition  of  a  street  or  side- 
walk, even  though  built  by  private  parties. 
We  think  there  can  be  no  doubt  of  this  rule, 
in  so  far  as  it  applies  to  streets  which  have 
been  thrown  open  to  public  use,  or  have  been 
improved  by  the  city,  or  by  private  owners 
along  the  street,  at  the  direction  of  the  city. 
In  the  case  of  Saulsbury  v.  Ithaca,  24  Hun, 
12,  where  one  Turner,  who  owned  a  house 
and  lot  on  the  east  side  of  Brindley  street, 
had  built  a  sidewalk  to  enable  his  tenants 
to  go  thereby  to  and  from  State  street, 
which  sidewalk  was  elevated  3  or  4  feet 
above  an  old  cellar  or  excavation,  into 
which  the  plaintiff  fell,  after  first  falling 
upon  the  sidewalk,  and  where  it  was  conced- 
ed that  the  city  never  aided  or  contributed 
to  the  building,  maintenance,  or  repair  of 
the  sidewalk,  or  any  other  sidewalk  at  that 
place,  and  had  never  ordered  the  sidewalk 
to  be  built,  the  court  said:     ''Under  thes^ 
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facts,  the  defendant  claims  that  the  build- 
ing of  a  sidewalk  along  Brindley  street  was 
within  its  discretion,  and  that  it  is  not  lia- 
ble in  a  private  action  for  omission  to  exer- 
cise discretionary  functions  for  the  benefit 
of  the  public  at  large.  Or,  to  use  the  lan- 
guage of  Judge  Dillon  (2  Mun.  Corp.  § 
753) :  'Where  a  corporation  has  a  discre- 
tion as  to  the  time  and  manner  of  making 
corporate  improvements,  ...  a  private 
action  will  not  lie  against  the  corporation 
for  omitting  or  neglecting  to  act;  and  the 
reason  is  that  such  powers  are  conferred  to 
be  exercised  or  not,  as  the  public  interest 
is  deemed  to  require.*" 

Then,  after  determining  that  the  power 
to  improve  streets  is  of  a  judicial  nature, 
the  court  said:  "The  act  of  Turner  in 
building  a  walk  to  his  tenant  house  from 
State  street  was  his  act,  and  not  the  act  of 
defendant.  It  was  not  an  obstruction  to  the 
street  calling  for  the  action  of  the  trustees 
to  remove  it.  It  was  not  an  illegal  use  of 
the  street  on  the  part  of  Turner  to  which 
defendant  could  object.  If  the  work  "was 
unskilfully  or  negligently  done,  or  if  it  was 
allowed  to  remain  in  an  unsafe  condition, 
it  was  not  the  fault  of"  defendant.  The  de- 
fendant is  not  connected  with  the  walk  so  as 
to  create  any  liability  by  reason  of  its 
condition.  A  liability  for  negligence  can  be 
established  against  a  municipality  only  by 
showing  negligence,  actual  or  constructive, 
by  its  officers  or  authority.  In  this  case  it 
is  not  shown." 

And  in  Hi  Her  v.  Sharon  Springs,  28  Hun, 
344,  in  referring  to  the  Saulsbury  Case, 
above  quoted,  it  was  said:  *'In  Saulsbury 
v.  Ithaca,  above  cited,  it  was  claimed  to 
be  the  absolute  duty  of  the  village  to  build 
sidewalks  wherever  it  had  streets.  And  this, 
it  was  held,  was  incorrect.  Nor' can  it  be 
said  that  whenever  a  street  is  opened  in 
any  part  of  a  city  or  village,  no  matter  how 
unfrequented,  if  an  occupant  lays  down 
stones  or  planks  along  the  side  of  his  prop- 
erty, the  city  or  village  at  once  becomes 
liable  to  keep  them  in  repair.  In  country 
roads  there  are  usually  no  sidewalks;  and 
evidently  it  must  be  left  to  the  judgment 
of  the  municipal  authorities  to  say  where 
sidewalks  are  needed,  and  how  wide  they 
should  be.  But  if  an  occupant  has  oon- 
Btructed  a  suitable  sidewalk,  not  for  his  own 
use  merely,  but  for  the  public,  and  if,  for 
many  years  the  public  have  used  it,  then 
the  municipal  authorities  may  be  considered 
to  have  practically  adopted  it." 

In  Crawford  v.  Griffin,  U3  Ga.  562,  38 
S.  E.  988,  10  Am.  Neg.  Rep.  26,  where  a 
private  property  owner  built  a  bridge  from 
the  street  to  the  sidewalk,  over  a  gutter  or 
ditch,  for  his  private  convenience,  and  where 
the  bridge  was  afterwards  removed  by  the 
L.R.A.19nF. 


city,  and  replaced,  the  court  said:  "It  was 
a  mere  private  bridge,  built  solely  for  the 
convenience  of  an  individual.  It  w^as  not 
shown  that  the  city  built  it.  The  mere 
fact  that  the  city  took  it  up  and  replaced  it, 
and  made  some  repairs  upon  it,  did  not  con- 
stitute it  a  public  bridge.  Tlie  city  being 
under  no  duty  to  keep  up  the  bridge,  its 
failure  to  do  so  was  not  negligence,  and  the 
plaintiff  could  not  recover." 

In  the  case  of  Ruppenthal  v.  St.  Louis, 
100  Mo.  213,  88  S.  W.  612,  where  an  80-foot 
street  had  been  improved  and  opened  to  th(; 
public,  in  the  center  thereof,  and  the  city 
had  not  invited  the  public  to  use  the  strips 
on  each  side  of  the  street,  it  was  held  that 
the  city  was  not  liable  for  injuries  to  a 
pedestrian  caused  by  a  defect  in  a  sidewalk, 
which  was  constructed  without  the  consent 
or  authority  of  the  city,  the  condition  of 
which  walk  was  such  as  to  indicate  to  a 
person  exercising  ordinary  care  that  the 
sidewalk  portion  of  the  street  had  not  been 
improved. 

It  is  not  the  duty  of  cities  to  improve 
all  streets  which  are  platted  within  the 
boundaries  thereof.  It  is  the  dutv  of  cities 
to  improve  only  streets  which  are  necessary, 
and  to  the  extent  necessary.  The  city,  of 
course,,  is  the  judge  of  such  necessity.  It 
would  be  impossible  for  any  city,  except 
one  which  is  thickly  populated,  to  improve 
all  its  streets  within  its  boundaries.  Where 
a  city  has  improved  its  streets,  of  course  it 
must  keep  such  streets  in  reasonable  repair 
for  the  uses  for  which  they  are  intended. 
Sidewalks  built  by  the  city,  or  under  the 
direction  of  the  city,  must,  of  course,  bo 
kept  in  reasonable  repair,  but  the  city 
ought  not  to  be  held  responsible  for  side- 
walks, or  walks  of  any  kind,  built  by  private 
individuals,  for  private  convenience,  in  re- 
mote, outlying  districts  of  the  city,  with- 
out notice  to  the  city. 

In  this  case  there  is  no  dispute  as  to 
the  fact  that  Twenty-Ninth  street,  south  of 
Pacific  avenue,  was  in  a  remote  part  of  thn 
city.  That  portion  of  the  street  was  not 
open  to  public  use.  It  had  never  been  im- 
proved. A  large  ditch,  or  slough,  ran  down 
near  the  center  of  the  street.  Mr.  Price, 
who  owned  property  on  the  east  side  of  the 
street,  had  obtained  permission  from  the 
city  to  build  a  private  way  from  Pacific  ave- 
nue to  the  rear  of  his  premises,  for  the  pur- 
pose of  hauling  wood  to  his  premises.  With- 
out the  permission  of  the  city,  and  without 
notice  to  the  city,  he  had  built  this  two- 
board  plankway,  for  his  own  convenience^ 
across  the  street,  to  connect  with  the  side- 
walk on  the  opposite  aide.  It  was  not 
shown  that  the  citv  had  notice  that  this 
walkway  was  built  or  being  used.  It  is 
claimed    that   the    walkway   had    remained 
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there  for  a  sufficient  length  of  time  that 
the  city  ehould  have  known  it ;  but  the  mere 
fact  that  the  city  should  have  known,  op 
the  fact  that  the  city  did  know  it,  did  not 
render  the  city  liable,  because  the  walk 
was  a  private  way,  for  the  private  conveni- 
ence of  Mr.  Price,  who  built  it. 

It  is  true,  one  or  two  neighbors  and  the 
mail  carrier  testified  that  they  had  used  the 
walkway.  Probably  other  persons  had  used 
it  for  the  purpose  of  going  to  Mr.  Price's 
home,  as  the  respondent  herself  did,  but 
clearly  that  would  not  render  this  private 
way  a  public  use.     It  was  a  private  walk 


for  a  private  person,  notwithatandibg  the 
fact  that  a  few  neighbors  frequently  used 
it  to  go  to  Mr.  Price's  house. 

We  are  satisfied,  for  these  reasons,  that 
there  was  no  liability  on  the  part  of  the 
city,  and  that  the  motion  for  a  directed  ver- 
dict should  have  been  sustained. 

The  judgment  is  therefore  reversed,  and 
the  cause  ordered  dismissed. 

Ellis,  Ch.  J.,  and  Holcomb,  Fullerton, 
and  Parker,  JJ.,  concur. 


Petition  for  rehearing  denied. 


OUEGOX  SUPREME  COURT. 
(Department  No.  2.) 

W.  E.  CHAPMAN,  Respt., 
v. 

FIRST     NATIONAL     BANK     OF     ROSE- 
BURG,  OREGON,  Appt. 

(72  Or,  492,  143  Pac.  630.) 

Bank  —  misappropriation  by  president 
—  liability. 

1.  A  bank  which  honors  a  memorandum 
check  by  its  president  in  his  own  favor 
upon  the  account  of  a  customer  is  answer- 
able to  the  customer  for  the  amount  thereby 
withdrawn  from  the  account,  although  the 
check  was  signed  by  the  name  of  the  cus- 
tomer, accompanied  by  the  president's  ini- 
tials, and  the  customer  had  requested  the 
president  to  loan  for  him  part  of  the  money 
which  he  had  on  deposit. 

For  other  caseSf  see  Banks,  IV,  a,  5,  in  Dig. 
1-52  N,  tS. 

Notice  —  knowlediice  of  bank  president 
*  liability  of  bank. 

2.  A  bank  is  chargeable  with  the  knowl- 
edge of  its  president  with  respect  to  the  mis» 
appropriation  by  the  president  of  a  deposit 
account  of  a  customer  to  his  own  use. 

For  other  cases,  see  Notice,  II.  o,  in  Dig. 
1-52  y.  8. 

(July  31,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Douglas  Coun- 
ty in  plaintiff's  favor  in  an  action  to  re- 
cover a  bank  deposit.     Affirmed. 
The  facts  are  stated  in  the  opinion. 


Mr.  O.  P.  Coshow,  for  appellant: 

If  the  president  of  the  bank  exceeded  his 
authority  or  negligently  loaned  plaintifTs 
money,  he  was  liable  to  plaintiff  therefor. 
The  bank  was  not  authorized,  nor  did  it 
have  the  power,  to  follow  the  money  or  to 
direct  the  manner  in  which  the  president 
should  loan  the  same  for  plaintiff. 

6  Cyc  524  (2) ;  Isham  v.  Post,  141  N.  Y. 
100,  23  L.R.A.  90,  38  Am.  St.  Rep.  766,  35 
N.  E.  1084;  Watson  v.  Fagner,  208  III.  136, 
70  K.  E.  23,  105  111.  App.  52;  Western  U. 
Teleg.  Co.  v.  Holcomb,  —  Tex.  Civ.  App.  — , 
152  S.  W.  190. 

A  bank  is  not  responsible  for  the  act  of 
an  officer,  though  done  within  the  l)anky  who 
id  acting  for  himself  or  as  agent  for  an- 
other. 

1  Bolles,  Bkg.  407;  State  Sav.  Bank  v. 
Montgomery,  126  Mich.  327,  86  N.  W.  879; 
Manhattan  Co.  v.  Lydig,  4  Johns.  377,  4 
Am.  Dec.  289;  School  Dist.  v.  De  Weese,  100 
Fed.  705;  Ellis  v.  First  Xat.  Bank,  22  R.  I. 
565,  48  Atl.  936. 

A  banic  may  pay  the  money  upon  oral 
order  or  transfer  it  from  one  account  to 
another,  and  such  oral  order  will  be  suffi- 
cient authority  and  justification  for  so 
doing. 

McEwen  v.  Davis,  39  Ind.  109;  Ellis  v. 
First  Nat.  Bank,  22  R.  I.  565,  48  Atl.  936 ; 
Neff  V.  Green  County  Nat.  Bank,  89  Mo. 
581,  1  S.  W.  747 ;  1  Morse,  Banks  &  Bkg. 
2d  ed.  §  313. 

A  banking  corporation  acts  through  its 
official  agents  and  is  held  strictly  to  the 
contracts  made  in  behalf  of  the  corporation, 


Note.  —  Generally  as  to  imputation  of 
knowledge  of  bank  officers  to  bank,  where 
officers  are  personally  interested,  see  notes 
to  Lilly  V.  Hamilton  Bank,  29  L.R.A.(X.S.) 
558,  and  First  Nat.  Bank  v.  Burns,  49 
L.R.A.(N.S.)  764. 

The  question  whether  knowledge  possessed 
by  an  officer  of  a  corporation  who  is  its  sole 
representative  in  the  transaction  in  question 
h  chargeable  to  it,  notwithstanding  that  he 
i<?  interested  advernelv  to  it  in  the  transac- 
L.R.A.1917F. 


tion,  is  discussed  in  the  note  to  Brookhouse 
V.  Union  Pub.  Co.  2  L.R.A.(N.S.)  903;  and 
see  later  case,  Tatum  v.  Commercial  Bank 
&  T.  Co.  L.R.A.1916C,  767,  and  other  cases 
cited  in  the  footnote  thereto. 

The  question  whether  a  bank  officer's 
knowledge  of  the  insolvency  of  the  bank, 
resulting  frpm  his  own  misconduct,  is 
chargeable  to  the  bank,  is  treated  in  the 
note  to  Pennintrton  v.  Third  Nat.  Bank,  45 
L.R.A.(N.S.)  781. 
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but  the  acts  of  such  officers  must  be  in  the 
line  of  their  duty  or  agency. 

WinBOT  V.  Lafayette  County  Bank,  18  Mo. 
App.  665;  Burris  v.  Bank  of  Buffalo,  70 
Mo.  App.  675. 

Mr.  Carl  E.  Wimberly,  for  respondent: 

Upon  the  principle  that  no  person  can 
act  as  agent  for  another  in  making  a  con- 
tract for  himself,  the  president  could  not 
act  for  the  bank,  for  plaintiff,  and  for  him- 
self in  the  same  transaction. 

1  Clark  &  S.  Agency,  1 ;  Hier  v.  Miller,  68 
Kan.  258,  63  L.R.A.  952,  75  Pao.  77  j 
Chrystie  v.  Foster,  9  C.  C.  A.  606,  26  U.  S. 
App.  67,  61  Fed.  551. 

The  bank  had  no  sufficient  authority  to 
pay  out  the  plaintiff's  money.  Authority 
to  loan  is  not  authority  to  withdraw  it 
irom  a  bank. 

Hier  v.  Miller,  supra;  Dixon  v.  Jackson 
Exch.  Bank,  149  Mo.  App.  686,  129  S.  W. 
481. 

The  existence  of  an  agent's  authority  is 
one  of  the  facts  to  be  determined  by  the 
jury,  but  what  acta  come  within  the  con- 
ferred power  is  a  question  of  law  for  the 
court's  determination. 

Anderson  v.  Adams,  43  Or.  622,  74  Pao. 
215;  Wollenberg  v.  Sykes,  40  Or.  163,  89 
Pac.  148;  Neppach  v.  Oregon  &  0.  R.  Co. 
49  Or.  374,  80  Pac.  482,  7  Ann.  Cas.  1035. 

Before  a  principal  can  be  charged  with 
having  ratified  an  unauthorized  act  of  his 
a^*ent,  it  must  be  shown  that  the  principal 
had  full  knowledge  of  all  the  facts. 

1  Clark  &  S.  Agency,  338,  §  141b;  Valley 
Bank  v.  Brown,  9  Ariz.  311,  83  Pac.  362; 
Reid  ▼.  Alaska  Packing  Co.  47  Or.  215,  83 
Pac.  139. 

McNary,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  a  deposit  of 
$600.  During  the  time  covered  by  the  trans- 
action defendant  was  a  corporation  engaged 
in  banking,  having  its  place  of  business  at 
Roseburg.  Plaintiff  avows  that  between  the 
months  of  October,  1909,  and  January,  1911, 
he  deposited  with  defendant,  for  his  own 
use,  benefit,  and  account,  the  sum  of  $782.05, 
and  that  during  the  intervening  time,  he 
A*»-ithdrew  from  the  bank  $182.05,  leaving  a 
balance  of  $600,  which  defendant  refuses  to 
pay.  Defendant  in  its  answer  denies  the 
indebtedness  and  alleges:  **That  the  plain- 
tiff withdrew  from  said  bank  the  total  sum 
of  his  deposits  therein,  to  wit,  $782.05." 
Plaintiff's  reply,  in  legal  effect,  consists  of 
a  reaiiirmation  of  the  matters  asserted  in 
his  complaint.  At  the  conclusion  of  the 
testimony  offered  by  defendant,  the  trial 
L.R.A.1917F. 


judge,  in  response  to  a  motion  interposed  by 
counsel  for  plaintiff,  directed  the  jury  to  re- 
turn a  verdict  in  favor  of  plaintiff  for  the 
full  amount  demanded.  Crystallized,  the 
assignments  of  error  present  but  one  griev- 
ance; namely,  that  the  trial  court  com- 
mitted a  legal  wrong  in  allowing  plaintiff's 
motion  for  a  directed  verdict.  Having  the 
laboring  oar,  defendant  offered  in  evidence 
a  deposition  of  T.  R.  Sheridan,  president 
of  the  bank  through  whom  the  transactios 
occurred. 

After  being  asked  if  plaintiff  said  any- 
thing about  the  money  on  deposit  with  the 
bank,   the   witness   said: 

He  told  me  that  he  did  not  need  all  the 
money  in  the  bank,  and  if  I  could  loan  it, 
naming  the  amount, — I  cannot  just  now  re- 
meml)er  how  much, — that  he  wanted  me  to 
do  so. 

Q.  What   did   you   do  with   the  money? 

A.  I  took  it  and  placed  my  note  in  an 
envelop  and  addressed  it  in  his  name  and 
put  it  in  the  letter  "C"  in  the  bank  vault, 
just  as  I  did  for  others  for  whom  I  made 
loans. 

Q.  Did  the  plaintiff  know  that  you  had 
loaned  his  money  for  him  prior  to  May  1, 
1913? 

A.  Yes;  for  he  asked  me  when  we  were 
in  the  First  National  Bank  Building,  and 
after  we  removed  to  the  Douglas  County 
National  Building  he  came  in  and  asked  me 
two  or  three  times  if  I  had  collected  the 
interest  on  his  money.  I  told  him,  "No," 
but  I  would  get  it  for  him. 

TTie  witness  further  deposed  that  the 
plaintiff  made  no  objection  to  the  loan,  but 
appeared  satisfied  when  told  that  the  money 
would  draw  interest.  Defendant's  evidence 
farther  reveals  the  fact  that  the  president 
of  the  bank  drew  the  money  by  means  of  a 
memorandum  check  to  which  he  signed 
plaintiff's  name,  appending  thereunder  the 
letter  "T,"  which  is  the  first  initial  of  his 
name. 

On  behalf  of  defendant,  S.  A.  Sanford 
was  called  as  a  witness,  and  declares  that 
he  was  cashier  of  the  bank  during  the  time 
covered  by  the  controversy,  and  in  answer  to 
the  question,  "Do  you  know  what  was  done 
with  the  money?"  said: 

Yes;  it  was  loaned  to  Mr.  Sheridan. 

Q.  Now  you  may  state  whether  or  not 
any  evidence  of  tha^t  loan  was  given  by  Mr. 
Sheridan. 

A.  The  note  of  Mr.  Sheridan  for  $600 
in  an  envelop.    .    .    . 

Q.  Who  had  control  of  that  envelop   in 
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which  that  note  of  $600  was  placed?  Where 
was  it,  in  the  First  National  Bank? 

A.  It  was  in  a  pigeonhole  where  we  file 
all  of  our  customers'  papers,  under  the 
Utter  "C." 

Q.  Who  had  control  of  it? 

A.  -It  was  placed  in  the  bank. 

Mr.  Sanford  further  stated  that,  as  cash- 
ier of  the  bank,  he  did  not  pay  the  money 
over  to  the  president  on  tlie  memorandum 
check,  and  that  he  had  no  knowledge  of  the 
payment  of  the  money  until  a  few  months 
prior  to  the  institution  of  the  action,  when 
plaintiff  presented  a  check  drawn  against 
the  deposit  and  demanded  payment  thereof. 
As  a  concluding  witness,  Mr.  Harry  Staple- 
ton  testified  that  he  was  clerk  in  the  bank 
at  the  time  of  the  proceedings  in  question, 
and  that  he  talked  with  plaintiff  more  than 
a  year  after  the  occurrence,  and  that  plain- 
tiff inquired  concerning  the  return  of  Mr. 
Sheridan,  and  said  that  'iie  (Sheridan) 
liad  some  of  his  money,  and  he  did  not  have 
anything  to  show  for  it."  On  cross-examin- 
ation the  witness  said:  "Plaintiff  did  not 
say  that  Sheridan  had  borrowed  the  money 
from  him."  Upon  this  state  of  the  record, 
the  circuit  court  directed  a  verdict  in  favor 
of  plaintiff. 

The  touchstone  bv  which  we  determine 
the  liability  of  the  defendant  is  the  legal 
♦  ffect  of  the  acts  of  the  president  of  the  de- 
fondant  bank.  Therefore  the  matter  of  great- 
t'st  import  in  this  case  is  the  location  of  the 
boundary  between  individual  liability  and 
corporate  responsibility.  Was  the  trans- 
action merely  a  private  affair  of  Mr.  Sheri- 
dan, the  president  of  the  bank,  or  was  his 
act  that  of  the  bank?  The  doctrine  is  pro- 
verbial that,  if  money  is  left  with  a  bank 
to  be  loaned,  the  bank  is  an  agent  of,  and 
not  a  debtor  to,  the  depositor;  but,  if  the 
bank  lends  the  money  in  good  faith  and 
e.xercises  due  care,  it  is  not  liable  to  the 
customer  in  the  event  of  a  pecuniary  loss. 
5  Cyc.  524;  Sqtiires  v.  First  Nat.  Bank,  69 
111,  App.  134. 

In  this  case  all  admit  that  the  money 
was  on  deposit  with  the  defendant  bank  at 
the  time  plaintiff  requested  that  a  *'loan" 
be  effected,  thereby  creating  the  relation  be- 
tween the  parties  litigant  of  debtor  and 
creditor.  The  money  being  on  deposit  at 
the  time  of  its  appropriation  by  the  presi- 
dent, the  board  of  directors,  as  the  "mind" 
of  the  corporation,  having  a  general  super- 
intendency  over  and  the  management  of  the 
business  affairs*  and  transactions  of  the 
bank,  was  bound  to  know  of  the  relation 
existing  between  plaintiff  and  defendant 
and  the  incidental  duties  flowing  therefrom. 
L.R.A.1917F. 


So  defendant,  in  honoring  the  memorandum 
check  bearing  the  name  of  plaintiff  as  signed 
by  Sheridan,  president  of  the  bank,  made 
the  act  of  the  president  the  act  of  itself.  If 
Sheridan  had  converted  the  monev  without 
the  bank  having  received  it  or  without  cred- 
it being  given  to  plaintiff  on  its  books,  the 
bank  would  not  then  be  liable.  But  when  it 
receives  funds  which  go  into  the  bank,  it  is 
chargeable  with  all  the  knowledge  possessed 
by  the  president,  and  is  liable  for  any  mis- 
appropriation by  that  officer.  Tlie  testimony 
produced  on  behalf  of  defendant  further 
shows  that  the  note  of  the  president,  exe- 
cuted as  evidence  of  the  withdrawals  of  the 
deposit,  was  placed  in  a  "pigeonhole"  where 
were  filed  the  papers  of  other  customers  of 
the  bank. 

Surely  the  declaration  of  the  depositor 
to  the  president  of  the  bank  "that  he  did 
not  need  all  the  money  in  the  bank,  and 
if  the  president  would  loan  it  that  he  want- 
ed him  to  do  so,"  would  not  be  authority 
sufficient  for  the  president  to  sign  to  a 
memorandum  check  the  name  of  the  depos- 
itor and  contemporaneously  appropriate 
the  money  to  his  own  private  use. 

Had  the  character  of  the  loan  been  un- 
bosomed to  plaintiff,  a  failure  to  repudiate 
the  transaction  may  have  constituted  a  rati- 
fication;  yet  no  principle  of  law  is  better 
settled  than  that  the  ratification  of  an  act 
of  an  agent  previously  unauthorized  must, 
in  order  to  bind  the  principal,  be  with  full 
knowledge  of  all  material  facts.  If  the 
e^isential  facts  are  either  suppressed  or  un- 
known, the  ratification  is  treated  as  in- 
valid, because  founded  in  mistake  or  fraud. 
Valley  Bank  v.  Brown,  9  Aria.  311,  83  Pac. 
362;  Owings  v.  Hull,  9  Pet.  607,  9  L.  ed. 
246;  Combs  v.  Scott,  12  Allen,  493.  In  thin 
case  ratification  is  neither  pleaded  nor 
proven.  We  think  that,  where  a  person 
occupying  the  position  of  president  of  a 
bank  appropriates  money  on  deposit  to  his 
use,  that  the  knowledge  of  the  officer  should 
be  treated  as  that  of  the  bank,  and  that  the 
bank  is  liable  to  the  depositor  therefor; 
otherwise  those  dealing  with  the  bank 
would  be  remediless  in  case  of  fraud  or  mis- 
appropriation on  the  part  of  an  ofiicer. 
Smith  V.  Anderson,  57  Hun,  72,  10  N.  Y. 
Supp.  278;  Concord  v.  Concord  Bank,  16  N. 
H.  26;  1  Michie,  Banks  &  Bkg.  §  112. 

The  judgment  must  be  affirmed. 

McBricle,  Ch.  J.,  and  Eakln  and  Bean, 
JJ.,  concur. 

Petition  for  rehearing  denied  October  6, 
1914. 
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K.  M.  BAKER  et  al.,  Appts., 

V. 

BERRY  HILL  MINERAL  SPRINGS  COM- 
PANY  OF  VIRGINIA  et  al. 

(112  Va.  280,  71  S.  E.  626.) 

Principal  and  a^ont  —  fraudnlent 
transaction  of  ag:ent  —  knowledge  Of 
principal. 

1.  A  bank  is  not  charged  with  the  knowl- 
edge of  its  president  and  managing  officer 
that  he  is  perpetrating  a  fraud  on  a  cub* 
tomer,  so  as  to  prevent  its  enforcing  pay- 
ment of  his  note,  given  to  it  as  part  of  the 
transaction,  wliere  the  president  induces  the 
customer  to  surrender  stock  and  securi- 
ties of  a  corporation  to  facilitate  a  reorgani- 
zation, in  consideration  of  stock  in  the  new 
company  and  a  promise  that  the  bank  will 
discotrnt  and  carry  his  note  for  a  certain 
amount  until  the  president  can  sell  a  por- 
tion of  the  stoek  given  him,  to  enable  him 
to  take  up  the  note. 

For  other  cases,  see  Xoticc,  II,  in  Dig.  1-52 

y.  8. 

Same  —  disconnt  of  note  —  ratification 
of  promise. 

2.  The  discounting  by  a  bank  of  a  note 
for  one  to  whom  its  president  has  promised 
such  discount  as  part  of  a  fraudulent  scheme 
to  induce  him  to  part  with  securities  is  not 
such  a  ratification  of  the  promise  of  the 
president  as  to  require  it  to  carry  the  note 
until  a  certain  time,  according  to  the  presi- 
dent's agreement. 

For  other  cases,  see  Banks,  III.  6,  in  Dig. 
1-52  y.  8. 

Pleading  —  motion  to  dissolve  injunc- 
tion —  failnre  to  answer  amended 
bin. 

3.  That  an  answer  has  not  been  filed  to 
an  amended  bill  before  the  filing  of  a  mo- 
tion to  dissolve  an  injunction  which  had 
been  granted  on  the  original  bill,  which 
thereafter  was  held  to  be  insufficient,  will 
not  prevent  the  consideration  of  the  motion, 
if  there  was  nothing  new  in  the  amended 
bill. 

For  other  cases,  see  Pleading,  /,  n,  in  Dig. 
1-52  y.  8. 

(June  8,  1911.) 

APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  for  Culpeper  Coun- 
ty dissolving  an  injunction  against  the  de- 
fendant bank,  restraining  it  from  collecting 
from  complainants  certain  negotiable  notes 
executed  by  them,  which  were  alleged  to 
have  been  discounted  by  said  bank.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Note. « As  to   imputation  of  knowledge 
of  bank  officer  to  bank,  where  officer  is  per- 
sonally interested,  see  footnote  to  Chapman 
V.  First  Nat.  Bank,  ante,  300. 
L.R.A.1917F. 


Messrs.  Rixey  A  Hiden,  John  S.  Bar- 
bour, and  C  Hilton  Jackson  for  appel- 
lants. 

Messrs.  Grimsley  &  Miller,  for  appel- 
lees: 

If  the  lower  court  is  of  the  opinion,  on 
the  showing  made  on  the  motion  to  dissolve 
an  injunction,  that  the  plaintiff's  in  the 
injunction  bill  will  not  be  able  to  make  out 
their  case  on  final  hearing,  the  injunction 
will  be  dissolved. 

Ingles  V.  Straus,  91  Va.  209,  21  S.  E. 
490;  Clinch  River  Mineral  Co.  v.  Harrison, 
91  Va.  122,  21  S.  E.  660. 

The  defendant  bank  had  no  power  to  en- 
ter into  the  alleged  contract. 

Head  v.  Providence  Ins.  Co.  2  Cranch,  127, 
2  L.  ed.  229;  Morse,  Banks  &  Bkg.  §  56; 
Dresser  v.  Traders*  Nat.  Bank,  165  Mass. 
120,  42  N.  E.  507;  First  Nat.  Bank  v.  Hoch, 
89  Pa.  324,  33  Am.  Rep.  769;  Matthews  v. 
Skinker,  62  Mo.  329,  21  Am.  Hep.  425; 
First  Nat.  Bank  v.  Pierson,  24  ^linn.  140, 
31  Am.  Rep.  341;  Hood  v.  New  York  &  N. 
H.  R.  Co.  22  Conn.  502,  9  Am.  Ncg.  Cas. 
149;  Weckler  v.  First  Nat.  Bank,  42  Md. 
581,  20  Am.  Rep.  95. 

S.  R.  Smith  possessed  no  inherent  power, 
as  president  of  the  bank,  to  make  the  con- 
tract. 

Hodge  V.  First  Nat.  Bank,  22  Gratt.  58; 
1  Morse,  Banks  &  Bkg.  §  143;  10  Cyc.  907, 
911;  Minnesota  Lumber  Co.  v.  Hobbs,  122 
Ga.  20,  49  S.  E,  783;  Swindell  v.  Bain- 
bridge  State  Bank,  3  Ga.  App.  364,  60  S. 
£.  13. 

There  was  no  ratification  by  tlie  bank  of 
Smith's  acta. 

Swindell  v.  Bainbridge  State  Bank,  supra. 

The  answer  to  the  original  bill  ia  also  an 
answer  to  the  amended  bills  subsequently 
filed,  and  a  plea  to  a  declaration  is  also  a 
plea  to  an  amended  declaration. 

Power  V.  Ivie,  7  Leigh,  161;  Throckmor- 
ton V.  Throckmorton,  86  Va.  770,  11  S.  £. 
289. 

Notice  to  the  bank,  when  fraud,  is  con- 
nected with  the  transaction,  cannot  be  im- 
puted through  its  president,  because  he  was 
engaged  in  accomplishing  something  for  his 
own  benefit,  and  was  acting  adversely  to  the 
interest  of  the  bank. 

Brookhouse  v.  Union  Pub.  Co.  73  N.  H. 
368,  2  L.R.A.(N.S.)  993,  111  Am.  St.  Rep. 
623,  62  Atl.  219,  6  Ann.  Cas.  679;  Victor 
Gold  &  S.  Min.  Co.  v.  National  Bank,  15 
Utah,  391,  49  Pac.  826;  Allen  v.  South  Bos- 
ton R.  Co.  150  Mass.  200,  5  L.R.A.  716,  15 
Am.  St.  Rep.  186,  22  N.  E.  919;  Indian  Head 
Nat.  Bank  v.  Clark,  166  Mass.  27,  43  N.  E. 
912;  Gunster  v.  Scranton  Illuminating,  H. 
&  P.  Co.  181  Pa.  327,  59  Am.  St.  Rep.  850, 
37  Atl.  560;  2  Pom.  Eq.  Jur.  3d  ed.  §  875; 
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1  Am.  &  Eng.  Enc.  Law,  2d  ed.  1145  and 
notes;  Martin  v.  South  Salem  Land  Co.  94 
Va.  58,  26  S.  E.  591 ;  Seaverns  v.  Presbyterian 
Hospital,  173  111.  414,  04  Am.  St.  Rep.  125, 
50  N.  E.  1079;  Innerarity  v.  Merchants* 
Nat.  Bank,  139  Mass.  332,  52  Am.  Rep.  710, 
1  N.  E.  282;  Franklin  Min.  Co.  v.  O'Brien, 
22  Colo.  129,  55  Am.  St.  Rep.  118,  43  Pae 
1016,  18  Mor.  Min.  Rep.  331. 

Messrs.  Waite  &  Perry  also  for  appel- 
lees. 

Cardwell,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  second  appeal  of  this  case  to 
this  court.  The  original  and  amended  bills 
filed  by  appellants  seek  a  rescission  of  a 
contract  which  it  is  alleged  they  were  fraud- 
ulently induced  to  enter  into  by  S.  R.  Smith 
and  W.  E.  Coons,  and  to  enjoin  the  Culpeper 
National  Bank,  Virginia,  from  collecting 
by  suit  certain  negotiable  notes  executed 
by  the  appellants  as  a  part  of  the  alleged 
fraudulent  scheme,  and  which  notes,  ac- 
cording to  the  allegations  of  the  bill,  were 
discounted  by  said  bank  with  actual  notice 
and  actual  participation  of  the  bank  in  the 
wrong  and  fraud  perpetrated  by  Smith  and 
Coons  upon  appellants. 

The  facts  and  circumstances  alleged  in 
the  original  and  first  amended  bills,  and  all 
that  had  been  done  to  the  injury  of  appel- 
lants pursuant  to  the  alleged  fraudulent 
purposes  of  Smith  and  Coons,  are  fully  and 
clearly  set  out  in  the  opinion  of  this  court 
by  Whittle,  J.,  on  the  former  appeal  (109 
Va.  776,  65  S.  E.  656),  and  need  not  be 
repeated  at  length  here.  The  decree  entered 
by  this  eourt  at  the  former  hearing  of  the 
cause  reversed  the  decree  of  the  circuit 
court  sustaining  the  demurrer  of  the  Cul- 
peper National  Bank  to  the  original  and 
first  amended  bills,  dismissing  the  same  as 
to  the  bank,  and  dissolving  the  injunction 
theretofore  awarded,  and  remanded  the 
cause  for  further  proceedings  therein  to  be 
had  not  in  conflict  with  the  views  expressed 
in  this  court's  opinion. 

The  cause  having  been  remanded,  the  de- 
fendant bank  gave  notice  to  appeUants  of  a 
motion  to  dissolve  the  injunction  which  had 
been  granted  against  it  on  the  original  bill, 
which  injunction  restrained  the  bank  from 
collecting  of  complainants  the  notes  above 
referred  to,  aggregating  about  $4,500,  dis- 
counted by  the  bank,  and  which  were  then 
due  and  payable.  This  motion,  according 
to  the  notice,  was  to  be  made  before  the 
circuit  court  on  the  26th  day  of  June,  1909; 
but  by  a  consent  decree  entered  on  that  day 
the  motion  was  ordered  to  be  docketed  and 
the  hearing  thereof  continued  to  the  4th 
day  of  September,  1909,  when  it  was  heard 
upon  the  notice,  the  original  and  two 
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amended  bills  of  the  complainants,  the  an* 
swer  of  the  defendant  bank  to  the  original 
and  first  amended  bills,  and  its  answer  to 
the  second  amended  bill,  filed  over  the  ob- 
jection  of  the  complainants,  said  answer 
being  substantially  the  same  as  its  answer 
to  the  original  and  first  amended  bills,  the 
afiidavits  of  complainants  and  others  as  to 
the  value  of  certain  lands  involved  in  the 
litigation,  and  upon  an  agreed  statement 
of  facts  and  certain  record  evidence — the 
complainants,  appellants  here,  relying  also 
on  the  answers  of  S.  Russell  Smith,  W.  £. 
Coons,  the  defendant  bank,  and  the  Berry 
Hill  Mineral  Springs  Company;  the  defend- 
ant bank,  appellee  here,  upon  the  answers 
of  Smith,  Coons,  and  the  Berry  Hill  Min- 
eral Springs  Company,  afiidavits  of  the  pres- 
ent cashier  of  the  bank  and  all  of  its  di- 
rectors, except  T.  C.  Smith,  and  other 
affidavits  as  to  value  of  the  land,  etc.,  tender 
of  stock,  and  certain  statements  agreed 
upon.  Whereupon  the  case  was  fully  argued 
and  bv  consent  submitted  to  the  court  for 
decision  in  vacation,  and  at  the  December 
term,  1909,  the  decree  from  which  this  ap- 
peal is  taken  was  entered,  dissolving  the 
injunction  which  had  been  theretofore 
awarded  against  the  defendant  bank. 

Quite  a  number  of  questions  have  been 
raised  and  argued  on  this  appeal ;  but  in  the 
view  we  take  of  the  case  it  is  only  necessary 
for  us  to  consider  the  relation  of  the  ap- 
pellee to  the  appellants  with  respect  to  the 
transaction  which  it  is  alleged  the  latter 
had  with  S.  Russell  Smith  and  W.  E.  Coons, 
and  by  which  it  is  claimed  they  were  de- 
frauded, of  which  fraud  appellee  had  knowl- 
edge and  in  which  it  participated. 

llie  original  and  amended  bills  contain 
substantially  the  same  allegations,  and  the 
affidavits  read  by  appellants  in  resisting  the 
motion  to  dissolve  the  injunctions  practi- 
cally reiterate  the  allegations  of  the  original 
and  amended  bills.  The  facts  charged  in 
the  bills  and  stated  in  the  affidavits  are  that 
appellants  were,  prior  to  and  during  the 
year  1904,  the  owners  of  three  notes,  aggre- 
gating $45,000,  wliich  were  secured  by  a 
deed  of  trust  on  169|  acres  of  land  in  Cul- 
peper county,  Virginia,  belonging  to  the 
Berry  Hill  Mineral  Springs  Company  of 
Virginia,  a  corporation,  and  600  shares  of 
stock  in  said  corporation,  and  that  on  the 
last-named  date  S.  Russell  Smith,  who  was 
president  of  the  appellee  bank,  and  treasurer 
of  Culpeper  county,  and  W.  E.  Coons,  clerk 
of  the  circuit  court  of  Culpeper  county,  both 
of  whom  are  w^ell  known  and  prominent 
men,  called  upon  appellants  at  their  home 
in  Culpeper  county,  Virginia,  for  the  pur- 
pose of  fraudulently  inducing  them  to  enter 
into  a  reorganization  scheme,  whereby  the 
Berry  Hill  Mineral  Springs  Company  would 
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be  reorganized  upon  a  certain  plan,  which 
is  set  out  in  appellants'  original  bill;  that 
in  order  to  induce  appellants  to  accept  the 
proposed  scheme,  and  to  mark  satisfied  the 
deed  of  trust  securing  their  said  notes,  ag- 
gregating $45,000,  and  to  surrender  the  600 
shares  of  stock  in  the  company,  the  said 
Smith  and  Coons  made  the  representations 
and  promises  set  out  in  the  original  bill,  and 
which  are  stated  in  the  opinion  on  the  for- 
mer appeal  of  this  case,  supra;  that  appel- 
lants, relying  and  acting  solely  upon  said 
representations,  during  the  month  of  March, 
1005,  surrendered  their  stock  and  the  notes, 
and  marked  the  said  deed  of  trust  satisfied; 
that  the  new  company,  which  Smith  and 
Coons  were  to  organize,  was  afterwards  or- 
ganized, and  $40,000  worth  of  its  stock 
issued  to  appellants;  that  Smith  and  Coons, 
and  each  of  them,  expressly  represented 
and  promised  that  within  two  years  all  the 
stock  to  be  issued  to  appellants  in  the  new 
company  would  be  redeemed  or  purchased 
at  its  par  value  by  Smith  personally,  and 
he  reserved  the  right  to  do  so,  none  of 
which  promises  made  by  Smith  and  Coons 
were  kept,  but  were  all  broken,  and  appel- 
lants were  deceived  and  defrauded  out  of 
their  property.  With  respect  to  the  ap- 
pellee bank's* connection  with  and  participa- 
tion in  the  fraud  charged  against  Smith 
and  Coons,  it  is  charged  in  the  amended 
bills  and  stated  in  the  affidavits  for  appel- 
lants, read  on  the  motion  to  dissolve  the 
injunction,  that  appellee,  through  the  said 
S.  Russell  Smith,  its  president,  agreed  that 
if  appellants  would  go  into  this  reorganiza- 
tion scheme  with  Smith  and  Coons,  and  sur- 
render their  600  shares  of  stock  in  the  old 
company,  and  accept  $40,000  worth  of  stock 
in  the  new  company  which  Smith  and  Coons 
proposed  to  organize,  to  lend  them  (appel- 
lants) $4,.500  and  accept  their  notes  for 
that  amount,  and  to  carry  the  said  notes 
upon  renewals  of  the  same  from  time  to  time 
until  Smith,  in  his  individual  capacity,  sold 
for  appellants  enough  of  their  $40,000  worth 
of  stock  in  the  new  company  at  par  to  pay 
off  the  loan  of  the  $4,500  by  the  bank. 

Practically  the  claim  made  against  the 
appellee  bank  is  that  it  agreed,  through 
Smith,  its  president,  that  if  Sinith  were 
unsuccessful  in  selling  a  sufficient  amount 
of  appellant's  stock  in  said  new  company 
to  pay  off  the  notes  given  by  them  to  the 
appellee  for  the  loan  of  the  $4,600,  payment 
of  said  notes  was  not  to  be  demanded  of  ap- 
pellants. Appellee  made  the  loan  of  $4,500 
to  appellants,  by  discounting  their  notes  for 
the  same,  which  notes  became  due  and  were 
several  times  renewed;  but  finally  appellee 
refused  to  renew  the  notes  any  longer,  and 
demanded  their  payment,  which  being  re- 
fused, a  suit  against  appellants  was  insti- 
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tuted  for  the  collection  of  the  notes,  and 
solely  upon  the  allegation  of  an  ligreement 
on  the  part  of  appellee,  made  through  Smith, 
its  president,  not  to  attempt  to  collect  said 
notes  until  enough  of  the  stock  of  appel- 
lants in  said  new  company  should  be  sold, 
and  from  the  proceeds  of  said  sale  the  notes 
could  be  paid  off,  the  injunction  in  this 
cause,  staying  the  hands  of  the  appellee  in 
said  suit  for  the  collection  of  said  notes, 
was  awarded. 

The  sum  and  substance  of  the  relief 
prayed  in  the  bills  in  this  clause  is:  <  1 )  That 
appellants'  contract  with  Smith  and  Coons 
be  rescinded,  their  deed  of  trust  given  by 
the  old  company,  securing  them,  re-estab- 
lished, and  that  their  stock  in  the  old  com- 
pany be  given  back  to  them  ( i.  e.,  that  they 
be  placed  in  statu  quo) ;  and  (2)  failing 
in  their  demand  to  be  placed  in  statu  quo, 
they  ask  that  th«ir  contract  with  Smith 
and  Coons  be  specifically  enforced  (i,  e., 
that,  with  respect  to  appellee,  its  hands 
shall  be  stayed  as  to  any  effort  on  its  part 
to  collect  the  notes  given  for  the  Iqan  of  tlie 
$4,500  until  Smith  and  Coons  fully  perform 
their  contract  with  appellants ) . 

Actual  notice  to  appellee  of  the  alleged 
fraud  of  Smith  and  Coons  upon  appellants 
is  not  even  claimed;  but  their  sole  reliance 
in  resisting  the  dissolution  of  the  injunc- 
tion aw^arded  in  the  ease  was  that  construc- 
tive notice  to  appellee  is  to  be  imputed,  for 
the  reason  that  Smith  was,  at  the  time  of 
the  alleged  fraudulent  transaction,  appel- 
lee's president  and  its  controlling  and  uian- 
aging  officer,  and  presumed  to  have  had 
authority  to  act  for  appellee  in  his  said 
transactions  with  appellants.  Tlie  cbntrol- 
ling  question,  therefore,  for  our  determina- 
tion, is  whether  or  not  constructive  knowl- 
edge of  the  alleged  fraud  can  be  rightly  and 
legally  imputed  to  appellee  from  the  fact 
that  Smith  was  the  president  of  the  appel- 
lee bank  and  alleged  to  be  the  sole  manager 
of  its  affiairs,  and,  in  order  to  carry  out 
the  alleged  fraud  on  the  appellants,  it  be- 
came necessary,  on  Smith's  account,  to  dis- 
count the  notes  in  question  for  appellants 
in  the  bank,  in  which  latter  transaction  a 
fraud  was  also  perpetrated  on  the  bank. 

Undoubtedly  it  is  a  well-established  gen- 
eral rule  that  knowledge  of  the  agent  is 
knowledge  of  the  princippl,  and  that  the 
principal  is  ordinarily  chargeable  with  the 
knowledge  acquired  by  his  .agent  in  execut- 
ing his  agency,  and  is  subject  to  the  lia- 
bilities which  such  knowledge  imposes;  and 
bv  some  authorities  it  is  maintained  that 
this  rule  is  especially  applicable  to  corpora- 
tions, which  can  deal  alone  with  the  public 
through  their  officers  and  agents,  and  could 
not  otherwise  be  affected  with  notice;  but 
this  rule  has  its  exceptions,  one  of  which 
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applies  to  this  case.  The  agent  here  is  al- 
leged, and  by  the  affidavits  and  agreed  facts 
is  proved,  to  have  engaged  in  an  independ- 
ent fraudulent  transaction  on  a  third  per- 
son for  his  own  benefit,  and,  at  the  same 
time,  in  order  to  accomplish  the  fraud,  has 
also  perpetrated  a  fraud  upon  his  own  prin- 
cipal. 

In  Pomeroy's  Eq.  Jur.  vol.  2,  3d  ed.  §  675, 
the  author  says:  "It  is  now  settled,  by  a 
series  of  decisions  possessing  the  highest 
authority,  that  when  an  agent  or  attorney 
has,  in  the  course  of  his  employment,  been 
guilty  of  actual  fraud,  contrived  and  car- 
ried out  for  his  own  benefit,  by  which  he 
intended  to  defraud,  and  did  defraud,  his 
own  principal  or  client,  as  well  as,  perhaps, 
the  other  party,  and  the  very  perpetration 
of  such  fraud  involved  the  necessity  of  his 
concealing  the  facts  from  his  own  client, 
then,  under  such  circumstances,  the  prin- 
cipal is  not  charged  with  constructive  no- 
tice of  facts  known  by  the  attorney,  and 
thus  fraudulently  concealed.  In  other 
words,  if,  in  the  course  of  the  same  transac- 
tion in  which  he  is  employed,  the  agent 
commits  an  independent  fraud  for  his  own 
benefit,  and  designedly  against  his  principal, 
and  it  is  essential  to  the  very  existence  or 
possibility  of  such  fraud  that  he  should 
conceal  the  real  facts  from  his  principal, 
then  the  ordinary  presumption  of  a  com- 
munication from  the  agent  to  his  principal 
'ails.  On  the  contrary,  a  presumption  arises 
that  no  communication  was  made,  and  con- 
sequently the  principal  is  not  affected  with 
constructive  notice.  The  courts  have  care- 
fully confined  the  operation  of  this  excep- 
tion to  the  condition  described,  where  a 
presumption  necessarily  arises  that  the 
agent  did  not  disclose  the  real  facts  to  his 
principal,  because  he  was  committing  such 
an  independent  fraud  that  concealment  was 
essential  to  its  perpetration." 

In  Innerarity  v.  Merchants'  Nat.  Bank, 
139  Mass.  332,  52  Am.  Rep.  710,  1  N.  E. 
282,  the  opinion  says:  '^While  the  knowl- 
edge of  an  agent  is  ordinarily  to  be  im- 
puted to  the  principal,  it  would  appear  now 
to  be  well  established  that  there  is  an  ex- 
ception to  tl^e  construction  or  imputation 
of  notice  from  the  agent  to  the  principal  in 
cases  of  such  conduct  by  the  agent  as  raises 
a  clear  presumption  that  he  would  not  com- 
municate the  fact  in  controversy,  as  where 
the  communication  of  such  a  fact  would 
necessarily  prevent  the  consummation  of  a 
fraudulent  scheme  which  the  agent  was  en- 
gaged in  perpetrating." 

There  are  cases  which  sepmingly  sanction 
the  view  that  the  exception  to  the  general 
rule  does  not  apply  to  directors,  presidents, 
and  other  such  managing  officers  of  a  cor- 
poration, through  whom  alone  the  corpora- 
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tion  can  act;  but  in  the  well-considered  case 
of  JBarnes  v.  Trenton  Gaslight  Co.  27  N.  J. 
Eq.  33,  the  opinion  says:  The  rule  based  on 
the  presumption  that  the  agent  has  com- 
municated the  facts  to  his  principal  does 
not  apply  where  the  agent's  (though  an 
officer  of  a  corporation)  interest  is  opposed 
to  that  of  his  principal,  for  in  such  a  trans- 
action the  officer  stands  as  a  stranger  to  the 
company.  Hifi  interest  being  opposed  to 
the  interest  of  the  company,  the  presump- 
tion is  not  that  he  will  communicate  his 
knowledge  to  the  company,  but  that  he  will 
conceal  it;  that  where  an  officer  of  a  cor- 
poration is  dealing  in  his  own  interest,  op- 
posed to  theirs,  he  must  be  held  not  to  rep- 
resent them  in  the  transaction,  so  as  to 
charge  them  with  the  knowledge  he  may  pos- 
sess, but  which  he  has  not  communicated  to 
them,  and  which  they  do  not  otherwise  pos- 
sess,— citing  a  number  of  decisions  by  both 
English  and  American  courts. 

Another  instructive  case  in  point  is  that 
of  Brookhouse  v.  Union  Pub.  Co.  73  N.  H. 
308,  2  L.R.A.(N.S.)  993,  111  Am.  St.  Rep. 
623,  62  Atl.  219,  6  Ann.  Cas.  675,  to  which 
there  is  an  extended  note  in  the  last-named 
publication  reviewing  a  great  number  of 
decided  cases;  the  conclusion  being  that  the 
exception  to  the  broad  proposition  that  no- 
tice to  the  agent  is  notice  to  the  principal, 
viz.,  where  the  knowledge  is  acquired  by  an 
ofiicer  of  a  corporation,  while  not  acting 
for  the  corporation,  but  while  acting  for 
himself,  is  not  imputable  to  the  corpora- 
tion, finds  support  in  the  decisions  of  the 
highest  courts  of  England,  the  United  States 
courts,  and  the  courts  of  twenty-seven  states 
of  the  Union,  citing  the  cases. 

In  Gunster  v.  Scrantom  Illuminating  H. 
&  P.  Go.  181  Pa.  327,  59  Am.  St.  Rep.  650, 
37  Atl.  550,  the  question  is  elaborately  and 
ably  discussed,  and  a  number  of  the  cases 
relied  on  by  counsel  for  appellants  to  sus- 
tain their  side  of  the  question  are  criticized. 

The  opinion  of  this  court  in  Martin  v. 
South  Salem  Land  Co.  94  Va.  58,  26  S.  E. 
600,  is  in  line  with  the  long  list  of  cases  to 
which  the  above  cited  belong,  and  says :  "A 
corporation  is  not  affected  by  the  knowl- 
edge of  an  agent,  when  he  himself  contracts 
with  it,  or  otherwise  deals  with  it  in  a 
transaction  in  which  his  interests  are  op- 
posed to  the  interests  of  the  company,  for 
in  such  a  transaction  he  could  not  repre- 
sent the  company." 

It  is  believed  that  no  case  can  be  found 
deciding  that  when  the  agent  was  acting 
for  himself  in  a  transaction,  and  in  that 
same  transaction  defrauded  his  principal, 
and  the  principal  received  no  advantage 
from  the  transaction,  notice  to  tlie  agent 
was  notice  to  the  principal. 

Upon  the  allegations  of  the  bills  in  this 
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cause,  leaving  out  of  view  the  denial  of 
Smith  in  his  answer  and  his  affidavit,  and 
in  the  affidavits  of  all  the  officers  and  di- 
rectors of  the  appellee  bank,  of  the  truth 
of  the  allegations  with  respect  to  the  knowl- 
edge of  appellee  of  the  fraud  charged  against 
Smith  and  Coons,  it  is  made  clearly  to  ap- 
pear that  Smith,  in  the  transaction,  was 
dealing  in  his  own  interest,  which  was  dis- 
tinctly antagonistic  to  the  interest  of  the 
appellee.  Assuming  it  to  be  true  that,  in 
perpetrating  the  alleged  fraud  upon  appel- 
lants, Smith  told  them,  "as  an  inducement 
to  get  us  to  go  into  this  fraudulent  scheme, 
the  bank  would  let  us  have  $4,500,  and  not 
require  us  to  pay  it  back  until  Mr.  Smith 
sold  certain  stock  for  us  and  from  the  pro- 
ceeds of  the  sale  paid  off  the  notes," — i.  e., 
if  the  stock  was  never  sold  by  Smith,  then 
this  money  was  never  to  be  paid  back, — 
can  the  doctrine  that  knowledge  of  the  agent 
is  to  be  imputed  to  his  principal  be  carried 
to  the  extent  of  holding  appellee  bound  by 
such  a  contract,  especially  when  it  had  no 
actual  knowledge  of  the  transaction,  and 
received  no  benefits  from  it?    Surely  not. 

The  argument  that  appellee  has  ratified 
Smith's  alleged  unauthorized  agreement  is 
imsound;  for  there  was  nothing  for  appel- 
lee to  ratify.  It  has  obtained  no  advantage 
over  appellants;  but,  to  the  contrary,  they 
received  a  quid  pro  quo  for  everything  ap- 
pellee has  received  from  them. 

In  Swindell  v.  Bainbridge  State  Bank,  3 
Ga.  App.  364,  fJO  S.  E.  13,  it  is  said :  "Be- 
fore a  corporation  should  be  held  as  having 
ratified  a  verbal  agreement  of  its  agent  to 
relieve  the  makers  from  the  payment  of 
notes  amounting  to  $10,000,  both  knowledge 
and  specific  acts  of,  ratification  ought  to  be 
alleged  and  proved."  "When  ratification  by 
the  bank  of  an  unauthorized  agreement; 
made  by  its  president,  to  relieve  its  debtor, 
is  relied  upon,  some  specific  act  or  acts  of 
ratification  should  be  alleged.  If  acquies- 
cence in  and  benefit  from  such  unauthorized 
agreement  are  relied  upon  as  an  estoppel, 
knowledge  of  such  agreement  by  the  direct- 
ors of  the  bank,  and  the  beneficial  results 
accruing  tt>  the  bank  under  the  agreement, 
must  be  alleged  and  proved." 

The  actual  transaction  in  this  case  be- 
tween appellee  and  appellants  is  simply 
this:  The  latter  presented  their  notes  to 
the  former  for  discount,  attaching  thereto 
60  shares  of  stock  as  security  for  the  notes, 
which  notes  were  taken  by  the  appellee  bank 
in  the  usual  course  of  business,  and  appel- 
lants received  therefor  the  face  value  of  the 
notes,  less  the  ordinary  discount  upon  the 
loan  of  the  money.  It  has  a  number  of 
times  renewed  the  said  notes,  and  finally  de- 
manded their  payment,  tendering  the  return 
of  the  stock  deposited  as  security  for  the 
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notes,  and  appellee-  is  claiming  nothing  of 
appellants  for  which  it  has  not  rendered  a 
full  and  fair  equivalent.  On  the  other  hand, 
appellants  refuse  to  pay  back  the  money 
they  have  received  of  appellee  in  this  trans- 
action, decline  to  receive  back  their  60 
shares  of  stock,  proven  to  be  worthless,  and 
say  that  the  hand  of  appellee  should  be 
stayed  in  its  efforts  to  collect  the  money 
loaned  them  until  appellants  can  litigate  to 
an  end  the  controversy  as  to  whether  or  not 
appellants  are  entitled  to  the  relief  they  are 
asking  as  against  Smith  and  Coons  and  the 
Berry  Hill  Mineral  Springs  Company,  which 
relief  Is  that  the  alleged  fraudulent  con- 
tract be  rescinded  or  reformed,  when  in 
either  event  a  court  of  equity  could  not 
grant  the  relief  asked  without  requiring  all 
parties  to  the  transaction  to  be  put  in  statu 
quo. 

Appellants  cannot  succeed  in  this  litiga- 
tion unless  they  succeed  against  Smith  and 
Coons;  and,  even  if  they  make  a  case  against 
Smith  and  Coons,  it  does  not  follow  that 
they  will  succeed  against  appellee,  as  to 
whom  the  injunction  awarded  in  the  cause 
alone  applies;  on  the  contrary,  the  record, 
as  we  have  seen,  negatives  the  right  of  ap« 
pellants  to  the  relief  they  are  asking  as 
against  appellee.  Under  these  conditions 
and  circumstances,  it  would  be  manifestly 
unjust  and  inequitable  to  hold  that  appel- 
lee shall  not  collect  of  appellants  the  money 
it  lent  them  in  an  ordinary  banking  trans- 
action, until  they  have  litigated  with  other 
parties  matters  of  which  appellee  had  no 
knowledge  and  with  which  it  is  not  con- 
cerned. 

There  is  no  merit  in  the  contention  of  ap- 
pellants that  the  motion  to  dissolve  the  in- 
junction awarded  in  the  cause  was  heard 
as  upon  a  demurrer  to  appellants'  bills^  and 
therefore  the  decision  of  this  court  upon  the 
first  appeal  was  conclusive  and  binding  uppn 
the  lower  court,  and  it  should  have  over- 
ruled the  motion  and  declined  to  dissolve 
the  injunction.  This  contention  is  made 
upon  the  ground  that,  although  appellee 
had  answered  the  original  and  first  amended 
bills,  it  had  not,  when  the  motion  to  dissolve 
the  injunction  was  made,  answered  the  sec- 
ond amended  and  supplemental  bill.  We 
have  observed  that,  while  appellee  had  not, 
previous  to  the  hearing  of  the  motion,  form- 
ally filed  its  answer  to  the  second  amended 
bill,  it  was  presented  and  filed  at  the  time 
the  motion  was  heard,  though  over  the  ob- 
jection of  appellants;  but  if  such  were  not 
the  case,  the.  three  bills  are  practically  the 
same  in  their  averments,  there  being  noth- 
ing new  in  eitlier  of  the  amended  bills,  and 
therefore  the  answer  of  appellee,  already 
in  tbe  record,  put  in  issue  all  the  matters 
set  up   in  both  the  original   and  amended 
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bills.     The  motion  to  dissolve  tlie  injunc-    as  depositions  on  behalf  of  the  respective 


tion  was  made  and  heard  in  accordance  witli 
the  general  practice  in  the  courts  of  the 
state,  upon  the  pleadings  and  affidftyits  read 


parties. 

The  decree  of  the  Circuit  Court  is  right, 
and  therefore  is  affirmed. 


WEST   VIRGINIA    SUPREME   COURT 
OF  APPEALS. 

WALTER  S.  GOODIN 

V. 

DIXIE  PORTLAND  CEMENT  COMPANY, 

Plir.  in  Err. 

(__  w.  Va.  — ,  90  S.  E.  644.) 

Corporation  —  compensation  of  officer. 

1.  An  officer  of  a  corporation  who  is  also 
a  director,  in  the  absence  of  a  special  con- 
tract, is  not  entitled,  unless  under  some  spe- 
cial circumstances,  to  recover  as  upon  an 
implied  contract,  compensation  for  services 
rendered  in  discharge  of  his  official  duties. 
For  other  cases j  see  Corporations,  IV,  g,  5, 

in  Dig.  1-52  N.  8. 

Same  —  stockholder. 

2.  This  general  rule,  however,  applicable 
to  directors,  docs  not  apply  to  an  officer  who 
is  also  a  stockholder,  for  as  such  stockholder 
he  stands  in  no  such  trust  relationship  to 
the  corporation  as  to  preclude  his  right  to 
compensation  for  services  rendered  pursuant 
to  corporate  authority. 

For  other  cases,  see  Corporations,  IV,  g,  S, 
in  Dig,  X-52  N.  S. 

Same  —  ministerial  officer. 

3.  But  a  ministerial  officer,  as  assistant 
secretary  of  a  corporation,  when  elected  and 
serving  under  'such  circumstances  and  con- 
ditions as  to  negative  any  implied  contract 
to  pay  him  for  the  services  pertaining  to 
his  office,  and  such  as  a  stockholder  would 
ordinarily  be  expected  to  perform  without 
compensation,  will  not,  in  the  absence  of  a 
special  contract,  be  permitted  to  recover 
compensation  therefor,  as  upon  an  implied 
contract. 

For  other  caseSj  see  Corporations,  IV.  g,  S, 
in  Dig.  1-52  N.  8. 

(October  24,  1916.) 

ERROR  to  the  Circuit  Court  for  Kana- 
wha County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover compensation  for  services  rendered  as 
assistant  secretary  of  the  defendant  com- 
pany.    Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Ileadnoten  by  Milleb,  J. 

Note.  —  As  to  right  of  officer,  director,  or 
stockholder,  in  the  absence  of  special  con- 
tract, to  compensation  for  services  to  cor- 
poration, see  annotation  following  this  ca.j, 
post,  310. 
L.R.A.1917F. 


Messrs.  J.  Howard  Hundley,  Charles 
M.  Aldcrson,  and  Charles  C.  Moore,  for 

plaintiff  in  error: 

An  officer  of  a  corporation,  especially 
when  he  is  a  stockholder,  cannot  recover  on 
quantum  meruit  or  implied  contract  for 
services  performed  as  such  officer. 

10  Cyc.  952;  21  Am.  &  Eng.  Enc.  Law,  2d 
ed.  905;  Myers  v.  Equitable  Bldg.  &  L.  Soc. 
92  111.  App.  27;  Kilpatrick  v.  Penrose  Ferry 
Bridge  Co.  49  Pa.  118,  88  Am.  Dec.  497; 
Cheeney  v.  Lafayette,  B.  &  M.  R.  Co.  68  111. 
570,  18  Am.  Rep.  584;  Santa  Clara  Min. 
Asso.  V.  Meredith,  49  Md.  389,  33  Am.  Rep. 
264,  4  Mor.  Min.  Rep.  44;  Citizens'  Nat. 
Bank  v.  Elliott,  55  Iowa,  104,  39  Am.  Rep. 
167,  7  N.  W.  470;  New  York  &  N.  H.  R.  Co. 
V.  Ketchum,  27  Conn.  170;  Gridley  v.  Lafay- 
ette, B.  &  M.  R.  Co.  71  111.  200;  Ellis  v. 
Ward,  137  111.  609,  25  N.  E.  530;  St.  Louis, 
A.  &  S.  R.  Co.  V.  O'Hara,  177  111.  525,  52 
N,  E.  734,  53  N.  E.  118;  Holland  v.  Lewis- 
ton  Falls  Bank,  62  Me.  564;  Sawyer  v. 
Pawner's  Bank,  6  Allen,  207;  Pew  v.  First 
Nat.  Bank,  130  Mass.  391;  Adlets  v.  Pro- 
gressive Shoe  Co.  84  Mo.  App.  288 ;  Farmers' 
Loan  &  T.  Co.  v.  Housatonic  R.  Co.  162  N. 
Y.  251,  46  N.  E.  504;  Martindale  v.  Wilson- 
Cass  Co.  134  Pa.  348,  19  Am.  St.  Rep.  706, 
19  Atl.  680;  Fritze  v.  Equitable  Bldg.  &  L. 
Soc.  186  111.  185,  57  N.  E.  873;  Blue  v. 
Capital  Nat.  Bank,  145  Ind.  618,  43  N.  E. 
655;  Mather  v.  Eureka  Mower  Co.  118  N. 
Y.  029,  23  N.  E.  993;  Crumlish  v.  Central 
Improv.  Co.  38  W.  Va.  390,  23  L.R,A.  120, 
45  Am.  St.  Rep.  872,  18  S.  E.  456;  Ravens- 
wood,  S.  &  G,  R.  Co.  V.  Woodyard,  46  \\\ 
Va.  562,  33  S.  E.  285;  Butts  v.  Woods,  37 
N.  Y.  317. 

An  officer  of  a  corporation  is  presumed 
to  know  its  by-laws. 

Darrah  v.  Wheeling  Ice  &  Storage  Co.  50 
W.  Va.  417,  40  S.  E.  373;  Mun©  v.  Wells- 
burg  Bkg.  &  T.  Co.  66  W.  Va.  204,  135  Am. 
St.  Rep.  1024,  66  S.  E.  230. 

Messrs.  Brown,  Jackson,  &  Knig^ht  and 
George  S.  Couch  for  defendant  in  error. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

PlaintifTs  action,  assumpsit  on  the  com- 
mon counts,  is  to  recover  for  services  ren- 
dered as  assistant  secretarv  of  defendant, 
between  Cctober,  1906,  and  January,  1912. 

U»^on  defendant's  plea  of  the  Statute  of 
Limitti'ions,  plaintiff's  recovery  was  limited 
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to  the  period  between  May  12,  1910,  and 
January  17,  1012. 

The  verdict  of  the  jury  upon  which  the 
judgment  complained  of  was  pronounced 
was  for  $},000,  subetantially  at  the  rate  of 
$50  per  month  for  the  period  of  twenty 
months. 

Plaintiff  when  originally  elected  aseiflt* 
ant  secretary  was  both  a  stockholder  and  a 
director  of  the  defendant  company.  During 
the  period  covered  by  his  claim  for  services 
he  was  also  employed  by  sundry  other  al- 
lied companies,  and  later,  when  most  of 
these  companies  were  absorbed  or  taken 
over  bv  the  United  Kansas  Portland  Cement 
Company,  a  company  organized  and  con- 
trolled by  the  same  persons  who  owned  and 
controlled  the  other  companies,  plaintiff  was 
paid  a  salary  of  $250 .  per  month  for  his 
services.  The  business  of  all  these  com- 
panies was  for  the  most  part  transacted  in 
the  same  offices.  Tlie  principal  stockholder 
in  all  of  them  was  one  Nicholson,  who  was 
also  the  president,  including  the  United 
Kansas  Portland  Cement  Company,  and  he 
was  the  special  friend  and  patron  of  plain- 
tiff. Plaintiff  held  a  small  amount  of  stock 
in  most,  if  not  all,  of  these  companies,  and 
was  secretary  or  assistant  secretary  or 
treasurer  of  all  of  them.  Nicholson  failed, 
and  the  management  and  control  of  these 
companies  passed  into  other  hands,  and 
plaintifTs  connection  therewith  was  also 
severed  about  1012.  During  his  connection 
with  the  defendant  company  he  never  at 
any  time  rendered  any  bill  or  made  any 
claim  for  salary  or  services  as  assistant 
secretary,  except  that  he  claims  to  have 
talked  with  his  friend  Nicholson  about  com- 
pensation. He  swears  that,  on  account  of 
the  financial  condition  of  the  company, 
Nicholson  requested  him  not  to  present  any 
claim  for  salary,  but  that  it  was  his  under- 
standing that  when  the  company  got  in 
financial  condition  the  matter  of  his  salary 
would  be  taken  up  and  adjusted.  It  is  con- 
ceded, however,  that  although  the  by-laws 
of  the  corporation  would  have  permitted  it, 
no  salary  was  ever  voted  or  authorized 
by  the  directors,  and  no  salary  was  paid 
plaintiff.  And  it  is  shown  in  evidence  that 
on  May  26,  1010,  at  a  meeting  of  the  direc- 
tors of  the  United  Kansas  Portland  Cement 
Company,  at  which  plaintiff  was  predent, 
and  kept  the  minutes,  it  was  resolved  that 
bills  for  services  rendered  by  any  of  the 
employees  of  said  company,  employed  at  a 
salary,  and  who  were  to  give  their  exclu- 
sive attention  to  the  business  of  said  com- 
pany, and  who  should  perform  services  for 
the  Dixie  Portland  Cement  Company  or  the 
Iowa  Portland  Cement  Company,  should  be 
made  out  and  presented  to  and  collected 
from  the  latter  companies;  and  it  is  also 
L.R.A.1917F. 


shown  that  thereafter,  in  accordance  with 
said  resolution,  a  bill  for  $150  per  month 
was  to  made  out,  presented  to  and  paid  by 
the  defendant  company.  It  is  claimed  by 
plaintiff  that  this  bill  did  not  cover  his 
salary,  but  the  bills  are  not  produced,  and 
the  best  evidence  of  what  those  bills  cov- 
ered is  not  presented  by  the  record.  More- 
over, it  is  claimed  that  whether  plaintiff's 
services  were  covered  thereby  or  not,  he 
was  fully  paid  therefor,  and  any  claim 
against  the  defendant  company  therefor 
would  be  due  the  United  Kansas  Portland 
Cement  Company.  Plaintiff  admits  in  his 
evidence  that  after  the  formation  of  the 
United  Kansas  Portland  Cement  Company 
his  salary  was  made  equal  to  what  had  been 
previously  paid  him  for  Ms  services  in  the 
other  companies,  and  he  practically  con- 
cedes that  his  election  to  the  office  of  assist- 
ant secretary  of  the  defendant  company, 
and  to  official  positions  in  the  allied  com- 
panies, was  because  of  his  relationship  to 
Mr.  Nicholson,  as  president  and  general 
manager  of  all  of  them.  The  evidence  satis- 
fies us  that  the  plaintiff  performed  no  serv- 
ices for  the  defendant  company,  other  than 
the  duties  appertaining  to  the  office  of  as- 
sistant secretary,  such  as  issuing  stock  cer- 
tificates, transfers  thereof,  and  keeping  tho 
minutes  of  the  meetings  of  stockholders  and 
directors,  and  conducting  the  usual  corres- 
pondence relating  thereto.  In  his  testimony 
he  was  unable  to  specify  any  other  kind  of 
service  rendered,  although  he  stated  there 
may  have  been  other  services  rendered  which 
he  could  not  recall. 

The  main  proposition  relied  on  to  reverse 
the  judgment,  and  sought  to  be  presented 
by  instructions  to  the  jury,  given  and  re- 
fused, and  by  the  motion  of  defendant  for 
a  new  trial,  is,  that  an  officer  of  a  private 
corporation,  when  a  director  or  a  stock- 
holder, cannot  recover  as  upon  an  implied 
contract,  for  services  performed  as  such  of- 
ficer. Our  statute  (Code  1913,  chap.  53, 
§  2885,  ^  59)  provides,  among  other  things, 
that  "the  board  of  directors  may,  subject 
to  the  provisions  of  law  and  the  by-laws, 
appoint  such  ofTicers  and  agents  of  the  cor- 
poration as  they  may  deem  proper,  and  also 
an  executive  committee  from  their  own  num- 
l)er,  and  may  prescribe  the  duties  and  com- 
pensation of  such,  but  there  shall  be  no 
compensation  for  services  rendered  by  the 
president  or  any  director  as  such,  unless  it  be 
allowed  or  authorized  by  tlie  stockholders." 

And,  independently  of  any  statute,  it 
seems  to  be  well  settled  law,  except  under 
some  special  or  extraordinary  circumstances, 
that  no  offii3er  who  is  ahio  a  director,  in  the 
absence  of  apeeial  contract,  duly  authorized 
by  by-law  of  the  stockholders  or  with  prop- 
er action  of  the  directors,  can,  upon  an  im- 
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nan,  37  Kan.  606,  15  Pac.  544;  First  Nat. 
Bank  v.  Drake,  20  Kan.  311,  44  Am.  Rep. 
646;  and  according  to  Crumlish  v.  Central 
Improv.  Co.  38  W.  Va.  390,  23  L.R.A.  120, 
45  Am.  St.  Rep.  872,  18  S.  E.  466,  the  law 
of  Kansas  should  control.  The  decisions 
cited  and  relied  upon  by  counsel  for  the  de- 
fendant for  the  most  part  do  not  support 
the  contrary  view%  They  are  mainly  ca^es 
involving  the  question  whether  an  officer 
or  agent  of  a  corporation  can  recover  as 
upon  an  implied  contract  for  performing  Xhe 
duties  usually  appertaining  to  his  particu- 
lar office  when  no  compensation  has  been 
provided  therefor  by  any  by-law  or  cor- 
porate action  of  the  directors. 

But  the  question  remains,  do  the  con- 
ditions and  circumstances  surrounding  the 
plaintiff  negative  or  repel  any  implication 
of  a  contract  on  the  part  of  the  defendant 
company  to  pay  him  for  his  services  as  as- 
sistant secretary?  Our  conclusion  from  the 
facts  appearing  in  the  record  is  that  they 
do.  The  by-laws  of  the  corporation  would 
have  permitted  the  directors  to  allow  him 
a  salary,  but  they  never  did  so.  The  duties 
performed  by  him  were  those  pertaining  to 
his  office,  and  were,  so  far  as  we  can  see, 
simply  ministerial,  and  those  which  such 
officer,  being  a  stockholder,  would  usually 
be  expected  to  perform  without  compensa- 
tion; and  the  time  employed  by  him  in  per- 
forming these  services  was  tim^  covered 
by  his  salary  received  from  the  other  allied 
corporations.  We  have  carefully  considered 
the  evidence  upon  this  subject.  There  is  no 
substantial  conflict  in  the  evidence,  and  we 
are  clearly  of  opinion,  that,  under  the  au- 
thorities, plaintiff  has  not  shown  himself 
entitled  to  the  verdict  and  judgment  com- 
plained of. 

We  are  asked  to  enter  judgment  for  de- 
fendant here,  but  we  cannot  say  that  a  dif- 
ferent case  may  not  be  presented  on  another 
trial,  and,  under  the  rule  of  practice  adopted 
here,  we  can  only  reverse  the  judgment,  set 
aside  the  verdict,  and  award  the  defendant 
a  new  trial.  Judgment  reversed  and  a  new 
trial  awarded. 


Aimotation-^Right  of  officer,  director,  or  stockholder,  in  absence  of  special 
contract,  to  compensation  for  services  to  corporation. 


plied  contract,  recover  for  the  unusual  serv- 
ices rendered  the  corporation  in  his  official 
capacity.  Ravenswood,  S.  &  G.  R.  Co.  v. 
Woodyard,  46  W.  Va.  558,  562,  33  S.  E. 
285;  Crumlish  v.  Central  Improv.  Co.  38 
W.  Va,  390,  23  L.R.A.  120,  45  Am.  St.  Rep. 
872,  18  S.  E.  456;  2  Thomp.  Corp.  §§  1728- 
1730;  3  Clark  &  M.  Priv.  Corp.  §§  670,  671; 
21  Am.  &  Eng.  Enc.  Law,  905;  10  Cyc.  962. 
Whether  this  general  rule  applies  to  an 
officer  who  is  only  a  stockholder,  and  not 
a  director,  is  a  question  upon  which  the 
authorities  are  divided.  The  principle  un- 
derlying the  rule  respecting  directors  is 
that  they  are  trustees  for  the  stockholders, 
and  that,  in  the  absence  of  express  contract, 
they  should  not  be  permitted  to  recover  for 
services  rendered  in  the  performance  of  the 
ordinary  duties  pertaining  to  their  offices 
upon  any  implied  contract  therefor;  but  the 
reason  for  this  rule  is  not  generally  applica- 
ble to  stockholders.  Thev  stand  in  no 
fiduciary  relation  to  the  corporation,  and 
we  hold,  with  the  great  weight  of  authority, 
that  when  the  circumstances  of  the  employ- 
ment do  not  negative  such  implication,  and 
a  stockholder  is  called  upon  by  corporate 
authority  to  perform  some  special  service, 
whether  of  an  official  character  or  other- 
wise, a  contract  is  raised  by  implication 
to  pay  him  what  his  services  are  reasonably 
worth.  2  Thomp.  Corp.  §  1730;  3  Clark  & 
M.  Priv.  Corp.  2055;  2  Machen,  Corp. 
§  1673;  Rogers  v.  Hastings  &  D.  R.  Co,  22 
Minn.  25;  Holder  v.  Lafayette,  B.  &  M.  R. 
Co.  71  111.  106,  22  Am.  Rep.  89;  Cheeney  v. 
Lafayette,  B.  &  M.  R.  Co.  68  111.  570,  18 
Am.  Rep.  584;  National  Loan  &  Invest.  Co. 
V.  Rockland  Co.  36  C.  C.  A.  370,  94  Fed. 
335;  Santa  Clara  Min.  Asso.  v.  Meredith,  49 
Md.  389,  33  Am.  Rep.  264;  Mather  v. 
Eureka  Mower  Co.  118  N.  Y.  629,  23  X.  E. 
993.  Such  certainly  is  the  law  of  Kansas, 
where  the  principal  office  of  the  defendant 
company  was  located,  where  the  plaintiff 
resided,  and  where  he  was  elected  assistant 
secretary,  and  performed  his  duties  as  such. 
Missouri  River  R.  Co.  v.  Richards,  8  Kan. 
101;  St.  Louis,  Ft.  S.  &  W.  R.  Co.  v.  Tier- 


/.  Scope,  Sll. 
II,  Right  of  director  to  compensation: 
a.  For  services  as  director ,   311* 
h.  For  services  as  officer: 

1.  In  general,  313. 

2.  Under     unexecuted     pro- 

t'teion   of   statute   or   b;/- 
law         authorizing         or 
lUrecting       contpensa  t  io  n 
to  he  fixed,  317, 
L.R.A.1917F. 


II,^^ontinued, 

c.  For  extraordinary  services: 

1.  In  general,    310, 

2.  Under    statute    or    hy-lato 

prohibiting        conipensa" 
tion,  324, 

3.  What  services  are  extraor- 

dinary: 
(a)   Mu»t   he  clearly  eor- 

traordinary,     326, 
(h)   Ex4imples,  326, 
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4,  Necessity    of   understand- 
ing that  services  he  paid 
for,  asi. 
Ill,  Rtffht  of  stockholder  to  compensa- 
tion : 
a.  Where   stockholder   is   officer: 

1,  For     services     as     officer, 

334. 

2.  For     extraordinary     serv- 

ioeSf  a3S, 


Ill.'^^on  t  inued. 

h.  Where     stockholder     is     em- 
ployecy  ass, 
IV.  Right    of    officer,    not   director    or 
stockholder,      to     compensa- 
tion : 
a.  For  services  as  officer,    339, 
h.  For     extraordinary     services, 
337. 


I,  Scope, 

As  indicated  by  the  title,  this  note 
deals  only  with  eases  involving  private 
corporations. 

The  question  of  the  right  of  officers, 
directors,  or  stockholders  to  recover 
compensation  for  services  rendered 
under  illegal  contracts  is  not  within  the 
scope  of  this  note;  and  eases  involving 
such  matters  are  not  discussed,  except 
in  instances  in  which  the  court  regards 
the  illegal  contract  as  leaving  the  parties 
in  the  same  position  as  if  no  contract 
at  all  had  been  made. 

Questions  as  to  the  rights  of  de  facto 
officers  as  such,  the  rights  of  officers 
holding   over   after    the    expiration    of 


their  contracts,  and  as  to  the  rights  of 
directors  to  vote  themselves  compensa- 
tion for  past  services,  are  also  without 
the  scope  of  this  note. 

//.  Right  of  director  to  compensation, 

a.  For  services  as  director. 

It  is  a  rule  of  universal  application 
that,  in  the  absence  of  express  contract 
created  either  by  the  by-laws,  articles 
of  incorporation,  or  charter  of  a  corpo- 
ration, or  by  resolution  of  the  stock- 
holders, board  of  directors,  or  other  body 
empowered  to  enter  into  such  contracts, 
the  directors,  of  a  corporation  are  pre- 
sumed  to  serve  without  compensation.^ 


1  Green  v.  Felton  (1908)  42  Ind.  App.  675, 
84  N.  E.  166;  Carrothers  v.  Newton  Mineral 
Spring  Co.  (1883)  61  Iowa,  681,  17  N.  W. 
43;  iSanta  Clara  Min.  Asso.  v.  Meredith 
(1878)  49  Md.  380,  33  Am,  Rep.  264,  4  Mor. 
Min.  Rpp,  44;  Wiano  Land  &  Improv.  Co. 
V.  Webster  (1895)  75  Mo.  App.  457;  Jack- 
son v.  New  York  C.  R.  Co.  (1874)  2  Thomp. 
&  C.  (N.  Y.)  653,  affirmed  in  (1874)  58  X.  Y. 
623;  Lewis  v.  Matthews  (1914)  161  App. 
Div.  107,  146  N.  Y.  Supp.  424;  Sarpent  v. 
Sargent  Granite  Co.  (1893)  3  Misc.  325,  23 
N.  Y.  Snpp.  886,  reversed  in  (1894)  6  Misc. 
•384,  26  N.  Y.  Supp.  737 :  Stout  v.  Security 
Trust  &  L.  Ins.  Co.  (1903)  82  App.  Div. 
129,  81  N.  Y.  Supp.  708;  Accommodation 
Loan  &  Sav.  Fund  Asso.  v.  Stonemetz 
(1858)  29  Pa.  534;  Althouse  v.  Cobaugh 
Colliery  Co.  (1910)  227  Pa.  .580.  136  Am. 
St.  Rep.  908,  76  Atl.  316;  Field  v.  Union 
Box  Co.  (1876)  2  W.  N.  C.  (Pa.)  426;  Kiitz- 
town  Water  Co.  v.  Dietrich  (1905)  18  Pa. 
Dist.  R.  911 ;  Toponce  v.  Corinne  Mill,  Canal 
&  Stock  Co.  (1890)  6  Utah,  439,  24  Pac. 
534,  affirmed  in  (1894)  162  U.  S.  405,  38  L. 
ed.  493,  14  Sup.  Ct.  Rep.  632;  Hall  v.  Ver- 
mont &  M.  R.  Co.  (1856)  28  Vt.  401 
(obiter) ;  ^fonmouth  Invest.  Co.  v.  Means 
(1906)  80  C.  C.  A.  527,  151  Fed.  159;  Hayes 
v.  Canada,  A.  &  P.  S.  S.  Co.  (1910)  104  C. 
C.  A.  271,  181  Fed.  289.  infra,  note  5;  Dun- 
lap  V.  Montana-Tonopah  Min.  Co.  (1911) 
192  Fed.  704,  affirmed  in   (1912)   116  C.  C. 

A.  286,  196  Fed.  612;  Earle  v.  Burland 
(1900)  27  Oat.  App.  Rep.  640  (managing 
director);  Roray  v.  Howe  Sound  (1915)  — 

B.  C.  — ,  31  West.  L.  R.  409,  22  D.  L.  R. 
855;  Dunston  v.  Imperial  Gaslight  Co 
L.R.A.1917P. 


(1832)  3  Barn.  &  Ad.  125,  110  Eng.  Re- 
print, 47,  1  L.  J.  K.  B.  49;  Hutton  v.  West 
Cork  R.  Co.  (1883)  L.  IC  23  Ch.  Div.  (Eng.) 
654.  52  L.  J.  Ch.  N.  S.  689,  49  L.  T.  N.  S. 
420,  31  Week.  Rep.  827 ;  Re  Newman  &  Co. 
[1895]  1  C\\.  (Eng.)  874,  64  L.  J.  Oi.  N.  S. 
407,  12  Reports,  228,  72  L.  T.  N.  S.  697,  43 
Week.  Rep.  483,  2  Manson,  267. 

**From  the  employment  of  an  ordinary 
servant,  the  law  implies  a  contract  to  pay 
him.  From  the  service  of  a  director,  the 
implication  is  that  he  serves  gratuitously.** 
National  Loan  &  Invest.  Co.  v.  Rockland 
Co.   (1899)  36  C.  C.  A.  370,  94  Fed.  335. 

Where,  in  Burns  v.  Commencement  Bay 
Land  &  Implement  Co.  (1892)  4  Wash. 
558,  30  Pac.  668,  a  trustee  was  seeking  to 
recover  for  services  in  superintending  the 
construction  of  the  company's  wharf,  the 
court,  after  holdhig  such  services  to  he 
within  the  scope  of  his  duties  as  officer  of 
the  company,  says:  "There  are  some  cases 
which  hold  that,  in  the  absence  of  any  ex- 
press prohibition  in  the  articles  or  by-Jaws 
of  the  corporation  preventing  its  officers 
from  receiving  any  pay,  that  they  may  re- 
cover pay  on  an  implied  contract  for  serv- 
ices rendered,  although  such  services  were 
within  their  duties  as  officers  of  the  cor- 
poration. It  seems  to  us,  however,  that  the 
better  authority  is  the  other  way,  and  that 
a  trustee  or  officer  of  a  corporation  cannot 
recover  pay  for  such  services  without  an 
express  provision  therefor,  and  this  must 
oonue  from  the  articles  of  agreement  or  by- 
laws, or  from  some  other  source  or  au- 
thority than  the  action  of  the  trustees 
themselves.    Where  a  trustee  of  a  corpora- 
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Recovery  in  such  cases  would^  of  course, 
have  to  he  hased  upon  implied  contract, 
and  the  courts  refuse  to  view  the  rendi- 
tion of  services  by  a  director  as  raising 
an  implication  of  contract.  If  a  director 
expects  compensation y  it  is  incumbent 
upon  him  to  see  that  such  is  provided 


by  express  contract,  properly  executed. 
The  reason  for  this  rule  is  the  trustee- 
ship of  the  directors  for  the  benefit  of 
the  stockholders.^  It  is  the  sense  of  the 
courts  that  good  faith  will  not  permit  a 
trustee  to  take  compensation  for  serv- 
ices, although  rendered  for  the  benefit 


tion  perforins  services  which  are  clearly 
outside  of  his  duties  as  trustee,  as,  for  in- 
stance, where  he  is  an  attorney  at  law,  and 
attends  to  the  litigation  of  the  company, 
he  may  recover  pay  for  such  services," 

And  it  is  said  in  Bagley  v.  Carthage,  W. 
&  S.  H.  R.  Co.  (1900)  165  N.  Y.  179,  58  N. 
E.  895,  affirming  (1898)  25  App.  Div.  475, 
45  N.  Y.  Supp.  718,  that  "it  is  the  general 
rule  that  a  director,  assuming  office  as  such 
without  any  agreement  as  to  compensation. 
is  presumed  to  render  his  official  services 
gratuitously;  for  he  assumes  thereby,  in 
a  sense,  a  trust  relation  towards  the  com- 
pany, and  it  would  be  against  sound  policy 
to  permit  him  to  assert  claims  for  services 
which  were  within  the  line  of  his  duties." 

In  Smith  v.  Putnam  (1882)  61  N.  H.  632, 
an  action  involving  the  right  of  certain 
directors  of  a  corporation  to  compensation, 
it  is  said:  "It  is  not  claimed  that  there 
was  any  express  contract  on  its  part  to  pay 
them  anything  for  their  services,  and  the 
law  will  imply  none.  The  rule  is  not  only 
that  directors  are  not  entitled  to  compensa- 
tion for  their  services  in  the  absence  of  any 
agreement  on  the  part  of  the  corporation  to 
■pay  for  the  same,  but,  on  the  contrary, 
such  services  are  presumed  to  be  rendered 
gratuitously,  and  they  must  consequently 
look  either  to  a  statute  or  to  a  contract  for 
the  right  to  receive  compensation." 

'Directors  are  not  entitled  to  compensa- 
tion for  their  services  in  discharge  of  their 
official  duties  unless  compensation  is  pro- 
vided for  by  the  charter  or  by-laws;  nor 
are  they  entitled  to  payment  on  a  quantum 
meruit  for  the  performance  of  services  pre- 
viously rendered  by  them  within  the  line 
of  their  duty  as  directors."  Huffaker  v. 
Krieger  (1899)  107  Ky.  200,  46  L.R.A.  384, 
53  S.  VV.  288. 

In  Newport  &  M.  R.  Co.  v.  Hay  (1886)  8 
Ky.  L.  Rep.  115,  it  is  said:  "The  president 
and  directors  of  a  corporation  are  trustees 
for  the  shareholders,  and  have  no  power  to 
waste,  destroy,  misapply,  or  give  away  the 
funds  or  otlier  property  intrusted  to  their 
keeping.  Having  accepted  and  filled  their 
positions  without  any  provision  having  been 
made  for  their  compensation,  the  stock- 
holders have  the  right  to  suppose  that  they 
are  acting  under  the  common -law  rule  by 
which  trustees  cannot  claim  compensation 
for  their  services." 

So,  it  is  held  in  Mjaux  Ferry  Gravel  Road 
Co.  V.  Branegan  (1872)  40  Ind.  361,  that 
where  there  is  no  provision  made  in  the  law 
under  which  a  corporation  is  organized,  or 
in  a  by-law  of  the  company,  or  in  a  con- 
tract of  the  company,  by  which  compensa- 
tion is  to  be  made  for  the  services  of  the 
directors  thereof,  no  such  compensation  may 
be  claimed  or  recovered. 
L.R.A.1917F. 


"That  directors  have  no  right  to  charge 
for  performing  official  duty  is  a  principle 
universally  admitted  to  be  sound  law." 
New  York  &  N.  II.  R.  Co.  v.  Ketchum  (1858) 
27  Conn.  170.  The  services  involved  in  this 
case  were  the  procuring  of  stock  subscrip- 
tions. 

"A  director  in  a  corporation  is  not  en- 
titled to  compensation  for  his  services  as 
director,  in  the  absence  of  any  agreement  in 
advance  that  he  shall  receive  such  compen- 
sation." Obiter  in  Wickershara  v.  Critten- 
den (1892;!  93  Gal.  17,  28  Pac.  788. 

The  foregoing  is  quoted  with  approval  in 
Brown  v.  Vallev  View  Min.  Co.  (1900)  127 
Gal.  630,  60  Pac.  424,  in  which  it  is  held 
that,  if  a  director  cannot  charge  the  corpo- 
ration for  such  services  rendered  by  him- 
self, a  substitute  employed  by  him  to  per- 
form such  services  for  him  would  be  in  no 
better  position. 

Where,  in  Grafner  v.  Pittsburg,  N.  I.  & 
C.  Street  R.  Co.  (1903)  207  Pa.  217,  56 
Atl.  426.  the  directors  of  a  corporation  had 
ii$£ued  stock  to  themselves  in  payment  of 
services,  it  is  held  that,  in  the  absence  of 
a  prior  agreement  to  pay  for  such  services 
or  any  by-law  authorizing  such  payment, 
they  were  not  entitled  to  such  stock. 

In  Beaudry  v.  Read  (1907)  10  Ont.  Week. 
Rep.  622,  involving  the  right  of  directors 
to  stock  voted  to  them  for  past  services, 
it  is  said:  "Prima  facie,  directors  of  a  com- 
pany are  not  entitled  to  any  remuneration 
in  the  absence  of  statutory  authority." 

So,  in  American  C.  R.  Co.  v.  Miles  (1869) 
52  ni.  174,  it  is  said  that  "in  England  and 
this  country  railway  directors  cannot  re- 
cover compensation  unless  allowed  by  a  by- 
law in  the  former,  or  by  a  resolution  in  the 
latter," 

The  preceding  case  is  cited  and  followed 
in  Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Sage 
(1872)  65  111.  328.  16  Am.  Rep.  587,  and 
Cheeney  v.  Lafayette,  B.  &  M.  R.  Co.  (1873) 
68  111.  570,  18  Am.  Rep.  584,  on  subsequent 
appeal  in   (1877)   87  111.  446. 

It  is  said  obiter  in  Mather  v.  Eureka 
Mower  Co.  (1890)  118  N.  Y.  629,  23  N. 
E.  993,  affirming  (1887)  44  Hun,  333: 
"It  is  well  settled  that  a  director  of  a 
corporation  is  not  entitled  to  compensation 
for  services  performed  by  him,  as  such, 
without  the  aid  of  a  pre-existing  provision 
expressly  giving  the  right  to  it.  They  are 
the  trustees  for  the  stockholders,  and,  a.s 
such  have  the  management  of  the  corporate 
affairs." 

And  in  Brannin  v.  Loving  (1884)  82  Ky. 
370,  it  is  said  obiter:  "The  services  of 
directors  are  .  .  .  usually  gratuitous; 
they  are  entitled  to  no  compensation  iu 
the  absence  of  a  contract  for  it." 

« Newport  &  M.  R,  Co.  v.  Hay  (1886)   8 
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of  his  cestuis  qui  trustent,  where  there 
has  been  no  express  agreement  to  that 
effect.  This  rule  protects  the  stock- 
holders and  operates  as  no  hardship 
upon  directors,  who  may  demand  an  ex- 
press contract  before  entering  upon  the 
performance  of  their  duties. 

In  one  jurisdiction,  at  least,  the  com- 
mon-law rule  has  been  adopted  by  stat- 
ute,* and  the  authority  to  make  contracts 
for  compensation  limited  to  the  stock- 
holders.' 

&.  For  services  as  officer* 
1,  In  general. 

The  rule  against  the  recovery  of  com- 


pensation by  a  director  of  a  corporation, 
in  the  absence  of  an  express  contract, 
applies  to  the  services  rendered  by  a 
director  as  an  officer  of  the  board  of 
directors,  as  well  as  to  the  ordinary 
services  rendered  by  a  director  as  aueh.^ 
This  is  on  the  theory  that  services 
rendered  as  officer  of  the  board  of 
directors  are  part  of  the  services  of  a 
director  within  the  scope  of  his  official 
duties.  In  numerous  cases  compensation 
has,  in  the  absence  of  express  contract 
therefor,  been  denied  directors  of  cor}>o- 
rations  for  services  rendered  as  presi- 
dent,*  vice   president,*   secretary,''    and 


Ky.  L.  Rep.  115,  supra,  note  1;  Bagley  v. 
Carthage,  W.  &  S.  H.  R.  Co.  (1900)  165  N. 
Y.  179,  58  N.  E.  895,  affirming  (1898)  25 
App.  Div.  475,  49. N.  Y.  Supp.  718,  supra, 
note  1;  Mather  v.  Eureka  Mower  Co. 
(1890)  118  N.  Y.  629,  23  N.  E.  993,  affirm- 
ing (1887)  44  Hun,  333.  supra,  note  1; 
Ravenswood,  S.  &  G.  R.  Co.  v.  Woodyard 
(1899)  46  W.  Va.  558,  33  S.  E.  285,  infra, 
note  3.. 

And  see  infra,  II.  b,  1,  note  9,  and  the 
accompanying  text. 

***The  general  rule  everywhere  denies 
compensation  to  the  president  of  a  private 
corporation,  unless  it  be  authorized  by  the 
proper  authority  of  the  corporation,  and 
the  law  raises  no  implied  prom.ise  to  pay 
compensation  to  directors  or  president,  in 
the  absence  of  provision  in  by-law  or 
order,  they  being  trustees,  and  not  en- 
titled, as  such,  to  compensation."  Ravens- 
wood,  S.  &  G.  R.  Co.  V.  Woodyard  (1899) 
46  W.  Va.  558,  33  S.  K  285.  In  West  Vir- 
ginia, however,  the  matter  is  governed  by 
a  statute  providing  that  "there  shall  be  no 
compensation  for  services  rendered  by  the 
president  or  any  director,  unless  it  be  al- 
lowed by  the  stockholders." 

And  see,  in  this  connection,  infra,  note 
11. 

*It  is  said  in  (3oodin  v.  Dixie  Pobt- 
i/Ais'D  Cement  Co.  ante,  308,  that,  **independ- 
ently  of  any  statute,  it  seems  to  be  well 
settled  law,  except  under  some  special  or 
extraordinary  circumstances,  that  no  officer 
who  is  also  a  director,  in  the  absence  of 
special  contract,  duly  authorized  by  by- 
law of  the  stockholders  or  with  proper 
action  of  the  directors,  can,  upon  an  im- 
plied contract,  recover  for  the  unusual 
services  rendered  the  corporation  in  his 
official  capacity." 

BSt.  Louis,  A.  &  S.  R.  Co.  v.  0*Hara 
(1899)  177  lU.  525,  52  N.  E.  734,  53  K.  E. 
118,  affirming  (1897)  75  111.  App.  496; 
Chicago  Macaroni  Mfg.  Co.  v.  Boggiano 
(1903)  202  III.  312,  67  N.  E.  17;  Chicago 
Porter  Home  Invest.  Co.  v.  Biddison  (1892) 
46  111.  App.  423;  Barry  v.  Coffeen  Coal  & 
Copper  Co.  (1893)  52  111.  App.  183;  Winfield 
Mortg.  &  T.  Co.  v.  Robmson  (1913)  89 
L.R.A.1917F. 


Kan.  842,  132  Pac.  979,  Ann.  Cas.  1915A, 
451;    Santa   Clara  Min.   Asso.  v.   Meretlith 
(1878)    49    Md.   389,   33    Am.    Rep.    264,   4 
Mor.  Min.  Rep.  44;  Henry  Wood's  Sons  Co. 
V.  Schaefer   (1899)   173  Mass.  443,  73  Am. 
St.  Rep.  305,  53  N.  E.  881;   Bussell  Trim- 
mer Co.  V.  Coburn    (1905)    188  Mass.  254. 
69    L.R.A.    821,   74    N.    E.    334;    Adelts    v. 
Progressive   Shoe  Co.    (1900)    84  Mo.  App. 
288;    McConnell    v.    Combination    Min.    & 
Mill.  Co.  (1904)  30  Mont.  230,  104  Am.  St. 
Rep.  703,  76  Pac.  104;   Barril  v.  Calender 
Insulating    &    Water    Proofing    Co.    (1888) 
50  Hun,  257,  2  N.  Y.  Supp.  758;   Farmers' 
Loan  &  T.  Co.  v.  Housatonic  R.  Co.  (1897) 
152  N.  Y.  251,  46  N.  E.  504;  Ganl  v.  Kiel 
&  A.  Co.    (1910)    199  N.  Y.  472,  92  N.  E. 
1069,  modifying  (1909)   133  App.  Div.  621, 
118    N.    Y.    Supp.    225;    Leavitt    v.    Beers 
(1843)  Hill  &  D.  Supp.  (N.  Y.)  221;  Lewis 
V.  Matthews  (1914)  161  App.  Div.  107,  146 
N.  Y.   Supp.  424;    Starbuck  r.  Housatonic 
R.  Co.  (1895)   83  Hun,  534,  32  N.  Y.  Supp. 
87,  affirmed  in    (1897)    152  X    Y.   251,  46 
N.   E.   504;    Caho  v.  Norfolk   &   S.  R.  Co. 
(1908)    147  Bf.  C.  20,  60  R.  E.  640;  Wood 
V.  Lost  Lake  Mfg  Co.  (1890)  23  Or.  20,  37 
Am.    St.    Rep.    651,   23    Pac.    848;    Barren- 
stecher  v.  Hof  Brau  (1913)  67  Or.  194,  135 
Pac.  518;  Althousc  v.  Cohaiigh  Colliery  Co. 
(1910)   227  Pa.  580,  136  Am.  St.  J(ov.  008, 
76  Atl.  316;  Barley  v.  Pitts  &  L.  S.  Iron 
Co.   (1892)   146  Pa.  478,  23  Atl.  837;   Bair 
&  G.  Mfg.  Co.  v.  Vandersaal  (1908)  30  Pa. 
Super.   Ct.   615;   Danville,  H.   &  W.  B.  R. 
Co.  v.  Kase  (1885)  41  W.  N.  C.   (Pa.)  411, 
39  Atl.  301;  Martindale  v.  Wilson-Cass  Co. 
(1890)   134  Pa.  348,  19  Am.  St.  Rep.  706, 
19   Atl.    680;    Olney    v.   Chadsey    (1862)    7 
R.  I.  224;  Flynn  v.  Columbus  Club   fl890) 
21  R.  L  534,  45  Atl.  551;   Austin  City  R. 
Co.    V.    Swisher    (1880)    1    Tex.    App.    Civ. 
Cas.  (White  &  W.)  33;  Blom  v.  Blom  Cod- 
fish Co.  (1912)  71  Wash.  41,  127  Pac.  596; 
RavenswoDd,  S.  &  O.  R.  Co.  v.  Woodyard 
(1899)   46  W.  Va.  558,  33  S.  E.  285;   Na- 
tional Loan  &  Invest.  Co.  v.  Rockland  Co. 
(1899)   36  C.  C.  A.  370.  94  Fed.  335;  Mon- 
mouth Invest.  Co.  v.  Means    (1906)    80  C. 
C.  A.  527,  151  Fed.  159;   Ebner  v.  Alaska 
Mildred  Gold  Min.  Co.   (1009)   93  C.  C.  A. 
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92,  167  Fed.  4(56;  Re  Dr.  Voorheea  Awn- 
ing Hood  Co.  (1911)  187  Fed.  611,  reversed 
on  another  point  in  (1911)  110  C.  C.  A. 
215,  188  Fed.  425;  Pacific  Improv.  Co.  v. 
ChattanQopa  Southern  R.  Go.  (1911)  189 
Fed.  161;  Title  Ins.  &  Trust  Co.  v.  Home 
Teleph.  Co.  (1912)  200  Fed.  263. 

"The  cases  on  the  subject  very  generally 
hold  that  an  officer  of  a  corporation,  for 
services  in  the  course  and  scope  of  his 
official  duties,  can  only  recover  when  com- 
pensation therefor  has  been  authoritatively 
agreed  upon  in  advance.  It  is  not  always 
required  that  a  definite  sum  be  fixed  upon, 
but  there  must  be  a  previous  agreement 
for  compensation  existent  or  in  some  way 
expressed  so  as  to  bind  the  company.  For 
such  services  there  can  be  no  recovery  on 
a  quantum  meruit,  as  ordinarily  under- 
stood and  applied."  Chiles  v.  United  States 
Furniture  Mfg.  Co.  (1914)  167  N.  C.  ,574, 
83  S.  C.  812,  an  action  involving  the  right 
of  the  president  of  a  corporation  to  com- 
pensation. 

In  Hayes  v.  Canada,  A.  &  P.  S.  S.  Co. 
(1910)  104  C.  C.  A.  271,  181  Fed.  289,  an 
action  involving  the  right  of  a  president 
and  director  of  a  Canadian  corporation  to 
compensation,  it  is  said:  *We  should 
here  observe,  for  the  general  purposes  of 
this  opinion,  that,  so  far  as  appears  in 
this  record,  the  law  of  the  domicil  of  the 
corporation  is  the  common  law  established 
alike  in  the  United  States  and  in  Eng- 
land, in  that  neither  the  president  nor  any 
director  of  a  corporation  is  entitled  to  any 
salary  unless  there  is  an  authoritative  vote 
granting  it  and  establishing  the  amount  of 
the  same.*' 

So,  in  applying  the  Pennsylvania  law, 
compensation  for  services  by  the  president 
and  secretary  and  treasurer  of  a  corpora- 
tion, who  were  also  directors  of  the  corpo- 
ration, was  held  in  Crumlish  v.  Central 
Improv.  Co.  (1893)  38  W.  Va.  390,  23 
L.R.A.  120,  45  Am.  St.  Rep.  872,  18  S.  E. 
466,  not  to  be  recoverable,  in  the  absence 
of  an  express  contract  to  pay  for  such 
services.  The  court  continues:  "Though 
not  necessary  to  go  further,  my  examina- 
tion has  led  me  to  the  conclusion  that  the 
decisions  in  Pennsylvania  reflect  the  true 
rule  applicable  nearly  everywhere,  in  de- 
nying pay  without  express  provision  or 
contract,  not  only  to  the  president,  but  a 
treasurer  or  secretary,  w^hen  stockholders 
or  directors.  The  authorities  have  led  my 
mind  to  the  conclusion  that  the  law  raises 
no  implied  promise  to  pay  compensation 
to  directors,  president  or  vice  president  of 
a  private  corporation,  in  the  absence  of  pro- 
vision in  by-law  or  order  of  the  directors. 
They  are  trustees  charged  with  Uie  funds, 
and  cannot  recover  on  a  quantum  meruit.'* 

In  Kilpatrick  v.  Penrose  Ferry  Bridge  Co. 
(1865)  49  Pa.  118,  88  Am.  Dec.  497,  an 
action  by  the  president  and  treasurer  of  a 
corporation  to  recover  for  services  ren- 
dered in  their  official  capacities,  it  is  said: 
'The  salary  or  compensation  of  corporate 
officers  is  usually  fixed  by  a  by-law  or  by 
L.R.A.1917F. 


f  a  resolution  either  of  the  directors  or 
stockholders;  but  w^here  no  salary  has  been 
fixed,  none  can  be  recoA'ered.  Corporate 
offices  are  usually  filled  by  the  chief  pro- 
moters of  the  corporation,  whose  interest 
in  the  stock  and  in  other  incidental  ad- 
vantages is  supposed  to  be  a  motive  for 
executing  the  duties  of  the  office  without 
compensation,  and  this  presumption  pre- 
vails until  overcome  by  an  express  pre- 
arrangement  of  salary  .  .  .  It  is  well 
that  the  rule  of  law  is  so.  Corporate 
officers  have  ample  opportunities  to  adjust 
and  fix  their  compensation  before  they 
render  their  services,  and  no  great  mis- 
chief is  likely  to  result  from  compelling 
them  to  do  so.  But  if,  on  the  other  hand, 
actions  are  to  be  maintained  by  corporate 
officers  for  services,  which,  however  faith- 
ful and  valuable,  were  not  rendered  on  the 
foot  of  an  exi)ress  contract,  there  would 
be  no  limitation  to  corporate  liabilities, 
and  stockholders  would  •  be  devoured  by 
officers." 

And  it  is  said  in  Starbuck  v.  Housa tonic 
R.  Co.  (1895)  83  Hun,  534,  32  N.  Y.  Supp. 
87,  affirmed  in  (1897)  152  N.  Y.  251,  46 
N.  E.  504,  that  "a  president  of  a  corpora- 
tion, if  a  stockholder  or  director,  can  make 
good  his  claim  for  salary  only  by  showing 
a  contract  therefor.  Inferences  "of  a  con- 
tract from  services  performed  by  request 
which  obtained  between  individuals  are  not 
allowed,  between  a  president  and  his  corpo- 
ration. On  the  contrary,  the  legal  infer- 
ence from  these  facts  is  that  services  as 
president  are  to  be  rendered  without  com- 
pensation." 

So,  where  there  is  no  by-law  fixing  any 
salary  for  the  president,  vice  president, 
and  treasurer  of  a  corporation,  and  the 
resolution  adopted  by  the  directors  is  void 
because  of  the  participation  of  the  officers 
concerned  therein,  the  court  has  no  au- 
thority to  fix  a  reasonable  compensation 
for  such  officers,  it  being  the  rule  that  ''he 
who  serves  a-s  the  officer  of  a  corporation 
when  no  salary  has  been  provided  must  ren- 
der his  official  services  gratuitously."  Luthy 
V.  Ream   (1914)   190  111.  App.  315. 

In  Ellis  V.  Ward  (1890)  137  HI.  509,  25 
N.  E.  530,  involving  the  right  of  the  presi- 
dent of  a  corporation  to  compensation,  it 
is  said.  "The  doctrine  is  well  settled  in 
this  court,  that  the  law  will  not  imply  a 
promise  on  the  part  of  a  private  corpo- 
ration to  pay  its  officers  for  the  perform- 
ance of  their  usual  duties.  In  order  that 
such  officers  may  legally  demand  and  re- 
cover for  such  services,  or  that  the  corpo- 
ration legally  makes  allowance  and  payment 
therefor,  it  must  appear  that  a  by-law 
or  resolution  had  been  adopted  author- 
izing and  fixing  such  allowance  before  the 
services  were  rendered." 

And  following  the  case  of  Holder  v. 
Lafayette,  B.  &  M.  R.  Co.  (1873)  71  HI. 
106,  22  Am.  Rep.  89,  infra,  note  8,  it  is 
held  in  Gridley  v.  Lafayette,  B.  &  M.  R. 
Co.  (1873)  71  lU.  200,  that  the  president 
of    a    corporation    is    not    entitled,    in  the 
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absence  of  express  provision  therefor,  to 
compensation  for  services  rendered  within 
his  duties  as  president. 

In  Merrick  v.  Peru  Coal  Co.  (1871)  61  Dl. 
472,  3  Mor.  »lin.  Rep,  583,  it  is  held  that 
the  president  of  a  railroad  cannot,  in  the 
absence  of  a  by-law  or  resolution  provid- 
ing compensation,  set  up  any  claim  there- 
for. 

"It  is  well  settled  in  all  jurisdictions," 
says  the  court  in  Home  Mixture  GUano 
Co.  V.  Tillman  (1906)  125  Ga.  172,  53  S. 
E.  1019,  an  action  involving  the  right  of 
the  president  of  a  corporation  to  compen- 
sation, "that  the  directors  of  a  private 
corporation  are  not  entitled  to  salary  or 
other  compensation  for  performing  the 
usual  and  ordinary  duties  pertaining  to 
their  office,  as  defined  by  the  charter  or 
by-laws,  or  by  custom,  unless  there  is  an 
express  agreement  or  provision  for  com- 
pensation when  the  services  are  performed." 
And,  quoting  from  3  Clark  &  M.  on  Private 
Corporations,  §  671a,  the  court  adds  that 
"it  can  make  no  difference  in  the  applica- 
tion of  this  rule  that  the  services  were 
performed  with  the  expectation  of  compen*' 
sation,  or  with  the  general  understanding 
among  the  directors  themselves  that  they 
should  receive  compensation.^ 

While  admitting  in  Red  Bud  Realty  Co. 
V.  South  (1910)  96  Ark.  281,  131  S.  W. 
340,  that  a  contract  may  be  implied  on  the 
part  of  a  corporation  to  pay  its  president 
for  special  servicer,  it  is  said  that  the 
"president  of  a  corporation  is  not  entitled 
to  any  compensation  for  performing  the  or- 
dinary duties  of  his  office  unless  a  contract 
to  that  effect  is  made  with  him  by  its  gov- 
erning body." 

And  where,  as  in  Lowe  v.  Ring  (1904) 
123  Wis.  370,  101  N.  W.  698,  3  Ann.  Cas. 
731,  the  claims  of  the  president  of  a  bank 
for  compensation  for  services  rendered  in 
the  scope  of  his  official  duties  are  involved, 
the  court  says  that  "a  president  of  a  corpo- 
ration cannot  sue  upon  an  implied  con- 
tract to  enforce  a  claim  for  services  of  an 
officer,'  when  he  is  a  stockholder  or  di- 
rector." 

The  president  of  a  corporation  is  not 
entitled  to  compensation  for  services  ren- 
dered as  such  in  the  absence  of  express 
contract;  and  where  a  resolution  iixing 
his  salary  is  not  legally  passed  by  the 
directors,  he  cannot  recover  for  the  rendi- 
tion of  his  services.  Steele  v.  Gold  Fis- 
sure Gold  Min.  Co.  (1908)  42  Colo.  529, 
126  Am.  St.  Rep.  177,  95  Pac.  349. 

But  see  Rosborough  v.  Shasta  River 
Canal  Co.  (1863)  22  Gal.  556,  as  referred 
to  infra,  note  12. 

•  See  Fritze  v.  Equitable  BIdg.  &  L.  Soc. 
(1900)  186  111.  183,  57  N.  E.  873;  Luthy 
V.  Ream  (1914)  190  111.  App.  316,  supra, 
note  5;  Blue  v.  Capital  Nat.  Bank  (1896) 
145  Ind.  518,  43  N.  E.  655;  Sellcy  v.  Amer- 
ican Lubricator  Co.  (1903)  119  Iowa,  591, 
93  N.  W.  590;  O'Brien  v.  John  O'Brien 
Boiler  Works  Co.  (1910)  154  Mo.  App.  183, 
133  S.  W.  347;  Gaul  v.  Kiel  &  A.  Co.  (1910) 
L.R.A.1917F. 


199  N.  Y.  472,  92  N.  E.  1069,  modifying 
(1.009)  133  App.  Div.  621,  118  X.  Y.  Supp. 
225;  Dunlap  v.  Montana  Tonopah  Min. 
Co.  (1911)  192  Fed.  714,  affirmed  in  (1912) 
116  C.  C.  A.  286,  196  Fed.  612;  Earle  v.  Bur- 
land  (1900)  27  Out.  App.  Rep.  640. 

In  Remmers  v.  Seky  (1897)  70  Mo.  App. 
364,  an  action  involving  the  claim  of  the 
vice  president  of  a  corporation  for  services, 
it  is  said:  "In  the  absence  of  a  by-law  or 
resolution  of  the  board  of  directors,  legally 
and  regularly  passed,  providing  for  the 
payment  of  salaries  to  the  officers  of  a 
corporation,  they  are  presumed  to  serve 
witnout  compensation." 

So  in  Citizen's  Xat.  Bank  v.  Elliott  (1880) 
55  Iowa,  104,  39  Am.  Rep.  167,  7  K.  W. 
470,  an  action  involving  the  right  of  the 
vice  president  of  a  bank  to  compenfiation 
for  services,  it  is  said:  "We  understand 
the  rule  to  be  when  an  officer  of  a  corpo- 
ration perform'S  the  usual  and  ordinary 
duties  of  his  office,  as  defined  by  the  charter 
or  by-laws,  he  cannot  recover  com>])en sation 
therefor  unless  it  has  been  so  specially 
agreed.  He  cannot,  in  such  case,  recover 
what  the  services  are  reasonabl}"  worth." 

And  an  instruction  that  plaintiff,  being 
vice  president  and  director  of  the  defendant 
corporation,  could  not  recover  for  services 
rendered  as  such  director  or  officer  in  the 
absence  of  an  express  contract  providing 
compensation  for  such  services,  is  held 
properly  to  state  the  law  in  Toponce  v. 
Corinne  ^^lill  Canal  &  Stock  Co.  (1890)  6 
Utah,  439,  24  Pac.  534,  affirmed  in  (1894) 
152  XJ.  S.  405,  38  L.  ed.  493,  14  Sup.  Ct. 
Rep.  632. 

7  Brown  v.  De  Young  (1897)  167  111. 
549,  47  N.  E.  868,  infra,  note  8;  Myers  v. 
Equitable  Bldg.  &  L.  Soc.  (1900)  92  lU. 
App.  27,  infra,  note  13;  Jones  v.  Vance 
Shoe  Co.  (1900)  92  111.  App.  158,  infra,  note 
16;  West  Point  Teleph.  A  Teleg.  Co.  v. 
Rose  (1898)  76  Miss.  61,  23  8o.  629;  Taus- 
sig V.  St.  liouis  &  K.  R.  Co.  (1901)  166  Mo. 
28,  89  Am.  St.  Rep.  674,  65  S.  W.  969,  on 
subsequent  appeal  in  (1905)  186  Mo.  269. 
85  S.  W.  378;  Pfeiffer  v.  Lansberg  Brake 
Co.  (1891)  44  Mo.  App.  59;  Felton  v. 
West  Iron  Mt.  Min.  Co.  (1895)  16  Mont. 
81,  40  Pac.  70;  Kleinschmidt  v.  American 
Min.  Co.  (1914)  49  Mont.  7,  139  Pac.  785; 
Baines  v.  Coos  Bay  Nav.  Co.  (1902)  41 
Or.  135,  68  Pac.  397;  Crumlish  v.  Central 
Improv.  Co.  (1893)  38  W.  Va.  390,  23 
L.R.A.  120,  45  Am.  St  Rep.  872,  18  S.  E. 
456,  supra,  note  5;  Michie  v.  Erie  &  H. 
R.  Co.  (1876)  26  U.  C.  C.  P.  566. 

In  Talcott  v.  Olcott  Mfg.  Co.  (1880)  11 
N.  Y.  W^eek.  Dig.  141,  an  action  by  the 
secretary  of  a  corporation  for  services,  it 
is  said  that  "the  law  will  not  imply  a 
promise  on  the  part  of  corporations  to  pay 
their  officers  for  official  seryioes.^' 

And  it  is  held  in  Silverton  Min.  Co.  v. 
Haughwont  (1908)  44  Colo.  173,  86  Pac. 
975,  that  a  director  of  a  oorporation,  who 
holds  the  office. of  secretary  of  the  corpo- 
ration, is  not  entitled  to  compensation  for 
his  services  as  secretary,  in  the  absence 
of  any  provision  in  the  charter  or  by-laws. 
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treasurer  •  of  the  board  of  directors. 
Such  officers  are  still  trustees  for  the 
stockholders,  aud,  as  such,  entitled  only 
to  such  compensation  as  is  expressly 
provided  for.®  This  rule  is  especially 
true  where  the  corporation  is,  in  its 
nature,  a  charitable  organization.^^  In 
one  case  a  distinction  is  sought  to  be 
made  on  behalf  of  iperely  ministerial 
officers,  such  as  secretaries,*®*  but  no 
other  authority  is  found  for  such  a  rule, 
and  it  does  not  appear  clearly  from  the 
case  that  the  officer  there  involved  was 


indeed  a  director,  and,  as  euch,  bore  a 
trust  relation  to  the  stockholders. 

In  one  jurisdiction  the  common-law 
rule,  as  far  as  it  is  applicable  to  the 
president,  has  been  adopted  by  statute; 
and  the  authority  to  make  contracts  for 
his  compensation  is  limited  to  the  stock- 
holders." 

Two  eases  seem  to  be  authority  for 
the  rule  that  officers  who  are  directors 
of  a  corporation  may  recover  upon  im- 
plied contract  for  services  rendered  as 
officers.**      These    eases,    however,    are 


resolution  or  contract,  providing  for  the 
payment  of  such  compensation. 

SLuthy  v.  Ream  (1914)  190  111.  App. 
315,  supra,  note  6;  Taussig  v.  St.  Louis  & 
K.  R.  Co.  (1901)  166  Mo.  28,  89  Am.  St. 
Rep.  674,  65  S.  W.  969,  on  subsequent 
appeal  in  (1905)  186  Mo.  269,  85  S.  W. 
378;  Bevier  Black  Diamond  Coal  Co.  v. 
Watson  (1904)  107  Mo.  App.  451,  80  S.  W. 
287;  Kleinschmidt  v.  American  Min.  Co. 
(1914)  49  Mont  7,  139  Pac.  785;  Lewis  v. 
Matthews  (1914)  161  App.  Div.  107,  146 
N.  Y.  Supp.  424;  Baines  v.  Coos  Bay  Nav. 
Co.  (1902)  41  Or.  135,  68  Pac.  397;  Bar- 
renstecher  v.  Hof  Brau  (1913)  67  Or.  194, 
135  Pac.  518;  Kilpatrick  v.  Penrose  Ferry 
Bridge  Co.  (1865)  49  Pa.  118,  88  Am.  Dec. 
497,  supra,  note  5;  Cruralish  v.  Central 
Improv.  Co.  (1893)  38  W.  Va.  390,  23 
L.R.A.  120,  45  Am.  St.  Rep.  872,  18  S.  E. 
456,  supra,  note  5;  Michie  v.  Erie  &  H.  R. 
Co.   (U.  C.)  supra. 

A  director  of  a  corporation,  elected  to 
the  office  of  treasurer,  is,  in  the  absence  of 
provision  for  his  compensation,  entitled  to 
none  as  upon  implied  contract.  Holder  v. 
Lafayette  B.  &  M.  R.  Co.  (1873)  71  111. 
106,  23  Am.  Rep.  89. 

And  it  is  held  in  Brown  v.  De  Young 
(1897)  167  III.  549,  47  N.  E.  863,  that,  at 
the  suit  of  nonassenting  stockholders^  re- 
covery may  be  had  of  salaries  paid  a 
director  for  his  services  as  secretary  and 
treasurer  of  the  corporation,  where  the 
payment  of  such  compensation  is  not 
authorized  by  the  by-laws  or  by  a  resolu- 
tion of  the  board  of  directors. 

The  abstract  of  the  decision  in  Spruhan 
V.  Searchlight  Gas  Co.  (1914)  185  IlL  App. 
380,  is  as  follows:  ''In  an  action  against 
a  corporation  to  recover  a  salary  as  treas- 
urer alleged  to  be  due  pursuant  to  an  agree- 
ment recorded  in  the  minutes  of  defendant's 
board  of  directors,  a  judgment  for  defend- 
ant was  sustained,  it  appearing  that  no 
such  salary  was  provided  by  the  corpora- 
tion's by-laws,  nor  by  any  resolution 
passed  by  the  board  of  directors;  that  the 
minutes  of  the  board  did  not  disclose  any 
provision  for  a  salary,  and  that  no  con- 
tract of  any  kind  for  such  salary  was 
proved  by  plaintiif." 

But  see  Dalton  v.  Brush  Electric  Light 
Co.  (1897)  13  Ohio  C.  C.  606,  7  Ohio  C.  D. 
141,  infra,  note  12. 

©Crumlish  v.  Central  Improv.  Co.  (1893) 
L.R.A.1937F. 


38  W.  Va.  390,  23  L.R.A.  120,  45  Aul  St. 
Rep,  872,  18  S.  E.  456,  supra,  note  5. 

And  see  supra,  II.  a,  note  2,  and  the 
accompanying  text. 

10  The  rendition  of  valuable  services  as 
president  of  a  bank  raises  no  implied  con- 
tract charging  the  bank  to  pay  therefor, 
although  he  states  to  some  of  the  directors 
during  the  time  of  rendering  such  services 
that  he  expects  to  be  paid  therefor,  especi- 
ally where  the  bank  is,  in  its  nature,  a 
charitable  institution.  Sawyer  v.  Pawners* 
Bank  (1863)  6  AUen  (Mass.)  207. 

lOaln  Newport  &  M.  R.  Co.  v.  Hay 
(1886)  8  Ky.  L.  Rep.  115,  an  action  involv- 
ing the  right  of  the  secretary  of  a  corpo- 
ration to  compensation,  the  court,  after 
setting  forth  and  approving  the  doctrine 
prohibiting  the  compensation  of  directors- 
in  the  absence  of  express  contract,  con- 
tinues: "This  healthy  doctrine,  which  is 
based  upon  the  relation  of  trustee  and 
cestuis  que  trust  existing  between  the 
parties,  should  not  be  extended  to  any 
officer  or  agent  with  whom  the  relation  does 
not  exist.  A  mere  ministerial  officer,  like 
the  secretary,  who  has  no  voice  in  the 
management  of  the  corporation's  property, 
does  not  c^me  within  the  rule,  altliough 
some  courts,  through  inadvertence,  have 
held  the  contrary.  The  doctrine  should 
only  be  applied  to  those  who  have  the  dis- 
posal of  the  property,  and  may  be  tempted 
to  misapply  the  funds  for  their  personal 
benefit."  Whether  or  not  the  secretary 
in  this  case  was  also  a  director  of  the 
corporation  does  not  appear. 

11  In  accordance  with  a  statute  providing 
that  **there  shall  be  no  compensation  for 
services  rendered  by  the  president  or  any 
director  unless  it  be  allowed  by  the  stock- 
holders," the  president  of  a  corporation 
who  was  never  voted  any  conupcnsation  by 
the  stockholders  in  held,  in  Maxon  v.  Max- 
on-Miller  Co.  (1903)  53  W.  Va.  150.  44  S. 
E.  131,  to  be  entitled  to  nothing  for  his 
official  services. 

And  see,  in  this  connection,  $iipra,  note 
3. 

Win  Dalton  v.  Brush  Electric  Light  Co. 
(Oluo)  supra,  the  court  is  of  the  opinion 
that  the  fact  that  plaintiff  was  a  director 
of  the  corporation  "when  he  was  elected 
as  treasurer  thereof,  and  while  he  served  a» 
such,  and  that  he  had  no  express  contract 
with  the  company  at  tlie  time  of  his  elec- 
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entitled  to  but  little  consideration,  the 
Ohio  case  being  the  decision  of  an  inter- 
mediate court  and  the  California  case 
going  apparently  on  the  ground  that  the 
president  was  merely  a  stockholder,  the 
fact  of  his  being  a  director  not  being 
discussed. 

;9.  Under  unexecuted  provision  of  stat' 
ute  or  by-law  authorising  or  direct- 
ing compenmition  to  be  fixed. 

In  some  jurisdictions  there  are  statutes 
which  specifically  empower  or  direct  the 
directors  or  stockholders  of  a  corpora- 
tion to  fix  the  compensation  of  various 
of  its  officers.  And  in  some  instances 
the  charter  or  by-laws  make  similar 
provisions.  Where  the  body  thus  em- 
powered or  directed  to  fix  the  com- 
pensation does  so,  an  express  contract 
is  created,  upon  which  the  holder  of 
the  office  concerned  may  bring  action. 
But  where  the  body  empowered  or 
ordered  thus  to  fix  the  compensation 
fails  to  do  so,  the  resulting  situation 
is  not  so  clear,  and  the  courts  are  not 
in  agreement  as  to  the  right  to  recover 
in  quantum  meruit.  In  Such  cases  the 
right  of  recovery  must  depend  largely 
upon  the  wording  and  apparent  meaning 
of  the  statute  or  by-law  in  question. 
The  true  rule  would  seem  to   be  that 


where  the  wording  is  such  that  a  promise 
of  payment  is  inferable  therefrom,  re- 
covery may  be  had  upon  quantum 
meruit.  In  accordance  with  this  rule, 
it  seems  that  in  the  case  of  a  statute 
or  by-law  which  merely  provides  that 
designated  officers  shall  receive  such 
compensation  as  shall  be  determined  or 
provided  at  some  future  date,  the  failure 
to  fix  the  rate  or  amount  of  com- 
pensation will  deprive  the  officer  of  all 
right  of  recovery  upon  quantum  meruit.** 
Such  a  statute  or  by^aw  does  not  hold 
out  the  promise  of  compensation  and 
does  not  make  the  fixing  of  such  com- 
pensation obligatory.  It  may  be  said 
that,  by  its  failure  to  fix  the  com- 
pensation, the  body  empowered  to  exer- 
cise that  function  has  indicated  its 
intention  not  to  allow  any  compensation ; 
or,  in  other  words,  that  it  has  fixed  the 
rate  of  compensation  at  nothing.  As  to 
eases  of  this  kind,  however,  the  courts 
are  not  entirely  in  harmony,  some  having 
held  that,  under  such  circumstances,  re- 
covery may  be  had  upon  quantum 
meruit.** 

Where  the  charter  or  by-laws  provide 
that  the  directors  "shall  fix"  the  com- 
pensation of  certain  officers  of  the  cor- 
poration^ the  case  seems  to  be  stronger 
in  favor  of  permitting  such  officers  to 


tion  that  he  was  to  be  paid  for  his  services, 
would  not  preclude  him  from  recovering 
the  fair  and  reasonable  value  of  his  serv- 
ices, if  they  were  valuable,  and  were  ren- 
dered under  such  circumBtances  as  showed 
that  it  was  the  intention  of  both  parties 
that  he  was  to  be  compensated  therefor." 

And  see  Rosborough  v.  Shasta  River 
Canal  Co.  (1863)  22  Cal.  556,  infra,  note 
69. 

w  Where  the  by-laws  of  a  private  corpo- 
ration provide  that  the  officers  thereof 
shall  receive  sudi  compensation  as  shall 
be  determined  at  the  annual  or  at  a  special 
meeting  of  the  stockholders,  called  for 
that  purpose,  and  the  compensation  of  the 
president  is  never  so  fixed,  he  cannot  re- 
cover compensation  for  his  services  as 
such.  Illinois  Linen  Co.  v.  Hough  (1878) 
91  III.  63. 

So,  under  a  by-law  providing  that  the 
''officers  shall  receive  such  compensation  as 
the  board  of  trustees  shall  from  time  to 
time  fix  and  determine,'*  the  president  of  a 
corporation  who  performs  no  services  out- 
side of  the  scope  of  his  official  duties  as 
tnistce  is  held,  in  Dial  v.  Inland  Logging 
Co.  (1909)  52  Wash.  81,  100  Pac.  157,  to 
have  no  right  to  compensation  in  the 
absence  of  express  contract. 

And  under  a  statute  to  the  effect  that 
"the  secretary  only  shall  be  entitled  to 
compensation,  and  in  such  amount  as  shall 
be  provided  for  in  the  chartefr,"  the  secre- 
tary of  a  corporation  which  fails  to  fix 
L.R.A.1917F. 


such  secretary's  compensation  by  charter 
is  not  entitled  to  compensation,  he  being 
a  director  and  in  the  same  situation  as 
if  the  statutory  provision  did  not  exist. 
Afyers  v.  Kqui table  Bldg.  &  L.  Soc.  (1900) 
92  111.  App.  27. 

So,  in  Re  Bolt  &  Iron  Co.  (1887)  14 
Ont.  Rep.  211,  affirmed  without  opinion  in 
(1889)  16  Ont.  App.  Rep.  397,  it  is  held 
that,  under  a  by-law  providing  that  the 
managing  director  shall  be  paid  for  his 
services  "such  sums  as  the  company  may 
from  time  to  time  determine  at  a  general 
meeting,"  a  managing  director  whose  sal- 
ary is  fixed  in  accordance  with  the  by-law 
to  a  certain  date  may  not  recover  any  com- 
pensation for  services  rendered  after  that 
date. 

And  see  Pfeiflfer  v.  Lansberg  Brake  Co. 
(1891)  44  Mo.  App.  67,  where  it  is  held 
that  a  by-law  of  a  corporation  which  pro- 
vides that  for  a  certain  period  no  salary 
shall  be  paid  to  the  officers  "except  to  the 
secretary**  does  not  in  itself  provide  by  im- 
plication for  compensation  to  the  secretary, 
but  merely  leaves  the  directors  free  to 
provide  or  not  to  provide  such  compensa- 
tion. 

w  Where,  in  ^fissoiu-i  River  R.  Co.  v. 
Richards  (1871)  8  Kan.  101,  the  by-laws 
of  the  corporation  provided  that  tlie  officers 
should  receive  such  compensation  for  their 
services  as  the  board  of  directors  should 
fix  and  allow,  it  is  held  that  the  failure  of 
the  directors  to  fix  any  compensation  for 
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recover  upon  quantum  meruit,  in  case 
the  directors  fail  to  fix  such  com- 
pensation ;  **  but  even  in  such  a  case 
there  is  room  for  doubt  as  to  whether 
such  is  the  proper  rula.^^  There  seems 
to  be  force  in  the  argument  that  the 
directors  may  fix  any  sum  they  please, 
and  that,  accordingly,  they  may  decide 
not  to  allow  any  compensation  at  all. 
This  argument  is  supported  by  the  fact 
that  the  directors  are  not  directed  to 
fix  a  compensation  that  is  reasonable. 
On  the  contrary,  practice  shows  that 
many  considerations,  aside  from  that 
of  reasonableness,  frequently  govern  di- 
rectors in  fixing  compensation.  For 
example,  it  is  not  unusual  for  officers 
of  a  corporation,  who  render  valuable 
services,  to  accept  very  inadequate  com- 
pensation during  periods  of  stress,  it 
being  to  their  advantage  as  stockholders 
and  in  accordance  with  their  duty  as 
directors  not  to  withdraw  money  from 


the  corporation  or  to  pile  up  debts 
against  it  at  such  times.  If,  from  con< 
siderations  of  such  a  nature,  the  di- 
rectors feel  that  a  merely  nominal  com- 
pensation or  no  compensation  at  all 
should  be  paid  the  officers,  there  is  noth- 
ing in  a  charter  provision  to  the  effect 
that  they  "shall  fix"  such  compensation 
which  makes  it  improper.  And  when 
a  court,  holding  that  such  a  provision 
imposes  the  duty  of  aetnally  fixing  a 
rate  of  compensation,  instructs  the  jury 
to  find  a  verdict  for  the  officer  for  a 
sum  that  will  constitute  a  reasonable 
compensation,  it  seems  that  it  is  reading 
into  the  charter  provision  something  not 
only  that  is  not  there,  but  that  was  not 
intended  to  be  implied  therefrom.  The 
case  is  much  the  same  as  if  it  were  spe- 
cifically provided  that  the  compensation 
should  be  fixed  at  such  sum  as  the 
directors  "think  reasonable."  Under  a 
statute  containing  such  a  provision,  it 


the  secretary,  who  was  also  a  director, 
does  not  deprive  such  secretary  of  his 
right  to  compensation.  The  court  says: 
"The  very  formation  of  the  by-law  by  its 
terms  indicated  that  some  compensation 
was  to  be  fixed  and  allowed  to  the  officers. 
The  ncf^lect  to  do  so  could  not  be  a  bar  to 
the  recovery  for  sueh  services.  Had  the 
board  made  some  allowance,  however  in- 
adequate, it  would  probably  have  preclud- 
ed the  secretary  from  obtaining  more 
than  was  allowed,  at  least  for  such  time 
as  he  might  serve  after  the  salary  was  so 
fixed.  The  plaintifT  below  rendered  certain 
services  for  which  the  plaintiff  in  error 
stipulated  he  should  have  such  compensa- 
tion as  it,  through  its  agents,  should  fix 
and  allow.  It  cannot  now  escape  its  ob- 
ligation by  refusing  to  fix  any  sum." 

So,  it  is  held  in  Dodge  v.  Lansing  & 
Subuiban  Traction  Co.  (1908)  152  Mich. 
100,  115  N.  W.  1004,  that,  where  the  by- 
laws of  a  corporation  provide  that  the  sec- 
retary shall  receive  such  salary  as  the 
board  of  directors  may  determine,  the 
failure  of  the  board  to  fix  any  salary  for 
the  secretary  does  not  deprive  him  of  com- 
pensation, "and  that  in  the  absence  of  ac- 
tion by  the  board,  he  is  entitled  to  recover 
a  reasonable  com;pensation  for  his  services." 

And  see  Re  Ontario  Exp.  &  Transp.  Co. 
(1804)  25  Ont.  Rep.  687,  in  which  it  is 
held  that  where  a  corporation  appoints  its 
directors  to  offices  in  the  corporation  with- 
out a  by-law  fixing  the  amount  of  the  sal- 
aries, as  they  are  empowered  to  do  by  the 
articles  of  incorporation,  and  such  appoint- 
ments are  afterw^ards  confirmed  by  legis- 
lation, they  are  entitled  to  recover  upon 
quantum  meruit  for  services  rendered  as 
auch  officers. 

16  Although  the  charter  of  a  corpora- 
tion provides  that  the  board  of  directors 
shall  appoint  a  secretary  and  fix  his  com- 
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pensation,  and  the  board  fails  so  to  fix  his 
compensation,  it  ift  held  in  Rogers  v.  Hast- 
ings &  D.  R.  Co.  (1875)  22  Minn.  25,  that 
the  secretary  may  recover  the  reasonable 
value  of  his  services  upon  quantum  meruit. 
The  court  says  that  the  provision  ''pre- 
scribes a  duly  for  the  directors,  but  does 
not  make  the  secretary's  right  to  compen- 
sation dependent  upon  its  discharge.  Hav- 
ing performed  his  duty  aa  secretary,  he  is 
not  to  be  deprived  of  his  pay  by  the  failure 
of  the  board  to  perform  its  duty  by  fixing 
the  same" 

Where  the  charter  of  a  corporation  pro- 
vides that  a  president,  agent,  and  treasurer 
shall  be  elected,  and  that  the  salaries  of 
such  officers  shall  be  fixed  bv  the  trustees, 
one  who  is  elected  president  and  agent  is 
entitled  to  recover  on  assumpsit  a  reason- 
able compensation  for  such  services,  al- 
though the  trustees  have  failed  to  fulfil 
their  duty  to  fix  the  compensation  for 
such  offices.  Grundy  v.  Pine  Hill  Coal 
Co.  (1888)  10  Ky.  L.  Rep.  833,  9  S.  W. 
414. 

WA  by-law  providing  that  the  directors 
of  the  corporation  shall  fix  the  compensa- 
tion of  the  president  does  not  entitle  the 
president  of  such  corporation  to  compensa- 
tion for  his  services,  where  the  directors 
fail  to  fix  such  compensation.  AfcAvity 
V.  Lincoln  Pulp  &  Paper  Co.  (1890)  82  Me. 
504,  20  Atl.  82. 

So,  where  the  by-laws  of  a  corporation 
provide  that  the  directors  shall  fix  the  com- 
pensation of  the  officers  of  the  company,  a 
director  who  is  elected  secretary  and  gen- 
eral manager  is  not  entitled  to  compensa- 
tion not  fixed  or  authorized  by  the  direct- 
ors. Jones  V.  Vance  Shoe  Co.  (1899)  92 
lU.  App.  158. 

See  Georgetown  Mercantile  Co.  v.  First 
Xat.  Bank  (1914)  —  Tex.  Civ.  App.  —, 
105  S,  W.  73,  infra,  note  28. 
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has  been  held  that  the  failure  to  fix  anv 
compensation  at  all  deprives  the  officer 
of  all  claim  thereto.^'' 

Where  the  circumstances  are  such 
that  a  promise  to  pay  is  plainly  infer- 
able, the  failure  to  fix  such  compensation 
will  not,  of  course,  deprive  the  officer 
of  his  right  thereto ;  and  he  may  recover 
upon  quantum  meruit^^  In  each  of  the 
cases  cited  it  will  be  noticed  that  there 
was  a  circumstance  in  addition  to  the 
mere  provision  for  the  fixing  of  com- 
pensation. In  the  one  case  this  circum- 
stance consists  of  an  authorization  of 
the  treasurer  to  make  advances  up  to  a 
certain    amount,    and   in    the    other    it 


'  consists  of  actual  payment  for  a  time 
under  circumstances  showing  an  under- 
standing that  the  officer's  services  were 
to  be  compensated. 

c.  For  extraordinary  services, 

i.  Jn  generaU 

It  is  almost  the  universal  rule  that  a 
director  or  an  officer  rendering  services 
outside  the  scope  of  his  official  duties 
may  recover  compensation  therefor,  aU 
though  not  provided  for  by  express  con- 
tract, if  the  circumstances  are  otherwise 
such  as  to  raise  an  implied  contract.^* 


1''  Under  a  statute  providing  that  the 
directors  of  a  bank  "shall  choose  one  of 
their  number  president,  and  make  him  such 
compensation  as  they  think  reasonable," 
it  is  held  in  Holland  v.  Lewiston  Falls 
Bank  (18C4)  52  Me.  564,  that  where  the 
directors  fail  to  fix  any  compensation  for 
the  pre»ident,  he  is  entitled  to  none.  It  is 
aaid:  "The  right  to  and  the  amount  of 
compensation  is  dependent  upon  and  is 
limited  by  the  will  of  the  directors.  This 
compensation  is  greater  or  lesser  as  they 
shall  'think  reasonable/  or  none  may  be 
granted.  Xo  action  can  be  maintained  upon 
a  quantum  meruit  for  such  services.  If  it 
could  be,  the  compensation  would  depend, 
not  upon  what  the  directors  might  in  their 
discretion  'think  reasonable,'  but  upon 
what  the  jury  or  some  other  tribunal 
mip:ht  think  reasonable." 

W  Where  there  is  a  statute  providing 
tliat  one  director  of  a  corporation  shall  he 
appointed  by  the  governor  and  compensat- 
ed for  his  services  as  director  by  the  corpo- 
ration, and  such  director  is  for  a  time  paid 
by  the  corporation  and  continues  to  act 
as  director  under  circumstances  showing 
the  consent  of  the  other  directors  and  an 
understanding  by  them  of  his  expectation 
of  being  paid  for  his  services,  although  the 
board  does  not  vote  him  compensation,  it 
may  be  found  that  the  corporation  accepts 
his  services  under  such  circumstances  as 
to  raise  a  presumption  that  it  expects  or 
ought  to  expect  that  they  are  to  be  paid 
for,  and  recovery  may  be  had  upon  im- 
plied contract.  Apsey  v.  Chattel  Loan  Co. 
(1914)   21C  Mass.  364,  103  X.  E.  899. 

And  where,  in  Metropolitan  Rubber  Co. 
V.  Place  (1006)  77  C.  C.  A.  262,  147  Fed. 
90,  a  by-law  was  adopted  by  the  corpora- 
tion providing  that  the  salary  of  the  presi- 
dent for  ejivii  calendar  year  be  fixed  at  the 
annual  stockholders'  meeting,  and  author- 
izing the  treasurer  to  advance  during  the 
year  an  amount  not  exceeding  a  certain 
sum  in  respect  of  such  salary,  it  is  held 
that,  in  an  action  by  such  president  for  sal- 
ary for  Bub.sequent  years  for  which  the 
stockholders  had  failed  to  fix  compensation, 
the  trial  court  commits  no  error  in  in- 
structing the  jury  that  such  president  Is 
entitled  to  be  paid  a  salary  commensurate 
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with  the  value  of  the  services  rendered,  the 
court  expressing  itself  as  follows:  "It  is 
plain  that  the  corporation  in  the  present 
case,  by  its  by-law,  had  promised  that  a 
yearly  salary  should  be  paid  its  president, 
and  that  the  amount  should  be  fixed  after 
the  expiration  of  each  year  of  service.  It 
was  the  meaning  of  the  by-law,  not  that 
no  salary  should  be  paid  unless  one  should 
be  fixed  at  the  annual  meeting,  but  that 
one  should  be  paid  and  the  amount  fixed 
'  at  the  annual  meeting,  imless  it  was  con- 
!  sidered  that  none  should  be  allowed  in  ex- 
I  cess  of  that  which  the  treasurer  had  in  the 
meantinie  advanced." 

WRed  Rud  Realtv  Co.  v.  South  (1910) 
:  96  Ark.  281,  131  S.  W.  340,  infra,  note  56; 
Rassett  v.  Fairchild  (1901)  132  Cal.  637, 
52  L.R.A.  611,  64  Pac.  1082,  61  Pac.  791, 
affirming  (1900)  6  Cal.  Unrep.  458,  61 
Pac.  791,  infra,  note  5»;  Ruby  Chief  Min. 
&  Mill.  Co.  V.  Prentice   (1898)  25  Colo.  4, 

52  Pac.  210,  infra,  note  37;  Gumaer  v. 
Cripple  Creek  Tunnel,  Transp.  &  Min.  Co. 
(1907)  40  Colo.  1.  122  Am.  St.  Rep.  1024, 
90  Pac.  81,  13  Ann.  C^s.  781,  infra,  note 
54;  Kew  York  &  N.  H.  R.  Co.  v.  Ketchum 
(1858)  27  Conn.  170,  supra,  note  4;  Rose- 
hill  Cemetery  Co.  v.  Dempster  (1906)  223 
111.  567,  79  N.  E.  276,  affirming  (1905)  121 
III.  App.  143,  infra,  note  74;  Barry  v.  Cof- 
feen  Coal  &  Copper  Co.  (1893)  52  111.  App. 
183,  infra,  note  57;  Greensboro  &  N.  C. 
Junction  Turnp.  Co.  v.  Stratton  (1889) 
120  Ind.  294,  22  N.  E.  247,  infra,  note  41; 
Kenner  v.  Whitelock    (1899)    152  Isd.  635, 

53  N.  E.  232,  infra,  note  61;  Brown  v. 
Creston  Ice  Co.  (1901)  113  Iowa,  616,  85 
N.  W.  750,  infra,  note  59;  First  Xat.  Bank 
V.  Drake  (1883)  29  Kan.  311,  44  Am.  Rep. 
646;  Paine  v.  Kentucky  Ref.  Co.  (1914) 
159  Ky.  270,  167  S.  W.  375,  Ann.  Cas. 
1915D,  389,  infra,  note  42;  McOowan  v. 
Finola  Mfg.  Co.  (1913)  120  Md.  335,  87 
Atl.  694;  Bartlett  v.  Mystic  River  Corp. 
(1890)  151  Mass.  433,  24  N.  E.  780,  infra, 
note  64;  Marcv  v.  Shelbume  Falls  &,  C. 
Street  R.  Co.  (1911)  210  Mass.  197,  96  X. 
E.  130,  infra,  note  65;  Apsev  v.  Chattel 
r^an  Co.  (1914)  216  Mass.  364,  103  N.  E. 
899,  infra,  note  65;  Pew  v.  Fu'st  Xat.  Bank 
(1881)  130  Mass.  391,  infra,  note  67;  Ten 
Eyck  V.  Pontiac,  O.  &  P.  A.  R.  Co.   (1889) 
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And     this     rule     seems     entirely     fair  and  proper.     It   puts   directors,   as   to 

tion  renders  services  to  his  corporation 
which  are  not  within  the  scope  of,  and  are 
not  required  of  him  by,  his  duties  as  presi- 
dent or  director,  but  are  such  as  are  prop-> 
erly  to  be  performed  by  an  agent,  broker, 
or  attorney,  he  may  recover  compensation 
j  for  such  services  upon  an  implied  promise." 
Santa  Clara  Min.  Asso.  v.  Meredith  (1878) 
49  Md.  380,  33  Am.  Rep.  264,  4  Mor.  Min. 
Rep.  44. 

Thus,  where  the  president  and  trustee 
of  a  corporation  renders  services  as  gen- 
eral manager  with  the  full  knowledge  and 
consent  of  the  other  officers,  he  may  re- 
cover compensation  therefor  upon  an  im- 
plied contract.  Blom  v.  Blom  Codfish  Co. 
(1912)  71  Wash.  41,  127  Pac.  696. 

And  where  the  duties  of  one  holding  the 
positions  of  secretary  and  treasurer  of  a 
corporation  are  merely  nominal,  and  he 
devotes  his  undivided  time  for  three  years 
to  representing  the  corporation  in  various 
matters,  such  as  securing  rights  of  way, 
supervising  the  operation  and  location  of 
the  company*s  railroad,  looking  after  its 
business  in  the  absence  of  the  general  man- 
ager, and  making  business  trips,  if  th« 
jury  finds  that  such  services  do  not  pertain 
to  his  office,  he  may  recover  compensation 
for  the  reasonable  value  thereof,  notw^ith- 
standing  that  he  is  an  officer  of  the  corpo- 
ration. Baines  v.  Coos  Bay  Nav.  Co. 
(1902)  41  Or.  135,  68  Pac.  397. 

So,  an  oflicer  or  stockholder  of  a  corpo- 
ration that  has  been  placed  in  the  hands 
of  a  receiver,  who  is  appointed  auctioneer 
to  make  a  sale  of  the  property,  is  entitled 
to  commissions  the  same  as  any  other  per- 
son rendering  such  service.  Friedrichs  v. 
Friedrichs,  Young,  Taney  (1910)  126  La. 
689,  52  So.  996. 

Where  the  secretary  of  a  corporation 
who  is  an  engineer  performs  services  out- 
side his  duties  as  an  officer,  with  the  knowl- 
edge and  approval  of  the  company,  in 
supervising  the  erection  of  its  blast  fur- 
naces, he  may  recover  for  the  services  what 
they  arc  reasonably  worth,  in  the  absence 
of  express  agreement  fixing  the  compen- 
sation. Talcott  v.  Olcott  Mfg.  Co.  (1880) 
11  N.  Y.  Week.  Dig.  141.  "The  directors 
of  a  company,"  it  is  said,  "may  employ 
one  of  their  own  number,  as  an  agent  or 
servant,  to  perform  services  for  the  com- 
pany, the  same  as  they  may  employ  any 
third  person.  And  a  director  is  not  inca- 
pacitated to  discharge  those  duties  and  to 
receive  the  same  compensation  therefor 
which  other  agents  and  servants  might 
be  entitled  to  receive." 

And  where  the  sale  of  stock  is  not  part 
of  the  duties  of  the  vice  president  of  a 
corporation,  he  mjay  recover  therefor  rea- 
sonable compensation  as  upon  implied  con- 
tract. Waters  v.  American  Finance  Co. 
(1905)   102  Md.  212,  62  Atl.  357. 

In  the  absence  of  an  express  contract 
providing  for  compensation,  the  right  of 
a  stockholder  and  director  of  a  corporation 
to  be  compensated  for  services  rendered  by 


74  Mich.  226,  3  L.R.A.  378,  16  Am.  St.  Rep. 
633,  41  N.  W.  905;  Henry  v.  Michigan  Sani- 
tarium &  Benev.  Asso.  (1907)  147  Mich.  142, 
110  N.  W.  523,  infra,  note  64;  Dodge  v. 
Lan«ing  &  Suburban  Traction  Co.  (1908) 
152  Mich.  100,  115  N.  W.  1004,  infra,  note 
64;    Ruttle   V.   What  Cheer   Coal   Min.   Co. 

(1908)  153  Mich.  300,  117  N.  W.  168,  infra, 
note  64;  Notlev  v.  First  State  Bank  (1908) 
154  Mich.  676,  Xl8  N.  W.  486,  infra,  note  67; 
Rogers  v.  Hastings  &  D.  R.  Co.  (1875)  22 
Minn.  25,  infra,  note  38;  Deane  v.  Hodge 
(1886)  35  Minn.  146,  59  Am.  Rep.  321,  27 
N.  W.  917 ;  Taussig  v.  St.  Louis  &  K.  R.  Co. 
(1901)  166  Mo.  28,  89  Am.  St.  Rep.  674, 
65  S.  W^.  969,  on  subsequent  appeal  in 
(1905)  186  Mo.  269,  85  S.  W.  378,  infra, 
note  64;  O'Brien  v.  John  O'Brien  Boiler 
Works  Co.  (1910)  154  Mo.  App.  183,  133 
S.  W^  347;  Chandler  v.  Monmouth  Bank 
(1832)  13  W.  J.  L.  255,  infra,  note  32; 
Law  V.  New  Mexico  C.  R.  Co.  (1914)  19 
N.  M.  242,  142  Pac.  145;  Barril  v.  Calen- 
dar Insulating  &  Waterproofing  Co.  (1888) 
50  Hun,  257,  19  N.  Y.  S.  R.  877,  2  N.  Y. 
Supp.  758;  Dwight  v.Williams  (1898)  25 
Misc.  667,  65  N.  Y.  Supp.  201,  infra,  note 
62;  Gaul  v.  Kiel  &  A.  Co.  (1910)  199  N.  Y. 
472,  92  N.  E.  1069  modifying  (1909)  133 
App.  Div.  621,  118  N.  Y.  Supp.  225;  Gill 
V.  New  York  Cab  Co.  (1888)  48  Hun,  624, 
16  N.  Y.  S.  R.  236,  1  N.  Y.  Supp.  202,  infra, 
67;  Jaekson  v.  New  York  C.  R.  Co.  (1874) 
2  Thomp.  &  C.  (N.  Y.)  653;  McDowall  v. 
Sheehan  (1891)  69  Hun,  618,  36  N.  Y.  S.  R. 
104,  13  N.  Y.  Supp.  386,  reversed  on  other 
grounds  in  (1891)  129  N.  Y.  200,  29  N.  E. 
299;  MacNaughton  v.  Osgood  (1886)  41 
Hun  (N.  Y.)  109,  reversed  in  (1889)  114 
N.  Y.  674,  21  N.  E.  1044;  Wood  v.  Lost 
Lake  Mfg.  Co.  (1890)  23  Or.  20,  37  Am. 
St.  Rep.  651,  23  Pac.  848;  Mitchell  v.  Hol- 
man  (1897)  30  Or.  280,  47  Pac.  616;  Bar- 
renstecher  v.  Ilof  Brau  (1913)  67  Or.  194, 
135  Pac.  518,  infra,  note  64;  Olney  v.  Chad- 
sey  (1862)  7  R.  I,  224;  Flynn  v.  Columbus 
Club  (1900)  21  R.  L  534,  46  Atl.  551; 
Reeve  v.  Harris  (1897)  —  Tenn.  — ,  50  S. 
W.  658;  Georgetown  Mercantile  Co.  v. 
First  Nat.  Bank  (1914)  —  Tex.  Civ.  App. 
—,  165  S.  W.  73,  supra,  note  28;  Merchant's 
Ice  Co.  v.  Scott  &  Dodson  (1916)  —  Tex. 
Civ.  App.  — ,  186  S.  W.  418;  Burns  v.  Com- 
mencement Bay  Land  A  Improv.  Co.  (1892) 
4  Wash.  668,  30  Pac.  668,  dissenting  opin- 
ion in  (1892)  30  Pac.  709;  Watts  v.  West 
Virginia  Southern  R.  Co.  (1900)  48  W.  Va. 
262,  37  S.  E.  700,  infra,  note  38;  Hjorth  Oil 
Co.  V.  Curtis  (1917)  —  Wyo.  — ,  163  Pac. 
362;  Ebner  v.  Alaska  Mildred  Gold  Min.  Co. 

(1909)  93  C.  C.  A.  92,  167  Fed.  466;  Re 
Gouverneur  Pub.  Co.  (1909)  168  Fed.  113; 
Dunlap  V.  Montana-Tonopah  Min.  Co.  (1911) 
192  Fed.  714,  affirmed  .in  (1912)  116  C.  C. 
A.  286,  196  Fed.  612;  Title  Ins.  &  T.  Co.  v. 
Home  Teleph.  Co.  (1912)  200  Fed.  268; 
Fitzgerald  &  M.  Conatr.  Co.  v.  Fitzgerald 
(1890)  137  U.  S.  98,  34  L.  ed.  608,  11  Sup. 
Ct.  Rep.  86. 

"If  a  president  or  director  of  a  corpora- 
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serviees    rendered    by     them    to    the   corporation  outside  the  scope  of  their 


him  as  superintendent  and  general  man- 
ager is  dependent  upon  his  ability  to  prove 
circumstances  raising  an  implied  promise 
to  pay  therefor.  McCarthy  v.  Mt.  Tecarte 
Land  A  Water  Co.  (1896)  111  CaL  328,  43 
Pac.  959.  And  it  is  held  further  that  the 
exclusion  of  testimony  tending  to  throw 
light  on  the  relation  of  the  parties  or  their 
intention  and  the  usage  as  to  the  payment 
of  compensation  is  error. 

After  holding  that,  in  the  absence  of 
express  contract,  a  director  of  a  railroad 
cannot  recover  for  services  rendered  as 
such,  the  court  in  Rock  ford,  R.  I.  &  St.  L. 
R.  Co.  V.  Sage  (1872)  65  lU.  328,  16  Am. 
Rep.  687,  says:  "There  was  some  evi- 
dence tending  to  show  services  rendered 
and  expenses  incurred  by  the  plaintiff, 
since  the  organization  of  the  company, 
apart  from  his  duty  as  a  director;  for  all 
such  he  may  recover  upon  a  quantum 
meruit." 

So,  it  is  said  in  Cheeney  v.  Lafayette, 
B.  &  M.  R.  Co.  (1873)  68  HI.  670,  18  Am. 
Rep.  684,  that  if  a  director  is  "appointed 
to  act  as  agent  for  the  performance  of 
duties  outside  of  those  devolving  on  him  as 
director,  it  is  but  reasonable  and  just  that 
he  should  be  allowed  to  recover  a  fair  com- 
pensation.'' 

Where,  in  Gitiseas'  Nat.  Bank  v.  Elliott 
(1880)  55  Iowa,  104,  39  Am.  Rep.  167,  7 
N.  W.  470,  an  action  involving  the  right 
of  the  vice  president  of  a  bank  to  recover 
for  services,  certain  evidence  as  to  the 
nature  of  the  services  performed  was  re- 
jected, the  court  says:  "It  may  be  con- 
ceded for  extraordinary  services,  such  as 
do  not  pertain  to  the  -office,  there  may  be 
a  recovery  although  it  has  not  been  so 
specially  agreed.  It  would,  therefore,  fol- 
low that  proof  of  the  character  of  the  serv- 
ices should  have  been  admitted  if  there  had 
been  such  allegation  in  the  pleading  filed 
by  defendant.  But  the  only  stated  ground 
of  recovery  was  that  the  services  were 
performed  by  the  defendant  as  vice  presi- 
dent. It  was  not  alleged  that  they  did  not 
pertain  to  the  office,  or  that  they  were 
extraordinary." 

In  Re  Matthew  Guy  Carriage  &  Auto- 
mobile Co.  (1912)  20  Ont.  L.  Rep.  377,  3 
Ont.  Week.  N.  1233,  22  Ont.  Week.  Rep. 
34,  4-  D.  L.  R.  764,  an  action  by  certain 
directors  to  recover  compensation  for  serv- 
ices rendered  as  manual  laborer,  stenog- 
rapher, painter,  and  bookkeeper,  it  is  held 
that,  assuming  the  contract  under  which 
such  services  were  rendered  to  be  void,  re- 
covery could  still  be  had  therefor  as  upon 
quantum  meruit. 

And  where  in  Toponce  v.  Corinne  Mill 
CojktA  &  Stock  Co.  (1890)  6  Utah,  430,  24 
Pac.  534,  affirmed  in  (1894)  152  IT.  S.  405, 
38  L.  ed.  493,  14  Sup.  Ct.  Rep.  632,  one  who 
was  director  and  vice  president  of  a  corpo- 
ration was  claiming  compensation  for  serv- 
ices as  manager,  the  court  considers 
proper  an  instruction  to  the  effect  that  "if 
the  plaintiff  rendered  services  clearly  out- 
L.R.A.1917F.  21 


side  of  his  duties  as  an  officer  and  director 
of  the  corporation,  the  law  would  imply  a 
promise  on  the  part  of  the  company  to 
pay  him  the  reasonable  value  thereof,  un- 
less the  circumstances  under  which  the 
services  were  rendered  negatived  the  pre- 
sumption that  he  was  to  receive  compen- 
sation." 

So,  where,  in  Sargent  v.  Sargent  Granite 
Co.  (1893)  3  Misc.  325,  23  N.  Y.  Supp.  880, 
reversed  in  (1894)  6  Misc.  384,  26  N.  Y. 
Supp.  737,  the  trustee  of  a  corporation  was 
suing  to  recover  compensation  for  services 
performed  as  superintendent  of  the  corpo- 
ration's quarries,  in  sustaining  a  demurrer 
to  the  answer,  which  set  up  that  at  the 
time  mentioned  in  the  complaint  the  plain- 
tiff was  a  trustee  and  officer  of  defendant, 
the  court  said:  "I  think  it  is  set  fortli 
with  sufficient  clearness  in  each  of  the  com- 
plaints that  the  services  for  which  recovery 
is  sought  were  not  those  usually  performed 
by  a  trustee,  and  that  the  plaintiff  was 
especially  requested  ...  to  perform 
the  services,  with  an  expressed  or  implied 
promise  to  pay  for  the  same." 

In  Bogart  v.  New  York  &  L.  I.  R.  Co. 
(1907)  118  App.  Div.  50,  102  N.  Y.  Supp. 
1093,  affirmed  in  (1908)  191  N.  Y.  550,  85 
N.  £.  1106,  an  action  by  a  consulting  engi- 
neer for  engineering  services  performed  for 
a  corporation  of  which  he  was  director  and 
secretary,  it  is  said  that  "it  cannot  be  suc- 
cessfully maintained  that,  by  virtue  of  his 
relation  as  director  and  secretary  of  the 
company,  the  plaintiff  was  not  entitled  to 
charge  for  his  services." 

And  in  Zellerbach  v.  Allenberg  (1803) 
09  CaL  67,  33  Pac.  786,  an  action  involv- 
ing the  right  of  the  secretary  of  a  corpora- 
tion, who  was  also  a  director  thereof,  to 
moneys  paid  him  for  extra  services,  it  is 
said  that  "it  was  proper,  if  Allenberg  per- 
formed extra  services,  that  he  be  paid  a 
reasonable  and  just  compensation  therefor; 
and  that  he  did  perform  such  services  and 
received  only  a  reasonable  compensation 
for  them  must  be  assumed,  in  view  of  the 
action  of  the  board"  in  voting  it  to  him. 

In  Shackelford  v.  New  Orleans,  J.  &  G. 
N.  R.  Co  (1859)  37  Miss,  202,  a  director 
of  the  railroad  company  set  up  a  claim 
for  extra  services.  In  reversing  the  case 
and  remanding  it  for  new  trial,  the  court 
says:  "In  the  absence  of  charter  refla- 
tions or  by-laws  fixing  the  duties  of  direct- 
ors of  a  railroad  company,  they  are*  with- 
out authority  or  power  to  act,  in  their 
individual  character,  for  the  corporation,  as 
much  as  any  stockholder.  These  powers 
and  duties  are  conferred  to  their  action  at 
the  meetings  of  the  board.  By  resolution  of 
the  board  they  may  be  empowered  to  trans- 
act any  business  or  agency  for  or  on  behalf 
of  the  corporation.  And  unless  there  is 
some  agreement  or  understanding,  express 
or  implied,  from  the  circumstances  attend- 
ing such  appointment  or  agency,  to  the  con- 
trary, the  law  will  imply  a  contract  on  the 
part   of   such   company   with   their   agent. 
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official    duties,    in    exactly    the    same    position      as      any      other     Btoekhold- 


tvhether  he  be  a  director  or  a  stranger, 
that  he  shall  receive  for  such  service  in  the 
business  of  such  agency  whatever  compen- 
sation he  reasonably  deserves  to  have 
therefor." 

Where,  in  Outterson  v.  Fonda  Lake  Paper 
Co.  (1892)  66  Hun,  629,  49  N.  Y.  S.  R,  556, 
20  N.  Y.  Supp.  980,  the  referee  found  that 
the  services  performed  by  plaintiff  in  the 
general  management  of  the  corporation's 
(business  were  outside  his  official  duties  as 
president,  and  that  such  services  were  not 
intended  to  be  gratuitous,  and  that  they 
were  rendered  with  the  knowledge  and 
consent  of  the  corporation,  it  is  held  that 
his  being  an  officer  will  not  prevent  his  re- 
covery of  compensation   therefor. 

And  where,  in  Mt.  Nebo  Anthracite  Coal 
Co.  V.  Martin  (1908)  86  Ark.  608,  111  S. 
W.  1002,  affirmed  on  rehearing  in  (1908) 
86  Ark.  613,  112  S.  W.  .882,  an  issue  was 
raised  as  to  the  right  of  a  director  in  the 
coal  company  to  receive  compensation  for 
his  services  as  manager,  the  court,  in  hold- 
ing such  compensation  proper,  says:  "Au- 
thorities are  cited  to  show  that  directors 
are  not  entitled  to  salaries  as  such;  but 
these  same  authorities  show  that  when  a 
director  is  acting  as  a  manager  or  in  any 
other  capacity  outside  of,  his  duties  as 
director,  he  is  entitled  to  receive  a  salary, 
either  by  contract  or  upon  quantum  meruit, 
according,  to  the  circumstances  of  the  case." 

In  Graves  v.  Mono  Lake  Hydraulic  Min. 
Co.  (1889)  81  Cal.  303,  22  Pac.  665,  an 
action  to  foreclose  a  mortgage  executed  to 
secure  the  payment  of  a  note  made  by  the 
corporation  to  its  directors,  the  court,  in 
the  course  of  its  argument,  says:  ''It  is 
not  intended  to  decide,  however,  that  these 
directors  may  not  have  recovered  from  the 
corporation  .  .  .  the  value  of  services 
rendered  by  them  outside  of  the  duties  of 
their  office,  in  a  proper  case  and  upon  a 
proper  showing." 

So,  it  is  said  obiter  in  Wickersham  v. 
Crittenden  (1892)  93  Cal.  17,  28  Pac.  .788, 
that  if,  in  the  course  of  his  office,  a  director 
'^render,  to  the  corporation  any  unusual 
services,  that  may  be  the  basis  of  a  quan- 
tum meruit." 

After  stating.  In  Huflfaker  v.  Krieger 
(Huflfaker  v.  German  Safety  Vault  &  T. 
Co.)  (1899)  107  Ky.  200,  46  L.R.A.  384,  63 
S.  W.  288,  the  rule  with  respect  to  the  com- 
pensation of  directors,  in  the  absence  of 
express  contract,  for  ordinary  services,  the 
court  continues:  "But  this  rule  does  not 
apply  where  the  services  rendered  are  not 
within  the  scope  of  the  director's  duty, 
and  the  circumstances  are  such  as  to  imply 
that  both  parties  understood  they  were  to 
be  paid  for."  In  that  case,  however,  while 
there  was  no  contract  under  which  the  serv- 
ices in  question  were  performed,  the  stock- 
holders afterward  voted  compensation 
therefor. 

And,  after  holding,  in  Arapahoe  Invest. 
Co.  V.  Piatt  (1895)  6  Colo.  App.  515,  39 
Pac.  584,  that  the  services  in  question  were 
L.R.A.1917F. 


rendered  in  pursuance  of  oontraot,  the* 
court,  commenting  upon  the  instructions- 
refused  below,  says:  "It  is  true  that,  in 
the  absence  of  express  contract  or  some 
by-law,  services  as  a  director  of  a  corpo- 
ration are  presumed  to  be  rendered  gratu- 
itously;  but  in  view  of  the  fact  that,  by 
the  terms  of  this  contract,  the  plaintiflf  waa 
to  give  his  entire  time  [as  counsel]  to  the- 
company,  doing  whatever  it  required  of 
him,  it  seems  to  us  that  the  instruction 
would  have  been  misleading,  or,  at  leasts 
confusing." 

Brown  v.  Republican  Mountain  Silver 
Mines  (1892)  17  Colo.  421,  16  L.R.A.  426, 
30  Pac.  66,  was  an  action  by  the  managing^ 
director  of  a  corporation  to  recover  com- 
pensation for  his  services  as  such  as  upon 
implied  contract.  The  court  says:  "If 
.     .  a  director  render  services  to  the 

corporation  clearly  outside  of  his  duties  as 
a  director,  in  pursuance  of  an  antecedent 
appointment  or  employment  by  a  majority 
of  the  board,  and  the  services  be  such  as 
the  company  may  legally  contract  for,  he 
may  recover  compensation  therefor.  The 
more  stringent  rule  is  that,  to  justify  a 
recovery  of  compensation  under  such  cir- 
cumstances, the  employment  must  be  by 
express  contract,  as  by  a  resolution  of 
the  board,  duly  adopted  and  recorded  be- 
fore the  services  are  rendered.  .  .  .  Some 
modern  decisions  announce  a  more  liberal 
rule  to  the  effect  that,  for  services  ren- 
dered by  a  director  not  embraced  in  his 
ordinary  duties  as  sucli,  his  employment  by 
the  corporation  and  its  promise  to  pay 
therefor  may  be  implied  or  inferred  from 
the  facts  ...  of  the  case,  thus  allow- 
ing a  recovery  as  upon  a  quantum  meruit. 
There  are  many  reasons  for  adhering  to 
the  more  stringent  rule.  Ordinarily,  the 
directors  of  a  corporation  are  intrusted 
with  extensive  powers  in  the  management 
of  its  affairs;  they  occupy  positions  of 
trust  and  confidence  with  reference  to  the 
corporate  body  and  its  stockholders;  the 
relation  is  of  a  fiduciary  character;  hence,, 
in  the  performance  of  their  duties  as  rep- 
resentatives of  the  corporation,  especially 
in  matters  where  their  individual  interests 
are  also  concerned,  the  law  exacts  of  them 
the  utmost  good  faith  and  fair  dealing. 
But  even  if  the  more  liberal  rule  may  be 
resorted  to  in  some  cases,  it  certainly 
should  be  held  that  a  director  cannot  re* 
cover  compensation  for  services  rendered  by 
himself  to  his  corporation  upon  an  implied 
contract  unless  it  be  established  by  a  clear 
preponderance  of  the  evidence,  first,  that  the- 
services  were  clearly  outside  his  ordinarjr 
duties  as  a  director,  and.  second,  that  they 
were  performed  under  circumstances  suffi- 
cient to  show  that  it  was  well  understood 
by  the  proper  corporate  ofliicers  as  well  as 
himself  that  the  services  were  to  be  paid 
for  by  the  corporation.  .  .  .  It  is  un- 
necessary to  decide  .  .  .  which  of  the- 
rules  above  stated  ifi  to  be  preferred.  The 
ruling  of  the  trial  court  to  the  effect  that 
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er,*®  or,  for  that  matter,  any  person  un- 
connected with  the  corporation,  who  per- 
forms services  which  he  is  not  bound  to 
perform  and  which  the  corporation  ac- 
cepts under  circumstances  which  make  it 
only  just  that  it  render  compensation 
therefor.  In  accordance  with  this  rule 
there  can  be  no  recorery  for  services  ren- 
dered by  an  officer  after  notice  from  the 
directors  to  cease  therefrom.**  In  one 
case  the  language  of  the  court  might  be 
taken  to  suggest  that  the  amount  of  stock 
held  by  a  director  has  some  bearing  upon 
his  right  of  recovery,^  but  it  is  scarcely 
probable  that  such  was  meant.  No  other 
case,  at  least,  has  viewed  the  matter  in 
that  light.  An  unusual  distinction  is 
made  in  a  Canadian  case,  where  it  is 
held  that  the  president  of  a  corporation 
who  renders  extraordinary  services 
thereto  as  solicitor  may  recover  com- 
pensation only  for  services  performed  in 
an  action  or  suit,  and  not  for  services 
rendered  in  matters  outside  of  court.^^ 
Although  the  right  of  directors  or  officers 


to  recover  for  services  as  attorney  has 
been  involved  in  several  eases  falling 
within  the  scope  of  this  note,**  in  none 
of  them,  other  than  the  case  referred  to, 
has  such  a  distinction  been  suggested. 

Where  the  resolution  providing  for 
compensation  for  certain  extraordinary 
services  "is  repealed,  a  purpose  not  to 
pay  for  such  services  in  the  future  seems, 
in  the  absence  of  proof  to  the  contrary, 
to  be  inferable  therefrom;  and  a  re- 
covery of  compensation  may  be  had  upon 
implied  contract  therefor  only  upon 
proof  by  the  director  of  circum- 
stances plainly  overcoming  such  infer- 
ence.** 

As  opposed  to  the  multitude  of  eases 
supporting  the  principle  which  allows 
directors  and  officers  of  a  corporation 
compensation  upon  implied  contract  for 
services  performed  outside  the  scope  of 
official  duties,  some  half  dozen  cases,  in* 
two  of  the  states  and  one  of  the 
Canadian  provinces,  are  found  to  sup- 
port the  opposite  rule.**     The  corpora- 


the  plaintifTs  evidence  did  not  prove  a 
sufficient  case  for  the  jury  was,  in  our 
opinion,  correct   according  to  either  rule." 

In  Ruby  Chief  Min.  &  Mill.  Co.  v.  Pren- 
tice (1898)  26  Colo.  4,  62  Pac.  210,  in  hold- 
ing a  recovery  upon  implied  contract  for 
services  rendered  by  a  director  outside  the 
scope  of  his  duties  as  director  to  be  proper, 
it  is  said:  "In  Brown  v.  Republican  Moun- 
tain Silver  Mines  (Colo.)  there  was  no 
occasion  to  announce  the  rule  that  should 
govern  in  this  jurisdiction,  nor,  as  a  mat- 
ter of  fact,  was  there  any  such  ruling.  In 
the  absence  of  a  controlling  precedent  of 
our  own,  it  is  a  salutary  general  rule  to 
follow  the  decision  of  the  Supreme  Court 
of  the  United  States.  For  services  clearly 
outside  the  director's  duties  as  a  director, 
we  think  there  may  be  a  recovery,  as  upon 
quantum  meruit,  under  and  in  accordance 
with  what,  in  Brown  v.  Silver  Mines 
(Colo.)  supra,  is  denominated  the  'more 
liberal  rule."* 

M  See  infra,  III.  a,  2. 

81  Where,  in  (Hiicago  Macaroni  Mfg.  Co. 
V.  Boggiano  (1903)  202  Dl.  312,  67  N.  E. 
17,  the  president  of  a  corporation  had  per- 
formed services  outside  of  his  duties  as 
president,  devoting  his  entire  time  and  at- 
tention to  the  management  of  the  business, 
it  was  held,  such  services  being  rendered 
at  the  request,  or  with  the  acquiescence 
of  the  corporation,  that  he  might  recover 
compensation  therefor;  but  that  he  could 
not  recover  for  services  rendered  after  no- 
tice from  the  directors  to  cease  therefrom. 

w  Where,  in  Argo  Mfg.  Co.  v.  Parker 
(1909)  62  Wash.  100,  100  Pac.  188,  the 
director  of  a  corporation  set  up  a  claim  for 
services  as  vice  president,  agent,  and  sales- 
man, the  court,  in  allowing  it,  said:  ''It 
cannot  be  successfully  urged  that,  because 
he  was  an  officer  and  a  stockholder,  he 
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was  not  entitled  to  wages.  As  we  have 
shown,  he  owned  only  two  shares  of  its 
capital  stock.  This  being  true,  there  arose 
from  the  rendition  of  his  services  an  im- 
plied contract  that  the  respondent  should 
pay  him  their  reasonable  value." 

w  Where  a  director  who  is  also  president 
of  the  corporation  renders  services  as 
Folicitor,  it  is  held  in  Re  Mimico  Sewer 
Pipe  &  Brick  Mfg.  C^.  (1895)  26  Ont.  Rep. 
289,  that  he  may  recover  costs  for  causes 
conducted  by  him  in  court,  but  not  for 
business  done  outside  of  court.  The  court 
says:  "I  should  have  been  inclined  to  allow 
him  his  costs  for  business  done  out  of 
court,  as  well  as  for  professional  services 
performed  in  an  action  or  in  a  suit.  But 
the  rule  is  laid  down  in  Cradock  v.  Piper 
(18.50)  1  Macn.  &  G.  664,  41  Eng.  Reprint^ 
1422,  1  Hall  &  Tw.  617,  47  Eng.  Reprint, 
15.56,  19  Ix  J.  Ch.  N.  8.  107,  14  Jur.  97, 
that  where  a  trustee-solicitor  is  entitled 
to  his  costs,  he  is  limited  expressly  to  the 
costs  incurred  in  respect  of  the  business 
done  in  an  action  or  in  a  suit.** 

M  See^infra,  notes  38  and  61. 

W  Where  the  board  of  directors,  which 
has  passed  a  resolution  allowing  compen- 
sation for  obtaining  subscriptions  to  stock, 
passes  a  subsequent  resolution  rescinding 
the  former,  a  director  who  afterwards  ob- 
tains stock  subscriptions  may  not  recover 
compensation  therefor,  in  the  absence  of 
proof  that  such  services  were  rendered, 
and  that  the  corporation  by  some  act  has 
recognized  the  employment,  with  the  in- 
tention of  making  compensation.  Hall  v. 
Vermont  &  M.  R.  Co.  (1856)  28  Vt.  401. 

S6Althouse  V.  Cobaugh.  Colliery  Co. 
(1910)  227  Pa.  680,  186  Am.  St.  Rep.  908, 
76  Atl.  316,  was  an  action  by  a  mining 
engineer,  who  was  president  of  a  corpora- 
tion,  against  the  corporation   for  servicea 
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tioms  involved  in  the  Alabama  cases  are 
not,  strictly  speaking,  private  corpora- 
tions, and,  although  no  reason  for 
distinction  on  that  ground  is  apparent, 
it  is  not  impossible  that  one  may  be 
found  to  exist.  The  Canadian  case 
comes  from  one  of  the  lower  courts  and 
is  opposed  by  a  case  from  the  same 
jurisdiction  in  line  with  the  majority 
I'ule.*'  The  Pennsylvania  cases,  how- 
ever, take  their  stand  definitely  and  un- 
mistakably against  recovery  for  extraor- 
dinary services  as  upon  implied 
contract.  It  is  unfortunate  that,  with 
respect  to  a  rule  so  nearly  universal 
and  working  no  injustice  to  anyone,  one 


or  two  courts  have  been  unable  to  fol- 
low in  the  footsteps  of  the  others. 

The  right  of  recovery  upon  quantum 
meruit  for  extra  services  is  not  affected 
by  the  failure  of  the  directors  to  fix 
the  salary  of  the  claimant  as  president, 
in  accordance  with  the  requirement  of 
the  by-laws.**  In  such  a  case  it  is  not 
the  salary  that  is  sought,  and  what  has 
been  done  in  respect  thereto  has  no  bear- 
ing upon  the  matter. 

2,  Under  statute  or  hy^latv  prohibiUng 
cotnpenaation. 

Under  a  statute  or  by-law  specifically 
prohibiting  the  officers  or  directors  of 


rendered  outside  the  scope  of  his  duties  as 
president,  in  surveying,  procuring  rights 
of  way,  building  a  railroad  and  bridge,  and 
other  technical  services.  After  referring  to 
a  couple  of  cases  holding  that,  in  the  ab- 
sence of  contract,  corporate  officers  cannot 
recover  for  services  within  the  scope  of 
their  duties,  the  court  continues:  "It  is 
sought  to  distinguish  the  present  case 
from  these  by  the  fact  that  here  the  serv- 
ices for  which  recovery  was  sought  were 
professional)  and  not  such  as  appertained 
to  the  office  of  president  under  the  by-laws 
of  the  corporation.  The  distinction  is  ap- 
parent, but  it  marks  no  substantial  diflFer- 
ence  with  respect  to  rule  or  policy.  There 
is  quite  as  much  reason  for  requiring  a 
corporate  officer  to  show  an  express  con- 
tract for  compensation  as  a  condition  of 
recovery  in  one  case  as  in  the  other." 

And  where,  in  Brophy  v.  American  Brew- 
ing Co.  (1905)  211  Pa.  596,  61  Atl.  123,  a 
director  was  suing  to  recover  compensation 
for  services  as  the  manager  or  superintend- 
ent of  a  corporation,  it  was  held  that  he 
came  "within  the  reason  of  the  settled  rule 
that  a  corporate  officer  cannot  recover  com- 
pensation for  services  rendered  the  corpo- 
ration unless  there  was  an  express  contract 
of  employment  before  the  services  were 
performed.** 

In  Michie  v.  Erie  &  H.  R.  Co.  (1876)  26 
U.  C;  C.  P.  566,  a  provisional  director  is 
held  not  to  be  entitled  to  recover  compen- 
sation for  services  rendered  in  securing 
bonuses  in  aid  of  the  railway  and  in  ad- 
vancing the  interests  of  the  corporation  in 
various  ways.  It  is  said:  "For  these 
services^  whatever  benefit  may  have  re- 
sulted therefrom  to  the  shareholders,  and 
whether  there  had  been  a  contract  or  not, 
we  must  hold  that  no  action  as  upon  any 
contract,  express  or  implied,  lies  against 
the  company  at  the  suit  of  the  plaint i IT, 
whom  we  roust  hold  to  have  been  a  stat- 
utory trustee  of  the  company,  with  a  special 
trust  imposed  upon  him  as  a  provisional 
director  during  all  the  period  within  which 
thfi  services  .for  compensation  of  which  this 
action  hasl^een  brought  were  rendered." 

,;^r»hch  iB^nk  v.  Collins  (1844)  7  Ala.  95, 
Involves  th^.  right  of  a  bank  director,  re- 
.ceiving  the  compensation  provided  by  law 
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as  such,  to  retain  money  paid  him  for  extra 
services  rendered  during  his  tenure  as  di- 
rector as  member  of  the  real  estate  board 
of  the  bank.  Goldthwaite,  J.,  says:  "We 
perceive  a  compensation  as  provided  by 
positive  enactment  is  to  be  paid  to  each 
director  for  his  services  in  the  management 
of  the  bank.  The  management  of  its  real 
estate  was  as  much  a  duty  imposed  by  the 
charter  upon  the  directors  as  any  other 
matter  confided  to  their  charge;  and  there 
is  no  pretense  for  extra  compensation  for 
this  which  will  not  as  well  apply  to  any 
other  duty.  But  conceding  that  some  serv- 
ices could  be  performed  by  a  director  out 
of  the  ordinary  course  of  his  duties  as  such, 
yet  he  would  be  entitled  to  no  compensa- 
tion for  them,  so  long  as  his  relation  with 
the  bank  in  that  character  continued.  He 
cannot,  at  the  same  time,  be  a  servant  of 
the  directors  and  a  director  too.  The  rela- 
tion of  master  and  servant  in  the  same 
individual  is  incompatible,  and  cannot  ex- 
ist." The  bank  here  involved  is  not  a 
private  bank,  but  a  state  bank,  created  by 
the  state  for  public  purposes. 

Branch  Bank  v.  Scott  (1844)  7  Ala.  107, 
involves  the  same  question  as  that  involved 
in  the  preceding  case,  and  the  judgment  is 
based  upon  the  opinion  rendered  therein. 

And  see  Godbold  v.  Branch  Bank  (1847) 
11  Ala.  191,  46  Am.  Dec.  211,  an  action  to 
recover  from  a  director  the  money  voted 
by  him  to  another  director  of  the  bank, 
receiving  compensation  as  such  under  the 
statute,  for  services  rendered  as  asrent  of 
the  board  in  traveling  about  for  the  pur- 
pose of  collecting  moneys  and  attending  to 
the  business  of  the  bank,  in  which  the  pre- 
ccdincT  cases  are  cited  and  approved. 

WRe  Matthew  Guy  Carriage  &  Automo- 
bile Co.  (1912)  26  Ont.  L.  Bep  377.  3  Ont. 
Week.  N.  1233,  22  Ont.  Week.  Rep.  34, 
4  D.  L.  R.  704,  supra,  note  19. 

M  Although  the  by-laws  of  a  corporation 
require  officers'  salaries  to  be  fixed  by  the 
board  of  directors,  and  no  salary  for  the 
president  is  so  fixed,  it  is  held  in  George- 
town Mercantile  Co.  v.  First  Nat.  Bank 
(1914)  —  Tex.  Civ.  App.  — ,  165  S.  W.  73, 
that  where  the  presiaent  has  filled  the 
position  of  general  manager  and  worked  as 
salesman,   he    is   entitled   to   compensation 


ANNO.— CORPORATION— OFFICER»S  RIGHT  TO  COMPENSATION. 


9M 


a  corporation  from  receiving  compen- 
sation for  all  services,  whether  within  or 
without  the  scope  of  their  official  duties, 
there  would  he  no  room  for  difference 
of  opinion  as  to  the  right  of  an  officer 
or  director  to  recover  upon  quantum 
merait  for  extraordinary  services.  But 
where  statutes  or  by-laws  merely  provide 
that  officers  or  directors  shall  not  re- 
ceive compensation  for  their  services, 
without  specifying  whether  the  services 
meant  are  merely  those  within  the  scope 
of  their  official  duties  or  whether  they 
are  intended  to  include  all  services,  of 
whatever  nature,  the  question  is  not  so 
simple  and  the  courts  are  not  in  accord 
in  their  answers  to  it.  Some  courts  have 
apparently  taken  the  view  that  statutes 
and  by-laws  of  this  kind  are  meant  to 
include  all  services,  both  official  and 
extraordinary,  and  accordingly  they 
deny  the  right  of  recovery  upon  implied 
contract  for  services  performed  by  an 
officer  or  director  outside  the  scope  of 
his  official  duties.**  This  view,  however, 
seems  open  to  criticism.  While  it  is 
understandable  why  officers  and  direc- 
tors should  be  refused  compensation  for 
the  performance  of  official  duties,  which 
are  usually  not  of  an  onerous  character, 
it  is  hardly  conceivable  that  either  the 


l^slature  or  the  stockholders  should 
expect  them  to  perform  services  outside 
the  scope  of  their  official  duties  without 
compensation.  If  such  were  the  case, 
they  would  be  much  worse  off  than  mere 
stockholders  ^  or  persons  not  connected 
with  the  corporation,  who,  according  to 
the  general  rule,  may  recover  upon  quan- 
tum meruit  for  services  rendered.  And 
it  may  not  be  urged  that  advantage 
might  be  taken  of  the  corporation  by 
unscrupulous  directors  or  officers  for 
their  own  gain.  Recovery  must  be  based, 
not  only  upon  the  rendition  of  services, 
but  upon  the  rendition  of  services  under 
circumstances  from  which  a  contract  to 
pay  may  be  implied.  And  one  of  the 
elements  of  such  implication  is  an  un- 
derstanding on  the  part  of  the  corpora- 
tion during  the  time  the  services  are 
being  rendered  that  they  are  to  be  paid 
for.*^  Moreover,  the  bodies  making  sucl) 
statutes  and  by-laws  must  be  presumed 
to  know  the  general  rule  of  law  ap- 
plicable to  the  extraordinary  services  of 
directors  and  officers,  and  if  they  wish 
to  prevent  its  application  they  may  make 
their  intention  clear  by  specifically  so 
providing  in  the  regulations  passed  by 
them.  This  is  the  view  taken  in  New 
Jersey.*'    In  only  one  case  has  anything 


for  such  services,  they  being  outside  bis 
duties  as  president. 

See,  in  this  connection,  supra,  11.  b,  2. 

M  Under  a  statute  prohibiting  the  officers 
of  a  building  and  loan  company  from  re- 
ceiving compensation  for  services  rendered, 
it  is  held  in  Eddy  v.  Barry  (1901)  00  HI. 
App.  266,  that  a  director  of  such  a  com- 
pany, who  is  also  president,  cannot  recover 
for  services  rendered  in  visiting  various 
cities  and  examining  and  appraising  the 
property  of  the  company  therein.  The 
president  claimed  that  such  services  were 
outside  the  scope  of  bis  duties  as  president, 
but  the  court  ignores  such  claim  and  treats 
it  is  immaterial. 

So,  under  a  statute  providing  that  "there 
shall  be  no  compensation  for  services  ren- 
dered by  the  president  or  any  director, 
unless  it  be  allowed  by  the  stockholders," 
one  who  is  president,  director,  and  general 
manager  of  a  corporation  may  recover  no 
compensation  for  services  in  closing  out  the 
stock  and  settling  up  the  accounts  of  the 
company,  in  the  absence  of  any  allowance 
thereof  by  the  stockholders.  Triplett  v. 
Fauver  (1904)  103  Va.  123,  48  8.  E.  876. 
While  it  does  not  specifically  appear  that 
the  court  views  such  services  as  outside 
the  scope  of  the  officer's  duties,  it  is  prob- 
able that  such  is  the  case. 

And  see  Barstow  v.  City  R.  Co.  (1871) 
42  Cal.  465,  an  action  by  a  director  to  re« 
cover  upon  implied  contract  for  services 
rendered  in  negotiating  a  construction  con- 
tract for  the  corporation  while  on  a  trip 
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taken  for  his  private  interest,  in  which  it 
is  held  that  a  by-law  of  the  company,  to 
the  effect  that  directors  shall  receive  no 
compensation  for  services  as  such,  is  ad- 
missible, and  the  case  is  reversed  for  its 
exclusion. 

•0  See  infra,  III.  a,  2. 

91  Infra,  II.  c,  4. 

SSIt  is  held  in  Chandler  v.  Monmouth 
Bank  (1832)  13  N.  J.  L.  255,  that  the  di- 
rector of  a  bank,  authorised  by  its  charter 
to  erect  a  ferry,  who  renders  services  as  a 
member  of  the  committee  appointed  by  the 
directors  to  contract  for  a  boat  and  to 
superintend  its  building,  and  who  also  ren- 
ders services  in  attending  to  the  construc- 
tion of  the  boat  and  in  furnishing  her  with 
fuel  and  supplies,  may  recover  for  such 
services  notwithstanding  a  provision  in  the 
charter  that  "no  director  shall  be  entitled 
to  any  emolument  unless  the  sanie  shall 
have  been  allowed  by  the  stockholders  at 
a  general  meeting,"  such  services  being  out- 
side the  scope  of  his  duties  as  director,  and 
the  charter  provision  accordingly  being  in^ 
applicable  thereto.  It  is  said:  "It  was  the 
intention  of  the  legislature  by  inserting 
this  clause  in  the  charter,  to  prevent. the 
directors  from  taking  compensation  for  the 
performance  of  their  appropriate  duties; 
but  its  sound  construction  does  not  require 
the  exclusion  of  the  individuals  of  the  board 
from  a  just  compensation  for  services  of  a 
different  character,  merely  because  they 
were  rendered  while  they  were  directors. 
Services  may  be  wanted  requiring  mechan- 
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approaching  such  a  clause  been  founds 
and  there  it  is  properly  held  that  no  re- 
covery can  be  had  for  those  extraor- 
dinary services  for  which  compensation 
is  prohibited.** 

Where  a  resolution  merely  provides 
that  the  gr^neral  services  of  directors 
shall  be  without  pay,  and  a  rate  of  com- 
pensation for  certain  extraordinar>'  serv- 
ices is  fixed  therein,  there  is,  of  course, 
no  ground  for  denying  thereunder  the 
right  of  a  director  to  recover  for  services 
outside  the  scope  of  his  official  duties, 
and  not  of  the  nature  for  which  the  rate 
of  compensation  is  fixed.'^ 

3,  What  services  are  extraordinary. 

(a)   must  he  clearly  extraordinary. 

Doubts  as  to  whether  or  not  partic- 
ular services  rendered  by  directors  are 


extraordinary  are  to  be  resolved  in  favor 
of  the  negative  contention.  To  recover 
upon  quantum  meruit,  directors  must  be 
able  clearly  to  prove  that  the  services 
for  which  compensation  is  asked  are 
not  such  as  fall  within  the  scope  of 
their  duties,  as  fixed  either  by  custom 
or  regulation.'*  They  are  bound  to  per- 
form their  official  duties  without  com- 
pensation other  than  their  salaries,  or, 
if  they  are  accorded  no  salary,  then 
without  expectation  of  reward  whatso- 
ever. Accordingly,  the  courts  scrutinize 
closely  all  claims  for  services  alleged  to 
have  been  rendered  outside  the  seope  of 
official  employment. 

(b)  Bxamplee. 

Whether  or  not  a  particular  service 
is  outside  the  scope  of  the  official  duties 
of  a  director  or  officer  depends  in  each 


ical  or  professional  skill;  as,  for  instance, 
the  engraving  of  the  plates,  the  making  of 
paper,  etc.  Should  one  of  the  directors  be 
competent  to  perform  this  work,  the  chart- 
er was  never  intended  to  prohibit  his  em- 
ployment for  that  purpose.  And,  again, 
services  may  be  required  which,  although 
they  might  be  performed  by  the  whole 
board  of  directors,  yet  are  to  be  transacted 
at  distant  plaices,  or  under  circumstances 
which  would  make  it  extremely  inconven- 
ient for  a  body  of  men  to  attend  to  them, 
and  where  a  proper  discharge  of  their  duties 
to  the  company  would  require  of  the  di- 
rectors to  constitute  an  agency.  In  such 
cases  I  see  no  objection  to  their  employing 
one  of  their  own  number  as  their  agent. 
Indeed,  the  nature  of  the  business  may 
often  be  such  as  would  render  this  highly 
expedient.  And  if  they  should  do  so,  such 
agent  may  surely  demand  and  be  paid  a 
reasonable  compensation  for  his  services. 
Of  this  description  was  the  making  of  con- 
tracts for  this  steamboat  and  for  her  neces- 
sary supplies;  and  even  the  superintendence 
of  her  construction." 

^  Under  a  provision  of  an  act  of  incor- 
poration to  the  effect  that  "no  trustees  of 
such  corporation  shall  be  entitled  to  any 
compensation  except  under  some  special 
employment  by  the  board  or  authority  ex- 
pressed in  the  original  deed  or  instrument 
of  trust,"  a  trustee  may  not  recover  upon 
implied  contract  for  services  rendered  out- 
side his  duties  as  trustee,  the  section  ex- 
pressly precluding  "the  trustee  from  re- 
ceiving compensation  for  services  in  the 
rendition  of  which  the  officers  have  simply 
acquiesced,  how^ever  strong  the  Inference 
may  be  that  compensation  was  expected." 
Henry  v.  Michigan  Sanitarium  &  Benev. 
Aeso.  (1907)  147  Mich.  142,  110  N.  W.  523. 

But  see  Bartlett  v.  Mystic  River  Corp. 
(1890)  151  Mass.  433,  24  N.  E.  780,  infra, 
note  64. 

s^A  resolution  that  the  general  services 
of  directors  shall  be  without  pay,  which 
provides  a  speciflc  rate  of  compensation  for 
Ii.R.A.1917F. 


services  calling  the  directors  from  home, 
does  not  operate  to  prevent  the  recovery 
of  reasonable  compensation  by  a  director 
who  has  superintended  the  construction  of 
defendant's  railroad  and  performed  various 
other  services  in  connection  therewith  at 
the  request  of  the  president.  Henry  v.  Rut- 
land &  B.  R.  Co.  (1855)  27  Vt.  436.  **There 
are  services,"  the  court  says,  "which  may 
be  rendered  for  the  benefit  of  a  corporation, 
the  performance  of  which  may  be  delegated 
by  the  directors  to  other  persons.  For  that 
purpose  the  directors  may  employ,  as  their 
agents,  those  who  are  not  members  of  the 
corporation,  or  they  may  employ  one  of 
their  own  number.  ...  In  rendering 
those  services,  the  plaintiff  was  not  acting 
in  his  official  character,  as  director,  but  as 
the  agent  of  the  corporation;  and  his  com- 
pensation is  no  more  limited  by  that  vote 
than  it  would  be  if  the  services  had  been 
rendered  by  others,  who  were  not  officers." 

•*  "When  services  are  rendered  by  an 
officer  which  are  clearly  outside  of  the  scope 
of  his  duties  as  such  officer,  and  there  is 
nothing  to  show  that  they  were  to  be 
gratuitous,  he  may  recover  compensation 
for  them."  Flynn  v.  Columbus  Club  (1900) 
21  R.  I.  534,  45  Atl.  551,  an  action  by  the 
president  of  a  club  to  recover  compensation 
for  collecting  rents  of  tenants  occupying 
the  club  building. 

So,  in  Felton  v.  West  Iron  Mountain  Min, 
Co.  (1805)  16  Mont.  81,  40  Pac.  70,  an 
instruction  is  held  proper  that  plaintiff,  a 
trustee  and  secretary  of  defendant  corpo- 
ration, cannot  recover  for  services  rendered 
as  general  manager,  in  the  absence  of 
special  contract,  unless  they  "were  clearly 
outside  his  ordinary  duties  as  secretary  or 
trustee;  second,  unless  they  were  performed 
under  circumstances  sufficient  to  show  that 
it  was  well  understood  by  the  proper  cor- 
porate officers,  as  well  as  by  himself,  that 
the  services  were  to  be  paid  for  by  the 
defendant  company." 

And  where,  in  Severson  v.  Bi-Metallic 
Extension  Min.  &  Mill.  Co.  (1896)  18  Mont. 


ANNO.— CJORPORATION— OFFICER'S  RIGHT  TO  COMPENSATION. 


327 


dndividual  ease  upon  the  duties  of  such 
officer  or  director^  as  defined  by  the  gov- 
^rnmg  statutes,  charters,  by-laws,  and 
jregulations  of  the  corporation.  Accord- 
ingly, what  may  in  one  case  be  an  ex- 
traordinary service  for  a  particular 
-officer  may  not  be  so  in  another  case 
involving  a  corresponding  officer  in  a 
-corporation  governed  by  different  reg- 
tilations.  However,  as  a  general  thing, 
it  will  be  found  that  corporations  usually 
prescribe  about  the  same  duties  to 
corresponding  officers.  As  pointed  out 
.above,*®  it  should  be  noted  here  that, 
while  the  duties  of  the  various  officers 
in  the  same  corporation  differ,  and,  as 
a  rule,  *are  somewhat  broader  than  the 
duties  of  a  director  who  holds  no  office 
in  the  board  of  directors,  nevertheless 


those  duties  are  all  imposed  by  reason 
of  such  officer's  directorship y  and  are, 
strictly  speaking,  duties  pertaining  to 
the  position  of  director.  Accordingly, 
the  rule  governing  the  recovery  upon 
quantum  meruit  of  compensation  by  a 
director  for  services  performed  within 
the  scope  of  his  official  duties  has  been 
found  to  apply  to  services  performed 
by  one  as  officer  of  the  board  of  direc- 
tors.'® And  it  must  follow  that,  in  de- 
termining what  services  are  without  the 
scope  of  a  director's  official  duties,  not 
only  the  duties  required  of  him  as  direc- 
tor must  be  considered,  but  also,  if  he  is 
an  officer  of  the  board,  those  required  of 
him  as  such  officer. 

Services  rendered   as  manager,"  at- 
tomey,'*     land     commissioner,**     bank 


13,  44  Pac.  79,  plaintiff  was  suing  in  quan- 
tum meruit  for  servicea  rendered  as  super- 
intendent while  he  was  a  trustee  and  vice 
president  of  the  corporation,  it  is  held  that, 
there  being  evidence  that  the  services  were 
■of  value,  that  they  were  clearly  outside 
the  ordinary  duties  of  plaintiff  as  director 
and  vice  president,  that  the  directors  under- 
stood that  plaintiff  was  to  perform  thcra, 
and  that  they  were  services  which  it  was 
understood  by  the  corporate  officers  should 
be  paid  for,  the  trial  court  erred  in  grant- 
ing a  nonsuit. 

See  also  Brown  v.  Republican  Mountain 
Silver  Mines  (1892)  17  Colo.  421,  16  L.R.A. 
426,  30  Pac.  66,  supra,  note  19;  Gumaer  v. 
Oripple  Creek  Tunnel,  Transp.  &  Min.  Co. 
(1907)  40  Colo.  1,  122  Am.  St.  Rep.  1024, 
90  Pac.  81,  13  Ann.  Cas.  781,  infra,  note 
54;  New  York  &  N.  H.  R.  Co.  v.  Ketchum 
(1858)  27  Conn.  170,  infra,  note  48;  To- 
ponce  V.  Corinne  Mill  Canal  &  Stock  Co. 
<1890)  6  Utah,  439,  24  Pac.  534,  affirmed 
in  (1804)  162  U.  S.  405,  38  L.  ed.  493,  14 
Sup.  Ct.  Rep.  632;  Title  Ins.  &  T.  Co.  v. 
Home  Teleph.  CJo.  (1912)  200  Fed.  263. 

«« Supra,  II.  b,  1. 

37  In  Ruby  Chief  Min.  &  Mill.  Co.  v.  Pren- 
tice (1898)  25  Colo.  4,  52  Pac.  210,  it 
ifl  held  that  a  recovery  may  be  had  for 
services  rendered  by  a  airector  to  a  mining 
corporation,  where  such  services  are  clearly 
outside  his  duties  as  director,  and  are  in 
the  nature  of  duties  of  a  general  manager 
or  superintendent  of  the  mine. 

And  see  Mt.  Nebo  Anthracite  Coal  Co. 
▼.  Martin  (1908)  86  Ark.  608,  111  S.  W. 
1002,  affirmed  on  rehearing  in  (1908)  86 
Ark.  613,  112  S.  W.  882,  supra,  note  19; 
Bassett  v.  Fairchlld  (1901)  132  Cal.  637, 
52  L.R.A.  611,  64  Pac.  1082,  affirming  on 
rehearing  (1900)  6  Cal.  Unrep.  458,  61  Pac. 
791,  infra,  note  59;  Sargent  v.  Sargent  Gran- 
ite Co.  (1893)  3  Misc.  325,  23  N.  Y,  Supp. 
886,  supra,  note  19;  Dwight  v.  Williams 
(1898)  25  Misc.  667, 65  N.  Y.  Supp.  201,  infra, 
note  62;  Corinne  Mill  Canal  &  Stock  Co. 
V.  Toponce  (1894)  152  U.  S.  405,  38  L.  ed. 
493,  14  Sup.  Ct.  Rep.  632,  affirming  (1890) 
6  Utah,  439,  24  Pac.  534,  infra,  note  59. 
L.R.A.1917F. 


Win  Jackson  v.  New  York  C.  R.  Co. 
(1874)  2  Thomp.  &  C.  (N.  Y.)  653,  affirmed 
in  (1874)  68  N.  Y.  623,  an  action  involving 
the  right  of  the  director  of  a  railroad  for 
compensation  for  services  rendered  as  at- 
torney, it  is  said:  "In  this  case  no  doubt 
can  exist  that  the  professional  services 
rendered  were  outside  and  in  excess  of  the 
ordinary  duties  of  a  director;  that  such 
sei*vices  were  rendered  with  the  knowledge 
and  at  the  request  of  the  defendant,  as  is 
evinced  by  the  nature  of  the  employment, 
the  importance  of  the  subject-matter  in- 
volved, the  action  of  the  board  of  directors 
in  reference  to  this  claim,  the  partial  pay- 
ment thereof  by  defendant,  alleged  in  the 
answer  and  admitted  in  the  proofs,  the 
qualified  admissions  of  employment  and  re- 
tainer made  upon  the  trial,  and  the  several 
acts  of  the  board  in  the  nature  of  a  recog- 
nition of  an  indebtedness  for  these  services 
and  ratification  of  the  employment.  These 
circumstances  were  sufficient  to-  justify  the 
referee  in  his  conclusion  that  Mr.  Paige 
[lawyer]  was  employed  by  the  defendant 
to  render  such  services  as  a  lawyer,  and  not 
as  a  director." 

So,  where,  in  Rogers  v.  Hastings  &  D.  R. 
(>>.  (1875)  22  Minn.  25,  a  director  of  a  rail- 
road company  had  served  without  formal 
appointment,  but  with  the  knowledge  and 
at  the  request  of  the  board,  as  attorfTey 
for  the  corporation  for  four  years,  it  is 
held  that  he  may  recover  upon  quantum 
meruit,  the  court  saying  that  "what  has 
been  said  in  reference  to  plaintiff's  right 
to  recover  as  land  commissioner  (see  infra, 
note  39)    is  applicable  here." 

And  on  the  ground  that  services  rendered 
as  attorney  are  not  within  the  scope  of  the 
official  duties  of  the  director  of  a  corpora- 
tion, a  law  firm  containing  one  member 
who  was  a  director  of  a  corporation  was 
held  in  Watts  v.  West  Virginia  Southern 
R.  Co.  (1900)  48  W.  Va.  262,  37  S.  E.  700, 
to  be  entitled  to  recover  for  professional 
services  rendered  the  corporation  under  cir- 
cumstances sufficient  to  raise  an  implied 
contract  to  pay  for  the  same. 

And  see  Kenner  v.  Whitelock  (1899)  152 
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cashier,*^  laborer,"  and  auditor**  have 
been  held  to  be  outside  the  scope  of  the 
duties  of  a  mere  director.  And  a  direc- 
tor of  a  bank  authorized  to  erect  a  ferry, 
who  makes  contracts  for  the  steamboat 
and  her  supplies  and  superintends  her 
construction,"  as  well  as  a  director  of 
an  insolvent  corporation,  who  straight- 
ens out  the  aiTairs  as  between  the  stock- 
holders  and   the   creditors,**   has    been 


considered  to  perform  services  whiob: 
were  extraordinary.  On  the  other  hand,, 
services  rendered  in  making  efforts  to 
contract  for  the  construction  of  the  cor- 
poration's railroad,^  in  detecting  the 
perpetrator  of  a  robbery  and  recovering 
a  portion  of  the  money  stolen,*®  in 
superintending  the  construction  of  the 
company's  wharf,*''  and  in  procuring 
subscriptions     to     stock,**     have     been 


Ind.  635,  53  N.  E.  232,  infra,  note  51; 
Merchants'  Ice  Co.  v.  Scott  &  Dodson 
(1916)  —  Tex.  Civ.  App.  — ,  186  S.  W. 
418;  Re  Mimico  Sewer  Pipe  &  Brick  Mfg. 
Co.  (1895)  26  Ont.  Rep.  289,  supra,  note 
23. 

89  Where,  in  Rogers  v.  Hastings  &  D.  R. 
Co.  (1875)  22  Minn.  26,  a  director  of  a  rail- 
road had  served  as  land  commissioner,  the 
court,  in  referring  to  his  claim  for  com- 
pensation, says:  "If  his  services  as  land 
commissioner  had  been  performed  by  him 
simply  as  a  director,  it  might  be  that  he 
could  not  recover  for  the  same,  since,  in 
the  absence  of  a  special  agreement  for  com- 
pensation, he  would,  according  to  many  au- 
thorities, be  presunoed  to  have  acte'd  gra- 
tuitously. But  the  duties  and  labors  of  a 
land  commissioner  of  a  land  grant  railroad 
company  do  not  necessarily  nor  presump- 
tively pertain  to  a  director  as  such.  In- 
deed, it  would  be  unreasonable  to  suppose 
that  duties  so  onerous  would  be  undertaken 
by  one  acting  simply  as  a  director,  without 
pay.  For  such  extraordinary  services,  out- 
side of  and  beyond  his  duties  as  director, 
a  party  may  certainly  recover,  notwith- 
standing bis  directorship,  for  the  reason 
that  even  if  he  performs  the  duties  of  di- 
rector gratuitously,  these  services  are  not 
a  part  of  those  duties.'' 

40  In  sending  the  case  back  for  a  new 
trial,  the  court,  in  First  Nat.  Bank  v. 
Drake  (1883)  29  Kan.  311,  44  Am.  Rep. 
646,  makes  the  following  statement  for 
the  guidance  of  the  court  below:  *'We 
think  the  rule  is,  in  the  absence  of  positive 
restrictions,  that  where  no  salary  is  pre- 
scribed, one  appointed  to  an  executive  office, 
like  that  of  cashier,  is  entitled  to  reasona- 
ble compensation  for  his  services."  The 
cashier  in  that  case  was  a  director  of  the 
corporation. 

41  Where  a  director  of  a  turnpike  com- 
pany, by  agreement  with  his  codirectors, 
periorms  labor  in  completing  the  construc- 
tion of  the  turnpike,  he  may  recover  rea- 
sonable compensation  therefor.  Greensboro 
&  N.  C.  Junction  Tump.  Co.  v.  Stratton 
(1889)  120  Ind.  294,  22  N.  E.  247.  The 
court  regards  the  rule  to  be  "that  when  a 
director  of  a  corporation  performs  services 
for  the  corporation  which  are  independent 
and  outside  of  his  duties  as  such  director, 
he  has  the  same  right  to  recover  upon  an 
implied  contract  for  such  services  as  though 
he  was  not  a  director." 

4SWniere  a  director  of  a  corporation  is 
appointed  a  member  of  a  committee  to 
audit  and  investigate  a  great  mass  of  books 
L.R.A.1917F. 


and  accounts,  in  an  effort  to  settle  a  dispute 
between  the  corporation  and  its  manager  as 
to  the  amount  of  its  net  earnings,  and  the 
other  members  of  the  committee,  who  are 
salaried  officers,  leave  the  unsalaried  di- 
rector practically  all  the  work,  to  which 
he  devotes  parts  of  every  d*y  and  night  for 
three  months,  such  services  are  beyond  the 
scope  of  his  duty  as  director,  and  he  may 
recover  compensation  therefor  upon  implied 
contract.  Paine  v.  Kentucky  Ref.  Co. 
(1914)  159  Ky.  270,  167  S.  W.  376,  Ann. 
Cas.  1915D,  389. 

M  Chandler  v.  Monmouth  Bank  (1832)  IS 
N.  J.  L.  255.  supra,  note  32. 

44Ro8ehill  Cemetery  Co.  v.  Dempster 
(1906)  223  m.  567,  79  N.  £.  276,  affirming 
(1905)  121  111.  App.  143,  infra,  note  74. 

4»In  Cheeney  v.  Lafayette,  B.  &  M.  R. 
Co.  (1873)  68  lU.  570,  18  Am.  Rep.  584, 
an  action  by  a  director  for  various  services 
rendered  on  behalf  of  the  corporation,  the 
court,  in  reversing  the  judgment  of  the 
court  below,  says:  "It  would,  then,  follow 
that,  as  appellant  was  appointed  to  solicit 
subscriptions  of  stock  and  to  procure  the 
right  of  way  for  the  road,  he  may  recover, 
unless  that  duty  was  imposed  on  him  as 
a  director  by  the  charter  or  the  by-laws. 
In  performing  those  duties,  it  is  more  than 
probable  that  he  acted  as  an  agent,  and  not 
as  a  director,  and  should  be  permitted  to 
recover  for  such  extra  service;  but  if  this 
duty  was  imposed  by  the  charter  or  the 
by-laws  of  the  company  as  a  director,  then 
a  recovery  could  not  be  had  therefor.  The 
duties  he  performed  as  a  member  of  the 
executive  committee  in  making  efforts  t^ 
contract  for  the  construction  of  the  road, 
including  time  and  travel,  were  a  part  of 
his  duty  as  director,  and  ...  he  has  no 
right  to  recover  for  them.**  See  the  sub- 
sequent appeal  of  this  case  in  (1877)  87 
Dl.  446,  where  this  point  is  again  discussed. 

46  The  detection  of  the  perpetrator  of  the- 
robbery  of  a  bank  and  the  recovery  of  a 
portion  of  the  money  stolen  are  part  of  the 
duties  of  the  director  of  a  bank  for  which 
he  may  recover  no  part  of  the  reward 
offered  for  the  detection  of  the  thief  and 
the  recovery  of  the  money.  Stacy  v.  State 
Bank  (1842)  5  Dl.  91. 

47  Burns  v.  Commencement  Bay  Land  & 
Implement  Co.  (1892)  4  Wash.  558,  30  Pac. 
668,  709,  supra,  note  1. 

48  In  holding,  in  New  York  &  N.  H.  R. 
Co.  V.  Ketohum  (1858)  27  Conn.  170,  that 
a  director  is  not  entitled  to  compensation 
for  services  rendered  in  securing  stock  sub- 
scriptions,  the  court  says:     "Doubtless   m. 
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looked  upon  as  falling  properly  within 
the  scope  of  the  duties  of  a  director. 
Upon  tikis  latter  point,  however,  there 
seems  to  be  room  for  a  difference  of 
opinion.* 

Services  performed  as  manager,^^  at- 
torney,*^ salesman,*'  and  rent  collector  *• 
Mve  been  hdd  to  be  beyond  the  official 
duties  of  the  president  of  a  corporation. 
Aind  it  has  also  been  held  that  the  pres- 


ident is  not  boond  to  render  services  in 
preventing  the  property  of  the  corpora- 
tion from  being  sold  under  execution,  or 
in  supervising  the  construction  of  a 
tunnel  and  in  managing  the  disburse- 
ment of  the  funds  and  the  employment 
of  the  men.**  On  the  other  hand,  ser^'- 
ices  rendered  in  the  management  of  lit- 
igation,**   the    supervision    of   agents,** 


-dSreetor  may  perform  extra  labor,  and  for 
it  be  Justly  entitled  to  a  compeneation  for 
bis  time  and  expanses,  and  this  may  be 
made  out  even  without  an  express  promise, 
for  a  promise  may  be  implied  from  the 
peculiar  and  extraordinary  services  ren- 
dered; but  then  the  services  must  appear 
io  be  of  an  extraordinary  character,  and 
this  beyond  all  question  or  doubt;  for,  as 
director,  he  agrees  to  give  his  services,  and 
is  entitled  to  make  no  charge  whatever, 
bowever  severe  and  protracted  may  be  his 
labors.  A  different  rule  would  lead  to  great 
abuses  and  corruption.  We  cannot  but 
think  it  important  in  every  case  that  where 
a  person,  holding  the  position  of  a  director, 
•expects  or  may  be  fairly  entitled  to  expect, 
a  compensation  for  hia  services,  the  serv- 
ices should  appear  to  have  been  agi'eed  for, 
or  their  nature  and  extent  should  appear 
to  be  such  as  clearly  to  imply  that  both 
parties  understood  they  were  to  be  paid  for, 
and  not  rendered  gratuitously  within  the 
scope  of  a  director's  duty." 

^See  Cheeney  v.  Lafayette,  B.  &  M.  R. 
Co.  supra,  .note  46. 

MOutterson  v.  Fonda  Lake  Paper  Co. 
(1892)  66  Hun,  629,  20  If.  Y.  Supp.  980, 
supra,  note  10;  Georgetown  Mercantile  Co. 
V.  First  Nat.  Bank  (1914)  —  Tex.  Civ.  App. 
— ,  165  S.  W.  73,  supra,  note  28.  Blom  v. 
Blom  Codfish  Co.  (1912)  71  Wash.  41,  127 
Pac.  596,  supra,  note  19. 

MIn  Kenner  v.  Whitelock  (1899)  152 
Isd.  635,  53  N.  E.  232,  an  action  involving 
the  right  of  one  who  was  president  and 
director  of  a  corporation  to  compensation 
for  services  as  attorney  and  legal  adviser 
to  the  corporation,  it  is  said:  "When  the 
claim  of  an  officer  of  a  corporation  is  for 
services  rendered  by  him  beyond  the  scope 
of  his  official  duty,  and  no  element  of  fraud 
or  dishonesty  is  involved,  it  may  be  allowed 
and  paid.  While  the  courts  will  closely 
scrutmize  such  claims,  they  will  not  de- 
prive an  honest  and  meritorious  creditor  of 
moneys  justly  due  to  him,  merely  because 
he  sustained  an  official  relation  to  the 
corporation  debtor  when  the  services  were 
performed,  or  the  debt  was  contracted.  The 
services  for  which  compensation  was 
claimed  by  appellant  were  not  such  as  he 
was  required  to  perform  either  as  president 
or  director.  They  were  outside  his  official 
duty  and  he  had  a  right  to  make  a  just  and 
reasonable  charge  for  them." 

M  Georgetown  Mercantile  Co.  v.  First 
Nat.  Bank  (1914)  —  Tex.  Civ.  App.  — ,  166 
8.  W.  78,  supra,  note  28. 

Mln  Flynn  v.  Columbus  Club  (1900)  21 
14.R.A.1917P. 


R.  I.  534,  45  Atl.  561,  an  action  by  the 
president  of  a  club  to  recover  compensation 
for  collecting  rents  of  tenants  occupying 
portions  of  the  club  building,  recovery  is 
held  proper  ''as  his  services  as  collector  do 
not  appear  to  have  been  within  his  duties 
as   president." 

Min  Gumaer  v.  Oipple  Creek  Tunnel, 
Transp.  &  Min.  Co.  (1907)  40  Colo.  1,  122 
Am.  St.  Rep.  1024,  90  Pac.  81,  13  Ann.  Cas. 
781,  the  president  of  the  corporation  saved 
the  company's  entire  property  from  being 
sold  under  execution;  he  undertook  the 
placing  of  the  stock  of  the  company;  he 
assumed  the  entire  supervision  of  tunnel 
work  and  the  disbursement  of  the  funds; 
the  employment  of  men  and  the  making  of 
contracts.  Such  services  were  held  to  be 
outside  the  duties  of  a  director,  and  such 
president  was  held  to  be  entitled,  as  against 
a  creditor  of  the  corporation,  to  compensa- 
tion voted  him  therefor. 

56  Where,  in  Winfield  Mortg.  &  T.  Co.  v. 
Robinson  (1913)  89  Kan.  842,  132  Pac.  979, 
Ann.  Ca«.  1915A,  451,  the  president  of  the 
corporation  claimed  compensation  for  man- 
aging litigation  carried  on  by  him  in  the 
interest  of  the  corporation  to  compel  a 
former  receiver  to  account  for  funds  still 
in  his  hands,  the  court  says:  ''The  services 
for  which  compensation  was  asked  were 
those  which  pertained  to  tbe  office  of  presi- 
dent. In  the  absence  of  a  contrary  corpo- 
rate provision  the  president  is  empowered 
to  employ  counsel  and  to  manage  the  litiga- 
tion in  which  the  corporation  is  interested. 
This  is  said  to  be  one  of  the  inherent  powers 
of  a  president  of  a  corporation,  and  it  has 
also  been  held  that  if  the  board  of  directors 
should  employ  counsel  it  would  not  deprive 
the  president  of  the  power  to  employ  other 
counsel  and  control  the  litigation." 

w  Where  there  are  only  a  few  members 
of  a  corporation  and  all  are  its  officers  and 
all  are  rendering  some  character  of  service 
to  promote  the  enterprise,  and  it  appears 
that  no  officer  is  expected  to  receive  com- 
pensation for  such  services,  the  law  will 
not  imply  any  contract  to  pay  the  presi- 
dent of  such  corporation  for  services  per- 
formed by  him  in  superintending  the  agents 
selected  by  him  to  sell  the  lots  which  the 
corporation  has  been  formed  to  sell.  Red 
Bud  Realty  Co.  v.  South  (1910)  96  Ark. 
281,  181  8.  W.  340.  The  court  says:  "The 
question  whether  or  not  there  was  an  im- 
plied contract  to  this  effect  is  one  of  fact, 
rather  than  of  law.  In  considering  whether 
or  not  such  a  contract  has  been  proved,  the 
nature  of  the  corporation  and  its  business, 
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the  eqidpping  of  the  company's  mine,^ 
the  procuring  of  contracts  for  the  con- 
struction of  the  corporation's  railroad,^' 
the  leasing  of  such  railroad*^*  and  the 
procuring  of  local  subscriptions  for  its 
aid,'^*  have  been  looked  upon  as  falling 
within  the  scope  of  the  duties  of  the 
president  of  a  corporation. 

The  management  of  the  business  of 
the  corporation,**  the  settlement  of  ac- 


cident cases,^  and  the  securing '  of  a 
redaction  in  the  corporation's  taxes,** 
have  been  held  not  to  be  within  the 
scope  of  the  duties  of  the  vice  president 
of  a  corporation.  Likewise  it  has  been 
held  that  the  supervision  of  the  erection 
of  blast- furnaces  is  not  one  of  the  duties 
pertaining  to  the  office  of  secretary.*^ 
And  the  management  of  a  corporation's- 
business^  and  also  the  procurement  of 


the  nature  and  extent  of  the  services  ren- 
dered, the  comparative  amount  and  value 
of  the  services  of  other  officers  of  the  cor- 
poration, and  all  other  circumstances  of 
the  case,  must  necessarily  be  looked  at  and 
weighed,  and  it  must  also  be  considered 
whether  or  not  the  services  were  performed 
under  circumstances  showing  that  it  was 
understood  by  the  proper  officials  of  the 
corporation  and  by  the  officer  rendering 
the  services  that  they  were  to  be  paid  for.'' 

WA  president  of  a  corporation  given  by 
the  by-laws  the  "general  supervision  of  the 
business  and  affairs  of  the  company*'  can- 
not recover  for  services  upon  implied  con- 
tract upon  the  theory  that  they  are  outside 
the  scope  of  his  regular  duties,  where  the 
services  rendered  consist  in  equipping  the 
mine  owned  by  the  company  and  superin- 
tending such  equipment.  Barry  v.  Coffeen 
Coal  &  Copper  Co.  (1893)  62  lU.  App.  183. 

M  Where  a  director,  who  is  president  of 
a  railroad  corporation,  as  member  of  the 
executive  committee,  makes  several  trips 
to  other  states  for  the  purpose  of  contract- 
ing for  the  construction  of  the  railroad,  aids 
in  leasing  it,  and  also  in  procuring  local 
subscriptions  by  working  at  elections  at 
which  they  are  voted  upon,  he  performs  no 
duties  outside  of  those  pertaining  to  his 
office,  and  may  recover,  in  the  absence  of 
contract,  no  compensation  therefor.  Gridley 
V.  Lafayette,  B.  &  M.  R.  Co.  (1873)  71  111. 
200. 

M  Although  director  and  vice  president  of 
a  corporation,  a  person  acting  as  manager 
thereof  without  any  express  contract  fixing 
his  compensation  therefor  is  entitled  to  the 
reasonable  value  of  the  services  rendered  as 
manager,  where  such  services  are  numerous 
and  onerous,  occupy  his  entire  time,  are 
highly  valuable,  are  known  to  the  other 
directors,  and  are  of  such  a  character  as  to 
preclude  any  reasonable  supposition  that 
they  are  intended  to  be  gratuitous.  Bas- 
sett  V.  Fairchild  (1901)  132  Cal.  637,  52 
L.R.A.  611,  64  Pac.  1082,  afTirming  on  re- 
hearing (1900)  6  Cal.  Unrep.  458,  61  Pac. 
791.  The  court  says:  "Now,  it  has  been 
held  that  directors  of  corporations  cannot, 
without  previous  express  contract,  receive 
compensation  for  such  ordinary  services  as 
are  usually  rendered  by  directors  without 
pay,  for  the  common  understanding,  as  de- 
clared by  judicial  decisions,  is  that  such 
services  are  presumed  to  be  rendered  gratu- 
itously. But  that  presumption  does  not 
apply  to  those  onerous  services  performed 
by  officers  and  agents  of  a  corporation, 
though  thev  be  also  directors,  for  which 
L.R.A.1917F. 


compensation  is  usually  demanded  and  al- 
lowed, and  which  could  not  reasonably  be 
expected  to  be  performed  for  nothing." 

In  Corinne  Mill  Canal  &  Stock  Co.  y. 
Toponce  (1804)  152  U.  S.  405,  38  L.  ed. 
493,  14  Sup.  Ct.  Rep.  632,  affirming  (1890) 
6  Utah,  439,  24  Pac.  534,  plaintiff,  who  wa» 
a  director  and  vice  president  of  defendant 
corporation,  testified  on  direct  examination 
that  he  had  charge  of  the  entire  business,, 
and  on  cross-examination  that  his  dutiea 
consisted  of  "chasing  fellow's  off  the  land,, 
trying  to  guard  the  land,  tending  to  the 
stock  on  the  ranch,  digging  ditches,  superin- 
tending putting  up  fences,  all  contracts^ 
and  so  forth."  The  foreman  of  the  ranch 
testified  that  plaintiff  was  "general  man- 
ager of  the  business;"  ''made  all  the  con* 
tracts  of  evervthing  that  came  on  the 
ranch;  "  ''collected  the  bills:  "  "bought  the 
feed,  hay,  and  grain;"  and  "had  general 
charge  of  everything."  Neither  the  charter 
nor  the  by-laws  cast  any  special  duties  on 
either  the  vice  president  or  directors.  "Ob- 
viously, therefore,"  it  is  said,  "under  the 
testimony  which  we  have  referred  to,  from 
the  plaintiff  and  the  foreman  of  the  ranch, 
the  services  which  the  plaintiff  performed 
were  not  those  of  a  director  or  vice  presi- 
dent, but  outside  thereof,  and  similar  to 
those  of  a  general  manager;  "  and  the  ver- 
dict of  the  jury  in  favor  of  the  plaintiff 
is  sustained. 

T\Tiere,  with  the  knowledge  of  the  officers 
and  stockholders  of  a  corporation,  the  vice 
president  thereof  goes  actively  to  work  to 
push  the  business,  which  has  practically 
ceased,  and  devotes  all  his  time  thereto,  he 
may  recover  the  value  of  such  services,  they 
being  outside  the  duties  necessarily  entailed 
upon  his  office.  Brown  v.  Creston  Ice  Co. 
(1901)   113  Iowa,  616,  85  N.  W.  760. 

M  Services  rendered  in  the  settlement  of 
accident  cases  in  which  a  corporation  is  in- 
volved, and  in  securing  a  reduction  of  the 
corporation's  taxes,  are  held,  in  Dunlap  ▼. 
Montana-Tonopah  Min.  Co.  (1911)  192  Fed. 
714,  affirmed  in  (1912)  116  C.  C.  A.  286, 
196  Fed.  612,  not,  strictly  speaking,  to  be 
within  the  scope  of  the  duties  of  the  vice 
president,  but  "services  which  might  very 
properly  have  been,  and  usually  are,  per- 
formed by  an  attorney,  agent,  or  broker." 

WTalcott  V.  Olcott  Mfg.  Co.  (1880)  11 
N.  Y.  Week.  Dig.  141,  supra,  note  19. 

W  Where,  to  the  knowledge  of  a  corpora- 
tion, valuable  services  are  rendered  thereto 
as  manager  by  one  who  is  also  director  and 
treasurer,  such  services  are  outside  of  his 
duties  as  officer  of  the  corporation,  and,  in 
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bonuses  for  a  oonstmetion  corporation,^ 
the  procurement  of  its  right  of  way,** 
and  the  superintending  of  the  construe^ 
tion  work,**  have  been  held  beyond  the 
official  duties  of  the  secretary  of  a  cor- 
poration. 

4.  Necessity     of     undertifnnding     that 
services  he  paid  for. 

To  recover  upon  quantum  meruit  for 
services  rendered  outside  the  scope  of 
his  official  duties  a  director  or  officer 


most  fihowi  in  addition  to  the  fact  that 
the  services  were  extraordinary,  that 
they  were  rendered  under  circumstances 
from  which  a  promise  to  pay  compensa- 
tion may  properly  be  implied.  To  raise 
such  implication  it  is  fairly  well  agreed 
that  the  circumstances  must  show'  an 
understanding  on  the  part  of  the  eor- 
poration,  at  the  time  the  services  were 
being  rendered,  that  they  were  to  be 
paid  for,**  and  also  an  understanding 
on  the  part  of  the  person  rendering  such 


the  absence  of  legal  contract  with  respect 
to  compensation  therefor,  he  may  recover 
upon  quantum  meruit.  Dwight  ▼.  Williams 
(1808)  25  Misc.  667,  55  N.  Y.  Supp.  201. 

ttl  Services  rendered  in  the  procuring  of 
money  for  a  construction  corporation,  the 
procuring  of  a  right  of  way,  the  superin- 
tending of  the  work,  the  hiring  of  men  and 
the  subletting  of  contracts,  are  held  in  Fitz- 
gerald &  M.  Oonstr.  Co.  v.  Fitzgerald  (1890) 
137  XT.  S.  98,  34  L.  ed.  606,  11  Sup.  Ct. 
Rep.  36,  not  to  be  within  the  duties  of  the 
treasurer  of  the  corporation  as  prescribed 
b^  a  by-law  imposing  upon  him  the  duty  to 
give  bonds,  to  pay  out  money,  to  make  a 
nnancial  statement  and  keep  an  account  of 
the  stock  of  the  company. 

MIn  Taussig  v.  8t.  Louis  ft  K.  R.  Co. 
(1901)  166  Mo.  28,  89  Am.  St.  Rep.  674, 
65  8.'  W.  969,  on  subsequent  appeal  in 
(1905)  186  Mo.  269,  85  S.  W.  378,  an  ac- 
tion involving  the  right  of  an  attorney,  who 
was  director  and  secretary  and  treasurer  of 
a  corporation,  for  the  value  of  professional 
services  rendered  the  corporation,  it  is  said: 
"The  rule  applicable  to  such  a  case,  to  be 
deduced  from  the  modern  and  best  con- 
sidered cases,  is,  we  think,  that  a  party, 
although  a  director  or  other  officer  of  a  cor- 
poration, may  recover  the  reasonable  value 
of  necessary  services  rendered  to  a  corpo- 
ration, entirely  outside  of  the  line  and  scone 
of  his  duties  as  such  director  or  officer, 
performed  at  the  instance  of  its  officers, 
whose  powers  are  of  a  general  character, 
upon  an  implied  promise  to  pay  for  such 
services,  when  they  were  rendered  under 
such  circumstances  as  to  raise  a  fair  pre- 
sumption that  the  parties  intended  and 
understood  they  were  to  be  paid  for,  or 
ought  to  have  so  intended  and  understood.'' 

Quoting  from  another  case,  it  is  said  in 
Barrenstecher  v.  Hof  Brau  (1913)  67  Or. 
194,  135  Pac.  518,  that,  to  render  a  corpora- 
tion liable  as  upon  implied  contract  for 
services  rendered  by  an  officer  outsde  the 
scope  of  his  duties,  "it  must  be  shown,  not 
only  that  the  services  were  valuable,  but 
also  that  they  were  rendered  under  such 
circumstances  as  to  raise  the  fair  presump- 
tion that  the  parties  intended  and  under- 
stood that  they  were  to  be  paid  for;  or  at 
least  that  the  circumstances  were  such  that 
a  reasonable  man,  in  the  same  situation 
with  the  person  who  receives  and  is  benefit- 
ed by  them,  would  and  ought  to  understand 
that  compensation  was  to  be  paid  for 
them."  In  that  case  it  is  held  that  the 
L.R.A.1917F. 


evidence  showed  the  performance  of  extra 
services  under  such  circumstances  as  to 
raise  a  presumption  that  all  persons  in- 
terested in  the  corporation  understood  that 
compensation  was  to  be  had. 

And  in  Fitzgerald  &  M.  Constr.  Co.  r. 
Fitzgerald  (XT.  S.)  supra,  the  same  quota- 
tion as  in  the  preceding  case  is  given  and 
approved. 

Where,  m  Toponce  v.  Corinne  Mill,  Oanal 
&  Stock  Co.  (1890)  6  Utah,  439,  24  Pac. 
534,  affirmed  in  (1804)  152  U.  S.  405,  38 
L.  ed.  493,  14  Sup.  Ct.  Rep.  632,  one  who 
was  director  and  vice  president  of  a  corpo- 
ration was  claiming  compensation  for  serv- 
ices as  manager,  the  court  considers  proper 
an  instruction  to  the  effect  that  "if  it  was 
not  the  intention  of  plaintiff  to  charge  for 
such  services  while  they  were  being  ren- 
dered, or  if  it  was  the  understanding 
of  those  engaged  with  him  in  the  enter- 
prise that  the  services  he  was  rendering 
were  simply  as  an  incorporator,  and  with- 
out any  expectation  of  compensation  on  his 
part  other  than  would  result  from  the  suc- 
cess of  the  enterprise,  and  he  was  aware  of 
such  understanding  on  their  part,  then  he 
could  not  recover  therefor,  even  if  he  had 
a  secret  intention  of  claiming  compensa- 
tion for  the  same." 

With  respect  to  a  charge  given  by  the 
trial  court  on  the  question  of  the  right 
of  one  who  was  director  and  secretary  of  a 
corporation  to  recover  for  extraordinary 
services  rendered  thereto,  it  is  said  in  Dodge 
v.  Lansing  A  Suburban  Traction  Co.  (1908) 
152  Mich.  100,  115  N.  W.  1004:  **The  court 
charged  the  jury  upon  this  question  in 
brief  that  if  ...  at  the  time  he  per- 
formed the  same  for  the  company,  plaintiff 
intended  to  exact  pay  for  these  services, 
and  that,  under  all  the  circumstances,  the 
company  or  its  agents  as  reasonable  men 
should  have  understood  that  Mr.  Dodge  was 
not  rendering  the  same  gratuitously,  but 
with  the  expectation  of  being  paid  for  the 
same,  he  would  be  entitled,  in  the  absence 
of  any  defense,  to  recover  such  compensa- 
tion. We  think  no  error  was  committed  in 
this    instruction." 

It  is  said  obiter  in  Chiles  v.  United  istates 
Furniture  Mfg.  Co.  (1914)  167  N.  0.  674, 
83  8.  E.  812 :  "There  is  a  line  of  decisions 
to  the  effect  that  for  services  outside  of  an 
officer's  regular  duties  he  may  recover  for 
their  reasonable  value;  but,  so  far  as  ex- 
amined, the  better  considered  cases  only 
recognize  this  position  when  the  services  are 
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serviees  that  he  was  to  be  campensated 
therefor.^  A  eonsideration  of  the  ^cases 
leads  to  the  belief  that  the  failure  of 


either  party  to  have  such  understanding 
and  expectation  will  prevent  recovery 
upon  implied  contract.    Indeed,  in  sev- 


rendered  to  the  knowledge  of  the  general 
officers  of  the  company  having  a  right  to 
bind  it  by  contract,  or  with  the  knowledge 
and  approval  of  the  directorate  having  such 
power,  or  of  the  stockholders  when  in  the 
exercise  of  the  control  and  management  of 
corporate  affairs,  and  when  the  work  is  of 
a  kind  and  under  circumstances  from  which 
a  promise  and  expectation  of  pay  may  be 
fairly  inferred." 

Where  the  owner  of  a  coal  company  in- 
corporates it  and  makes  the  former  man- 
ager a  stockholder  and  director  for  the 
purposes  of  organization,  and  instructs  him 
to  take  general  supervision  under  the  new 
organization,  but  no  salary  is  arranged,  it 
is  held  in  Ruttle  v.  What  Cheer  Coal  Min. 
Co.  (1908)  153  Mich.  30a,  117  N.  W.  168, 
an  action  against  the  corporation  for  the 
value  of  the  manager's  services,  that  the 
trial  court  would  not  have  been  justified  in 
instructing  the  jury,  as  a  matter  of  law, 
that,  under  the  circumstances  of  the  case, 
no  agreement  to  pay  for  such  services  could 
be  implied.  This  seems  to  be  on  the  ground 
that  both  the  manager  and  the  owner  un- 
derstood that  the  services  were  to  be  paid 
for. 

And  in  Bartlett  v.  Mystic  River  Corp, 
(1890)  151  Mass.  433,  24  N.  E.  780,  where 
the  president  of  a  corporation  had  per- 
formed special  services  none  of  which  de- 
volved upon  him  as  a  part  of  his  official 
duty,  with  the  knowledge  of  the  directors, 
who  had  every  reason  to  think  he  would 
claim  compensation  therefor,  he  was  held 
to  be  entitled  to  recover  upon  implied  con- 
tract, although  the  directors  had  previously 
voted  that  "no  member  of  the  corporation 
should  thereafter  receive  any  compensation 
for  services  rendered,  unless  first  authorized 
by  the  board,  and  his  compensation  fixed," 
the  president  not  having  been  a  nrember  of 
the  board  at  the  time  the  vote  was  passed 
and  having  had  no  knowledge  thereof.  The 
court  holds  that  *'the  defendant  accepted 
the  services  imder  such  circumstances  as  to 
raise  a  presumption  that  it  expected,  or 
ought  to  have  expected,  that  they  would  be 
paid  for,"  and  accordingly  fulfils  the  rule 
applicable  in  such  cases;  and  adds:  "And 
in  considering  whether  such  an  implied  con- 
tract was  proved  or  not,  the  nature  of  the 
corporation  and  of  its  business,  the  extent 
and  character  of  the  plaintiff's  services,  the 
comparative  amount  and  value  of  the  serv- 
ices of  other  officers  of  the  defendant,  as 
well  as  all  the  other  circumstances  of  the 
case,  must  necessarily  be  looked  at  and 
weighed." 

It  is  said  obiter  in  Henry  v.  Michigan 
Sanitarium  &  Benev.  Asso.  (1907)  147 
Mich.  142,  110  N.  W.  623,  that  "it  is  a  well 
understood  rule  that  a  director  or  trustee 
who  claims  compensation  for  services  must 
make  it  appear,  not  oiily  that  such  services 
fall  outside  the  scope  of  his  regular  duties, 
but  also  that  they  were  performed  under 
L.R.A.1917F. 


circumstances  sufficient  to  show  that  it  was 
understood  by  the  corporate  officers  as  well 
as  himself  that  the  services  were  to  be  paid 
for  by  the  corporation." 

So,  it  is  held  in  Wiano  Land  &  Improv. 
Co.  V.  Webster  (1898)  75  Mo.  App.  457, 
that  a  resolution  appointing  "Webster  & 
Company"  sole  agents  to  prepare  the  land 
of  a  corporation  for  sale  and  to  sell  the  lots 
indicates  a  piurpose  on  the  part  of  the  di- 
rectors to  pay  for  such  services,  although 
Webster,  one  of  the  directors,  is  the  only 
person  comprising  the  firm  of  "Webster  & 
Company." 

And  see  Red  Bud  Realty  Co.  v.  South 
(1910)  96  Ark.  281,  131  S.  W.  340,  supra, 
note  56;  Brown  v.  Republican  Mountain 
Silver  Mines  (1892)  17  Colo.  421,  10  L.R.A. 
426,  30  Pac.  66,  supra,  note  10;  New  York 
&  N.  H.  R.  Co.  v.  Ketchum  (1858)  27  Conn, 
170,  supra,  note  48;  Felton  v.  West  Iron 
Mountam  Min.  Co.  (1895)  16  Mont  81,  40 
Pac.  70,  supra,  note  35;  Severson  v.  Bi- 
Metallic  Extension  Min.  &.  Mill.  Co.  (189G) 
18  Mont.  13,  44  Pac.  79,  supra,  note  35. 

66  In  Marcy  v.  Shelburne  Falls  &  C. 
Street  R.  Co.  (1911)  210  Mass.  197,  96  N. 
E.  130,  an  action  by  the  president  of  a  cor- 
poration and  member  of  the  board  of  di- 
rectors to  recover  for  special  services,  the 
court,  in  reviewing  the  propriety  of  certain 
instructions  refused  by  the  trial  court, 
says:  "The  other  requests,  directed  In  gen- 
eral to  the  point  that  an  implied  obligation 
would  arise  to  pay  for  beneficial  services, 
were  properly  refused,  for  the  reason  that 
they  all  omitted  the  material  modification 
that  there  could  be  no  recovery  if  the  serv- 
ices of  the  plaintiff  were  rendered  as  a 
gratuity,  and  without  any  intention  on  his 
part   to  exact  payment." 

And,  in  Apsey  v.  Chattel  Loan  Co.  (1914) 
216  Mass.  364,  103  N.  E.  899,  it  is  said 
obiter:  "The  mere  rendition  of  valuable 
services  to  a  corporation  by  one  of  its  di- 
rectors, without  evidence  tending  to  show 
the  circumstances  under  which  they  were 
rendered,  does  not  warrant  the  inference  of 
a  contract  for  compensation.  It  is  matter  of 
common  knowledge  that  officers  of  oublic 
and  private  corporations  often  perform 
service  of  great  value  without  any  thought 
of  remuneration  and  under  an  implication 
that  they  shall  be  gratuitous.  The  fact 
that  one  is  a  director  generally  militates 
against  the  implication  that  there  is  an 
implied  contract  for  payment  -lor  that  which 
he  does  for  the  corporation." 

And  see  Red  Bud  Realty  Co.  V.  South 
(1910)  96  Ark.  281,  131  S.  W.  340,  supra, 
note  56;  Brown  v.  Republican  Mountain 
Silver  Mines  (1892)  17  Colo.  421,  16  L.R.A. 
426,  30  Pac.  66,  supra,  note  19;  New  York 
&  N.  H.  R.  Co.  V.  Ketchum  (1858)  27  Conn. 
170,  supra,  note  48;  Hepry  v.  Michigan 
Sanitarium  &  Benev.  Asso.'  (1007)  l47  Mich. 
142,  110  N.  W.  523,  supra,  note  64;  Dodge 
V.  Lansing  &  Subui4>aii  Traction  Co.  (1908) 
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eral    cases    quantum    meruit    has   been 
denied   because  either  the  officer^  or 


the    corporation^   did   not   have   siieh 

understanding. 


162  Midi.  100,  116  N.  W.  1004.  supra,  note 
64;  Rattle  v.  What  Cheer  Coal  Min.  Co. 
(1008)  153  Mich.  300,  117  N.  W.  168,  supra, 
note  64 ;  Felton  v.  West  Iron  Mountain  Min. 
Co.  (1895)  16  Mont.  81,  40  Pac.  70,  supra, 
note  35;  Severson  v.  Bi-MetalUc  Extension 
Min.  &  Mill.  Co.  (1896)  18  Mont.  13,  44 
Par.  79,  supra,  note  36;  Toponce  v.  Corinne 
Mill,  Canal  &  Stock  Co.  (1890)  6  Utah, 
439,  24  Pac.  534,  aifirmea  in  (1894)  152 
U.  S.  405,  88  L.  ed.  493,  14  Sup.  Ct.  Rep. 
632.  supra,  note  64. 

66  Where  the  director  of  a  corporation 
who  renders  extra  services  thereto  continues 
as  director  for  a  period  of  eight  years  after 
rendering  such  services  without  presenting 
an  account  or  making  a  claim  for  com- 
pensation, a  contract  to  pay  therefor  will 
not  be  implied.  Utica  Ins.  Co.  v.  Blood- 
good  (1830)  4  Wend.  (N.  Y.)  652. 

And  see  Stout  v.  Security  Trust  &  L. 
Ins.  Co.  (1903)  82  App.  Div.  129,  81  W.  Y. 
Supp.  708,  infra,  note  67;  Ritchie  v.  Mc- 
Mullen  (1897)  25  C.  C.  A.  60,  47  U.  S.  App. 
470,  79  Fed.  622,  affirming  (1894)  64  Fed. 
253,  certiorari  denied  in  (1897)  168  U.  S. 
710,  42  L.  ed.  1212,  18  Sup.  Ct.  Rep.  745, 
infra,  note  67;  landsey  v.  Pasco  Power  & 
Water  Co.  (1913)  121  C.  C.  A.  449,  203  Fed. 
251,  infra,  note  67. 

«7In  Pew  V.  First  Nat.  Bank  (1881)  130 
Mass.  391,  the  directors  of  a  bank  which 
had  purchased  a  building  upon  which  ex- 
tensive repairs  were  being  made  appointed 
the  president,  the  cashier,  and  a  director  a 
committee  on  alterations.  At  a  subsequent 
meeting  of  the  board  of  directors  complaint 
was  made  that  no  one  was  superintending 
the  work,  and  the  president  consulted  with 
the  other  members  of  the  committee  to  find 
if  either  would  oversee  the  work.  Both  re- 
fused, and  the  president,  with  the  knowl- 
edge of  the  directors,  devoted  all  of  his 
time,  except  what  was  required  for  his 
duties  as  president,  to  superintending  the 
work  for  six  months.  In  denying  his  claim 
for  extra  services,  the  court  assigns  the 
following  reason:  "To  render  such  party 
[receiving  benefit  of  labor]  liable  as  a 
debtor  under  an  implied  promise,  it  must 
be  showu  not  only  that  the  Bervices  were 
valuable,  but  also  that  they  were  rendered 
under  such  circumstances  as  to  raise  the 
fair  presumption  that  the  parties  intended 
and  understood  that  they  were  to  be  paid 
for;  or,  at  least,  that  the  circumstances 
were  such  that  a  reasonable  roan  in  the 
same  situation  with  the  person  who  re- 
ceives and  is  benefited  by  them  would  and 
ought  to  understand  that  compensation  was 
to  be  paid  for  them.  .  .  .  The  directors 
appointed  the  plaintiff  and  two  other  per- 
sons a  committee  on  repairs.  They  did  not 
then  or  at  any  time  afterwards  appoint  or 
recognize  the  plaintiff  as  superintendent  of 
repairs.  Nothing  was  said  in  their  votes 
as  to  compensation  of  the  committee;  and 
there  is  no  evidence  that  anything  was 
said  throughout  the  transaction  by  the 
L.R.A.1917F. 


plaintiff  or  any  of  the  directors  in  regard 
to  his  being  entitled  to  or  receiving  any 
compensation.  It  seems  to  us  that  the 
only  reasonable  inference  from  all  the  evi- 
dence is  that  it  was  intended  and  under- 
stood by  the  parties  that  the  plaintiff  was 
acting  throughout  as  a  member  of  the  com- 
mittee, without  compensation.  There  is 
no  evidence  whatever  that  any  members  of 
the  board  of  directors  understood,  or  ought 
to  have  understood,  that  he  was  acting  in 
any  other  capacity,  or  that  he  then  made 
any  such  claim.'' 

So,  where,  in  Lindsey  v.  Pasco  Power  Sl 
Water  Co.  (1913)  121  C.  C.  A.  449,  203  Fed. 
251,  a  director  had  personal  charse  of  the 
construction  of  the  irrigating  works  of  the 
corporation,  it  is  held  that,  the  evklence 
showing  that  such  services  were  understood 
by  all  parties  concerned  to  be  without  any 
other  compensation  than  the  benefit  he 
might  derive  by  reason  of  his  interest  in 
the  undertaking,  no  compensation  therefor 
might  be  had. 

And  where,  in  Ritchie  v.  McMuUen  (1807) 
25  C.  C.  A.  50,  47  U.  S.  App.  470,  79  Fed. 
522,  affirming  (1894)  64  Fed.  253,  certio- 
rari denied  in  (1897)  168  U.  S.  710,  42  L. 
ed.  1212,  18  Sup.  Ct.  Rep.  945,  one  who  was 
president  and  director  (k  a  mining  corpora- 
tion, and  had  rendered  valuable  services  in 
enlarging  the  nickel  market  and  in  having 
the  tariff  on  nickel  matter  reduced,  claimed 
compensation  therefor,  it  is  held  that,  both 
he  and  his  associates  in  the  corporation 
clearly  understanding  at  the  time  tne  serv- 
ices were  rendered  that  he  did  not  expect 
to  be  paid  therefor,  and  he  having  stated 
over  and  over  again  that  he  did  not  expect 
to  be  paid  for  his  labors,  no  contract  for 
compensation  could  bo  implied. 

Although  one  who  is  vice  president  and 
director  of  a  life  insurance  company  ren- 
ders services  outside  of  his  duties  as  vice 
president  in  the  management  of  the  real 
estate  of  the  company  in  pursuance  of  a 
resolution  passed  by  the  board  of  directors, 
he  is  not  entitled,  in  the  absence  of  a  stipu- 
lation in  the  resolution  providing  therefor, 
to  compensation,  where  such  services  were 
not  performed  with  any  expectation  on  th(> 
part  of  the  company  that  they  were  to  be 
paid  for,  and  were  not  orginally  under- 
taken by  the  man  himself  with  the  expecta- 
tion of  compensation.  Stout  v.  Security 
Trust  &  L.  Ins.  Co.  (1003)  82  App.  Div. 
129.  81  N.  Y.  Supp.  708. 

And  where  the  by-laws  of  a  corporation 
limit  the  duties  of  the  vice  president  to 
supervising  the  cheap  cab  service  of  the 
corporation,  compensation  for  his  services 
rendered  to  the  corporation  in  connection 
with  the  livery  department  is  not  recover- 
able, where  the  evidence  fails  to  show  that 
there  was  any  understanding  upon  the  part 
of  the  directors  tliat  he  was  to  receive  any 
compensation  for  such  extra  services.  Gill 
V.  New  York  Cab  Co.  (1888)  48  Hun,  524 
16  N.  Y.  S.  R.  236,  1  N.  Y.  Supp.  202.    The 
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m.  Bight  of  Mtockholder  to  compensa' 

tion, 

a.  Where  stockholder  is  ofjfloer, 

1,  For  services  as  officer. 

The  reason  for  the  rale  denying  re- 
covery for  official  services  upon  quantum 
meruit  to  officers  who  are  directors  •• 
does  not  apply  to  officers  who  are  merely 
stockholders,  there  being  no  relationship 
of  trust  between   a  stockholder  and  a 


corporation.  Accordingly,  there  seems 
to  be  no  ground  for  stretching  that  rule 
so  as  to  cover  officers  who  are  mere 
stockholders;  and  what  seems  to  be  the 
better  and  more  logically  reasoned  line 
of  cases  holds  that  the  mere  holding  of 
stock  in  a  corporation  is  no  bar  to  re- 
covery upon  implied  contract  of  com- 
pensation for  services  rendered  by  an 
officer  as  such.^  There  are  cases  hold- 
ing the  other  way,''®  but,  with  the  ex- 
ception of  the  New  York  case,  they  seem 


court  says:  "As  to  the  authorities  which 
have  been  cited  in  support  of  plaintiff's 
claim,  it  is  sufficient  to  say  that  in  each 
one  of  tliese  cases  the  prominent  features 
which  were  made  to  appear  were  that  the 
services  by  the  director  were  out  of  the 
course  of  his  ordinary  duties^  and  that  there 
was  an  expectation  upon  the  part  of  the 
corporation  to  pay  for  the  same." 

80,  where  there  is  no  evidence  that  the 
directors  of  a  bank,  either  as  a  board  or 
individually,  had  any  knowledge  of  the 
amount  of  time  that  the  president  of  the 
bank  spent  in  the  bank  during  banking 
hours,  or  that  he  was  performing  any  serv- 
ices outside  those  imposed  upon  htm  as 
president,  or  that  they  expected  him  to 
spend  his  time  there,  he  cannot  recover  com- 
pensation for  such  services.  Notley  v. 
First  State  Bank  (1908)  154  Mich.  676,  118 
N.  W.  486. 

In  Levisee  v.  Shreveport  City  R.  Co. 
^(1875)  27  La.  Ann.  641,  where  the  president 
of  the  corporation  was  suing  for  services 
rendered  in  superintending  the  construction 
of  a  railroad  depot,  it  is  held  that,  the  evi- 
dence showing  that  the  company  expected 
to  pay  him  no  salary  therefor  at  the  time 
of  authorising  him  to  undertake  such  work, 
he  is  not  entitled  to  remuneration  therefor. 

•^  R^e  supra,  II.  b,  1. 

M  In  Gkx>nTN  v.  Dixns  Portland  Cement 
Co.  ante,  308,  an  action  involving  the  right 
to  compensation  of  an  assistant  secretary 
who  was  also  a  stockholder,  it  ie  said  that 
the  reason  for  the  rule  applying  to  direct- 
ors who  are  officers  with  respect  to  com- 
pensation for  official  duties  is  not  applic- 
able to  stockholders  who  are  officers.  "They 
stand  in  no  fiduciary  relation  to  the  corpo- 
ration," it  is  said,  "and  we  hold,  with  the 
great  weight  of  authority,  that  when  the 
circumstances  of  the  employment  do  not 
negative  such  implication,  and  a  stock- 
holder w  called  upon  by  corporate  authority 
to  perform  some  special  service,  whether 
of  an  official  character  or  otherwise,  a  con- 
tract is  raised  by  implication  to  pay  him 
what  his  services  are  reasonably  worth." 

In  Allen  v.  Central  Counties  Land  Co. 
(1913)  21  Cal.  App.  163,  131  Pac.  78,  an 
action  by  the  secretary  of  a  corporation  to 
recover  upon  implied  contract  for  services 
rendered  thereto  as  secretary,  it  is  said 
that  "th'»  fact  that  the  plaintiff  was  a  nomi- 
nal  stockholder  of  the  corporation  does  not 
jiffect  the  case." 

Rosboroug:h  v.  Shasta  River  Canal  Co. 
L.R.A.1917F. 


(1863)  22  Cal.  556,  is  an  action  by  the  pres- 
ident of  the  board  of  trustees  of  the  corpo- 
ration to  recover  for  services  rendered  as 
such  upon  implied  contract.  The  court 
does  not  refer  to  plaintiff's  relationship  as 
trustee  to  the  corporation,  although  that 
point  is  urged  on  behalf  of  defendant,  but 
discusses  only  the  fact  that  plaintiff  was  a 
stockholder.  From  that  viewpoint  it  is 
held  that  "the  fact  that  the  plaintiff  was  a 
stockholder  of  the  company  can  make  no 
difference  as  to  his  right  to  compensation. 
Stockholders,  like  all  other  persons  labor- 
ing or  rendering  services  for  a  corporation, 
are  entitled  to  pay  therefor;  and,  if  there 
is  no  special  contract,  the  law  will  presume 
an  implied  contract  to  pay  what  the  labor 
or  services  are  reasonably  worth.  It  seems 
to  have  been  the  expectation  of  both  parties 
in  this  case  that  the  plaintiff  was  to  be 
paid  for  his  services,  but  the  amount  was 
not  fixed.  .  .  .  This  understanding  and 
expectation,  although  not  sufficient,  per- 
haps, to  amount  to  an  agreement,  still  re- 
moves all  presumpion  that  the  services  were 
performed  gratuitously,  if  such  a*  presump- 
tion is  proper  in  such  cases." 

Edwards  v.  Fargo  &  S.  R.  Co.  (1887)  4 
Dak.  540,  33  N.  W.  100,  was  a  case  in  vol  v* 
ing  the  right  of  the  secretary  of  a  corpo- 
ration who  had  performed  duties  outside 
the  ordinary  functions  of  secretary  to  re- 
cover compensation  upon  implied  contract. 
Although  it  appears  that  he  was  a  stock- 
holder in  the  company,  that  point  is  not 
taken  into  consideration  in  the  discussion. 
The  court  confuses  cases  involving  the  right 
of  directors  to  compensation  with  this  case, 
where  it  is  specifically  pointed  out  that 
there  is  no  proof  that  plaintiff  was  a  direct- 
or. Its  conclusion  is  stated  as  follows: 
"We  hold  that  where  a  corporation  has 
construed  the  duties  of  its  secretary  to  in- 
clude a  field  of  arduous  work,  not  strictly 
within  the  ordinary  interpretation  of  the 
functions  of  that  office,  the  secretary,  after 
such  duties  performed,  can  recover  in  an 
action  against  the  corporation  a  reasonable 
compensation  therefor,  and  will  not  be  held 
to  distinguish  between  ordinary  and  ex- 
traordinary services." 

70  After  stating,  in  Mather  v.  Eureka 
Mower  Co.  (1890)  118  N.  Y.  829.  23  N.  E. 
993,  affirming  (1887)  44  Hun,  333,  that  the 
rule  against  compensation  for  directors,  in 
the  absence  of  contract,  is  baned  upon  the 
trusteeship  of  the  directors,  the  court  con- 
tinues:    "The  same  reason  may  not  exist 
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to  be  the  reenit  of  a  failure  to  note  the 
distinetion  between  officers  who  are,  and 
officers  who  are  not,  directors.  Where, 
of  course,  there  is  an  established  cus- 
tom, of  which  an  officer  is  informed, 
not  to  pay  compensation  to  the  holder 
of  his  office,  he  is  barred  thereby  from 
any  right  of  recovery  upon  implied  con- 
tracts^ 

2,  Far  extraordinary  servicer. 

If  it  is  true  that  a  director,  or  an 
officer  who  is  a  director,  may  recover 
upon  implied  contract  for  services  out- 
side the  scope  of  official  duty/'  how 


much  more  reason  is  there  for  holding 
that  an  officer  who  is  not  a  director,  but 
only  a  stockholder,  may  recover  upon 
quantum  meruit  for  extraordinary  serv- 
ices. Under  the  better  rule  he  is  entitled 
to  recovery  upon  quantum  meruit  for 
his  official  services,^  and  certainly  in 
jurisdictions  where  that  rule  is  followed 
recover>'  must  also  be  permitted  for  ex- 
traordinary services.  In  all  of  the  cases 
found  such  recovery  has  been  held  prop- 

74 


er. 


h.  Where  atoekholder  ie  empleyee. 

One  court  has  said  that  ''it  is  well 


for  the  application  of  the  rule  to  a  stock- 
holder not  a  director,  who  has  become  an 
officer  of  the  corporation;  but  he  has  a 
pecuniary  interest  in  its  management  and 
business;  and  when  he  assumes  the  duties 
of  the  office,  and  performs  them  without 
flome  agreement  or  provision  for  compensa- 
tion, the  presumption,  in  view  of  his  relation 
and  interest,  may  properly  arise  that  he 
performs  the  official  senvices  gratuitously. 
This  proposition  cannot  be  made  dependent 
upon  the  proportionate  amount  of  the  stock 
held  by  him.  If  the  officer  expects  to  have 
•compensation,  and  the  corporation  intends 
to  pay  him  for  his  official  services,  it  may 
easily  be  provided  for  by  resolution  or 
agreement  before  he  enters  upon  his  serv- 
ices. This  is,  at  all  events,  a  salutary  rule, 
as  applied  to  an  officer  who  is  a  stockholder 
of  the  corporation.  ...  In  such  case 
there  may  be  presumed  to  exist  a  reason 
in  the  fact  of  such  relation  and  interest  to 
induce  him  to  assume  and  exercise  the 
duties  of  the  trust,  not  dependent  upon 
compensation  for  services  when  nothing  ap- 
pears to  the  contrary.  The  plaintiff  had 
the  relation  of  stockholder,  and,  in  addition 
to  his  interest  as  such  in  the  corporation, 
he  had  a  further  interest  as  banker,  in  hav- 
ing the  benefit,  such  as  it  might  be,  of  doing 
the  banking  business  which  the  company 
mifsht  fuHMsh.  In  view  of  those  considera- 
tions and  the  further  fact  that  he  accepted 
the  office  and  performed  its  duties  without 
any  express  understanding  that  he  should 
have  compensation,  the  referee  was  permit- 
ted to  conclude,  as  he  did,  that  the  plain- 
tiff accepted  the  office  of  treasurer  without 
any  view  to  compensation,  and  performed 
the  services  gratuitously." 

Tn  Metropolitan  Rubber  Co.  v.  Place 
<1»06)  77  C.  C.  A.  262,  147  Fed,  90,  an 
action  by  the  president  of  a  corporation 
who  was  also  a  stockholder  therein,  for 
salary,  it  is  said:  "It  is  well  settled  that 
the  officer  of  a  corporation,  who  is  a  stock- 
holder, is  not  entitled  to  compensation  for 
the  services  performed  by  him  as  such  of- 
fieer,  in  the  absence  of  any  agreement  or 
expressed  assent  by  the  governing  body  of 
the  corporation  that  he  shall  be  paid." 

And  see  Cnimlish  v.  Central  Improv.  Co. 
<1S03)  38  W.  Va.  390,  23  L.IUL.  120,  45 
L.R.A.1917F. 


Am.  St.  Rep.  872,  18  8.  E.  456,  supra,  note 
5.  The  Pennsylvania  law  was  applied  in 
that  case.  However,  the  court  expressed 
itself  as  agreeing  with  the  Pennsylvania 
rule  on  the  point. 

See  also  Lowe  v.  Ring  (1904)  123  Wis. 
370,  101  N.  W.  698,  3  Ann.  Cas.  731,  supra, 
note  5. 

''I  In  an  action  by  a  stockholder  upon 
implied  contract  for  services  rendered  as 
secretary  of  the  corporation,  it  is  held  in 
Fraylor  v.  Sonora  Min.  Co.  (1861)  17  Gal. 
594,  that  evidence  of  a  custom  of  the  corpo- 
ration not  to  pay  compensation  for  such 
services  is  admissible;  and  the  court  says: 
"If  the  plaintiff  was  informed  of  the  ex- 
istence of  the  usage  and  custom  referred  to, 
the  inference  would  naturally  be  that  he 
accepted  the  office  and  performed  its  duties 
without  any  expectation  of  being  compen- 
sated for  his  services.  If  any  such  usage  in 
fact  existed,  his  position  as  a  member  and 
officer  of  the  corporation  is  sufficient  prima 
facie  to  charge  him  with  a  knowledge  of 
its  existence.** 

W  Supra,  II.  c,  1. 

W  Supra,  m.  a,  1. 

Win  Hjorth  Oil  Co.  v.  Curtis  (1917)  — 
Wyo.  — ,  163  Pac.  362,  plaintiff  was  a 
stockholder  and  assistant  secretary  of  de- 
fendant corporation  and  he  was  claiming 
compensation  for  services  for  negotiating 
a  sale  of  land.  After  quoting  with  approval 
from  cases  sustaining  the  rule  that  stock- 
holders who  are  not  directors  may  recover 
upon  implied  contract  for  services  ren- 
dered as  officers  of  the  corporation,  the 
court  continues:  "If  a  director  or  manag- 
ing officer  is  permitted  to  recover  upon  an 
implied  contract  a  reasonable  compensation 
for  services  rendered  outside  of  his  official 
duties,  it  must  certainly  be  true  that  one 
who  does  not  hold  such  official  position,  but 
is  merely  a  stockholder,  or  if  he  be  also  an 
assistant  secretary,  may  likewise  recover 
a  reasonable  compensation  for  his  services 
when  called  upon  by  corporate  authority 
to  perform  them,  and  especially  when  it  has 
been  agreed  or  understood  that  he  was  to 
be  paid  for  such  services.  The  plaintiff 
was  not  in  fact  assistant  secretary  at  the 
time  of  the  sale  nor  during  the  latter  and 
greater  part  of  the  period  of  the  negoti- 
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settled  that  when  a  stockholder,  who  is 
not  an  officer  or  director,  renders  a  serv- 
ice to  the  corporation  by  proper  request 
or  authority,  a  contract  is  implied  to 
pay  the  reasonable  value  of  his  services, 
unless  the  circumstances  negative  such 
implication,  as  by  showing  that  the  serv- 
ices were  to  be  gratuitous.*'  ''^  The  rule 
so  set  out  seems  to  be  a  proper  and 
accurate  statement  of  the  law.  There 
is  no  reason  why  the  holding  of  stock 
should  prevent  the  recovery  of  compen- 
sation upon  implied  contract  for  servioes 
as  a  servant  or  employee;  and  no  case 
has  been  found  which  does  not  hold 
such  recovery  to  be  proper.''® 

ations,  but  there  is  nothing  in  the  evidence 
to  show  that  the  duties  of  that  position 
were  other  than  merely  ministerial;  and 
clearly  they  did  not  include  the  carrying 
on  of  negotiations  for  and  selling  valuable 
property  of  the  corporation." 

So,  in  Rosehill  Cemetery  Co.  v.  Dempster 

(1906)  223  III  667,  79  N.  E.  276,  affirming 
(1905)  121  111.  App.  143,  an  action  involv- 
ing the  right  of  a  stockholder  in  a  corpora- 
tion who  afterwards  became  an  officer 
thereof  to  compensation  for  services  ren- 
dered in  straightening  out  the  affairs  of 
the  corporation  as  between  the  stockholders 
and  creditors,  who  had  assumed  control 
thereof,  it  is  held  that  the  rule  prohibiting 
an  officer  of  a  corporation  from  receiving 
compensation  for  services  except  where  the 
same  is  authorized  by  by-law  or  resolution 
does  not  apply  to  any  other  agent  employed 
by  the  corporation  in  good  faith  for  a 
proper  purpose,  nor  to  an  officer  with  respect 
to  services  outside  the  ordinary  duties  of 
his  office. 

And  see  Edwards  v.  Fargo  &  S.  R.  Co. 
(188T)  4  Dak.  549,  33  N.  W.  100,  supra, 
note  69. 

WHjorth  Oil  Co.  v.  Curtis  (1917)  —  Wyo. 
— ,  163  Pac.  362,  which  is  an  action  by  a 
stockholder  to  recover  compensation  for 
negotiating  a  sale  of  land. 

76  Where,  in  Polk  v.  Reynolds  (1876)  54 
Ind.  449,  one  member  of  a  ditching  com- 
pany brought  action  to  recover  the  value 
of  services  performed  for  the  company,  it 
is  said  that  "the  liability  to  pay  for  the 
labor  done  arises  from  the  employment  of 
the  laborer  by  the  corporation;  and  .  .  . 
the  liability  is  the  same  whether  the  labor- 
er so  employed  be  a  member  of  the  corpo- 
ration or  a  third  person." 

And  in  Huntington  Fuel  Co.  v.  Mcllvaine 

(1907)  41  Ind.  App.  328,  82  N.  E.  1001, 
it  is  held  that  one  who,  at  the  instance  of 
a  director  and  majority  stockholder,  per- 
forms manual  labor  for  a  corporation,  is 
entitled  to  recover  its  value,  although  he  is 
a  stockholder  and  manager  of  the  company. 

Barker  v.  Cairo  &  F.  R.  Co.  (1874)  3 
Thomp.  &  C.  (N.  Y.)  328,  was  an  action  to 
recover  as  on  quantum  meruit  for  services 
rendered  a  corporation  as  attorney.  It  is 
L.R.A.1917F. 


IV.  Right   of   o/fieer,    not   direetor   or 
stocltholderf  to  oom/pensation^ 

a.  For  9ervioe8  aa  officer. 

No  relationship  of  trust  can  be  said 
to  exist  between  a  corporate  officer  who 
is  not  a  director  or  stockholder  and  the 
corporation.  Accordingly,  the  rule 
which  denies  officers  who  are  directors 
the  Tight  of  recovery  of  compensation 
upon  quantum  meruit''^  has  no  applica- 
tion to  such,  and  it  would  seem  that 
nothing  stands  in  the  way  of  recovery 
by  such  officer  of  compensation  for 
official  services  upon  quantum  meruit.^^ 
Only    one    case    seems    to    oppose    this 

said:  "Nor  does  the  fact  that  the  lawyer 
employed  is  a  stockholder,  or  otherwise  in- 
terested in  a  corporation,  incapacitate  him 
in  the  slightest  degree  from  being  retained 
in  its  business,  or  from  recovering  pay- 
ment for  services  rendered  on  such  re- 
tainer. The  only  legitimate  effect  such  & 
fact  can  have  is  to*  render  necessary  clearer 
and  stronger  proof  of  such  retainer." 

■n  Supra.  II.  b,  1. 

Win  Smith  v.  Long  Island  R.  Co.  (1886) 
102  N.  Y.  190,  reversing  (1884)  32  Hun,. 
38,  it  is  held  that  one,  not  a  director  or  a 
stockholder,  who  performs  services  aft 
secretary  of  the  corporation,  is  entitled  to 
compensation  therefor,  although  there  has- 
been  no  express  contract  with  respect  there- 
to, where  there  is  nothing  to  show  that  the 
corporation  did  not  expect  to  pay  and  the 
secretary  to  receive  compensation  therefor. 
The  court  says:  "The  point  is  made  on 
the  part  of  the  defendant  that  the  office 
of  secretary  being  a  corporate  office,  no  right 
to  compensation  exists  in  the  absence  of 
an  express  contract.  The  cases  cited  do 
not  support  this  contention.  The  rule 
tliat  directors  or  trustees  cannot  recover 
for  services  rendered  for  the  corporation 
upon  an  implied  promise  U  an  application 
of  the  general  rule  applicable  to  trustees. 
But  we  perceive  no  reason  of  policy  or 
justice  which  should  prevent  a  person  ap- 
pointed as  secretary,  and  who  is  neither 
a  director  nor  stockholder,  from  receiving 
a  reasonable  compensation  for  his  services, 
although  no  rate  of  compensation  was 
agreed  upon  and  there  was  no  express 
agreement  that  compensation  should  be 
made.  Such  an  officer  in  this  respect 
stands  in  no  different  position  from  an 
employee  of  any  other  grade  who  has  ren- 
dered services  at  the  request  of  the  corpo-^ 
ration.*' 

And  see  Carver  v.  San  Joaquin  Cigar 
Co.  (1911)  16  Cal.  App.  672,  118  Pac.  91, 
in  which  a  secretary,  not  a  stockholder  or 
director  of  the  corporation,  was  |)€rmitted 
to  recover  the  reasonable  value  of  his  serv- 
ices, there  being  no  contract  with  refer- 
ence to  the  amount  of  his  compensation. 

See  also  Newport  &  M.  R.  Co.  v.  Hay 
(1886)  8  Ky.  L.  Rep:  115,  supra,  note  10a. 
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view,^  and  it  is  merely  the  deeision  of 
an  intermediate  eeurt. 

h.  For  eactraardinary  services^ 

In  view  of  the  faet  that  ofScers  who 
are  directors^  or  stockholders*^  may 
recover  upon  implied  contract  for  serv- 
ices v/ithout  the  scope  of  their  ofiicial 
duties,  and  in  view  of  the  additional 
fact  that,  by  the  better  rule^  officers  who 
are  neither  directors  nor  stockholders 


may  recover  npon  quaattim  meruit  for 
official  services,  there  would  seem  to  be 
slight  grounds  for  denying  recovery  up- 
on quantum  meruit  for  services  outside 
the  scope  of  official  duties  to  officers  wha 
are  neither  stockholders  nor  directors  in 
the  corporation.  No  cases  of  this  kind 
have  been  found,  but  rules  applicable 
thereto  are  readily  deducible  from  a  con* 
sideratioB  of  the  whole  subject. 


TO  Where,  in  Bair  &  G.  Mfg.  Co.  v.  Van- 
dereaal  (1008)  36  Pa.  Super.  Ct.  615,  it 
was  not  made  to  appear  that  the  person 
claiming  compensation  for  his  services  as 
president  was  either  a  stockholder  or  a  direc- 
tor in  the  corporation,  the  court  expands 
the    rule    against    the    compensation    of 


officers,  in  the  absence  of  express  con  tract » 
to  all  officers,  whether  directors  or  stock- 
holders or  not,  and  refuses  to  permit  ap- 
pellant  to  recover. 

•0  Supra,  II.  c,  1. 

«1  Supra,  III.  a,  2.  E.  L.  D. 


PliORlOA  SITFREMIE  COURT. 

OCKLAWAHA  RIVER  FARMS  COMPANY, 

Appt., 

V. 

JEFFERSON  D.  YOUNG  et  aL 

(—  Fla.  — ,  74  So.  644.) 

Hnsband  and  wife  —  m<Mrtsage  to  secure 
husband's  debt. 

1.  Section  1,  art.  11,  of  the  Constitution 
of  Florida  of  1885,  which  provides  that  the 
property  of  a  married  woman,  owned  by  het 
before  marriage,  or  lawfully  acquired  after- 
ward, shall  be  her  separate  property,  and 
shall  not  be  liable  for  the  debts  of  her  hus- 
band without  her  consent  given  by  some  in- 
strument in  writing,  executed  according  to 
the  law  respecting  conveyances  by  married 
women,  does  not  preclude  a  married  woman 
from  subjecting  her  separate  property  to  the 
payment  of  her  husband's  pre-existing  debt 
by  joining  with  him  in  the  execution  of  a 
mortgage  in  the  form  of  a  deed  absolute, 
provided  the  sanie  is  executed  in  accordance 
with  the  law  respecting  conveyances  by  mar- 
ried women. 
Far  other  cases,  see  Husband  and  Wife,  IL 

f,  2,  in  Dig.  1-52  A\  8. 

Headnotee  by  Eixis,  J. 


Same  —  expression  of  consent. 

2.  When  a  married  woman,  under  the  pro- 
visions of  §  1,  art.  11,  of  the  Constitution  of 
Florida  of  1885,  eonsents  that  her  separate 
property  shall  be  liable  for  the  debts  of  her 
husband,  sueh  consent  may  be  in  the  form 
of  a  deed  absolute  to  her  separate  property^ 
which  by  evidence  aliunde  may  be  shown  to 
be  a  mortgage,  and  need  not  expressly  re- 
cite her  consent  to  the  subjection  of  her 
property  to  such  purpose,  nor  need  such  con- 
sent be  supported  by  any  other  considera- 
tion than  the  debt  of  her  husband. 

For  other  cases,  see  Husband  and  Wife,  Jl» 
f,  2,  in  Dig,  1-52  N.  8, 

Judgment  —  effect  upon  married  wom- 
an. 

3.  Where  a  married  woman  who  joins 
with  her  husband  in  the  execution  of  a 
mortgage  upon  her  separate  property  to  se- 
cure a  debt  of  her  husband,  and  such  mort- 
gage is  in  the  form  of  a  deed  absolute  which 
recites  a  specific  amount  as  consideration^ 
and  she  afterwards  institutes  a  suit  against 
her  husband  and  the  mortgagee  for  the  pur- 
pose of  having  the  instrument  declared  to 
be  a  mortgage,  and  for  an  accounting  to 
ascertain  the  amount  of  indebtedness  to  se- 
cure which  the  mortgage  was  given,  she 
will  be  bound  by  the  decree  in  such  suit 
adjudicating   the   character   of   the   instru- 


Note.  —  The  married  women's  separate 
property  acts  frequently  authorize  a  married 
woman  to  bind  her  separate  property  for  a 
debt  of  her  husband.  The  method  in  which 
this  may  be  done  is  usually  prescribed  in 
the  statute  or  constitutional  provision  re- 
lating to  the  subject.  The  Florida  consti- 
tutional provision  involved  in  Ocklawaila 
River  Farms  Co.  v.  Young,  provided  that 
the  separate  property  of  a  married  woman 
shall  not  be  liable  for  the  debts  of  her  hus- 
band without  her  consent  given  by  some 
instrument  in  writing  executed  according 
to  the  law  respecting  conveyances  by  mar- 
ried women.  There  was  in  that  caae  an  in- 
L.R.A.1017F.  22 


strument  in  writing  executed  with  the  pre- 
scribed formalities  and  relating  to  her  prop- 
erty. Notwithstanding  this  it  was  urged 
that  the  separate  property  of  the  wife  was 
not  bound  in  that  case  because  the  writing 
did  not  expressly  state  that  it  was  given 
for  the  purpose  of  making  the  wife's  prop- 
erty liable  for  the  debt  of  her  husband.  This 
contention  of  counsel  was  negatived  by  the 
court.  Upon  this  restricted  phase  of  the 
subject,  this  case  appears  to  be  one  of  first 
impression,  a  searea  disoloeing  no  other  in 
point. 
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ment  iand  the  amount  due»  which  it  was 
given  to  secure. 

For  other  oaaea,  see  Judgment,  IL  e,  5»  in 
Dig.  1-52  N.  8, 

Mortgage  —  consideration  -•  pre-exist- 
ing: debt. 

4.  A  pre-existing  debt  of  the  husband  is 
a  sufficient  consideration  to  support  a  mort- 
gage to  his  creditor  executed  by  the  debtor 
and  his  wife  upon  the  latter's  separate  prop- 
erty to  secure  the  debt,  and  such  considera- 
tion is  a  good  consideration  within  the 
meaning  of  §  2514  of  the  General  Statutes 
of  Florida;  and,  in  the  absence  of  fraud 
and  injury  to  a  subsequent  grantee,  such 
mortgage  is  a  valid  obligation,  and  will  not 
be  declared  void  at  the  instance  of  a  sub- 
sequent purchaser  with  constructive  notice 
of  its  existence. 
For  other  cases,  see  Mortgage,  J.  d,  in  Dig. 

1-52  N.  a. 

(January  31,  1917.) 

APPEAL  by  complainant  from  an  order  of 
the  Circuit  Court  for  Marion  County 
sustaining  a  demurrer  to  a  bill  filed  to  have 
certain  deeds  declared  void  and  for  other 
relief.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ilocker  Sk  Martin,  for  appel- 
lant: 

The  deeds  were  made  without  any  valu- 
able consideration  moving  to  Mrs.  Connor  at 
the  time,  and  might  therefore  be  unenforce- 
able. 

21  Cyc.  1486;  Bridges  v.  Blake,  106  Ind. 
332,  8  N.  E.  833;  Kansas  Mfg.  Co.  v.  Gandy, 
11  Neb.  448,  38  Am.  Rep.  370,  9  N.  W.  669; 
Chaffee  v.  Brown,  109  Cal.  211,  41  Pac. 
1028;  First  Nat.  Bank.  v.  Lamont,  6  N.  D. 
393,  67  N.  W.  146;  Jones,  Mortg.  §  616; 
Widger  v.  Baxter,  190  Mass.  130,  3  L.R.A. 
{N.S.)  436,  76  N.  E.  509;  Briggs  v.  First 
Nat.  Bank,  41  Neb.  17,  59  N.  W.  351;  25 
Am.  k  Eng.  Enc.  Law,  2d  ed.  416;  Mattair 
V.  Card,  18  Fla.  761 ;  Lines  v.  Smith,  4  Fla. 
47. 

A  married  woman's  property  shall  not  be 
liable  for  the  debts  of  her  husband  without 
her  consent  given  by  some  instrument  in 
writing. 

First  Nat.  Bank  v.  Ashmead,  23  Fla.  379, 
2  So.  657,  665,  33  Fla.  416,  14  So.  886; 
Equitable  Bldg.  &  L.  Asao.  v.  King,  48  Fla. 
252,  37  So.  181;  Staley  v.  Hamilton,  10 
Fla.  276;  Kimm  v.  Weippert,  46  Mo.  582, 
2  Am.  Rep.  641;  Bailey  v.  Pearson,  29  N.  H. 
77;  Owen  v.  Cawley,  36  Barb.  52;  Farthing 
V.  Shields,  106  N.  C.  289,  10  S.  E.  998;  25 
Am.  &  Eng.  Enc.  Law,  2d  ed.  418. 

These  deeds,  if  upheld  a^  mortgages,  can« 
not  be  held  to  secure  a  greater  sum  than  is 
mentioned  therein  as  the  consideration. 

First  Nat.  Bank  v.  Ashmead,  33  Fla.  416, 
L.R.A.1917F. 


14  So.  886;  Equitable  Bldg.  &  L.  Asso.  ▼. 
King,  48  Fla.  261,  37  So.  181. 

The  two  deeds  intended  as  a  mortgage  are 
in  the  statutory  form  of  a  warranty  deed, 
and  therefore  utterly  lacking  in  any  sort 
of  classification,  identification,  or  limita^ 
tion  as  to  the  indebtedness  secinred,  and 
therefore  violative  of  the  general  law. 

Bowen  v.  Ratcliff,  140  Ind.  393,  49  Am. 
St.  Rep.  203,  39  N.  E.  860;  1  Jones,  Mortg. 
4th  ed.  §  344;  20  Am.  &  Eng.  Enc.  Law,  2d 
ed.  929,  note  1 ;  27  Cyc.  1094,  note  58. 

Notice  of  prior  conveyance  does  not  pre^ 
vent  suit  by  the  subsequent  purchaser,  be- 
cause if  he  knew  of  the  conveyance  such 
purchaser  only  kncM'  of  a  void  thing. 

2  Minor,  Inst.  p.  694;  Cathcart  v.  Robin- 
son, 6  Pet   264,  8  L.  ed.  120;   Freeman  t. 
Katman,  38  N.  C.  (3  Ired.  Eq.)  81,  40  Am 
Dec.  444;   Wyman  v.  Brown,  50  Me.   148; 
Wadsworth  v.  Havens,  3  Wend.  411. 

It  was  probably  unnecessary  for  the  com- 
plainant to  charge  any  specific  fraudulent 
conduct  on  the  part  of  Elliott,  in  order  to 
state  a  prima  facie  case  entitling  it  to  re- 
lief. 

Neubert  v.  Massman,  37  Fla.  98,  19  So. 
625;  Wait,  Fraud.  Conv.  2d  ed.  §  238;  Lu- 
kins  v.  Aird,  6  Wall.  78,  18  L.  ed.  750; 
Campbell  v.  Davis,  85  Ala,  50,  4  So.  140; 
Beidler  v.  Crane,  136  111.  02,  25  Am.  St. 
Rep.  349,  25  N.  E.  665;  Bernhardt  v.  Brown, 
122  N.  C.  587,  66  Am.  St.  Rep.  725,  29  S.  E. 
884;  Roberts  v.  Barnes,  127  Mo.  406,  48  Am. 
St.  Rep.  640,  30  S.  W.  113. 

False  claim  of  absolute  ownership  when  a 
lien  is  all  that  is  intended  stamps  the  trans- 
action as  fraudulent. 

Neubert  v.  Massman,  37  Fla.  98,  19  So. 
625;  Campbell  v.  Davis,  86  Ala.  56,  4  So. 
140;  Geary  ▼.  Porter,  17  Or.  465,  21  Pac. 
442;  Brown  v.  Bradford,  103  Iowa,  378,  72 
N.  W.  648;  Earnshaw  v.  Stewart,  64  Md. 
513,  2  Atl.  734;  Barker  v.  French,  18  Vt. 
460;  Beidler  v.  Crane,  135  III.  92,  25  Am. 
St.  Rep.  354,  26  N.  E.  666;  Bernhardt  r. 
Brown,  122  N.  0.  687,  65.  Am.  St.  Rep.  725, 
29  S.  E.  884;  M'CuUoch  v.  Hutchinson,  7 
Watts,  434,  32  Am.  Dec.  776;  20  Cyc  446; 
14  Am.  &  Eng.  Enc.  Law,  2d  ed.  466. 

Messrs.  Hampton  &  Hampton,  for  ap- 
pellees : 

Complainant  should  have  alleged  every 
essential  fact  to  entitle  it  to  recover,  and 
if  the  bill  is  found  to  be  defective  and  the 
averments  of  the  bill  insufficient  to  entitle 
the  plaintiff  to  relief,  then  the  complainant 
cannot  recover. 

Johnson  v.  McKinnon,  46  Fla.  388,  34  So. 
272;  Pinney  v.  Pinney,  46  Fla.  569,  35  So. 
95;  Jacksonville  v.  Massey  Business  College, 
47  Fla.  339,  36  So.  432;  Weeks  v.  Turner 
Lumber  Co.  63  Fla.  793,  44  So.  173;  Baker 
V.  McKinney,  64  Fla.  496,  44  So.  944. 


OCKLAWAHA  RIVER  FARMS  CO.  y.  YOUNG. 


339 


Not  a  dingle  fa^t  alleged  by  the  complain- 
ant constitutes  any  fraud.  The  taking  of 
«  deed  instead  of  a  mortgage  as  security 
lor  money  is  regulated  by  statute,  and  this 
court  has  repeatedly  enforced  such  instru- 
ments as  mortgages. 

Chaires  v.  Brady,  10  Fla.  133;  Shear  v. 
Hobinson,  IS  Fla.  370;  Franklin  v.  Ayer,  22 
Fla.  G54;  Elliott  v.  Connor,  63  Fla.  408,  68 
So.  241;  First  Nat.  Bank  v.  Ashmead,  33 
Fla.  416,  14  So.  886;  Matthews  v.  Porter,  16 
Fla.  466;  Hull  v.  Burr,  58  Fla.  432,  60  So. 
754;  1  Moore,  Fraud.  Conv.  §  36;  Gilliland 
V.  Fcnn,  90  Ala.  230,  9  L.R.A.  413,  8  So.  16; 
<varner  v.  Boothe,  31  Ala.  186;  Corprew  ▼. 
Arthur,  16  Ala.  625;  Elliott  ▼.  Horn,  10 
Ala.  348,  44  Am.  Dec.  488;  Hudnal  v.  Wild- 
er, 4  M'Cord,  L.  294,  17  Am.  Dec.  744 ;  Du- 
laney  v.  Hoffman,  7  Gill  &  J.  170,  28  Am. 
Dec.  208;  Fleming  v.  Townsend,  6  Ga.  103, 
60  Am.  Dec.  326. 

The  presumption  of  law  is,  that  as  the 
deed  recites  a  consideration,  there  was  a 
^ood  and  valuable  consideration  for  the  exe- 
cution thereof. 

Elliott  V.  Connor,  63  Fla.  410,  68  So.  241. 

The  amount  or  other  particulars  of  a  debt 
^hich  on  its  face  it  purports  to  secure  are 
sufTicient  to  put  creditors  and  subsequent 
purchasers  upon  notice  that  the  grantee  has 
rights  in  the  property  conveyed,  and  upon 
inquiry  as  to  the  extent  of  those  rights. 

Equitable  Bldg.  &  L.  Asso.  t.  King,  48 
Fla.  252,  37  So.  181. 

This  was  not  a  voluntary  conveyance; 
there  was  a  good  consideration  for  it;  the 
complainant  was  not  a  bona  fide  purchaser 
for  value  without  notice,  and  the  Statute  of 
27  EHe.  being  §  2514  of  the  General  Stat- 
utes of  this  state,  has  absolutely  no  applica- 
tion to  the  case. 

1  Moore,  Fraud.  Conv.  pp.  216,  217,  §  26; 
Oathcart  v.  Robinson,  6  Pet.  264,  8  L.  ed. 
120;  Gibson  v.  Love,  4  Fla.  233;  Hudnal 
T.  Wilder,  4  M'Cord,  L.  296,  17  Am.  Dec. 
744;  Beasley  ▼.  Coggins,  48  Fla.  222,  37  So. 
213,  5  Ann.  Cas.  801;  Mattingly  ▼.  Nye,  8 
Wall.  370,  19  L.  ed.  380;  Porter  v.  Pittsburg 
Bessemer  Steel  Co.  120  U.  S.  649,  30  L.  ed. 
830,  7  Sup.  Ct.  Rep.  1206;  Anderson  v. 
Hoberts,  18  Johns.  616,  9  Am.  Dec.  236; 
Kenney  v.  Dow,  10  Mart.  (La.)  6T7,  18  Am. 
Dec.  342;  Gamble  y.  Hamilton,  31  Fla.  401, 
12  So.  229;  Flemming  v.  Townsend,  6  Ga. 
103,  50  Am.  Dec.  321;  Lancaster  t.  Dolan, 
1  Rawie,  231,  18  Am.  Dec.  626;  Fowler  v. 
Stoneum,  11  Tex.  478,  62  Am.  Dec.  499. 

A  greater  fraud  could  not  be  perpetrated 
than  that  now  sought  to  be  perpetrated 
against  the  estate  of  J.  M.  Elliott,  Jr.,  by 
the  complainant  in  this  suit,  who  is  in  no 
aense  an  innocent  purchaser. 

Hinde  v.  Longworth,  11  Wheat.  199,  6 
L.  ed.  454;  Clark  v.  Killian,  103  U.  S.  766, 
Ii.RA.1917F. 


26  L.  ed.  607 ;  Wallace  v.  Penfleld,  106  U.  S. 
260,  27  L.  ed.  147,  1  Sup.  Ct,  Rep.  216. 

Complainant  is  not  a  bona  fide  purchaser 
for  value  and  without  notice. 

Curry  y.  Lehman,  66  Fla.  847,  47  So.  18; 
Ward  V.  German  American  Lumber  Co.  62 
Fla.  682,  66  So.  565;  Gerow  v.  Castello,  11 
Colo.  560,  7  Am.  St.  Rep.  260,  19  Pac  505; 
Prickett  v.  Muck,  74  Wis.  199,  42  N.  W. 
256;  Balfour  v.  Hopkins^  35  C.  C.  A.  445, 
D3  Fed.  564;  Deroin  v.  JoiningB,  4  Neb. 
97;  Spicer  y.  Waters,  65  Barb.  227,  11  Am. 
Dec.  401. 

Ellis,  J.»  delivered  the  opinion  of  the 
court: 

In  January,  1915,  the  Ocklawaha  River 
Farms  Company,  a  corporation,  exhibited  its 
bill  in  chancery  against  Jefferson  D.  Young, 
Thomas  Stonewall  Kyle,  Claude  £.  Connor, 
Ruby  C.  Connor,  the  Alabama  City  Land  i 
Development  Company,  a  corporation,  and 
Nena  Kyle  Elliott  as  executrix  of  J.  M. 
Elliott,  Jr.,  deceased,  and  prayed  that  cer- 
tain deeds  made  by  Ruby  C.  Connor  and 
her  husband  to  J.  M.  Elliott,  Jr.,  be  declared 
void  as  against  the  complainant  and  Young 
and  Kyle;  that  a  deed  by  J.  M.  Elliott,  Jr^ 
and  wife  to  the  Alabama  City  Land  &  De- 
velopment Company,  dated  July  25,  1010, 
and  filed  for  record  March  16,  1912,  be  de- 
clared void,  and  that  Nena  Kyle  Elliott  as 
executrix  and  the  Alabama  City  Land  & 
Development  Company  be  devested  of  all 
interest  or  claim  to  such  part  of  the  lands 
as  are  owned  by  the  complainant,  and  that 
if  the  deeds  of  March  23,  and  March  28, 
1908,  which  were  the  deeds  executed  by  Ruby 
C.  Connor  and  her  husband  to  J.  M.  Elliott, 
Jr.,  are  decreed  to  have  any  binding  force 
as  a  mortgage, •that  complainants  may  be 
permitted  to  redeem  the  lands  upon  the 
payment  of  whatever  may  be  adjudged  to  be 
a  valid  charge  against  the  same,  and  for 
general  relief. 

The  bill  as  amended  alleges,  in  substiuioe, 
that  the-complainant  is  **seised  and  possessed 
of  a  fee-simple  estate"  in  certain  lands 
located  in  Marion  county,  and  that  it  ac- 
quired the  lands  in  1913  under  a  deed  of 
conveyance  from  Z,  G.  Chambliss,  trustee, 
for  the  defendants  Young  and  Kyle;  that 
Chambliss  as  trustee  acquired  the  lands  un- 
der a  warranty  deed  from  Young  and  Kyle 
and  their  wives,  and  that-  Young  and  Kyle 
acquired  the  lands  from  Ruby  C.  Connor  and 
her  husband,  Claude  E.  Connor,  by  warranty 
deed  in  1909.  That  complainant  has  been 
in  possession  of  the  lands  since  the  spring 
of  1913,  and  has  expended  a  large  sum  of 
money  on  them  in  improvements.  That  on 
March  23,  1908,  Ruby  C.  Connor,  who  was 
the  owner  of  the  lands  described  in  the  bill, 
"attempted  to  execute  a  deed  to  the  said 
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lands"  to  J.  M.  Elliott,  Jr.  That  the  deed 
was  in  the  statutory  form  of  a  warranty 
deed,  and  expressed  a  consideration  of  $5,- 

000,  but  the  lands  were  misdescribed,  and 
on  the  28th  of  March,  1908,  the  error  being 
discovered.  Ruby  Connor  and  her  husband 
executed  to  Elliott  a  deed  correctly  describ- 
ing the  lands.  The  second  deed  was  also 
in  the  statutory  form,  and  expressed  a  con- 
sideration of  $1,  and  recited  tliat  the  same 
was  given  to  correct  an  error  in  the  descrip- 
tion of  the  first  deed.  Both  deeds  were  re- 
corded in  the  same  book,  the  first  on  page 

1,  and  the  second  on  page  4.  That  in  July, 
1008,  a  building  which  was  located  on  the 
lands  was  destroyed  by  fire,  and  Elliott  col- 
lected the  proceeds  of  the  insurance  policy, 
amounting  to  $4,400.  It  is  alleged  that  the 
two  deeds  were  given  by  the  Connors  to  El- 
liott for  the  purpose  of  securing  the  payment 
of  money,  and  if  they  had  any  binding  efi'ect 
constituted  a  mortgage;  but  the  deeds  failed 
to  specify  any  debt  for  which  they  were 
security,  and  did  not  refer  to  any  written 
obligation  as  evidencing  any  debt  from  Ruby 
Connor  or  her  husband  to  Elliott.  That  in 
1909  and  repeatedly  thereafter  Elliott 
claimed  that  he  did  not  know  the  amount 
in  which  C.  E.  Connor  waa  indebted  to  him 
or  the  companies  controlled  by  Elliott,  and 
asserted  and  claimed  to  Connor,  and  Young 
and  Kyle  that  he  (Elliott)  was  the  owner 
of  the  property  described  in  the  two  deeds; 
refused  to  state  what  sum  of  money  the 
lands  were  intended  to  secure;  refused  to 
render  an  accounting  to  Ruby  C.  Connor  or 
her  husband  for  the  proceeds  of  insurance; 
and  in  the  spring  of  1909  "there  was  tend- 
ered in  behalf  of  tlie  said  Ruby  C.  Connor 
to  the  said  J.  M.  Elliott,  Jr.,  the  sum  of 
$5,000."  It  is  also  alleged  that  in  March, 
lOOJ),  Ruby  C.  Connor  by  her  next  friend, 
J.  D.  Young,  filed  a  bill  in  the  circuit  court 
for  Marion  county  against  J.  M.  Elliott,  Jr., 
and  C.  E.  Connor,  to  declare  the  deeds  men- 
tioned to  be  a  mortgage,  and  for  the  purpose 
of  taking  an  account  and  to  redeem  the 
lands.  A  lis  pendens  was  filed  and  recorded. 
That  Elliott  contested  the  suit;  denied  that 
the  deeds  were  intended  as  mortgages,  but 
were  intended  to  vest  in  him  the  absolute 
title  to  the  lands.  That  the  chancellor  de- 
creed the  deeds  to  b«  mortgages,  and  that 
decree  was  affirmed  by  this  court  upon  ap- 
peal by  Elliott.  63  Fla.  408,  58  So.  241. 
That  the  said  suit  brought  by  Mrs.  Connor 
is  still  pending  in  the  circuit  court,  and  that 
Elliott  has  brought  forward  and  undertaken 
to  charge  a  large  amount  of  money  claimed 
to  be  due  to  him  and  some  of  his  companies 
by  C.  E.  Connor  as  being  secured  by  the 
mortgages,  and  some  of  such  claims  are 
barred  by  the  Statute  of  Limitations  and  are 
"otherwise  of  a  false  and  illegal  character."* 
L.R.A.1917F. 


By  amendBMot  to  the  bill  it  was  alleged  that 
the  lands  were  the  separate  statutory  prop- 
erty of  Ruby  Connor  at  the  time  she  and 
her  husband  made  and  executed  the  deeds. 
That  she  was  paid  a  large  consideration  for 
the  deed  she  and  her  husband  executed  U> 
Young  and  Kyle,  who  conveyed  to  Cham- 
bliss  as  trustee  for  conveying  the  title  to^ 
complainant,  who  paid  Young  and  Kyle  a 
large  consideration  therefor.  That  up  to 
April,  1909,  Elliott  permitted  Ruby  Connor 
and  her  husband  to  remain  in  possession  of 
a  large  part  of  the  property,  but  none  of 
that  described  in  the  bill.  That  the  entire 
tract  of  land  described  in  the  deeds  was 
unsuitable  for  occupation  except  the  part 
occupied  by  Ruby  Connor  and  her  husband. 
That  during  the  winter  of  1008  and  1909 
Elliott,  being  advised  that  Young  and  Kyle- 
were  willing  to  undertake  the  reclamation 
of  the  land  and  expend  a  large  sum  in  such, 
work,  refused  to  render  a  true  account  of 
what  was  due  him  from  Connor,  but  claimed 
that  he  (Elliott)  was  the  owner  of  the  land, 
which  had  greatly  increased  in  value  be- 
cause of  the  fact  becoming  known  that  th& 
lands  could  be  reclaimed,  and  that  respon- 
sible parties  were  willing  to  undertake  the 
work. 

The  original  bill  alleges  that  in  July,. 
3910,  Elliott,  in  order  to  defeat  the  purpose 
of  the  suit  brought  by  Ruby  Connor  by  her 
next  friend,  J.  D.  Young,  against  Elliott 
and  Connor,  her  husband,  undertook,  to  con- 
vey the  lands  to  the  Alabama  City  Land  & 
Development  Company  for  an  expressed  oon^ 
sideration  of  $10,000.  This  deed,  however, 
was  not  recorded  until  March  16,  1912.  It 
was  alliQged  that  the  Alabama  City  Land  & 
Development  Company  was  dominated  and 
controlled  by  Elliott,  and  the  deed  to  it  waa 
an  attempt  by  Elliott  to  perpetrate  a  fraud 
on  Ruby  C.  Connor;  that  the  deed  was  not 
made  until  after  the  decree  in  the  suit  of 
Ruby  Connor  against  Connor  and  Elliott 
was  afiirmed  by  this  court,  and  after  Elliott 
had  lost  an  ejectment  suit  against  Mrs.  Con- 
nor and  her  husband  involving  the  same 
lands,  decided  in  December,  1909;  that  be- 
fore Elliott  took  any  steps  to  take  or  ob> 
tain  possession  of  the  lands  Young  and  Kyle 
had  expended  a  large  sum  of  money  on  the 
lands  in  the  work  of  reclamation;  that  the 
deed  from  Elliott  to  the  Alabama  City  Land 
&  Development  Company  was  without  con- 
sideration, and  the  deeds  from  the  Connors 
to  Elliott  in  1908  were  intended  merely  as 
security  for  any  proper  debt  then  owing^ 
from  Connor  to  Elliott. 

It  is  alleged  that  Elliott  died  November^ 
1914;  that  his  will  was  duly  probated  and 
letters  testamentary  executed  to  the  defend- 
ant Nena  Kyle  Elliott. 

It  is  insisted,  and  the  bill  so  charges,  that 
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the  deeds  from  the  Connors  to  Elliott  in 
1908  which  were  decreed  to  be  mortgages 
are  void  under  §  2514,  General  Statutes  of 
Florida,  as  to  subsequent  purchasers  by  rea- 
son of  the  conduct  of  Elliott  as  recited  in 
the  bill  and  as  stated  in  substance  herein, 
and  that  if  the  deeds  are  valid  as  mortgages, 
they  are  of  no  binding  force  or  effect  as  se- 
curity for  any  amount  in  excess  of  $5,000, 
and  that  after  applying  the  proceeds  of  tlie 
fire  insurance  policy  collected  by  Elliott, 
there  only  remains  due  about  $600. 

A  demurrer  was  interposed  to  the  bill  up- 
on the  ground  that  the  facts  stated  did  not 
render  the  deeds  from  the  Connors  to  Elliott 
void;  that  the  complainant  did  not  offer  to 
do  equity,  and  there  was  no  equity  in  the 
bill.  The  demurrer  was  sustained,  and  this 
appeal  was  taken  from  the  order  sustain- 
ing the  demurrer. 

The  controversy  in  thia  case  arises  upon 
two  points: 

First,  whether  the  deeds  from  Ruby  C. 
Connor  and  her  husband  to  J.  M.  Elliott,  Jr., 
executed  in  March,  1008,  were  void  under 
article  11  of  the  Constitution  of  1885,  as  be- 
ing voluntary  and  without  considerationy 
and  because  they  do  not  contain  an  ex- 
pressed consent  of  Ruby  C.  Connor  that  the 
lands  therein  described  shall  be  liable  for 
the  debt  which  the  instruments  were  given 
to  secure.  Incidental  to  this  point  arises 
the  further  question  whether  the  amount 
secured  by  the  deeds,  if  they  are  valid,  is 
not  limited  by  the  consideration  named 
therein,  namely,  $5,000. 

Second,  does  the  conduct  of  J.  M.  Elliott, 
Jr.,  since  the  execution  of  the  deeds  to  him 
by  Ruby  C.  Connor  and  her  hueband  in  1908 
render  them  void  as  to  the  complainants  un- 
der §  2514  of  the  General  Statutes  of  Flor- 
ida! 

Appellanta  contend  in  their  brief  that 
article  11  of  the  Constitution  requires  that 
before  the  separate  property  of  a  married 
woman  may  become  liable  for  the  debts  of 
her  husband,  her  consent  must  be  obtained 
in  writing  expressly  giving  such  consent, 
and  that  a  consideration  must  move  to  her 
or  her  husband  for  such  consent  at  the  time 
the  written  instrument  is  executed. 

The  bill  alleges  that  the  deeds  from  the 
Connors  to  Elliott,  executed  in  1008,  were 
given  for  the  purpose  of  securing  the  pay- 
ment of  money,  and  if  they  had  any  binding 
effect  constituted  a  mortgage. 

In  the  case  of  Connor  v.  Connor,  59  Fla. 
467,  52  So.  727,  Mrs.  Connor,  by  her  next 
friend,  J.  D.  Young,  in  a  suit  against  her 
husband  and  J.  M.  Elliott,  Jr.,  sought  to 
have  the  deeds  of  1908  executed  by  her  and 
husband  to  J.  M.  Elliott,  Jr.,  declared  to 
be  a  mortgage  to  secure  the  indebtedness  of 
her  husband  to  Elliott  In  that  bill  she 
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alleged  that  she  consented  to  secure  the  pay- 
ment of  the  indebtedness  of  her  husband  to 
Elliott,  and  any  future  indebtedness  of  her 
husband  to  Elliott,  and  offered  to  pay  any 
and  all  amounts  due  to  him  by  her  husband, 
the  payment  of  which  was  secured  by  said 
conveyances.  The  prayer  was  for  an  ac- 
counting, and  that  she  might  redeem  the 
land  upon  proper  payments.  A  demurrer 
to  the  bill  was  sustained  and  an  appeal 
taken  from  that  order.  This  court  held 
that  the  allegations  of  the  bill  indicated  that 
the  intention  of  the  parties  was  to  secure 
the  payment  of  money  due  to  the  mortgagee 
by  the  husband  of  the  mortgagor,  and  re- 
versed the  order  sustaining  the  demurrer. 
The  case  came  to  this  court  again  upon  an 
appeal  from  a  decree  on  the  pleadings  and 
evidence,  in  which  decree  the  chancellor 
found  the  equities  of  the  cause  to  be  with 
the  complainant,  and  referred  the  same  to  a 
master  to  state  an  account  between  C.  £. 
Connor  and  J.  M.  Elliott,  Jr.  This  court 
said  that  the  question  presented  was  "wheth- 
er on  the  evidence  under  the  statutes  of  thia 
state  the  conveyance  of  the  property  is  in 
fact  and  in  law  merely  a  mortgage  to  secure 
the  payment  of  money."  It  appeared  from 
the  evidence  in  that  case  that  C.  £.  Connor 
was  employed  by  J.  M.  Elliott,  Jr.,  as  a 
bookke^er  and  confidential  assistant,  and 
that  he  used  funds  of  his  employer  without 
authority,  to  a  large  amount,  the  exact  or 
even  approximate  sum  not  being  known  at 
the  date  of  the  execution  of  tiie  deeds,  and 
that,  with  a  view  to  reimburse  Elliott  for 
the  money  that  C.  £.  Connor  had  misap* 
propriated,  and  to  relieve  her  husband  from 
the  stress  of  inability  to  pay  a  larger  but 
not  definitely  ascertained,  sum  of  money 
that  he  had  unlawfully  taken  from  his  em- 
ployer, Mrs.  Connor  joined  with  her  husband 
in  the  execution  of  the  deeds  to  her  separate 
property,  the  recited  consideration  being  $5,* 
000.  After  reviewing  the  evidence  in  the 
case  this  court  answered  the  question  in  the 
affirmative.  See  Elliott  v.  Connor,  63  Fla. 
408,  58  So.  241.  We  think  that  the  facts 
involved  in  the  above  litigation  by  which 
Mrs.  Connor,  as  well  as  Elliott,  was  bound 
show  a  aufiUcient  consideration  moving  to 
Mrs.  Connor  for  the  execution  of  the  instru- 
ments, even  if  she  were  not  estopped  by  the 
character  of  the  instruments  from  denying 
a  consideration.  But  is  not  the  debt  of  the 
husband  a  sufficient  oonsideratien  for  the 
wife's  consent?  At  the  common  law  the  es^ 
tate  which  the  husband  acquired  in  the 
lands  of  the  wife  was  snch  an  estate  as 
could  be  transferred  or  alienated  by  him, 
and  was  subject  to  sale  on  execution  at  the 
instance  of  his  creditors.  13  R.  C.  L.  1048 ; 
2  Bl.  Com.  126-128;  Roee  ▼.  Rose,  104  Ky. 
48,  41  luRjL.  363,  84  Am.  St.  Rep.  430,  46 
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S.  W.  524;  McNeer  ▼.  McNeer,  142  111.  388, 
19  L.R.A.  256,  32  N.  E.  681 ;  2  Kent,  Com. 
130;  Van  Duzer  v.  Van  Duzer,  6  Paige,  366, 
31  Am.  Dec.  257. 

Tlie  husband  was  said  to  have  been  seised 
of  the  freehold  in  his  wife's  lands  jure 
uxoris.  It  was  held  to  be  a  vested  estate  in 
liim,  and  it  was  not  competent  for  legisla- 
tion, without  his  consent,  to  take  it  from 
him  and  give  it  back  to  the  wife.  See  Bish- 
op, Married  Women,  §  40.  The  Act  of 
March  6,  1845,  Fla.  Laws,  1845,  No.  0), 
changed  the  rule  of  the  common  law,  and 
provided  that  when  a  woman  shall  marry, 
being  seised  or  possessed  of  real  property, 
her  title  to  the  same  shall  continue  sepa- 
rate, independent,  and  beyond  the  control 
of  her  husband,  and  shall  not  be  taken  in 
execution  for  his  debts,  and  further  provided 
that  a  married  woman  may  become  seised 
of  real  property  during  coverture  by  be- 
quest, demise,  gift,  purchase,  or  distribution. 
But  this  act  also  required  that  the  property 
so  acquired  should  be  inventoried  and  re- 
corded in  the  clerk's  office  of  the  county  in 
which  the  property  was  situated  at  the  per- 
il of  being  liable  for  her  husband's  debts 
*'aB  if  this  act  had  not  been  passed."  See 
Mercer  v.  Hooker,  5  Fla.  277;  Price  v. 
Sanchez,  8  Fla.  136. 

The  Constitution  of  1868,  art.  4,  §  25,  se- 
cured to  the  married  woman  all  property, 
real  and  personal,  owned  by  her  before  mar- 
riage, or  lawfully  acquired  afterward,  as 
her  separate  property,  and  provided  that  it 
should  not  be  liable  for  the  debts  of  her 
husband.  This  provision  repealed  such  por- 
tions of  the  statute  as  prior  to  the  adoption 
of  the  Constitution  made  the  wife's  property 
conditionally  liable  for  her  husband's  debts. 
The  Constitution  of  1868  created  an  uncon- 
ditional exemption  of  the  wife's  separate 
property  from  such  debts.  See  Fairchild  v. 
Knight,  18  Fla.  770.  In  the  case  of  Staley 
V.  Hamilton,  19  Fla.  275,  which  arose  upon 
a  transaction  in  1866,  this  court,  speaking 
through  Mr.  Chief  Justice  Randall,  said  the 
statute  provided  that  the  wife  may  mort- 
gage her  separate  real  property  for  any  con- 
sideration whatever,  "and  so  she  may  secure 
the  payment  of  any  debt  of  her  husband  or 
herself."  But  as  the  mortgage  which  the 
wife  signed  in  that  case  was  not  executed 
in  conformity  with  the  statutory  require- 
ments, it  was  ineffectual,  of  no  validity,  and 
void.  As  the  note  which  Mrs.  Staley  signed 
with  her  husband  was  not  the  method  pro- 
vided by  statute  for  making  her  separate 
property  liable  for  her  husband's  debt,  it 
was,  of  course,  ineffectual  for  that  purpose. 
The  view  of  the  court  seems  to  have  been 
that  parol  evidence  was  not  admissible  to 
convert  a  void  instrument  into  a  valid  one, 
nor  convert  a  promissory  note  into  a  specific 
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lien  upon  real  property.  There  is  nothing- 
in  that  case  inconsistent  with  the  idea  that 
if  the  mortgage  had  been  properly  executed 
it  would  have  been  enforced.  Now  while 
the  Constitution  of  1868  created  an  uncon- 
ditional exemption  of  the  wife's  separate 
property  from  liability  for  the  debts  of  the 
husband,  the  Constitution  of  1885  modified 
such  exemption.  It  was  probably  done  with 
the  view  of  removing  all  possible  conflicts 
between  a  constitutional  clause  providing 
unconditionally  for  the  exemption  of  the 
wife's  separate  property  from  the  debts  of 
her  husband,  and  the  statute  which,  as  c(m- 
stnied  in  the  above  case,  provided  that  she 
might  mortgage  her  property  for  the  pur- 
pose of  making  it  liable  for  her  husband's 
debts.  The  statute  which  was  in  existence 
at  the  time  the  Constitution  of  1868  was  in 
force  contemplated  that  the  husband's  debt 
was  a  sufficient  consideration  to  support  the 
wife's  mortgage  of  her  property,  and  the 
framcrs  of  the  Constitution  of  1885,  prob- 
ably desiring  to  harmonize  the  constitution- 
al provisions  on  that  subject  with  the  laws 
as  they  had  existed  in  this  state  since  1835, 
under  which  the  rights  of  property  for  many 
years  had  been  adjudicated,  merely  required, 
as  the  statutes  did,  the  consent  of  the  wife 
evidenced  by  a  written  instrument  executed 
according  to  certain  formalities.  The  con- 
tention of  appellant  is  based  upon  the  theory 
that  when  the  wife  consents  to  the  subjec- 
tion of  her  separate  property  to  liability^ 
for  her  husband's  debts^  she  is  in  the  same 
position  as  one  who  becomes  a  surety  for  a 
stranger,  and  a  consideration  must  there- 
fore fiow  to  her  from  the  creditor,  else  the 
contract  of  suretyship  is  nudum  pactum. 

But  is  this  a  contract  of  suretyship  T  The 
wife  does  not  assume  any  obligation  to  pay 
the  debt  of  her  husband.  It  is  not  perfectly 
clear  that  the  Constitution  even  requires  the 
instrument  to  be  in  the  form  of  a  contract 
or  mortgage,  nor  is  it  clear  that  any  of  the 
essentials  of  a  contract  are  necessary.  It  is 
not  required  that  there  should  be  any  mutu- 
ality of  obligation  between  the  wife  and 
creditor  of  the  husband;  their  minds  are 
not  required  to  meet  on  any  proposition ;  her 
consent  may  be  given  without  the  creditor's 
knowledge;  and  it  is  not  unreasonable  to 
say  that  she  may  even  limit  the  amount  of 
ihdebtedness  for  which  her  property  is  to 
be  liable,  as  well  as  the  portion  of  her  sep- 
arate property  which  she  consents  to  sub- 
ject to  his  debts.  The  "some  instrument  in 
writing"  of  the  Constitution  may  be  very 
informal  as  to  language  and  recitations  so 
that  the  formalities  of  execution  are  duly 
observed. 

This  court  said  in  the  case  of  Fritz  v.  Fer- 
nandez, 45  Fla.  318,  34  So.  315,  speaking 
through   Mr.   Justice  Hocker:      "There   is. 
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of  course,  a  difference  between  the  wife's 
power  of  disposition  of  a  purely  equitable 
estate  and  of  her  purely  statutory  property. 
In  the  former  case  courts  of  equity  recog- 
nize her  complete  power  of  disposition,  un- 
less that  power  was  limited  in  the  instru- 
ment creating  the  estate.  In  the  latter  case 
the  power  of  disposition  is  regulated  by  the 
statutes  which  create  the  separate  statutory 
property.*' 

The  learned  justice  said  in  that  ease  that 
no  reason  was  conceivable  why  a  wife  could 
not  make  a  gift  of  her  statutory  property  to 
her  husband.  When  she  consents  that  her 
separate  property  shall  be  liable  for  her  hus- 
band's debts,  she  merely  makes  a  gift  of  it 
to  her  husband  in  effect. 

The  reciprocal  obligations,  duties,  and  re- 
Bponsibilities,  both  legal  and  moral,  of  hus- 
band and  wife,  growing  out  of  the  status  of 
marriage,  may  take  the  case  out  of  the  gen- 
eral rule.  The  consideration  which  may  in- 
duce the  wife  to  consent  to  the  subjugation 
of  her  separate  property  to  the  payment  of 
the  valid  d^ts  of  her  husband  mav  exist 
solely  between  her  and  her  husband,  it  may 
grow  out  of  the  tenderest  and  most  beautiful 
of  sentiments  which  make  the  marital  stat- 
us a  blessing  to  the  principals  and  a  benefit 
to  society.  These  communications  between 
husband  and  wife  are  privileged.  Public 
policy  forbids  the  curious  from  prying  into 
them,  yet  they  may  afford  the  most  potent 
reason  for  the  wife's  consent.  So  even  as 
he  may  mortgage  his  property  to  secure  the 
payment  of  a  pre-existing  debt,  we  think 
his  wife  may  give  her  consent  in  the  manner 
provided  by  law  that  her  property  may  be 
subjected  to  the  same  purpose,  without  re- 
quiring the  acceptance  of  a  dollar  from  a 
stranger  to  give  validity  to  the  consent.  The 
effect  of  these  changes  made  by  the  statutes 
and  Constitution  upon  the  common  law  is 
beneficial  both  to  the  married  woman  and 
the  husband's  creditors ;  on  the  one  hand,  she 
is  protected  from  annoyance  in  the  enjoy- 
ment of  her  property,  while,  upon  the  other 
hand,  the  creditor,  by  obtaining  the  wife's 
consent  according  to  the  formalities  of  the 
statute,  may  secure  himself  fully  against 
loss  on  account  of  a  debt  due  by  the  insol- 
vent husband. 

As  to  the  contention  of  counsel  that  the 
written  consent  of  the  wife  should  expressly 
state  that  the  instrument  given  is  for  the 
purpose  of  making  her  property  liable  for 
the  debt  of  her  husband,  we  think  there  is 
no  reason  for  such  a  rule,  and  that  the 
language  of  the  constitutional  provision 
does  not  necessarily  carry  such  meaning. 
The  language  is  as  follows:  "All  property, 
real  and  personal,  of  a  wife  owned  by  her 
before  marriage,  or  lawfully  acquired  after- 
wards by  gift,  devise,  bequest,  descent,  or 
purchase,  shall  be  her  separate  property,  and 
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the  same  shall  not  be  liable  for  the  debts 
of  her  husband  without  her  consent  given 
by  some  instrument  in  writing,  executed  ac- 
cording to  the  law  respecting  conveyances 
by  married  women." 

The  giving  of  the  instrument  in  writing, 
which  is  to  be  executed  according  to  the  re- 
quirements of  the  statute  respecting  convey- 
ances by  married  women,  is  the  only  evi* 
dence  of  consent  required.  If  it  is  in  the 
form  of  a  mortgage,  the  mere  placing  of 
the  lien  upon  the  property  is  sufficient  evi- 
dence of  the  consent.  Ihe  only  attribute 
required  of  the  written  instrument  is  that 
its  execution  must  be  in  accordance  with  the 
formalities  of  the  statute,  which  does  not 
require  that  the  real  consideration  or  pur- 
pose of  the  conveyance  shall  be  stated. 

It  is  insisted  by  appeUant  that  the  mort- 
gage made  by  Ruby  C.  Connor  and  her  hus- 
band to  J.  M.  Elliott,  Jr.,  in  1908,  is  void 
under  §  2514  of  the  General  Statutes  of 
Florida  as  to  complainant  and  those  under 
whom  it  claims,  by  reason  of  Elliott's  con- 
duct since  the  mortgage  was  executed,  and 
that  as  he  paid  no  consideration  for  the 
mortgage,  he  was  not  a  bona  fide  purchaser, 
and  was  in  the  same  position  as  a  voluntary 
grantee.  We  do  not  agree  with  this  conten- 
tion, as  a  pre-existing  debt  was  a  sufhcient 
consideration  to  support  the  mortgage.  The 
debt  due  by  Connor  to  Elliott  was  a  live, 
valid,  enforceable  obligaticm,  and  constituted 
a  sufficient  consideration  for  the  execution  of 
the  mortgage  by  the  husband  and  wife.  At 
the  time  of  this  mortgage  the  complainants 
had  acquired  no  interest  or  claim  in  or  up- 
on the  property.  Appellant  did  not  become 
a  purchaser  until  years  afterwards.  The 
records  of' the  county  were  open  to  it,  and 
it  was  charged  with  notice  as  to  the  exist- 
ence of  liens  and  encumbrances  upon  the 
land  which  the  record  might  have  disclosed.. 
The  deed  to  Elliott  from  the  Connors  had 
been  recorded,  and  appellant  therefore  had 
constructive  notice  of  its  existence  when  it 
purchased.  In  the  transaction  between  the 
Connors  and  Elliott  in  1908  there  was  no 
injury  at  the  time  to  the  appellant;  nor  was 
there  any  element  of  fraud  in  it.  Unless 
fraud  and  injury  coexists  in  a  transaction,, 
the  courts  can  render  no  relief.  See  J.  L 
Kelly  Co.  v.  Pollock,  57  Fla.  469,  131  Am. 
St.  Rep.  1101,  40  So.  934.  The  mortgage  ap- 
pears to  have  been  made  with  an  honest  and 
lawful  intent,  and  for  a  good  consideration. 
This  being  true,  it  was  valid,  and  no  subse- 
quent fraudulent  or  illegal  act  of  the  par- 
ties can  invalidate  it.  See  12  R.  C.  L.  475 ; 
Dodd  V.  McCraw,  8  Ark.  83,  46  Am.  Dec. 
301 ;  Summers  v.  Roos,  42  Miss.  740,  2  Am. 
Rep.  653;  Currier  v.  Sutherland,  54  N.  H. 
475,  20  Am.  Rep.  143;  Beck  v.  Parker,  65 
Pa.  262,  3  Am.  Rep.  625. 
Section  2514  of  the  General  Statutes  of 


M4! 


FLORIDA  SUPREME  COURT. 


Florida  contains  a  proviso  to  the  aaflie  ef^ 
iect.  The  language  of  the  proviso  is  as  fol- 
lows: "Provided,  that  nothing  in  this  sec- 
tion contained  shall  extend  or  be  construed 
to  impeach,  make  void  or  frustrate  any  con- 
veyance, assignment  or  lease,  assurance, 
grant,  charge,  lease,  estate,  interest  or  limi- 
tation, or  use  or  uses  of,  in,  to  or  out  of  any 
lands,  tenements  or  hereditaments  which 
shall  be  made  upon  and  for  good  considera- 
tion and  bona  fide,  to  any  person  or  persons, 
bodies  politic  or  corporate,  anything  in  this 
section  to  the  contrary  notwithstanding." 
According  to  the  view  which  we  have  of 
the  above  statute,  and  our  understanding  of 
the  argument  of  counsel  for  appellant,  the 
proviso  of  the  act  is  itself  an  answer  to  the 
argument  if  it  be  admitted  that  the  deed 
of  1908  was  not  a  voluntary  conveyance; 
that  is  to  say,  that  Elliott  tvas  not  in  the 
position  of  a  voluntary  grantee.  The  history 
of  the  law  of  fraudulent  conveyances  shows 
that  from  the  earliest  times  transfers  of 
personal  property  in  fraud  of  creditors  have 
been  deemed  void  at  common  law.  The  prin- 
ciple underlying  the  law  was  that  the  cred- 
itor had  a  claim  upon  the  property  of  his 
debtor  constituting  the  fund  from  which  the 
•debt  should  be  paid.  If  the  debtor,  there- 
fore, in  the  exercise  of  his  right  in  the  mat- 
ter of  disposing  of  his  property,  ignores  the 
equitable  right  of  his  creditors  to  be  paid 
^t  of  the  property  in  his  hands,  and  ex- 
ceeds the  legitimate  authority  over  his  prop- 
erty by  disposing  of  it  with  intent  to  delay 
or  defraud  his  creditor,  such  disposition  was 
deemed  inequitable  and  void.  The  common 
law,  however,  was  deemed  too  rigid  in  re- 
quiring proof  of  fraud;  so  statutes  were 
passed  in  England  to  protect  society  from 
the  imposition  of  cheats  and  swindlers  and 
other  fraudulent  persons,  and  to  hold  in 
check  the  fraudulent  contrivances  of  such 
persons.  See  12  R.  C.  L.  465;  People  v. 
Oarnett,  36  Gal.  470,  95  Am.  Dee.  125;  Sands 
v.  Godwise,  4  Johns.  536,  4  Am.  Dec.  305. 
The  first  statutes  were  aimed  at  the  fraudu- 
lent gifts  of  chattels,  Stat.  13  Elic.  chap.  5, 
at  conveyances  of  land  as  well  as  chattels 
to  defeat  creditors,  and  Stat.  27  Eliz.  chap. 
4,  against  fraudulent  conveyances  to  defeat 
subsequent  purchasers.  See  Fleming  ▼. 
Townsend,  6  Ga.  103,  50  Am.  Dec.  318; 
Springer  v.  Drosch,  32  Ind.  486,  2  Am.  R^. 
566;  Filley  v.  Register,  4  Minn.  391,  Gil. 
206,  77  Am.  Dec.  522;  Livermore  v.  Boutelle, 
11  Gray,  217,  71  Am.  Dec.  708;  Trotter  v. 
Howard,  8  N.  O.  (1  Hawks)  320,  9  Am.  Dec. 
640;  Heath  v.  Page,  63  Pa.  108,  3  Am.  Rep. 
533;  Fowler  v.  Stoneum,  11  Tex.  478,  62 
Am.  Dec.  490;  Elliott  v.  Horn,  10  Ala.  348, 
44  Am.  Dec.  488.  These  statutes  were  said 
to  be  declaratory  of  the  common  law,  and 
that  without  their  aid  the  oouimon-law  prin- 
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ciplcs  which  are  ao  strong  against  fraud 
would  have,  in  the  end,  accomplished  the  re- 
sult aimed  at  by  the  statutes.  See  Howe  v 
Waysman,  12  Mo.  169,  49  Am.  Dec.  126; 
Hall  V.  Alabama  Terminal  &  Improv.  Go. 
143  Ala.  464,  2  L.R.A.(N.S.)  130,  39  So. 
285,  5  Ann.  Gas.  363.  These  statutes  were 
adopted  by  the  territory  of  Florida  in  1823, 
and  have  been  continued  upon  the  statute 
books  of  this  state  to  the  present  time. 
There  are  some  slight  variations  in  the  lan- 
guage of  our  statutes,  §§  2513-2515,  Gen- 
eral Statutes  of  Florida,  1906,  from  that  of 
the  English  originals,  due,  perhaps,  to  a 
laudable  ambition  to  improve  upon  the  Eng- 
lish model.  It  is  conceded  that  the  stat- 
utes are  highly  remedial,  beneficial  in  their 
nature,  entitled  to  a  liberal  interpretation, 
are  in  pari  materia,  and  should  be  con- 
strued together.  The  words  "utterly  void" 
in  each  of  these  statutes,  13  and  27  Eliz. 
§§  2513,  2514,  General  Statutes,  have  not 
been  given  by  the  courts  the  full  significance 
which  they  seem  to  imply.  The  word  is 
construed  to  read  "voidable"  and  voidable 
only  at  the  instance  of  those  embraced  with- 
in the  meaning  of  the  terms  "creditors  and 
others"  or  "purchasers."  See  12  R.  C.  L. 
474,  and  authorities  cited;  also  Kent  v. 
Lyon,  4  Fla.  474,  66  Am.  Dec.  404;  McKee 
V.  West,  141  Ahi.  531,  109  Am.  St.  Rep.  54, 
37  So.  740;  Doster  v.  IVlanistee  Nat.  Bank, 
67  Ark.  325,  48  L.R.A.  334,  77  Am.  St.  Rep. 
116,  55  S.  W.  137 ;  First  Nat.  Bank  v.  East- 
man, 144  Gal.  487,  103  Am.  St.  Rep.  95,  77 
Pac.  1043, 1  Ann.  Gas.  626;  Beidler  v.  Grane, 
135  111.  92,  25  Am.  St.  Rep.  349,  25  N.  E. 
655;  Hendricks  v.  Mount,  5  N.  J.  L.  738, 
8  Am.  Dec.  623;  Loos  v.  Wilkinson,  110  N. 
Y.  195,  1  L.R.A.  250,  18  N.  E.  99;  Bynum 
v.  Miller,  86  N.  G.  559,  41  Am.  Rep.  467. 

A  purchaser  who  acquires  a  deed  from  an 
owner  who  has  already  encumbered  his  land 
must  occupy  an  aaalogous  position  to  a 
creditor  of  such  owner  before  he  can  com- 
plain of  the  prior  encumbrance,  and  if  the 
prior  encumbrance  was  made  in  good  faith 
for  a  good  consideration,  it  is  valid  as  to 
such  subsequent  purchaser,  who  has  no  right 
to  have  it  declared  void. 

The  appellant  was  bound  by  the  prior 
deed,  he  was  charged  with  notice  of  its  ex- 
istence, and  by  common  prudence  and  ordi- 
nary diligence  could  have  ascertained  the 
extent  of  the  encumbrance. 

The  order  sustaining  the  demurrer  to  the 
bill  is  aflirmed. 

Browne,  Gh.  J.,  ajid  Taylor,  Shackle- 
ford,  and  Whitfield,  J  J.,  concur. 

Petition  for  rehearing  denied  March  31, 
1917. 
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A.  D.  PUGH 

V. 

ED.  CRAWFORD  et  al.,  Appts. 

(—  Iowa,  — ,  166  N.  W.  892.) 

M«nicipal  corporation  •>-  power  to  for- 
bid parking  of  automobiles  on  streets. 

1.  Statutory  authority  to  control  the 
streets,  keep  them  free  from  nuisance,  and 
regulate  the  driving  of  vehicles  thereon, 
empowers  a  mtinicipal  corporation,  where 
the  statute  declares  the  obstmeticm  of 
streets  to  be  a  nuisance,  to  forbid  the  park- 
ing of  automobiles  on  streets  in  congested 
districts. 

For  other  cases,  see  Municipal  Corporations, 
11.  c,  -I,  6,  (IJ,  in  Dig.  1-52  N.  8. 

Highway  —  right  to  park  automobiles 
in. 

2.  An  indiyidual  has  no  right  to  permit 
his  automobile  to  stand  in  a  public  highway 
for  an  unreasonable  time. 

For  other  oases,  see  Highways,  II.  h,  m  Dig. 
1-^2  N.  8. 

Municipal  oorporatfon  —  power  to  sup- 
plement statutory  regnlatlMifl. 

S.  A  municipal  corporatiim  is  not  de- 
prived of  authority  to  prohibit  the  park- 
ing of  automobiles  on  its  congested  streets 
by  the  fact  that  the  legislature  has  made  it 
unlawful  to  permit  them  to  stand  near  cor- 
ners, hydrants,  or  the  entrance  to  theaters, 
or  with  machinery  running,  and  has  forbid- 
den municipalities  to  exclude  them  from 
the  free  use  of  highways. 
For  other  oase9,  see  Municipal  Corporations, 

II.  0,  4,  6,  (IJ,  in  Dig.  1-52  N.  8. 

(March  14,  1916.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  for  Polk  County  in 
plaintiff^s  favor  in  an  action  brought  to  en- 
join the  enforcement  of  a  traffic  ordinance 
of  the  city  of  Des  Moines.    Reversed. 

Statement  by  Gaynor,  J.: 

Action  to  restrain  the  city  from  the  en- 
forcement of  an  ordinance  prohibiting  the 
standing  of  automobiles  upon  certain  of 
the  public  streets  of  Des  Moines.  Decree 
for  the  plaintiff  in  the  court  below.  De- 
fendants appeal. 

Messrs.  H.  W.  Byers,  Eskll  C.  Carlson, 
and  Earl  M.  Steer,  for  appellants: 

Injunction  will  not  lie  to  test  the  validity 
of  a  criminal  ordinance  without  a  showing 
of  irreimrable  injury. 

Ewing  V.  Webster  City,  103  Iowa,  226, 

Note.  —  For  validity  and  effect  of  regula- 
tion as  to  parking  or  leaving  automobiles 
standing  in  street,  see  annotation  following 
this  case,  post,  352. 
L.R.A.1017F. 


72  N.  W.  511;  Crighton  ▼.  Dahmer,  21 
L.R.A.  84,  and  note,  70  Miss.  602,  35  Am. 
St.  Rep.  666,  13  So.  237;  Paulk  v.  Sycamore, 
104  Ga.  24,  41  L.R.A.  772,  60  Am.  St.  Rep. 
128,  30  S.  E.  417;  Brown  v.  Birmingham, 
140  Ala.  598,  37  So.  173 ;  J.  W.  Kelly  &  Co. 
V.  Conner,  122  Tenn.  368,  25  L.R.A.  (N.S.) 
209,  123  S.  W.  622;  Re  Sawyer,  124  U.  S. 
200,  31  L.  ed.  402,  8  Sup.  Ct.  Rep.  482; 
Harkrader  v.  Wadley,  172  U.  S.  148,  43  L. 
ed.  309,  19  Sup.  Ct.Rep.  119;  Fitts  v.  Mc- 
ahee,  172  U.  8.  616,  43  L.  ed.  535,  19  Sup. 
Ct.  Rep.  269;  Davis  &  F.  Mfg.  Co.  v.  Los 
Angeles,  189  U.  S.  207,  47  L.  ed.  778,  23 
.^up.  Ct.  Uep.  498;  22  Cyc.  903. 

To  permit  automobiles  to  stand  along  the 
curbs  of  the  streets  for  such  length  of  time 
and  in  sueh  numbers  as  to  obstruct  traffic 
on  the  streets  would  amount  to  a  nuisance 
as  that  term  is  used  in  Code,  §  753. 

Thomp.  Neg.  §  1296;  State  v.  Sugarman, 
126  Minn.  477,  62  L.R.A.(N.8.)  009,  148  N. 
W.  466. 

The  ordinance  is  presumed  to  be  reason- 
able and  valid,  and  all  doubt  should  be 
resolved  in  favor  of  its  validity. 

State  ex  rel.  Cedar  Rapids  v.  Holcomb,  68 
Iowa,  107,  56  Am.  Rep.  863,  26  N.  W.  33; 
Snouffer  v.  Cedar  Rapids  &  M.  C.  R.  Co.. 118 
Iowa,  287,  02  N.  W.  70;  McGuire  v.  Chi- 
cago, B.  A  Q.  R.  Co.  131  Iowa,  340,  33  L.R.A. 
(N.S.)  706,  108  N.  W.  902:  Hubbell  v.  Big- 
gins, 148  Iowa,  36»  126  N.  W.  914,  Ann. 
Cas.  1912D,  822;  2  Dill.  Mun.  Corp.  5th  ed. 
§  649;  2  McQuillin,  Mun.  Corp.  §  974; 
21  Am.  &  Eng.  J^w,  2d  ed.  978;  Van  Hook 
V.  Selma,  70  Ala.  361,  45  Am.  Rep.  85 ;  State 
ex  rel.  Minces  v.  Sehoenig,  72  Minn.  628, 
75  N.  W.  711. 

Mr.  A.  D.  PuiTh,  in  propria  persona: 

A  court  of  equity  has  jurisdiction  to  en- 
join successive,  harassing  criminal  prose- 
cutions under  a  void  city  ordinance  when 
any  of  the  grounds  of  equity  jurisdiction  ex- 
ists. 

Bear  v.  Cedar  Rapids,  147  Iowa,  341,  27 
L.R.A.(N.S.)  1160,  126  N.  W.  324;  Ewing 
V.  Webster  City,  108  Iowa,  226,  72  N.  W. 
511;  Crighton  v.  Dahmer,  21  L.R.A.  87,  and 
note,  70  Miss.  602,  35  Am.  St.  Rep.  666^ 
13  So.  237;  South  Covington  &  C.  Street 
R.  Co.  V.  Berry,  03  Ky.  43,  16  L.R.A.  604,. 
40  Am.  St.  Rep.  161,  18  S.  W.  1026;  Wood 
V.  Brooklyn,  14  Barb.  425;  Baltimore  v. 
Radecke,  40  Md.  218,  33  Am.  Rep.  239; 
Littleton  v.  Burgess,  2  L.R.A.(N.S.)  633, 
note;  Southern  Exp.  Co.  v.  Ensley,  116  Fed. 
756;  Hall  v.  Dunn,  25  L.R.A.(N.S.)  193, 
and  note,  52  Or.  475,  97  Pac.  811;  Ignaz  v. 
Knoxville,  1  Tenn.  Ch.  App.  1;  Coal  &  Coke 
R.  Co.  V.  Conley,  67  W.  Va.  129,  67  S.  E. 
613;  Bluefield  Waterworks  &  Improv.  Co. 
V.  Bluefield,  60  W.  Va.  1,  33  L.R.A.(N.S.) 
759,  70  S.  E.  772;  State  ex  rel.  Terminal 
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R.  Asso.  Y.  Tracy,  37  L.R.A.(N.S.)  448, 
note;  Reeves  v.  Decor  ah  Farmers  Go-op. 
Soc.  160  Iowa,  194,  44  L.R.A.(N.S.)  1104, 
140  N.  W.  844;  New  Orleans  Baseball  & 
Amusement  Co.  v.  New  Orleans,  118  Am.  St. 
Rep.  372,  note. 

Any  provision  of  an  ordinance  in  con- 
flict with  the  statutes  is  void. 

Iowa  City  v.  Mclnnerny,  114  Iowa,  586, 
87  N.  W.  498;  Chariton  v.  Barber,  54  Iowa, 
360,  37  Am.  Rep.  209,  6  N.  W  528;  Mt. 
Pleasant  v.  Breeze,  11  Iowa,  309;  Nevada 
V.  Hutchins,  59  Iowa,  506;  Knoxville  ▼. 
Chicago,  B.  &  Q.  R.  Co.  83  Iowa,  636,  32 
Am.  St.  Rep.  321,  50  N.  W.  61;  Helena  v. 
Dunlap,  102  Ark.  131,  143  S.  W.  138;  Seat- 
tle y.  Macdonald,  17  L.R.A.(N.S.)  58,  note; 
Re  Hoflfert^  34  S.  D.  271,  52  L.ILA.(N.S.) 
«58,  148  N.  W.  20. 

It  was  the  intention  of  the  legislature  to 
establish  uniform  regulations  throughout 
the  state  for  the  use  of  streets  and  highways 
by  motor  vehicles,  and  to  repeal  all  provi- 
sions inconsistent  with  the  act. 

State  V.  Reed,  162  Iowa,  572,  144  N.  W. 
310;  Harlan  v.  Kraschel,  164  Iowa,  667, 
146  N.  W.  403. 

Provisions  of  an  ordinance  in  excess  of 
the  powers  of  the  city  are  void. 

Seattle  v.  Macdonald,  17  L.R.A.(N.S.)  69, 
note;  Chariton  v.  Barber,  54  Iowa,  360,  37 
Am.  Rep.  209,  6  N.  VV.  528;  Mt.  Pleasant 
V.  Breeze,  11  Iowa,  399;  Nevada  v.  Hutch- 
ins, 59  Iowa,  506,  13  N.  W.  634;  Knoxville 
v.  Chicago,  B.  &  Q.  R.  Co.  83  Iowa,  636,  32 
Am.  St.  Rep.  321,  60  N.  W.  61. 

The  stopping  and  standing  of  automobiles 
in  the  street  in  accordance  with  the  statute 
cannot  possibly  constitute  a  nuisance  under 
Code,  §  753. 

Milbum  V.  Cedar  Rapids,  12  Iowa,  246; 
Frith  V.  Dubuque,  45  Iowa,  406;  Elam  v. 
Mt.  Sterling,  20  L.R.A.(N.S.)  600,  note; 
Jones  V.  Waltham,  4  Cush.  209,  50  Am. 
Dec.  783;  Redford  v.  Coggeshall,  19  R.  I. 
313,  36  Atl.  89. 

An  ordinance  which  prohibits  stopping 
anywhere  within  twenty-one  blocks  in  the 
business  district  of  a  city,  except  to  load 
or  unload,  is  unreasonable  and  void. 

Walker  v.  Com.  40  Pa.  Super.  Ct.  638. 

An  ordinance  which  contravenes  the  gen- 
eral policy  of  the  state  law  is  void. 

Hedrick  v.  Lanz,  170  Iowa,  437,  152  N. 
W.  610. 

The  right  to  nm,  stop,  and  stand  an  auto- 
mobile on  the  streets,  granted  in  the  form 
of  a  license,  for  a  consideration,  under  a 
statute,  is  in  the  nature  of  a  franchise,  and 
a  valuable  personal  and  property  right. 

Walker  v.  Com.  supra;  Coal  &  Coke  R. 
Co.  V.  Conley,  67  W.  Va.  129,  67  S.  E.  613; 
Bluefield  Waterworks  &  Improv.  Co.  v. 
L.R.A.1917F. 


(  Bluefield,  69  W.  Va.  1,  33  L.R.A.(N.S.)  759, 
70  S.  E.  772. 

Gaynor,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  filed  the  following  petition, 
in  which  he  made  the  city  of  Des  Moines, 
the  chief  of  police,  the  superintendent  of 
public  safety,  and  the  police  judge  of  the 
city  defendants.  The  petition  is  substan- 
tially as  follows: 

"Par.  1.  The  plaintiff  is  a  resident  of  the 
city,  and  brings  this  suit  for  the  benefit  of 
himself  and  other  private  automobile  own- 
ers in  the  city. 

''Par.  2.  The  defendant  is  a  city  of  the 
first  class,  organized  under  chapter  14C  of 
title  5  of  the  Supplement  of  the  1913  Code. 

"Par.  3.  Section  30  of  ordinance  1694  of 
said  city,  as  amended,  reads  as  follows: 

"  *Sec.  30.  No  person  shall  between  the 
hours  of  7  o'clock  a.  m.  and  6:30  o'clock  p.  k. 
leave  standing  upon  any  of  the  following 
streets  any  vehicle,  whether  in  charge  of  a 
driver  or  not,  to  wit: 

"'West  Fifth  street,  from  Court  avenue 
to  Locust  street; 

"  'West  Sixth  street,  from  Mulberry  street 
to  Grand  avenue; 

"  'West  Walnut  street,  from  Third  street 
to  Ninth  street; 

"'West  Locust  street,  from  Third  street 
to  Eighth  street; 

"'Mulberry  street,  from  Fifth  street  to 
Seventh  street; 

"  'West  Seventh  street,  from  Mulberry 
street  to  Grand  avenue. 

"'(This  section  shall  not  be  construed  to 
prohibit  vehicles  in  charge  of  a  driver  or 
other  person  from  standing  on  said  streets 
for  not  more  than  twenty  minutes  while 
such  vehicle  is  being  loaded  or  unloaded.)* 

"That  section  31,  of  said  ordinance,  as 
amended,  read  as  follows: 

"'No  person  shall  between  the  hour  of  7 
o'clock  A.  M.  and  6:30  o'clock  p.  m.  leave 
standing  any  veliicle  for  a  longer  period 
than  one  hour  on  any  of  the  following 
streets : 

"  *West  Walnut  street,  from  the  bridge  to 
Third  street; 

"'West  Locust  street,  from  the  bridge  to 
Third  street,  and  from  Eighth  street  to 
Ninth  street; 

"  *West  Grand  avenue,  from  Second  streeet 
to  Ninth  street; 

"'West  Tliird  street,  from  Court  avenue 
to  Grand  avenue; 

"  'West  Fourth  street,  from  Court  avenue 
to  Grand  avenue; 

"  'West  Fifth  street,  from  Vine  street  to 
Court  avenue; 

"'West  Sixth  avenue,  from  Cherry  street 
to  Mulberry  street; 
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'East  Walnut  street,  from  First  street 
to  Sixth  street; 

"  'East  Locust  street,  from  Fifth  street 
to  Seventh  street: 

"  'Provided,  that  the  council  may  by  ordi- 
nance desi|^ate  portions  of  the  streets 
named  in  this  section  as  stands  for  vehicles 
used  for  the  transportation  of  persons  or 
property  for  hire.' 

'That  §  38  of  said  ordinanoe  provides  as 
follows:  'Any  person  violating  any  of  the 
rules,  reglations  or  provisions  of  this  ordi- 
nance shall  be  punished  by  a  fine  of  not  less 
than  $1  nor  more  than  $50,  and  shall  stand 
committed  until  such  fine  and  costs  are 
paid.' 

"The  ordinance  was  entitled  as  follows: 
^An  Ordinance  Relating  to  Street  Traffic  and 
Regulating  the  Use  of  the  Streets,  Alleys, 
and  Public  Places  of  the  City  of  Des  Moines 
by  Street  Car%  Carts,  Drays,  Hacking 
Coaches,  Omnibuses,  Carriages,  Wagons, 
Motor  Vehicles,  and  Providing  a  Penalty 
for  Violation  Thereof.' 

"That  the  above  ordinance  as  amended, 
and  as  set  forth  herein,  in  so  far  as  the 
same  is  valid,  has  been  in  force  in  the  city 
at  all  times  since  November  19,  1913,  up  to 
the  present  time. 

"Par.  4.  Recites  that  the  plaintiff  was  an 
attorney  at  law  residing  in  the  city;  main- 
tained an  office  on  West  Fifth  street  between 
Locust  and  Walnut  streets;  that  he  is  the 
owner  of  a  private  passenger  automobile 
carrying  five  persons;  that  the  same  is  duly 
licensed  -and  registered  and  numbered  under 
the  state  law  relating  to  motor  vehicles  for 
the  year  1915;  that  he  paid  the  requisite 
fee  therefor;  that  he  used  the  said  automo- 
bile in  going  to  and  from  his  office  and  else- 
where  about  the  city  and  country  in  the 
practice  of  his  profession;  that,  when  said 
automobile  was  not  in  use  during  business 
hours,  it  frequently  stands  on  West  Fifth 
street  in  the  block  where  plaintiff's  office 
is  located;  that  said  automobile  was  so  li- 
censed, was  used,  and  so  stood  during  all 
the  times  hereinafter  referred  to;  that  the 
use  of  said  automobile  is  of  value  to  the 
plaintiff. 

"Par.  5.  That  the  sections  of  the  ordi- 
nance hereinbefore  set  out,  in  so  far  as  they 
prohibit  or  restrict  the  standing  in  the 
streets  of  a  private  automobile  not  used  for 
hire,  duly  licensed,  registered,  and  num- 
bered under  the  state  law,  are  in  excess  of 
the  lawful  power  of  the  city  and  void;  that 
said  sections  are  also  void  in  that  they  arc 
unreasonable;  tiiat  they  are  in  conflict  with 
§§  1571m20  and  1571m33,  of  the  Supple- 
ment of  Code  1913. 

"Par.  6.  That  prior  to  the  commence- 
ment of  this  action  plaintiff  had  been 
charged  with  the  violation  of  §  30  of  said 
L.R.A.1917F. 


ordinance  by  permitting  the  same  to  stand 
in  the  street  more  than  twenty  minutes; 
that  he  was  tried  upon  said  charge  and  ac- 
quitted. 

"Par.  7.  That,  notwithstanding  said  ad- 
judication resulting  in  his  acquittal,  he  was 
again  charged  with  violating  this  section, 
and  was  again  tried  and  acquitted. 

"Par.  8.  That  since  June  26,  1915,  the 
plaintiff  has  been  &ye  times  charged  with 
the  violation  of  said  ordinance,  and  in  per- 
mitting his  automobile  to  stand  on  Fifth 
street  between  Locust  and  Walnut;  that 
these  trials  have  involved  him  in  loss  of 
time  and  expense  and  great  inconvenience, 
and  he  has  suffered  irreparable  injury  there- 
from; that  the  legal  remedy  by  appeal  from 
repeated  criminal  charges  and  convictions 
is  grossly  inadequate,  and  the  plaintiff  has 
no  plain,  speedy,  and  adequate  remedy  at 
law  except  by  injunction,  and  unless  the  de- 
fendant is  restrained  from  enforcing  such 
void  provisions  of  the  ordinance.  Where- 
fore tiie  plaintiff  prays  that  a  writ  of  in- 
junction issue  restrainii^  defendants  from 
enforcing  the  ordinance  in  the  particulars 
set  forth  in  the  petition,  and  from  in  any 
manner  enforcing  said  judgments  therein 
for  violating  said  ordinance  under  the  fur- 
ther order  of  the  court,  and  that  said  ordi- 
nance be  declared  void." 

To  this  defendants  filed  a  demurrer  stat- 
ing the  following  grounds : 

(1)  That  plaintiff  is  not  entitled  to  the 
relief  prayed  for,  nor  to  any  relief. 

(2)  That  the  petition  on  its  face  shows 
that  the  plaintiff  is  not  entitled  to  the  re- 
lief prayed  for,  or  any  relief. 

(8)  The  petition  on  its  face  shows  that 
the  court  was  without  jurisdiction  to  grant 
relief  prayed  for  or  any  relief. 

(4)  The  petition  on  its  face  shows  that 
the  plaintiff  has  a  plain,  speedy,  and  ade- 
quate remedy  at  law. 

The  court  overruled  this  demurrer  and 
granted  a  writ  of  temporary  injunction  re- 
straining the  defendants  as  prayed  in  the 
petition.  From  this  order  the  defendants 
appeal,  and  present  two  propositions  for  our 
consideration: 

( 1 )  That  the  court  of  equity  has  no  juris- 
diction to  grant  the  relief  prayed  for. 

(2)  That  the  power  exercised  in  the  pas- 
sage and  adoption  of  the  ordinance  was  an 
exercise  of  the  power  conferred  upon  or 
delegated  to  the  city  by  the  state  through 
its  legislature,  and,  as  exercised,  does  not 
contravene  any  of  the  provisions  of  §§ 
1671m20  and  1571m33  of  the  Supplement 
of  the  Code  of  1913. 

We  take  up  these  propositions  in  their 
reverse  order.  Was  there  power  in  the  city 
to  pass  and  adopt  the  ordinance  complained 
of?     This  presents  two  propositions:    (1) 
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The  right  of  the  city  to  exercise  control 
over  the  streets  and  alleys  within  its  cor- 
porate limits  and  to  regulate  their  use;  (2) 
the  right  of  the  citizens  to  the  free  and  un- 
obstructed use  of  the  streets  for  unobstruct- 
ed travel. 

Section  763  of  the  CJode  of  1897  provides: 
"They  [meaning  cities  and  towns]  shall 
have  the  care,  supervision  and  control  of  all 
public  highways,  streets,  avenues,  alleys, 
public  squares  and  commons  within  the  city, 
and  shall  cause  the  same  to  be  kept  open 
.     .     .     and  free  from  nuisances." 

Section  756  of  the  same  Code  provides: 
"They  shall  have  power  to  restrain  and  reg- 
ulate the  riding  and  driving  of  horses,  live 
stock,  vehicles  and  bicycles  within  the  limits 
of  the  corporation,  and  prevent  and  punish 
fast  or  immoderate  riding  or  driving  with- 
in such  limits." 

Under  these  statutes  the  care  and  control 
of  the  highways,  streets,  and  sidewalks  with- 
in cities  are  committed  to  the  proper  gov- 
erning body  of  the  municipality,  to  the  end 
that  they  may  secure  to  the  inhabitants  and 
the  general  public  the  convenient  and  unob- 
structed use  and  enjoyment  of  those  thor- 
oughfares for  their  appropriate  purposes. 
So  the  state,  through  its  legislature,  has 
conferred  upon  cities  the  right  to  adopt 
ordinances  to  promote  the  order,  comfort, 
and  convenience  of  the  inhabitants  that  arc 
reasonable  and  not  in  conflict  with  the  laws 
and  policies  of  the  state  or  in  violation  of 
private  rights. 

Separating  in  our  minds  for  a  moment 
the  individual  from  the  public  as  an  aggre- 
gation, and  looking  now  to  the  traveling 
public, — those  who  use  and  have  a  right  to 
use  the  streets  and  highways  for  the  pur- 
poses for  which  they  are  set  apart, — the 
mind  reaches  the  conclusion  without  anv 
confusion  of  thought  that  the  public  have 
an  untrammeled  right  to  free  and  unob- 
structed transit  over  streets,  sidewalks,  and 
alleys.  This  is  the  primary  and  appropriate 
use  to  which  they  are  generally  put.  There- 
fore whatever  interferes,  unreasonably  or 
unnecessarily,  with  this  use,  is  a  nuisance 
which  the  council  may  prohibit  by  ordi- 
nance, and  so  it  is  made  its  duty  to  keep 
streets  and  sidewalks  open  and  in  repair 
and  free  from  nuisance,  to  the  end  that  this 
right  may  be  secured. 

Section  6078  of  the  Code  of  1897  pro- 
vides: "The  obstructing  or  encumbering  by 
fences,  buildings  or  otherwise  the  public 
roads,  private  ways,  streets,  alleys,  com- 
mons, landing  places  or  burying  grounds, 
are  nuisances." 

In  White  v.  Kent,  11  Ohio  St.  650,  that 
court  said:  "The  public  have  a  right  of 
free  and  unobstructed  transit  over  streets, 
sidewalks,  and  alleys,  and  this  is  the  pri- 
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mary  and  appropriate  use  to  which  they  are 
generally  dedicated.  Whatever  interferes 
unreasonably  and  unnecessarily  with  this 
use  is  a  nuisance  which  a  city  council  itaay 
well  prohibit  by  ordinance.  Individuals 
have  no  right  to  appropriate  the  sidewalks 
to  the  use  of  their  own  trade  or  business^ 
in  such  manner  as  to  interfere  with  their 
public  use." 

In  Wilkes-Barre  v.  Garabed,  11  Pa.  Super. 
Ct.  365,  that  court  said  [Marini  r.  Graham,. 
07  Cal.  130,  7  Pac.  442] :  "The  sldewalka 
of  a  public  street  of  a  city  are  parts  of  the 
street.  Any  obstruction  of  the  sidewalk  is 
therefore  an  obstruction  of  the  street  and  a 
nuisance.  But  it  is  a  public  nuisance  be- 
cause it  interferes  with  the  free  use  of  the 
street  by  traveling  public  in  general,  and 
not  merely  some  particular  person." 

See  Ex  parte  Taylor,  87  Cal.  91,  26  Pac. 
258;  Marini  v.  Graham,  supra. 

The  ordinance  in  the  instant  case  does  not 
declare  the  obstruction  of  the  streets  by  the 
parking  of  automobiles  upon  the  streets  a. 
nuisance,  but  proceeds  upon  the  theory  that 
the  general  law  so  declares  and  provides.  It 
simply  forbids  the  obstruction,  and  declares 
that  such  obstruction  shall  be  unlawful. 
This  it  does  under  the  exercise  of  its  police 
power  and  the  authority  expressly  granted 
by  the  statute.  It  does  not  contravene  the 
state  law  prescribing  penalties  for  obstruc- 
tion of  highways.  The  penalty  is  not  of  a 
different  character  or  in  excess  of  one  pre- 
scribed by  the  statute,  but  is  of  the  same 
character,  only  less  in  degree. 

In  Com.  V.  Stodder,  2  Cush.  692,  48  Am. 
Dec.  679,  it  is  said:  "We  preoeive  nothing 
objectionable  in  an  ordinance  .  .  .  pro- 
viding for  the  safety  and  convenience  of  the 
public  generally,  by  prescribing,  by  general 
by-law,  or  by  ordinance,  certain  streets  or 
portions  of  streets  to  be  used  for  travel  by 
vehicles.  .  .  .  Such  regulations  and  re- 
strictions might  be  warranted  even  to  effect 
the  minor  object,  that  of  preventing  and 
greatly  obstructing  the  free  and  convenient 
use  of  the  streets  for  general  purposes." 

Vanderhurst  v.  Tholcke,  113  Cal.  147,  3& 
L.R.A.  267,  45  Pac.  266.  This  was  an  ac- 
tion to  enjoin  the  city  or  its  officers  from 
cutting  down  certain  trees  standing  or  grow- 
ing on  a  sidewalk  in  front  of  plaintiff's 
premises.  The  court  below  found  that  the 
trees  did  not  constitute  a  nuisance  and  dis- 
missed the  case.  On  appeal  it  was  said: 
"It  is  contended  that  the  finding  that  the 
trees  do  not  constitute  an  obstruction  or  a 
nuisance  is  without  competent  support,  and 
this  is  the  material  question  arising,  aince 
without  the  aid  of  that  finding  the  judg- 
ment cannot  stand.  .  .  .  Under  the  char- 
ter of  [the]  .  .  .  city,  the  common  council 
is  given  the  general  care»  custody,  and  con- 
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trol  of  the  streets,  wlt^  power  to  lay  out, 
open,  alter,  vacate,  improve,  cleanse,  and  re- 
pair the  same.  .  .  .  Under  this  grant 
of  power  there  can  be  no  question  that  the 
city  authorities  can,  and  it  is  their  duty  to, 
cause  the  removal  of  anything  constituting 
an  obstruction  to  the  streets,  .  .  .  since 
-anything  which  is  an  obstruction  to  the  free 
use  of  a  public  street  constitutes  a  public 
nuisance.  ...  It  was  not  essential  to 
the  power  of  the  city  to  remove  the  trees 
that  they  should  completely  obstruct  the 
walk,  or  take  up  the  entire  width  thereof. 
The  degree  of  obstruction  justifying  their 
removal  is  a  question  for  the  city.  .  .  . 
The  public  is  entitled  to  the  free  and  unob- 
structed use  of  the  entire  street  .  .  .for 
purposes  of  travel,  subject  only  to  the  rea- 
sonable and  proper  control  of  the  munici- 
pality." 

See  also  Chase  v.  Oshkosh,  81  Wis.  313, 
15  L.R.A.  553,  29  Am.  St.  Rep.  898,  61  N. 
W.  660  J  State  v.  Sugarman,  126  Minn.  477, 
52  L.R.A.(N.S.)    999,  148  N.  W.  466. 

In  the  latter  ease  the  ordinance  prohibited 
the  obstruction  of  the  street  by  persons 
^thering  upon  a  footwalk  or  sidewalk  so 
as  to  obstruct  the  free  passage  of  foot  pas- 
aengers.  The  ordinance  provided:  "Three 
or  more  persons  shall  not  stand  together  or 
near  each  other  in  any  street  or  on  any 
footwalk  or  sidewalk  in  said  city,  so  as  to 
obstruct  the  free  passage  for  foot  passengers, 
and  any  person  or  persons  so  standing  shall 
move  on  immediately  after  a  request  to  do 
ao  made  by  the  mayor,  chief  of  police,  or 
any  police  officer  or  watchman." 

The  court  further  said:  "The  main  at- 
tack is  directed  against  the  ordinance.  It 
is  contended  that  the  city  had  no  power  to 
enact  it.  .  .  .  The  regulation  of  traffic 
upon  the  crowded  thoroughfares  of  a  large 
<:ity  is  so  imperative  that  a  court  should 
hesitate  to  deny  that  this  is  among  one  of 
the  police  powers  granted  to  the  same." 

The  court  further  said:  "The  purpose  of 
the  ordinance  must  be  kept  in  view.  It  is 
to  secure  to  the  public  the  use  of  the  streets 
for  unobstructed  travel.  Streets  and  high- 
ways are  dedicated,  secured,  and  main- 
tained primarily  for  public  transit,  and  must 
be  so  preserved.  All  other  uses  thereof  must 
be  subordinated  or  yield  to  the  right  of 
free  and  unobstructed  passage.  This  ordi- 
nance must  be  considered  as  an  aid  of  this 
primary  use  of  tlie  streets,  and  not  as  a 
prohibition  or  regulation  of  assemblies  there- 
in, except  as  these  interfere  with  public 
travel.  ...  It  might  also  be  said  that 
the  power  given  to  prevent  public  nuieanci'S 
.  .  .  is  sufficient  authority  for  the  enact- 
ment of  the  ordinance.  Obstructions  of 
public  streets,  whether  by  inanimate  ob- 
jects or  by  persons,  would  seem  to  come 
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within  the  definition  of  a  public  nuisance. 
.  .  .  The  city  is  specifically  charged 
with  the  care  and  maintenance  of  the  streets 
for  public  travel,  and,  as  a  necessary  inci- 
dent, it  would  seem,  proper  regulations  are 
indispensable  so  that  travel  may  not  be  im- 
peded or  obstructed.  The  power  to  make 
rules  and  enforce  them  is  required  both  for 
the  convenience  of  travel  and  the  protection 
of  the  streets."  • 

McQuillin  on  Municipal  Ordinances,  § 
458,  says:  "It  is  undoubtedly  true  that  the 
police  power  extends  to  all  reasonable  regu- 
lations relating  to  keeping  the  sidewalks, 
streets,  and  public  ways  free  from  obstruc- 
tions and  nuisances,  and  to  all  proper  re- 
straining regulations  relative  to  the  use 
thereof." 

In  Com.  V.  Fenton,  139  Mass.  195,  29  N. 
E.  653,  it  is  said:  "A  municipal  regula- 
tion which  prohibits  any  person  from  allow- 
ing his  vehicle  to  stop  in  a  street  for  a 
longer  time  than  twenty  minutes  is  a  valid 
police  regulation,     .  and  on  a  com- 

plaint for  violating  the  provisions  of  the 
regulation  evidence  that  the  defendant  had 
a  license  as  a  hawker  or  peddler  from  the 
commonwealth    ...    is  immaterial." 

In  Com.  V.  Brooks,  99  Mass.  434,  the 
same  doctrine  is  recognized,  although  the 
defendant  was  acquitted  on  the  ground  that 
his  violation  was  not  intentional.  See  also 
J.  K.  i,  W.  H.  Gilcrest  Co.  v.  Des  Moines, 
128  Iowa,  49,  102  N.  W.  831;  Lacy  v.  Oska- 
loosa,  143  Iowa,  704,  31  L.R.A.(N.S.)  863, 
121  N.  W.  542.  This  was  an  action  to  re- 
strain the  defendant  city  and  its  officers 
from  removing  certain  hitching  posts  or 
racks  which  had  been  planted  and  main- 
tained along  the  street  and  bordering  on  a 
public  park.  The  defendant  contended  that 
it  had  a  right  to  remove  them  under  the 
statute  and  by  virtue  of  the  police  power 
vested  in  the  city.  The  petition  was  dis- 
missed by  the  court,  and  the  plaintiff  ap- 
pealed. In  disposing  of  the  case  the  court 
was  called  upon  to  deal  somewhat  with  the 
questions  presented  in  this  case.  The  court 
said:  **By  statute  the  control  and  care 
of  the  streets  are  vested  exclusively  in  the 
city,  and  it  is  made  its  duty  to  see  that 
they  are  kept  open  and  in  repair  and  free 
from  nuisances.  .  .  .  The  powers  thus 
conferred  are  legislative  in  character,  and 
within  the  limits  prescribed  by  statute  are 
plenary.  The  only  limit  upon  them  which 
the  courts  have  been  inclined  to  recognize 
is  that  they  shall  not  be  exercised  unrea- 
sonably. The  wisdom  of  a  legislative  act 
is  not  a  matter  for  judicial  consideration 
or  review,  nor.  will  the  courts  inquire  into 
the  necessity  of  a  cha^ige  or  improvement 
in  a  public  street  ordered  in  due  form  by 
municipal  authority.     .     .     •     The  statute 


350 


IOWA  SUPREME  COURT. 


providee  that  the  obstructing  or  encum- 
bering of  public  roadB  by  buildings,  fences, 
or  otherwise  is  a  nuisance  (Code,  §  5078), 
and,  as  we  have  already  seen,  cities  are 
charged  with  the  duty  of  keeping  the  streets 
free  therefrom.  The  primary  use  or  purpose 
for  which  streets  are  established  is  to  af- 
ford the  public  a  way  of  passage  or  travel. 
.  .  .  A  'street'  is  a  public  way  from  side 
to  side  and  from  end*  to  end,  and  any  private 
use  thereof  which  in  any  degree  detracts 
from,  hinders,  or  prevents  its  free  use  as  a 
public  way  to  its  full  extent  is,  within  the 
meaning  of  the  law,  an  .  .  .  encum- 
brance. .  .  The  fact  that,  not  with-, 
standing  the  obstruction,  there  is  still 
ample  room  left  for  passage  of  teams  and 
travelers,  will  not  exempt  it  from  liability 
to  removal  whenever  ordered  by  the  proper 
municipal  authority." 

See  also,  as  bearing  on  this  point,  Quinn 
v.  Bagge,  138  loWa,  426,  114  N.  W.  205; 
Morrison  v.  Chicago  &  N.  W.  R.  Co.  117 
Iowa,  587,  91  N.  W.  793. 

We  have  these  propositions  established  so 
far  as  the  city  and  the  general  public  are 
concerned:  That  the  public  streets  of  a  city 
are  dedicated  to  public  use,  and  are  a  public 
way  from  "side  to  side  and  end  to  end,"  and 
that  any  private  use  thereof  which  in  any 
degree  detracts  from  or  hinders  or  prevents 
ita  free  use  as  a  public  way  to  its  full  ex- 
tent is,  within  the  meaning  of  the  law,  an 
obstruction  or  encumbrance,  and  any  ob- 
struction or  encumbrance  for  private  pur- 
poses is  in  law  a  nuisance;  that  the  city  is 
given  the  exqjusive  care  and  control  of  tbc 
streets,  and  it  is  made  its  duty  to  keep 
them  open  and  in  repair  and  free  from  nui- 
sance; that  the  primary  use  or  purpose  for 
which  streets  are  established  is  to  afford 
the  general  traveling  public  a  way  of  pas- 
sage or  travel,  and  the  general  traveling 
public  are  invested  with  the  right  to  have 
them  in  repair  and  free  from  nuisance,  that 
this  right  may  be  enjoyed. 

This  brings  us  to  a  consideration  of  the 
right  of  the  individual  in  and  to  the  use  of 
the  streets,  separate  and  distinct  from  liis 
right  aa  a  member  of  the  general  traveling 
public.  In  1812  Lord  Ellenborough  of  Eng- 
land had  occasion  to  speak  on  this  question. 
He  spoke  in  the  case  of  Rex  v.  Cross,  8 
Campb.  224.  In  this  case  the  defendant  was 
indicted  for  causing  and  permitting  coaches 
to  stand  and  remain  for  a  long  and  unrea- 
sonable time  in  the  public  highway,  to  the 
great  annoyance  of  his  Majesty's  subjects. 
Lord  Ellenborough  said:  "And  is  there 
any  doubt  that,  if  coaches  on  the  occasion 
of  a  route  wait  an  unreasonable  length  of 
time  in  a  public  street,  and  obstruct  the 
transit  of  his  Majesty's  subjects  who  wish 
to  pass  through  it  in  carriages  or  on  foot, 
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the  persons  who  eause  and  permit  such 
coaches  so  to  wait  are  guilty  of  a  nuisance? 
.  .  .  The  King's  highway  is  not  to  be 
used  as  a  stable  yard.  It  is  immaterial  how 
long  the  practice  may  have  prevailed;  for 
no  length  of  time  will  legitimate  a  nuisance.. 
.  .  .  A  stagecoach  may  set  down  or  take 
up  passengers  in  the  street,  this  being  neces- 
sary for  public  convenience;  but  it  must  be 
done  in  a  reasonable  time,  and  private  prem- 
ises must  be  procured  for  the  coach  to  stop* 
during  the  interval  between  the  end  of  one 
journey  and  the  commencement  of  another. 
No  one  can  make  a  stable  yard  of  the  King'a 
highway." 

He  spoke  again  in  Rex  v.  Jones,  3  Campb. 
230.  In  this  case  the  defendant  occupied 
a  small  timber  yard.  From  the  narrowness 
of  the  street  and  the  construction  of  the 
yard  he  had,  in  several  instances,  neces- 
sarily deposited  long  sticks  of  timber  in  the 
street,  and  had  them  sawed  into  shorter 
pieces  before  they  were  carried  into  hi» 
yard.  Judge  Ellenborough  said:  "A  cart 
or  wagon  may  be  unloaded  at  a  gateway^ 
but  this  must  be  done  with  promptness.  Sa 
as  to  the  repairing  of  a  house.  The  public 
must  submit  to  the  inconvenience  occasioned- 
necessarily  in  repairing  the  house,  but,  if 
this  inconvenience  is  prolonged  for  an  unrea- 
sonable time,  the  public  have  a  right  to 
complain,  and  the  party  may  be  indicted 
for  a  nuisance.  The  rule  of  law  upon  thia 
subject  is  much  neglected,  and  great  advant- 
ages would  arise  from  a  strict  and  steady 
application  of  it.  I  cannot  bring  myself 
to  doubt  of  the  guilt  of  the  present  defend- 
ant.  He  is  not  to  eke  out  the  inconvenience 
of  his  own  premises  by  taking  in  the  public 
highway  into  his  timber  yard,  and,  if  the 
street  be  narrow,  he  must  remove  to  a  more 
commodious  situation  for  carrying  on  hia 
business." 

In  Cohen  v.  New  York,  113  N.  Y.  532,  4 
L.R.A.  406,  10  Am.  St  Rep.  506,  21  N.  E. 
700,  the  court  said:  "The  storing  of  the 
wagon  in  a  highway  was  a  nuisance.  The 
primary  use  of  a  highway  is  for  the  purpose 
of  permitting  the  passing  and  repassing  of 
the  public,  and  it  is  entitled  to  the  unob- 
structed and  uninterrupted  use  of  the  en- 
tire width  of  the  highway  for  that  purpose."' 

The  court  further  said :  "It  is  no  answer 
to  the  charge  of  nuisance  that,  even  with  the 
obstruction  in  the  highway,  there  is  still 
room  for  two  or  more  wagons  to  pass,  nor 
that  the  obstruction  itself  is  not  a  fixture. 
.  .  .  The  highway  may  be  a  convenient 
place  for  the  owner  of  carriages  to  keep- 
them  in,  but  the  law,  looking  to  the  conveni- 
ence of  the  greater'  number,  prohibits  any 
such  use  of  the  public  streets." 

The  authorities  seem  uniform  in  holding- 
that  a  person  cannot  carry  on  his  business- 


PUGH  V.  CRAWFORD. 


361 


in  a  public  street  in  such  a  way  as  to  ob- 
struct the  street,  either  by  placing  actual 
physical  obstructions  upon  it,  or  even  in 
such  a  way  as  to  collect  crowds  upon  the 
walk,  or  in  front  of  his  business,  or  so  as 
to  interfere  with  the  public  travel.  If  he 
docs,  he  is  chargeable  as  for  nuisance.  The 
fact  that  the  business  is  lawful  does  not 
justify  him  in  interfering  with  or  annoying 
the  public  in  the  obstruction  of  the  free  use 
of  the  streets.  The  right  given  the  citizen 
is  to  use  the  public  highway  for  travel,  but 
not  so  as  to  impede  the  free  passage  of  other 
citizens  upon  it  generally. 

The  plaintiff's  claim  is  summoned  up  in 
the  fifth  paragraph  of  his  petition,  and  this 
brings  us  to  a  consideration  of  the  claim 
that  the  ordinance  is  in  excess  of  the  lawful 
power  of  the  city  and  void.  This  conten- 
tion rests  upon  the  thought  suggested  that 
the  state  has  taken  from  the  city  the  powers 
to  prohibit  or  restrict  the  standing  of  pri- 
vate automobiles  in  the  streets.  This  con- 
tention rests  upon  the  claim  that  in  the  en- 
actment of  chapter  2B,  title  8,  Code  Supple- 
ment of  1013,  the  state  has  taken  away  from 
the  city  the  power  to  regulate  and  control 
the  use  of  automobiles  upon  all  public  high- 
ways, including  the  streets  of  thd  city,  and 
that  the  city  has  no  power  to  pass  any  ordi- 
nance, rule,  or  regulation  such  as  is  here 
complained  of.  It  cannot  be  contended  that 
by  the  enactment  of  this  chapter  the  state, 
through  its  legislature,  has  taken  away  from 
the  city  all  right  to  regulate  the  occupancy 
of  the  public  streets  under  the  power  there- 
tofore existing  in  the  city;  that  it  has 
taken  away  from  it  the  power  to  keep  it 
free  from  nuisance,  and  open  and  free  to 
the  general  public  as  an  avenue  of  travel. 

It  is  true  that  in  subdivisions  13,  14,  15, 
and  16  of  this  chapter  the  state  has  made 
some  regulations  touching  the  Standing  of 
automobiles  upon  public  streets  or  high- 
ways. Subdivision  13  of  §  1671ml8  makes 
it  unlawful  for  the  operator  of  a  motor  vehi- 
cle to  leave  the  vehicle  standing  upon  any 
street  in  the  business  district  within  20 
feet  of  the  comer  or  within  20  feet  of  a 
hydrant,  unless  such  vehicle  is  in  charge 
of  some  person  capable  of  driving  the  same. 
Subdivision  14  provides  that  no  motor  vehi- 
cle shall  be  left  standing  in  front  or  with- 
in 15  feet  of  either  side  of  thi?  entrance  of 
a  theater,  etc.,  where  large  assemblies  of 
people  are  being  held,  except  in  taking  or 
discharging  passengers  or  freight.  Subdivi- 
sion 15  provides  for  the  control  of  these  ve- 
hicles under  the  direction  of  the  police.  Sec- 
tion 16  makes  it  unlawful  for  the  operator  or 
person  in  charge  to  leave  unattended  upon 
any  street  or  highway  a  motor  vehicle  while 
any  part  of  the  machinery  is  in  motion 
These  are  positive  inhibitions  and  directions 
1,.R.A.1917F. 


from  the  state,  and  are  effectual,  and  must 
be  enforced  as  just  and  reasonable  regula- 
tions on  the  part  of  the  state  of  the  use  of 
public  highways  within  its  limits. 

It  is  true  that  §  1671m20  provides  thai 
local  authorities  shall  have  no  power  to 
pass  or  enforce  or  maintain  any  ordinance^ 
rule,  or  regulation  requiring  from  any  owner 
to  whom  this  act  is  applicable  any  fee^ 
license,  or  permit  for  the  use  of  the  public 
highways.  It  is  true  that  it  provides  that 
municipalities  may  not  exclude  the  owner 
of  an  automobile  from  the  free  use  of  the 
public   highway. 

In  passing  on  the  last  proposition  it  is 
sufficient  to  say  that  this  ordinance  docs 
not  exact  any  fee,  license,  or  permit  from 
the  owner  of  any  automobile  for  the  priv- 
ilege of  using  the  public  streets.  It  does 
not  exclude  any  automobile  owner  from  the 
frt  c  use  of  the  public  streets.  We  interpret 
this  to  mean  the  free  use  for  the  purposes 
for  which  streets  are  primarily  dedicated, 
— ^the  free  use  of  the  streets  for  public 
travel.  Clearly  it  cannot  mean  that  the 
city  18  prohibited  from  preventing  the  ob« 
struction  of  its  streets  by  the  leaving  of 
automobiles  gtanding  therein,  to  the  hin- 
drance and  inconvenience  of  the  general  pub- 
lic in  the  use  ot  the  streets  for  travel. 

While  the  statute  provides  that  no  munici- 
pality can  exclude  an  automobile  owner 
from  the  free  use  of  the  public  highway,  it 
cannot  with  reason  be  said  that  by  such  en- 
actment the  legislature  undertook  to,  and 
did,  repeal  §  753  of  the  Code  of  1807,  in 
so  far  as  it  gives  power  to  a  city  to  keep 
its  streets  open  and  in  repair  and  free  from 
nuisance.  It  cannot  be  interpreted  to  mean, 
when  it  said,  "Hie  city  shall  not  have 
power  to  exclude  such  owner  from  the  free 
use  of  the  public  highway,"  to  say,  and  did 
say,  that  thereafter  the  city  had  no  power 
to  prevent  a  citizen  "from  making  a  stable 
yard  of  the  King's  highway."  If  the  re- 
strictions and  regulations  for  the  use  of 
automobiles  upon  the  public  highways  pro- 
vided for  in  chapter  2B  of  title  8,  Supple- 
mental Code  1913,  were  the  only  regulations 
and  restrictions  that  could,  under  any  cir- 
cumstances, be  made  binding  upon  a  citizen 
or  user  of  the  public  streets  in  the  crowded 
thoroughfares  of  a  large  city,  then  the  city 
would  be  powerless  to  prevent  the  absolute 
obstruction  of  its  streets  by  the  standing 
and  crowding  of  automobiles  thereon,  even 
to  the  extent  of  an  absolute  hindrance  of  the 
use  of  the  streets  for  their  primary  purpose. 
In  fact,  so  far  as  automobiles  are  concerned, 
it  would  prevent  the  city  from  keeping  them 
open  and  free  from  nuisance.  Thus  the 
general  public  welfare  would  be  subordi- 
nated to  a  reckless  disregard  of  the  rights 
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of  others  in  the  use  of  the  public  thorough- 
fare within  the  city. 

The  plaintiff's  contention,  when  reduced 
to  its  last  analysis,  is  that,  under  tliis  act 
of  the  legislature,  all  automobile  owners  and 
drivers  cure  given  full  license  to  stop  their 
cars  upon  the  public  streets  when  and  where 
they  please  and  for  such  a  length  of  time 
as  suits  their  pleasure  and  convenience,  and 
to  leave  them  standing  there,  though  to  the 
great  prejudice  and  inconvenience  of  the 
general  public  desiring  to  use  the  streets 
for  their  primary  purposes;  and  the  city 
whose  duty  it  is  to  keep  the  streets  open 
and  free  from  nuisance,  is  rendered  as  help- 
less as  the  shackled  prisoner  at  the  bar. 
The  mere  statement  of  the  proposition  is 
its  own  answer.  Conceding  for  the  purpose 
of  the  argument  that  the  legislature  has 
given  to  the  automobile  driver  the  free  use 
of  the  public  streets,  and  that  the  city  has 
no  power  to  exclude  from  the  free  use  of  the 
public  streets,  we  must  construe  this  lan- 
guage to  mean  that  free  use  which  is  in- 
volved in  the  right  to  come  and  go  and 
drive  upon  the  streets  without  let  or  hin- 
drance. The  idea  of  the  free  use  of  a  street 
does  not  involve  the  right  ta  obstruct  the 
free  use  of  the  street.  If  one  man,  in  the  ex- 
ercise of  his  right  to  the  free  use  of  the  I 


street,  can  stable  his  automobile  upon  the 
public  street  and  leave  it  standing  there, 
any  niunber  of  persons  can  exercise  the  same 
right,  until  a  point  is  reached  whern  the 
travel  upon  the  street  is  absolutely  obstruct- 
ed. Each,  under  plaintiff's  contention,  would 
be  exercising  his  right  to  the  free  use  of 
the  street. 

We  do  not  find  anything  in  this  ordinance 
inconsistent  with  or  contrary  to  the  provi- 
sions of  the  chapter  relied  on,  and  we  think 
the  ordinance  is  reasonable  in  its  provisions. 

Without  passing  upon  the  question  as  to 
whether  or  not  an  action  of  this  kind  can 
be  maintained  in  a  court  of  equity,  because 
such  holding  is  not  necessary  to  the  determi- 
nation of  this  case,  we  call  attention  to  the 
opinion  filed  at  this  term  of  court  in  the 
case  of  Huston  v.  Des  Moines,  —  Iowa,  — , 
166  N.  W.  883,  in  which  this  question  was 
discussed  and  determined. 

Upon  the  whole  record  we  think  the  court 
erred  in  overruling  defendant's  demurrer  to 
plaintiff's  petition  and  in  granting  the  writ 
as  prayed,  and  the  case  is  therefore  reversed. 

Evans,  Ch.  J.,  and  I>add  and  Salinger, 
JJ.,  concur. 

Petition  for  rehearing  denied. 


Annotation — ^Validity  and  effect  of  regulation  as  to  parldng  or  leaTing 

automobOes  standing  in  street. 


As  to  right  of  municipal  corporation 
to  prohibit  loitering  on  public  streets, 
see  annotation  to  St.  Louis  v.  Gloner,  15 
L.R.A.(N.S.)  973. 

As  to  power  of  municipality  to  prevent 
gathering  or  assembling  of  persons  in 
streets  or  on  sidewalk,  see  annotation 
to  State  v.  Sugarman,  52  L.R.A.(N.S.) 
999. 

As  to  power  to  prohibit  use  of  auto- 
mobile upon  public  thoroughfares,  see 
annotation  to  Christy  v.  Elliott,  1  L.R.A. 
(N.S.)  221;  State  v.  Mayo,  26  L.R.A. 
(N.S,)  503;  and  Com.  v.  Kingsbury, 
L.R.A.1915E,  264. 

As  to  parking  cars  or  making  up  trains 
within  city  limits,  see  annotation  to  New 
Orleans  v.  Lenfant,  29  L.R.A.(N.S.)  643. 

This  note  does  not  cover  tbe  question 
of  liability  for  injuries  sustained  by 
reason  of  automobiles  standing  in  the 
street. 

It  was  decided  in  Pugh  v.  Crawford, 

ante,  345,  that  an  owner  of  an  automobile 

has  no  right  to  permit  it  to  stand  in  the 

highway  for  an  unreasonable  time,  and 

that  statutory  authority  to  control  the 

streets,  keep  them  free  from  nuisance, 

and    regulate    the    driving    of    vehicles 
L.R.A.1917F. 


thereon,  empowered  tbe  municipality, 
where  the  statute  declared  the  obstruc- 
tion of  streets  to  be  a  nuisance,  to  forbid 
the  parking  of  automobiles  in  congested 
districts,  and  also  that  the  municipality 
was  not  deprived  of  authority  to  forbid 
sach  parking  by  reason  of  the  fact  that 
the  legislature  had  made  it  unlawful 
to  permit  automobiles  to  stand  near 
comers,  hydrants,  or  the  entrance  to 
theaters,  or  with  machinery  running,  and 
had  forbidden  municipalities  to  exclude 
them  from  the  free  use  of  highways. 

There  are  as  yet  few  cases  which  have 
considered  questions  dealing  with  park- 
ing and  leaving  automobiles  in  the  high- 
way, and  for  this  reason  this  case  is  of 
unusual  value. 

In  Duluth  V.  Esterly  (1911)  115  Minn. 
64,  131  N.  W.  791,  evidence  in  substance 
that  the  defendant  left  his  five-passenger 
automobile  tagged  "for  hire"  for  an  hour 
and  a  half  in  front  of  his  place  of  busi- 
ness and  near  the  extrance  to  a  large 
hotel  was  held  suiHcient  to  sustain  a 
conviction  under  an  ordinance  making 
it  unlawful  for  any  person  to  obstruct 
or  encumber,  or  cause  to  be  obstructed 
or   encumbered,    any   city   street    with 


ANNO.— REGULATION  AS  TO  PARKING  AUTOMOBILE  IN  STREET.        353 


vehicles  of  any  description.  The  court 
said :  ''No  hard  and  fast  rule  can  be  laid 
down  as  to  what  in  ever>'  case  will  con- 
stitute an  obstructing  or  encumbering 
of  a  street  by  an  automobile  or  other 
vehicle,  within  the  purview  of  the  or* 
dinance  here. in  question.  The  time  and 
place  of  an  alleged  obstruction  and  the 
kind  of  vehicle  must  be  taken  into  con- 
sideration in  each  particular  case.  The 
stopping  temporarily  and  for  a  reason- 
Able  time  of  an  automobile  in  a  public 
street,  for  the  convenience  of  the  owner, 
is  not  a  violation  of  the  ordinance;  but 
he  cannot  lawfully  use  the  street  as  a 
garage  or  for  a  taxicab  stand,  contrary 
to  reasonable  police  regulations.  The 
evidence  in  this  case,  in  view  of  the  time, 
place,  and  manner  of  the  obstruction, 
is  ample  to  sustain  the  conviction  of  the 
defendant." 

In  Gassenheimer  v.  District  of  Colum- 
bia (1905)  25  App.  J>.  0.  179,  the  ev- 
idence was  held  insufficient  to  sustain  a 
conviction  for  violating  a  police  regula- 
tion providing  that  ''no  vehicle  shall 
unnecessarily  obstruct  the  free  passage- 
way of  any  street  or  avenue  nor  hinder 
nor  delay  the  passage  of  any  other 
vehicle/'  where  there  was  testimony  that 
the  defendant  kept  an  automobile  li- 
censed for  hire  in  front  of  his  hotel 
for  two  hours,  and  that  the  car  was  kept 
in  front  of  the  hotel  for  the  guests,  and 
there  was  no  evidence  that  the  defend- 
ant .knowingly  permitted  automobiles 
standing  in  front  of  his  hotel  to  be  rent- 
ed to  persons  other  than  his  guests.  The' 
court  said:  "We  are  of  the  opinion  that 
proof  that  an  automobile  stood  in  front 
of  a  hotel  for  two  hours  is  not  sufficient 


to  sustain  a  conviction  that  the  free 
passageway  of  a  street  has  been  un- 
necessarily obstructed  and  traffic  thereon 
hindered  and  delayed.  There  is  ab- 
solutely no  affirmative  testimony  what- 
ever to  show  that  traffic  was  delayed  or 
hindered,  to  the  slightest  deg^ree,  by  rea- 
son thereof.  The  information  was  not 
based  upon  the  allegation  that  a  public 
cab  stand  was  maintained  in  an  unau- 
thorized place,  and  there  is  no  proof  that 
the  plaintiff  in  error  rents  his  automo- 
biles, standing  in  front  of  his  hotel  for 
hire,  to  any  and  all  persons  who  may 
desire  to  use  them.  The  information 
cannot  be  sustained  upon  any  inference. 
It  requires  sufficient  legal  proof  in  order 
that  such  a  charge  be  sustained." 

In  Rex  V.  Justices  of  Yorkshire  [1910] 
1  K.  B.  (Eng.)  439,  79  L.  J.  K.  B.  N.  S. 
244,  102  L.  T.  N.  S.  138,  a  breach  of  the 
motor  cars  use  and  construction  order 
of  1904,  forbidding  a  person  in  charge 
of  a  motor  car  to  allow  it  to  stand  on 
the  highway  so  as  to  cause  unnecessary 
obstruction  thereof,  was  held  not  an  of- 
fense within  the  meaning  of  a  section  of 
the  Motor  Car  Act  providing  that  any 
court  before  whom  a  person  is  convicted 
"of  any  offense  in  connection  with  the 
driving  of  a  motor"  car  shall  cause  the 
conviction  to  be  indorsed  on  his  license, 
it  being  held  that  the  quoted  words  ap- 
plied to  the  actual  locomotion  of  the  car, 
and  did  not  include  the  mere  leaving  of 
the  car  at  rest  in  the  highway,  so  that 
one  only  guilty  of  allowing  his  car  to 
obstruct  the  highway  could  not  be 
convicted  under  the  Motor  Car  Act  for 
failing  to  produce  his  license  for  indorse- 
ment, i.  T.  W. 


KEXTUCKY  COrRT  OP  APPEAIiS. 

PADUCAH  TRACTION  COMPANY,  Appt., 

v. 

MRS.  MINNIE  L.  WEITLAUF. 

(176  Ky.  82,  195  S.  W.  99.) 

Carrier  —  stalling  car  —  injury  to  pas- 
senger —  proximate  cause. 

A  passenger  who,  to  avoid  delay,  leaves  a 
car  which,  through  the  carrier's  negligence, 
has  been  stalled  a  short  distance  from  his 
destination,  and  proceeds  to  walk  along  the 
track  across  a  trestle,  when  he  might  have 
chosen  another  way  which  was  safe,  cannot 
hold  the  carrier  liable  for  injury  due  to  his 

*  ■       ^     ■    ■       ■  »-■  -■        ^^  1^— ■         ■-  ■        i»     ■   ■  ■  ■         ■  ■  < 

Note.  —  As  to  liability  of  carrier  for  per- 
^nal  injuries  to  passenger  who  attempts  to 
reach  his  defitination  by  other  meana  because 
of  delay  or  stalling  of  car  or  train,  see  an- 
notation  following  this  case,  post,  357.  ' 
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falling  on  the  trestle,  since  his  own  negli- 
gence was  the  proximate  cause  of  his  injury. 
For  other  cases,  see  Proximate  Cause,  III.  in 
Dig.  i'52  A\  8. 

(June  1,  1917.) 

A  PPEAL  by  defendant  from  a  judgment 
-lL  of  the  Circuit  Court  for  McCracken 
County  in  plaintiff's  iavor,  and  iroui  lu^ 
overruling  of  a  motion  for  new  trial,  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wheeler  &  Hughes,  for  appel- 
lant: 

Since  plaintiff's  own  negligence  was  the 
proximate  cause  of  her  injury,  she  cannot 
hold  defendant  liable. 

Louisville  v.  Hart,  143  Ky.  171,  35  I<.R.A. 
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(N.S.)  207,  136  S.  W.  212;  Milwaukee  & 
St.  P.  R.  Co.  V.  Kellogg,  94  U.  S.  469,  24 
L.  ed.  256;  Burnett  y.  Rome  R.  &  Light  Co. 
7  6a.  App.  323,  66  S.  E.  803. 

Messrs.  John  K.  Hendrick  and  Clay  & 
Reed  for  appellee. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  the  Paducah  Trac- 
tion Company  from  a  judgment  of  the  Mc- 
Cracken  circuit  court,  awarding  Minnie  L. 
Weitlauf  a  judgment  against  it  for  $4,000 
for  personal  injuries. 

The  facts  are  comparatively  few,  and  are 
as  follows: 

On  September  16,  1915,  at  about  6:30 
o'clock  p.  M.,  Mrs.  Weitlauf  boarded  one  of 
appellant's  Third  street  cars  near  the  cor- 
ner of  Third  and  Norton  streets,  in  the  busi- 
ness district  of  Paducah,  for  the  purpose  of 
going  to  her  home  beyond  the  end  of  Jef- 
ferson street,  about  2  miles  distant.  For 
some  reason,  the  car  did  not  make  its  sched- 
ule time;  it  not  only  traveled  slowly,  but 
the  lights  would  go  off  and  on,  indicating 
an  insufficient  electrical  power  to  adequately 
propel  the  car.  At  Broadway,  Mrs.  Weit- 
lauf was  transferred  to  a  Broadway  car, 
which  she  boarded  about  7  o'clock,  and  went 
to  a  point  on  Jefferson  street,  if  extended, 
known  as  Mallory's  station  near  Twenty- 
ninth  street,  where  it  stalled  at  about  7:36 
p.  M. 

Mrs.  Weitlauf  lives  on  a  country  road 
about  a  mile  beyond  the  corporate  limits  of 
the  city  of  Paducah.  To  reach  her  home 
she  usually  left  the  car  at  Thirty-First  and 
Jefferson  streets  (Jones's  Crossing)  and 
walked  north  about  a  quarter  or  half  a  mile. 
Twenty-Fiftii  street  constitutes  the  cor- 
porate boundary  of  the  city  of  Paducah; 
but  there  are  roadways,  some  improved  and 
some  unimproved,  some  open  but  others  not 
formally  dedicated,  lying  between  Twenty- 
Fifth  and  Thirty-First  streets.  Jefferson 
street  is  open  and  improved  to  Twenty-Fifth 
street,  but  from  Twenty-Fifth  to  Twenty- 
Eighth  street  it  is  open  and  formally  dedi- 
cated 100  feet  in  width;  but  it  is  not  im- 
proved by  grading  and  graveling.  From 
Twenty-Eighth  to  Thirty-First  street,  Jef- 
ferson street  is  neither  open  nor  dedicated, 
and  the  right  of  way  of  the  appellant  com- 
pany passes  between  the  fences  on  either 
side,  without  a  walkway  or  improvement. 
Broadway  road  is  graveled  and  improved  to 
and  beyond  Thirty-First  street.  Jefferson 
street  is  immediately  north  of  and  one 
block  from  Broadway,  running  parallel  with 
it.  At  Twenty-Eighth  street,  Broadway  and 
Jefferson  streets  are  intersected  by  a  gravel 
road.  The  car  line  is  double-tracked  from  i 
a  point  s  few  feet  east  of  where  the  car 
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stopped  in  front  of  Mallory's,  to  Twenty- 
Eighth  street,  and  from  Mallory's  to  Twen- 
ty-Eighth street  there  is  a  good  cinder  path 
between  the  tracks,  and  on  each  side  thereof. 

The  fair  grounds  extend  along  the  north 
side  of  Jefferson  street  in  this  neighbor- 
hood, while  the  residences  of  Mr.  Mallory, 
Mrs.  Noble,  and  other  citizens  extend  along 
the  south  side  of  Jefferson  street,  and  back 
to  Broadway. 

Mr.  Mallory  lives  at  a  point  about  where 
Twenty-Ninth  street  would  cross  Jefferson 
street  extended,  if  Twenty-Ninth  street  were 
open;  and  there  is  a  board  walk  extending 
through  the  Mallory  property  to  Broadway. 
The  car  line  extends  to  Thirty-First  street; 
and,  as  Mrs.  Weitlauf  lives  some  distance 
beyond  Thirty-First  street,  she  would  alight 
from  the  car  at  Thirty- First  street  and  walk 
the  remaining  distance.  At  Mallory's  the 
right  of  way  is  narrow  and  inclosed  by 
fences  on  each  side.  There  was  a  short 
trestle  about  the  size  of  an  ordinary  cow 
gap  in  the  track  just  beyond  Mallory's  sta- 
tion. It  spanned  a  ditch  about  4  or  5  feet 
deep,  and  was  connected  with  a  fence  at 
either  side. 

After  remaining  in  the  car  not  exceeding 
five  minutes,  Mrs.  Weitlauf  left  the  car, 
for  the  purpose  of  walking  home.  As  she 
left  the  car,  according  to  her  version,  the 
conductor  asked  her  if  she  was  going  to 
leave  the  car,  to  which  she  replied:  "Yes, 
I  have  some  medicine  for  my  sick  child, 
and  I  am  going  to  get  off.  I  have  been  here 
about  two  hours.  Th^  will  be  worried 
about  me,  and  I  will  get  off." 

She  further  stated  that  she  left  the  car 
and  went  home,  and  that,  of  course,  she  had 
not  really  remained  at  Mallory's  two  hours, 
as  she  stated  to  the  motorman.  According 
to  the  motorman's  story,  he  said  to  her  aa 
she  was  leaving  the  car:  "Lady,  won't  you 
remain  on  the  car?  Perhaps  we  will  go  on 
in  a  lew  minutes."  Whereupon  she  said, 
"No,  I  will  go  ahead."  The  motorman  say- 
ing: "W^ell,  be  careful;  there  is  a  trestle  up 
there."  A  passenger  on  the  car  corroborated 
what  the  motorman  said  with  reference  to 
the  trestle.  This,  however,  is  immaterial, 
since  Mrs.  Weitlauf  admitted  she  knew  of 
the  existence  of  the  trestle  a  short  distance 
in  front  of  the  car;  that  she  had  lived  at 
her  present  abode  for  about  three  years, 
and  had  crossed  the  trestle  many  times  bc« 
fore;  that  she  knew  all  about  it,  and  knew 
that  it  was  not  provided  for  people  to 
walk  on. 

After  leaving  the  car,  Mrs.  Weitlauf 
walked  up  Jefferson  street  towards  her 
home,  and,  as  she « was  crossing  the  trestle, 
she  missed  her  footing  on  the  last  step  and 
fell,  breaking  her  arm.  Upon  her  direct 
examination,  Mrs.  Weltfatuf  said:     "I  got 
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off  the  car  and  went  down  the  treetle,  and 
got  over  all  hut  the  last  step  safely,  and 
missed  my  footing,  and  fell  with  my  arm 
tinder  me.'* 

Upon  cross-escamination,  she  further 
said: 

Q.  How  long  have  you  lived  where  you 
now  liveT 

A.  Three  years. 

Q.  Had  you  ever  walked  down  that  track 
before  this  occurrence? 

A*  Yes,  sir. 

Q.  You  knew  there  was  a  trestle  there  T 

A.  Yes,  sir. 

Q.  It  was  dark,  you  sayt 

A.  Yes,  sir. 

Q.  You  knew  that  the  trestle  was  up  off 
the  ground? 

A.  I  knew  it  was  off  the  ground;  I 
thought  I  was  safely  over  it. 

Q.  You  knew  it  was  provided  for  running 
cars  over? 

A.  I  knew  that,  but  it  was  the  only  way 
to  get  home. 

Q.  You  knew  it  was  not  provided  for  peo- 
ple to  walk  over  ? 

A.  I  certainly  did. 

As  above  stated,  Broadway  is  a  construct- 
ed gravel  road  running  parallel  with  Jef- 
ferson street,  there  is  a  board  walkway 
extending  through  Mallory's  yard  to  Broad- 
way, and  Twenty-Eighth  is  a  gravel  road 
crossing  both  Broadway  and  Jefferson 
streets.  Although  Jefferson  street  was  not 
constructed  beyond  Twenty-Fifth  street, 
there  was  a  cinder  path  extending  from  Mal- 
lory  station  back  to  the  gravel  road  at 
Twenty-Eighth  street. 

Mrs.  Weitlauf  was  acquainted  with  Mrs. 
Mallory,  and  knew  of  the  existence  of  the 
walkway  through  the  Mallory  yard.  Mrs. 
Weitlauf  had  therefore  two  safe  ways  by 
which  she  could  have  gone  home:  First, 
she  could  have  gone  through  the  Mallory 
grounds  to  Broadway,  and  thence  out  Broad- 
way to  Thirty-Second  street;  or,  secondly, 
she  could  have  gone  down  the  cinder  path 
to  the  gravel  road  at  Twenty-Eighth  street, 
thence  over  to  Broadwav,  and  out  Broad- 
way  to  Thirty-Second  street.  She  had,  how- 
ever, another  and  more  dangerous  way,  of 
walking  straight  ahead  down  the  railroad 
track  and  across  the  trestle,  which  was  per- 
haps three  squares  shorter  than  the  long- 
est of  the  safe  ways.  She  voluntarily  took 
the  dangerous  path,  and  was  injured.  In 
her  petition,  she  alleges  that  she  was  com- 
pelled to  leave  the  car;  and  that  it  was 
necessary  for  her  to  cross,  and  she  attempt- 
ed to  cross,  the  trestle  over  the  drain  or 
ditch  on  the  right  of  way,  and  thereby  was 
injured.  The  petition  alleged  the  defective 
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construction  of  the  trestle;  but  no  proof 
was  offered  to  sustain  the  allegation. 

The  answer  traversed  the  charge  of  neg- 
ligence upon  the  part  of  the  defendant;  and, 
in  a  second  paragraph,  it  affirmatively  al- 
leged that  Mrs.  Weitlauf  voluntarily  left 
the  car  at  a  point  not  provided  for  receiving 
or  discharging  passengers,  and  of  her  own 
volition  walked  down  the  right  of  way, 
where  she  had  no  right  to  be,  and  was  in- 
jured while  crossing  the  trestle,  thereby 
causing  her  injuries  by  her  own  negligence. 

At  the  close  of  plaintiff's  proof,  as  well 
as  at  the  close  of  all  the  testimony,  the 
defendant  asked  that  the  jury  be  peremp- 
torily instructed  to  find  for  the  defendant; 
but  this  motion  was  overruled,  and  the  trial 
proceeded,  with  the  result  above  indicated. 

In  addition  to  the  above  facts,  there  was 
evidence  tending  to  show  that  the  bad  qual- 
ity of  the  coal  used  in  generating  the  elec- 
tric power  used  by  the  street  car  company 
caused  the  car  to  stop;  and  it  is  contended 
by  the  appellee  that  the  company  was  guilty 
of  negligence  in  that  further  respect.  How- 
ever, under  our  view  of  the  case,  we  do  not 
think  it  necessary  to  discuss  that  feature, 
since  the  plaintiff  can  only  recover  in  case 
her  injury  was  the  proximate  result  of  the 
negligence  of  the  defendant.  Although  the 
company  may  have  been  negligent  in  using 
bad  and  dirty  coal  in  its  furnace,  it  is  not 
liable  if  Mrs.  Weitlauf's  injuries  were 
caused  by  her  own  negligence;  and,  al- 
though the  cause  of  the  car  stopping  was 
probably  the  dirty  and  defective  coal,  the 
stopping  of  the  car  was  not  the  proximate 
cause  of  appellee's  injury.  '*) 

Mrs.  Weitlauf  was  in  no  way  compelled 
to  leave  the  car;  no  indignity  was  offered 
her;  she  received  no  physical  injury  at  the 
hands  of  the  company;  she  was  not  asked 
to  leave  the  car ;  on  the  contrary,  the  motor- 
man  requested  her  to  remain  on  the  car, 
suggesting  that  probably  the  car  would  go 
forward  in  a  few  minutes.  We  have  there- 
fore the  case  of  a  passenger  voluntarily 
leaving  the  car  before  it  reaches  the  pas- 
senger's destination,  and,  while  passing 
along  the  track  and  over  a  trestle  which 
she  knows  exists,  she  steps  "short"  and  falls 
over  the  culvert,  receiving  her  injuries. 
Under  these  facts,  it  is  difficult  to  under- 
stand upon  what  theory  Mrs.  Weitlauf  can 
recover  damages  from  the  company  for  her 
injuries. 

A  common  carrier  must  use  ordinarv  care 
to  carry  its  passenger  to  his  destination  in 
a  reasonable  time;  it  is  not  responsible  for 
delays  which  are  caused  by  accidents  that 
ordinary  care  may  not  guard  against. 
Southern  R.  Co.  v.  Miller,  129  Ky.  102,  110 
S.  W.  351.  And,  while  a  common  carrier 
is  not  an  insurer  as  to  the  time  when  pas- 
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sengers  will  arrive  at  their  destination,  if 
a  failure  to  reach  the  destination  on  sched> 
ule  time  is  due  to  the  negligence  of  the  car- 
rier, it  is  liable  only  for  such  damages  as 
flow  directly  from  the  delay,  and  which  the 
carrier  might  reasonably  have  anticipated 
at  the  time  of  making  the  contract.  They 
are  usually  to  be  measured  by  the  passen* 
ger's  loss  of  time  and  money  expended  by 
reason  of  the  delay.  Nashville  &  N.  R.  Co. 
V.  Spurling,  160  Ky.  819,  170  S.  W.  192, 
Ann.  Cas.  1916A,  487;  Central  of  Georgia 
R.  Co.  V.  Wallace,  49  L.R.A.(N.S.)  429, 
Ann.  Cas.  1915A,  1076,  with  note  (141  Ga. 
51,  80  S.  E.  282)  ;  Morrison  v.  Illinois  C. 
R.  Co.  165  111.  App.  416;  Hayes  v.  Wabash 
R.  Co.  163  Mich.  174,  31  L.R.A.(N.S.)  229, 
128  N.  W.  217;  Morris  v.  Colorado  Midland 
R.  Co.  48  Colo.  147,  31  L.R.A.(N.S.)  1106, 
139  Am.  St.  Rep.  268,  109  Pac.  430,  20  Ann. 
Cas.  1006;  Leclaire  v.  Tacoma  R.  &,  Power 
Co.  62  Wash.  157,  113  Pac,  268. 

Admitting,  for  the  argument,  that  negli- 
gence upon  the  part  of  the  company  was 
shown,  there  remains  the  all-important  ques- 
tion: What  was  the  proximate  cause  of 
Mrs.  Weitlaufs  injuries? 

The  rule  is  stated  as  follows,  in  10  C.  J. 
978:  "As  in  other  cases  of  actionable  neg- 
ligence, in  order  to  hold  the  carrier  liable, 
its  wrongful  act  or  omission  constituting 
negligence  must  have  been  the  direct  and 
proximate  cause  of  the  injury  complained 
of,  and,  if  there  were  other  possible  causes, 
the  question  is  whether  the  negligent  con- 
struction, maintenance,  or  operation  of  the 
premises,  roadbed,  machinery,  or  appliances 
was  the  efficient  and  dominant  cause  pro- 
ducing the  injury.  The  particular  act  of 
negligence  relied  on  as  constituting  the 
grounds  of  recovery  must  have  been  the 
proximate  cause  of  the  injury.  If  the  car- 
rier or  its  employees  were  negligent,  and 
the  injury  resulted  mediately  or  immediate- 
ly from  such  negligence,  then  the  carrier 
is  liable,  although  there  may  have  been  an 
intervening  cause  not  chargeable  to  the  car- 
rier's fault,  except  in  cases  where,  although 
the  carrier  is  negligent,  there  is  an  inter- 
vening independent  cause  for  the  injury,  not 
the  result  of  the  carrier's  negligence  or  other 
wrong;  in  such  case,  the  carrier  is  not  lia- 
ble. Thus,  where  the  passenger  is  not  given 
a  reasonable  opportunity  to  alight,  but  is 
carried  past  his  destination  or  the  proper 
place  for  alighting,  the  carrier  will  not  be 
liable  for  injury  suffered  by  the  passenger 
after  alighting  without  injury,  if  the  sub- 
sequent injury  is  not  such  as  could  have 
l)een  anticipated  as  the  result  of  being  car- 
ried beyond  the  place  for  alighting,  and  is 
not  in  itself  due  to  any  fault  of  the  car- 
rier, although,  if  the  place  or  circumstances 
are  not  proper  for  the  alighting  of  the  pas- 
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senger,  the  carrier  will  be  liable  for  injuries 
naturally  resulting  from  his  getting  off 
there." 

"Proximate  cause"  may  be  defined  as  that 
w^hich,  in  a  natural  and  continuous  se- 
quence, unbroken  by  any  new  cause,  pro- 
duces an  event,  and  without  which  the  event 
would  not  have  occurred.  The  "proximate 
cause"  is  that  which  is  nearest  in  the  order 
of  responsible  causation.  Butcher  v.  West 
Virginia  &  P.  R.  Co.  37  W.  Va.  180,  18 
L.R.A.  519,  16  S.  E.  457;  Lutz  v.  Atlantic 
&  P.  R.  Co.  6  N.  M.  496,  16  L.R.A.  819,  30 
Pac.  912.  It  is  that  which  stands  next  in 
causation  to  the  effect,  not  necessarily  in 
time  or  space,  but  in  causal  relation.  Pull- 
man Palace  Car  Co.  v.  Laack,  143  111.  242, 
18  L.R.A.  215,  32  N.  E.  285,  14  Am.  Neg. 
Cas.  291;  Claflin  v.  Houseman,  93  U.  S. 
130,  23  L.  ed.  833. 

In  East  Tennessee,  V.  &  G.  R.  Co.  v.  Lock- 
hart,  79  Ala.  315,  the  rule  is  well  stated,  as 
follows:  '^Negligence  and  wrongful  conduct 
having  been  established,  the  general  rule  is 
that  the  defendant  is  liable  for  the  natural 
and  proximate  damages  resulting  therefrom, 
— such  consequences  as  might  probably  en- 
sue in  the  natural  and  ordinary  course  of 
events.  Though  the  defendant  is  not  respon- 
sible for  any  events  produced  by  independ- 
ent intervening  circumstances,  which  have 
no  connection  with  the  primary  act,  if  the 
intervening  agencies  are  put  in  operation 
by  the  wrongful  act  of  the  defendant,  the 
injuries  directly  produced  by  such  agencies 
are  proximate  consequences  of  the  primary 
cause,  though  they  may  not  have  been  con- 
templated or  foreseen.  The  relation  of 
cause  and  effect  between  the  tortious  act 
and  the  intervening  agencies  being  shown, 
the  same  relation  between  the  primary 
wrong  and  the  subsequent  injuries  is  also 
established;  the  first  wrongful  act  operat- 
ing through  a  succession  of  circumstances, 
each  connected  with,  and  originated  by,  the 
next  preceding." 

In  Louisville  v.  Hart,  143  Ky.  171,  35 
L.R.A.(N.S.)  207,  136  S.  W.  212,  this  court 
approved  the  definition  of  Judge  Cooley  that 
"proximate  cause"  must  be  the  legitimate 
sequence  of  the  thing  amiss.  In  other 
words,  the  law  always  refers  the  injury  to 
the  proximate,  not  the  remote,  cause.  A 
more  extended  definition  or  explanation  of 
"proximate  cause"  is  found  in  Milwaukee  & 
St.  P.  R.  Co.  V.  Kellogg,  94  U.  S.  469,  24 
L.  ed.  256,  as  follows:  "The  question  al* 
ways  is:  Was  there  an  unbroken  connec- 
tion between  the  wrongful  act  and  the  in- 
jury,— ^a  continuous  operation?  Did  the 
facts  constitute  a  continuous  succession  of 
events,  so  linked  together  as  to  make  a 
natural  whole,  or  was  there  some  new  and 
independent  cause  intervening  between  the 
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wrong  and  the  injury?  It  is  admitted  that 
the  rule  is  difficult  of  application.  But  it 
is  generally  held  that,  in  order  to  warrant 
a  finding  that  negligence,  or  an  act  not 
amounting  to  wanton  wrong,  is  the  proxi* 
mate  cause  of  an  injury,  it  must  appear 
that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  or  wrong- 
ful act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  cir- 
cumstances.'' 

In  support  of  the  ruling  of  the  lower 
court,  appellee  relies  upon  Louisville  &  N. 
R.  Co.  V.  Keller,  104  Ky.  760,  47  S.  W.  1072, 
6  Am.  Neg.  Rep.  398;  Kentucky  &  I.  Bridge 
&  R.  Co.  V.  Buckler,  125  Ky.'24,  8  L.R.A. 
<N.8.)  555,  128  Am.  8t.  Rep.  234,  100  B. 
W.  328;  Southern  R.  Co.  v.  Miller,  129  Ky. 
98,  110  S.  W.  351;  Louisville  &  N«  R.  ft 
Lighting  Co.  v.  Comley,  169  Ky.  11,  183  S. 
W.  207;  and  other  cases  of  that  character. 
None  of  those  cases,  however,  are  applica- 
ble under  the  facts  of  this  case.  In  the 
Keller  Case  the  plaintiff  was,  at  the  end  of 
her  journey,  put  off  a  train  in  a  storm,  with 
the  way  to  the  depot  obstructed  so  as  to 
prevent  her  reaching  shelter  from  the  rain 
and  hail,  thus  showing  negligence  upon  the 
part  of  the  company,  and  injury  as  its 
natural  and  proximate  result.  In  the  Mil> 
ler  Case,  he  was  required  to  spend  the  night 
in  the  caboose  of  a  freight  car,  which  was 
so  negligently  heated  as  to  expose  Miller 
to  the  inclement  weather,  thereby  causing 
his  illness.  In  allowing  him  to  recover,  the 
court  said  the  immediate  cause  of  Miller's 
illness  was  his  exposure  during  the  night  in 
the  caboose,  and  unquestionably  his  ex- 
posure and  consequent  illness  was  the  nat- 
ural and  reasonable  consequence  of  the  rail- 
way company's  failure  to  transport  him  to 
his  destination  within  a  reasonable  time.  In 
the  Buckler  Case,  the  plaintiff  was  carried 
beyond  his  station,  and  was  directed  by  the 
conductor  to  alight  and  walk  back  along 
the  track  to  a  certain  light  and  then  leave 
the  track.    In  following  these  instructions, 


Buckler  was  injured.  He  was  allowed  to 
recover  because  his  injuries  were  directly 
caused  by  the  negligence  of  the  company  in 
carrying  him  beyond  his  station,  and  in  di- 
recting him  to  retrace  his  steps  over  an 
unknown  and  dangerous  path.  In  the  Crom- 
1^  Case,  the  plaintiff  was  required  to  leave 
the  car  at  night  and  before  the  completion 
of  her  journey;  these  were  the  elements 
upon  which  her  recovery  was  based. 

But,  in  the  case  before  us,  Mrs.  Weitlauf 
was  not  carried  beyond  her  station,  she  was 
not  directed  or  asked  to  leave  the  car,  and 
no  directions  were  given  her  in  any  way. 
Upon  the  contrary,  the  motorman  requested 
her  to  remain  upon  the  car.  Furthermore, 
when  she  left  the  car,  instead  of  taking  a 
safe  route,  which  was  open  and  known  to 
her,  she  took  an  unsafe  route,  with  which 
she  was  well  acquainted,  and  thereby  in- 
vited the  accident  which  befell  her.  The 
only  respect  in  which  the  company  failed  to 
carry  out  its  contract  was  to  carry  her  to 
her  destination,  but  that  did  not  constitute 
a  tort.  Mrs.  Weitlauf,  having  suffered  no 
personal  injury,  insult,  or  indignity  at  the 
hands  of  the  company  or  its  agents,  her  ac- 
tion was  founded  in  contract,  not  in  tort. 
Spurling  Case,  160  Ky.  819,  170  S.  W.  192, 
Ann.  Cas.  1916A,  487 ;  4  R.  C.  L.  1090. 

In  order  for  the  company  to  be  liable, 
Mrs.  Weitlauf 's  injuries  must  have  been  the 
direct  and  proximate  result  of  negligence 
upon  the  part  of  the  company;  but,  instead 
of  that  being  true,  it  cannot  be  doubted 
that  her  injuries  were  the  direct  result  of 
her  own  negligence.  Under  the  well-estab- 
lished rule  that  a  peremptory  instruction 
is  proper  when,  after  admitting  every  fact 
shown  by  the  plaintiff's  evidence  to  be  true> 
as  well  as  all  reasonable  inferences  that  can 
be  drawn  therefrom,  the  plaintiff  has  failed 
to  establish  her  case,  the  defendant's  mo- 
tion for  a  directed  verdict  siiould  have  been 
sustained.  Southern  R.  Co.  v.  Goddard,  121 
Ky.  567,  89  S.  W.  675,  12  Ann.  Cas.  116. 

Judgment  reversed. 


Annotation — Liability  of  carrier  for  personal  injuries  to  passenger  who  at- 
tempts to  reach  his  destinaticm  by  other  means  because  of  delay  or 
ig  of  car  or  train. 


There  are  but  few  eases  strictly  in 
point  upon  the  question  outlined  in  the 
title,  but  a  number  of  analogous  situa- 
tions have  been  dealt  with  in  previous 
annotations. 

Thus,  for  liability  to  passenger  for  de- 
fault or  delay  in  running  railroad  train, 
see  the  notes  to  Hansley  v.  Jamesville  & 

W.  R.  Co.  32  L.B.A.  543,  and  to  Central 
L.RJ1.1917F. 


of  Georgia  R.  Co.  v.  Wallace,  49  L.R.A. 
(N.S.)  429. 

For  measure  of  damages  for  carrying 
passenger  beyond  destination,  see  the 
notes  to  Dalton  v.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  17  L.R.A.(N.S.)  1226,  and  to 
Ft.  Smith  &  W.  R.  Co.  v.  Ford,  41  L.R.A. 
(N.S.)  745. 

For  the  question  as  to  what  injuries 
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may  be  deemed  the  proximate  result  of 
discharging  passenger  at  improper  place, 
or  one  not  his  destination,  see  the  note  to 
Georgia  R.  &  Electric  Go.  v.  McAllister, 
7  L.R.A.(N,S.)  1177. 

As  to  damage  incident  to  attempt  to 
reach  destination  by  other  means  as  an 
element  of  recovery  for  failure  to  stop 
train  fQr  intending  passenger,  see  the 
note  to  International  &  G.  N.  R.  Co.  v. 
Addison,  8  L.R.A.(N.S.)  880. 

The  decision  in  Paducah  Traction  Co. 
V,  Weitlauip,  ante,  353,  is  clearly  cor- 
rect by  reason  of  the  contributory  negli- 
gence of  the  plaintiff.  The  situation  was 
somewhat  analogous  to  that  of  a  per- 
son who,  haying  choice  of  ways,  chooses 
the  one  which  he  knows  to  be  dangerous, 
and  then  attempts  to  hold  the  munici- 
pality for  his  injuries.  See  the  note  to 
Lemer  v.  Philadelphia,  21  L.R.A.(N.S.) 
659. 

In  Southern  R.  Co.  v.  Miller  (1908) 
129  Ky.  98, 110  S.  W.  351,  the  plaintiff's 
train,  after  a  long  delay,  stopped  in  the 
train  yard,  but  at  some  distance  from 
the  station,  and  the  plaintiff  got  off  and 
walked  home,  getting  his  feet  wet  and 
becoming  ill;  and  he  alleged  that  there 
were  bad  conditions  of  alternating  cold 
and  heat  in  the  car.  In  reversing  a  judg- 
ment for  the  plaintiff  the  court,  inter 
alia,  stated  that  on  another  trial  the 
court  should  instruct  the  jury  that  if, 
when  there  was  no  n^ligence  delaying 
the  train,  the  plaintiff  voluntarily  left 
the  train  and  walked  to  the  station,  the 
defendant  was  not  responsible  for  any 
sickness  brought  upon  him  by  the  walk. 
The  court  said:  ''If,  rather  than  wait 
for  the  train  to  get  down  to  the  station, 
the  plaintiff  walked  to  it,  when  there 
was  no  negligence  on  the  part  of  the 
railroad  company  causing  the  delay,  the 
defendant  would  not  be  responsible  for 
any  sickness  brought  upon  him  by  reason 
of  the  walk."  (On  a  second  trial  there 
was  a  judgment  for  the  plaintiff,  which 
was  affirmed  in  (1909)  —  Ky.  — ,  120 
S.  W.  278.) 

The  following  cases,  while  not  strictly 
within  the  scope  of  this  note,  are  of  in- 
terest in  this  connection: 

In  Pickens  v.  South  Carolina  &  G.  R. 
Co.  (1898)  54  S.  0.  498,  32  S.  E.  567,  it 
appeared  that,  owing  to  the  defendant's 
failure  to  provide  transportation,  the 
plaintiff  was  compelled  to  get  off  at  an 
intermediate  station,  and,  in  consequence 
of  its  lack  of  heat  and  of  boisterous  ne- 
groes, she  left  the  station  to  seek  accom- 
modations, and  while  on  the  way  to  do 
so  was  caught  by  a  sudden  storm  and 

made  ill.  In  reversing  a  judgment  for 
L.R.A.1017F. 


the  plaintiff  on  other  grounds,  it  was  held 
that  the  damages  from  the  storm  were 
not  too  remote.  The  court  said :  ^'Leav- 
ing the  depot  was  the  natural  conse- 
quence of  the  defendant's  failure  to  pro- 
vide transportation  for  the  plaintiff  from 
Aiken  to  Edgefield;  and  in  view  of  the 
frequency  and  suddenness  with  which 
storms  arise  in  this  country,  it  cannot  be 
said  that  the  injury  from  the  storm  was 
'the  intervention  of  any  such  extraordi- 
nary result  as  that  the  usual  course  of 
nature  should  seem  to  have  been  depart- 
ed from;'  at  least,  this  was  a  question  to 
be  determined  by  the  jury." 

Where  a  traction  company  sells  tick* 
ets  to  the  center  of  the  city  of  destina- 
tion without  informing  its  passengers 
that  its  train  will  go  no  farther  than 
the  outskirts,  and  compels  a  passenger 
to  get  off  in  a  storm  in  the  middle  of  the 
night,  3  miles  from  the  station,  and  she 
has  to  walk  a  considerable  distance  be- 
fore finding  a  conveyance  to  take  her  to 
shelter,  and  is  made  ill  by  the  experi* 
ence,  the  company  will  be  liable  in  tort. 
Louisville  &  N.  R.  &  Lighting  Co.  v. 
Comley  (1916)  169  Ky.  11,  183  S.  W. 
207,  where  the  court  said:  ''When  the 
contract  of  carriage  is  broken  in  such 
manner  as  to  be  tortious,  as  when  no 
effort  is  made  by  the  carrier  to  look 
after  the  safety  or  comfort  of  the  pas* 
senger,  and  the  situation  is  such  that 
the  passenger  cannot  find  safe  and  com- 
fortable accommodations  by  the  exer- 
cise of  reasonable  care,  and  suffers  in- 
jury in  consequence  thereof,  the  damage 
should  be  assessed  under  the  tort  rule, 
and  the  carrier  must  compensate  him 
not  only  for  lost  time  and  expense  in- 
curred, but  for  such  inconvenience,  dis- 
comfort, injury,  or  illness  as  follows 
directly  from  its  acts." 

The  act  of  a  carrier,  who  had  con- 
tracted to  take  the  plaintiff  to  her  resi- 
dence, in  setting  her  down  from  his 
omnibus  on  a  main  street  of  the  city, 
during  the  daytime,  and  at  a  point  about 
a  mile  from  her  home,  is  not  the  proxi- 
mate cause  of  an  injury  to  her  health  re- 
sulting from  a  cold  contracted  by  her  in 
walking  home,  where  the  point  at  which 
she  was  left  was  on  the  line  of  a  street 
railway  which  passed  close  to  her  resi- 
dence, and  she  was  young,  in  good  health, 
warmly  clad,  and  accompanied  by  an 
intimate  friend.  Francis  v.  St.  Louis 
Transfer  Co.  (1877)  5  Mo.  App.  7. 

In  Leclaire  v.  Tacoma  R.  &  Power  Co. 
(1911)  62  Waah.  157, 113  Pac.  268,  where 
a  traction  company,  on  account  of  its 
inability  to  collect  fare  from  other  pas- 
sengers, left  the  car  in  which  the  plain- 
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tiff  was  riding  on  a  aiding,  and  in  the 
middle  of  the  night  she  obtained  a  team 
and  wagon  which  took  her  home,  and 
she  contracted  a  slight  cold,  the  appel- 
late court  reduced  the  damages  in  her 
f Avor  from  $750  to  $100. 

While  beyond  the  scope  of  this  note, 
reference  may  also  be  made  to  Hobbs  v. 
London  &  S.  W.  R.  Co.  (1876)  L.  R. 
10  Q.  B.  Ill,  44  L.  J.  Q.  B.  N.  S.  49,  32 
L.  T.  N.  S.  352,  23  Week.  Rep.  520,  5 
£ng.  Rul.  Cas.  381,  where  the  plaintiffs 
took  the  defendant's  midnight  train, 
represented  to  be  for  Hampton  Court, 
but  which  went  in  another  direction,  and 
the  plaintiffs  were  taken  to  a  station 
several  miles  distant,  and,  being  unable 
to  get  a  conveyance  or  accommodation, 
they  walked  home  several  miles  in  the 
rain,  and  one  of  them  took  cold.  It  was 
held  that  the  verdict  for  the  plaintiffs 


for  £8  damages  for  inconvenience  must 
Btand,  but  that  another  part  of  the  ver- 
dict for  £20,  damages  from  taking  cold, 
must  be  set  aside.  Hobbs  v.  London  & 
-S.  W.  R.  Co.  (Eng.)  supra.  Cockburn, 
Ch.  J.,  said:  ''Again,  the  party  is  en- 
titled to  take  a  carriage  to  his  home. 
Suppose  the  carriage  overturns  or 
breaks  down,  and  the  party  sustains 
bodily  injury  from  either  of  those 
causes^  it  might  be  said:  'If  you  had 
put  me  down  at  my  proper  place  of 
destination,  where  by  your  contract  you 
engaged  to  put  me  down,  I  should  not 
have  had  to  walk  or  to  go  from  Esher 
to  Hampton  in  a  carriage,  and  I  should 
not  have  met  with  the  accident  in  the 
walk  or  in  the  carriage,"'  stating  that 
such  an  accident  would  be  too  remote 
for  damages.  B.  B.  B. 


MICHIGAN  SUPREME   COURT. 

ESTELLA  CULLEY,  Appt., 

V. 

FORREST  C.  BADGLBY. 

(—  Mkh.  — ,  1«3  N.  W.  33,) 

Attorney  and  client  —  allowance  of  fees 
—  effect  on  contract  obli juration. 

An  allowance  of  attorney's  fees  out  of  the 
husband's  estate  under  the  statute  in  a  di- 
vorce proceeding  upon  application  of  the 
wife  does  not  relieve  her  of  her  contract 
obligation  to  compensate  her  attorney  for 
his  services  in  such  proceeding. 
For  other  cases,  see  Aitom^Sj  II.  e^  1,  in 

Dig.  1-^2  N.  8. 

(May  31,  1917.) 

APPEAL  by  plaintiff^  upon  case  made, 
from  a  judgment  of  the  Circuit  Court 
for  Jackson  County  in  her  favor  for  a  less 
amount  than  claimed  in  an  action  brought 
to  recover  certain  monevs  in  defendant's 
possession  alleged  to  belong  to  plaintiff.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Grove  H.  Wolcott,  for  appellant: 

A  solicitor  employed  by  a  married  woman 
in  a  divorce  case,  after  having  had  an  al- 
lowance for  his  fees  made  by  the  court  out 
of  the  husband's  estate,  cannot  make  any 
further  claim  for  compensation  by  the  wife. 

Wolcott  V.  Patterson,  100  Mich.  227,  24 
L.R.A.  629,  43  Am.  St.  Rep.  456,  58  N.  W. 
1006;  Jordan  v.  Westerman,  62  Mich.  170, 
4  Am.  St.  Rep.  836,  28  N.  W.  826;   Bloss 

Note.  —  As  to  liability  of  married  woman 
for  legal  services  in  divorce  suit,  see  anno- 
tation following  this  caae,  post,  362. 
L.R.A.1917F. 


V.  Bloss,  187  Mich.  425,  153  N.  W.  666; 
Allen  V.  Allen,  188  Mich.  532,  166  N.  W. 
488. 

Mr.  Forrest  C.  Badgley,  in  propria  per- 
sona, and  Messrs.  Wilson  A  Cobb,  for  i^- 
pellee : 

Plaintiff  made  an  express  contract  with 
the  defendant,  which  is  conclusively  estab- 
lished. She  had  the  power  to  make  such 
contract,  and  she  thereby  obligated  herself. 

Wolcott  V.  Patterson,  100  Mich.  227,  24 
L.R.A.  629,  43  Am.  St.  Rep.  466,  58  N.  W. 
1006;  Dietrich  v.  Hoefelmeir,  128  Mich.  145, 
87  N.  W.  Ill;  Cadman  v.  Markle,  76  Mich. 
448,  6  L.R.A.  707,  43  N.  W.  315;  Bolthouse 
V.  De  Spelder,  181  Mich.  163, 147  N.  W.  589; 
State  ex  rel.  Arthur  v.  Superior  Ct.  68 
Wash.  97,  107  Pac.  876. 

Stone,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  cer- 
tain moneys  in  the  defendant's  possession 
alleged  to  belong  to  the  plaintiff.  The  plea 
was  the  general  issue,  with  notice  of  claim 
of  lien  for  attorneys'  fees  and  tender. 

The  case  is  brought  here  by  the  plaintiff 
upon  case  made,  and*from  the  statement  of 
facta  we  glean  the  following:  The  plain- 
tiff, having  trouble  with  her  husband  in  the 
summer  of  1911,  employed  the  defendant,  a 
practising  attorney,  to  institute  proceedings 
against  her  husband  to  dissolve  the  mar- 
riage, and  obtain  permanent  alimony.  At 
the  time  of  defendant's  employment,  accord- 
ing to  his  testimony,  plaintiff  asked  him 
what  he  would  charge  her  for  his  services. 
He  told  her  that,  inasmuch  as  the  services 
he  might  be  called  upon  to  perform  were  a 
matter  of  great  uncertainty,  he  could  not 
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in  advance  advise  her  as  to  the  amount  he 
would  charge.  He  further  stated  to  her 
that  he  might  he  ahle  to  effect «  settlement 
with  her  hushand;  and,  if  bo,  the  charge 
would  he  small.  On  the  other  hand,  if  liti- 
gation ensued,  he  could  give  her  no  assur- 
ance on  the  subject,  beyond  saying  that  he 
would  expect  such  compensation  as  his  serv- 
ices were  reasonably  worth;  that,  with  this 
understanding  on  his  part,  defendant  under- 
took to  negotiate  a  settlement  with  the  hus- 
band, but,  this  proving  unavailing,  in  Sep- 
tember, 1911,  the  defendant,  acting  as  plain- 
tiff's solicitor,  prepared  and  filed  a  bill 
of  complaint  to  dissolve  the  marriage  rela- 
tion and  obtain  permanent  alimony. 

The  plaintiff  made  the  claim  in  her  testi- 
mony that  the  defendant  from  the  outset, 
with  reference  to  his  employment,  assured 
her  that  her  husband  would  have  to  pay  all 
of  the  expenses  of  the  divorce  suit,  includ- 
ing his  fees.  On  July  17,  1911,  according  to 
defendant's  testimony,  plaintiff  wrote  him  a 
letter,  in  which  she  said  tliat  she  was  going 
to  get  another  attorney,  and  that  her  at- 
torneys would  have  to  get  their  pay  out  of 
her  husband,  as  she  had  no  means.  Defend- 
ant testified  that  the  first  time  plaintiff 
came  into  his  office  after  the  letter  was  re- 
ceived he  asked  her  what  she  meant  by  it, 
to  which  she  replied:  "What  I  meant  by 
that  was  all  I  had  was  this  40  acres  of  land 
out  there,  and  if  we  get  into  a  lawsuit  with 
Mr.  Culley,  and  if  we  don't  win  the  case, 
I  don't  know  how  I  could  pay  my  lawyers; 
I  wouldn't  have  anything  to  pay  with." 

To  which  defendant  replies:  "Of  course, 
if  we  don't  win  this  lawsuit,  my  charge  to 
you  will  be  very  reasonable  and  very  small. 
If  we  do  succeed  in  this  case,  I  shall  ex- 
pect you  to  pay  what  the  service  is  worth." 

A  hearing  of  the  divorce  case  was  had, 
which  resulted  in  a  decree  in  favor  of  the 
plaintiff.*  The  trial,  with  the  hearings  later 
held  for  the  purpose  of  determining  the 
value  of  the  property  of  the  defendant  in  the 
divorce  case,  covered  a  period  of  fourteen 
days.  The  decree  in  the  divorce  case  re- 
quired the  defendant  therein  to  pay  the 
plaintiff  herein  $2,600  in  cash,  and  also  to 
convey  to  her  80  acres  of  land,  or  at  his 
option  pay  complainant  $4,400,  and  also  a 
solicitor's  fee  of  $300  and  the  taxed  costs. 

The  husband  appealed  to  this  court.  The 
stenographer's  transcript  of  testimony 
covered  1,136  pages,  making  a  printed  record 
of  531  pages. 

After  the  case  had  been  appealed  to  this 
court,  the  plaintiff  filed  her  petition,  in 
which  she  stated  that  she  was  informed  bv 
her  solicitors  that  they  should  be  paid  at 
that  time  at  least  $750  to  apply  on  their 
services  already  rendered,  and  to  be  ren- 
dered in  the  preparation  of  the  case  for  hear- 
L.R.A.1917F. 


ing  in  this  court,  and  the  final  argument 
thereof,  and  in  addition  thereto  an  allow- 
ance of  $50  to  cover  the  expense  of  printing 
briefs.  In  both  petitions  filed  in  the  circuit 
court  for  temporary  alimony  and  in  the 
petition  filed  in  this  court  the  plaintiff 
stated  that  the  only  property  she  had  was 
40  acres  of  land,  subject  to  a  life  estate  of 
her  mother,  and  also  subject  to  a  lien  of  a 
mortgage  upon  which  there  was  due  $1,600; 
that  she  had  no  income,  and  would  be  unable 
to  prosecute  the  case  and  defray  the  costa 
and  expenses  attending  the  same  without 
assistance  from  the  defendant  therein. 

Upon  a  hearing  of  the  petition  filed  in 
this  court  an  order  was  made  requiring  the 
said  Culley  to  pay  a  solicitor's  fee  of  $100 
and  $50  to  cover  the  cost  of  printing  briefs. 
This  money  was  paid  to  the  defendant  h^e- 
in,  who  immediately  paid  one  half  of  the 
solicitor's  fee  to  Mr.  Noon,  an  attorney  who 
was  employed  by  the  plaintiff  after  the  di* 
vorce  suit  was  pending,  to  aasist  in  the 
litigation. 

The  decree  of  the  circuit  court  was  af- 
firmed by  this  court  with  costs.  Culley  v. 
Culley,  189  Mich.  496,  155  N.  W.  401. 

After  the  decree  of  this  court  some  contro- 
versy arose,  the  plaintiff  herein  claiming 
that  Mr.  Culley  had  forfeited  his  option  to 
pay  the  sum  of  $4,400  in  lieu  of  conveying 
to  her  the  land.  In  the  meantime  there  had 
been  'turned  over  to  the  defendant  herein 
$7,460,  in  which  amount  was  included  the 
attorney's  fee  allowed  by  the  circuit  court 
and  this  court. 

Afterwards  the  present  counsel  for  the 
plaintiff,  having  satisfied  himself  that  the 
plaintiff  was  not  entitled  to  the  land  in 
question,  requested  the  defendant  herein  to 
turn  over  to  him  the  $4,400  paid  by  Culley 
in  lieu  of  such  land,  which  was  done,  and 
the  plaintiff  thereupon  conveyed  the  land 
to  Culley.  This  suit  w^as  brought  to  recover 
the  money  in  defendant's  possession,  $2,610, 
less  $400  awarded  by  the  courts  as  solicitors' 
fees,  being  $2,210. 

While  the  controversy  about  the  land  waa 
on  the  plaintiff  made  inquiry  as  to  the 
charge  \^ich  her  attorneys,  the  defendant 
and  Mr.  Noon,  would  make  against  her  for 
services.  She  was  then  informed  by  the  de- 
fendant that  he  had  received  some  money 
for  expenses,  and  $75  of  the  attorney's  fee, 
being  $25  allowed  by  the  circuit  court,  and 
one  half  of  the  amount  allowed  by  the  su- 
preme court,  and  $300  allowed  by  the  cir- 
cuit court,  and  that  his  charge  would  be 
$1,000,  giving  her  credit  for  $400  solicitors' 
fees  allowed  by  the  court.  Mr.  Noon  In- 
formed her  that  his  charge  would  be  $500, 
less  a  credit  of  $50  which  he  had  received 
from  the  defendant,  being  one  half  of  the 
solicitor's  fee  allowed  by  the  supreme  court 
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Upon  receipt  of  this  inlonnation  plaintiff 
replied:  '^X  understood  you  would  get  your 
pay  out  of  Mr.  Culley." 

Before  the  date  on  which  settlement  was 
to  be  made  plaintiff  consulted  Mr.  Wolcott, 
her  attorney  in  this  suit,  and,  through  him, 
made  written  demand  upon  defendant  for 
the  money  in  his  possession,  less  $400  solic- 
itors' fees  allowed  by  the  court,  and  gave 
notice  to  him  that  he  was  discharged  as  her 
attorney.  A  few  days  later  defendant  paid 
to  Mr.  Noon  $450  from  the  funds  in  his 
hands,  but  without  any  authority  from  the 
plaintiff,  and  deducted  from  the  balance  the 
amount  of  his  charge  of  $1,000  less  $400, 
and  tendered  to  Mr.  VVolcott,  who  was  au- 
thorized to  receive  the  money,  the  balance 
of  the  money  in  his  hands,  in  gold,  the 
amount  of  the  tender  being  $1,610,  which 
was  refused,  and  suit  was  brought. 

Upon  the  trial  the  plaintiff  claimed  and 
testified  that  she  had  a  bargain  with  defend- 
ant which  in  effect  was  that  he  should  rep- 
resent her  in  said  litigation,  and  take  as 
payment  for  hi^  services  such  sums  as  were 
allowed  by  the  court  for  attorneys'  fees. 
The  defendant  denied  that  such  agreement 
was  ever  made,  and  testified  that  an  agree- 
ment was  made  with  the  plaintiff  that  he 
would  charge  her  what  his  services  were 
worth.  The  trial  court  submitted  the  con- 
troversy to  a  jury  to  find  what  the  bargain 
was.  The  instructions  were  plain  and  speci- 
fic that,  if  the  bargain  was  as  claimed  by 
the  plaintiff,  the  tender  was  not  sufficient, 
and  the  plaintiff  would  be  entitled  to  a 
verdict  for  $2,210;  that,  if  the  contract  was 
as  claimed  by  the  defendant,  the  tender  was 
Bofficient,  and  the  plaintiff  would  be  en- 
titled to  a  verdict  for  $1,610.  The  jury 
found  the  contract  to  be  as  claimed  by  the 
•defendant,  and  returned  a  verdict  for  the 
plaintiff  in  the  latter  sum. 

That  defendant's  charge  for  services  was 
reasonable  was  not  disputed  at  the  trial; 
the  plaintiff  contending  that,  the  courts  hav- 
ing awarded  certain  sums  of  money  in  the 
way  of  solicitors'  fees,  the  defendant  was 
obliged  to  accept  such  awards  in' full  pay- 
ment and  satisfaction  of  his  services,  re- 
gardless of  the  vahie  of  such  services  or  any 
contract  between  the  parties. 

At  the  close  of  the  evidence  plaintiff 
moved  for  a  directed  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $2,210,  on  the 
ground  that,  the  defendant  having  had  an 
allowance  for  solicitors'  fees,  conceded  to 
be  $400,  out  of  the  property  of  the  defend- 
ant in  the  divorce  case,  and  the  defendant 
having  received  the  same,  he  could  not  claim 
anything  further  of  the  plaintiff.  The  court, 
under  the  statute,  reserved  decision  thereon, 
and  the  jury  rendered  the  verdict  above 
state.  Plaintiff's  attorney  also  requested 
L.R.A.1917F. 


the  court  to  charge  the  jury  that  the  de- 
fendant, having  had  solicitors'  fees  allowed 
by  the  court,  conceded  to  be  $400,  could  not 
claim  anything  further  from  the  plaintiff. 
This  request  was  refused.  Later  plaintiff 
brought  up  for  hearing  said  motion  for 
judgment  thereon  in  favor  of  the  plaintiff 
for  $2,210  notwithstanding  said  verdict, 
which  motion  was  denied,  and  judgment 
was  rendered  for  the  amount  of  the  verdict, 
with  costs  to  the  defendant. 

Under  appropriate  assignments  of  error 
counsel  for  appellant  says:  "The  sole  ques- 
tion for  consideration  by  this  court,  upon 
the  agreed  facts,  seems  to  be  whether  or  not 
a  solicitor  employed  by  a  married  woman 
in  a  divorce  ease,  after  having  had  an  al- 
lowance for  his  fees  made  by  the  court  out 
of  the  husband's  estate,  can  make  any 
further  claim  for  compensation  by  the  wife. 
The  question  has  never  been  directly  raised 
in  this  court  before,  to  the  knowledge  of 
plaintiff's  counsel." 

Our  attention  is  called  to  §  8628,  Comp. 
Laws,  and  its  construction  in  Wolcott  v. 
Patterson,  100  Mich.  227,  24  L.R.A.  629,  43 
Am.  St.  Rep.  456,  68  N.  W.  1006,  and  Jordan 
V.  Westerman,  62  Mich.  170,  4  Am.  St.  Rep. 
836,  28  N.  W.  826.  It  is  urged  that,  when 
an  attorney  receives  the  allowance  made  by 
the  court  out  of  the  husband's  estate,  his 
entire  compensation  is  provided  for,  and  he 
has  no  right  to  insist  tliat  the  wife  shall 
turn  over  to  him  a  part  of  her  alimony  to 
make  good  what  he  considers  inadequate 
pay  for  his  services.  We  understand  counsel 
for  appellant  to  claim  that,  no  matter  what 
the  contract  was,  when  the  application  was 
made  to  the  court  for  this  eotmpensation, 
and  it  was  allowed  and  paid  defendant,  he 
thereby  waived  any  other  or  further  claim 
against  the  plaintiff.  The  facts  are  that 
the  plaintiff  applied  to  the  courts  for  re- 
lief under  the  statute  cited,  and  not  the  de- 
fendant. We  do  not  think  that  by  such  ap- 
plication the  plaintiff  could  be  relieved  of 
her  contract  with  the  defendant,  as  found 
by  the  jury.  We  have  read  the  cases  cited 
by  appellant  with  care,  and  do  not  think 
that  they  support  the  position  claimed.  In 
the  Wolcott  Case  thb  court  said:  "The 
statute  clearly  indicates  that  such  proceed- 
ings are  to  be  maintained  at  the  cost  of  the 
wife,  unless  the  court  shall  relieve  her  of 
such  cost  by  an  order  for  expense  money  to 
be  paid  by  her  husband." 

In  this  court  the  order  was  made  on  "ac- 
count of"  attorneys'  fees,  and  we  do  not 
think  that  this  record  shows  that  the  sums 
ordered  paid  were  to  ^'relieve"  her  from  such 
cost,  or  from  her  contract  with  defendant. 
In  the  Wolcott  Case  we  also  said:  "It 
would  seem  to  follow  logically  that,  having 
the  power  to  bring  suit,  and  being  in  such 
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iiiit  responsible  for  cobU,  slie  must  be  held 
competent  to  contract  for  the  services  of  an 
attorney  to  represent  her  rights.  We  think 
the  right  to  contract  for  such  services  is 
necessarily  incident  to  and  included  in  her 
right  to  bring  suit.** 

We  think  it  was  the  defendant's  duty,  in 
representing  his  client,  to  obtain,  in  the  way 
of  costs  and  expenses,  what  he  in  fairness 
could  obtain  at  the  hands  of  the  court,  to 
the  end  that  his  client  might  to  that  exent 
be  relieved.  Did  he,  by  performing  this 
duty,  vitiate  his  contract  with  the  plaintiff, 
which  entitled  him  to  a  fair  compensation 
for  the  services  rendered?  We  think  not. 
It  would  be  imfortunate  for  the  client  if 
this  were  so;  for  no  married  woman  would 
be  able  to  have  a  contract  with  her  counsel, 
and  be  at  liberty  to  apply  to  the  court  for 
aid  under  the  statute,  without  thus  abro- 
gating the  contract. 

In  McCurdy  v.  Dillon,  135  Mich.  678,  98 
N.  W.  746,  it  was  held  that  a  contract  be- 
tween an  attorney  and  a  married  woman  by 
which  the  attorney  should  receive  as  com- 
pensation for  his  services  a  certain  per  cent 
of  the  alimony  to  be  allowed  in  the  case  is 
void,  as  contrary  to  public  policy,  following 
Jordan  v.  Westerman,  supra.  This  holding 
rendered  it  necessary  for  this  court  to  pass 
upon  the  rights  of  the  parties,  as  the  serv- 
ice had  been  performed.  Chief  Justice 
Moore,  speaking  for  the  court,  said:  "It 
is  the  law  of  this  state  that  a  married  wo- 
man may  make  herself  chargeable  for  the 
services  of  an  attorney  employed  by  her  in 


a  divorce  suit  Wolcott  ▼.  Patterson,  100 
Mich.  227,  24  L.R.A.  629,  43  Am.  St.  Rep. 
456,  58  N.  W.  1006.  If  a  valid  contract  for 
retainer  fees  was  in  fact  made,  it  would  not 
be  abrogated  because  an  attempt  was  made 
to  merge  it  in  a  void  contract.  ...  On 
the  other  hand,  if  no  contract  was  made  as 
to  how  Mr.  McCurdy  should  be  paid,  ex- 
cept the  void  contract,  then  he  would  be 
entitled  to  recover  what  his  services  were 
reasonably  worth.  Cadman  v.  Markle,  76 
Mich.  448,  5  L.R.A.  707,  43  N.  W.  315." 

See  also  He  De  Spelder,  181  Mich.  153- 
160,  148  N.  W.  179. 

In  State  ex  rel.  Arthur  ▼.  Superior  Ct.  58 
Wash.  97,  107  Pac.  876,  the  supreme  court 
of  Washington  considered  statutes  similar 
to  ours  in  a  divorce  suit  by  the  wife.  We 
quote  from  the  headnote:  "Section  988, 
authorizing  the  court  in  an  action  for  di- 
vorce to  make,  as  between  the  parties,  such 
orders  as  it  deems  proper  for  the  disposi- 
tion of  the  property  and  the  children  of  the 
parties,  and  relative  to  the  expenses  of  the 
action,  does  not  give  the  court  jurisdiction 
to  determine  questions  arising  solely  be- 
tween the  litigants  and  their  counsel;  but 
§  474,  providing  that  the  measure  of  com- 
pensation of  attorneys  shall  be  left  to  the 
agreement  of  the  parties,  applies  to  an  ac- 
tion for  divorce." 

The  Code  provisions  there  referred  to  are 
quite  similar  to  our  §§  8628  and  11254, 
Compiled  Laws. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 


Annotatioii — ^Liability  of  married  woman  for  legal  services  in  divorce  suit 


The  authorities  are  not  nnanimons 
upon  the  liability  of  a  wife  for  legal 
service  in  a  divorce  suit.  The  earlier 
eases  on  this  question  are  discussed  in  the 
notes  to  Wolcott  v.  Patterson,  24  L.R.A. 
634,  and  Tyler  v.  Winder,  34  L.R.A. 
(N.S.)  1080.  The  court  in  Gullet  v. 
Badgley,  ante,  359,  necessarily  assumed 
that  the  wife  may  be  liable  for  such  serv- 
ices, the  question  there  being  whether  the 
wife  is  relieved  of  her  contract  to  pay 
attorney  fees  by  an  allowance  of  attor- 
ney fees  against  the  husband  in  the 
divorce  action.  The  court  came  to  the 
conclusion  that  she  is  not  so  relieved. 
See  State  ex  rel.  Arthur  v.  Superior  Ct. 
58  Wash.  97,  107  Pac.  876,  discussed  in 
the  earlier  note  for  a  similar  decision. 

No   cases   passing   directly  upon   the 

liability  of  a  married  woman  for  such 

services  seem  to  have  been  decided  since 

the  date  of  the  last  of  the  foregoing 

notes.    In  Marvel  v.  Marvel  (1915)  163 

Ky.  601,  174  S.  W.  27,  a  husband  and 
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wife  had  entered  into  a  separatioh  agree- 
ment in  which  it  was  provided  that  in 
the  event  that  "either  party  brings  suit 
for  a  divorce,  the  complainant  is  to  pay 
all  costs  of  same  including  attorneys' 
fees  and  cost  of  court."  Upon  the  sub- 
sequent refusal  of  the  husband  to  abide 
by  the  agreement,  the  wife  brought  an 
action  for  divorce,  in  which  she  relied 
upon  certain  provisions  of  the  contract, 
whereupon  the  husband  claimed  that  the 
wife  therebv  made  herself  liable  for  his 
attorneys'  fees.  The  court,  however, 
held  the  wife  not  liable  for  the  attor- 
neys' fees  of  the  husband,  stating  that 
the  contract  must  be  construed  in  the 
light  of  the  statute  which  made  the 
husband  liable  for  the  costs  of  a  divorce 
suit,  and  states  that  the  evident  inten- 
tion of  the  parties  was  to  relieve  the 
husbanci  of  the  burden  which  the  law 
would  have  imposed  on  him  had  it  not 
been  for  the  provision  of  the  contract, 
and  that,  "fairly  construed,  the  contract 
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merely  provides  that  the  party  bringing 
the  suit  shall  be  liable  for  attorneys' 
fees  and  the  cost  incurred  in  obtaining 


the  divorce,  and  not  for  attorneys'  fees 
and  the  cost  incurred  in  resisting  the 
divorce."  W.  A.  E. 
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PH(EBE  A.  VAN  BLARICOM,  Admrx.,  etc., 
of  Allan  B.  Van  Blaricom,  Deceased, 
Appt., 

V. 

FRANK    L.    DODGSON,    Impleaded,    etc., 

Respt. 

(220  N.  Y.  Ill,  115  N.  E.  443.) 

Master  and  servant  —  son  using  auto- 
mobile as  servant. 

One  owning  an  automobile  for  the  pleas- 
ure of  his  family  is  not  liable  for  injury 
negligently  caused  by  his  adult  son,  who  is 
a  capable  driver,  when,  with  the  owner's 
permission,  he  is  using  the  car  for  hie  own 
purposes,  on  the  theory  that  in  so  doing  he 
IS  really  carrying  out  the  business  of  the 
owner  of  furnishing  such  pleasure. 
For  other  c€ues,  see  Master  and  Servant,  1, 

h,  in  Dig,  1-52  N.  8. 

(February  27,  1917.) 

APPEAL  by  plaintiff  from  a  judgment 
entered  upon  an  order  of  the  Appellate 
Division  of  the  Supreme  Court,  Fourth  De- 
partment, reversing  as  to  defendant  Frank 
L.  Dodgson  a  judgment  of  a  trial  term  for 
Honroe  County  in  plaintiffs  favor,  and  dis- 
missing the  complaint  as  to  said  defendant, 
in  an  action  brought  to  recover  damages 
for  the  death  of  plaintiff's  intestate,  al- 
lied to  have  been  caused  by  the  negligent 
driving  of  defendant's  automobile.   Affirmed. 

The  facts  are  stated  in  the  opinion. 
*  Messrs.  Wile  &  Oviatt,  for  appellant: 

A  son,  a  member  of  the  father's  immediate 
family,  operating  with  his  father's  consent 
an  automobile  owned  by  the  father,  and 
purchased  and  maintained  for  the  pleasure 
and  benefit  of  his  family,  is  a  servant  of  the 
father,  acting  within  the  scope  of  his  au- 
thority, where  the  machine  is  being  operated 
for  the  benefit  of  a  member  of  his  family, 
though  it  be  for  the  benefit  of  the  operator 
himself. 

Birch  V.  Abercrombie,  74  Wash.  486,  50 
L.R.A.(N.S.)  69,  133  Pac.  1020;  Kayser  v. 
Van  Nest,  125  Minn.  277,  51  L.R.A.(N.S.) 
970,  146  N.  W.  1091;  Daily  v.  Maxwell,  152 
Mo.  App.  415,  133  S.  W.  361;  Guignon  v. 
Campbell,  80  Wash.  543,  141  Pac.  1031; 
Marshall  v.  Taylor,  168  Mo.  App.  240,  163 

Note.  —  ^s  to  liability  where  automobile 
is  being  used  by  a  member  of  owner's  fam- 
ily, see  annotation  following  this  case,  post, 
365. 
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8.  W.  527,  6  N.  C.  C  A.  313;  Hays  v.  Hogan, 
180  Mo.  App.  237,  165  S.  W.  1125;  Davis 
V.  Littlefield,  97  S.  C.  171,  81  S.  E.  487; 
Hiroux  v.  Baum,  137  Wis.  197,  19  L.R.A. 
(N.S.)  332,  118  N.  W.  533;  McNeal  v.  Mc- 
Kain,  33  Okla.  449,  41  L.RA..(N.S.)  776, 
126  Pac.  742;  Stowe  v.  Morris,  147  Ky. 
386,  39  L.R.A.(N.S.)  224,  144  S.  W.  52; 
Winn  v.  Haliday,  109  Miss.  691,  69  So 
685.;  Allen  v.  Bland,  —  Tex.  Civ.  App.  — , 
168  S.  W.  35;  Smith  v.  Jordan,  211  Mass. 
269,  97  N.  E.  761;  Erlich  v.  Heis,  193  Ala. 
669,  69  So.  530;  Missell  v.  Hayes,  86  N.  J.  L. 
348,  91  Atl.  322. 

The  questions  whether  the  relation  of  mas- 
ter and  servant  existed  between  the  defend- 
ant Frank  L.  Dodgson  and  his  son,  LaAIont 
E.  Dodgson,  and  whether  the  latter  was  act- 
ing within  the  scope  of  his  authority,  were 
questions  of  fact  for  the  jury. 

Rounds  V.  Delaware,  L.  &  W.  R.  Co.  04 
N.  Y.  129,  21  Am.  Rep.  597,  8  Am.  Neg. 
Gas.  536;  Stone  v.  West  Transp.  Co.  38  N. 
y.  240;  Cohen  v.  Berlin  &  J.  Envelope  Co. 
166  N.  Y.  292,  59  N.  E.  906;  Mott  v.  Con- 
sumers' Ice  Co.  73  N.  Y.  543 ;  Ferris  v.  Ster- 
ling, 214  N.  Y.  249,  108  N.  £.  406,  Ann.  Cas. 
1916D,  1161;  McCann  v.  Davison,  145  App. 
Div.  622,  130  N.  Y.  Supp.  473;  Parker  v. 
Wilson,  179  Ala.  361,  43  L.R.A.(N.S.)  87, 
60  So.  160;  Erlich  v.  Heis,  193  Ala.  669,  69 
So.  530;  Missell  v.  Hayes,  86  N.  J.  L.  348, 
91  Atl.  322. 

Messrs.  Bentley  St  MacFarlane,  for  re- 
spondent : 

Defendant  Frank  L.  Dodgson  is  not  lia- 
ble for  the  manner  In  which  his  adult  son 
used  his  automobile  when  engaged  in  driv- 
ing himself  alone  on  his  own  private  pur- 
poses of  pleasure  and  recreation,  even  though 
the  automobile  was  bought  by  defendant  as 
head  of  the  household,  to  be  used  by  the 
members  of  his  household  in  general,  in  such 
manner  as  they  chose. 

Heissenbuttel  v.  Meagher,  162  App.  Div. 
762,  147  N.  Y.  Supp.  1087;  Tanzer  v.  Read, 
160  App.  Div.  584,  145  N.  Y.  Supp.  708; 
Maher  v.  Benedict,  123  App.  Div.  579,  108 
N.  Y.  Supp.  228;  Towers  v.  Errington,  78 
Misc.  297,  138  N.  Y.  Supp.  119;  Roberts  v. 
Schanz,  83  Misc.  139,  144  N.  Y.  Supp.  824; 
Stewart  v.  Baruch,  103  App.  Div.  577,  93 
N.  Y.  Supp.  161;  Clark  v.  Buckmobile  Co. 
107  App.  Div.  120,  94  N.  Y.  Supp.  771. 

Upon  principle,  the  mere  fact  that  a  father 
buys  and  maintains  an  automobile  for  the 
use  of  his  own  household  when  and  as  the 
members  of  the  household  please  does  not. 
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without  more^  render  the  father  liable  for 
the  manner  of  its  use  by  an  adult  son  while 
the  latter  is  engaged  on  his  own  private 
purposes  of  pleasure  and  recreation. 

Doran  v.  Thomsen,  76  N.  J.  L.  754,  19 
L.R.A.(N.S.)  335,  131  Am.  St.  Rep.  677, 
71  Atl.  296;  Ferris  v.  Sterling,  214  N.  Y, 
249,  108  N.  E.  406,  Ann.  Cas.  1916D,  1161; 
Reilly  v,  Connable,  214  N.  Y.  686,  L.R.A. 
1916A,  954,  108  N.  E.  863,  Ann.  Cas.  1916A, 
656. 

Uiscock,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  respondent  had  a  family  consisting 
of  his  wife,  a  married  daughter  and  son-in- 
law,  and  an  adult  son,  all  of  whom  resided 
with  him.  He  was  also  the  owner  of  an 
automobile  which  he  *'had  purchased  for 
the  pleasure  of  the  members"  of  his  family 
and  himself,  and  which  car  his  wife  drove 
from  time  to  time  "for  her  pleasure,"  as 
his  son  "also  did."  Said  son  also  drove 
the  car  in  taking  out  the  daughter  and  her 
husband,  and  ''the  car  was  used  for  the  en- 
tertainment of  the  members  of  the  family 
and  defendant's  (your)  guests."  Interpret- 
ed in  the  light  of  ordinary  experience,  this 
evidence  means  that  respondent  kept  the 
car  for  family  use,  whether  of  pleasure  or 
convenience,  and  that  he  permitted  his  son 
from  time  to  time  to  use  the  same  for  his 
individual  accommodation. 

On  a  given  occasion  the  son,  unaccom- 
panied by  any  other  members  of  the  family, 
and  pursuing  solely  and  exclusively  his  own 
pleasure,  and  not  any  object  of  family  en- 
tertainment or  convenience,  took  the  car, 
and  so  negligently  operated  it  as  to  kill 
plaintiff's  inteatate.  There  is  no  claim  that 
he  was  ignorant  of  or  generally  unskilled 
in  the  management  of  an  automobile,  and 
the  question  is  whether,  under  such  circum- 
stances, the  respondent  was  so  the  principal 
of  the  son  as  to  be  responsible  for  his  negli- 
gent conduct  under  the  ordinary  rules  of 
agency.  We  may  assume  for  the  purposes  of 
this  discussion  that  if  the  son  had  been 
driving  the  car  while  containing  other  mem- 
bers of  the  family,  for  their  convenience,  he 
might  be  regarded  as  so  carrying  out  the 
purposes  of  his  father,  and  for  which  the 
car  was  maintained,  as  to  be  the  agent  of 
the  latter  and  to  make  him  liable  for  negli- 
gence. If  the  owner  of  a  car  directly  or 
indirectly  causes  someone,  whether  his  son 
or  hired  chauffeur,  to  drive  the  same  for  the 
benefit  of  members  of  his  family,  it  is 
familiar  law  that  such  driver  may  become 
the  agent  of  the  owner,  and  several  of  the 
decisions  cited  by  appellant,  such  as  Smith 
V.  Jordon,  211  Mass.  269,  97  N.  £.  761; 
l^lissell  V.  Hayes,  86  N.  J.  L.  348,  91  Atl. 
322,  might  be  accepted  on  such  a  theory. 
L.R.A.1917F. 


The  proposition  of  liability  urged  in  this 
case,  however,  goes  further.    It  asserts  that 
the  father  is  liable  for  negligence  in  the 
management  of  his  automobile  by  an  adult 
son  when  the  latter  is  pursuing  his  own  ex- 
clusive ends,  absolutely  detached  from  ac- 
commodation of  the  family  or  any  other 
member  thereof.    On  its  face  a  proposition 
seems   to   be    self-contradictory    which    as- 
serts that  a  person  who  is  wholly  and  ex- 
clusively engaged  in  the  prosecution  of  his 
ovm.   concerns    is   nevertheless   engaged    as 
agent  in  doing  something  for  someone  else. 
It  has  always  been  supposed  that  a  person 
who  was  permitted  to  use  a  car  for  his  own 
accommodation  was  not  acting  as  agent  for 
the  accommodation  of  the  owner  of  the  car. 
Reilly  v.  Connable,  214  N.  Y.  586,  L.R.A. 
1916A,  954,  108  N.  E.  853,  Ann.  Cas.  1916A, 
666.    The  attempt  is  made,  however,  to  rec- 
oncile these  apparently  contradictory  fear 
tures  of  this  proposition  by  the  assertion 
that  the  father  had  made  it  his  business  to 
furnish  entertainment  for  the  members  of 
his  family,  and  that  therefore,  when  he  per- 
mitted one  of  them  to  use  the  car,  even  for 
the  latter's  personal  and  sole  pleasure,  such 
one  was  really  carrying  out  the  business  of 
tlie  parent,  and  the  latter  thus  became  a 
principal  and  .liable  for  misconduct.     This 
is  an  advanced  proposition  in  the  law  of 
principal  and  agent,  and  the  question  which 
it  presents  really  resolves  itself  into  the  one 
whether,  as  a  matter  of  common  sense  and 
practical  experience,  we  ought  to  say  that 
a  parent  who  maintains  some  article  for 
family  use,  and  occasionally  permits  a  capa- 
ble son  to  use  it  for  his  individual  conveni- 
ence, ought  to  be  regarded  as  having  under- 
taken  the  occupation  of   entertaining  the 
latter,  and  to  have  made  him  his  agent  in 
this  business,  although  the  act  being  doi^e 
is  solely  for  the  benefit  of  the  son.     That 
really  is  about  all  there  is  to  the  question. 
Not  much  can  be  profitably  said  by  way  of 
amplification  or  in  debate  of  the  query  wheth- 
er such  a  liability  would  rest  upon  reason- 
able principles,  or  whether  it  would  present 
a  case  of  such  theoretical  and  attenuated 
agency,  if  any,  as  would  be  beyond  the  recog- 
nition of  sound  principles  of  law  as  they 
are  ordinarily  applied  to  that  relationship. 
The  question  largely  carries  on  its  face  the 
answer,  whichever  way  to  be  made.     Un- 
questionably, an  affirmative  answer  has  been 
given  by  the  courts  of  some  states.     Birch 
V.   Abercrombie,   74  Wash.  486,  60  L.R.A. 
(N.S.)    169,    133    Pac.    1020;    Marshall   v. 
Taylor,  168  Mo.  App.  240,  153  S.  W.  527,  6 
N.  C.  C.  A.  313;  Hays  v.  Hogan,  180  Mo. 
App.  237,  165  S.  W.  1125;  Davis  v.  Little- 
field,  97  S,  C.  171,  81  S.  E.  487;  Griffin  v. 
Russell,  144  Ga.  275,  L.R.A.1916F,  216,  87 
S.  E.  10.    But  it  seems  to  ub  that  such  a 
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theory  is  more  illusory  than  substantial, 
and  that  it  would  be  far-fetched  to  hold 
that  a  father  should  become  liable  as  prin* 
cipal  every  time  he  permitted  a  capable 
child  to  use  for  his  personal  conyenience 
some  article  primarily  kept  for  family  use. 
That  certainly  would  introduce  into  the 
family  relationship  a  new  rule  of  conduct 
which,  so  far  as  we  are  aware,  has  never 
been  applied  to  other  articles  than  an  auto- 
mobile.  We  have  never  heard  it  argued 
that  a  man  who  kept  for  family  use  a  horse 
or  wagon  or  boat  or  set  of  golf  sticks  had 
so  embarked  upon  the  occupation  and  busi- 
ness  of  furnishing  pleasure  to  the  members 
of  his  family  that  if  sometime  he  permitted 
one  of  them  to  use  one  of  those  articles  for 
his  personal  enjoyment,  the  latter  was  en- 
gaged in  carrying  out,  not  his  own  pur- 
poses, but,  as  agent,  the  business  of  his 
father. 

It  seems  to  us  that  the  present  theory  is 
largely  due  to  the  thought  that  because  an 
automobile  may  be  more  dangerous  when 
carelessly  used  than  any  of  the  other  arti- 
cles mentioned,  there  ought  to  be  a  larger 
liability  upon  the  part  of  the  owner,  and 
to  this  end  an  extension  of  the  doctrine  of 
principal  and  agent  in  order  properly  to 
safeguard  its  use.  Thus,  in  Hays  v.  Hogan, 
180  Mo.  App.  237,  165  S.  W.  1125,  it  is  said: 
"We  think  that  when  an  automobile  .  .  . 
is  being  used  by  another  member  of  the  fam- 
ily than  the  owner,  but  with  the  owner's 
consent,  that  he  should  not  be  heard  to  say 
that  such  other  is  not  his  agent  or  servant. 
No  dangerous  rule  is  thus  established,  but 
one  in  harmony  with  and  conducive  to  the 
proper  recognition  of  the  legislative  enact- 
ment." 

And  in  Birch  v.  Abercrombie,  74  Wash. 
486,  50  L.R.A.(N.S.)  59,  133  Pac.  1020,  it 
is  said:  ''We  think  that,  both  on  reason 
and  authority,  the  daughter  in  the  present 
instance  should  be  held  the  agent  of  her 
parents.  .  ' .  .  Any  other  view  would  set 
a  premium  upon  the  failure  of  the  owner  to 
employ  a  competent  chauffeur  to  drive  an 
automobile  kept  for  the  use  of  the  mem- 
bers of  his  family.  .  .  .  The  adoption  of 
a  doctrine  so  callously  technical  would  be 
a  little  short  of  calamitous." 

And  in  the  present  case  it  is  in  effect  ar- 
gued that  because  the  use  of  an  automobile 
upon   a  highway   may   be   dangerous,   and 


therefore  is  a  privilege  subject  to  license  by 
the  state,  the  courts  can  apply  a  different 
rule  of  agency  to  its  use  than  would  or 
could  be  applied  to  the  «ase  of  the  other 
articles  which  have  been  mentioned.  This 
kind  of  argument,  as  it  appears  to  us,  dis- 
closes the  novelty  and  weakness  of  the  prop- 
osition which  is  being  urged  upon  us.  It 
seems  to  disclose  the  idea,  as  an  essential 
part  of  the  argument,  that  because  an  auto- 
mobile is  different  than  a  horse  or  boat, 
some  advanced  rules  ought  to  be  applied  to 
its  use.  But  the  rules  of  principal  and 
agent  are  not  thus  to  be  formulated.  They  / 
are  believed  to  be  constant,  and  not  variable 
in  response  to  the  supposed  exigencies  of 
some  particular  situation.  The  question 
whether  one  person  is  the  agent  of  another 
in  respect  to  some  transaction  is  to  be  de- 
termined by  the  fact  that  he  represents  and 
is  acting  for  him,  rather  than  by  the  con- 
sideration that  it  will  be  inconvenient  or 
unjust  if  he  is  not  held  to  be  his  agent.  If, 
contrary  to  ordinary  rules,  the  owner  of  a 
car  ought  to  be  responsible  for  the  care- 
lessness of  everyone  whom  he  permits  to 
use  it  in  the  latter's  own  business,  that  lia- 
bility ought  to  be  sought  by  legislation  as 
a  condition  of  issuing  a  license  rather  than 
by  some  new  and  anomalous  slant  applied 
by  the  coui*ts  to  the  principles  of  agency. 

These  views,  which  seem  to  us  to  be  sup- 
ported by  principle  and  reason,  also  find 
authority  directly  and  indirectly  in  the  fol- 
lowing decisions:  Heissenbuttel  v.  Meagher, 
162  App.  Div.  752,  147  N.  Y.  Supp.  1087; 
Farthing  v.  Strousc,  172  App.  Div.  523,  158 
N.  Y.  Supp.  840;  Tanzer  v.  Read,  160  App. 
Div.  584,  145  N.  Y.  Supp.  708;  Maher  v. 
Benedict,  123  App.  Div.  579,  108  X.  Y.  Supp. 
228;  Doran  v.  Thomsen,  76  N.  J.  L.  754,  19 
L.R.A.(N.S.)  335,  131  Am.  St.  Rep.  677,  71 
Atl.  296;  Cohen  v.  Meador,  119  Va.  429,  89 
S.  E.  876;  Parker  v.  Wilson,  179  Ala.  361, 
43  L.R.A.(N.S.)  87,  60  So.  160;  McFarlane 
V.  Winters,  47  Utah,  598,  L.R.A.1916D,  618, 
155  Pac.  437;  Johnston  v.  Cornelius,  — 
Mich.  — ,  159  N.  W.  318;  Smith  v.  Jordan, 
211  Mass.  269,  97  N.  E.  761;  Campbell  v. 
Arnold,  219  Mass.  160,  106  N.  E.  599. 

W^e  think  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

Chase,  Collin,  Cnddeback,  Hogan, 
Cardozo,  and  Pound,  JJ.,  concur. 


Annotations-Liability  where  automobile  is  being  used  by  a  member  of 

owner's  family. 


This  annotation  supplements  that  to 
McNeal  v.  McKain,  41  L.R.A.(N.S.) 
775;  Birch  v.  Abercrombie,  50  L.R.A. 
(N.S.)  59;  and  Griffin  v.  Russell,  L.R.A. 
L.R.A.1917F. 


1916F,  223.  These  notes  are  confined  to 
cases  in  which  the  parent's  liability  is 
discussed  or  deeided  with  reference  to 
the  principle  of  agency  or  respondeat 
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superior.  As  to  liability  of  owner  upon 
the  ground  of  dangerous  agency  or  of 
negligence  in  intrusting  car  to  incom- 
petent or  negligent  persons,  for  injury 
inflicted  while  latter  is  operating  car 
for  his  own  purposes,  see  annotation  to 
Neubrand  v.  Kraft,  L.R.A.1915D,  691; 
Walker  v.  Klopp,  L.R.A.1916E,  1295; 
and  Gardiner  v.  Solomon,  post,  384. 

As  to  liability  of  owner  for  injuries 
by  automobile  while  being  used  by  a 
servant  or  third  person  for  his  own  busi- 
ness or  pleasure,  see  annotation  to  Beilly 
V.  Connable,  L.R.A.1916A,  957. 

Wliere   parent's   avtomobile  is   beins 
driven  by  child— generally. 

(Supplementing  notes  in  41  L.R.A. 
(N.S.)  p.  775;  50  L.R.A.(N.S.)  p.  69; 
and  L.R.A.1916F,  p.  223.) 

A  father  is  not  liable  for  an  injury  in- 
flicted by  an  automobile  not  purchased 
or  maintained  primarily  for  the  pleasure 
of  the  family,  which  was  taken  by  his 
adult  daughter  without  his  consent,  for 
a  pleasure  trip  of  her  own.  Woods  v. 
Clements  (1917)  113  Miss.  720,  L.R.A. 
1917E,  357,  74  So.  422,  affirmed  on  re- 
hearing in  (1917)  —  Miss.  — ,  L.R.A. 
1917E,  358,  75  So.  119. 

And  where  the  son  of  the  owner  of 
an  automobile,  a  grown  man,  engaged  in 
business  for  himself,  was,  at  the  time  the 
injury  was  inflicted  by  the  machine, 
using  it  for  his  own  personal  pleasure 
and  benefit  and  in  no  respect  in  the  in- 
terest of  or  on  behalf  of  the  owner,  and 
there  was  no  express  authority  for  the 
use  of  the  car  on  the  particular  occasion, 
but,  at  most,  a  mere  implied  consent, 
growing  out  of  the  relationship  of  the 
parties  and  a  previous  use  by  the  son, 
the  owner  is  not  liable  for  an  injury 
inflicted  while  the  son  was  using  the 
car.  Gardiner  v.  Solomon  (1917)  — 
Ala.  — ,  post,  380,  75  So.  621. 

Relationship  alone  does  not  make  a 
father  answerable  for  injuries  inflicted 
by  his  automobile  while  being  used  by 
his  son,  even  though  the  latter  is  a  mi- 
nor. Cohen  v.  Meador  (1916)  119  Va. 
429,  89  S.  E.  876.  The  son  in  this  case, 
who  was  an  adult,  was  held  not  to  have 
been  representing  his  father  at  the  time 
an  injury  was  inflicted  by  the  latter's 
-car,  it  appearing  that,  after  returning 
from  a  drive,  the  son  left  his  mother  and 
father  at  the  latter's  store,  and,  with 
two  of  his  brothers,  started  to  put  the 
car  up,  when  he  met  two  friends,  whom 
he  invited  to  go  for  a  ride,  during  the 
course  of  which  the  injury  occurred, 
i  Although  at  the  time  an  injury  is  in- 
flicted by  an  automobile  it  is  being 
driven  by  the  owner's  son  without  the 
L.R.A.19i7F. 


owner's  knowledge,  and  contrary  to  his 
express  order,  yet  the  owner  is  liable 
where  the  trip  was  being  made  for  a 
purpose  within  the  general  scope  of  the 
authority  of  the  son  as  chauffeur  for 
his  father,  for  the  purpose  of  finding 
the  latter  and  bringing  him  home,  as 
was  customary.  House  y.  Fry  (1916) 
30  0«L  App.  157,  157  Pac.  500. 

The  evidence  in  Raub  y.  Donn  (1916) 
254  Pa.  203,  98  Atl.  861,  which  was  an 
action  against  a  father  to  recover  for 
an  injury  resulting  from  the  negligent 
operation  of  his  automobile  while  in 
charge  of  his  adult  son,  was  held  suffi- 
cient to  warrant  the  submission  to  the 
jury  of  the  question  whether  the  son 
was  acting  for  the  father  at  the  time 
of  the  accident,  and  also  sufficient  to 
sustain  an  affirmative  finding,  there  be- 
ing testimony  that  the  son  was  in  his 
father's  employ;  that,  on  the  day  of  the 
accident,  the  father  had  gone  away  and 
instructed  a  mechanic  to  repair  the 
automobile;  that,  after  the  mechanic 
had  worked  upon  it  at  the  garage,  he 
and  the  son  took  it  out  on  the  road  to 
test  it;  and  that,  after  the  mechanic 
was  satisfied  with  its  operation,  he 
turned  it  over  to  the  son  to  drive  back 
to  the  garage,  the  accident  having  oc- 
curred on  the  way  back. 

The  owner  of  an  automobile  cannot 
escape  responsibility  for  an  injury  in- 
flicted by  the  car  while  he  was  riding 
therein,  and  while  it  was  being  driven 
by  his  seventeen-year-old  son,  on  the 
ground  that  he  was  wholly  passive  and 
took  no  part  in  the  driving  or  manage- 
ment of  the  car;  if  it  was  driven  without 
proper  lights,  or  was  operated  at  a 
reckless  speed,  he  was  tacitly,  at  least, 
consenting  thereto,  and  the  driver's  neg- 
ligence was  his  negligence.  Daggy  v. 
Miller  (1917)  —  Iowa,  — ,  162  N.  W. 
854. 

—  where   a   oar  is  pnroliased   or  kept 
for  vse  of  family. 

(Supplementing  notes  in  50  L.R.A. 
(N.S.)  p.  60,  and  L.R.A.1916F,  p.  225.) 

It  will  be  noted  that  the  court  in  Van 
Blabiooh  v.  Dodgson,  ante,  363/  decided 
that  a  father  who  kept  a  car  for  family 
use  and  permitted  his  adult  son  from 
time  to  time  to  use  it  for  his  individual 
accommodation  was  not  liable  for  an 
injury  resulting  from  its  negligent  op- 
eration by  the  son  on  an  occasion  when 
he  was  unaccompanied  by  any  other 
members  of  the  family,  and  was  pur- 
suing solely  and  exclusivelj^  his  own 
pleasure,  there  being  no  claim  that  he 
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was  ignorant  of  or  generally  unskilled 
in  the  management  of  an  automobile. 

In  Lemke  v.  Ady  (1916)  —  Iowa,  — , 
159  N.  W.  1011,  it  was  held  that  one  who 
keeps  an  automobile  for  use  as  a  pleas- 
ure vehicle  for  his  family,  and  permits 
his  son  to  drive  it,  is  liable  for  an  in- 
jury inflicted  through  the  negligent 
operation  of  the  car  by  the  son  while  he 
is  taking  his  mother  for  a  drive,  since 
the  son,  under  such  circumstances,  is 
the  agent  of  the  father,  and  the  car  is 
in  the  father's  service,  the  furnishing  of 
comforts  and  enjoyments  within  his 
means  to  his  wife  and  family  being  part 
of  a  father's  business  or  service.  The 
court  in  this  case  stated  that  a  father 
is  not  responsible  for  torts  of  his  minor 
child  simply  because  of  his  relationship, 
but  that  it  must  appear  that  the  minor 
was  engaged  in  some  acts  for  the  benefit 
of  the  father  or  for  some  of  the  members 
of  the  family,  with  his  knowledge  and 
consent,  in  order  to  render  him  liable. 

In  Jensen  v.  Fischer  (1916)  134  Minn. 
366, 159  N.  W.  827,  the  court  stated  that 
although  the  head  of  a  family  may  buy 
an  automobile  for  the  general  use  of 
the  members  of  his  family,  he  neverthe- 
less retains  the  right  to  deny  its  use 
to  any  member  whenever  he  sees  fit,  and 
that  when  he  does  so  he  cannot  be  held 
liable  if  such  member  surreptitiously 
takes  the  car  and  negligently  operates 
it  to  the  injury  of  another.  In  this  case, 
although  the  evidence  of  the  father  and 
son,  who  was  twenty  years  old,  that  the 
father,  on  the  day  of  the  accident,  had 
forbidden  the  son  to  take  the  car,  was 
uncontradicted,  it  was  held  that  the 
evidence  was  sufficient  to  take  the  ques- 
tion whether  the  son,  at  the  time  of  the 
accident,  was  in  the  service  of  his  father, 
to  the  jury,  it  being  held  that  certain 
features  of  the  testimony  might  tend 
to  disprove  the  testimony  of  the  father 
and  son,  among  which  were  mentioned 
the  son's  act  in  going  to  the  garage  in 
broad  daylight,  taking  the  car,  and  load- 
ing it  with  children,  and  passing  in 
front  of  the  house  just  after  the  father 
had  forbidden  him  to  use  the  car,  and 
abo  the  unlikelihood  that  the  son  in 
question  and  another  son,  both  of  whom 
took  care  of  the  car,  were  obliged,  each 
time  they  had  occasion  to  go  to  the 
garage,  to  ask  their  father  or  mother 
for  the  key,  as  testified  by  the  defendant 
and  his  son. 

In  Johnston  v.  Cornelius  (1916)  — 
Mich.  — ,  159  N.  W.  318,  which  was 
an  action  against  the  owner  of  an  auto- 
mobile to  recover  for  an  injury  sus- 
tained while  it  was  being  driven  by  his 
L.R.A.1917F. 


son  without  the  father's  consent,  the 
ownership  of  the  car  was  held  to  furnish 
no  presumption  of  liability  by  the 
father.  It  appeared  in  this  case  that 
the  son  had  no  right  or  authority  to  take 
the  car  on  the  night  of  the  accident; 
that,  although  he  frequently  drove  the 
car,  it  was  always  with  the  consent  of 
his  parents,  except  upon  one  occasion, 
about  a  year  previous,  when  he  had  tak- 
en the  car  without  permission  and  had 
been  punished  for  so  doing,  and  it  was 
held  that  the  father  was  not  liable  for 
the  injury  in  question  on  the  ground  that 
he  had  been  negligent  in  his  conduct,  or 
on  the  ground  that  he  owned  the  car, 
which  was  kept  for  family  use.    Ibid. 

Where  antoaiobUe  ia  beias  dviTea  by 
ohaffenr  vnder  orders  of  ateaiber  of 

Supplementing  notes  in  41  L.R.A. 
(N.S.)  p.  778;  60  L.R.A.(N.S.)  p.  63; 
and  L.R.A.1916F,  p.  228. 

In  Freeman  v.  Green  (1916)  —  Mo. 
App.  — ,  186  S.  W.  1166,  the  owner  of 
an  automobile  was  held  liable  for  an 
injury  which  occurred  while  being  driven 
by  a  chauffeur  for  the  convenience  of 
the  owner's  son-in-law,  who  was  a  mem- 
ber of  the  owner's  household  and  had 
been  accorded  the  privilege  of  using  the 
automobile  for  his  own  business  or  pleas- 
ure when  it  was  not  being  used  by  the 
owner,  and  who,  at  the  time  of  the  in- 
jury, was  using  the  machine  under  this 
general  consent.  J.  T.  W. 


UNITED  STATES  SUPREME  COURT. 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY, Plff.  in  Err., 

V. 

ADDIE    KELLY,    Admrx.,    etc.,    of    Matt 
Kelly,  Deceased. 

(241  U.  S.  485,  60  L.  ed.  1117,  36  Sup.  Ct. 

Rep.  630.) 

Jury  «-  infringement  of  right  —  non- 
unanimous  verdict  —  action  under 
Federal  statute. 

1.  The  requirement  of  U.  8.  Const.,  7th 
Amend.,  that  trials  by  jury  be  according  to 
the  course  of  the  common  law,  i.  e.,  by  a 
unanimous  verdict,  does  not  control  the 
state  courts,  even  when  enforcing  rights  un- 
der a  Federal  statute  like  the  Employers' 
Liability  Act  of  April  22,  1908,  and  such 
courts  may,  therefore,  give  effect,  in  actions 

Note.  •*  As  to  reduction  to  present  value 
of  pecuniary  loss  to  the  statutory  bene- 
ficiaries from  death,  see  annotation  follow- 
ing this  case,  post,  373. 
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under  that  statute,  to  a  local  practice  per- 
mitting a  less  than  unanimous  verdict. 
For  other  oases,  see  Jury,  1.  d,  1,  in  Dig, 
1-52  N.  a. 

Damages  —  for  death  —  future  benefits 
—  present  cash  value. 

2.  The  present  cash  value  of  the  future 
benefits  of  which  the  beneficiaries  were  de- 
prived by  the  death,  making  adequate  al- 
lowance, according  to  the  circumstances,  for 
the  earning  power  of  money,  is  the  proper 
measure  of  recovery  in  an  action  against 
an  interstate  railway  carrier  under  the  Em- 
ployers' Liability  Act  of  April  22,  1D08, 
as  amended  by  the  Act  of  April  5,  1010,  for 
the  benefit  of  the  widow  and  dependent  chil- 
dren of  an  employee  killed  while  engaged  in 
interstate  commerce. 
For  other  cases,  see  Damages,  III,  i,  3,  in 

Dig.  1-52  N,  H. 

(June  6,  1916.) 

ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judg- 
ment affirming  a  judgment  of  the  Circuit 
Court  for  Montgomery  County  in  favor  of 
plaintiff  in  an  action  brought  under  the  Fed- 
eral Employers'  Liability  Act,  to  recover 
damages  for  the  death  of  plaintiff's  intestate 
while  in  defendant's  employ.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  T.  Shelby,  Robert  Ij. 
Northcutt,  John  Craig  Shelby,  H.  T. 
Wlckham,  Henry  Taylor,  Jr.,  and  Jjewis 
Apperson,  for  plaintiff  in  error: 

The  jury  should  have  been  told  to  award 
that  sum  which  represented  the  present 
cash  value  of  reasonable  expectation  of 
pecuniary  advantage  to  the  dependent 
widow  and  infant  children. 

Hackney  v.  Delaware  &  A.  Teleg.  A; 
Teleph.  Co.  69  N.  J.  L.  335,  55  Atl.  262; 
McCabe  v.  Narragansett  Electric  Lighting 
Co.  26  R.  I.  427,  69  Atl.  112;  Louisville  & 
X.  R.  Co.  V.  Trammell,  93  Ala.  364,  9  So. 
870;  Benton  y.  North  Carolina  R.  Co.  122 
N.  C.  1007,  30  S.  E.  333;  Watson  v.  Sea- 
board Air  Line  R.  Co.  133  N.  C.  188,  46 
S.  E.  666;  Rudiger  v.  Chicago,  St.  P.  M.  & 
0.  R.  Co.  101  Wis.  292,  77  N.  W.  169; 
Southern  R.  Co.  v.  Hill,  139  Ga.  649,  77 
S.  E.  803. 

It  was  error  for  the  jury  to  consider  the 
high  wages  in  the  hazardous  employment 
without  also  considering  that  the  expec- 
tancy of  life  in  that  employment  was  less 
than  normal. 

Stewart  v.  Louisville  A  N.  R.  Co.  136  Ky. 
724,  125  S.  W.  164. 

Messrs.  John  T.  Shelby,  £.  Ij,  Worth- 
Ington,  W.  D.  Cochran,  Le  Wright 
Browning,  Bavid  H.  Leake,  Walter 
lieake,  W.  F.  Evans,  William  H.  Brem- 
ncr,  Frederick  M.  Miner,  and  Benjamin 
I>.  Warfleld  also  for  plaintiff  in  error: 

The  words  "right  of  trial  by  jury,"  as 
L.R.A.lfll7F. 


found  in  the  7th  Amendment  to  the  Consti- 
tution of  the  United  States,  which  is  to  be 
preserved  in  all  suits  at  law  when  the 
amount  in  controversy  exceeds  $20,  imply 
a  common-law  jury  of  twelve  men,  whose 
verdict  must  be  unanimous. 

Capital  Traction  Co.  v.  Hof,  174  U.  S.  1, 
43  L.  ed.  873,  19  Sup.  Ct.  Rep.  580;  Ameri- 
can Pub.  Co.  V.  Fisher,  166  U.  S.  464,  41 
L.  ed.  1079,  17  Sup.  Ct.  Rep.  618;  Spring- 
ville  V.  Thomas,  166  U.  S.  707,  41  L.  ed. 
1172,  17  Sup.  Ct.  Rep.  717. 

And  the  phrase  "suits  at  common  law" 
means  not  merely  suits  which  the  common 
law  recognized  among  its  old  and  settled 
proceedings,  but  suits  in  which  legal  rights 
are  to  be  ascertained  and  determined  in  con- 
tradistinction to  rights  in  equity  and  ad- 
miralty. 

Parsons  v.  Bedford,  3  Pet.  433,  7  L.  ed. 
732. 

The  right  of  trial  by  jury  is  not  a  mere 
matter  of  procedure,  but  a  substantive  right. 

Walker  v.  Xew  Mexico  &  S.  P.  R.  Co.  166 
U.  S.  693,  41  L.  ed.  837,  17  Sup.  Ct.  Rep. 
421,  1  Am.  Neg.  Rep.  768;  American  Pub. 
Co.  V.  Fisher,  and  Springville  v.  Thomas, 
supra;  Slocum  v.  New  York  L.  Ins.  Co.  228 
U.  S.  364,  57  L.  ed.  879,  33  Sup.  Ct.  Rep. 
623,  Ann.  Cas.  1914D,  1029;  Atlantic  Coast 
Line  R.  Co.  v.  Bumette,  239  U.  S.  199,  60  L. 
ed.  226,  36  Sup.  Ct.  Rep.  76;  Norfolk  JSouth- 
ern  R.  Co.  v.  Ferebee,  238  U.  S.  269,  69  L.  ed. 
1303,  36  Sup.  Ct.  Rep.  781. 

The  right  of  trial  by  jury,  as  provided 
by  the  7th  Amendment,  is  a  fundamental 
right  which  inheres  in  every  cause  of  action 
of  common-law  nature  created  by  the  Fed- 
eral government,  and  applies  wherever  the 
law  is  sought  to  be  enforced  within  the  lim- 
its of  the  Federal  Union;  and  Congress 
and  the  states  (in  such  cases)  are  power- 
less to  take  it  away. 

Walker  v.  New  Mexico  &  S.  P.  R.  Co.  165 
U.  S.  593,  595,  41  L.  ed.  837,  840,  17  Sup. 
Ct.  Rep.  421,  1  Am.  Neg.  Rep.  768;  Ameri- 
can Pub.  Co.  V.  Fisher,  166  U.  S.  464,  41  L. 
ed.  1079,  17  Sup.  Ct.  Rep.  618;  Springville 
V.  Thomas,  166  U.  S.  707,  41  L.  ed.  1172,  17 
Sup.  Ct.  Rep.  717;  Bauman  v.  Ross,  167 
U.  8.  548-592,  42  L.  ed.  270-289,  17  Sup. 
Ct.  Rep.  966;  Thompson  v.  Utah,  170  U.  8. 
34a-350,  42  L.  ed.  1061-1066,  18  Sup.  Ct. 
Rep.  620;  Guthrie  Nat.  Bank  v.  Guthrie, 
173  U.  S.  628-637,  43  L.  ed.  796-800,  19 
Sup.  Ct.  Rep.  513;  Capital  Traction  Co.  ▼. 
Hof,  174  U.  S.  1,  43  L.  ed.  873,  19  Sup. 
Ct.  Rep.  680;  Maxwell  v,  Dow,  176  U.  8. 
681,  696,  44  L.  ed.  597,  603,  20  Sup.  Ct. 
Rep.  448,  494;  Black  v.  Jackson,  177  U.  S. 
349,  44  L.  ed.  801,  20  Sup.  Ct.  Rep.  648; 
Downes  v.  Bidwell,  182  U.  8.  244,  270,  46 
L.  ed.  1088,  1100,  21  Sup.  Ct.  Rep.  770; 
Rassmussen  ▼.  United  States,  197  U.  8.  616- 
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626,  49  L.  ed.  862-865,  26  Sup.  Gt.  Rep. 
614;  Second  Employera'  Liability  Casea 
(Mondou  V.  New  York,  N.  H.  &  H.  R.  Co.) 
223  U.  8.  1,  5d>59,  56  L.  ed.  327,  348-350, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169, 
1  N.  C.  C.  A.  875;  Slocum  v.  New  York 
L.  Ine.  Co.  228  U.  S.  364,  377,  57  L.  ed. 
879,  886,  33  Sup.  Ct.  Rep.  523,  Ann.  Cas. 
1914D,  1029;  Central  Vermont  R.  Oo.  v. 
White,  238  U.  S.  507,  59  L.  ed.  1433,  36 
Sup.  Ct.  Rep.  865,  Ann.  Cas.  191 6B,  252, 
9  X.  C.  C.  A.  265;  Atlantic  Coast  Line  R. 
Co.  V.  Bumet+e,  239  U.  S.  199,  60  L.  ed.  226, 
36  Sup.  Ct.  Rep.  75;  Whallon  v.  Bancroft, 
4  Minn.  109,  Gil.  70;  Norval  v.  Rice,  2  Wis. 
22;  Gaston  v.  Babcock,  6  Wia  508;  Ross 
V.  Irving,  14  111.  171;  Baltimore  ft  O.  & 
C.  R.  Co.  ▼.  Ketring,  122  Ind.  6,  23  N.  E. 
527;  Swarz  v.  Ramaia,  63  Kan.  633,  66 
Pac.  649;  State  t.  Doty,  82  N.  J.  L.  403, 
90  Am.  Dec.  671;  Byers  v.  Com.  42 'Pa.  89. 

Congress  has  not  granted  jurisdiction  of 
cases  under  the  Federal  Employers'  Lia- 
bility Act  to  state  courts  which  do  not 
answer  the  requirements  of  the  7th  Amend- 
ment. 

Claflin  V.  Houseman,  93  XJ.  S.  130,  23 
L.  ed.  833;  3  Story,  Const.  §  1748;  The 
Moses  Taylor,  4  Wall.  411,  18  L.  ed.  897; 
American  Pub.  Co.  v.  Fisher,  168  U.  8.  464, 
41  L.  ed.  1079,  17  Sup.  Ct.  Rep.  618;  Walker 
V.  New  Mexico  &  S.  P.  R.  Co.  165  U.  S. 
.595,  41  L.  ed.  840,  17  Sup.  Ct.  Rep.  421,  1 
Am.  Neg.  Rep.  768;  State  v.  Sinnott,  89 
Me.  41,  35  Atl.  1007;  Rogers  v.  Bonnett,  2 
Okla.  553,  37  Pac.  1078;  Clark  v.  Com.  29 
Pa.  129;  Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  12,  56  L.  ed.  327,  332,  82  Sup. 
Ct.  Rep.  169,  38  L.R.A.(N.S.)  44,  1  N,  C. 
C.  A.  875;  United  States  v.  Curtis,  107  U. 
S.  671,  27  L.  ed,  534,  2  Sup.  Ct.  Rep.  501 : 
United  SUtes  v.  Hall,  131  U.  S.  50,  33  L. 
ed.  97,  9  Sup,  Ct.  Rep.  668;  Cohen  y.  Vir- 
ginia, 6  Wheat.  414,  5  L.  ed.  293;  Kansas 
City  Southern  R.  Co.  v.  Leslie,  238  U.  S. 
590,  59  L.  ed.  1478,  35  Sup.  Ct.  Rep.  844; 
Central  Vermont  R.  Co.  v.  White,  238  U. 
S.  507,  59  L.  ed.  1433,  35  Sup.  Ct.  Rep. 
865,  Ann.  Cas.  1916B,  262,  9  N.  C.  C.  A.  265. 

Messrs.  Edward  C.  O'Rear,  B.  G.  Wil- 
liams, and  F.  W.  Clements,  for  defendant 
in  error: 

The  jury  was  correctly  instructed  as  to 
the  method  of  ascertaining  the  damages. 

Chesapeake  &  0.  R.  Co.  v.  Dixon,  104  Ky. 
613,  47  S.  W.  615;  Louisville  &  N.  R.  Co. 
T.  Morris,  14  Ky.  L.  Rep.  466,  20  S,  W. 
539;  Chesapeake  &  0.  R.  Co.  v.  Lang,  100 
Ky.  221,  38  S.  W.  503,  40  S.  W.  461,  41  S. 
W.  271;  Louisville  &  N.  R.  Co.  y.  Simrall, 
127  Ky.  55,  104  S.  W.  1011. 
L.R.A.1917F.  24 


Messrs.  C.  B.  Stuart,  A.  O.  Cmoe,  M. 
K.  Craee,  R.  S.  Dinkle,  George  B.  Mar- 
tin, George  B.  IJeonard,  B.  F.  Procter, 
George  H.  Lamar,  C.  17.  McBlroy,  D.  W. 
Wright,  O.  W.  Allen,  and  H.  W.  Walsh, 
also  for  defendants  in  error: 

That  the  provisions  of  the  7th  Amendment 
are  applicable  to  the  judiciary  of  the  terri- 
tories and  the  District  of  Columbia  does 
not  show  that  those  provisions  must  be  fol- 
lowed in  state  courts,  in  trying  cases  in- 
volving Federal  laws.  The  United  States 
has  created  those  coiu'ts  by  virtue  of  its 
authority  as  sovereign  of  the  territories  and 
of  the  District;  but  the  United  States  has 
not  created  state  courts.  The  reason  the 
7th  Amendment  applies  to  the  territories 
and  the  District  is  that  the  United  States  is 
sovereign,  and  the  7th  Amendment  is  bind- 
ing upon  the  United  States  in  creating  its 
judiciary.  The  reason  does  not  lie  in  the 
fact  that  the  courts  of  the  t^ritories  are 
enforcing  Federal  law. 

Capital  Traction  Co.  ▼.  Hof,  174  U.  8. 
1,  6,  43  L.  ed.  873,  874,  19  Sup.  Ct.  Rep. 
580;  Thompson  v.  Utah,  170  U.  8.  843,  348, 
42  L.  ed.  1061,  1066,  18  Sup.  Ct.  Rep.  620; 
American  Ins.  Co.  t.  356  Bales  of  Cotton, 
1  Pet.  511,  546,  7  L.  ed.  242,  266. 

The  7th  Amendment  applies  to  the  Fed- 
eral judiciary,  not  to  Federal  rights. 

Barron  v.  Baltimore,  7  Pet.  243,  246,  249, 
8  L.  ed.  672,  674,  676;  Walker  v.  Sauvinet, 
92  U.  S.  90,  92,  28  L.  ed.  678,  679;  Brown 
V.  New  Jersey,  175  U.  S.  172,  174,  44  L.  ed. 
119,  120,  20  Sup.  Ct.  Rep.  77;  Maxwell  v. 
Dow,  176  U.  S.  581,  44  L.  ed.  597,  20  Sup. 
Ct.  Rep.  448,  494;  Pearson  v.  Yewda^l,  95 
U.  S.  294,  24  L.  ed.  436;  Ohio  ex  rel.  Lloyd 
V.  Dollison,  194  U.  6.  447,  48  L.  ed.  1065, 
24  Sup.  Ct.  Rep.  703;  BoUin  t.  Nebraska, 
176  U.  S.  87,  44  L.  ed.  383,  20  Sup.  Ct. 
Rep.  287,  affirming  61  Neb.  581,  71  N.  W. 
444 ;  Brown  v.  Walker,  161  U.  S.  606,  40  L. 
ed.  824,  5  Inters.  Com.  Rep.  369,  16  Sup. 
Ct.  Rep.  644;  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  824,  37  L.  ed. 
467,  13  Sup.  Ct.  Rep.  622;  McElvaine  v. 
Brush,  142  U.  S.  158,  35  L.  ed.  973,  12  Sup. 
Ct.  Rep.  166;  Eilenbedcer  v.  District  Ct. 
134  U.  S.  34,  33  L.  ed.  803,  10  Sup.  Ct. 
Rep.  424;  Spies  v,  Illinois,  123  U.  S.  131, 
31  L.  ed.  80,  8  Sup.  Ct.  Rep.  21;  Edwards 
V.  Elliott,  21  Wall.  552,  22  L.  ed.  490;  Su- 
preme Justices  ▼.  Murray,  9  Wall.  277,  19 
L.  ed.  666;  Fox  v.  Ohio,  6  How.  410,  12  L. 
ed.  213;  Livingston  t.  Moore,  7  Pet.  561, 
8  L.  ed.  781. 

State  courts,  wheUier  providing  a  com- 
mon-law jury  or  not,  may  take  jurisdiction 
of  cases  involving  Federal  rights,  and  de- 
termine the  case  in  accordance  with  their 
usual  and  customary  methods  of  trial. 

Winters  T.  Minneapolis  A;  St.  L.  R.  Co. 
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126  Miiin.  260,  148  ]N^.  W.  106;  Cheeapeake 
&  0.  R.  Co.  V.  Kelly,  161  Ky.  655,  171  S. 
W.  186j  Louisville  &  N.  R.  Co,  v.  Winkler, 
162  Ky.  843,  173  S.  W.  161,  9  N.  C.  C.  A. 
146;  Epmbolis  v.  Minneapolis  &  St.  L.  R. 
Co.  128  Minn.  112, 150  N.  W.  386;  St.  Louis 
&  S.  F.  R.  Co.  V.  Brown,  45  Okla.  143,  144 
Pac.  1075;  Chesapeake  &  0.  R.  Co.  v.  Carna- 
han,  118  Va.  46,  86  S.  E.  865;  Gibson  v. 
Bellingham  &  N.  R.  Co.  213  Fed.  488;  15 
Columbia  L.  Rev.  616;  3  Va.  L.  Rev.  312;  1 
Va.  L.  Reg.  72L 

Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

In  this  action,  which  was  founded  upon 
the  Employers'  Liability  Act  of  Congress  of 
April  22,  1908  (chap.  149,  35  Stat,  at  L. 
66),  as  amended  by  Act  of  April  5,  1910 
(chap.  143,  36  Stat,  at  L.  291,  Comp.  Stat. 
1913,  §  8662),  defendant  in  error,  as  ad- 
ministratrix of  Matt  Kelly,  deceased,  recov- 
ered a  judgment  in  the  Montgomery  circuit 
court  for  damages  because  of  the  death  of 
the  intestate  while  employed  by  plaintiff 
in  error  in  interstate  commerce.  The  ver- 
dict was  for  $19,011,  which  was  apportioned 
among  the  widow  and  infant  children  of 
the  deceased,  excluding  a  son  who  had  at- 
tained his  majority.  The  court  of  appeals 
of  Kentucky  affirmed  the  judgment,  and  de- 
nied a  rehearing.  160  Ky.  296,  169  S.  W. 
736;  161  Ky.  655,  171  S.  W.  185. 

Upon  the  present  writ  of  error  the  first 
contention  is  that  the  limitation  of  the  7th 
Amendment  to  the  Federal  Constitution 
preserving  the  common-law  right  of  trial 
by  jury  inheres  in  every  right  of  action 
created  under  the  authority  of  that  Consti- 
tution, and  that  because,  as  is  said,  the 
courts  of  Kentucky  are  unable  to  secure 
that  right  to  litigants  by  reason  of  a  law 
of  the  state,  passed  pursuant  to  a  provi- 
sion of  its  Constitution,  by  the  terms  of 
which  in  all  trials  of  civil  actions  in  the 
circuit  courts  three  fourths  or  more  of  the 
jurors  concurring  may  return  a  verdict, 
those  courts  are  without  jurisdiction  of  ac- 
tions arising  under  the  Federal  Employers' 
Liability  Act.  This  contention  has  been  set 
at  rest  by  our  recent  decision  in  Minneapolis 
&  St.  L.  R.  Co.  V.  BomboliB,  241  U.  S.  211, 
60  L.  ed.  961,  36  Sup.  Ct.  Rep.  595. 

The  only  other  matter  requiring  consider- 
ation is  the  instruction  of  the  trial  court, 
affirmed  by  the  court  of  appeals,  respecting 
the  method  of  ascertaining  the  damages. 
We  may  say  in  passing  that  while  the  act 
of  Congress  does  not  require  that  in  such 
cases  damages  be  apportioned  among  the 
l)eneficiarie8  (Central  Vermont  R.  Co.  v. 
White,  238  U.  S.  507,  515,  59  L.  ed.  1433, 
1438,  35  Sup.  Ct.  Rep.  865,  9  N.  G.  C.  A. 
-265),  it  is  not  in  the  present  case  insisted 
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that  the  act  prohibits  such  an  apportion- 
ment, and  if  there  be  any  question  about 
this  it  is  not  now  before  us. 

Respecting  the  matter  with  which  we  have 
to  deal,  the  trial  court,  after  stating  that 
if  the  jury  should  find  for  the  plaintiff  they 
should  fix  the  damages  at  such  sum  as 
would  reasonably  compensate  the  dependent 
members  of  Kelly's  family  for  the  pecuniary 
loss,  if  any,  shown  by  the  evidence  to  have 
been  sustained  by  them  because  of  Kelly's 
injury  and  death;  and  that,  in  fixing  the 
amount,  they  were  authorized  to  take  into 
consideration  the  evidence  showing  the  de- 
cedent's age^  habits,  business  ability,  earn- 
ing capacity,  and  probable  duration  of  life, 
and  also  the  pecuniary  loss,  if  any,  which 
the  jury  might  find  from  the  evidence  that 
the  dependent  members  of  his  family  had 
sustained  because  of  being  derived  of  such 
maintenance  or  support  or  other  pecuniary 
advantage,  if  any,  which  the  jury  might  be- 
lieve from  the  evidence  they  would  have  de- 
rived from  his  life  thereafter, — proceeded 
as  follows:  "If  the  jury  find  for  the  plain- 
tiff they  will  find  a  gross  sum  for  the  plain- 
tiff against  the  defendant  which  must  not 
exceed  the  probable  earnings  of  Matt  Kelly 
had  he  lived.  The  gross  sum  to  be  found 
for  plaintiff,  if  the  jury  find  for  the  plain- 
tiff, must  be  the  aggregate  of  the  sums 
which  the  jury  may  find  from  the  evidence 
and  ^x  as  the  pecuniary  loss  above  de- 
scribed, which  each  dependent  member  of 
Matt  Kelly's  family  nmy  have  sustained  by 
his  death;"  following  this  with  an  instruc- 
tion respecting  the  apportionment,  with 
which,  as  we  have  said,  we  are  not  now  con- 
cerned. Defendant  requested  an  instruction 
that  the  jury  should  "fix  the  damages  at 
that  sum  which  represents  the  present  cash 
value  of  the  reasonable  expectation  of  pe- 
cuniary advantage  ...  to  said  Addie 
Kelly  during  her  widowhood  and  while  de« 
pendent,  and  pecuniary  advantage  to  said 
infant  children  while  dependent  and  until 
they  become  twenty-one  years  of  age."  This 
was  refused. 

Laying  aside  questions  of  form,  the  court 
of  appeals  treated  the  instruction  given  and 
the  refusal  of  the  requested  instruction  as 
raising  the  question  "that  what  the  bene- 
ficiary is  entitled  to  is  not  a  lump  sum 
equal  to  what  he  would  receive  during  the 
estimated  term  of  dependency,  but  the  pres- 
ent cash  value  of  such  aggregate  amount." 
Defendant's  contention  was  overruled  upon 
the  ground  that  the  whole  loss  of  the  bene- 
ficiaries is  sustained  at  tlie  time  of  the 
death  of  the  party  in  question,  the  court 
saying:  "While  that  loss  is,  in  a  measure, 
future  support,  the  father's  death  precipi- 
tated it,  so  that  it  is  all  due,  and  we  are 
not  impressed  with  the  argument  thai  the 
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aum  due  ahould  be  reduced  by  rebate  or 
discount.  The  value  oi  a  fatber's  support 
is  not  so  difficult  to  estimate,  and  the  aver- 
age juryman  is  competent  to  compute  it, 
but  to  figure  interest  on  deferred  payments, 
with  annual  rests,  and  reach  a  present  cash 
value  of  such  loss  to  each  dependent  is 
more  than  ought  to  be  asked  of  anyone  less 
qualified  than  an  actuary."     [160  Ky.  303.] 

We  are  constrained  to  say  that,  in  our 
opinion,  the  court  of  appeals  erred  in  its 
conclusion  upon  this  point.  The  damages 
should  be  equivalent  to  compensation  for 
the  deprivation  of  the  reasonable  expecta- 
tion of  pecuniary  benefits  that  would  have 
resulted  from  the  continued  life  of  the  de- 
ceased. Michigan  C.  R.  Co.  v.  Vreeland, 
227  U.  S.  69,  70,  71,  67  L.  ed.  417,  421,  422, 
33  Sup.  Ct  Rep.  192,  Ann.  Cas.  1914C,  176; 
American  R.  Co.  y.  Didricksen,  227  U.  S. 
145,  149,  67  L.  ed.  456,  457,  33  Sup.  Ct. 
Rep.  224 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  McGin- 
nis,  228  U.  8.  173,  175,  67  L.  ed.  786,  786, 
33  Sup.  Ct.  Rep.  426,  3  N.  C.  C.  A.  806. 
So  far  as  a  verdict  is  based  upon  the  depri- 
vation of  future  benefits,  it  will  afford  more 
than  compensation  if  it  be  made  up  by  ag- 
gregating the  benefits  without  taking  ac- 
count of  the  earning  power  of  the  money 
that  is  presently  to  be  awarded.  It  is  self- 
evident  that  a  given  sum  of  money  in  hand 
is  worth  more  than  the  like  sum  of  money 
payable  in  the  future.  Ordinarily  a  person 
seeking  to  recover  damages  for  the  wrong- 
ful act  of  another  must  do  that  which  a 
reasonable  man  would  do  under  the  circum- 
stances to  limit  the  amount  of  the  damages. 
Wicker  v.  Hoppock,  6  Wall.  94,  99,  18  L. 
ed.  752,  753;  The  Baltimore,  8  Wall.  377, 
387,  19  L.  ed.  463,  465;  United  States  v. 
Smith,  94  U.  S.  214,  218,  24  L.  ed.  115; 
Warren  v.  Stoddart,  105  U.  S.  224,  229,  26 
L.  ed.  1117,  1120;  United  States  v.  United 
States  Fidelity  &  G.  Co.  236  U.  S.  512,  526, 
59  L.  ed.  696,  703,  35  Sup.  Ct.  Rep.  298,  and 
the  putting  out  of  money  at  interest  is  at 
this  day  so  common  a  matter  that  ordi- 
narily it  cannot  be  excluded  from  considera- 
tion in  determining  the  present  equivalent 
of  future  payments,  since  a  reasonable  man, 
even  from  selfish  motives,  would  probably 
gain  some  money  by  way  of  interest  upon 
the  money  recovered.  Savings  banks  and 
other  established  financial  institutions  are 
in  many  cases  accessible  for  the  deposit  of 
moderate  sums  at  interest,  without  sub- 
stantial danger  of  loss;  the  sale  of  annuities 
is  not  unknown;  and,  for  larger  sums,  state 
and  municipal  bonds  and  other  securities 
of  almost  equal  standing  are  commonly 
available. 

Local  conditions  are  not  to  be  disregard- 
ed, and  besides,  there  may  be  cases  where 
ilie  anticipated  pecuniary  advantage  of 
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which  the  beneficiary  has  been  deprived 
covers  an  expectancy  so  short  and  is  in  the 
aggregate  so  small  that  a  reasonable  man 
could  not  be  expected  to  make  an  invest- 
ment or  purchase  an  annuity  with  the  pro- 
ceeds of  the  judgment.  But,  as  a  rule,  and 
in  all  cases  where  it  is  reasonable  to  sup- 
pose that  interest  may  safely  be  earned 
upon  the  amount  that  is  awarded,  the  as- 
certained future  benefits  ought  to  be  dis- 
counted in  the  making  up  of  the  award. 

We  do  not  mean  to  say  that  the  discount 
should  be  at  what  is  commonly  called  the 
''legal  rate"  of  interest;  that  is,  the  rate 
limited  by  law,  beyond  which  interest  is 
prohibited.  It  may  be  that  such  rates  are 
not  obtainable  upon  investments  on  safe 
securities,  at  least,  without  the  exercise  of 
financial  experience  and  skill  in  the  ad- 
ministration of  the  fund;  and  it  is  evident 
that  the  compensation  should  be  awarded 
upon  a  basis  that  does  not  call  upon  the 
beneficiaries  to  exercise  such  skill,  for  where 
this  is  necessarily  employed,  the  interest  re- 
turn is  in  part  earned  by  the  investor  rather 
than  by  the  investment.  This,  however,  is  a 
matter  that  ordinarily  may  be  adjusted  by 
scaling  the  rate  of  interest  to  be  adopted  in 
computing  the  present  value  of  the  future 
benefits;  it  being  a  matter  of  common 
knowledge  that,  as  a  rule,  the  best  and 
safest  investments,  and  those  which  require 
the  least  care,  yield  only  a  moderate  return. 

We  are  not  in  this  case  called  upon  to  lay 
down  a  precise  rule  or  formula,  and  it  is 
not  our  purpose  to  do  this,  but  merely  to 
indicate  some  of  the  considerations  that  sup- 
port the  view  we  have  expressed  that,  in 
computing  the  damages  recoverable  for  the 
deprivation  of  future  benefits,  the  principle 
of  limiting  the  recovery  to  compensation 
requires  that  adequate  allowance  be  made, 
according  to  circumstances,  for  the  earning 
power  of  money.;  in  short,  that  when  future 
payments  or  other  pecuniary  benefits  are  to 
be  anticipated,  the  verdict  should  be  made 
up  on  the  basis  of  their  present  value  only. 

We  are  aware  that  it  may  be  a  difficult 
mathematical  computation  for  the  ordinary 
juryman  to  calculate  interest  on  deferred 
payments,  with  annual  rests,  and  reach  a 
present  cash  value.  Whether  the  difficulty 
should  be  met  by  admitting  the  testimony 
of  expert  witnesses,  or  by  receiving  in  evi- 
dence the  standard  interest  and  annuity 
tables  in  which  present  values  are  worked 
out  at  various  rates  of  interest  and  for 
various  periods  covering  the  ordinary  ex- 
pectancies of  life,  it  is  not  for  us  in  this 
case  to  say.  Like  other  questions  of  pro- 
cedure and  evidence,  it  is  to  be  determined 
according  to  the  law  of  the  forum. 

But  the  question  of  the  proper  measure  of 
damages  is  inseparably  connected  with  the 
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right  of  action,  and  in  cases  arising  under 
the  Federal  Employers'  Liability  Act  it 
must  be  settled  according  to  general  prin- 
ciples of  law  as  administered  in  the  Federal 
courts. 

We  are  not  reminded  that  in  any  previous 
case  in  this  court  the  precise  question  now 
presented  has  been  necessarily  involved. 
But  in  two  cases  the  applicability  of  pres- 
ent values  has  been  recognized. 

Vicksburg  &  M.  R.  Co.  v.  Putnam,  118  U. 
S.  545,  30  L.  ed.  257,  7  Sup.  Ct.  Rep.  1,  10 
Am.  Neg.  Gas.  674,  was  a  review  of  a  judg- 
ment recovered  in  a  circuit  court  of  the 
United  States  in  an  action  for  personal  in- 
juries where  the  damages  claimed  included 
compensation  for  the  impairment  of  plain- 
tiff's earning  capacity.  Assuming,  for  pur- 
poses of  illustration,  that  plaintiff's  ex- 
pectancy of  life  was  thirty  years,  the  trial 
judge  instructed  the  jury  (p.  551)  that  it 
would  not  be  proper  to  allow  him  in  gross 
the  sum  of  the  annual  losses  during  his 
expectancy,  "for  the  annuity  will  be  pay- 
able one  part  this  year  and  another  part 
next  year,  and  each  of  the  thirty  parts  pay- 
able* each  of  the  thirty  years.  You  must 
have  a  sum  such  that,  when  he  dies,  it  will 
all  be  used  up  at  the  end  of  thirty  years." 
Having  called  attention  to  certain  tables 
that  were  in  evidence,  he  proceeded  to  say: 
"Add  that  to  the  present  worth  of  annuity 
if  you  find  he  was  damaged."  The  judg- 
ment was  reversed,  not  because  of  the  recog- 
nition of  the  rule  of  present  values,  but  be- 
cause of  the  conclusive  force  that  was  given 
by  the  trial  judge  to  the  life  and  annuity 
tables.  In  the  course  of  the  opinion  the 
court,  by  Mr.  Justice  Gray,  said  (p.  554) 
that  the  compensation  should  include  "a 
fair  recompense  for  the  loss  of  what  he 
would  otherwise  have  earned  in  his  trade 
or  profession,  and  has  been  deprived  of  the 
capacity  of  earning  by  the  wrongful  act 
of  the  defendant.  ...  In  order  to  assist 
the  jury  in  making  such  an  estimate,  stand- 
ard life  and  annuity  tables,  showing  at  any 
age  the  probable  duration  of  life,  and  the 
present  value  of  a  life  annuity,  are  com- 
petent evidence.  .  .  .  But  it  has  never 
been  held  that  the  rules  to  be  derived  from 
such  tables  or  computations  must  be  the 
absolute  guides  of  the  judgment  and  the 
conscience  of  the  jury." 

In  Pierce  v,  Tennessee  Coal,  Iron  &  R. 
Co.  173  U.  S.  1,  43  L.  ed.  591,  19  Sup.  Ct. 
Rep.  336,  5  Am.  Neg.  Rep.  747,  which  was 
an  action  founded  upon  defendant's  breach 
and  abandonment  of  a  contract  of  employ- 
ment construed  by  this  court  to  be  limited 
only  by  plaintiff's  life,  the  trial  court  ruled 
(p.  6)  that  no  recovery  could  be  allowed  be- 
yond the  instalments  of  wages  due  up  to 
the  date  of  the  trial,  refuelng  to  eharge, 
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as  requeiited  by  plaintiff,  that  he  was  "en- 
titled to  tiie  full  benefit  of  his  contract, 
which  is  the  present  value  of  the  money 
agreed  to  be  paid  and  the  articles  to  be 
furnished  under  the  contract  for  the  period 
of  his  life,  if  his  disability  is  permanent,'* 
etc.  This  court  held  (p.  10)  that  the  cir- 
cuit court  had  erred  in  restricting  the  dam- 
ages as  mentioned,  and  in  declining  to  in- 
struct the  jury  in  accordance  with  plaintiff's 
request;  citing  Vicksburg  &  M.  R.  Co.  v. 
Putnam,  ubi  supra,  and  quoting  the  reference 
to  the  "present  value  of  a  life  annuity;" 
and  also  citing  (p.  13)  Schell  v.  Plumb,  55 
N.  Y.  592,  and  making  the  following  quota- 
tion from  the  opinion  of  the  court  of  appeals 
of  New  York  in  that  case:  "Here  the  con- 
tract of  the  testator  was  to  support  the 
plaintiff  during  her  life.  That  was  a  con- 
tinuing contract  during  that  period;  but 
the  contract  was  entire,  and  a\otal  breach 
put  an  end  to  it,  and  gave  the  plaintiff  a 
right  to  recover  an  equivalent  in  damages, 
which  equivalent  was  the  present  value  of 
her  contract." 

That  where  future  payments  are  to  be 
anticipated  and  capitalized  in  a  verdict  the 
plaintiff  is  entitled  to  no  more  than  their 
present  worth  is  commonly  recognized  in 
the  state  courts.  We  cite  some  of  the  cases, 
but  without  intending  to  approve  any  of 
the  particular  formulse  that  have  been  fol- 
lowed in  applying  the  principle;  since  in 
this  respect  the  decisions  are  not  harmoni- 
ous, and  some  of  them  may  be  subject  to 
question.  Louisville  k  N.  R.  Co.  v.  Tram- 
mell,  93  Ala.  350,  355,  9  So.  870;  McAdory 
V.  Louisville  &  N.  R.  Co.  94  Ala.  272,  276, 
10  So.  507;  Central  R.  Co.  v.  Rouse,  77  Ga. 
393,  408,  3  S.  E.  307;  Atlanta  k  W.  P.  R. 
Co.  V.  Newton,  85  Ga.  517,  528,  11  S.  E. 
776;  Kinney  v.  Folkerts,  78  Mich.  687,  701, 
44  N.  W.  152,  84  Mich.  616,  624,  48  N. 
W.  283;  Hackney  v.  Delaware  &  A.  Teleg. 
&  Teleph.  Co.  69  N.  J.  L.  335,  337,  55  Atl. 
252;  Gregory  v.  New  York,  L.  E.  &  W.  R. 
Co.  55  Hun,  303,  308,  8  N.  Y.  Supp.  525; 
Benton  v.  North  Carolina  R.  Co.  122  N.  C. 
1007,  1009,  30  S.  E.  333;  Poe  v.  Raleigh  & 
A.  Air  Line  R.  Co.  141  N.  C.  525,  528,  54* 
S.  E.  406;  Johnson  v.  Seaboard  Air  Line 
R.  Co.  163  N.  C.  431,  452,  79  S.  E.  690,  Ann. 
Cas.  1915B,  698,  4  N.  C.  C.  A.  627;  Good- 
hart  V.  Pennsylvania  R.  Co.  177  Pa.  1,  17, 
55  Am.  St.  Rep.  705,  35  Atl.  191 ;  Irwin  t. 
Pennsylvania  R.  Co.  226  Pa.  156,  75  AM. 
19;  Reitler  v.  Pennsylvania  R.  Co.  238 
Pa.  1,  7,  85  Atl.  1000;  McCabe  v.  Narragan- 
sett  Electric  Lighting  Co.  26  R.  I.  427,  435, 
59  Atl.  112;  Houston  &  T.  C.  R.  Co.  v.  Wil- 
lie, 53  Tex.  318,  328,  37  Am.  Rep.  756; 
Rudiger  r.  Chicage,  St  P.  M.  k  O.  R.  Go. 
101  Wis.  292,  303,  77  N.  W.  169;   Seeord 
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V.  John  Schroeder  Lumber  Co.  160  Wig.  1, 
7,  150  N.  W.  971.  See  also  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Needham  (C.  C.  A.  8th)  3  C. 
C.  A.  129,  10  U.  S.  App.  339,  52  Fed.  371, 
377;   Baltimore  &  0.  R.  Co.  v.  Henthorne 


(C.  C.  A.  6th)   19  C.  C.  A.  623,  43  U.  S. 
App.  113,  73  Fed.  634,  641. 

Judgment  reversed  and  the  cause  remand- 
ed for  further  proceedings  not  inconsistent 
with  this  opinion. 


AnnolatiiNi — ^Reduction  to  precenl  vidue  of  pecaniary  lots  to  the  statutory 

boieficiaries  from  death. 


As  the  title  indicates,  this  note  is 
confined  to  the  question  whether  the 
gross  loss  suffered  by  the  beneficiaries 
covering  the  period  of  expected  benefits 
which  the  jury  determine  is  to  be  re- 
duced to  its  present  cash  value  in  mak- 
ing the  award  of  damages  in  an  action 
for  wrongful  death. 

As  to  the  admissibility  and  use  of 
mortality  or  annuity  tables  in  death 
actions,  see  note  to  Ruehl  v.  Lidgerwood 
Rural  Teleph.  Co.  L.R.A.  — ,  — . 

Many  other  questions  in  relation  to 
the  measure,  elements,  and  amount  of 
damages  in  actions  for  death  are  treat- 
ed in  notes  cited  in  the  L.R.A.  Indexes 
under  the  title,  '^Damages,''  subtitle, 
"Death."  Many  other  questions  in  re- 
lation to  actions  for  death  are  discussed 
in  notes  cited  in  the  L.R.A.  Indexes  un- 
der the  title,  "Death." 

It  is  not  the  purpose  of  this  note  to 
cover  the  question  of  the  damages  re- 
coverable for  negligently  killing  a  per- 
son, but  the  discussion  is  limited  to  the 
question  as  to  whether  or  not  the  award 
of  damages  should  be  based  upon  the 
gross  loss  or  the  present  value  thereof. 

Damages  recoverable  for  negligently 
killing  a  person  include  not  only  com- 
pensation for  present  loss,  but  also  for 
any  prospective  loss.  As  to  the  amount 
to  be  awarded  for  prospective  loss,  the 
question  arises  as  to  whether  this 
amount  should  be  in  gross,  or  whether 
this  gross  amount  should  be  reduced  to 
its  present  value.  By  the  great  weight 
of  authority,  where  the  damages  to  be 
awarded  for  negligently  causing  the 
death  of  a  person  are  compensation  to 
designated  relatives  for  their  pecuniary 
loss,  both  immediate  and  prospective,  so 
far  as  the  loss  is  prospective  the  gross 
amount  thereof  should  be  determined, 
and  this  amount  should  be  reduced  to 
its  present  worth.  Chesapeake  &  0.  R. 
Co.  V.  Kelly,  ante,  367;  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Needham  (1892)  3  C.  C. 
A.  129,  10  U.  S.  App.  339,  62  Fed.  371 ; 
Louisville  &  N.  R.  Co.  v.  Morris  (1912) 
179  Ala.  239,  60  So.  933;  Alabama  Min- 
eral R.  Co.  V.  Jones  (1896)  114  Ala. 
619,  62  Am.  St.  Rep.  121,  21  So.  507, 

1  Am.  Neg.  Rep.  55;  Louisville  &  N.  R. 
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Co.  V.  Jones,  130  Ala.  456,  30  So.  586; 
McAdory  v.  Louisville  &  N.  R.  Co. 
(1891)  94  Ala.  272,  10  So.  507;  Louis- 
ville &  N.  R.  Co.  V.  Trammell  (1890) 
93  Ala.  354,  9  So.  870;  Kansas  Citv 
Southern  R.  Co.  v.  Leslie  (1916)  125 
Ark.  516,  189  S.  W.  171;  St.  Louis,  L 
M.  &  S.  R.  Co.  V.  Hitt  (1905)  76  Ark. 
227,  88  S.  W..908,  990;  St.  Louis,  L  M. 
&  S.  R.  Co.  V.  Sweet  (1895)  60  Ark. 
550,  31  S.  W.  571;  Atlanta  &  W.  P.  R. 
Co.  V.  Newton  (1890)  85  Ga.  517,  11  S. 
E.  776;  Central  R.  Co.  v.  Rouse  (1886) 
77  Ga.  393,  3  S.  E.  307;  David  v.  South- 
western R.  Co.  (1870)  41  Ga.  223;  Macon 
&  W.  R.  Co.  V.  Johnson  (1868)  38  Ga. 
409,  11  Am.  Neg.  Cas.  292;  Georgia  F. 
&  A.  R.  Co..  V.  Sasser  (1908)  4  Ga.  App. 
276,  61  S.  E.  505;  Benton  v.  Chicago, 
R.  L  &  P.  R.  Co.  (1881)  55  Iowa,  496, 
8  N.  W.  330,  3  Am.  Neg.  Cas.  349 ;  Kirby 
V.  Chicago,  R.  L  &  P.  R.  Co.  (1915)  173 
Iowa,  144,  155  N.  W.  343;  Rouse  v. 
Detroit  Electric  R.  Co.  (1901)  128  Mich. 
149,  87  N.  W.  68;  Balch  v.  Grand  Rapids 
&  I  R.  Co.  (1887)  67  Mich.  394,  34  N. 
W.  884;  Nash  v.  Minneapolis  &  St.  L, 
R.  Co.  (1915)  131  Minn.  166,  L.R.A.  — , 
— ,  154  N.  W.  957;  Smith  v.  Prvor 
(1916)  195  Mo.  App.  259,  190  S.  W.  69; 
Danskin  v.  Pennsylvania  R.  Co.  (1912) 
83  N.  J.  L.  522,  83  Atl.  1006;  Hackney 
V.  Delaware  &  A.  Teleg.  &  Teleph.  Co. 
(1903)  69  N.  J.  L.  335,  55  Atl.  252; 
Watson  V.  Seaboard  Air  Line  R.  Co. 
(1903)  133  N.  C.  188,  45  S.  E.  555; 
Benton  v.  North  Carolina  R.  Co.  (1898) 
122  N.  0.  1007,  30  S.  E.  333;  Coley  v, 
Statesville  (1897)  121  N.  0.  301,  28  S. 
E.  482;  Pickett  v.  Wilmington  &  W.  R. 
Co.  (1895)  117  N.  0.  616,  30  L.R.A. 
257,  53  Am.  St.  Rep.  611,  23  S.  E.  264; 
Bums  V.  Pennsylvania  R.  Co.  (1908)  219 
Pa.  225,  68  Atl.  704;  Hockenberry  v. 
New  Castle  Electric  Co.  (1916)  251  Pa. 
398,  96  Atl.  1046 ;  Irwin  v.  Pennsylvania 
R.  Co.  (1910)  226  Pa.  156,  75  Atl.  19; 
McCabe  v.  Narragansett  Electric  Light- 
ing Co.  (1904)  26  R.  L  427,  59  Atl.  112; 
Missouri,  K.  &  T.  R.  Co.  v.  Henderson 
(1912)  —  Tex.  Civ.  App.  — ,  149  S.  W. 
822;  Gray  v.  ,Phillips  (1909)  —  Tex. 
Civ.  App.  •—,  117  S.  W.  870 ;  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Linthicum  (1903)  33 
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Tex.  Civ.  App.  375,  77  S.  W.  40;  Hous- 
ton &  T.  C.  R.  Co.  V.  Turner  (1904)  34 
Tex.  Civ.  App.  397,  78  S.  W.  712,  re- 
versed on  other  grounds  in  (1906)  99 
Tex.  547,  91  S.  W.  562;  Missouri,  K.  & 
T.  R.  Co.  V.  Ransom  (1867)  15  Tex.  Civ. 
App.  689,  41  S.  W.  826;  Rudiger  v.  Chi- 
cago,  St.  P.  M.  &  0.  R.  Co.  (1898)  101 
Wifl.  292,  77  N.  W.  169. 

In  Chesapeake  &  0.  R.  Co.  v.  KEiJiT, 
ante,  367,  reversing  (1914)  160  Ky.  296, 
169  S.  W.  736,  rehearing  denied  in 
(1914)  161  Ky.  665, 171  S.  W.  185,  in  the 
state  court  the  ruling  of  the  trial  court 
in  refusing  a  specific  instruction  to  the 
effect  that  the  gross  amount  of  the  ac- 
tual pecuniary  loss  of  the  statutory 
beneficiaries  should  be  reduced  to  its 
present  value  was  sustained.  In  passing 
upon  an  objection  that  the  verdict  was 
excessive,  however,  the  court  remarked 
that  in  view  of  earning  capacity  of  the 
deceased  and  the  other  circumstances 
of  the  case,  it  could  not  be  said  that 
the  jury  did  not  assess  the  damag.es  ac- 
cording to  the  present  value. 

The  reason  for  requiring  that  the  dam- 
ages to  cover  the  prospective  loss  be 
reduced  to  the  present  worth  is  pointed 
out  in  Chesapeake  &  0.  R.  Co.  v.  Kelly 
to  be  that  so  far  as  the  verdict  is  based 
upon  the  deprivation  of  future  benefits, 
it  will  more  than  compensate  if  it  is 
made  up  by  aggregating  the  benefits 
withput  taking  account  of  the  earning 
power  of  the  money  that  is  presently  to 
be  awarded,  for  a  given  sum  of  money  in 
hand  is  worth  more  than  a  like  sum  of 
money  payable  in  the  future,  and  it  is 
proper  to  assume  that  the  amount  re- 
coverable will  be  placed  at  interest, 
where  it  will  earn  a  return.  While  it 
is  a  general  rule  that  the  present  worth 
of  the  prospective  loss  is  to  be  the  basis 
of  the  verdict,  it  has  been  i)ointed  out 
that  local  conditions  are  not  to  be  dis- 
regarded, and  where  the  anticipated 
pecuniary  advantage  of  which  the  ben- 
eficiary has  been  deprived  covers  an 
expectancy  so  short  and  is  in  aggregate 
so  small  that  a  reasonable  man  could 
not  be  expected  to  make  an  investment 
or  purchase  an  annuity  with  the  pro- 
ceeds of  the  judgment,  it  is  not  neces- 
sary to  determine  the  present  worth  of 
such  loss. 

And  it  has  been  pointed  out  that  in 

estimating  the  damages  based  upon  the 

amount    the    decedent    would    probably 

earn  in  his  lifetime,  these  earnings  would 

not  be  in  a  lump  sum,  but  would  be  from 

year   to   year,   and   henc^   the    verdict 

should  not  be  for  the  amount  of  the 

earnings  less  the  probable  amount  of  the 
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cost  of  maintenance  as  though  the  earn- 
ings would  have  been  earned  all  at  one 
time  and  immediately.  Benton  v.  Chi- 
cago, R.  I.  &  R  R.  Co.  (1881)  55  Iowa, 
496,  8  N.  W.  330,  3  Am.  Neg.  Cas.  349. 

And  it  has  been  reasoned  that  the 
law  does  not  contemplate  the  recovery 
of  a  sum,  the  interest  upon  which  will 
afford  the  family  of  the  deceased  an 
income  equivalent  to  the  pecuniary  ben- 
efits which  they  might  expect  from  the 
decedent  if  he  had  continued  to  live, 
but  it  limits  the  recovery  to  a  sum 
which  will  procure  an  annuity  equivalent 
to  such  pecuniary  benefit  for  the  period 
covered  by  the  life  expectancy  of  the 
deceased.  Nash  v.  Minneapolis  &  St. 
L.  R.  Co.  (1915)  131  Minn.  166,  L.R.A. 
— ,  —,  154  N.  W.  957. 

Different  rules  have  been  stated  as  to 
the  method  to  be  employed  in  computing 
the  present  worth  of  the  gross  amount 
necessary  to  compensate  for  the  pe- 
cuniary loss  of  the  statutory  benefi- 
ciaries. 

In  determining  the  present  worth,  the 
discount  should  not  necessarily  be  based 
upon  the  legal  rate  of  interest,  since 
such  returns  are  not  always  obtainable 
upon  investments  on  safe  securities,  at 
least  without  the  exercise  of  financial 
experience  and  skill  in  the  administra- 
tion of  the  fund,  hence  compensation 
should  be  awarded  upon  a  basis  that 
does  not  call  upon  the  beneficiaries  to 
exercise  such  skill.  Chesapeaice  &  0. 
R.  Co.  V.  Kelly. 

Compare  with  Louisville  &  N".  R.  Co. 
V.  Morris  (1912)  179  Ala.  239,  60  So. 
933,  holding  that  the  measure  of  dam- 
ages is  a  sum  not  in  excess  of  that  which 
at  interest  at  8  per  cent  for  a  time  not 
exceeding  decedent's  expectancy  would 
yield  such  an  amount  as  his  dependent 
family  would  probably  have  received 
each  year  from  his  earnings. 

And  see  Watson  v.  Seaboard  Air  Line 
R.  Co.  (1903)  133  N.  0.  188,  45  S.  E. 
555,  holding  that,  in  ascertaining  the 
present  value  of  the  net  income  of  the 
decedent  in  his  lifetime,  the  jury  may 
first  ascertain  what  $1  with  6  per  cent 
interest  would  amount  to  for  the  time 
found  the  decedent  would  have  lived, 
and  divide  the  net  income  by  the  amount 
found  that  $1  and  interest  would  amount 
to. 

It  has  been  held  that  the  amount  re- 
coverable is  such  a  sura  as,  with  the 
legal  interest  during  the  period  of  ex- 
pectancy of  the  life  of  the  deceased,  will 
produce  at  the  expiration  of  such  period, 
a  sum  equal  to  the  accumulation  of  his 
earnings  in  the  same  period.    McAdory 
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V.  Louisville  &  N.  R.  Co.  (1891)  94  Ala. 
272,  10  So.  507. 

The  verdict  should  be  such  sum  as,  be- 
ing put  to  interest,  will  each  year,  by 
taking  a  part  of  the  principal  and  add- 
ing it  to  the  interest,  yield  an  amount 
sufficient  to  cover  the  beneficiaries'  loss 
for  the  entire  period  upon  which  the 
loss  is  based.  Louisville  &  N.  R.  Co.  v. 
Trammell  (1890)  93  Ala.  354,  9  So.  870; 
Louisville  &  N.  R.  Co.  v.  Jones  (1900) 
130  Ala.  456,  30  So.  586. 

Or  slated  in  another  way,  the  verdict 
should  be  such  sum  as  would  be  exhaust- 
ed at  the  end  of  the  period  for  which 
compensation  was  to  be  made,  by  ex- 
pending each  year  an  amount  equal  to 
the  beneficiaries'  loss  for  that  year.  At- 
lanta &  W.  P.  R.  Co.  V.  Newton  (1890) 
85  Ga.  517, 11  S.  E.  776. 

And  see  Danskin  v.  Pennsylvania  R. 
Co.  (1912)  83  N.  J.  L.  522,  83  Atl.  1006, 
holding  the  amount  of  recovery  is  the 
present  worth  of  a  sum  which,  paid  in 
annual  instalments  for  the  term  of  de- 
cedent's life  expectancy,  would  give  the 
beneficiaries  the  annual  amount  of 
decadent's  contributions  for  their  main- 
tenance, and  also  the  several  amounts 
of  such  contributions  with  interest  for 
the  time  between  the  death  and  the  date 
of  trial. 

And  also  Rudiger  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  (1898)  101  Wis.  292,  77 
N.  W.  169,  holding  that,  in  arriving  at 
the  pecuniary  loss  of  the  statutory  bene- 
ficiaries from  the  death  complained  of, 
the  recovery  should  be  limited  to  such 
sum  as,  being  put  at  interest,  will  each 
year,  by  taking  a  part  of  the  principal 
and  adding  it  to  the  interest,  realize  an 
amount  sufficient  for  the  beneficiaries 
support  for  the  time  the  decedent  would 
have  lived  to  support  them,  together 
with  such  further  sum,  if  any,  as  the 
beneficiaries  might  reasonably  have  ex- 
pected to  have  received  from  the  earn- 
ings of  the  deceased. 


The  language  of  the  court  in  Texas 
Mexican  R.  Co.  v.  Higgins  (1906)  44 
Tex.  Civ.  App,  523,  99  S.  W.  200,  indi- 
cates the  entertainment  by  it  of  an  erro- 
neous view  as  to  the  manner  of  determin- 
ing an  annuity  which  would  equal  the 
amount  of  contributions  the  statutory 
beneficiaries  had  a  reasonable  expecta- 
tion of  receiving  from  the  deceased  had 
he  continued  in  life.  It  is  pointed  out 
that  the  deceased  had  a  life  expectancy 
of  twenty-five  years,  and  that  if  the 
widow  multiplied  the  amount  she  re- 
ceived from  him  annually  by  twenty-five, 
it  would  take  a  larger  sum  than  the 
amount  of  damages  assessed  to  3rield  an 
annuity  equal  to  what  she  received.  In 
this  case  the  income  of  the  deceased 
was  equal  to  about  $75  per  month,  sub- 
stantially all  of  which  he  contributed  to 
his  wife,  and  the  amount  of  damages 
assessed  was  $15,000. 

Li  Missouri,  K.  &  T.  R.  Co.  v.  Eansom 
(1867)  15  Tex.  Civ.  App.  689,  41  S.  W. 
826,  it  is  held  that  it  is  not  error  to  re- 
fuse to  charge  the  jury  that  the  measure 
of  recovery  for  the  wrongful  death  is 
such  sum  of  money  as  will  purchase  an 
annuity  equal  to  the  value  of  the 
pecuniary  aid  which  the  plaintiff  would 
have  derived  from  the  deceased  if  he 
had  lived,  calculated  from  the  facts  and 
circumstances  in  evidence,  since  the  jury 
are  thereby  too  closely  limited  in  their 
estimate. 

And  in  this  state  it  has  been  held  that 
an  instruction  that  the  damages  assessed 
shall  be  for  such  sum  as  is  of  the  value 
at  the  present  time  sufficient  to  reason- 
ably and  fairly  compensate  the  bene- 
ficiaries for  their  pecuniary  loss  suffi- 
ciently limits  the  recovery  to  the  present 
worth  of  the  anticipated  pecuniary  bene- 
fits. Ft.  Worth  &  D.  C.  R.  Co.  v.  Linthi- 
cum  (1903)  33  Tex.  Civ.  App.  375,  77 
S.  W.  40.  A.  G.  S. 


RHODE  ISLAND   SUPREME   COURT. 

HOME  INSURANCE  COMPANY 

v. 

UNION  TRUST  COMPANY. 

(—  R.  I.  — ,  100  Atl.  1010.) 

Inflnranoe  —  mortgagee  clause  -^  duty 
of  mortgagee  to  pay  premlvm. 

A  mortgagee  who,  by  the  terms  of  hie 

Note.  —  As  to  liability  of  mortgagee  un- 
der mortgage  clause  for  insurance  premium, 
eee  annotation  following  this  case,  post,  37{>. 
L.R.A.1917F. 


contract,  is  under  no  obligation  to  pay  the 
premiums  for  insurance  on  the  property, 
does  not  assume  such  obligation  in  favor 
of  the  insurer  by  a  tider  attached  to  the 
policy  making  the  loss  payable  to  him  as 
his  interest  &all  appear,  provided  that,  if 
the  mortgagor  fails  to  pay  any  premium 
due  under  the  policy,  the  mortgagee  shall 
on  demand  pay  the  same;  at  least  where, 
after  another  proviso,  the  rider  recites, 
"otherwise  this  policy  shall  be  null  and 
void.'' 

For  other  cMe*,  see  Insurance,  III,  h,  in  Dig, 
1-^2  A'.  8. 

(June  13, 1917.) 
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CERTIFICATION  by  the  Superior  Court 
for  Providence  and  Bristol  Counties, 
upon  an  agreed  statement  of  facts,  for  the 
determination  by  the  Supreme  Court  of  ques- 
tions arising  in  an  action  brought  to  re- 
cover certain  premiums  upon  two  policies 
of  fire  insurance.    Judgment  for  defendant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mumford,  Huddy,  &  Smerson, 
for  plaintiff: 

The  defendant  is  under  obligation  to  pay 
to  the  plaintiff  the  unpaid  portion  of  the 
premiums  for  the  insurance  issued  to  the 
Mathewson  Company. 

Smith  V.  Union  Ins.  Co.  25  R.  I.  260,  105 
Am.  St.  Rep.  882,  55  Atl.  715;  Boston  Safe 
Deposit  &  T.  Co.  v.  Thomas,  59  Kan.  470, 
53  Pac.  472;  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Upton,  2  N.  D.  229,  50  N.  W.  702 ;  Colby  v. 
Thompson,  16  Colo.  App.  271,  64  Pac.  1053. 

Messrs.  Gardner,  Pirce,  &  Thornley 
and  Epving  T.  Arnold,  for  defendant: 

The  defendant  did  not,  by  the  mortgagee 
clause,  promise  to  pay  the  premium  on  each 
policy  on  demand  if  the  mortgagor  should 
fail  to  pay  it. 

Smith  v.  Union  Ins.  Co.  25  R.  I.  260,  105 
Am.  St.  Rep.  882,  55  Atl.  715;  Rich  v.  At- 
wator,  16  Conn.  409;  Robertson  v.  Caw,  3 
Barb.  410,  5  N.  Y.  125;  Hastings  v.  West- 
chester F.  Ins.  Co.  73  N.  Y.  141;  Ormsby 
V.  Phenix  Ins.  Co.  5  S.  D.  72,  58  N.  W.  301 ; 
Coykendall  v.  Blackmer,  161  App.  Div.  11, 
146  N.  Y.  Snpp.  631. 

If  the  proviso  clause  in  each  policy  im- 
ported a  promise  by  the  defendant  to  pay 
the  premium,  the  plaintiff's  delay  in  making 
demand  for  payment  released  the  defendant 
from  liability. 

Coykendall  T.  Blackmer,  supra. 

Steams,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  certain  pre- 
miums upon  two  policies  of  Are  insurance 
issued  by  the  plaintiff  on  hotel  and  other 
property  of  the  Mathewson  Company  in 
Narragansett,  Rhode  Island.  The  case  was 
certified  to  this  court  on  an  agreed  state- 
ment of  facts,  pursuant  to  the  provisions 
of  §  4,  chap.  298,  R.  I.  Gen.  Laws  1909. 

The  material  facts  are  as  follows: 

May  1,  1905,  the  Mathewson  Company 
made  a  deed  of  trust  conveying  certain  real 
and  personal  property  to  the  Manufactur- 
ers' Trust  Company  to  secure  $120,000  of 
bonds.  Later  the  defendant,  Union  Trust 
Company,  became  trustee  under  said  trust 
deed  in  place  of  the  Manufacturers'  Trust 
Company.  The  trust  deed  contains  the  fol- 
lowing covenants  of  the  Mathewson  Com- 
pany: "And  the  company  covenants  and 
agrees  with  the  trustee  that  insurance 
against  loss  by  fire  shall  be  kept  and  main- 
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tained  on  the  buildings  and  personal  prop- 
erty liable  to  destruction  or  damage  by  fire 
covered  by  this  indenture,  in  such  insur- 
ance companies  as  the  trustee  shall  approve, 
in  a  sum  not  less  than  one  hundred  and 
twenty  thousand  dollars  ($120,000),  and 
that  the  policies  of  such  insurance  shall  be 
assigned  and  transferred  or  made  payable 
in  case  of  loss  to  the  trustee  as  collateral 
security  hereto," 

The  trustee  deed  contains  certain  condi- 
tions upon  which  the  trustee  accepts  the 
trusts,  among  others  the  following. 

"Second.  It  shall  be  no  part  of  the  duty 
of  the  trustee  to  record  this  indenture  as  a 
mortgage  of  real  or  personal  property,  nor 
shall  it  be  any  part  of  the  duty  of  the  trus- 
tee to  effect  insurance  against  fire  or  other 
damages  to  any  portion  of  the  property 
hereby  mortgaged,  or  to  renew  any  policies 
of  fire  or  other  insurance,  or  to  keep  In- 
formed or  advised  as  to  the  payment  of 
taxes  or  assessments  of  or  upon  the  mort- 
gaged premises  and  property,  or  to  require 
the  payment  of  such  taxes  or  assessments, 
but  the  company  shall  and  will  perform  all 
the  acts  above  mentioned  necessary  to  fully 
protect  the  bonds  described  herein.  The 
trustee  may,  however,  in  its  discretion,  at 
the  expense  of  the  company,  do  any  or  all 
of  the  matters  or  things  in  tliis  paragraph 
set  forth,  or  procure  the  same  to  be  done." 

"Fourth.  The  trustee  shall  be  under  no 
obligation  or  duty  to  perform  any  act  here- 
under, or  to  defend  any  suit  in  respect  here- 
of unless  first  indemnified  to  its  satisfac- 
tion." 

On  or  about  July  29,  1914,  the  plaintiff 
issued  a  policy  of  fire  insurance  for  $11,000 
to  the  Mathewson  Company  for  the  term  of 
one  year  from  August  1,  1914,  making  the 
same  payable  in  case  of  loss  to  the  Union 
Trust  Company,  trustee,  as  its  interest 
might  appear,  and  annexed  to  said  policy 
a  certain  contract  or  rider  which  contained 
the  standard  mortgage  clause,  as  follows: 
"Loss  or  damage,  if  any,  under  this  policy, 
shall  be  payable  to  Union  Trust  Company, 
of  Providence,  Rhode  Island,  trustee  mort- 
gagee (or  trustee),  as  interest  may  appear, 
and  this  insurance,  as  to  the  interest  of  the 
mortgagee  (or  trustee)  only  therein,  shall 
not  be  invalidated  by  any  act  or  neglect  of 
the  mortgagor  or  owner  of  the  within-de- 
scribed property,  nor  by  any  foreclosure  or 
other  proceedings  or  notice  of  sale  relating 
to  the  property,  nor  by  any  change  in  the 
title  or  ownership  of  the  property,  nor  by 
the  occupation  of  the  premises  for  purposes 
more  hazardous  than  are  permitted  by  this 
policy:  Provided  that  in  case  the  mortgagor 
or  owner  shall  neglect  to  pay  any  premium 
due  under  this  policy,  the  mortgagee  (or 
trustee)    shall,  on  demand,  pay  the  same. 
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Provided  also  that  the  mortgagee  (or  trus- 
tee) shall  notify  this  company  of  any 
change  of  ownership  or  occupancy  or  in- 
crease of  hazard  which  shall  come  to  the 
knowledge  of  said  mortgagee  (or  trustee )> 
and,  unless  permitted  by  this  policy,  it 
shall  be  noted  thereon  and  the  mortgagee 
(or  trustee)  shall^  on  demand,  pay  the  pre- 
mium for  such  increased  hazard  for  the 
term  of  the  use  thereof;  otherwise  this  pol- 
icy shall  be  null  and  void." 

The  premium  on  this  policy  was  $492.80, 
and  the  Mathewson  Company  on  various 
dates  between  July  7,  1915,  and  August  28, 
1915,  paid  on  account  thereof  $146.66,  and 
there  was  further  credited  upon  and  de- 
ducted from  said  premium  by  the  plaintiff 
company  $34.10,  because  of  certain  improve- 
ments made  in  the  premises,  by  reason  of 
which  the  rate  was  reduced.  The  balance 
due  and  sued  for  on  this  premium  is 
$312.04.  About  the  29th  day  of  July,  1916, 
the  plaintiff  issued  another  policy  to  said 
Mathewson  Company  for  the  term  of  one 
year  from  August  1,  1915,  for  the  same 
sum,  made  payable  in  the  same  way  with  a 
similar  rider,  the  premium  for  which  was 
$458.70.  The  Mathewson  Company  did  not 
pay  any  part  of  this  premium,  and  in  Octo- 
ber or  November,  1915,  the  plaintiff  asked 
the  Union  Trust  Company  to  pay  this  pre- 
mium and  threatened  to  cancel  the  policy 
if  said  premium  was  not  paid.  The  pre- 
mium was  not  paid,  and  on  or  about  No- 
vember 30,  1915,  in  accordance  with  the 
provisions  of  the  policy,  the  plaintiff  gave 
five  days'  notice  of  cancelation  of  said  pol- 
icy to  the  insured  and  ten  days'  notice  to 
the  defendant,  the  mortgagee.  At  the  ex- 
piration of  said  notices  the  policy  was  can- 
celed according  to  its  terms,  and  the  plain- 
tiff credited  upon  the  amount  of  safd 
premium  remaining  unpaid  the  sum  of 
$294.53,  and  the  balance  of  said  premium 
($164.17),  which  is  the  pro  rata  premium 
for  the  period  during  which  said  policy  was 
in  force,  remains  unpaid.  Formal  demand 
was  made  on  or  about  December  24,  1915, 
upon  the  Union  Trust  Company  for  the 
payment  of  these  balances,  and  that  com- 
pany refused  to  pay  said  balaneea,  and  the 
parties  now  ask  this  court  to  determine 
whether  the  defendant  is  liable  to  the  plain- 
tiff for  either  of  the  sums  above  mentioned. 

The  questions  at  issue  are  aa  follows: 

I.  Did  the  defendant,  under  the  mort- 
gagee clause  attached  to  each  policy  as  a 
rider,  promise  to  pay  the  premium  on  de- 
mand in  case  the  mortgagor  should  neglect 
to  pay  it? 

II.  If  the  defendant  did  so  promise,  did 
the  delay  on  the  part  of  the  insurance  com- 
pany in  making  demand  for  payment  of  the 
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premiums  release  %he  defendant  from  lia- 
bility under  its  promise? 

When  the  plaintiff  issued  these  policies, 
by  reason  of  the  attachment  of  the  riders 
thereto,  it  entered  into  two  separate  and 
independent  contracts  of  indemnity,  relat- 
ing to  the  same  subject,  but  applying  to 
different  interests  therein:  (1)  A  contract 
with  the  owner  subject  to  certain  conditions 
appropriate  to  the  relation  of  owner  to  in- 
surer; (2)  A  contract  between  the  insurer 
and  the  mortgagee  only,  becoming  effectual 
when  the  owner  failed  to  pay  premiums  or 
violated  the  conditions  of  the  policy,  and 
concerning  which  the  relation  of  the  original 
insured  to  the  property,  or  his  acts  or 
neglect,  is  of  no  account.  When  the  first 
contract  failed,  or  if  it  never  attached,  this 
second  contract  began  and  proceeded  sub- 
ject to  its  own  conditions  and  limitationa. 
See  Smith  v.  Union  Ins.  Co.  25  R.  I.  260, 
105  Am.  St.  Rep.  882,  55  Atl.  716. 

The  plaintiff  claims  that  the  words  in  the 
mortgage  clause,  '^Provided  that  in  case 
the  mortgagor  or  owner  shall  neglect  to  pay 
any  premium  due  under  this  policy,  the 
mortgagee  (or  trustee)  shall,  on  demand, 
pay  the  same,"  import  a  contract  by  the 
mortgagee  to  pay  the  premium  if  the  mort- 
gagor does  not  pay  it.  The  defendant  claims 
that  this  clause  should  be  construed  as  a 
condition,  and  not  as  an  agreement.  To 
decide  this  question  we  must  determine  the 
true  meaning  of  the  clause  in  question. 
The  word  ''provided"  in  instruments  of  this 
character  in  general  has  a  well-settled  legal 
meaning,  and,  construed  in  its  natural  and 
primary  sense,  imports  a  condition,  and  not 
an  agreement. 

In  Bouvier's  Law  Dictionary  the  follow- 
ing definition  is  given:  "A  proviso  always 
implies  a  condition  unless  subsequent  words 
change  it  to  a  covenant." 

In  Rich  V.  Atwater,  16  Conn.  409,  at  page 
419,  the  court  says:  "The  proviso,  it  is 
said,  requires  such  a  construction.  There  has 
been  much  nice  discussion  upon  the  word 
'provided.'  Cromwell's  Case,  2  Coke,  72,  76 
Eng.  Reprint,  579 ;  Kindler  v.  Leversage,  Cro. 
Eliz.  pt.  1,  p.  242,  78  Eng.  Reprint,  497; 
Pembroke  v.  Berkley,  Cro.  Eliz.  pt.  1,  p. 
385,  pt.  2,  p.  560,  78  Eng.  Reprint,  631,  805; 
Harrington  v.  Wise,  Cro.  Eliz.  pt.  2,  p.  486, 
78  Eng.  Reprint,  737;  Gcery  v.  Reason,  Cro. 
Car.  128,  79  Eng.  Reprint,  713.  It  is  cer- 
tain, as  is  said  by  Judge  Swift,  that  there 
is  no  word  more  proper  to  express  a  con- 
dition than  this  word  'provided;'  and  it 
shall  always  be  so  taken,  unless  it  appears 
from  the  context  to  be  the  intent  of  the 
parties  that  it  shall  constitute  a  covenant." 

There  is  nothing  in  the  context  of  this  in- 
strument which  requires  a  construction  of 
this  clause  as  a  covenant.    The  parties  have 
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used  the  technical  word  "provided,"  to 
which  the  courts  in  numerous  cases  have 
applied  a  certain  well-known  construction. 
The  mortgagee  clause  in  question  is  in  the 
standard  form,  and  presumably  was  care- 
fully worded  by  experienced  lawyers  who 
were  familiar  with  the  customarv  legal  con- 
struction  of  the  word.  Had  the  intention 
been  that  the  word  "provided,"  as  used  in 
this  clause,  should  not  be  given  its  primary 
legal  meaning  and  effect,  but  that  the  clause 
should  be  construed  as  a  covenant  rather 
than  a  condition,  any  possible  ambiguity 
could  easily  have  been  removed  by  the  ad- 
dition of  a  few  words  such  as  "and  it  is 
agreed"  or  any  similar  phrase.  In  Hastings 
V.  Westchester  F.  Ins.  Co.  73  N.  Y.  141, 
decided  in  1878,  the  mortgagee  clause  in 
the  policy  of  fire  insurance  on  which  suit 
was  brought  contained  the  following  words: 
^'It  is  also  provided  and  agreed."  The 
omission  of  such  specific  words  of  agree- 
ment in  later  forms,  such  as  the  one  now  in 
question,  is  of  some  significance. 

It  is  admitted  by  the  plaintiff  in  its  reply 
brief  that  the  second  clause  in  the  rider,  to 
wit,  "Provided  also  that  the  mortgagee  (or 
trustee)  shall  notify  this  company  of  any 
change  of  ownership  or  occupancy,"  etc.,  is 
a  strict  technical  condition  subsequent.  It 
is  argued  that  the  fact  that  the  phrase, 
"otherwise  this  policy  shall  be  null  and 
void,"  is  found  only  at  the  end  of  this  pro- 
viso, and  that  it  is  separated  from  the  rest 
of  the  clause  only  by  a  semicolon,  and  that 
the  preceding  proviso  ends  with  a  period, 
indicates  that  the  words  quoted  above  are 
intended  to  qualify  the  second  proviso  only, 
and  not  the  first,  and  that  the  second  pro- 
viso is  independent  of  the  first  and  is  of  a 
different  nature.  The  effect  of  this  argu^ 
mcnt  is  mucli  weakened  by  the  fact  that  the 
second  proviso,  which  is  of  the  same  general 
character  as  the  first,  follows  it  immediate- 
ly, and  is  connected  with  it  by  the  words 
"provided  also."  We  think  both  clauses  are 
subsidiary  to  the  main  part  of  the  mort- 
gagee clause,  and  that  the  words,  "otherwise 
the  policy  shall  be  null  and  void,"  are  ap- 
plicable to,  and  shoul^  be  read  with,  both 
provisos.  So  read,  its  effect  clearly  makes 
both  clauses  conditions  subsequent. 

Under  this  construction  of  the  two  pro- 
visos, the  effect  of  the  mortgagee  clause  ae 
a  whole  would  be  as  follows:  It  would,  as 
stated  in  the  case  of  Smith  v.  Union  Ins. 
Co.  supra,  constitute  a  separate  contract  be- 
tween the  insurance  company  and  the  mort- 
gagee, entered  into  at  the  same  time  as  the 
contract  between  the  insurance  company 
and  the  mortgagor,  and  based  upon  the  same 
consideration.  While  it  would  come  into 
existence  as  soon  as  the  policy  was  delivered, 
it  would  not  become  active  until  some  de- 
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fault,  by  nonpayment  of  the  premium  or 
otherwise,  had  been  made  by  the  mortgagor. 
Then  it  would  come  into  full  force  and  effect, 
and  would  give  the  mortgagee  an  indepen- 
dent right  against  the  insurance  company, 
which  would,  however,  be  subject  to  certain 
conditions  subsequent.  One  of  these  would 
be  that,  if  any  part  of  the  premium  re- 
mained unpaid,  the  mortgagee  would  have  to 
pay  it  upon  demand  or  it  would  lose  its 
rights  under  its  independent  contract,  with- 
out being  imder  any  obligation  to  pay  the 
unpaid  premium  if  it  preferred  to  let  the 
policy  lapse. 

This  construction  protects  fairly  the  in- 
terests of  the  insurance  company  and  the 
mortgagee.  The  insurance  company  is  en- 
titled to  the  payment  of  the  premium  on  the 
delivery  of  the  policy,  and  consequently  has 
the  power  to  protect  itself  fully,  without 
recourse  to  the  mortgagee.  It  is  in  a  posi- 
tion at  all  times,  with  full  knowledge  of  the 
facts  in  regard  to  the  payment  of  premiums, 
to  call  for  payment  from  the  mortgagor, 
and,  if  dissatisfied,  can  cancel  the  policy  by 
giving  the  prescribed  notice.  On  tlie  otlier 
hand  the  mortgagee  in  many  cases  has  no 
means  of  knowing  whether  the  premium  has 
been  paid,  and,  as  the  insurance  company 
must  first  make  demand  on  the  mortgagee 
for  payment  before  rights  of  the  mortgagee 
can  be  effected  by  the  failure  of  the  mort- 
gagor to  pay,  it  would  impose  an  unreason- 
able burden  on  the  mortgagee  to  require 
it  to  keep  constant  watch  on  the  condition 
of  the  account  between  the  insurance  com- 
pany and  the  mortgagor  in  order  to  pro- 
tect itself  from  liability  for  unpaid  pre- 
miums. 

In  this  particular  case  it  seems  to  be  clear 
that  the  mortgagee  did  not  int^id  or  under- 
sjtand  that  it  was  bound  unconditionally  on 
demand  to  pay  to  the  plaintiff  the  premiums 
on  failure  on  part  of  the  mortgagor  to  pay. 
By  the  second  clause  of  the  trust  deed 
quoted  above,  it  is  specifically  provided  that 
it  shall  be  no  part  of  the  duty  of  the  trustee 
to  insure  the  property  or  to  keep  informed 
as  to  the  payment  of  assessments,  etc., 
against  the  same.  From  the  conduct  of  the 
insurance  company  it  also  seems  clear  that 
the  company  did  not  consider  that  the  mort- 
gagee was  liable.  The  only  payments  on  the 
policy  issued  August  1,  1914,  were  made  be- 
tween July  7,  1915,  and  August  28,  1915. 
No  request  for  payment  during  the  life  of 
this  policy  was  made  on  the  mortgagee.  So 
far  as  appears,  the  first  intimation  that  the 
trustee  had  that  the  mortgagor  was  in  ar- 
rears was  in  October  or  Xovember,  1915, 
when  the  plaintiff  asked  the  trustee  to  pay 
the  premium  on  the  policy  which  had  been 
issued  August  1,  1916,  and  threat  was  made 
to  cancel  said  policy  unless  the  premium  was 
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paid.  Not  until  on  or  about  December  24, 
1915,  and  after  it  had  canceled  the  policy, 
did  the  insurance  company  make  demand 
upon  the  mortgagee  for  payment. 

The  following  casee  support  the  conten- 
tkm  of  the  plaintiff  that  the  clause  in  ques- 
tion imports  an  agreement:  Boston  Safe 
Deposit  &  T.  Co.  v.  Thomas,  59  Kan.  470, 
63  Pac.  472;  St.  Paul  F.  ft  M.  Ins.  Co.  t. 
Upton,  2  N.  D.  229,  50  N.  W.  702.  Opposed 
to  these  cases  are  the  cases  of  Ormsby  v. 
Phenix  Ins.  Co.  5  S.  D.  72,  58  N.  W.  301, 
and  Coykendall  y.  Blackmer,  161  App.  Diy. 
11,  146  N.  Y.  Supp.  631,  which  hold  that  the 
clause  in  question  is  a  condition,  and  not  a 
covenant.  The  case  of  Coykendall  y.  Black- 
mer is  a  recent  case,  decided  in  1914,  in 
which   the  court   carefully   considered   the 


cases  St.  Paul  F.  &  M.  Ins.  Co.  v.  Upton 
and  Boston  Safe  Deposit  &  T.  Co.  v.  Thomas, 
supra,  and  declined  to  follow  them.  We 
agree  with  the  decision  in  the  Coykendall 
Case,  supra,  that  the  provision  in  question 
should  be  construed  as  a  condition  rather 
than  a  covenant. 

Inasmuch  as  this  construction  is  decisive 
of  the  case,  it  is  unnecessary  to  consider  the 
second  question  in  regard  to  the  effect  of  the 
delay  in  making  demand  on  the  mortgagee 
for  payment. 

Decision  for  defendant  for  costs. 

The  papers  in  said  cause,  with  our  deci- 
sion certified  thereon,  are  ordered  to  be  sent 
back  to  the  Superior  Court  for  the  entry 
of  final  judgment  upon  the  decision. 


:  liabilily  of  mortgagee  under  mortgage  dause  for 
insurance  premium. 


The  few  cases  which  have  considered 
the  question  under  annotation  are  in 
conflict  as  to  whether  a  proviso  in  the 
mortgage  clanse,  to  the  effect  that  upon 
default  by  the  mortgagor  in  the  payment 
of  premiums  the  mortgagee  shall  pay 
them,  amount  merely  to  a  condition  of 
the  mortgagee's  right  to  recover  upon  the 
policy,  or  to  a  covenant  imposing  a  per- 
sonal obligation.  The  conclusion  reached 
in  Home  Ins.  Co.  v.  Union  Trust  Co. 
ante,  375,  that  the  provision  was  merely 
a  condition,  is  supported  by  a  recent 
New  York  case. 

In  the  case  referred  to,  Coykendall  v. 
Blackmer  (1914)  161  App.  Div.  11,  146 
N.  Y.  Supp.  631,  where  the  mortgage 
clauses  in  policies  issued  at  the  request 
of  the  mortgagor  provided  that  payment 
be  made  to  the  mortgagee  as  his  interest 
should  appear,  and  that  as  to  his  inter- 
est the  insurance  should  not  be  invali- 
dated by  any  act  of  the  mortgagor  nor 
by  any  change  in  the  title  or  ownership : 
"Provided  that,  in  case  the  mortgagor 
or  owner  shall  neglect  to  pay  any 
premium  due  under  this  policy,  the  mort- 
gagee shall  on  demand  pay  the  same," 
it  was  decided  that  the  word  '^provided" 
was  used  in  the  sense  of  "if"  or  "on 
condition,"  and  that  the  clause  should 
therefore  be  construed  as  a  condition, 
and  not  a  covenant  by  the  mortgagee  to 
pay  the  premium,  and  that  he  could  not 
be  held  liable  therefor.  The  court  here 
pointed  out  that  in  Boston  Safe  Deposit 
&  T.  Co.  V.  Thomas  (Kan.)  infra,  the 
mortgage  contained  a  covenant  that  if 
the  mortgagor  did  not  pay  the  premiums 
the  mortgagee  might,  and  that  the  sum 
so  paid  should  be  a  lien  on  the  premises, 
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while  the  mortgage  in  the  case  before  it 
contained  no  such  provision,  but  pro- 
vided merely  that  the  mortgagor  should 
keep  the  premises  insured. 

In  St.  Paul  F.  &  M.  Ins.  Co.  v.  Upton 
(1891)  2  N.  D.  229,  50  N.  W.  702,  how- 
ever, where  a  policy  issued  to  the  mort- 
gagor made  the  loss  payable  to  the  mort- 
gagee as  his  interest  should  appear,  and 
provided  that  the  policy  should  not  be 
avoided  as  to  the  mortgagee  by  any  act 
or  neglect  of  the  mortgagor,  nor  by 
vacancy  of  the  premises,  nor  by  their 
occupation  for  purposes  more  hazardous 
than  permitted  by  the  policy:  "Pro- 
vided that  in  case  the  mortgagor  or 
owner  neglects  or  refuses  to  pay  any 
premium  due  under  this  policy,  then  on 
demand  the  mortgagee  shall  pay  the 
same,"  it  was  held  that  the  clause  did 
not  merely  prescribe  a  condition  on  per- 
formance of  which  the  mortgagee  might 
entitle  himself  to  the  benefits  of  the 
clause,  but  that  the  clause  contained  an 
express  promise  by  the  mortgagee  to 
pay  the  premium  in  case  of  default  by 
the  mortgagor.  The  court  said:  "But 
why  should  this  agreement  be  so  con- 
strued as  to  give  the  mortgagee  the 
option  to  avail  himself  of  its  provisions, 
while  the  insurance  company  are  to  have 
no  choice?  If  this  was  the  intention  of 
the  parties,  why  did  not  the  provision 
read  as  follows:  Trovided  that  the 
mortgagee,  in  case  of  the  default  of  the 
mortgagor,  shall  have  paid  the  premium 
at  the  time  he  claims  the  benefit  of  this 
clause  f  This  would  have  left  in  him 
an  option.  But  the  clause,  as  it  does 
read,  is  an  absolute  engagement  to  pay 
the  money  on  the  default  of  the  mort- 
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gagor, — 'then,  on  demand,  the  mortgagee 
shall  pay  the  same.'  The  clause  provides 
that  no  neglect  or  act  of  the  mortgagor, 
nor  shall  the  vacancy  of  the  premises, 
invalidate  the  policy.  If  defendant's 
contention  is  sound,  this  provision  would 
be  nugatory,  if  the  mortgagor  should 
pay  the  premium  on  time,  for  it  is  only 
in  case  of  the  mortgagor's  default  that 
the  mortgagee  can  perform  this  condition 
of  payment,  and  defendant  insists  that 
it  is  only  on  performance  of  such  con- 
dition by  him  that  he  can  have  any 
rights  under  the  mortgage  clause.  This 
construction  would  destroy  its  effect  in 
many  cases.  It  would  often  deprive  the 
mortgagee  of  any  benefit  from  the  pro- 
vision that  he  should  not  be  prejudiced 
by  any  act  or  neglect  of  the  mortgagor, 
nor  by  reason  of  the  vacancy,  etc.,  of  the 
premises.  The  maxim,  Ut  res  magis 
valeat  quam  pereat,  is  a  safe  guide.  The 
mortgagre  clause  gave  the  mortgagee 
immunity  from  certain  forfeitures  re- 
sulting under  the  policy  from  the  mort- 
gagor's acts  or  omissions,  and  the  mort- 
gagee in  terms  agreed  to  pay  for  this 
immunity  the  premium  in  ease  of  the 
mortgagor's  default.  This  is  the  clear 
import  of  the  agreement." 

This  case  was  followed  and  a  like  con- 
clusion reached  in  Boston  Safe  Deposit  & 
T.  Co.  V.  Thomas  (1898)  69  Kan.  470, 
53  Pac.  472,  where  the  mortgage  clause 
was  the  same,  and  the  mortgage  gave 
the  mortgagee  the  right,  upon  the  mort- 
gagor's default  in  insuring  the  property 
and  paying  the  premiums,  of  paying 
them  himself  and  adding  them  to  the 
mortgage  indebtedness.  The  court  in 
this  case  said:  "While  the  word  'pro- 
vided' ordinarily  indicates  that  a  con- 
dition follows,  there  is  no  magic  in  the 
term,  but  the  clause  is  to  be  construed 
from  the  words  employed  and  from  the 
purpose  of  the  parties  gathered  from 
the  whole  instrument.  These  mortgage 
clauses  were  furnished  to  Thomas  by 
Ball  to  be  attached  to  the  policies.  The 
first  clause  provides  for  the  payment  to 
Ball  as  trustee.  The  second  clause  pro- 
vides that  the  policies  shall  not  be  invali- 
dated by  any  act  or  neglect  of  the 
grantor  or  owner  of  the  property  insured. 
This  included  neglect  to  pay  premiums 
on  insurance  policies  as  well  as  other 
neglects  which,  without  such  a  clause 
in  the  policy,  would  have  avoided  it.  By 
the  terms  of  the  deed  of  trust  Throop 
covenanted  to  keep  the  property  insured 
and  to  pay  the  premiums;  but  provision 
was  also  made  that  in  case  of  his  failure 
to    do    so    the    trustee    or   beneficiaries 

might  pay  the  premiums  and  tack  the 
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amount  so  paid  to  the  trust  deed.  In 
consideration  of  the  provisions  against 
forfeiture  through  the  neglect  of  the 
mortgagor,  the  creditor  agreed  that,  if 
the  mortgagor  or  owner  faded  to  pay 
the  premiums,  he  would  pay  them  on 
demand.  The  value  of  the  property 
mortgaged  was  mostly  in  the  hotel  build- 
ing covered  by  the  insurance.  In  ease 
of  its  destruction  by  fire  the  bulk  of  the 
security  would  be  gone,  unless  covered 
by  valid  insurance.  For  the  safety  of 
the  holders  of  the  notes  it  was  of  the 
utmost  importance  that  the  insurance 
should  be  kept  in  force.  The  provisions 
quoted  in  the  deed  of  trust  and  the  in- 
surance policies  were  to  that  end,  and 
rendered  the  beneficiaries  liable  for  the 
unpaid  premiums." 

In  Colby  v.  Thompson  (1901)  1*6  Oolo. 
App.  271,  64  Pac.  1053,  the  mortgagee 
was  held  liable  for  the  premiums  on 
policies  containing  a  provision  that  as 
to  the  mortgagee  they  should  not  be 
invalid  by  any  act  of  the  mortgagor,  and 
that,  in  case  the  mortgagor  neglected 
or  refused  to  pay  the  premiums,  on 
demand  the  mortgagee  should  pay  them, 
on  the  ground  that  he  had  made  an 
original  promise  to  pay  by  directing  the 
insurance  agent  not  to  cancel  the  poli- 
cies and  stating  that  he  would  pay  the 
premiums  if  the  mortgagor  did  not.  It 
appears  that  the  agent  called  the  mort- 
gagee's attention  to  the  mortgage  clause 
and  stated  that  the  mortgagee  would 
be  liable  for  the  premiums  if  the  mort- 
gagor did  not  pay  them,  but  it  was  not 
decided  what  the  mortgagee's  liability 
for  premiums  would  have  been  under 
the  clause.  J.  T.  W. 
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MBS.  CORA  GARDINER,  Appt., 

V. 

MRS.  D.  A.  SOLOMON. 

(—  Ala.  — ,  75.  So.  621.) 

Master  and  servant  —  liability  for  in- 
jury by  antontobile  -^  adnlt  son. 

1.  The  owner  of  an  automobile  is  not  lia^ 
ble,  under  the  doctrine  of  respondeat  su- 
perior, for  injury  inflicted  on  a  pedestrian 
by  his  adult  son,  who  is  in  business  lor  him- 

Note.  —  As  to  liability  of  owner  of  auto- 
mobile upon  the  ground  of  dangerous  agency, 
or  of  negligence  in  intrusting  car  to  incom- 
petent or  negligent  person,  for  injuries  in- 
flicted while  the  latter  is  operating  the  car 
for  his  own  purpose,  see  annotation  follow- 
ing this  case,  post,  384. 
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self,  in  operating  the  car  for  his  own  pur- 
pose with  the  owner's  consent  implied  from 
the  relationship  of  the  parties  and  previous 
permitted  use. 

For  other  cases,  see  Master  and  Servant,  II. 
h,  in  Dig.  1-52  N.  8. 

Automobile  —  dangreroud    agency  —  in- 
trusting to  incompetent  drii'cr. 

2.  The  owner  of  an  automobile  is  liable 
for  injury  inflicted  on  a  pedestrian  by  hia 
adult  son  in  the  use  of  the  machine  under 
circumstances  where  the  doctrine  of  re- 
spondeat superior  would  not  apply,  if  the 
son  was,  to  the  knowledge  of  the  owner,  in- 
competent to  handle  the  machine  with 
safety. 

For  other  cases,  see  Automobiles,  II.  a,  in 
Dig.  1-32  N.  S. 

Same  —  incompetent  driver. 

3.  One  who  is  careless,  heedless,  indiffer- 
ent, and  reckless  in  driving  an  automobile 
is  incompetent  to  handle  such  machine. 
For  other  cases,  see  Automobiles,  II.  a^  in 

Dig.  1-52  N.  S. 

Appeal  —  nonprejudicial  error. 

4.  Sustaining  demurrers  to  pleas  before 
amendment  is  not  reversible  error  if  they 
are  overruled  after  amendment,  and  the 
amendment  imposes  no  additional  burden 
on  the  pleader. 

For  other  cases,  see  Appeal  and  Error,  VII. 
m,  2,  in  Dig.  1-52  N.  8. 

Pleadings  —  replication  —  unnecessary 
—  effect. 

5.  A  defendant  cannot  complain  of  a 
replication  informing  him  of  specific  facts 
upon  which  plaintiff  intended  to  rely  to 
show  negligence,  although  they^migl^t  have 
been  proved  under  the  general  admission 
allegations  of  the  complaint. 

For  other  cases,  see  Pleading,   V,  in  Dig. 
1-52  N.  8. 

(April  10,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Law  and  Equity  Court  for  Mor- 
gan County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  death  of 
ber  intestate,  alleged  to  have  been  caused 
by  the  negligent  driving  of  defendant's  auto- 
mobile.    Reversed.    . 

The  facts  are  stated  in  the  opinion. 

Count  3  was  as  follows: 

Plaintiff  claims  of  defendant  the  sum  of 
$15,000,  for  that  heretofore,  to  wit,  on  or 
about  August  21  or  22,  1915,  the  defendant 
was  the  owner  of  a  motor  car  of  tremendous 
weight  and  great  power,  which  she  allowed 
her  son,  Thomas,  to  operate.  The  said 
Thomas,  on  the  day  and  date  aforesaid,  was, 
and  long  had  been,  a  careless,  indifferent, 
heedless,  and  reckless  driver  of  such  car,  so 
that  said  car  in  his  hands  was  a  dangerous 
and  deadly  agency,  of  which  facts  defendant 
had  been  duly  informed;  yet,  with  informa- 
tion of  such  facts,  she  allowed  her  said  son 
to  propel  said  car  along  the  public  streets 
L.R.A.1917F. 


of  New  Decatur,  Alabama,  at  will,  and  in- 
trusted its  management  and  operation  to 
him;  and  while,  on  the  day  and  date  afore- 
said, he  was  engaged  in  running  said  car 
along  a  highway,  to  wit,  Second  avenue,  in 
New  Decatur,  Alabama,  in  the  very  heart  of 
the  business  section  of  said  city  of  over 
6,000  people,  and  in  broad  daylight,  the  said 
Thomas  so  negligently,  heedlessly,  reckless- 
ly, wrongfully,  and  indifferently  conducted 
himself  with  respect  to  said  car  that  he  ran 
same  against  plaintiff's  minor  son,  Charlie 
Solomon;  and  he,  said  defendant's  said  son, 
by  means  of  such  death-dealing  instrumen- 
tality, so  crushed  and  pushed,  rolled,  and 
dragged  plaintiff's  said  minor  son  that  he 
very  soon  died,  and,  his  father  being  dead, 
plaintiff  therefore  sues.  And  plaintiff  avers 
that  at  the  time  of  said  injury  defendant's 
said  son  was  using  said  car  by  defendant's 
consent  and  acquiescence;  she  having  been 
informed  of  his  dangerous  proclivities  in 
connection  with  the  same  as  aforesaid. 

Count  4: 

Plaintiff  claims  of  defendant  the  sum  of 
$16,000,  for  that  heretofore,  to  wit,  on  or 
about  August  21  or  22,  1915,  defendant  was 
the  own»  of  a  motor  car  of  tremendous 
weight  and  great  power,  which  she  allowed 
her  son,  Thomas,  to  operate.  Said  Thomas, 
on  the  day  and  date  aforesaid,  was,  and 
long  had  been,  a  careless,  indifferent,  heed- 
less, and  reckless  driver  of  such  car,  so  that 
said  car  in  his  hands  was  a  dangerous  and 
deadly  agency,  of  which  facts  defendant  had 
been  duly  informed;  yet,  with  information 
of  such  facts,  she  allowed  her  said  son  to 
propel  said  car  along  the  public  streets  of 
New  Decatur,  Alabama,  at  will,  and  procured 
indemnity  insurance  as  a  mode  of  protecting 
or  reimbursing  her  against  damages  that 
might  be  recovered  or  recoverable  by  reason 
of  her  son's  disastrous  operation  of  said  car, 
he  being,  with  her  consent,  named  on  her 
application  for  such  insurance  or  in  the  pol- 
icy, or  in  both,  as  the  operator  or  one  of  the 
operators  of  said  car,  the  name  of  the  insur- 
ance company  being  to  plaintiff  unknown; 
and  while,  on  tlie  day  and  date  aforesaid, 
defendant's  said  son  was  engaged  in  running 
said  car  along  a  highway,  to  wit,  Second 
avenue,  in  New  Decatur,  Alabama,  in  the 
very  heart  of  the  business  section  of  said 
city  of  over  6,000  people,  and  in  broad  day- 
light, said  Thomas  so  negligently,  heedless- 
ly, recklessly,  wrongfully,  and  indifferently 
conducted  himself  with  respect  to  said  car 
that, he  ran  same  against  plaintiff's  minor 
son,  Charlie  Solomon,  and  he,  defendant's 
said  son,  by  means  of  such  death-dealing 
instrumentality  so  crushed  and  pushed, 
rolled,  and  dragged  plaintiff's  minor  son 
that  he  very  soon  died,  and,  his  father  being 
dead,  plaintiff  therefore  sues.     And  plain- 
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tiff  avers  that  at  the  time  of  said  injury  de- 
fendant's said  son  was  using  said  car  by 
defendant's  consent  and  acquiescence,  she 
haying  been  informed  of  his  dangerous  pro- 
elivities  in  connection  with  the  same  as 
aforesaid. 

Messrs.  Eyster  &  £yster  for  appellant. 

Mr.  E.  W.  Godbey,  for  appellee: 

Evidence  of  previous  reckless  character  is 
admissible  to  show  incompetency. 

Pittsburgh  R.  Co.  v.  Thomas,  98  C.  C.  A. 
437,  174  Fed.  595. 

Evidence  of  previous  acts  of  recklessness 
is  admissible  to  show  notice  of  recklessness 
to  the  party  sought  to  be  charged. 

First  Nat.  Bank  v.  Chandler,  144  Ala.  286, 
113  Am.  St.  Rep.  39,  39  So.  828;  Fletcher 
V.  Baltimore  &  P.  R.  Co.  168  U.  S.  140,  42 
L.  ed.  413,  18  Sup.  Ct.  Rep.  35;  Pittsburgh 
R.  Co.  V.  Thomas,  supra. 

An  operator  who  does  not  properly  con- 
duct himself,  and  who  does  not  have  a  gen- 
eral disposition  to  exercise  the  knowledge 
and  skill  which  he  may  possess  in  a  high 
degree,  is  an  incompetent  operator. 

Pittsburgh  R.  Co.  v.  Thomas,  supra ;  Mait- 
land  V.  Gilbert  Paper  Co.  97  Wis.  476,  65 
Am.  St.  Rep.  143,  72  N.  W.  1124;  Hamann  v. 
Milwaukee  Bridge  Co.  127  Wis.  660,  106 
N.  W.  1081,  7  Ann.  Cas.  461. 

Tlie  owner  of  an  instrument  that  is  cap- 
able of  being  dangerously  preverted  is  liable 
for  the  consequences  of  its  perversion,  or  of 
allowing  it  to  be  used  by  one  of  whose  dis- 
position to  abuse  it  to  the  probable  injury 
of  others  he  has  notice. 

Parker  v.  WiUon,  179  Ala.  361,  43  L.R.A. 
(N.S.)  87,  60  So.  163;  Neubrand  v.  Kraft, 
169  Iowa,  444,  L.R.A.1915D,  691,  161  N.  W. 
455:  Schultz  v.  Morrison,  91  Misc.  248,  164 
N.  Y.  Supp.  257;  Walker  v.  Klopp,  L.R.A. 
1916E,  1296,  note;  Daily  v.  Maxwell,  152 
Mo.  App.  415,  133  S.  W.  351;  Allen  v. 
Bland,  —  Tex.  Civ.  App.  — ,  168  S.  W.  35; 
Fletcher  v.  Baltimore  &  P.  R.  Co.  168  U.  S. 
140,  42  L.  ed.  413,  18  Sup.  Ct.  Rep.  35. 

The  fact  that  a  machine  is  purchased  and 
maintained  by  one  person  for  the  use  of 
another,  whether  for  the  exclusive  use  of 
the  other  or  not,  renders  the  provider  and 
promoter  thereof  liable  for  the  result  of 
wrongful  acts  committed  by  the  party  for 
whose  use  it  was  provided  and  maintained. 

Davis  V.  Littlefield,  97  S.  C.  171,  81  S.  E. 
487 ;  Stowe  v.  Morris,  147  Ky.  386,  39  L.R.A. 
(N.S.)  224,  144  S.  W.  62;  Guignon  v.  Camp- 
bell, 80  Wash.  543,  141  Pac.  1031;  Allen  v. 
Bland,  —  Tex.  Civ.  App.  — ,  168  S.  W.-  36 ; 
Switzer  v.  Sherwood,  80  Wash.  19,  141  Pac. 
181,  Ann.  Cas.  1917A,  216. 

The  liability  of  the  owner  of  the  machine, 
is  not  obviated  by   the   imposition   of  the 
owner's  veto  upon  its  use  by  the  party  for 
whose  use  it  was  purchased  and  maintained. ' 
L.R.A.1917F. 


Lynde  v.  Browning,  2  Tenn.  C.  C.  A.  262; 
House  V.  Fry,  30  Cal.  App.  157,  157  Pac 
500. 

The  owner  of  an  instrumentality  suscepti- 
ble of  a  dangerous  use  is  liable  for  the  in- 
jurious acts  of  another  whom  he  expressly 
or  impliedly  licensed  to  use  it. 

Neubrand  v.  Kraft,  L.R.A.1915D,  693» 
note. 

Where  there  are  a  duty  to  maintain  a 
constant  lookout  and  a  place  of  probably 
manifest  danger,  any  failure  to  maintain 
such  lookout  after  a  party  in  peril  gets 
where  he  cannot  rescue  himself  imposes  a 
liability  on  the  operator  forestalling  any 
contributory  negligence. 

Manley  v.  Birmingham  R.  Light  k  P.  Co. 
191  Ala.  531,  68  So.  62;  Birmingham  R. 
Light  &  P.  Co.  V.  Norton,  7  Ala.  App.  571, 
61  So.  462;  Birmingham  R.  Light  &  P.  Co. 
V.  iEtna  Acci.  &  Liability  Co.  184  Ala.  601, 
64  So.  46;  Birmingham  R.  Light  &  P.  Co. 
V.  Drennen,  190  Ala.  176,  67  So.  388;  Mo- 
bile Light  &  R,  Co.  V.  Drooks,  11  Ala.  App. 
595,  66  So.  826;  Mosso  v.  E.  H.  Stanton  Co. 
75  Wash.  220, 'L.R.A.1916A,  949,  134  Pac. 
941;  Bourrett  v.  Chicago  &  N.  W.  R.  Co. 
36  L.R.A.(N.S.)  957  note;  Nehring  v.  Con- 
necticut  Co.  45  L.R.A.(N.S.)  896,  note. 

The  averments  of  the  complaint  were  suf* 
ficient  for  a  recovery  by  reason  of  Gardin- 
er's continuing  negligence. 

Louisville  k  N.  R.  Co.  v.  Loyd,  186  Ala. 
119,  65  So.  156;  Walker  v.  Alabama,  T.  k 
N.  R.  Co.  194  Ala.  360,  70  So.  126. 

Anderson,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Counts  1  and  2  proceed  upon  the  theory 
of  respondeat  superior;  that  is,  that  the 
driver  of  the  automobile  in  question  was 
the  agent  of  the  defendant,  and  was  acting 
within  the  line  and  scope  of  his  authority 
when  he  ran  over  the  plaintiff's  intestate. 
We  think  that  the  proof  utterly  fails  to  es- 
tablish these  material  facts.  As  the  defend- 
ant was  absent  from  the  Decaturs  at  the 
time,  there  was  no  express  authority  for  the 
son  to  use  the  vehicle  at  this  particular 
time,  and  at  most  there  was  a  mere  implied 
consent  growing  out  of  the  relationship  of 
the  parties  and  a  previous  use  of  same  by 
the  son.  It  also  appears  that  the  son,  who 
was  a  grown  man  engaged  in  business  for 
himself,  was  at  the  time  using  the  car  for 
his  own  personal  pleasure  and  benefit,  and 
in  no  respect  in  the  interest  of  or  in  behalf 
of  the  defendant.  Upon  the  undisputed 
facts  in  the  case,  the  defendant  was  entitled 
to  the  general  affirmative  charge,  upon  the 
authority  of  Parker  v.  Wilson,  179  Ala.  361, 
43  L.R.A.(N.S.)  87,  60  So.  150,  which  was 
followed  and  approved  in  the  case  of  Arm- 
strong V.  Sellers^  182  Ala.  582,  62  So.  28. 
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The  caae  of  Heissenbuttel  v.  Meagher,  162 
App.  Div.  752,  147  N.  Y.  Supp.  1087,  is 
strikingly  similar  to  the  case  at  bar:  "The 
plaintiflT,  while  standing  in  a  public  street, 
waiting  for  a  surface  car,  was  struck  and 
injured  by  an  automobile  belonging  to  de- 
fendant and  driven  by  his  son,  a  young  man 
twenty-four  years  of  age.  This  son  was 
pursuing  his  studies  as  a  law  student,  and 
lived  with  his  father  as  a  member  of  his 
family.  The  automobile  was  a  pleasure 
vehicle,  kept  by  defendant  for  the  use  of 
himself  and  his  family.  His  son  was  privi- 
leged to  use  it  for  his  individual  purposes 
whenever  he  so  desired.  It  was  customary, 
also,  for  the  son  to  act  as  chauffeur  of  the 
car  when  it  was  used  by  defendant  or  other 
members  of  the  family.  On  the  occasion  of 
the  accident  the  son  had  taken  the  car  out 
for  a  pleasure  drive,  accompanied  by  several 
of  his  friends.  Neither  defendant  nor  any 
other  member  of  his  family,  except  his  son, 
was  in  the  party.  It  is  evident  from  these 
facts  that  when  the  accident  happened  the 
car  was  neither  expressly  nor  constructively 
in  the  use  or  service  of  the  defendant,  and 
that  in  driving  the  car  the  son  was  in  no 
way  acting  as  the  defendant's  agent.  Under 
these  circumstances,  we  hold  that  defend- 
ant is  not  liable  for  his  son's  n^ligent 
operation  of  the  car." 

The  trial  court  erred  in  refusing  the  gen- 
eral charge  for  the  defendant  as  to  counts 
1  and  2.  This  case  is  unlike  the  case  of  Er- 
lick  v.  Heis,  193  Ala.  669,  69  So.  530,  which 
was  differentiated  from  the  Parker  and  Sell- 
ers Cases,  supra.  There  the  son  was  not 
operating  the  car  for  his  sole  benefit  and 
pleasure,  but  was  taking  the  defendant's 
wife  and  her  guests  to  Birmingham. 

While  automobiles  are  not  inherently  re- 
garded as  dangerous  instrumentalities;  and 
the  owner  thereof  is  not  responsible  for  the 
negligent  use  of  same,  except  upon  the 
theory  of  the  doctrine  of  respondeat  supe- 
rior, yet  there  is  an  exception  if  he  intrusts 
it  to  one,  though  not  an  agent  or  servant, 
who  is  so  incompetent  as  to  the  handling 
of  same  as  to  convert  it  into  a  dangerous 
instrumentality,  and  the  incompetency  is 
known  to  the  owner  when  permitting  the 
use  of  the  vehicle.  Parker  v.  Wilson,  179 
Ala.  361,  43  L.R.A.(N.S.)  87,  60  So.  150; 
Daily  ▼.  Maxwell,  162  Mo.  App.  416,  133 
S.  W.  351;  Lynde  v.  Browning,  2  Tenn.  C. 
C.  A.  262;  Allen  v.  Bland,  —  Tex.  Civ.  App. 
— ,  168  S.  W.  35.  See  also  note  as  to  third 
class,  in  L.R.A.igi5D,  p.  691.  We  think  the 
averment  in  counts  3  and  4  of  the  complaint, 
that  Thomas  'Svas,  and  had  long  been,  a 
careless,  indifferent,  heedless,  and  reckless 
driver  of  such  car,"  was  the  equivalent  of 
charging  that  he  was  incompetent.  First 
Nat.  Bank  v.  Chandler,  144  Ala.  286,  113 
L.R.A.1917F. 


Am.  St.  Rep.  39,  89  So.  822.  As  was  said 
in  the  Parker  Case,  supra:  "In  the  case  of 
a  mere  permissive  use,  the  liability  of  the 
owner  would  rest  .  .  .  upon  the  combined 
negligence  of  th«  owner  and  the  driver, 
negligence  of  the  one  in  intrusting  the  ma- 
chine to  an  incompetent  driver,  of  the  other 
in  its  operation." 

We  do  not  think  the  counts  3  and  4  were 
subject  to  the  defendant's  demurrer. 

We  also  think  that  there  was  evidence 
from  which  the  jury  could  infer  that  Thomas 
was  such  a  fast  and  reckless  driver  as  to 
render  the  machine  in  his  hands  dangerous, 
that  his  use  of  the  machine  was  permissive, 
and  that  the  defendant,  while  permitting 
him  to  use  the  machine,  was  informed  of  his 
incompetency,  and  that  the  jury  could  infer 
that  the  death  of  the  plaintiff's  intestate 
resulted  from  the  recklessness  and  negli- 
gence of  the  said  Thomas  in  driving  the  au- 
tomobile. The  evidence  was  not,  of  course, 
one-sided,  as  there  was  evidence  tending  to 
show  that  he  was  a  skilful  driver,  that  the 
intestate  was  guilty  of  contributory  negli- 
gence, and  that  Thomas  was  not  guilty  of 
subsequent  negligence.  Nor  was  there  proof 
of  an  express  consent  from  the  defendant  to 
her  son  to  use  the  vehicle  upon  this  occa- 
sion, or  that  she  had  actual  notice  of  his 
incompetency  as  a  driver,  though  there  were 
circumstances  from  which  all  these  facts 
could  have  been  inferred  by  the  jury.  There- 
fore the  trial  court  did  not  err  in  submitting 
counts  3  and  4  to  the  jury,  and  in  refusing 
defendant's  general  cluirge  as  to  the  said 
counts. 

We  do  not  think  that  the  appellant  can 
predicate  reversible  error  upon  the  part  of 
the  trial  court  in  sustaining  the  demurrers 
to  her  special  pleas  before  amendment.  The 
trial  court  overruled  the  demurrer  to  said 
pleas  after  amendment,  and  the  amendment 
did  not  put  any  additional  burden  upon  the 
appellant,  certainly  not  as  to  those  which 
were  shortened  by  the  amendment;  and,  as 
to  those  to  which  additions  were  made,  the 
addition  merely  set  out  facts  essential  to 
establish  negligence  on  the  part  of  the  in- 
testate, which  was  averred  generally  in  the 
pleas  before  amendment,  and  which  the  de- 
fendant had  to  prove  in  order  to  establish 
said  pleas  before  amendment. 

Replication  2,  to  the  defendant's  special 
pleas,  set  up  subsequent  n^ligence  on  the 
part  of  the  driver,  Thomas  Gardiner,  and 
under  our  system  of  pleading  was  provable 
under  the  initial  counts,  and  which  fact 
would  have  rendered  the  action  of  the  trial 
court  in  sustaining  a  demurrer  to  same 
harmless.  But  there  was  no  impropriety  in 
setting  up  subsequent  negligence  by  way  of 
a  replication,  and  which  was  sutBciently 
done  in  replication  2,  and  the  defendant  can- 
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not  complain  that  she  was  specifically  in- 
formed of  facts  which  could  have  been 
proved  under  the  counts  without  a  replica- 
tion. It  is  true  the  replication  describes 
Thomas  Gardiner  as  the  defendant,  but  this 
was  an  inadvertence,  which  was  self-cor- 
recting, and  which  would  no  doubt  have  been 
stricken  from  the  replication,  had  it  been 
brought  to  the  attention  of  counsel  for  the 
plaintiff  and  the  trial  court. 

We  have  considered  and  discussed  all  the 


points  made  in  the  brief  of  the  appellant 
upon  the  submission  of  the  case.  For  the 
errors  above  suggested,  the  judgment  of 
the  Law  and  Equity  Court  is  reversed,  and 
the  cause  is  remanded. 

McClellan,   Sayre,   and  Gardner,   JJ.^ 

concur. 

Petition   for   rehearing   denied   May   24, 
1917. 


— ^Automobiles:  liability  of  owner  upon  the  ground  of  dan- 
gerous agency,  or  of  negligence  in  intrusting  car  to  incompetent  or 
negligent  person,  for  injuries  inflicted  while  the  latter  is  operating  the 
car  for  his  own  purpose. 


This  annotation  is  supplementary  to 
that  accompanying  Neubrand  v.  Kraft, 
L.R.A.1915D,  691,  and  Walker  v.  Klopp, 
L.R.A.1916E,  1295. 

Generally,  as  to  liability  of  owner  for 
injuries  by  automobile  while  being  used 
by  a  servant  or  a  third  person  for  his 
own  business  or  pleasure,  see  annotation 
to  Reilly  v.  Connable,  L.R.A.191GA,  957, 
and  earlier  annotations  there  referred 
to. 

As  to  liability  where  automobile  is 
being  used  by  a  member  of  owner's  fam- 
ily, see  annotation  to  Griffin  v.  Russell, 
L.R.A.1916F,  223,  and  earlier  annota- 
tions there  referred  to. 

For  Liability  of  co-owners  of  automo- 
biles, see  annotation  to  Hamilton  v. 
Vioue,  L.R.A.1916E,  1301. 

As  appears  from  the  prior  annotation, 
the  decision  in  Gardiner  v.  Solomon, 
ante,  380,  that,  although  an  automobile 
is  not  an  inherently  dangerous  instru- 
mentality, the  owner  may  nevertheless 
be  held  liable  apart  from  the  doctrine 
of  respondeat  superior,  for  an  injury 
sustained  while  it  is  being  used  by  an- 
other to  whom  he  has  intrusted  it,  where 
such  person  is  so  incompetent  as  to  con- 
vert it  into  a  dangerous  instrumentality 
and  the  owner  knew  of  the  incompetency, 
is  not  without  support.  In  view  of  the 
danger  to  travelers  on  the  highway  from 
the  operation  of  automobiles  by  in- 
competent persons,  it  seems  no  more 
than  just  to  require  owners  of  these 
machines  to  see  to  it  that  those  to  whom 
they  intrust  them  are  familiar  with 
their  mechanism  and  competent  to  con- 
trol their  movements. 

A  different  question  is  presented  when 
the  owner  is  sought  to  be  held  liable  up- 
on the  theory  of  dangerous  agency,  with- 
out reference  to  the  general  competency 

or  incompetency  of  the  person  to  whom 
L.R.A.1917F. 


he  intrusted  the  car  and  whose  negli- 
gence in  the  particular  instance  caused 
the  injury.  As  shown  in  the  previous 
annotation,  liability  on  this  theory  is 
generally  denied  in  the  absence  of  stat- 
ute, although,  as  suggested  at  page  692 
of  the  note  in  L.R.A.1915D,  there  are 
strong  practical  considerations  for  the 
adoption  of  such  a  ground  of  liability 
by  statute  or  otherwise.  In  this  con- 
nection, see  note  to  Daugherty  v. 
Thomas,  45  L.R.A.(N.S.)  699,  as  to  va- 
lidity of  statute  making  the  owner  lia- 
ble for  injuries  by  automobile  being  used 
by  another. 

Some  apparent  support  is  lent  to  this 
view  by  expressions  in  the  opinion  in 
Anderson  v.  Southern  Cotton  Oil  Co. 
(1917)  —  Fla.  — ,  L.R.A.— ,  — ,  74  So. 
975,  involving  the  liability  of  the  owner 
of  an  automobile  for  injuries  inflicted 
while  the  car  was  being  used  by  an  em- 
ployee, as  was  claimed,  for  his  own  pur- 
poses. The  majority  opinion  says :  "The 
principles  of  the  common  law  do  not 
permit  the  owner  of  an  instrumentality 
that  is  not  dangerous  per  se,  but  is 
peculiarly  dangerous  in  its  operation,  to 
authorize  another  to  use  such  instru- 
mentality on  the  public  highways  with- 
out imposing  upon  such  owner  liability 
for  negligent  use."  The  court,  however, 
in  holding  that  the  question  of  the  own- 
er's liability  should  have  been  submitted 
to  the  jury,  apparently  proceeded  upon 
the  doctrine  of  respondeat  superior,  and 
the  language  above  quoted  is  probably 
to  be  regarded  as  dicta,  although  the 
dissenting  judge  took  the  pains  to  state 
that  he  was  unable  to  assent  to  the 
proposition  that  the  owner  of  an  auto- 
mobile who  permits  another  to  use  it  for 
the  latter's  sole  convenience  or  pleasure 
becomes  liable  in  damages  to  a  stranger 
who  may  sustain  an  injury  because  of 
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the  negligent  operation  of  tke  maohine 
while  so  employed. 

It  was  stated  by  the  eourt  in  Woods 
T.  Clements  (1917)  113  Miss.  720,  L.B.A. 
1917E,  357,  74  So.  422,  that,  if  a  father 
should  turn  his  car  over  to  a  child 
inexperienced  in  driving  or  incompetent 
to  handle  so  powerful  a  maohine,  he 
might  be  held  liable  on  a  theory  other 
than  that  of  agency.  The  decision  in 
this  case,  however,  was  rested  upon  the 
latter  doctrine. 

The  decision  in  Bogora  v.  Diz  (1916) 
159  N.  Y.  Supp.  46,  that  the  owner  of 
an  automobile  was  liable  for  an  injury 
which  occurred  while  his  chauffeur  was 
driving,  on  the  theory  that  the  owner 
of  a  dangerous  machine  placed  by  him 
in  the  control  of  one  of  his  employees 
should  be  held  liable  for  all  damage  re- 
sulting to  others  through  its  use  by  such 
employee  when  permitted  by  the  em- 
ployer, whether  the  immediate  object 
of  the  use  was  for  the  benefit  of  the 
employer  or  employee,  was  reversed  in 
(1917)  176  App.  Div.  774,  162  N.  Y. 
Supp.  992,  where  it  was  held  that  there 
could  be  no  recovery  against  the  owner 
if  the  chauffeur  was,  at  the  time  the 
injury  occurred,  using  the  machine  for 
his  personal  business,  and  not  that  of 
his  employer.  The  court  stated  that 
the  law  contains  no  prohibition  against 
the  owner  of  an  automobile  lending  it  to 
his  chauffeur,  or  to  anyone  else,  for  any 
lawful  purpose,  and  that  he  is  not  liable 
for  damages  caused  thereby,  when  it 
is  in  use  by  his  consent  on  the  business 
or  pleasure  of  others. 

And  in  Potts  v.  Pardee  (1917)  220  N. 
Y.  431,  116  N.  E.  78,  the  court  refused 
to  hold  the  owner  of  an  automobile  liable 
for  an  injury  inflicted  by  it  while  it 
was  being  driven  by  her  husband's 
chauffeur,  on  the  ground  that  she  was 
the  owner  and  was  in  the  car  at  the 
time,  stating  that  this  could  not  be  done 
unless  the  rule  which  makes  one  respon^- 
sible  for  the  torts  of  another  is  entirely 
disregarded,  and  that  if  a  change  in  this 


respect  is  to  be  made  it  should  be  made 
by  legislative  enactment,  and  not  by 
judicial  decree. 

And  in  Brinkman  v.  Zuckerman 
(1916)  192  Mich.  624,  159  N.  W.  316, 
where  recovery  was  sought  against  the 
owner  of  an  automobile  for^  damages 
done  by  it  while  it  was  being  operated 
by  his  chauffeur,  it  was  held  that  an 
automobile  is  not  a  '^dangerous  instru- 
mentality" in  the  sense  in  which  that 
term  is  used  in  the  law,  and  that  the 
owner  could  be  held  liable  only  under 
the  law  of  master  and  servant,  and  that 
the  relation  between  the  owner  and  his 
chauffeur  is  to  be  determined,  in  the 
absence  of  statute,  by  the  general  rules 
of  law  relative  to  master  and  servant. 
And  a  like  conclusion  was  reached  in 
Cohen  v.  Meador  (1916)  119  Vft.  429,  89 
S.  E.  876. 

Violation  of  sttttvte  in  peniiittinK  v«o 
of  ear. 

See  also  earlier  notes  referred  to  at 
the  beginning  of  this  note. 

In  Taylor  v.  Stewart  (1916)  172  N.  0. 
203,  90  S.  E.  134,  the  habit  of  the  owner 
of  an  automobile,  of  allowing  his  thirteen- 
year^ld  son  to  run  his  machine  in  vio- 
lation of  a  statute  making  it  a  misde- 
meanor for  one  under  sixteen  to  drive 
an  automobile,  was  held  negligence,  and 
it  was  said  that  from  the  facts  the  jury 
might  well  infer  that  when  the  plaintiff's 
intestate  was  killed  by  the  defendant's 
automobile  his  son  was  driving  with  his 
consent.  The  court  said :  "It  is  generally 
held  where  a  master  unknowingly  re- 
tains incompetent  servants  in  his  em- 
ploy and  to  do  his  bidding,  he  becomes 
liable  for  their  negligence.  .  .  .  Upon 
the  same  principle,  where  a  father  per- 
mits his  minor  child  to  operate  his  auto- 
mobile upon  the  highways  and  public 
streets  in  violation  of  the  statute,  it  is 
negligence  upon  the  part  of  the  father, 
and  he  becomes  responsible  for  those 
injuries  which  are  the  result  of  such 
violation  of  law."  J.  T.  W. 
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( Department  No.  1 . ) 

COUNTY  OF  SANTA  BARBARA 

V. 

JOHN  P.  MORE  et  al. 

(—  Cal.  — ,  164  Pac.  895.) 

Sighway  "*  trees  —  riipht  to  destroy. 

1.  The  owner  of  the  lee  of  a  street  is  de- 
prived of  the  right  to  remove  trees  which 
XuRJl.l917F.  26 


he  has  planted  therein,  by  statutes  placing 
them  under  the  charge  of  a  board  of  for- 
estry, and  Imposing  a  penalty  upon  who- 
ever destroys  any  shade  or  ornamental  tree. 
For  other  caaea,  see  Highway 8^  II,  e,  1,  in 
Dig.  1-52  N.  8. 

Constitutional  law  —  prevention  of  re- 
moval of  trees  from  highway. 

2.  The  owner  of  the  fee  of  a  street  is  de- 

Note.  —  As  to  right  of  abutting  owner  to 
remove  or  trim  trees  in  highway,  see  anno- 
tation following  this  case,  post,  389. 
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S rived  of  no  constitutional  right  by  forbid- 
ing  him  to  remove  trees  which  he  planted 
therein,  although  they  interfere  with  crops 
on  his  abutting  property,  if  they  afford  com- 
fort to  travelers  and  aid  in  the  upkeep  of 
the  highway. 

For  other  caseSy  see  Highways,  11,  e,  1,  in 
Dig.  1-52  N.  8, 

Pleading  —  damages  —  penalty. 

3.  An  allegation  of  damages  in  a  suit  to 
enjoin  destruction  of  trees  will  not  support 
a  recovery  of  a  statutory  penalty  for  such 
destruction. 
For  other  cases,  see  Pleading,  II.  f,  in  Dig. 

1-52  N.  8, 

(April  23,  1917.) 

CROSS  APPEALS  from  a  judgment  of  the 
Superior  Court  for  Santa  Barbara 
County  in  an  action  brought  to  enjoin  de- 
fendants from  cutting  down,  destroying,  or 
injuring  certain  trees  along  the  highway, 
and  to  recover  damages  for  the  destruction 
of  trees  already  cut;  plaintiff  appealing 
from  so  much  of  the  judgment  as  refused 
it  damages;  defendants  appealing  from  so 
much  as  granted  the  injunction.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  W.  Squier  and  Fred  H. 
Sctiauer  for  plaintiff. 

Mr.  ^l^llUam  G.  Griffith,  for  defend- 
ants: 

The  trees  in  question  are  the  property  of 
the  defendant  John  F.  More,  and  he  is  en- 
titled to  exercise  over  them  the  rights  of 
ownership. 

Wright  V.  Austin,  143  Cal.  236,  65  LJa.A. 
049,  101  Am.  St.  Rep.  97,  76  Pac.  1023;  2 
Dill.  Mun.  Corp.  4th  ed.  §  663;  Elliott, 
Roads  &  Streets,  3d  ed.  §§  125,  499;  Cole- 
grove  Water  Co.  v.  Hollywood,  151  Cal.  429, 
13  L.R.A.(N.S.)  904,  90  Pac.  1053;  Bayonne 
V.  North  Arlington,  77  N.  J.  Eq.  166,  140 
Am.  St.  Rep.  647,  75  Atl.  668;  Overman  v. 
May,  35  Iowa,  89;  Higgins  v.  Reynolds,  31 
N.  Y.  156 ;  Robert  v.  Sadler,  104  N.  Y.  229, 
68  Am.  Rep.  498,  10  N.  E.  428;  Stackpole  v. 
Healy,  16  Mass.  33,  8  Am.  Dec.  121 ;  People 
V.  Fobs,  80  Mich.  659,  8  L.R.A.  472,  20  Am. 
St.  Rep.  532,  45  N.  W.  480;  Barclay  v. 
Howell,  6  Pet.  600,  8  L.  ed.  478;  SUte, 
Avis  Prosecutor,  v.  Vineland,  66  N.  J.  L. 
474,  23  L.R.A.  685,  28  Atl.  1039;  Phifer  v. 
Cox,  21  Ohio  St.  248,  8  Am.  Rep.  68;  Bliss 
V.  Ball,  99  Mass.  597 ;  Stretch  v.  Cassapolis, 
125  Mich.  167,  61  L.R.A.  345,  84  Am.  St. 
Rep.  567,  84  N.  W.  61;  Clark  v.  Basso,  34 
Mich.  86;  Winter  v.  Peterson,  24  N.  J.  L. 
624,  61  Am.  Dec.  678;  15  Am.  &  Eng.  Enc. 
Law,  416;  Lewis  Em.  Dom.  3d  ed.  §  853. 

The  abutting  landowner,  being  the  owner 
of  the  trees,  may  protect  them  from  injury 
or  destruction,  except,  of  course,  where  they 
are  an  obstruction  to  travel,  thus  interfering 
with  the  public  easement,  in  which  case  the 
L.R.A.1917F. 


public  authorities  may  cause  them  to  be 
removed. 

Daily  v.  State,  61  Ohio  St.  348,  24  L.R.A. 
724,  46  Am.  St.  Rep.  578,  37  N.  E.  710; 
Lovejoy  v.  Campbell,  16  S.  D.  231,  92  N.  W. 
24;  Adams  v.  Syracuse  Lighting  Co.  137 
App.  Div.  449,  121  N.  Y.  Supp.  762;  Brahan 
V.  Meridian  Home  Teleph.  Ca  97  Miss.  326, 
52  So.  486;  Chase  v.  Oshkosh,  81  WU.  313, 
15  L.R.A.  653,  29  Am.  St.  Rep.  898,  51  N. 
W.  660;  Cartwright  v.  Liberty  Teleph.  Co. 
205  Mo.  126,  12  L.R.A.  (N.S.)  1125,  103  S. 
W.  982,  12  Ann.  Cas.  249;  Donahue  v.  Key- 
stone Gas  Co.  181  N.  Y.  313,  70  L.RJ^.  761, 

106  Am.  St.  Rep.  649,  73  N.  E.  1108,  18  Am. 
Neg.  Rep.  203;  McEachin  v.  Tuscaloosa, 
164  Ala.  269,  51  So.  153;  Brown  v.  Asheville 
Electric  Co.  138  N.  C.  533,  69  L.R.A.  631, 

107  Am.  St.  Rep.  654,  51  S.  E.  62;  Winter 
V.  Peterson,  24  N.  J.  L.  624,  61  Am.  Dec. 
678;  Paola  v.  Wentz,  79  Kan.  148,  131  Am. 
St.  Rep.  290,  98  Pac.  775;  Frostburg  y. 
Wineland,  98  Md.  239,  64  L.R.A.  627,  103 
Am.  St.  Rep.  399,  66  Atl.  811,  1  Ann.  Cas. 
783;  Atlanta  v.  Holliday,  96  Ga.  646,  23 
S.  E.  569;  Kemp  v.  Des  Moines,  126  Iowa, 
640,  101  N.  W.  474;  Crismon  v.  Deck,  84 
Iowa,  344,  61  N.  W.  66;  Bills  v.  Belknap, 
36  Iowa,  683;  Vanderhurst  v.  Tholcke,  113 
Cal.  147,  36  L.R.A.  267,  46  Pac.  266. 

Closely  following  upon  the  right  of  the 
landowner  to  protect  his  trees  as  against 
the  public  authorities,  where  the  trees  are 
not  an  obstruction  to  travel,  is  his  right  to 
remove  them  without  interference  from  the 
public  authorities,  so  long  as  he  does  not 
obstruct  the  free  use  of  the  public  easement. 

Lancaster  v.  Richardson,  4  Lans.  136; 
Bigelow  V.  Whitcomb,  72  N.  H.  473,  65 
L.R.A.  676,  57  Atl.  680. 

In  taking  out  his  shade  trees  the  defend- 
ant John  F.  More  was  in  the  exercise  of  his 
lawful  right. 

Colegrove  Water  Co.  v.  Hollywood,  151 
Cal.  426,  13  L.R.A.(N.S.)  904,  90  Pac.  1053; 
Bigelow  V.  Whitcomb,  72  N.  H.  473,  66 
L.R.A.  676,  67  Atl.  680;  Gurnsey  v.  North- 
ern California  Power  Co.  160  Cal.  690,  36 
L.R.A.(N.S.)  185,  117  Pac.  906;  People  v. 
Goodin,  136  Cal.  465,  69  Pac.  86;  I^ncaster 
V.  Richardson,  4  Lans.  136;  Frostburg  v. 
Wineland,  98  Md.  230,  64  L.R.A.  627,  103 
Am.  St.  Rep.  399,  56  Atl.  811;  Brown  v. 
Asheville  Electric  Co.  138  X.  C.  533,  69 
L.R.A.  631,  107  Am.  St.  Rep.  554,  51  S.  E. 
62;  Freshour  v.  Hihn,  99  Cal.  443,  34  Pac. 
87;  Robert  v.  Sadler,  104  N.  Y.  229,  58 
Am.  Rep.  498,  10  N.  E.  428. 

No  penalty  could  be  awarded  in  this  ac- 
tion. 

Sierra  County  v.  Butler,  136  Cal.  647,  69 
Pac.  418;  Chipman  v.  Emeric,  6  Cal.  239. 

The  facts  do  not  entitle  the  plaintiff  to  a 
penalty. 
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Wright  V.  Austin,  143  Cal.  236,  65  L.R.A. 
949,  101  Am.  St.  Rep.  97,  76  Pac.  1023; 
Colegrove  Water  Co.  v.  Hollywood.  151  Cal 
429,  13  L.R.A.(N.S.)  904,  90  Pac.  1053; 
Gurnsey  v.  Northern  California  Power  Co. 
160  Cal.  699,  36  L.R.A.(N.S.)  185,  117  Pac. 
906;  Lancaster  v.  Richardson,  4  Lans.  136; 
People  V.  DeWinton,  113  Cal.  403,  33  L.R.A. 
374,  54  Am.  8t.  Rep.  357,  45  Pac.  708; 
Freshour  v.  Hihn,  99  Cal.  443,  34  Pac.  87; 
Cordan  v.  Wright,  159  Cal.  622,  115  Pac. 
227,  Ann.  Cas.  1912C,  1044. 

The  plaintiff  is  not  entitled  to  damages. 

John  A.  Roebling's  Sons  Co.  v.  Gray,  139 
Cal.  607,  73  Pac.  422;  Merrill  v.  Chapman, 

34  Cal.  251 ;  Treat  v.  Dorman,  100  Cal.  623, 

35  Pac.  86;  Bacon  y.  Robson,  53  Cal.  399. 

Per  Curiam: 

Hollister  avenue  is  the  principal  highway 
leading  from  the  city  of  Santa  Barbara  in 
the  county  of  the  same  name,  to  the  west 
and  north.  Defendant  John  F.  More  owns 
a  400-acre  tract  of  land  fronting  on  the 
southerly  line  of  the  highway.  The  high- 
way boundaries  are,  and  for  long  have  been, 
defined  by  substantial  fences  on  either  side. 
More  than  twenty  years  ago.  More  planted 
ornamental  trees  along  this  highway  be- 
tween the  roadway  proper  and  his  fence. 
He  owns  the  fee  of  the  land  to  the  Centet 
line  of  the  highway.  These  trees  are  native 
black  walnuts,  poplars,  silver  leaf  maples, 
and  catalpas.  They  have  grown  to  be  from 
1  foot  to  3  feet  in  diameter,  and  some  of 
them  have  reached  a  height  of  70  feet.  They 
afforded  with  other  trees  a  shaded  avenue, 
declared  to  be  one  of  the  most  beautiful  in 
the  state.v  While  these  trees  were  thus  grow- 
ing, defendant  More  planted  English  wal- 
nuts upon  his  400  acres.  The  row  or  rows 
nearest  to  the  ornamental  trees  upon  the 
highway  suffered  from  their  proximity  to 
them.  Some  of  the  ornamental  trees  thrust 
out  lateral  roots  to  a  distance  equal  to  their 
height.  Suckers  sprang  up  from  these  roots, 
the  Boil  was  impoverished,  the  moisture 
from  it  withdrawn,  and  the  walnuts  on  these 
near-by  trees  were  of  inferior  size  and  qual- 
ity. Defendant  More  upon  more  than  one 
occasion  sought  permission  of  the  supen'i- 
sors  of  the  county  to  destroy  these  orna- 
mental trees,  offering  to  substitute  therefot 
some  kind  of  tree,  mentioning  palm  trees, 
which  thrust  down  a  deep  tap  root  and 
which  would  not  send  out  lateral  roots  to 
the  injury  of  his  nut  orchard.  The  board 
of  supervisors  of  Santa  Barbara  county  de- 
layed action  upon  these  petitions  or  re- 
quests, and  they  were  withdrawn.  Then,  on 
the  11th  day  of  April,  1911,  the  defendant 
cut  down  and  destroyed  six  of  these  trees 
upon  the  highway  in  front  of  his  land.  He , 
waa  notified  by  the  district  attorney  of  the ' 
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county  to  cease  this  work  of  destruction, 
and  he  promised  to  do  so,  but  a  few  days 
thereafter  on  Sunday,  in  violation  of  his 
promise,  he  employed  a  force  of  men  in  an 
effort  to  destroy  all  of  the  trees  before  he 
could  be  restrained  from  so  doing  by  proc- 
ess of  law.  Twenty  more  trees  were  thus 
destroyed  before  the  work  was  arrested  by 
the  authorities.  Thereupon  the  county  of 
Santa  Barbara  brought  this  action,  setting 
forth  these  matters,  averring  that  the  de- 
struction was  maliciously  done,  and  that 
the  damage  wrought  by  it  was  $2,600.  Plain- 
tiff prayed  for  an  injunction  and  for  a 
monetary  judgment  in  the  sum  of  $2,600. 
For  answer,  the  defendant  John  F.  More 
assumed  all  responsibility,  asserted  his 
ownership  in  the  land,  admitted  the  destruc- 
tion of  the  trees,  denied  that  they  were  wil- 
fully or  unlawfully  or  maliciously  destroyed, 
and  asserted  a  right  in  him  so  to  destroy 
them  by  virtue  of  his  ownership  of  the  fee 
of  the  highway,  setting  forth  in  this  connec- 
tion the  injury  to  his  walnut  orchard  as 
above  outlined.  The  court's  findings  of  fact 
were  in  accord  with  the  foregoing  statement. 
It  found  that  the  trees  had  been  planted 
by  defendant  More,  and  in  their  early 
growth  nurtured  by  him,  but  that  for  many 
years  the  county  had  exercised  supervision 
over  them,  pruning  and  caring  for  them.  It 
found  further  that  the  trees  were  the  prop- 
erty of  the  defendant  John  F.  More,  ''sub- 
ject to  the  right  of  the  county  of  Santa 
Barbai'a  to  preserve  them  as  part  of  said 
highway,  for  the  use  and  benefit  of  the  pub- 
lic, and  control  the  cutting  down,  removal, 
or  trimming  of  the  same.''  It  found  fur- 
ther that  the  trees  "are  large  handsome 
trees,  and  add  greatly  to  the  comfortable 
use  and  enjoyment  of  said  highway  and  the 
economical  and  oonvenient  maintenance  of 
the  same."  In  support  of  this  last  finding, 
the  evidenee  was  that,  beside  their  esthetic 
value,  the  treea  afforded  a  grateful  shade  to 
the  traveler  ia  warm  weather  and  during 
the  long  period  ol  summer  drought  when  it 
was  necessary  to  sprinkle  the  roadway,  the 
better  to  preserve  it;  and  that  by  arresting 
the  sweep  of  the  winds,  they  retarded  evap- 
oration,  and  thus  lessened  the  expense  of 
the  upkeep  of  the  highway. 

The  only  evidence  which  the  plaintiff  of- 
fered un^er  the  allegation  of  damage  above 
quoted  was  that  of  the  supervisor  of  the  dis- 
trict, who  testified  that  he  estimated  the 
damage  to  tHe  highway  by  the  destruction 
of  the  trees  at  $100  apiece,  "considering  tho 
trees  of  that  value."  On  cross-examination 
he  explained  that  the  basis  of  his  estimate 
was  the  law  which  exacts  a  forfeiture  of 
$100  for  the  malicious  destruction  of  each 
shade  or  ornamental  tree  on  any  highway. 
Pol.  Code,  I  2742.    The  trial  court  granted 
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the  injusotion  prayed  for.  It  made  no  spe- 
cific finding  upon  the  allegation  of  damage, 
but  in  its  conclusions  of  law  declared  that 
the  plaintiff  "is  not  entitled  to  recover  in 
this  form  of  action  the  penalty  of  $100  per 
tree  imposed  by  the  statute  for  digging  up, 
cutting  down,  or  other  malicious  injuring 
or  destroying  shade  or  ornamental  trees  up- 
on the  public  highway." 

From  this  judgment,  cross  appeals  have 
been  taken  by  the  litigants;  by  plaintiff, 
whose  contention  is  that  the  court  erred  in 
not  fixing  and  awarding  damages  herein,  in- 
sisting that  it  established  the  malicious  de- 
struction which  entitled  the  county  to  recov- 
er the  $100  penalty;  by  the  defendant,  who 
insists  that,  by  virtue  of  the  ownership  of 
the  fee  of  the  soil,  he  had  the  right  absolute 
to  remove  the  trees.  This  latter  contention 
first  demands  consideration.  It  finds  sup- 
port in  two  adjudications.  The  first  Lan- 
caster V.  Richardson,  4  Lans.  136,  where  the 
supreme  court  of  New  York  held,  in  case 
of  a  destruction  similar  to  the  present  one, 
that  "independently  of  the  statute,  trees 
standing  in  the  streets  or  highway,  the  soil 
of  which  belongs  to  the  adjacent  owners,  are 
the  exclusive  property  of  such  owners,  and 
they  may  remove  them  at  pleasure." 

The'  second  of  these  cases  is  Bigelow  v. 
Whitcomb,  72  N.  H.  473,  65  L.R.A.  676,  57 
Atl.  680,  where  the  precise  question  here 
under  consideration  was  presented  for  de- 
termination, the  court  saying  that  the  ques- 
tion before  it  was  "whether,  in  laying  out 
a  highway  under  statutory  authority,  the 
public  acquired  a  right  to  prohibit  the  land- 
owner from  removing  the  trees  standing  in 
the  highway  next  to  his  land,  for  the  pur- 
pose of  ..  .  .  shade  and  ornamentation. 
If  the  public  cannot  deprive,  the  owner  of 
his  trees  by  using  them  in  constructing  or 
repairing  the  road,  can  they  deprive  him 
.  .  .  from  cutting  them  down  and  using 
them  in  such  a  manner  as  he  sees  fit?" 

The  court  held  that  the  public  acquired  no 
such  right,  saying:  '*It  is  no  more  a  dep- 
rivation of  his  property  *right  to  cut  down 
his  trees  and  devote  them  to  the  useful  and 
necessary  work  of  road  construction,  than  it 
is  to  appropriate  them  standing,  for  the  pur- 
poses of  shade  and  ornamentation.  An  ef- 
fective prohibition  against  one's  use  and 
enjoyment  of  his  property  in  a  usual  and 
otherwise  appropriate  manner  deprives  him 
of  his  property,  as  much  as  its  actual  taking 
or  asportation.  .  .  .  Whether  the  trees 
are  useful  for  shade  and  add  to  the  beauty 
of  the  way,  or  wlicther  they  are  only  useful 
for  lumber  and  wood,  cannot  determine  the 
question  of  his  ownersliip.  If  they  are  his 
property,  he  is  entitled  to  the  beneficial  use 
of  them,  subject  to  such  reasonable  regula- 
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tions  as  the  public  use  of  the  highway  may 
require   (citing  authorities)." 

It  is  the  unquestioned  rule  of  decision  in 
this  state  that  the  owner  of  the  fee  of  a 
highway  may  exercise  all  such  rights  of 
dominion  over  his  land  thus  subjected  to 
the  easement  as  are  not  inconsistent  with, 
nor  to  the  detriment  of,  the  easement  itself. 
Colegrove  Water  Co.  v.  Hollywood,  151  Cal. 
425,  13  L.R.A.(N.S.)  904,  90  Pac.  1053; 
Gurnsey  v.  Northern  California  Power  Co. 
160  Cal.  699,  36  L.R.A.(N.S.)  185,  117  Pac. 
906.  But  the  question  before  us  cannot  be 
answerable  by  mere  references  to  the  deci- 
sions of  other  states  without  a  presentation 
of  the  statute  law  of  this  state  bearing  upon 
the  matter.  When  consideration  is  paid  to 
our  statutes,  it  will  be  found  that  the  legis- 
lature has  spoken  decisively  on  the  ques- 
tion. By  §  2633  of  the  Political  Code,  an 
owner  or  occupant  of  land  adjoining  the 
highway  is  empowered  to  plant  trees  in  and 
along  the  highway,  and  whoever  wilfully 
injures  any  of  these  trees  is  liable  to  the 
owner  or  to  the  occupant  "for  the  damage 
which  is  thereby  sustained."  Section  2742 
of  the  same  Code  has  been  cited  above,  and 
it  declares  that  "whoever  digs  up,  cuts 
down,  or  otherwise  maliciously  injures  or 
destroys  any  shade  or  ornamental  tree, 
,  .  .  forfeits  $100  for  each  .  .  .  tree." 
Section  4041,  subdivision  39,  of  the  same 
Code,  empowers  the  boards  of  supervisors  to 
encourage  under  such  regulations  as  they 
may  adopt,  "the  planting  and  preservation 
of  shade  and  ornamental  trees  on  the  public 
roads  and  highways,"  and  authorizes  boards 
of  supervisors  to  "pay  to  persons  planting 
and  cultivating  [such  trees]  for  every  liv- 
ing tree  thus  planted,  at  the  age  of  four 
years,  a  sum  not  exceeding  $1."  Section  733 
of  the  Code  of  Civil  Procedure  declares  it 
to  be  a  trespass  to  destroy  any  tree  on  the 
land  of  another  person  or  in  the  street  or 
highway  in  front  of  any  person's  house,  vil- 
lage, or  city  lot,  or  cultivated  ground;  and, 
further,  that  the  trespasser  is  liable  for 
treble  the  amount  of  damages  which  may  be 
assessed.  By  the  statutes  of  1909  (Stat. 
1909,  p.  1129),  the  board  of  supervisors  of 
each  county  is  empowered  to  appoint  a 
board  of  forestry,  "who  shall  have  exclusive 
charge  and  control  of  all  shade  and  orna- 
mental trees,  hedges,  lawns,  shrubs,  and 
flowers  growing  or  to  be  grown  upon  the 
public  roads,  highways,  grounds, 
within  its  respective  county." 

#  These  Code  sections  and  their  statute 
clearly  indicate  the  policy  of  the  state  in 
regard  to  this  matter,  and  more  than  that, 
form  the  controlling  substantive  law.  What- 
ever may  be  conceived  to  have  been  the 
right  of  the  property  owner  to  destroy  such 
trees  in  the  absence  of  the  legislation  upon 
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our  Books,  of  ttiftt  rigbt  by  that  legiilation 
he  te  absolutely  deprired,  unless  it  can  bo 
successfully  said  that  in  depriving  him  of 
that  right  the  state  has  taken  his  property 
without  process  of  law.  This  argumoit, 
which  seems  to  hare  been  the  basis  of  the 
New  Hampshire  decision,  is  as  above  quoted. 
We  do  not  think,  however,  that  this  conten- 
tion can  be  successfully  maiatained.  Ad- 
mittedly, as  a  part  of  its  police  power,  the 
state  has  the  right  directly  or  through  its 
agencies  to  control  the  use  of  the  public 
highways  for  all  purposes  subserving  their 
uses  as  public  highways.  These  regulations 
may  and  do  take  many  phases,  and  unless 
so  unreasonable  as  to  work  an  unlawful  con* 
fiscation  of  property,  they  are  not  subject 
to  be  overthrown.  That  the  regulations  of 
this  state  as  above  set  forth  are  not  only 
reasonable  but  oftoi  necessary,  the  acts  of 
this  defendant,  which  he  seeks  to  justify 
as  the  exercise  of  a  legal  right,  are  them- 
selves sufficient  to  establish.  Aside  from 
any  consideration  of  the  esthetic  value  of 
such  an  avenue,  though  this  is  by  no  meant 
negligible,  it  is  shown  and  found  by  the  evi« 
dence,  as  above  indicated,  that  these  trees 
performed  a  utilitarian  service.  They  add 
to  the  comfort  of  the  traveler,  and  they 
lessen  the  expense  of  road  maintenance. 
Here  then  is  shown  abundant  reason  for 
the  existence  of  our  regulatory  laws.  The 
situation  in  brief  is  simply  this:  That  the 
owner  of  the  fee  of  the  soil  has  a  limited, 
not  an  unlimited,  right  of  property  in  the 
trees.  The  public  upon  the  other  hand  has 
ita  limited,  and  not  unlimited,  property 
right  in  the  trees.  If  their  destruction  Is 
countenanced  or  ordered  by  the  authorities, 
the  wood  of  the  felled  trees  unquestionably 
belongs  to  the  owner  of  the  fee;  so  as  to  the 
fruit  or  nuts  upon  fruit  or  nut  bearing  trees. 
But,  upon  the  other  hand,  being  and  grow- 
ing, upon  public  highway,  and  subserving 
useful  as  well  as  ornamental  purposes,  it 
is  for  the  authorities  to  af^j  when  and  under 


what  cireumstatices  they  may  be  destroyed. 
It  would  be  safe  to  rest  this  upon  the  plain 
language  of  our  statute,  but  authority  to 
the  same  effect  is  not  lacking,  and  for  it 
reference  may  be  made  to  2  Dill.  Mun.  Corp. 
6th  ed.  §  721;  State  v.  Merrill,  37  Me.  329; 
Baker  v.  Normal,  81  111.  108;  Donahue  v. 
Keystone  Gas  Go.  181  N.  Y.  313,  70  L.R.A. 
761,  106  Am.  St.  Rep.  549,  73  N.  £.  1108, 
18  Am.  Neg.  Rep.  203;  Sherman  v.  Butcher, 
72  N.  J.  Ir.  63,  60  Atl.  336.  It  follows  here- 
from that  the  defendants'  appeal  must  be 
denied,  and  the  judgment  appealed  from  af- 
firmed. 

The  nature  of  plaintiff's  appeal  has  been 
indicated.  Herein  appellant  complains  that 
the  court  refused  to  award  it  the  forfeiture 
contemplated  by  §  2742. 

It  is  unquestionably  true  that  equi- 
ty, under  proper  pleading  and  proof,  will 
award  damages  where  such  are  necessary  to 
give  adequate  and  complete  relief.  Such 
damages,  so  far  as  the  pleadings  are  con- 
cerned, were  alleged,  but  the  proof  to  sup- 
port those  damsges  was  merely  evidence  that 
the  county  was  seeking  to  exact  in  the  name 
of  damages  a  penalty  prescribed,  which  pen- 
alty has  no  bearing  whatsoever  upon  the  ac- 
tual damage  sustained.  It  would  be  the 
same  penalty  of  $100  whether  the  tree  de- 
stroyed was  a  twig  of  a  year's  groiwth,  or  a 
monarch  of  the  centuries.  Upon  the  other 
hand,  if  it  be  said  that  plaintiff  is  seeking 
to  recover  this  penalty  imposed  by  law,  then, 
without  regard  to  the  question  as  to  wheth* 
er  or  not  under  proper  pleading  the  penal- 
ty would  be  recoverable  in  this  action,  it 
is  suffici^it  to  say  that  the  complaint  con- 
tains no  proper  averments  looking  to  the 
enforcement  of  such  a  penalty.  Ghipman  v. 
Emeric,  6  Cal.  239. 

It  follows  herefrom  that  the  trial  court 
ruled  correctly  in  refusing  to  allow  damages, 
and  upon  plaintiff's  appeal,  the  judgment  is 
affirmed* 


Annotatioii — ^Right  of  abuttiiig  owner  to  remove  trees  in  highway. 


The  statute  which  is  upheld  in  Santa 
Babbaba  County  v.  Mors,  ante  385,  in- 
volves an  extreme,  if  not  an  unjustifl- 
able,  ezereise  of  the  police  power,  at 
least  as  applied  to  the  facts  of  the  ease 
which  apparently  disclose  an  actual  sub- 
stantial damage  to  the  fee  owner  from 
the  continued  maintenance  of  the  trees 
in  the  highway.  The  opinion  says: 
''Whatever  may  be  conceived  to  have 
been  the  rig^ht  of  the  property  owner  to 
destroy  such  trees  in  the  absence  of  the 
legislation  upon  our  books,  of  that  right 
by  that  legislation,  he  is  absolutely  de- 
L.R.A.1917F. 


prived,  unless  it  can  be  successfully 
said  that  in  depriving  him  of  that  right 
the  state  has  taken  his  property  without 
process  of  law."  To  avoid  the  effect  of 
the  limitation  thus  recognized  as  attach- 
ing to  the  police  power  it  seems 
necessary  to  find  some  limitation  or 
qualification  of  the  right  of  the  fee 
owner  in  respect  to  the  trees.  A  limita- 
tion of  a  property  right  which  results 
from  the  assertion  of  the  police  power 
itaelf  cannot,  of  course,  be  relied  upon 
to  supply  the  condition  of  a  valid  ex- 
ercise of  that  power.     The  opinion  in 
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the  More  Case  observes  that  ^the  owner 
of  the  fee  of  the  soil  has  a  limited,  not 
an  unlimited,  right  of  property  in  the 
trees.  .  .  .  But,  upon  the  other 
hand,  [the  trees]  being  and  growing  uo- 
on  the  public  highway,  and  subserving 
useful  as  well  as  ornamental  purposes, 
it  is  for  the  authorities  to  say  when  and 
under  what  circumstances  they  may  be 
destroyed."  As  here  stated,  the  limita- 
tion of  the  fee  owner's  right  seems  to 
be  the  result  rather  than  a  condition 
precedent,  of  the  exercise  of  such'  power. 
In  the  case  of  a  highway  laid  out  after 
the  custom  has  become  established  of 
maintaining  trees  in  a  highway  for 
esthetic  and  utilitarian  purposes,  it 
might  be  reasonably  urged  that  the  ease- 
ment acquired  by  the  public  impliedly 
includes  the  right  to  so  maintain  them, 
and  that  the  possibility  of  damage  to 
the  fee  owner  from  that  source  must  be 
deemed  to  have  been  taken  into  con- 
sideration when  the  original  damages 
were  awarded.  Upon  that  h3rpothesis, 
however,  the  necessity  of  invoking  the 
police  power  is  not  apparent,  since  the 
right  of  the  public  to  maintain  the  trees 
would  be  an  incident  of  the  property 
right  inherent  in  its  easement.  Ap- 
parently, however,  the  court  in  the  More 
Case  does  not  mean  to  assert  the  right 
of  the  public  to  maintain  trees  by  virtue 
of  the  highway  easement.  At  least,  it 
does  not  seem  to  dissent  from  the  posi- 
tion of  Bigelow  V.  Whitcomb  (1904)  72 
N.  H.  473,  65  L.R.A.  676,  57  Atl.  680, 
denying  that  the  highway  easement  in- 
cludes such  right. 

The  benefits  of  the  public  from  the 
maintenance  of  trees  in  a  highway  for 
esthetic  and  utilitarian  reasons  may  fur- 
nish a  proper  ground  for  the  exercise 
of  the  power  of  eminent  domain,  which 
renders  an  equivalent  for  the  property 
rights  taken  or  damaged.  But  the  con- 
sideration of  these  benefits  alone  can- 
not logically  justify  the  exercise  of 
the  police  power  for  the  purpose  of 
extinguishing  a  property  right,  unless 
such  property  is  subject  to  some  lim- 
itation other  than  that  which  results 
from  the  exercise  of  the  police  power 
itself.  At  least,  this  is  true  if,  as  the 
opinion  assumes,  the  exercise  of  the 
police  power  is  subject  to  the  limitation 
that  one's  property  cannot  be  taken 
without  due  process  of  law.  It  must 
be  admitted,  however,  that  the  police 
power  not  infrequently  operates  as  a 
practical  exception  to  constitutional 
guaranties,  or  at  least  that  the  apparent 
avoidance    of   a    conflict   rests    upon    a 

petitio  principii,  involved  in  the  tacit 
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assumption  of  the  police  power  for  the 
purpose  of  postulating  a  limitation  of 
the  property  right  essential  to  take  the 
right  out  of  the  protection  of  the  con- 
stitutional guaranty. 

If  the  damage  to  the  defendant  in  the 
Mors  Case  from  the  continued  mainte- 
nance of  the  trees  had  been  an  insignifi- 
cant one,  the  statute  might  perhaps 
have  been  upheld  on  the  theory  suggest- 
ed in  the  opinion  in  Noble  State  Bank 
V.  Haskell  (1911)  219  U.  8.  104,  55  L. 
ed.  112,  32  L.R.A.(N.S.)  1062,  31  Sup. 
Ct.  Rep.  186,  Ann.  Cas.  1912A,  487,  that 
an  ultimate  public  advantage  may  jus- 
tii^  a  comparatively  insignificant  taking 
of  private  property  without  compensa- 
tion. Upon  the  facts,  however,  the  dam- 
age to  the  defendant  in  the  Mobib  Case 
seems  to  have  been  a  substantial  one; 
and  it  would  seem  tthat,  if  the  public 
benefits  required  the  extinction  of  his 
right, — assuming  that  such  right  had 
not,  independently  of  the  statute  itself, 
been  extinguished  by  the  public's  ac- 
quisition of  the  highway  easement, — it 
ought  to  have  been  extinguished  by  the 
exercise  of  the  power  of  eminent  domain 
rather  than  of  the  police  power. 

In  the  Bigelow  Case,  as  already  in- 
dicated, the  assertion  of  the  right  of  the 
public  to  maintain  the  trees  in  the  high- 
way without  compensating  the  fee  own- 
er was  predicated  upon  the  proposition 
rejected  by  the  court,  that  he  had  no 
property  right  in  respect  to  the  removal 
of  the  trees  because  the  right  of  the 
public  to  maintain  them  in  the  highway 
to  his  damage  was  included  in  and  was 
a  part  of  the  highway  easement.  As 
shown  in  the  opinion  in  that  case,  the 
legislature  had  recognized  that  there 
might  be  a  private  ownership  in  trees 
located  within  the  limits  of  the  highway, 
and  had  provided  means  by  which  such 
private  ownership  might  be  legally  ter- 
minated by  the  public  upon  due  com- 
pensation therefor.  In  other  words,  the 
statute  shown  in  that  case  provided  for 
the  exercise  of  the  power  of  eminent 
domain,  not  of  the  police  power.  The 
controversy  in  the  case  arose  because 
the  public  authorities  based  their  pro- 
ceedings upon  the  theory  founded  upon 
their  conception  of  the  highway  ease- 
ment, that  the  trees  were  not  private 
property,  and  that  the  owner  of  the 
fee  of  the  soil  had  no  legal  rights  there- 
to, and  therefore  was  not  entitled  to 
the  compensation  contemplated  by  the 
act. 

So  far  as  the  preservation  of  the  trees 
in  the  highway  subserves  a  mere  es- 
thetic purpose,  the  exercise  of  the  polke 
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power  seems  to  be  opposed  to  the  weight 
of  authority,  as  is  shown  in  the  notes 
to  Haller  Sign  Works  v.  Physical  Cul- 
ture Training  School,  34  L.R.A.(N.S.) 
998,  and  Byrne  v.  Maryland  Realty  Co. 
L.R.A.1917A,  1220.  It  was  perhaps  in 
recognition  of  this  that  the  court  in  the 
More  Case  emphasized  the  utilitarian 
advantage  of  the  trees. 

Aside  from  the  Bigelow  Case,  already 
commented  on,  but  few  cases  have  been 
found  upon  the  exact  question  involved 
in  the  Mobe  Case.  The  decision  in  Lan- 
caster v.  Richardson  ,(^871)  4  Lans. 
(N.  Y.)  136,  referred  to  in  the  More 
Case,  as  to  the  right  of  an  abutting 
landowner  to  remove  trees  standing  in 
the  highway,  seems  to  be  based,  in  part 
at  least,  on  the  absence  of  statutory  au- 
thority depriving  a  landowner  of  the 
right  to  destroy  or  remove  trees.  In 
holding  that  the  trees  in  the  highway 
were  the  property  of  the  adjoining  own- 
er, which  he  might  cut  down  if  he 
chose,  and  that  a  village  ordinance 
for  the  protection  of  such  trees  applied 
only  to  other  persons,  the  court  said: 
"A  law  that  would  place  trees  planted 
for  the  purpose  of  ornament  or  shade 
in  a  public  street  or  highway  under  the 
care  of  the  public  officers  charged  with 
the  care  of  the  streets,  and  secure  them 
against  injury  done  by  the  owner  or 
other  person  by  proper  penalties,  would 
be  a  very  wholesome  and  just  exercise 
of  legislative  power.  There  would  be 
no  injustice  in  treating  the  planting  of 
trees  in  a  street  or  highway  as  an  ap- 
propriation of  them  to  the  public  use 
for  the  purposes  of  ornament  or  shade, 
and  prohibiting  either  the  owner  or  the 
public  officers  from  removing  them  with- 
out the  consent  of  the  other.  But  until 
such  legislation  is  provided  trees  plant- 
ed in  the  streets  or  highways  must  be 
deemed  the  property  of  the  owner,  and 
all  by-laws  passed  for  the  protection  of 
such  trees  can  apply  only  to  other  per- 
sons. Before  the  public  can  assume  to 
say  that  a  man  cannot  cut  down  his  own 
trees,  they  must  have  acquired  an  in- 
terest therein  by  purchase  or  by  the 
right  of  eminent  domain-  To  prevent  a 
man  from  using  his  property  is  vir- 
tually talcing  it  from  him  to  a  certain 
extent,  and  that  cannot  be  done  with- 
out compensation.^' 

In  Baker  v.  Normal  (1876)  81  HL 
108,  in  holding  that  a  town  ordinance 
which  prohibited  a  lot  owner  from  hitch- 
ing his  horse  to  a  shade  tree  planted  by 
him  in  the  highway  in  front  of  his  own 
premises  was  not  void  the  court  said: 
^*The  town  under  its  charter  has  the 
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control  of  the  streets,  may  improve  them 
and  adorn  them.  It  may  permit  its 
citizen  to  improve  and  adorn  that  part 
of  the  street  in  front  of  his  lot,  but  the 
improvement  and  adornment  does  not 
thereby  become  the  property  of  the 
citizen.  The  planting  of  a  shade  tree 
in  the  street  by  a  citizen  by  permission 
of  the  village  or  city  authorities  is  a 
gratuity  to  the  public  and  the  citizen 
has  no  more  right  to  control  the  shade 
tree  so  planted  than  he  would  have  had 
it  been  planted  by  the  city  authorities. 
The  control  is  in  the  public." 

But  in  Dyer  v.  Danbury  (1911)  85 
Conn,  128,  39  L.R.A.(N.S.)  405,  81  Atl. 
958,  Ann.  Cas.  1913A,  784,  it  was  held 
that  forbidding  the  removal,  without  a 
permit^  of  trees  standing  in  the  street, 
does  not  prevent  the  owner  of  the  trees 
from  removing  branches  therefrom 
which  have  become  dangerous  to  persons 
using  the  street. 

And  see  Blalock  v.  Atwood  (1913) 
154  Ky.  394,  46  L.R.A.(N.S.)  3,  157 
S.  W.  694,  which  held  that  a  property 
owner  whose  title  runs  to  the  center  of 
the  street  may  maintain  an  action 
against  the  adjoining  property  owner 
for  removing  a  tree  between  the  side- 
walk and  the  curb,  which  was  on  the 
boimdary  line  between  the  two  lots. 

Generally,  as  to  rights  in  respect  to 
trees  in  the  highway,  see  L.R.A.  Indexes, 
under  the  title,  "Highways,"  subtitle, 
''Rights  as  to  trees  and  material  in 
street."  J.  H.  B. 


OAIilFORNIA  8UPRKME  COURT. 
( Department  Xo.  1 . ) 

RE  ESTATE  OF  GUSTAV  DREYFUS,  De- 
ceased. 

PHILIP  HERBOLD  et  al.,  Appta. 
(— .  Cal.  — ,  165  Pac.  941.) 

Will  —  holographic  —  typewritten. 

A  will  written  on  a  t3T)ewriter  does  not 
comply  with  the  requirements  of  a  statute 
that  a  holographic  will  shall  be  entirely 
written,  dated,  and  signed  by  the  hand  of 
the  teetiator,  and  is  therefore  not  admissible 
to  probate  as  such  will. 
For  other  cases,  see  Wills,  IL  in  Dig,  1-52 

N.  S. 

(June  9,  1917.) 

Note.  —  As  to  violation  of  requirement 
that  holographic  will  shall  be  written  by 
testator,  see  annotation  following  this  case, 
post,  393. 
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CALIFORNIA  SUPREME  COURT. 


APPEAL  by  petitioner  et  al.,  from  an 
order  of  the  Superior  Court  for  Lob 
Angeles  County,  refusing  to  admit  to  pro- 
bate a  certain  document  as  the  will  of 
Gustav  Dreyfus,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Neighbours,  Hoag,  &  Burke 
and  M.  J.  Platshek,  for  appellants: 

If  the  act  is  the  act  of  the  decedent,  it 
is  of  no  importance  whether  he  used  a  pen 
or  a  typewriter,  so  long  as  it  was  executed 
by  his  hand,  without  the  assistance  of  any 
other  person,  as  our  law  provides  that 
writing  includes  typewriting. 

Hunt  V.  Dexter  Sulphite  Pulp  &  Paper 
Co.  100  App.  Div.  119,  91  N.  Y.  Supp.  279; 
Benson  v.  McMahon,  127  U.  S.  457,  32  L. 
ed.  234,  8  Sup.  Ct.  Rep.  1240. 

A  typewritten  instrument,  executed  by  the 
testator,  constitutes  a  valid  holographic 
will. 

Re  Aird,  Rap.  Jud.  Quebec,  28  C.  S.  235; 
Re  Noyes,  20  Ann.  Cas.  371,  note;  Re  Fay, 
146  Cal.  82,  104  Am.  St.  Rep.  17,  78  Pac. 
340;  1  Underbill,  Wills,  p.  16,  note  3; 
Hannah  v.  Peake,  2  A.  K.  Marsh.  133. 

l^ed,  printed,  stamped,  and  autographic 
signatures  have  been  held  valid  in: 

Pennington  v.  Bachr,  48  Cal.  565;  Wil- 
liams V.  McDonald,  58  Cal.  529;  Hewel  v. 
Hogin,  8  Cal.  App.  248,  84  Pac.  1002;  Lan- 
deker  t.  Co-operative  Bldg.  Bank,  71  Misc. 
517,  130  N.  Y.  Supp.  780;  Carton  Toy  Co. 
V.  Buswell  Lumber  &  Mfg.  Co.  150  Wis.  341, 
138  N.  W.  147;  Deep  River  Nat.  Bank's  Ap- 
peal, 73  Conn.  341,  47  Atl.  675;  Equitable 
Life  Assur.  Soc.  v.  Meuth,  Ann.  Cas.  1913B, 
663,  note;  Robb  v.  Pennsylvania  Co.  186  Pa. 
450,  41  L.R.A.  695,  65  Am.  St.  Rep.  868,  40 
Atl.  969,  41  Atl.  49;  Jenkins  v.  Gaisford,  3 
Sw&bey  &  T.  93,  32  L.  J.  Prob.  N.  S.  122,  9 
Jur.  N.  S.  630,  8  L.  T.  N.  S.  517,  11  Week. 
Rep.  854;  Emerson's  Goods,  Ir.  L.  R.  9  Eq. 
443;  Dan.  Neg.  Inst.  6th  ed.  §  74,  p.  110; 
Page,  Wills,  §  172. 

Sbaw,  J.,  delivered  the  opinion  of  the 
court: 

Philip  Herbold  filed  a  petition  for  the  ad- 
mission to  probate  of  a  document,  as  the 
last  will  of  the  decedent,  Gustav  Dreyfus. 
The  petition  alleges  that  this  paper  was  not 
attested  by  any  witness,  that  it  was  wholly 
in  typewriting,  except  the  signature  of  the 
decedent  thereto,  that  said  signature  was 
written  by  the  decedent  with  pen  and  ink, 
and  that  the  remainder  of  the  document,  in- 
cluding the  proper  date,  was  written  by  the 
decedent  himself  by  the  manipulation  of  a 
typewriting  machine.  The  evidence  was  to 
the  same  effect.  Thereupon  the  court  below 
made  its  order  refusing  to  admit  the  docu- 
ment to  probate  as  a  will.  From  this  order 
the  petitioner  and  said  Maurice  Blumlein, 
L.R,A.1917F. 


the  latter  being  the  sole  beneficiary  under 
the  purported  will,  have  appealed. 

Our  Code  requires  that  a  holographic  will 
shall  be  '^entirely  written,  dated,  and  signed 
by  the  hand  of  the  testator  himself."  Civ. 
Code.  §  1277. 

To  ascertain  the  meaning  of  this  require- 
ment, we  must  look  to  the  reasons  which  led 
to  its  enactment,  the  conditions  then  exist- 
ing, and  the  object  sought  to  be  attained 
thereby.  Originally  in  England,  by  the  ec- 
clesiastical law  and  the  common  law,  wills 
could  be  made  by  oral  declaration.  Gould 
V.  Saflford,  39  Vt.»505;  Ex  parte  Thompson, 
4  Bradf.  154;  Harrington  t.  Stees,  82  IlL 
50,  25  Am.  Rep.  294;  30  Am.  k  Eng.  Enc. 
Law,  560.  This  was  found  to  be  so  fruit- 
ful of  fraud  and  perjury  that  the  Statute  of 
Frauds  was  enacted,  providing  that  nuncu- 
pative wills  could  be  made  only  by  persons 
in  their  last  sickness,  to  be  proved  by  three 
witnesses,  or  by  soldiers  in  service  or  marin- 
ers at  sea,  and  that  in  all  other  cases  a  will 
must  be  a  signed  writing,  attested,  and  sub- 
scribed by  at  least  three  credible  witnesses. 
Statutes  prescribing  the  manner  of  execut- 
ing wills  of  all  kinds  and  the  degree  of  proof 
necessary  to  establish  them  have  for  their 
prime  object  the  prevention  of  frauds  and 
perjuries ;  or,  as  the  supreme  court  of  Louis- 
iana puts  it,  "to  prevent  imposition  and 
abuse."  Knight  v.  Smith,  3  Mart.  (La.) 
162.  Our  Code  provision  allowing  holo- 
graphic wills  was  first  enacted  in  1872.  The 
commissioners  who  drafted  the  Civil  Code, 
in  their  note,  recommend  it  on  the  ground 
that  it  ''may  not,  and  indeed,  it  is  confi- 
dently claimed  in  those  countries  where 
holographic  wills  are  recognized,  does  not, 
give  rise  to  as  many  attempts  at  fraudulent 
will-making  and  disposition  of  property  as 
where  it  does  not  exist." 

From  time  immemorial  letters  and  words 
have  been  written  with  the  hand  by  means 
of  pen  and  ink  or  pencil  of  some  description, 
and  it  has  been  a  well-known  fact  that  each 
individual  who  writes  in  this  manner  ac- 
quires a  style  of  forming,  placing,  and 
spacing  the  letters  and  words  which  is  pe- 
culiar to  himself,  and  which,  in  most  cases, 
renders  his  writing  easily  distinguishable 
from  that  of  others  by  those  familiar  with 
it  or  by  experts  in  chirography  who  make  a 
study  of  the  subject  and  who  are  afforded 
an  opportunity  of  comparing  a  disputed 
specimen  with  those  admitted  to  be  genuine. 
The  provision  that  a  will  should  be  valid  if 
entirely  "written,  dated,  and  signed  by  the 
hand  of  the  testator,"  is  the  ancient  rule 
on  the  subject.  There  can  be  no  doubt  that 
it  owes  its  origin  to  the  fact  that  a  success- 
ful counterfeit  of  another's  handwriting 
is  exceedingly  difiicult,  and  that  there- 
fore   the    requirement    that    it    should    be 
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in  the  t0ftator'8  handwriting  would  afford 
protection  against  a  forgery  of  this  char- 
acter. In  1872  the  only  mode  of  writing  in 
use  was  by  pen  and  ink  or  pencil.  There 
were  then  in  existence  some  crude  machines 
for  imprinting  letters  on  paper  by  means  of 
small  levers  similar  to  those  now  used  in 
typewriters;  but  the  practical  modern  type- 
writer, now  in  almost  universal  use,  was  im- 
known.  It  was  not  perfected  until  1875, 
and  did  not  come  into  general  use  until 
several  years  thereafter.  The  language  of 
§  1277,  by  the  common  usage  of  the  language 
in  1872,  or  even  at  the  present  time,  would 
mean  that  the  entire  will  must  be  in  the 
**handwriting"  of  the  testator.  This  would 
not  include  any  sort  of  printing  by  the  use 
of  type,  whether  on  a  printing  press  or 
placed  at  the  end  of  a  rod  manipulated  by 
kevs. 

While  it  is  true  that  a  will  made  wholly 
by  the  testator  and  by  means  of  a  typewriter 
may  be  said  to  have  been  made  ^'by  the  hand 
of  the  testator  himself,"  it  would  not  be 
true,  accurately  speaking,  that  such  a  will 
had  been  "written"  by  him.  The  process  of 
making  letters  on  paper  with  a  typewriter 
is  essentially  a  process  of  printing.  The 
type  fixed  on  a  bar  is  stained  with  ink  and 
then*  pressed  against  the  paper,  leaving  its 


imprint  precisely  as  in  a  printing  pre6a»  The 
word  "written,**  as  used  in  §  1277,  in  the 
year  1872,  had  no  such  signification.  There 
are  cases  where  a  word  in  a  statute  aptly 
describing  a  thing  then  well  known  has  been 
extended  so  as  to  include  some  other  thing 
afterwards  invented  or  used  to  accomplish 
the  same  or  a  similar  purpose  and  within 
the  general  statutory  intent  an  object.  For 
example,  "carriage,"  meaning  a  wheeled  ve- 
hicle, has  been  held  to  include  the  subse- 
quently invented  bicycle.  But  the  reasons 
for  these  extensions  of  meaning  have  no  ap- 
plication here.  They  were  made  to  carry 
out  the  spirit  and  object  of  the  statutory 
provision.  The  meaning  here  contended  for 
would  greatly  enlarge  the  opportunities  for 
successful  forgeries  by  taking  away  the 
means  of  detection  which  the  legislature  had 
in  mind,  and  would  defeat  the  purpose  of 
the  statute  by  destroying  the  safeguards 
which  its  requirements  were  designed  tp 
secure. 
The  order  is  affirmed. 

We  concur:    Sloss,  J.;  Victor  E.  Shaw, 

Judge  pro  tem. 

Petition  for  rehearing  denied  July  5, 1D17. 


Aimotatioii*~*Violatioa   of  requirement  that  holographic   will   ihall  be 

written  by  testator. 


This  note  is  supplemental  to  the  note 
to  Re  Noyes,  26  L.R.A.(N.S.)  U45,  in 
which  note  and  in  the  opinion  in  the 
case  there  annotated  the  earlier  cases 
are  collected. 

The  decision  in  Rb  Dreypds,  ante,  391, 
that  the  requirement  that  a  holographic 
will  must  be  entirely  written  by  the 
hand  of  the  testator  is  not  satisfied  by 
an  instrument  typewritten  by  the  tes- 
tator himself,  except  the  signature, 
which  was  written  with  a  pen,  is  op- 
posed by  the  decision  in  Re  Aird  (1905) 
Rap.  Jud.  Quebec,  28  C.  S.  235  (cited 
in  the  note  in  26  L.R, A.  (N.S.)  1145. 

An    extrinsic    document    not    in    the 

handwriting  of  the  testator  cannot  be 

made  a  part  of  his  holographic  will  by 

reference  to  it  therein,  where,  by  the 

statute,    a    holographic    will    must    be 

"wholly     written"     by     the     testator, 
L.R.A.i917F. 


Hewes  y.  Hewes  (1916)  110  Miss.  826, 
71  So.  4. 

In  Maris  v.  Adams  (1914)  —  Tex. 
Civ.  App.  — ,  166  S.  W.  475,  the  court 
reversed  a  judgment  admitting  to  pro- 
bate as  a  holographic  will  several  in-^ 
struments  together,  including  a  prom- 
issory note  made  out  on  a  printed  blank, 
the  decision  being  partly  for  the  reason 
that  the  note  was  not  "wholly  written 
by  the  testator,"  as  required  by  the 
statute. 

It  may  be  noted  that  in  Fernando  v. 
Villalon  (1904)  3  Philippine,  386,  where 
the  court  considered  that  an  alleged 
holographic  will  was  neither  written  nor 
signed  by  the  alleged  testatrix,  it  is 
stated  that  even  if  the  signature  was 
authentic,  the  document  was  still  in« 
valid  as  not  written  in  its  entirety  by 
the  testatrix.  B.  B.  B. 
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V. 

HAROLD   B.   SCRIMGER  et   al.,   Admrs., 
etc.,  of  Samuel  M.  Tracey,  Deceased. 

(—  Md.  — ,  100  Atl.  774.) 

Executor  and  administrator  —  distribn* 
tion  before  passing  of  accounts  — 
rights  of  creditors. 

1.  No  rights  of  creditors  of  a  distributee 
of  an  estate  are  infringed  by  the  payment 
by  the  administrator  to  the  distributee  of 
his  distributive  share  without  notice  to  the 
creditors,  and  before  the  passing  of  his  ac- 
count, although  the  statute  provides  that 
the  administrator  may  appoint  a  meeting 
of  the  distributees,  and  distribution  may  be 
there  made  under  the  court's  direction  and 
control. 

For  other  cases,  see  Executors  and  Adminis- 
trators, 2V,  a,  S,  in  Dig.  1-52  N.  8. 

Garnishment  —  after  delivery  of  checic 
in  payment. 

2.  An  administrator  is  not  subject  to 
garnishment  for  the  share  of  a  distributee 
of  the  estate  after  the  delivery  of  a  post- 
dated check  for  the  amount  of  such  share, 
although  his  account  has  not  been  passed 
by  the  court. 

For  other  oases,  see  Oamishment,  I.  h,  in 
Dig.  1-52  N.  S. 

(March  13,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  of  Baltimore  City, 
in  its  favor,  for  less  than  demanded,  in  a 
garnishment  proceeding  to  reach  funds  al- 
leged to  belong  to  Summerfield  8.  Tracey. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Ridgely  P.  Melvin  for  appellant. 
Mr.  Irvin  B.  Scrimger  for  appellees. 

Pattison,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant  in  this  case  sued  out  of  the 
circuit  court  for  Anne  Arundel  county  an 
attachment  upon  a  judgment  recovered  by 
it  in  said  court  against  one  Summerfield  S. 
Tracey,  which  was  laid  in  the  hands  of  the 
appellees  as  administrators  of  Samuel  M. 
Tracey,  deceased.  The  garnishees  filed  their 
plea,  alleging  that  they  had  not,  at  the  time 
of  the  laying  of  the  attachment,  nor  have 
they  had  at  any  time  since,  in  their  hands 
any  goods,  chattels,  or  credits  of  the  judg- 
ment debtor.  The  case  came  up  for  trial 
in  the  superior  court  of  Baltimore  city,  and 
was  tried  by  the  court  sitting  as  a  jury. 

Note.  —  As  to  garnishment  of  debt  after 
delivery  of  check  in  payment,  see  annotation 
following  this  case,  post,  306. 
L.R.A.1917F. 


The  following  are  the  undisputed  facts  of 
the  case: 

Sununer field  S.  Tracey,  the  judgment 
debtor,  was  one  of  the  distributees  of  the 
estate  of  Samuel  M.  Tracey,  deceased.  There 
was  distributed  to  him  under  the  first  ad- 
ministration account  dated  January  21, 
1916,  the  sum  of  $515.  This  account,  though 
not  filed  until  January  21st,  had  been  pre- 
viously stated,  and  was  in  the  hands  of  the 
administrators  on  the  20th  day  of  January, 
1015.  On  the  last-named  day  the  adminis- 
trators gave  to  Irving  6.  Scrimger,  a  son  of 
Harold  B.  Scrimger,  and  attorney  for  Sum- 
merfield S.  Tracey,  a  check  dated  January 
21,  1915,  upon  the  Fidelity  Trust  Company 
of  Baltimore,  Maryland,  for  the  sum  of  $1,- 
235.31.  This  check  was  in  full  payment  of 
the  amount  so  distributed  to  Summerfield 
S.  Tracey  and  of  the  amount  distributed  to 
one  Bessie  Stewart,  likewise  a  client  of  Irv- 
ing B.  Scrimger.  Later  in  the  day  on  Janu- 
ary 20th,  about  6  o'clock  in  the  afternoon, 
the  attachment  was  laid  in  the  hands  of  the 
administrators. 

Mr.  Harold  B.  Scrimger,  one  of  the  admin- 
istrators, when  called  by  the  plaintiff,  testi- 
fied that  the  only  object  he  had  in  dating 
the  chock  ahead  was  to  conform  to  sai^  ad- 
ministration account  which  was  to  be  filed 
the  next  day.  He  also  stated  that  he  knew 
that  Summerfield  S.  Tracey  and  Bessie  Stew- 
art had  an  appointment  with  Irving  B. 
Scrimger,  their  counsel,  on  that  day,  to  re- 
ceive their  respective  distributive  shares  of 
the  estate,  and  as  he  (Harold  B.  Scrimger) 
was  not  expected  to  be  at  his  ofiice  that 
day,  he  gave  to  Irving  B.  Scrimger,  for  his 
clients  Tracey  and  Miss  Stewart,  the  check 
above  referred  to,  and  at  the  same  time  gave 
to  him  two  other  checks,  one  drawn  to  Wat- 
tensheidt,  attorney  for  other  distributees, 
and  the  other  drawn  to  the  register  of  wills 
for  the  balance  of  collateral  taxes  and  court 
costs,  with  the  request  that  he  deliver  said 
checks  to  the  respective  parties  to  whom 
they  were  drawn.  He  further  stated  tliat  on 
the  2Dth  he  was  sick,  and  after  signing  the 
checks  and  giving  them  to  Mr.  Irving  B* 
Scrimger  he  left  the  office  and  went  home. 
It  was  there  that  the  attachment  was  served 
upon  him  about  6  o'clock  in  the  afternoon. 

There  was,  however,  a  further  distribu- 
tion of  a  second  administration  account  by 
which  $15.17  was  distributed  to  Summer- 
field  S.  Tracey.  This  amount  came  into  the 
hands  of  the  administrators  after  the  laying 
of  the  attachment  and  before  the  case  was 
heard  in  court.  At  the  conclusion  of  the 
testimony  the  plaintiff  offered  the  following 
prayer:  "The  plaintiff  prays  the  court  to 
rule  that  it  appears  from  the  undisputed 
testimony  that  the  writ  of  garnishment  was 
served   on   the  garnishees  on   January   20, 
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1915,  at  6  o*eI<)ck,  p.  v.,  and  that  at  that 
time  there  were  funds  of  Sunimerfield  S. 
Tracey,  the  judgment  debtor  herein,  in  the 
hands  of  said  garnishees,  and  that,  accord- 
ingly, the  finding  of  the  court,  sitting  as 
court  and  jury,  is  for  the  plaintiff  for  the 
amount  of  plaintiff's  judgment/'  etc. 

The  court  rejected  this  prayer,  and  the 
plaintiff  excepted  to  its  ruling  thereon.  The 
court  thereafter  rendered  a  verdict  for  the 
plaintiff  for  the  sum  of  $15.17,  upon  which 
a  judgment  was  entered  in  favor  of  the 
plaintiff  for  said  sum.  It  is  from  that 
judgment  that  this  appeal  is  taken. 

The  contention  is  made  by  the  appellant 
that  at  the  time  of  service  of  the  writ  upon 
the  garnishees  the  relation  of  debtor  and 
creditor  had  not  arisen  between  the  adminis- 
trators and  the  distributees  inasmu^  as 
the  administration  aocoimt  had  not  at  that 
time  been  passed  by  the  orphans'  court,  and 
that  the  alleged  payment  of  the  judgment 
debtor's  distributive  share  of  the  estate,  by 
means  of  said  check,  was  prematurely  made; 
and,  second,  if  at  that  time  such  relation 
existed,  the  debt  owing  by  the  administra- 
tors to  the  judgment  debtor  was  not  ex- 
tinguished by  the  aforesaid  check  dated 
January  2l8t,  delivered  to  the  debtor  on 
January  20th. 

Section  143  of  article  9$  of  the  Code  of 
1860,  provides  that  ''any  administrator  shall 
be  entitled  to  appoint  a  meeting  of  persons 
entitled  to  distributive  shares  or  legacies,  or 
a  residue,  on  some  day  by  the  court  ap- 
proved, and  payment  or  distribution  may 
be  there  made  under  the  court's  direction 
and  control." 

This  section  has  since  been  amended,  but 
only  in  respect  to  the  requirement  as  to  no- 
tice of  the  meeting  to  be  given  to  such  per- 
sons; and  by  providing  that  the  distribu- 
tion and  payment  so  made  ''under  the  di- 
rection and  control  of  the  court  shall  pro- 
tect and  indemnify  the  administrator  or 
executor  acting  in  obedience  to  it."  Code 
Pub.  Civ.  Laws,  art.  93,  §  143.  This  court 
in  Donaldson  v.  Raborg,  28  Md.  66,  in  con- 
struing this  section  as  it  stood  before  the 
amendment,  said:  "Ordinarily  it  would  be 
safer  for  an  administrator  to  pursue  the 
course  pointed  out  by  this  latter  section, 
but  there  is  no  express  command  of  the  law 
that  he  should  do  so.  The  duty  is  cast  upon 
him,  in  the  first  instance,  to  ascertain  who 
the  distributees  and  persons  entitled  are, 
.  .  .  and  if  he  pays  the  right  parties  their 
proper  shares  he  is  protected,  whether  it  is 
done  imder  the  sanction  of  the  court  or  not, 
and  it  makes  no  difference  whether  such  pay- 
ments be  made  before  or  after  the  passing 
of  an  account,  showing  the  balance  for  dis- 
tribution. Such  pajnnents,  where  estates  are 
solvent^  are  frequently  made  before  such  an 
L.R.A.1917F. 


account  is  paBsed,  and  in  some  cases  an  ad- 
ministrator will  be  compelled  to  make  them. 
Code,  Pub.  Gen.  Laws,  art.  93,  §g  140,  141." 
Biays  v.  Roberts,  68  Md.  613,  13  Atl.  366. 

There  is  no  duty  cast  upon  the  adminis- 
trators or  executors  to  ascertain  the  credit- 
ors, if  any,  of  the  distributees,  or  to  notify 
them  of  his  intention  to  distribute  the  es- 
tate, and  he  assumes  no  risk,  so  far  as  they 
are  c<meemed,  in  paying  to  the  distributees, 
before  the  passing  of  an  account,  the  dis- 
tributive shares  to  which  they  are  entitled; 
therefore  if  the  administrator  in  this  case 
paid  to  the  distributee  the  amount  to  which 
he  was  entitled,  though  paid  before  the  pas- 
sage of  the  administration  account,  no  rights 
of  an  attaching  creditor  have  heea.  infringed 
upon.   ' 

We  must  now  determine  whether  the  check 
dated  January  21st  and  delivered  on  Janu- 
ary 20th  was  an  extinguishment  of  the  debt. 
If  .so,  the  ruling  of  the  court  upon  the  plain- 
tiff's prayer  was  correct,  and  the  judgment 
should  be  affirmed. 

Mr.  Morse  in  his  treatise  on  Banks  and 
Banking,  §  643,  says:  "A  check  is  always  so 
far  payment  until  dishonored  that,  after  its 
delivery,  the  drawer  cannot  be  garnished  as 
debtor  of  the  payee  in  respect  to  the  debt 
for  which  the  check  is  given." 

And  in  support  of  this  principle  he  states 
the  case  of  Getchell  v.  Chase,  124  Mass.  866. 
In  that  case  the  writ  was  dated  March  15, 
1877,  and  served  on  the  same  day.  Michael 
Englehardt,  summoned  as  trustee,  answered 
that  on  March  14,  1877,  he  owed  the  defend- 
ant $110,  and  gave  him  his  check  for  that 
amount,  which  the  defendant  accepted  in 
settlement  of  the  debt;  that  there  were  s^ufB- 
eient  funds  deposited  in  the  bank,  on  which 
Uie  check  was  drawn,  to  his  credit  to  pay 
the  check  on  presentation;  that  th^  check 
was  presented  by  the  defendant  and  paid  at 
the  bank  on  March  16,  1877 ;  that  when  the 
writ  was  served  upon  him,  he  informed  the 
officer  that  he  had  given  to  the  defendant  a 
check  for  all  he  owed  him,  and  that  the 
service  was  too  late;  and  that,  at  the  time 
of  the  service  upon  him,  he  did  not  know 
whether  the  check  had  been  duly  presented 
to  the  bank,  or  in  whose  possession  it  was, 
and  made  no  inquiry  in  regard  to  it.  Chief 
Justice  Gray,  in  deciding  the  case,  said: 
"Upon  the  facts  stated  in  the  trustee's  an- 
swer, the  check  was  evidently  given  by  him 
and  received  by  the  principal  defendant  as 
payment,  and  operated  as  such,  at  least,  un- 
til presentment  and  refusal,  which  in  this 
case  did  not  happen.  Nothing,  therefore, 
was  due  from  the  trustee  to  the  defendant 
at  the  time  of  the  service  of  this  process." 
National  Park  Bank  v.  Levy  Bros.  17  R.  I. 
746,  19  L.R.A.  475,  24  Atl.  777. 

In  the  case  of  Prewitt  v.  Brown,  101  Ma 
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App.  254,  73  S.  W.  897,  Prewltt  obtained  a 
judgment  against  Goquard  in  the  circuit 
court  of  the  city  of  St.  Louis,  October  16, 
1900,  and  on  November  25,  1901,  an  attach- 
ment was  issued  thereon  by  way  of  execu- 
tion, and  laid  in  the  hands  of  Brown.  Brown 
had  bought  of  Goquard  his  membership  in 
the  St.  Louis  Stock  Exchange  at  and  for  the 
sum  of  $3,500.  Brown's  check  to  pay  for 
Coquard's  seat  was  made  out  and  delivered 
by  him  on  November  22d,  but  was  not  in 
fact  cashed  until  November  30th,  or  five 
days  after  the  service  of  garnishment  on 
Brown.  The  plaintiff  insisted  that  it  was 
incumbent  upon  Brown  to  stop  payment  on 
the  check  when  he  was  summoned  as  gar- 
nishee, and  as  he  failed  to  do  so  and  after- 
wards allowed  it  to  be  paid  to  Goquard,  he 
was  answerable  to  the  plaintiff  as  garnishee. 
The  court  there  said:  ''Underlying  this 
contention  is  the  notion  that  the  check  did 
not  constitute  payment;  that  Brown  was  still 
indebted  to  Goquard  on  the  original  contract 
of  sale.  It  is  true  enough  that  as  between 
the  parties  a  cheek  on  a  bank  does  not  con- 
stitute full  payment,  but  the  original  lia- 
bility may  be  sued  on  if  the  check  is  dis- 
honored when  presented  for  payment.  John- 
8on«Brinkman  Commission  Go.  v.  Gentral 
Bank,  116  Mo.  558,  38  Am.  St.  Sep.  615,  22 
8.  W.  813;  Hall  v.  Missouri  R.  Ga  $0  Mo. 
App.  179.  But  it  is  equally  true  that  a  pur- 
chaser in  good  faith,  who  has  given  his  check 
to  a  seller  for  the  price  of  an  article  bought 
has  BO  far  paid  for  the  article  that  he  is  not 
subject  to  garnishment  as  the  seller's  debtor. 
Getchell  v.  Chase,  124  Mass.  366;  National 
Park  Bank  v.  Levy  Bros.  17  R.  I.  746,  19 
L.R.A.  475,  24  Atl.  777;  Pearce  v.  Davis,  1 
Moody  &  B.  365 ;  Waples,  Attachm.  Oamish- 
ment,  2d  ed.  §  364;  2  Morse,  Banks  &  Bkg. 
4th  ed.«§  545.  The  reason  of  this  rule  is  that 
the  drawer  of  a  check  is  under  no  duty  or 
obligation  to  stop  payment  when  garnished, 
for  the  benefit  of  the  garnishing  plaintiff; 
[and  he]  has  no  moral  right  to  do  so.  He 
gave  the  check  in  lieu  of  cash  to  the  seller 
with  the  understanding  that  the  seller  would 
get  cash  when  he  presented  it  for  payment. 


To  countermand  the  check  would  therefore 
be  in  derogation  of  an  implied  agreement 
that  it  ^lould  be  honored  when  presented. 
A  different  rule  prevails  when  the  drawer 
of  the  check  learns  before  payment  that  the 
vendor  sold  his  property  in  fraud  of  his 
creditors;  and  in  such  instances  the  drawer, 
after  notice  of  the  fact,  is  bound  to  stop 
payment  if  the  check  is  still  in  his  controL 
Arnholt  v.  Hartwig,  73  Mo.  485 ;  Dougherty 
V.  Cooper,  77  Mo.  528 ;  Keet-Roundtree  Shoe 
Go.  V.  Lisman,  149  Mo.  85,. 60  S.  W.  276." 

There  is  no  intimation  of  fraud  in  this 
case  either  on  the  part  of  the  judgment  debt- 
or or  the  garnishee,  or  q|  any  collusion  be- 
tween them.  The  explanation  of  Mr.  Harold 
B.  Scrimger  as  to  the  delivery  of  the  check 
to  the  counsel  for  the  distributee  for  the 
payment  of  his  distributive  share  of  the 
estate  upon  the  day  preceding  the  passage 
of  the  account,  and  the  dating  of  the  check 
on  the  day  succeeding  its  iasuajice,  is  per- 
fectly satisfactory,  and  is  thoroughly  con- 
sistent with  an  honest  intention  and  pur- 
pose on  his  part. 

The  fact  that  the  check  was  postdated 
does  not,  we  think,  affect  the  question  here 
presented.  A  postdated  check  is  a  perfectly 
legal  and  proper  instrun^ent,  and,  like  any 
other  check,  is  payable  immediately  upon 
the  day  of  its  date.  It  is  simply  and  un- 
questionably payable  on  demand,  so  soon  as 
the  ds^  of  its  date  is  reached.  Morse,  Banks 
&  Bkg.  §  389;  Mohawk  Bank  v.  Broderick, 
10  Wend.  304. 

In  this  case  it  was  given  to  the  judgment 
debtor,  payable  upon  that  day,  and  was  re- 
ceived by  him  in  full  payment  of  his  dis- 
tributive share  in  the  estate,  and,  unless 
dishonored,  was  an  extinguishment  of  the 
debt.  It  was  not  dishonored,  and  on  the 
day  of  the  passage  of  the  account,  as  shown 
by  the  facts  stated  in  the  case,  the  distribu- 
tee filed  his  release  dated  as  of  that  day. 

The  court  was  right  in  refusing  the  plain- 
tiff's prayer,  and  the  judgment  will  be  af- 
firmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 


Annotation — Garnishment  of  debt  after  deKvery  of  chedc  in  paymaoit. 


As  to  check  as  affecting  garnishment 
of  deposit,  see  annotation  to  Kaesemey- 
er  V.  Smith,  43  L.R.A.(N.S.)  100,  and 
the  later  case  of  Farrington  v.  Fleming 
Commission  Co.  47  L.R.A.(N.S.)  742. 

A  garnishee's  liability  in  a  case  of  a 
debt  due  from  him  is  grounded  upon  and 
is  limited  by  his  liability  to  the  defend- 
ant in  the  garnishment  proceeding;  from 
which  it  follows  that  the  answer  to  the 

question  whether  or  not  the  drawer  of  a 
L.R.A.1917F. 


check  can  be  gamisheed  in  respect  to 
such  debt  in  turn  depends  upon  the 
question  whether  the  giving  of  the  check 
be  regarded  as  a  payment,  or  at  least  a 
conditional  payment,  of  the  debt.^  Up- 
on these  questions  there  is  some  conflict 
of  authority;  but,  in  the  main,  the  rules 

1  Generally  as  to  payment  by  commercial 
paper,  see  annotation  to  A.  Leschen  & 
Sons  Rope  Co.  v.  Mayflower  Gold  Min  & 
Reduction  Co.  35  L.R.A.(N.S.)  1. 
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npon  the  i^eeific  point  under  annota- 
tion' herein  are  fairly  well  established. 
Thus,  it  has  been  generally  ruled  that  a 
eheck  is  so  far  payment  (at  least  a 
conditional  payment)  that,  until  dis- 
honored, the  drawer  eannot,  in  the  ab- 
sence of  fraud,  be  gamisheed  as  the 
debtor  of  the  payee  in  respect  of  the 
debt  for  which  it  was  given ;  *  especially 
where  it  appears  that  at  the  time  of  the 
seryice  of  the  garnishment  the  check  had 
passed  beyond  the  control  of  the  drawer. 
80  that  it  could  not  have  been  recalled/ 
and  was  received  by  the  defendant  vli 
payment  under  an  agreement  or  under- 
standing that  it  should  be  so  accepted,^ 
the  theory  of  the  rule  being  that,  after 
the  giving  and  acceptance  of  the  cheeky 
the  payee  has  no  right  of  action  ag^ainst 
the  drawer  unless  the  cheek,  upon  pres- 
entation to  the  bank  upon  which  it  is 
drawn,  is  dishonored.'    And,  as  a  matter 


of  fact,  the  drawer  of  a  check  which  has 
been  delivered  in  good  faith  is  under 
no  legal  duty  to  countermand  payment 
thereof  upon  subsequent  service  upon 
him  of  a  summons  of  garnishment.' 
But  it  has  been  ruled  that  where  the 
check  is  still  within  the  control  of  the 
drawer  at  the  time  of  the  service  of 
the  writ  upon  him,  it  is  his  duty  to  ex- 
ercise reasonable  diligence  to  stop  de- 
livery.'' And  where  the  check  has  not 
been  delivered  at  the  time  of  the  service 
)f  the  summons  upon  the  drawer,  it  is 
•evocable  and  the  debt  is  still  owing  and 
sionsequently  subject  to  garnishment.' 
And  this  is  true  even  though  the  check 
had  been  deposited  in  the  postoflSce,  if, 
under  the  regulation  of  such  oflSce,  the 
sender  had  a  right  to  withdraw  it  from 
the  mail,  unless  the  payee  had  agreed  to 
accept  a  check  in  payment  of  the  debt, 
or  had  directed  that  a  check  be  mailed.® 


>  American  Exch.  Nat.  Bank  v.  Supe- 
rior Ct.  (1915)  29  Cal.  App.  8,  164  Pac. 
279;  Parker-Fain  Grocery  Co.  v.  Orr  (1907) 
1  Ga.  App.  628,  67  8.  B.  1074;  Watt-Har- 
ley-Holmes  Hardware  Co.  v.  Day  (1907) 
1  Ga.  App.  646,  67  S.  E.  1033;  Andrews 
v.  Sasser  (1916)  17  Ga.  App.  482,  87  S.  E. 
717;  American  Agri.  Chemical  Co.  v. 
43OKIM0BB,  ante,  394,  holding  that  fraud  was 
not  shown  by  the  postdating  ci  the  cheek; 
Barnard  v.  Graves  (1834)  16  Pick.  (HaM.) 
41;  Getchell  v.  Chase  (1878)  124  Haas.  366 
(set  out  and  quoted  in  Amebicajh  Aobi. 
Chemical  Co.  v.  Scrimgeb)  ;  Prewitt  v. 
Brown  (1903)  101  Mo.  App.  254,  73  S.  W. 
897  (also  set  out  and  qjuoted  in  the  Scsim- 
GBB  Case).  And  see  Hemphill  v.  Yerkes 
(1890)  132  Pa.  546,  19  Am.  St.  Rep.  607, 
19  Atl.  342. 

s  Parker-Fain  Grocery  Co.  v.  Orr  (1907) 
1  Ga.  App.  628,  67  S.  E.  1074;  Andrews  v. 
Sasser  (1916)  17  Ga.  App.  482,  87  S.  E. 
717;  Barnard  v.  Graves  (1834)  16  Pick. 
(Mass.)  41;  National  Park  Bank  v.  Levy 
Bros.  (1892)  17  R.  I.  746,  19  L.R.A.  475, 
24  Atl.  777  (check  passed  into  hands  of  a 
third  person  as  absolute  owner) ;  Moreau 
River  State  Bank  v.  Japinga  (1916)  37 
S.  D.  404,  158  N.  W.  786. 

4  Getchell  v.  Chase  (1878)  124  Mass. 
366;  National  Park  Bank  t.  Levy  Bros. 
(1892)  17  R.  1.  746,  19  L.R.A.  475,  24  Atl. 
777;  Campbell  v.  Hanney  (1895)  19  R.  I. 
300,  33  Atl.  444;  Larsen  v.  Allan  Idne  S. 
S.  Co.  (1907)  45  Wash.  406,  9  L.R.A.(N.S.) 
268,  122  Am.  St.  Rep.  926,  88  Pac.  753. 

J^  American  Exch.  Nat.  Bank  v.  Superior 
Ct.  (1915)  29  CaL  App.  8,  154  Pac.  279; 
Larsen  v.  Allan  Line  S.  S.  Co.  (1907)  46 
Wash.  406,  9  L.R.A.(N.S.)  268,  122  Am. 
St.  Rep.  926,  88  Pac.  763. 

0  Parker-Fain  Grocery  Co.  v.  Orr  (1907) 
1  Ga.  App,  628,  67  S.  E.  1074;  Watt-Har* 
ley-Holmes  Hardware  Co.  v.  Day  (1907) 
1  Ga.  App.  646,  57  S.  E.  1083;  Andrews 
V.  Sasser  (1916)  T7  Ga.  App.  482,  67  S.  E. 
Ii.R.A.l917F. 


717;  Prewitt  v.  Brown  (1903)  101  Mo. 
App.  264,  73  8.  W.  897  (holding  that  a 
purchaser  of  property  who  has  given  his 
check  in  payment  is  under  no  duty  or  ob- 
ligation to  stop  payment  thereon  upon 
being  garnished,  unless  he  learns  before 
payment  that  the  property  was  sold  to  him 
in  fraud  of  his  vendor's  creditors);  Larsen 
V.  Allan  Line  6.  8.  Co.  (Wash.)  supra. 

^Binkley  v.  Clay  (1904)  112  HI.  App. 
332  (holding  that  a  garnishee  who,  prior  to 
service  of  the  writ  upon  him,  had  drawn 
a  check  and  forwarded  it  to  his  bank, 
with  a  request  for  a  draft  and  delivery 
of  the  draft  to  a  certain  bank  for  trans- 
mission to  his  ereditcMra  in  a  foreign 
ooimtry,  was  subject  to  garnishment  where 
he  was  served  with  summons  in  time  to 
prevent  delivery  of  the  draft  by  the  drawee 
bank);  Curie  v.  Jones  (1897)  18  Ky.  L. 
Rep.  785,  38  S.  W.  677  (holding  that  a 
lien  was  acquired  by  service  of  summons 
in  garnishment  although  the  garnishee  had 
already  delivered  a  check  for  the  amount 
to  the  agent  of  the  defendant,  where  he 
had  not  thereby  surrendered  control  over 
the  fund,  as  was  shown  by  the  fact  that 
he  afterward  deposited  the  money  in  court, 
subject  to  its  order) ;  Dennie  v.  Hart 
(1824)  2  Pick.  (Mass.)  204  (holding  that 
a  debtor  could  be  held  as  trustee  after 
giving  a  check  in  payment  of  his  indebt- 
edness, where  the  check  had  never  been 
presented  and  was  in  possession  of  his 
clerk,  so  that  he  could  control  it  and  re- 
voke it  when  he  pleased). 

8  Parker- Fain  Grocery  Co.  v.  Orr  (1907) 
1  Ga.  App.  628,  57  S.  B.  1074;  Watt-Har- 
ley-Holmes  Hardware  Co.  v.  Day  (1907)  1 
Ga.  App.  646,  57  S.  E.  1033. 

9  Watts-Harley -Holmes  Hardware  Co.  v. 
Day  (Ga.)  supra.  In  this  case  it  was  said 
that,  upon  being  properly  mailed  pursuant 
to  direciion,  a  check  became  the  property 
of  the  addressee  and  could  not  be  recalled. 
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And  even  after  delivery,  if  the  garnishee 
effectually  stops  payment  of  the  check 
after  he  is  served,  he  may  be  held  to 
answer  for  the  debt,  for  in  such  a  case 
it  is  as  if  the  check  had  never  been  gfiv- 
en.^®  And  the  same  is  true  if  the 
garnishee's  creditor  has  not  accepted  the 
check  as  payment,  or,  in  a  stronger  case, 


has  expressly  refused  to  accept  it  at 
all  upon  the  terms  imder  which  itVas 
tendered;  and  this  even  though  it  be 
retained  by  him.*^  The  latter  rule,  of 
course,  would  not  hold  in  those  juris- 
dictions where  the  delivery  of  the  check 
is  r^arded  as  an  assignment  pro  tanto 
of  the  fund  drawn  upon. 


10  Cohen  v.  Hale  (1878)  L.  R.  3  Q,  B. 
Div.  (Eng.)  371,  47  L.  J.  Q.  B.  N.  S.  496, 
39  L.  T.  N.  S.  35,  26  Week.  Rep.  680. 

"Kirby  Planing  Mill  Co.  v.  Titus  (1913) 
14  Ga.  App.  1,  80  S.  E.  18.     In  this  case 


the  payee  drew  a  line  through  an  indorse- 
ment that  the  check  was  to  be  in  full  set- 
tlement, but  retained  it  after  refusal  of 
the  drawee  bank  to  pay  same. 

G.  J.  C. 


NEBRASKA  SUPREME  COURT. 

ARTHUR  J.  K0ENI6STEIN,  Exr.,  etc.,  of 
Friedrich   Finke,   Deceased,   Appt., 

V. 

GRAND  LODGE  OF  THE  ORDER  OF  THE 
HERMAN  SONS  of  the  State  of  Nebraska 
et  al. 

HATTIE  LINDSAY,  Intervener,  Appt. 

(—  Neb.  — ,  163  N.  W.  768.) 

Insurance  —  dependent  —  who  Is. 

1.  The  statute  should  be  liberally  con- 
strued in  determining  whether  the  bene- 
ficiary named  by  the  insured  in  a  fraternal 
beneficiary  association  is  a  "dependent" 
within  the  meaning  of  the  statute. 

For  other  cases,  see  Insurance,  IL  h,  in  Dig. 
\     1-52  N.  8. 

Same  —  contract  for  support. 

2.  When  the  beneficiary  named  performs 
continued  and  necessary  personal  services 
ioT  the  insured  under  an  agreement  that  the 
insured  will  contribute  to  her  support  by 
^making  provision  for  her  for  that  purpose 
in  his  will,  she  is  to  that  extent  dependent 
tipon  him,  and  should  be  so  held  in  con- 
struing the  statute.  The  insured  would  be 
morally,  if  not  legally,  bound  by  such 
agreement. 

For  other  cases,  see  Insurance,  II .  h,  in  Dig. 

1-52  y.  8. 
Same  —  cbange  of  beneficiary. 

3.  If  the  insured  in  pursuance  of  such 
agreement  makes  her  the  beneficiary  in  his 

Headnotes  by  Hameb,  J. 


will,  and  the  company  has  notice  of  that 
fact,  and  of  the  reason  for  so  doing,  and 
does  not  object,  but  allows  all  parties  to 
believe  that  such  beneficiary  will  be  recog- 
nized as  such  by  the  company,  and  after- 
wards, in  an  action  upon  the  certificate  by 
such  beneficiary  and  the  administrator  of 
the  estate  of  the  insured,  pays  the  money 
into  court  and  makes  no  defense,  this  will 
be  a  sufficient  change  of  beneficiaries  in 
favor  of  the  person  so  named  by  the  insured. 
For  other  cases,  see  Insurance,  IV,  b,  in  Dig 
1-52  N.  8, 

(July  3,  1917.) 

APPEAL  by  plaintiff  and  intervener  from 
a  judgment  of  the  Distriet  Court  for 
Madison  County  in  favor  of  defendant  Finke 
in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  benefit  certificate. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  V.  Allen  and  Williani 
li.  Dowling,  for  intervener  appellant: 

Friedrich  Finke,  the  deceased,  had  an  un- 
doubted right  to  change  the  beneficiary  in 
the  certificate. 

Baker  v.  Hardy,  96  Neb.  377,  148  N.  W. 
80;  1  Bacon,  Ben.  Soc.  1004,  §  305,  pp.  749 
et  seq. 

The  facts  averred  in  Mrs.  Lindsay's  peti- 
tion   of    intervention    estop    the   defendant 
lodge  from  contesting  her  right  to  the  fund 
They  equally  estop  Albert  Finke. 

Splawn  V.  Chew,  60  Tex.  532;  1  Bacon, 
Ben.  Soc.  1904,  §  308,  p.  764  et  seq. 


Note. —The  question,  Who  is  a  depend- 
ent within  the  statute  or  rules  defining  bene- 
ficiaries of  mutual  benefit  societies,  is  dis- 
cussed in  the  notes  to  Caldwell  v.  Grand 
Lodge,  A.  O.  U.  W.  2  L.R.A.(N.S.)  653; 
Royal  League  v.  Shields,  36  L.RA.(N.S.) 
208 :  Goflf  V.  Supreme  Lodge,  R.  A.  37  L.R.A. 
( N.S. )  1191 ;  and  Duenser  v.  Supreme  Coun- 
cil, R.  A.  51  L.R.A.(N.8.)  728;  and  see  also 
the  case  of  Supreme  Lodge,  N.  E.  0,  P.  v. 
Sylvester,  L.R.A.1917C,  925. 

As  to  change  of  beneficiary  by  will,  see 
notes  to  Re  Harton,  4  L.R.A.(N.S.)  939; 
and  Brinamaid  v.  Iowa  State  Traveling 
L.R.A.1917F. 


Men*s  Asso.  42  L.R.A.(N.S.)  1161 ;  and  later 
case,  Ellis  v.  Fidelity  &  C.  Co.  L.R.A.1915A, 
109. 

Generally,  as  to  the  right  of  one  to  whom 
a  policy  of  life  or  benefit  insurance  was  as- 
signed by  insured  to  proceeds  where  provi- 
sions as  to  change  of  beneficiary  were  not 
complied  with,  see  note  to  Johnson  v.  New 
York  L.  Ins.  Co.  L.R.A.ini6A,  877. 

Generally,  as  to  agreements  to  compenpate 
for  services  by  provisions  in  will,  see  L.R.A. 
Indexes  under  the  title,  '*Wills,"  subtitle^ 
''Agreement  for,'*  and  cross  references  there- 
under to  other  titles. 
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A  by-law  U  lor  the  benefit  of  the  aseocia- 1 
tfon  and  may  be  waived,  and  if  waived  by 
the  association,  a  member  may  change  his 
beneficiary  by  will. 

Kepler  v.  Supreme  Lodge,  K.  H.  45  Hun, 
274;  Splawn  v.  Chew,  supra;  Woodruff  v. 
Tilman,  112  Mich.  188,  70  N.  W.  420;  Grand 
Lodge,  A.  O.  U.  W.  v.  Noll,  90  Mich.  37,  15 
L.R.A.  350,  30  Am.  St.  Rep.  419,  51  N.  W. 
268. 

A  court  of  equity  will  recognize  the  desig- 
nation of  a  beneficiary  by  any  other  method 
which  may  manifest  the  deceased's  inten- 
tion to  exercise  the  right. 

Grand  Lodge,  A.  0.  U.  W.  y.  Child,  70 
Mich.  163,  38  N.  W.  1;  Raub  y.  Masonic 
Hut.  Relief  Asso.  3  Mackey,  68. 

Hattie  Lindsay  was  in  a  strict  sense  a  de- 
pendent of  Friedrich  Finke. 

Goff  V.  Supreme  Lodge  R.  A.  90  Neb.  678, 
37  L.R.A.(N.S.)  1191,  134  N.  W.  230; 
Richelieu  v.  Union  P.  R.  Co.  97  Neb.  360, 
149  N.  W.  772;  Alexander  v.  Parker,  144 
111.  355,  19  L.R.A.  187,  33  N.  E.  183. 

Mr.  Arthur  J.  Koenigstein  in  propria 
persona. 

Mr.  Arthnr  O,  Mayer,  for  appellee 
Finke: 

The  insured  cannot  change  the  beneficiary 
appointed  and  named  by  him  in  the  certifi- 
cate in  any  other  manner  than  the  one  pre- 
scribed by  the  constitution  and  laws  of  the 
order. 

Shaw  v.  Coster,  8  Paige,  339,  35  Am.  Dec. 
695;  Grand  Lodge,  A.  0.  U.  W.  v.  Connolly, 
58  N.  J.  Eq.  180,  43  Atl.  286;  Pilcher  v. 
Puckett  (Modern  Woodmen  v.  Puckett)  77 
Kan.  284,  17  L.R.A.(N.S.)  1083,  04  Pac. 
132;  McLaughlin  v.  McLaughlin,  104  Cal. 
171,  43  Am.  St.  Rep.  83,  37  Pac.  865;  Jory 
v.  Supreme  Council,  A.  L.  H.  105  Cal.  20, 
26  L.R.A.  733,  45  Am.  St.  Rep.  17,  38  Pac. 
524 ;  Rollins  v.  McHatton,  16  Colo.  203,  25 
Am.  St.  Rep.  260,  27  Pac.  254;  Eastman  v. 
Provident  Mut.  Relief  Asso.  62  N.  H.  555; 
Worley  v.  Northwestern  Masonic  Aid  Asso. 
10  Fed.  227;  Wendt  v.  Iowa  Legion  of 
Honor,  72  Iowa,  682,  34  N.  W.  470;  Felix  y: 
Grand  Lodge,  A.  0.  U.  W.  31  Kan.  81,  47 
Am.  Rep.  479,  1  Pac.  281;  Supreme  Coiuicil, 
A.  L.  H.  V.  Smith,  45  N.  J.  Eq.  466,  17  Atl. 
770;  Holland  v.  Taylor,  111  Ind.  121,  12 
N.  E.  116;  Stephenson  v.  Stephenson,  64 
Iowa,  534,  21  N.  W.  19;  Weisert  v.  Muehl, 
81  Ky.  336;  McCarthy  v.  Supreme  Lodge, 
N.  E.  O.  P.  153  Mass.  314,  11  L.R.A.  144, 
25  Am.  St.  Rep.  637,  26  N.  E.  866;  Mellows 
V.  Mellows,  61  N.  H.  137;  Vollman's  Appeal, 
92  Pa.  50 ;  Iowa  State  Traveling  Men's  Asso. 
V.  Moore,  19  C.  C.  A.  6G2,  34  U.  S.  App.  670, 
73  Fed.  750;  Daniels  v.  Pratt,  143  Mass. 
216,  10  N.  E.  166. 

Heirs  in  the  certificate  mean  none  other 
than  those  who  could  inherit  under  the  in- 
L.R.A.1917F. 


testacy  laws  of  the  state  that  created  the 
order,  and  not  such  a  one  as  might  have  been  • 
designated  by  the  testator,  the  latter  being 
merely  a  technical,  and  not  a  natural,  defi- 
nition of  the  term  heirs. 

Hodge's  Appeal,  8  W.  N.  C.  209;  Murray 
y.  Strang,  28  111.  App.  608. 

And  this  being  so,  creditors,  such  as  is 
the  intervener,  are  certainly  not  entitled 
to  the  fund,  whether  she  had  or  had  not 
been  designated. 

Clarke  v.  Schwarzenberg,  164  Mass.  347, 
41  N.  E.  655;  Supreme  Council,  C.  M.  B.  A. 
y.  Priest,  46  Mich.  420,  9  N.  W.  481 ;  Bishop 
y.  Curphey,  60  Miss.  22;  Fisher  v.  Donovan, 
67  Neb.  362,  44  L.R.A.  383,  77  N.  W.  778; 
Warner  v.  Modern  Woodmen,  67  Neb.  233, 
61  L.R.A.  603,  308  Am.  St.  Rep.  634,  93  N. 
W.  397,  2  Ann.  Cas.  660 ;  Counsman  v.  Mod- 
ern Woodmen,  69  Neb.  710,  96  N.  W.  672,  98 
N.  W.  414;  Urick  v.  Western  Travelers  Acci. 
Asso.  81  Neb.  327,  116  N.  W.  48;  Leumann  v. 
Grand  Lodge,  A.  0.  U.  W.  85  Neb.  803,  124 
N.  W.  475. 

Because  the  intervener  has  a  valid  claim 
against  the  estate  of  the  deceased  is  no  rea- 
son for  satisfying  it  out  of  a  fund  that  did 
not  belong  to  his  estate,  and  which  he  is 
charged  with  the  knowledge  of.  Intervener's 
remedy  undoubtedly  is  against  the  estate  of 
the  deceased  member,  and  not  against  the 
fund  herein. 

Dennis  v.  Modem  Brotherhood,  119  Mo. 
App.  210,  95  S.  W.  967;  Jackson  v.  Roberts, 
14  Gray,  546. 

The  fund,  in  the  event  of  a  failure  of  the 
beneficiary,  always  goes  according  to  the  by- 
laws of  the  order,  and  not  to  the  adminis- 
trator or  executor  of  the  estate. 

Lister  y.  Lister,  73  Mo.  App.  99;  Warner 
V.  Modern  Woodmen,  67  Neb.  233,  61  L.R.A. 
603,  108  Am.  St.  Rep.  634,  93  N.  W.  397,  2 
Ann.  Cas.  660;  Gould  v.  United  Traction 
Employees  Mut.  Aid  Asso.  26  R.  I.  142,  58 
Atl.  624;  Southwell  v.  Gray,  35  Misc.  740, 
72  N.  y.  Supp.  342;  Pfeifer  y.  Supreme 
Lodge,  B.  S.  B.  S.  173  N.  Y.  418,  66  N.  E. 
108 ;  Pease  v.  Supreme  Assembly,  R.  S.  G.  F. 
176  Mass.  506,  57  N.  E.  1003;  Daniels  v. 
Pratt,  143  Mass.  216,  10  N.  E.  166;  Supreme 
Council,  A.  L.  H.  v.  Perry,  140  Mass.  580, 
5  N.  E.  634;  Modern  Woodmen  v.  Little, 
114  Iowa,  109,  86  N.  W.  216;  Clark  v.  Su- 
preme Council,  R.  A.  176  Mass.  468,  57  N. 
E.  787;  Grand  Lodge,  A.  0.  U.  W.  v.  Gandy, 
63  N.  J.  Eq.  692,  53  Atl.  142 ;  Fink  v.  Fink, 
171  N.  Y.  616,  64  N.  E.  506;  Eagan  v.  Eagan, 
58  App.  Diy.  253,  68  N.  Y.  Supp.  777. 

Hamer,  J.«  delivered  the  opinion  of  the 
court : 

Arthur  J.  Koenigstein,  as  executor  of  the 
last  will  and  testament  of  Friedrich  Finke, 
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deceased,  bought  this  action  as  plaintiff  in 
the  district  court  for  Madison  county 
against  the  Grand  Lodge  of  the  Order  of  the 
Herman  Sons  of  Nebraska  and  Albert  Finke, 
defendants.  Hattie  Lindsay  became  Inter- 
vener. The  action  is  brought  upon  a  bene- 
ficiary certificate  for  $500  issued  by  a  fra- 
ternal insurance  company  to  Friedrich 
Finke.  Albert  Finke  is  the  brother  of  Fred- 
erich  Finke.  The  intervener,  Hattie  Lind- 
say, filed  an  amended  petition  of  interven- 
tion. After  the  filing  of  the  petition  the 
fraternal  association  paid  the  money  into 
court,  where  it  awaits  the  rendition  of  a 
proper  judgment.  Albert  Finke  demurred 
to  the  plaintiff's  petition  and  the  petition 
in  intervention  as  amended,  as  not  stat- 
ing "a  cause  of  action  in  favor  of  the 
plaintiff  and  against  the  defendant  Grand 
Lodge  of  the  Herman  Sons^  or  against  this 
demurring  defendant,"  and  judgment  was 
entered  in  his  favor,  from  which  the  admin- 
istrator and  the  intervener  appeal.  The  in- 
tervener assigns  the  following  errors:  (1) 
The  district  court  erred  in  sustaining  the 
demurrer  of  Albert  Finke;  (2)  the  associa- 
tion has  paid  the  money  into  court,  and 
therefore  waives  any  right  it  may  have  in 
the  premises,  and  declines  to  become  a  liti- 
gant in  the  case.  This  leaves  the  sole  ques- 
tion to  be  determined  whether  Mrs.  Lind- 
say's petition  of  intervention  states  a  cause 
of  action  on  her  account  against  the  fund 
in  court. 

She  alleges  the  existence  of  the  company 
at  the  time  the  benefit  certificate  was  issued 
to  Friedrich  Finke  and  its  existence  now, 
also  that  he  was  eligible  to  insurance  in  the 
association,  and  was  insured  for  $500  in  the 
event  of  his  death,  and  that  he  died  in  good 
standing  in  the  order  May  4,  1912,  having 
complied  with  all  the  requirements  of  said 
beneficiary  certificate  and  with  the  by-laws 
of  the  defendant,  and  that  said  certificate 
then  became  due  and  payable;  that  said 
Friedrich  Finke  had  no  friends  or  relatives 
living  in  the  United  States,  and  for  a  long 
time  prior  to  his  death  was  greatly  afflicted 
with  tuberculosis,  and  was  thereby  so  in- 
capacitated as  to  require  the  constant  at- 
tendance of  a  nurse;  that  many  months 
prior  to  his  death  said  Friedrich  Finke  oral- 
ly contracted  with  the  petitioner,  who  was 
not  related  to  him  by  blood  or  marriage; 
that  in  consideration  that  she  would  take 
him  into  her  home  and  would  nurse  and 
would  care  for  him,  and  furnish  him  with 
food,  raiment,  shelter,  medicine,  and  medical 
attendance,  and  such  things  as  his  condition 
required  until  his  death,  that  he  would  as- 
sign and  transfer  to  her  said  beneficiary 
certificate  or  policy  of  insurance,  and  would 
make  her  the  beneficiary  thereof,  and  would 
make  and  sign  an  instrument  in  writing, 
L.R.A.1917F. 


which  he  did  April  11,  1912,  purporting  to 
be  his  last  will  and  testament,  and  would 
thereby  assign  and  transfer  to  her  said 
beneficiary  certificate,  and  make  her  the 
beneficiary  thereof;  that  in  pursuance  there- 
of said  Hattie  Lindsay  did  all  that  she  had 
agreed  to  do;  that  said  Germania  Lodge, 
well  knowing  of  the  performance  on  the 
part  of  the  petitioner  of  her  part  of  said 
contract,  and  upon  the  strength  thereof,  re- 
lying upon  the  fact  that  she  was  to  be  con- 
sidered and  treated  by  the  said  Friedrich 
Finke  as  the  beneficiary  of  said  benefit  cer- 
tificate or  policy  of  insurance,  the  said  Ger- 
mania Lodge  No.  1  of  Norfolk,  Nebraska, 
which  is  a  part  of  defendant's  organization, 
by  and  through  its  officers,  assented  to  said 
substitution  of  the  petitioner  as  the  benefi- 
ciary of  said  benefit  certificate  or  policy  of 
insurance,  and  that  said  defendant  never 
protested  against  or  warned  the  petitioner 
that  her  claim  to  said  benefit  certificate  or 
policy  of  insurance  would  be  contested  or 
objected  to  on  its  part,  whereby  the  inter- 
vening petitioner  avers  that  the  defendant 
waived  any  right  it  might  have  in  the  prem- 
ises to  protest  against  or  object  to  the  sub- 
stitution of  the  petitioner  as  the  beneficiary 
of  said  benefit  certificate  or  policy  of  insur- 
ance, and  is  estopped  to  deny  the  petitioner's 
right  to  recover  herein;  that  by  reason  of 
the  insurance  of  said  beneficiary  certificate 
and  the  assigning  thereof  and  the  death  of 
said  Friedrich  Finke  said  sum  of  $500  be- 
came due  and  owing  to  the  intervener  with 
7  per  cent  interest  thereon  from  May  4, 
1912. 

The  fund  is  in  the  custody  of  the  law.  It 
is  a  fund  in  the  hands  of  the  court.  The 
contract  made  and  the  work  which  Mrs. 
Lindsay  was  doing  for  the  testator  were 
known  to  the  Grand  Lodge  of  the  Order  of 
the  Herman  Sons  of  the  State  of  Nebraska, 
and  it  made  no  protest  or  opposition  there- 
to. It  seemingly  acquiesced  in  all  that  was 
done.  By  its  silence  it  became  estopped  to 
deny  the  validity  of  the  contract  and  its 
performance  by  the  intervener.  Did  Fried- 
rich Finke  exercise  his  right  to  substitute  a 
new  beneficiary?  The  beneficiary  certificate 
contained  the  clause:  "At  the  time  of  ad- 
mission every  brother  has  to  state  in  his 
application  the  person  or  persons  who  are 
to  be  the  beneficiary  of  the  insurance  money 
after  his  death.  However,  the  brother  may 
at  any  time  withdraw  these  names  and  make 
any  other  person  the  beneficiary  of  the  in- 
surance money;  providing,  however,  that  the 
Grand  Lodge  received  a  written  notice  there- 
of. To  make  such  a  transfer  binding,  he 
must  hand  in  such  a  request  to  the  Grand 
Secretary  which  will  be  certified  by  the 
secretary  of  his  lodge,  with  the  lodge  seal. 
The  fee   for   this   is   60  cents,   which   the 
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brother  has  to  pay.  Aa  receivers  of  the 
insurance  sum,  only  the  wife,  children,  or 
other  blood  relatives,  also  foster  parents  or 
other  legally  recognized  representatives,  may 
be  designated." 

It  would  seem  that  there  was  an  earnest 
purpose  on  the  part  of  the  order  of  the  Sons 
of  Herman  to  pay  the  sum  of  $500  upon  the 
decease  of  a  brofiier  in  good  standing  to  the 
persftn  who  might  be  the  beneficiary. 

The  first  section  of  article  1,  relating  to 
the  objects  of  the  order,  contemplates  that: 
"Widows  and  orphans  and  other  sur^dvors 
.  .  .  may  be  supported  properly  and  kept 
from  want  at  the  time  when  help  is  most 
needed;  that  is,  when  the  support  has  been 
taken  away  from  them." 

It  will  be  seen  that  it  need  not  be  a  widow 
or  an  orphan;  it  may  be  "other  survivors." 
Should  it  apply  to  one  situated  as  the  in- 
tervener is  here?    Mrs.  Lindsay  was  taking 
care  of  the  insured,  who  was  sick  unto  death, 
and  was  giving  him  food  and  medicine  and 
shelter.    She  was  acting  as  a  nurse  and  in  a 
menial  'capacity.     This  and  other   similar 
allegations  are  sufilcient,  in  the  absence  of 
any  motion  to  make  the  pleading  more  defi- 
nite and  certain,  to  admit  proof  that  she 
needed  the  support  which  this  policy  would 
give  her,  and  that  she  depended  upon  it  for 
the   comforts   and   necessaries   of   life.      If 
he  did  not  take  care  of  her,  no  one  else 
would.    He  had  nothing  with  which  to  re- 
ward her  except  this  insurance  policy,  but 
he  had  promised  to  use  that,  and  that  was 
as  substantial  as  if  he  had  money  in  his 
pocketbook,  or  other  property  in  his  posses- 
sion, which  he  might  have  given  this  woman. 
When  she  had  labored  to  the  end  and  death 
had  laid  its  cold  hand  upon  the  man  who 
was  to  provide  for  her,  had  she  nothing  to 
expect  from  the  Grand  Lodge  of  Sons  of 
Herman?     It  was  not  objecting.     It  seems 
to   have   consented   to    it.     The   principal 
ground  for  supporting  the  trial  court  in 
sustaining  the  demurrer  to  the  intervener's 
petition  '^^s  that  the  statute  provides  that 
benefits  shall  not  be  paid  except  to  certain 
relatives  named  or  to  dependents.    It  would 
seem  that  the  provision  of  the  statute  relates 
to  the  contract  to  pay,  and  to  its  binding 
force  upon  the  company.     In  any  event  it 
does  not  relate  to  the  right  to  make  volun- 
tary   settlements    in    accordance    with    the 
strongest   kind   of   moral    obligations.      If, 
therefore,  every  person   interested   in   any 
manner  in  this  company  had  formally  ex- 
pressed his  consent  to  pay  this  insurance  to 
this  woman,  the  statute  would  not  be  a  bar 
to  their  doing  so.     Some  courts  have  held 
that  the  local  lodge  cannot  consent  for  the 
members,  but  we  have  uniformly  held  that 
notice  to  the  local  authorities,  who  should 
be  the  ones  to  consent  to  a  transfer  of  bene- 
L.RwA.1917F.  26 


I  ficiary,  is  notice  to  all  the  persons  inter- 
I  ested  in  the  company.  But  we  do  not  need 
t»  put  our  decision  upon  that  ground.  First, 
was  the  contract  of  the  deceased,  followed 
up  by  his  will  and  the  performance  on  the 
part  of  this  woman,  a  sufficient  designation 
•f  the  beneficiary  under  the  circumstances, 
there  being  no  objection  on  the  part  of  the 
company?  Second,  was  this  woman  a  de- 
pendent under  the  allegations  of  these  plead- 
ings, within  the  meaning  of  the  statute? 

In  1  Bacon,  Ben.  Soc.  2d  ed.  §  308,  the  su- 
preme court  of  Texas  is  quoted  as  saying, 
in  Splawn  r.  Chew,  60  Tex.  532:    "The  right 
to  diange  the  disposition  of   [the]   money 
being  established  in  the  member,  the  next 
question  is:    How  is  it  to  be  exercised?    It 
is  contended  by  appellees  that  it  can  be  exer- 
cised only  in  the  manner  pointed  out  in  the 
third   section   of   the  third   by-law,   which 
reads  as  follows:     'Members  may  at  any 
time,  when  in  good  standing,  surrender  their 
certificate,  and  have  a  new  one  issued,  pay- 
able to  such  beneficiary  or  beneficiaries  de- 
pendent upon  them  as  they  may  direct,  upon 
payment  of  a  certificate  fee  of  50  cents.' 
This  section  is  in  further  recognition  of  the 
right  to  make  the  alteration,  and  it  seems 
to  be  admitted  that  a  surrender  «f  the  old 
certificate  and  the  issuaaee  of  a  new  one  iui< 
der  this  section  would  effect  a  change  in 
the  beneficiaries  of  the  policy.    But  is  this 
the  only  way  in  which  sneh  a  change  ean  be 
effected?    The  right  to  make  the  change  is 
given  by  a  different  section  of  the  by-laws, 
and  exists  in  the  insured  so  long  as  he  re- 
mains a  member  of  the  order.    A  method  by 
which  he  may  accomplish  it  to  the  satisfac- 
tion of  the  order  is  pointed  out  in  the  sec- 
tion last  recited,  but  we  do  net  consider  this 
as  exclusive  of  all  other  ways  of  effecting 
the  same  object.    The  design  of  this  section 
is  to  protect  the  interests  of  the  corporation. 
The  company  are  entitled  to  know  who  are 
the  parties  entitled  to  the  benefit  money, 
and  this  is  an  effectual  and  certain  means 
of  giving  that  information,     But^  like  all 
such  provisions  in  the  by-laws  of  private 
corporations,  it  may  be  waived  at  the  op- 
tion of  the  corporation,  being  for  its  bene- 
fit alone.     This  has  been  held  in  reference 
to  such  provisions  when  prescribed  in  man- 
datory terms.    If  they  can  be  waived  in  such 
cases,  much  stronger  would  seem  to  be  the 
reason  why  this  can  be  done  when  the  course 
to  be  pursued  is  directed,  as  in  this  instance, 
in  permissive  language  alone.     ...     As 
a  by-law  of  the  order  this  provision  entered 
into  the  understanding  between  the  company 
and  the  member  effecting  the  insurance,  and 
the   rights   of    interested   parties   are    not 
strengthened  by  the  fact  that  the  same  pro- 
vision is  foUnd  in  the  certificate.    It  is  still 
a  condition  for  the  benefit  of  the  company. 


4QZ 


NEBRASKA  SUPRKME  COURT. 


to  be  insisted  upon  or  waived  according  to 
their  election." 

In  Goff  v.  Supreme  Lodge,  R  A.  90  Neb. 
678,  37  L.R.A.(N.S.)  1191,  134  N.  W.  239, 
it  was  held  as  stated  in  the  syllabus: 
"Where  a  woman  who  is  without  means  in 
good  faith  leaves  her  own  home  and  work 
and  assumes  and  for  years  faithfully  per- 
forms the  duties  of  a  housekeeper  for  a 
member  of  a  fraternal  beneficiary  associa- 
tion^ not  related  to  her  by  consanguinity, 
under  an  agreement  that  in  consideration 
for  such  services  he  will  support  her  and  at 
his  death  leave  her  his  estate,  and  no  evi- 
dence is  offered  showing  any  improper  rela- 
tions between  them,  held  that  ihe  thereby 
becomes  a  dependent  upon  such  member,  and 
as  such  is  eligible  as  a  beneficiary  in  a 
certificate  of  membership  issued  to  him  by 
the  association  of  which  he  is  a  member." 

In  Keener  v.  Grand  Lodge,  A.  O.  U.  W.  38 
Mo.  App.  543,  it  is  said:  "I  would  not  re- 
strict dependents  to  those  whom  one  may 
be  legally  bound  to  support,  nor  yet  to  those 
to  whom  he  may  be  morally  bound,  but  the 
term  should  be  restricted  to  those  whom  it 
is  not  unlawful  for  him  to  support." 

We  think,  if  the  insured  is  under  an  ob- 
ligation to  help  a  person  in  her  manner  of 
living,  she  is  a  dependent,  within  the  mean- 
ing of  the  statute,  and  we  ought  not  to  seek 
for  a  more  technical  definition  of  a  depend- 
ent in  order  to  defeat  her  claim.  In  fact 
this  court  has  already  so  decided.  In  the 
Goff  Case,  above  cited,  it  was  said:  ''No 
case  has  been  cited,  nor  do  we  think  one 
will  ever  be  decided,  holding  that  a  woman 


who  without  means  in  good  faith  leaves  her 
own  home  and  work  and  assumes  and  for 
years  faithfully  performs  the  duties  of 
housekeeper  for  a  man  who  agrees,  in  con- 
sideration therefor,  to  support  her  and  at 
his  death  leave  her  his  estate,  does  not  there- 
by become  a  dependent  upon  him,  and  es' 
pecially  so  where  there  is  an  entire  absence 
of  evidence  to  show  any  improper  relations 
between  them." 

If  this  woman  had  means  of  her  own  so 
tliat  she  did  not  depend  upon  the  promise  to 
reimburse  her,  and  so  that  she  could  abund- 
antly afford  to  support  him  in  his  last  days 
as  an  act  of  charity,  that  fact  does  not  ap- 
pear in  the  pleadings  demurred  to,  and  no 
such  presumption  ought  to  be  indulged. 

The  sister  of  the  deceased,  one  of  the  orig- 
inal beneficiaries,  made  no  claim  to  the  mon- 
ey. It  is  said  that  the  sister  is  dead,  but  of 
course  this  does  not  appear  in  the  pleading, 
and  it  is  not  shown,  of  course,  by  the  de- 
murrer of  the  brother,  Albert  Finke. 

It  will  be  seen  that  under  the  case  above 
cited  the  intervener  might  have  a  home  and 
some  money,  and  may  have  had  the  capacity 
to  earn  other  money,  and  yet  be  a  depend- 
ent within  the  meaning  of  the  statute.  We 
think  that  the  demurrer  of  Albert  Finke 
should  be  overruled.  As  it  is  agreed  be- 
tween the  parties  that  a  final  disposition 
of  the  rights  of  the  parties  shall  be  made 
upon  a  consideration  of  the  demurrer,  it 
is  ordered  that  the  District  Court  pay  this 
money  to  the  intervener. 

Reversed  and  remanded  for  this  order  to 
be  carried  out. 
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JA3IES  G.  MARTIN,  Respt., 

V. 

HUGH  N.  CAMP,  Jr.,  Exr.,  etc.,  of  Fred- 
eric E.  Camp,  Deceased,  Impleaded,  etc., 
Appt. 

(219  N.  y.  170,  114  N.  E.  46.) 

Attorney  and  client  —  discharge  —  dam- 
ages. 

1.  An  attorney  is  not  entitled  to  damages 
for  discharge  before  completing  the  service 
for  which  he  was  employed,  unless  he  has 
changed  his  position  or  incurred  expense  or 
was  employed  under  a  general  retainer  for 
a  fixed  period,  but  may  recover  only  the 
reasonable  value  of  the  services  actually 
performed. 
For  other  cases,  see  Attomeya,  II.  a,  in  Dig. 

1-52  A'.  8. 

Note.  —  As  to  remedy  of  attorney  die- 
charged  without  cause  before  completing 
service,  or  before  expiration  of  time  for 
which  he  was  employed,  see  annotation  fol- 
lowing this  case,  post,  406. 
L.R.A.1917F. 


liimitation  of  actions  —  claim  of  attor- 
ney for  discharge. 

2.  The  Statute  of  Limitations  begin?  to 
run  against  the  claim  of  an  attorney  dis- 
charged before  the  completion  of  the  work 
for  wliich  he  was  employed,  at  the  time  of 
the  discharge,  although  his  compensation 
was  to  be  paid  out  of  an  award  which  was 
not  secured  until  a  later  period.  , 
For  other  cases,  see  Linutation  of  Actions, 

II.  h,  in  Dig.  1-52  y.  S. 

(October  3,  1916.) 

APPEAL  by  defendant  Camp  from  a  judg- 
ment of  the  Appellate  Division  of  the 
Supreme  Court,  Second  Department,  affirm- 
ing a  judgment  of  a  Special  Term  for  West- 
chester County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for 
breach  of  a  contract  of  professional  employ- 
ment.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Edwin  Joseph  and 
Henry  C  Qulnby,  for  appellant: 

Plaintiff's  claim  is  barred  by  the  Statute 
of  Limitations. 
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AduDB  T.  Ft  Plain  Bank.  36  N.  Y.  255; 
Bathgate  T.  Haskin,  59  N.  Y.  533. 

The  relation  of  attorney  and  client  may 
be  terminated  at  the  will  of  the  client,  with 
or  without  cause,  and  the  client  thereupon 
becomes  liable  for  the  reasonable  value  of 
the  attorney's  services  up  to  the  time  of  the 
termination  of  the  relation. 

Andrewes  v.  Haas,  214  N.  Y.  255,  L.R.A. 
— ,  — ,  108  N.  E.  423 ;  Re  Dunn,  205  N.  Y. 
398,  98  N.  £.  914,  Ann.  Cas.  1913£,  536; 
Re  Robbins,  189  N.  Y.  422,  82  N.  £.  501; 
Tenney  y.  Berger,  93  N.  Y.  524,  45  Am.  Rep. 
263;  Bathgate  v.  Haskin,  59  N.  Y.  535; 
Oustine  v.  Stoddard,  23  Hun,  99;  Johnson 
▼.  Ravitch,  113  App.  Div.  810,  99  N.  Y. 
Supp.  1059;  Anglo-Continental  Chemical 
Works  ▼.  JDUlon,  lU  App.  Div.  418,  97  N. 
Y.  Supp.  1081. 

Mr.  Barclay  B.  V.  HcCarty,  for  respond- 
ent: 

The  defendant's  testator,  Frederic  £. 
Camp,  became  personally  liable  under  the 
contract  of  employment  with  the  plaintiff's 
assignors. 

Schmittler  v.  Simon,  101  X.  Y,  554,  54 
Am.  Rep.  737,  5  N.  E.  452. 

Defendant's  plea  as  to  the  Statute  of 
Limitations  is  untenable. 

Re  Mt.  Vernon  Ave.  127  App.  Div.  650, 
111  N.  Y.  Supp.  895,  affirmed  in  193  N.  Y. 
658,  87  N.  E.  1123;  Greater  New  York  Char- 
ter, §  986;  Ga  Nun  v.  Palmer,  202  N.  Y. 
483,  36  L.R.A.(N.S.)  922,  96  N.  £.  99; 
Wood,  Limitations,  3d  ed.  §  119;  Brooklyn 
Bank  v.  Barnaby,  197  N.  Y.  210,  27  L.R.A. 
(N.S.)  843,  96  N.  E.  834;  Koster  v.  Lafay- 
ette Trust  Co.  207  N.  Y.  336,  100  N.  K 
1117;  Bartlett  v.  Odd  Fellows'  Sav.  Bank, 
79  Cal.  218,  12  Am.  St.  Rep.  139,  21  Pac. 
743 ;  Kelly  v.  Security  Mut.  L.  Ins.  Co.  186 
X.  Y.  16,  78  N.  E.  584,  9  Ann.  Cas.  661. 

Plaintiffs  assignors,  admittedly,  were  dis- 
missed without  cause;  and,  consequently, 
upon  the  confirmation  of  the  commission- 
ers* report,  they  became  entitled  to  recover 
the  entire  stipulated  compensation. 

March  v.  Holbrook,  3  Abb.  App.  Dec.  176; 
Carlisle  v.  Barnes,  102  App.  Div.  673,  92 
N.  Y.  Supp.  917,  183  N.  Y.  272,  76  N.  E. 
27;  Martin  v.  Camp,  161  App.  Div.  610, 
146  N.  Y.  Supp.  1041;  Barney  v.  Fuller, 
133  N.  Y.  605,  30  N.  E.  1007;  Andrewes  v. 
Haas,  214  N.  Y.  255,  L.R.A.— ,  — ,  108  N. 
E.  423,  160  App.  Div.  421,  144  N.  Y.  1060; 
Murray  v.  Waring  Hat  Mfg.  Co.  142  App. 
Div.  514,  127  N.  Y.  Supp.  78;  Re  Albers 
Realty  Co.  140  App.  Div.  277,  125  N.  Y. 
Supp.  179. 

Seabury,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  the  assignee  of  a 
firm  of  attorneys  and  counselors  at  law  to 
L,R.A.19nF. 


recover  damages  for  the  breach  of  a  contract 
of  professional  employment.  The  plaintiff's 
assignors  were  retained  by  the  appellant's 
testator  to  recover  an  award  in  condemna- 
tion proceedings.  The  contract  stipulated 
that  the  compensation  to  be  paid  should  be 
contingent  upon  success,  and  fixed  the  sum 
that  was  to  be  paid  in  event  of  success 
as  a  proportion  of  the  amount  recovered. 
The  plaintiff's  assignors  rendered  substan* 
tial  services  under  their  contract,  and  were 
discharged  by  the  appellant  without  cause. 
The  first  question  which  we  are  called  upon 
to  determine  is  whether  an  attorney  em- 
ployed for  a  single  litigation  who  is  dis- 
missed by  his  client  without  cause  may 
maintain  an  action  for  damages  for  the 
breach  of  that  contract,  or  whether  he  is 
limited  to  a  recovery  based  upon  a  quantum 
meruit.  The  learned  appellate  division  were 
not  in  agreement  upon  this  question,  al- 
though the  majority  were  of  the  opinion 
that  an  action  for  damages  might  be  main- 
tained under  such  circumstances.  While 
the  precise  question  has  not  been  determined 
by  this  court,  the  nature  and  character  of 
the  contract  of  employment  of  an  attorney 
by  a  client  has  been  clearly  defined.  It  is 
evident  that  the  question  now  presented  for 
decision  must  be  determined  in  accord  with 
the  legal  principles  which  define  the  nature 
and  character  of  such  a  contract.  The  con- 
tract under  which  an  attorney  is  employed 
by  a  client  has  peculiar  and  distinctive  fea- 
tures which  differentiate  it  from  ordinary 
contracts  of  employment.  In  ascertaining 
the  nature  of  such  a  contract  little  assist- 
ance is  to  be  derived  from  the  considera- 
tion of  analogous  contracts  under  the  Eng- 
lish common  law. 

In  the  early  case  of  Adams  v.  Stevens,  26 
Wend  451,  455,  the  whole  subject  was 
learnedly  discussed  by  Chancellor  Walworth. 
After  commenting  upon  the  practice  exist- 
ing under  the  civil  and  common  law  the 
chancellor  said:  "Whatever  may  be  the 
practice  of  other  countries,  however,  the  prin- 
ciple never  has  been  adopted  in  this 
state  that  the  professions  of  physicians  and 
counselors  are  merely  honorary,  and  that 
they  are  not  of  right  entitled  to  demand 
and  receive  a  fair  compensation  for  their 
services;  especially  where  there  is  an  agree- 
ment to  pay  them  a  fixed  compensation,  or 
such  a  reasonable  remuneration  for  their 
services  as  those  services  shall  be  deemed 
to  be  worth." 

Substantially  the  view  which  Chancellor 
Walworth  expressed  is  now  embodied  in 
statute  form  in  §  474  of  the  Judiciary  Law, 
Consol.  Laws,  chap.  80.  That  section  pro- 
vides that  "the  oompensation  of  an  attorney 
or  counselor  for  his  services  is  governed  by 
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agreement,  express  or  implied,  which  is  not 
restrained  by  law." 

Notwithstanding  the  fact  that  the  employ- 
ment of  an  attorney  by  a  client  is  governed 
by  the  contract  which  the  parties  make,  the 
peculiar  relation  of  trust  and  confidence 
that  such  a  relationship  implies  injects  into 
the  contract  certain  special  and  unique  fea- 
tures. In  Marsh  v.  Holbrook,  3  Abb.  App. 
Dec.  176,  the  question  whether  an  attorney 
could  recover  upon  a  quantum  meruit  mere- 
ly or  might  recover  in  an  action  for  dam- 
ages for  breach  of  contract  was  discussed. 
Two  members  of  the  court  who  participated 
in  the  decision  of  that  case  were  of  the  opin- 
ion that  the  attorney  was  entitled  to  recover 
the  whole  contract  price.  The  question  was 
not,  however,  determined,  Judge  Woodruff 
pointing  out  that  the  question  was  not  neces- 
sarily before  the  court  as  the  attorney  had 
not  appealed  from  the  judgment.  Since  the 
decision  of  that  case  the  nature  of  the  con- 
tract existing  between  attorney  and  client 
has  been  the  subject  of  frequent  discussion. 
Re  Dunn,  205  N.  Y.  398,  98  N.  E.  914,  Ann. 
Cas.  1913E,  536,  and  cases  cited;  Andrewes 
V.  Haas,  214  N.  Y.  255,  259,  L.R.A.— , 
— ,  108  N.  E.  423.  These  cases,  and 
many  others  that  might  appropriately  be 
cited  to  the  same  effect,  establish  that  while 
so  far  as  the  attorney  is  concerned  the  con- 
tract is  entire  and  the  attorney  cannot  re- 
cover unless  he  completely  performs,  the 
client  with  or  without  cause  may  terminate 
the  contract  at  any  time.  The  substance  of 
the  rule  declared  in  these  cases  was  ex- 
pressed by  Judge  Hiscock  in  Re  Dunn,  supra. 
In  that  case  it  was  said :  "It  is  well  estab- 
lished in  the  case  of  the  client  that  he  may 
at  any  time  for  any  reason  which  seems 
satisfactory  to  him,  however  arbitrary,  dis- 
charge his  attorney."    205  N.  Y.  402. 

That  the  client  may  at  any  time  for  any 
reason  or  without  any  reason  discharge  his 
attorney  is  a  firmly  established  rule  which 
springs  from  the  personal  and  confidential 
nature  of  the  relation  which  such  a  con- 
tract of  employment  calls  into  existence. 
Re  Dunn,  supra.  If  the  client  has  the  right 
to  terminate  the  relationship  of  attorney 
and  client  at  any  time  without  cause,  it 
follows  as  a  corollary  that  the  client  can- 
not be  compelled  to  pay  damages  for  exer- 
cising a  right  which  is  an  implied  condi- 
tion of  the  contract.  If  in  such  a  case  the 
elient  can  be  compelled  to  pay  damages  to 
his  attorney  for  the  breach  of  the  contract, 
the  contract  under  which  a  client  employs 
an  attorney  would  not  differ  from  the  ordi- 
nary contract  of  employment.  In  such  a 
case  the  attorney  may  recover  the  reason- 
LR.A.1917F. 


able  value  of  the  services  which  he  has  ren- 
dered, but  he  cannot  recover  for  damages 
for  the  breach  of  contract.  The  discharge 
of  the  attorney  by  his  client  does  not  con- 
stitute a  breach  of  the  contract,  because  it 
is  a  term  of  such  contract,  implied  from  the 
peculiar  relationship  which  the  contract 
calls  into  existence,  that  the  client  may 
terminate  the  contract  at  any  time  with  or 
without  cause. 

We  are  aware  that  in  certain  jurisdictions 
a  contrary  rule  has  been  adopted,  and  that 
it  has  been  held  that  where  the  attorney  is 
employed  to  perform  services  for  an  agreed 
sum  and  is  discharged  without  cause  and 
thereby  prevented  from  the  performance  of 
the  contract,  the  attorney  may  recover  the 
full  contract  price.  Scheinesohn  v.  Lem- 
onek,  84  Ohio  St.  425,  95  N.  E.  913,  Ann. 
Cas.  3912C,  737;  Bartlett  v.  Odd  Fellows' 
Sav.  Bank,  79  Cal.  218,  12  Am.  St.  Rep. 
139,  21  Pac.  743;  French  v.  Cunningham, 
149  Ind.  632,  49  N.  E.  797;  Moyer  v.  Can- 
tieny,  41  Minn.  242,  42  N.  W.  1060;  Kersey 
V.  Garton,  77  Mo.  645;  Myers  v.  Crockett, 
14  Tex.  257;  ilt.  Vernon  v.  Patton,  94  111. 
65. 

In  Scheinesohn  v.  Lemonek,  supra,  it  was 
held  that  because  the  attorney  had  per- 
formed no  services  under  his  contract,  and 
the  client  had  not  been  in  any  way  benefited, 
the  rule  of  quantum  meruit  w^  inappli- 
cable. 

In  French  v.  Cunningham,  149  Ind.  632, 
49  N.  E.  707,  the  court  held  (p.  C38)  that 
the  ordinary  rule  that  the  attorney  could 
recover  the  reasonable  value  of  his  services 
does  not  apply  **if  the  party  doing  the  work 
has  been  prevented  from  completing  it  by 
the  other  party,  in  violation  of  the  con- 
tract." 

In  Myers  v.  Crockett,  14  Tex.  257,  the 
court  said  that:  "Where  the  attorney  had 
entered  upon  and  was  proceeding  to  per- 
form the  services  contracted  for,  and  the 
conduct  of  the  case  was  thus  wrested  from 
him  by  his  client,  without  any  fault  on  his 
party  there  would  seem  to  be  much  reason 
in  holding  that  he  was  entitled  to  recover 
the  full  amount  of  the  fee  contracted  to  be 
paid  for  the  services  contemplated  by  the 
contract." 

These  decisions  in  other  jurisdictions  are 
not  consistent  with  the  principles  which  de- 
fine the  nature  of  the  contract  under  which 
an  attorney  is  employed,  as  tiiose  principles 
have  been  declared  by  the  decisions  of  this 
court.  Our  own  decisions  clearly  established 
the  right  of  the  client  to  terminate  the  con- 
tract with  or  without  cause,  and  it  follows 
from  this  rule,   by  necessary   implication. 
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that  if  the  client  has  the  right  to  terminate 
the  contract,  he  cannot  be  made  liable  in 
damages  lor  dolftg  that  wbioh  under  tlM 
contract  he  has  a  right  to  do. 

In  Tenney  v.  Berger,  93  N.  Y.  624,  629, 
46  Am.  Rep.  263,  this  precise  subject  was 
under  discussion,  and  Judge  Earl  said: 
'While  the  attorney  is  thus  bound  to  en- 
tire performance,  and  the  contract  as  to  him 
is  treated  as  an  entire  contract,  it  is  a 
singular  feature  of  the  law  that  it  should 
not  be  treated  as  an  entire  contract  upon 
the  other  side,  for  it  is  held  that  a  client 
may  discharge  his  attorney  arbitrarily,  with- 
out any  cause,  at  any  time^  and  be  liable 
to  pay  him  anly  for  the  senriees  which  he 
has  rendered  up  to  the  time  of  his  dis- 
charge." 

In  Johnson  v.  Ravitch,  113  App.  Div.  810, 
812,  99  N.  Y.  Supp.  1061,  Mr.  Justice  Gay- 
nor  said:  '^Every  attorney  enters  into  the 
service  of  his  client  subject  to  the  rule  that 
his  client  may  dismiss  or  supersede  him  at 
will;  and  if  he  makes  a  contract  for  future 
services  to  his  client,  it  is  necessarily  sub- 
ject to  such  rule,  and  made  with  full  knowl- 
edge that  he  may  never  perform  such  serv- 
ice, for  the  reason  that  his  client  may  not 
keep  him,  and  that  in  that  event  he  will 
not  be  paid  therefor,  but  will  be  entitled  to 
compensation  only  for  the  services  he  has 
actually  rendered." 

The  extracts  just  quoted  from  these  two 
last-mentioned  decisions  correctly  declare 
the  rule  of  law  which  is  applicable  in  this 
state.  The  rule  secures  to  the  attorney  the 
right  to  recover  the  reasonable  value  of  the 
services  which  he  has  rendered,  and  is  well 
calculated  to  promote  public  confidence  in 
the  members  of  an  honorable  profession 
whose  relation  to  their  clients  is  personal 
and  confidential.  What  has  been  said  de- 
claratory of  the  rule  that  the  attorney  is 
limited  to  a  recovery  upon  a  quantum 
meruit  does  not  relate  to  a  case  where  the 
attorney  in  entering  into  such  a  contract 
has  changed  his  position  or  incurred  ex- 
pense, or  to  a  case  where  an  attorney  is  em- 
ployed under  a  general  retainer  for  a  fixed 
period  to  perform  legal  services  in  relation 
to  matters  that  niay  arise  during  the  period 
of  the  contract.  The  plaintiff's  right  of 
action  is  limited  to  a  recovery  for  the  rea^ 
sonable  value  of  services  rendered. 

It  is  claimed  by  the  appellant  that  as  the 
plaintiff's  assignors  were  discharged  under 
the  contract  March  30,  1900,  and  the  present 
action  was  not  commenced  until  October  15, 
1908,  this  action  is  barred  by  the  Statute  of 
Limitations. 
L.R.A.1917F. 


The  contract  of  an  attorn^  with  his  client 
being  an  entire  and  continuous  contract,  the 
Statute  of  Limitations  does  not  begin  t»  nm 
agaijist  a  claim  for  services  under  such  con- 
tract until  the  final  service  has  been  per- 
formed. Eliot  V.  Lawton,  7  Allen,  274,  83 
Am.  Dec.  683;  Powers  v.  Manning,  154 
Mass.  370,  376,  13  L.R.A.  258,  28  N.  E.  290. 
If,  however,  the  services  are  brought  to  an 
end,  the  cause  of  action  on  behalf  of  the  at- 
torney Is  complete  and  the  statute  com- 
mences to  run  against  the  claim.  As  was 
said  in  Adams  v.  Ft.  Plain  Bank,  36  N.  Y. 
255,  260 :  "The  test,  therefore,  being  wheth- 
er the  statute  begins  to  run  or  not,  is, 
Could  an  action  be  commenced  at  once  for 
the  demand?" 

In  Bathgate  y.  Haskin,  59  N.  Y.  533,  535, 
Judge  Andrews  said:  "No  right  of  action 
accrues  for  each  successive  service  in  the 
progress  of  the  cause,  and  the  statute  does 
not  begin  to  run  against  his  claim  for  com- 
pensation tmtil  his. relation  as  attorney  in 
the  suit  has  terminated.  The  client  may 
terminate  it  at  his  pleasure." 

On  behalf  of  the  respondent  it  is  urged 
that  the  plaintiff's  claim  is  not  barred  by 
the  statute  because  the  contract  under  which 
the  plaintiff's  assignors  were  employed 
makes  the  compensation  of  the  attorneys 
eontingent  tipon  the  result  of  an  award  -be- 
ing made  to  the  client  The  award  to  the 
client  was  not  made  until  October  20,  1902, 
and  it  is  argued  that  the  cause  of  action 
did  not  accrue  until  this  time  and,  there- 
fore, the  claim  of  the  plaintiff  is  not  barred 
by  the  statute.  If  the  plaintiff's  assignors 
had  not  been  discharged  their  cause  of  ac- 
tion would  not  have  accrued  until  the  con- 
tingency happened  upon  which  their  right 
to  compensation  was,  by  the  contract,  made 
to  depend.  Ga  Nun  r.  Palmer,  202  N.  Y. 
483,  36  L.R.A.(N'.S.)  922,  96  N.  E.  99.  The 
cause  of  action  of  the  plaintiff's  assignors, 
however,  accrued  when  they  were  discharged 
by  their  client  and  the  ccmtraet  of  employ- 
ment terminated.  That  date  was  March  30, 
1900,  and  the  claim  that  then  arose  was 
barred  by  the  Statute  of  Limitations  when 
.this  action  was  commenced  on  October  15, 

idoa. 

It  follows  that  the  judgment  must  be  re- 
versed, with  costs  in  all  courts,  and  the  com- 
plaint dismissed. 

Wlllard  Bartlett,  Ch.  J^  and  Hisoock, 
Collin,  Onddebaoky  Hogan,  and  Poitnd, 
JJ.,  concur. 

Petition  for  rehearing  denied  November 
28,  1916. 
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-Remedy  of  ettomey  diaoharged  without  cawe  before 
senrice,  or  before  expiration  of  time  for  wiiich  he  liras 


/•  IntroducU&n,  406» 
II.  Employment  for  specified  purpose, 

4oe. 

III.  Employment    for    specified    time, 
413. 

I.  Introduction. 

The  present  note  has  been  confined  to 
cases  dealing  with  the  rights  of  an  at- 
torney who  has  been  discharged  without 
cause  before  the  purpose  for  which  he 
was  employed  has  been  accomplished  or 
before  the  period  of  his  employment  has 
expired.  The  rights  of  an  attorney 
whose  client  has  settled  the  litigation  so 
that  the  attorney's  employment  is  termi- 
natedy  have  not  been  considered. 

The  right  of  an  attorney  to  withdraw 
from  a  suit  beeanse  of  client's  miscon- 
duct is  discussed  in  the  note  to  Genrow 
V.  Flynn,  35  L.R.A.(N.S.)  960. 

The  right  to  discharge  an  attorney  em- 
ployed for  a  contingent  fee  is  discussed 


in  the  note  to  Louque  v.  Dejan^  38  L.B.A. 
(N.S.)  389.  That  note  is  in  general  con- 
fined to  a  discussion  of  the  abstract  ques- 
tion of  the  right  to  discharge.  The 
present  note  considers  the  rights  of  the 
discharged  attorney  as  to  compensation; 
that  is,  whether  he  can  recover  the 
agreed  comp^ensation,  or  is  relegated  to 
an  action  in  damages  for  breach  of  the 
contract,  or  can  recover  only  a  quantum 
meruit  for  the  service  performed  by  him 
previous  to  the  discharge. 

II.  Em.ployment  for  specified  purpose. 

Whatever  other  rights  an  attorney  em- 
ployed for  a  q>eeified  purpose  may  have, 
it  is  well  settled  that  such  an  attorney 
iS)  upon  a  discharge  without  cause  before 
the  purpose  is  accomplished,  entitled  to 
recover  on  a  quantum  meruit  for  the 
services  which  have  been  rendered  by 
him.^  This  has  been  held  where  the 
contract  of  employment  makes  no  spe- 


iHall  V.  Ounter  (1008)  157  Ala.  376,  47 
8o.  155  (dictum;  suit  was  compromised,  but 
attorney  was  not  discharged);  French  v. 
Cunningham  (1898)  149  Ind.  632,  49  N.  £. 
797  (attorney  employed  to  contest  a  will 
to  be  paid  a  stated  sum  is  successful) ; 
Dempsey  v.  Dourance  (1910)  151  Mo.  App. 
429,  132  S.  W.  33  (attorney  employed  to  de- 
fend an  action) ;  Shevalier  v.  Doyle  (1911) 
88  Neb.  660,  130  N.  W.  417  (attorney  em- 
ployed to  defend  client  for  a  stipulated  fee). 

Myers  v.  Crockett  (1856)  14  Xex.  257,  an 
attorney  employed  to  conduct  a  litigation 
for  a  stated  sum,  who  had  been  discharged 
before  the  conupletion  of  the  litigation 
and  who  thereupon  sued  for  the  stipu- 
lated compensation,  was  bv  the  jury  given 
a  verdict  for  the  value  of  the  services  which 
he  had  actually  performed.  Upon  an  appeal 
by  the  client  the  court  gives  reasons  for 
allowing  the  attorney  to  recover  the  full 
contract  price,  but  states  that  it  is  not  nec- 
essary to  decide  that  question,  since  the 
attorney  is  not  appealing. 

In  Philbrook  v.  Moxey  (1906)  191  Iffass. 
33,  77  N.  £.  520,  an  attorney  had  been  em- 
ployed to  effect  a  settlement  for  his  client. 
Subsequently  the  client  determined  to  liti- 
gate the  matter,  discharged  his  attorney, 
and  employed  others.  In  an  action  by  the 
attorney  for  the  contract  price,  a  recovery 
was  allowed  for  the  value  of  the  services 
actually  rendered  by  him  before  his  dis- 
charge. Upon  an  appeal  by  the  client  this 
was  sustained,  the  court  stating  that  though 
the  client  had  the  right  to  discharge  his 
attorney  at  any  time,  he  must  pay  for  the 
L.R.A.1917F. 


services  which  had  been  rendered  up  to  the 
time  of  such  discharge.  It  is  then  stated 
that  if  the  contract  between  the  client  and 
the  attorney  for  the  stated  compensation 
was  binding,  the  client  must  pay  damages 
for  its  breiMh. 

In  Henry  v.  Vanoe  (1901)  111  Ky.  72,  63 
S.  W.  273,  where  an  attorney  waa  employed 
by  an  heir  to  collect  a  sum  due  from  an 
estate  for  a  per  cent  of  the  amount  recov- 
ered, it  is  stated  that  an  attorney  dis- 
charged without  cause  after  he  has  entered 
upon  and  performed  part  of  the  services 
is  undoubtedly  "entitled  to  recover  at  least 
to  the  extent  of  the  value  of  the  services 
rendered.  But  generally  the  attorney 
should  be  relegated  to  an  action  to  recover 
on  quantum  meruit  where  he  has  been  pre- 
vented by  the  client,  or  other  facts  not  his 
fault,  from  fully  discharging  the  services 
contemplated  by  his  contract."  See  further 
as  to  this  case  infra,  text  to  notes  5  and  6. 

An  attorney  employed  to  collect  a  claim 
for  a  stated  fee,  payable  upon  certain  con- 
ditions, was  held,  in  Sulzbacher  v.  Wilkin- 
son (1880)  1  Tex.  App.  Civ.  Cas.  (White  & 
W.)  ooo,  entitled  to  recover  the  value  of  the 
services  rendered,  where  the  client  aban- 
doned the  method  decided  upon  for  the  col- 
lection of  the  claim  and  adopted  another 
course. 

See  Scobey  v.  Ross  (1854)  5  Ind.  445,  in- 
fra, note  10. 

See  Du  Bois  v.  New  York  (1904)  69  C.  C. 
A.  112,  134  Fed.  570,  infra,  note  30. 

But  see  Scheinesohn  v.  Lemonek,  infra, 
note  8. 
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cifie  provision  as  to  fees,*  also  where  the 
contract  provides  for  a  stipulated  fee,* 
or  a  percentage  contingent  upon  recov- 
ery.* 

In  one  case  *  involving  the  discharge  of 
attorneys  employed  by  an  heir  to  collect 
a  sum  due  from  an  estate,  compensation 
to  be  a  percentage  of  the  amount  col- 
lected, in  which  the  attorneys  were  dis- 
charged, the  court  says  that  ''the  ques- 
tion should  be  submitted  to  the  jury  as 
to  what,  under  the  circumstances,  would 
be  a  reasonable  compensation  to  appel- 
lees for  the  services  actually  rendered 
before  notice  of  their  discharge.  And  in 
estimating  such  value  the  jury  should 
consider  the  extent  of  services  rendered, 
and  those  to  be  rendered,  allowing  the 
contract  price,  abated  by  such  sum  as  is 
reasonably  represented  by  the  unper- 
formed part  of  the  labor."*  The  court 
then  takes  into  consideration  an  element 
which  seems  to  be  one  of  damages  pure- 
ly; it  states:  'In  this  connection  it 
would  be  proper  also  to  estimate,  in 
arriving  at  that  value,  the  fact,  if  it  was 
a  fact,  of  their  being  prevented  from 
accepting  employment  from  the  other 
side  by  reason  of  their  connection  with 
the  cause  of  appellant.  Should  the  fact 
on  another  trial  be  substantially  as 
shown  in  this  record,  then  the  following 
instruction  on  behalf  of  the  plaintiffs 
ought  to  be  given:  'If  the  jury  believe 
from  the  evidence  that  the  contract  sued 
on  was  fairly  and  understandingly  en- 
tered into  between  the  parties,  and  that 
defendant  without  cause  discharged 
plaintiffs  from  further  connection  with 
the  matter,  and  that  plaintiffs  continued 
to  hold  themselves  in  readiness  at  all 
times  to  continue  their  services  to  com- 
pletion, the  jury  will  find  for  the  plain^ 
tiffs  [the  agreed  compensation],  less  such 


proportion  of  that  sum  as  is  reasonably 
represented  by  the  labor  and  attention 
and  expense  that  would  have  been  re- 
quired of  plaintiffs  to  complete  their  un- 
dertaking, but  which  they  did  not  do.'** 

That  a  discharged  attorney  can  re- 
cover on  the  quantum  meruit  does  not 
necessarily  negative  his  right  to  other 
remedies.  The  right  to  other  remedies 
receives  consideration  below. 

Upon  a  suit  on  the  quantum  meruit, 
the  attorney  is  entitled  to  recover  what 
his  services  are  reasonably  worth;  the 
measure  of  recovery  is  not  the  benefit  to 
the  client.^ 

The  right  to  recover  on  a  quantum 
meruit  has  been  denied  in  an  action  by 
an  attorney  employed  to  collect  a  claim 
for  a  per  cent  of  the  amount  collected, 
and  who  was  discharged  before  he  had 
rendered  any  service  and  before  he  was 
given  a  reasonable  time  to  make  the  col- 
lection.* 

A  recovery  upon  the  contract  for  the 
work  done  before  discharge  has  been  al- 
lowed where  the  contract  was  severable 
and  there  had  been  a  partial  perform- 
ance before  discharge.* 
.  The  question  which  the  courts  do  not 
uniformly  answer  is  whether  there  is  a 
breach  of  contract  where  the  attorney 
has  been  discharged  without  cause  be- 
fore the  work  which  he  was  employed  to 
do  is  performed.  The  court  in  Martik 
V.  Camp,  ante,  402,  takes  the  position  that 
there  is  no  breach  of  contract  in  such  a 
case.  The  reasoning  by  which  the  court 
arrives  at  this  conclusion  is,  in  brief, 
this:  "That  the  client  may  at  any  time 
for  any  reason  or  without  any  reason 
discharge  his  attorney  is  a  firmly  estab- 
lished rule.  ...  If  the  client  has 
the  right  to  terminate  the  relationship 
of  attorney  and  client  at  any  time  with- 


•  Dempsey  v.  Dorrance  (1910)  151  Mo. 
App.  429,  132  S.  W.  33.  It  is  not  necessary 
in  such  a  case  for  the  attorney  to  wait  ub- 
til  the  case  in  which  he  is  employed  is  ended. 

sShevalier  v.  Doyle  (1911)  88  Neb.  560, 
130  N.  W.  417. 

See  Philbrook  v.  Moxey  (1906)  191  Iffass. 
33,  77  N.  E,  520,  note  1. 

4  Hall  v.  aunter  (1908)  167  Ala.  376,  47 
So.  155  (dictum) ;  French  v.  Cunningham 
(1898)  140  Ind.  632,  49  N.  E.  797;  Henry 
V.  Vance  (1901)  111  Ky.  72,  63  S.  W.  273. 

•  Henry  v.  Vance  (Ky.)  supra. 

•  This  part  of  the  discussion  is  approved 
in  the  subsequent  cases  of  Breathitt  Coal, 
Iron  &  Lumber  Co.  v.  Gregory  (1904)  25  Ky. 
L.  Rep.  1507,  78  S.  W.  148,  and  Goodin  v. 
Hays  (1905)  28  Ky.  L.  Rep.  112,  88  S.  W. 
1101. 

In  Joseph  ▼.  Lapp  (1904)  25  Ky.  L.  Rep. 
1875,  78  S.  W.  1119,  it  is  stated  that  an 
L.R.A.1917F. 


attorney  discharged  without  cause  after  he 
has  actually  performed  services  in  the  line 
of  his  employment  is  entitled  to  recover 
the  value  of  such  services. 

v  French  v.  Cunningham  (1898)  149  Ind. 
632,  49  N.  E.  797. 

tScheinesohn  v.  Lemonek  (1911)  84  Ohio 
St.  424,  96  N.  E,  913,  Ann.  Cas.  1912C,  737. 

»  An  attorney  employed  by  a  municipality 
to  collect  certain  claims  for  a  compensation 
of  a  certain  percentage  of  the  amount  col- 
lected was  held  entitled  to  commission  on 
all  claims  that  had  been  placed  in  judgment 
previous  to  hie  removal.  Morel  v.  New  Or- 
leans  (1857)   12  La.  Ann.  485. 

A  similar  decision  appears  in  Comman- 
deur  V.  Carrollton  (1860)  15  La.  Ann.  7; 
Bright  V.  Hewes  (1866)  18  La.  Ann.  666. 
Nothing  appears  as  to  cause  of  dismissal 
in  these  cases. 
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out  cause,  it  follows  as  a  corollary  that 
the  client  cannot  be  compelled  to  pay 
damages  for  exercising  a  right  which  is 
an  implied  condition  of  the  contract."  It 
is  unquestionably  true  that  the  power  of 
the  attorney  to  represent  his  client  may 
be  terminated  by  the  client  at  any  time 
without  cause,  just  as  the  power  of  an 
agent  to  represent  his  principal  may  be 
terminated  by  the  principal  unless  the 
agency  be  one  coupled  with  an  interest. 
But  this  power  thus  to  terminate  the 
attorney's  authority  must  be  distin- 
guished from  the  right  to  do  so.  If  the 
attorney  is  not  employed  for  a  definite 
time  nor  for  a  specified  purpose,  it  seems 
clear  that  the  power  to  terminate  the 
employment  corresponds  with  the  right 
to  do  so.  But  if  the  client  has  employed 
the  attorney  for  a  definite  time,  he  has 
negatived  this  right  by  his  contract. 
While  the  client  may  still  terminate  the 
authority  of  the  attorney  to  represent 
him,  he  has  breached  his  contract  in  do- 
ing so,  and  must  respond  for  the  breach. 
Tfiis  is  recognized  in  Martin  v.  Camp, 
for  the  court  there  limits  its  decision  to 
cases  of  employment  for  a  specified  pur- 
pose, expressly  excepting  therefrom  em- 
ployment "under  a  general  retainer  for 
a  fixed  period  to  perform  legal  services 
in  relation  to  matters  that  may  arise 
during  the  period  of  the  contract."  In 
case  of  an  employment  for  a  specified 


purpose^  the  same  result  seems  to  fol- 
low; that  is,  a  negativing  of  the  right 
to  terminate  the  employment  until  such 
purpose  is  accomplished  In  such  a  con- 
tract the  court  in  Mabtik  v.  Caup  holds 
there  is  an  implied  condition  that  the 
client  may  discharge  the  attorney  at  any 
time.  It  seems  that  such  an  implied  con- 
dition is  directly  contrary  to  the  agree- 
ment in  the  contract  employing  the  at- 
torney for  a  specified  purpose. 

The  court  in  Martin  v.  Camp,  how- 
ever, seemingly  limits  its  decision  to  a 
very  narrow  field,  for  it  is  stated  that 
"what  has  been  said  declaratory  of  the 
rule  that  the  attorney  is  limited  to  a  re- 
covery upon  a  quantum  meruit  does  not 
relate  to  a  case  where  the  attorney  in 
entering  into  such  a  contract  has  changed 
his  position  or  incurred  expense."  Just 
what  change  of  position  would  work  this 
result  is  not  stated  by  the  court,  but  it 
seems  that  an  attorney,  by  the  very  act 
of  accepting  employment,  has  changed 
his  position  in  that  he  thereby  disquali- 
fies himself  from  accepting  employment 
by  the  other  party. 

The  majority  of  courts  do  not  ag^ee 
with  the  conclusion  of  Martin  v.  Camp, 
but  hold  that  the  discharge  of  an  at- 
torney employed  for  a  specified  purpose, 
before  the  purpose  has  been  accom- 
plished, is  a  breach  of  the  contract,*'  at 
least    if    the    services   have  l^een    sub- 


10  Brodie  v.  Watkins  (1878)  33  Arlc  545, 
34  Am.  Rep.  49  (attorney  employed  to  proa* 
ecute  a  suit  under  an  agreement  that  he 
should  receive  a  per  cent  of  the  amount  col- 
lected);  Meyer  v.  Cantieny  (1889)  41  Minn. 
242,  42  N.  W.  1060  (attorney  employed  to 
secure  a  pardon  for  a  stipulated  sum); 
Shevalier  v.  Doyle  (1911)  88  Neb.  660,  130 
N.  W.  417  (attorney  employed  to  defend 
client  for  a  stipulated  price) ;  Dorshimer  v. 
Herndon  (1915)  98  Neb.  421,  153  N.  W. 
496,  154  N.  W.  207  (attorney  employed  to 
conduct  litigation  for  a  stipulated  sum); 
Carlisle  v.  Barnes  (1905)  102  App.  Div. 
573,  92  N.  Y.  Snpp.  917,  appeal  dismissed 
in  183  N.  Y.  567.  76  N.  E.  1090.  But  see 
New  York  cases,  infra,  note  30,  Scheinesohn 
V.  Lemonek  (1911)  84  Ohio  St.  425,  96  N.  E. 
913,  Ann.  Cas.  1912C,  737  (attorney  em- 
ployed to  collect  claim  for  a  per  cent  of  the 
recovery);  Smith  v.  Lipscomb  (1856)  13 
Tex.  532  (attorney  employed  to  render  per- 
sonal services  for  a  stated  sum);  Cyre  v. 
O'Neal  (1911)  —  Tex.  Civ.  App.  — ,  135  S. 
W.  253  (attorney  employed  to  defend  client 
for  a  stated  compensation) ;  Sessions  v. 
Warwick  (1907)  46  Wash.  165,  89  Pac.  482 
(attorney  employed  to  conduct  litigation 
for  a  stated  sum) ;  Such  v.  Bank  of  State 
(1903)  121  Fed.  202  (attorney  employed  to 
conduct  certain  litigation  and  in  event  of 
recovery  to  be  paid  a  per  cent  of  recovery). 

In  Mt.  Vernon  y.  Patton  (1879)  94  III 
L.K.A.1917F. 


65,  an. attorney  who  had  been  employed  by 
a  town  to  conduct  litigation  was  held  en« 
titled  to  recover  under  the  contract,  al« 
though  he  had  been  prevented  from  per- 
forming the  contract  by  the  officers  of  the 
town;  whether  the  full  contract  price  was 
recovered  is  not  stated. 

In  Scobey  v.  Ross  (1864)  6  I&d.  445,  at« 
tomeye  who  had  been  employed  to  collect 
a  judj^ent,  to  be  paid  a  stated  sum  from 
said  judgment  when  the  same  should  be 
collected,  and  who  had  collected  a  part  of 
the  judgment,  which  they  refused  to  pay  to 
the  client  upon  demand,  were  discharged 
and  other  attorneys  employed  to  collect  the 
judgment.  Subsequently  an  action  was 
brought  against  the  attorneys  first  em- 
ployed for  the  sum  of  money  thus  collected 
by  them.  In  this  case  it  is  stated  that, 
supposing  the  contracts  of  employment  of 
the  attorneys  valid,  but  broken  and  re- 
scinded, then  the  claim  of  the  attorneys 
would  only  be  for  a  reasonable  compensa- 
tion for  services  actually  performed,  with, 
perhaps,  damages  ior  the  breach  of  the 
contract.  It  is  held,  however,  that  that 
could  not  be  allowed  in  this  suit  because  of 
the  nature  of  the  pleadings.  The  court  in 
French  v.  Cunningham  (1898)  149  Ind.  632, 
49  N.  E.  797,  after  referring  to  this  case, 
says:  "It  is  clear  that  in  said  case,  if  the 
proper  pleading  had  been  filed,  that  the  at- 
torneys would  have  been  entitled  to  a  rea- 
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stantially  rendered,  only  a  small  residue 
remaining  to  be  performed.^^  This  is 
assumed  rather  than  decided  in  some 
eases  that  have  proceeded  upon  the 
theory  that  the  discharge  was  wrongful, 
and  allowed  the  attorney  to  recover  for 
the  breach." 

The'  discharge  of  an  attorney  without 
cause  before  he  has  performed  the  work 
which  he  was  employed  to  do,  being 
wrongful,  or  at  least  a  breach  of  con- 
tract, the  attorney  has  a  right  of  action 
therefor. 

If  the  attorney  accepts  his  discharge 
in  the  sense  of  waiving  any  claim  of 
breach  of  contract,  the  express  contract 


is  abrogated,  and  an  implied  contract 
arises  to  pay  him  the  reasonable  value 
of  the  services  rendered.**  But  it  is  not 
necessary  that  he  acquiesce  in  the  dis- 
charge in  this  sense.  He  may  bring  an 
action  in  damages  for  breach  of  the  con- 
tract.** 

According  to  some  courts,**  the  attor- 
ney has  practically  the  same  remedies 
that  a  discharged  servant  has:  (a)  He 
may  acquiesce  in  the  breach  and  sue  on 
a  quantum  meruit  for  the  value  of  his 
services  to  the  date  thereof;  (b)  he  may 
wait  until  the  ^end  of  the  term,  then  sue 
for  the  agreed  compensation;  (c)  or  he 
may  sue  at  once  for  damages.     Other 


Bonable  eompeiuiation  for  their  Mrvices  in 
said  cause  in  the  oollection  of  said  $200  and 
damages  for  any  breach  of  the  contract  by 
the  ellent." 

See  Philbrook  v.  Mozey  (1906)  191  Mass. 
33,  77  N.  E.  520,  supra,  note  1. 

An  attorney  employed  by  heirs  to  recov- 
er their  share  in  an  estate  for  a  percentage 
of  the  recovery,  who  has  failed  to  recover 
in  an  action  brought  by  him,  is  not  oititled 
to  a  share  adjudged  to  his  clients  in  a  sub- 
sequent action  after  he  had  been  prevented 
by  his  clients  from  further  prosecuting  their 
demand.  Johnston  v.  Cutchin  (1903)  133 
N.  C.  119,  45  S.  E.  522.  It  is  stated,  how- 
ever, that  he  may  have  his  remedy  against 
his  clients  by  a  civil  action. 

While  the  court  in  Henry  v.  Vance  (1901) 
111  Ky.  7S,  63  S.  W.  273,  regards  it  as  a 
right  of  a  elient  to  dismiss  the  attorney  at 
any  time^-  in  a  case  of  dismissal  of  an  at- 
torney employed  for  a  specified  purpose  be- 
fore that  purpose  has  oeen  accomplished, 
the  court  states  that  in  such  a  case  "general* 
)y  the  attorney  should  be  relegated  to  an 
action  to  recover  on  quantum  meruit."  But 
in  fixing  the  recoveiy  some  elements  were 
allowed  in  this  ease  which  are  elements  of 
damages,  and  it  is  stated  near  the  olose 
of  the  opinion  that  *'the  measure  of  dam- 
ages may  be,  and  frequently  in  such  cases 
is,  difficult  to  establish.  ...  As  to 
what  would  be  the  resulting  damages  from 
such  breach,  where  the  action  is  for  a 
breach  of  the  contract,  would  necessarily  de- 
pend upon  the  circumstances  of  the  par- 
ticular case." 

11  MacKie  v.  Howland  (1894)  3  App.  D.  C. 
461. 

An  attorney  employed  to  do  the  necessary 
legal  work  in  connection  with  the  consoli- 
dation of  certain  corporations,  who  was 
found  to  have  substantially  performed  the 
services  for  which  he  was  employed,  was 
held  entitled  to  recover  the  compensation  in 
Eastman  v.  Blackledge  (1912)  171  111.  App. 
404,  although  he  had  not  performed  the 
legal  services  in  connection  "with  the  pur- 
chase of  the  property  of  one  of  the  com- 
pany, 'because  not  permitted  to  do  so  by 
one  of  the  persons  in  charge. 

In  Kent  v.  Fishblade  (1915)  247  Pa, 
L.R.A.1917P. 


361»  93  Atl.  509,  an  attorney  employed  to 
conduct  a  litigation  for  a  percentage  of  the 
amount  involved  was  held  entitled  to  re- 
cover the  contract  price,  although  dis- 
charged, where  it  appeared  that  before  he 
was  discharged  he  had  procured  an  offer  of 
settlement  which  would  practically  have 
given  his  client  all  she  claimed. 

Where  the  work  for  which  the  attorney 
has  been  employed  has  been  completed,  he 
is  entitled  to  the  agreed  compensation. 
Bermant  v.  Keveney  (1915)  88  Misc.  527, 
150  N.  Y.  Supp.  949,  affirmed  in  (1915)  170 
App.  Div.  898,  154  N.  Y.  Supp.  1111,  hold- 
ing an  attorney  who  had  been  employed 
upon  a  contingent  fee  to  collect  a  claim 
against  the  street  railway  company  for 
interference  with  easements,  and  who  had 
secured  an  offer  from  the  street  railway 
company  and  submitted  it  to  his  client,  ad- 
vising against  the  acceptance  thereof,  en- 
titled to  his  commission  where  the  client 
thereafter  discharged  him  and  subsequently 
accepted  the  offer. 

USee  particularly  Bartlett  v.  Odd  Fel- 
lows' Sav.  Bank  (1889)  79  CaL  218,  12  Am. 
St.  Rep.  139,  21  Pac.  743,  infra,  note  25. 

iSShevalter  v.  Doyle  (1911)  88  Neb.  660, 
130  N.  W.  417. 

See  also  cases  of  recovery  in  quantum 
meruit,  supra,  notes  1  et  seq» 

14  In  French  v.  Cunningham  (1898)  149 
Ind.  632,  49  N.  E.  797,  an  action  by  the  at- 
torney upon  a  quantum  meruit  for  the 
reasonable  value  of  his  services,  the  dis- 
missal of  the  attorney  is  stated  to  be 
wrongful,  and  he  is  entitled  to  recover  on 
the  quantum  meruit,  ''or  he  may  sue  upon 
the  contract  for  the  breach  thereof,  and  the 
measure  of  damages  is  the  amount  that  will 
compensate  him,  which  will  include  the 
reasonable  value  of  his  work,  as  well  as  his 
loss,  if  any,  on  account  o£  not  being  al- 
lowed to  complete  the  same." 

See  Philbrook  v.  Moxey  (1906)  191  Mast. 
38,  77  N.  E.  620,  note  1. 

And  see  cases  cited  in  notes  18-26,  infra, 
which  sustain  actions  in  damages. 

"Weil  V.  Finneran  (1902)  70  Ark.  509, 
69  S.  W.  810  (attorney  employed  by  an 
heir  to  collect  her  share  in  the  estate  of  an- 
cestor on  a  percentage  basis). 


4X0 


ANNOTATION— ATTORNEY— REMEDY  FOR  DISCHARGE. 


courts  hare  denied  the  right  to  recover 
as  for  constructive  service.^^  Some  cases 
have  allowed  a  recovery  of  the  agreed 
compensation  on  the  theory  that  this  is 
the  onlv  method  of  compensating  the  at- 
torney." 

As  just  stated,  an  attorney  employed 
for  a  specific  purpose  who  has  been  dis- 
charged may  sue  at  once  for  breach  of 
the  contract.^'  The  measure  of  damages 
is  in  some  cases  held  to  be  the  full  con- 
tract price  agreed  upon.^®  In  the  case 
of  an  attorney  employed  to  collect  a 
claim  for  a  per  cent  of  the  recovery,  he 
has  been  held  entitled  to  the  agreed  com- 
pensation if  he  establishes  the  collecta- 
bility  of  the  claim.*® 

It  is  pointed  out  in  one  case*^  that 
while  ordinarily  the  measure  of  damages 
for  breach  of  contract  is  the  actual  loss 
sustained,  not  the  whole  contract  price, 
where  from  the  nature  of  the  contract 
no  possible  mode  is  left  for  ascertaining 
the  damage  unless  the  price  agreed  upon 
be  accepted  as  such  measure,  the  price 
must  be  accepted  from  necessity. 

In  another  case**  holding  that  if  the 
attorney  establishes  the  collectability  of 
the  claim  he  is  employed  to  collect,  he  is 
entitled  to  recover  the  full  contract  price, 
the  court  states  with  reference  to  the 
measure  of  damages  that  ''no  rule  seems 
wholly  free  from  objection.  The  attor- 
ney [in  this  case]  had  performed  no 
service;  hence  the  rule  of  quantum 
meruit  does  not  apply;  nor  does  it  appear 


that  the  defendant  had  been  in  any  way 
benefited.  But  the  value  of  the  at- 
torney's anticipated  services  had  been 
fixed  by  the  agreement  of  the  parties. 
In  the  absence  of  any  other  ascertained 
rule  of  damages,  why  may  not  this  sum 
be  taken  as  the  one  nearest  in  contempla- 
tion of  the  parties,  and  the  one  nearest  a 
fair  solution?  The  majority  think  it  is, 
and  that  a  recovery  on  that  basis,  prop- 
erly ascertained,  might  attain  a  result 
not  involving  injustice  and  at  the  same 
time  afford  reasonable  recompense  to  the 
party  who,  by  the  wrong  of  the  other 
party,  has  lost  the  advantage  of  a  valu- 
able contract." 

Under  a  Code  provision  that  no  per- 
son can  recover  a  greater  amount  in  dam- 
ages for  the  breach  of  an  obligation  than 
he  could  have  gained  by  the  full  per- 
formance, an  attorney  who  has  agreed  to 
defend  a  criminal  prosecution  for  a 
stated  sum  and  furnish  physician,  detec- 
tives, and  help  when  necessary,  cannot 
recover  where  there  is  no  evidence  of  the 
necessary  expenditures  in  this  regard,  as 
the  sum  that  would  remain  is  merely 
conjectural,** 

In  some  jurisdictions  in  which  the  dis- 
charged attorney  is  held  to  have  the 
options  mentioned  above,  when  he  has 
selected  an  action  by  way  of  damages 
for  breach  of  contract,  the  damages  he 
may  recover  are  not  always  clearly 
stated.** 

The  right  of  an  attorney  employed  for 


M  Henry  v.  Vance  (1901)  111  Ky.  72,  63 
S.  W.  273. 

n  See  text  to  notes,  21,  22  and  26,  infra. 

WWeil  v.  Finnerman  (1902)  70  Ark.  609, 
69  S.  W.  310;  Scheinesohn  v.  Lemonek 
(1911)  84  Ohio  St.  425,  95  N.  E.  913,  Ann. 
Cas.  1912C,  737. 

Although  it  is  expressly  stated  in  Henry 
V.  Vance  (Ky.)  supra,  that  a  client  has  the 
right  to  discharge  his  attorney  at  any  time 
without  cause,  in  other  parts  of  the  opin- 
ion such  a  discharge  is  treated  as  a  breach 
of  the  contract.  The  right  to  discharge  is 
apparently  treated  as  going  to  the  repre- 
sentative capacity  only. 

In  Such  V.  Bank  of  State  (1903)  121  Fed. 
202,  upon  a  motion  for  an  order  of  substi- 
tution of  attorney,  in  which  the  attorney 
superseded  had  a  contract  by  which  he  was 
to  prosecute  the  cause  and  in  the  event  of 
final  recovery  was  to  be  paid  a  certain  per- 
centage of  the  proceeds,  the  court  states 
that  "by  insisting  that  another  attorney 
shall  now  be  substituted,  plaintiff  is  pre- 
sumably breaking  that  contract,  and  in  the 
proper  way  and  at  the  proper  time  the  at- 
torney will  presumably  have  an  opportunity 
to  recover  damages  for  that  breach.  It 
would,  therefore,  be  improper  upon  this 
application  to  fix  compensation  for  services 
actually  rendered  to  date,  upon  any  con- 1 
L.R.A.1917F. 


sideration  of  the  future  course  of  the  liti- 
gation. No  doubt,  upon  assessment  of  dam- 
ages for  breach  of  contract,  the  tribunal 
which  disposes  of  the  question  will  deduct 
from  the  amount  awarded  to  the  attorney, 
should  he  be  held  entitled  to  recover,  the 
sum  already  paid  him  as  retainer,  and  now 
to  be  paid  as  a  condition  for  order  of  substi- 
tution." 

wWebb  V.  Trescony  (1888)  76  Cal.  621, 
18  Pac.  796  (attorney  employed  to  defend 
a  certain  action  for  a  stipulated  sum). 

In  Graut  v.  Langley  (1901)  34  Misc.  776, 
68  N.  Y.  Supp.  820,  it  is  stated  that  where 
an  attorney  is  retained  for  a  particular  case 
and  is  discharged  without  cause,  the  meas- 
ure of  damage  is  ordinarily  the  stipulated 
compensation. 

20  Scheinesohn  v.  Lemonek  (1911)  84 
Ohio  St.  424,  95  N.  E.  913,  Ann.  Cas.  1912C, 
737.  Such  right  does  not  depend  on  whether 
the  claim  is  afterwards  in  fact  collected  by 
someone  else.  Proof  of  such  fact  might 
establish  the  collectability  of  the  claim,  but 
it  is  not  essential  to  plaintiff's  right  to  re- 
cover. 

81  Webb  V.  Trescony  (Cal.)  supra. 

ss  Scheinesohn  v.  Lemonek   (Onio)  supra, 

MNewmire  v.  Ford  (1913)  22  Cal.  App, 
712,  136  Pac.  504. 

MWeil  V.  Finneran   (1902)   70  Ark.  509, 
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m  specified  purpose  to  reeorver  the  agreed 
eompensation  has  been  affirmed  in  other 
eases  which  apparently,  although  not 
clearly^  rest  Q]ion  the  theory  of  dam- 
age.^ The  theory  of  these  eases  is  well 
stated  in  an  action  by  an  attorney  em- 
ployed to  secure  a  pardon  for  his  client's 
son,  who  was  discharged  before  the  par- 
don was  granted,  to  recover  the  stipu- 
lated eompensation.'^  It  is  stated  that 
the  attorney  is  'Entitled  to  the  benefits 
of  this  particular  contract,  and  not  mere- 


ly ta  reeover  the  value  of  such  seryiees 

as  he  had  then  rendered,  estimated  with- 
out regard  to  the  agreed  eompensation. 
Just  what  he  would  be  required  to  do  to 
aceomplish  the  contemplated  result,  the 
extent  of  the  service  that  might  be  in- 
volved, was  indefinite  and  uneertaiB  when 
the  contract  was  entered  into.  It  might 
prove  to  be  more  or  less  than  was  then 
anticipated.  He  assumed  the  risk  of 
that,  and  the  stipulated  compensation, 
contingent   upon    his   success,   was   the 


60  S.  W.  310.  The  court  does  not  go  into 
the  question  of  damages,  as  it  was  not 
neiressary  under  the  state  of  the  pleadings 
in  this  case,  but  in  the  course  of  the  opin- 
ion the  case  of  Van  Wiakle  v.  Satterfield 
(18»4)  68  Axk.  021,  28  L.R.A.  853,  25  S.  W. 
1113,  a  case  involvios  a  servant,  is  referred 
to,  and  a  citation  given  therefrom  to  the 
effect  that  upon  such  a  suit  the  discharged 
servant  **can  recover  the  damages  which  he 
has  sustained  down  to  the  day  of  the  trial, 
which  is  limited  to  a  compensation  for  the 
injury  suffered  by  the  breach  of  the  con- 
tract. The  loss  of  the  wages  which  his  em- 
ployer agreed  to  pay  him  constitutes  the 
injury.  What  therefore  he  has  suffered  by 
reason  of  the  loss  of  the  wages,  as  a  rule, 
is  the  amount  of  the  damages  he  is  entitled 
to  recover.** 

Upon  a  second  appeal  of  this  case  (1006) 
78  Ark.  87,  93  8.  W.  568,  an  instruction  to 
the  effect  that  the  attorney  is  entitled  to  re- 
cover sums  expended  by  him  which  the 
client  had  promised  to  repay,  and  Is  also 
''entitled  to  recover  damages  for  a  breach 
of  his  cojitraet  of  employment  in  any  sum 
which  the  jury  may  feel  warranted  from  the 
evidence  in  awarding  to  him,"  not  exceeding 
the  sum  claimed,  was  held  to  correctly  state 
the  law. 

asBartlett  v.  Odd  Fellows'  Sav.  Bank 
aS80)  70  Cal  218,  12  Am.  St.  Bep.  130,  21 
Pac.  743  (attorney  employed  to  conduct  a 
suit,  the  compensation  to  defend  upon  the 
amount  of  recovery).  It  is  stated  that  if  the 
client  by  hif:  wrongful  conduct  prevents 
the  performance  of  acts  which  would  entitle 
the  attorney  to  a  specific  recompense,  "it 
would  seem  that  such  amount  and  interest 
from  the  time  they  became  due  may  be  re- 
covered in  an  action  which  seta  forth  such 
a  state  of  facts."  The  principal  question 
involved  in  this  case,  however,  as  shown  by 
the  points  made  for  a  reversal  of  the  judg- 
ment, was  as  to  the  Statute  of  Limita- 
tions; that  is,  whether  the  attorney's  right 
of  action  accrued  at  the  time  of  the  dis- 
charge or  at  the  time  of  the  acquisition  of 
the  monev  bv  the  client. 

Crye  v.*  O'Neal  (1011)  —  Tex.  Civ.  App. 
— ,  135  S.  W.  253;  Sessions  v.  Warwick 
(1007)  46  Wash.  165,  80  Pac.  482. 

In  Smith  v.  Lipscomb  (1855)  13  Tex.  532, 
where  an  attorney  employed  to  render  pro- 
fessional services  for  a  stated  sum  had  been 
discharged  before  completing  his  service, 
and  was  suing  for  the  agreed  compensation, 
the  court,  in  holding  him  entitled  to  recover 
L.R.A.1017F. 


states  that  the  rule  is  well  established  "that 
where  a  party  in  whose  favor  something  is 
to  be  done  in  consideration  of  his  promise 
.to  pay  a  certain  sum  of  money  to  another 
prevents  that  performance,  and  the  other  is 
not  in  default,  the  money  may  be  recovered 
as  if  the  act  had  been  performed." 

An  attorney  employed  to  recover  laud  for 
a  fee  contingent  upon  success  was  held  en- 
titled to  recover  the  fee  in  Kersey  v.  Gar- 
ton  (1883)  77  Mo.  645,  where  he  was  pre- 
vented from  completing  his  contract  by  his 
client  dismissing  the  suit. 

It  is  stated  in  MeBlhinney  v.  Kline  (1878) 
6  Mo.  App.  04,  that  an  attorney  retained  for 
a  particular  case  who  does  work  and  la  dis- 
charged without  fault  on  his  part  may  re- 
cover the  price  agreed  upon  for  the  work, 
the  court  stating  that  that  is  the  only 
measure  of  damages,  as  the  nature  of  the 
engagement  exempts  the  case  from  the  rule 
by  which  the  contract  price  in  ordinary 
cases  of  aervice  is  made  merely  prima  facie 
evidence.  The  attorney,  however,  was  not 
discharged  in  this  case,  but  the  suit  waa 
compromised. 

An  attorney  who  had  been  employed  to 
recover  certain  overcharges  on  customs 
from  the  United  States  government  for  a 
percentage  of  the  recovery  was  held  entitled 
to  the  agreed  percentage^  although  the 
client  failed  to  furnish  him  the  data  re- 
quired to  enable  him  to  present  the  claim, 
and,  repudiating  the  contract  with  the  at- 
torney, employed  another  attorney  to  prose- 
cute and  collect  the  claim,  in  Carlisle  v. 
Barnes  (1006)  102  App.  Div.  573.  02  N.  Y. 
Supp.  017.  A  motion  to  dismiss  an 
appeal  from  the  judgment  in  this  case 
to  the  court  of  appeals  on  the  ground 
that  the  appeal  had  been  taken  pursuant  to 
an  order  of  the  judge  of  the  court  of  ap- 
peals granting  permission  to  appeal,  and 
that  said  order  had  been  thereafter  vacated 
by  the  court,  was  granted  (1000)  183  N.  Y. 
567,  76  N.  E.  1090.  Whether  this  case 
comes  within  the  exception  that  is  noted  in 
Martin  v.  Camp,  ante,  402,  as  to  where  the 
attorney  has  changed  his  position  or  in- 
curred expense  is  not  clear.  If  it  does 
not,  it  can  no  longer  be  regarded  as  the 
law. 

See  Bermant  v.  Keveney  (1915)  88  Misc. 
527,  150  N.  Y.  Supp.  040,  note  11,  and  Myers 
V.  Crockett  (1855)  14  Tex  257,  note  1, 
supra. 

»  Moyer  v.  Cantieny  (1880)  41  Minn.  242, 
42  N.  W.  1060. 
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consideration.  This  agreed,  an  entire 
price  was  not  for  doing  this  or  that 
specific  thing,  but  for  doing  all  that 
should  be  done  to  secure  the  results.  If, 
upon  the  eve  of  success,  or  at  any  time 
after  the  plaintiff  entered  upon  the  un- 
dertaking, the  other  party  assumed  to 
put  an  end  to  the  contract,  it  would  be 
impossible  to  justly  measure  the  plain- 
tiff's damages  by  any  apportionment  of 
the  sum  agreed  upon.  He  was  not  only 
entitled  to  compensation  for  what  he  had 
done,  measured  by  the  nature  and  terms 
of  the  contract,  but  he  was  entitled  ei- 
ther to  be  allowed  to  perform  it,  and 
thus  to  secure  the  agreed  sum,  or  else  to. 
be  indemnified  for  not  being  allowed  to 
do  so.  It  might  be  that  what  he  had  al- 
ready done  was  sufficient,  and  that  with- 
out other  efforts  the  pardon  would  have 
been  granted,  although  he  did  not  in  fact 
cease  his  efforts.  In  any  view  of  the 
case,  no  other  reasonable  and  adequate 
measure  of  damages  could  have  been  ap- 
plied than  the  stipulated  compensation." 
The  doctrine  of  constructive  service 
has  been  applied  to  sustain  a  recovery 


of  the  contract  price.  Thus,  ii  has  been 
held  that  an  attorney  whose  compensar 
tion  is  agreed  as  a  per  cent  of  the  t6* 
covery  may  hold  himself  continually 
ready  to  serve  and  in  case  of  a  recovery 
claim  the  whole  compensation  agreed  up- 
on less  any  expenses  he  would  necessarily 
have  incurred  in  oompleting  perform- 
ance." 

Where  the  attorney's  compensation  is 
based  upon  the  amount  recovered  in  the 
suit,  recovery  of  the  contract  price  can- 
not be  had  before  the  amount  of  the 
client's  recovery  has  been  ascertained.** 
In  case  of  a  contract  specifying  a  stated 
sum  without  reference  to  the  outcome  of 
the  suit,  an  attorney  who  has  at  all  times 
been  ready  and  willing  to  perform  may 
recover  the  agreed  compensation  without 
reference  to  the  outcome  of  the  suit.** 

A  few  cases  hold  to  the  rule  applied  in 
Mabtin  v.  Cahp,  ante,  402,  that  a  client 
has  a  right  at  any  time  to  dismiss  an  at- 
torney employed  for  a  special  purpose, 
without  committing  a  breach  of  con- 
tract.** Some  eases  limit  this  to  a 
dismissal  before  the  litigation  has  sub- 


«7Brodie  v.  Watkins  (1878)  33  Ark.  546, 
34  Am.  Rep.  40.  The  court  here  states  that 
''the  value  of  the  legal  services  proper  will 
not  be  apportioned;  but  whilst,  upon  the 
one  hand,  the  attorney  will  not  be  put  upon 
the  quantum  meruit,  he  ought  not  to  re- 
cover more  than  he  would  have  made  if  he 
had  gone  on  with  the  case.  His  time,  how- 
ever, does  not  belong  wholly  to  his  client, 
and  no  deduction  can,  in  ordinary  eases,  be 
justly  made  on  the  presumption  that  it  was 
wholly  occupied  in  other  professional  busi- 
ness. 8uch  a  case  might  perhaps  be  made 
out,  but  it  would  be  exceptional,  and  stand 
upon  its  own  circumstances."  In  this  case 
the  amount  on  which  the  attorneys'  fees 
were  to  be  based  had  been  collected  by  other 
attorneys,  who  continued  the  case  after  the 
plaintiff  had  been  discharged.  He  was  al* 
lowed  to  recover  the  agreed  per  cent  less  a 
proper  deduction  made  for  expenses  which 
he  would  necessarily  have  incurred. 

Attorneys  who  had  been  employed  to 
prosecute  a  claim  against  a  foreign  govern- 
ment were  held  entitled  to  the  agreed  com- 
pensation in  MacKie  v.  Howlana  (1894)  3 
App.  D.  C.  461,  although  a  short  time  before 
success  crowned  their  efforts  their  power  of 
attorney  was  revoked.  The  court  states 
that  if  the  principal  could  revoke  the  power 
of  attorney,  he  certainly  could  not  thus 
abrogate  the  contract  or  escape  the  liability 
that  had  been  incurred  under  the  contract 
when  the  stipulated  services  had  all  been 
substantially  rendered  and  the  attorney  was 
ready,  willing,  and  able  to  complete  the 
small  residue  of  the  contract  that  remained 
to  be  performed. 

28WeU  V.  Fixmeran  (1902)  70  Ark.  609, 
69  S.  W.  310. 
L.R.A.1917F. 


SO  Dorshimer  v.  Herndon  (1915)  98  Neb. 
421,  153  N.  W.  496,  154  N.  W.  207;  CantreU 
V.  Chism  (1867)  6  Bneed  (Tenn.)  116  (at- 
torney employed  to  defend  a  criminal 
prosecution;  dictum). 

BORoake  v.  Palmer  (1907)  119  App.  Div. 
64,  103  N.  Y.  8upp.  862  (attorney  employed 
to  sue  a  claim  for  a  per  cent  of  recovery) ; 
Re  Rosedale  Ave.  (1916)  219  N.  T.  192,  114 
N.  E.  49;  Louque  v.  Dejan  (1911)  129  La. 
519,  38  L.R.A.(N.S.)  389,  66  So.  427.  See 
cases  cited  in  notes  81-34,  infra. 

The  court  in  Ronald  v.  Mutual  Reserve 
Fund  Life  Asso.  (1887)  30  Fed.  228,  does 
not  clearly  d^ne  the  rights  of  an  attorney 
employed  to  collect  a  life  insurance  policy 
for  a  percentage  of  the  recovery,  where  he 
had  been  supplanted  by  .another.  The 
opinion  was  rendered  on  a  motion  to  substi- 
tute attorneys,  and  the  court  states  that 
contracts  for  contingent  fees  do  not  pre- 
vent the  client  from  changing  attorneys,  nor 
give  the  original  attorney  an  absolute  con- 
trol of  the  litigation  to  the  end.  Continuing, 
the  court  states:  "The  agreement  should  be 
regarded  as  providing  for  the  mode  of  com- 
pensation only,  and  subject  to  such  reason- 
able changes  and  provisions  as  subsequent 
circumstances  may  make  proper.  The  attor- 
ney has  a  lien  upon  the  papers  in  his  posses- 
sion for  his  contingent  fees,  in  case  of  final 
recovery,  to  the  extent  of  the  proportion  of 
services  already  rendered-''  The  court  then 
states  that  the  motion  for  substitution 
should  be  granted  upon  a  stipulation  being 
filed  with  an  order  entered  herein  declaring 
the  present  attorney's  lien  pro  rata  upon 
any  moneys  or  judgment  hereafter  recov- 
ered, "to  the  extent  that  may  be  hereafter 
determined." 
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stantially  been  completed.'^  Upon  snch 
dismissal  the  client  is  liable  for  the  rea- 
sonable value  of  the  services  perf  ormed,'* 
and  only  for  such  reasonable  value.''  It 
has  been  held  that  the  terms  of  the  orig- 
inal contract  do  not  furnish  the  meas- 
ure of  the  reasonable  value  of  the  serv- 
ices thus  partly  performed.*^ 


III.  Etnplaynhent  far  specified  time* 

It  has  been  held  that  an  attorney  em- 
ployed for  a  fixed  time  cannot  be  dis- 
charged without  cause  before  the  expira- 
tion of  that  time  without  committing  a 
breach  of  the  contract.'*  It  is  assumed 
in  other  cases  dealing  with  the  dismissal 


In  Dubois  v.  New  York  (1904)  69  C.  C.  A. 
112»  134  Fed.  570,  where  a  litigant  who  had 
moved  for  a  substitution  of  attorney  was 
required  to  pay  the  attorneys  originally  em- 
ployed a  fair  and  reasonable  compensation 
for  the  services  actually  rendered  and  dis- 
bursements made  by  them  as  a  condition  of 
eubfltitution.  The  appellate  court  in  affirm- 
ing this  judgment  states  that  although  the 
litigant  had  an  undoubted  right  to  change 
his  attorneys,  it  should  be  upon  condition 
that  he  pay  them  fair  remuneration  for 
services  already  performed.  Continuing,  the 
court  states  that  the  agreement  here  was 
that  the  attorneys  should  receive  a  con- 
tingent  fee  dependent  upon  ultimate  sueoess. 
If  permitted  to  discharge  them  with- 
out condition,  the  complainant  would  de- 
prive them  of  the  opportunity  to  earn  the 
contingent  fee  and  leave  them  dependent 
upon  the  efforts  of  other  counsel,  in  whose 
selection  they  have  had  no  participation, 
thus  leaving  them  practically  remedilees. 
It  does  not  appear  whether  the  attorneys  or 
the  litigant  appealed. 

91  Pariah  v.  McGowan  (1012)  39  App.  D. 
C.  184  (dictmn;  attorney  employed  to  prose- 
c!ute  a  claim  upon  a  per  cent  of  the  re* 
covery) ;  see  MacKie  v.  Howland,  supra, 
note  11. 

89  Parish  v«  McGowan  (D.  C.)  supra. 

MRoake  v.  Palmer  (1907)  119  App.  Div. 
64,  103  N.  Y.  Supp.  862.  In  this  case  an 
attorney  was  employed  to  collect  a  claim. 
After  suit  had  been  brought  and  issue 
joined,  the  attorney  at  the  instance  of  the 
client  gave  a  substitution.  Subsequently  he 
brought  an  action  for  his  agreed  percentage 
of  the  claim.  There  was  no  evidence  that 
any  amount  had  ever  been  realized  upon  the 
claim.  The  90urt  states  that  the  attorney 
did  not  make  out  a  cause  of  action  upon  the 
contract.  "The  intention  of  the  parties  is 
not  that  the  attorney  absolutely  and  in  any 
event  should  receive  as  compensation  one 
quarter  of  the  amount  of  the  claim.  .  .  . 
The  contract  does  not  intend  that  if  there 
be  a  'substitution  therein,*  then,  irrespective 
of  any  realization  upon  the  claim,  the  plain- 
tiff should  receive  absolutely  and  in  any 
event  one  fourth  of  the  amount  of  the 
claim,  but  that  provision  is  likewise  con- 
ditional upon  collection  upon  the  claim.'* 
The  court  then  cites  from  Tenney  v.  Berger 
(1883)  93  N.  Y.  524,  45  Am.  Rep.  263,  to 
the  effect  that  a  client  may  discharge  his  at- 
torney arbitrarily  without  any  cause  at  any 
time  and  be  liable  to  pay  him  "only  for  the 
services  which  he  has  rendered  up  to  the 
time  of  his  discharge.'*  The  foregoing  state- 
ment in  Tenney  v.  Berger  is  obiter.  In  that 
case  an  attorney  who  had  withdrawn  from 
L.R.A.1917F. 


a  case  because  of  dissatisfaction  with 
another  attorney  employed  was  suing  to  re- 
cover for  legal  services  rendered;  there  was 
no  question  of  discharge  by  the  client. 

In  Johnson  v.  Ravitch  (1906)  113  App. 
Div.  810,  99  N.  Y.  Supp.  1059,  upon  a  motion 
made  to  substitute  attorneys,  the  super- 
seded attorney  having  a  contract  by  which 
he  was  to  receive  a  percentage  of  the  re- 
covery, the  court  fixed  the  amount  to  be 
paid  the  superseded  attorney  at  the  value  of 
his  services.  Upon  the  appeal  it  is  stated 
that  if  the  order  be  reversed  it  can  only  be 
on  the  ground  that  the  amount  allowed  is 
too  small,  and  it  is  further  stated  that  ''as 
to  his  contract,  it  is  at  an  end,  for  the  law 
will  not  permit  him  to  be  paid  for  services 
which  he  does  not  perform." 

In  Powers  v.  Rich  (1898)  184  Pa.  325,  39 
Atl.  62,  an  action  by  an  attorney  employed 
to  conduct  litigation  who  had  been  dis- 
charged before  the  end  of  the  litigation,  to 
recover  the  reasonable  value  of  his  services 
on  the  theory  that  he  had  performed  the 
entire  work,  the  trial  court  ruled  that  he 
could  only  recover  the  value  of  the  services 
he  actually  performed  before  his  discharge 
upon  an  appeal  by  the  client  from  a  judg- 
ment against  him.  A  verdict  for  the  attor- 
ney under  this  charge  was  affirmed  by  the 
supreme  court  upon  an  appeal  by  the  client. 

See  Kent  v.  Kishblate,  supra,  note  11. 

Friedman  v.  Mindlin  (1915)  91  Misc.  473, 
155  N.  Y.  Supp.  295,  holding  to  the  con- 
trary, must  be  regarded  as  overruled. 

If  the  attorney  who  has  filed  a  lien  on 
an  award  which  he  was  employed  to  recover 
at  a  percentage  of  the  recovery  makes  no 
attempt  to  prove  the  value  of  his  services  to 
the  date  of  the  discharge,  the  entire  award 
will  be  paid  to  the  client.  Re  Rosed  ale  Ave. 
(1916)  219  N.  Y.  192,  114  N.  £.  49. 

M  Parish  v.  McGowan   (B.  C>  supra. 

SSHorn  v.  Western  Land  Asso.  (1876)  22 
Minn.  233;  Orphan  Asylum  v.  Mississippi 
M.  Ins.  Co.  (1835)  8  La.  181. 

In  Price  v.  Western  Loan  ft  Sav.  Co. 
(1909)  35  Utah,  379,  100  Pac.  677,  19  Ann. 
Cas.  589,  an  attorney  employed  by  a  loan 
association  upon  a  monthly  salary  sued  the 
loan  association  upon  a  discharge,  upon  a 
quantum  meruit,  and  recovered  the  differ- 
ence between  the  value  of  his  services  and 
the  salary  which  had  been  paid  him.  In 
reversing  this  judgment,  the  court  states 
that  when  the  discharge  of  an  attorney  is 
without  cause,  the  attorney  may  recover 
for  the  services  "already  performed  by  him 
under  his  contract  of  employment."  It  is 
then  stated  that  in  this  case  the  attorney 
had  been  paid  the  contract  price  for  his 
services. 
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of  an  attorney  employed  for  a  stated 
time  that  such  a  dismissal  is  wrongful.'® 
It  has  been  held  that  an  attorney  thus 
discharged,  who  has  entered  upon  the 
performance  of  his  contract  and  con- 
tinued during  the  period  thereof  ready 
and  willing  to  perform,  and  who  does 
not  by  any  act  or  engagement  incom- 
patible therewith  incapacitate  himself 
from  its  performance,  may  recover  the 
stipulated  sum  agreed  upon  as  compen- 


sation for  his  services.'^  A  recovery  of 
the  entire  sum  agreed  upon  has  been  al- 
lowed without  reference  to  the  ability 
and  willingness  to  complete  the  term  of 
service.**  An  action  in  damages  for  a 
breach  of  an  agreement  by  a  bank  to  em- 
ploy an  attorney  for  a  year  has  been 
sustained  where  the  attorney  was  dis- 
charged without  cause  about  a  month 
after  the  beginning  of  the  year.'* 


86  Dixon  V.  Volunteer  Co-op.  Bank  (1913) 
213  Mass.  345,  100  N.  E.  655. 

87  Horn  V.  Western  Land  Asso.  (1875)  22 
Minn.  233. 


88  Orphan  Asylum  v.  Misaisaippi  M.  Ins. 
Co.  (La.)  supra. 

89  Dixon  V.  Volunteer  Co-op.  Bank  (Mass.) 
supra.  W.  A-  E. 


PENNSYLVANIA    SUPREZMDB    COURT- 

SAMUEL  D.  HALL 

V. 

PENNSYLVANIA  RAILROAD  COMPANY. 

(—  Pa.  — ,  100  Atl.  1035.) 

Limitation  of  actions  —  fraudulent  con- 
cealment —  tolling. 

1.  A  false  assurance  by  a  carrier,  in  re- 
sponse to  complaints  that  it  was  giving, 
freight  rebates  to  competitors  of  complain- 
ant, referring  not  to  the  practice  at  the 
time  of  complaints,  but  to  a  general  prac- 
tice of  rebating,  that  no  rebates  were  being 
given,  is  such  fraudulent  concealment  as  to 
toll  the  running  of  the  Statute  of  Limita- 
tions against  a  claim  for  damages  because 
of  such  rebates. 

For  other  cases^  see  Litniiation  of  Actions, 
II.  e,  in  Dig.  1-52  N.  8. 

Evidence  —  destruction  of  record. 

2.  Instructions  to  destroy  evidence  of  re- 
bating, given  after  discovery  of  a  fraudu- 
lent concealment  of  the  fact  that  it  was  be- 
in^  done,  mav  be  considered  upon  the  ques- 
tion of  bad  faith  from  the  beginning. 

For  other  cases,  see  Evidence,  XL  c,  in  Dig. 
1-52  N.  8. 

Pleading  —  amendment  —  increasing 
claim  for  damages  —  limitation  pe- 
riod. 

3.  An  amendment  of  a  claim  for  damages 
against  a  carrier  for  rebating  so  as  to  in- 
clude additional  sums  growing  out  of  the 
same  transaction  may  be  allowed  after  the 
limitation  period  has  elapsed. 

For  other  cases,  see  Limitation  of  Actions, 
IV.  a,  in  Dig.  1-52  N.  S. 


'  Same  —  claim  for  treble  damages. 

'  4.  A  claim  against  a  carrier  for  damages 
for  rebating  contrary  to  the  provisions  of 
a  particular  statute  may  be  amended  after 
the  lapse  of  the  limitation  period  so  as  to 
claim  treble  damages  if  the  statute  express- 
ly provides  that  Uie  carrier  shall  be  liable 
for  damages  treble  the  amount  of  injury 
suffered. 

For  other  cases^  see  Limitation  of  Actionsj 
IV.  a,  in  Dig.  1-52  N.  8. 

Damages  —  for  rebating  ^  delay  In  pay' 
ment. 

6.  A  recovery  under  a  statute  allowing 
treble  damages  against  a  carrier  for  re- 
bating cannot  include  an  allowance  for  de- 
lay in  payment  for  the  injury  suffered, 
which  is  not  provided  for  by  the  statute. 
For  other  oases,  see  Damages,  III.  d,  in  Dig. 

1-52  N.  8. 

Same  —  discrimination  by  carrier  — 
dilTerence  in  amounts  paid. 

6.  The  difference  in  the  charges  paid  by 
complainant  and  wbat  he  would  have  paid 
had  he  been  given  the  rate  allowed  a  fa- 
vored customer  is  the  basis  of  damages 
in  an  action  against  a  carrier  for  allowing 
rebates  on  coal  shipments  to  one  coal  dealer 
not  allowed  to  another  under  like  circum- 
stances, under  a  statute  requiring  all  rates 
and  drawbacks  to  be  alike  to  all  persons 
under  like  circumstances,  and  giving  an  in- 
jured person  damages  in  treble  the  amount 
of  the  injury  suffered. 

For  other  cases,  see  Damages,  III.  d,  in  Dig. 
1-52  y.  8. 

Courts  —  Jurisdiction  —  state  and  Fed- 
eral •—  carriage  between  points  in 
same  state. 

7.  State   courts  have  no  jurisdiction   of 


Note. —  The  general  subject  of  the  rela- 
tion of  new  pleadings  to  the  Statute  of  Limi- 
tations is  discussed  in  the  notes  to  Missouri, 
K.  &  T.  R.  Co.  V.  Baffley,  3  L.R.A".(N.S.) 
269;  Bourdreaux  v.  Tucson  Gas,  Electric 
Light  &  P.  Co.  33  L.R.A.(N.S.)  196;  and 
Philadelphia,  B.  &  W.  R.  Co.  v.  Gatta,  47 
L.R.A.(N.S.)  032;  and  see  later  cases,  Mot- 
senbocker  v.  Shawnee  Gas  &  E.  Co.  L.R.A. 
1916B,  930,  and  Curtice  v.  Chicago  &  N.  W. 
R.  Co.  L.R.A.1916D,  316. 
L.R.A.1917F. 


The  presumption  against  the  destroyer 
(spoliator)  of  evidence  is  discussed  in  the 
note  to  Hay  v.  Peterson,  34  L.R.A.  581. 

The  question  whether  the  transportation 
between  points  in  the  same  state  over  a 
route  part  of  which  is  in  another  state  con- 
stitutes  interstate  commerce  is  considered 
in  the  note  to  Missouri,  K.  &  T.  R.  Co.  v. 
Leibengood,  28  L.R.A.  (N.S.)   985. 
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actions  against  carriers  for  unlawful  dis- 
crimination in  rates  between  shippers,  al- 
though the  transportation  is  between  differ- 
ent points  in  the  state,  if  the  route  for  a 
portion  oi  the  distance  enters  another  state. 
Far  other  cases,  see  CourtSy  /i.  a,  1,  in  Dig, 
1-6^  N.  8. 

(July   1,   1916.) 

CROSS  APPEALS  from  a  judgment  of  the 
Court  of  Common  Pleas  for  Philadel- 
phia County  in  favor  of  defendant,  notwith- 
standing a  verdict  for  plaintiff,  in  an  ac- 
tion brought  to  recover  damages  for  un- 
lawful discrimination  in  freight  rates; 
plaintiff  appealing  from  so  much  of  the 
judgment  as  denied  his  motion  for  treble 
damages  as  to  certain  shipments,  and  de- 
fendant appealing  from  so  much  as  allowed 
plaintiff  an  amount  representing  rebates 
paid  by  defendant  to  plaintiff's  competitors. 
Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Francis  Shunk  Brown  and 
William  Findlay  Brown  for  plaintiff. 

Messrs.  Francis  I.  Gowen,  John  6. 
Jolinson,  and  Sellers  &  Rhoada  for  de- 
fendant. 

FrasEer,  J.,  delivered  the  (pinion  of  the 
court : 

Plaintiff,  a  retail  coal  dealer,  sued  to  re- 
cover damages  from  defendant  for  unlawful 
discrimination  in  freight  rates  for  coal 
hauled  between  the  anthracite  coal  regions 
and  the  city  of  Philadelphia.  The  action 
was  brought  February  1,  1906,  and  the  dam- 
ages claimed  were  for  a  period  of  alleged  dis- 
crimination between  June  1,  1891,  and  July 
23,  1901.  The  original  statement  claimed 
damages  to  the  extent  of  $100,000,  which 
plaintiff  alleged  he  suffered  by  reason  of  the 
fact  that  defendant  ''did  charge,  demand, 
and  receive  from  plaintiff  for  the  transporta- 
tion of  sftid  coal  a  sum  in  excess  of  that 
charged  and  received  by  defendant  from 
divers  other  persons  upon  like  conditions, 
under  similar  circumstances,  and  during  the 
same  periods  of  time,  and  allowed  such  other 
persons,  firms,  and  corporations  concessions 
in  rates  and  drawbacks  which  were  not  al- 
lowed to  plaintiff,  all  in  violation  of  the 
Constitution  of  Pennsylvania  and  the  stat- 
utes passed  in  pursuance  thereof."  There 
is  a  further  averment  that  defendant  also 
paid  the  rent  of  the  coal  yard  and  offices  of  a 
favored  shipper  of  coal:  and  the  statement 
then  sets  forth  that  by  reason  of  fraudulent 
concealment  by  defendant,  plaintiff  was  pre- 
vented from  discovering  the  fact  of  over- 
charge until  within  a  year  prior  to  begin- 
ning suit.  An  amended  statement  was  flled 
in  1909,  in  which  plaintiff  charged  defend- 
ant's acts  were  "in  violation  of  the  Consti- 
L.R.A.1917F. 


tution  of  Pennsylvania  and  statutes  passed 
in  pursuance  thereof,  and  particularly  Act 
June  4,  1883  (P.  L.  72)."  Issue  was  joined 
on  the  pleas  of  not  guilty  and  the  Statute  of 
Limitations.  A  stipulation  signed  by  coun- 
sel was  filed,  in  which  it  was  agreed  the 
total  number  of  tons  of  coal  consigned  tu 
plaintiff  during  the  period  of  time  named 
was  268,136.06,  of  which  62,526.05  tons  were 
shipped  within  six  years  of  the  beginning  of 
suit,  and  215,611  tons  previous  thereto.  Of 
the  former  amount  36,092.19  tons,  and  of 
the  latter  amount  174,175.16  tons  were  pur- 
chased from  James  Boyd  ft  Company,  alleged 
agents  for  defendants;  the  remainder  else- 
where. The  court  charged  the  jury  that  if 
there  was  a  fraudulent  concealment  which 
prevented  plaintiff  from  making  the  dis- 
covery of  rebates  prior  to  the  time  of  such 
alleged  concealment,  accepted  by  counsel  as 
November  1,  1893,  they  might  find  damages 
that  had  accrued  at  that  time,  and  also 
damages  for  rebates  allowed  within  six 
years  of  the  time  suit  was  commenced.  There 
was  a  verdict  for  plaintiff  for  $25,870.62 
single  damages,  to  which  the  jury  added 
$25,219.17,  as  damages  for  delay  in  payment, 
making  a  total  of  $61,089.79.  The  effect  of 
this  verdict  was  a  finding  that  Boyd  &  Com- 
pany were  defendant's  agents,  and  the  Stat- 
ute of  Limitations  had  been  tolled  by  rea- 
son of  fraudulent  concealment  as  to  ship- 
ments before  November  1,  1893.  Plaintiff 
subsequently  moved  for  judgment  for  treble 
damages  as  to  shipments  included  in  the 
verdict,  and  also  as  to  other  shipments  pre- 
vious to  the  six-year  period,  but  subsequent 
to  November  1,  1893.  This  motion  was  de- 
nied and  judgment  n.  o.  v.  was  entered  for 
defendant  for  all  of  the  verdict  above  the 
sum  of  $3,624.69,  representing  the  rebate 
paid  to  Downing  Brothers,  as  to  which 
amount  judgment  was  entered  for  plaintiff. 
The  effect  of  this  judgment  is  to  hold  plain- 
tiff's evidence  of  Boyd  &  Company's  agency 
insufficient  to  submit  to  the  jury,  and,  con- 
sequently, plaintiff  could  not  claim  damages 
on  coal  bought  from  them;  that  evidence 
of  concealment  of  rebates  was  insufficient 
to  toll  the  statute;  and  that  no  claim  for 
treble  damages  or  for  damages  for  delay 
could  be  allowed.  From  the  judgment  en- 
tered as  above  stated  both  plaintiff  and  de- 
fendant appealed.  As  the  various  questions 
involved  in  the  two  appeals  are  more  or  less 
dependent  upon  each  other,  and  required 
joint  consideration  in  disposing  of  them, 
they  will  be  considered  together  in  this  opin- 
ion. 

The  verdict,  which  is  amply  supported  by 
the  evidence,  establishes  that  during  the  time 
covered  by  the  statement  of  claim  the  firm 
of  Downing  Brothers,  coal  dealers  in  Phil- 
adelphia and  competitors  of  plaintiff,  paid 
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the  regular  freight  chargea  on  coal  ^hipped 
to  them  at  the  same  rate  as  plaintiff  paid 
for  coal,  under  identical  conditions  and  cir- 
cumstances, and  subsequently  received  re- 
bates of  50,  25,  and  15  cents  a  ton  from  de- 
fendant, and  also  received,  in  the  years 
1897  to  1900,  inclusive,  the  sum  of  $9,500  a 
year  to  pay  rent  for  their  coal  yard.  Defend- 
ant contends  the  coal  sold  plaintiff  by  Boyd 
&  Company  was  sold  at  a  price  delivered  in 
Philadelphia,  and  that  Boyd  &  Company 
paid  the  freight,  hence  plaintiff  was  not  in- 
jured by  the  alleged  rebate;  there  being  no 
contractual  relation  between  defendant  and 
plaintiff,  the  right  of  action,  if  any,  was 
against  Boyd  &  Company.  This  view  was 
sustained  by  the  court  below  on  demurrer 
to  plaintiff's  original  statement  of  claim. 
In  his  amended  statement  plaintiff  averred 
payment  of  the  freight  by  him  to  defendant. 
It  appears  from  the  testimony  of  Downing 
and  plaintiff's  clerk,  Smedley,  that  both 
plaintiff  and  Downing  Brothers  received 
from  Boyd  &,  Company  the  coal  billed  at 
the  price  at  the  mines,  plus  freight  to  Phil- 
adelphia. The  verdict  establishes  that 
freight  charges  were  added  to  the  price  of 
the  coal,  and  paid  by  plaintiff  to  Boyd  & 
Company,  and  the  question  arises  whether 
there  was  sufficient  evidence  that  Boyd  & 
Company  were  agents  of  defendant  to  war- 
rant its  submission  to  the  jury.  In  entering 
judgment  non  obstante  veredicto  the  court 
below  decided  this  question  in  the  negative. 
George  H.  Ross,  a  witness  for  defendant, 
testified  that  Boyd  &  Company  were  sales 
agents  in  the  Philadelphia  district  for  the 
Susquehanna  Coal  Company,  a  corporation 
owned  or  controlled  by  defendant  W.  C. 
Downing,  of  the  firm  of  Downing  Brothers, 
to  whom  the  rebates  complained  of  had  been 
paid,  testified  Boyd  &  Company  were  agents 
of  defendant  for  collection  of  freight  on  coal, 
and  that  he  paid  freight  to  them  as  such. 
This  witness  also  testified  to  having  seen  an 
agreement  of  their  employment  as  agents 
in  1897  or  1898,  that  he  read  it  throughout, 
and  it  contained  provisions  for  collection  of 
freight  from  consignees  by  Boyd  &  Company, 
for  which  service  the  latter  were  to  receive 
a  certain  conmiission.  At  the  trial  plaintiff 
called  for  the  production  of  this  agreement, 
and  in  reply  to  the  call  defendant's  counsel 
stated  they  had  no  such  agreement,  and  of- 
ficials of  defendant,  called  for  cross-examin- 
ation, denied  all  knowledge  of  the  existence 
of  such  contract.  Other  witnesses  also  testi- 
fied Boyd  ^  Company  were  agents  for  de- 
fendant company;  and  it  appears  freight  on 
coal  purchased  by  others  than  Boyd  &  Com- 
pany was  always  paid  direct  to  defendant^ 
while  on  purchases  from  Boyd  &  Company 
it  was  paid  to  them.  Although  the  testi- 
mony of  Downing  was  not  definite  as  to  the 
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period  of  time  covered  by  the  contract  of 
agency  which  he  claims  to  have  seen,  and 
he  was  not  clear  whether  the  agreement  was 
a  new  one  or  the  renewal  of  a  former  one, 
his  testimony,  with  the  other  evidence  in  tbe 
case,  was  sufficient  to  submit  to  the  jury 
on  the  question  whether  or  not  Boyd  &  Com- 
pany were  agents  of  defendant  for  receiving 
freight  charges.  Hertzler  v.  Geigley,  196  Pa. 
419,  79  Am.  St  Rep.  724,  46  Atl.  366;  Sing- 
er Mfg.  Co.  v.  Christian,  211  Pa.  534^  60 
Atl.  1087. 

The  court  below,  in  its  opinion  refusing 
a  new  trial,  limited  the  damages  to  a  period 
of  six  years  preceding  the  beginning  of  the 
suit,  thus  holding  plaintiff  had  not  met  the 
burden  imposed  upon  him  of  proving  facts 
sufficient  to  take  the  case  out  of  the  Stat- 
ute of  Limitations.  Campbell  v.  Boggs,  48 
Pa.  624. 

The  evidence  relied  upon  by  plaintiff  for 
this  purpose  waa,  inter  alia,  an  interview 
by  himself  with  William  H.  Joyce,  defend- 
ant's general  freight  agent,  on  November 
1,  1893,  when  the  following  conversation 
took  place: 

A.  I  called  on  Mr.  JToyce  and  stated  to 
him  that  there  was  somebody  underselling 
us  in  coal,  and  we  could  not  hold  our  trade, 
and  I  thought  they  must  have  a  lower  rate 
of  freight  or  a  rebate,  and  he  assured  me  we 
were  all  paying  the  same  rate  of  freight, 
and  that  no  rebates  were  being  paid  to  any- 
one.  I  told  him  I  could  not  understand  it 
because  they  were  offering  coal  from  25  to  50 
cents  a  ton  lower  than  we  were,  on  the  same 
coal,  shipped  by  the  same  people;  so  he  says, 
''I  cannot  do  anything  for  you,  Mr.  HalV 
and  he  never  did. 

Q.  You  told  him  where  your  coal  was 
coming  from? 

A.  Yes,  sir. 

Q.  From  where,  what  did  you  tell  him? 

A.  Pennsylvania  Railroad  Company  coal, 
Lehigh  and  Wyoming  regions. 

Q.  What  did  you  tell  him?  Did  you  tell 
him  you  were  paying  Boyd  the  freight? 

A.  Told  him  we  paid  Mr.  Boyd  for  his 
coal  and  freight. 

Q.  And  he  said  nobody  was  getting  any 
better  rates  than  you? 

A.  Yes,  sir. 

Q.  Did  you  believe  what  Mr.  Joyce  told 
you? 

A.  I  certainly  did. 

The  court  below  held  this  conversation  in- 
sufficient to  toll  the  statute  on  the  ground 
that  mere  denial  of  guilt  did  not  necessarily 
amount  to  a  fraudulent  concealment  of  the 
wrongful  act,  nor  did  such  denial  convert 
the  original  wrong  into  a  fraud,  relying 
upon  the  case  of  Despeaux  v.  Pennsylvania 
R.  Co,   (C.  C.)   87  Fed.  794,  and  Mitchell 
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Coal  ft  Coke  Co»  t.  Petmsylvania  R.  Co.  241 
Pa.  536,  88  Ail.  743.  In  the  former  case 
the  inquiry  concerning  the  acts  referred  to 
the  time  of  the  interview,  and  not  to  the 
time  the  wrongful  acts  were  committed,  and 
there  was  no  fraudulent  concealment  of  the 
prior  act.  In  the  latter  case,  there  was  a 
promise  to  plaintiff  that  in  the  future  he 
would  receive  the  same  concessions  as  other 
shippers,  and  a  breach  of  this  promise  was 
held  not  such  a  fraudulent  concealment  as 
would  toll  the  statute.  Mere  silence  or  fail- 
ure to  keep  a  promise  is  not  sufficient  to 
stop  the  running  of  the  Statute  of  Limita- 
tions. There  must  be  a  separate  and  dis- 
tinct act  of  concealment.  Smith  v.  Blach- 
ley,  198  Pa.  173,  53  L.R.A.  849,  47  Atl.  986; 
Cloyd  T.  Reynolds,  44  Pa.  Super.  Ct.  81. 
But  where  some  affirmative  act  of  conceal- 
ment takes  place  it  is  not  material  whether 
the  concealment  is  previous,  or  subsequent, 
to  the  beginning  of  the  cause  of  action.  The 
question  is  whether  there  was  a  design  to 
prevent  the  discovery  of  the  facts  which 
gave  rise  to  the  action,  and  whether  the 
act  operated  as  a  means  of  concealment. 
Whitcsell  V.  Strickler,  167  Ind.  602,  119 
Am.  St.  Rep.  624,  78  N.  B.  845;  Boyd  v. 
Boyd,  27  Ind.  429;  Jackson  v.  Jackson,  149 
Ind.  238,  47  N.  E.  963.  In  Cook'v.  Chicago, 
R.  I.  &  P.  R.  Co.  81  Iowa,  561,  9  L.R.A. 
764,  25  Am.  St.  Rep.  512,  3  Inters.  Com. 
Rep.  383,  46  N.  W.  1080,  it  was  held  a 
statement  that  no  rebates  or  concessions 
were  allowed  any  shipper  was  sufficient  to 
toll  the  statute. 

The  statement  of  Joyce,  that  no  rebates 
were  being  given,  was  calculated  to  deceive 
by  preventing  inquiry  as  to  rebates,  both  be- 
fore and  after  the  time  of  the  interview. 
While  no  rebates  may  have  been  given  at 
the  precise  moment  plaintiff  and  Joyce  met, 
and  the  statement  may,  therefore,  have  been 
true  in  a  literal  sense,  yet  plaintiff's  in- 
quiry and  Joyce's  answer  were  not  limited 
\o  that  exact  time,  but  referred  to  a  gen- 
eral practice  of  rebating,  both  before  and 
after  their  interview.  The  statement  was 
therefore  untrue  in  a  broader  sense,  and 
the  one  in  which  plaintiff  must  have  under- 
stood it,  and  amounted  to  an  affirmative 
act  of  concealment  of  a  course  of  rebating 
which  the  jury  found  existed  before,  at  the 
time  of,  and  subsequent  to,  the  conference. 
The  answer  tended  to  disarm  suspicion  and 
prevented  inquiry  as  to  past,  present,  and 
future  rebating.  In  addition  to  the  evidence 
of  the  interview  with  Joyce,  there  was  evi- 
dence that  about  the  same  time  Boyd,  found 
by  the  jury  to  be  defendant's  agent,  told 
plaintiff  all  dealers  were  getting  the  same 
rates,  and  Downing  testified  the  rebates  to 
him  were  paid  through  a  third  person  in  or^ 
der  to  conceal  the  transaction,  and  that  in 
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1907  he  was  directed  by  one  o£  defendant's 
officials  to  destroy  all  his  records  showing 
rebates. 

While  the  instructions  to  destroy  the  rec- 
ords were  subsequent  to  the  time  of  the  dis- 
covery of  the  fraud  by  plaintiff,  they  may 
properly  be  considered  as  tending  to  sup- 
port other  evidence  of  bad  faith  from  the 
beginning.  Cununings  v.  Cummings,  5  Watts 
&  S.  553;  McHugh  v.  McHugh,  186  Pa.  197, 
41  L.R.A.  805,  65  Am.  St  Rep.  849,  40  Atl. 
410;  Com.  v.  Marion,  232  Pa.  413,  423,  81 
Atl.  423.  On  the  whole,  we  deem  the  evi- 
dence sufficient  to  warrant  the  conclusion 
of  the  jury  that  there  was  such  active  con- 
cealment by  defendant  as  to  toll  the  Statute 
of  Limitations. 

The  fact  that  defendant  had  been  pay- 
ing rebates  was  discovered  by  plaintiff  in 
September,  1905,  and  this  suit  was  brought 
February  21,  1906.  The  original  statement 
of  claim  is  for  damages  to  the  extent  of 
$100,000  which  plaintiff  alleges  he  suffered 
by  reason  of  the  unlawful  payments  of  re- 
lates by  defendant  to  other  shippers.  There 
is  no  express  reference  in  this  statement  to 
Act  June  4,  1883  (P.  L.  72 >,  but  defend- 
ant's acts  are  alleged  to  be  "in  violation 
of  the  Constitution  of  Pennsylvania  and  the 
statutes  passed  in  pursuance  thereof."  On 
May  8,  1909,  an  amendment  was  filed  which 
alleged  defendant's  acts  were  "in  violation 
of  the  Constitution  of  Pennsylvania  and 
statutes  passed  in  pursuance  thereof,  and 
particularly  Act  June  4,  1883  (P.  L.  72)." 
This  amendment  contains  no  express  state- 
ment that  the  claim  is  for  treble  damages. 
During  the  trial  of  the  case  on  April  18, 
1913,  an  amendment  was  offered,  but  re- 
fused by  the  trial  judge,  increasing  the 
amount  of  damages  claimed  to  $400,000,  and 
alleging  plaintiff  'is  entitled  to  and  seeks 
to  recover  three  times  the  actual  damages 
suffered  by  him,  in  accordance  with  the  stat- 
utes  in  such  case  made  and  provided."  Sub- 
sequently to  the  verdict,  on  May  1,  1913,  a 
motion  to  increase  the  verdict  by  imposing 
treble  damages  was  made  and  refused  by 
the  court  below. 

The  right  of  plaintiff  in  a  suit  under  the 
Act  of  1883  to  have  damages  trebled  on 
motion  has  been  recognized  by  this  court  in 
a  number  of  instances,  the  only  question  in 
such  case  being  whether  or  not  the  jury  in 
the  verdict  rendered  had  or  had  not  in- 
cluded treble  damages.  One  of  the  most 
recent  decisions  is  the  case  of  Cox  v.  Penn- 
sylvania R.  Co.  240  Pa.  27,  87  Atl.  581, 
where  it  is  said:  "The  verdict  for  single 
damages  was  conclusive  as  to  the  question 
of  undue  and  unreasonble  discrimination. 
This  left  nothing  to  be  considered  by  the 
jury  lA  connectiMi  with  the  trebling  of  the 
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damages.  The  statute  made  provision  for 
that." 

The  action  of  the  court  below  in  the  pres- 
ent case  makes  it  clear  that  no  treble  dam- 
ages were  included  in  the  verdict,  and  the 
question,  therefore,  is  whether  the  amend- 
ment offered  at  the  trial,  followed  by  the 
motion  for  treble  damages,  sets  up  a  new 
cause  of  action  which  was  barred  by  the 
Statute  of  Limitations,  because  the  claim 
was  not  made  within  six  years  following 
the  time  the  fraud  was  discovered  in  Sep- 
tember, 1905.  The  proposed  amendment  of 
April  18,  1913,  increases  the  damages 
claimed  in  the  first  paragraph  of  the 
statement  of  claim  to  $4P0,000.  Tliis  ad- 
ditional damage  claimed  is  not  by  virtue 
of  a  distinct  cause  of  action,  but  merely  in- 
creases the  amount  of  plaintiff's  claim  for 
the  cause  already  alleged  in  the  original 
statement*  The  amendment  is,  therefore, 
within  the  rule  that  an  increase  in  the  meas- 
ure of  damages  claimed  is  not  a  new  cause 
of  action,  and  may  be  allowed  even  after  the 
Statute  of  Limitations  has  run.  In  Arm- 
strong V.  Philadelphia,  249  Pa.  39,  94  Ath 
455,  Ann.  Gas.  1917B,  1082,  an  amendment 
which  introduced  an  additional  element  of 
damage  drawn  out  of  the  same  circum- 
stances was  held  proper  after  the  statutory 
period,  and  in  Puritan  Coal  Min.  Co.  v. 
Pennsylvania  K.  Co.  237  Pa.  420,  85  Atl. 
426,  Ann.  Cas.  1914B,  37,  an  amendment 
claiming  a  larger  amount  of  damage  as  a 
consequence  of  certain  acts  of  illegal  dis- 
crimination in  the  distiribution  of  coal  cars 
was  permitted  to  be  made  after  the  statu- 
tory period.  This  amendment  in  the  present 
case  was  proper,  thereforej  in  so  far  as  the 
increase  of  the  amount  of  claim  to  $400,000 
is  concerned. 

The  amendment  sought  to  be  made  at 
the  trial,  claiming  treble  damages,  stands 
on  a  different  footing.  An  action  of  tres- 
pass at  common  law  is  brought  to  recover 
compensation  for  the  injuries  sustained  by 
plaintiff  by  reason  of  defendant's  wrongful 
acts.  An  action  under  a  statute  like  the 
one  in  question  is  brought  to  recover  the 
penalty  imposed  by  the  act,  and  an  amend- 
ment changing  the  form  of  action  from  one 
at  common  law  to  an  action  under  the  stat- 
ute for  a  penalty  has  been  uniformly  con- 
sidered by  our  courts  as  setting  up  a  new 
cause  of  action,  and  therefore  not  allowed 
if  the  Statute  of  Limitations  has  run  at  the 
time  the  amendment  is  offered.  Alitchell 
Coal  &  Coke  Co.  v.  Pennsylvania  R.  Co.  241 
Pa.  536,  88  Atl.  743.  The  trial  in  this  case 
occurred  more  than  six  years  after  suit  was 
begun ;  and  unless  the  claim  for  treble  dam- 
ages was  included  within  the  scope  of  the 
original  statement  of  claim,  or  the  amend- 
ment of  1909,  the  claim  for  treble  damages 
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cannot  be  allowed.  The  oviginal  statement 
of  claim  contains  no  express  reference  to 
any  particular  statute,  but  merely  refers 
to  the  violation  of  the  provisions  of  the  Con- 
stitution and  statutes  passed  in  pursuance 
thereof.  The  amendment  of  1909  charges  a 
violation  of  the  Constitution  ajid  statutes 
in  the  same  general  language,  but  adds, 
"particularly  Act  June  4,  1883  (P.  L.  72)," 
making  no  express  claim,  however,  for  treble 
damages.  Is  this  a  sufficient  notice  to  de- 
fendant that  the  action  was  brought  for 
treble  damages  under  the  provisions  of  that 
act?  The  common-law  rule  is  that  where 
an  offense  is  created  by  statute  ajad  a  pen- 
alty inflicted,  the  mere  statement  of  the 
facts  constituting  the  offense  will  be  in- 
sufficient, for  there  must  be  an  express 
reference  to  the  statute,  as  by  the  words 
^'contrary  to  the  form  of  the  statute,"  etc., 
in  order  that  it  may  appear  that  plaintiff 
grounds  his  case  upon,  and  intends  to  bring 
it  within,  the  statute.  1  Chitty,  PL  16th 
ed.  *237.  And  where  the  act  or  omission 
which  is  the  foundation  of  the  suit  was  not 
an  offense  at  common  law,  it  is  necessary 
in  all  cases  to  conclude  "against  the  form 
of  the  statute"  or  "statutes,"  or  to  show  at 
least  that  the  declaration  is  founded  on  the 
statute  by  introducing  the  words  "de  placito 
transgressionis  et  contemptus  contra  for- 
mam  statuti."  1  Chitty,  PI.  16th  ed.  •387. 
In  Howser  v.  Melcher,  40  Mich.  185,  which 
was  an  action  on  a  statute  allowing  treble 
damages  for  forcible  entry,  the  declaration 
did  not  refer  to  the  statute  as  the  basis  of 
plaintiff's  right  to  recover.  The  court  said 
(40  Mich.  189) :  "Pleading  the  statute  is 
stating  the  facts  which  bring  the  case  with- 
in it;  and  counting  on  it,  in  the  strict  lan- 
guage of  pleading,  is  making  express  refer- 
ence to  it  by  apt  terms  to  show  the  source 
of  right  relied  on." 

Our  own  decisions  seem  to  agree  that  it 
is  sufficient  to  recite  the  facts  constituting 
a  cause  of  action  within  the  statute  and 
then  follow  by  a  reference  to  the  act  itself. 
In  Rees  v.  Emerick,  6  Serg.  &  R.  286,  288, 
which  was  an  action  for  damages  for  illegal 
distraint  of  goods,  it  was  said:  "It  is  a 
general  principle,  that  where  a  statute  gives 
increased  damages,  the  writ  should  con- 
clude>  against  the  form  of  the  statute." 

In  Hughes  v.  Stevens,  36  Pa.  320,  324, 
where  an  action  of  trespass  at  common  law 
was  brought  for  damages  for  cutting  tim- 
ber on  plaintiff's  land,  it  was  said:  "The 
third  error  is  to  the  action  of  the  court  in 
trebling  the  damages  found  by  the  jury. 
The  counts  in  the  narr.  are  in  accordance 
with  the  common-law  actions,  and  there  is 
in  them  no  reference  whatever  to  the  stat- 
ute under  which  the  recovery  of  treble  dam- 
ages is  claimed.     This  is  undoubtedly  an 
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omisaion  which  precluded  the  plaintiff's 
right  to  treble  the  damages.  ,  ,  .  It 
the  statutory  action  be  intended,  the  defend- 
ant should  be  apprised  of  it  in  the  usual 
way,  namely,  in  the  narr.,  so  that  he  may 
shape  his  defense  accordingly.  We  have 
held  it  to  be  sufficient  that  the  narr.  con- 
clude with  an  averment  that  the  trespass 
was  against  the  act  of  assembly,"  etc. 

The  Act  of  June  4,  1883  (P.  L.  72),  is 
entitled,  ''An  Act  to  Enforce  the  Provisions 
of  the  Seventeenth  Article  of  the  Constitu- 
tion Relative  to  Railroad  and  Canals."  It 
contains  three  sections.  Section  1  makes 
unlawful  any  undue  discrimination  in 
freight  charges  or  facilities  by  common  car- 
riers or  any  officer,  superintendent,  manager, 
or  agent  thereof.  Section  2  provides  that 
the  charges  shall  be  uniform,  and.  conces- 
sions in  rates  and  drawbacks  shall  be  al- 
lowed to  all  alike,  and  all  undue  discrimina- 
tion is  forbidden.  Section  3,  in  the  lan- 
guage of  the  Constitution,  forbids  any  presi- 
dent, director,  officer,  agent,  or  employee  of 
any  canal  or  railroad  company  to  be  inter- 
ested directly  or  indirectly  in  furnishing 
material  or  supplies,  etc.,  to  such  company, 
and,  for  a  violation  of  the  act  in  this  re- 
spect, imposes  a  penalty  of  fine  or  impri8<»i- 
ment.  The  only  provision  allowing  an  ac- 
tion to  the  shipper  is  the  concluding  sen- 
tence of  §  2,  as  follows:  "Any  violation 
of  this  provision  shall  make  the  offending 
company  or  common  carrier  liable  to  the 
party  injured  for  damages  treble  the  amount 
of  injury  suffered." 

When  the  only  right  of  action  provided 
by  the  act  is  a  liability  to  the  party  injured 
for  treble  the  amount  of  the  injury  suf- 
fered, it  is  difficult  to  see  how  a  reference 
to  the  act  could  fail  to  notify  defendant  that 
the  suit  was  brought  to  recover  treble  dam- 
ages. No  other  kind  of  damages  are  men- 
tioned under  the  express  wording  of  the 
statute. 

The  case  of  Mitchell  Coal  A,  Coke  Co.  v. 
Pennsylvania  R.  Co.  241  Pa,  636,  88  Atl. 
743,  relied  upon  by  defendant,  does  not  es- 
tablish a  different  rule,  as  in  that  case  there 
was  no  reference  either  to  the  act  or  to  the 
fact  that  treble  damages  were  claimed. 

It  follows  from  a  consideration  of  the 
above  cases  and  the  Act  of  1883  that  the 
amendment  proposed  on  the  trial  should 
have  been  allowed,  as  it  did  not  introduce 
a  cause  of  action  different  from  that  cov- 
ered by  the  previous  pleadings.  As  coun- 
sel have  agreed  on  the  facts  as  to  ship- 
ment of  coal,  etc.,  the  judgment  can  be  en- 
tered as  if  the  amendment  had  been  made. 

If  plaintiff  is  permitted  to  recover  treble 
damages  under  the  Act  of  18.83,  it  would 
seem  he  cannot  at  the  same  time  claiqi  dam- 
ages for  delay  in  payment  of  the  , injury 
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sustained  by  him  under  t^e  common  law. 
The  remedy  given  by  the  Act  of  1883  ia 
penal  in  character  and  will  not  be  con- 
strued to  include  other  damages  not  covered 
by  the  wording  of  the  act.  In  Hughes  v, 
Stevens,  36  Pa.  320,  it  is  said  in  regard  to 
a  similar  statute:  'The  statutory  action 
is  cumulative  to  the  common- law  remedy, 
or  perhaps  rather  an  optional  or  alternative 
remedy,  for  a  resort  to  either  would  be  a 
bar  to  the  other." 

In  Bunbar  Furnace  Co.  v.  Fairchild,  121 
Pa.  563,  15  Atl.  656,  which  was  an  action 
to  recover  damages  for  cutting  timber,  it 
was  held  error  for  the  court  to  treble  the 
amount  of  a  verdict  which  included  interest 
as  well  as  single  damages.  This  case  was 
followed  in  McCloskey  v.  Powell,  138  Pa. 
383,  400,  21  Atl.  151,  where  it  is  said: 
'The  jury  found  the  value  of  the  timber 
trees,  and  computed  interest  thereon  at 
$641.88.  The  court  directed  judgment  to 
be  entered  for  three  times  the  value  of  the 
timber,  and  excluded  the  interest  there- 
from. The  precise  point  was  ruled  in  Dun- 
bar Furnace  Co.  v.  Fairchild,  supra,  and  is 
clear  upon  principle.  The  treble  damages 
are  given  as  «|  penalty,  and  we  know  of  no 
case  in  which  a  penalty  bears  interest  un- 
til the  plaintiff^s  right  to  it  has  been  set- 
tled by  judgment.  The  learned  judge  of 
the  court  below  was  right,  therefore,  in  ex- 
cluding the  interest,  and  entering  the  judg- 
ment for  three  times  the  single  value  of  the 
trees  cut  and  carried  away." 

Under  the  above  decisions  the  allowance 
of  damages  for  delay  is  inconsistent  with, 
the  action  for  statutory  penalty  under  the 
Act  of  1883,  and  must  be  disallowed. 

The  first  question  raised  by  defendant's 
appeal  is  whether  the  measure  of  damages 
of  a  shipper  who  had  not  received  the  bene- 
fit of  a  concession  in  rates  given  a  com- 
petitor is  the  amount  of  rebate  given  the 
latter.  The  trial  judge  charged  that  if  de- 
fendant, or  its  agents,  paid  rebates  or  al- 
lowances to  any  other  person,  which  were 
not  also  allowed  plaintiff,  the  latter  might 
recover  the  difference  between  the  amount 
paid  him  and  the  amount  he  would  have 
paid  at  the  lowest  rate  charged  or  received 
from  any  person  for  like  services  and  under 
similar  circumstances  and  conditions.  The 
correctness  of  this  ruling  must  depend  upon 
a  proper  construction  of  §  2  of  Act  June 
4,  1«83(  P.  L.  72),  which  provides  that 
"no  railroad  company  or  other  common  car- 
rier engaged  in  the  transportation  of  prop- 
erty, shall  charge,  demand  or  receive  from 
any  person,  company,  or  corporation,  for 
the  transportation  of  property  or  for  any 
other  service,  a  greater  sum  than  it  shall 
charge  or  receive  from  any  other  person, 
company  or.  corporation  for  a  like  service. 
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from  the  same  place,  upon  like  conditions 
and  under  similar  circumstances;  and  all 
concessions  in  rates  and  drawbacks  shall  be 
allowed  to  all  persons,  companies  or  cor- 
porations alike,  for  such  transportation  and 
service,  upon  like  conditions,  under  similar 
circumstances  and  during  the  same  peripd 
of  time.  Nor  shall  any  such  railroad  com- 
pany or  common  carrier,  make  any  undue 
or  unreasonable  discrimination  between  in- 
dividuals, or  between  individuals  and  trans- 
portation companies  for  the  furnishing  of 
facilities  for  transportation.  Any  violation 
of  this  provision  shall  make  the  offending 
company  or  common  carrier  liable  to  the 
party  injured  for  damages  treble  the  amount 
of  the  injury  suffered." 

In  Hoover  v.  Pennsylvania  R.  Co.  156 
Pa.  220,  22  L.R.A.  263,  36  Am.  St.  Rep.  43, 
27  Atl.  282,  an  action  was  brought  by  a  coal 
dealer  to  recover  the  amount  of  a  rebate  of 
a  certain  sum  per  ton  which  was  paid  to  a 
manufacturing  establishment  by  defendant. 
The  lower  court  there  instructed  the  jury 
that  plaintiff's  measure  of  damages  would 
be  the  difference  between  the  charge  to  the 
manufacturing  company  and  to  plaintiff. 
This  court  held  the  instruction  erroneous, 
saying  (156  Pa.  244)  :  "It  does  not  at  all 
follow  that  the  amount  of  injury  suffered 
is  the  difference  in  the  rates  charged.  It 
might  be,  or  it  might  not  be,  but,  in  any 
event,  it  must  be  a  subject  of  proof,  and 
there  was  no  proof  in  the  case  of  the  actual 
damage  sustained." 

Mitchell  Coal  &  Coke  Co.  v.  Pennsylvania 
R.  Co.  supra,  seemingly  contradicts  that  de- 
cision. There  the  complaint  was  by  one 
coal  shipper  of  a  rebate  allowed  another, 
under  the  same  circumstances  and  condi- 
tions, and  the  referee  stated  the  measure  of 
damages  was  the  amount  of  concession 
which  would  have  been  paid  plaintiff  had  he 
received  the  same  rebate  as  the  favored 
shipper.  The  Hoover  Case  was  cited  before 
the  court  at  that  time;  the  finding  of  the 
referee  was,  however,  affirmed,  this  court 
saying  (241  Pa.  540) :  "The  effect  of  the 
rebate  was  to  cause  damage  to  the  plaintiff 
to  the  extent  of  the  rebate.  The  services  of 
the  defendant  company  to  the  Gallitzen  Col- 
liery after  October,  1899,  were  similar  to 
those  rendered  the  three  favored  companies, 
Altoona,  the  Glen  White,  and  the  Milwood, 
and  the  plaintiff  was  injured  to  the  extent 
of  the  rebates  allowed  these  companies." 

A  comparison  of  the  facts  in  the  above 
cases  shows  the  decisions  are  not  inconsist- 
ent with  each  other.  In  the  Hoover  Case 
plaintiff  was  a  coal  dealer,  and  the  favored 
company  a  manufacturing  establishment, 
and  it  was  held  in  that  case  there  was  no 
equality  of  conditions  which  would  justify 
plaintiff  in  demanding  the  same  rate  given 
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the  manufacturing  company.  In  the  Mitch- 
ell Company  Case  this  discrimination  was 
made  between  companies  operating  under 
like  conditions  and  circumstances.  The  "in- 
jury suffered,"  within  the  meaning  of  the 
term  used  in  the  Act  of  1883,  may  be  either 
the  difference  in  the  rates  charged  under  the 
provisions  requiring  the  allowance  of  the 
same  concessions  and  drawbacks  to  all 
persons  "upon  like  conditions,  imder  similar 
circumstances,  and  during  the  same  period 
of  time"  as  in  the  Mitchell  Coal  &  Coke 
Company  Case,  or  it  may  be  the  injury  suf- 
fered by  reason  of  "undue  or  unreasonable 
discrimination,"  though  the  conditions  dif- 
fer, in  which  case  the  injury  would  not 
necessarily  be  the  difference  in  charges,  but 
would  be  the  damage,  suffered  by  reason  of 
failure  to  furnish  equal  facilities  or  other 
requirements  of  shippers.  The  case  of 
Union  P.  R.  Co.  v.  Goodridge,  149  U.  S. 
680,  37  L.  ed.  986,  13  Sup.  Ct.  Rep.  970. 
involved  the  construction  of  a  Colorado  stat- 
ute similar  to  our  own  statute,  requiring 
railroads  to  make  the  same  concessions  to 
all  persons  alike.  It  was  there  held  the 
measure  of  damages  was  the  amount  of  the 
rebate  allowed  other  shippers.  The  case  of 
Pennsylvania  R.  Co.  v.  International  Coal 
Min.  Co.  230  U.  S.  184,  57  L.  ed.  1446,  33 
Sup.  Ct.  Rep.  893,  Ann.  Cas.  1915A,  315, 
relied  upon  by  defendant  as  establishing  a 
different  rule,  is  -  distinguishable  from  the 
present  case,  as  it  involved  a  construction 
of  the  Interstate  Commerce  Act,  which 
makes  the  published  rates  the  legal  rate, 
and  provides  a  penalty  for  departing  there- 
from. In  the  present  case  as  in  the  Good- 
ridge Case,  the  question  involved  is  the 
construction  of  a  state  statute  which  makes 
the  lowest  rate  of  freight  the  legal  one, 
and  requires  all  concessions  to  be  made  to 
all  persons  alike,  providing  the  conditions 
and  circumstances  are  the  same.  This  dis- 
tinction was  pointed  out  in  Pennsylvania 
R.  Co.  v.  International  Coal  Min.  Co.  supra. 
Under  the  above  authorities,  there  was  no 
error  in  the  charge  in  regard  to  the  measure 
and  proof  of  damages. 

Objection    is   also    made   that   the    state 
courts  are  without  jurisdiction  of  an  action 
for  unlawful  discrimination  in  freight  rates 
as  to  such  part  of  the  coal  as  was  shipped 
plaintiff  from  the  Pennsylvania  anthracite 
mining  regions  by  a  route  which  extended 
for  a  part  of  the  way  into  the  state  of  New 
Jersey;   the  contention  being  that  jurisdic- 
tion over  such  shipments  is  within  the  ex- 
clusive province  of  the  Federal  courts.    The 
right    to    regulate    commerce    between    the 
j  states  is  vested  in  Congress  by  the  Constitu- 
I  tion  of  the  United  States,  and,  in  so  far  as 
j  Congress  has  acted   with   reference   to   the 
*  particular    subject-matter,    the    states    are 
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without  power  to  interfere.  While  the  mere 
creation  of  the  Interstate  Commerce  Com- 
mission, and  the  granting  to  it  of  a  large 
measure  of  controL  over  commerce  between 
the  states,  does  not,  in  the  absence  of  ac- 
tion taken  by  it,  destroy  the  power  of  the 
state  to  regulate  incidental  matters  relating 
to  interstate  commerce,  and  affecting  the 
welfare  and  convenience  of  its  citizens 
(Missouri  P.  R.  Co.  v.  Larabee  Flour  Mills 
Co.  211  U.  S.  612,  53  L.  ed.  352,  29  Sup. 
Ct.  Rep.  214;  Puritan  Coal  Min.  Co.  v.  Penn- 
sylvania R.  Co.  237  Pa.  420,  85  Atl.  426, 
Ann.  Cas.  1914B,  37),  the  question  before 
us  in  the  present  case  is  one  of  imlawful 
discrimination  in  freight  rates,  which  spe- 
cific subject-matter  has  been  covered  by 
Federal  legislation,  and  all  disputes  relat- 
ing thereto  are  within  the  exclusive  juris- 
diction of  the  Federal  courts. 

The  cases  of  the  Puritan  Coal  Min.  Co.  v. 
Pennsylvania  R.  Co.  supra;  Walnut  Coal 
Co.  v.*  Pennsylvania  R.  Co.  237  Pa.  410,  85 
Atl.  440,  Sonman  3haft  Coal  Co.  v.  Penn- 
sylvania R.  Co.  241,  Pa.  487,  88  Atl.  746, 
and  others  relied  on  by  plaintiff,  were  all 
actions  for  damages  for  unlawful  discrimi- 
nation in  the  furnishing  of  cars,  and  it  was 
there  held,  in  effect,  that  as  neither  Con- 
greas  nor  the  Interstate  Commerce  Ccnnmis- 
sion  had  undertaken  to  legislate  concerning 
the  particular  subject-matter,  which  was 
one  of  local  concern,  the  Federal  and  state 
jurisdictions  were  concurrent,  even  though 
the  cars  were  ultimately  to  be  used  in  inter- 
state commerce.  In  Clark  Bros.  Coal  Min. 
Co.  V.  Pennsylvania  R.  Co.  241  Pa.  615,  88 
Atl.  754,  the  various  decisions  were  dis- 
cussed by  the  court  below  in  an  opinion 
which  was  affirmed  on  appeal,  and  it  was 
said  the  coal,  which  it  appeared  was  sold  f. 
o.  b.  cars  at  the  mines,  did  not  become  the 
subject  of  interstate  commerce  until  actual- 
ly in  transit  to  points  without  the  state. 
In  this  respect  the  cases  are  within  the  ex- 
press provisions  of  the  Interstate  Commerce 
Act  of  February  4,  1887,  24  Stat,  at  L.  379, 
chap.  104,  and  its  amendment  of  June  29, 
1906,  34  Stat,  at  L.  684,  chap.  3591,  Comp. 
Stat.  1916,  §  8563,  which  prevent  the  ap- 
plication of  the  act  to  the  "transportation 
of  passengers  or  property,  or  to  the  receiv- 
ing, delivering,  storage,  or  handling  of  prop- 
erty wholly  within  one  state  and  not  shipped 
to  or  from  a  foreign  country  from  or  to 
any  state  or  territory  as  aforesaid."  In 
the  present  case  the  subject-matter  is  dis- 
crimination in  rates  by  the  allowance  of 
rebates  on  coal  actually  transported,  and  is 
clearly  within  the  regulations  established 
by  Congress  and  the  Interstate  Commerce 
Commission  if  the  passage  outside  of  the 
state,  in  the  course  of  its  journey  from  one 
point  to  another  within  the  state,  is  suffi- 
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cient  to  bring  it  within  the  definition  of 
interstate  commerce,  and  the  exclusive  juris- 
diction of  the  Federal  courts.  This  ques- 
tion was  decided  in  the  negative  in  Com.  v. 
Lehigh  Valley  R.  Co.  120  Pa.  308,  18  Atl. 
125,  and  affirmed  in  Lehigh  Valley  R.  Co. 
V.  Pennsylvania,  145  U.  S.  192,  36  L.  ed. 
672,  4  Inters.  Com.  Rep.  87,  12  Sup.  Ct. 
Rep.  806.  It  appears  in  that  case  the  mat- 
ter objected  to  was  taxation  on  transporta- 
tion receipts  on  goods  hauled  between  points 
within  the  state,  but  passing  for  a  short 
distance  outside  the  state.  This  case  was 
commented  on  and  limited  in  its  effect, 
by  the  United  States  Supreme  Court  in 
Hanley  v.  Kansas  City  Southern  R.  Co.  187 
U.  S.  617,  621,  47  L.  ed.  333,  336,  23  Sup. 
Ct.  Rep.  214.  It  was  there  pointed  out  that 
the  Lehigh  Valley  R.  Co.  Case,  145  U.  S.  192, 
36  L.  ed.  672,  12  Sup.  Ct.  Rep.  806,  was 
merely  one  of  a  local  tax  on  property  with- 
in tiie  state,  based  on  receipts  from  trans- 
portation wholly  within  the  state,  and  with 
out  including  receipts  on  properly  which 
passed  outside  its  borders,  in  the  course  of 
carriage  between  intrastate  points.  The 
rule  laid  down  in  the  Hanley  Case  has  been 
followed  in  later  oases.  West  Virginia  R. 
Co.  ▼.  Baltimore  &  O.  R.  Co.  26  Inters.  Com. 
Rep.  622;  United  States  v.  Delaware,  L.  & 
W.  R.  Co.  (O.  C.  )  152  Fed.  269.  In  the 
latter  case  it  was  held  the  word  "wholly,'* 
as  used  in  the  provision  of  the  Interstate 
Commerce  Act,  which  declares  it  shall  not 
apply  to  "transportation  of  property  or  to 
the  receiving,  storage,  delivery,  or  hauling 
of  property  wholly  within  one  state,"  in- 
"eludes  within  the  act  shipments  which  pass 
outside  the  state  in  the  course  of  their 
journey  between  points  within.  Since  the 
subject-matter  in  the  present  case  is  one  on 
which  Congress  has  legislated  and  the  goods 
in  transportation  come  within  the  Interstate 
Commerce  Acts  by  virtue  of  their  passage 
outside  the  state,  the  state  courts  have  no 
jurisdiction  for  the  recovery  of  damages  as 
to  such  part  of  the  goods  as  were  carried 
through  New  Jersey. 

It  follows  that  the  judgment  of  the  court 
below  must  be  reversed,  and  judgment  en- 
tered for  plaintiff  for  an  increased  amount. 
The  amount  of  the  judgment  will  be  com- 
puted by  taking  the  difference  between  the 
sum  of  $93,111.88,  which  sum  is  made  up 
as  per  computation  based  upon  a  stipula- 
tion entered  into  between  the  parties  as  to 
the  tonnage  and  rebates  allowed  thereon, 
and  the  sum  of  $10,225.75  being  the  amount 
of  rebates  on  tonnage  which  passed  outside 
the  state  of  Pennsylvania  in  the  course  of 
shipment,  to  wit,  $82,886.13,  which,  mul- 
tiplied by  three,  makes  $248,658.39,  the 
amount  of  the  judgment. 
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Judgment  reversed,  and  judgment  for 
plaintiff  for  $248,658.39. 

A  petition  for  rehearing  having  heen 
granted,  the  following  Per  Cariam  re- 
sponse was  handed  down  on  March  12,  1917 : 

Ihese  appeals  were  first  heard  January 
18,  1915,  and  a  reargument,  ordered  of  our 
own  motion,  was  heard  March  13,  1916.  On 
July  1,  1916,  an  opinion  was  filed  by  Mr. 
Justice  Frazer,  entering  judgment  for  the 
plaintiff  for  $248,658.39.  A  second  reargu- 
ment  was   ordered   on   the   application    of 


learned  counsel  for  the  defendant,  to  enable 
them  to  reargue  the  questions  of  the  applica- 
tion of  the  Statute  of  Limitations  and  of 
the  right  of  the  plaintiff  to  recover  treble 
damages.  This  last  argument  was  heard 
January  5,  1917.  After  Aue  and  careful 
consideration  of  all  that  has  been  earnestly 
and  ably  urged  in  asking  for  a  modification 
of  the  judgment  entered  July  1,  1916,  we  are 
of  one  mind  that  it  ought  not  to  be  dis- 
turbed, in  view  of  all  the  facts  in  the  case, 
and  the  prothonotary  is  directed  to  remit 
the  record. 


WASHINGTON  SUPREME  COURT. 
( Department  No.  2 . ) 

MARTIN  GRUBER,  Respt., 

V. 

CATER  TRANSFER  COMPANY,  Appt 

(—  Wash.  — ,  165  Pac.  491.) 

Master  and  servant  —  driver  of  moving 
van  —  authority  to  Invite  passengers. 

1.  The  driver  of  a  moving  van  has  no  im- 
plied authority  to  invite  tiie  owner  of  the 
goods  to  accompany  them  on  the  van,  so  as 
to  render  the  owner  of  the  van  liable  for 
injury  inflicted  upon  him  by  the  careless 
driving  of  the  van. 

For  other  cases,  see  Blaster  and  Servant,  III. 
a,  2,  in  Dig.  1-52  N.  8. 

Evidence  —  custom  —  permitting  riding 
on  vans. 

2.  A  custom  to  permit  owners  to  ride  on 
moving  vans  with  their  goods  is  not  shown 
by  testimony  of  a  driver  of  one  of  the  vans 
that  he  had  allowed  others  to  ride  upon  the 
seat  with  him. 

For  other  cases,  see  Evidence,  XI L  k,  in  Dig. 
1-52  N,  S. 

(June  4,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  plaintiff's  favor,  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Smith  &  Mack,  for  appellant: 

The  testimony  of  the  driver  of  the  van 
was  clearly  insufficient  to  establish  a  cus- 
tom. 

Williams  v.  Ninemire,  23  Wash.  393,  63 
Pac.  534;  Johns  v.  Jayoox,  67  Wash.  403, 
39  L.R.A.(N.S.)  1151,*  121  Pac.  854,  Ann. 
Cas.  1913D,  471. 

The  defendant  was  not  liable,  as  the  cvi- 

Note.  —  As  to  liability  of  master  for  in- 
jury to  person  riding  with  servant  by  lat- 
ter's  invitation  or  permission,  see  annota- 
tion following  this  case,  post,  425. 
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dence  shows  that  the  servants  had  no  right 
or  authority  to  let  anybody  ride  and  the 
rule  of  the  company  was  not  to  do  so. 

Scott  V.  Peabody  Coal  Co.  163  111.  App. 
103;  Schulwitz  v.  Delta  Lumber  Co.  126 
Mich.  559,  85  N.  W.  1075;  Mahler  v.  Scott, 
129  Mich.  614,  89  N.  W.  340,  11  Am.  Neg. 
Rep.  264;  DriscoU  v.  Scanlon,  165  Mass.  348, 
52  Am.  St.  Rep.  523,  43  N.  S.  100;  Dover  y. 
Mayes  Mfg.  Co.  15?  N.  C.  324,  46  L.R.A. 
(N.S.)  199,  72  S.  E.  1067;  Robinson  v.  Mc- 
Neill, 18  Wash.  163,  51  Pac.  356;  Daugherty 
V.  Chicago,  M.  &  St.  P.  R.  Co.  137  Iowa,  267, 
14  L.R.A.(N.S.)  690,  126  Am.  St.  Rep.  282, 
114  N.  W.  902;  Formall  v.  Standard  Oil  Co. 
127  Mich.  496,  86  N.  W.  946,  10  Am.  Neg. 
Rep.  402;  Curtis  v.  Tenlno  Stone  Quarries, 
37  Wash.  355,  79  Pac.  955;  Morris  v.  Brown, 
111  N.  Y.  318,  7  Am.  St.  Rep.  751,  18  N. 
E.  722;  Bowler  v.  O'Connell,  162  Mass  319, 
27  L.R.A.  173,  44  Am.  St.  Rep.  359,  38  N. 

E.  498;  Foster-Herbert  Cut  Stone  Co.  v. 
Pugh,  115  Tenn.  688,  4  L.R.A.(N.S.)  804, 
J 12  Am.  St.  Rep.  881,  91  S.  W.  199,  19  Am. 
Neg.  Rep.  553;  Shafer  v.  Tacoma  Eastern 
R.  Co.  91  Wash.  164,  L.R.A.1916F,  114,  157 
Pac.  485;  Fischer  v.  Columbia  &  P.  S.  R. 
Co.  52  Wash.  462,  100  Pac  1005;  Clark  v. 
Colorado  &  N.  W.  R.  Co.  19  L.R.A.(N.S.) 
988,  91  C.  C.  A.  358,  165  Fed.  408;  Wilcox 
V.  San  Antonio  &  A.  P.  R.  Co.  11  Tex.  Civ. 
App.  487,  33  S.  W.  379;  Atchison,  T.  &  S. 

F.  R.  Co.  V.  Lindley,  42  Kan.  714,  6  L.R.A. 
646,  16  Am.  St.  Rep.  615,  22  Pac.  703; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Headland,  38 
Colo.  477,  20  L.R.A.  822,  33  Pac.  185;  John- 
son V.  Ashland  Water  Co.  71  Wis.  653,  5 
Am.  St.  Rep.  243,  37  N.  W.  823 ;  Atlanta  & 
W.  P.  R.  Co.  V.  West,  121  Ga.  641,  67  L.R.A. 
701,  104  Am.  St.  Rep.  179,  49  S.  E.  711; 
Miekelson  v.  New  East  Tintic  R.  Co.  23 
Utah,  42,  64  Pac.  463 ;  Holmes  v.  Cromwell 
k  S.  Co.  61  La.  Ann.  352,  25  So.  266;  Lygo 
V.  Newbold,  9  Exch.  302,  156  Eng.  Reprint, 
129,  23  L.  J.  Exch.  N.  S.  108,  2  C.  L.  R, 
449,  2  Week.  Rep.  158;  Potts  v.  Fortune, 
80  Wash.  302,  141  Pac.  697 ;  Mercer  v.  Lloyd 
Transfer  Co.  59  Wash.  560,  110  Pac.  3S9. 
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It  is  onljr  the  duty  of  the  master  towards 
the  tieeiTsee  not  to  wantonly  injure. 

Shafer  v.  Tacoma  Eastern  R.  Co.  91  Wash. 
164,  L.RJk.l916F,  114,  167  Pac.  485;  Thiele 
r.  MoManufl,  8  Ind.  App.  182,  28  N.  £.  327 ; 
Sisk  V.  Crump,  112  Isd.  504,  2  Am.  St.  Rep. 
213,  14  N.  E.  881;  Mathews  ▼.  Bensel,  51 
N.  J.  L.  30,  16  Atl.  105;  Fitaspatrick  y. 
Cumberland  Olass  Mfg.  Co.  61  N.  J.  L.  878, 
30  Atl.  675,  4  Am.  Neg.  Rep.  103;  Kentucky 
Distilleries  &  Warehouse  Co.  v.  Leonard,  25 
Ky.  L.  Rep.  2046,  79  S.  W.  281;  Cowen  t. 
Kirby,  180  Mass.  604,  62  N.  £.  968,  11  Am. 
Neg.  Rep.  261;  Taylor  ▼.  Haddonfleld  k  C. 
Tump.  Co.  65  N.  J.  L.  102,  46  Atl.  707. 

Messrs.  Roche  A  Onstine,  for  respond- 
ent: 

The  driver  fully  represented  defendant, 
and  was  acting  in  the  scope  of  his  authority. 

Burger  v.  Taxicab  Motor  Co.  66  Wash. 
678,  120  Pac.  519;  Knust  ▼.  Bullock,  59 
Wash.  141,  109  Pac.  329;  Kneff  v.  Sanford, 

63  Wash.  503,  115  Pac.  1040,  2  N.  O.  C.  A. 
422;  Birch  t.  Abercrombie,  74  Wash.  486, 
50  L.R.A.(N.S.)  59,  183  Pac.  1020;  Switser 
V.  Sherwood,  80  Wash.  24,  141  Pac.  181, 
Ann.  Cas.  3917A,  216. 

After  plaintiff  was  permitted  to  ride,  it 
was  the  positive  duty  of  the  driver  of  said 
automobile  to  exercise  reasonable  care  not 
to  injure  him. 

Baird  v.  Northern  P.  R.  Co.  78  Wash.  72, 
138  Pac.  325;  3  Thomp.  Neg.  §§  2667-2676; 
6  Cyc.  544,  note  50. 

Defendant  is  liable  for  the  careless  acts  of 
the  driver  if  he  was  acting  wittiin  the  scope 
of  his  authority. 

Chase  v.  Knabel,  46  Wash.  487,  12  L.R.A. 
<N.S.)  1165,  90  Pac.  642;  Bardsley  ▼.  Truax, 

64  Wash.  402,  316  Pac.  1075;  Leland  v.  Che- 
halis  Lumber  Co.  68  Wash.  032,  123  Pac. 
1086;  Purdy  v.  Sherman,  74  Wash.  309,  133 
Pac.  440;  Pen  son  T.  Inland  Empire  Paper 
Co.  73  Wash.  344,  L.R.A.1915F,  15,  132  Pac. 
39. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  Gruber,  seeks  recovery  of 
damages  for  personal  injuries  which  he  al- 
leges he  received  from  the  negligence  of  the 
defendant  transfer  company  in  the  opera- 
tion of  one  of  its  transfer  automobile  trucks 
while  he  w^as  riding  thereon  by  consent  of 
the  driver  thereof.  Trial  in  the  superior 
court,  sitting  with  a  jury,  resulted  in  ver- 
dict and  judgment  in  favor  of  the  plaintiff, 
awarding  him  damages,  from  which  the  de- 
fendant has  appealed  to  this  court. 

Appellant  is  a  corporation  engaged  in  the 
transfer  business  in  the  city  of  Spokane,  us- 
ing both  automobile  and  horse-drawn  trucks 
in  its  business.  It  apparently  is  not  en- 
gaged at  all  in  the  carrying  of  passengers. 
L.R.A.1917F. 


In  any  event,  the  automobile  truck  here  in 
question  was  in  no  sense  a  paasenger^carry- 
lag  vehicle  nor  intended  to  be  used  as  such, 
as  its  appearance  plainly  so  indicated. 
About  9  o'clock  in  the  morning  on  April  9, 
1915,  respondent  called  the  office  of  appel- 
lant by  telephone  and  arranged  for  it  to 
send  a  moving  truck  to  his  residence  to  move 
some  trunks  and  household  goods  to  another 
part  of  the  city,  some  blocks  distant.  The 
contract  thus  made  plainly  did  not  con- 
template the  transportation  of  respondent 
himself.  Appelant  sent  an  automobile 
truck  with  two  of  its  employees  in  charge 
to  respondent's  residence,  when  it  was  load- 
ed with  the  goods  respondent  desired  trans- 
ferred, the  employees  being  informed  of  the 
place  where  the  goods  were  to  be  taken.  The 
employees  were  very  familiar  with  the  city, 
and  needed  no  one  to  go  along  and  show 
them  the  way.  The  goods  being  loaded  and 
the  truck  ready  to  start  upon  its  journey, 
respondent  said  to  the  driver,  "Hadn't  I 
better  go  up  and  show  you  where  to  put  that 
stuff?"  The  driver  replied,  "Yes,"  "All 
right,"  or  "Come  on."  Respondent  himself 
gave  these  different  versions  of  what  the 
driver  then  said  to  him.  The  driver  and  the 
other  employee  of  appellant  oceupied  the 
seat  on  the  front  of  the  truck  leaving  no 
room  for  anothw  person  to  ride  there.  The 
sides  of  the  body  of  the  truck  were  some  18 
inches  high.  The  rear  end  gate  was  down. 
A  small  trunk  was  on  the  floor  of  the  truck, 
a  foot  or  two  from  the  rear  end.  Respond- 
ent sat  down  upon  this  truxik  facing  the 
rear.  The  truck  then  proceeded  upon  its 
way,  and,  while  passing  over  a  crossing 
raised  somewhat  above  the  level  of  the  road- 
way, respondent  was  thrown  or  fell  out» 
striking  upon  his  head  and  shoulders,  and 
causing  the  injuries  for  which  he  here  seeks 
recovery.  He  claims  that  he  was  thrown 
out  as  the  result  of  the  reckless  driving  of 
the  truck  by  appellant's  employee.  We 
think  no  statement  of  the  facts  can  be  made 
from  the  record  before  us  more  favorable  to 
respondent's  contentions  than  this  summary. 
Indeed,  it  is  respondent's  own  version,  in 
substance,  of  the  facts. 

Appellant,  by  timely  and  appropriate  mo- 
tions made  upon  the. trial  of  the  case,  chal- 
lenged the  sufficiency  of  the  evidence  to  war- 
rant any  recovery  against  it,  whatever  the 
negligence  of  the  driver  may  have  been ;  the 
principal  argument  being  that  respondent 
was  not  upon  the  truck  with  the  knowledge 
or  consent  of  appellant,  and  that  the  driver 
had  no  real  or  apparent  authority  from  ap- 
pellant to  consent  to  respondent  being  upon 
the  truck  as  he  was*  The  refusal  of  the 
trial  court  to  so  rule  aa  a  matter  of  law  is 
the  principal  claimed  error  here  relied  up- 
on. 
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It  seems  to  us  that  the  proper  dispoBltion 
of  this  case  is  controlled  by  our  decision  in 
Fischer  v.  Columbia  &  P.  S.  R.  Co.  52  Wajsh. 
462,  100  Pac.  1006.  In  that  case  the  plain- 
tiff contemplated  becoming  a  passenger  up- 
on a  freight  train  of  the  defendant  company 
to  which  there  was  a  caboose  attached  for 
the  carrying  of  passengers.  It  was  a  long 
train,  and  plaintiff  was  near  the  front  end, 
and  it  seemed  doubtful  whether  he  would  be 
able  to  walk  back  to  the  caboose  before  the 
train  started.  The  engineer,  noticing  this 
situation,  told  the  plaintiff  to  get  on  the 
engine  and  ride.  The  plaintiff  did  so,  and, 
because  of  defective  brakes,  the  crew  lost 
control  of  the  train,  resulting  in  plaintiff's 
injury,  which  would  not  have  occurred  had 
the  plaintiff  been  riding  in  the  caboose 
which  was  provided  for  passengers.  It  was 
held  as  a  matter  of  law  that  the  company 
was  not  liable  because  the  plaintiff  was  not 
upon  the  engine  by  consent  of  the  company 
or  any  of  its  agents  who  had  authority  to 
invite  him  to  ride  there,  and  no  facts  were 
shown  pointing  to  any  real  or  apparent  au- 
thority on  the  pfirt  of  the  engineer  to  invite 
the  plaintiff  to  ride  there,  so  that  the  au- 
thority of  the  engineer  in  that  respect  could 
not  become  a  question  for  the  jury.  Judg" 
Gose,  speaking  for  the  court,  quoted  with 
approval  the  general  rule  as  stated  in  Wat- 
erbury  v.  New  York,  C.  &  H.  R.  R.  Co.  (C. 
C.)  17  Fed.  671,  10  Am.  Neg.  Cas.  694,  as 
follows:  '^Undoubtedly  the  presumption  of 
law  is  that  persons  riding  upon  a  train  of  a 
railroad  carrier,  which  is  palpably  not  de- 
signed for  the  transportation  of  persons,  arc 
not  lawfully  there.  And  if  they  are  permitted 
to  be  there  by  the  consent  of  the  carrier's 
employees,  the  presumption  is  against  the 
authority  of  the  employees  to  bind  the  car- 
riers by  such  consent." 

In  the  decision  so  quoted  from,  however, 
the  question  of  implied  authority  of  the  en- 
gineer to  invite  the  plaintiff  to  ride  upon 
the  engine  was,  because  of  the  plaintiff's  be- 
ing a  shipper  of  stock  on  the  train  and 
certain  proof  of  custom  introduced  in  evi- 
dence, held  proper  to  be  left  for  the  jury  to 
decide.  After  citing  and  reviewing  a  num- 
ber of  authorities,  Judge  Gose  concluded 
the  opinion  of  the  court  as  follows:  "We 
conclude,  therefore,  that  the  engineer,  in 
inviting  the  appellant  to  get  onto  the  engine, 
did  not  act  within  the  real  or  apparent 
scope  of  his  authority;  that  the  appellant 
was  required  to  take  notice  of  this  fact;  that 
the  appellant  was  not  a  passenger;  that  the 
company  owed  him  no  affirmative  duty; 
and  that  he  cannot  recover." 

It  seems  to  us  that  the  presumption  is 
equally  strong  in  this  case  that  appellant's  j 
driver  did  not  have  authority  to  invite  or  I 
permit  respondent  to  ride  upon  the  truck, 
L.RJSi.l917F. 


especially  in  the  position  in  which  he  did 
ride.  Nothing  could  seem  plainer  than  thaL 
the  nature  of  the  truck  and  the  purpose  for 
which  it  was  being  used  would  tell  respond- 
ent that  appellant  never  contemplated  per- 
sons other  than  its  employees  riding  there- 
on, and  we  think  there  is  no  evidence  in  the 
record  which  tends  to  affirmatively  show  ta 
the  contrary.  Among  the  decisions  cited 
and  reviewed  by  Judge  Gose  in  that  opinion 
as  lending  support  to  the  conclusion  reached 
are:  Chicago  &  A.  R.  Co.  v.  Michie,  83  111. 
427;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Johnson, 
3  Okla.  41,  41  Pac.  641,  6  Am.  Neg.  Cas. 
187;  Flower  v.  Pennsylvania  R.  Co.  69  Pa. 
210,  8  Am.  R^.  251,  12  Am.  Neg.  Cas.  524; 
Snyder  v.  Hannibal  &  St.  J.  R.  Co.  60  Mo. 
413;  Duff  V.  Alleghany  Valley  R.  Co.  91  Pa. 
458,  36  Am.  Rep.  675 ;  and  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Lindley,  42  Kan.  714,  6  L.R.A. 
646,  16  Am.  St.  Rep.  515,  22  Pac.  703. 

Our  decision  in  Baird  v.  Northern  P.  R. 
Co.  78  Wash.  67,  138  Pac.  325,  might  seem 
to  lend  some  support  to  respondent's  conten- 
tions, but  in  that  case  an  employee  of  the 
railway  company,  in  accordance  with  a  cus- 
tom which  was  known  to  the  company,  and 
assented  to  by  it,  was  riding  home  upon  the 
engine  of  a  work  train  after  working  hours, 
when  he  was  injured  by  the  negligent  opera- 
tion of  the  engine.  That  decision  goes  no 
further  than  holding  that,  these  facts  ap- 
pearing in  the  complaint,  it  stated  a  cause 
of  action,  and  that  proof  of  the  alleged 
facts  made  the  question  of  the  authority  of 
the  operators  of  the  engine  in  allowing  him 
there  one  for  the  jury  to  decide.  The  fol- 
lowing authorities  lend  support  to  our  con- 
clusion: Robinson  v.  McNeill,  18  Wash.  168, 
51  Pac.  355;  Foster-Herbert  Cut  Stone  Co. 
V.  Pugh,  115  Tenn.  688,  4  L.R.A.(N.S.)  804, 
112  Am.  St.  Rep.  881,  91  S.  W.  199,  19  Am. 
Neg.  Rep.  553;  Dougherty  v.  Chicago,  M.  & 
St.  P.  R.  Co.  137  Iowa,  257,  14  L.R.A.(N.S.) 
590,  126  Am.  St.  Rep.  282,  114  N.  W.  902; 
Clark  V.  Colorado  &  N.  W.  R.  Co.  91  C.  C.  A. 
358,  19  L.R.A.(N.S.)  988,  165  Fed.  408; 
Dover  v.  Mayes  Mfg.  Co.  157  N.  C.  324,  46 
L.R.A.(N.S.)  199,  72  S.  E.  1067;  Schulwitz 
V.  Delta  Lumber  Co.  126  Mich.  659,  85  N.  W. 
1075;  Mahler  v.  Stott,  129  Mich.  614,  89  N. 
W.  340,  11  Am.  Neg.  Rep.  264;  Scott  v. 
Peabody  Coal  Co.  153  111.  App.  103;  Lygo 
V.  Newbold,  9  Exch.  302,  166  Eng.  Reprint, 
129.  The  last-cited  case  seems  to  be  exact- 
ly parallel  to  the  one  before  us.  The  deci- 
sion is  well  epitomized  in  the  syllabus  there- 
of, which  reads:  "The  plaintiff,  a  person 
of  full  age,  contracted  with  the  defendant  to 
carry  certain  goods  for  her  in  his  cart.  The 
defendant  sent  his  servant  with  the  cart, 
and  the  plaintiff,  by  the  permission  of  the 
servant,  but  without  the  defaidant's  author- 
itg%  rode  in  the  cart  with  her  goods*    On  the 
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waj,  the  cart  broke  down,  and  the  plaintiff 
was  thrown  out  and  severely  injured.  Held 
that,  as  the  defendant  had  not  contracted 
to  carry  the  plaintiff,  and  as  she  had  ridden 
in  the  cart  without  his  authority,  he  was 
not  liable  lor  the  personal  injury  she  had 
sustained." 

We  see  no  escape  from  the  conclusion  that 
appellant  cannot  be  held  liable  for  the  in- 
juries received  by  respondent,  and  that  it 
must  be  so  decided  as  a  matter  of  law. 

We  do  not  understand  counsel  for  re- 
spondent, to  seriously  contend  here  that  ap- 
pellant's driver  was  guilty  of  gross  negli- 
gence or  of  wantonly  causing  respondent's 
injury.  Indeed,  we  see  no  room  for  such 
contention  in  the  light  of  the  evidence.  Be- 
sides, the  trial  court  in  its  instructions  sub- 
mitted the  case  to  the  jury  upon  the  theory 
of  appellant  being  in  no  event  liable  to  re- 
spondent except  upon  its  failure  to  exercise 
ordinary  care  for  his  safety,  and  we  do  not 
^d  in  the  record  any  exceptions  to  these 
instructions  or  request  for  instructions  sub- 


mitting to  the  jury  the  question  of  gross 
negligence  or  wanton  action  on  the  part  of 
appellant's  driver. 

We  find  in  the  record  no  evidence  worthy 
of  consideration  pointing  to  any  custom  of 
allowing  persons  other  than  appellant's  em- 
ployees to  ride  upon  its  transfer  trucks. 
The  only  evidence  which  could  have  any 
bearing  whatever  upon  this  question  was 
the  testimony  of  one  of  appellant's  drivers 
of  one  of  its  horse-drawn  trucks  that  he  had 
allowed  others  to  ride  upon  the  seat  with 
him.  But  even  he  testified  that  he  never  al- 
lowed anyone  to  ride  on  the  back  part  of  his 
truck  where  goods  were  being  carried.  This, 
we  think,  is  no  evidence  of  custom  available 
to  respondent. 

We  conclude  that  the  judgment  must  be 
reversed,  and  the  case  dismissed. 

It  is  so  ordered. 

£1118,  Ch.  J.,  and  Hoant,  Fnllerton, 
and  Holcomb,  JJ.,  concur. 


Annolalioii — ^Luibiiity  of  nuMter  for  injory  to  penon  riding  with  servant 

by  tatter's  invitation  or  permission. 


This  question,  so  far  as  children  are 
concerned,  has  been  treated  generally  in 
the  note  to  Dover  v.  Mayes  Mfg.  Co.  46 
L.R.A.(N.S.)  199,  and  specifically  with 
reference  to  children  invited  or  per- 
mitted to  ride  on  engines  or  cars  in  the 
note  to  Love  joy  v.  Denver  &  R.  G.  R. 
Co.  L.R.AJ.915E,  888.  The  present  note 
is  confined  to  road  vehicles,  wagons  or 
automobiles. 

Gruber  y.  Cater  Transfer  Co.  ante, 
422,  is  sustained  in  McQueen  v.  People's 
Store  Co.  (1917)  —  Wash.  — ,  166  Pac. 
626,  holding  the  master  not  liable  where 
the  driver  of  an  automobile  truck  used 
in  the  delivery  of  merchandise  invited  a 
lady  acquaintance  to  ride  on  the  step, 
and,  alter  going  a  short  distance,  she 
was  injured  either  by  jumping  or  being 
thrown  from  the  car.  The  court  said: 
''In  inviting  the  girls  to  ride  upon  the 
truck  Buhre  was  engaged  in  furthering 
his  own  pleasure,  and  not  in  furthering 
his  master's  business.  His  employment 
was  to  drive  the  truck.  In  inviting 
these  girls  to  ride  with  him  he  was 
neither  doing  it  as  a  means  nor  for  the 
purpose  of  performing  that  work.  It 
had  no  connection  with  his  work,  either 
directly  or  indirectly.  In  extending  this 
invitation  Buhre  was  acting  without  any 
reference  to  the  business  in  which  he 
was  ^nployed.  It  was  an  independent 
and  private  purpose  of  his  own,  con- 
tributing to  his  pleasure,  but  not  to  his 
L.R.A.1917F. 


service.  While  so  acting  he  was  his  own 
master  irrespective  of  the  fact  that  the 
facilities  afforded  him  to  do  his  work 
were  instrumental  in  inflicting  the  in- 
juries complained  of." 

In  Adams  v.  Tozer  (1914)  163  App. 
Div.  751,  149. N.  Y.  Supp.  163,  in  its 
facts  a  case  similar  to  the  Gruber  Case, 
but  reaching  a  conclusion  different 
therefrom,  one  hired  a  van  for  the  re^ 
moval  of  his  household  goods,  and  while 
riding,  on  the  invitation  of  the  driver, 
was  injured  through  the  tatter's  negli- 
gence by  the  overturning  of  the  van. 
The  owner  of  the  goods  was  said  to  be 
a  licensee  to  whom  the  owner  of  the  van 
owed  the  duty  of  exercising  reasonable 
care.  The  court  said  that  "the  appellant 
[owner  of  goods]  was  engaged  with  the 
driver  in  the  oommon  enterprise  of  re- 
moving two  loads  of  household  goods 
from  a  car  to  the  house  which  appellant 
was  to  occupy.  The  work  could  not 
well  be  done  by  the  driver  alone,  but  the 
assistance  of  the  appellant  was  neces- 
sary both  as  to  the  loading  and  unload- 
ing of  the  van,  and  it  was  evidently  in 
the  contemplation  of  the  appellant  and 
respondent  [owner  of  van]  at  the  time 
of  hiring  the  van  that  the  necessary 
assistance  should  be  furnished  by  the 
appellant  to  supplement  the  work  of  the 
diriver  and  the  team.  The  van  was  fitted 
with  a  seat  for  the  use  of  the  driver  and 
of   any  other  person  who   might  have 
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the  right  to  use  it.  The  obligation  of 
the  respondent  was  to  move  the  goods 
from  the  ear  to  the  house,  and  the 
driver,  representing  the  respondent,  had 
the  authority  to  do  what  was  reason- 
able and  necessary  for  that  purpose. 
The  route  from  the  car  to  the  house, 
through  the  various  streets,  was  given, 
indicating  that  the  car  and  house  were 
not  in  proximity;  but  the  distance  was 
not  stated.  While  it  was  not  shown 
that  it  was  customary  for  the  persons 
assisting  in  the  work  of  movii^  goods  to 
ride  back  in  the  wagon  returning  empty, 
it  may  fairly  be  assumed  that,  in  the 
interest  of  expediting  the  work  and  con- 
serving the  strength  of  the  workers, 
such  course  was  practical  and  reason- 
able and  fairly  within  the  contemplation 
of  the  parties  at  the  time  the  bargain 
was  made,  and  we  think  the  driver  was 
not  acting  outside  of  his  authority  in 
inviting  the  appellant  and  his  father  to 
ride.  By  taking  his  place  upon  the  seat 
of  the  van  at  the  invitation  of  the  driv- 
er, the  appellant  did  not  thereby  assume 
charge  of  the  driver  and  team,  nor  did 
he  become  a  trespasser;  but  he  became  a 
licensee  on  behalf  of  whose  safety  the 
respondent  owed  the  duty  of  exercising 
reasonable  care.  Whether  or  not,  as  the 
servant  of  the  respondent,  the  driver 
did  exercise  such  care,  was,  we  think, 
under  the  evidence,  fairly  a  question  of 
fact  which  should  have  been  submitted 
to  the  jury."  (As  to  liability  of  master 
for  injury  to  volunteer,  see  note  to 
Pooler  V.  Sargent  Lumber  Co.  L.R.A. 
1915F,  1125,  and  other  notes  there  re- 
ferred to.) 

In  Royal  Indemnity  Co.  v.  Piatt  &  W. 
Ref.  Co.  (1917)  98  Misc.  631,  163  N.  Y. 
Supp.  197,  the  court,  upon  the  authority 
of  Grimshaw  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1912)  205  N.  Y.  371,  40  L.R.A.(N.S.) 
563,  Ann.  Cas.  1913E,  571,  98  N.  E. 
762,  and  Adams  v.  Tozer  (N.  Y.)  supra, 
held  that  one  riding  in  defendant's  auto- 
mobile by  invitation  of  defendant's  em- 
ployee, who  was  using  the  automobile  at 
the  time  in  his  work  of  soliciting  orders 
for  oil  for  the  defendant,  was  a  licensee 
of  the  defendant,  to  whom  it  owed  the 
duty  of  exercising  care,  and  that  it  was 
responsible  for  an  injury  to  him  through 
the  negligence  of  the  employee  in  run- 
ning the  automobile.  This  seems  to  have 
been  held  independently  of  the  fact, 
which  the  court  apparently  refers  to 
merely  as  an  additional  reason  for  its 
decision,  that  the  injured  person  testified 
that  the  defendant's  employee  was,  dur- 
ing the  trip,  soliciting  an  order  for  oil 

from  him.  Apart  from  that  fact,  how- 
L.R.A.1917F. 


ever,  there  is  some  doubt  as  to  the  au- 
thority of  the  cases  cited  for  the  result. 
In  the  Adams  Case,  as  above  shown,  the 
person  was  injured  while  accompanying 
his  own  goods;  and  in  the  Qrimshaw 
Case  the  person  was  injured  while  riding 
on  an  engine,  with  the  consent  of  the 
engineer,  and  was  himself  a  railroad 
employee,  although  not  an  employee  of 
defendant. 

In  Powers  v.  Williamson  (1914)  189 
Ala.  600,  66  So.  585,  a  father  allowed  his 
son  the  use  of  his  automobile  for  a  pleas- 
ure trip,  provided  a  certain  person  whom 
the  father  considered  an  experienced 
chauffeur  should  run  the  car;  the  latter, 
on  invitation  of  the  son,  consented  to 
operate  the  car,  and,  without  the  fathei^s 
knowledge,  invited  a  woman  to  form  one 
of  the  party ;  during  the  trip  the  car  ran 
into  an  obstruction  and  the  woman  was 
injured;  the  father  was  held  not  liable 
for  injury  received  by  such  woman 
through  the  driver's  negligence,  the  lat- 
ter not  being  the  father's  servant  so  far 
as  she  was  concerned.  The  court  said: 
"In  so  far  as  Miss  Powers  is  concerned, 
certainly  the  relation  of  master  and  serv- 
ant did  not  exist  between  Will  Skeggs 
[driver]  and  the  defendant.  While  the 
defendant's  son  was  in  the  car  with  the 
three  young  ladies  who  were  his  guests, 
Miss  Reba  Powers  became  the  guest  of 
Will  Skeggs, — all  the  evidence  shows 
this, — and  as  to  her,  without  regard  to 
the  rights  of  the  other  members  of  the 
party,  Will  Skeggs  cannot  be  regarded 
as  the  servant  of  the  owner  of  the  auto- 
mobile. In  so  far  as  Miss  Powers  is 
concerned,  her  rights  are  to  be  deter- 
mined just  as  if  Will  Skeggs  had  been 
the  owner  of  the  automobile  and  acting 
as  his  own  chauffeur.  If  Will  Skeggs 
was,  as  to  third  parties,  and  as  to  the  son 
and  the  three  young  ladies  who  were  his 
guests, — a  matter  which  is  not  before 
us, — ^the  servant  of  the  father,  he  was  not 
the  servant  of  the  father  in  so  far  as 
Miss  Powers  is  concerned." 

(Generally  as  to  liability  of  owner  or 
operator  of  automobile  for  injury  to 
guest,  see  notes  to  Beard  v.  Klusmeier, 
50  L.R.A.(N.S.)  1100,  and  Perkins  v. 
Galloway,  L.R.A.1916E,  1193.) 

It  was  stated  in  Wink  v.  Weiler  (1891) 
41  HI.  App.  336,  that  where  a  servant, 
after  he  had  ceased  work,  was,  for  his 
own  accommodation,  driven  by  a  fellow 
servant  to  a  point  near  his  home,  and, 
while  in  the  act  of  alighting  from  the 
wagon,  was  injured  by  reason  of  a  de- 
fective step  thereon,  the  relation  of  mas- 
ter and  servant  having  ceased,  the  owner 
of  the  wagon  did  not  owe  the  person 
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injured  the  duty  of  furnishing  him  a  safe 
and  Buffieient  wagon. 

So,  where  an  employee  who  waa  oper- 
ating an  automobile  belonging  to  a  cus- 
tomer permitted  another  employeoi  who 
was  on  his  way  home  after  work,  to  ride 
with  him,  in  violation  of  a  rule  of  the 
master,  the  master  was,  in  Walker  v. 
Fuller  (1916)  223  Mass.  566,  112  N.  E. 
230,  held  not  liable  for  injuries  sustained 
by  the  latter  employee  in  a  oollisioni  the 
court  stating  that,  at  the  time  such  em- 


|iloyee  was  injured,  he  was  not  ridii^  in 
the  automobile  by  reason  of  any  invita- 
tion of  the  defendant,  or  of  anyone  in  his 
employ  who  was  authorized  by  him  to 
extend  such  an  invitation;  that  he  was  a 
trespasser  and  could  not  recover. 

The  case  of  Lygo  v.  Newbold  (1854)  9 
Exch.  302,  156  Eng.  Reprint,  129,  23  L. 
J.  Exch.  N.  S.  108,  2  C.  L.  R.  449,  2 
Week.  Rep.  158,  is  sufOiciently  set  out  in 
Qrubeb  v.  Cater  Transfer  Co. 

J.  D.  C. 


XjyjTEJ>  STATES  CIRCUIT  COURT  OP 
APPSAIiS,  NINTH  CIRCUIT. 

VICTOR  VON  ARX,  Plff.  in  Err., 

V. 

W.  A.  SHAFBR  et  al. 

(241  Fed.  649.) 

False  imprisonment  —  liability  of  mai  - 
slial. 

1.  A  marshal  who,  upon  arresting  an  al- 
leged offender,  postpones  compliance  with  a 
statute  requiring  him  to  be  taken  before  a 
magistrate  without  delay,  until  he  can  get 
his  dinner,  change  his  clothes,  and  look 
after  witnesses,  is  guilty  of  false  imprison- 
ment. 

For  other  cates,  %ee  False  Imfriaonmeni,  11. 
by  in  Dig.  1^2  N.  S. 

Same  —  liability  of  masistrale* 

2.  A  magistrate  is  guilty  of  false  impris- 
onment who,  knowing  of  an  arrest,  fails  to 
have  the  alleged  offender  brought  before  him 
without  delay  as  required  by  statute,  and 
permits  him  to  be  imprisoned  without  bail 
until  the  following  day. 

For  other  cases,  see  False  Imprisonment,  II, 
6,  in  Dig,  1S2  N,  B. 

(May  7,  1917.) 

I?  RROR  to  the  District  Court  of  the  Unit- 
J  ed  States  for  the  First  Division  of  the 
District  of  Alaska  (Jennings,  District 
Judge)  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover 
damages  for  alleged  false  imprisonment. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert  and  Hunt,  Circuit 
Judges,  and  Wolverton,  District  Judge. 

Mr.  J.  H.  Cobb,  for  plaintiff  in  error: 

The' law  prohibits  arresting  without  war- 
rant and  confining  the  person  so  arrested 
in  jail  longer  than  reasonably  necessary  to 
take  him  before  a  magistrate  for  examina- 
tion or  trial. 

Note. —  As  to  liability  of  magistrate  for 
failing  to  have  prisoner  brought  before  him, 
see   annotation   following   this    case,   post, 
429. 
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19  Cye.  364;  Low  v.  Evans,  16  Ind.  487; 
Stewart  v.  Feeley,  118  Iowa,  624,  92  N.  W. 
670;  Brock  v.  Stimscm,  108  Mass.  520,  11 
Am.  Rep.  390;  Harness  v.  Steele,  169  Ind. 
286,  64  N.  E.  878;  Leger  v.  Warren,  61 
L.RAL.  193,  216,  217,  and  note,  62  Ohio  St. 
600,  78  Am.  St.  Rq».  738,  67  N.  £.  606. 

Messrs.  Cheney  J^  Zie^ler,  for  defend- 
ants in  error: 

The  provision  in  the  statute  that  the  de- 
fendant  must  in  all  cases  be  taken  before 
the  magistrate  without  delay  is  directory 
only. 

SUte  T.  Belding,  43  Or.  96,  71  Pac.  330. 

Gilbert,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  parties  hereto  will  be  designated 
plaintiff  and  defendants  as  in  the  court  be- 
low. The  plaintiff  brought  an  action  against 
the  defendants  to  recover  damages  for  false 
imprisonment.  The  defendant  Shafcr  w^as 
the  city  marshal  of  the  town  of  Douglas, 
Alaska,  and  the  defendant  Henson  was  the 
city  magistrate.  During  the  progress  of  the 
trial  the  court  directed  a  nonsuit  as  to  Hen- 
son,  and  at  the  close  of  the  evidence  in- 
structed the  jury  to  return  a  verdict  for 
the  defendant  Shafer.  The  court  was  clear- 
ly in  error  in  both  rulings. 

The  plaintiff  and  the  defendant  Shafer 
engaged  in  a  personal  altercation  and  fist 
fight  on  a  street  in  Douglas.  Bystanders 
separated  them,  and  thereupon  Shafer  drew 
his  revolver  and  told  the  plaintiff  that  he 
was  under  arrest.  He  took  the  plaintiff 
to  the  jail,  and  without  lodging  a  complaint 
against  him,  or  taking  him  before  the  magis- 
trate, he  confined  him  in  jail,  where  the 
plaintiff  remained  from  1  o'clock  in  the 
afternoon  until  10  o'clock  the  following 
morning,  when  he  was  brought  into  the  court 
room,  and  Henson,  the  magistrate,  made  out 
a  complaint.  Henson  testified  that  he  made 
up  his  mind  that  the  case  was  not  strong 
enough  to  be  prosecuted  on  the  charge  of 
resisting  an  officer,  and  that  he  thereupon 
wrote  a  complaint  charging  the  plaintiff 
with  using  obscene  and  profane  language,  in 
violation  of  an  ordinance  of  the  town  of 
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Douglas.  Thereafter  plaintiff  was  found 
guilty  by  the  magistrate,  bi|t  on  appeal  to 
the  district  court  he  was  acquitted.  At  the 
time  when  the  plaintiff  was  brought  to  the 
jail,  Henson  was  present.  He  testified  to 
the  following  conversation  at  that  time: 
"He  [Shafer]  said,  *I  have  got  Von  Arx 
down  here.'  And  I  said,  'You  look  as  though 
you  had  got  somebody.'  And  he  was  mud 
from  head  to  foot,  his  face  was  scratched, 
and  that  is  all  I  said.  He  said,  'I  am  going 
on  to  get  my  dinner  and  cleaned  up;'  and 
that  is  all  I  saw  of  the  marshal." 

Fuesi,  a  hardware  merchant,  testified  that 
in  the  afternoon  of  the  day  of  the  arrest, 
in  company  with  one  Hunsaker,  he  went  to 
Henson  and  said  that  he  and  Hunsaker 
would  "go  good"  for  the  plaintiff;  *'Let  him 
out;  let  him  go  home;"  and  that  Henson 
said,  ''Nothing  doing  until  to-morrow  at  10 
o'clock."  It  is  not  denied  that  Fuesi  and 
Hunsaker  were  men  of  property,  and  on  the 
trial  Henson  admitted  that  he  knew  that 
the  plaintiff  could  furnish  any  reasonable 
bail.  He  denied,  however,  that  Fuesi  and 
Hunsaker  offered  to  go  bail  for  the  plaintiff; 
but  he  admitted  that  at  5  o'clock  that  after- 
noon  he  had  a  conversation  with  Fuesi,  in 
which  the  latter  said :  "  *What  are  you 
holding  Von  Arx  for?  You  have  no  right 
to  arrest  him.'  I  said,  *Well,  I  don't  know 
about  that;  well,  he  is  in  jail.'  He  said, 
'I  know  he  is;  I  heard  so,  but  you  cannot 
keep  him  in  jail.'  I  said,  'Well,  I  guess  I 
can ;  I  guess  we  can.'  " 

Upon  the  facts  as  they  are  admitted  by 
both  the  defendants,  a  gross  and  wanton 
outrage  was  committed  upon  the  plaintiff. 
He  was  a  property  owner,  and  for  twelve 
years  had  been  a  resident  of  the  town  of 
Douglas.  He  was  arrested  and  deprived  of 
his  personal  liberty,  the  right  to  which  is 
most  jealously  guarded  in  American  juris- 
prudence, and  imprisoned  in  jail  for  a  period 
of  twenty-one  hours  without  a  warrant, 
without  the  semblance  of  legal  process,  and 
upon  no  charge  of  violation  of  law.  The 
plaintiff  testified  that  before  he  was  put  in 
jail  he  asked  Shafer  to  bring  him  into 
court,  that  Shafer  made  no  answer,  and 
that  on  approaching  the  jail  he  said  to 
Shafer,  "Here  is  Mr.  Henson  in  the  door- 
way," and  that  Shafer  took  his  club  and 
said,  "Come  on  to  jail,"  and  immediately 
put  him  in  jail.  Shafer  denied  that  the 
plaintiff  made  any  such  request,  and  he 
testified  that  after  he  put  the  plaintiff  in 
jail  he  went  out  home  to  his  dinner,  then 
took  his  clothes  to  the  cleaners,  and  after- 
wards was  engaged  in  looking  after  wit- 
nesses on  the  case,  up  to  about  4  o'clock, 
and  that  he  then  went  to  Henson  to  make 
out  a  complaint,  but  failed  to  find  him  in 
the  office  at  that  time. 
L.R^.1917F. 


The  laws  of  Alaska  applicable  to  the  case 
are  not  materially  different  from  those 
which  prevail  generally  in  the  states.  Sec- 
tion  2389,  Compiled  Laws,  provides:  "That 
the  defendant  must  in  all  cases  be  taken 
before  the  magistrate  without  delay." 

And  §  2408  provides  "that  when  the  de- 
fendant is  brought  before  a  magistrate  .upon 
an  arrest,  either  with  or  without  warrant, 
on  a  charge  of  having  committed  a  crime, 
the  magistrate  must  immediately  inform 
him  of  the  charge  against  him  and  of  his 
right  to  the  aid  of  counsel  before  any  fur- 
ther proceedings  are  had." 

It  was  the  plain  duty  of  Shafer,  upon  ar- 
resting the  plaintiff,  to  take  him  forthwith 
to  the  magistrate.  He  had  no  right  to  defer 
this  in  order  to  eat  his  dinner,  clean  his 
clothes,  or  look  after  witnesses.  Harness  v. 
Steele,  159  Ind.  286,  64  N.  £.  875;  Ocean 
S.  S.  Co.  V.  Williams,  69  Ga.  251;  Keefe  v. 
Hart,  213  Mass.  476,  100  N.  E.  558,  Ann. 
Cas.  1914A,  716.  In  the  case  last  cited  the 
court  said:  "The  defendants  had  no  right 
to  detain  the  plaintiff  to  enable  them  to 
make  a  further  investigation  of  the  charge 
against  him.  It  was  their  duty  to  bring 
him  before  the  court  as  soon  as  reasonably 
could  be  done.     ...     It  cannot  be  said 

» 

as  matter  of  law  that  their  delay  for  an 
hour  and  a  quarter  was  reasonable." 

It  was  the  plain  duty  of  Henson,  when 
he  saw  that  the  marshal  had  the  plaintiff 
under  arrest,  to  cause  the  plaintiff  to  be 
brought  before  him,  and  a  charge  to  be  made 
against  him,  and  to  afford  him  a  hearing 
or  the  opportunity  of  bail.  Instead  of  so 
doing,  he  permitted  the  marshal  to  imprison 
the  plaintiff,  and  later  in  the  day,  when  his 
right  to  hold  the  plaintiff  in  jail  was  chal- 
lenged, his  answer  was,  "Well,  I  guess  I 
can;  I  guess  we  can;"  and  further  said: 
"Nothing  doing.  I  don't  want  to  talk  to 
you  any  more.  There  is  nothing  doing  un- 
til to-morrow  morning  at  10  o'clock." 

This  is  not  a  case  in  which  Henson  can 
claim  immunity  from  responsibility  by  rea- 
son of  his  office  of  magistrate.  He  never  ac- 
quired jurisdiction  of  the  person  of  the 
plaintiff,  or  the  authority  to  hold  him  in 
jaiL  Instead  of  obeying  the  plain  provi- 
sions of  the  law,  he  pursued  a  course  wholly 
different  in  nature.  "When  he  does  this, 
he  steps  over  the  boundary  of  his  judicial 
authority,  and  is  as  much  out  of  the  pro- 
tection of  tlie  law  in  respect  to  the  par- 
ticular act  as  if  he  held  no  office  at  all." 
Cooley,  Torts,  416;  Brosde  v.  Sanderson,  86 
Wis.  368,  57  N.  W.  49;  Piper  v.  Pearson, 
2  Gray,  120,  61  Am.  Dec.  438;  Clarke  v. 
May,  2  Gray,  410,  61  Am.  Dec.  470;  La  Roe 
V.  Roeser,  8  Mich.  537;  Truesdell  v.  Combs, 
33  Ohio  St.  186;  Robinson  v.  Dow,  1  Hayw. 
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Jb  H.  239,  Fed.  Cas.  No.  11,950;  Pratt  v. 
Hill,  16  Barb.  303. 

It  is  equally  clear,  upon  the  facts  as  they 
are  admitted,  that  Shafer  also  is  answerabU 
in  damages  for  false  imprisonment.  In  11 
R.  C.  L.  801,  it  is  said:  "The  duty  of  the  one 
making  such  an  arrest  to  bring  the  prisoner 
before  a  proper  magistrate  or  prosecuting 
officer,  that  proceedings  for  the  trial  of  the 
prisoner  may  be  instituted,  and  that  he  may 
have  an  opportunity  to  give  bail  or  other- 
wise procure  his  release,  is  even  more  im- 
perative than  if  a  warrant  had  been  issued 
before  arrest.** 

In  Ocean  S.  S.  Co.  v.  Williams,  69  Ga. 
251,  the  court  said:  "That  it  was  the  duty 
of  the  party  making  or  causing  the  arrest 
to  convey  the  person  arrested,  without  de- 
lay, before  the  most  convenient  officer  au- 
thorized to  receive  an  affidavit  and  issue  a 
warrant,  is  too  plain  to  admit  of  cavil  or 
dispute.  .  .  .  Time  is  not  given  to  make 
an  investigation  of  the  facts  of  the  trans- 
action, but  to  procure  the  warrant.  .  .  . 
The  arrest  is  allowed  only  for  the  purpose 
of  carrying  the  party  before  a  magistrate.*' 

In  Harness  v.  Steele,  supra,  the  court 
said:  "But  the  power  of  detaining  the  per- 
son so  arrested,  or  restraining  him  of  his 
liberty,  in  such  a  case,  is  not  a  matter  with- 
in the  discretion  of  the  officer  making  the 
arrest.  He  cannot  legally  hold  the  person 
arrested  in  custody  for  a  longer  period  of 
time  than  is  reasonably  necessary,  under  all 
of  the  circumstances  of  the  case,  to  obtain 
a  proper  warrant  or  order  for  his  further 
detention  from  some  tribunal  or  officer  au- 
thorized under  the  law  to  issue  such  a  war- 
rant or  order.  If  the  person  arrested  is 
detained  or  held  by  the  officer  for  a  longer 
period  of  time  than  is  required  under  the 
circumstances,  without  such  warrant  or  au- 


thority, he  will  have  a  cause  of  action  for 
false  imprisonment  against  the  officer  and 
all  others  by  whom  he  has  been  unlawfully 
detained  or  held." 

In  Leger  v.  Warren,  62  Ohio  St.  600,  508, 
61  L.R.A.  193,  78  Am.  St.  Rep.  738,  57  N. 
E.  508,  it  was  said:  "To  afford  protection 
to  the  officer  or  person  making  the  arrest, 
the  authority  must  be  strictly  pursued; 
and  no  unreasonable  delay  in  procuring  a 
proper  warrant  for  the  prisoner's  deten- 
tion can  be  excused  or  tolerated.  Any  other 
rule  would  leave  the  power  open  to  great 
abuse  and  oppression.** 

In  Brock  v.  Stimson,  108  Mass.  520,  11 
Am.  Rep.  390,  Judge  Gray  said:  "The  stat- 
ute authorizes  the  arrest  without  a  warrant 
only  as  a  preliminary  step  towards  taking 
the  prisoner  before  a  court.'* 

And  the  court  held  that,  if  the  officer 
omits  to  take  the  prisoner  before  the  court, 
he  is  liable  to  him  for  assault  and  false 
imprisonment. 

In  Markey  v.  Griffin,  109  111.  App.  212, 
the  court  said :  "Tlie  right  to  release  upon 
bail  is  so  firmly  grounded  in  our  system  of 
jurisprudence  by  Federal  and  state  Consti- 
tutions, and  statute  and  common  law,  that 
one  accused  of  crime,  whether  guilty  or  in- 
nocent, cannot  be  deprived  of  the  right  with 
impunity.  Whether  bail  shall  be  granted,  or 
a  party  deprived  ol  it,  ie  not  to  be  left  to 
the  determination  ol  a  city  marshal  or  po- 
lice offieer.'* 

Other  cases  of  similar  import  are  Schoette 
▼.  Drake,  139  Wis.  18,  180  N.  W.  393 ;  Jack- 
son V.  Miller,  84  N.  J.  L.  189,  86  Atl.  60; 
Burke  v.  Bell,  36  Me.  317;  Judson  v.  Rear- 
don,  16  Minn.  431,  Gil.  387. 

The  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial 


Anaotatioii — ^False  imprisonmeiit:  liaUli^  ttf  magistrate  for  failkig 

prisoner  broiiq^ht  before  bim. 


This  note  does  not  include  the  effeet  of 
proceeding  with  a  case  in  the  absence  of 
the  accused. 

For  the  general  subject  of  liability  of 
judicial  officer  to  civil  aetioti  for  acts  of 
judicial  nature,  see  the  notes  in  14  L.R.A. 
138;  27  L.R.A.  92;  and  44  L.R.A.(N.S.) 
164. 

As  to  liability  of  officer  for  making 
an  arrest,  see  note  to  Brown  v.  Hadwin, 
L.R.A.1915B,  505,  and  earlier  notes  there 
referred  to. 

The  decision  in  Von  Arx  v.  Sbufer, 
ante,  427,  is  supported  by  the  authorities. 

In  Edwards  v.  Ferris  (1836)  7  Car.  & 

P.    (Eng.)    642,   it   was   held    that    the 

magistrate  was  liable  where  constables 
L.R.A.1917F. 


arrested  the  plaintiff  on  Sunday  night 
for  disorderly  conduct  and  were  taking 
him  on  Monday  noon  to  the  magistrate, 
who,  meeting  them  in  the  street,  said: 
"Take  him  back,  I  will  see  him  to- 
morrow," and  he  was  kept  in  prison  for 
another  day. 

Where,  late  Saturday  night  a  justice 
issued  a-  warrant  indorsed  with  a  di- 
rection to  commit  the  accused  till 
Monday  for  examination,  and  he  was 
then  arrested  and  remained  in  jail  till 
Monday,  the  justice  and  the  arresting 
officers  were  held  liable  to  the  accusod. 
Pratt  y.  Hill  (1853)  16  Barb.  (N.  Y.) 
303. 

In    Touhey    v.    King    (1882)    9    Lea 
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(Tenn.)  422,  the  trial  court  in  an  action 
against  a  magistrate  for  false  imprison- 
ment instructed  the  jury  that  "in  case  of 
misdemeanors,  when  committed  in  pres- 
ence of  magistrates;  they  have  the  power 
to  cause  the  arrest  of  the  party  without 
warrants,  and  to  commit  to  imprison- 
ment." The  appellate  court  in  reversing 
the  judgment  said  and  held:  "While 
...  a  magistrate  may  order  the  arrest 
of  anyone  for  a  public  offense  committed 
in  his  presence,  he  has  no  power  to  at 
once,  without  an  examination  or  hearing, 
or  without  informing  the  offender  of  the 
charge  against  him,  commit  him  to 
prison.  If  there  be  good  cause  for  post- 
poning the  hearing,  and  the  offender  fail 
to  give  bail  in  a  bailable  case,  then  he 
may  be  committed  until  the  hearing. 
But  for  a  magistrate  to  order  the  arrest 
of  anyone  for  a  misdemeanor  committed 
in  his  presence,  and  at  once,  without  a 
hearing,  or  without  cause  postponing  the 
hearino^  to  another  time,  or  giving  him 
an  opportunity  to  have  counsel  or  give 
bail,  peremptorily  order  him  to  prison, 
is  contrary  to  the  very  spirit  of  our  Bill 
of  Rights  and  the  pointed  provisions  of 
our  statutes." 

Where  one  suspected  of  robbery  was 
brought  to  the  house  of  a  magistrate, 
who  detained  him  there  for  eighteen 
days,  did  not  examine  him,  but  delivered 
him  over  to  his  successor,  it  was  held 
that  he  was  liable  to  the  accused  for 
false  imprisonment,  "for  a  justice  of 
peace  cannot  detain  a  person  suspected 
in  prison  but  during  a  convenient  time, 
only  to  examine  him,  which  the  law 
intends  to  be  three  days,  and  within  that 
time  to  take  his  examination,  and  send 
him  to  prison ;  for  he  ought  not  to  detain 
him  as  long  as  he  pleaseth,  as  he  here 
did  eighteen  days;  neither  ought  he  to 
detain  him  in  prison  in  his  own  house, 
but  he  is  to  commit  him  to  the  common 
goal  of  the  county."  Scavage  v. 
Tateham  (1601)  Cro.  Eli*,  pt.  2,  829,  78 
£ng.  Reprint,  1056. 

But  a  justice  of  the  peace  in  whose 
custody  a  person  had  been  left  by  an 
officer,  with  the  discharge  of  whose 
duties  such  person  was  interfering,  until 
a  disposition  could  be  made  of  the  case, 
is  not  liable  in  damages  for  preventing, 
without  unreasonable  force,  such  person 
from  leaving  his  custody  and  detaining 
her  for  about  an  hour,  during  which  time 
she  refused  to  submit  to  the  justice  and 
by  her  angry  manner  and  language  con- 
tributed to  the  delay,  although  the  stat- 
ute requires  that  an  offense  charged 
against  one  brought  before  a  magistrate 

shall  be  forthwith  examined  into  by  him. 
L.R.A.1917F. 


Myers  v.  Dunn  (1907)  126  Ky.  548,  13 
L.R.A.(N.S.)  881, 104  S.  W.  362. 

And  "a  party  cannot,  for  his  own 
benefit,  make  a  stipulation  to  appear  at 
a  future  day  for  his  own  convenience, 
and  receive  a  parol,  and  then  complain 
that  he  was  not  immediately  taken  be- 
fore a  magistrate."  Nowak  v.  Waller 
(1890)  10  N.  Y.  Supp.  199. 

In  Wiggins  v.  Norton  (1889)  83  Ga. 
148,  9  S.  E.  607,  where  it  does  not  appear 
whether  the  magistrate  of  the  district 
was  a  defendant  or  not  it  was  held  that 
"when  an  officer  arrests  a  prisoner  in  a 
district  or  village  where  there  is  excite- 
ment at  the  time,  and  there  is  danger 
of  a  riot  at  the  commitfnent  trial,  and 
the  magistrate  of  the  district  is  con- 
sulted about  carrying  the  prisoner  to  an- 
other district  before  a  magistrate  there, 
and  assents  thereto,  it  is  within  the  dis- 
cretion of  the  arresting  officer  to  carry 
the  prisoner  to  the  other  district." 

While  beyond  the  scope  of  the  note, 
reference  may  be  made  to  Pepper  v. 
Mayes  (1884)  81  Ey.  673,  holding  that 
a  justice  committed  no  error  where,  hav- 
ing issued  a  warrant  for  the  plaintiff's 
arrest  on  an  affidavit  of  the  plaintiff's 
son  stating  that  his  father  had  threat- 
ened to  tiSce  his  life  and  that  it  would 
be  endangered  so  long  as  his  father  was 
not  restrained  of  his  liberty,  the  plaintiff 
was  brought  before  the  justice  at  11:30 
Saturday  evening,  very  drunk,  and  the 
justice  issued  a  mittimus  stating  that  the 
prisoner  refused  to  give  bail,  and  he  was 
kept  in  custody  until  the  following  even- 
ing. 

It  is  not  intended  to  include  the  ques- 
tion whether  a  commitment  for  re-exam- 
ination was  for  too  long  a  period.  See, 
for  example,  Davis  v.  Capper  (1829)  10 
Bam.  &  C.  28, 109  Eng.  Reprint,  362,  5 
Mann.  &  R.  53,  4  Car.  &  P.  134,  8  L.  J. 
M.  C.  67;  Washer  v.  Her  (1905)  29  Ohio 
C.  C.  319,  affirmed  in  (1907)  75  Ohio  St. 
638,  80  N.  E.  1134.  B.  B.  B. 
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A.  SORRELS,  Appt., 

V. 

W.  A.  CHILDERS  et  al. 

(—  Ark.  — ,  195  S.  W.  1.) 

Homestead  —  purchase  of  mortgage  by 
widow  —  effect. 
A  widow  who  advances  her  own  funds  to 

Xote.  —  As  to  purchase  of  homestead  by 
widow  under  foreclosure  of  lien,  see  annota- 
tion following  this  case,  post,  433. 
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purdiaM  a  mortgage  <m  the  hoikiesteai  caa 
acquire  no  right  to  the  fee  by  f oredosing  the 
mortgage,  as  against  the  infant  children  of 
herself  and  her  deceased  husband,  which  she 
can  convey  to  a  stranger. 
For  other  cases,  see  Ouardian  and  Ward,  II , 
in  Dig.  1-^2  N,  8. 

(May  14,  1917.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Pope  County  in 
plaintiffs*  favor  in  a  suit  to  set  aside  a  sale 
ol  mortgaged  land.    Affirmed. 

Statement  by  Wood,  J.: 

The  facts  in  this  case  are  succinctly  stated 
by  counsel  for  appellant  as  follows: 

On  the  17th  day  of  February,  1896,  G.  W. 
Childers  and  Sarah  £.  Childers,  his  wife, 
mortgaged  to  A.  J.  Sisney  a  tract  of  land 
in  Pope  county,  consisting  of  120  acres,  to 
secure  the  payment  of  a  promissory  note 
given  by  Childers  on  that  date  for  the  sum 
of  $600.  G.  W.  Childers  died  on  the  17th 
of  August,  1902,  leaving  the  note,  with  ac- 
crued interest  thereon  for  more  than  two 
years,  unpaid. 

On  the  21st  of  March,  1904,  Mrs.  Sarah 
£.  Childers,  the  widow,  sold  a  tract  of  land 
which  she  owned  in  her  own  right  and  used 
the  money  thus  obtained  to  purchase  the 
note  and  mortgage  given  by  G.  W.  Childers 
to  A.  J.  Sisney,  and  Sisney,  the  mortgagee, 
duly  assigned  the  same  to  Mrs.  Childers. 

On  the  22d  of  October,  1904,  39  acres  of 
the  land  embraced  in  the  mortgage  were 
sold  by  Mrs.  Sarah  £.  Childers  under  the 
power  of  sale  contained  in  the  mortgage, 
and  at  this  sale  Mrs.  Childers  bought  the 
land  for  the  sum  of  $765,  the  amount  of  the 
note  and  mortgage  debt,  with  interest  due 
to  that  date. 

During  the  year  1904  Mrs.  Childers  was 
married  to  T.  J.  Holland,  and  some  time 
after  this  marriage  Holland  and  Ms  wife, 
Sarah  £.,  mortgaged  the  30  acres  \riliich  Mrs. 
Childers  had  bought  at  the  mortgage  sale 
to  one  Correthers  to  secure  a  loan  obtained 
from  him  in  the  sum  of  $600. 

On  September  9,  1910,  Mrs.  Holland  and 
T.  J.  Holland,  her  husband,  sold  the  39 
aeres  which  they  had  mortgaged  to  Cor- 
rethers to  A.  Sorrels  for  the  consideration 
of  $2,000,  and  used  the  money  thus  obtained 
in  paying  off  the  mortgage  debt  on  the  land 
to  Correthers  and  for  the  support  of  the 
minor  children  of  0.  W.  Childers.  Sorrels 
at  the  time  of  the  purchase  had  full  knowl- 
edge of  the  nature  of  the  transaction. 

This  suit  was  instituted  by  Nettie  T. 
Webb  and  W.  A.  Childers  and  Emma  Chil- 
ders in  their  own  right,  and  by  W.  A.  Chil- 
dera  as  next  friend  of  the  other  appellees, 
L.R.A.1917F. 


who  were  miiwrB,  all  of  the  appellees  being 
the  children  and  only  heirs  at  law  of  G.  W. 
Childers. 

It  wss  alleged  in  the  complaint  that  the 
land  embraced  in  the  mortgage  by  Childers 
to  Sisney  was  the  homestead  of  G.  W.  Chil- 
ders at  the  time  of  his  death;  that  39  acres 
of  the  land  which  Mrs.  Childers  sold  under 
the  power  contained  in  the  mortgage  and 
which  she  purchased  at  such  sale  and  after- 
wards sold  to  Sorrels  waa  a  part  of  such 
homestead.  They  allied  that  the  sale  to 
Sorrel^  was  a  fraud  upon  their  rights;  that 
Mrs.  Childers  (now  Holland)  did  not  have 
the  title  to  the  lands,  and  conveyed  the 
same  without  right;  that  she  only  had  a 
lien  on  the  lands  for  the  sum  due  to  repay 
her  the  amount  she  had  paid  to  satisfy  the 
original  mortgage  debt  of  G.  W.  Childers  to 
Sisney;  that  on  the  death  of  Childers  the 
lands  embraced  in  the  mortgage,  including 
the  land  in  controversy,  descended  to  them, 
subject  to  the  mortgage  lien  of  Sisney,  and 
that  Mrs.  Sarah  £.  Childers  (now  Holland), 
in  paying  off  the  mortgage  debt,  became  sub- 
rogated to  the  rights  of  A.  J.  Sisney,  and 
that  her  acts  in  paying  off  the  mortgage 
debt  and  in  protecting  their  title  to  the  land 
against  the  mortgage  was  done  by  her  as 
trustee,  and  would  inure  to  their  benefit; 
that  Sorrels  was  fully  informed  as  to  the 
condition  and  nature  of  the  title  at  the  time 
of  his  purchase,  and  knew  that  such  title 
rested  in  the  appellees,  subject  alone  to  the 
mortgage  lien  and  the  homestead  ricrhts  of 
the  surviving  widow  and  minor  children  of 
G.  W.  Childers.  They  prayed  that  the  sale 
to  Sorrels  be  set  aside,  and  that  the  title 
to  the  land  be  rested  in  them,  subject  to 
whatever  rights  Mrs.  Holland  acquired  un- 
der the  mortgage  and  to  her  rights  as  the 
widow,  and  the  rights  of  the  minor  children 
in  the  homestead. 

Mrs.  Holland  answered,  setting  up  sub- 
stantially the  facts  as  above  stated  by  coun- 
seL 


Sorrels  answered,  denying  that  he  knew 
that  the  fee-simple  title  was  vested  in  the 
plaintiffs,  and  alleged  that  he  purchased  the 
lands  for  a  valuable  consideration. 

The  testimony  developed  the  facts  sub- 
stantially aa  above  stated,  and  the  court  in 
its  decree  so  found,  and  declared  that  Sarah 
£.  Childers  was  a  trustee  for  the  minor 
heirs  of  G.  W.  Childers,  and  that  she  and 
Sorrels  acquired  nothing  more  than  an  equi- 
table lien  in  the  purchase  of  an  outstand- 
ing indebtedness  and  the  mortgage  securing 
the  sum  in  controversy  in  the  suit.  He 
found  that  Sorrels  was  entitled  to  a  balance 
due  him  in  the  sum  of  $671.65,  and  decreed 
the  same  a  lien  on  the  lands  in  controversy, 
and  ordered  the  same  sold  to  satisfy  such 
'  lien  if  the  amount  of  the  decree  was  not  paid 
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within  thirty  days,  and  the  appellant  bringa 
this  appeaL 

Mr.  Jfimea  H.  Johnson,  for  appellant: 

The  legal  estate  in  mortgaged  property 
passes  to  the  mortgagee,  subject  to  be  de- 
feated by  the  performance  of  the  condition 
of  the  mortgage. 

VVhittington  v.  Flint,  43  Ark.  504,  51  Am. 
Rep.  572. 

If  the  legal  title  in  mortgaged  property 
passes  to  the  mortgagee  under  the  mort- 
gage, it  would  certainly  pass  to  the  assignee 
of  the  mortgagee  on  the  assignment  thereof 

Penzel  v.  Brookmire,  51  Ark.  105,  14  Am. 
St.  Rep.  23,  10  S.  W.  15;  Kerby  v.  Wade, 
101  Ark.  543,  142  S,  W.  1121;  Lanigan  v. 
Sweany,  53  Ark.  185,  13  S.  VV.  740;  27  Cyc. 
1297,  If  C. 

A  power  of  sale  contained  in  a  mortgage 
or  deed  of  trust  is  not  revoked  by  the  death 
of  the  grantor  or  mortgagor. 

27  Cyc.  1463,  ^  B;  Hudgins  v.  Morrow, 
47  Ark."  515,  2  S.  W.  104. 

A  widow  may,  on  payment  by  her  of  the 
amount  due.  on  a  mortgage  given  by  her 
husband  in  his  lifetime  on  property  in  which 
she  has  a  dower  right,  compel  an  assignment 
of  such  mortgage  to  her  or  to  a  person  deaig- 
nated  bv  her. 

Moore  v.  Smith,  95  Mich.  71,  64  N.  W 
701;  Bayles  v.  Husted,  40  Hun,  376;  Hop- 
kins Mfg.  Go.  V.  Ketterer,  237  Pa.  285,  86 
Atl.  421,  Ann.  Gas.  1914B,  558. 

The  naked  legal  title  to  lands  included 
in  a  mortgage  or  deed  of  trust  passes  to 
the  mortgagee  or  to  the  trustee  to  make 
the  security  available  in  the  payment  of  the 
debt,  and  for  no  other  purpose,  and  the 
beneficiary  does  not  acquire  title  absolute 
except  on  foreclosure,  as  the  law  requires. 

Foreman  y.  Holloway,  122  Ark.  341,  183 
S.  W.  763. 

The  acta  of  a  widow  in  purchasing  the 
mortgaged  homestead  at  foreclosure  sale, 
and  conveying  a  portion  of  the  premises  to 
the  moi'tgagee  in  payment  of  the  debt,  oper- 
ate as  a  mere  redemption  of  that  portion 
of  the  homestead  not  eonveyed,  and  though 
she  takes  the  title  in  her  own  name,  she 
will  be  deemed  in  equity  as  holding  the 
same  as  trustee  for  her  infant  children. 

Burel  V.  Baker,  89  Ark.  168,  116  S.  W. 
181.      ' 

Mr.  J.  T.  Bullock,  for  appellees: 

Upon  payment  of  the  mortgage  debt  and 
interest  plaintiffs  are  entitled  to  recover  the 
land  in  controversy. 

Equity  proliibits  a  purchase  by  parties 
placed  in  a  relation  of  trust  or  confidence 
with  reapect  to  the  subject  of  the  purchase; 
so  that  no  party  can  be  permitted  to  pur- 
chase for  his.own  benefit  and  interest,  where 
L.R.A.1017F. 


he  has  a  duty  to  perform  which  is  ilieoa- 
aistent  with  the  character  of  purchaser. 

Brittin  v.  Handy,  20  Ark.  381,  73  Am. 
Dec.  497;  Clements  v.  Gates,  49  Ark.  242^ 
4  S.  W.  776;  Hindman  v.  O'Connor,  54  Ark. 
627,  13  L.R.A.  490,  16  S.  W.  1052;  Imboden 
V.  Himter,  23  Ark.  622,  79  Am.  Dec.  116; 
Burel  V.  Baker,  89  Ark-  168,  116  S.  W.  181 : 
Haynes  v.  Montgomery,  96  Ark.  573,  132 
S.  W.  651;  Van  Home  v.  Fonda,  5  Johns. 
Ch.  407;  Sneed  v.  Atherton,  6  Dana,  276, 
32  Am.  Dec.  70;  Venable  v.  Beauchamp,  3 
Dana,  321,  28  Am.  Dec.  74;  Rothwell  v. 
Dewees,  2  Black,  618,  17  L.  ed.  311;  Mande- 
ville  V.  Solomon,  39  Gal.  125;  Freeman, 
Cotenancy  &  Partition,  2d  ed.  §§  151-163; 
Bispham,  Eq.  §§  92,  93. 

Wood,  J.,  delivered  the  opinion  of  the 
court : 

The  contention  of  counsel  for  appellant  is 
shown  in  the  concluding  portion  of  his  brief, 
wherein  he  savs  that,  "had  Sisnev  fore- 
closed  the  mortgage  under  the  power  of  sale 
contained  in  same  as  Mrs.  Holland  did,  he 
could  have  purchased  all  or  any  part  of 
same  at  his  sale,  made  himself."  The  con- 
clusion of  counsel  is  unsound  for  the  simple 
reason  that  Mrs.  Ghilders  (afterwards  Hol- 
land), as  the  mother  of  the  minor  children 
of  G.  W.  Ghilders,  stood  in  the  relation  to 
them  as  natural  guardian.  She,  jointly 
with  the  minor  children,  occupied  the  home- 
stead that  was  the  subject  of  the  mortgage. 
This  fiduciary  relation  precluded  her  from 
dealing  with  the  lands  embraced  in  the 
mortgage,  constituting  the  homestead,  in 
any  manner  that  would  not  inure  to  their 
benefit  as  well  as  hers. 

In  Foreman  v.  Holloway,  122  Ark.  341, 
183  S.  W.  763,  we  held:  "Although  the 
naked  legal  title  to  lands  included  in  a 
mortgage  or  deed  of  trust  passes  to  the  mort- 
gagee, or  to  the  trustee,  for  the  purpose  of 
making  the  security  available  in  the  pay- 
ment of  the  debt,  it  passes  for  no  other  pur- 
pose, and  the  beneficiaries  in  such  instru- 
ments do  not  acquire  title  absolute,  except 
upon  foreclosure,  as  the  law  requires." 

Appellant  contends  that  under  this  rule 
Mrs.  Ghilders  acquired  the  absolute  title  in 
the  tract  of  land  which  she  purchased  at 
the  foreclosure  of  the  mortgage.  But  again 
this  rule  is  not  applicable,  for  the  same 
reason,  that  is,  because  of  the  trust  relation 
that  Mrs.  Ghilders  sustained  as  the  natural 
guardian  of  her  children  in  dealing  with 
the  land  which  constituted  their  homestead, 
as  well  as  hers. 

The  case  here  is  controlled  by  the  general 
principles  announced  in  Hindman  v.  O'Con- 
nor, 54  Ark.  627,  13  L.RJL  490,  16  S.  W. 
1052,  and  Burel  v.  Baker,  89  Ark.  168,  116 
S.  W.  181.     In  the  latter  ease  we  quoted 
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fr<An  Hindman  ▼.  0'Goim<>r,  aa  follows: 
"As  a  general  rule,  a  party  occupying  a  re- 
lation of  trust  or  oonfidenoe  to  another  is, 
in  equity,  bound  to  abstain  from  doing 
everything  which  can  place  him  in  a  posi- 
tion inconsistent  with  the  duty  or  trust  such 
relation  imposes  on  him,  or  which  has  a 
tendency  to  interfere  with  the  discharge 
tyf  such  duty.  Upon  this  principle  no  one 
placed  in  a  situation  of  trust  or  confidence 
in  reference  to  the  subject  of  a  sale  can  be 
the  purchaser,  on  his  own  account,  of  the 
property  sold.  If  such  a  one  purchases  the 
property,  it  is  in  the  option  of  the  person 
interested  in  the  property,  and  to  whom  the 
relation  of  trust  or  confidence  was  sus- 
tained, to  set  aside  the  sale  within  a  rea- 
sonable time,  however  innocent  the  pur- 
chaser may  be." 

And  continuing  further,  the  court,  in 
Burel  V.  Baker,  said:  "Mrs.  Fletcher  was, 
at  the  time  she  purchased  the  land  in  con- 
troversy at  the  foreclosure  sale,  in  posses- 
sion of  it  jointly  with  her  infant  children, 
enjoying  it  as  the  homestead  of  the  de- 
ceased husband  and  father.  She  paid  noth- 
ing for  the  land,  and  the  effect  of  her  pur- 
chase was  in  equity  and  good  conscience 
merely  to  redeem  it  from  tlie  mortgage  for 
the  benefit  of  herself  and  her  children.  She 
had  no  right  to  deprive  her  children  of  their 
homestead  in  this  manner.  It  was  her  duty 
to  protect  the  rights  of  her  children,  rather 
than  to  extinguisli  them,  and  when  she  vio- 
lated that  duty  a  court  of  equity  will  hold 
her  to  be  a  trustee  for  the  children,  and  deal 
with  the  acquired  title  accordingly." 

True,  the  case  at  bar  is  distinguished 
from  Burel  v.  Baker,  supra,  in  the  fact  that 
here  Mrs.  Childers  used  her  own  money  to 
purchase  tlie  mortgage,  and  to  thus  remove 
the  encumbrance  from  the  homestead.  But 
while  that  would  subrogate  her  to  the  rights 
of  the  mortgagee  to  have  the  lands  fore- 


closed to  pay  (^  the  mOrtjgage  debt  whieh 
she  had  satis/ied  with  her  own  funds,  it  did 
not  change  her  relation  of  trustee  to  her 
minor  children,  and  on  account  of  that  rela- 
tion, as  already  stated,  she  could  not  be- 
come a  purchaser  at  the  sale  under  which- 
the  mortgage  which  she  had  acquired  was 
foreclosed,  becausoi  as  purchaser,  if  she 
could  acquire  the  absolute  title  for  her- 
self, and  thus  ignore  the  interests  of  her 
minor  children,  she  might  obtain  the  abso- 
lute title  to  the  property,  and  would  be  in- 
terested in  acquiring  the  same  for  the 
amount  of  her  mortgage  debt,  or  even  less. 
But,  as  the  guardian  and  trustee  of  her 
minor  children,  it  was  her  duty,  in  the  pro- 
tection of  their  interests  as  the  owners  of 
the  fee,  to  make  the  land  at  the  sale  bring 
the  highest  price  possible.  Therefore  her 
individual  interests  and  tlie  interests  of  the 
children,  which  she  had  to  conserve,  would 
conflict. 

As  is  said  in  Clements  v.  Gates,  49  Ark. 
242,  4  S.  W.  776 :  "The  law  forbids  a  trustee, 
and  all  other  persons  occupying  a  fiduciary 
or  quasi  fiduciary  position,  from  taking  any 
personal  advantage  touching  the  thing  or 
subject  as  to  which  such  fiduciary  position 
exists;  or,  as  expressed  by  another,  'where- 
ever  one  person  is  placed  in  such  relation 
to  another,  by  the  act  or  consent  of  that 
other,  or  the  act  of  a  third  person,  or  of 
the  law,  that  he  becomes  interested  for  him 
or  interested  with  him  in  any  subject  of 
property  or  business,  he  is  prohibited  from 
acquiring  rights  in  that  subject  antagonistic 
to  the  person  with  whose  interest  he  has  be- 
come associated.'  ** 

See,  in  addition  to  above  cases,  Haynes  v. 
Montgomery,  06  Ark.  673,  132  S.  W.  661. 

The  familiar  principles  announced  in  the 
above  cases  are  controlling  here.  The  court 
below  was  guided  by  these,  and  its  decree  is 
in  all  thinjgs  correct,  and  it  is  affirmed. 


Annotation — ^PurdMife  of  homestead  by  widow  under  foreclosure  of  lien. 


As  appears  from  the  opinion  in 
Sorrels  v.  Childers,  ante,  430,  the  de- 
cision therein  is  supported  by  the  case  of 
Burel  V.  Baker  (1909)  89  Ark.  168,  116 
S.  W.  181. 

In  Rowland  v.  Wadly  (1903)  71  Ark. 
273,  72  S.  W.  994,  a  widow,  being  joint 
tenant  with  her  minor  children  of  the 
homestead,  suffered  it  to  be  sold  for 
taxes,  procured  one  to  become  purchaser 
at  the  sale,  reimbursed  him  for  his  out- 
lay, and  had  him  assign  the  certificates 
to  her  vendee  of  the  land.  It  was  held 
that  this  wto  no  more  than  a  deviee  to 
^t  rid  of  the  <diildren's  interest,  and 

anumnted    to    nothing    more    than    a 
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redemption  from  the  tax  sale  by  the 
widow. 

Similarly,  in  Carter  v.  Monarch  (1916) 
171  Ky.  346,  188  S.  W.  379,  it  was  held 
that  a  widow  living:  on  her  husband's 
land  with  her  daughter  and  son-in-law 
could  not  deprive  her  son  of  his  one-half 
interest  in  the  land  subject  to  her  home- 
stead right,  by  permitting  the  property 
to  be  sold  for  taxes  and  having  the  pur- 
chase assigned  to  the  son-in-law. 

It  has  been  held,  however,  where  the 
right  of  children  to  a  homestead  expired 
at  their  majority,  that  after  that  time 
they  could  not  recover  compensation  for 
the  loss  of  the  right  to  oecnpy  the  home* 


484   ANNO.— HOMESTEAD— PURGHASB  BY  WIDOW  UNDER  MORTGAOE. 


stead  during  their  minority,  by  means  of 
a  bill  to  set  aside  an  order  of  the  probate 
court  directing  a  sale  of  the  property 
under  -which  the  widow,  their  stepmother, 
purchased,  where  the  order  and  sale  had 
no  connection  with  the  fact  that  they 
had  not  been  allowed  to  occupy  the 
homestead,  as  they  had  lived  separate 
from  their  stepmother  before  such  order. 
Denk  v.  Fiel  (1911)  249  HL  424,  94  N. 
E.  672. 


Haynes  v.  Montgomery  (1910)  96  Ark. 
573,  132  S.  W.  661,  cited  in  Sorbels  v. 
Childers,  was  a  case  of  a  guardian 
acquiring  land  of  his  ward  through  a 
foreclosure  sale. 

For  the  general  subject  of  ri^^ts  of 
child  or  children  in  homestead  of  parent, 
see  the  note  to  Battey  v.  Barker,  56 
Ii.R.A.  33.  B.  B.  B. 


MASSACHUSETTS    SUPREMB    JUDI- 
CIAIi  COURT. 

FREDERICK  J.  LACKER 

V. 

ALEXANDER  STRAUSS. 

(226  Mass.  579,  116  N.  E.  236.) 

Animals  —  unlicensed  dog  — -  negligent 
killing  —  liability. 

That  a  dog  was  unlicensed  does  not  relieve 
one  negligently  killing  it  in  a  highway  from 
liability  m  damages  to  its  owner. 
For  other  cases,  see  Animals,  I,  b,  in  Dig, 

1-52  N.  8. 

(May  23,  1917.) 

EXCEPTIONS  by  defendant  to  nilings  of 
the  Superior  Court  for  Middlesex  Coun- 
ty, made  during  the  trial  of  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  by  defendant's  automobile 
of  plaintiff's  dog,  which  resulted  in  a  ver- 
dict in  his  favor.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  E.  Dunbar  and  A.  C.  Spald- 
Inst  for  defendant: 

The  owner  of  an  unlicensed  dog  has  no 
such  property  therein  as  will  enable  him  to 
maintain  an  action  for  its  value  against 
one  who  unintentionally  but  negligently  kills 
it,  even  though  such  negligence  be  gross  and 
wanton. 

Holden  v.  McGillicuddy,  215  Mass.  563, 
102  N.  E.  923;  Morewood  v.  Wakefield,  133 
Mass.  240;  Moore  v.  Mills,  191  Mass.  56, 
77  N.  E.  638;  Chapman  v.  Decrow,  93  Me. 
378,  74  Am.  St.  Rep.  357,  45  Atl.  295;  Dick- 
erman  v.  Consolidated  R.  Co.  79  Conn.  427, 
65  Atl.  289,  8  Ann.  Cas.  417;  Tower  v.  Tow- 
er, 18  Pick.  262;  Cummings  v.  Perham,  1 
Met.  655;  Blair  v.  Forehand,  100  Mass.  136; 
Dudley  v.  Northampton  Street  R.  Co.  202 
Mass.  443,  23  L.R.A.(X.S.)  561,  89  N.  E.  25. 

Messrs.  Fuller  St  Toye,  for  plaintiff: 

Even  if  the  defendant,  through  his  chauf- 
feur, did  not  owe  plaintiff's  dog  the  duty  to 

Note. —-As  to  liability  for  unintention- 
ally killing  or  injuring  unlicensed  dogs,  see 
annotation  following  this  case^  poet,  485. 
L.R.A.1917F. 


exercise  reasonable  care  in  the  operation  of 
the  car  so  that  injury  would  not  befall  him, 
yet  if  the  jury  found,  even  though  he  was 
a  trespasser  or  a  bare  licensee  upon  the 
public  highway,  that  the  conduct  of  the 
chauffeur  in  the  operation  of  the  car 
amounted  to  a  wilful  and  reckless  disre- 
gard of  the  rights  of  a  trespasser  or  bare 
licensee  on  the  public  highway,  and  an  utter 
disregard  of  the  injurious  consequences  of 
his  act,  the  plaintiff  could  recover. 

Davies  v.  Mann,  10  Mees.  &  W.  546,  152 
Eng.  Reprint,  588,  12  L.  J.  Exch.  N.  S.  10, 
6  Jur.  954,  19  Eng.  Rul.  Cas.  190;  Romana 
v.  Boston  Elev.  R.  Co.  218  Mass.  76,  L.R.A. 
1915A,  510,  105  N.  E.  598,  Ann.  Cas.  1917A, 
803;  Banks  v.  Braman,  188  Mass.  367,  74  N. 
E.  594;  James  v.  Boston  Elev.  R.  Co.  201 
Mass.  263,  87  N.  E.  474;  Bresnahan  v.  Bos- 
ton Elev.  R.  Co.  216  Mass.  114,  103  N.  E. 
299;  Devine  v.  Boston  A  A.  R.  Co.  159  Mass. 
348,  34  N.  E.  539 ;  Smith  v.  Jagoe,  172  Mass. 
538,  52  N.  E.  1088;  Zamore  v.  Boston  Elev. 
R.  Co.  198  Mass.  594,  84  N.  E.  858;  Callahan 
V.  Boston  Elev.  R.  Co.  215  Mass.  17 1«  102  . 
N.  E.  330. 

Pierce,  J.,  delivered  the  opinion  of  the 
court: 

By  the  common  law  a  dog  is  property  for 
an  injury  to  which  an  action  will  lie. 
Wright  V.  Ramscot,  1  Wms.'  Saund.  84,  85 
Eng.  Reprint,  93;  2  Bl.  Com.  393;  Chap- 
man V.  Decrow,  98  Me.  878,  74  Am.  St.  Rep. 
357,  45  Atl.  295;  Uhlein  v.  Cromack,  109 
Mass.  273;  Cummings  v.  Perham,  1  Met. 
555;  State  v.  M'Dutfie,  34  N.  H.  623,  69 
Am.  Dec.  516;  St.  Louis  Southwestern  R. 
Co.  V.  Stanfield,  63  Ark.  648,  37  L.R.A.  659, 
40  S.  W.  126,  2  Am.  Neg.  Rep.  298)  4  BL 
Com.  235. 

"By  the  common  law,  as  well  as  by  the 
law  of  most,  if  not  all,  the  states,  dogs  are 
so  far  recognized  as  property  that  an  ac- 
tion will  lie  for  their  conversion  or  injury." 
Sentell  v.  New  Orleans  k  C.  R.  Co.  166  U. 
S.  698,  41  L.  ed.  1169»  17  Sup.  Gt.  Rep.  693, 
1  Am.  Neg.  Rep.  778. 

The  defendant  ooneedes  his  negligence, 
but  claims  that  liability  to  respond  in  an 
action  of  tort  for  damagas  lor  injury  to  an 
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unlicensed  dog  arises  only  when  the  acts 
complained  of  are  intentional,  wanton,  or 
recklees.  This  poution  is  supported  by  the 
eaae  of  Jemison  v.  Southwestern  R.  Ck).  76 
Ga.  444,  58  Am.  Rep.  476,  now  somewhat 
weakened  by  Columbus  R.  Co.  v.  Woolfolk, 
128  6a.  681,  10  L.R.A.(N.8.)  1136,  119 
Am.  St.  Rqp.  404,  68  S.  £.  152,  and  by  Dick- 
erman  r.  Consolidated  R.  Co.  79  Conn.  427, 
66  Atl.  289,  8  Ann.  Cas.  417.  The  basis  of 
this  last  decision  is  that  no  person  can  have 
such  property  in  an  unregistered  dog  as  will 
enable  him  to  maintain  an  action  for  the 
negligent  killing  of  the  animal.  The  court 
refuses  to  decide  whether  or  not  one  might, 
under  any  circumstances,  have  a  right  of 
action  for  a  wilful  killing  of  an  imregistered 
dog,  or  for  the  negligent  killing  of  a  regis- 
tered dog.  The  Dickerman  Case  and  the 
ease  at  bar  in  their  facts  are  alike  only  to 
the  extent  that  an  unliceuBed  dog  may  be 
killed  by  an  officer  of  the  law  under  the 
Maine  statute,  by  virtue  of  a  warrant;  un- 
der the  Connecticut  statute,  without  a  war- 


ranft.  The  general  rule,  supported  by  the 
weight  of  authority,  is  that  an  owner  of  a 
dog)  licensed  or  unlicensed,  may  maintain 
an  action  for  damages  against  any  person 
or  corporation  wilfully  or  negligently  killing 
or  injuring  the  animal.  Louisville  &  N.  R. 
Co.  ▼.  Fitzpatrick,  129  Ala.  322,  87  Am.  St. 
Rep.  64,  29  So.  859 ;  St.  Louis  Southwestern 
R.  Co*  V.  Stanfield,  ubi  supra;  Smith  v.  St. 
Paul  City  R.  Co.  79  Minn.  264,  82  N.  W. 
677,  7  Am.  Neg.  Rep.  638;  Harper  v.  St. 
Paul  City  R.  Co.  99  Minn.  253,  6  L.R.A. 
(N.S.)  911,  116  Am.  St.  Rep.  416,  109  N. 
W.  227^  We  are  of  opinion  the  general  rule 
should  be  followed  as  one  sound  in  prin- 
ciple. The  unliceneed  dog  was  not  a  tres- 
passer and  outlaw  iq>on  the  public  highway. 
The  case  in  this  respect  is  governed  by  Car- 
rington  v.  Worcester  Consol.  Street  R.  Co. 
222  Mass.  119,  109  N.  £.  828. 

It  follows  that  the  case  was  submitted  to 
the  jury  rightly  and  that  the  exceptions 
should  be  overruledi 

So  ordered. 


Aaaotation — ^Liabilily  for  untentioiuJly  kflling  or  injuring  unUc^nted 

dogs. 


For  the  right  to  kill  dogs,  see  Graham 
y.  Smith,  40  L.R.A.  510;  State  v. 
Chunshill,  19  L,R.A.(N.S.)  835;  State  v. 
Clifton,  28  L.R.A.(N.S.)  673;  Thuraton 
V.  Carter,  L.B.Aa915C,  369,  and  the 
notes  thereto. 

Generally  as  to  the  liability  of  a  rail- 
road for  killing  dogs,  see  St.  Louis 
Southwestern  R.  Co.  v.  Stanfield,  37 
L.R.A.  659,  and  note. 

For  the  duty  of  railroads  or  street 
railways  with  respect  to  do^  on  tracks, 
see  Harper  v.  St.  Paul  City  R.  Co.  6 
L.R.A.(N.S.)  911,  and  the  note  thereto. 

In  view  of  the  decision  of  the  Massa- 
chusetts supreme  jndieial  eeurt  in 
Lacker  v.  STRAtrss,  ante,  434,  that  the 
fact  that  a  dog  was  unlicensed  does  not 
relieve  one  negligently  killing  it  in  a 
highway  from  liability  in  damages  to  its 
owner,  it  is  interesting  to  observe  that 
the  same  court  has  held  that  no  recovery 
for  an  injury  to  an  unregistered  auto- 
mobile or  its  ooeupants  can  be  had 
against  another,  in  the  absence  of 
wanton  and  wilful  negligenee  on  the  lat- 
ter's  part.  (See  note  to  Armstead  v. 
Loonsberry,  L.R.A.1915I>,  628,  on  "Oper- 
ating automobile  on  highway  without 
license."  That  note. is  supplemented  by 
the  note  to  Southern  R.  Co.  v.  Vaughan, 
L.R.A.1916E,  1225.)  The  decision  in 
Laokbb  v.  Strauss  is,  however,  in  aeeord 
with  the  weight  of  authority,  both  as  to 
unlicensed  dogs  and  nnlieeased  auto- 
mobiles. 
L.R.A.1917F. 


In  Smith  v.  St.  Paid  City  R.  Co.  (1900) 
79  Minn.  254,  82  N.  W.  577,  7  Am,  N^. 
Rep.  638,  an  action  against  the  railway 
company  for  negligently  killing  a  dog 
which  was  not  licensed,  it  was  held  that 
a  municipal  ordinance  authorizing  a 
police  officer  to  destroy  a  dog  which  is 
unlicensed  or  not  wearing  a  collar  or 
muzzle,  as  required  thereby,  did  not  re- 
lieve a  third  party  from  damages  for 
negligently  killing  such  dog. 

In  Selma  Street  &  Suburban  R.  Co.  v. 
Martin  (1911)  2  Ala.  App.  537,  56  So. 
601,  an  action  against  a  street  railway 
company  for  damages  for  the  negligent 
killing  of  a  dog,  the  court  sustained  an 
objection  to  a  question  asked  of  plaintiff 
on  cross-examination  as  to  whether  he 
had  paid  the  dog  tax  on  the  dog,  under 
an  ordinance  requiring  a  tax  on  all  dogs, 
and  making  it  unlawful  for  them  to  run 
on  the  streets  unless  the  tax  had  been 
paid,  the  court  saying  that  if  the  plain- 
tiff did  allow  his  dog  to  run  at  large  on 
the  street  without  having  paid  the  tax 
prescribed  by  the  ordinance,  that  fact 
would  not  affect  his  right  to  maintain  an 
action  for  the  wrongful  killing  of  the  dog 
while  on  the  street;  nor  would  the  fact 
that  he  had  failed  to  pay  such  tax  shed 
any  light  upon  the  question  of  the  value 
of  the  dog.  The  judgment  in  favor  of 
plaintiff  in  this  case  was  reversed  in 
(1912)  177  Ala.  473,  59  So.  169,  on  the 
ground  that  a  statute  concerning  the 
burden  of  proof,  applied  at  the  trial,  was 
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inapplicable  in  the  case  of  street  railway 
companies;  but  the  correctness  of  the 
decision  on  the  question  under  considera- 
tion was  not  questioned  by  the  court. 

In  Heisrodt  v.  Hackett  (1875)  34 
Mich.  283,  22  Am.  Rep.  529,  it  was  held 
that  a  statute  requiring  the  owner  of  a 
dog  to  procure  a  license  and  to  cause 
a  collar  to  be  worn  around  the  dog's 
neck,  and  making  it  lawful  for  any  per- 
son, and  the  duty  of  certain  officers,  to 
kill  ail  dogs  going  at  large,  not  licensed 
and  collared,  would  not  be  extended  by 
construction  so  as  to  release  f^om  lia- 
bility for  damages  a  defendant  whose 
dog  had  killed  an  unlicensed  dog. 

See  also  Klein  v.  St.  Louis  Transit  Co. 
(1906)  117  Mo.  App.  691,  93  S.  W.  281, 
an  action  against  the  transit  company 
for  the  negligent  killing  of  a  dog  by  one 
of  its  street  cars,  in  which  the  court 
disapproved  of  an  instruction  to  the  ef- 
fect that  if  plaintiff  had  secured  a 
license  for  the  dog,  which  was  admitted, 
the  dog  had  a  right  to  be  on  the  public 
highway,  saying;  "We  do  not  think 
that  because  *Sport'  wore  a  collar  show- 
ing that  his  master  had  paid  a  license 
tax  on  his  head,  that  the  dog  was  thereby 
entitled  to  the  freedom  of  the  city.  His 
collar  conferred  upon  him  no  greater 
privileges  than  are  enjoyed  by  other  dogs 
not  thus  decorated,  except  to  exempt  him 
from  the  raids  of  the  dog  catcher,  and 
the  instruction  that  plaintiff's  dog  was 
licensed  to  roam  at  will  upon  the  streets, 


alleys,  and  vacant  lots  of  the  city  was 
misleading  if  not  erroneous." 

But  the  statute  requiring  a  license  may 
be  in  such  form  that  the  right  to  recover 
for  the  killing  or  injuring  of  an  un- 
licensed dog  is  excluded. 

Thus,  in  Sentell  v.  New  Orleans  &  C. 
R.  Co.  (1897)  166  U.  S.  698,  41  L.  ed. 
1169,  17  Sup.  Ct.  R«p.  693,  1  Am.  Neg. 
Rep.  773,  an  action  for  damages  for  the 
negligent  killing  by  the  railroad  com- 
pany of  a  dog,  the  court  held,  that  a  stat- 
ute providing  that  no  dog  should  be 
entitled  to  the  protection  of  the  law  un- 
less placed  upon  the  assessment  rolls, 
and  that  in  civil  actions  for  the  killing 
of  or  iji  jury  to  a  dog  the  owner  could  not 
recover  a  greater  amount  than  the  value 
of  such  dog  as  fixed  by  himself  in  the 
last  assessment  preceding  the  killing  or 
injury,  was  constitutional,  and  sustained 
a  judgment  in  favor  of  defendant,  it 
appearing  that  plaintiff  had  not  shown 
compliance  with  the  law. 

And  in  Dickerman  v.  Consolidated  R. 
Go.  (1997)  79  Conn.  427,  65  Atl.  289,  8 
Ann.  Cas.  417,  an  action  against  a  street 
railway  company  for  the  negligent  kill- 
ing of  a  dog  which  was  not  licensed,  it 
was  held,  under  a  statute  requiring  dogs 
to  be  registered,  licensed,  and  collared, 
and  providing  a  civil  and  criminal  lia- 
bility for  the  stealing,  confining,  secret- 
ing, or  injuring  as  well  as  killing  of  a 
registered  dog,  that  plaintiff  was  not  en- 
titled to  maintain  the  action.     R.  L«  S. 
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PROBATE  COURT  OF  THE  COUNTY  OF 
HENNEPIN,  STATE  OF  MINNESOTA, 
et  al. 

(—  Minn.  — ,  163  N.  W.  285.) 

Tax  —  Inheritance  — •  widow's  snpport. 

1.  Neither  upon  the.  allowance  made  for 
the  support  of  the  widow  and  her  family  out 
of  her  deceased  husband's  estate,  pending 
the  administration  thereof,  nor  upon  the 
personal  property  which  she,  as  widow,  is 

Headnotes  by  Holt,  J. 


Note.  —  The  question  as  to  succession  or 
inheritance  tax  upon  property  received  by 
surviving  spouse  is  treated  in  the  annota- 
tion following  Re  Bullen,  L.R.A,1016C,  675; 
and  see  later  oases.  Re  Williams,  L.R.A. 
1917C,  602,  and  Re  McKelway,  L.R.A.1D17E, 
3143. 
L.R.A.1917F. 


entitled  by  law  to  select  out  of  the  eetate, 
may  the  state  inheritance  tax  be  imposed. 
For  other  cases,  see  Taxes,  F.  c,  in  Dig, 
1-52  N.  8. 

Same  — •  dower  rights. 

2.  The  widow  of  a  testate,  who  renounces 
the  will  and  elects  to  take  her  statutory  one 
third,  must  pay  the  tax  upon  the  third  so 
given,  less  the  exemption  specified  in  the 
law. 
For  other  cases,  see  Taxes,  V.  e,  in  Dig, 

1-52  N.  8, 

(June  15,  1917.) 

1  PETITION  for  a  Writ  of  Certiorari  to  re- 
view an  order  of  the  Probate  Court  im- 
posing an  inheritance  tax  upon  relator.    Or- 
der modified. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  E.  0*BHen,  for  relator: 
Where  a  husband  devises  all  of  his  prop- 
erty and  leares  surviving  him  his  widow, 
who  renounces  the  will  and  electa  to  take 
the  provisions  allowed  her  by  statute,  the 
one  third  of  all  of  his  lands  other  than  his 
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homestead  and  the  one  third  of  aH  personal 
property  are  not  taxable  as  inheritances  un- 
der the  Inlieritance  Tax  Law  of  the  state  of 
Minnesota; 

Re  Sullen,  47  Utah,  96,  L.R.A.1916C,  670, 
151  Pac.  533;  Eohny  v.  Dunbar,  21  Idaho, 
268,  39  L.R.A.(N.S.)  1107,  121  Pac.  644, 
Ann.  Oas.  1913D,  492;  23  Cyc.  41,  notes,  40, 
41;  Re  Page,  39  Misc.  220,  79  N.  Y.  Snpp. 
382;  Re  Rienmann,  42  Misc.  648,  87  N.  Y. 
Supp.  731;  Crenshaw  r.  Moore,  124  Tenn. 
528,  34  L.R.A.(N.S.)  1161,  137  S.  W.  924, 
Ann.  Cas.  1913A,  166;  Re  Sanford,  90  Neb. 
410,  45  L.R.A.(N.S.)  228,  133  N.  W.  870; 
Re  Strahan,  93  Neb.  828,  142  N.  W.  678; 
McDaniel  v.  BjTrkett,  120  Ark.  206,  179  S. 
W.  491;  Re  Weiler,  122  N.  Y.  Supp.  608; 
Re  Starbuck,  137  App.  Div.  866,  122  N.  Y. 
Supp.  584;  Re  Green,  68  Misc.  1,  124  N.  Y. 
Supp.  863;  Re  Shields,  68  Misc.  264,  324  N. 
Y.  Supp.  1003;  Marsal's  Succession,  118  La. 
Ann.  212,  42  So.  778;  Ross,  Inheritance 
Taxn.  §  66;  Blakemore  &  B.  Inheritance 
Taxes,  §  108;  Dos  Passos,  Inheritance  Tax 
Law,  §  38. 

The  amount  allowed  to  the  widow  under 
order  of  court  for  support  during  settle- 
ment of  the  estate,  and  the  property  set 
apart  to  the  widow,  including  wearing  ap- 
parel, household  goods,  and  other  personal 
property,  were  no  part  of  the  widow's  dis- 
tributive share,  and  should  not  have  been 
included  in  the  amount  upon  which  an  in- 
heritance tax  was  fixed. 

Sammons  v.  Higbie,  103  Minn.  448,  115 
N.  W.  265;  Stromberg  v.  Stromberg,  119 
Minn.  325,  138  N.  W.  428;  Smith's  Estate, 
161  Wis.  688,  165  N.  W.  109;  Crenshaw  v. 
Moore,  124  Tenn.  628,  34  L.R.A.(N.S.)  1161, 
137  S.  W.  924,  Ann.  Cas.  1913A,  165;  Louis- 
ville, N.  O.  &  T.  R.  Co.  v.  Kennedy,  90  Tenn. 
185,  16  S.  W.  113;  Re  Kennedy,  157  Cal. 
517,  29  L.R.A.(N.S.)  428,  108  Pac.  280; 
Gallup's  Appeal,  76  Conn.  617,  67  Atl.  699; 
Re  Gihon,  169  N.  Y.  443,  62  N.  E.  561; 
Pepper's  Estate,  159  Pa.  508,  28  Atl.  353; 
Re  Blackburn,  51  Mont.  234.  152  Pac.  31; 
Ross,  Inheritance  Taxn.  §§  59,  60;  Blake- 
more &  B.  Inheritance  Taxes,  §  108;  Re 
Page,  39  Misc.  220,  79  N.  Y.  Supp.  382. 

Messrs.  liyndon  A.  Smith,  Attorney 
General,  and  Egbert  S.  Oakley,  Assistant 
Attorney  General,  for  respondents: 

An  inheritance  tax  is  not  a  tax  upon  the 
property,  but  a  tax  upon  the  transfer  or 
right  of  succession. 

State  ex  rel.  Smith  v.  Probate  Ct.  124 
Minn.  508,  60  L.R.A.(N.S.)  262,  146  N.  W. 
390,  Ann.  Cas.  1916B,  861,  128  Minn.  371, 
L.RJ1.1916A,  901,  150  N.  W.  1094. 

The  right  to  take  property  by  devise  or 
descent  is  the  creature  of  the  law, — a  privi- 
lege, and  not  a  natural  right;  and  therefore 
L.R.A.1917F. 


the  authoi*Hy  which  confers  this  right  may 
impose  conditions  upon  it. 

Magoun  v.  Illinois  Trust  k  Sav.  Bank, 
170  U.  8.  283,  288,  42  L.  ed.  1037,  1040,  18 
Sup.  Ct.  Rep.  594;  People  ▼.  Griffith,  245  111. 
532,  92  N.  E.  313. 

A  wife,  during  her  husband's  lifetime, 
has  no  vested  right  to  any  of  his  property 
of  which,  she  cannot  be  deprived  by  legisla- 
tive enactment. 

Griswold  V.  McGee,  102  Minn.  114,  112 
K  W.  1620,  113  N.  W.  382,  12  Ann.  Cas. 
186;  State  Law  Examiners  v.  Hart,  104 
Minn.  88,  17  L.R.A.(N.S.)  686,  116  N.  W. 
212,  15  Ann.  Cas.  197;  Scott  v.  Wells,  56 
Minn.  274,  56  N.  W.  828;  Merrill  v.  Se- 
curity Trust  Co.  71  Minn.  61,  70  Am.  St. 
Rep.  312,  73  N.  W.  640. 

Intestate  laws  are  those  laws  of  the  state 
which  govern  the  devolution  of  the  estates 
of  persons,  which  estates  do  not  pass  by  will. 

Billings  v.  People,  189  111.  472,  59  L.R.A. 
807,  59  N.  B.  798;  People  v.  Richardson, 
269  111.  275,  109  N.  E.  1033;  People  ▼. 
Forsyth,  273  111.  141,  112  N.  E.  378;  Re 
Moffitt,  153  Cal.  359,  20  L.R.A.(N.S.)  207, 
95  Pac.  653,  1025. 

The  so-called  statutory  one-third  interest 
of  the  surviving  spouse,  the  award  for  main- 
tenance during  the  settlement  of  the  estate, 
and  the  setting  apart  of  household  goods 
and  other  personal  property  to  the  widow, 
are  subject  to  a  transfer  tax,  unless  within 
the  amount  of  the  exemption  granted  by 
statute. 

Billings  V.  People,  supra;  People  ▼.  For- 
syth, 278  111.  141,  112  N.  E.  378. 

Holt,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  to  review  an  order 
of  the  probate  court  wherein  an  inheritance 
tax  was  imposed  upon  the  allowance  made 
to  the  widow  of  a  deceased  during  the  ad- 
ministration, upon  the  personal  property 
and  effects  set  apart  to  her  as  surviving 
spouse,  and  also  upon  the  one  third  she 
took  under  the  law;  she  having  renounced 
the  provisions  made  for  her  in  her  hus- 
band's will. 

As  to  the  first  two  items,  we  are  of  the 
opinion  that  no  intention  to  impose  a  tax 
thereon  is  manifest  in  the  statute.  The  law 
provides  for  support  of  the  widow  and  fam- 
ily of  a  decedent  pending  the  administra- 
tion. This,  as  well  as  expenses  of  adminis- 
tration, taxes,  funeral  expenses,  and  debts 
legitimately  consume  part  of  the  estate,  and 
only  what  remains  is  distributed  under  the 
will  or  intestate  statutes.  The  same  with 
respect  to  the  personal  property  which  the 
widow  is  permitted  to  select  out  of  her  hus- 
band's estate.  The  inheritance  tax  is  a  tax 
upon  the  privilege  of  succession  or  inherit- 
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ance,  and  not  upon  the  estate.  By  express 
provision  of  the  statute  that  part  only  o£  a 
decedent's  estate  is  for  distribution  which 
remains  after  his  widow  has  selected  $500 
in  value  of  the  household  goods  and  his 
wearing  apparel,  together  with  $500  in  value 
from  his  other  personal  property,  after  she 
has  received  the  allowance  for  herself  and 
family  during  the  administration,  and  after 
the  expenses  of  administration,  funeral  ex- 
pensesi  and  debts  of  deceased  have  been 
paid.  Gen.  Stat.  1913,  §  7243.  In  respect 
to  the  personal  property  which  the  widow 
is  entitled  to  select,  §§  7307  and  7308,  Gen. 
Stat.  1913,  provide  that  it  shall  be  assigned 
to  her  and  shall  not  be  treated  as  assets  in 
the  hands  of  the  executor  or  administrator. 
It  is  no  part  of  the  residue  to  be  distributed. 
Stromberg  v.  Stromberg,  119  Minn.  325,  138 
X.  W.  438.  No  court,  so  far  as  we  are 
aware,  save  the  supreme  court  of  Illinois 
(People  V.  Forsyth,  273  111.  141,  112  N.  E. 
378),  has  held  the  allowance  to  the  widow 
and  family  of  the  deceased  pending  adminis- 
tration, or  the  articles  she  is  entitled  to 
select  out  of  the  estate,  subject  to  an  in- 
heritance tax.  To  the  contrary,  see  Re 
Page,  39  Misc.  220,  79  N.  Y.  Supp.  382; 
Re  Kennedy,  157  Cal.  517,  29  L.R,A.(N.S.) 
428,  108  Pac.  280;  Smith's  Estate,  161  Wis. 
588,  155  N.  W.  109;  Crenshaw  v.  Moore, 
124  Tenn.  528,  34  L.R.A.(N.S.)  1161,  137 
S,  W.  924,  Ann.  Gas.  1913A,  165;  Re  Black- 
burn, 51  Mont.  234,  152  Pac.  31. 

Is  the  one  third  given  the  surviving 
spouse  by  statute  subject  to  the  inheritance 
tax?  Counsel  concedes  the  right  of  the  state 
to  impose  such  tax  thereon,  but  contends 
the  present  law  does  not  reach  it.  This  is 
a  special  tax,  and  relator  is  correct  in  the 
claim  that,  if  there  be  room  for  construc- 
tion, it  should  be  construed  most  favorably 
to  her.  The  courts  construe  such  statutes 
strictly  against  the  government.  Re  Har- 
beck,  161  N.  Y.  211,  55  N.  E.  850;  McDaniel 
V.  Byrkett,  120  Ark.  295,  179  S.  W.  491. 
But,  even  so,  were  it  not  for  the  common- 
law  notion  of  dower,  there  would  hardly  be 
room  for  the  suggestion  that  our  inheritance 
statute  is  open  to  construction.  Dower,  as 
known  to  the  common  law,  was  abolished 
in  this  state  long  prior  to  the  enactment  of 
the  Inheritance  Tax  Law.  However,  stat- 
utes were  enacted  making  provisions  in  lieu 
of  dower.  The  statutory  benefits  thus  con- 
ferred are  greater  than  dower  gave.  Like 
dower,  the  right  has  its  inception  with  mar* 
riage  and  consummation  when  the  husband 
dies.  Griawold  v.  McGee,  102  Minn.  114, 
112  N.  W.  1020,  113  N.  W.  382,  12  Ann.  Cas. 
186.  But  it  remains  true  that,  dower  being 
expressly  abolished,  the  widow  now  takes 
what  the  statutes  give.  The  question  then 
comes  down  to  this:  Are  the  statutes  re- 
L.RAl.1917F. 


ferred  to  embraced  within  the  designation 
"the  intestate  laws  of  this  s^te?"  For  tho 
Inheritance  Tax  Law  (Gen.  Stat.  1913, 
§  2271),  imposes  a  tax  "when  the  trans- 
fer is  by  will  or  by  the  intestate  laws  of 
this  state  from  any  person  dying  possessed 
of  the  property  while  a  resident  of  the 
state."  We  have  no  laws  in  terms  desig- 
nated "intestate  laws,"  but  we  do  have  stat- 
utes relating  to  the  disposition  of  tlie  prop- 
erty of  intestates,  namely.  Gen.  Stat.  1913, 
§§  7237,  7238,  and  7243.  The  first  two 
cover  real  estate,  and  the  last  personal  prop- 
erty. In  those  three  sections  are  found  the 
rights  of  both  widow  and  heirs  in  the  un- 
disposed property  of  a  decedent,  and  no- 
where else.  Hence  there  can  be  no  doubt 
that  these  sections  are  the  ones  referred  to 
in  the  inheritance  tax  laws  as  "the  intestate 
laws  of  this  state,"  just  as  plainly  as  if 
they  had  been  specified  by  their  appropriate 
numbers.  The  word  "transfer,"  in  the  con- 
nection used,  can  have  no  restricted  techni- 
cal meaning.  The  inheritance  tax  laws  of 
some  states  employ  the  expression  "prop- 
erty passing  by  will  or  by  intestate  laws," 
or  "inheritance"  laws.  The  meaning  is  the 
same  and  refers  to  the  change  in  possession 
and  ownership  of  property  when  the  owner 
dies.  It  may  also  be  worthy  of  note  that 
we  must  assume  an  intention  on  the  part  of 
the  legislature  to  treat  all  fairly  and  impose 
the  burden  of  the  tax  as  equally  as  may  be. 
The  law  exempts  a  stated  amount  to  the 
widow.  This  in  itself  indicates  an  inten- 
tion to  tax  the  balance.  If  this  exemption 
is  to  obtain  only  when  she  takes  under  the 
will  of  her  husband,  it  leads  to  what,  in 
many  instances,  results  in  unjust  and  un- 
equal burdens.  Frequently  wills  give  to 
the  surviving  spouse  either  somewhat  more 
or  somewhat  less  than  the  statutory  amount, 
and  again  for  the  sake  of  avoiding  the  cum- 
bersome manner  of  caring  for  the  property 
left  behind,  where  there  are  minor  children, 
a  husband  often  makes  a  will  leaving  all  to 
the  wife,  well  knowing  that  she  will  manage 
and  conserve  the  estate  for  the  best  interest 
of  the  children.  To  say  that  in  such  cases 
the  tax  was  designed  to  be  imposed,  and  not 
where  such  wills  are  renounced  by  the 
widow,  or  where  there  is  no  will,  leads  to 
an  unjust  and  inequitable  imposition  of  the 
tax.  Some  courts  have  attempted  to  over- 
come this  objection  by  holding  that  the 
dower,  or  the  widow's  statutory  provision 
in  lieu  thereof,  should  be  deducted  in  case 
of  testate  estates  and  the  tax  imposed  only 
on  the  balance,  if  any.  Re  Sanford,  91  Neb. 
752,  45  L.R.A.(N.S.)  236,  137  N.  W.  SW. 
Others,  although  of  the  same  view,  that  (in 
case  of  intestacy)  the  inheritance  tax  does 
not  reach  the  dower  interest,  or  the  inter- 
est given  in  lieu  of  dower,  refuse  to  make 
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any  deduction  when  the  widow  takes  tinder 
her  husband's  will.  Re  Riemann,  42  Misc. 
648,  87  N.  Y.  Supp.  7S1;  Re  Barbey  (Sur.) 
114  N.  y.  Supp.  725.  We  think  a  fair  opera- 
tion of  the  law  requires  the  tax  to  be  im- 
posed on  all  the  property  designed  to  be 
awarded  the  widow  by  the  final  decree  of 
distribution  in  the  probate  court,  less  the 
amount  which  the  Inheritance  Law  itself 
exempts. 

Counsel    for    relator    earnestly    contends 
that  the  statutory  provision  for  the  surviv- 
ing spouse  of  one  third  of  the   decedent's 
estate  is  not  transferred  or  passed  by  the 
intestate  laws,  but  is  a  right  acquired  by 
the  marriage  relation,  vesting  in  possession 
and    complete   title   when    the   relation    is 
broken  by  death.     It  is  asserted  that  such 
title  is  not  taken  by  inheritance  as  heir  or 
by  succession.    It  must  be  conceded  that  the 
decided  weight  of  authority  is  with  relator. 
Re  Strahan,  93  Keb.  828,  142  N.  W.  678; 
Re  Weiler  (Sur.)  122  N.  Y.  Supp.  608;  Re 
Starbuck,   137   App.   Div.   866,    122   N:   Y. 
Supp.  684;  Commonwealth's  Appeal,  34  Pa. 
204;   Kohny  v.  Dunbar,  21  Idaho,  258,  39 
L.R.A.(N.S.)   1107,  121  Pac.  644,  Ann.  Cas. 
191 3D,  492;  Re  Bullen,  47  Utah,  96,  L.RwA. 
1916C,    670,    161    Pac    533;    Crenshaw    v. 
Moore,    124    Tenn.    628,    34    L.R.A.(N.S.) 
1161,  137  S.  W.  924,  Ann.  Cas.  1913A,  165; 
McDaniel  v.  Byrkett,  120  Ark.  296,  179  S. 
W.   491.     As  forceful  a  statement  of  this 
position  as  may  be  found  in  any  of  the  deci- 
sions cited  is  the  following,  by  Mr.  Justice 
Barnes,  in  Re  Strahan,  supra:    "It  has  been 
held  by  the  great  weight  of  authority  that 
dower  is  not  immune  because  it  is  dower, 
but  because  it,  like  the  right  to  the  home- 
stead, and  to  the  distributive  share  of  the 
widow,  of  the  estate  of  her  deceased  hus- 
band, belonged  to  her  inchoately  during  his 
life,  and  vested  fully  in  her  at  his  death. 
The  widow's  share  of  the  estate  of  her  de- 
ceased husband,  by  the  present  inheritance 
law,  is  given    ...     in  lieu  of  dower,  and 
it  follows  that  the  interest  of  the  appellant 
in  her  deceased  husband's  estate,  both  real 
and  personal,  comes  within  the  test  of  im- 
munity.   Under  the  present  statute,  the  wife 
takes  her  interest  in  the  estate  of  her  de- 
ceased husband  by  operation  of  law.     She 
cannot  be  deprived  of  that  interest  by  his 
will.    It  is  something  which  belongs  to  her 
absolutely  and  independently  of  any  right 
of   inheritance  or  succession.     .     .     .    Th« 
share  of  the  realty  and  personalty,  which, 
under  our  law,  go  to  the  widow  independent 
of  any  will  or  act  of  tHe  husband,  is  not, 
so  to  speak,  a  part  of  his  estate,  and  is  no 
more  liable  to  a  sucoession  tax  at  his  death 
than  is  her  individual  property  derived  from 
her  own  ancestors  and  held  in  her  own  name, 
though  the  husband  may  have*  had  the  man* 
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agement  and  control  d  the  estate  during 
his  lifetime.'' 

The  only  authority  supporting  the  state's 
right  to  impose  this  tax  upon  the  widow's 
statutory  one  third,  under  laws  similar  to 
our  own,  is  Billings  v.  People,  189  111.  472, 
59  L.R.A.  807,  69  N.  E.  798,  and  adhered 
to  in  People  v.  Forsyth,  273  111.  141,  112 
N*.  E.  378.  The  cases  from  California  seem 
to  rest  upon  a  peculiar  interpretation  of 
their  statutes  in  respect  to  community  prop- 
erty of  husband  and  wife,  holding  that  the 
wife  "takes  such  property  solely  by  succes- 
sion as  an  heir  of  the  husband."  Re  Ken- 
nedy, 157  Cal.  517,  29  L.R,A.(N.S.)  428, 
108  Pac.  280.  Notwithstanding  this  pre- 
ponderance of  authority  in  favor  of  relator, 
we  reach  the  conclusion  that  the  view  taken 
in  Billings  v.  People,  supra,  is  the  proper 
construction  to  place  upon  the  inheritance 
tax  law  with  reference  to  dower,  or  to  the 
interest  given  by  our  statutes  in  lieu  there- 
of. There,  as  here,  the  widow  renounced 
the  provisions  made  for  her  by  the  will, 
and  the  ingenious  argument,  in  opposition 
to  the  right  to  impose  the  inheritance  tax, 
was  made  that  had  she  taken  under  the  will 
she  would  have  taken  as  a  purchaser,  and 
not  as  a  devisee  or  legatee;  that  the  provi- 
sion in  the  will  was  a  mere  offer  by  the 
testator  to  purchase,  for  the  benefit  of  the 
estate,  her  legal  share  therein,  which  he 
was  powerless  to  eliminate,  and  had  she  ac* 
cepted  she  would  have  stood  in  the  position 
of  a  purchaser,  not  liable  to  a  tax;  hence, 
it  was  said,  she  should  be  in  no  worse  posi- 
tion when  she  took  that  share  by  renouncing 
the  provisions  of  the  will.  However,  the  court, 
while  recognizing  the  rule  that  a  widow, 
by  accepting  the  provision  of  her  husband's 
will,  mav  be  treated  under  certain  circum- 
stances  in  equity  as  a  purchaser  having  ex- 
changed her  dower  right,  holds  it  inapplica- 
ble against  the  ertate  where  the  question  is 
not  only  one  of  power  of  the  state  to  tax 
her  succession,  but  of  the  interpretation  of 
a  statute  designed  to  exercise  such  power 
and  make  the  tax  uniform  in  operation. 
Then,  after  speaking  of  the  comprehensive 
features  of  the  law,  the  court  proceeds:  ''It 
will  be  noticed  that  neither  dower  nor  any 
provision  made  in  lieu  of  dower  is  exempted, 
but  that  the  wife  is  entitled  to  an  exemp- 
tion of  $20,000.  ...  If  appellants'  con- 
tention were  sustained,  it  would  seem  that 
there  would  have  been  no  necessity  of  an 
exemption  in  the  statute  for  the  wife,  for 
whether  she  accepts  the  provision  made  for 
her  in  the  will  or  renounces  it,  or  whether 
there  is  ft  will  or  not,  her  interests,  accord- 
ing to  appellants'  argument,  are  exempt,  for 
the  reason  that  if  she  accepts  she  takes  by 
purchase,  aiid  not  by  will,  and  if  she  re- 
nounces, or  in  case  there  is  no  will,  she 
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tftkes  in  her  own  right  at  common  law,  as 
widow,  and  not  under  the  intestate  laws  of 
the  state." 

'  The  court  saya  the  argument  proves  too 
much,  leading,  to  the  conclusion  that  the 
widow  cannot  be  taxed  at  all,  a  proposition 
which  is  unhesitatingly  rejected. 

We  are  clear  that  the  legislature  never 
intended  to  impose  a  tax  upon  the  allow- 
ance for  the  widow  and  family  of  a  decedent 
pending  a  settlement  of  the  estate,  or  upon 
the  limited  articles  of  personal  property 
she  is  permitted  to  select  from  the  estate, 
for  no  part  thereof  is  property  subject  to 
distribution;  it,  in  fact,  is  entirely  with< 
drawn  and  excluded  from  the  assets  of  the 
estate,  as  hereinbefore  stated.  We  are  equal- 
ly clear  that  the  legislature  did  not  intend 
to  omit  the  statutory  interest  of  the  sur- 
viving spouse  of  an  intestate  from  the  tax. 
This  interest,  in  many  instances,  amounts  to 
large  fortunes,  and  it  is  not  believable  that 
these  were  meant  to  escape  the  burden?  laid 
upon  others  who  receive  part  of  the  estates 
of  intestate  decedents,  or  upon  the  widows 
and  others  who  take  by  will.  The  only  ques- 
tion is:  Giving  the  law  as  it  reads  a  rea- 
sonably strict  construction  in  favor  of  those 
claiming  immunity  from  this  special  tax, 
docs  it  impose  a  tax  upon  that  part  of  the 
estate  of  a  deceased  husband  which  is  pro- 
vided for  the  wife  by  §  7238,  and  subdivision 
6  of  §  7243?  We  think  it  does;  because 
those  sections,  in  respect  to  the  property 
here  involved,  constitute  our  intestate  laws 
or  laws  of  descent  prescribing  the  right  of 
the  wife  in  her  husband's  estate  upon  his 
death.  A  change  with  respect  to  her  rela- 
tion to  the  property  then  takes  place;  it 
may  not  be  strictly  a  succession  by  her  or 
a  devolution  upon  her,  but,  in  virtue  of  the 
statutes  referred  to,  she  comes  into  full  pos- 
session and  ownership  of  the  property. 

It  is  true,  a  husband  cannot  dispose  of 
the  one  third  of  the  personal  property  of 
which  he  dies  possessed  by  will,  nor  can  he 
by  will  or  deed  dispose  of  the  one  third  of 
the  real  estate  of  which,  at  any  time  during 
coverture,  he  stood  seised;  but  this  is  a 
right  given  by  statute  and  may  be  extended, 
abridged,  or  abolished  at  the  will  of  the 
legislature.  So  may  the  right  of  children 
to  inherit,  and  their  shares  of  inheritance; 
also^  the  right  of  a  person  to  dispose  of 
property  by  will.  All  these  statutory  rights 
are  with  the  legislature.  AVhen  these  rights 
come  into  enjoyment  under  existing  stat- 
utes, the  legislature  may  affix  a  tax  upon 
the  recipients.  The  Inheritance  Tax  Law 
was,  no  doubt,  designed  to  impose  such  a 
tax  upon  all,  including  a  widow,  except  as 
to  the  specified  exemption. 

Counsel  for  relator  in  his  argument  stated 
a  concrete  ease  to   prove   that  a  widow's' 
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statutory  right  in  her  huaJtiaiid'g  veiU  es- 
tate does  not,  in  case  of  his  death,  come  to 
her  by  any  intestate  laws,  namely:  If,  dur- 
ing coverture,  he  conveyed  any  part  of  his 
estate,  without  her  joining,  and  she  sur- 
vived him,  such  real  estate  so  conveyed 
would  not  constitute  a  part  of  his  estate, 
yet  his  widow  could  recover  her  share  there- 
in the  same  as  if  he  had  not  conveyed  and 
it  had  constituted  a  part  of  his  estate.  The 
writer  hereof  admits  the  argument,  based 
upon  the  supposed  case,  to  be  almost  un- 
answerable in  favor  of  relator's  contention, 
from  a  logical  standpoint.  From  a  practical 
view,  the  answer  is  that  the  legislature  in- 
tended to  impose  the  tax  only  upon  the 
property  derived  from  the  estate  of  which 
the  person  dies  seised  or  possessed;  that  is, 
only  upon  property  which  is  usually  dis- 
tributed by  the  final  decree  of  the  probate 
court,  and  upon  such  property  as  would 
have  been  thus  distributed  but  for  transfers 
made  in  contemplation  of  death  and  with 
the  view  to  avoid  the  tax.  It  may  also  be 
observed  that  the  relator  cannot  well  make 
the  same  argument  by  supposing  a  case  in- 
volving personal  property.  And  here  again 
it  is  not  to  be  presumed  that  the  legislative 
intention  was  to  discriminate  between  per- 
sonal and  real  property  in  the  imposition 
of  this  tax. 

We  have  not  referred  to  the  alleged  inter- 
pretation given  the  law,  since  its  enactment, 
by  the  authorities  charged  with  the  duty  of 
enforcing  the  tax ;  for,  aside  from  other  con- 
siderations, we  think  the  record  presents 
nothing  from  which  the  court  should  take 
cognizance  of  such  interpretation. 

The  cause  is  remanded,  with  direction  to 
modify  the  order  so  as  to  conform  with  the 
views  herein  expressed. 
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JAY  GREER,  Appt., 

V. 

EQUITY  CO-OPERATIVE  EXCHANGE  et 

al.,  Respts. 

(—  Minn.  — ,  163  N.  W.  627.) 

Trover  —  contesting  right  of  assignee  to 
recover. 

1.  Action  in  trover  for  the  conversion  of 
a  carload  of  wheat  shipped  over  the  Great 
Northern  Railway.  Unintentionally  and  in- 
nocently the  railway  company  and  defend* 

Headnotes  by  Holt,  J. 


Note.  —  For  assignment  of  a  chose  in  ac- 
tion to  one  of  the  parties  liable  thereon  as 
affecting  defenses  and  equities  as  between 
the  assignee  and  the  other  party,  see  anno- 
tation following  this  case,  post,  44dw 
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antft  coBT^ried  the  "wheat.    Thereafter  the 

railway  company  paid  the  owners  for  the 
wheat  and  took  from  them  an  assignment  to 
plaintiff  of  the  wheat  and  tlie  cause  of  ac- 
tion, and  instituted  this  suit.  Plaintiff  has 
no  personal  interest  in  the  matter.  It  is 
held:  Defendants  could  set  up  the  defense 
that,  as  between  them  and  the  railway  com- 
pany, the  latter  could  not  purehase  and  as- 
sert the  claim  ol  tha  shippers,  eiace  it  oom- 
mitted  the  first  act  in  the  conversion  of  the 
wheat,  out  of  which  grew  the  connection  of 
defendants  with  the  transa^^tion. 
For  other  cases,  see  Assignment,  III,  in  Dig, 
1-52  N.  8. 

£vldence  —  as  to  real  party  plaintiff. 

2.  Therefore  it  was  proper  to  receive  evi- 
dence showing  that  plaintiff  had  no  interest 
in  the  assignment  or  cause  of  action,  and 
that  the  railway  company  paid  the  shippers 
and  took  the  assignment  for  its  own  benefit, 
and  instituted  the  action. 

For  other  cases,  see  Evidence,  XI,  r,  in  Dig. 
1-52  N.  S. 

Evidence  — •  sufflcieney. 

3.  There  is  no  reversible  error.  The  un- 
disputed facts  entitled  defendants  to  a  ver- 
dict. 

For  other  cases,  see  Appeal  and  Error,  VII. 
m,  in  Dig.  1-52  N.  8. 

(June  29,  1017.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Ramsey  County 
overruling  a  motion  for  judgment  non  ob- 
stante veredicto,  or  for  a  new  trial,  after 
a  directed  verdict  for  defendants  in  an  ac- 
tion brought  to  recover  for  the  conversfion 
of  a  carload  of  grain.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Otis  A  Otis,  for  appellant: 

It  is  no  concern  of  the  respondents  who 
paid  the  consideration  for  the  assignment 
to  the  assignor,  or  what  agreement,  if  any, 
the  assignee  may  have  made  with  any  other 
person  with  reference  to  the  proceeds. 

Castner  y.  Sumner,  2  Minn.  44,  Gil.  32; 
Elmquist  t.  Markoe,  45  Minn.  305,  47  N. 
W.  970. 

A  recovery  by  plaintiff  will  fully  protect 
the  defendants,  and  they  have  no  interest 
in  the  equities  between  him  and  his  assignor. 

Jackson  ▼.  Sevatson,  79  Minn.  £78,  82  N. 
W.  634;  Citizens  State  Bank  ▼.  £.  A.  Tess- 
man  &  Co.  121  Minn.  34,  45  L.K.A.(N.S.) 
606,  140  N.  W.  178;  Klein  v.  Funk,  82  Minn. 
3,  84  N.  W.  460;  Triggs  v.  Jones,  46  Minn. 
282,  48  N.  W.  1113;  Longfellow  v.  Mc- 
Gregor, 61  Minn.  406,  63  N.  W.  1032;  Wines 
V.  Rio  Grande  Western  R.  Co.  9  Utah,  228, 
33  Pac.  1042;  5  C.  J.  994,  If  199;  Dolliff 
▼.  Robbins,  83  Minn.  498,  85  Am.  St.  Rep. 
466,  86  N.  W.  772. 

Messrs.  3f.  D.  Munn  and  Ambrose 
Orislie,  for  respondents: 

Plaintiff  cannot  maintain  this  suit  for 
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the  reason  that  he  is  not  the  real  party  in 
interest. 

Central  Trust  Co.  v.  Burton,  74  Wis.  329, 
43  N.  W.  141 ;  Benson  v.  Markoe,  37  Minn. 
30,  5  Am.  St.  Rep.  816,  33  N.  W.  38;  Probst- 
field  V.  Czizek,  37  Minn.  420,  34  N.  W.  806; 
Travelers'  Ins.  Co.  t.  Walker,  77  Minn.  438, 
80  N.  W.  618. 

Holt,  J.,  delivered  the  opinion  of  the 
court: 

Action  in  trover  for  the  conversion  of  a 
carload  of  wheat.  At  the  close  of  the  testi- 
mony each  side  moved  for  a  directed  ver- 
dict. Defendant's  motion  was  granted. 
Plaintiff  made  a  motion  in  the  alter- 
native for  judgment  or  a  new  trial.  It  was 
denied  in  toto,  and  this  i^>peal  followed. 

The  evidence  presents  no  material  dis- 
pute, as  to  the  facts,  so  far  as  these  were 
attempted  to  be  brought  out.  It  appears 
that  on  October  11,  1916,  J.  J.  Wolsted  and 
O.  A.  Wolsted,  farmers  at  Brook  land.  North 
Dakota,  owned  1,500  bushels  of  wheat  which 
they  loaded  into  car  No.  15251  of  the  Great 
Northern  Railway  Company  for  shipment 
to  Blarfield  Grain  Company,  at  Duluth, 
Minnesota.  The  railway  company  had  no 
depot  or  station  agent  at  Brook  land,  so  that 
shipping  bills  or  bills  of  lading  could  not  be 
issued  there.  It  was  therefore  the  practice 
for  the  shipper,  after  a  car  was  loaded,  to 
make  out  shipping  bills  in  triplicate  and 
hand  them  to  the  conductor  picking  up  the 
car  at  Brookland.  These  bills  would  be  de- 
livered to  the  agent  at  Rutland,  the  next 
station  having  an  agent,  who  signed  two, 
one  of  which  became  the  bill  of  lad  in*?  and 
the  other  the  memorandum  thereof,  and  re- 
turned them  to  the  conductor,  to  be  taken 
back  to  Brookland  on  his  return  trip  and 
handed  to  the  shipper,  or  placed  in  a  box 
accessible  to  shippers,  and  the  other  would 
be  retained  by  the  railway,  and  from  it  the 
agent  makes  out  the  waybill  accompanying 
the  shipment.  In  this  instance  the  ship- 
pern  pursued  the  usual  practice  and  made 
out  in  triplicate  the  form  for  a  straight  bill 
of  lading  for  this  car  of  wheat;  consignors, 
Wolsted  Brothers;  consignee,  Marfield  Grain 
Company;  destination,  Duluth,  Minnesota. 
The  car  moved  under  the  waybill  from  one 
division  point  to  another;  but,  instead  of 
arriving  at  Duluth,  it  was  diverted  at  Will- 
mar  and  sent  to  St.  Paul.  The  waybill,  pro- 
duced by  the  railway  company  at  the  trial, 
was  received  in  evidence,  and  appears  to 
have  the  signature  of  the  first  conductor  out 
of  Rutland.  In  this  waybill  the  destination 
is  St.  Paul,  C.  H.  Clark  the  consignor,  and 
Equity  Co-operative  Exchange  the  con- 
signee. The  only  bill  of  lading  in  the  rec- 
ord corresponds  to  this  waybill.  Mr.  Wol- 
sted testified  thai  the  original  bill  of  lading 
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reeeiyed  by  him  was  sent  to  Marfield  Grain 
Company,  the  consignee  therein  named,  at 
Duluth;  but  it  was  not  produced  at  the 
trial.  An  inspection  of  the  waybill  and  the 
bill  of  lading,  in  this  record,  discloses  the 
same  handwriting  in  both.  The  testimony 
shows  that  the  name  of  the  agent  at  Rut- 
land is  Phillips.  The  name  of  the  agent 
purporting  to  have  issued  the  bill  of  lading 
is  Wapelton.  There  is  no  direct  evidence 
that  the  waybill  in  the  record  is  not  the  one 
under  which  the  car  moved  from  Rutland 
to  St.  Paul.  However,  Brady,  the  first  con- 
ductor out  of  Rutland,  says  the  entries  in 
his  record  made  from  the  waybill  indicate 
Duluth  as  destination ;  so  does  the  conductor 
who  took  the  car  to  Willmar  and  delivered 
the  waybill  to  the  agent  at  that  division 
point. 

Reading  between  the  lines,  it  is  manifest 
that  some  one  practised  a  fraud  upon  the 
carrier  and  falsified  its  records;  but  wheth- 
er this  was  done  by  one  of  its  agents  or  by 
C.  H.  Clark,  the  consignee  in  the  bill  of 
lading  in  evidence,  is  not  in  any  manner 
disclosed.  It  is  difficult  to  see  how  the 
fraud  could  have  been  carried  through  un- 
less some  servant  of  the  carrier  actively 
participated  therein,  for  the  waybill  was 
always  in  the  possession  of  its  servants  and 
agents.  In  the  forenoon  of  October  15,  1915, 
a  person  claiming  to  be  C.  H.  Clark  appeared 
in  St.  Paul  at  the  c^ce  of  defendant  the 
Equity  Co-operative  Exchange  Company,  the 
consignee  named  in  the  waybill,  stating  thai 
this  and  another  carload  of  wheat  had  by 
him  been  consigned  to  it  for  sale  on  com- 
mission, and  desired  to  know  if  the  cars  had 
arrived.  By  telephone  it  was  ascertained 
that  this  car  was  then  in  St.  Paul.  Later 
in  the  day  the  Exchange  Company  received 
notice  in  the  customary  way,  by  mail,  from 
the  railroad  company  of  the  arrival  of  the 
car.  At  the  direction  of  Clark,  said  de- 
fendant, as  commission  broker,  sold  the  car 
on  the  market  to  defendants  Hohle  Brothers. 
Immediately  after  the  sale,  and  presumably 
in  the  forenoon  of  the  same  day,  the  Equity 
Co-operative  Exchange  Company,  at  Clark's 
request,  advanced  him  money  on  the  car, 
pending  the  adjustment  of  the  total  pur- 
chase price  by  weighing  and  turning  it 
over  to  the  purchasers,  and  received  the  bill 
of  lading  in  question.  Thereafter  the  bill 
of  lading  was  surrendered  to  the  carrier, 
who  accepted  the  same  and  issued  another 
to  the  purchasers  upon  a  reconsignment  of 
the  car  of  wheat.  The  balance  of  the  pur- 
chase price  was  paid  Clark  some  time  in 
November.  Wolsted  Brothers  soon  there- 
after learned  that  the  wheat  had  not  reached 
the  intended  destination,  and  asserted  a 
claim  against  the  Great  Northern  Railway 
Company,  the  carrier ;  and  in  January,  1916, 
L.R.A.1917F. 


the  company  paid  Wolsted  Brothers  in  fall 
for  the  wheat,  and  procured  them  to  assign 
the  same  and  their  claim  to  plaintiff,  an 
employee  of  the  Mar  field  Grain  Company. 
It  is  conceded  that  plaintiff  has  no  per- 
sonal interest  in  the  cause  of  action.  It 
belongs  to  the  railway  company  and  is 
prosecuted  by  it. 

The  car  of  wheat  belonged  to  Wolsted 
Brothers.  They  had  a  cause  of  action 
against  anyone  who,  without  express  or  im- 
plied authority  from  them,  disposed  of  it. 
This  would  include  both  defendants,  for 
neither  attempts  to  derive  any  right  to  the 
wheat  or  its  disposition  from  Wolsted  Broth- 
ers, the  owners.  Under  Johnson  v.  Martin, 
87  Minn.  370,  59  L.R.A.  733,  94  Am.  St.  Rep. 
706,  92  N.  W.  221,  the  defendant  Equity 
Exchange  Company  exercised  enough  do- 
minion over  the  wheat,  in  making  the  sale 
as  a  commission  broker,  to  hold  it  liable 
for  conversion;  and  if  plaintiff,  as  repre- 
senting the  Great  Northern  Railway  Com- 
pany, can  stand  in  Wolsted  Brothers'  shoes 
in  respect  to  defendants,  the  verdict  should 
have  been  directed  for  him,  and  not  for  de- 
fendants. As  a  general  proposition,  it  is 
true  that  a  claim  good  in  the  hands  of  an 
assignor  is  equally  good  and  free  from  de- 
fenses in  the  hands  of  his  assignee.  Plain- 
tiff states:  "We  are  willing  to  admit  that 
a  counterclaim  might  be  set  up  as  against 
one  plaintiff,  whereas  it  could  not  be  set  up 
as  against  another,  in  a  case  where  the 
cause  of  action  is  the  same;  but  a  defuse 
must  be  something  that  can  be  maintained 
against  the  claim  itself  without  regard  to 
the  person  who  owns  it." 

The  proposition  is  plausible,  but  we  think 
the  theoretical  distinction  between  counter- 
claim and  defense  must  sometimes  yield  to 
what  is  practical  in  the  administration  of 
justice.  In  a  case  of  this  sort,  involving  the 
liability  as  between  parties  who  have  unin- 
tentionally converted  some  third  person's 
property,  we  think  a  defense  may  be  avail- 
able though  not  strictly  a  counterclaim  or 
set-off.  Suppose  a  servant  had  innocently 
converted  this  carload  of  wheat  at  the  bid- 
ding of  his  master.  Both  would  have  been 
liable  to  Wolsted  Brothers.  Could  the  mas- 
ter have  paid  Wolsted  Brothers,  taken  an 
assignment  of  the  wheat  and  claim,  and  then 
sued  his  servant,  without  the  servant's  be- 
ing able  to  defend  successfully  by  alleging 
the  facts,  viz.,  that  what  he  did  was  at  the 
assignee's  behest?  To  state  the  proposition 
is  sufficient  demonstration  of  the  availabil- 
ity of  the  defense.  We  must  ascertain  in 
what  relation  the  railway  company  and 
these  defendants  stand  to  this  conversion^ 
and  to  one  another  therein,  in  order  to  see 
whether  the  defense  asserted  by  defendants 
is  good  as  to  them. 
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In  taking  tliis  asftignment  the  railway 
company  was  not  a  voluntary  purchaser.  It 
could  not  escape  the  payment  it  did  make  to 
Wolsted  Brothers  for  its  conversion  of  their 
wheat.  The  company,  by  taking  the  assign- 
ment, could,  without  doubt,  become  subro- 
gated to  the  rights  of  Wolsted  Brothers  as 
against  Clark,  or  as  against  the  one  who 
practised  the  fraud  whereby  its  uninten- 
tional conversion  of  the  grain  was  brought 
about.  But  as  to  these  defendants,  whose 
innocent  part  in  the  conversion  occurred 
subsequent  to  the  railway  company's  wrong- 
ful act,  and,  in  a  measure,  because  thereof, 
and  in  reliance  upon  its  conduct  in  the 
premises,  we  think,  plaintiff  is  not  in  a  posi- 
tion to  claim  as  assignee  of  Wolsted  Broth- 
ers and  with  the  same  rights.  The  defend- 
ants Hohlo  Brothers  obtained  possession  of 
the  wheat  and  paid  for  it  when  the  railway 
company  accepted  as  its  genuine  bill  of 
lading  the  one  turned  over  by  Clark.  As 
between  Hohle  Brothers  and  the  company, 
the  latter  should  be  held  to  know  whether 
or  not  the  instrument  was  valid  and  issued 
by  its  agent.  There  is  no  suggestion  that 
Hohle  Brothers  did  not  purchase  and  pay 
for  the  car  of  wheat  in  the  utmost  good 
faith.  The  same  may  also  be  said  of  what 
the  Equity  Co-operative  Exchange  did  in 
the  premises.  On  inquiry  of  the  railway 
company  it  learned  that  this  wheat  was  con- 
signed to  it.  This  was  confirmed  by  writ- 
ten notice  later  in  the  day  or  next  morn- 
ing. Clark  tendered  a  bill  of  lading  there- 
for, purporting  to  be  issued  by  the  railway 
company.  This,  as  already  stated,  was 
recognized  as  valid  by  the  company  and  ac- 
cepted by  it  when  the  wheat  was  recon- 
signed  by  Ilohle  Brothers.  Had  the  railway 
company  then  repudiated  the  bill,  there 
would  have  been  a  chance  for  both  defend- 
ants to  have  averted  the  loss,  at  least  to  a 
certain  extent,  for  Clark  was  not  paid  the 
full  amount  until  the  following  month. 

Assuming  the  bill  of  lading  to  be  a  for- 


gery^ there  is  no  pretense  that  either  de- 
fendant had  notice  thereof,  or  of  facts 
arbusing  the  slightest  suspicion  in  that  di- 
rection. The  railway  company  in  legal  con- 
templation converted  the  wheat  when,  at 
Willmar,  it  undertook  to  haul  the  car  to 
St.  Paul  instead  of  to  Duluth.  Defendants' 
connection  with  the  wheat  grew  out  of  that 
wrongful  act  of  the  railway  company.  As 
between  the  real  parties  to  this  action,  the 
railway  company  was  the  first  in  the  conver- 
sion, and  more  at  fault  than  defendants,  or 
either  of  them;  and  under  that  situation, 
it  cannot  now  claim  that  the  transaction 
with  Wolsted  Brothers  was  a  purchase  of 
the  wheat,  so  as  to  eliminate  the  equities 
existing  as  between  it  and  defendants. 

At  the  trial  plaintiff  took  the  position 
that  it  was  no  concern  of  defendants  wheth- 
er be  held  the  assignment  from  Wolsted 
Brothers  in  his  own  right  or  for  the  benefit 
of  the  railway  company,  and  cites  Ander- 
son V.  Reardon,  46  Minn.  185,  48  N.  W. 
777;  Longfellow  v.  McGregor,  61  Minn.  494. 
63  N.  W.  1032;  Klein  v.  Funk,  82  Minn.  3, 
84  N.  W.  460;  Dolliff  r.  Bobbins,  83  Minn. 
498,  86  Am.  St.  Rep.  466,  86  N.  W.  772.  We 
are  of  the  opinion  that  it  was.  Had  plain- 
tiff obtained  the  assignment  from  Wolsted 
Brothers  in  behalf  of  C.  H.  Clark,  and  sued 
the  railway  company  in  conversion,  surely 
a  defense  would  have  been  permitted  ground- 
ed on  facts  creating  an  estoppel  against 
Clark.  The  evidence  was  therefore  properly 
admitted,  showing  that  the  railway  com- 
pany had  the  transaction  with  Wolsted 
Brothers,  what  the  transaction  was,  and 
that  plaintiff  was  merely  a  nominal  party, 
having  no  personal  interest  in  the  suit. 

We  have  examined  the  other  errors  as- 
signed on  other  rulings  at  the  trial,  and 
find  nothing  requiring  a  different  conclu- 
sion than  the  one  reached  by  the  learned 
trial  court. 

Order  affirmed* 


Aimotatioii — ^Assignment  of  chose  in  action  to  one  of  the  parties  liable 
thereon  as  affecting  defenses  and  equities  as  between  the  assignee  and 
the  other  p«rty. 


Generally,  as  to  effect  of  assignment 
of  a  claim  ex  delicto  to  one  against  whom 
it  has  been  asserted  to  enable  him  to 
maintain  an  action  over  against  a  third 
person  upon  such  claim,  see  Tanner  v. 
Bowen,  7  L.R.A.(N.S.)  534,  and  the  note 
appended  thereto,  which  treats  the  ques- 
tion  as  affected  by  the  element  of  extin- 
gaishment  of  the  claim  by  satisfaction, 
and  not  as  one  of  contribution  between 
joint  tort  feasors. 

Greer  v.  Equity  Co-op.  Exch.  ante, 
L.R.A.1917F. 


440,  seems  to  have  been  the  only  case  to 
pass  upon  the  right  of  a  carrier  to  take 
an  assignment  of  a  claim  for  conversion 
of  freight  in  which  it  participated,  and 
recover  over  against  the  other  wrong- 
doer; but  the  decision  therein,  to  the 
effect  that  such  other  could  set  up  the 
defense  that  the  railroad  company  could 
not  assert  the  shippers'  claim  which  had 
been  assigned  to  it  where  it  had  com- 
mitted the  first  act  in  conversion,  or,  in 
other  words,  that  the  equities  and  de« 
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fenses  between  the  wrongdoers  may  be 
set  up  in  such  a  ease,  and  that  the  com- 
pany is  not  entitled  to  claim  as  assignee 
of  the  shippers,  and  with  the  same 
rights,  where  it  was  the  first  at  fault, 
seems  to  be  in  accord  with  reason  and 
legal  principles. 

And  in  fact  an  extended  search  has 
disclosed  no  other  case  wherein  the  exact 
question  of  the  effect  of  an  assignment 
of  a  chose  in  action  to  one  of  the  parties 
liable  thereon,  upon  any  existing  de- 
fenses or  equities  as  between  the  assignee 
and  the  other  party,  has  arisen.  How- 
ever, a  somewhat  similar  question  has 
been  passed  upon  in  eases  involving  the 
respective  rights  of  contractors  and  sub- 
contractors under  construction  contracts 
where  one  has  paid  claims  and  taken  as- 
signments thereof.  Thus,  in  Moore  v. 
Taylor  (1886)  42  Hun  (N.  Y.)  45,  where 
A  contracted  to  construct  a  railroad,  B 
was  a  subcontractor  of  A,  and  C  was  a 
subcontractor  of  B,  and,  upon  the  failure 
of  C  to  pay  his  employees,  A  paid  them 
and  took  assignments  of  their  claims, 
which  were  good  against  the  property  of 
the  railroad  company,  it  was  held  that 


A  could  apply  the  amount  paid  in  satis- 
faction thereof  on  bis  indebtedness  to  B, 
the  court  maintaining  that,  since  the  rail- 
road company  could  compel  A  to  reim- 
burse it  for  any  amount  paid  by  it  in 
satisfaction  of  claims  of  laborers,  A  had 
such  an  interest  in  seeing  that  such 
claims  were  paid  by  subsequent  con- 
tractors for  the  work  as  entitled  him  to 
treat  the  payments  as  made  for  such 
contractors,  and  that  the  taking  of  the 
assignments  could  not  be  treated  as  an 
obstacle  to  the  application  of  the  amount 
paid  in  reduction  of  the  recovery  for 
work  done  on  account  of  which  the 
monev  was  advanced.  And  in  Boot  v. 
Moriarity  (1872)  39  Ind.  85,  where  A 
contracted  to  do  certain  work  with  B  as 
his  surety,  and  afterwards  in  a  suit  by 
A  against  B  it  was  adjudged  that  B 
should  pay  all  claims  against  A  on  ac- 
count of  the  contract,  it  was  held  that 
B  was  liable  to  A  upon  all  claims  as- 
signed to  him  by  creditors  under  the  con- 
tract, but  this  was  upon  the  theory  that 
by  the  first  judgment  the  claims  assigned 
to  A  had  become  the  debts  of  B  and  were 
no  longer  the  debts  of  A.  G.  J.  C, 
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JAMES  G.  HARDIE  et  aL,  Appta., 

V. 

WILLIAM  M.  BARRETT,  President  of  the 
American  Express  Company. 

(—  Pa.  — ,  101  Atl.  75.) 

Automobile  —  permitting  reckless  driv- 
ing by  chauffeur. 

1.  One  who,  without  protest,  permits  the 
chauiTeur  of  a  hired  automobile  to  drive  at 
a  manifestly  dangerous  speed  on  the  wrong 
side  of  the  road,  cannot  hold  the  owner  of  a 
vehicle  with  which  the  car  comes  into  col- 
lision liable  for  the  resulting  injury  to  him- 
self. 

For  other  caaeSf,  see  Negligence,  II,  c,   Jf, 
in  Dig.  1-52  N,  8. 

Highway  —  absence  of  lights  on  Tehicle 
—  liability  for  accident. 

2.  Failure  of  one  driving  along  a  high- 
way at  night  to  carry  the  lifflits  required 
by  statute  does  not  render  him  liable  for 
injury  caused  by  collision  with  an  automo- 


bile if  the  lights  on  it  were  sufficient  to  en- 
able its  driver  to  see  and  avoid  the  vehicle. 
For   other   cases,   see   Negligence,   J.   d,   in 
Dig.  1-52  N.  8. 

(March  5,  1917.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Court  of  Common  Pleas,  No,  1,  for 
Philadelphia  County,  in  defendant*s  favor 
in  consolidated  actions  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Sydney  Young,  for  appellants: 

The  charge  of  the  court  as  to  the  question 
of  tlie  contributory  negligence  of  the  plain- 
tiffs was  improper. 

Dean  v.  Pennsylvania  R.  Co.  129  Pa.  514, 
6  L.R.A.  143,  15^  Am.  St.  Rep.  733,  18  Atl. 
718;  Jones  v.  Lehigh  &  N.  E.  R.  Co.  202 
Pa.  81,  51  Atl.  590;  Little  v.  Hackett,  116 
U.  S.  366,  29  L.  ed.  652,  6  Sup.  Ct.  Rep. 


Note. —  The  question  of  the  imputed  or 
contributory  negligence  of  a  passenger  rid- 
ing in  an  automobile  driven  by  another, 
precluding  recovery  against  a  third  person 
for  injury,  is  considered  in  the  note  to  Re- 
billard  v.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  L.R.A.1916B,  953 ;  and  see  later  cases, 
Anthony  v.  Kiefner,  L.R.A.1915F,  876;  St. 
Louin  &  S.  F.  R.  Co.  v.  Bell,  L.R.A.1917A, 
r)43;  and  Jacobs  v.  Jacobs,  ante,  253. 
L.R.A.1917F. 


The  general  subject  of  imputed  negligence 
of  driver  to  passenger  is  considered  in  the 
notes  to  Schultz  v.  Old  Colony  Street  R.  Co. 
8  L.R.A.  (N.S.)  597,  and  Christopherson  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R,  Co. 
L.R.A.1915A,  761. 

Generally  as  to  liability  for  automobile 
accidents,  see  L.R.A.  Indexes,  under  the 
title,  "Automobiles." 


HARDIE  T.  BARRETT. 
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39.1;  Trumbower  v.  Lejiigh  Valley  Transit 
Co.  236  Pa.  397,  84  Atl.  403. 

Messrs.  John  liewls  Evans  and  Thomas 
Be  Witt  Cnyler,  for  appellee: 

The  passenger  is  not  relieved  of  responsi- 
bility for  his  own  personal  negligence  in 
voluntarily  going  into  danger  in  a  vehicle 
driven  in  a  manifestly  dangerous  manner; 
and  defendant's  evidence  was  ample  to  re- 
quire this  question  to  be  submitted  to  the 
jury,  and  to  sustain  the  learned  trial  judge's 
charge  on  the  subject. 

Crescent  Twp.  v.  Anderson,  114  Pa.  643, 
60  Am.  Rep.  367,  8  Atl.  379;  Dean  v.  Penn- 
sylvania R.  Co.  129  Pa.  514,  6  L.R.A.  143, 
15  Am.  St.  Rep.  733,  18  Atl.  718;  Winner 
r.  Oakland  Twp.  158  Pa.  405,  27  Atl.  1110, 
1111;  Dryden  v.  Pennsylvania  R.  Co.  211 
Pa.  620,  61  Atl.  249;  Thompson  v.  Pennsyl- 
vania R.  Co.  215  Pa.  113,  64  Atl.  323,  7 
Ann.  Cas.  351,  20  Am.  Neg.  Rep.  483; 
Kunkle  v.  Lancaster  County,  219  Pa^  52, 
67  Atl.  918;  Walsh  v.  Altooria  &  L.  V.  Elec- 
tric R.  Co.  232  Pa.  479^  81  Atl.  651 ;  Wach- 
smith  V.  Baltimore  &  O.  R.  Co.  233  Pa.  465, 
82  Atl.  755,  Ann.  Cas.  1913B,  679;  Trum- 
bower V.  Lehigh  Valley  Transit  Co.  235  Pa. 
397,  84  Atl.  403;  Senft  v.  Western  Mary- 
land R.  Co.  246  Pa.  446,  92  Atl.  553. 

Moschzlsker,  J.,  delivered  the  opinion  of 
the  court: 

On  the  evening  of  August  22,  1913,  James 
G.  Hardie,  and  Olive  M.,  his  wife,  hired  an 
automobile  with  its  driver,  one  Louis  S. 
Chester,  Jr.,  to  convey  them,  with  two  wo- 
men guests,  from  Sea  Isle  City,  New  Jersey, 
to  a  near  by  yacht  club.  On  the  way  a  col- 
lision occurred  between  the  car  in  which 
they  were  riding  and  a  one-horse  express 
wagon  belonging  to  the  defendant  company. 
Both  Mr.  Hardie  and  his  wife  were  injured; 
they  sued  for  damages,  and  by  express  agree- 
ment of  record  their  cases  were  tried  to- 
gether, the  issues  involved  were  submitted 
to  the  jury,  and  in  each  instance  the  verdict 
favored  the  defendant,  judgments  were  en- 
tered accordingly,  and  the  plaintiffs  have 
appealed. 

The  testimony  on  all  the  important  is- 
sues was  most  conflicting;  but,  when  viewed 
in  the  light  of  the  verdicts  rendered,  the  fol- 
lowing facts  can  be  found  therefrom:  The 
accident  happened  on  a  rainy  evening,  be- 
tween 8:30  and  9  o'clock.  Mr.  Hardie  oc- 
cupied a  front  seat  in  the  automobile,  be- 
side the  chauffeur,  while  Mrs.  Hardie,  her 
mother,  and  the  other  woman  were  in  the 
tonneau.  The  car  was  equipped  with  five 
lights,  "two  large  acetylene  gas  lamps  on 
the  head,  two  on  the  side,  aind  one  red  light 
in  the  rear."  The  headlights  illuminated 
the  road  so  that  one  in  the  car  ''could  see 
200  feet  in  front,"  and  made  the  way  "bright 
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enough  to  see  distinctly  the  cnrb."  The  part 
of  the  road  upon  which  the  accident  hap- 
pened had  a  curb  on  the  west  side  and  a 
single  track  trolley  line  on  the  east,  with  a 
space  of  22  feet  between.  The  automobile 
was  traveling  southward,  on  the  left-hand, 
or  wrong,  side  of  the  road,  at  an  estimated 
speed  of  40  miles  an  hour.  The  wagon  was 
traveling  northward  on  the  right-hand,  or 
proper,  side  of  the  road,  the  horse  going  at 
"a  very  slow  trot."  The  driver  of  the  latter 
vehicle,  in  an  endeavor  to  avoid  the  col- 
lision, had  his  horse  "nearly  half  way  over" 
the  trolley  track  when  the  accident  occurred. 
The  automobile  struck  the  wagon  on  the 
near  front  wheel;  both  vehicles  were  badly 
damaged. 

On  the  foregoing  facts,  ft  may  be  seen 
that  the  chauffeur,  and  not  the  driver  of 
the  horse  and  wagon,  was  the  one  guilty 
of  the  negligence  which  caused  the  accident ; 
but  the  plaintiffs  complain  that  the  trial 
judge  committed  substantial  error  by  the 
manner  in  which  he  submitted  certain  is- 
sues to  the  jury.  In  disposing  of  these 
complaints,  we  shall  first  consider  together 
assignments  1  and  2. 

In  brief,  the  trial  judge  instructed  that, 
if  the  automobile  was  being  driven  with 
"manifest  improper  speed,"  or  if  the  chauf- 
feur had  his  car  "manifestly  on  the  wrong 
place  in  the  road,"  and  these  faults,  or 
either  of  them,  contributed  to  the  happen- 
ing of  the  accident,  if  the  plaintiffs  made  no 
effort  to  "get  him  to  go  at  a  proper  rate  of 
speed"  or  "over  on  the  right  side  of  the 
road,"  they  would  be  guilty  of  contributory 
negligence;  but  that  they  could  not  be  found 
so  guilty  unless  the  before-mentioned  al- 
leged faults  on  the  part  of  the  chauffeur 
were  "manifest." 

In  reviewing  these  instructions,  it  must 
be  kept  in  mind  that  the  plaintiffs  did  not 
endeavor  to  excuse  the  fact  that  the  chau^ 
feur  was  on  the  wrong  side  of  the  road  by 
explaining  he  was  temporarily  and  justifia- 
bly out  of  the  regular  track;  on  the  con- 
trary, they  called  him  as  their  witness,  and 
each  of  them  gave  testimony  to  substantiate 
his  story  that,  at  the  time  of  the  accident 
and  prior  thereto,  he  had  been  continually 
driving  on  the  proper  side  of  the  road,  at  a 
speed  not  exceeding  15  miles  an  hour,  which 
was  much  lowered  immediately  before  the 
collision.  Both  plaintiffs  not  only  stood 
upon  but  reiterateid  this  account  of  the  man- 
ner in  which  the  automobile  was  alleged  to 
have  been  handled;  and,  of  course,  ex  neces- 
sitate, it  excluded  the  possibility  of  a  re- 
monstrance on  their  part  having  been  made 
to  the  chauffeur,  by  eliminating  all  possible 
reasons  therefor.  Moreover,  the  plaintiffs' 
attitude  at  trial,  in  a  manner,  <  adopted,  or 
set  tkeir  seal  el  approval  upon,  the  chanf- 
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feur's  real  eonduct,  as  the  jury  found  it 
to  be. 

The  rule  is  well  established  that,  when 
possible  dangers  arising  out  of  the  negligent 
operation  of  a  hired  vehicle  or  a  convey- 
ance in  which  one  is  riding  as  an  invited 
guest  are  manifest  to  a  passenger  who  has 
any  adequate  opportunity  to  control  the 
situation,  if  he  sits  by  without  protest  and 
permits  himself  to  be  driven  on  to  his  in- 
jury,  this  is  negligence  which  will  bar  re- 
covery. In  other  words,  the  negligence  of 
the  driver  is  not  imputed  to  the  passenger, 
but  the  latter  is  fixed  with  his  own  negli- 
gence when  he  joins  the  former  in  testing 
manifest  dangers.  For  discussion  and,  in 
some  instances,  application  of  this  rule,  see 
Crescent  Twp.  v.  Anderson,  114  Pa.  643,  60 
Am.  Rep.  367,  8  Atl.  379;  Bean  v.  Penn- 
sylvania R.  Co.  129  Pa.  614,  6  L.R.A.  143, 
15  Am.  St.  Rep.  733,  18  Atl.  718;  Winner 
V.  Overland  Twp.  158  Pa.  406,  27  Atl.  1110, 
1111;  Dryden  v.  Pennsylvania  R.  Co.  211 
Pa.  620,  61  Atl.  249;  Thompson  v.  Penn- 
sylvania R.  Co.  216  Pa.  113,  64  Atl.  323, 
7  Ann.  Cas.  361,  20  Am.  Neg.  Rep.  483; 
Kunkle  v.  Lancaster  County,  219  Pa.  62, 
67  Atl.  918;  Walsh  v.  Altoona  &  L.  V.  Elec- 
tric R.  Co.  232  Pa.  479,  81  Atl.  551;  Wach- 
smith  V.  Baltimore  &  0.  R.  Co.  233  Pa. 
465,  82  Atl.  755,  Ann.  Cas.  1913B,  679; 
Trumbower  v.  Lehigh  Valley  Transit  Co.  235 
Pa.  397,  84  Atl.  403;  Senft  v.  Western 
Maryland  R.  Co.  246  Pa.  446,  92  Atl.  553; 
Dunlap  V.  Philadelphia  Rapid  Transit  Co. 
248  Pa.  130,  93  Atl.  873. 

Here,  the  clear,  strong,  preponderating 
evidence  shows  that  the  chauiTeur  was  seen 
by  numerous  disinterested  witnesses,  some 
three  or  four  blocks  noieJ^  from  the  point 
of  the  accident,  driving  in  a  reckless  man- 
ner, at  an  estimated  speed  of  40  miles  an 
hour,  on  the  wrong  side  of  the  road,  quite 
close  to  the  trolley  track;  furthermore,  the 
admissions  of  the  plaintiffs  show  that  they 
both  were  familiar  with  automobiles  and 
able  to  appreciate  the  possible  dangers  of 
this  highly  improper  course  of  conduct.  As 
already  indicated,  since  the  story  told  by  the 
plaintiffs  as  to  the  management  of  the 
motor  was  rejected  by  the  jury,  the  position 
assnmed  by  the  former  at  trial  left  but  one 
conclusion  possible,  i.  e.,  that  they  had 
joined  the  chauffeur  in  testing  the  dangers 
of  the  situation  created  by  the  way  in  which 
the  car  was  in  fact  being  driven.  Under  the 
circumstances,  we  see  no  error  in  the  in- 
structions complained  of. 

At  this  point  it  is  but  fair  to  say  that 
the  instructions  in  question  were  coupled 
with  a  correct  and  fair  presentation  of  the 
plaintifi^s'  side  of  the  case,  and  the  jurors 
were  plainly  told  that^  if  they  belieted  the 
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latter's  testimony, .  they  should  render  a 
verdict  accordingly. 

One  other  assignment  calls  for  considera- 
tion. There  is  an  act  of  assembly  in  New 
Jersey  which  requires  all  vehicles  to  have 
lights  displayed  thereon  'during  specified 
hours,  covering  the  time  when  this  accident 
happened ;  and  the  defendant  admitted  there 
was  no  light  on  its  wagon.  The  trial  judge 
directed  attention  to  this  state  of  affairs, 
and  instructed  the  jurors  that,  if  the  ab- 
sence of  a  light  "contributed  to  the  accident^ 
if  that  .  .  .  prevented  the  plaintiffs' 
chauffeur  from  seeing  the  horse  and  wagon» 
that  may  be  considered  by  you  as  an  act  of 
negligence,  which  caused  the  accident; 
.  .  .  and,  .  .  .  if  .  .  .  there  was 
no  negligence  on  the  part  of  the  plaintiffs, 
the  plaintiffs  would  be  entitled  to  your  ver- 
dict." These  instructions  were  practically 
the  last  word  to  the  jury,  and  we  think 
them  as  favorable  to  appellants  as  they 
had  a  right  to  expect.  Had  there  been  a 
light  on  the  wagon,  it  might  have  saved  the 
plaintiffs  from  the  result  of  their  own  negli- 
gence in  permitting  the  car  occupied  by 
them  to  be  driven  in  the  manner  in  which 
it  was  operated  on  the  night  of  the  acci- 
dent ;  but  even  this  is  hardly  probable,  since 
the  plaintiffs  said  the  acetylene  gaslights  on 
the  front  of  their  automobile  enabled  them 
to  see  at  least  200  feet  ahead.  On  the  other 
hand,  if  the  absence  of  a  light  on  the  wagon 
was  not  the  proximate  cause  of  the  acci- 
dent, even  though  an  act  of  negligence  on 
the  part  of  the  defendant,  it  would  not 
justify  recovery  by  the  plaintiffs  (Christ- 
ner  v.  Cumberland  &.  E.  L.  Coal  Co.  146  Pa. 
67,  23  Atl.  221) ;  and  this  in  effect  is  what 
the  trial  judge  said  to  the  jury. 

The  assignments  of  error  are  overruled, 
and  the  judgments  affirmed. 


PEXXSYLVANIA    SUPREME    COURT. 

ELEANOR  WALKER  ALLEN 

v. 

JOHN  SCHEIE,  Sb.,  et  al.,  Appts. 

(—  Pa.  — ,  101  AtL  102.) 

Easement  ^  private  way  —  use  for  gtm 
pipes. 

The  right  to  use  a  private  way  for  access 
from  a  highway  to  land  not  abutting  thereon 
does  not  include  the  right  to  lay  gas  pipes 
in  the  way. 
For  other  cases,  see  Basements,  III.  in  Dig, 

1-52  N,  8, 

(March  6,  1917.) 

Note. —  For  easement  of  way  as  indud* 
ing  the  right  to  lay  pipes,  see  umotation 
following  this  case,  post,  44d. 
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APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleaa  for  Alle- 
gheny County  enjoining  them  from  inter- 
fering with  the  construction  of  a  gas  line 
and  also  with  plaintiff's  free  use  and  main- 
tenance of  a  private  road,  in  an  action 
brought  to  determine  the  rights  of  the  re- 
spective parties  to  the  road.  Modified  and 
affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McKenua  &  McKeuna,  for  ap- 
pellants : 

An  owner  of  a  road  has  no  corporeal  in- 
terest in  the  land,  and  therefore  cannot  use 
the  soil  or  surface  for  laying  a  pipe  line 
or  for  planting  trees  and  posts  either  on 
or  along  the  surface. 

Kister  v.  Reeser,  98  Pa.  4,  42  Am.  Rep. 
608;  23  Am.  &  £ng.  Enc.  Law,  4;  Momtt 
V.  Lytle,  166  Pa.  173,  30  AtL  922;  Kirk- 
ham  V.  Sharp,  1  Whart.  323,  29  Am.  Dec. 
57;  United  States  Pipe  Line  Co.  v.  Dela- 
ware, L.  &  W.  R.  Co.  62  N.  J.  L.  257,  42 
L.R.A.  572,  41  Atl.  759;  14  Cyc.  1207,  note 
98,  1215. 

Plaintiff  has  no  right  to  use  the  strip  of 
land  other  than  as  a  roadway. 

Moffitt  V.  Lytle,  165  Pa.  173,  30  Atl.  922; 
3  Washb.  Real  Prop.  p.  379. 

Where  title  to  land  is  in  dispute,  eject- 
ment is  the  proper  remedy. 

Mirkil  v.  Morgan,  134  Pa.  144,  19  Atl. 
628;  Barclay's  Appeal,  93  Pa.  50;  North 
Shpre  R.  Co.  v.  Pennsylvania  Co.  193  Pa. 
641»  44  Atl.  1083;  Pennsylvania  Canal  Co. 
v.  Middletown  &  II.  Turnp.  Co.  1  Pa.  Dist. 
R.  663;  New  Castle  v.  Raney  (McClain  v. 
New  Castle)  330  Pa.  546,  6  L.R.A.  737,  18 
Atl.  1066;  Coward  v.  Llewellyn,  209  Pa. 
582,  58  Atl.  1066;  Tillmes  v.  Marsh,  67  Pa, 
607. 

Defendant  is  the  owner  of  the  land  on 
both  sides  of  the  road,  and  therefore  is 
seised  of  the  fee  of  the  land  subject  to  the 
right  of  way  over  the  same  by  the  plaintiff. 

Xewhall  v.  Ireson,  8  Cush.  695,  54  Am. 
Dec  790;  Morgan  v.  Livingston,  6  Mart. 
(La.)  19;  Kreiter  v.  Bigler,  101  Pa.  94;  Paul 
v.  Carver,  24  Pa.  207,  64  Am.  Dec.  649; 
5  Cyc  909;  Witter  v.  Harvey,  1  M'Cord, 
L.  67,  10  Am.  Dec.  650. 

Mr.  J.  W,  Collins  for  appellee. 

Wallins,  J.,  delivered  the  opinion  of  the 
court: 

This  equitable  action  is  to  determine  the 
rights  of  the  respective  parties  to  a  certain 
strip  of  land  situate  in  Richland  township, 
Allegheny  county,  and  used  as  a  private 
road,  l^e  Butler  plank  road  extends 
through  said  township  in  a  northerly  direc- 
tion, and  the  farm  of  the  late  John  Scott, 
containing  142  acres,  is  located  thereon.  He 
died  in  1875^.  and  clause  4  of  his  will  pro- 
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I  vides:  ''I  give  and  devise  to  my  grandson, 
I  John  Scott  Teacher,  15  acres  of  my  Bakers- 
I  town  farm;  to  my  daughter,  Catherine  Har- 
bison,  10  acres;  to  my  granddaughter, 
Sarah  Harbison,  5  acres;  to  my  daughter 
Jane  Harbison,  10  acres,  all  to  be  divided 
out  of  my  Bakerstown  farm  west  of  the 
plank  road." 

He  left  other  heirs  and  devisees  aside 
from  those  above  mentioned;  and,  by  some 
family  arrangement  made  shortly  after  his 
death,  the  40  acres  mentioned  in  the  clause 
was  set  aside  to  the  devisees  therein  named 
out  of  the  northwest  corner  of  the  farm, 
away  from  the  public  highway.  To  afford 
access  to  the  40-acre  tract  it  seems  to  have 
been  a  part  of  the  agreement  tluit  a  private 
road  or  lane,  of  the  width  of  16^  feet,  should 
be  opened,  extending  eastwardly  from  the 
southeast  corner  of  the  40-acre  tract,  about 
1,295  feet,  to  the  Butler  plank  road,  which 
lane  was  later  fenced  and  opened,  and  has 
been  used  for  about  twenty  years  last  past 
by  the  occupants  of  the  40  acres,  the  same 
haying  been  partitioned  in  1876,  among  the 
devisees  above  named.  This  is  shown  by  a 
map  made  that  year  by  Charles  Qibeon,  at 
the  instance  of  one  of  the  devisees.  The 
purparts  thereby  allotted  were  sold  from 
time  to  time,  and  the  deeds  therefor  include 
fractional  parts  of  the  lane,  corresponding 
to  the  sise  of  the  respective  purparts,  for 
example,  each  deed  for  15  acres  includes 
three  eighths  of  the  lane.  In  1901  the  title 
to  the  40-acre  tract,  together  with  what- 
ever interest  the  owners  thereof  had  in  the 
lane,  became  vested  in  John  Scott  Harbi- 
son, who  conveyed  same  to  plaintiff  in  1911. 
The  lane  was  also  used  by  t^ie  owners  of  the 
balance  of  the  John  Scott  farm,  as  their 
necessities  required. 

So  far  as  appears  the  family  arrangemeint 
above  stated  was  not  in  writing,  and  there 
is  no  record  of  any  conveyance  from  the 
John  Scott  heirs  to  plaintiff's  predecessors 
for  the  40  acres  or  the  lane  Plaintiff  con- 
tends that  the  lane  was  included  in  tii(>  40 
acres.  There  is  a  part  of  the  John  Scott 
farm  containing  about  33  acres,  some  24 
acres  of  which  lie  between  tiie  40  acres  and 
the  Butler  plank  road  and  north  of  the  lane, 
as  to  which  he  seems  to  have  died  intestate. 
In  1881,  all  of  the  heirs  of  John  Scott  joined 
in  a  conveyance  of  the  24-acre  tract  to 
James  D.  Harbison,  wherein  the  southern 
boundary  is  described  as  "thence  along  a 
certain  road  or  lane  between  the  land  here* 
in  conveyed  and  the  land  of  Jothn  Stirling." 

Another  part  of  the  Scott  farm,  contain- 
ing about  30  acres,  and  called  the  Stirling 
tract,  is  on  the  west  side  of  the  plank  road 
and  bounded  on  the  north  by  the  40-acre 
tract  and  the  lane. 

By  sundry  conveyances  the  title  to  the 
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24-acre  and  tlie  SO-acre  tracts  became  vested 
in  Thomas  Morrow,  who  in  1010  conveyed 
same  with  other  land  to  defendant,  John 
Scheib,  Sr.,  the  deed  for  which  in  one  of 
the  courses  mentioned  *'a  point  at  the  cor- 
ner of  a  private  road,"  and  the  general  de- 
scription therein  includes  the  lane  and  the 
land  on  both  sides  thereof.  After  Mr. 
Scheib  bought  this  land  there  was  a  con- 
troversy about  the  use  of  the  lane,  between 
Mr.  Harbison  and  plaintiff  on  one  side,  and 
the  defendants,  "John  Scheib,  Sr.,  and  John 
G.  Scheib,  on  the  other,  each  side  claiming 
to  own  the  same.  One  of  the  findings  of  the 
court  below  is:  "Sixth.  That  said  John 
Scheib,  Sr.,  by  destroying  drains  along  said 
private  road,  taking  out  posts  and  trees 
planted  by  plaintifT,  and  by  other  acts,  has 
repeatedly  interfered  with  plaintiff  in  the 
use  of  said  private  road.'* 

The  defendants,  or  those  in  their  em- 
ploy, also  drove  their  stock  across  this  lane, 
and  in  so  doing  obstructed  it  with  wires, 
and  repeatedly  suffered  the  same  to  remain 
in  that  condition,  to  the  annoyance  and 
damage  of  plaintiff. 

In  1913,  plaintiff  entered  into  a  contract 
with  one  Sebastian  Mueller,  for  the  con- 
struction and  maintenance  of  a  line  of  gas 
pipe  in  the  lane,  which  defendants  by  op- 
position and  threats  prevented  being  done. 
Thereafter  plaintiff  filed  her  bill  in  this 
case,  joining  said  Mueller  as  a  defendant, 
but  the  bill  as  to  him  was  dismissed.  The 
learned  trial  judge,  sitting  as  a  chancellor, 
found  that  plaintiff  had  a  good  title  in  fee 
simple  to  the  strip  of  land  herein  called  the 
lane,  and  entered  a  final  decree,  inter-  alia, 
enjoining  defendants  from  interfering  with 
the  construction  of  the  gas  line,  and  also 
from  interfering  with  plaintiff's  free  use 
and  maintenance  of  the  private  road.  De- 
fendants concede  tliat  plaintiff  has  a  right 
to  the  use  of  the  lane  as  a  passageway;  in 
fact,  that  is  the  only  means  of  access  to  her 
property.  We  fully  agree  with  the  learned 
chancellor  that  under  all  the  facts  and  cir- 
cumstances defendants  should  be  enjoined 
from  interfering  with  plaintiff's  free  use 
and  enjoyment  of  the  said  private  road  as 
such. 

But  plaintiff's  right  to  lay  or  authorize 
another  to  lay  a  line  of  gas  pipe  therein  de- 
pends upon  the  nature  of  her  ownership. 
If  an  easement,  then  she  can  use  it  onlv 
for  the  purpose  for  which  it  was  established 
or  dedicated,  and  cannot  lay  a  pipe  line 
therein.  United  States  Pipe  Line  Co.  v. 
Delaware,  L.  &  W.  R.  Co.  62  N.  J.  L.  264, 
42  L.RJiL.  572,  41  Atl.  759;  14  Cyc.  1207, 
note  08. 

As  an  easement  it  cannot  lawfully  be  used 
for  a  purpose  different  from  that  for  which 
it  was  dedicated.  Kirkham  v.  Sharp,  1 
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Whart.  328,  29  Am.  Dec.  67;  Mershon  v. 
Fidelity  Ins.  Trust  &  S.  D.  Co.  208  Pa.  292, 
67  Atl.  569;  14  Cyc.  1215. 

As  above  stated,  the  chancellor  finds  that 
plaintiff  owns  the  fee.  If  so,  she  may,  of 
course,  construct  the  gas  line  therein;  but 
a  careful  examination  of  the  record  fails  to 
disclose  any  sufficient  evidence  to  support 
that  conclusion.  As  above  stated,  there  is 
no  deed  or  other  writing  showing  any  con- 
veyance by  the  Scott  heirs  of  the  so-called 
private  road.  True,  the  road  is  recognized 
in  their  deed  to  James  D.  Harbison  as  above 
quoted,  "thence  along  a  certain  road  or  lane 
between  the  land  herein  conveyed  and  the 
land  of  John  Stirling;"  but  that  does  not 
show  that  the  title  to  the  fee  thereof  has 
passed  from  the  Scott  heirs.  The  term 
"road,"  and  especially  "private  road,"  is  in- 
dicative of  an  easement  rather  than  a  fee. 
See  Kister  v.  Reeser,  08  Pa.  1,  42  Am.  Rep. 
608.  Plaintiff  relies  largely  on  the  evidence 
of  her  grantor,  John  S.  Harbison,  as  tend- 
ing to  establish  a  parol  partition  of  the 
Scott  farm  made  in  1876,  bv  which  this 
lane  is  alleged  to  have  heea  allotted  to  the 
owners  of  the  40-acre  tract,  and  as  a  part 
thereof.  But  he  does  not  say  that  all  of 
the  Scott  heirs  were  present,  and  shows 
they  were  not  when  he  names  those  who 
were  there.  The  chancellor,  in  one  part  of 
his  exhaustive  discussion,  says:  "Respect- 
ing plaintiff's  right  to  the  uninterrupted  use 
of  the  road  there  is  no  room  for  dispute. 
Respecting  the  precise  limits  of  her  rights, 
whether  she  has  a  fee  or  a  mere  easement, 
is  a  debatable  question.  ...  Whether 
Mr.  Scheib  has  the  fee  in  the  lO^-foot  strip 
of  land  or  the  mere  right  to  use  it  in  com- 
mon with  the  plaintiff,  or  any  right  in  it, 
he  has  no  right  to  fill  up  necessary  drains, 
or  otherwise  prevent  the  free  use  and  prop- 
er maintenance  of  the  road,  and  plaintiff 
is  entitled  to  an  injunction  restraining  him 
from  interfering  with  her  in  the  exercise  of 
her  lawful  rights." 

The  John  Scott  heirs,  aside  from  those 
named  in  clause  4  of  the  will,  were  not  par- 
tics  to  the  partition  of  the  40-acre  tract, 
nor  to  the  Gibson  survey,  nor,  so  far  as  the 
record  shows,  bound  thereby.  And  certainly 
they  were  not  bound  by  the  recitals  in  the 
deeds  from  the  owners  of  the  respective  pur- 
parts of  the  40-acre  tract.  One  cannot 
create  a  fee  in  land  merely  by  including  it 
in  his  conveyance.  And  the  above-cited 
reference  to  this  road  or  lane  in  the  deed 
from  the  Scott  heirs  to  James  D.  Harbison, 
and  also  in  the  deed  from  Morrow  to  de- 
fendant, are  certainly  as  consistent  with 
an  easement  as  with  a  fee.  The  mere  refer- 
ence in  a  conveyance  to  a  private  road  does 
not  tend  to  show  ownership  in  fee  thereof 
in  the  party  for  whose  use  it  mutj  have  been 
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established.  Sucli  road,  or  alley,  may,  prima 
facie,  be  used  by  all  abutting  owners,  and 
defendants  as  such  would  have  standing  to 
object  to  an  additional  use  being  made 
thereof  by  the  construction  therein  of  a 
^as  line,  especially  as  this  is  proposed  to 
be  constructed  on  the  surface  of  the  ground. 

Plaintiff,  as  the  owner  of  the  40-acre 
tract,  undoubtedly  has  an  easement  in  the 
private  road  and  a  right  to  the  fee  and  un- 
interrupted use  thereof  as  a  way  for  pur- 
poses of  passage  over  and  upon  the  same; 
and,  so  far  as  appears,  defendants  may  law- 
fully make  such  use  thereof  as  will  not  in- 
terfere with  the  rights  of  plaintiff. 

The  burden  was  upon  plaintiff  to  estab- 
lish her  ownership  to  the  fee  of  the  land  in- 
cluded in  the  r6ad,  and  therein  her  proofs 
fail,  and  the  finding  of  the  court  below  in 
her  favor  as  to  that  cannot  be  sustained; 
nor  can  the  decree  in  so  far  as  it  restrains 
defendants  from  interfering  to  prevent 
plaintiff  from  the  construction  of  a  gas 
line  in  the  road. 

The  defendants,  John  Sclieib,  Sr.,  and 
John  G.  Scheib,  did  not,  by  demurrer  or  an- 
swer, question  the  jurisdiction  of  the  court 
upon  the  ground  that  the  suit  should  have 
been  brought  at  law,  but  filed  an  answer  to 


the  merits  of  the  case  without  asking  for  an 
issue  as  to  any  questions  of  fact,  and  there- 
by the  right  of  trial  by  jury  seems  to  have 
been  waived,  under  the  provisions  of  §  1  of 
the  Act  of  June  7,  1907  (P.  L.  440;  5  Pur- 
don*a  Dig.  p.  6061).  The  defendants  first 
raised  the  question  of  jurisdiction  in  re- 
quests for  findings  after  the  evidence  was 
submitted;  this  was  not  a  compliance  with 
the  8tatttt«.  Nanlieim  v.  Smith,  253  Pa. 
380,  98  Atl.  602.  However,  the  proviso  to 
this  section  is  '*that  this  shall  not  alter  or 
affect  the  duty  of  the  chancellor  to  dismiss 
the  bill  if  the  facts  therein  averred,  as  show- 
ing or  tending  to  show  the  right  to  relief, 
be  not  substantially  proved  at  the  trial," — 
and  by  reason  thereof  plaintiff  is  not  en- 
titled to  relief  based  on  her  alleged  owner- 
ship of  the  fee  of  the  land  in  question;  for 
such  claim  is  not  substantially  proven.  . 
The  final  decree  entered  by  the  court  be- 
low is  therefore  modified  by  striking  out  so 
much  thereof  as  restrains  defendants,  John 
Scheib,  Sr.,  and.  John  G.  Scheib,  from  inter- 
fering with  plaintiff  in  the  construction 
and  maintenance  of  a  gaa  line  in  or  upon 
said  private  road.  The  cotts  ob  this  appeal 
to  be  paid  by  the  appellee. 


Annotatioii — ^Easement  of  way  as  inchidiiig  tha  right  to  lay  pipca. 


The  decision  in  Allen  v.  Scheib,  ante, 
446,  that  SB  easement  of  way  does  not 
include  the  right  to  lay  pipes,  is  sup* 
ported  by  the  few  cases  in  point. 

Thus,  one  having  merely  a  right  of 
way  in  an  alley  has  no  right  to  lay  water 
mains  therein.  Buehler  v.  £mery  (1912) 
21  P».  Dist.  R.  1098. 

A  ri^ht  to  ingresa  and  egress  along  a 
private  way  does  not  include  a  right  to 
iBy  pipes  in  the  soil  to  secure  a  water 
supply.  Watson  v.  French  (1914)  112 
He.  371,  L.R^.1915C,  355,  92  AU.  290, 
where  the  court  said:  "His  only  means 
of  ingress  and  <igress  is  over  a  private 
way,  in  which  he  has  only  a  right  of 
passa^  in  common  with  others.  Such 
a  right  of  passage  constitutes  a  limited 
easement,  and  gives  him  no  such  right 
in  the  soil  that  he  could  lay  pipes  in  it 
to  connect  with  the  street  main.  He 
would  be  a  trespasser,  should  he  attempt 
it." 

In  United  States  Pipe  Line  Co.  v. 
Delaware,  U  *  W.  B.  Co.  (1898)  62  N.  J. 
L.  254,  42  L.R.A.  572,  41  Atl.  759,  it  was 
held  that  a  pipe  line  for  oil  laid  under- 
ground  in    a   wagon   road    or   crossing 

under  ft  ntilroad  track,  which,  by  stipu- 
L.R.A.1917F.  2$ 


lation  in  a  deed  to  the  railroad  company, 
it  is  required  to  construct  and  maintain 
for  the  grantor,  so  as  to  enable  him  to 
travel  and  cross  freely  between  his  lands 
on  each  side  of  the  railroad,  is  not  within 
the  easement  reserved,  but  constitutes  a 
trespass,  even  if  it  does  not  injure  the 
« railroad. 

But  a  covenant  whereby  the  owners 
and  occupiers  of  certain  houses  were  to 
have  the  full  use  and  eiijoyment  of  cer- 
tain roads,  "in  as  full,  free,  complete, 
and  .absolute  manner  to  all  intents  and 
purposes  whatsoever  as  if  the  same  were 
public  roads,"  included  the  right  to 
have  gas  pipes  laid  in  such  roads  by  a 
gas  company;  for  public  roads  could  be 
used  for  other  purposes  than  those  of 
transit,  and  although,  at  the  time  of  the 
covenant,  ga^  companies  had  no  right  to 
lay  pipes  in  public  roads,  the  covenant 
would  include  new  modes  of  use  and  en- 
joyment of  public  roads.  Selby  v. 
Crystal  Palace  Gas  Co.  (1862)  4  DeG. 
F.  &  J.  246,  45  £ng*  Reprint,  1178,  6 
L.  T.  N.  S.  790,  31  L.  J.  Ch.  N.  S.  595, 
8  Jur.  N.  S.  830, 10  Week.  Rep.  636. 
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BRUNO  HENSCHKE  et  al.,  Doing  Business 
as  Haensel  &  Company, 

V. 

EDGAR  B.  MOORE  et  al..  Doing  Business 
as  E.  B.  Moore  &  Company,  Appts. 

(—  Pa.  — ,  101  Atl.  308.) 

Contract  —  restraint  of  trade  —  validity. 

A  contract  by  a  licensee  of  a  patented 
machine,  that  after  surrender  of  the  license 
he  would  not  engage  in  the  United  States, 
directly  or  indirectly,  in  Jhe  manufacture 
or  sale  of  a  product  competing  with  that  of 
the  machine,  is  an  invalid  restraint  of  trade. 
For  other  case*^  see  ContraoiSy  III.  e,  2,  in 

Dig.  1-52  N.  A. 

(March  19,  1917.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleas  No.  4  for 
Philadelphia  County  in  favor  of  plaintifTs 
in  a  suit  to  restrain  the  infringement  of 
certain  letters  patent.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  6.  Johnson,  Charles  H. 
Edmunds,  and  M.  H.  Regrensbur^r  for 
appellants. 

Mr.  Henry  J.  Scott,  for  appellees: 

A  contract  unlimited  as  to  time  and  cov- 
ering the  entire  Uaited  States,  obligating 
the  covenantor  not  to  engage  in  any  busi- 
ness which  may  compete  with  the  product  of 
the  covenantee's  patented  machine,  is  not 
invalid  as  being  in  restraint  of  trade  or  in 
violation  of  the  Sherman  Act. 

Harrison  v.  Glucose  Sugar  Ref.  Co.  68 
L.R.A.  915,  63  C.  C.  A.  484,  116  Fed.  304; 
Gibbs  T.  Consolidated  Gas' Co.  130  U.  S. 
396,  409,  32  L.  ed.  979,  984,  9  Sup.  Ct.  Rep. 
563 ;  Barrows  v.  McMurtry  Mfg.  Co.  54 
Colo.  432,  131  Pac.  430;  New  York  Bank 
Note  Co.  V.  Kidder  Press  Mfg.  Co.  192  Mass. 
391,  78  N.  E.  463;  New  York  Bank  Note  Co. 
V.  Hamilton  Bank  Note  Engraving  &  Print- 
ing Co.  180  N.  Y.  280,  73  N.  E.  48;  Rousil- 
lon  V.  Rousillon,  L.  R.  14  Ch.  Div.  351,  49 
L.  J.  Ch.  N.  S.  338,  42  L.  T.  N.  S.  679,  28 
Week.  Rep.  623,  44  J.  P.  663;  Moenich  v. 
Fenestre,  61  L.  J.  Ch.  N.  S.  737,  2  Reports, 
102,  67  L.  T.  N.  S.  602;  Badische  Anilin 
und  Soda  Fabrik  v.  Schott  [1892]  3  Ch. 
447,  61  L.  J.  Ch.  N.  S.  698,  67  L.  T.  N.  S. 
281;  Underwood  &  Sons  v.  Barker  [1899]  1 
Ch.  300,  68  L.  J.  Ch.  N.  S.  201,  47  Week. 
Rep,  347,  80  L.  T.  N.  S.  306,  15  Times  L.  R. 


177;  Nordenfeldt  t.  Maxim  Nordenfeldt 
Guns  &  Ammunition  Co.  [1894]  A.  C.  535,. 
63  L.  J.  Ch.  N.  S.  908,  11  Reports,  1,  71 
L.  T.  N.  S.  489,  6  Eng.  Rul.  Cas.  413;  Dia- 
mond Match  Co.  V.  Roeber,  106  N.  Y.  473,  OO* 
Am.  Rep.  464,  13  N.  E.  419;  Leslie  v.  LoriK 
lard,  110  N.  Y.  519,  1  L.R.A.  456,  18  N. 
E.  363;  United  States  Cordage  Co.  v.  Wall's- 
Sons  Rope  Co.  90  Hun,  430,  35  N.  Y.  Supp. 
978;  Wood  v.  Whitehead  Bros.  Co.  165  N. 
Y.  545,  59  N.  E.  357;  Angelica  Jacket  Co, 
V.  Angelica,  121  Mo.  App.  226,  98  S.  W. 
805;  Artistic  Porcelain  Co.  v.  Boch,  76  N. 
J.  Eq.  533,  74  Atl.  680;  Monongahela  River 
Consol.  Coal  A  Coke  Co.  v.  Jutte,  210  Pa. 
288,  105  Am.  St.  Rep.  812,  59  Atl.  1088,. 
2  Ann.  Cas.  951;  Carter  v.  Ailing,  43  Fed- 
208;  Southworth  v.  Davison,  106  Minn.  119,. 
19  L.R.A.(N.S.)  769,  118  N.  W.  363,  Iff 
Ann.  Cas.  253;  Smith  v,  Webb,  176  Ala. 
596,  40  L.R.A.(N.S.)  1191,  58  So.  913; 
Smith  v.  Brown,  164  Mass.  584,  42  N.  E. 
101;  Marshall  Engine  Co.  v.  New  Marshall 
Engine  Co.  203  Mass.  410,  89  N.  E.  548; 
Prame  v.  Ferrell,  92  C.  C.  A.  374,  166  Fed. 
702;  Hall  Mfg.  Co.  v.  Western  Steel  &  Iron 
Works,  L.R.A.1916C,  620,  142  C.  C.  A.  220, 
227  Fed.  588;  Standard  Oil  Co.  v.  Unitctf 
States,  221  U.  S.  1,  59,  55  L.  ed.  619,  644,. 

34  L.R.A.  (N.S.)  834,  31  Sup.  Ct.  Rep.  502^ 
Ann.  Cas.  1912D,  734;  Re  Greene,  52  Fed. 
104;  Dueber  Watch-Case  Mfg.  Co.  v.  E. 
Howard  Watch  &  Clock  Co.  14  C.  C.  A.  14, 

35  U.  S.  App.  16,  66  Fed.  637 ;  United  States 
v.  Trans-Missouri  Freight  Asso.  166  U.  S. 
348,  41  L.  ed.  1030,  17  Sup,  Ct.  Rep.  540; 
Matthews  v.  Associated  Press,  136  N.  Y.  333, 
32  Am.  St.  Rep.  741,  32  N.  E.  981;  Eastern 
States  Retail  Lumber  Dealers'  Asso.  v.  Unit- 
ed States,  234  U.  S.  600,  609,  58  L.  ed.  1490, 
1498,  L.R.A.1915A,  788,  34  Sup.  Ct.  Rep. 
951;  Mackinnon  Pen  Co.  v.  Fountain  Tnk^ 
Co.  16  Jones  &  S.  442;  Dr.  Miles  Medical 
Co.  V.  John  D.  Park  &  Sons  Co.  220  U.  8. 
402,  55  L.  ed.  516,  31  Sup.  Ct.  Rep.  376; 
Jarvis  v.  Peck,  10  Paige,  118;  Alcock  v. 
Giberton,  5  Duer,  76;  Tabor  v.  Hoffman,. 
118  N.  Y.  34,  16  Am.  St.  Rep.  740,  23  N. 
E.  12;  Peabody  v.  Norfolk,  98  Mass.  452,. 
96  Am.  Dec.  664. 

Potter,  J.,  delivered  the  opinion  of  tht 
court: 

Tlie  form  of  the  bill  filed  by  complain- 
ants in  this  case  indicates  that  they  sought 
to  restrain  the  infringement  of  certain  let- 
ters patent  of  the  United  States  granted  to 


Note.  —  The  validity  of  an  agreement  in 
restraint  of  trade,  ancillary  to  the  sale  of 
the  business  or  profession,  as  affected  by 
its  territorial  scope,  is  treated  in  the  notes 
to  Fleckenstein  Bros.  Co.  v.  Fleckenstein, 
24  L.R.A.(N.S.)  913,  and  Hall  Mfg.  Co.  v. 
Western  Steel  &  I.  Works,  L.RA.1916C, 
L.R.A.1917F. 


626;    and    see   also   later   case,   Torian    ▼. 
Fuqua,  ante,  257. 

For  other  questions  in  relation  to  con- 
tracts in  restraint  of  trade,  see  L.RJL  In- 
dexes, under  the  title,  "Contracts,"  sub- 
titles, "Essential  validity  and  effect"  and 
"In  restraint  of  trade." 
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Oswald  Haaml  for  an  improvement  in  ap- 
paratuB  for  feeding  horaehair  from  a  bundle 
to  a  wrapping  device.  If  that  were  in  fact 
the  issue  involved,  we  would  be  without 
jurisdiction  to  determine  it,  as  the  infringe- 
ment of  a  patent  is  a  question  exclusively 
for  con8iderati<m  by  the  Federal  courts.  The 
real  controversy  here  turned,  however^  upon 
the  force  of  a  contract  entered  into  con- 
cerning the  use  to  be  made  of  certain  ma- 
chines embodying  the  said  invention,  and 
no  rights  are  involved  except  such  as  arise 
out  of  the  contract. 

It  appears  that  on  February  21,  1013, 
Haensel  &  Company,  the  plaintiffs,  entered 
into  a  written  contract  with  the  defendant 
Edgar  B.  Moore,  "acting  for  himself  and  his 
undisclosed  associates,"  whereby  they  grant- 
ed to  the  said  defendant,  in  consideration 
of  his  agreement  to  pay  certain  royalties, 
the  sole  and  exclusive  right  to  manufacture 
and  use  "an  apparatus  for  feeding  horse- 
hair from  a  bundle  to  a  wrapping  device," 
which  was  protected  by  letters  patent  of  the 
United  States  owned  by  plaintiffs.  Provi- 
sion was  made  for  the  cancelation  or  sur- 
render of  the  license  under  certain  circum- 
stances, with  a  stipulation  that  in  l^e  event 
of  eancdatioii  or  surrender  '^the  licensee 
will  not  thereafter,  either  directly  or  in- 
directly, engage  in  the  business  of  manu- 
faeturing  or  selling  the  same  or  any  com- 
peting material  in  the  United  States."  This 
statement  is  not  clear.  The  license  was  for 
the  ose  ol  a  machine^  and  the  language 
would  naturally  imply  an  engagement  not 
to  mamifaoture  or  sell  any  sueh  machines, 
but  it  ia  conceded  that  what  was  intended 
was  an  engagement  not  to  manulactore  or 
sell  horsehair  yam  or  thread  similar  to  the 
prodnet  of  the-maobine,  or  which  wouM:  eom- 
pete  therewith.  As  thus  under84ood»  we 
have»  tben^  a.  contract  lor  a.  Heensa  to  marni- 
facture  and  use  a  machine,  with  a  provi- 
sion that»  in  case  of  surrender  of  Uie  li- 
cense, the  licensee  shall  be  prohibited  from 
making  or  selling,  not  the  machines  which 
were  protected  by  the  patent,  but. any  horse- 
hair yarn,  which  would  compete  with  the 
product  of  tibe  machine.  The  court  below 
held  that  complainants  were  entitled  to  the 
relief  they  sought.  Exceptions  were  dis- 
missed, and  a  final  decree  entered  by  which 
the  defendants  were  enjoined  "until  the  7th 
day  of  March,  ▲.  n.  1928  (the  expiration  of 
the  patent),  iiixm  making  or  aelling»  direct- 
ly or  indirectly^  endless  horsehair  yarn  or 
cloth  made  therefrom  similar  to  that  under 
the  patent  of  the  complainants,  as  set  forth 
in  tiie  bill  of  complainants  filed  in  this 
cause,  and  the  mannJaoture  and  sale  of  any 
competing  endless  hair  yarn  and  doth  made 
therefrom."  An  accounting  for  profits  aris- 
ing out  of  the  manufacture  and  sale  of  hair 
L.ILA.1917F. 


yarn  or  cloth  made  therefrom  since  Sep- 
tember 30,  1014,  was  also  ordered.  Defend- 
ants have  appealed,  and  their  counsel  con- 
tend that  the  covenant  by  which  the  licensee 
was  bound,  in  the  event  of  the  surrender  of 
the  license,  not  to  manufacture  or  sell  any- 
where in  the  United  States  at  any  time  ma- 
terial similar  to  that  which  was  the  product 
of  the  machine  described  in  the  patent,  was  a 
contract  in  restraint  of  trade,  which  a  court 
of  equity  will  not  enforce.  In  a  late  text- 
book discussion  of  the  subject,  6  R.  C.  L. 
(1915)  785,  it  is  said:  "The  doctrine  re- 
lating to  contracts  in  restraint  of  trade 
appears  to  have  undergone  distinctive  stages- 
of  transformation  or  development.  Accord- 
ing to  the  early  common  law  of  England,, 
an  agreement  in  restraint  of  a  man's  right 
to  exercise  his  trade  or  calling  was  void 
as  iigainst  public  policy.  •  .  .  Although 
the  courts  continued  to  treat  contraeta  in 
general  .or  total  restraint  of  trade  as  void, 
they  began  to  enforce  contracts  in  partial 
restraint  of  trade,  provided  such  contracts 
were  not  unreasonable.  The  dassificatioD 
of  contracts  into  those  which  are  in  general 
restraint  of  trade  and  those  which  are  in 
partial  restraint  of  trade  seems  to  have 
been  made  for  the  purpose  of  distinguishing 
betwe«i  restrictive  agreements  covering  the 
entire  country,  and  restrictive  agreementa 
covering  a  small  area.  This  distinction  is 
still  adhered  to  in  some  jurisdictions.  But,, 
as  will  be  seen,  many  of  the  courts  have,, 
in  view  of  changed  conditions,  abandoned 
the  rule  that  contracts  in  general  restraint 
of  trade  are  necessarily  void.  In  its  place 
they  have  substituted  the  more  flexible  rule 
that  contracts  in  unreasonable  restraint  of 
trade  are  void,  while  contracts  whioh  im- 
pose a  reasonable  restraint  upon  trade  are 
valid.  The  tendency  of  the  modem  deci- 
sions is  to  adopt  this  rule  aa  the  one  gov-, 
erning  the  subject."  ^ 

Our  Pennsylvania  cases  follow  the  die* 
tinction  between  contracts  in  general  re- 
straint of  trade  and  those  in  partial  re- 
straint. In  the  former  case  we  have  held 
the  restriction  to  be  void,  and  in  the  latter 
that  it  might  be  sustained  if  reasonable. 
The  decision  in  Monongahela  Biver  Consol. 
I  Coal  &  Coke  Co.  v.  Jutte,  210  Pa.  288,  105 
Am.  St.  Rep.  812,  69  AtL  1088,  2  Ann.  Cas. 
951,  was  cited  by  the  court  below,  and  is 
relied  upon  by  both  parties  to  this  appeal, ' 
as  defining  the  present  state  of  the  law  upon 
the  subject.  It  was  there  said  (210  Pa. 
page  802 ) :  " Wh^n  a  contract  is  presented 
which  in  some  degree  restrains  trade,  we 
do  not  at  once  decide  that  it  is  void  sk. 
against  public  policy,  but  we  go  further  an^u 
inquire,  Is  it  limited  as  to  space  or  time^ 
and  is  it  reasonable  in  its  nature  T"  i 

Mr.  Justice  Dean  then  called  attention  ui 
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the  fact«  that  the  contract  there  under  con- 
sideration was  limited  as  to  time,  ten  years, 
limited  as  to  space,  the  immediate  territory 
adjacent- to  three  ztavigable  rivers  and  their 
tributaries^  and  related  to  the  sale  of  the 
good  will  of  a  business.  He  expressly  gave 
as  one  reason  for  enforcing  the  contract  that 
''the  time  was  not  an  indefinite  period  as 
in  some  of  the  cases." 

In  the  case  at  bar  the  complainants  do 
not  expressly  aver  a  breach  of  the  covenant 
contained  in  the  seventh  paragraph  of  the 
contract,  in  which  the  licensee  agrees  that 
in  the  event  of  the  surrender  of  the  license 
he  will  not  '^engage  in  the  business  of  selling 
the  same  or  any  competing  material  in  the 
United  States."  The  only  sentence  in  the 
bill  that  can  be  construed  to  refer  to  that 
covenant  is  the  averment  that  '^respondents 
are  continuing  to  take  orders  for  and  are 
matiufactut'ing  and  have  delivered  large 
quatitities  of  cloth  containing  said  hair 
yarn  of  the  exact  appearance  as  that  made 
a)Eid  'sold  heretofore  by  respondents  under 
your  orator's  patent."  Yet  the  court  be- 
low, without  reference  to  the  prayers  of  the 
bill  thfli;^  infringement  of  plaintiffs'  patent 
be  restrained,  and  for  an  account  and  award 
of  daniages  for  such  infringement,  has  con- 
sidered the  bill  as  if  it  had  been  filed  to 
enforce  the  contract  not  to  manufacture  and 
sell  material  similar  to  that  which  was  to 
be  pr<Mluced  on  the  machine  dcfscribed  in 
the  patent.  The  licensee  was  entirely  with- 
in his  rights  in  surrendering  the  license. 
The  testimony  shows  that  the  machines  de- 
scribed in  the  complainants'  patent  would 
not  produce  hair  yarn  which  was  satisfac- 
tory to  defendants.  That  being  the  case, 
was  the  restriction  reasonable  which  pre- 
vented the  licensee  from  making  hair  yam 
upon  some  other  machine,  after  surrender- 
ing his -license  under  complainants'  patent? 
We  are  clearly  of  the  opinion  that  it  was 
not.  Hair  yvirn,  and  haircloth  made  there- 
from, were  at  the  time  old  and  well-known 
products  long  in  public  use.  The  license 
granted  by  complainants  was  merely  for 
the  use  of  a  machine,  and  it  did  not  apply 
at  all  to  the  hiiir  yarm  which  was  the  prod- 
uct of  the  machine.  The  .license  covered 
only,  one  method  of  making  hair  yarn.  Oth- 
er methods,  li^hich  did  not  infringe  the 
claims  of  the  patent  were  open  to  the  pub- 

^  lie.  ,  For  the  use  which  was  made  of  the 
machine  complainants  were  compensated  by 
the  royalty.  When  the  license  was  sur- 
rendered, complainants  received  everything 
to  which  they  were  entitled.  They  had 
their  patent  then  in  their  own  hands  and 
codld  use  it  themselves^  or  license  others  to 

.uee'tt.  There  was  nothing  to  justify  them 
in  seeking  to  restrain  defendants  from  en- 
gaging in  the  business  of  manufacturing 
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hair  yam  by  the  use  of  any  maehine  which 
did  not  infringe  their  patent.  This  trans- 
action is  not  properly  to  be  compared  with 
the  sale  of  a  business  in  which  there  is  an 
agreement  upon  the  part  of  the  seller  not 
to  compete  with  the  purchaser  for  a  limited 
term.  To  do  so  in  such  a  case  would  be  a 
breaoh  of  faith,  as  it  would  depreciate  the 
value  of  the  property  or  business  sold.  A 
case  analogous  to  the  present  one  would 
be  that  of  the  sale  of  a  business  in  consid- 
eration of  the  payment  of  a  yearly  sum  as 
compensation,  coupled  with  a  provision  that, 
in  case  the  purchaser  exercised  bis  right  to 
discontinue  the  business,  he  should  never 
be  allowed  to  engage  in  the  same  or  a  simi- 
lar business  at  any  time  or  any  place.  Such 
a  contract  in  restraint  of  trade  would  be 
clearly  unreasonable.  So  in  the  present  case 
is  the  attempt  to  restrain  defendants  from 
doing  something  which  they  were  at  per- 
fect liberty  to  do  before  the  griuiting  of 
the  license,  that  is,  manufacture  hair  yam 
by  the  use  of  a  machine  which  does  not  in- 
fringe plaintiffs'  patent.  Any  restriction 
which  prevents  them  from  doing  the  same 
thing  after  the  surrender  of  the  lieemie 
which  they  in  common  with  the  public  were 
at  liberty  to  do  before  taking  a  iioease  for 
the  us«i  of  plaintiffs'  maobine  is  .palpably 
unreasonable^  Such  a  requirement  is  not 
at  all  necessary  for  the  proper,  protection 
of  the  rights  of  the  plaintiffs,  and  it  is  op- 
pressive to  defendants. 

The  restricticm  here  is  also-  unreasonable 
in  that  it  is  unlimited  as  to  time.  The 
court  below  endeavored  to  overcome  this 
favlt  by  enjoining  defendants  only  during 
the  balanoe  of  the  term  of  plaintiffe'  patent. 
But  here  again  we  must  repeat  that  the 
patent,  which  was  for  a  maeUin%  did  not 
apply  to  the  subjeet-matter  of  the  restric- 
tion, whieh  was  the  manofaeture  and  sale 
of  hair  yarn.  The  onl^r  thing  to  which 
plaintiffs  had  a  ri^t  to  proteetion  was  the 
subjeet-matter  of  their  patent^  and  when 
tiie  restriction  went  beyond  that,  and  at- 
tempted to  restrain  defendants  from  engag- 
ing in  the  manufaetnce  and  sale  of  hair- 
cloth, a  business  which  had  fasen  preriouely 
open  to  them  in  coomion  with  the  general 
public,  the  restraint  was  unreasonable.  In 
Oregon  Steam  Nav.  Co.  v.  Winsor,  20  Wall. 
64,  22  L.  ed.  315,  Mr.  Justice  Bradley  said: 
''It  is  a  well-settled  rule  of  law  that  an 
agreement  in  general  restraint  of  trade  is 
illegal  and  void;  but  an  agreement  which 
operates  merely  in  partial  restraint  of  trade 
is  good,  provided  it  be  not  unreasonable 
and  there  be  a  consideration  to  support  it. 
.  .  .  In  order  that  it  may  not  be  unrea- 
sonable, the  restraint  imposed  must  not  be 
larger  than  is  required  for  the  necessary 
protection  of  the  party  with  whom  the  oon- 
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tract  ift  utde.  «  •  •  A  oontrsct,  eren  on 
good  consideration,  not  to  use  a  trade  any- 
where in  England,  is  held  void  in  that  coun- 
try, as  being  too  general  a  restraint  of 
trade;  but  a  contract  not  to  use  a  trade 
at  a  particular  place,  if  it  be  founded  on 
a  good  consideration,  and  be  made  for  a 
proper  and  useful  purpose,  is  valid.  .  .  . 
Of  course,  a  contract  not  to  exercise  a  trade 
generally  would  be  obnoxious  to  the  rule, 
and  would  be  void." 

In  Union  Btrawboard  Co.  v.  Bonfield,  103 
111.  420,  86  Am.  St.  Rep.  346,  61  N.  £.  1038, 
the  eobtract  was  in  connection  with  the 
sale  ol  a  business,  and  a  reasonable  restric- 
tion was  jtistifled,  but  it  was  there  said: 
"The  courts  will  not  enforce  any  contract 
which  excludes  a  party  generally  from  fol- 
lowing any  lawful  trade  or  business  bene- 
ficial to  the  commanity  and  to  KiuL" 

In  Lan2it  v.  J.  W.  Sefton  Mfg.  Co.  184 
111.  326,  76  Am.  St  Rep.  171>  66  N.  B.  898, 
which  also  involved  the  sale  of  a  business, 
it  was  held  that  a  contract  in  restraint  of 
trade  throughout  the  United  States  was  un- 
reasonable and  void,  and  also  that  it  could 
not  be  divided  so  as  to  apply  to  a  single 
state  only,  as  midi  a  coiitraot  would,  also 
be  void. 

In  the  case  at  bar  the  contract  in  re- 
straint of  trade,  being  unlimited  as  to  time, 
and  as  to  space  extending  over  the  entire 
country,  must  be  regarded  as  extending  the 
restraint  further  than  is  necessary  for  the 
reasonable  protection  of  the  covenantee. 
Reference  to  the  nature  and  subject-matter 
of  the  restriction  makes  its  unreasonable- 
ness more  clearly  apparent.  As  we  have 
already  indicated,  payment  of  the  royalty 
was  full  compensation  for  the  use  of  the  pat- 
enty  and  as  the  plaintiffs  contributed  noth- 


ing btit  the  patent,  thei^  was  Bo  oomsidera- 
tion  whatever  to  support  that  portion  of  the 
agreement  which  bound  the  licensee,  after 
the  surrender  of  the  license,  to  refrain  from 
the  manufacture,  by  methods  which  did  not 
infringe  plaintiffs'  patent,  of  an  article  of 
commerce  in  common  use.  Such  a  restric- 
tion upon  the  rights  of  the  licensee  was  in 
its  very  nature  unreasonable  and  void.  ' 

Nor  is  there  any  merit  in  the  suggestion 
that  plaintiffs  were  entitled  to  rMief  in  or- 
der to  protect  trade  secrets.*  The  contract 
had  no  relation  in  any  way  to  trade  secretsi 
It  related  solely  to  the  Use  of  a  patented 
machine,  the  specifications  of  which  are  a 
matter  of  public  knowledge  and  record.  To 
secure  a  valid  patent,  the  law  requires  the 
specification  to  be  plain  and  clear,  and  to 
describe  the  invention  in  such  a  manner  qb 
to  enable  the  public  to  practise  it  from  the 
speeificatioa  alone.  There  waa  therefore  no 
room  in  this  case  for  the  addition  of  any 
trade  secrets  to  make  the  alleged  inventioa 
workable. 

Holding,  as  we  do,  that^the  contrs/ct  in 
question  is  an  illegal  restraint  of  trade, 
and  cannot  be  enforced  in  a  court  of  equity, 
the  question  whether  the  relief  sought  should 
be  confined  to  the  single  defendant  Edgar 
B.  Moore  need  not  be  considered. 

Of  the  forty- four  assignments  of  error,  all 
except  the  last  one  are  to  the  dismissal  of 
various  exceptions  filed  by  defendants  .  to 
the  findings  of  fact  and  conclusions  of  law 
of  the  trial  judge.  Without  disposing  .spe- 
cifically of  these  assignments,  it  is  suffi- 
cient to  say  that  the  forty-fourth,  which  is 
to  the  final  decree,  is  sustained,  and  the 
decree  of  the  court  below  is  reversed,  at  the 
cost  of  the  appellees. 


WB8T   yiRGIXIA   8UPRBMB   0O€RT 
OF  APPEALS. 

J.  A.  RUSMISELL 

V. 

WHITS  OAK  STAVE  COMPANY  et  al. 


N.  RUTH 

V. 

B.  H.  RAWSON  et  aL 


J.  A.  RUSMISELL 

V. 

SAME. 

(Two  Cases.) 

(-^  W.  Va.  — ,  92  S*  E.  672.) 

Bills    and   notes  —  misuse  —  right   of 
bolder* 

1.  'Iho  authority  implied  by  a  signature 
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to  a  blank  note,  and  the  credit  given,  are  so 
extensive,  that  the  party  8t>  signing  will  be 
bound  to  a  holder  ror  value  in  .due  course, 
althoi^h  such  note  was  only  authorized  to 
be  used  for  a  purpose  different  from  that  to 
which  it  has  been  perverted. 
For  other  cases,  see  Bills  and  Notes,  V.  a,  2, 
in  Dig.  1-^2  2^.  8. 

Notice  —  imputed  —  knowledge  of  of- 
ficer. 
-  2.  The  knowledge  of  an  oflScer  of  a  bank, 
acquired  in  a  capacity  other  than  as  its 
representative,  ol  an  infirmity  in  commer- 
cial paper  offered  for  discount^  will  not  be 

Headnotes  by  Ritz,  J. 

Note. —  The  imputation  to  the  bank  of 
the  knowledge  of  bank  officers  who  are  per- 
sonally, interested  in  the  transaction  in 
question  is  treated  in  the  notes  to  Lilly  v. 
Hamilton  Bank,  29  L.R.A.(N.S.)  558,  and 
First  Nat.  Bank  v.  Burns,  49  L.R.A.(N.S.> 
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imputed  to  the  bank,  when  such  official  is 
also  an  officer  of  the  corporation  seeking 
the  discount)  and  has  an  interest  in  the 
transaction  so  adverse  to  the  bank  that 
there  is  h  reasonable  presumption  that  he 
'vvill  not  communicate  nis  knowledge  to  it. 
For  other  caaeM,  eee  Notice,  II.  a,  in  Dig. 
1-5^  N.  8. 

Bills   and   notes  —  what  necessary  to 
hold  Indorser. 

3.  To  hold  an  indorser  of  negotiable  paper 
liable  as  such,  it  must  be  presented  for  pay- 
ment at  the  place  of  payment,  when  due, 
and  due  notice  given  to  the  indorser  of  such 
presentment,  and  of  its  dishonor  by  nonpay- 
ment. 
For  other  casest  see  Bills  and  Notes,  IV>  in 

Dig.  1-52  N.  8. 

(May  8,  1917.) 

APPEALS  by  Drovers  &  Mechanics'  Na- 
tional Bank  of  Baltimore,  Central  Bank- 
ing &  Security  Company,  P.  E.  Wagner, 
receiver,  etc.,  of  First  National  Bank  of 
Sutton,  and  W.  L.  Armstrong,  receiver,  etc., 
of  Farmers'  Bank  k  Trust  Company  from 
decrees  of  the  Circuit  Court  for  Upshur 
County,  refusing  to  allow  their  claims  in 
proceedings  to  wind  up  the  affairs  of  the 
White  Oak  Stave  Company,  and  enforce 
claims  against  Rawson.     Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hall  Brothers,  for  appellants 
Farmers'  Bank  &  Trust  Company  et  al.: 

If  the  notes  came  into  existence  by  filling 
out  printed  forms  signed  in  blank  by  B.  H. 
Rawson,  and  were  taken  by  the  Farmers' 
Bank  &  Trust  Company,  in  due  course  of 
business,  for  a  valuable  consideration,  be- 
fore maturity,  and  without  notice  of  any 
infirmity  in  the  notes,  Rawson  is  liable 
thereon  to  the  bank,  even  if  the  blanks  were 
delivered  to  Dean  for  one  purpose  by  Raw- 
son,  and  Dean  used  them  for  another. 

Frank  y.  Lilienfeld,  33  Gratt  377;  Me- 
chanics Bank  ▼.  Chardavoyne,  69  N.  J.  L. 
256,  101  Am.  St.  Rep.  701,  66  Atl.  1060; 
1  Dan.  Neg.  Inst.  6th  ed.  142-144;  Douglass 
V.  Scott,  8  Leigh,  43;  Greddes  ▼.  Blackmore, 
132  Ind.  551,  32  N.  E.  567;  Selover,  Neg. 
Inst.  pp.  25-27,  235-237. 

Dean's  knowledge  of  infirmity  in  the  notes 
was  not  notice  to  the  bank. 

City  Bank  v.  Bryan,  72  W.  Va.  29,  78  S. 
E.  400;  American  Nat.  Bank  v.  Ritas,  70  W. 
Va.  409,  40  L.R.A.(N.S.)  156,  74  S.  £. 
679;  First  Nat.  Bank  y.  Lowther-Kaufman 
Oil  &  Coal  Co.  66  W.  Va.  505,  28  L.R.A. 
(N.S.)  511,  66  8.  E.  713. 


Messrs.  Davis,  Bavis,  A  Hall*  for  ap- 
pellant Wagner: 

The  First  National  Bank  of  Sutton  is  a 
bona  fide  holder  for  value. 

American  Surety  Co.  v.  Pauly,  170  U.  S, 
133,  42  L.  ed.  977,  18  Sup.  Ct.  Rep.  552; 
2  Pom.  £q.  Jur.  §§  674,  675;  Baker  v.  Berry 
Hill  Mineral  Springs  Co.  112  Va.  280,  ante, 
303,  71  S.  E.  626;  Re  Marseilles  Exten- 
sion R.  Co.  L.  R.  7  Ch.  161,  41  L.  J.  Ch.  N. 
S.  345,  25  L.  T.  N.  S.  868,  20  Week.  Rep. 
254;  3  Clark  &  M.  Corp.  p.  2212;  SUllo  v. 
Wagner,  147  C.  C.  A.  316,  233  Fed.  379; 
Deepwater  Council,  O.  U.  A.  M.  v.  Renick, 
59  W.  Va.  343,  53  S.  £.  662;  First  Nat. 
Bank  v.  G.  V.  B.  Min.  Co.  89  Fed.  439,  36 
C.  C.  A.  633,  95  Fed.  28;  Baak  of  Overton 
V.  Thompson,  66  C.  C.  A.  654,  118  Fed.  798 ; 
Hadden  v.  Dooley,  34  C.  C.  A.  338,  «3  U.  S. 
App.  173,  92  Fed.  274;  Central  Nat.  Bank 
▼.  Pipkin,  66  Mo.  App.  692;  Gunster  v. 
Scranton  Illuminating,  H.  4b  P.  Co.  181  Pa. 
327,  59  Am.  St.  Rep.  650,  37  Atl.  650;  Lyn- 
don Mill  Co.  V.  Lyndon  Literary  ft  Biblical 
Inst.  63  Vt.  681,  25  Am.  St.  Rep.  763,  22 
Atl.  575;  10  Cyc  116;  7  Dam.  Neg.  Inst. 
§  386. 

Messrs.  Merrlok  A  Smith  for  appellant 
Central  Banking  Company. 

Mr.  Carlyle  Barton  for  appellant  Dro- 
vers &  Mechanics'  National  Bank. 

Messrs.  J.  M.  N.  Downes,  Toun^  A  Me* 
Whorter,  and  U.  Roy  Waa|;h  for  appeU 
lees. 

RItz,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  White  Oak  Stave  Company 
was  engaged  in  the  business  of  manufactur- 
ing and  selling  staves.  It  was  a  corpora- 
tion, all  of  its  stock  being  owned  or  con- 
trolled by  one  H.  H.  Dean,  who  was  the 
president  and  treasurer  of  the  company.  It 
made  a  contract  with  the  defendant  B.  H. 
Rawson  to  cut,  saw,  and  load  for  it  on  the 
railroad  cars  the  staves  from  a  certain  tract 
of  land,  at  the  price  of  $15  per  thousand. 
Rawson  entered  upon  this  contract  and  cut 
something  like  hall  of  the  timber;  the  Stave 
Company  furnishing  him  money  from  time 
to  time  for  the  purpose  of  carrying  on  his 
operations.  It  appears  that  the  arrange- 
ment was  that  he  would  draw  checks  upon 
the  First  National  Bank  of  Sutton,  of  which 
Dean  was  vice  president,  for  such  money  as 
he  needed,  and  Dean  would  arrange  to  keep 
enough  money  in  the  bank  to  Rawson's  cred- 


764;  and  see  later  cases,  Tatum  v.  Commer- 
cial Bank  &  T.  Co.  L.R.A.1916C,  767 ;  Chap- 
man V.  First  Nat.  Bank,  ante,  300;  and 
Baker  v.  Berry  Hill,  ante,  303. 

Generally,  the  question  as  to  whether  the 
knowledge  possessed  by  an  officer  of  a  cor- 
poration who  is  its  sole  representative  in 
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the  transaction  is  chargeable  to  it,  not- 
withstanding that  he  is  interested  adversely 
to  it  in  the  transaction,  is  discussed  in  the 
note  to  Brookhouse  v.  Union  Pub.  Co.  2 
L.R.A.(N.S.)  993;  and  «ee  later  cases  cited 
in  the  footnote  to  Tatum  v.  Commercial 
Bank  4  T.  Co.  L.R.A.1916C,  767. 
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it  to  meet  liis  requirements.  Before  the 
-operations  upon  this  tract  of  land  were  con- 
cluded the  suit  of  Rusmisell  against  the 
White  Oak  Stave  Company  was  brought  for 
the  purpoM  of  winding  up  its  affairs  and 
distributing  its  assets  to  its  creditors.  It 
seems  that  Rawson  about  this  time  also  be- 
came embarrassed  financially  and  made  a 
Toluntary  assignment  to  N.  Ruth  for  the 
benefit  of  his  creditors.  Ruth  then  brought 
a  suit  against  Rawson  and  others  to  have 
the  trust  created  by  the  deed  executed  to 
him,  by  Rawson  administered  under  the  di- 
rection and  advice  of  a  court  of  equity. 
Each  of  these  suits  was  referred  to  the  same 
•commissioner,  to  ascertain  and  report  what 
assets  the  defendants  White  Oak  Stave  Com- 
pany and  B.  H.  Rawson  had,  and  the  debts 
Against  theoL 

In  each  of  said  suits  W.  L.  Armstrong, 
receiver  of  the  Farmers*  Bank  &  Trust  Com- 
pany, a  corporation,  and  the  said  Fanners' 
Bank  ft  Trust  Company,  a  corporation,  filed 
their  joint  petition  and  answer,  setting  up 
«  claim  against  the  defendant  Rawson  and 
also  against  the  defendant  White  Oak  Stave 
Company,  consisting  of  six  notes  executed  by 
Rawson  to  the  White  Oak  Stave  Company, 
and  indorsed  by  the  White  Oak  Stave  Com- 
pany. P.  E.  Wagner,  receiver  of  the  First 
National  Bank  of  Sutton,  and  the  First  Na- 
tional Bank  of  Sutton,  filed  an  answer  in 
each  of  said  suits,  setting  up  a  claim  in 
favor  of  said  receiver  against  said  Rawson, 
and  also  against  said  White  Oak  Stave  Com- 
pany. Part  of  the  claim  set  up  against 
Rawson  was  allowed  by  the  commiaaioner. 
The  part  not  allowed  consists  of  six  notes 
made  by  6.  H.  Rawson  and  indorsed  by 
White  Oak  Stave  Company,  and  an  over- 
•draft  of  $15.83  in  the  account  of  Rawaon 
with  the  First  National  Bank.  The  appel- 
lant Central  Banking  &  Security  Company 
appeared  before  the  commissioner  and  of- 
fered proof  of  a  claim  in  its  favor  against 
said  Rawson,  consisting  of  two  notes  for  the 
■sum  of  $1,000  each,  and  also  a  claim  against 
the  White  Oak  Stave  Company  as  indorser 
•of  said  two  notes,  and  as  indorser  of  a  note 
of  $250  made  by  Standard  Lumber  &  Manu- 
facturing Company.  The  Drovers  &  Me- 
chanics' National  Bank  of  Baltimore,  Mary- 
land, filed  a  petition  setting  up  a  note  of 
$1,500  made  by  the  defendant  B.  H.  Rawson, 
and  indorsed  by  the  White  Oak  Stave  Com- 
pany, and  claimed  this  note  as  a  debt 
against  both  of  said  defendants.  The  com- 
missioner declined  to  allow  the  above-men- 
tioned claims  of  the  appellants,  Drovers  & 
Mechanics'  National  Bank  of  Baltimore, 
Maryland,  Central  Banking  ft  Security  Com- 
pany, P.  E.  Wagner,  receiver  of  the  First 
National  Bank  of  Sutton,  and  W.  L.  Arm- 
-strong,  receiver  of  the  Farmers'  Bank  ft 
L.R.A.1917F. 


Tru'st  Company,  against  either  of  said  de- 
fendants. He  also  found  that  the  White 
Oak  Stave  Company  was  indebted  to  B.  H. 
Rawson  in  the  sum  of  $7,201.74. 

Exceptions  were  filed  to  the  report  of  the 
commissioner,  in  so  far  as  he  failed  to  al- 
low the  claims  set  up  by  the  above-named 
parties,  and  also  to  the  allowance  of  the 
claim  in  favor  of  Rawson  against  the  White 
Oak  Stave  Company.  These  exceptions  were- 
overruled  by  the  circuit  court,  and  the  com- 
missioner's report  confirmed,  and  the  said 
P.  £.  Wagner,  receiver  of  the  First  National 
Bank  of  Sutton,  W.  L.  Armstrong,  receiver 
of  Farmers'  Bank  ft  Trust  Company,  Central 
Banking  &  Security  Company,  and  Drovera 
ft  Mechanics'  National  Bank  of  Baltimore, 
Maryland,  each  prosecute  appeals  from  the 
decree  of  the  circuit  court,  refusiYig  to  al- 
low their  respective  claims,  and  allowing 
the  claim  in  favor  of  B.  H.  Rawson.  Raw- 
son  now  contends  that  the  notes  held  by  ap- 
pellants are  forgeries,  and  this  seems  to  be 
the  only  question  made  as  to  the  validity  of 
these  debts. 

The  appellant  Drovers  ft  Mechanics'  Na- 
tional Bank  of  Baltimore  acquired  the  note 
held  by  it  from  the  First  National  Bank  of 
Sutton,  having  rediscounted  tlie  same  for 
that  institution.  The  appellant  Central 
Banking  ft  Security  Company  acquired  the 
notes  held  by  it  in  like  manner.  These 
notes,  together  with  the  notes  held  and  set 
up  by  Wagner,  receiver  of  the  First  Na- 
tional Bank  of  Sutton,  were  all  discounted 
by  the  First  National  Bank  of  Sutton  for 
the  White  Oak  Stave  Company.  The  notes 
held  by  Armstrong,  receiver  of  Farmers' 
Bank  ft  Trust  Company,  were  discounted  by 
that  institution  for  the  White  Oak  Stave 
Company.  At  the  time  these  notes  were 
acquired  by  the  Farmers'  Bank  ft  Trust 
Company  H.  H.  Dean,  the  president  and 
treasurer  of  the  White  Oak  Stave  Company, 
was  the  cashier  of  the  Farmers'  Bank  ft 
Trust  Company.  This  bank  transferred  a 
large  part  of  its  assets  to  the  First  National 
Bank  of  Sutton  and  ceased  doing  business 
as  a  banking  concern.  Dean  then  became 
vice  president  and  the  active  managing  of- 
ficer of  the  First  National  Bank  of  Sutton, 
and  the  notes  held  by  Wagner,  receiver,  and 
by  the  Drovers  ft  Mechanics'  National  Bank 
of  Baltimore  and  the  Central  Banking  ft 
Security  Company  were  discounted  by  this 
bank  for  the  White  Oak  Stave  Company 
while  Dean  was  so  actively  connected  with 
it.  Of  course,  if  these  notes  are  forgeries, 
as  now  claimed  by  Rawson,  they  cannot  be 
the  basis  of  a  claim  against  Rawson's  estate. 

The  commissioner  does  not  make  any  spe- 
cific finding  in  regard  to  these  claims,  but 
we  must  assume  that,  they  having  been  pre- 
sented to  him  and  he  not  having  allowed 
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them,  he  found  against  the  contention  of 
appellants,  and  in  favor  of  the  contention 
of  RawBon  that  these  notes  are  forgeries; 
and  the  inquiry  is:  Does  the  evidence  in- 
troduced before  the  commissioner  justify  this 
finding?  It  appears  that  at  the  time  the 
First  National  Bank  of  Sutton  suspended 
business  the  national  bank  examiner,  who 
was  present,  found  these  notes  now  held 
by  Wagner,  receiver,  among  the  assets  of 
the  bank.  It  is  also  shown  that  Dean,  who 
had  control  of  the  assets  of  the  Farmers' 
Bank  &  Trust  Company,  produced  the  notes 
set  up  in  this  suit  by  Fanners'  Bank  k  Trust 
Company,  and  said  to  one  of  the  directors 
of  the  First  National  Bank  that  they  were 
part  of  the  assets  of  the  First  National 
Bank.  It  seems  now,  however,  that  Dean 
was  doing  this  to  cover  up  his  defalcations 
to  that  institution,  and  that  in  fact  these 
notes  were  never  transferred  by  the  Farm- 
ers' Bank  &  Trust  Company  to  the  First 
National  Bank  of  Sutton,  but  were  at  that 
time,  and  still  are,  a  part  of  the  assets  of 
the  Farmers'  Bank  ft  Trust  Company.  At 
any  rate,  while  the  receiver  of  the  First 
National  Bank,  at  the  beginning  of  this 
litigation,  claimed  to  be  the  owner  of  these 
notes,  he  now  asserts  no  claim  thereto. 

At  the  time  that  the  First  National  Bank 
of  Sutton  was  closed,  Rawson  was  advised 
by  the  bank  examiner  in  charge  that  the 
bank  held  between  $25,000  and  $30,000  of 
his  notes.  He  was  also  given  this  informa- 
tion by  some  of  the  directors  of  the  bank. 
He  did. not  deny  the  paper,  but  stated  that 
he  had  executed  from  time  to  time  notes 
in  blank  and  turned  them  over  to  Mr.  Dean, 
and  that  he  was  surprised  that  Dean  had 
used  them  to  that  extent.  He  was  examined 
before  the  commissioner  on  several  different 
occasions,  these  causes  being  before  the  com- 
missioner for  several  months.  When  first 
examined  and  asked  in  regard  to  these  notes, 
he  said  that  he  would  not  say  that  the 
signatures  thereto  were  his  signatures,  nor 
would  he  say  that  they  were  not  his  signa- 
tures. On  another  occasion  he  stated  that 
he  had  signed  some  notes  in  blank  and  in- 
trusted them  to  Mr.  Dean,  but  that  this  was 
several  years  before,  when  he  was  engaged 
in  cutting  another  tract  of  timber  for  the 
White  Oak  Stave  Company,  and  he  knew 
that  Dean  had  not  misused  any  of  these 
notes,  and  that  he  had  never  signed  any 
other  notes  in  blank  and  intrusted  them  to 
Dean.  On  still  another  occasion  he  stated 
that  he  had  some  notes  out  for  some  ma- 
chinery and  equipment  that  he  had  bought 
to  carry  on  this  particular  work,  and  that 
he  had  signed  some  notes  in  blank  and  in- 
trusted them  to  Dean  for  the  purpose  of 
renewing  these  obligations,  but  that  all  of 
these  notes  were  dated,  and  that  Dean  had 
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used  them  for  the  purpose  for  which  they 
had  been  given  him,  and  that  he  had  never 
signed  any  other  notes  in  blank  and  in- 
trusted them  to  Dean.  Finally,  upon  his. 
last  appearance  before  the  commissioner, 
he  stated  unequivocally  that  he  had  not 
signed  the  notes  in  question. 

To  rebut  this  evidence  of  Rawson,  which 
culminated  in  the  denial  of  his  signature 
to  the  notes,  we  have  the  fact  that,  whea 
first  advised  that  the  bank  held  his  obliga- 
tions for  an  amount  aggregating  between 
$25,000  and  $30,000,  he  did  not  deny  them, 
or  make  any  contention  that  they  were 
forgeries,  but  stated  that  Iw  had  signed 
notes  in  blank  and  intrusted  th^m  to  Dean, 
and  expressed  surprise  that  they  had  been 
used  to  that  extent.  There  was  also  found 
in  a  drawer  in  Dean's  desk,  after  Dean. had 
left,  seven  blank  notes  signed  by  Rawson, 
the  signatures  to  which  he  does  not  now 
deny.  There  was  also  introduced  a  num- 
ber of  people  familiar  with  Rawson's  signa- 
ture, who  testified  that  the  signature  to 
these  notes  was  that  of  B.  H.  Rawson.  Ex- 
perts in  handwriting  were  also  introduced,, 
who  compared  the  signatures  to  these  notea 
with  signatures  admitted  by  Rawson,  and 
who,  after  such  comparison,  pronounced  the 
signatures  to  these  notes  to  be  the  genuine 
signature  of  B.  H.  Rawson.  .It  seems,  in- 
deed, very  strange  that  Rawson,  when  con* 
fronted  with  the  fact  that  the  bank  held  his 
paper  in-  such  a  large  amount,  contented 
himself  with  making  the  explanation  he 
did,  if  in  fact  it  was  not  his  paper.  It  ia 
beyond  belief  that  a  man  in  Rawson 's  cir- 
cumstances could  be  confronted  with  $25,- 
000  or  $30,000  of  paper  upon  which  it  waa 
claimed  he  was  liable,  and  that  he  would 
not  at  least  deny  liability  therefor  and  as- 
sert that  the  same  was  a  forgery,  if  such 
was  the  truth.  His  conduct  on  this  occa- 
sion, as  testified  to  by  several  witnesses,  is 
entirely  inconsistent  with  his  subsequent 
statement  that  he  had  not  signed  these 
notes.  His  statements  before  the  commis- 
sioner at  different  times  were  inconsistent 
with  each  other,  and  are  also  inconsistent 
with  the  fact  that  there  were  in  Dean's  pos- 
session at  the  time  the  bank  was  closed  notes 
signed  in  blank  by  Rawson.  We  are  clearly 
of  the  opinion  that  all  of  these  notes  bore 
the  genuine  signature  of  Rawson. 

But  it  is  argued  that,  even  though  the 
signature  to  these  notes  is  the  genuine  sig- 
nature of  Rawson,  he  should  not  be  held 
liable  therefor,  for  the  reason  that  he  in- 
trusted the  blank  notes  which  he  signed  to 
Dean  for  a  particular  purpose,  and  that 
Dean  used  these  notes  for  a  purpose  different 
from  that  for.  which  they  were  intrusted  to 
him.  There  is  nothing  in  this  contention. 
If  Rawson  signed  these  notes,  and  Intrusted 
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them  to  Dean  for  a  particular  purpose,  and 
Dean  appropriated  them  to  another  use, 
Kawson  must  be  held  liable  to  holders  with- 
out knowledge  of  the  conditions  upon  which 
they  were  delivered  by  Kawson  to  Dean. 
Frank  v.  lilienfeld,  8S  Gratt.  377;  Doug- 
lass T.  Scott,  8  Leigh,  43. 

It  is  insisted,  however,  that  Dean,  being 
the  managing  officer  of  the  bank,  and  hav- 
ing knowledge  of  the  purpose  for  which 
these  notes  were  executed  in  blank  by  Raw- 
son,  his  knowledge  was  the  knowledge  of 
the  bank,  and  when  the  bank  took  these 
notes  it  therefore  knew  that  they  were  not 
being  used  for  the  purpose  for  which  Raw- 
«on  signed  them,  and,  knowing  this,  it  can- 
not now^  seek  to  hold  Rawson  responsible 
therefor.  This  argument  would  be  sound 
^ere  it  not  for  the  fact  that  Dean  was  also 
the  managing  officer  of  the  White  Oak  Stave 
Company,  which  company  was  interested  in 
raising  the  money  on  these  notes,  and,  as 
has  been  repeatedly  held  by  this  court,  the 
knowledge  of  an  officer  of  a  banking  institu- 
tion, acquired  in  a  capacity  other  than  as 
its  representative,  of  the  infirmity  or  in- 
validity of  paper  acquired  by  such  banking 
institution,  through  an  instrumentality  in 
which  such  officer  is  interested  adversely  to 
the  interest  of  the  bank,  will  not  be  im- 
puted to  the  bank.  City  Bank  v.  Bryan, 
72  W.  Va.  29,  78  S.  E.  400;  American  Nat. 
3ank  v.  Ritz,  70  W.  Va.  409,  40  L.R.A. 
(N.S.)  166,  74  S.  E.  679.  We  must  there- 
fore conclude  that  any  information  or 
knowledge  which  Dean  had  of  the  infirmity 
•or  invalidity  of  these  notes  is  not  imputable 
to  the  bank,  and  it  is  not  shown  that  any 
other  officer  or  agent  of  the  baak.had  any 
knowledge  or  information  in  regard  thereto 
at  the  time  they  were  discounted.  It  follows 
that  the  circuit  court  erred  in  not  sustain- 
ing the  exceptions  to  the  report  of  the  com- 
missioner, in  so  far  as  it  failed  to  allow 
these  notes  as  debts  against  B.  H.  Rawson. 

There,  is  another  claim  set  up  by  the  ap- 
pellant Wagner,  reoeiver,  against  Rawson, 
junounting  to  $15.83;  the -same  being  an 
overdraft  by  Rawson  at  the  time  the  bank 
was  closed.  We  do  not  lupiow  why  this 
^15.83  was  not  allowed.  It  is  not  charged 
that  the  same  was  not  made  by  Rawson,  nor 
is  it  contended  by  anyone  that  it  did  not  in 
fact  exist  in  Bawson's  account,  and  that  the 
bank  had  not  actually  furnished  him  this 
amount  of  money  in  addition  to  the  amount 
■of  money  deposited  by  him  in  the  bank. 

Appellant  P.  E.  Wagner  asserts  a  claim 
against  the  defendant  White  Oak  Stave  Com- 
pany for  the  amount  of  the  Rawson  notes,  i 
claiming  that,  as  indorser  of  these  notes,  it 
is  liable  to  the  bank  for  the  amount  there- 
•of,  and  in  addition  to  the  elaim  against  it 
as  indorser  of  these  notes  he  claims  an- 
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other  note  of  $5,100  executed  by  the  White 
Oak  Stave  Company  to  the  bank.  None  of 
these  claims  were  allowed  by  the  commis- 
sioner. It  appears  that  the  notes  now  held 
by  Wagner,  receiver,  were  duly  protested  for 
nonpayment  at  their  maturity,  and  due  no- 
tice thereof  given.  They  are  all  indorsed  by 
the  White  Oak  Stave  Company,  by  H.  H. 
Dean,  its  treasurer.  These  notes  were  all 
discounted  by  the  bank  in  the  regular  course 
of  business,  and  the  proceeds  thereof  placed 
at  the  disposal  of  the  White  Oak  Stave  Com- 
pany, which  was  in  most  instances  placed 
to  the  credit  of  B.  H.  Rawson.  The  bank 
parted  with  the  money  in  every  instance, 
and,  if  there  was  any  irregularity  or  in- 
validity in  the  same,  no  officer  or  agent  of 
the  bank  had  any  knowledge  thereof,  except 
H.  H.  Dean,  and,  as  before  stated,  his  knowl- 
edge cannot  be  imputed  to  the  bank.  There 
appears  to  be  no  reason  Why  this  claim  of 
Wagner,  receiver,  against  the  White  Oak 
Stave  Company,  consisting  of  the  $6,100 
note  of  said  company,  presented  by  him,  as 
well  as  the  notes  of  Rawson  indorsed  by  it, 
should  not  be  allowed  against  the  said  com- 
pany. 

The  notes  held  by  the  Central  Banking  &. 
Security  Company,  and  the  one  set  up  by 
Drovers  &  Mechanics*  National  Bank,  and 
which  it  is  insisted  are  valid  claims  against 
the  said  White  Oak  Stave  Company  as  in- 
dorser thereof,  stand  upon  the  same  ground 
as  the  notes  held  by  Wagner,  receiver.  All 
of  these  notes  were  originally  discounted  by 
the  First  National  Bank  of  Sutton,  and  by 
it  rediscounted  to  the  present  holders  there- 
of. These  notes  were  taken  by  these  banks 
in  the  regular  course  of  business.  They 
bore  the  indorsement  of  the  White  Oak 
Stave  Company  by  its  duly  authorized  treas- 
urer, and  there  was  nothing  upon  the  paper 
to  indicate  that  th^re  was  any  infirmity  or 
invalidity  therein.  It  is  also  shown,  as  in 
the  case  of  the  notes  held  by  Wagner,  re- 
ceiver, that  these  notes  were  discounted  by 
the  White  Oak  Stave  Company,  and  the 
proceeds  thereof  received  by  that  company 
and  paid  over,  if  not  entirely,  at  least  to 
a  large  extent,  to  the  credit  of  B.  H.  Raw- 
son,  and  drawn  out  of  the  bank  upon  his 
checks.  These  notes  were  duly  protested  at 
maturity,  and  due  notice  given  of  their 
presentment  for  payment  and  protest  for 
nonpayment.  The  exceptions  to  the  commis- 
sioner's report  refusing  to  follow  them 
should  have  been  sustained,  and  the  same 
allowed  as  valid  debts  against  the  White 
Oak  Stave  Company. 

The  notes  held  by  Armstrong,  receiver 
of  Farmers*  Bank  k  Trust  Company,  were 
also  asserted  as  a  claim  against  the  White 
Oak  Stave  Company,  by  reason  of  the  fact 
that   it  was   indorser   on   these  notes.     It 
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does  not  appear  from  the  record  in  this  case 
that  these  notes  were  ever  presented  for 
payment,  and  payment  thereof  refused,  and 
due  notice  given  of  such  presentment  and 
protest  for  nonpayment.  In  fact,  v^e  have 
the  original  notes  before  us,  they  having 
been  brought  to  this  court  upon  a  writ  of 
certiorari,  and  it  does  not  appear  that  they 
were  ever  protested  for  nonpayment,  or  that 
any  notice  was  ever  given  of  their  present- 
ment for  payment,  and  that  payment  was 
refused.  This  being  so,  the  White  Oak 
Stave  Company  cannot  be  held  liable  as  in- 
dorser  thereon. 

This  leaves  for  consideration  the  claim  of 
B.  H.  Rawson  against  the  White  Oak  Stave 
Company,  which  was  allowed  by  the  circuit 
court.  Rawson  testifies  that  tlie  White  Oak 
Stave  Company  is  indebted  to  him  in  the 
amount  allowed.  He  shows  by  his  evidence 
that  he  and  Dean,  as  the  managing  officer 
of  the  White  Oak  Stave  Company,  had  a 
settlement  of  their  affairs  before  he  entered 
upon  the  contract  upon  which  he  was  work- 
ing at  the  time  of  the  failure,  and  it  was 
found  that  the  White  Oak  Stave  Company 
owed  him  $3,000  at  that  time.  He  then 
shows  by  items  how  the  Stave  Company  be- 
came indebted  to  him  after  that  time,  mak- 
ing a  total  of  something  over  $29,000  that 
the  Stave  Company  owed  him.  He  swears 
that  the  Stave  Company  paid  him,  or  that 
he  dreW  checks  which,  together  with  all  pay- 
ments made  to  him  by  the  Stave  Company, 
amounted  to  a  little  more  than  $22,000, 
leaving  the  amount  allowed  by  the  court  re- 


maining unpaid.  It  is  contended  by  the  ap- 
pellants that  this  evidence  of  Rawson  i» 
overcome  when  it  is  shown  that  he  actually 
drew  out  of  the  bank  more  than  $49,000  on 
checks  signed  by  him,  and  which  he  does  not 
now  deny;  that,  instead  of  there  being  a 
balance  remaining  unpaid  to  him,  he  ha» 
been  largely  overpaid  by  the  Stave  Company. 
This  contention  leaves  out  of  consideration^ 
however,  a  fact  that  is  shown  in  this  case, 
that  a  large  part  of  these  checks,  how  many 
does  not  appear,  were  drawn  by  Rawson  be> 
fore  he  entered  upon  the  contract  upon 
which  he  says  he  drew  $22,000;  and  it  also 
leaves  out  of  consideration  the  fact  that  & 
large  part  of  the  money  which  Rawson  drew 
out  of  the  bank  on  his  checks  was  raised  on 
Rawson's  own  notes.  The  White  Oak  Stave 
Company  could  not  use  Rawson's  notes  to 
raise  money  with  which  to  pay  him,  and 
charge  him  with  the  amount  so  raised  oa 
his  notes,  until  it  had  paid  the  notes  and 
relieved  Rawson  of  liability  thereon.  There 
was  no  error  in  allowing  this  claim  of  Raw- 
son. 

It  follows,  from  what  we  have  said,  that 
the  decree  complained  of  will  be  reversed 
in  so  far  as  it  rejected  the  claims  of  appel- 
lants which  we  find  to  be  valid  debts  against 
the  defendants  B.  H.  Rawson  and  White 
Oak  Stave  Company,  and  in  all  other  re- 
spects  it  will  be  affirmed,  and  the  cause  re- 
manded, with  direction  to  allow  the  claims 
of  appellants  to  the  extent  that  they  are 
herein  held  to  be  valid  debts,  with  costs  ta 
the  appellants. 


UNITED  STATES  SUPREBfE  COURT. 

HENRY  D.  Mcdonald,  Plff.  in  Err., 

V. 

F.  A.  MABEE. 

(243  U.  S.  90,  61  L.  ed.  608,  37  Sup.  Ct. 

Rep.  343.) 

Constitutional  law  —  due  process  — 
personal  Judnrment  airainst  absent  de- 
fendant. 

A  personal  judgment  for  money  against 
a  person  who  has  left  the  state  not  intend- 
ing to  return  may  not,  consistently  with  due 
process  of  law,  be  rendered  upon  service  by 
publication  in  a  local  newspaper,  and  such 
judgment  is  not  merely  voidable,  but  ab- 
solutely  void. 
For  other  cas€8,  see  Constitutional  La4c,  II. 

b,  7,  c,  in  Dig.  1-52  N.  8. 

(March  6,  1917.) 


ERROR  to  the  Supreme  Court  of  the  State 
of  Texas  to  review  a  judgment  which 
reversed  a  judgment  of  the  Court  of  Civil 
Appeals  reversing  a  judgment  of  the  Coun- 
ty Court  for  Lamar  County  in  defendant'^ 
favor  in  a  suit  upon  a  promissory  note. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  D.  McDonald,  in  propria  per* 
sona,  and  Mr.  A.  P.  Park,  for  plaintiff  in* 
error : 

The  doctrine  announced  in  Pennoyer  v. 
Neff,  95  U.  S.  714,  24  L.  ed.  566,  applies, 
to  a  judgment  of  a  state  court,  rendered  ou 
service  by  publication  only  where  there  was 
no  appearance,  against  a  defendant  claiming 
his  residence  in  the  same  state,  but  who 
was  sued  and  cited  by  publication  as  being 
absent  from  the  state,  the  record  showing 
that  he  was  so  absent  when  the  suit  was 


Note.  —  The  question  whether  construc- 
tive or  substituted  service  on  a  resident  in 
an  action  in  personam  satisfies  the  require- 
ment of  due  process  of  law  is  treated  In  the 
notes  to  Pinney  v.  Providence  Loan  &  Invest. 
L.R.A.1917F. 


Co.  50  L.R.A.  585;  Raher  v.  Raher,  35  L.R.A. 
(N.S.)  29»:  and  Roberts  v.  Roberts,  L.R^. 
1917C,  1143.  The  last- mentioned  note  cites 
and  analyzes  McDonald  v.  Mabbb,  above 
reported. 


Mcdonald  y.  mabee. 
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filed,  when  publication  was  made,  and  wlien 
the  judgment  was  rendered, — in  fact,  so 
absent  during  the  whole  time  from  the  insti- 
tution of  the  suit  to  the  rendition  of  the 
judgment. 

Freeman  v.  Alderson,  119  U.  S.  190,  30 
L.  ed.  374,  7  Sup.  Ot.  Rep.  165;  Riverside 
&  D.  River  Cotton  Mills  v.  Menafee,  237  U. 
S.  189,  59  L.  ed.  910,  35  Sup.  Ct.  Rep.  579; 
Wilson  V.  Seligman,  144  U.  S.  41,  36  L.  ed. 
338,  12  Sup.  Ct.  Rep.  541;  Cooper  v. 
Reynolds,  10  Wall.  308,  19  L.  ed.  931; 
Galpin  v.  Page,  18  Wall.  350,  21  L.  ed.  959; 
New  York  L.  Ins.  Co.  v.  Bangs,  103  U.  S. 
438,  26  L.  ed.  680;  De  la  Montanya  v.  De 
la  Montanya,  112  Cal.  101,  32  L.R.A.  82, 
53  Am.  St.  Rep.  165,  44  Pac.  345;  Smith  v. 
Grady,  68  Wis.  215,  31  N.  W.  477 ;  Bicker- 
dike  V.  AlKm,  157  111.  95,  29  L.RJl.  782, 
41  N.  E.  740. 

Mr.  Josepli  W.  Bailey,  for  defendant  in 
error : 

One  may  be  absent  from  the  state  and 
yet  be  a  citizen  of  and  resident  in  it,  and 
therefore  amenable  to  the  process  of  its 
courts. 

Horst  V.  Lightfoot,  103  Tex.  643,  132  S. 
W.  762. 

The  supreme  court  of  Texas,  in  North- 
craft  V.  Oliver,  74  Tex.  162,  11  S.  W.  1121, 
makes  clear  that  the  validity,  to  support  a 
purely  personal  judgment,  of  substituted 
service  by  publication  upon  the  resident  citi- 
zens of  Texas,  made  in  pursuance  of  the 
statutes  of  Texas,  depends  upon  the  ques- 
tion of  residence  abroad,  and  not  of  the 
acquisition  of  citizenship  in  the  new  domicil, 
thus  following  the  facts  in  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  ed.  565,  and  recognizing 
the  limitation  upon  the  power  of  one  state 
to  send  its  process  into  another  state  and 
force  the  citizens  of  such  other  state  to 
leave  its  territory  and  respond  to  proceed- 
ings against  them  in  another  state. 

Even  though  a  defendant  were  perma- 
nently a  resident  of  another  state,  but  was 
at  the  time  within  the  state  of  Texas,  and  a 
transient  person,  he  might  be  cited  by  pub- 
lication so  as  to  support  a  personal  judg- 
ment against  him. 

Taylor  v.  Lide,  —  Tex.  — ,  7  S.  W.  58. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  upon  a  promissory  note. 
The  only  defense  now  material  is  that  the 
plaintiff  had  recovered  a  judgment  upon  the 
same  note  in  a  previous  suit  in  Texas  which 
purported  to  bind  the  defendant  personally 
as  well  as  to  foreclose  a  lien  by  which  the 
note  was  secured.  When  the  former  suit 
was  begun,  the  defendant,  Mabee,  was  domi- 
ciled in  Texas,  but  had  left  the  state  with 
intent  to  establish  a  home  elsewhere,  his 
L.R.A.1917F. 


family,  however,  still  residing  there.  He 
subsequently  returned  to  Texaa  for  a  short 
time  and  later  established  his  domicil  in 
Missouri.  The  only  service  upon  him  was 
by  publication  in  a  newspaper  once  a  week 
for  four  successive  weeks  after  his  Anal  de^ 
parture  from  the  state,  and  he  did  not  ap- 
pear in  the  suit.  The  supreme  court  of  the  y 
state  held  that  this  satisfied  the  Texas  stat- 
utes,  and  that  the  judgment  was  a  good 
personal  judgment,  overruling  the  plaintiff's 
contention  that  to  give  it  that  effect  waa 
to  deny  the  constitutional  right  to  due 
process  of  law.  —  Tex.  — ,  175  S.  W.  676. 
•  The  foundation  of  jurisdiction  is  physical 
power,  although  in  civilized  times  it  is 
not  necessary  to  maintain  that  power 
throughout  proceedings  properly  begun,  and 
although  submission  to  the  jurisdiction  by 
appearance  may  take  the  place  of  service 
upon  the  person.  Michigan  Trust  Co.  v. 
Ferry,  228  U.  S.  346,  853,  57  L.  ed.  867, 
874,  33  Sup.  Ct.  Rep.  550;  Pennsylvania  F. 
Ins.  Co.  V.  Gold  Issue  Min.  ft  Mill.  Co.  de- 
cided to-day  [243  U.  S.  93,  61  L.  ed.  610,  37 
Sup.  Ct.  Rep.  344].  No  doubt  there  may  be 
some  extension  of  the  means  of  acquiring 
jurisdiction  beyond  service  or  appearance, 
but  the  foundation  should  be  borne  in  mind. 
Subject  to  its  conception  of  sovereignty  even 
the  common  law  required  a  judgment  not  to 
be  contrary  to  natural  justiee.  Douglas  v. 
Forrest,  4  Ring.  686,  700,  701,  130  Eng.  Re- 
print, 933,  1  Moore  &  P.  663,  6  L.  J.  C.  P. 
157,  29  Revised  Rep.  695;  Becquet  v.  Mac- 
Carthy,  2  Barn.  &  Ad.  951,  969,  109  Eng, 
Reprint,  1396;  Maubourquet  v.  Wyse,  Ir. 
Rep.  1  C.  L.  471,  481.  And  in  states  bound 
together  by  a  Constitution  and  subject  to 
the  14th  Amendment,  great  caution  should 
be  used  not  to  let  fiction  deny  the  fair  play 
that  can  be  secured  only  by  a  pretty  close 
adhesion  to  fact.  Baker  v.  Baker,  E.  ft 
Co.  Jan.  8,  1917  [242  U.  S.  394,  61  L.  ed. 
386,  37  Sup.  Ct.  Rep.  152]. 

There  is  no  dispute  that  service  by  publi- 
cation does  not  warrant  a  personal  judg- 
ment against  a  nonresident.  Pennoyer  v. 
Neff,  95  U.  S.  714,  24  L.  ed.  505;  River- 
side ft  D.  River  Cotton  Mills  v.  Menefee,  237 
U.  S.  189,  59  L.  ed.  910,  35  Sup.  Ct.  Rep. 
579.  Some  language  of  Pennoyer  v,  Neff 
would  justify  the  extension  of  the  same 
principle  to  absent  parties,  but  we  shall  go 
no  farther  than  the  precise  facts  of  this 
case  require.  When  the  former  suit  was 
begun,  Mabee,  although  technically  domi- 
ciled in  Texas,  had  left  the  state,  intending 
to  establish  his  home  elsewhere.  Perhaps  in 
view  of  his  technical  position  and  the  actual 
presence  of  his  family  in  the  state,  a  sum- 
mons left  at  his  last  and  usual  place  of 
abode  would  have  been  enough.  But  it  ap- 
pears to  us  that  an  advertisemer  t  in  a  local 
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newspaper  is  not  sufficient  notice  to  bind  a 
person  who  has  left  a  state,  intending  not  to 
return.  To  dispense  with  personal  service 
the  substitute  that  is  most  likely  to  reach 
the  defendant  is  the  least  that  ought  to  be 
required  if  substantial  justice  is  to  be  done. 
We  repeat,  also,  that  the  ground  for  giving 
subsequent  effect  to  a  judgment  is  that  the 
oourt  rendering  it  had  acquired  power  to 
carry  it  out;  and  that  it  is  going  to  the  ex- 
treme to  hold  such  power  gained  even  by 
service  at  the  last  and  usual  place  of  abode. 
Whatever  may  be  the  rule  with  regard 
to  decrees  concerning  status  or  its  incidents 
(Haddock  v.  Haddock,  201  U.  S.  662,  56», 
632,  50  L.  ed.  867,  869,  895,  26  Sup.  Ct.  Rep. 
525,  5  Ann.  Cas.  1),  an  ordinary  personal 
judgment  for  money,  invalid  for  want  of 
service  amounting  to  due  process  of  law, 
is  as  ineffective  in  the  state  as  it  is  out- 
side of  it  (201  U.  S.  687,  568).  If  the  for- 
mer judgment  had  been  sued  upon  in  an  an- 
other state  by  the  plaintiff,  we  think  that 
the  better  opinion  would  justify  a  denial  of 


its  effect.  If  so,  it  was  no  more  effective  in 
Texas.  De  la  Montanya  v.  De  la  Montanya, 
112  Cal.  101,  32  L.R.A.  82,  53  Am.  St.  Rep. 
166,  44  Pac.  345;  Boring  v.  Penniman,  134 
Cal.  614,  66  Pac.  739. 

The  usual  occasion  for  testing  the  prin- 
ciple to  be  applied  would  be  such  as  we  have 
supposed,  where  the  defendant  was  denying 
the  validity  of  the  judgment  a^inst  him. 
But  the  obligations  of  the  judgment  are  re- 
ciprocal, and  the  fact  that  here  the  defend- 
ant is  asserting  and  the  plaintiff  denying  its 
personal  effect  does  not  alter  the  case. 
Whittier  v.  Wendell,  7  N.  H.  257;  Rangely 
V.  Webster,  11  N.  H.  299;  Middlesex  Bank 
V.  Butman,  29  Me.  19.  The  personal  judg- 
ment was  not  merely  voidable,  as  was 
assumed  in  the  slightly  different  case  of 
Henderson  v.  Staniford,  105  Mass.  504,  7 
Am.  Rep.  551,  but  was  void.  See  Needham 
V.  Thayer,  147  Mass.'  636,  18  N.  E.  429.  In 
Henderson  v.  Staniford  the  absent  defend- 
ant intended  to  return  to  his  state. 

Judgment  reversed. 


ALABAMA  SUPREME  COURT. 

.      BANK  OF  GUNTERSVILLE,  Appt., 

v. 

EARL  M.  CRAYTER. 

(—  Ala.  — ,  76  So.  7.) 

Bank  —  set-off  —  notes  and  fiduciary 
fund. 

A  bank  cannot,  after  the  death  of  the  de- 
positor, set  off,  as  against  the  true  owner, 
funds  deposited  by  a  loan  agent  in  his  own 
name  with  the  word  "agent"  appended  there- 
to, upon  unmatured  notes  executed  to  it  by 
the  depositor  in  his  own  name,  for  money 
lent  him. 
For  other  cases,  see  Banks,  IV.  o,  2,  in  Dig 

1-52  N,  8. 

(April  6,  1917.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Marshall  Coun- 
ty in  complainant's  favor  in  a  proceeding  to 
establish  title  to  a  fund  deposited  in  the  de- 
fendant bank  by  complainant's  agent. 
Affirmed. 


Note.  — The  liability  of  a  bank  for  fail- 
ure  to  prevent  misappropriation  of  funds 
by  fiduciary,  including  the  use  of  the  de- 
posit to  pay  the  fiduciary's  personal  debt 
to  the  bank,  is  discussed  in  the  note  to  Allen 
v.  Puritan  Trust  Co.  L.Rjl.l915C,  518; 
and  see  later  cases.  United  States  Fidelity 
&  G.  Co.  V.  United  States  Nat.  Bank,  L.R.A. 
1916E,  610,  and  Bischoff  v.  Yorkville  Bank, 
L.R.A.1916F,  1059. 
L.R.A.1917F. 


Statement  by  Mayfleld,  J.: 

This  is  a  contest  in  chancery  between  the 
appellant  bank  and  the  appellee  as  to 
moneys  or  funds  deposited  in  the  bank  by 
one  J.  L.  Burke,  an  agent  of  appellee,  and 
who  was  also  a  debtor  of,  and  depositor  in, 
the  appellant  bank. 

The  funds  were  deposited  by  Burke  in  the 
bank,  the  deposit  being  entered  in  the  name 
of  ^*J.  L.  Burke,  Agent,"  and  a  part  thereof 
was  drawn  out  on  checks  signed,  "J.  L. 
Burke,  Agent,"  and  these  checks  or  the  pro- 
ceeds thereof  were  paid  to  appellee. 

There  is  no  dispute  that  the  deposited 
moneys  belonged  to  appellee,  and  that  they 
were  sent  to  Burke,  as  an  agent,  to  be  lent 
out  for  the  benefit  of  appellee,  nor  that 
some  of  the  funds  were  so  lent  out  and  the 
proceeds  paid  to  appellee. 

While  it  is  not  shown  that  the  bank  had 
any  direct  notice  that  the  specified  deposits 
were  the  funds  of  appellee,  it  is  shown  that 
the  bank  knew  that  Burke  was  a  loan  agent, 
and  was  lending  the  moneys  of  his  clients, 
and,  as  such  agent,  was  making  deposit  of 
the  funds  received  by  him  in  such  capacity, 
in  the  appellant  bank. 

Burke  was  a  debtor  of  the  bank  to  the 
amount  of  $550,  as  evidenced  by  his  two 
notes,  one  for  $300,  due  November  12,  1014, 
on  which  one  H.  C.  Henderson  was  surety, 
and  one  for  $250,  due  November  28,  1914,  on 
which  one  Gordon  Gilbreath  was  suretv. 
Burke  died  on  the  4th  day  of  October,  1914, 
before  either  note  was  due;  and  on  the 
20th  day  of  October,  1914,  the  bank  applied 
enough  of  the  funds  deposited  by  J.  L. 
Burke,  agent,  to  pay  these  notes. 
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Ob  the  28th  day  of  October,  1914,  eight 
days  after  the  bank  had  thua  affiled  the 
funds  on  deposit  to  the  payment  of  the  two 
notes,  but  before  either  pote  was  due,  ap- 
pellee gave  the  bank  written  notice  that  the 
funds  eo  deposited  were  the  money  of  appel- 
lee. 

The  chanceUor  decided  that  the  applica- 
tion of  the  funds  to  the  payment  of  the  notes 
was  wrongful,  and  that,  as  between  the  par- 
ties, the  funds  belonged  to  appellee ;  and  re- 
spondent appeals. 

Messrs.  John  A.  liusk  St  Son  for  appel- 
lant. • 

Mr.  D.  Isbell  for  appellee. 

Mayfleld,  J.,  delivered  the  opinion  of  the 
court: 

We  are  of  the  opinion  that  the  chancellor 
found  and  decreed  correctly. 

The  bank  was  clearly  chargeable  with 
notice  that  the  funds  deposited  by  Burke 
w^e  deposited  by  him  in  his  capacity  of 
agent  for  another,  though  the  account  was 
entered  simply  aa  that  of  "J.  L.  Burke, 
Agent." 

The  strict  rules  of  pleading  or  of  com- 
mercial law  should  not  be  applied  to  a  pro- 
ceeding like  this  in  a  court  of  equity,  where 
no  bona  fide  purchaser  is  concerned.  The 
bank  either  knew  absolutely  or  was  charge- 
able with  notice  that  the  moneys  or  funds 
so  deposited  by  Burke  were  not  the  property 
of  Burke,  but  thai  of  some  principal  or 
client  of  his;  and  the  notice  was  such  that, 
if  the  bank  had  followed  it  up  with  due  dili- 
gence^ the  inquiry  would  have  elicited  the 
truth  of  the  matter.  At  any  rate,  the  bank 
did  so  ascertain  the  truth  before  the  notes 
were  due,  and  before  it  could  rightly  apply 
even  the  funds  of  the  bank  to  the  payment 
of  such  notes.  The  bank  could  not  have  re- 
covered a  cent  of  Burke  on  these  notes  had 
he  been  living  when  it  so  applied  the  funds 
to  their  payment,  because  the  notes  were 
not  due;  and  if  no  recovery  could  be  had  by 
a  suit,  assuredly  a  court  of  equity  will  not 
permit  the  bank  to  collect  its*  notes  before 
due,  and  after  the  death  of  the  maker,  by 
paying  them  out  of  funds  belonging  to  other 
parties.  Whatever  fault  there  was  in  the 
failure  to  show  by  the  deposit  entries  the 
real  ownership  of  the  funds  was  either  that 
of  the  bank  receiving  the  deposit,  or  of  the 
agent  making  the  deposit,  and  not  that  of 
appellee  except  in  so  far  as  he  was  bound 
by  the  act  of  his  agent.    The  bank,  however. 


kn.ew  that  he  was^the  ag^it  of  someone, 
and  was  not  making  the  deposit  for  himself; 
and  there  is  no  evidence  to  show  that  the 
bank  parted  witii  anything  of  value  on  ac- 
count of  the  deposit. 

The  bank  evidently  acted  on  the  theory 
that  a  bank  has  a  general  lien  on  the 
moneys,  funds,  or  general  deposits  of  its 
custoiners  coming  into  its  hands  in  the  due 
course  of  business,  as  for  any  balance  du6 
it  by  the  particular  customer  as  for  notes  or 
bills  past  due,  overdrafts,  etc.  No  Boch 
lien  exists,  however,  as  to  special  deposits^ 
except  aa  to  the  particular  special  matter  or 
dealing.  Lehman's  Case,  64  Ala.  567^ 
Wynn's  Case,  168  Ala.  469,  6S  So.  228; 
Batson's  Case,  179  Ala.  497,  60  So.  313. 
See  numerous  cases  cited  in  note  in  111  Am. 
St.  Rep.  419. 

The  reason  given  for  the  laws  creating  the 
lien  is  that  the  bank  gives  credit  to  the 
depositor  by  allowing  overdrafts,  or  permit- 
ting notes  or  bills  to  beconie  overdue,  on 
the  faith  of  the  general  deposit  then  in  its 
hands,  which  it  can  at  any  time  apply  to 
the  payment  of  its  debt  then  past  due.  To 
justify  the  lien,  there  must  be  given  credit 
upon  the  faith  of  the  deposit  then  on  hand, 
and  it  must  be  a  general  deposit,  and  not  a 
special  one.  In  such  cases,  if  the  debt  to 
the  bank  is  past  due,  it  may,  without  the 
consent  of  the  depositor,  ^pply  a  general  de- 
posit to  the  past-due  indebtedness  to  it.  If 
the  bank  is  sued  by  a  depositor  as'  for  tf 
general  deposit,  or  for  failure  to  pay  a  check 
when  it  has  funds  in  hand  from  which  the 
order  could  be  paid,  it  may  set  off  a  debt 
then  due  it  by  the  depositor;  but  it  cannot, 
without  the  consent  of  the  depositor,  apply 
or  set  off  a  fund  as  against  a  debt  not  then 
due.  Birmingham  Nat.  Bank  v.  Mayer,  104 
Ala.  634,  16  So.  520. 

This  rule,  however,  does  not  apply  to  caseft 
where  a  trustee,  agent,  or  broker  deposits 
funds  of  his  beneficiary,  or  principal,  and 
the  bank  has,  or  is  chargeable  with,  actual 
notice  of  the  trust  character  of  the  depoeit; 
Nor  has  the  bank  such  a  lien  upon  fimdii 
deposited  for  a  special  purpose,  if  it  has 
notice  or  is  chargeable  with  notice  of  sucii 
special  purpose. 

We  feel  perfectly  sure  that  the  hank  had 
no  right  to  apply  the  deposit  in  question  as 
it  is  shown  it  did;  and  the  decree  of  the 
chancellor  is  in  all  things  affirmed. 

Anderson,  Ch.  J.,  and  Somerville  and 
Thomas,  JJ.,  concur. 
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CAIilFORNriA  SUPRBMS  COURT. 
(]>epartinent  Xo.  2.) 

J.  BOAS,  Appt^ 

V. 

F.  T.  KNEWING,  Respt. 

(—  Cal.  — ,  166  Pac.  690.) 

Election  of  remedies  —  notice  of  re- 
plevin suit  —  waiver  of  actiqn  on 
notes. 

Notice  by  the  indorsee  of  notes  given  for 
the  purchase  price  of  an  automobile  under 
a  contract  requiring  the  purchaser  to  return 
the  machine  to  the  seller  in  case  any  note 
is  not  paid  at  maturity,  that  if  a  matured 
note  is  not  paid  by  a  certain  time  he  will 
replevin  the  car,  followed  by  a  surrender 
of  the  car  to  the  vendor,  precludes  a  suit 
on  the  notes. 

For  other  oases,  see  Election  of  Remedies,  II, 
in  Dig.  1-52  N.  8. 

(June  1,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  defendant's 
favor  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  certain  promis- 
sory notes.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  M.  Samter,  for  appellant: 

A  mere  attempt  to  collect  the  price  would 
not  bar  an  action  to  recover  the  property. 

American  Box  Mach.  Co.  v.  Zentgraf,  45 
App.  Div.  522,  61  N.  Y.  Supp.  417;  15  Cyc. 
260;  Matthews  v.  Lucia,  55  Vt.  308;  E.  E. 
Forbes  Piano  Co.  v.  Wilson,  144  Ala.  686, 
39  So.  645;  Thomason  v.  Lewis,  103  Ala. 
426,  15  So.  830;  Root  v.  Lord,  23  Vt.  568; 
Arctic  Ice  Mach.  Co.  v.  Armstrong  County 
Trust  Co.  112  C.  C.  A.  458,  192  Fed.  114; 
Bierce  v.  Hutchins,  205  U.  S.  340-346,  51 
L.  ed.  828-833,  27  Sup.  Ct.  Rep.  524;  Miller, 
Conditional  Sales,  p.  63;  Appleton  v.  Nor- 
walk  Library  Corp.  53  Conn.  4,  22  Atl.  681 ; 
Mechem,  Sales,  §  625;  Beach's  Appeal,  58 
Conn.  464,  20  Atl.  475;  Geist  v.  Stier,  134 
Pa.  216,  19  Atl.  605;  Finlay  v.  Ludden  & 
B.  Southern  Music  House,  105  Ga.  264,  31 
S.  £.  180;  Matteson  v.  Equitable  Min.  & 
Mill.  Co.  143  Cal.  436,  77  Pac.  144;  Liver 
V.  Mills,  155  Cal.  459,  101  Pac.  299 ;  Muncy 
T.  Brain,  158  Cal.  300,  110  Pac.  945. 

Mr.  H.  U.  Brandenstein,  for  respond- 
ent: 

When  the  vendor  retakes  the  chattel,  the 


vendee  loses  all  property  therein,  whtthei 
general  or  special. 

Plaintiff  was  not  entitled  both  to  the  pur- 
chase price  and  the  property. 

Parke  ft  L.  Co.  v.  White  River  Lumber 
Co.  101  Cal.  37,  36  Pac.  442;  Holt  Mfg.  Co. 
V.  Ewing,  109  Cal.  353,  42  Pac.  435;  Munc>' 
V.  Brain,  168  Cal.  301,  110  Pac.  946;  George 
J.  Birkel  Co.  v.  Nast,  20  Cal.  App.  651,  129 
Pac.  945;  Elsom  v.  Moore,  11  Cal.  App.  877, 
105   Pac.   271;   Van  Allen  v.   Francis,   123 
Cal.  474,  56  Pac.  339 ;  Waltz  v.  Silveria,  25 
Cal.   App.   717,    145   Pac.    169;    Manson   v. 
Dayton,   82   C.   C.   A.   588,   153   Fed.   256; 
Pease  v.   Teller   Corp.   22   Idaho,   807,   128 
Pac.  981;   Madison  River  Livestock  Co.  v. 
Osier,  39  Mont.  244,  133  Am.  St.  Rep.  558, 
102   Pac.    325;    Edmead   v.    Anderson,    118 
App.  Div.  16,  103  X.  Y.  Supp.  369;  Taylor 
V.  Esselstyn,  62  Misc.  633,  150  N.  Y.  Supp. 
1105;    Nashville  Lumber   Co.   v.   Robinson, 
91  Ark.  319,  121  S.  W.  350;  C  W.  Raymond 
Co.  V.  San  Kahn,  124  Minn.  426,  51  L.R.A. 
(N.S.)  261,  145  N.  W.  164;  Hine  v.  Roberts, 
48    Conn.    267,   40   Am.    Rep.    170;    Kelley 
Springfield   Road   Roller   Co.   v.   Schliinme, 
220  Pa.  413,  123  Am.  St.  Rep.  707,  69  AtL 
867;   Whitney  v.  Abbott,  191  Mass.  59,  77 
N.  E.  524;  Bailey  v.  Hervey,  135  Mass.  172; 
Richards  v.  Schreiber,  C.  &  W.  Co.  98  Iowa, 
422,  67  N.  W.  669;  Alden  v.  W.  J.  Dyer  & 
Bro.  92  Minn.  134,  99  N.  W.  784;  Fredrick- 
son  V.  Schmittroth,  77  Neb.  722,  110  N.  W. 
653,  112  N.  W.  564;  Davis  v.  Millings,  141 
Ala.  378,  37  So.  737;   Perkins  v.  Grobben, 
116   Mich.    172,   39   L.R.A.   815,   74   N.   W. 
469;    Keystone  Mfg.   Co.   v.   Cassellius,   74 
Minn.  115,  76  N.  W.  1028;  Laclede  Power 
Co.   V.   Ennis  Stationery   Co.  79   Mo.  App. 
302;  White  v.  A.  W.  Grav's  Sons,  96  App. 
Div.  154,  89  N.  Y.  Supp.  481 ;  Earle  v.  Rob- 
inson, 91  Hun,  363,   36  N.  Y.  Supp.  178; 
Seanor    v.    McLaughlin,    165    Pa.    150,    32 
L.R.A.  467,  30  Atl.  717;   Hollenberg  Music 
Co.  V.  Bankston,  107  Ark.  337,  154  S.  W. 
1139;   McBryan  v.  Universal   Elevator  Co. 
130  Mich.  Ill,  97  Am.  St.  Rep.  453,  89  K. 
W.  683;  Poirier  Mfg.  Co.  v.  Kitts,  18  N.  D. 
556,  120  N.  \V.  558;  Cooper  v.  Payne,  111 
App.  Div.  785,  97  N.  Y.  Supp.  863;  Frisch 
V.   Wells,   200  Mass.   429,   23  L.R.A.  (N.S.) 
144,  86  N.  E.  776;  Bell  v.  Old,  88  Ark.  99, 
113  S.  W.  1023;  Butler  v.  Dodson,  78  Ark 
569,  94  S.  W.  703;   Crompton  v.  Beach,  62 
Conn.  25,  18  L.R.A.   187,  36  Am.  St.  Rep. 
323,  25  Atl.  446;  Smith  v.  Barber,  153  Ind. 


Note.  —  The  eflfect  of  the  retaking  of  the 
property  by  the  seller  on  the  rights  and 
remedies  o)  the  parties  to  a  contract  of 
conditional  sale  is  discussed  in  the  annota- 
tion following  A.  F.  Chase  &  Co.  v.  Kelly, 
L.R.A.1916A,  916.  The  converse  question 
whether  bringing  an  action  for  the  purchase 
price  is  a  waiver  by  the  vendor  of  the  title 
L.R.A.1917F. 


and  remedy  clauses  in  a  conditional-sale 
contract  is  discussed  in  the  notes  to  Frisch 
V.  Wells,  23  L.R.A.(N.S.)  144,  and  Francis 
V.  Bohart,  L.R.A.1916A,  925;  and  see  later 
cases.  Filers  Music  House  v.  Douglass, 
L.R.A.1916E,  613,  and  Ratchford  v.  Cayuga 
Countv  Cold  Storage  &  Warehouse  &. 
L.R.A.1916E,  616. 


BOAS  Y.  KNEWING. 
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322,  63  N.  E.  1014;  Orcutt  ▼.  Rickenbrodt, 
42  App.  Div.  238,  69  N.  Y.  Supp.  1008; 
Thompson  Co.  v.  Murphine,  79  Wash.  672, 
,  140  Pac.  1073;  Stewart  &  H.  Drug  Co.  v. 
Reed,  74  Wash.  401,  133  Pac.  677;  C.  W. 
Baymond  y.  San  Kahn,  124  Minn.  426,  61 
Ii.RjL(N.8.)  251,  146  N.  W.  164. 

Melvin,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  appeals  from  the  judgment 
on  the  judgment  roll. 

The  suit  was  by  J.  Boas  upon  three  cer- 
tain promissory  notes,  made  payable  to  H. 
O.  Harrison  Company.  Each  of  these  notes 
Avas  dated  August  30,  1913,  and  bore  inter- 
-est  at  the  rate  of  6  per  cent  per  annum. 
The  first  one,  which  was  for  the  principal 
«um  of  $500,  was  payable  one  month  after 
■date;  the  second,  for  $500,  payable  two 
months  after  date;  and  the  third,  for  $1,000, 
payable  four  months  after  date.  The  de- 
fendant pleaded  that  the  notes  were  of  a 
series  of  four  given  for  the  purchase  at  a 
conditional  sale  of  an  automobile  for  the 
price  of  $2,500,  in  accordance  with  a  certain 
written  agreement,  which  was  pleaded,  and 
it  was  alleged  that,  following  the  terms  of 
said  contract,  the  defendant  had  restored 
the  property,  and  that  the  consideration  for 
the  notes  had  thus  ceased  to  have  any  exist- 
ence. 

The  facts  as  disclosed  by  the  findings  are 
as  follows: 

By  the  written  agreement  of  even  date 
with  the  three  notes  pleaded  and  a  fourth 
for  $500  and  interest,  payable  five  months 
after  date,  defendant  promised  to  pay  to 
the  order  of  H.  O.  Harrison  Company  the 
sums  represented  by  said  notes.  The  con- 
tract recites  that  the  notes  are  given  upon 
the  consideration  that  the  Harrison  Com- 
pany has  promised  upon  payment  thereof, 
principal  and  interest,  at  maturity  (time 
being  of  the  essence  of  the  contract),  to  sell 
and  transfer  to  P.  T.  Knewing  a  certain  de- 
scribed automobile,  which  was  on  the  day 
of  the  execution  of  the  contract  and  notes 
"intrusted  to  the  care"  of  said  Knewing. 
It  is  admitted  and  agreed  by  the  terms  of 
the  contract  that  the  said  property  so  in- 
trusted is  the  property  of  H.  O.  Harrison 
Company,  to  remain  "In  them  until  they 
shall  make  the  aforesaid  sale  and  transfer" 
after  payment  of  the  principal  and  inter- 
est of  the  notes.  By  this  instrument  Knew- 
ing agrees  to  return  the  automobile  to  H. 
O.  Harrison  Company  in  good  order  "in  case 
any  or  all  of  the  above-mentioned  notes  re- 
main unpaid  at  maturity."  On  September 
4,  1913,  the  plaintiif  discounted  the  four 
notes  and  they,  with  the  contract,  were  duly 
indorsed  and  assigned  to  him.  At  the  time 
of  the  filing  of  this  Suit  (January  3,  1914) 
L.R.A.1917F. 


the  date  of  maturity  of  the  fourth  note  had 
not  arrived. 

On  maturity  of  the  first  note,  Mr.  Knew- 
ing, who  had  been  notified  of  the  transfer  of 
the  paper  to  plaintiff,  called  upon  the  lat- 
ter and  requested  an  extension  of  said  note, 
which  was  granted,  and  on  October  3,  1913, 
Mr.  Boas  wrote  to  Mr.  Knewing,  informing 
him  that  the  time  of  payment  of  said  note 
for  $600  had  been  extended  until  the  10th 
day  of  October,  1913.  On  October  11th 
plaintiff  notified  defendant  that  unless  the 
note  was  paid  by  the  14th  of  that  month,  at 
10  o'clock  A.  M.,  he  would  replevin  the  car. 
On  the  latter  date  defendant  called  upon 
H.  O.  Harrison  Ompany,  requested  a  fur- 
ther extension,  was  told  that  the  notes  and 
contract  were  owned  and  controlled  by 
plaintiff,  and  thereupon,  before  the  hour  of 
10  o'clock  A.  M.,  defendant  left  the  automo- 
bile in  the  garage  at  the  rear  of  the  office  of 
H.  O.  Harrison  Company,  and  separated 
from  said  office  by  a  partition.  On  the  fol- 
lowing day,  upon  the  discovery  of  the  car 
in  the  garage,  H.  O.  Harrison  Company 
notified  plaintiff  that  it  was  there.  On  the 
16th  of  October  plaintiff  received  a  letter 
from  defendant,  dated  the  14th,  expressing 
regret  that  the  latter  was  unable  to  meet 
the  note  and  interest.  The  letter  contained 
also  these  words:  "As  I  wished  to  save 
you  the  trouble  and  myself  the  inconvenience 
of  your  replevining  the  car  which  I  held 
under  lease  from  Harrison  Company,  I  this 
morning  returned  the  car  to  them  at  their 
place  of  business  at  Van  Ness  avenue." 

In  his  reply  Mr.  Boas  called  attention  to 
the  fact  that  the  notes  had  been  discounted 
and  that  the  return  of  the  car  did  not  re- 
cover for  him  the  money  so  paid.  ''Some 
settlement  of  these  notes  must  be  made  by 
you  at  once,"  he  wrote;  "otherwise  we  will 
be  compelled  to  hand  them  to  our  attorney 
for  collection." 

Upon  the  above  facts,  as  found  substan- 
tially by  the  court,  the  conclusions  of  law 
and  judgment  were  that  plaintiff  take  noth- 
ing and  that  defendant  recover  costs. 

Appellant  interprets  that  part  of  the  con- 
tract of  sale,  providing  for  the  return  of  the 
automobile  in  case  any  or  all  of  the  notes 
remain  unpaid  at  maturity,  as  a  provision 
inserted  for  the  sole  benefit  of  the  vendor, 
and  as  being  in  lieu  of  the  usual  provision 
in  similar  contracts  permitting  the  seller  to 
retake  the  possession  of  the  chattel  which 
is  the  subject  of  a  sale  on  default  of  the 
vendee.  The  vendor  (according  to  appel- 
lant's argiiment)  could  either  enforce  or 
waive  the  return  of  the  autoii-obile,  and  the 
buyer,  he  says,  could  not  force  on  the  seller 
an  election  to  sue  for  the  price  or  for  the 
return  of  the  chattel.  But  under  such  in- 
terpretation  of  the  contract  the   vendor's 
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assignee  by  threat  to  replevin  had  indicated 
his  election  to  take  the  car  on  the  vendee's 
default  rather  than  to  waive  the  right  of 
resuming  possession  and  to  sue  for  the  price. 
Since  plaintiff  nad  thus  indicated  his  elec- 
tion,  the  vendee  was  not  bound  to  await  an 
action  which  could  only  result  in  the  recap- 
tion of  the  subject  of  the  conditional  sale 
and  the  super-added  burden  of  costs.  He 
returned  the  automobile  to  H.  0.  Harrison 
Company  just  as  he  had  agreed  to  do  in 
case  any  or  all  of  the  notes  should  remain 
unpaid  at  maturity.  This  return  was  not 
repudiated  by  the  vendor's  assignee,  and  the 
automobile  at  the  time  of  the  commence- 
ment of  the  action  was  still  in  the  garage 
belonging  to  the  original  vendor.  It  has 
been  suggested  that  the  retaking  of  the 
property  under  the  terms  of  an  agreement 
of  conditional  sale  does  not,  in  and  of  it- 
self, terminate  the  contract.  Liver  v.  Mills, 
155  Cal.  459,  101  Pac.  290.  But  here  there 
\i'as  default  on  the  part  of  the  vendee,  fol- 
lowed by  his  voluntary  surrender,  on  de- 


mand, of  the  chattel.  Before  resuming  cus- 
tody of  the  property,  the  vendor  could  either 
sue  to  recover  it  or  for  the  purchase  price^ 
but  he  was  not  entitled  to  the  property  and 
the  price  also.  Parke  &  L.  Co.  v.  White  ' 
River  Lumber  Co.  101  Cal.  37,  35  Pac.  442; 
Holt  Mfg.  Co.  V.  Ewing,  109  Cal.  353-356,. 
42  Pac.  435;  Muncy  v.  Brain,  158  Cal.  301- 
305,  110  Pac.  045;  Ray  field  v.  Van  Meter, 
120  Cal.  416-419,  52  Pac.  666;  Van  Allen 
V.  Francis,  123  Cal.  474-480,  56  Pac.  339. 
It  was  not  necessary  that  election  should 
be  manifested  by  suit.  Indeed,  in  the  Holt 
Case^  the  seller's  election  to  surrender  title 
and  depend  upon  payment  of  the  price 
agreed  upon  was  manifested  by  the  present 
tation  of  a  claim  against  the  estate  of  Ew- 
ing. So  here,  the  demand  for  the  return  of 
the  automobile,  when  complied  with,  took 
away  the  right  of  Boas  to  sue  for  the  pur- 
chase price. 
The  judgment  is  affirmed. 

We  concur:     Henahaw,  J.;  liorl^n,  J» 


ILLINOIS  SUPREME  COURT. 

CHARLES  W.  FLACK  et  al. 

V. 

JOHN  WARNER  et  al.,  Plffs.  in  Err. 

(278  111.  368,  116  N.  Ew  202.) 

Contract   — >   to    control    disposition   of 
property  —  public  policy. 

1.  A  contract  by  relatives  of  a  property 
owner  to  pay  an  attorney  for  services  in 
controlling  and  advising  the  property  owner 
with  respect  to  the  disposition  of  his  prop- 
erty, so  as  to  secure  for  such  relatives  in- 
teri'sts  in  the  property,  is  against  public 
policy. 

For  other  oasei,  see  Contracts,  JI,  o,  1,  in 
Dig,  i-^«  .V.  a. 

Partition  —  equity  —  rights  under  il« 
legal  contract. 

2.  Attorneys  who,  under  contract  with 
relatives  of  a  property  owner  for  legal  serv- 
ices in  controlling  and  advising  him  in  re- 
spect to  the  disposition  of  his  property  so 
as  to  secure  interests  in  the  property  for 
such  relatives,  procure  from  him  a  deed  of 
trust  providing  for  such  relatives,  cannot 
maintain  a  bill  in  equity  to  partition  the 
trust  property  after  the  owner's  decease,  to 
secure  for  themselves  the  compensation  pro- 
vided in  their  contract,  since  the  contract 
is  void  as  against  public  policy. 

For  other  cases,  see  Contracts ,  II,  a,  2,  in 
Dig.  1-52  y,  8. 

{April  10,  1917.) 

Note.  —  As  to  validity  of  contract  to  in- 
fluence, by  apparently  disinterested  advice, 
the  conduct  of  a  third  person  to  whom  the 
promisor  owes  no  contractual  duty,  see  an- 
notation following  this  case,  post^  408. 
L.K.A.1917F. 


f?RROR  to  the  Circuit  Court  for  Mc- 
J  Donough  County  to  review  a  decree  in 
favor  of  plaintilTs  in  a  suit  for  the  par- 
tition of  certain  real  estate  and  for  the  dis- 
tribution of  certain  specified  personal  prop- 
erty.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Millard  R.  Powers  and  James- 
It,  Clark,  for  plaintiffs  in  error: 

The  pretended  title  of  the  defendants  in 
error,  having  grown  out  of  an  unconscion- 
able  contract  and  one  contrary  to  public 
policy,  and  being  predicated  upon  convey- 
ances from  their  client  obtained  from  him 
while  acting  as  his  attorneys  about  the 
specific  property,  for  aa  inadequate  con- 
sideration,  is  void. 

Story,  Eq.  Jur.  §§  265,  310-313;  Jenninpa 
V.  McConnel,  17  HI.  148;  Zeigler  v.  Hughes,. 
55  111.  288;  Alwood  v.  Mansfield.  59  111.  496: 
Morrison  v.  Smith,  130  111.  304,  23  N.  E. 
241;  Roby  v.  Colehour,  135  111.  300,  25  N. 
E.  777;  Elmore  v.  Johnson,  143  111.  513,  2L 
L.R.A.  366,  36  Am.  St.  Rep.  401,  32  N.  E. 
413;  Ross  V.  Payson,  160  111.  349,  43  N.  E, 
399;  WiUin  v.  Burdette,  172  111.  117,  49  N. 
E.  1000;  Robinson  v.  Sharp,  201  111.  86,  6ft 
N.  E.  299;  Cassem  v.  Heustis,  201  111.  208, 
94  Am.  St.  Rep.  160,  66  N.  E.  283;  Mans- 
field V.  Wallace,  217  111.  622,  75  N.  E.  682. 

Messrs.  Cliiperfleld  St  Chiperlleld,  C. 
G.  Gumbart,  and  E.  D.  Grigsby,  for  de- 
fendants in  error: 

The  trust  deed  was  not  obtained  by 
duress,  fraud,  or  undue  influence. 

Brower  v.  Callender,  105  lU.  88;  Hagan 
V.  Waldo,  168  111.  646,  48  N.  E.  89;  Rendle- 
man  y.  Rendleman,  156  111.  673,  41  N.  K. 
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223;  Kerting  ▼.  Hilton,  152  111.  663,  38  N. 
£.  941;  HuBton  ▼.  Smith,  248  111.  398,  94 
N.  £.  63;  Carlson  v.  Koerner,  129  111.  App. 
172;  Hintz  ▼.  Hintz,  222  111.  248,  78  N.  S. 
565;  Seftra  v.  Vaughan,  230  111.  572,  82  N. 
£.  881;  Hurd  v.  Reed,  260  lU.  154,  102  N. 
E.  1048;  Baldwin  v.  Murphy,  82  111.  486; 
Stover  V.  Mitchell,  46  III.  217;  Swanston  v. 
Ijamg,  63  111.  165;  Griffin  v.  Qriffin,  125  III. 
436,  17  N.  E.  782;  Duncan  v.  Duncan,  203 
111.  461,  67  N.  E.  763;  Maaecy  v.  Hunting- 
ton, 118  111.  88,  7  N.  £.  269;  Treloar  y. 
Hamilton,  225  111.  106,  80  N.  £.  75;  Sicgel 
T.  Andrews  &  Go.  181  111.  356,  54  N.  £.  1008. 

The  title  of  complainants  is  sufficient  to 
maintain  partition.  Contracts  between  an 
attorney  and  client  are  voidable,  not  void. 
Hence  title  passed. 

Herr  y.  Payson,  157  111.  252,  41  N.  E. 
732;  Dyrenforth  v.  Palmer  Pneumatic  Tire 
Co.  240  111.  35,  88  N.  E.  290;  Rolfe  y.  Rich, 
149  111.  437,  35  K.  £.  352. 

Petition  for  rehearing. 

The  statement  in  Pomeroy's  Equity  Juris- 
prudence upon  which  the  court  relies  is  not 
supported  by  the  authority  cited. 

Debenham  v.  Ox,  1  Vea.  Sr.  276,  27  Eng. 
Reprint,  1029;  Higgins  v.  Hill,  56  U  T.  N. 
S.  425;  Chesterfield  v.  Janasen,  2  Ves.  Sr. 
125,  28  Eng.  Reprint^  82,  1  Atk.  301,  26  Eng. 
Raprint,  191,  18  Eng.  Rul.  Cas.289;  Menzies 
y.  Menzies,  24  Eng.  Rul.  Cas.  719;  12  R. 
C.  L.  231. 

Where  a  contract  contains  distinct  en- 
gagements, some  of  which  are  legal  and 
others  illegal,  performance  of  those  that  are 
legal  may  be  enforced. 

Corcoran  v.  Lehigh  &  F.  Coal  Co.  138  111. 
390,  28  N.  E.  759 ;  Granat  v.  Kruse,  114  111. 
App.  488;  Whitbeok  v.  Ramsey,  74  111.  App. 
524. 

Messrs.  Charies  W.  Flack  and  John  C. 
lAwyer  in  propria  persona. 


Carter,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  in  chancery  filed  by  de- 
fendants in  error  October  29,  1915,  in  the 
circuit  court  of  MoDonough  county,  asking 
for  the  partition  of  certain  real  estate  in 
said  county  and  the  distribution  of  certain 
specified  personal  property.  Several  of  the 
plaintiffs  in  error  answered,  denying  that 
defendants  in  error  were  entitled  to  any 
part-  of  the  relief  prayed  for,  and  one  of 
them  also  filed  a  cross  bill.  Other  persons 
not  (Mirties  to  this  writ  of  error  asked  leave 
to  file  an  intervening  petition,  which  was 
denied.  Alter  a  hearing  before  a  master  in 
chancery  and  report  by  him,  a  decree  was 
entered  in  favor  of  defendants  in  error, 
granting  the  relief  prayed  for.  From  that 
decree  this  writ  of  error  was  sued  out. 

Jonas  R.  Harris,  a  farmer  residing  in 
L.RJk.l917F.  30 


said  county,  died  in  1910,  intestate,  leaving 
his  widow,  Mary  M.  Harris,  but  no  children 
or  descendants  of  children.  The  widow, 
Mary  M.  Harris,  received  from  his  estate 
approximately  $100,000,  partly  in  real 
estate  and  partly  in  personal  property. 
Shortly  after  his  death  she  made  a  will  pro- 
viding for  the  disposition  of  her  property, 
making  several  bequests  in  favor  of  certain 
intimate  personal  friends  who  were  not 
relatives,  but  leaving  most  of  her  property 
to  some  of  her  brothers  and  sisters,  nephews 
and  nieces.  About  this  time  certain  of  her 
relatives  went  to  defendants  in  error,  who 
are  attorneys  and  copartners,  to  consult 
with  reference  to  the  property  of  Mrs.  Harris 
and  ascertain  what  means  they  should  take 
to  obtain  a  share  for  themselves.  As  the  re- 
sult of  this  conference,  John  S.  Warner,  a 
brother  of  Mrs.  Harris,  for  himself  and  for 
John  Wamtr,  a  nephew  of  Mrs.  Harris, 
entered  into  a  written  contract  with  defend- 
ants in  error  whereby  the  latter  engaged  to 
render  all  legal  services  necessary  or  that 
might  be  required  in  controlling  or  advising 
with  Mrs.  Harris,  or  in  prosecuting  any  suit 
or  suits  for  the  appointment  of  a  con- 
servator for  Mrs.  Harris,  or  the  setting 
aside  of  her  will  or  any  other  legal  docu- 
ment, or  prosecuting  any  legal  proceeding 
that  mi^ht  be  necessary  to  secure  the  rights 
and  interests  of  said  John  S.  Warner  and 
John  Warner  in  and  to  Mrs.  Harris's  prop- 
erty, whether  such  proceeding  might  be 
taken  before  or  after  her  death,  the  com- 
pensation of  defendants  in  error  to  be  one 
third  of  whatever  might  be  thus  obtained 
from  the  estate  of  Mrs.  Harris  for  said  Jolm 
S.  Warner  and  John  Warner.  Thereafter, 
at  various  times,  a  sister,  Mrs.  Eliza  Davis, 
another  brother,  Ralph  Warner,  and  various 
nieces  and  nephews,  Florence  Sleeter,  A. 
Warner,  Henry  Warner,  and  Jacob  Warner, 
signed  similar  contracts  with  defendants  in 
error,  except  that  the  interest  assigned  by 
each  of  the  last-named  parties  was  one  fifth 
instead  of  one  third.  The  first  one  of  these 
contracts  was  dated  November  19,  1910. 
The  last  one  was  dated  November  22,  1910, 
though  Jacob  Warner's,  while  dated  Novem- 
ber 22d,  appeared  to  have  been  actually 
signed  by  him  two  or  three  weeks  later. 

On  November  25,  1910,  Mrs.  Harris, 
through  the  persuasion  and  advice  of  the 
defendants  in  error  and  others,  signed  a 
deed  of  trust  conveying  to  James  C.  Ham- 
mond all  her  property,  to  hold  in  trust  for 
her  benefit  during  her  lifetime  and  after  her 
death  for  the  use  of  John  S.  Warner  and 
other  brothers  and  sisters  and  of  certain 
nephews  and  nieces  and  two  persons  not 
related  to  her.  On  August  22,  1912,  John  S. 
Warner  and  his  wife  by  warranty  deed  con- 
veyed all  interest  in  the  real  estate  described 
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in  said  de«d  of  trust  to  defendants  in  error. 
Said  Warner  and  his  wife  also  on  the  same 
day  transferred  and  assigned  to  said  defend- 
ants in  error  by  another  document  all  their 
right,  title,  and  interest  in  and  to  all  the 
real  and  personal  property,  of  every  kind 
and  nature,  that  they  might  acquire  or  be- 
come entitled  to  under  said  deed  of  trust,  or 
which  said  John  S.  Warner  might  inherit 
from  Mary  M.  Harris.  John  S.  Warner 
died  prior  to  the  death  of  Mrs.  Harris,  leav- 
ing him  surviving  his  widow,  Mary  C. 
Warner,  and  two  sons,  Charles  H.  Warner 
and  John  C.  Warner,  all  three  of  whom 
thereafter  asked  leave  to  file  an  intervening 
petition  in  this  cause  for  the  purpose  of  de- 
fending their  interests  in  said  property 
claimed  by  defendants  in  error,  and  were  re- 
fused by  the  trial  court  the  right  so  to  do. 
On  November  21,  1910,  John  S.  Warner, 
Ralph  Warner,  and  John  M.  Davis  signed 
a  petition  to  the  county  court  of  Mc- 
Donough  county,  alleging  that  Mary  M. 
Harris  was  a  distracted  and  feeble-minded 
person,  who,  by  reason  of  her  unsoundness  of 
mind,  was  incapable  of  managing  and  caring 
for  her  estate,  and  praying  that  James  C. 
Hammond,  or  some  other  fit  person,  be  ap- 
pointed her  conservator.  It  appears  that 
the  defendants  in  error  were  the  attorneys 
who  prepared  this  petition  and  filed  the 
same  in  the  county  court.  Immediately 
after  notice  had  been  served  on  her  of  the 
filing  of  this  petition  Mrs.  Harris  consulted 
with  defendant  in  error  Flack  to  see  if 
the  contract  she  had  already  made  with 
James  C.  Hammond  with  reference  to  the 
care  and  management  of  the  property  would 
not  be  satisfactory  to  her  relatives.  At- 
torney Flack  told  her,  after  Seeing  the  con- 
tract, that  he  did  not  think  it  would  bo 
satisfactory,  but  that  he  thought  he  could 
prepare  a  document  that  would  be.  With 
the  assistance  of  Attorney  George  D.  Tunni- 
cliff  Flack  prepared  the  deed  of  trust  here 
in  question,  and  they  presented  it  to  Mrs. 
Harris  for  her  approval.  She  objected  to 
certain  parts,  and  other  conditions  were 
added.  After  these  changes  were  made  the 
evidence  shows  that  she,  with  reluctance, 
signed  and  acknowledged  the  deed  of  trust 
and  it  was  delivered  to  the  trustee,  James 
C.  Hammond.  On  February  4,  1911,  Mrs. 
Harris  served  notice  on  Hammond  that  she 
had  canceled  and  forever  terminated  said 
deed  of  trust  and  his  power  to  act  there- 
under. On  August  30,  1011,  she  executed  a 
paper,  wherein  she  stated  that  she  ratified 
in  full  the  authority  granted  to  said  trustee 
under  said  deed  of  trust,  and  annulled  the 
cancelation  instrument  of  February  4,  1911. 
The  said  deed  of  trust  provided  for  the  man- 
agement of  her  property  by  the  trustee  dur- 
ing her  lifetime,  the  income  to  be  used  for 
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her  care  and  the  payment  of  taxes  and  for 
certain  other  objects,  and  upon  her  death 
the  specified  cestuis  que  trust  were  to  be- 
come entitled  to  the  property  in  certain 
stated  proportions  or  amounts.  Most  of  the 
cestuis  were  the  same  persons  as  were  named 
as  legatees  under  her  will  and  codicil,  but 
the  amounts  received  by  several  of  them  un- 
der said  deed  of  trust  differed  from  the 
amounts  left  them  under  the  will  and  codi- 
cil. Lizzie  L.  Gibson,  Jesse  Matheny,  and 
the  children  of  Alfred  Warner  and  Jacob 
Warner,  who  are  among  the  parties  suing 
out  this  writ  of  error,  would  each  receive 
more  under  the  will  and  codicil  than  under 
the  deed  of  trust,  and,  as  we  understand 
the  record,  the  children  of  Eliza  Davis,  who 
has  died  since  she  entered  into  the  contract 
with  defendants  in  error,  would  also  receive 
more  under  the  will  than  under  the  deed  of 
trust. 

The  decree  in  this  case  finds  the  deed  of 
trust  from  Mrs.  Harris  to  James  C.  Ham- 
mond was  a  valid  and  binding  instrument, 
and  was  not  obtained  by  duress,  undue  in- 
fluence, or  fraudulent  representations,  as 
charged  in  the  answer  of  plaintiffs  in  error. 
It  further  found  that  under  said  deed  of 
trust  John  S.  Warner  became  a  beneficiarv 
to  the  extent  of  an  undivided  one  seventh  in 
said  trust  estate  in  both  real  and  personal 
property,  and  that  his  interest  in  said  real 
estate  had  been  conveyed  by  him  and  his 
wife  by  warranty  deed  to  defendants  in  er- 
ror, and  that  all  his  other  interests  under 
said  deed  of  trust  in  the  real  or  personal 
property  had  been  assigned  and  transferred 
by  him  and  his  wife  to  said  defendants  in  er- 
ror; that  upon  the  d^ath  of  said  Mary  M. 
Harris  the  beneficial  interest  created  by  said 
deed  of  trust  for  John  S.  Warner  vested, 
under  the  Statute  of  Uses,  in  defendants  in 
error;  that  plaintiff  in  error  Jacob  Warner, 
who  filed  the  cross  bill  herein,  became  en- 
titled to  one  forty-ninth  interest  in  the  prop- 
erty conveyed  by  said  deed  of  trust,  but  that 
said  interest  was  subject  to  the  contract  he 
executed  with  defendants  in  error,  which 
provided  that  they  should  be  entitled  to  one 
fifth  of  all  his  interest  derived  under  said 
deed  of  trust.  The  decree  further  found 
that  Ralph  Warner  obtained  an  undivided 
one  seventh  part  in  the  property  of  Mrs. 
Harris  under  said  deed  of  trust;  that  Alice 
Harris,  Delphine  Warner  Baker,  Mary 
Warner,  Harold  Warner,  and  Carl  Warner 
each  received  a  one  thirty-fifth  part  in  Mrs. 
Harris's  property,  and  John  Warner  an  un- 
divided one-seventh  part ;  that  Jeanotte  War- 
ner Simpson  received  an  undivided  one 
twenty-first  part,  and  Lizzie  Gibson  an  un- 
divided two  twenty-first  parts;  that  Arthur 
Warner,  Jacob  Warner,  Henry  Warner, 
Sherman   Warner,   Florence   Sleeter,   Anna 
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Bryan,  and  Adella  Smith  eaeh  received  a 
•one  forty-nintii  part;  that  Clara  Davis  Har- 
ris and  Thomas  M.  Davis  each  received  an 
undivided  one  thirty-fifth  part  in  the  said 
property,  and  Meredith  6.  Davis  an  undi- 
vided three  thirty-fifth  part.  The  decree 
iurther  found  that  the  interests  of  Ralph 
Warner,  Tliomas  M.  Davis,  Clara  Davis  Har- 
ris, Meredith  G.  Davis,  Florence  Sleeter, 
Henry  Warner,  Arthur  Warner,  and  Jacob 
Warner  were  each  subject  to  the  said  con- 
tracts conveying  a  one-fifth  part  of  their 
respective  interests  to  defendants  in  error, 
Charles  W.  Flack  and  John  C.  Lawyer;  and 
the  decree  further  found  that  the  real  es- 
tate in  question  covered  by  said  deed  of 
trust  should  be  partitioned  and  divided  in 
accordance  with  the  interests  so  found,  and 
that  the  trustee,  James  C.  Hammond,  should 
be  directed  to  distribute  the  personal  prop- 
erty in  his  possession  and  custody  and  held 
by  him  in  trust  under  said  deed  in  accord- 
ance with  said  interests.  The  decree  sets 
forth  the  interests  of  the  respective  own- 
ers, and  finds  that  the  shares  and  portions 
of  Ralph  Warner,  Clara  D.  Harris,  Thomas 
M.  Davis,  Meredith  G.  Davis,  Florence  Sleet- 
er,  Henry  Warner,.  Arthur  Warner,  and 
Jacob  Warner  are  caoh  subject  to  the  said 
contracts,  which  convey  and  assign  to  de- 
fendants in  error  the  undivided  one-fifth 
part  or  portion  of  the  respective  shares,  and 
said  interests  so  conveyed  and  assigned  are 
decreed  to  be  vested  In  said  defendants  in 
«rror. 

Plaihttflfs  in  error  coivtend  in  this  eoort 
tbst  the  deed  of  trust  was  invalid  because  it 
y9a.s  procured  through  undue  infinenee  and 
duress  frcMn  Mrs.  Harris.  They  further  con- 
tend that  defendants  in  error  are  estopped 
-from  setting  up  rights  under  the  said  deed 
of  trust  because  they  had  procured  a  peti- 
tion to  be  filed  in  the  county  court  of  said 
McDonough  county,  alleging  that  Mrs.  Har- 
ris was  of  unsound  mind.  The  conclusion 
that  we  have  reached  on  other  questions  in 
this  case  renders  it  unnecessary  for  us  to 
consider  or  decide  these  questions. 

The  contracts  by  which  the  defendants  in 
error  undertook  to  render  l^al  services  in 
controlling  or  advising  with  Mrs.  Harris  to 
prevent  her  from  disposing  of  her  property 
so  as  to  disinherit  John  8.  Warner  or  the 
other  relatives  who  signed  such  contrsicts, 
and  to  secure  to  them  certain  rights  and 
interests  in  her  property  before  her  death, 
were  all  contrary  to  public  policy.  Such 
contracts  fire  necessarily  secret  and  tend  to 
encourage  artifices  and  improper  attempts 
to  control  the  exercise  of  free  judgment 
and  will  of  owners  of  property  and  their 
right  to  dispose  of  it  according  to  their  own 
judgment.  Tliey  tend  to  interfere  with  the 
natural  rights  and  Interests  of  third  parties, 
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and  offer  an  incentive  to  exert,  for  a  money 
consideration,  undue  and  improper  influ- 
ences, and  therefore  are  contrary  to  sound 
morality,  and  calculated  to  be  prejudicial 
to  the  public  welfare.  1  Story,  £q.  Jur. 
13th  ed.  §  266;  2  Pom.  £q.  Jur.  3d  ed.  § 
931;  12  R.  C.  L.  231;  Chesterfield  v.  Jans- 
sen,  2  Ves.  Sr.  12&,  28  Eng.  Reprint,  82,  1 
Atk.  301,  26  Eng.  Reprint,  191,  18  Eng. 
Rul.  Cas.  289;  Menzies  v.  Menzies,  24  Eng. 
Rul.  Cas.  719,  765,  note.  The  trial  court 
therefore  erroneously  found  that  the  shares 
and  portions  of  Ralph  Warner,  Clara  D. 
Harris,  Thomas  M.  Davis,  Meredith  G.  Dav- 
is, Florence  Sleeter,  Henry  Warner,  Arthur 
W^arner,  and  Jacob  W^amer  under  said  deed 
of  trust  are  each  subject  to  said  contracts 
conveying  and  assigning  to  defendants  in 
error  the  undivided  one-fifth  part  of  said 
respective  shares,  and  erroneously  found 
that  said  one-fifth  interest,  under  said  con- 
tracts, was  vested  in  defendants  in  error. 

It  has  been  the  settled  practice  in  this 
state  that  where  a  transaction  is  tainted 
with  fraud  as  between  the  parties  to  it  the 
courts  will  not  assist  either,  but  will  leave 
them  in  the  position  in  which  it  finds  them. 
Miller  v.  Marckle,  21  111.  152;  Winston  v. 
McFarland,  22  111.  38;  Skeels  v.  PhilU]Ss, 
54  111.  309;  Compton  v.  Bunker  Hill  Bank, 
96  ni.  301,  36  Am.  Rep.  147;  Crichfield  v. 
Bermudez  Asphalt  Paving  Co.  174  111.  466, 
42  L.R.A.  347,  51  N.  E.  552.  This  is  a 
chancery  proceeding.  "In  general,  where 
parties  are  concerned  in  illegal  agreements 
or  other  transactions,  whether  they  are  mala 
prohibits  or  mala  in  se,  courts  of  equity, 
following  the  rule  of  law  as  to  participa- 
tors in  a  common  crime,  will  not,  at  present, 
interpose  to  grant  any  relief."  Miller  v. 
Marckle,  supra,  21  111.  154.  "It  is  a  prin- 
ciple of  equity  that  where  a  contract  is  il- 
legal, immoral,  or  against  public  policy,  or 
has  been  entered  into  through  fraud  or  to 
accomplish  any  fraudulent  purpose,  a  court 
of  equity  will  not,  at  the  suit  of  one  of  the 
parties,  a  particeps  doli,  while  the  agree- 
ment is  still  executory,  either  compel  its 
execution  or  decree  its  cancelation,  nor, 
after  it  has  been  executed,  set  it  aside,  and 
thus  restore  the  plaintiff  to  the  property 
or  other  interest  which  he  has  fraudulently 
or  illegally  transferred.  Equity  will  leave 
such  parties  exactly  in  the  position  in  ivhich 
they  have  placed  themselves,  refusing  sU 
affirmative  aid  to  any  of  the  participants. 
.  .  .  This  general  rule  applies  not  only  to 
the  original  parties  to  an  illegal,  immora\, 
or  fraudulent  transaction,  but  to  their  heirs 
and  to  all  parties  claiming  under  or  by  titl^ 
derived  from  them,  where  no  equitable 
rights  intervene  to  protect  .such  parties** 
10  R.  C.  L.  102.  As  to  when  and  under  what 
circumstances  courts  of  equity  will  relieve 
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either  of  the  parties  to  such  transactions, 
see  1  Story,  Eq.  Jur.  $§  299,  305,  inclusive, 
and  cases  there  cited. 

It  may  be  remarked  in  this  connection 
that  there  were  no  allegations  in  the  bill, 
and  no  proof  was  presented,  that  would  jus- 
tify making  this  proceeding  an  exception  to 
the  general  rule  that  equity  will  not  take 
jurisdiction  in  a  case  of  this  kind  to  give 
affirmative  relief  to  defendants  in  error  in 
executing  contracts  which  are  against  pub- 
lic policy.  This  is  plainly  a  bill  in  equity 
for  partition,  and  therefore  comes  within 
the  general  rule  just  laid  down;  but  wheth- 
er it  were  a  bill  in  equity  for  partition  or  a 
proceeding  under  the  statute  for  partition, 
under  the  rules  already  laid  down  no  relief 
could  be  granted  to  defendants  in  error. 

On  this  record  there  can  be  no  question 
that  defendants  in  error  were  not  induced 
to  enter  into  these  contracts  by  means  of 
any  fraud,  duress,  or  undue  influence,  but 
entered  into  them  voluntarily,  and,  indeed, 
were  active  in  promoting  their  execution, 
and  advised  and  practically  directed  the  se- 
curing of  the  deed  of  trust  from  Mary  M. 


Harris  in  attempting  to  carry  6ut  such  il- 
legal contracts.  This  being  ao,  as  to  those 
defendants  in  the  court  below  whose  inter- 
ests the  bill  alleged  and  decree  found  were 
subject  to  the  said  contracts  providing  for 
paying  to  defendants  in  error  a  certain 
proportion  of  the  interest  recovered  under 
such  contracts  by  their  advice  and  assist- 
ance the  bill  should  have  been  dismissed  for 
want  of  equity  and  for  lack  of  jurisdiction 
of  the  court  to  entertain  it  so  far  as  those 
interests  were  concerned. 

As  this  cause  must  be  reversed  as  to  that 
part  of  the  decree  which  gives  certain  inter- 
ests in  the  property  of  Mrs.  Harris  alleged 
to  have  been  acquired  by  defendants  in  er- 
ror through  said  contracts  for  legal  services,, 
it  is  unnecessary  for  us  to  consider  or  de- 
cide the  other  questions  raised  in  the  briefs. 

The  decree  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  harmony 
with  the  views  herein  expressed. 

Petition  for  rehearing  denied  June  6» 
1017. 


Annotadon — ^Validity  of  contract  to  iiiflaeBce»  by  apparently  ditmtercttod 
advice,  the  conduct  of  a  third  person  to  whom  the  pronusor  owes  no 
contractual  duty. 


It  will  be  observed  that  the  seope  of 
the  note  excludes  cases  involviBg  the 
validity  of  a  contract  by  a  servaat^  a^nt, 
or  employee  to  influence  the  action  or 
conduct  of  his  employer;  nor  are  cases 
included  which  involve  an  element  of 
frandi  other  than  that  involved  in  dtsin- 
genuous  advice  or  persuasion. 

The  note,  moreover,  is  confined  to  the 
validity  and  enforceability  of  the  eon- 
tract  itself,  and  is  not  concerned  with  the 
collateral  effects  of  the  performance 
thereof,  such  as  those  involved  in  the 
question  discussed  in  the  notes  to  Cross- 
man  V.  Keister,  8  L.R.A.(N.S.)  698,  and 
McDowell  V.  McDowell,  31  L.R.A.(N.S.) 
176,  as  to  whether  the  share  of  an  heir, 
devisee,  or  legatee  may  be  impressed 
with  a  constructive  trust  because  of  his 
fraud  in  frustrating  decedent's  inten- 
tion to  give  property  to  a  third  person; 
or  in  the  note  to  Winder  v.  Scholey,  33 
L.R.A.(N.S.)  996,  as  to  whether  a  con- 
structive trust  may  be  based  upon  an 
undertaking  to  hold,  for  the  benefit  of 
another,  property  received  through  a  de- 
vise or  inheritance,  where  no  actnal  tes- 
tamentary intention  has  been  frustrated. 

The  question  of  the  rights  and  reme- 
dies of  a  prior  beneficiary  where  the  in- 
jured had  been  induced  to  change  bene- 
L.R.A.1917F. 


I  ficiaries,  or  the  change  was  accomplished 
b3'  fraud  or  undue  influence,  is  consid- 
ered in  a  note  appended  to  Ryan  v.  Bos- 
ton Letter  Carriers'  Mut.  Ben.  Asso. 
L.R. A.1916C,  1130 ;  and  a  case  also  of  in- 
terest upon  this  point  is  that  of  Mitchell 
V.  Langley,  L.R.A.1916C,  1134,  passing 
upon  the  liability  of  a  person  for  dam- 
ages for  inducing  another  to  change  his 
beneficiary. 

It  is  a  general  rule  that  a  contract  is 
violative  of  public  policy  and  void  where 
its  purpose  is  to  secure  the  action  of  one 
of  the  parties  thereto  to  influence  and 
induce  a  third  person  imposing  confi- 
dence in  such  party  and  biBlieving  that 
he  is  disinterested,  to  do  or  refrain  from 
doing  some  act  or  thing  from  which  tht^ 
party  exerting  the  influence  or  persua- 
sion will  receive  some  benefit  or  advan- 
tage, unknown  to  the  person  whose  ac- 
tion is  thereby  secured.  In  addition  to 
Flack*  V.  Warneb,  ante,  46^  in  which 
the  foregoing  rule  is  applied  to  a 
contract  to  induce  a  third  person  to 
dispose  of  his  property  for  the  benefit  of 
promisors,  or  to  refrain  from  making  a 
will  which  would  disinherit  any  of  them, 
the  rule  was  also  applied  in  Warner  v. 
Flack  (1917)  278  HL  303,  116  N.  E.  197, 
which  involved  a  contract  by  a  brother 
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with  attorneys,  by  which  they  were  to 
induce  the  sister  to  refrain  from  making 
a  will  which  would  disinherit  such  broth- 
er. And  in  De  Boer  v.  Harmsen  (1902) 
131  Mich.  91,  90  N.  W.  1036,  the  rule  is 
declared  that  a  secret  contract  between 
heirs  by  which  one  of  the  heirs  is  to  in- 
duce the  ancestor  to  make  a  will,  or  to 
change  or  not  change  a  will  already 
made,  is  against  public  policy  and  void. 
In  Higgins  v.  Hill  (1887)  56  L.  T.  N.  S. 
(Eng.)  426,  it  is  held  that  a  contract  be- 
tween persons  having  expectation  of  re- 
ceiving benefits  from  the  will  of  another, 
to  divide  the  amount  they  received,  was 
illegal  if  the  purpose  was  to  exert  upon 
the  testator  an  nndue  influence,  but  [ 
otherwise  the  contract  was  valid.  ! 

The  rule  is  also  applied  to  agreeinents 
to  induce  a  third  person  to  enter  into  a 
contract  with  one  of  the  parties  to  the 
agreement.  It  was  so  applied  and  the 
•contracts  were  held  violative  of  public 
policy  and  void  in  the  following  cases: 

— Alpers  V.  Hunt  (1890)  86  OaL  78,  9 
L.R.A,  483,  21  Am.  St.  Rep.  17,  24  Pac. 
846,  a  contract  by  attorneys  to  pay  an- 
other a  certain  share  of  fees  received  in 
certain  litigation  for  the  latter's  influ- 
ence in  securing  their  employment  there- 
in ;  to  the  same  effect  is  Langdon  v.  Con- 
Un  (1903)  67  Neb.  243,  60  L.R.A.  429, 
108  Am.  St.  Rep.  643,  93  N.  W.  389,  2 
Ann.  Gas.  834; 

— BoUman  v.  Loomis  (1874)  41  Oonn. 
581,  contract  with  the  friend  and  adviser 


of  a  prospective  purchaser  of  property  to 
induce  the  latter  to  make  the  purchase; 

— Holcomb  V.  Weaver  (1884)  136 
Masa.  265,  contract  with  a  person  to 
recommend  the  other  party  thereto  to  a 
third  person,  and  to  secure  a  contract 
with  the  latter  for  the  erection  of  a 
building ; 

—Smith  V.  Rose  (1916)  192  Mo.  App. 
580, 184  S.  W.  910,  contract  with  palmist 
and  clairvoyant  to  advise  her  customers 
to  purchase  certain  property;' 

— Ridgely  v.  Keene  (1909)  134  App. 
Div.  647,  119  N.  Y.  Supp.  451,  contract 
with  publisher  of  oirctilar  letter  giving 
financial  advice,  by  which  he  was  to  ad- 
vise his  readers  to  purchase  certain 
shares  of  stock; 

—Simon  v.  Gariitz  (1911)  —  Ttt  Civ. 
App.  — ,  183  S.  W.  461,  contract  with 
person  to  use  his  influence  to  induce  an- 
other, with  whom  he  sustained  very  close 
and  confidential  relations,  to  purohase 
certain  property; 

In  Torpey  v.  Murray  (1904)  93  UiniL 
482,  101  N.  W.  609;  9  Cyo.  468,  the  rule 
is  declared  that  a  contract  is  void  which 
has  for  its  object  the  practice  of  a  decep-' 
tion  or  fraud  upon  a  third  party,  or  to 
take  advantage  of  confidential  relations 
with  him  for  the  purpose  of  drawing  him 
into  i  bargain  hy  which  the  party  under- 
taking to  use  his  influence  will  secretly 
receive  a  benefit  from  the  seller. 

A.  G.  S. 
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Food  —  Implied  warranty  by  wholeteler. 

1.  There  is  no  implied  warranty  by  a 
wholesaler  of  potatoes  purchased  by  a  re- 
tailer  that  they  are  in  fact  sound  if  their 
appearance  is  good.    • 

For   other  ca^es,  see  BaUt  IL   c,  in  Dig. 

1-62  N.  8. 
Same  —  statutory  prohibition  —  effect. 

2.  A  statute  making  the  sale  of  diseased 

Note.  —  As  to  implied  warranty  of  fit- 
ness upon  sale  of  food,  see  annotation  fol- 
lowing this  case,  post,  472. 

Various  specific  aspects  of  the  question 
as  to  the  effect  of  ignorance  or  mistake  on 
criminal  responsibility  are  treated  in  notes 
cited  in  L.R.A.  Indexes  to  Notes,  under  the 
titl^  ''Criminal  Law,*'  subtitle,  ''Effect  of 
ignorance,  mistake,  or  belief." 
L.R.A.1917F. 


food  a  criminal  offense  does  not  apply  to 
persons  innocently  selling  such  products, 
where  the  defects  are  latent,  and  not  known 
at  the  time  of  sale. 

For  other  cases y  see  Criminal  Law,  /.  a,  in 
Dig.  1-52  N.  S. 

(May  1,  1017.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Multnomah 
County  in  his  favor  in  part  only,  in  an 
action  brought  to  recover  the  purchase 
price  of  potatoes  sold  by  plaintiff  to  de- 
fendant.    Reversed. 

Statement  by  McBrlde,  Ch.  J. : 
This  is  an  action  to  recover  the  purchase 
price  of  100  sacks  of  potatoes  sold  to  the  de- 
fendant at  the  agreed  price  of  $1.13  a  sack. 
The  answer  admits  the  sale  and  delivery  of 
the  goods,  but  alleges  that  both  the  plain- 
tiff and  defendant  are  dealers  engaged  in 
selling  fruit  and  vegetables;  that  the 
potatoes  were  sold  to  defendant  for  the  pur- 
pose of  resale  as  food   to    the    citizens   of 
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Portland;  that  the  potatoes  were  infected 
with  dry  rot  and  unfit  for  food,  a  fact  of 
which  defendant  was  ignorant  when  he 
purchased  them,  and  that  they  were  in- 
spected by  the  food  inspector  of  the  city 
of  Portland  and  found  to  be  unfit  for 
human  food  and  condemned;  that  the  por- 
tion which  defendant  had  sold  was  returned 
to  him  and  he  was  compelled  to  mal^e  good 
the  purchase  price  to  his  customers;  and 
that  the  quantity  remaining  on  hand  was 
sold  for  $18.50  for  hog  feed.  The  case  being 
put  at  issue  by  appropriate  denials,  the 
court  made  the  following  findings  of  fact: 
*'{l)  That  on  or  about  the  23d  day  of  May, 
1916,  at  Portland,  Multnomah  county, 
Oregon,  the  plaintiff  sold  and  delivered  to 
defendant,  at  his  special  instance  and  re- 
quest, 100  sacks  of  potatoes,  at  the  agreed 
price  of  $1.13  per  sack,  for  the  purpose  of 
use  as  human  food;  (2)  that  the  contract 
sale  price  of  100  sacks  of  potatoes  based 
on  the  agreed  price  of  $1.13  per  sack 
amounted  in  the  aggregate  to  $113,  no  part 
of  which  has  been  paid;  (3)  that  said 
potatoes  so  sold  and  delivered  were  affected 
by  the  disease  known  as  'fusarium  wilt'  or 
dry  rot,  and  by  reason  thereof  were  unfit 
for  human  food;  (4)  that  said  defect  was 
not  apparent  upon  casual  inspection,  but 
became  apparent  only  upon  cutting  or 
cooking  said  potatoes,  and  was  no^  dis- 
covered until  after  said  sale  and  delivery; 
(5)  that  about  ^ve  days  after  said  sale  and 
delivery  said  potatoes  were  condemned  by 
the  market  inspector  of  the  city  of  Port- 
land, Oregon,  and  by  the  inspector  of  the 
state  horticultural  bureau  of  the  state  of 
Oregon,  as  being  affected  with  fusarium 
wilt  or  dry  rot  and  imfit  for  human  food, 
notice  thereof  being  given  by  said  officers  to 
both  plaintiff  and  defendant;  (6)  that 
said  defendant  prior  to  such  condemnation 
had  sold  30  sacks  of  said  potatoes  for  pur- 
poses of  human  food;  that  all  but  a  few 
sacks  of  said  potatoes  so  sold  were  returned 
to  defendant  by  his  customers  as  unfit  for 
human  food,  and  the  purchase  price  refund- 
ed by  defendant  to  such  customers ;  ( 7 )  that 
the  condemned  potatoes  and  the  potatoes 
returned  to  defendant  were,  by  permission 
of  said  inspectors,  sold  as  hog  feed;  that 
the  total  sum  realized  by  defendant  from 
such  sale  and  from  those  not  returned  to 
him  was  $31." 

As  a  conclusion  of  law  the  court  found 
that  there  was  an  implied  warranty  that 
the  potatoes  were  fit  for  human  food  and 
that  plaintiff  was  entitled  to  judgment  for 
only  $31,  the  price  received  for  potatoes 
sold  to  customers  and  not  returned  plus  the 
amount  received  for  those  sold  for  hog 
feed.  There  was  a  judgment  for  plaintiff 
L.R.A.1917F. 


I  upon    these    findings    for  the  sum  of  $31^ 
I  from  which  he  appeals. 

Mr.  Charles  M.  Hodges,  for  appellant: 

Upon  the  sale  of  merchandise  the  seller 
does  not  become  responsible  for  the  quality 
of  the  article  sold,  unless  he  expressly  war- 
ranted the  quality  or  made  some  false  and 
fraudulent  representations  in  regard  to  it. 

Morse  v.  Union  Stock  Yards  Co,  21  Or. 
291,  14  L.R.A.  157,  28  Pac,  2 ;  Parkinson  v. 
Lee,  2  East,  320,  102  Eng.  Reprint,  389,  0 
Revised  Rep.  429;  Farren  v,  Dameron,  00 
Md.  323,  105  Am.  St.  Rep.  297,  58  Atl.  367 ; 
Goad  V.  Johnson,  6  Heisk.  340;  Rinschler 
V.  Jeliffe,  9  Daly,  471;  Tomlinson  v.  Armour 
&  Co.  74  N.  J.  L.  274,  65  Atl.  883 ;  Howard 
V.  Emerson,  110  Mass.  321,  14  Am.  Rep. 
608;  Nelson  v.  Armour  Packing  Co.  76  Ark. 
352,  90  S.  W.  288,  6  Ann.  Cas.  237;  Julian 
V.  Laubenberger,  16  Misc.  646,  38  N.  Y. 
Supp./1052. 

Messrs.  Johnson  &  Mathews,  for  re- 
spondent : 

There  was  an  implied  warranty  that  the 
potatoes  were  reasonably  fit  for  human 
food. 

Kitchin  v.  Or^on  Nursery  Co.  65  Or.  20, 
130  Pac.  408,  1133,  132  Pac.  956;  Morse  v. 
Union  Stockyards  Co.  21  Or.  289,  14  L.R«\. 
157,  28  Pac.  2. 

Defendant  was  entitled  to  his  damages. 

Kitchin  v.  Oregon  Nursery  Co.  supra. 

An  illegal  contract,  or  one  contrary  to 
public  policy  of  this  state  as  declared  by 
law,  will  not  be  enforced  by  the  courts. 

Hirschfeld  v.  McCullagh,  64  Or.  502,  127 
Pac.  541,  130  Pac.  1131;  Jackson  v.  Baker, 
48  Or.  155,  85  Pac.  512;  Cullison  v.  Down- 
ing, 42  Or.  377,  71  Pac.  70;  Ah  Doon  v. 
Smith,  26  Or.  89,  34  Pac.   1093. 

McBrlde,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

There  is  but  one  question  in  this  case, 
namely,  whether  there  is  any  implied  war- 
ranty of  the  quality  of  the  goods  sold  under 
the  circumstances  disclosed  here,  no  actual 
warranty  being  pleaded  or  proved.  So  far 
as  the  quality  of  goods  purchased  is  con- 
cerned, the  rule  of  caveat  emptor  usually 
applies,  unless  there  n  deceit  or  misrepre* 
sentation,  which  is  not  the  case  here.  The 
external  appearance  of  the  potatoes  indi- 
cated soundness  and  good  quality.  It  was 
only  when  they  were  sliced  for  cooking  that 
the  defect  became  visible,  and  there  is 
nothing  in  the  evidence  indicating  that 
plaintiff  knew  of  their  unsoundness.  The 
defendant  testified:  "Tliey  looked  pretty 
good;  they  looked  pretty  nice  from  looking^ 
at  them."  So  the  case  simmers  down  to 
this:  The  plaintiff  sold  the  potatoes  to  de- 
fendant   and    defendant    purchased    t]tem> 
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each  eupposing  them  to  be  sound  and  hav- 
ing reason  to  believe  they  were  so.  There 
is  authority  for  the  holding  that,  where 
provisions  are  sold  to  a  customer  at  retail 
for  immediate  use,  there  is  an  implied  war- 
ranty that  they  are  reasonably  fit  for  food. 
Benjamin  on  Sales,  7th  ed.  p.  661,  and  cases 
there  cited.  But  in  sales  to  dealers  the  rule 
is  different.  In  such  instances  the  rule  of 
«'aveat  emptor  is  applied.  Howard  v. 
Emerson,  110  Mass.  320,  14  Am.  Rep.  608; 
Wiedeman  v.  Keller,  171  111.  03,  49  N.  E. 
210;  Giroux  v<  Stedman,  145  Mass.  439, 
1  Am.  St.  Rep.  472,  14  N.  E.  638;  Ryder  v. 
Neitge,  21  Minn.  70;  Moses  v.  Mead,  1 
Denio,  378,  43  Am.  Dec.  676;  Warren  v. 
Buck,  71  Vt.  44,  76  Am.  St.  Rep.  754,  42 
AtL  979;  Hanson  v.  Hartse^  70  Minn.  282, 
68  Am.  St.  Rep.  527,  73  N.  W.  163; 
Humphreys  v.  Comline,  8  Blackf.  516.  The 
case  of  Howard  v.  Emerson,  supra,  is  typi- 
cal of  all  those  above  cited.  In  that  case 
Howard,  a  farmer,  had  sold  to  Emerson,  a 
butcher  and  dealer  in  provisions,  a  cow 
which  Emerson  purchased  for  the  purpose 
of  butchering  and  retailing  to  his  custom- 
ers. The  flesh  was  found  unfit  for  food,  and 
tlie  purchaser  refused  to  pay  for  her,  and 
suit  was  brought  to  recover  the  purchase 
price.  The  court  said:  ''The  general  rule 
of  the  common  law  is  that,  upon  a  sale  of 
goods,  if  there  is  no  express  warranty  of 
the  quality  of  the  goods  sold,  and  no  fraud, 
the  maxim,  caveat  emptor,  applies,  and  no 
warranty  is  implied  by  law.  Winsor  v. 
Lombard,  18  Pick.  57;  Mixer  v.  Coburn,  11 
Met.  569,  45  Am.  Dec.  230;  French  v.  Vin- 
ing,  102  Mass.  132,  3  Am.  Rep.  440.  The 
defendants  contend  that  when  articles  of 
food  are  sold  for  immediate  domestic  use, 
there  is  an  implied  warranty  or  representa- 
tion that  they  are  sound  and  fit  for  food, 
and  that  the  case  at  bar  falls  within  thiB 
exception  to  the  general  rule.  Van  Brack- 
Itn  V.  Fonda,  12  Johns,  468,  7  Am.  Dec.  339. 
But  we  think  that  this  exception,  if  estab- 
lished, does  not  extend  beyond  the  case  of 
a  dealer  who  sells  {Mrovisions  directly  to  the 
consumer  for  domestic  use.  In  such  cases 
it  may  be  reasonable  to  infer  a  tacit  under- 
standing, which  enters  into  the  contract, 
that  the  provisions  are  sound.  The  relation 
of  the  buyer  to  the  seller  and  the  circum- 
stances of  the  sale  may  raise  the  presump- 
tion that  the  seller  impliedly  represents 
them  to  be  sound.  But  the  same  reasons 
are  not  applicable  to  the  case  of  one  dealer 
selling  to  another  dealer;  and  we  think  the 
rule  is  settled  that  in  the  sale  of  provisions, 
in  the  course  of  general  commercial  trans- 
actions, the  maxim  caveat  emptor  applies, 
and  there  is  no  implied  warranty  or  repre- 
sentation of  quality  or  fitness.  Emerson  v. 
Brigham,  10  Mass.  197,  6  Am.  Dec.  109; 
L.R.A.1917F. 


Winsor  v.  Lombard,  U8  Pick.  57;  Hart  v 
W^right,  17  Wend.  267;  Wright  v.  Hart,  18 
Wend.  449;  Moses  v.  Mead,  1  Denio,  378, 
43  Am.  Dec.  676;  Burnby  v.  BoUett,  16 
Mees.  &  W.  644,  163  Eng.  Reprint,  1348,  17 
L.  J.  Exch.  N.  S.  190,  11  Jur.  827.  In  the 
case  at  bar,  the  plaintiff  was  a  farmer  and 
the  defendants  were  butchers  and  dealers  in 
provisions  .  .  .  for  immediate  use  aa 
food.  The  fact  that  the  plaintiff  knew  the 
purpose  for  which  the  defendants  purchased 
the  cow  would  not  render  him  liable,  upon 
an  implied  warranty,  for  unknown  defects 
which  made  her  unfit  for  that  purpose.  A 
warranty  of  fitness  may  be  implied  in  con- 
tracts to  manufacture  or  in  executory  con- 
tracts to  sell,  but  it  is  not  implied  in  exe- 
cuted sales  of  specific  chattels.  Chandelor 
V.  Lopus,  1  Smith  Lead.  Cas.  5th  Am.  ed. 
238,  and  notes." 

The  cases  last  above  cited  seem  to  settle 
the  law  against  the  contention  of  defendant 
in  the  instant  case. 

Counsel  for  defendant  cite  Morse  v. 
Union  Stockyard  Co.  21  Or.  289,  14  L.R.A, 
157,  28  Pao.  2,  and  Kitchin  v.  Oregon 
Nursery  Co.  65  Or.  20,  130  Pac.  408,  1133, 
132  Pac.  966,  as  holding  a  contrary  view, 
but,  when  properly  analyzed,  it  will  appear 
that  this  contention  is  unfounded.  In  the 
former  oase  the  buyer  requested  the  seller 
to  send  him  two  carloads  of  "good  beef 
cattle."  The  seller  shipped  him  two  car- 
loads of  cattle  unfit  for  beef.  Where  articled 
of  a  particular  description  are  ordered, 
there  is  an  implied  warranty  that  those 
furnished  answer  that  description,  and 
that  ia  what  the  holding  in  the  case  cited 
amounts  to.  If  A  requests  B  to  send  him  a 
herd  of  cows  for  milking  purposes,  and  B 
sends  him  a  herd  of  Hereford  steers  fit  only 
for  beef,  it  stands  to  reason  that  he  should 
not  recover  for  the  price  of  cows.  Whether 
we  treat  the  case  as  a  breach  of  an  implied 
warranty  or  a  failure  to  perform,  the  result 
is  the  same.  In  such  a  case  there  is  prima 
facie  evidence  of  fraud  on  the  part  of  the 
seller.  The  fitness  of  the  cattle  for  beef 
could  be  known  to  the  seller  upon  inspec- 
tion of  the  cattle  before  he  shipped  then, 
and  could  not  be  known  to  the  buyer  if,  as  in 
the  case  cited,  he  resided  at  a  distance,  until 
they  were  received.  Under  these  circum- 
stances, and  where  the  Imyer  paid  for  the 
cattle  before  he  received  them,  relying  npon 
the  judgment  and  good  faith  of  the  seller  as 
to  their  quality,  the  court  very  properly  held 
that  he  could  recover  damages.  Here  there 
was  no  stipulation  as  to  quality,  and  no  bad 
faith  on  the  part  of  the  seller,  who  believed, 
and  had  a  right  to  believe,  that  the  potatoes 
sold  were  sound  and  free  from  disease.  In 
the  case  of  Kitchin  v.  Oregon  Nursery  Co. 
suprii,  the  statement  of  the  case  in  the  opin-, 
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ion  iB  not  full,  but  an  inspection  of  the 
record  shows  the  complaint  alleged  that 
plaintiff  was  induced  to  purchase  by  reason 
of  certain  advertisements  put  out  by  de- ! 
fendant  to  the  effect  that  it  dealt  only  in 
'^reliable  nursery  stock,"  and  that  all  trees 
grown  by  it  were  strong,  yigorous,  healthy 
trees,  whereas  the  trees  furnished  were  not 
such,  and  that  defendant  knew  they  were 
not.  There  was  an  element  of  fraud  and 
misrepresentation  charged  in  that  case 
which  is  entirely  lacking  here.  Mr.  Justice 
Eakin,  in  discussing  the  doctrine  of  im> 
plied  warranty  by  reason  of  an  article 
being  ordered  for  a  particular  purpose,  ex- 
pressly waives  its  application  to  the  case 
there  under  consideration:  "The  principal 
contention  of  plaintiff  is  as  to  the  liability 
of  defendant  upon  its  implied  warranty  that 
the  articles  sold  shall  be  suitable  for  the 
purposes  to  which  they  are  to  be  applied. 
This  rule  is  well  recognizied  by  this  court. 
Gold  Ridge  Min.  Co.  v.  Tallmadge,  44  Or. 
34,  102  Am.  St.  Rep.  602,  74  Pac.  325;  Lenz 
V.  Blake,  44  Or.  573,  76  Pac.  857 ;  Mine  Sup- 
ply Co.  V.  Columbia  Min.  Co.  48  Or.  395,  80 
Pac.  700.  However,  in  t^is  case  it  is  not 
necessary  to  apply  the  rule  because  the 
plaintiff  is  not  only  contending  that  the 
trees  were  not  suitable  for  the  use  to  which 
they  were  to  be  applied,  but  that  the  trees 
w*ere  not  sound.  Defendant  admits  that  it 
is  bound  by  an  implied  warranty  to  that  ex- 
tent, namely,  that  the  trees  were  sound  and 
healthy,  and  the  testimony  strongly  tended 
to  establish  the  fact  that  the  trees  were  not 
sound,  but  were  unhealthy  trees,  having  an 
inherent  defect  which  caused  them  to  die." 
It  may  also  be  added  in  that  case  the  de- 
fendant  was   a   large   grower   of   nursery 


stock,  selling  the  same  at  wholesale  to 
dealers  as  well  as  at  retail,  and  might  well 
be  included  within  the  reasoning  of  that  line 
of  cases  which  hold  that  there  is  an  implied 
warranty  by  the  manufacturer  of  articles 
that  they  are  free  from  latent  defects,  but 
it  is  not  necessary  to  consider  that  phase  of 
the  question  in  the  case  at  bar. 

Another  suggestion  of  counsel  for  defend- 
ant is  that  no  recovery  can  be  had  because 
the  contract  is  illegal,  in  that  it  was  in 
violation  of  §  2227,  L.  O.  L.,  which  makes 
the  sale  of  diseased  food  a  criminal  offense; 
but  we  do  not  think  it  was  the  intent  of  that 
section  to  punish  persons  innocently  selling 
diseased  food  products  where  the  defects  are 
latent  and  not  known  at  the  time  of  tiie 
sale.  In  the  sale  of  liquor  to  minors  and 
like  offenses  it  has  been  held  that  ignorance 
of  the  age  of  the  purchaser  is  no  defense  to 
a  prosecution  for  such  sale:  but  this  rule 
arises  from  the  theory  that  dealing  in  such 
merchandise  is  at  best  an  authorized  nui- 
sance in  which  the  dealer  must  engage  at  his 
peril.  On  the  contrary,  the  sale  of  food  is  a 
business  beneficial  to  the  community,  and 
one  that  should  be  encouraged,  and  a  dealer 
will  not  be  held  to  have  violated  a  law 
against  selling  diseased  food  unless  the  per- 
nicious character  of  such  food  was  known 
to  him  or  he  disregarded  such  obvious  pre- 
cautions in  inspecting  it  as  would  be  equiva- 
lent to  such  intent,  which  is  not  the  case 
here. 

There  is  neither  pleading,  finding,  nor 
testimony  to  sustain  the  judgment  rendered 
in  this  case,  and  the  judgment  of  the  Circuit 
Court  will  be  reversed,  and  one  entered  here 
in  accordance  with  the  prayer  of  the  com- 
plaint. 
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This  note  supplements  notes  on  the 
same  subject  appended  to  McQuaid  v. 
Boss,  22  L.R.A.  195,  and  Farrell  v.  Man- 
hattan Market  Co.  16  L.R.A.(N.S.)  884. 

As  to  the  liability  of  manufacturer, 
packer,  or  vendor  to  persons  not  in  priv- 
ity of  contract,  for  injury  from  defects 
in  articles  sold,  see  notes  appended  to 
Tomlinson  v.  Armour  &  Co.  19  L.R.A. 
(N.S.)  923,  and  Mazetti  v.  Armour  &  Co. 
48  L.R.A.(N.S.)  213;  L.R.A.1916B,  879; 
and  as  to  liability  for  serving  unfit  food, 
see  notes  appended  to  Doyle  v.  Fuerst  & 
Kraemer,  40  L.R.A.(N.S.)  480,  and  Mer- 
rill v.  Hodson,  L.R.A.1915B,  481.  Specif- 
ically, as  to  implied  warranty  of  fitness 
of  animals  sold  for  slaughter,  see  note  to 
Zielinski  v.  Potter,  L.R.A.1917D,  822. 

Food  for  mamkiiid. 

The  late  cases  on  the  subject  are  to 
L.R.A.1917F. 


the  effect  that  a  sale  of  an  article  for 
food  raises  an  implied  warranty  that  the 
article  is  fit  for  food,  and  is  not  in  an 
unmerchantable  condition  or  in  a  condi- 
tion rendering  it  dangerous  to  be  used 
for  food: 

— Thompson  v.  0.  A.  Grimshaw  Grain 
Co.  (1914)  113  Ark.  169,  167  S.  W.  699, 
holding  that  on  a  sale  of  com  by  the  car 
without  opportunity  for  inspection,  there 
is  an  implied  warranty  that  the  corn  is 
reasonably  fit  for  use; 

— Southern  Produce  Co.  v.  Oteri 
(1910)  94  Ark.  318, 126  S.  W.  1065,  hold- 
ing that  a  sale  of  a  car  of  bananas 
through  a  broker,  to  be  shipped  to  the 
purchaser  some  distance  away,  raises  an 
implied  warranty  that  the  bananas  are 
in  a  condition  to  stand  such  shipment 
and  arrive  in  merchantable  condition; 
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— Pfoh  V.  Porter  (1913)  23  OaL  App.  | 
59,  137  Pae.  44,  holding  that  a  sale  of 
grapes  on  the  vine  before  they  arc  ripe^ 
where  sold  for  table  use,  raises  an  im- 
plied warranty  that  they  will  be  good, 
merchantable  grapes.  Compare  with 
Carpenter  v.  Giogan  (1912)  18  CaL  App. 
505,  123  Pae.  538,  holding  that  the  sale 
of  a  crop  of  olives  then  growing  does  not 
raise  an  implied  warranty  that  they  shall 
be  fit  for  pickling  purposes,  although  the 
contract  provides  that  they  shall  be 
packed  in  a  careful  manner  for  pickling 
purposes,  with  the  exception  of  a*  small 
quantity,  which  shall  be  delivered  to  be 
made  into  oil.  In  this  case  the  olives 
delivered  were  apparently  merchantable, 
but  were  not  of  a  size  and  ripeness  nec- 
essary for  pickling  purposes; 

— ^J.  D.  Best  Mercantile  Co.  v.  Brewer 
(1911)  60  Colo.  465,  115  Pac.  726,  hold- 
ing that  on  a  sale  of  storage  eggs  as 
May  eggs,  Uiere  is  an  implied  warranty 
that  the  egss  are  what  is  known  as  May 
eggs,  and  that  they  are  of  that  quality; 

—Sloan  V.  F.  W.  Woolworth  Co. 
(1915)  193  DL  App.  620,  holding  that 
there  is  an  implied  warranty  that  canned 
herring  is  fit  for  food  where  sold  by  a 
retail  dealer  for  immediate  use; 

— Chapman  v.  Roggenkamp  (1913)  18B 
HL  App.  117,  holding  that  there  is  an 
implied  warranty  that  canned  peas  are 
fit  for  consumption  when  sold  by  a  re- 
tail dealer  for  immediate  use.  In  this 
ease  the  goods  were  kept  by  the  buyer 
several  days  before  the  can  was  opened, 
and  the  foregoing  rule  was  applied  with* 
out  comment  on  this  point; 

—Parks  V.  0.  C.  Yost  Pie  Co.  (1914) 
93  Kan.  334,  L.R.A.1915C,  179,  144  Pac. 
202,  7  N.  C.  C.  A.  100,  holding  that  there 
is  an  implied  warranty  that  pie  sold  by 
a  dealer  to  the  consumer  for  immediate 
use  is  fit  for  food; 

— Inter-State  Grocer  Co.  v.  Geofg^ 
William  Bentley  Co.  (1912)  214  Iffaas. 
227,  101  N.  E.  147,  holding  that  upon  the 
sale  of  canned  goods  by  their  name  or 
description  there  is  an  implied  condition 
that  the  goods  shall  be  merchantable  un* 
der  that  name,  and  this  is  true  where 
the  sale  is  to  a  wholesaler  for  resale,  and 
without  reference  to  whether  or  not  the 
seller  is  a  manufacturer  or  packer.  Com- 
pare with  Farrell  v.  Manhattan  Market 
Co.  (1908)  198  Mass.  271,  16  L.R.A. 
(N.S.)  884, 126  Am.  St.  Rep.  436,  84  N. 
E.  481,  16  Ann.  Cas.  1076,  21  Am.  Neg, 
Rep.  142,  infra; 

— Pentland  v.  Jacobson  (1915)  189 
Mich.  339,  155  K.  W.  468,  holding  that 
under  a  statute  providing  that  an  ex- 
press warranty  or  condition  does  not 
L.R.A.1917F. 


negative  a  warranty  or  condition  im- 
plied thereunder,  unless  inconsistent 
therewith,  there  may  be  an  implied  war- 
ranty as  to  the  condition  of  potatoes, 
where  there  is  no  express  warranty  in 
that  regard; 

—Wolverine  Spiee  Co.  v.  Fallas  (1914) 
182  Mich.  361,  148  N.  W.  701,  holding 
that  on  a  sale  by  a  canning"  company  of 
canned  goods  to  a  jobber  for  resale,  there 
is  an  implied  warranty  that  the  goods  are 
fit  for  food ; 

—Cook  V.  Darling  (1910)  160  Mich. 
475,  125  N.  W.  411,  holding  that  where 
goods  are  sold  by  a  wholesaler  or  manu- 
facttrel-  to  a  retail  dealer  to  be  resold 
for  family  consumption,  there  is  an  im- 
plied warranty  that  the  goods  are  fit  for 
food; 

— Dulaney  v.  Jones  (1911)  100  Misa. 
836,  57  So.  225,  distinguishing' between 
the  sale  of  food  for  human  beings  and 
for  animals; 

—Glasgow  Mill.  Co.  v.  Burgher  (1906) 
122  Mo.  App.  14,  97  S.  W.  960,  holding 
that  a  miller  impliedly  warrants  that 
flour  he' sells  is  merchantable; 

— Neil  V.  Cunningham  Store  Co.  (1910) 
149  Mo.  App.  53,  130  S.  W.  503,  holding 
that  there  is  an  implied  warranty  that 
corn  is  sound  and  merchantable  where  it 
is  sold  by  the  car  to  be  shipped  to  the 
purchaser ; 

—Stewart  v.  M.  N.  Voll  &  Son  (1911) 
81  N.  J.  L.  323,  79  Atl.  1041,  holding 
that  on  a  sale  of  potatoes  by  the  sack,^ 
although  they  are  inspected  by  the  buy- 
er, there  is  nevertheless  an  implied  war* 
ranty  that  the  potatoes  are  free  from  a 
hidden  defect  rendering  them  worthless 
for  food  within  a  short  time; 

—Leahy  v.  Essex  Co.  (1914)  164  App. 
Div.  903,  148  N.  Y.  Supp.  1063,  holding 
that  there  is  an  implied  warranty  that 
pie  sold  for  food  is  fit  for  that  purpose; 

—Race  V.  Krum  (1914)  162  App.  Div. 
911,  146  N.  y.  Supp.  197.  affirmed  in 
(1914)  163  App.  Div.  924,  147  N.  Y. 
Supp.  818,  holding  that  there  is  an  im- 
plied warranty  that  ice  cream  sold  in  an 
ice-eream  parlor  or  drug  store  is  fit  for 
food; 

— ^Standard  Mill.  Ck>.  v.  De  Pass 
(1913)  154  App.  Div.  525,  139  N.  Y. 
Supp.  611,  affirmed  in  (1915)  214  N.  Y. 
638,  108  N.  E.  1108,  holding  that  a  sale 
of  rice  without  opportunity  for  inspec- 
tion raises  an  implied  warranty  that  the 
nee  is  merchantable; 

— ^Plnmb  V.  J.  W.  Hallaner  &  Sons  Co. 
(1911)  146  App.  Div.  20,  130  N.  Y. 
Supp.  147,  holding  that  a  sale  of  apples 
by  the  carload  without  opportunity  for 
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inspection  raises  an  implied  warranty 
that  the  apples  are  merchantable; 

— ^Lexington  Grocery  Co.  v.  Vemay 
<1914)  167  N.  0.  427,  83  S.  E.  567,  hold- 
ing that  a  sale  by  the  carload  of  beans 
•of  a  certain  kind,  to  be  used  for  food, 
raises  an  implied  warranty  that  the 
beans  are  fit  and  capable  of  being  used 
for  food; 

— Grocers'  Wholesale  Co.  v.  Bostock 
(1910)  22  Out.  L.  Bep.  130,  holding  that 
on  a  sale  of  canned  fish  for  food,  ex- 
pressly warranted  to  be  free  from  blown, 
burst,  dry,  and  leaks,  there  is  an  implied 
warranty  that  the  goods  are  fit  for  food. 

It  has  been  held  that  a  bottler  of  a 
beverage  made  by  another  does  not  im- 
pliedly warrant  to  the  ultimate  consumer 
that  a  bottle  of  the  beverage  contains  no 
injurious,  harmful,  or  deleterious  sub- 
stance, and  hence  he  is  not  liable  on  the 
ground  of  implied  warranty  where  the 
goods  are  not  fit  for  use.  Crigger  v. 
Coca-Cola  Bottling  Co.  (1915)  132  Tenn. 
545,  L.R.A.1916B,  877,  179  S.  W.  165, 
Ann.  Cas.  1917B,  572,  11  N.  C.  C.  A. 
359. 

In  some  jurisdictions  the  doctrine  of 
implied  warranty  on  the  sale  of  an  arti- 
cle for  food  only  applies  where  the  cir- 
cumstances of  the  sale  indicate  that  the 
buyer,  in  making  the  purchase,  relied 
upon  the  skill  or  knowledge  of  the  seller 
in  selecting  the  article: 

—Jackson  v.  Watson  [1909]  2  K.  B. 
(Eng.)  193,  3  B.  R.  C.  182,  78  L.  J.  K. 
B.  N.  S.  587,  100  L.  T.  N.  S.  799,  25 
Times  L.  R.  454,  53  Sol.  Jo.  447, 16  Ann. 
Cas.  492,  holding  that  upon  a  sale  by  re- 
tail dealer  to  a  customer  of  canned  fish, 
there  is  an  implied  warranty  that  the 
fish  is  fit  for  food,  where  the  circum- 
stances show  that  the  buyer  relied  upon 
the  seller's  skill  and  judgment  as  to  the 
article  being  fit  for  food; 

—Gearing  v.  Berkson  (1916)  223  MaoB. 
257,  L.R.A.1916D,  1006,  111  N.  E.  785, 
holding  that,  under  a  statute  providing 
in  effect  that  there  is  no  implied  war- 
ranty as  to  quality  or  fitness  for  any 
particular  purpose  of  goods  sold,  except 
where  the  buyer  expressly  or  by  neces- 
sary implication  makes  known  to  the 
seller  the  particular  purpose  for  which 
the  goods  are  required,  and  relies  upon 
the  seller's  skill  and  judgment  in  this 
regard,  where  the  purchaser  of  meat 
leaves  to  the  seller  the  selection  of  the 
meat  and  pays  therefor  the  current  price 
for  sound,  wholesome  meat,  there  is  an 
implied  warranty  that  the  meat  is  fit  for 
food. 

In  this  regard  it  has  been  held  that 

there  is  no  implied  warranty  that  a  fowl 
L.R.A.1917F. 


was  fit  to  eat  unless  the  purchaser 
bought  it  under  circumstances  indicating 
to  the  seller  that  the  purchase  was  made 
in  reliance  upon  his  skill  and  judgment. 
Such  an  inference  does  not  arise  where 
the  purchaser  selects  the  fowl  from  a 
bargain  counter.  Farrell  v.  Manhattan 
Market  Co.  (1908)  198  Mass.  271,  15 
L.R.A.(N.S.)  884,  126  Am.  St.  Rep.  436, 
84  N.  E.  481, 15  Ann.  Cas.  1076,  21  Am. 
Neg.  B^.  142. 

—effect  of  loeal  «b«s«. 

It  is  permissible  to  show  that  on  a 
sale  of  meat  by  a  market  salesman  to  a 
butcher,  it  was  the  practice  to  sell  with- 
out express  or  implied  warranty.  Coin- 
tat  V.  Myham  [1914]  W.  N.  (Eng.)  46, 
84  L.  J.  K.  B.  N.  S.  2253,  110  L.  T.  N.  S. 
749,  30  Times  L.  R.  282,  78  J.  P.  193, 12 
L.  G.  R.  274. 


— extent  of  'warrmatj. 

It  has  been  held  that  a  sale  of  a  quan- 
tity of  oranges  by  one  deAer  to  another 
dealer,  the  sale  to  be  subject  to  inspec- 
tion, raises  no  implied  warranty  as  to 
quality.  It  does,  howeveri  raise  an  im- 
plied warranty  that  the  oranges  shall  be 
merchantable  or  salable.  Ashford  v.  H. 
C.  Schrader  Co.  (1914)  167  N.  0.  45,  83 
S.  £.  29.  Also  that  there  is  no  implied 
warranty  that  perishable  goods  are  sound 
and  merchantable.  In  this  case  the  sub- 
ject-matter of  the  sale  was  a  quantity 
of  eggs  which  were  sold  through  a  brok- 
er and  shipped  a  considerable  distance^ 
the  buyer  not  having  an  importunity  to 
inspect  them  until  arrival,  and  it  was 
held  that  he  could  not  reject  them  on  the 
ground  that  they  were  not  sound  and 
merchantable,  although  he  could  reject 
them  if  they  were  not  of  the  quality  of 
May  eggs,  the  sale  being  of  eggs  known 
as  May  eggs.  J.  D.  Best  Mercantile  Co. 
V.  Brewer  (1911)  50  Oolo.  455,  115  Pao. 
726. 

A  sale  of  butter  to  be  of  the  seller's 
standard  grade  raises  no  implied  war- 
ranty that  it  will  be  suitable  for  certain 
markets,  although  it  was  sold  to  be 
shipf»ed  to  such  markets.  Round  &  McM. 
Co.  V.  Nicholson  Produce  Co.  (1914)  166 
Iowa,  39,  147  N.  W.  305.  And  there  is 
no  implied  warranty  that  flour  sold  by 
a  manufacturer  shall  be  of  a  quality 
meeting  the  requirements  of  the  pur- 
chaser's customers.  Baer  Grocer  Co.  v. 
Barber  Mill.  Co.  (1915)  139  C.  C.  A.  449, 
223  Fed.  969. 

Where  perishable  foods,  such  as  oys- 
ters, are  shipped  in  good  condition,  there 
is  no  implied  warranty  that  they  will  be 
fit  for  food  when  they  arrive  at  their 
destination,  the  unfitness  being  due  to 
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exceptional  or  accidental  causes.  Barnes 
V.  Waiigh  (1900)  41  N.  8.  38. 

Pood  for  animals. 

In  Dulaney  v.  Jones  (1912)  100  Miss. 
835y  57  So.  225y  a  distinction  is  made 
between  the  sale  of  food  for  a  human 
being  and  food  for  animals.  As  to  the 
former,  it  is  said  that  there  is  an  im- 
plied warranty  that  it  is  fit  for  food, 
but  there  is  no  such  warranty  where  the 
article  is  sold  for  food  for  animals. 

And  it  has  been  held  that  a  sale  of 
com  chops  does  not  raise  an  implied  war- 
ranty of  fitness  for  food,  where  the 
seller  was  a  broker  and  had  never  seen 


the  chops;  and  the  buyer  was  a  grain 
dealer  who  bought  for  the  purpose  of 
resale.  P.  A.  Piper  Co.  v.  Oppenheimer 
(1913)  —  TwL  Civ.  App.  — ,  158  S.  W. 
777. 

But  an  implied  warranty  that  com 
chops  are  fit  for  food  for  stock  is  raised 
where  the  sale  is  to  a  consumer  for  that 
purpose.  Ibid.  To  the  same  effect  is 
Houk  V.  Berg  (1907)  —  Tex.  Civ.  App. 
— ,  105  S.  W.  1176,  holding  that  on  a 
sale  of  bran  for  immediate  use  by  the 
buyer  for  stock  food,  there  is  an  im- 
plied warranty  that  the  bran  is  whole- 
some and  fit  for  stock  food.    A.  G.  S. 


WEST   VntGlNlA   SITPREBfE   COURT 
OF  APPEALS. 

LIZZIE  KBENE 

V. 

CITY  OF  HUNTINGTON,  PMf.  in  Eir. 

(—  W.  Va.  — ,  92  S.  E.  119.) 

Mnnlcipal    corporation   —   nuisance    — 
liability. 

1.  A  municipal  corporation  is  liable  in 
damages  for  injury  to  real  estate,  where 
the  oceupancy  thereof  is  rendered  less  de- 
sirable beoauae  of  Boisome  odors  emitted 
from  an  incinerator  plant  erected  and 
operated  by  such  municipal  corporation 
near  to  such  real  estate,  and  because  of  the 
deposit  thereon  of  ashes  and  other  offensive 
substances  by  such  incinerator  plant. 

For  other  caiea,  see  Municipal  Corporations, 
II.  py  in  Dig.  1-52  N.  8. 

BatnageB  —  nuisance  —  permanency. 

2.  if  such  plant  is  one  of  the  instru- 
mentalities constructed  by  said  city  for  the 
purpose  of  carryii^  out  its  legitimate  pow- 
ers, and  is  fit  to  be  used  for  that  purpose  as 
a  permanent  structure,  and  such  aamage 
to  such  near-by  real  estate  results  from 
the  construction  and  proper  operation  of 
«uch  plant,  then  the  injury  is  a  permanent 
one,  and  entire  damages  must  be  recovered 
therefor  in  a  single  suit,  and  the  measure  of 
such  damages  is  the  diminution  in  the  value 

Headnotes  by  Rirz,  J. 


of  such  real  estate  by  reason  of  the  con- 
struction and  proper  operation  of  such 
plant. 

For  other  coses,  »ee  Action  or  Buit,  IL  0,  in 
Diff.  1-52  N.  8. 

Same  —  Improper  opemtlon  of  plant. 

3.  If  the  injury  to  such  adjoining  prop- 
erty arises  solely  from  the  negligent  or  im- 
proper operation  of  such  plant,  then  such 
injury  is  of  a  temporary  character,  and 
damages  for  such  injury  must  be  recovered 
in  successive  actions. 
For  other  cases,  see  Action  or  Suit,  II.  c.  in 

Dip.  1-52  N.  8. 

<  March  6,  1917.) 

IT^RROR  to  the  Circuit  Court  for  Cabell 
^  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  injury  to  plaintiff's  property. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  F.  M.  liivesey  for  plaintiff  in  error. 
Messrs.  Daugherty.A  Biggs  for  defend- 
ant in  error. 

Rlts,  J.»  delivered  the  opinion  of  the 
court: 

In  the  month  of  May,  1912,  the  plaintiff 
purohased  a  house  and  lot  situate  in  the 
city  of  Huntington  on  Second  avenue, 
between  Fourth  and  Fifth  streets.  After 
her  purchase  of  the  property  she  made  cer- 


Note.— The  temporary  or  permanent 
character  of  nuisances  as  affecting  the  right 
to  successive  actions  for  injuries  inflicted 
thereby,  or  the  necessity  of  recovering  in 
one  action  lor  all  injuries,  past,  present, 
and  prospective,  is  discussed  in  the  note  in 
LJl.A.1016£»  997.  Aoc<Mrding  to  the  early 
decisions  and  the  better  reasoned  ones 
among  the  later  cases,  any  cause  of  injury 
that  is  abatable  because  illegal  is  a  tem- 
porary cause.  In  all  such  cases  the  injured 
party  has  a  right  to  successive  actions.  See 
page  1018  of  note  already  referred  to. 
Judged  under  this  rule  the  facts  in  Kebitk 
L,ILA.1917F. 


v.  Huntington  would  indicate  that  the 
structure  was  not  a  temporary,  but  a  per- 
manent, one.  The  court  reached  this  con- 
clusion, but  under  a  different  process  of 
reasoning.  It  was  willing  to  consider  either 
the  physical  characteristics  of  the  struc^ 
ture  (see  cases  cited  in  note  in  L.R.A. 
1016E,  1046),  or  the  character  of  the  injury 
inflicted  (see  cases  cited  in  note  in  L.R.A. 
1916E,  1055),  as  the  factor  determinative 
of  the  question  of  permanency.  The  fact 
that  it  reached  the  same  conclusion  is  mere- 
ly an  incident,  and  not  an  indication  that 
one  rule  is  as  good  as  another. 
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tain  improvements  thereon,  and  has  been  t 
occupying  it  as  a  residence  ever  since.  In 
the  summer  of  1914  the  defendant  pur- 
chased four  lots  on  Seeond  avenue  im- 
mediately west  of  the  residence  of  the  plain- 
tiff and  erected  thereon  an  ineinerator 
plant,  at  which  plant  it  burns  garbage,  dead 
animals,  and  all  kinds  and  character  of  ref- 
use which  it  is  deemed  expedient  to  collect 
and  destroy.  The  plaintiff  claims  that  ever 
since  the  operation  of  thics  plant  her  prop- 
erty has  been  very  much  injured;  that  there 
results  from  the  burning  of  this  decadent 
organic  matter  noisome  odors,  which  are 
very  offensive;  that  smoke  settles  upon  her 
house  and  upon  her  furniture,  and  that 
there  is  left,  as  a  result  of  this  smoke  com- 
ing in  contact  with  the  house  and  furniture 
and  other  property,  a  greasy,  offensive 
substance;  that  this  snioke  also  deposits 
small  particles  of  inorganic  matter.  She 
brought  this  suit  to  reeover  damages  result- 
ing from  this  injury,  claiming  that  the 
value  of  her  property  has  been  materially 
decreased.  Upon  the  trial  she  introduced  a 
number  of  witnesses,  who  testified  to  the 
facts  in  regard  to  the  deposits  left  by  the 
smoke,  and  to  the  offensive  odors  and  other 
injuries  claimed  from  the  incinerator  plant, 
and  also  witnesses  as  to  the  difference  in  the 
value  of  her  property  immediately  before 
and  immediately  after  the  construction  of 
the  plant. 

The  defendant  introduced  witnesses  to 
prove  that  this  plant  was  the  most  modern 
plant  devised  for  the  purpose  of  disposing 
of  garbage;  that  it  was  erected  by  the  city 
at  a  cost,  for  the  plant  and  the  ground  upon 
which  it  is  situate,  of  something  like  $12,- 
000;  that  it  was  erected  in  a  skilful  and 
proper  manner;  and  that  the  plant,  ever 
since  it  has  been  in  *  operation,  has  been 
operated  properly  and  skilfully.  It  also 
introduced  a  number  of  witnesses,  who  testi- 
fied that  there  were  no  odors  arising  from 
the  operation  of  this  plant;  that  there  were 
no  deposits  left  by  the  smoke  upon  articles 
with  which  it  came  in  contact;  and  that 
there  were  no  ashes  or  other  substances  de- 
posited upon  the  ground  by  the  plant,  except 
that  some  of  the  defendant's  witnesses 
stated  that  there  were  small  particles  of 
charred  paper  at  times  emitted  from  the 
stack.  Before  the  evidence  was  introduced, 
the  jury  was  taken  to  the  plant  to  view  it  in 
operation.  Again,  at  the  conclusion  of  the 
evidence,  on  motion  of  the  defendant,  the 
jury  was  permitted  to  view  the  plant  in 
operation  and  the  effects  of  such  operation. 
The  cause  was  then  submitted  to  the  jury 
upon  the  court's  instructions  to  the  effect 
that  if  the  plaintiff's  property  was  affected 
in  the  way  she  and  other  witnesses  testified, 
and  was  thereby  injured,  she  was  entitled  to 
L.R.A.1917F. 


recover,  and  the  measure  of  her  damagea 
would  be  the  difference  between  the  value  of 
her  property  immediately  before  and  im- 
mediately after  the  said  incinerator  plant 
was  constructed  and  put  in  operation. 

The  defendant  contended  upon  the  trial 
that  the  plaintiff  in  any  event  should  only 
be  allowed  to  recover  temporary  damages; 
that  is,  such  damages  as  were  proved  to 
have  been  sustained  prior  to  the  institution 
of  the  suit,  and  this  is  the  main  contention 
in  this  court.  There  are  some  other  points 
raised  by  the  defendant,  which  we  will  dis- 
pose of  before  proceeding  to  the  considera- 
tion of  the  proposition  upon  lyhich  the  de- 
fendant mainly  relies. 

In  the  trial  of  the  case  the  defendant 
offered  to  prove  by  witnesses  T.  S.  Scan  Ion 
and  0.  H.  Wells  that  they  had  observed  oth- 
er incinerator  planto  of  th^  same  type  as 
this  one  in  operation,  and  no  odors  arose 
from  the  operation  of  these  other  plants, 
and  no  sediment  was  deposited  from  the 
smoke.  This  evidence  was  rejected  by  the 
court.  Both  of  these  witnesses  testified  as 
to  the  operation  of  the  particular  plant  in 
question.  Tliey  observed  its  operation 
many,  many  times,  and  both  testified  posi- 
tively and  emphatically  that  at  no  time  did 
this  particular  plant  ever  discharge  any 
smoke  containing  sediment,  nor  was  there 
ever  any  greasy  or  slimy  substance  deposit- 
ed 'from  the  smoke,  or  any  odors  arising 
from  the  operation  of  the  plant.  In  view  of 
their  positive  evidence  as  to  the  effect  of  the 
operation  of  the  plant  in  question,  it  can 
hardly  be  conceived  why  it  was  thought 
material  to  prove  by  them  what  they  ob- 
served as  to  the  operation  of  other  similar 
plants.  Ordinarily  evidence  of  collateral 
facts  is  excluded  from  the  consideration  of 
the  jury  as  having  no  particular  force  in 
proving  the  fact  in  imue.  1  Greenl.  £v. 
§  52;  Whitelaw  v.  Whitelaw,  96  Va.  712,  32 
S.  E.  458;  Hartman  v.  Evans,  38  W.  Va. 
669,  18  S.  E.  810.  We  fail  to  see  how  the 
statements  of  these  two  witnesses  as  to 
their  observations  of  other  plants  in  opera- 
tion eould  in  any  wise  strengthen  their  posi- 
tive statements  as  to  the  operation  of  this 
particular  plant. 

It  is  also  assigned  as  error  that  the  court 
permitted  the  plaintiff  to  prove  that  odora 
arose  from  the  garbage  wagons  being  driven 
into  tlie  incinerator,  and  that  it  was  error 
to  permit  evidence  to  show  that  pieces  of 
charred  paper  were  emitted  from  the  stack 
of  the  incinerator,  for  the  reason  that  these 
matters  were  not  charged  in  the  declaration. 
It  is  charged  in  the  declaration  that  the 
plaintiff's  property  is  affected  by  the  opera- 
tion of  this  plant  because  of  offensive  odors 
coming  therefrom,  and  particularly  from 
the  deposit  of  ashes  therefrom.    It  is  specifi- 
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eally  charged  in  the  declaration  that  somo 
of  the  odors  affecting  the  plaintiff's  proper- 
ty arise  frotn  the  ivagone  containing  gar- 
bage while  they  are  being  hauled  into  the 
plant ;  but,  even  if  this  were  not  so,  it  clear- 
ly appears  that  the  deposit  of  the  garbage- 
in  the  plant  is  one  of  the  things  necessary 
to  be  done  in  order  to  its  operation,  and  no 
specific  averment  of  offensive  odors  arising 
from  the  wagon  would  be  necessary,  when 
there  is  a  general  averment  of  injury  by 
reason  of  offensive  odors  arising  because  of 
the  operation  of  the  plant.  The  defend- 
ant repeatedly  moved  the  court  to  exclude 
the  evidence  of  the  deposit  of  charred  paper 
on  plaintiff's  lot.  It  is  true  the  court  over- 
ruled these  motions,  but  at  the  end  of  her 
evidence  the  plaintiff  submitted  to  such 
motions,  and  while  the  record  does  not  show 
that  the  court  took  any  particular  action 
on  it,  we  must  conclude  that  where  the  de- 
fendant has  asked  for  m  particular  thing  to 
be  done,  and  the  other  party  submits  to  it, 
it  is  (*ranted.  Even  if  this  were  not  so 
these  deposits  of  charred  paper  emitted 
from  the  stack  must  be  taken  to  be  included 
in  the  terms  used  in  the  declaration.  It  is 
charged  in  the  declaration  that  deposits  of 
ashes  and  other  substances  are  made  upon 
the  plaintiff'iT  lot,  whieh  are  emitted  from 
the  incinerator.  This  ia  sniBcieat  to  in- 
olode  the  deposit  of  this  charred  paper,  and 
tho  court  committed  no  error  in  admitting 
the  efvidence  to  tho  jury. 

The  remaining  proposition,  and  the  one 
upon  which  chief  reliance  is  placed,  is  as  to 
the  character  of  the  plaintiff's  injury.  The 
plaintiff .  contends  that  inasmuch  as  it  is 
«hown  i^  this  case  that  the  incinerator 
plant  ia  constructed  as  a  permanent  public 
improvement  by  the  city  for  the  carrying 
out  of  its  corporate  powers,  and  from  the 
proper  opflration  of  this  plant  injury  re- 
sults, the  damages  are  permanent.  The  de- 
fendant, on  the  other  hand,  contends  that 
the  plaintiff  should  only  be  allowed  such 
damages  as  she  hcs  sustained  by  way  of  de- 
creased rental  value  of  her  property,  or  oth- 
erwise, up  to  the  time  of  the  institution  of 
the  suit;  that  the  nuisance,  if  any,  is  of 
a  temporary  character,  and  one  whieh  it 
might  well  be  supposed  the  defendant  would 
abate  rather  tiian  be  subjected  to  perma- 
nent damages  therefor.  There  seems  to  be 
practical  uniformity  tn  the  expression  of 
the  rule  as  to  when  permanent  damages 
will  be  allowed  ia  a  case  like  this.  Wood 
in  his  work  on  Nuisances,  vol.  2,  at  S  ^^t 
states  the  doctrine  thus:  "Where  the  dam- 
ages are  of  a  permanent  dharaoter  and  go 
to  the  entire  value  of  the  estate  affected  by 
the  nnisance,  a  recovery  may  be.  had  of 
the  entire  damages  in  one  action.  Thus, 
in  an  action  for  overflnwing  the  plaintiff's 
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land  by  a  milldam^  the  lands  being  sub- 
merged thereby  to  sueh  an  extent,  and  for 
such  a  period,  as  to  make  it  useless  to  the 
plaintiff  for  any  purpose,  the  jury  were  in- 
structed to  find  a  verdict  for  the  plaintiff 
for  the  full  value  of  the  land.  So,  too,  when 
a  railroad  company  by  permanent  erections 
imposed  a  continuous  burden  upon  the 
plaintiff's  estate,  which  deprived  the  plain- 
tiff of  any  beneficial  use  of  the  portion  of 
the  estate  so  used  by  it,  it  was  held  that 
the  whole  damage  might  be  recovered  at 
once;  but  where  the  extent  of  a  wrong  may 
be  apportioned  from  time  to  time,  and  does 
not  go  to  the  entire  destruction  of  the  es- 
tate, or  its  beneficial  use,  separate  actions 
not  only  may,  but  must,  be  brought  to  re- 
cover the  damages  sustained.  So,  too,  when 
a  nuisance  is  of  such  a  character  that  its 
continuance  is  ncoe^aarily  an  injury,  and 
it  is  of  a  permanent  character,  so,  that  it 
will  continue  without  change  from  any 
cause  but  human  labor,  it  is  held  that  the 
damage  is  original^  and  may  be  at  once 
fully  compenaated." 

The  doctrine  is  similarly  stated  in  Joyce 
on  Nuisances,  %  406:  "Where  damages  are 
of  a  permanent  nature  and  affect  the  value 
of  the  estate,  a  recovery  may  be  had  of  the 
entire  damages  in  one  action;  but  where 
the  eitftent  of  the  wrong  can  b?  apportioned 
from  time  to  time,  separate  actions  should 
be  brought  to  recover  the  damages  sustained. 
So  where  a  permanent  injury  is  occasioned 
by  a  permanent,  lawful  public  structure, 
damages  past,  present,  and  future,  may  be 
recovered  in  one  suit.  And  where  the  dam- 
age to  plaintiff's  land  is  permanent  and  ir- 
remediable, he  can  recover  in  one  action  all 
present  and  prospective  damages,  but  if  the 
injury  is  temporary  in  character  and  capa- 
ble of  being  avoided  witiiout  permanently 
injuring  plaintiff's  land,  damages  can  be 
recovered  only  up  to  the  commencement  of 
the  action,  as  in  such  case  the  nuisance 
would  be  a  continuing  one.  Again,  where  a 
railway  is  constructed  without  leaving  suffi- 
cient space  between  the  embankments  or  it 
fails  otherwise  to  provide  against  freshets 
reasonably  to  be  expected,  an  injury  due  to 
that  cause  may  be  compensated  for  by  the 
assessment  of  present  and  prospective  dam- 
ages in  a  single  action.  The  measure  of 
damages  is  the  difference  in  the  value  of  the 
plaintiff's  land  with  the  road  so  improperly 
constructed,  and  what  would  have  been  its 
value  had  the  road  been  skilfully  con- 
structed." 

In  Sedgwick  on  Damages^  vol.  1,  at  §  95, 
the  author  lays  down  the  doctrine  to  be: 
"If  the  injury  is  caused  by  erecting  a  struc- 
ture or  making  a  use  of  land  which  the  de- 
fendant has  a  right  to  continue,  the  injury 
is  regarded  as  committed  once  for  all,  and 
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action  must  be  brought  to  recover  the  en- 
tire damage,  past  and  future." 

Sutherland  on  Damages,  vol.  4,  §  1046,  is 
to  the  same  effect. 

In  this  state  a  corresponding  rule  has  been 
laid  down  in  a  number  of  cases.  In  the 
case  of  Hargreaves  v.  Kimberly,  26  W.  Va. 
787,  53  Am.  Rep.  121,  it  is  stated  as  fol- 
lows: ''Where  the  cause  of  the  injury  is  in 
its  nature  permanent,  and  a  recovery  for 
such  injury  would  confer  a  license  on  the 
defendant  to  continue  the  cause,  the  entire 
damage  may  be  recovered  in  a  single  action ; 
but  where  the  cause  of  the  injury  is  in  the 
nature  of  a  nuisance,  and  not  permanent  in 
its  character,  but  of  such  a  character  that 
it  may  be  supposed  that  the  defendant 
would  remove  it  rather  than  suffer  at  once 
the  entire  damage  which  it  might  inflict  if 
permanent,  then  the  entire  damage  cannot 
be  recovered  in  a  single  action;  but  actions 
may  be  maintained  from  time  to  time,  as 
long  as  the  cause  of  the  injury  continues." 
Spencer  v.  Point  Pleasant  &  O.  River  R.  Co. 
23  W.  Va.  406;  Smith  v.  Point  Pleasant  k 
O.  River  R.  Co.  23  W.  Va.  451;  Watts  v. 
Norfolk  k  W.  R.  Co.  39  W.  Va.  196,  23 
L.R.A.  674,  45  Am.  St.  Rep.  894,  19  S.  E. 
521;  Chiinn  v.  Ohio  River  R.  Co.  46  W.  Va. 
151,  76  Am.  St.  Rep.  806,  83  S.  £.  87 ;  Pick- 
ens V.  Coal  River  Boom  &  Timber  Co.  51 
W.  Va.  445,  90  Am*.  St.  Rep.  819,  41  S.  £. 
400. 

The  difficulty  is  not  in  ascertaining  what 
the  general  rule  is,  but  as  is  the  case  in 
most  instances  it  arises  in  the  application 
of  the  rule  to  the  particular  case.  The  rule 
as  above  stated  is  announced  by  the  courts 
of  this  country  and  of  England  with  prac- 
tical unanimity,  and  it  has  been  applied  in 
a  multitude  of  cases.  Its  application  to 
the  case  here  will  be  aided  by  citing  some 
of  the  cases  in  which  it  has  been  applied 
by  the  courts  of  this  and  other  jurisdiction, 
and  the  manner  of  its  application.  Smith 
V.  Point  Pleasant  &  O.  River  R.  Co.,  and 
Spencer  v.  Point  Pleasftnt  k  O.  River  R. 
Co.  were  suits  to  recover  damages  by  own- 
ers of  real  estate  abutting  on  a  street,  oc<- 
casioned  to  them  by  the  laying  in  the  street 
of  tracks  of  the  railroad  company.  The 
court  held  in  these  cases,  under  the  provi- 
sion of  our  Constitution  prohibiting  the 
taking  or  damaging  of  private  property  for 
public  use  without  just  compensation,  that 
the  railroad  company  would  be  liable  for 
such  injury  as  was  suffered  by  these  proper- 
ty owners,  and  it  held  further  that  the 
construction  and  operation  of  a  railroad  in 
a  public  street  was  such  a  permanent  ob- 
struction, and  the  injury  flowing  therefrom 
was  of  such  a  permanent  character,  that 
damages  therefor  must  be  recovered  in  a 
single  action,  and  that  successive  actiona 
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might  not  be  maintained  on  account  there- 
of. 

In  Watts  V.  Norfolk  &  W.  R.  Co.  39  W. 
Va.  196,  23  L.R.A.  674,  45  Am.  St.  Rep. 
894,  19  S.  £.  521,  it  was  held  that»  where 
a  railroad  company  condemns  or  purchaser 
a  right  of  way  through  the  property  of  a 
landowner  for  the  purpose  of  constructing 
and  operating  thereon  a  railroad,  it  will 
be  taken  that  the  owner  has  been  compen- 
sated for  all  the  injury  and  damage  to  the 
residue  of  his  land  which  would  naturally 
flow  fxora  the  proper  construction  and  prop- 
er operation  of  such  railroad;  it  being  held 
that  such  damages  are  in  their  nature  per- 
manent because  of  the  character  of  perma- 
nence of  the  railroad. 

In  Guinn  v.  Ohio  River  R.  Co.  46  W.  Va. 
151,  76  Am.  St.  Rep.  806,  33  S.  E.  87,  it  wa» 
held,  following  the  cases  of  Spencer  v.  Point 
Pleasant  k  O.  River  R.  Co.  and  Smith  v. 
Point  Pleasant  k  0.  River  R.  Co.  supra,. 
that  the  owner  of  property  abutting  on  a 
street  on  which  a  railroad  is  built  is  en- 
titled to  recover  permanent  damages  for 
the  injury  to  his  property  caused  by  the 
construction  and  operation  of  such  railroad 
in  such  street. 

Southern  R.  Co.  v.  McMenamin,  113  Va* 
121,  73  S.  B.  890,  was  a  suit  tb  recover  dam- 
ages to  property  because  of  the  construction 
and  operation  of  railroad  yards  and  a  coal 
chute  near  the  plaintiff's  property,  which  it 
is  claimed  was  damaged  by  soot  and  smoke 
caused  frooi  firing  engines,  and  dirt  arising^ 
from  the  operation  of  the  same.  The  court 
held  tiiat  plaintiff  was  entitled  to  recover 
permanent  damages  in  one  action  for  the 
injury  inflicted  upon  his  property  by  the 
construction  and  proper  operation  of  suck 
coal  ehute  and  railroad  yards,  they  bein|^ 
necessary  to  the  operation  of  the  railroad. 

Virginia  R.  Co.  v.  London,  114  Va.  334^ 
76  S.  E.  806,  was  a  suit  to  recover  dam- 
ages arising  from  injury  to  plaintiff's  prop- 
erty by  the  construction  near  thereto  by  the 
Virginia  Railway  Company  of  its  round- 
house, machine  shop  and  coal  tipple,  it  be- 
ing contended  that  the  operation  of  these 
plants  near  the  plaintiff's  property  caused  it 
to  be  infested  with  smoke  and  dirt,  and  oth- 
erwise injured.  The  court  held  that  these 
structures  were  of  such  character  that  it 
could  be  presmned  that  the  railroad  com- 
pany intended  them  as  a  permanent  part  of 
its  plant,  and  that  the  plaintiff  was  entitled 
to  recover  permanent  damages  for  the  in- 
jury inflicted  on  his  property,  and  that  the 
measure  of  his  damages  was  the  difference 
between  the  vahie  of  his  property  imme-r 
diately  before  the  plants  were  constructed 
and  put  in  operation,  and  immediately 
thereafter. 

In   McLaughlin  t.  Hope,   107  Ark.  442^ 
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47  L.R.A.(N.S.)  137,  155  S.  W.  910,  it  was 
held  that  where  a  city  turns  its  sewage  in- 
to  a  stream  which  runs  by  plaintiff's  prop- 
erty, and  pollutes  the  water  therein,  the 
plaintiff  was  entitled  to  recover  permanent 
damages  for  the  injury  resulting  to  his 
property  therefrom;  it  being  held  that  a 
sewage  disposal  plant  was  one  of  the  per- 
manent instrumentalities  used  by  the  city 
in  the  proper  exercise  of  its  functions. 

Powers  V.  Council  Bluffs,  45  Iowa,  652, 
24  Am.  Hep.  792,  was  an  action  for  dam- 
ages for  injury  to  plaintiff's  property  by 
the  construction  of  a  ditch  adjacent  thereto 
by  the  city.  It  was  held  in  that  case  that 
the  construction  of  the  ditch  by  the  city 
was  such  a  permanent  structure,  and  inflict- 
ed upon  the  plaintiff's  property  such  injury, 
as  that  the  same  must  be  recovered  in  a 
single  action,  and  that  if  he  did  not  bring 
such  action  within  the  period  provided  by 
the  statute,  it  would  be  barred  by  limita- 
tion. 

In  Bizer  v.  Ottumwa  Hydraulic  Power  Co. 
70  Iowa,  145,  30  N.  W.  172,  it  was  held  that, 
where  the  defendant  built  a  permanent  dam 
across  a  river  and  caused  the  water  to  flow 
back  on  plaintiff's  land,  this  was  a  perma- 
nent injury  for  which  damages  must  be  re- 
covered in  a  single  action. 

In  Boise  Valley  Constr.  Co.  v.  Kroegtr,  17 
Idaho,  384,  28  L.R.A.(N.S.)  968,  105  Pac. 
1070,  it  was  held  that  damages  arising 
by  reason  of  the  construction  of  a  railroad 
so  near  to  the  property  of  another  that  it 
is  injured  thereby  is  single  and  permanent, 
and  must  be  recovered  in  one  suit  brought 
for  the  purpose,  and  that  the  measure  of 
damages  is  the  difference  between  the  actu- 
al cash  value  immediately  precediqg  the 
injury  and  the  actual  cash  value  after 
the  injury,  with  legal  interest,  thereon  to 
the  time  of  the  trial. 

The  case  of  Ottawa  Gaslight  4  Coke  Co. 
V.  Graham,  28  111.  73,  81  Am.  Dec.  263, 
was  a  suit  to  recover  damages  for  the  de- 
struction of  plaintiff's  water  supply,  which 
consisted  of  a  well,  by  reason  of  the  oon- 
struction  of  gas  works  so  near  thereto  that 
the  water  in  said  well  was  rendered  unfit 
for  use.  The  court  held  that  this  constitut- 
ed a  permanent  injury  to  the  plaintiff's 
property,  and  that  he  could  recover  damages 
for  the  injury  in  a  single  suit. 

Chicago  k  A.  R.  Co.  v.  Maher,  91  111.  312, 
was  a  suit  to  recover  damages  for  injury 
to  the  plaintifl^s  dock  by  the  construction 
of  a  pier  by  the  railroad  company,  so  that 
the  means  of  approach  to  the  dock  were  ob- 
structed. The  court  held  that  the  construc- 
tion of  the  pier  was  such  a  permanent  struc- 
ture by  the  railroad  company  as  to  give  to 
the  plaintiff  the  right  to  recover  siogle  dam- 
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ageSy  and  that  the  recovery  of  such  damages 
would  bar  any  future  action  therefor. 

In  Montmorency  Gravel  Road  Co.  v. 
Stockton^  43  Ind.  328,  it  was  held  that  the 
assessment  of  damages  to  a  property  own- 
er for  land  taken  and  damages  to  the  res- 
idue by  reason  of  the  construction  of  a  road 
through  his  land  included  the  inconvenience 
and  inj[ury  which  would  arise  to  the  land 
by  the  operation  of  the  road  in  its  ordinary 
way,  and  that  such  damages  must  be  award- 
ed once  for  all.  A  similar  holding  was  made 
in  the  case  of  Lafayette  PI.  Road  Co.  v. 
New  Albany  &  S.  R.  Co.  13  Ind.  90,  74  Am. 
Dec.  246. 

In  Niagara  Oil  Co.  v.  Ogle,  177  Ind.  292, 
42  L.R.A.(N.S.)  714,  98  N.  E.  60,  Ann.  Caa. 
1914D,  67,  it  was  held,  where  the  productive 
power  of  land  was  permanently  affected  by 
the  discharge  thereon  of  oil  and  salt  water,, 
that  permanent  damages  could  be  recovered 
therefor. 

In  Fowle  v.  New  Haven  &.  N.  Co.  112 
Mass.  334,  17  Am.  Rep.  106,  it  was  held 
that  permanent  damages  were  recoverable 
against  a  railroad  company  for  injury 
caused  to  plaintiff's  lot  by  having  the  water 
turned  against  the  same  from  the  construc- 
tion of  the  defendant  company's  roadbed » 
and  that  the  damages  must  be  recovered 
once  for  all;  it  being  held  that  the  railroad 
company's  roadbed  was  such  a  permanent  / 
structure  as  must  be  reasonably  contem- 
plated to  continue  indeflnitely. 

In  Babb  v.  University  of  Missouri,  40  Mo. 
App.  173,  suit  was  brought  to  recover  per- 
manent damages  to  plaintiff's  land  by  rea- 
son of  the  maintenance  near  thereto  of 
sewage  disposal  vaults,  in  which  were  de- 
posited all  sorts  of  sewage  and  garbage  from 
the  university,  and  from  which  arose  odors  • 
and  gases  and  infectious  germs,  all  of  which 
were  injurious  to  plaintiff's  land.  It  waa 
held  that  this  sort  of  a  sewage  disposal 
plant  must  be  treated  as  such  a  structure 
as  the  defendant  w^ould  permanently  main- 
tain, and  that  the  injury  to  the  plaintiff'a 
land  was  a  permanent  one,  and  recovery 
should  be  had  therefor  in  one  action.  Par- 
ticular attention  is  called  to  this  case  be- 
cause of  the  similarity  of  the  matter  under 
treatment  by  the  defendant  in  that  case 
and  by  the  defendant  in  the  caste  at  bar. 

In  Central  Branch  Union  P.  R.  Co.  v. 
Andrews,  26  Kan.  702,  it  was  held  that  per- 
manent damages  were  properly  recoverable 
against  a  railroad  company  for  injury  to 
real  estate  caused  by  the  construction  and 
ordinary  operation  of  the  railroad. 

In  Adams  v.  Hastings  &  D.  R.  Co.  18  Minn. 
265,  Gil.  236,  it  was  held«  where  a  railroad 
lawfully  constructs  its  tracks  and  operates 
them  in  a  street  adjacent  to  the  plaintiff's 
property,  and  injury  results  to  the  plain- 


480 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


tiflf's  property  from  such  operation,  that 
permanent  damages  may  be  recovered  there- 
for. 

In  Elizabethtown,  L.  &  B.  S.  R.  Co.  v. 
Combs,  10  Bush,  382,  19  Am.  Rep.  67,  the 
court  held  that  damages  for  injury  to  the 
ingress  and  egress  from  plaintiff's  property 
by  the  construction  and  operation  of  a  rail- 
road in  front  thereof  must  be  recovered  in 
a  single  action,  and  that  the  measure  of 
plaintiff's  damages  was  the  difference  in  the 
value  of  his  property  immediately  before 
the  construction  and  operation  of  said  rail- 
road and  immediately  thereafter. 

Jeffersonville.  M.  &  I.  R.  Co.  v.  Esterle, 
13  Bush,  667,  was  a  suit  for  damages  to 
recover  for  injury  to  real  property  by  rea- 
8on  of  the  construction  and  operation  of  a 
railroad  by  the  defendant,  and  the  court 
held  that  single  and  permanent  damages 
were  recoverable,  and  that  the  measure 
thereof  is  the  diminution  in  value  occa- 
sioned by  the  locatidn  of  the  railroad  tracks 
and  the  use  to  which  they  are  being  put. 

Rhodes  v.  Durham,  165  N.  C.  679,  81  S. 
E.  938,  was  a  suit  to  recover  damages  from 
a  municipal  corpoi*ation  for  the  pollution 
of  a  watercourse  by  the  discharge  of  sew- 
age therein.  The  court  held  that  the  plain- 
tiff had  a  right  to  recover  permanent  dam- 
ages because  of  the  fact  that  the  arrange- 
ments made  by  the  city  for  the  discharge 
of  this  sewage  into  the  stream  were  of  such 
a  character  as  led  to  the  conclusion  that 
the  same  would  be  maintained  indefinitely, 
and  that  the  measure  of  the  plaintiff's  re- 
covery was  the  diminution  in  the  value  of 
his  property  by  reason  of  the  pollution  oi 
the  stream. 

In  Louisville  &  N.  Terminal  R.  Co.  v. 
Lellyett,  114  Tenn.  368,  1  L.R.A.(N.S.)  49, 
85  S.  VV.  881,  the  court  held  that  in  an  ac- 
tion for  damages  for  injury  to  property  by 
the  location  and  operation  of  railroad  termi- 
nals near  thereto  the  injury  is  permanent, 
and  the  measure  of  damages  is  the  diminu- 
tion in  the  value  of  the  property  occasioned 
thereby. 

A  similar  holding  was  made  by  the  su- 
preme court  of  Oklahoma,  in  the  case  of 
Choctaw,  O.  &  G.  R.  Co.  v.  Drew,  37  Okla. 
396,  44  L.RJL.(N.S.)   38,  136  Pac.  1149. 

The  supreme  court  of  Texas,  in  Rosen- 
thal V.  TViyloT,  B.  &  H.  R.  Co.  79  Tex.  325, 
15  6.  W.  268,  made  a  similar  holding,  and 
held  that  the  depreciation  in  the  value  of 
the  property  caused  by  the  railway  is  the 
most  certain  measure  of  damages  to  the 
owner. 

In  Sherman  Gas  &  E.  Co.  v.  Belden,  103 
Tex.  59,  27  L.R.A.(N.8.)  237,  123  S.  W. 
119,  the  court  held  that  for  injury  result- 
ing from  the  operation  of  a  lighting  plant 
the  plaintiff  was  entitled  to  recover  perma- 
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nent  damages,  and  the  measure  of  his  recov- 
ery was  the  diminution  in  the  value  of  the 
property  by  reason  of  the  operation  on 
neighboring  property  of  such  plant. 

A  similar  holding  was  made  in  the  case 
of  Knapp  V.  Great  Western  R.  Co,  6  U. 
O.  C.  P.  187. 

This  review  of  the  authorities  indicates 
the  character  of  injuries  to  real  estate  which 
the  courts  have  construed  to  be  permanent 
within  the  meaning  of  the  rule  above  laid 
down.  From  them  the  rule  is  deduced  that, 
where  the  injury  to  real  Mtate  is  such  as  to 
affect  its  value  permanently,  permanent 
damages  can  be  recovered  for  that  injury, 
or,  if  the  character  of  the  agency,  from  the 
operation  of  which  the  injury  arises,  is  such 
that  it  can  reasonably  be  expected  to  con- 
tinue for  an  indefinite  time  and  its  opera- 
tion in  the  ordinary  and  proper  way 
produces  the  injury  complained  of,  the  plain- 
tiff not  only  can,  but  he  must,  if  he  would 
recover  damages  at  all,  sue  and  recover  per- 
manent damages.  He  can  have  but  one  suit 
for  the  purpose.  In  this  case  there  is  no 
dispute  but  that  the  incinerator  constructed 
by  the  defendant  was  constructed  in  a  prop- 
er manner.  There  is  no  dispute  but  that  it 
has  been  during  its  continuance  operated  in 
a  proper  manner,  bo  that,  if  injury  has  re- 
sulted to  the  plaintifTs  property,  it  has  been 
because  of  the  construction  and  operation 
in  a  proper  manner  of  the  incinerator  by  the 
defendant.  This  plant  was  construct«d  at 
a  cost  to  the  city  of  something  like  $12,000. 
It  is,  as  is  shown  by  the  testimony  of  the 
city  officials,  an  absolute  necessity,  and  it 
cannot  be  presumed  that  the  city  will  dis- 
continue, as  is  argued  by  counsel  for  the  de- 
fendant, the  operation  of  this  plant.  If  it 
has  injured  the  plaintifTs  lot,  this  injury 
has  inured  to  the  benefit  of  all  of  the  citi- 
zens of  the  city  of  Huntington,  and  it  is 
not  right  that  the  plaintiff  alone  should  be 
compelled  to  sustain  this  loss.  It  is  true, 
a  large  number  of  witnesses  testified  that 
the  (sonditioBs  claimed  by  the  plaintiff,  and 
witnesses  testifying  on  her  behalf,  did  not 
exiat,  and  never  did  exist,  and  that  no  in- 
jury results  to  the  lot  by  reason  of  the  con- 
struction and  operation  of  this  plant.  This 
was  a  disputed  question  of  fact.  Not  ouly 
did  the  jury  have  tiie  witnesses  before  it» 
and  observe  their  conduct  and  demeanor, 
but  beforo^the  trial  was  commenced  the  jury 
was  taken  to  view  the  plant  in  operation, 
and  after  the  trial  was  concluded  it  was 
again  taken  upon  the  ground  and  viewed  the 
plant  in  operation,  and,  with  all  of  these 
aids  before  it,  it  came  to  the  conclusion  that 
the  plaintiff's  property  had  been  injured  by 
reason  of  the  operation  of  this  plant.  Its 
findings  on  this  question  of  fact  cannot  be 
disturbed  by  this  court.    We  are  forced  to 
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the  conchiBion  that  the  injury,  if  any,  to  the  [  properly  allowed  a  recovery  upon  the  basig 


plaintiff's  property  by  the  construction  and 
operation  of  this  plant  is  a  permanent  one, 
that  it  can  reasonably  be  assumed  that  the 
plant  -will  be  operated  by  the  city,  for  the 
purpose  for  which  it  was  constructed,  indefi- 
nitely, and,  this  being  so,  the  court  below 


of  permanent  injury. 

Finding  no  error  in  the  judgment  com- 
plained of,  it  will  be  affirmed. 

Petition  for  rehearing  denied  April   10, 
1017. 


INDIANA  SUPREME  COURT. 

UNITED  STATES  CASUALTY  COMPANY, 

Appt., 

V. 

GRACE  GRIFPIS. 

(— Ind.  — ,  114  N.  E.  83.) 

Insurance  —  accident  —  ptomaine  poi- 
soning. 

Death  from  ptomaine  poison  contained  in 
mushrooms  supposed  to  be  edible,  and  eaten 
by  the  insured  without  negligence,  is  with- 
in a  policy  insuring  against  death  by  acci* 
dental  means  not  resulting  from  or  con- 
tributed to,  directly  or  indirectly,  wholly  or 
partially,  by  disease. 

For  other  cases j  see  Insurance,  VI.  h,  S,  ee, 
in  Dig,  1-52  N,  8, 

(November  21,  1916.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jay  County  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  an 
aecident  insurance  policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jolm  B.  Klam,  J.  W.  FcBler, 
Harvey  J.  Elam,  Howard  S.  Toung, 
Foctit  &  Hntchens,  and  IjaFollette  « 
McGrlflT,  for  appellant: 

There  is  a  well  defined  distinction  be- 
tween an  accidental  and  violent  death  and  a 
death  effected  through  accidental  and  vio- 
lent means. 

Fidelity  k  C.  Co.  v.  Carroll,  5  L.R.A. 
(N.S.)  657,  74  C.  C.  A.  409,  143  Fed.  271, 
6  Ann.  Cas.  955;  Schmid  v.  Indiana  Trav- 
elers' Acci.  Asso.  42  Ind.  App.  483,  85  N. 
E.  1032;  Lehman  v.  Great  Western  Acci. 
Asso.  155  Iowa,  737,  42  L.R.A.(N.S.)  562, 
133  N.  W.  752;  Hamlyn  v.  Crown  Acci- 
dental Ins.  Co.  [1893]  1  Q.  B.  750,  62  L. 
J.  Q.  B.  N.  S.  409,  4  Reports,  407,  68  L.  T. 
N.  8.  701,  41  Week.  Rep.  531,  67  J.  P.  663; 
2  Joyce,  Ins.  §  2863;  Riley  v.  Interstate 
Business   Men's   Acci.   Asso.   —   Iowa,   — , ' 


L.R.A.— ,  — ,  152  N.  W.  617;  Feder  v.  Iowa 
State  Traveling  Men's  Asso.  107  Iowa,  638, 
43  L.R,A.  693,  70  Am.  St.  Rep.  212,  78  N. 
W.  252;'  American  Acci.  Co.  v.  Reigart,  94 
Ky.  547,  21  L.R.A.  651,  42  Am.  St.  Rep. 
374,  23  S.  W^  191;  Smith  v.  iEtna  L.  Ins. 
Co.  116  Iowa,  217,  56  L.R.A.  271,  91  Am. 
St.  Rep.  153,  88  N.  W.  368;  Lovelace  v. 
Travelers'  Protective  Asso.  126  Mo.  104,  30 
L.R.A.  209,  47  Am.  St.  Rep.  638,  28  S.  W. 
877;  Delaney  v.  Modem  Acci.  Club,  121 
Iowa,  628,  63  L.R.A.  603,  97  N.  W.  91; 
Taliaferro  v.  Travelers'  Protective  Asso.  26 
C.  C.  A.  494,  49  U.  S.  App.  275,  80  Fed. 
368;  Southard  v.  Railway  Pass.  Assur.  Co. 
34  Conn.  674,  Fed.  Cas.  No.  13,182. 

If  a  result,  even  though  unexpected  and 
accidental,  is  such  as  follows  from  ordinary 
means,  voluntarily  employed,  it  cannot  be 
called  a  result  effected  through  accidental 
means. 

Atlanta  Acci.  Asso.  v.  Alexander,  104 
Ga.  709,  42  L.R.A.  168,  30  S.  E.  939,  4  Am. 
N^.  Rep.  616;  Bayless  v.  Travellers'  Ins. 
Co.  14  Blatchf.  143,  Fed.  Cas.  No.  .1,138; 
Pollock  V.  United  States  Mut.  Acci.'  Asso. 
102  Pa.  230,  48  Am.  Rep.  204;  Niskern  v» 
United  Brotherhood  of  Carpenters  &  Join- 
ers, 93  App.  Div.  364,  88  N.  Y.  Supp.  640; 
Hastings  v.  Travelers'  Ins.  Co.  190  Fed. 
258;  Fidelity  k  O.  Co.  v.  Carroll,  6  L.R.A. 
(N.S.)  667,  74  C.  C.  A.  409,  143  Fed.  271,  6 
Ann.  Cas.  956;  Southard  v.  Railway  Pass. 
Assur.  Co.  34  Conn.  574,  Fed.  Cas.  No. 
13,182;  Feder  v.  Iowa  State  Traveling  Men's 
Asso.  107  Iowa,  538,  43  L.R.A.  693,  70  Am. 
St.  Rep.  212,  78  N.  W.  262;  Schmid  v.  In- 
diana Travelers'  Acci.  Asso.  42  Ind.  App. 
483,  85  N.  E.  1032;  McCarthy  v.  Travelers' 
Ins.  Co.  8  Biss.  362,  Fed.  Cas.  No.  8,682; 
Cobb  V.  Preferred  Mut.  Acci.  Asso.  96  Ga. 
818,  22  S.  E.  976;  Smouse  v.  Iowa  State 
Traveling  Men's  Mso.  118  Iowa,  436,  92 
N.  W.  53;  Re  Scarr  [1905]  1  K.  B.  387,  2 
B.  R.  C.  358,  74  L.  J.  K.  B.  N.  S.  237,  92 
L.  T.  N.  S.  128,  21  Times  L.  R.  173,  1  Ann, 


Note.  —  For  death  from  taking  of  poison- 
ous substance  as  accident,  or  as  the  result 
of  accidental  means,  see  annotation  follow- 
ing Johnson  r.  Fidelity  k  C.  Co.  L.R.A. 
191 6A,  481. 

The  general  question  as  to  when  death  or 
injury  may  be  deemed  to  have  been  caused 
by  accidental  means  though  the  voluntary 
act  of  the  insured  was  the  primary  cause 
L.R.A.1917F.  31 


thereof  is  discussed  in  the  notes  to  Fidelity 
&  C.  Co.  V.  Carroll,  6  L.R.A.(N.S.)  657; 
Hutton  V.  States  Acci.  Ins.  Co.  L.R.A.1916E, 
127;  and  New  Amsterdam  Casualty  Co.  v. 
Johnson,  L.R.A.1916B,  1021;  and  see  later 
cases.  Rock  v.  Travelers*  Ins.  Co.  L.R.A. 
1916E,  1196,  and  United  States  Bank  &  T. 
Co.  V.  Switchmen's  Union,  L.R.A.1917E,  311. 
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Cas.  787;  4  Cooley,  Ina.  3158;  Payne  v. 
Fraternal  Acci.  Asso.  119  Iowa,  342,  03  N. 
W.  381;  Follis  v.  United  States  Mut.  Acci. 
Asso.  94  Iowa,  435,  28  L.R.A.  78,  58  Am.  St. 
Rep.  408,  62  N.  W.  807;  Matthes  v.  Im- 
perial Acci.  Asso.  110  Iowa,  222,  81  N.  W. 
484;  Marx  v.  Travelers'  Ins.  Co.  39  Fed. 
321 ;  Dozier  v.  Fidelity  &  C.  Co.  13  L.R.A. 
114,  46  Fed.  446;  Appel  v.  ^Etna  L.  Ins. 
Co.  86  App.  Div.  83,  83  N.  Y.  Supp.  238; 
Shanberg  v.  Fidelity  &  C.  Co.  19  L.R.A. 
(N.S.)  1206,  85  C.  C.  A.  343,  168  Fed.  1, 
affirming  143  Fed.  651;  3  Joyce,  Ins.  §  2863; 
Herdic  v.  Maryland  Casualty  Co.  146  Fed. 
396;  Hutton  v.  State  Acci.  Ins.  Co.  267  111. 
267,  L.R.A.1915E,  127,  108  N.  E.  296,  Ann. 
Cas.  191 6C,  677;  Newman  v.  Railway  Of- 
ficials &  Employees'  Acci.  Asso.  15  Ind.  App. 
20,  42  N.  E.  650;  Sinclair  v.  Maritime  Pass. 
Assur.  Co.  3  El.  &  El.  478,  107  Eng.  Re- 
print, 621,  30  L.  J.  Q.  B.  N.  S.  77,  7  Jur. 
N.  S.  367,  4  L.  T.  N.  S.  15,  9  Week.  Rep. 
342;  Lehman  t.  Great  Western  Acci.  Asso. 
155  Iowa,  737,  42  L.R.A.(N.S.)  562,  133  N. 
W.  752. 

The  terms  of  an  accident  insurance  policy 
must  be  construed  according  to  the  ordi- 
nary sense  of  the  language  used,  and  courts 
are  not  at  liberty  to  vary  such  terms. 

Sharpe  v.  Commercial  Travelers'  Mut. 
Acci.  Asso.  139  Ind.  92,  37  N.  E.  353;  Has- 
ten V.  Interstate  Casualty  Co.  99  Wis.  73, 
40  L.R.A.  661,  74  N.  W.  534;  Newman  v. 
Railway  Officials  &  Employees'  Acci.  Asso. 
16  Ind.  App.  29,  42  N.  E.  650;  Hatch  v. 
United  States  Casualty  Co.  197  Mass.  101, 
14  L.R.A.(N.S.)  503,  125  Am.  St.  Rep.  332, 
83  N.  E.  398,  14  Ann.  Cas.  290;  Robertson 
V.  French,  4  East,  136,  102  Eng.  Reprint, 
781,  7  Revised  Rep.  535,  14  Eng.  Rul.  Cas. 
1;  Ripley  v.  iEtna  Ins.  Co.  30  N.  Y.  136, 
86  Am.  Dec.  862;  Spensley  v.  Lancashire  Ins. 
Co.  54  Wis.  439,  11  N.  W.  894;  Dwight  v. 
Germania  L.  Ins.  Co.  103  N.  Y.  347,  57  Am. 
Rep.  729,  8  N.  E.  654 ;  Ford  v.  United  States 
Mut.  Acci.  Relief  Co.  148  Mass.  153,  1 
L.R.A.  700,  19  N.  E.  169. 

The  rule  adopted  in  New  York,  that  death 
through  accidental  or  unnatural  means  itself 
imports  an  external  and  violent  agency,  is 
fallacious,  and  has  not  been  followed  in  In- 
diana, and  should  not  be. 

JEtnB.  L.  Ins.  Co.  v.  Fitzgerald,  165  Ind. 
317,  1  L.R.A.(N.S.)  422,  112  Am.  St.  Rep. 
232,  75  N.  E.  262,  6  Ann.  Cas.  551. 

In  construing  accident  insurance  policies, 
effect  must  be  given  to  every  portion  thereof, 
so  that  no  clause,  sentence,  or  word  shall 
be  superfluous,  void,  or  insigniiicant. 

Barton  v.  Fitzgerald,  15  East,  541,  104 
Eng.  Reprint,  948,  13  Revised  R^.  519; 
Booth  V.  Cleveland  Rolling  Mill  Co.  74  N.  Y. 
23;  Barhydt  v.  Ellis,  45  N.  Y.  110;  Bene- 
dict v.  Ocean  Ins.  Co.  31  N.  Y.  392;  Dona- 
L.R.A.1917F. 


hoe  v.  Kettell,  1  Cliff-  141,  Fed.  Cas.  Na 
3,980;  Harper  v.  New  York  City  Ins.  Co.  22 
N.  Y.  441 ;  Ladd  v.  Ladd,  8  How.  28,  12  L.  ed. 
974;  Hydeville  Co.  v.  Eagle  R,  &  State  Co. 
44  Vt.  395;  McCaul  v.  Thayer,  70  Wis.  138, 
35  N.  W.  353. 

To  warrant  recovery  under  the  policy  in 
suit,  the  means  through  which  the  injury 
was  effected  must  be  external,  violent,  and 
accidental.  All  three  qualities  must  be 
present  and  combined. 

Schmid  V.  Indiana  Travelers'  Acci.  Asso. 
42  Ind.  App.  483,  85  N.  E.  1032;  Newman 
V.  Railway  Officials  &  Employees'  Acci. 
Asso.  15  Ind.  App.  29,  42  N.  E.  650;  Pol- 
lock V.  United  States  Mut.  Acci.  Asso.  102 
Pa.  230,  48  Am.  Rep.  204;  Smith  ▼.  Travel- 
ers' Ins.  Co.  219  Mass.  147,  L.RA.1915B, 
872,  106  N.  E.  607 ;  Cobb  v.  Preferred  Mut. 
Acci.  Asso.  96  Ga.  818,  22  S.  E.  976; 
Hastings  v.  Travelers'  Ina.  Co.  190  Fed. 
258;  Lehman  v.  Great  Western  Acci.  Asso. 
156  Iowa,  737,  42  L.R.A.(N.S.)  562,  133 
N.  W.  752;  Re  Scarr  [1906]  1  K.  B.  387, 
2  B.  R.  C.  358,  74  L.  J.  K.  B.  N.  S.  287,  92 
L.  T.  N.  S.  128,  21  Times  L.  R.  173,  1  Ann. 
Cas.  787. 

Ptomaine  poisoning  is  a  disease  under  the 
definitions  last  above  given,  and  this  court 
should  take  cognizance  of  that  fact. 

Dozier  v.  Fidelity  &  C.  Co.  13  L.R.A.  114, 
46  Fed.  446;  Bacon  v.  United  States  Mut. 
Acci.  Asso.  (Stedman  v.  United  States  Mut. 
Acci.  Asso.)  123  N.  Y.  304,  9  L.R.A.  617, 
20  Am.  St.  Rep.  748,  25  N.  E.  399;  Brown 
V.  Piper,  91  U.  S.  37,  23  L.  ed.  200;  Sin- 
clair V.  Maritime  Pass.  Assur.  Co.  3  El.  & 
El.  478,  107  Eng.  Reprint,  521,  30  L.  J.  Q. 
B.  N.  S.  77,  7  Jur.  N.  S.  367,  4  L.  T.  N.  S. 
16,  9  Week.  Rep.  342;  Bryant  v.  Continental 
Casualty  Co.  —  Tex.  Civ.  App.  — ,  145  8. 
W.  686. 

If  the  death  was  contributed  to  directly 
or  indirectly,  wholly  or  partially,  by  dis- 
ease, plaintiff  is  not  entitled  to  recover; 
and  the  burden  was  on  plaintiff  to  prove 
that  the  cause  of  death  Was  within  the  terms 
of  the  policy  sued  on. 

Continental  Casualty  Co.  ▼.  Lloyd,  165 
Ind.  52,  73  N.  E.  824;  Sharpe  v.  Commer- 
cial Travelers*  Mut.  Acci.  Asso.  139  Ind. 
92,  37  N.  E.  353;  Clark  v.  Employers'  Lia- 
bility Assur.  Co.  72  Vt  458,  48  AtL  639; 
Smith  V.  Travelers'  Ins.  Co.  210  Mass.  147, 
L.R.A.1915B,  872,  106  N.  E.  607 ;  Travellers' 
Ins.  Co.  V.  McConkey,  127  U.  S.  661,  32  L. 
ed.  308,  8  Sup.  Ct.  Rep.  1360;  National 
Asso.  V.  Scott,  83  C.  C.  A.  652,  155  Fed. 
92;  National  Masonic  Acci.  Asso.  v.  Shryock, 
20  C,  C.  A.  3,  36  U.  S.  App.  658,  73  Fed. 
774;  Commercial  Travelers'  Mut.  Acci.  Asso. 
V.  Fulton,  24  C.  0.  A.  664,  46  U.  S.  App. 
578,  79  Fed.  423;  Fidelity  ft  C.  Co.  v.  Weise, 
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182  III.  496,  55  N.  E.  540;  iStna  L.  Ina.  Co. 
V.  Bethel,  140  Ky.  609,  131  S.  W.  523, 

If,  by  reoAOB  of  pre-exUting  disease,  an 
injury  is  fatal,  when,  without  the  disease, 
it  would  not  be,  then  such  injury  does  not 
result  independently  of  any  and  all  other 
causes,  apd  does  result  from,  and  is  con- 
tributed to,  at  least  indirectly  and  par- 
tially, by  disease. 

Commercial  Travelers'  Mut.  Acci.  Asso. 
V.  Fulton,  24  CCA.  654,  46  U.  S.  App. 
578,  79  Fed.  423;  Clark  v.  Employers'  Lia- 
bility Assur.  Co.  72  Vt.  458,  48  Atl.  639; 
Sharpe  v.  Commercial  Travelers'  Mut.  Acci. 
Asso.  189  Ind.  92,  37  N.  £.  353;  National 
Masonic  Acci.  Asso.  y.  Shryock,  20  C.  C.  A. 
3,  36  U.  S.  App.  658,  73  Fed.  774;  National 
Asso.  V.  Scott,  83  C.  C.  A.  652,  155  Fed.  92. 

Messrs.  George  H.  Ward  and  Macy, 
XlctiolB,  Goodrich,  A  Bales  for  appellee. 

Morris,  J.,  delivered  the  opinion  of  the 
court : 

Suit  by  appellee  against  appellant  on  an 
accident  policy.  The  first  paragraph  of  com- 
plaint alleges  that  appellant  insured  ap- 
pellee's husband,  James  R.  Griffis,  ''against 
loss  resulting  directly  and  independently 
of  any  and  all  other  causes  from  bodily  in- 
jury effected  solely  through  external,  violent 
and  accidental  means;"  that  said  James  R. 
Griffis  lost  his  life  by  such  means  because 
he  ate  mushrooms  tainted  with  ptomaine 
poison;  that  the  death  was  not  contributed 
to  by  disease,  either  directly  or  indirectly. 
A  second  paragraph  of  complaint  differed 
from  the  first,  in  that  it  alleged  that  the 
death  resulted  from  the  accidental  eating 
or  drinking  of  a  poisonous  substance  the 
nature  of  which  was  unknown.  A  demurrer 
to  each  paragraph  was  overruled.  There 
was  a  trial  with  verdict  and  judgment  for 
appellee  for  $6,645.  Appellant  here  chal- 
lenges the  sufficiency  of  each  paragraph  of 
complaint,  and  also  the  sufficiency  of  the 
evidence. 

The  policy  expressly  exempted  appellant 
from  liability  for  injury  "resulting  from  or 
contributed  to,  directly  or  indirectly,  wholly 
or  partially,  by  disease." 

The  evidence  for  appellee  shows  that  for- 
merly decedent  Griffis  was  a  lawyer  of  Ran- 
dolph county;  that  immediately  before  his 
death  he  and  his  wife  resided  in  Cleveland, 
Ohio,  about  4  miles. from  the  business  cen- 
ter of  the  city;  that  on  October  25,  1913,  at 
about  7  o'clock  P.  M.,  Mr.  and  Mrs.  Griffis 
left  their  place  of  residence  and  went  to  a 
restaurant  in  the  business  center  of  the  city 
for  the  evening  meal,  where  Mr.  Griffis  ate 
some  mushrooms  at  about  8  o'clock  p.  m.; 
that  thereupon  they  went  home,  arriving 
there  at  about  9  P.  M.;  that  Mr.  Griffis, 
about  fifteen  minutes  thereafter,  went  to  his 
L.R.A.1917F. 


bedroom  to  prepare  for  retiring,  while  Mrs. 
Griffis  went  to  the  bathroom  to  take  a  bath, 
and  where  she  was  occupied  for  about  thirty 
minutes ;  that  she  then  heard  water  running 
at  a  sink  near  Mr.  Griffis's  bedroom  and 
went  to  turn  off  the  water ;  that  on  arriving 
at  the  sink  she  discovered  a  quantity  of 
mushrooms  that  had  been  vomited  by  her 
husband;  that  she  then  went  to  Mr.  Griffis's 
bedroom,  and  found  him  lying  across  his 
bed,  dressed  in  his  nightclothes,  moaning 
and  imconscious;  that  she  immediately  tele- 
phoned Dr.  Placak,  who  arrived  in  fifteen 
minutes  and  administered  medical  treatment 
without  effect;  that  at  that  time  Mr.  Grif- 
fis's pulse  was  low  and  rapid,  his  finger 
nails  and  lips  were  blue,  and  his  face  waa 
cold  and  clammy  and  of  a  greenish  white 
color;  that  a  half  hour  later.  Dr.  Leichty,. 
a  physician  skilled  in  handling  ptomaine 
poison  cases,  was  called  into  consultation; 
that  after  the  latter's  arrival  the  patient 
vomited  up  some  more  mushrooms,  was 
frothing  at  the  mouth,  and  was  unable  to 
swallow  anything;  that  the  two  physicians 
resorted,  without  success,  to  various  reme- 
dial measures,  but  death  ensued  shortly 
after  midnight.  Mr.  Griffis  never  regained 
consciousness  after  his  wife  discovered  him 
lying  across  his  bed.  She  testified  that  at 
and  before  the  time  he  partook  of  the  mush- 
rooms Mr.  Griffis  was  in  perfect  health. 
Dr.  Leichty  testified  that,  in  his  opinion, 
ptomaine  is  an  organic  pcMson  substance, 
produced  by  the  action  of  bacteria  on  some 
nitrogenous  matter,  and  that  Mr.  Griffis's 
death  was  caused  solely  by  virulent  ptomar 
ine  poison  which  was  contained  in  the 
mushrooms  eaten.  Medical  experts  called 
by  appellant  were  of  the  opinioa  that  or- 
ganic diseases  contributed  to  decedent's 
death,  but  the  jury  manifestly  accepted  the 
opinions  of  Dr.  Leichty  and  other  medical 
experts  oalled  by  appellee. 

It  is  not  contended  by  appellant  that  Mr. 
Griffie  was  guilty  of  any  negligence  in  par- 
taking of  the  mushrooms,  or  that  in  such 
act  he  intended  to  eat  food  containing  & 
poisonous  substance.  Paul  v.  Travelers'  Ins. 
Co.  112  N.  Y.  472,  3  L.R.A.  443,  8  Am.  St. 
Rep.  758,  20  N.  E.  347,  was  decided  by  the 
New  York  court  of  appeals  twenty-seven 
years  ago,  and  has  been  approved  quite  gen- 
erally by  other  courts.  The  principle  there 
declared  was  similar  to  the  one  here  in- 
volved.  In  that  case  one  Paul  was  a  guest 
at  a  hotel  of  New  York  city.  He  retired  for 
the  night  and  was  discovered  dead  in  his  bed 
on  the  following  morning.  When  the  body 
was  found,  the  air  in  his  sleeping  chamber 
was  strongly  impregnated  with  illuminating 
gas.  In  an  action  on  an  accident  policy  in- 
(lomnifying  the  beneficiary  against  loss  by 
bodily    injuries    "through   external    violent 


484 


INDIANA  SUPREME  COURT. 


and  aocidental  means/'  the  trial  court  held 
the  guest's  death  accidental  and  awarded 
judgment  to  the  beneficiary.  The  judgment 
was  affirmed  by  the  court  of  appeals,  in  an 
opinion  holding  that  "an  accident  is  the 
happening  of  an  event  without  the  aid  and 
the  design  of  the  person  and  which  is  un- 
foreseen. ...  As  to  the  point  raised  by 
the  appellant  that  the  death  was  not  caused 
by  external  and  violent  means,  within  the 
meaning  of  the  policy,  we  think  it  a  suffi- 
cient answer  that  the  gas  in  the  atmosphere, 
as  an  external  cause,  was  a  violent  agency, 
in  the  sense  that  it  worked  upon  the  in- 
testate so  as  to  cause  his  death.  That  a 
death  is  the  result  of  accident,  or  is  un- 
natural, imports  an  external  and  violent 
agency  as  the  cause.'* 

The  case  was  cited  with  approval  by  this 
court  in  Mtno.  L.  Ins.  Co.  v.  Fitzgerald 
(1905)  166  Ind.  317,  321,  1  L.R.A.(N.S.) 
422,  112  Am.  St.  Rep.  232,  75  N.  E.  262,  6 
Ann.  Cas.  561. 

Appellant  vigorously  assails  the  New 
York  case,  and  those  of  other  jurisdictions 
following  it,  and  earnestly  contends  that, 
while  the  death  may  have  been  accidental 
and  violent,  it  was  not  effected  by  accidental 
and  violent  means;  that  Mr.  Griffis  volun- 
tarily ate  the  mushrooms,  and  the  mere  fact 
that  an  unexpected  result  followed  in  no 
wise  makes  the  means  accidental  within  the 
meaning  of  the  language  of  the  policy.  In 
support  of  its  theory,  appellant,  among 
numerous  other  cases,  cites  that  of  Smith  v. 
Travelers'  Ins.  Co.  (1014)  219  Mass.  147, 
L.RJ^.1916B,  872,  106  N.  E.  607,  where  lia- 
bility was  denied  in  a  case  where  the  de- 
ceased was  afflicted  with  nasal  catarrh,  and 
was  in  the  habit  of  using  a  nasal  douche. 
On  one  occasion,  while  using  the  instrument, 
he  ''snuffed"  harder  than  usual,  with  the 
result  that  streptococcus  germs  were  car- 
ried from  the  nostrils  through  the  Eusta- 
chian tube  in  the  middle  ear  and  thence 
penetrated  the  brain  and  resulted  in  his 
death  from  spinal  meningitis.  The  supreme 
judicial  court  of  Massachusetts  held  that 
there  was  nothing  accidental  in  the  inhala- 
tion; that,  while  the  deceased  ''snuffed" 
harder  than  he  had  formerly  done,  he  in- 
tended so  to  do,  and  the  external  act  was 
what  he  purposed;  that,  though  the  result 
was  unexpected,  the  means  employed  was 
not,  and  recovei^  was  proper  only  when  the 
means  employed  was  accidental.  The  opin- 
ion deals  with  Paul  v.  Travelers'  Ins.  Co. 
eupra,  and  some  other  cases,  in  the  follow- 
ing language:  "In  Healey  v.  Mutual  Acci. 
Asso.  133  111.  556,  9  L.R.A.  371,  23  Am.  St. 
'Rep.  637,  26  N.  E.  52,  the  deceased  did  not 
know  that  what  he  drank  was  a  poison;  he 
took  and  drank  it  accidentally.  In  Jenkins 
v.  Hawk«ye  Commercial  Men's  Asso.  147 
L.R.A.1917F. 


Iowa,  113,  30  L.R.A.(N.S.)  1181,  124  N.  W. 
199,  the  swallowing  of  the  fish  bone  that 
caused  the  death  of  the  insured  was  a  mere 
accident.  In  Maryland  Casualty  Co.  v. 
Hudgins,  97  Tex.  124,  64  L.R.A.  849,  104 
Am.  St.  Rep.  857,  76  S.  W.  745,  1  Ann.  Cas. 
252,  the  oysters  which  caused  the  death  were 
eaten  by  the  deceased  in  ignorance  of  their 
unsound  condition.  In  Paul  v.  Travelers' 
Ins.  Co.  supra,  the  deceased  had  no  intention 
of  inhaling  the  gas  which  caused  his  death. 
None  of  these  decisions  is  inconsistent  with 
the  view  which  we  take  of  the  case  at  bar." 
This  case  is  also  cited  by  eounsel  for  ap- 
pellee, who  claim  that  it  supports  their  con- 
tention that  the  injury  here  in  question  was 
caused  by  accidental  means,  and  this  claim 
appears  to  us  as  well  founded.  Under  the 
facts  pleaded  and  proven,  Mr.  Griffis  in- 
tended only  to  eat  wholesome  mushrooms; 
but,  unexpectedly  to  him,  the  mushrooms 
eaten  contained  a  foreign  substance  that 
was  a  virulent  poison  and  constituted  an 
agency  of  such  violent  character  as  to  sub- 
vert the  normal  functions  of  his  vital  organs 
and  produce  death  possibly  quicker  than 
would  have  happened  had  the  foreign  sub- 
stance been  a  corrosive  acid  poison.  We 
quite  agree  with  appellant's  counsel  when 
they  say  that  the  means  must  be  accidental, 
and  that  a  mere  accidental  result  would  not 
suffice  under  the  language  of  this  policy; 
but  we  are  of  the  opinion  that  the  unin- 
tentional taking  of  the  poisonous  substance 
contained  in  what  deceased  supposed  to  be 
edible  mushrooms  constituted  an  accidental 
means  which  caused  the  death.  In  support 
of  our  conclusion  we  cite  the  following: 
Peele  v.  Provident  Fund  Soc.  147  Ind.  543, 
44  N.  £.  661,  46  N.  E.  990;  Johnson  v. 
Fidelity  A  C.  Co.  (1915)  L.R.A.1916A,  476, 
and  note,  page  481,  184  Mich.  406,  151  N. 
W.  693  (a  ptomaine  poison  case) ;  Bohaker 
V.  Travelers'  Ins.  Co.  (1913)  215  Mass.  32, 
46  L.R.A.(N.S.)  548,  102  N.  E.  342;  Clark 
V.  Iowa  State  Traveling  Men's  Asso.  156 
Iowa,  201,  42  L.R.A.(N.S.)  631,  135  N.  W. 
1114;  Railway  Mail  Asso.  v.  Dent,  L.R.A. 
1915A,  314,  130  C.  C.  A.  387,  218  Fed.  981; 
Hill  V.  Hartford  Acei.  Ins.  Co.  (1880)  22 
Hun,  187;  Kennedy  v.  i¥<tna  L.  Ins.  Co. 
(1903)  31  Tex.  Civ.  App.  509,  72  S.  W.  002; 
Pollock  V.  United  States  Mut.  Acci.  Asso. 
(1883)  102  Pa.  230,  48  Am.  Rep.  204; 
Metropolitan  Acci.  Asso.  v.  Froiland  (1800) 
161  111.  30,  52  Am.  St.  Rep.  359,  43  N.  E. 
766;  Healey  v.  Mutual  Acci.  Asso.  (1890) 
133  111.  556,  9  L.R.A.371,  23  Am.  St.  Rep. 
637,  25  N.  E.  52;  Dezell  v.  Fidelity  &  C. 
Co.  (1903)  176  Mo.  253,  75  S.  W.  1102; 
Carnes  v.  Iowa  State  Traveling  Men's  Asso. 
(1898)  106  Iowa,  281,  68  Am.  St.  Rep.  306, 
76  N.  W.  683;  McGlinchey  v.  Fidelity  &  C. 
Co.  (1888)  80  Me.  251,  6  Am.  St.  Rep.  190, 
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14  Atl.  13;  JeDkinB  y.  Hawkeye  CommeTcial 
Men's  A880.  147  Iowa,  113,  30  L.R.A.(N.S.) 
1381,  124  N.  W.  190;  1  C.  J.  431-^33.  See 
also  Maryland  Casualty  Co.  v.  Hudgins 
(1903)  97  Tex.  124,  64  L.R.A.  349,  104  Am. 
St.  Rep.  867,  76  S.  W.  745,  1  Ann.  Cas-  262. 
It  is  contended  by  appellant  that  ptomaine 
poison  is  a  disease,  and  that  consequently 
a  recovery  for  injury  therefrom  is  expressly 
excluded  by  the  t§rms  of  the  policy.  We 
are  of  the  opinion  that,  under  the  facts  dis- 
closed here,  the  ptomaine  poison  did  not 
constitute  a  disease  within  the  meaning  of 
the  language  of  the  policy  exempting  appel- 
lant from  liability  for  injuries  caused  by 
disease.  Railway  Mail  Asso.  v.  Dent,  L.R.A. 
1915A,  314,  130  C.  C.  A.  387,  213  Fed.  981; 
BrintoBS  v.  Turvey  [1906]  A.  C.  230,  74  L. 
J.  K.  B.  N.  S.  474,  53  Week.  Rep.  641,  9S 
li.  T.  N.  S.  578,  21  Times  L.  K  444,  7  W. 
C.  C.  1,  2  Ann.  Cas.  137  (anthrax  infection 
ease). 


The  complaint  was  sufficient  to  repel  ap- 
pellant's demurrers,  and  there  was  evidence 
that  supported  its  material  averments. 

Appellant  filed  an  amended  fourth  para> 
graph  of  answer  to  which  the  court  sus- 
tained a  demurrer.  Appellant  seeks  here  to 
challenge  such  ruling;  but  because  of  its 
failure  to  comply  with  rule  22  of  this  court 
(66  N.  E.  V.)  in  the  preparation  of  its 
brief,  it  has  waived  its  right  to  a  considera- 
tion of  the  question. 

Complaint  is  made  of  certain  instrnctions 
given,  and  of  the  failure  to  give  requested 
ones.  What  we  have  said  in  reference  to 
the  complaint  and  evidence  disposes  of  ap- 
pellant's principal  contentions  relative  to 
instructions  given  and  refused.  In  other 
respects  we  are  satisfied  that  tb^re  vas  no 
reversible  error  committed. 

Judgment  affirmed. 

Petition  for  rehearing  denied. 
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CITY  OF  ST.  PAUL,  Appt., 

V. 

GREAT    NORTHERN     RAILWAY    COM- 
PANY, Respt. 

(—  Minn.  — ,  163  N,  W.  788.) 

Railroad  —  duty  to  maintain  highway 
bridge. 

It  is  the  uncompensated  duty  of  a  com- 
mercial railroad  which  intersects  a  public 
street  to  construct  and  maintain  a  bridge 
over  its  tracks  when  reasonable  public  neces- 
sity and  safety  demand.  The  use  of  a  street 
lor  street  railway  traffic  is  a  public  use  in 
aid  of  public  travel.  When  the  use  of  such 
street  for  a  street  railway  line  becomes  an 
appropriate  use  of  the  street,  though  it  was 
not  so  used  at  the  time  the  bridge  was  con- 
structed, it  is  the  uncompensated  duty  of 
the  railroad  to  strengthen  it,  if  this  be  nec- 
essary, to  make  it  fit  for  such  use.  It  does 
not  discharge  its  duty  by  nmintainiug  a 
bridge  adequate  for  passenger  and  vehicle 
traffic,  and  for  all  traffic  except  street  rail- 
way traffic,  when  the  use  of  the  street  for 
street  railway  traffic  becomes  an  appropriate 
and  needed  use. 
For  other  cases,  see  Railroads,  II.  h,  in  Dig 

1-52  y.  B, 

(July  18,  1917.) 
Headnote  by  Dibell,  C* 


APPEAL  by  plaintiff  from  a  judgment  ol 
the  District  Court  for  Ramsey  County 
in  plaintiff's  favor  for  a  less  .amount  than 
demanded,  in  a  proceeding  to.  collect  the 
amount  expended  for  the  strengthening  ol 
a  bridge,  for  which  defendant  was  alleged 
to  be  responsible.    Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  O.  H.  O'Neill  and  ^.  P.  Kyle« 
for  appellant: 

A  public  bridge  is  a  part  of  the  highway. 

Willis  V.  Winona  City,  59  Minn.  33,  2ft 
L.B.A.  142,  60  N.  W.  814;  Dunnell's  Dig. 
§  1110;  State  ex  rel.  Minneapolis  v.  St. 
Paul,  M.  &  M.  R.  Co.  98  Minn.  380,  28  L.R.A. 
(N.S.)  298,  120  Am.  St.  Rep.  581,  108  N. 
W.  261,  8  Ann.  Cas.  1047;  Elliott,  Roads 
&  Streets,  3d  ed.  §§  31,  32;  Murphy  v.  Ft. 
Edward,  79  Misc.  296,  140  N.  Y.  Supp. 
885;  Norwalk  v.  Podmore,  86  Conn.  6d8> 
86  Atl.  582;  Pickens  County  v.  Greene  Coun- 
ty, 171  Ala.  377,  54  So.  998. 

A  street  railway  is  an  ordinary  use  of 
the  street,  and  is  within  the  implied  pur- 
poses for  which  streets  are  acquired  or 
dedicated. 

Carli  V.  Stillwater  Street  Jl.  &  Transfer 
Co.  28  Minn.  373,  41  Am.  Rep.  290,  10  N. 
W.  205;  Elfelt  V.  Stillwater  Street  R.  Co. 
53  Minn.  68,  55  N.  W.  116;  Newell  v.  Min- 
neapolis, L.  &  M.  R.  Co.  35  Minn.  112,  59 
Am.  Rep.  303,  27  N.  W.  839;   South  East 


Note.  —  The  power  to  compel  a  railroad 
to  establish  and  maintain  at  its  ovra  ex- 
pense an  overhead  or  underground  high- 
wav  crossing  is  discussed  in  the  note  to 
State  ex  rel.  Isc  v.  Atchison,  T.  &  S.  P.  R. 
Co.  L.R.A.1915E,  751;  and  see  later  case, 
L.R.A.1917F. 


State  ex  rel.  St.  Paul  v.  Chicago,  M.  &,  St. 
P.  R.  Co.  L.R.A.1917C,  1174.  As  to  high- 
ways opened  subsequently  to  the  construc- 
tion of  the  railroad,  see  note  to  State  ex  rel. 
Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co.  28 
L.RA..(N.S.)  298. 
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&  St.  L.  R.  Co.  ▼.  Evansville  &  Mt.  V.  Elec- 
tric R.  Co.  169  Ind.  339,  13  L.R.A.(N.S.) 
916,  82  N.  E.  765,  14  Ann.  Cas.  214;  Dill. 
Mun.  Corp.  4th  ed.  722;  Lewis,  Em.  Dom. 
§  124;  Elliott,  Roads  &  Streets,  pp.  528- 
558;  Chicago,  B.  &  Q.  R.  Co.  v.  West  Chi- 
cago Street  R.  Co.  156  111.  255,  29  L.R.A. 
485,  40  N.  E.  1008;  Atty.  Gen.  v.  Metropoli- 
tan R.  Co.  125  Mass.  515,  28  Am.  Rep.  264; 
Texas  &  P.  R.  Co.  v.  Rosedale  Street  R.  Co. 
64  Tex.  80,  53  Am.  Rep.  739;  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Houston  Electric  Co.  57 
Tex.  Civ.  App.  170,  122  S.  W.  287 ;  Harrison 
V.  Denver  City  Tramway  Co.  54  Colo.  593, 
44  L.R.A.(N.S.)  1164,  131  Pac.  409;  Con- 
tiecticut  Valley  Street  R.  Co.  v.  Northamp* 
ton,  213  Mass.  64,  99  N.  E.  516;  Baltimore 
&  O.  S.  W.  R.  Co.  V.  Cincinnati,  L.  &  A. 
Electric  Street  R.  Co.  52  Ind.  App.  639,  99 
N.  E.  1018;  Michigan  C.  R.  Co.  v.  Ham- 
mond, W.  &  E.  C.  Electric  R.  Co.  42  Ind. 
App.  66,  83  N.  B.  650;  Booth,  Street  Rail- 
^^'ays,  §§  80-83;  Nellis,  Street  Railways, 
p.  135;  Chicago  &  C.  Terminal  R.  Co.  v. 
Whiting,  H.  k  E.  C.  Str-eet  R.  Co.  139  Ind. 
297,  26  L.R.A.  337,  47  Am.  St.  Rep.  264,  38 
N.  E.  604. 

Railroad  corporations,  such  as  the  defend- 
ant in  this  case,  hold  their  franchises  sub- 
ject to  the  right  of  the  public  to  regulate 
their  use  for  the  preservation  or  promotion 
of  the  public  safety,  convenience,  or  accom- 
modation. 

New  York  &  N.  E.  It  Co.  v.  Bristol,  151 
V.  8.  566,  88  L.  ed.  272,  14  Sup.  Ct.  Rep. 
437;  State  v.  Atlantic  &  N.  C.  R.  Co.  164 
N.  C.  422,  79  S.  E.  447;  State  ex  rel.  Min- 
neapolis V.  St.  Paul,  M.  &  M.  R.  Co.  98 
Minn.  380,  28  L.R.A.(N.S.)  298,  120  Am. 
St.  Rep.  581,  108  N.  W.  261,  8  Ann.  Cas. 
1047;  Twin  City  Separator  Co.  v.  Chicago, 
M.  ft  St.  P.  R.  Co.  118  Minn.  491,  137  N. 
W.  193;  Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio, 
173  U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct. 
Rep.  466;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Minneapolis,  115  Minn.  460,  51  L.R.A. 
(N.S.)  236,  133  N.  W.  169,  Ann.  Cas.  1912D, 
1029;  Cincinnati,  I.  &  W.  R.  Co.  v.  Conners- 
ville,  218  U.  S.  336,  54  L.  ed.  1060,  31  Sup. 
Ct.  Rep.  93,  20  Ann.  Cas.  1206. 

The  ordinance  here  in  question,  requiring 
the  defendant  to  strengthen  the  bridge,  is 
an  exorcise  of  ^he  police  power. 

3  Elliott,  Railroads,  §  1102;  Portland  & 
R.  R.  Co.  V.  Deering,  78  Me.  61,  67  Am.  Rep. 
784,  2  Atl.  670;  Chicago  &  N.  W.  R.  Co.  v. 
Chicago,  140  111.  309,  29  N.  E.  1109;  Illinois 
C.  R-  Co.  V.  Willenborg,  117  111.  203,  57 
Am.  Rep.  862,  7  N.  E.  698;  Chicago,  B.  & 
Q.  R.  Co.  V.  Chicago,  168  U.  S.  226,  41  L. 
ed.  979,  17  Sup.  Ct.  Rep.  581. 

It  is  the  duty  of  railroads  crossing  pub- 
lic streets  to  comply  with  all  reasonable 
L.R.A.1917F. 


regulations  of  a  municipality  in  respect  to 
the  use  of  the  highway. 

State  ex  rel.  Omaha  v.  Union  P.  R.  Co. 
94  Neb.  556,  143  N.  W.  919;  Chicago,  M. 
&  St.  P.  R.  Co.  v.  Minneapolis,  115  Minn. 
460,  51  L.R.A.(X.S.)  236,  133  N.  W.  169, 
Ann.  Cas.  191 2D,  1029;  State  ex  rel.  Clare 
City  v.  Great  Northern  R.  Co.  130  Minn. 
480,  L.R.A.— ,  — -,  153  N.  W.  879;  Stote  ex 
rel.  Railroad  &  W.  Commission  v.  Great 
Northern  R.  Co.  123  Minn.  467,  144  N.  W. 
155. 

It  is  the  duty  of  a  railroad  operating 
across  a  public  street  not  to  impair  the 
public  easement  therein,  and  to  restore  the 
highway  to  its  former  condition  of  useful- 
ness. 

State  ex  rel.  Minneapolis  t.  St.  Paul,  M. 
&  M.  R.  Co.  35  Minn.  131,  59  Am.  Rep. 
313,  28  N.  W.  3,  38  Minn.  246,  36  N.  W.  870; 
State  ex  rel.  Minneapolis  v.  Minneapolis  & 
St.  L.  R.  Co.  39  Minn.  219,  39  N.  W.  163; 
State  ex  rel.  Duluth  v.  St.  Paul  &  D.  R. 
Co.  75  Minn.  473,  78  N.  W.  87;  State  ex 
rel.  St.  Paul  v.  Minnesota  Transfer  R.  Co. 
80  Minn.  108,  50  L.R.A.  656,  83  N.  W.  32; 
State  ex  rel.  Duluth  v.  Northern  P.  R.  Co. 
98  Minn.  429,  108  N.  W.  269;  State  ex  rel. 
Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co. 
98  Minn.  380,  28  L.R.A. (N.S.)  298,  120 
Am.  St.  Rep.  581.  108  N.  W.  261,  8  Ann. 
Cas.  1047;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Minneapolis,  115  Minn.  460,  51  L.R.A. 
(N.S.)  236,  133  N.  W.  169,  Ann.  Cas.  1912D, 
1029;  State  ex  rel.  Railroad  &  W.  Com- 
mission V.  Great  Northern  R.  Co.  123  Minn. 
467,  144  N.  W.  155;  State  ex  rel.  St.  Paul 
V.  Chicago,  M.  &  St.  P.  R.  Co.  122  Minn. 
280,  142  N.  W.  312;  Twin  City  Separator 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  118  Minn. 
491,  137  N.  W.  193;  State  ex  rel.  Clara  City 
V.  Great  Northern  R.  Co.  130  Minn.  480, 
L.R.A.--,  — ,  153  N.  W.  879;  Missouri  P. 
R.  Co.  V.  Omaha,  235  U.  S.  121,  59  L.  ed. 
157,  36  Sup.  Ct.  Rep.  82. 

Mr.  M*  li.  Countryman  for  respondent. 

Dlbellf  C,  filed  the  following  opinion: 
This  is  an  action  to  recover  the  amount 
expended  by  the  plaintiff  city  in  strengthen- 
ing a  bridge  which  passes  over  the  defend- 
ant's railroad.  The  case  was  tried  to  the 
court  without  a  jury.  There  were  findings 
and  judgment  for  the  plaintiff  in  the  sum 
of  $2,655.28  and  interest.  The  plaintiff  ap- 
peals from  the  judgment. 

The  facts  are  undisputed.  In  brief  they 
are  these:  Dale  street,  a  public  thorough- 
fare of  St.  Paul,  and  the  right  of  way  of 
the  defendant.  Great  Northern  Railway 
Company,  intersect.  In  1890  the  defendant 
constructed  a  bridge  on  this  street  over  its 
tracks  at  the  intersection  and  has  since 
maintained  it.    The  St.  Paul  City  Railway 
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Company  has  a  franchise  from  the  city  to 
operate  upon  the  streets,  and  under  it  the 
city  has  the  power  to  require  it  to  extend 
its  lines.  On  December  4,  1913,  the  city  by 
ordinance  directed  the  company  to  extend 
and  operate  its  street  railway  on  Dale  street 
between  points  on  each  side  of  the  bridge, 
provided  the  bridge  was  sufficiently  strength- 
ened by  the  city.  On  May  2,  1914,  the  city, 
by  an  ordinance  finding  and  declaring  the 
public  necessity,  ordered  the  defendi^nt  to 
strengthen  the  Dale  street  bridge  in  accord- 
ance with  certain  plans  and  specifications  so 
as  to  permit  the  street  railway  line  to  use 
it  with  safety.  No  question  is  made  of  the 
propriety  or  effect  of  the  ordinance  requir- 
ing the  street  railway  company  to  operate 
its  line  on  Dale,  nor  of  the  necessity  of 
strengthening  the  bridge  for  its  use.  The 
defendant  refused  to  comply  with  the  ordi- 
nance. The  city  then  strengthened  the 
bridge  at  the  reasonable  cost  of  $13,047.38. 
Of  this  sum  $9,507  was  expended  in 
strengthening  the  bridge  for  street  railway 
use  and  $2,655.28  was  expended  in  work 
which  the  defendant  concededly  should  have 
done.  The  court  found  the  defendant  liable 
for  the  item  of  $2,655.28  and  not  liable  for 
the  item  of  $9,507,  and  judgment  was  en- 
tered for  $2,65^.28  and  interest.  The  plain- 
tiff claims  that  it  should  have  recovered 
both  items,  and  that  is  the  question. 

Whether,  through  legislative  delegation, 
■St.  Paul  has  power,  in  an  appropriate  case, 
to  compel  a  railway  company  to  bridge  a 
street  at  a  street  and  railway  intersection, 
is  a  question  of  state  law.  Atlantic  Coast 
Line  R.  Co.  v.  Goldsboro,  232  U.  S.  548, 68  L. 
ed.  721,  34  Sup.  Ct.  Rep.  364.  That  it  has 
such  power  is  unquestioned.  State  ex  rel. 
St.  Paul  V.  Chicago,  M.  &  St.  P.  R.  Co.  122 
Minn.  280,  142  N.  VV.  312.  Nor  is  it  ques- 
tioned that  a  municipality  with  properly 
•delegated  police  power  in  an  appropriate 
case  may  compel  railroads  to  construct  over- 
head or  other  crossings  at  their  own  ex- 
pense. Northern  P.  R.  Co.  v.  Minnesota, 
^08  U.  8.  683,  62  L.  ed.  630,  28  Sup.  Ct. 
Rep.  341 ;  Cincinnati,  I.  &.  W.  R.  Co.  v.  Con- 
nersville,  218  U.  S.  336,  54  L.  ed.  1060,  31 
Sup.  Ct.  Rep.  93,  20  Ann.  Cas.  1206;  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Minneapolis, 
232  U.  S.  430,  58  L.  ed.  671,  34  Sup.  a. 
Rep.  400;  Atlantic  Coast  Line  R.  Co.  v. 
Goldsboro,  232  U.  S.  548,  58  L.  ed.  721,  34 
^up.  Ct.  Rep.  364.  The  state  cases  are  to 
that  effect.  State  ex  rel.  Minneapolis  v. 
Great  Northern  R.  Co.  134  Minn.  249,  161 
N.  W.  506;  State  ex  rel.  Clara  City  v.  Great 
Northern  R.  Co.  130  Minn.  480,  L.R.A.— , 
— ,  153  N.  W.  879;  State  ex  rel.  St.  Paul 
V.  Chicago,  M.  &  St.  P.  R.  Co.  122  Minn. 
280,  142  N.  W.  312;  Twin  City  Separator 
Co.  V.  Chicago,  M.  ft  St.  P.  R.  Co.  118  Minn. 
L.R.A.1917F. 


491,  137  N.  W.  193;  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Minneapolis,  115  Minn.  460,  51 
L.R.A.(N.S.)  236,  133  N.  W.  169,  Ann.  Cas. 
1912D,  1029;  State  ex  rel.  Duluth  v.  North- 
em  P.  R.  Co.  98  Minn.  429,  108  N.  W.  269 ; 
State  ex  rel.  Minneapolis  v.  St.  Paul,  M. 
&  M.  R.  Co.  98  Minn.  380,  28  L.R.A.(N.S.) 
298,  120  Am.  St.  Rep.  581,  108  N.  W.  261, 
8  Ann.  Cas.  1047;  State  ex  rel.  St.  Paul  v. 
Minnesota  Transfer  Co.  80  Minn.  108,  50 
L.R.A.  656,  83  N.  W.  32;  State  ex  rel. 
Duluth  v.  St.  Paul  &  D.  R.  Co.  75  Minn. 
473,  78  N.  W.  87;  State  ex  rel.  Minneapolis 
V.  Minneapolis  &  St.  L.  R.  Co.  39  Minn.  219, 
39  N.  W.  153;  State  ex  rel.  Minneapolis  v. 
St.  Paul,  M.  &  M.  R.  Co.  38  Minn.  246,  36 
N.  W.  870;  State  ex  rel.  Minneapolis  v.  St. 
Paul,  M.  &  M.  R.  Co.  36  Minn.  131,  59  Am. 
Rep.  313,  28  N.  W.  3.  The  duty  resting 
upon  the  railway  is  a  continuing  one,  exists 
though  the  character  of  public  travel  and 
the  demands  of  public  necessity  and  safety 
change,  and  the  police  power  residing  in 
the  municipality  cannot  be  abridged  nor 
surrendered  nor  bargained  away.  Northern 
P.  R.  Co.  V.  Minnesota,  208  U.  S.  583,  52 
L.  ed.  630,  23  Sup.  Ct.  Rep.  341;  State  ex 
rel.  St.  Paul  v.  Minnesota  Transfer  R.  Co. 
80  Minn.  108,  50  L.R.A.  656,  83  N.  W.  32; 
State  ex  rel.  Minneapolis  v.  Great  Northern 
R.  Co.  134  Minn.  249,  161  N.  W.  506; 
State  ex  rel.  St.  Paul  v.  Chicago,  M.  &  St. 
P.  R.  Co.  135  Minn.  277,  L.R.A.1917C,  1174, 
160  N.  W.  773,  and  cases. 

The  defendant  relies  largely  upon  the 
following:  Carolina  C.  R.  Co.  v.  Wilming- 
ton Street  R.  Co.  120  N.  C.  520,  26  S.  E. 
913;  Briden  v.  New  York,  N.  H.  &  H.  R. 
Co.  27  R.  I.  569,  65  Atl.  315;  People  ex  rel. 
Western  New  York  &  P.  R.  Co.  v.  Adams, 
88  Hun,  122,  34  N.  Y.  Supp.  579.  affirmed 
without  opinion  in  147  N.  Y.  722,  42  N.  E. 
725;  Conshohocken  R.  Co.  v.  Pennsylvania 
R.  Co.  15  Pa.  Co.  Ct.  445.  We  have  exam- 
ined them.  While  some  distinctions  be- 
tween them  or  most  of  them  and  the  case 
before  us  may  be  drawn,  and  are  suggested 
in  the  plaintiff's  brief,  they  directly  or  in- 
directly support  the  defendant's  contention 
and  we  have  found  them  helpful.  They  are 
on  the  theory  that  when  an  existing  rail- 
way bridge  is  adequate  for  ordinary  foot 
and  vehicle  traffic,  a  requirement  that  the 
railway  strengthen  it  to  meet  the  necessities 
of  street  car  traffic  is  the  imposition  of  an 
additional  burden  which  it  cannot  be  re- 
quired to  bear  without  compensation.  In 
this  view  we  do  not  concur.  The  use  of  a 
street  for  street  railway  purposes  is  a  prop- 
er street  use.  It  is  in  aid  of  and  facilitates 
public  travel.  It  is  a  mode  of  using  the 
street  by  the  public,  and  such  use  does  not 
impose  an  additional  servitude  upon  abut- 
ting property.     Carli  v.   Stillwater   Street 
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R.  &  Transfer  Co.  28  Minn.  373,  41  Am. 
Rep.  290,  10  N.  W.  205;  Newell  v.  Min- 
neapolis, L.  &  M,  R,  Co.  35  Minn.  112,  59 
Am.  Rep.  303,  27  N.  W,  839;  Elfelt  v.  Still- 
water  Street  R.  Co.  53  Minn.  68,  55  N.  W. 
116.  A  bridge  is  a  part  of  the  street.  Willis 
V.  Winona  City,  69  Minn.  27,  26  L.R.A.  142, 
60  N.  W.  814.  The  railway  company  cross- 
ing the  highway  is  bound  to  restore  it  as 
near  as  may  be  to  its  former  condition  of 
usefulness  and  to  keep  it  so.  "The  duty 
rested  upon  the  defendant  corporation  when 
it  occupied  the  avenue  with  its  tracks,  to 
restore  the  same,  by  some  reasonably  safe 
and  convenient  means,  to  its  former  condi- 
tion of  usefulness.  And  this  duty  was  a 
continuing  one."  State  ex  rel.  St.  Paul  v. 
Minnesota  Transfer  R.  Co.  80  Minn.  108, 
50  L.R.A.  656,  88  N.  W.  32.  In  State  ex 
rel.  Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co. 
35  kinn.  131,  59  Am.  Rep.  313,  28  N.  W.  3, 
Justice  Mitchell,  in  speaking  of  the  duty 
cast  upon  the  defendant  railroad  by  a  par- 
ticular statute,  said:  "The  legislature  nev- 
er intended  to  fix  or  limit  the  duty  of  the 
company  by  the  necessities  of  the  public 
at  any  one  time,  or  under  any  particular 
state  of  circumstances.  They  intended  to 
impose  upon  the  company  the  duty,  from 
time  to  time,  of  putting  the  street  in  such 
condition  and  state  of  repair  as  changed 
circumstances — such  as  the  increased  travel 
on  the  street,  or  increased  traffic  on  the  rail- 
road— might  render  necessary  to  its  free  and 
proper  use." 

Neither  is  the  common-law  obligation 
fixed  as  of  the  date  when  it  arises  and  dis- 
charged by  what  is  then  done  in  its  per- 
formance. In  Chicago,  B.  &  Q.  R.  Co.  v. 
Illinois,  200  U.  S.  561,  50  L.  ed.  596,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175,  it  was 
held  that  a  railway  company  was  properly 
required  to  remove  an  old  bridge,  adequate 
for  the  flow  of  water  at  the  time  it  was  con- 
structed, but  inadequate  later  because  of 
increased  drainage,  and  construct  a  new  one. 
A  railway  may  be  required  to  construct  a 
new  bridge  or  repair  or  replace  an  old  one. 
What  it  may  be  required  to  do  is  measured 
by  reasonable  public  necessity  and  safety. 
It  must  care  for  an  added  use  or  a  changed 
use  if  it  is  a  reasonable  public  travel  use. 
The  principle  upon  which  its  liability  rests 
is  clear.  Its  tracks  interrupt  street  uses. 
It  must  restore  the  street  to  a  condition  of 
usefulness  for  public  travel.  A  street  rail- 
way affords  one  mode  of  public  travel.  The 
railway  must  make  the  street  which  it  has 
disturbed  fit  for  such  use,  whether  such  use 
was  needed  when  the  bridge  was  constructed 
or  only  becomes  necessary  afterwards.  We 
do  not  find  that  the  contention  now  made 
by  the  railway  has  been  urged  before  in 
any  of  our  numerous  crossing  cases,  though 
L.R.A.1917F. 


many  of  the  bridges  required  to  be  built 
carried  street  railway  tracks. 

The  four  cases  cited  and  relied  upon  by 
the  defendant  were  before  the  court,  and 
cited  in  the  dissenting  opinion  in  Missouri 
P.  R.  Co.  V.  Omaha,  117  C,  C.  A.  12,  197 
Fed.  516,  which  was  afiirmed  in  Missouri 
P.  R.  Co.  V.  Omaha,  235  U.  S.  121,  59  L. 
ed.  157,  35  Sup.  Ct.  Rep.  82.  That  action 
was  to  enjoin  the  city  of  Omaha  from  re- 
quiring the  plaintiff  railway  company,  by 
an  ordinance  which  it  had  enacted,  to  con- 
struct a  viaduct  over  a  street  according  to 
plans  and  specifications  contemplating  its 
use  for  street  railway  trafiSc,  and  requiring 
an  expenditure  of  $80,000,  while  a  viaduct 
costing  $30,000  was  adequate  for  all  other 
traffic.  In  holding  the  ordinance  a  valid 
exercise  of  the  police  power  the  Supreme 
Court  said:  "It  may  be  that  it  would  be 
more  fair  and  equitable  to  require  the  street 
railway  company  to  share  in  the  expense 
of  the  viaduct,  and  if  the  municipality  had 
been  authorized  so  to  do  by  competent  au- 
thority, it  would  have  been  a  constitutional 
exercise  of  the  police  power  to  have  mad& 
such  division  of  expenses.  Detroit,  Ft.  W. 
&  B.  I.  R.  Co.  V.  Osborn,  189  U.  S.  383,  389, 
47  L.  ed.  860,  864,  23  Sup.  Ct.  Rep.  540. 
But  there  is  nothing  in  the  statute  requir- 
ing the  municipality  to  divide  the  expense 
of  such  improvement  among  those  respon- 
sible for  the  dangerous  condition  of  the 
street  crossing.  Where  a  number  of  rail- 
roads have  contributed  to  the  condition 
which  necessitates  such  improvement  in  the 
interest  of  public  safety,  it  is  not  an  un- 
constitutional exercise  of  authority,  as  this 
court  has  held,  to  require  one  of  the  com- 
panies interested  to  perform  such  work  at 
its  own  expense.  Chicago,  B.  &  Q.  R.  Co. 
V.  Nebraska,  170  U.  S.  57,  76,  42  L.  ed.  948, 
954,  18  Sup.  Ct.  Rep.  513.  The  broad  au- 
thority to  require  any  railroad  company  to 
make  such  improvement,  in  the  interest  of 
public  safety,  is  conferred  by  the  legislature 
upon  the  city.  The  safety  of  the  traveling 
public  is  the  primary  consideration,  and 
this  is  accomplished  by  the  construction  of 
the  viaduct,  which  is  used  by  many  people 
who  travel  across  the  viaduct  every  day. 
The  public,  when  being  transported  by  the 
street  railway  company,  was  exposed  to  the 
dangers  of  a  grade  crossing,  which  it  was 
within  the  authority  of  the  state  to  au- 
thorize the  municipality  to  discontinue. 
Under  competent  legislation  the  city  has 
undertaken  to  do  this.  In  placing  the  ex- 
pense entirely  upon  the  railroad  company, 
whose  locomotives  and  trains  are  principal- 
ly responsible  for  the  resulting  danger  to 
the  public,  we  do  not  find  such  abuse  of  the 
rcco^;nized  authority  of  the  state  as  has 
justified  the  courts  in  some  cases  in  enjoin- 
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Ing  the  enforcement  of  state  and  municipal 
legislation." 

Thia  caae  recognizes  the  power  of  the  eity 
to  compel  a  railroad  to  maintain  at  its  own 
expense  a  bridge  fit  to  carry  street  railway 
traffic.    We  apply  and  follow  it. 

So  far  as  we  are  advised  the  city  was 
without  authority  to  compel  the  street  rail- 
way to  strengthen  the  bridge  to  make  it 
safe  for  its  use.  The  city  was  compelling 
the  street  railway  to  extend  its  lines,  and, 
ao  far  as  the  record  shows,  it  was  the  duty 
of  the  city  to  furnisli  an  adequate  street. 
We  do  not  say  that,  in  the  exercise  of  the 
police  power,  a  city  might  not  require  a 
street  railway  to  keep  the  sf>ace  occupied 
by  its  tracks  in  condition  and  repair  and 
to  relieve  the  city  of  the  burden.  Such 
question  is  not  before  us.     It  is  not  im- 


portant that,  in  the  ordinance  directing  the 
street  railway  to  extend  its  line,  there  was 
a  proviso  to  the  effect  that  the  city  would 
strengthen  the  Dale  street  bridge.  This 
was  between  the  city  and  the  street  railway 
company.  It  is  not  correct  to  say  that,  by 
the  subsequent  ordinance  requiring  the  de- 
fendant to  strengthen  the  bridge,  the  city 
sought  to  shift  the  buYden  to  the  defendant. 
It  was  never  upon  the  street  railway,  nor 
upon  the  city,  except  as  a  condition  to  the 
street  railway  extending  its  line.  If  the 
duty  rested  upon  the  defendant,  the  city 
could  not  waive  or  surrender  it  by  an  ar- 
rangement with  the  street  railway  or  even 
by  a  contract  with  the  defendant. 

There  should  be  judgment  for  the  plain- 
tiff for  $12,162.28  with  interest. 

Judgment  reversed. 


MISSOURI  SUPKBME  COX7BT. 

(In  Banc.) 

LEONORA  M.  PHILLIPS,  Respt., 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY, Impleaded,  etc.,  Appt. 

(—  Mo.  — ,  195  S.  W.  711.) 

Master  and  aervaiit  -»  injury  by  mes- 
senger €fn  hlgliway  —  llabiltty. 

A  telegraph  company  is  not  liable  for  an 
injury  caused  to  one  standing  on  a  public 
highway  by  its  messenger  who^  while  on  his 
way  to  deliver  a  message,  snatches  a  paper 
from  a  newsboy  and  in  an  attempt  to  escape 
runs  heedlessly  against  the  person  injured. 
For  other  cases,  ses  Master  and  Servant,  III, 

o,  2,  in  Dig.  1-52  N.  8, 

(Woodson,  J.,  dissents.) 
(May  22,  1917.) 

APPEAL  by  the  defendant  company  from 
a  judgment  of  the  Circuit  Court  of  St. 
Louis  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the 
negligence  of  defendant's  servant.    Reversed. 

llie  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Albert  T.  Benedict,  Franklin 
Ferriss,  and  Henry  T.  Ferriss,  for  appel- 
lant: 

Where  the  injury  to  a  third  party  is 
•caused  by  the  servant's  negligence  in  the 
performance  of  his  duties,  and  the  liability 

Not©.  — The  liability  of  master  for  negli- 
gent injury  to  third  person  through  per- 
sonal contact  with  servant  is  considered  in 
Ryan  v.  Keane,  47  L.BJ^.(N.S.)  142,  and 
the  note  thereto. 
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of  the  master  is  based  solely  on  the  doctrine 
of  respondeat  superior,  each  is  severally  lia- 
ble to  the  injured  party,  although  for  dif- 
ferent reasons,  but  they  are  not  joint  tort- 
feasors and  cannot  be  sued  jointly. 

Campbell  v.  Phelps,  1  Pick.  61,  11  Am. 
Dec.  139;  Parsons  v.  Winchell,  5  Gush.  592, 
52  Am.  Dec.  746;  Mulchey  v.  Methodist 
Religious  Soc.  125  Mass.  487;  Page  v.  Par- 
ker, 40  N.  H.  47;  Herman  BerghofT  Brewing 
Co.  ▼.  Przbylski,  82  111.  App.  361;  Mc- 
Nemar  v.  Cohn,  115  111.  App.  31;  Bailey  v. 
Bussing,  37  Conn.  349;  Western  U.  Teleg. 
Co.  V.  Olsson,  40  Colo.  264,  90  Pac.  841; 
Campbell  v.  Portland  Sugar  Co.  62  Me.  562, 
16  Am.  Rep.  603;  Clark  v.  Fry,  8  Ohio  St. 
358,  72  Am.  Dec.  690;  French  v.  Central 
Constr.  Co.  76  Ohio  St.  609,  12  L.R.A.(N.S.) 
669,  81  N.  E.  761;  McGinnis  v.  Chicago, 
R.  I.  &  P.  R.  Co.  200  Mo.  347,  9  L.R.A. 
(N.S.)  880,  118  Am.  St.  Rep.  661,  98  S.  W. 
690,  9  Ann.  Cas.  656;  Warax  v.  Cincin- 
nati, N.  0.  &  T.  P.  R.  Co.  72  Fed.  637; 
Hukill  V.  Maysville  &  B.  S.  R.  Co.  72  Fed. 
746;  Hehns  v.  Northern  P.  R.  Co.  120  Fed. 
389;  Shaffer  v.  Union  Brick  Co.  128  Fed.  97; 
Mclntyre  v.  Southern  R.  Co.  131  Fed. 
985;  Sessions  v.  Southern  P.  R.  Co.  134 
Fed.  313;  Atlantic  Coast  Line  R.  Co.  v. 
Bailey,  161  Fed.  891 ;  Veariel  v.  United  En- 
gineering &  Foundry  Co.  197  Fed.  877. 

Plaintiff's  evidence  failed  to  sustain  tlie 
claim  that  the  collision  was  due  to  the 
negligence  of  defendant  Kenzell  in  respect 
to  any  act  or  deed  required  by  or  incident 
to  his  employment. 

Hilsdorf  v.  St.  Louis,  46  Mo.  94,  100  Am. 
Dec.  352;  Walker  v.  Hannibal  &  St.  J.  R. 
Co.  121  Mo.  575,  24  L.R.A.  363,  42  Am.  St. 
Rep.  547,  26  S.  W.  360;  Farber  v.  Missouri 
P.  R.  Co.  32  Mo.  App.  378;  Hartman  v. 
,  Muehlebach,  64  Mo.  App.  566;  Collette  v. 
'Rebori,  107  Mo.  App.  711,  82  S.  W.  562; 
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Grattan  ▼.  Suedmeyer,  144  Mo.  App.  719, 
329  S.  VV.  1038;  Slater  v.  Advance  Thresher 
Co.  97  Minn.  305,  5  L.R.A.(N.S.)  598,  107 
N.  W.  133;  Geraty  v.  National  Ice  Co.  16 
App.  Div.  177,  44  N.  Y.  Supp.  659,  2  Am. 
Xeg.  Rep.  624;  St.  Louis  Southwestern  R. 
Co.  V.  Harvey,  76  C.  C.  A.  636,  144  Fed. 
806;  Guille  v.  Campbell,  200  Pa.  119,  66 
L.R.A.  111,  86  Am.  St.  Rep.  705,  49  Atl. 
938,  10  Am.  Neg.  Rep.  469;  Thurston  v. 
Kansas  City  Terminal  R.  Co.  —  Mo.  App.  — , 
168  S.  VV.  236;  S.  W.  Noggle  Wholesale  & 
Mfg.  Co.  V.  Sellers  &  M.  Roofing  Co.  —  Mo. 
App.  — ,  183  S.  W.  659. 

Messrs.  William  H.  McClarin  and 
Jones,  Hoclcer,  Sullivan,  &  Angert,  for 
respondent: 

Defendants  are  jointly  or  severally  lia- 
ble and  were  properly  joined  as  defendants. 

Harriman  v.  Stowe,  57  Mo.  99;  Stein- 
hauser  v.  Spraul,  114  Mo.  651,  21  S.  W.  615, 
859;  Canfield  v.  Chicago,  R.  I.  k  P.  R.  Co. 
59  Mo.  App.  354;  Jewell  v.  Kansas  City 
Bolt  &  Nut  Co.  231  Mo.  206,  140  Am.  St. 
Rep.  515,  132  S.  W.  703;  Schwyhart  v.  Bar- 
rett, 145  Mo.  App.  332,  130  S.  W.  388; 
Stotler  v.  Chicago  &  A.  R.  Co.  200  Mo.  119, 
98  S.  W.  609;  Lanning  v.  Chicago  G.  W. 
R.  Co.  196  Mo.  647,  94  S.  W.  491;  Mq- 
Ginnis  v.  Chicago,  R.  I.  k  P.  R.  Co.  200 
Mo.  347,  9  L.R.A.(N.S.)  880,  118  Am. 
St.  Rep.  661,  98  S.  W.  590,  9  Ann.  Cas. 
656;  Hutchinson  v.  Richmond  Safety  Gate 
Co.  247  Mo.  71,  152  S.  W.  52;  Whiteaker 
V.  Chicago,  R.  I.  &  P.  R.  Co.  252  Mo.  438, 
160  S.  W.  1009;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Whiteaker,  239  U.  S.  421,  60  L.  ed.  360, 
36  Sup.  Ct.  Rep.  152;  Alabama  G.  S.  R.  Co. 
v.  Thompson,  200  U.  S.  206,  50  L.  ed.  441,  26 
Sup.  Ct.  Rep.  161,  4  Ann.  Cas.  1147;  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Co.  v,  Bohon,  200 
U.  S.  221,  50  L.  ed.  448,  26  Sup.  Ct.  Rep. 
166,  4  Ann.  Cas.  1152;  Chesapeake  &  0.  R. 
Co,  V.  Dixon,  179  U.  S.  131,  45  L.  ed.  121, 
21  Sup.  Ct.  Rep.  67;  Southern  R.  Co.  v. 
Miller,  217  U.  S.  209,  54  L.  ed.  732,  30  Sup. 
Ct.  Rep.  450;  Chicago,  B.  &  Q.  R.  Co.  v. 
Willard,  220  U.  S.  413,  56  L.  ed.  621,  31 
Sup.  Ct.  Rep.  460. 

Defendant  Kenzell  was  in  the  employ  of 
the  defendant,  and  at  the  time  was  engaged 
in  and  about  its  business  as  its  servant. 

Fleishman  v.  Polar  Wave  Ice  &  Fuel  Co. 
148  Mo.  App.  117,  127  S.  W.  660;  Long  v. 
Nute,  123  Mo.  App.  209,  100  S.  W.  511; 
Hays  V.  Hogan,  180  Mo.  App.  237,  165  S. 
W.  1125;  O'Malley  v.  Heman  Constr.  Co. 
255  Mo.  386,  164  S,  W.  565;  Curley  v.  Elec- 
tric Vehicle  Co.  68  App.  Div.  18,^74  N.  Y. 
Supp.  35;  Seaman  v.  Koehler,  122  N.  Y. 
f?46,  25  N.  E.  353;  Wylde  v.  Northern  R.  Co. 
;')3  N.  Y.  156,  5  Am.  Neg.  Cas.  189;  Perl- 
stein  V.  American  Exp.  Co.  177  Mass.  530, 
52  L.R.A.  959,  59  N,  E.  194;  Tuomey  v. 
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C'Reilly  S.  &  F.  Co.  3  Misc.  302,  22  N.  Y. 
Supp.  930;  Slothower  ▼.  Clark,  191  Mo. 
App.  105,  179  S.  W.  66;  Phillips  v.  Western 
U.  Teleg.  Co.  194  Mo.  App.  468,  184  S.  W. 
958. 

KenzelVs  negligence,  having  been  com- 
mitted in  the  course  of  the  performance  of 
his  duties,  was  the  negligence  of  the  master. 

Ryan  v.  Keane,  211  Mass.  543,  47  L.R.A. 
(N.S.)  142,  98  N.  E.  590;  Phillips  v.  West- 
em  U.  Teleg.  Co.  194  Mo.  App.  458,  184  S. 
W.  958;  Whiteaker  v.  Chicago,  R.  I.  k  P. 
R.  Co.  252  Mo.  438,  160  S.  W.  1009;  Gar- 
retzen  v.  Duenckel,  50  Mo.  104,  11  Am.  Rep. 
405;  Meade  v.  Chicago,  R.  I.  k  P.  R.  Co. 
68  Mo.  App.-  92;  Brill  v.  Eddy,  115  Mo. 
596,  22  S.  W.  488,  8  Am.  Neg.  Cas.  471; 
Voegeli  v.  Pickel  Marble  k  Granite  Co.  4^ 
Mo.  App.  643;  Shamp  v.  Lambert,  142  Mo. 
App.  573,  121  S.  W.  770;  Winfrey  v.  Lazar- 
us, 148  Mo.  App.  388,  128  S.  W.  276; 
Bouillon  v.  Laclede  Gasliglit  Co.  148  Mo. 
App.  473,  129  S.  W.  401 ;  Redd  v.  Missouri 
P.  R.  Co.  161  Mo.  App.  522,  143  S.  W.  656; 
Moore  v.  Jefferson  City  Light,  Heat  k  P. 
Co.  163  Mo.  App.  270,  146  S.  W.  826. . 

Kenzell,  not  having  stopped  in  grabbing 
the  paper,  but  having  grabbed  it  while  on 
his  way  to  appellant's  office,  had  not  de- 
viated from,  nor  abandoned,  the  pursuit  of 
his  duties  to  the  appellant^  so  as  to  relieve 
it  from  liability. 

Long  V.  Nute,  123  Mo.  App.  209,  100  S. 
W.  611;  Slothower  T.  Clark,  191  Mo.  App 
105,  179  S.  W.  65;  Vanneman  v.  Walker 
Laundry  Co.  166  Mo.  App.  685,  150  S.  W. 
1128;  Jones  v.  Weigand,  134  App.  Div. 
644,  119  N.  Y.  Supp.  441;  Webber  v.  Lock- 
man,  66  Neb.  469,  60  L.R.A.  313,  92  N.  W. 
591;  Lovejoy  v.  Campbell,  16  S.  D.  231,  92  N. 
W.  24;  Ritchie  v.  Waller,  63  Conn.  155,  27 
L.R.A.  161,  38  Am.  St.  Rep.  361,  28  Atl. 
29;  Whiteaker  v.  Chicago  R.  I.  k  P.  R.  Co. 
252  Mo.  438,  160  S.  W.  1009. 

A  master  is  responsible  for  conse^juential- 
damages  where,  by  the  negligence  and  care- 
lessness of  the  servant  in  doing  the  business 
of  his  employer,  another  receives  an  injury 
for  which  the  servant  would  himself  be 
liable  in  an  action  of  trespass. 

Douglass  v.  Stephens,  18  Mo.  367;  Pol- 
lock, Torts,  Am.  ed.  89,  90;  Duncan  v. 
Kindlater,  6  Clark  k  F.  894,  7  Eng.  Reprint, 
934,  MacLean  k  R.  911,  9  Eng.  Reprint, 
339;  Farwell  v.  Boston  &  W.  R.  Corp.  4 
Met.  49,  38  Am.  Dec.  339;  New  Jersey  S. 
B.  Co.  V.  Brockett,  121  U.  S.  637,  645,  30 
L.  ed.  1049,  1050,  7  Sup.  Ct.  Rep.  1039. 

Brown,  C,  filed  the  following  opinion: 
!  This  is  a  suit  for  damages  suffered  by 
I  plaintiff  under  the  following  circumstances: 
j  The  defendant  Western  Union  Telegraph 
'  Company  is  a.  New   York  corporation  en- 
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gaged  in  the  business  ol  receiving,  trans- 
mitting, and  delivering  conununieationa  by 
telegraph  between  different  places  in  the 
United  States,  including  the  city  of  St. 
Louis,  in  which  it  had  ofiices  lor  that  pur- 
pose among  which  was  an  office  on  the 
southwest  corner  of  Olive  street  and  Grand 
avenue.  Olive  street,  at  that  place,  extends 
east  and  west,  while  Grand  avenue  crosses 
it,  extending  north  and  south.  The  defend- 
ant Kenzell,  at  the  time  of  the  injury,  which 
occurred  about  December  28,  1912,  was  a 
messenger  boy  sixteen  years  old,  in  its 
service,  whose  duty  it  was  to  deliver  tele- 
grams. The  evidence  tends  to  show  that 
about  7  o'clock  in  the  evening  of  that  day 
the  plaintiff  was  standing  on  Grand  avenue 
in  front  of  the  show  window  of  a  candy 
store  on  the  southeast  comer,  waiting  for 
an  approaching  automobile  to  pass,  so  that 
she  could  step  down  into  the  street  and 
cross  to  the  southwest  corner,  on  which  the 
telegraph  office  was  situated.  A  newsboy 
with  a  bundle  of  papers  under  his  arm  stood 
on  the  sidewalk  about  7  feet  north  of  her 
when  the  defendant  Kenzell  came  running 
from  the  east  along  the  sidewalk  on  the 
south  side  of  Olive  street  with  a  telegram 
in  his  hand,  and  said  to  the  newsboy,  "Give 
me  a  paper.*'  The  newsboy  refused,  when 
Kenzell  snatched  one  from  the  bundle  and 
ran,  looking  over  his  shoulder,  collided  with 
plaintiff  with  such  force  that  she  was 
knocked  ten  feet  into  Grand  avenue  and  very 
seriously  injured.  There  was  a  verdict  and 
judgment  for  $10,000  against  both  defend- 
ants, from  which  the  telegraph  company 
alone  has  taken  this  appeal.  It  does  not 
complain  of  the  amount,  but  does  strenuous- 
ly insist  that  it  is  not  liable  upon  the  facts 
as  above  stated,  and  this  is  the  point  to 
which  our  attention  will  be  given. 

1.  In  going  into  the  consideration  of  this 
case  it  is  well  to  have  in  mind  that  the  boy 
who  caused  the  injury  which  is  the  subject 
of  the  suit  was  not  traveling  on  the  street 
by  permission  of  his  codefendant,  but  in  the 
exercise  of  a  public  right  valuable  to  him- 
self as  a  facility  for  gaining  a  livelihood  as 
well  as  to  his  employer.  Had  he  not  pos- 
sessed this  right  his  employer  could  not 
have  conferred  it  nor  taken  it  away.  It 
went  with  his  service  as  far  as  it  was  neces- 
sary to  the  performance  of  the  duty  in- 
volved, and  no  further.  In  all  other  re- 
spects and  for  all  other  purposes  it  re- 
mained his  own.  It  was,  like  his  health 
and  strength,  a  part  of  his  own  equipment 
for  the  service  in  which  he  was  engaged. 
We  cannot  arbitrarily  assume  that  by  the 
terms  of  his  employment  he  was  forbidden 
to  seek,  while  on  these  trips,  his  own  pleas- 
ure or  profit  in  any  mamier  consistent  with 
the  performance  of  his  whole  conventional 
L.R.A.1917F. 


duty,  nor  was  the  defendant  under  any  obli- 
gation to  so  restrain  his  liberty  of  action, 
in  the  ordinary  use  of  the  public  easement, 
although,  sliould  it  authorize  him  to  com- 
mit a  wrong,  as  by  inciting  him  to  danger- 
ous speed  in  a  crowd,  it  would  be  liable  for 
the  consequences  upon  familiar  principles 
unconnected  with  any  issue  in  this  case,  and 
having  no  connection  with  the  relation  of 
master  and  servant. 

On  the  other  hand,  neither  beasts  nor  in- 
animate things  participate  in  these  public 
uses  of  their  own  right,  but  only  have  status 
in  the  public  highway  by  right  of  their 
owners.  For  this  reason  one  who  employs 
a  beast  upon  the  street  must  do  so  under 
such  management  and  control  as  will  pro- 
vide reasonably  for  the  safety  of  persons 
and  their  property.  Had  this  boy  been  fur- 
nished by  the  defendant  with  a  horse  to  ride 
or  an  automobile  to  transport  him  in  the 
performance  of  his  duties,  his  management 
of  these  facilities  would  have  been  the  man- 
agement of  his  master,  which  would  have 
been  liable  for  his  acts  and  omissions  in 
such  management. 

These  principles  are  familiar  to  all,  and 
are  firmly  embedded  in  the  foundation  in 
our  jurisprudence,  and  we  would  not  feel 
tJiat  it  is  necessary  to  mention  tiiem  were 
it  not  that  this  unfortunate  accident  has 
already  been  the  subject  of  adjudication  by 
an  appellate  court  of  this  state  in  a  suit 
brought  by  the  husband  of  plaintiff  (Phil- 
lips v.  Western  U.  Teleg.  Co.  194  Mo.  App. 
458,  184  S.  W.  958),  in  which  the  liability 
of  the  appellant  was  upheld.  While  this 
does  not  constitute  an  adjudication  of  the 
right  in  favor  of  this  respondent,  it  is  per- 
suasive authority  as  the  decision  by  a  dis- 
tinguished court  of  the  same  question,  and 
is  the  only  authority  to  which  counsel  has 
directed  our  attention  bearing  upon  the 
question  which  seems  to  us  to  be  the  con- 
trolling one  in  this  case. 

Kespondent's  counsel  meets  these  simple 
rules  with  the  proposition  that  human  legs, 
while  safe  and  proper  instruments  of  trans- 
portation when  carefully  used,  are,  like  au- 
tomobiles and  other  things  of  a  similar 
nature,  dangerous  when  used  negligently, 
and  that  the  master  has  as  much  control 
over  the  legs  of  his  servant  as  over  his  own 
animal  or  machine;  and  cites  Ryan  v. 
Keane,  211  Mass.  543,  47  L.R.A.<N.S.)  142, 
98  N.  E.  590,  as  an  authority,  and  the  same 
case  is  cited  and  quoted  by  the  St.  Louis 
court  of  appeals  in  Phillips  v.  Western  U. 
Teleg.  Co.  supra.  In  the  Massachusetts 
case  the  accident  occurred  in  the  stable  yard 
of  a  livery,  in  which  a  customer  waiting 
for  a  conveyance  he  had  ordered  was  rough- 
ly pushed,  run  against,  and  injured  by  the 
employee  who  had  been  serving  him,  and 
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who  was  on  foot.  We  do  not  see  the  relc< 
vancy  of  this  case,  in  which  the  employer 
failed  in  the  duty  of  protecting  his  cus- 
tomer from  negligent  injury  by  his  own  serv- 
ant upon  his  own  premises  to  which  he  had 
been  invited,  to  the  duty  of  the  master  to 
control  the  movements  of  his  messenger 
while  walking  upon  the  public  street. 

The  respondent  has  also  cited  the  decision 
of  this  court  in  banc  in  Maniac!  v.  Inter< 
urban  Exp.  Co.  266  Mp.  633,  182  S.  W.  981. 
In  that  case  the  defendant  express  com- 
pany had  in  charge  of  its  office  and  business 
at  Edwardsville,  Illinois,  one  Joiner,  "a 
person  of  violent  temper,  quarrelsome  dis- 
position, and  w^ithout  control  over  his  pas- 
sions," and  ''a  dangerous  and  unfit  person 
to  place  in  such  a  position,"  which  it  well 
knew;  a  dispute  had  arisen  between  Joiner 
and  plaintiff  over  the  refusal  of  plaintiff 
to  sign  a  receipt  for  a  consignment  of  fruit 
previously  delivered  to  him,  and  Joiner  had 
telephoned  him  to  come  to  the  office,  and 
while  he  was  doing  so  intercepted  him,  pre- 
sented the  receipt,  demanded  that  he  sign 
it,  and  while  he  was  doing  so  "under  pro- 
test" shot  him.  In  holding  the  express 
company  liable  under  the  circumstances  this 
court  said:  "The  plaintiff  was  there  upon 
the  invitation  of  defendant  for  a  legitimate 
purpose.  He  and  Joiner  were  in  the  midst 
of  the  very  business  which  had  called  them 
together,  at  the  time  said  shooting  occurred. 
In  addition  thereto,  the  petition  alleges  that 
plaintiff  was  in  the  very  act  of  signing  the 
receipt  when  he  was  suddenly  shot." 

It  also  cited  a  number  of  authorities  sus- 
taining the  principle  clearly  stated  by  Judge 
Cooley  (Cooley,  Torts,  3d  ed.  §  625)  as  fol- 
lows: "The  master  is  liable  for  the  acts  of 
his  servant,  not  only  when  they  are  directed 
by  him,  but  also  when  the  scope  of  his  em- 
ployment or  trust  is  such  that  he  has  been 
left  at  liberty  to  do,  while  pursuing  or  at- 
tempting to  discharge  it,  the  injurious  act 
complained  of.  It  is  not  merely  for  the 
wrongful  acts  he  was  directed  to  do,  but 
the  wrongful  acts  he  was  suffered  to  do, 
that  the  master  must  respond." 

There  is  nothing  in  any  of  these  au- 
thorities which  applies  the  doctrine  of  re- 
spondeat superior,  or  the  principles  on 
which  it  rests,  to  the  facts  of  this  case  as 
already  stated,  and  we  are  not  surprised 
that  the  diligent  search  indicated  by  the 
briefs  of  eminent  counsel  in  this  case  has 
failed  to  disclose  one.  Had  the  messenger 
boy,  charged  as  the  direct  perpetrator  of 
the  injury  to  plaintiff,  been  charged  by  the 
telegraph  company  with  the  duty  of  de- 
livering a  telegram  to  her  and  taking  a 
receipt  therefor,  and  he  had  presented  it 
and  demanded  the  receipt,  and  had  a  quarrel 
arisen  between  them  as  to  the  proper  method  * 
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of  executing  it,  in  which  he  had  lost  his 
temper  by  reason  of  her  protests,  and  thrown 
her  upon  the  pavement  or  otherwise  chas- 
tised her  to  her  injury,  the  Maniac!  Case 
would  be  a  direct  authority  in  favor  of  the 
master's  liability.  The  same  principle  is 
supported  more  or  less  directly  by  the  au- 
thorities which  it  cites.  They  all  put  ihe 
master's  liability  upon  the  ground  that  in 
the  performance  of  those  acts  which  can  be 
done  only  by  the  use  of  its  powers  and  un- 
der its  direction,  it  is  responsible  for  the 
conduct  of  the  servant,  even  though,  in  the 
accomplishment  of  that  object,  he  commits 
a  wilful  tort.  There  is  nothing  in  any  of 
them  that  implies  the  duty  to  regulate  the 
gait  of  one  who  walks  along  the  street  for 
such  purpose.  Had  economy  indicated  that 
the  duty  of  delivering  telegrams  be  united 
in  the  boy  with  the  duty  of  delivering  medi- 
cine for  the  drug  store  in  which  defendant's 
office  was  situated,  a  search  of  his  pockets 
might  disclose  either  telegrams  or  medicine, 
or  both,  but  we  do  not  think  their  presence 
would  be  of  value  to  fix  upon  either  drug- 
gist or  telegraph  company  a  liability  for 
his  want  of  circumspection  in  using  the 
easement  which  was  freely  open  to  him  for 
himself  despite  the  objections  of  either,  or 
both. 

We  have  already  referred  to  the  paucity 
of  authority  upon  the  liability  of  the  mas- 
ter for  the  use  by  his  servant  of  the  public 
street.  The  most  of  us  frequently  send  our 
servants  to  the  postoffice  or  the  store,  or, 
if  we  have  no  one  regularly  employed  to  do 
these  errands,  expend  a  nickel  or  a  dime  for 
a  special  messenger  for  such  purposes.  Trav- 
eling salesmen  in  the  employ  of  commer- 
cial houses  go  from  store  to  store  and  house 
to  house  in  the  pursuance  of  their  calling. 
Boys  engaged  in  this  employment  frequent- 
ly encounter  their  juvenile  enemies,  and  we, 
who  employ  them,  do  not  think  of  worrying 
over  our  financial  responsibility  for  the  re- 
sult. The  youth  who  goes  to  the  postoffice 
with  our  letter  on  a  Fourth  of  July  morn- 
ing may  carry  a  bundle  of  fire  crackers  and 
distribute  them  freely  along  tlie  route,  or  the 
festive  drummer  on  a  holiday  occasion  may 
fall  over  a  slight  and  quiet  traveler,  or  the 
boy  who  carries  a  parcel  may,  at  the  same 
time,  try  to  control  his  boon  companion, 
the  bull  pup,  with  a  string.  Many  of  us 
have  seen  painful  accidents  resulting  from 
such  conditions,  but  have  seen  no  legal  au- 
thority for  holding  the  master  liable  in  dam- 
ages growing  out  of  the  rollicking  move- 
ments of  his  servants  on  the  street,  even 
though  his  own  business  may  have  taken 
them  to  the  very  place  tft  that  very-  time, 
unless  he  instigates  the  wrong  which  caused 
the  injury.  Nor  are  we  prepared  to  hold 
that  a  corporation  is,  in  this  respect,  sub- 
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ject  to  a  more  stringent  rule  of  liability 
than  a  natural  person. 

The  judgment  of  the  Circuit  Court  for  the 
City  of  St.  Louis  is  therefore  reversed. 

Ralley,  C,  not  sitting. 

Per  Curiam: 

The  foregoing  opinion  of  Brown,  Commis- 
sioner, is  adopted  by  the  court  in  banc  as 
the  opinion  of  said  court.  All  concur,  ex- 
cept Woodson,  J. 

Woodson,  J.,  dissenting: 

I  dissent  from  tlie  majority  opinion  for 
the  reason  that  the  same  rule  of  law  ap- 
plies to  the  facts  of  this  case  as  if  the  in- 


jury had  been  inflicted  by  an  automobile  in- 
stead of  being  caused  by  the  messenger's 
body  negligently  ooming  in  physical  con- 
tact with  the  plaintiff.  The  messenger  was 
performing  the  master's  business  at  the  time 
he  injured  the  plaintiff,  and  had  it  not  been 
for  that  fact  he  would  not  have  been  pur- 
suing the  journey  which  resulted  in  the 
injury,  and  the  mere  fact  that  he  side* 
stepped  a  few  feet  to  gratify  some  personal 
desire  does  not  change  the  rule.  In  that 
case,  as  in  this,  he  would  have  been  about 
the  master's  business,  and  the  negligence  in 
the  one  is  identical  with  that  in  the  other  ] 
the  authorities  cited  abundantly  hold. 

Petition  for  rehearing  denied. 


NORTH   OAROIilNA   SUPREMB 
COURT. 

CITY  OF  CHARLOTTE,  Appt., 

V. 

JOHN  B.  ALEXANDER. 
(—  N.  C.  — ,  92  8.  E.  884.) 

ETidence  —  parol  «-  oontraot  wttli  mn- 

nidimllty. 

1.  A  contract  with  a  municipal  corpora- 
tion may  be  eatablished  by  parol  in  the  ab- 
sence of  statute  requiring  it  to  be  recorded. 
For  other  cases,  see  Evi£>nce,  VI.  c,  in  Dig. 

1-^2  N.  B. 

Contract  —  to  secure  waivers  ^  debt  of 
another  —  Statute  of  Frauds. 

2.  An  agreement  by  a  taxpayer  to  secure 
waivers  from  other  taxpayers  of  the  statu- 
tory limit  for  street  improvement  assess- 
ments, and  promises  to  pay  the  full  cost  of 
the  improvement,  is  not  within  the  provi- 
sion of  the  Statute  of  Frauds  requiring 
promises  to  pay  the  debt  of  another  to  be  in 
writing. 

For  other  cases,  see  Contracts,  /.  e,  2,  in 
Dig.  1-^2  N.  8. 

Same  »  waiving  assessment  limitation 
—  irabllc  policy. 

3.  An  agreement  Irp  a  property  owner  to 
waive  statutory  limitation  of  assessments 
upon  his  property  for  street  improvement  is 
not  void  as  against  public  policy. 

For  other  cases,  see  Contracts,  ill,  c,  1,  in 
Dig,  1-52  N.  8, 

(May  16,  1917.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Mecklenburg 
County  in  defendant's  favor  in  an  action 
brought  to  compel  performance  of  a  con- 
tract to  deliver  waivers  of  limitation  of 
liability  for  street  improvements,  and  to  re- 
cover damages  for  failure  to  make  such  de- 
livery.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Keerans,  C.  D.  Talia- 
ferro, and  M.  L.  Rltcb,  for  appellant: 

Parol  testimony  as  to  what  was  done  and 
said  at  the  eouncil  meeting  was  competent, 
where  it  was  omitted  from  the  minutes. 

2  Dill.  Mun.  Corp.  5th  ed.  §  567,  pp.  883, 
884;   Bank  of  United  States  v.  Dandridge, 

12  Wheat.  64,  6  L.  ed.  652;  United  States  v. 
Fillebrown,  7  Pet.  28,  8  L^  ed.  596;  8  Enc. 
Ev.  833,  834;  Bigelow  v.  Perth  Amboy,  26 
N.  J.  L.  297;  Helton  v.  Sterling,  —  Tex. 
Civ.  App.  — ,  50  S.  W.  1027 ;  Long  v.  Battle 
Creek,  39  Mich.  323,  83  Am.  Rep.  384; 
Decherd  v.  Drewry,  64  Ark.  699,  44  8.  W. 
361;  Porter  v.  Dubuque,  20  Iowa,  440;  Jay 
County  V.  Brewingrton,  74  Ind.  7;  Weather- 
hend  v.  Cody,  27  Ky.  L.  Rep.  681,  85  8.  W. 
1099;  Westerhaven  v.  Clive,  5  Ohio,  136; 
State  ex  rel.  Columbus  v.  Hauser,  63  Ind. 
156;  Handley  v.  Stuts,  189  U.  8.  417,  85  L. 
ed.  227,  11  Sup.  Ct.  Rep.  530;  2  Thomp. 
Corp.  2d  ed.  §§  1842,  1847;  Franklin  Coun- 
ty V.  Layman,  145  111.  138,  83  N.  E.  1094; 
McCabe  v.  Fountain  County,  46  Ind.  380; 
Jordon   v.   Osceola   County,   69   Iowa,   888, 

13  N.  W.  344;  Chicago,  K.  k  W.  R.  Co.  v. 


Note.  —  The  defendant  in  Charlotte  v. 
Alexai?deb  did  not  promise  to  pay  the  debt 
of  another,  that  is,  the  assessments  of  the 
property  owners,  but  guaranteed  to  secure 
waivers  of  a  statutory  limitation  as  to  as- 
sessments and  an  agreement  on  the  part  of 
the  property  owners  to  pay  the  assessments, 
if  the  improvement  should  be  made.  It  is 
clear  that  the  decision  that  this  is  an 
original  promise  and  does  not  come  within 
L.R.A.1917F. 


the  Statute  of  Frauds,  requiring  a  promise 
to  pay  the  debt  of  another  to  be  in  writing,  > 
is  correct.  An  extended  search  has  not  dis- 
closed any  other  cases  passing  upon  the 
question  whether  an  agreement  to  procure 
from  another  a  waiver  of  a  legal  right  or 
defense  is  a  contract  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  within 
the  Statute  of  Frauds.  • 
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Stafford  County,  36  Kan.  121,  12  Pac.  593; 
Green  v.  Lancaster  County,  61  Neb.  473,  85 
N.  W.  439 ;  Hazelgreen  V.  McNabb,  23  Ky. 
L.  Rep.  811,  64  S.  W.  431;  Ross  v.  Madison, 
1  Ind.  281,  48  Am.  Dec.  381 ;  Brown  v.  Web- 
ster City,  115  Iowa,  511,  88  N.  W.  1070; 
Troy  V.  Atchison  &  N.  R.  Co.  13  Kan.  70; 
Richardson  v.  Mehler,  111  Ky.  408,  63  S.  W. 
957;  Bohan  v,  Avoca,  154  Pa.  404,  26  Atl. 
604;  Bridgford  v.  Tuscumbia,  4  Wood,  611, 
16  Fed.  910. 

Defendant  would  be  liable  upon  his  prom- 
ise and  guaranty  to  secure  the  waivers  from 
the  owners  of  property  abutting  on  said 
streets,  and  deliver  them  to  the  city,  as  dis- 
closed by  the  proposed  evidence,  even  though 
the  same  was  not  reduced  to  writing. 
.  Gainesville  &  A.  Hospital  Asso.  v.  Hobbs, 
163  N.  C.  188,  69  S.  E.  79;  Pecle  v.  Powell, 
156  N.  C.  557,  73  S.  E.  234;  Gainesville  & 
A.  County  Hospital  Asso.  v.  Atlantic  Coast 
Line  R.  Co.  157  N.  C.  461,  73  S.  E.  242; 
Whitehurst  v.  Padgett,  157  N.  C.  424,  73 
S.  E.  240;  Craig  v.  Stewart,  163  N.  C.  536, 
79  S.  E.  1100;  Kelly  Handle  Co.  v.  Craw- 
ford Plumbing  &  Mill  Supply  Co.  171  N.  C. 
503,  88  S.  E.  614;  Partin  v.  Prince,  159  N. 
C.  555,  73  S.  E.  1080;  Powell  &  Powell  v. 
King  Lumber  Co.  168  N.  C.  638,  84  S.  E. 
1032;  Dale  v.  Gaither  Lumber  Co.  152  N. 
C.  653,  28  L.R.A.(N.S.)  407,  68  S.  E.  134; 
Davis  V.  Patrick,  141  U.  S.  479,  35  L.  ed. 
826,  12  Sup.  Ct  Rep.  58. 

The  waivers  taken  and  to  be  procured  by 
the  defendant,  if  delivered  to  the  city,  with- 
oui  restrictions  or  conditions,  in  accordnnce 
with  his  promise,  are  valid  and  enforceable. 

Charlotte  v.  Brown,  165  N.  C.  435,  81 
S.  E.  611;  Harnwell  v.  White,  115  Ark.  88, 
171  S.  W.  108;  Richcreek  v.  Moorman,  14 
Ind.  App.  370,  42  N.  E.  943;  Dunkirk  Land 
Co.  V,  Zehner,  35  Ind.  App.  694,  74  N,  E. 
1101;  40  Cyc.  264-267;  State  v.  Mitchell, 
119  N.  C.  786,  25  S.  E.  783,  1020;  McKnight 
V.  Pittsburgh,  91  Pa.  273 ;  Thornton  v.  Cin- 
cinnati, 26  Ohio  0.  C.  33;  Ebensburg  v. 
Little,  28  Pa.  Super.  Ct.  469;  Belfast  v. 
Belfast  Water  Co.  115  Me.  234,  L.R.A. 
1917B,  908,  P.U.R.1917A,  313,  98  Atl.  738. 

If  the  public  corporation  has  performed 
a  contract  on  its  side,  the  adversary  party 
cannot  retain  the  benefits  and  plead  ultra 
vires. 

Hendersonville  v.  Price,  96  N.  C.  423,  2 
S.  E.  155;  1  Elliott,  Contr.  p.  479;  3  Thomp. 
Corp.  2d  ed.  §  2787;  Hutchins  v.  Planters* 
Nat.  Bank,  128  N.  C.  73,  38  S.  E.  252 ;  Mc- 
Cracken  v.  Greensboro,  N.  &  A.  R.  Co.  168 
N.  C.  66,  84  S.  E.  30;  Victor  v.  Louise  Cot- 
ton MiUs,  148  N.  C.  Ill,  16  L.R.A.(N.S.) 
1020,  61  S.  E.  648,  16  Ann.  Cas.  291;  Char- 
lotte Twp.  V.  Piedmont  Realty  Co.  134  N. 
C.  41,  46  S.  E.  723;  State  ex  rel.  Columbus 
V.  Mitchell,  31  Ohio  St,  592;  Harrisburg  v. 
L.R.A.1917F. 


Baptist,  156  Pa.  526,  27  Atl.  8;  Floyd  v. 
Atlanta  Bkg.  Co.  109  Ga.  778,  36  8.  E.  172. 

The  waivers  are  not  against  public  policy. 

De  Bidder  v.  Lewis,  139  La.  903,  72  So. 
447;  Hamilton,  Special  Assessments,  §  730. 

Messrs.  Cansler  A  Cansler  for  appellee. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sues  to  compel  defendant  to 
deliver  to  it  certain  so-called  waivers  for 
street  improvements  in  possession  of  defend- 
ant, and  to  recover  $7,504.83  for  street  pav- 
ing assessments  on  account  of  the  loss  sus- 
tained by  it,  caused  by  the  failure  of  the 
defendant,  in  violation  of  his  promise,  to 
procure  and  deliver  to  It  agreements  from 
all  owners  having  property  abutting  on  cer- 
tain streets  improved  by  the  plaintiff,  waiv- 
ing the  20  per  cent  clause  in  the  city  char- 
ter and  consenting  to  pay  the  actual  cost 
incurred  by  the  city  in  improving  said 
streeta;  the  judgment  to  be  discharged  upon 
the  defendant  procuring  said  agreemcitts, 
without  conditions  or  restrictions,  duly 
executed,  and  delivery  over  to  the  plaintifl', 
or  the  payment  of  said  assessments  by  the 
property  owners. 

It  appears  in  the  pleadings  a,nd  evidence 
that  the  city  of  Charlotte  had  authority, 
upon  petitions  of  citizens  owning  more  than 
one  half  of  the  frontage  abutting  on  certain 
streets,  including  those  in  controversy,  to 
adopt  a  system  of  laying  out  streets,  etc., 
for  permanent  improvement^  and  equalize 
the  assessments  on  the  real  estate  to  pay 
the  cost  thereof,  as  might  be  just  and  prop- 
er, provided  that  such  assessments  should 
not  exceed  the  amount  of  special  benefits 
to,  or  enhancement  in  value  of,  said  prop- 
erty by  reason  of  said  improvements,  or  20 
per  cent  of  the  assessed  taxable  value  there- 
of; that  certain  citizens,  including  the  de- 
fendant, owning  the  requisite  frontage  abut- 
ting on  the  four  streets  in  controversy, 
presented  petitions  to  the  board  of  aldermen 
in  March,  1912,  asking  that  said  streets  be 
improved;  that  the  defendant  was  especial- 
ly interested  therein,  owning  property  abut- 
ting on  three  of  same;  that  in  April,  1912, 
the  board  passed  an  ordinance  declaring  said 
streets  permanent  improvement  districts; 
that  nothing  whatever  was  done  by  the 
plaintiff  towards  improving  said  streets  un- 
til after  March  27,  1913;  that  on  this  date 
the  defendant  and  other  citizens,  owning 
property  abutting  on  said  streets,  appeared 
before  the  board  of  aldermen,  the  defendant 
acting  as  spokesman,  for  the  purpose  of  in- 
ducing the  board  to  pave  said  streets.  The 
plaintiff  offered  evidence  and  proposed  to 
prove  that  "at  a  meeting  of  the  board  of 
aldermen  on  March  27,  1913,  the  defendant 
and  other  citizens  interested  in  said  streets 
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appeftrea  at  a  regular  meeting  of  said  board, 
and  were  informed  by  the  latter  that,  on 
account  of  the  cost  to  improve  said  streets 
exceeding  20  per  cent  of  the  assessed  taxable 
value  thereof,  as  provided  by  the  city  char- 
ter (Private  Acts  1911,  §  7,  chap.  251),  the 
streets  could  not  be  improved  by  the  city 
unless  agreements  were  obtained  from  all 
property  owners  abutting  on  said  streets, 
waiving  the  20  per  cent  clause  and  agreeing 
to  pay  the  actual  cost  for  the  work;  thai 
upon  such  statement,  the  defendant,  aa 
spokesman  for  the  petitioners,  then  and  there 
at  said  meeting  promised  and  agreed  that, 
if  the  said  streets  were  ordered  to  be  paved 
and  the  work  done  by  the  city,  he,  person- 
ally, would  guarantee  to  secure  such  agree- 
ments or  waivers  from  all  the  property  own- 
ers and  deliver  over  to  the  city;  that  the 
plaintiff  acted  and  relied  upon  said  promise, 
and  at  said  meeting  passed  a  resolution  or 
ordinance  directing  said  streets  to  be  paved, 
and  they  were  so  paved;  that  subsequently 
notice  was  given  and  assessments  were  made 
charging  property  owners  with  the  actual 
cost  of  the  work;  that  the  contract  was  let 
and  bonds  issued;  that  defendant  was  es- 
pecially interested  in  having  said  streets 
improved;  that  he  was  the  owner  of  prop- 
erty abutting  on  three  of  said  streets;  that 
but  for  his  promise  and  guaranty,  said 
streets  would  not  have  been  improved." 

This  evidence  was  excluded  by  the  court, 
and  plaintiff  excepted.  It  appears  that  a 
waiver  is  a  paper  writing  duly  executed  by 
the  property  owner,  whereby  he  waives  the 
limitation  of  20  per  cent  in  the  city  charter 
and  approves  and  confirms  the  full  assess- 
ment, being  the  cost  of  the  improvement, 
and  covenants  and  agrees  to  pay  the  same. 
It  is  admitted  that  the  offer  of  defendant 
and  the  substance  of  what  transpired  be- 
tween the  aldermen  and  defendant  were  not 
taken  down  and  entered  on  the  minutes  of 
the  board.  Plaintiff  proposed  to  prove  the 
transaction  by  the  city  clerk  and  others 
present  at  the  meeting.  So  far  as  the  record 
in  this  case  discloses,  there  is  nothing  in  the 
city  charter  requiring  all  such  matters  or 
transactions  to  be  entered  of  record,  and 
making  the  minutes  the  only  evidence.  We 
are  of  opinion  that  the  court  erred  in  ex- 
cluding the  evidence.  It  may  turn  out  when 
the  evidence  is  taken  that  the  whole  thing 
was  mere  declamation,  and  did  not  amount 
to  a  contract,  but  we  must  consider  it  as 
it  is  presented  In  the  offer  to  prove. 

1.  It  is  competent  to  prove  such  a  con- 
tract by  parol  evidence.  Neither  plaintiff 
nor  defendant  will  be  prejudiced  by  failure 
of  the  clerk  to  enter  it  upon  the  minutes  of 
L.R.A.1917F. 


the  corporation.  In  2  Dillon,  Mun.  Corp. 
5th  ed.  §  657,  it  is  said:  "Parol  evidence 
.  .  .  [to  show  facts  omitted  to  be  stated 
upon  the  record]  is  receivable  unless  the 
law  expressly  and  imperatively  requires  all 
matters  to  appear  of  record,  and  makes  the 
record  the  only  evidence.  Thus,  in  a  well- 
considered  case  in  the  Supreme  Court  of 
the  United  States,  it  was  held  that  the  acts 
of  a  corporation  might  be  proved  otherwise 
than  by  its  records  or  some  written  docu- 
ment, even  although  it  was  its  duty  'to  keep 
a  fair  and  regular  record  of  its  proceed- 
ings.* '* 

In  Bank  of  United  States  v.  Dandridgc, 
12  Wheat.  64,  6  L.  ed.  552,  Judge  Story 
says:  "Would  the  omission  of  the  corpora- 
tion to  record  its  own  doings  have  preju- 
diced the  rights  of  the  party  relying  upon 
the  good  faith  of  an  actual  vote  of  the  cor- 
poration? If  such  omission  would  not  be 
fatal  to  the  plaintiff  in  suits  against  the 
corporation  (as  in  our  opinion,  it  would 
not  be),  it  establishes  the  fact  that  acta 
of  the  corporation,  not  recorded,  may  bo 
established  by  parol  proofs,  and,  of  course, 
by  presumptive  proofs.  In  reason  and  jus- 
tice, there  does  not  seem  any  solid  ground 
why  a  corporation  may  not,  in  case  of  the 
omission  of  its  officers  to  preserve  a  writ- 
ten record,  give  such  proofs  to  support  its 
rights  as  would  be  admissible  in  suitH 
against  it  to  support  adverse  rights.  The 
true  question  in  such  case  would  seem  to 
be,  not  which  party  was  plaintiff  or  defend- 
ant, but  whether  the  evidence  was  the  best 
the  nature  of  the  case  admitted  of,  and  left 
nothing  behind  in  the  possession  or  control 
of  the  party  higher  than  secondary  evidence." 
"We  do  not  admit,  as  a  general  proposition, 
that  the  acts  of  a  corporation  .  .  .  are 
invalid  merely  from  the  omission  to  have 
them  reduced  to  writing,  unless  the  statute 
creating  it  makes  such  writing  indispensa- 
ble as  evidence,  or  to  give  them  an  obliga- 
tory force." 

The  same  rule  is  recognised  in  United 
States  T.  Fillebrown,  7  Pet.  28,  8  L.  ed.  696. 
In  8  Enc.  Ev.  833,  it  is  said:  "Where  it 
is  sought  to  prove  a  contract  existing  be- 
tween a  municipal  corporation  and  a  private 
person,  the  fact  that  the  municipal  authori- 
ties have  failed  to  keep  a  proper  record  docs 
not  prevent  proof  of  such  contract  by  any 
competent  evidence,  notwithstanding  the 
fact  that  the  law  requires  them  to  keep  a 
complete  record  of  their  official  proceedings 
in  a  proper  book." 

The  authorities  seem  to  be  in  full  accord 
to  the  effect  that,  in  the  absence  of  a  statu- 
tory requirement  that  a  record  must  be  made 
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of  a  contract  in  order  to  render  the  same 
valid  and  binding,  where  a  contract  or  agree- 
ment within  their  jurisdiction  has  been  en- 
tered into  by  a  municipal  board  and  has 
been  executed,  the  same  may  be  established 
by  parol  testimony,  although  there  may  be 
no  record  in  the  minutes  of  the  board. 

2.  The  contract  of  defendant  need  not  be 
in  writing,  as  it  is  an  original  promise,  and 
does  not  come  within  the  Statute  of  Frauds, 
requiring  a  promise  to  pay  the  debt  of  an- 
other to  be  in  writing.  The  statute  does 
not  apply  to  original  promises  or  under- 
takings, though  the  benefit  accrues  to  an- 
other than  the  promisor.  Gainesville  &  A. 
Hospital  Asso.  v.  Hobbs,  153  N.  C.  188,  69 
S.  E.  79.  In  Peele  v.  Powell,  156  N.  C.  667, 
558,  73  S.  E.  236,  the  court  said:  "The 
obligation  is  original  if  made  at  the  time 
or  before  the  debt  is  created  and  the  credit 
is  given  solely  to  the  promisor,  .  .  . 
where  the  promise  is  for  the  benefit  of  the 
promisor,  and  he  haa  a  personal,  immediate, 
and  pecuniary  benefit  in  the  transactions," 
etc. 

Til  is  rule  is  recognized  and  approved  in 
Gainesville  &  A.  County  Hospital  Asso.  v. 
Atlantic  Coast  Line  R.  Co.  157  N.  C.  461, 
482,  73  S.  E.  242;  Whitehurst  v.  Padgett, 
157  N.  C.  424,  427,  73  S.  E.  240;  Craig  v. 
Stewart,  163  N.  C.  636,  79  S.  E,  1100;  Kelly 
Handle  Co.  v.  Crawford  Plumbing  &  Mill 
Supply  Co.  171  N.  C.  503,  88  S.  E.  514. 

The  defendant  in  making  such  promise 
and  guaranty  was  acting  for  himself  as 
much  as  anyone  else.  His  promise  was  an 
original  obligation  for  value  received  by 
him  from  the  city;  to  wit,  the  performing 
of  the  work  on  the  streets  in  which  he  was 
vitally  and  personally  interested.  There- 
fore he  is  liable  upon  his  promise  to  the 
city,  even  tliough  there  was  no  writing.  The 
streets  would  not  have  been  paved  but  for 
the  promise  and  guaranty  of  defendant  to 
secure  waivers  and  deliver  them  to  plaintiff, 
upon  which  promise  plaintiff  relied.  Al- 
though plaintiff  had  the  authority  to  pave 
the  streets,  it  could  not  be  compelled  to  do 
so,  as  the  20  per  cent  clause  is  the  limit  of 
assessments  fixed  by  the  charter  beyond 
which  the  plaintiff  could  not  go  except  by 
the  consent  of  the  property  owners.  Char- 
lotte V.  Brown,  165  N.  C.  435,  81  S.  E,  611. 

3.  The  waivers,  copies  of  which  are  set 
out  in  the  record,  are  not  nudum  pactum, 
but  are  valid  and  oiforceable  by  the  plain- 
tiff when  duly  executed  and  delivered.  There 
is  no  valid  reason  why  citizens  who  wish  to 
have  their  property  improved  by  street  pav- 
ing may  not  expressly  waive  the  charter  re- 
striction, and  contract  with  the  city  to  pay 
L.R.A.1917F. 


the  actual  cost.  There  is  nothing .  aga^st 
public  policy  in  such  agreement.  On  th& 
contrary,  it  conduces  to  the  general  im- 
provement of  the  municipality.  When  such 
contracts  are  entered  into  with  full  knowl- 
edge by  the  property  owner,  the  law  will  not 
permit  him  to  repudiate  it  after  the  work 
is  done  and  he  has  received  the  benefits. 
This  principle  is  approved  by  numerous  au- 
thorities. The  supreme  court  or  Arkansas 
says  (Harnwell  v.  White,  115  Ark.  88,  171 
S.  W.  108) :  "Where  a  property  owner  who 
was  interested  in  the  construction  of  a  pro- 
posed improvement,  the  cost  of  which  ex- 
ceeded the  statutory  limit,  executed  an 
agreement  obligating  herself  to  pay  the  as- 
sessments, which  were  uncollectable  because* 
in  excess  of  the  statutory  limit,  in  con- 
sideration of  a  bonding  company  buying  the 
bonds  for  the  improvement,  she  is  estopped 
thereafter  to  set  up  the  invalidity  of  the 
assessments  or  of  the  improvement  districts, 
levying  them." 

See  also  Richcreek  v.  Moorman,  14  Ind. 
App.  370,  42  N.  E.  943;  Dunkirk  Land  Co. 
V.  Zehner,  35  Ind.  App.  694,  74  N.  £.  1099. 

In  McKnight  v.  Pittsburgh,  91  Pa.  273- 
276,  the  court  said:  "The  appellant  made 
no  objection  to  the  grade  or  the  work  aa  it 
progressed.  The  work  was  undertaken  at 
her  instance,  among  others,  and  for  the 
benefit  of  her  property,  and  her  agents  aided 
the  contractor  in  hauling  and  furnishing 
material.  Held,  that  she  was  estopped  from 
controverting  the  acts  of  the  city  and  it& 
contractor,  even  though  the  contract  under 
which  the  grading  was  done  was  void  for 
want  of  power  in  the  city  to  execute  it. 
When  abutting  property  owners  signed  & 
petition  for  an  improvement,  agreeing  "to> 
pay  such  assessment  irrcsgiective  of  the  num- 
ber of  owners  of  property  signing  the  peti- 
tion," they  '*are  estopped  from  setting  up 
the  constitutional  limitation  of  special  bene- 
fits." Thornton  v.  Cincinnati,  26  Ohio  C. 
C.  33.  Belfast  v.  Belfast  Water  Co.  115  Me. 
234,  L.R.A.1917B,  908,  P.U,R.1917A,  313,  98^ 
Atl.  738,  is  a  recent  case  containing  a  well- 
considered  opinion  of  the  supreme  court  of 
Maine,  where  the  authorities  are  collected 
and  reviewed. 

In  our. opinion  it  is  both  good  morals  and. 
sound  law  to  hold  that  when  a  person  has 
accepted  the  benefits  of  a  contract  not  con- 
tra bonos  mores,  he  is  estopped  to  question 
the  validity  of  it. 

The  judgment  of  nonsuit  is  set  aside. 

Reversed. 

Hoke,  J.,  concurs  in  result. 
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J.  T.  PARKER. 

(129  Tenn.  446>  164  S.  W.  1142.) 

Master  and  servant  —  fall  of  scaffold  — 
construction  by  foreman. 

1.  That  a  master  has  furnished  suitable 
material  for  construction  of  a  scaffold  does 
not  relieve  him  from  liability  for  injury  to 
a  workman  caused  by  insufficiency  of  the 
scaffold,  if  the  structure  is  erected  under  the 
supervision  of  the  master's  foreman  from 
materials  selected  by  him. 

For  other  oaae^t  see  Mfuter  and  8erv<mt,  II, 

a,  4,  (^,  ^  I><9^  I-^^  ^-  iS- 
Same  —  act  of  workmen  —  fall  of  scaf • 

fold  —  knowledge  of  master. 

2.  A  master  cannot  be  held  liable  for  in- 
jury  to  a  workman  through  the  fall  of  a 
sca^old  which  was  sufficient  when  erected, 
but  became  unsafe  because  of  the  dislodg- 
ing of  bracing  by  negligent  acts  of  the  work- 
men, unless  it  is  shown  that  he  had  notice 
of  the  defective  condition,  or  that  in  the 
exercise  of  ordinary  care  he  should  have 
known  of  it. 

For  other  cases,  see  Master  and  Servant,  II. 
a,  4,  o,  in  Dig,  J-5«  N.  S, 

(April  2,  1914.) 


CERTIORARI  by  both  parties,  to  the 
Court  of  Civil  Appeals  to  review  a 
judgment  reversing  a  judgment  of  the  Cir- 
cuit Court  for  Davidson  County  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendants'  negligence. 
Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  B.  Daniel  for  plaintiff. 

Messrs.  Ijarkin  E.  Crouch  and  Thomaa 
H.  Malone,  for  defendants: 

The  burden  of  proof  was  on  the  plaintiff 
to  show  not  only  a  defect  causing  the  ac- 
cident, but  actual  or  constructive  knowl- 
edge of  this  defect  on  the  part  of  the  em- 
ployer. 

Acme  Box  Co.  v.  Gregory,  119  Tenn.  637, 
105  S.  W.  350;  Nashville,  C.  &  St.  L.  R.  Co. 
V.  Hayes,  117  Tenn.  680,  09  S.  W.  362;  East 
Tennessee  &  W.  C.  N.  R.  Co.  v.  Lindamood, 
111  Tenn.  457,  78  S.  W.  99. 

There  was  no  attempt  to  show  actual 
knowledge  on  the  part  of  the  employer;  and 
as  the  evidence  fails  to  show  when  the- 
braces  were  removed,  the  plaintiff  has  whol- 
ly failed  to  establish  constructive  knowl- 
edge. 

Nashville,  C.  &  St.  L.  R/  Co.  v.  Hayes, 
117  Tenn.  688,  99  S.  W.  362. 

If  it  is  held  that  the  evidence  shows  that 
the  braces  were  removed  on  the  morning  of 


Note.  — *  That  a  master  is  bound  under 
common-law  rules  to  use  reasonable  care  to 
furnish  a  reasonably  safe  place  for  his  serv- 
ant to  work  is  not  questioned  by  any  com- 
petent authority,  but  there  is  an  exception 
to  that  rule  almost  as  universally  accepted ; 
namely,  that  where  a  master  has  provided 
an  adequate  and  accessible  stock  of  suitable 
appliances  from  which  to  make  a  selection, 
he  cannot  be  held  responsible  for  injuries 
from  the  selection  of  a  defective  appliance 
by  a  servant  who  knew  or  ought  to  have 
known  of  the  defects.  This  exception  is  it- 
self subject  to  another  exception,  and  the 
doctrine  enimciated  in  Griffin  v.  Parker, 
that  when  an  employer  takes  upon  himself, 
either  personally  or  through  an  agents  the 
duty  of  selecting  for  use  certain  materials 
from  a  mass  of  such  materials  at  hand,  he  is 
chargeable  with  any  negligence  in  such  se- 
lection, is  sustained  on  high  authority. 

**A11  the  courts  in  the  United  States  seem 
to  be  unanimous  as  to  the  doctrine  that, 
where  it  is  a  question  of  the  condition  of 
the  instrumentalities,  animate  or  inanimate, 
wh»i  they  first  become  a  part  of  the  organ- 
ism through  which  the  master  carries  on  his 
business,  the  master's  liability  is  determined 
by  the  principle  that  he  must  answer  for 
any  negligence  which  may  be  committed  by 
any  servant  to  whom  he  delegates  the  duty 
of  furnishing  those  instrumentalities."  4 
Labatt,  Mast.  &  S.  4461.  This  statement 
of  the  rule  is  supported  by  a  l<mg  list  of 
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authorities  dealing  with  scaffolds,  which  will 
be  found  on  page  4467. 

The  duty  of  the  master  to  furnish  safe 
appliances  as  affected  by  the  fact  that  the 
appliances  are  prepared  by  fellow  employees 
is  discussed  in  a  note  to  Haskell  v.  Cape 
Ann  Anchor  Works,  4  L.R.A.(N.S.)  220. 
At  page  228,  the  statement  is  made :  "Some- 
times the  master  undertakes  to  furnish  his 
servants  a  completed  appliance  which  ordi- 
narily he  is  not  bound  to  do.  If  he  does  not 
leave  such  a  detail  of  the  servant's  work  to 
the  servants  themselves,  he  is  responsible 
to  an  employee  for  ai^  injury  caused  by 
the  negligence  of  a  coemployee  in  the  con- 
struction of  the  appliance."  This  liability, 
of  course,  must  be  based  upon  the  fact  that 
the  duty  to  furnish  the  completed  appliance 
is  a  non-del egable  duty,  and  any  employee 
charged  with  the  duty  of  furnishing  such 
appliances  must  be  considered  as  a  vloe 
principal  of  the  employer. 

And  see  the  note  attached  to  Cheatham  v. 
Hogan,  22  L.RJl.(N.S.)  961,  upon  the  sub- 
ject, "Duty  of  master  as  to  condition  of  scaf- 
fold constructed  by  employee,  to  an  em- 
ployee not  a  member  of  the  gang  for  whose 
use  the  scaffold  was  primarily  constructed." 
See  also  the  ease  of  Hutchins  v.  Wolfe,  post, 
500.  For  other  notes  on  the  liability  of 
the  master  for  defects  in  scaffolds,  see  In- 
dexes to  L.R.A.  Notes,  under  the  title,  "Mas- 
ter and  Servant,*'  subtitle,  '^Safety  as  to 
place,  appliances,  and  tooU." 
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the  accident,  then  the  interval  between  7 
o'clock  A.  M.  and  8:30  a.^m.  is  not  sufficient 
to  fix  the  employer  with  knowledge. 

Acme  Box  Co.  v.  Gregory,  supra. 

The  existence  of  the  small  knot  did  not 
cause  the  accident;  but  in  any  event  no 
attempt  is  made  to  show  actual  knowledge 
of  this  knot  on  the  part  of  the  employer,  and 
it  is  not  such  a  defect  as  would  be  discov- 
ered by  reasonable  inspection,  nor  would 
the  employer's  duty  of  inspection  extend 
to  such  a  defect. 

Armour  v.  Brazeau,  191  111.  117,  60  N. 
E.  904. 

The  presumption  is  that  the  master  dis- 
charged his  duty, 

Nashville,  C.  A  St.  L.  R,  Co.  v.  Hayes 
and  East  Tennessee  &  VV.  C.  N.  R.  Co.  v. 
Lindamood,  supra. 

Flalntiif,  having  left  his  position  of  safety 
and  voluntarily  exposed  himself  to  danger, 
cannot  recover. 

Knox  V.  Pioneer  Coal  Co.  90  Tenn.  646, 
18  S.  W.  255 ;  Nashville  &  C.  R.  Co.  v.  Mc- 
Daniel,  12  Lea,  386. 

The  defect  being  as  patent  to  him  as  it 
could  be  to  the  employer,  he  assumed  the 
risk. 

Baker  T.  Louisville  A  N.  Terminal  R.  Co. 
106  Tenn.  490,  53  L.R.A.  474,  61  S.  W. 
1029;  Brewer  v.  Tennessee  Coal,  Iron  &  R. 
Co.  97  Tenn.  615,  37  S.  W.  649. 

The  master,  having  furnished  suitable 
material  for  scaffold  purposes,  and  com- 
petent fellow  servants  to  aid  in  its  construc- 
tion, is  not  liable  for  defects  in  the  scaffold. 

Olsen  V.  Nixon,  61  N.  J.  L.  671,  40  Atl. 
694,  4  Am.  Ncg.  Rep.  515;  Hogan  v.  Smith, 
325  N.  Y.  774,  26  N.  E.  742;  Ross  v.  Walker, 
139  Pa.  42,  23  Am.  St.  Rep.  160,  21  AtL 
157,  169;  Dewey  v.  Parke,  D.  &  Co.  76  Mich. 
631,  43  N.  W.  644;  Callan  v.  Bull,  113  Cal. 
693,  45  Pac.  1017;  Noyes  ▼,  Wood,  102  Cal. 
389,  36  Pac.  766;  Perigo  ▼.  Indianapolis 
Brewing  Co.  21  Ind.  App.  338,  52  N.  E. 
462;  Kennedy  v.  Spring,  160  Mass.  203,  35 
N.  E.  779;  Killea  v.  Faxon,  125  Mass.  485; 
Oelschlegel  v.  Chicago  G.  W.  R.  Co.  73  Minn. 
327,  76  N.  W.  56,  409;  Eraser  t.  Red  River 
Lumber  Co.  45  Minn.  235,  47  N.  W.  785; 
Lindvall  ▼.  Woods,  41  Minn.  212,  4  L.l  \. 
793,  42  N.  W.  1020,  16  i.  Neg.  Cas.  200; 
Judson  V.  Clean,  116  N.  Y.  656,  22  N.  E. 
655. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  by  Parker  to  re- 
cover damages  for  personal  injuries  incurred 
while  in  the  service  of  the  appellant  firm  of 
contractors  as  a  carpenter.  In  the  circuit 
court  a  judgment  was  recovered  by  Parker; 
but  the  court  of  civil  appeals  has  reversed 
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this  judgment  and  remanded  the  case  for  a 
new  trial. 

Neither  party  is  content  with  the  action 
of  the  last-named  court,  with  result  that 
two  petitions  for  certiorari  are  before  us 
asking  for  a  review  of  the  judgment.  Par- 
ker's oontention  is  that  there  was  error  in 
the  remand  pi  the  cause;  the  contracting 
fixm  insists  that  its  motion  for  peremptory 
instructions  to  the  jury  in  the  lower  court 
should  have  been  sustained.   * 

Parker,  a  carpenter  of  thirty-five  years* 
experience,  while  in  the  employ  of  petitioner 
firm,  was  injured  by  the  falling  of  a  scaf- 
fold on  which  he  was  standing  doing  work 
on  the  ceiling  of  a  church  under  course  of 
erection  in  Nashville.  The  scaffold  was 
about  28  feet  high,  and  was  held  up  by 
boards  of  yellow  pine  about  28  feet  in 
length,  which  projected  as  supporting  beams 
or  arms.  One  of  these  arms,  6  inches  wide 
and  2  inches  thick,  carried  a  knot  (about 
1^  inches  in  size)  about  the  center  of  its 
length.  This  arm  was  in  the  construction 
of  the  scaffold  set  edgewise,  and  if  held  to 
that  position  was  capable  of  sustaining  a 
greater  weight  than  it  would  if  set  flat.  It 
was  held  firmly  by  braces  when  first  placed; 
but,  after  so  remaining  for  about  five  weeks, 
these  braces,  or  one  of  them,  had  been  dis- 
placed by  material  carried  up  by  workmen 
striking  against  same.  With  the  brace  re- 
moved, the  arm  or  beam  careened  under  the 
weight  of  the  floor,  men,  and  material  above 
it,  and  when  it  turned  flat  from  upright  the 
arm  broke  at  the  center,  where  the  knot 
was,  causing  the  collapse  and  Parker's  fail. 

Uhe  court  of  civil  appeals  held  that  tlie 
proximate  cause  of  the  breaking  was  not  the 
knot,  but  the  displacement  of  the  bracing 
and  the  consequent  careening  of  the  beam. 
Parker  *  himself  testified  that  immedately 
preceding  the  collapse  he  felt  this  beam 
careen  and  did  not  have  time  to  protect  him- 
self. 

The  scaffold  was  built  under  the  super- 
vision of  R.  A.  Griffin,  Jr.,  who  was  not  a 
member  of  the  firm  sued,  but  a  general 
foreman  employed  by  the  firm,  and  who  in- 
spected the  lumber  that  went  into  the  scaf- 
fold. Parker  was  not  engaged  at  this  build- 
ing when  the  scaffold  was  erected,  but  was 
a  boss  of  the  firm  on  another  job  in  the  city. 
He  had  come  to  the  church  construction 
work  one  day  before  the  scaffold  fell. 

The  court  of  civil  appeals  found  the  fact 
to  be,  on  the  uncontradicted  evidence,  that 
the  firm  furnished  ample  suitable  material 
with  which  to  erect  the  scaffold;  that,  so  far 
as  disclosed,  no  one  noticed  the  knot  in  thf« 
beam  until  after  the  break  and  collapse, 
j  It  is  not  shown  when  the  bracing  of  the 
[arm  was  displaced.  The  only  evidenci  on 
the  point  elicited  was  to  the  effect  that  it 
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might  have  occurred  on  the  morning  of  the 
collapse.  Work  commenced  at  7  a.  k.  and 
the  fall  of  the  scaffold  ocurred  at  8:30  a.  M. 

The  primary  contention  of  the  firm  sued 
is  that  this  scaffold  was  a  temporary  struc- 
ture, intended  only  to  be  used  by  the  car- 
pentry crew  in  finishing  the  room  where 
it  was  constructed;  that  it  was  but  a  part 
of  the  work  in  which  the  force  (of  which 
Parker  claimed  to  be  a  member)  was  en- 
gaged; that  they,  as  employers,  furnished  an 
ample  quantity  of  suitable  materials,  em- 
ployed a  competent  foreman^  aud  did  not 
themselves  undertake  to  furnish  the  scaf- 
fold as  a  completed  structure;  and  that 
/  therefore  they  are  not  answerable  to  Parker 
for  his  injury — citing  Killea  t.  Faxon,  125 
Mass.  485;  Kennedy  y.  Spring,  160  Mass. 
203,  35  N.  E.  779;  Ross  v.  Walker,  139  Pa. 
42,  23  Am.  St.  Rep.  160,  21  Atl.  169;  Kim- 
mer  v.  Weber,  161  N.  Y.  417,  56  Am.  St. 
Rep.  630,  45  N.  E.  860, 1  Am.  Neg.  Rep.  166; 
•Noyes  ▼.  Wood,  102  Cal.  389,  36  Pac.  766; 
Lindvall  t.  Woods,  41  Minn.  212,  4  L.R.A. 
793,  42  N.  W.  1020,  16  Am.  Neg.  Cas.  200, 
and  other  cases  in  accord. 

The  general  rule  is  that  an  employer  is 
bound  to  use  reasonable  diligence  to  fur- 
nish the  employee  a  safe  place  and  safe  in- 
strumentalities for  the  work  to  be  done; 
but  an  exception  exists  in  cnse  of  a  scaf- 
fold where  the  employer  supplies  ample  ma- 
terial of  good  quality  and  competent  labor 
for  the  construction  of  such  appliance,  which 
he  is  not  required  to  furnish  in  a  completed 
state,  and  which  the  employees,  within  the 
scope  of  their  employment,  are  themselves 
required  to  construct.  In  such  ease  tiie 
employer  is  not  liable  to  one  of  the  work- 
men for  the  negligence  of  a  fellow  servant 
in  the  construction  of  the  scaffold.  Authori- 
ties, supra;  Haakensen  v.  Burgess  Sulphite 
Fibre  Co.  Ann.  Cas.  1913B,  1122,  and  note, 
76  N.  H.  443,  83  Atl  804;  Haskell  v  Cape 
Ann  Anchor  Works,  4  L.R.A.(N.S.>  226- 
229,  note. 

A  close  question,  touching  which  the  au- 
thorities are  not  in  accord,  is  whether  an 
exception  to  the  above-noted  exception  arises 
where  the  employer  has  engaged  in  the  work 
of  scaffold  construction  a  foreman  to  whom 
is  assigned  the  selection  of  the  material 
from  the  mass  or  the  designing  of  the  struc- 
ture, and  where  by  reason  of  the  negligence 
of  the  foreman  in  regard  to  such  matter,  in- 
jury to  an  employee  occurs,  and  the  doc- 
trine of  fellow  servant  is  interposed  as  a  de- 
fense by  the  empk}yer. 

In  the  ease  of  Ross  v.  Walker,  189  Pa.  42, 
23  Am.  St.  Rep.  160,  21  AtL  159,  it  ap- 
peared that  Walker,  the  employer,  iiad  in 
his  employ  as  foreman  one  Duffey.  The  trial 
court  instructed  the  jury  that  if  Duffey 
was  in  the  entire  control  of  the  work,  de- 
L.R.A.1917F. 


termining  what  and  wHere  materials  were 
to  be  used  for  the  scaffolding,  he  was  to  be 
deemed  to  be  a  vice  principal,  and  his  negli- 
gence would  be  that  of  defendant  Walker. 
The  supreme  court  of  Pennsylvania,  holding 
this  to  be  error,  said:  ^For  an  error  in 
judgment,  or  for  a  neglect  of  duty  on  the 
part  of  any  one  of  his  employees,  from  the 
foreman  down  to  the  humblest  unskilled 
laborer,  he  was  not  liable.  It  was  not  ma- 
terial to  this  inquiry  to  know  whether 
'Duffey  had  entire  charge  and  control  of  tho 
work'  as  a  foreman  or  not;  nor  to  know 
whether  he  selected  from  the  mass  furnished 
by  the  employer  the  materials'  to  be  used 
for  any  particular  purpose,  or  not.  .  .  . 
The  inquiry  is,  Was  It  the  employer's 
duty,  after  having  provided  materials  ample 
in  quantity  and  quality,  to  supervise  the  se-  ' 
lection  of  every  stick  out  of  the  mass  for 
every  purpose?  To  state  the  question  is  to 
answer  it.  This  was  not  his  duty,  and  for 
this  reason  Duffey,  if  he  did  select  the  tim- 
ber, .  .  .  did  not  represent  Walker  as 
a  vice  principal  in  such  selection."  See  also 
Lambert  v.  Missisquoi  Pulp  Co.  72  Vt.  278,  ^ 
47  Atl.  1086;  Lindvall  v.  Woods,  41  Minn. 
212,  4  L.R.A.  793,  42  N.  W.  1020,  16  Am. 
Neg.  Cas.  200;  Sowles  v.  Norcross  Bros.  Co. 
115  C.  C.  A.  677,  196  Fed.  889;  Noyes  v. 
Wood,  102  Cal.  389,  36  Pac.  766;  Olsen  v. 
Nixon,  61  N.  J.  L.  671,  40  AtL  694,  4  Am. 
Neg.  Rep.  616. 

We  are  of  opinion,  however,  that  the  cases 
ruling  to  the  contrary  announce  the  better 
doctrine.  When  the  employer  through  such 
a  foreman  undertakes,  as  we  must  infer  to 
have  been  the  fact  from  the  evidence  in  this 
case,  to  make  the  selection  of  the  materials 
for  use  in  the  scaffolding,  the  foreman  is  to 
be  deemed  a  vice  principal.  The  fact  of  se- 
lection by  him  defined  for  the  common  em- 
ployer what  was  fit  for  use;  opportunity 
for  the  exercise  of  discretion  on  the  part  of 
workmen  in  the  selection  from  any  mass 
was  withheld  Without  such  discretion  com- 
ing into  play,  it  is  difficult  to  see  how  any 
of  the  workmen  can  be  convicted  of  negli- 
gence in  that  regard,  as  a  basis  for  a  denial 
of  relief  to  Parker.  Woods  v.  Linvall,  1  C. 
C.  A.  37,  4  U.  S.  App.  49,  48  Fed.  62 ;  Blom- 
quist  V.  Chicago,  M.  &  St.  P.  R.  Co.  60 
Minn.  426,  62  N.  W.  818,  16  Am.  Neg.  Cas. 
261;  Lee  v.  H.  N.  Leighton  Co.  113  Minn. 
373,  129  N.  W.  767;  Arkerson  v.  Dennison, 
117  Mass.  407;  Donahue  v.  Buck  &  Co.  197 
Mass.  650,  18  L.R.A.(N.S.)  476,  83  N.  E. 
1090;  Dunleavy  v.  Sullivan,  200  Mass.  29, 
85  N.  E.  866;  Richards  v.  Hayes,  17  App. 
Div.  422,  45  N.  Y.  Supp.  324,  3  Am.  Neg. 
Rep.  267;  F.  C.  Austin  Mfg.  Co.  v.  Johnson, 
32  C.  C.  A.  309,  60  U.  S.  App.  661,  89 
Fed.  677. 

We  hold,  therefore,  that  when  the  fore- 
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man  exercised  the  function  of  making  such 
selection  he  acted  as  vice  principal.  It  was 
the  duty  of  the  employer  (1)  to  furnish 
the  scaffold  aa  an  instrumentality  complete  { 
for  use;  or  <2)  to  leave  the  employee  un- ' 
embarrassed  as  to  selection  from  a  mass  of 
the  character  above  defined. 

We  also  conceive  that  the  facts  found 
established  that  the  scaffold  when  construct- 
ed was  not  a  defective  structure,  and  that 
the  beam  or  arm  as  placed  was  sufficient  to 
render  the  scaffolding  superimposed  secure. 
The  efficient  cause  of  the  collapse  was  not 
due  to  any  defect  of  construction,  but  to  the 
negligent  acts  of  the  workmen  thereafter  in 
dislodging  the  bracing.  Treating  the  scaf- 
fold as  an  instrumentality  in  reference  to 
which  the  employer  firm  owed  the  work- 
men the  duty  to  keep  safe  by  the  exercise  of 
reasonable  care,  yet  under  another  firmly 
established  rule  it  was  incumbent  on  Parker, 
as  plaintiff  below,  to  overcome  the  presump- 
tion of  the  exercise  of  due  care  on  the  part 
of  the  employer  by  proof  of  faulty  in  that 


the  latter  had  notice  of  this  defective  con* 
dition,  or  that  in  the  exercise  of  ordinary 
care  he  should  have  known  of  it.  East  Ten- 
nessee &  W.  N.  C.  R.  Co.  V.  I/indamood,  111 
Tenn.  463,  78  S.  W.  99;  Nashville,  C.  &  St. 
L.  R.  Co.  V.  Hayes,  117  Tenn.  680,  99  S.  W. 
362. 

For  aught  that  appears  in  tiie  proof,  the 
displacement  of  the  bracing  occurred  with- 
in  one  and  one  half  hours  before  the  acci- 
dent. In  Acme  Box  Co.  v.  Gregory,  11& 
Tenn.  537,  642,  105  S.  W.  350,  it  was  held 
that  no  presumption  of  negligence  could 
arise  from  the  employer's  failure  to  inspect 
during  a  period  of  four  and  one  half  hours^ 
covering  the  period  of  the  existence  of  the 
defect;  and  on  that  ground  it  was  ruled 
that  peremptory  instructions  should  have 
been  given  on  defendant's  motion. 

A  like  holding  must  here  result.  The 
judgment  of  the  Court  of  Civil  Appeals  will^ 
on  grant  of  the  writ  of  certiorari,  be  modi- 
fied accordingly. 
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THOMAS  8.  HUTCHINS,  Respt., 

V. 

JOHN  H.  WOLFE,  Appt. 

(127  Minn.  337,  149  N.  W.  543.) 

Master   and   servant  -—  scaffold  —  re- 
liance on  materials. 

1.  Where  the  master  selects  and  furnishes 
material  for  scaffolding  purposes,  to  be  used 
for  that  purpose  only,  the  servants  may  as- 
sume that  in  selecting  the  same  the  master 
exercised  due  care,  and  they  are  not  re- 
quired, before  using  it  to  determine  whether 
it  is  suitable  for  the  purpose. 

For  other  casest   see  Master   and  Serva^^t, 
11.  a,  -i,  a,  in  Dig.  1-52  N.  8. 

Evidence  »  material  for  scaffold  »  suf- 
flciency. 

2.  Evidence  held  to  justify  the  conclusion 
that  the  defendant  selected  certain  material 
for  the  purposes  stated;  that  he  negligently 
included  therein  defective  material,  the  use 
of  which  resulted  in  injury  to  plaintiff; 
and  that  plaintiff  was  not  guilty  of  con- 
tributory negligence. 

For  other  cases,  see  Evidence,  Xll.  d,  in  Dig. 
1-52  N.  8. 

(November  20,  1914.) 

Headnotes  by  Brown,  Ch.  J. 

T^     -  -|  ■        -         1 1 ■ 

Note. —  As  to  the  master's  liability  for 
defective  scaffolding,  see  Griffin  v.  Parker, 
ante,  497,  and  memorandum  note  appended 
thereto. 
L.R.A.1917F. 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Hoinepin 
County  in  plaintiff's  favor  and  from  an  or- 
der denying  a  motion  for  new  trial  in  as 
action  brought  to  recover  damages  for  per« 
sonal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

The  facta  are  stated  in  the  opiniim. 

Mr.  George  E.  Young,  for  appellant: 

The  negligence  of  a  fellow  servant  is  one 
of  the  risks  incident  to  the  employment  as- 
sumed by  the  ser>'ant. 

Buckalew  v.  Tennessee  Coal,  Iron  &  R. 
Co.  112  Ala.  146,  20  So.  606;  Yeomans  v. 
Contra  Costa  Steam  Nav.  Co.  44  Cal.  71» 
9  Am.  Neg.  Cas.  78;  World's  Columbian  Ex- 
position v.  Bell,  76  111.  App.  591;  Boyer  v. 
Eastern  R.  Co.  87  Minn.  367,  92  N.  W.  326» 
12  Am.  Neg.  Rep.  496;  Foster  v.  Minnesota 
C.  R.  Co,  14  Minn.  360,  GiL  277 ;  O'Niel  v. 
Great  Northern  R.  Ck>.  80  Minn.  27i  51 
L.R.A.  532,  82  N.  W.  1086;  Far  well  v.  Bos- 
ton &  W.  R.  Corp.  4  Met.  49,  38  Am.  Dec. 
330;  Burke  v,  Norwich  &  W.  R.  Co,  34  Conn» 
474,  13  Am.  Neg.  Cas.  662. 

If  it  were  true  that  the  workmen  were  not 
fellow  servants  when  the  negligent  act  of 
selection  occurred  it  would  be  immaterial 
for  the  accident  happened  while  the  same 
parties  were  fellow  servants  and  through 
the  negligence  of  one  who  was  a  fellow  serv* 
ant,  and  not  through  any  negligence  of  the 
master.  It  was  the  presence  of  the  defective 
plank  that  caused  the  injury,  and  this  was 
chargeable  to  the  negligence  of  a  fellow  serv- 
ant, who  not  only  put  it  there,  but  left  it 
there  for  the  common  use  of  all. 
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Butler  V.  Townaend,  126  N.  Y.  106,  26 
K.  E.  ]017;  Cregan  v.  Marston,  126  N.  Y. 
568,  22  Am.  St.  Rep.  864,  27  N.  E.  962; 
Wachowski  y.  Chicago  Ornamental  Iron  Co. 
167  m.  App.  336;  Hoar  ▼.  Merritt,  62  Mich. 
^86,  29  N.  W.  15;  Killea  v.  Faxon,  125  Mass. 
485;  Brady  v.  Norcross,  172  Mass.  331,  52 
y.  E.  528;  Fraser  v.  Red  River  Lumber  Co. 
45  Minn.  235,  47  N.  W.  785. 

Messrs.  John  N.  Berg  and  Adolph  K, 
L.  Johnson,  for  respondent: 

Contributory  negligence  must  be  pleaded 
In  order  to  be  available  as  a  defense. 

Hill  y.  Minneapolis  Street  R.  Co.  112 
Minn.  603,  128  N.  W.  831. 

Assumption  of  risk  must  also  be  pleaded 
in  order  to  be  available  as  a  defense. 

Coulter  V.  Union  Laundry  Co.  34  Mont. 
690,  87  Pac.  973;  Nord'v.  Boston  &  M. 
Consol.  Copper  &  S.  Min.  Co.  33  Mont.  464, 
«4  Pac.  1116,  89  Pac.  647;  Longpre  v.  Big 
Blackfoot  Mill.  Co.  38  Mont  90,  99  Pac. 
131;  26  Cyc.  1402;  Oregon  Short  Line  & 
W.  N.  R.  Co.  V.  Tracy,  14  C.  C.  A.  199,  29 
U.  S.  App.  629,  66  Fed.  931;  Nicholaus  ▼. 
Chicago,  R.  I.  &  P.  R.  Co.  90  Iowa,  85,  57 
N.  W.  694;  Leary  v.  William  G.  Webber  Co. 
210  Mass.  73,  96  N.  E.  136. 

The  negligence  of  a  fellow  servant  is  also 
an  affirmative  defense  which  must  be  pleaded 
in  order  to  be  available. 

Longpre  v.  Big  Blackfoot  Mill.  Co.  38 
Mont.  99,  99  Pac.  131;  Layng  v.  Mt.  Shasta 
Mineral  Spring?  Co.  135  Cal.  141,  67  Pac. 
48;  Duff  V.  Willamette  Iron  &  Steel  Works, 
45  Or.  479,  78  Pac.  363,  668,  17  Am.  Neg. 
Rep.  120;  Conlin  v.  San  Francisco  &  S.  J. 
R.  Co.  36  Cal.  404,  13  Am.  Neg.  Cas.  360; 
Higgins  V.  Missouri  P.  R.  Co.  43  Mo.  App. 
547;  Christy  v.  Fremont  Lumber  Co.  129 
La.  175,  56  So.  764;  Johnson  v.  Heath,  5 
Neb.  (Unof.)  369,  98  N.  W.  832. 

In  order  to  relieve  the  master  from  lia- 
bility by  reason  of  the  careless  act  of  a 
fellow  servant,  the  so-called  fellow  servant 
must  be  a  fellow  servant  at  the  time  the 
careless  act  was  performed,  and  also  at  the 
time  the  injuries  were  received. 

Smith  v.  Humphreyville,  47  Tex.  Civ.' 
App.  140,  104  S.  W.  495;  Mosher  Mfg.  Co. 
V.  Boyles,  62  Tex.  Civ.  App.  636,  132  S.  W. 
492;  7  Thomp.  Neg.  §  4975;  State  use  of 
Abell  V.  Western  Maryland  R.  Co.  63  Md. 
441;  1  Shearm.  &  Redf.  Neg.  §  234;  Carroll 
V.  Chicago,  B.  &  N.  R.  Co.  99  Wis.  399,  67 
Am.  St.  Rep.  872,  75  N.  W.  176;  Livingway 
V.  Houghton  County  Street  R.  Co.  145  Mich. 
86,  108  N.  W.  662;  Commerce  Mill.  &  Grain 
Co.  V.  Gowan,  —  Tex.  Civ.  App.  — ,  104  S. 
W.  916;  Baltimore  &  0.  S.  W.  R.  Co.  v. 
Walker,  41  Ind.  App.  588,  84  N.  E.  730; 
Lore  V.  American  Mfg.  Co.  160  Mo.  608,  61 
S.  W.  678;  Zellars  v.  Missouri  Water  &{ 
Light  Co.  92  Mo.  App.  107;  Duggan  v. 
L.R.A.1917F. 


Phelps,  82  App.  Dlv.  609,  81  N.  Y.  Supp. 
916;  Henry  v.  Kaw  Boiler  Works,  87  Kan. 
671,  125  Pae.  67;  Eastland  v.  Clarke,  165 
N.  Y.  428,  70  L.R.A.  751,  59  N.  E.  202. 

If  the  master  himself  sets  aside  certain 
material  for  scaffolding  purposes  he  will  be 
liable  notwithstanding  the  fact  that  the  fol- 
low servant  may  take  therefrom  a  defective 
plank. 

Lee  V.  H.  N.  Leighton  Co.  113  Minn.  373, 
129  N.  W.  767;  Falkenberg  v.  Baaille  ft  Part- 
ridge, 124  Minn.  19,  144  N.  W.  431;  Hove- 
land  V.  National  Blower  Works,  134  Wis. 
342,  14  L.R.A.(N.S.)  1254,  114  N.  W.  795; 
Donahue  v.  C.  H.  Buck  &  Co.  197  Mass.  550, 
18  L.R.A.(N.S.)  476,  83  N.  E.  1090;  Farrell 
V.  Eastern  Machinery  Co.  77  Conn.  484,  68 
L.R.A.  239,  107  Am.  St.  Rep.  45,  59  Atl. 
611,  17  Am.  Neg.  Rep.  460;  Gushing  v.  G. 
W.  &  F.  Smith  Iron  Oow  194  Mass.  310,  80 
N.  E.  596. 

The  doctrine  of  safe  place  governs  this 
case  and  fellow  servant  rule  has  no  applica- 
tion. 

Johnson  t.  Lindahl,  106  Minn.  882,  118  N. 
W.  1009;  Johnson  v.  St.  Paul  Foundry.  Co. 
112  Minn.  362,  128  N.  W.  293:  Eingartner 
V.  Illinois  Steel  Co.  94  Wis.  70,  34  L.R.A. 
503,  69  Am.  St.  Rep.  859,  68  N.  W.  664; 
Eastland  v.  Clarke,  165  N.  Y.  428,  70  L.R.A. 
751,  59  N.  £.  202;  Commerce  Mill.  A  Grain 
Co.  V.  Gowan,  —  Tex.  Civ.  App.  — ,  104  S. 
W.  916;  Duggan  v.  Phelps,  82  App.  Div.  500, 
81  N.  Y.  Supp.  916. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action  for  personal  injuries,  in  which 
plaintiff  had  a  verdict,  and  defendant  ap- 
pealed  from  an  order  denying  his  motion 
for  judgment  or  a  new  trial. 

The  facts  are  as  follows;  Defendant  is  a 
contractor  and  builder,  and  at  the  time  of 
the  injury  to  plaintiff  was  engaged  in  the 
construction  of  a  building  on  Garfield  av- 
enue, in  the  city  of  Minneapolis.  The  frame- 
work of  the  structure  had  been  completed 
and  a  scaffold  erected  to  enable  the  workmen 
to  put  up  the  cornice.  This  scaffold  was 
constructed  by  the  employees  of  defendant 
and  from  material  furnished  by  defendant 
for  the  purpose.  It  was  fully  completed 
and  in  condition  for  use  prior  to  the  time 
plaintiff  entered  into  defendant's  employ, 
and  plaintiff  had  no  hand  either  in  the  se- 
lection of  material  therefor  or  in  its  con- 
struction. He  was  not  a  servant  of  defend- 
ant at  that  time.  It  was  in  the  usual  form 
of  such  structures.  After  entering  defend- 
ant's service,  plaintiff  was  first  put  to  work 
inside  the  building,  where  he  remained  for 
three  or  fonr  days.  He  was  then  directed 
by  defendant  to  go  upon  this  scaffold  and 
assist  another  workman  in  laying  the  cor* 
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nice  of  the  building.  While  engaged  in  this 
work,  a  plank  upon^  the  Bcafiford,  and  upon 
which  he  was  required  to  stand  in  order  to 
lay  the  cornice,  suddenly  broke,  thereby 
precipitating  plaintiff  to  the  ground,  a  dis- 
tance of  some  16  feet,  resulting  in  the  in- 
juries of  which  he  here  complains. 

The  complaint  charged  negligence  in  the 
failure  of  defendant  to  provide  plaintiff  a 
safe  place  in  which  to  do  his  work;  that  the 
material  furnished  for  the  scaffold  was  de- 
fective and  unsafe;  and  that  the  scaffold 
was  improperly  constructed.  The  defense, 
as  disclosed  by  the  answer,  in  addition  to 
the  general  denial,  was  that  plaintiff  was 
guilty  of  contributory  negligence  in  that>  by 
suddenly  changing  from  a  standing  to  a 
sitting  position,  he  subjected  the  plank  to 
an  unusual  and  violent  strain,  thus  causing 
it  to  break  and  precipitate  him  to  the 
ground. 

By  the  verdict  the  jury  found  the  facts  in 
plaintiff's  iavor,  and  against  the  defense  of 
contributory  negligence.  Our  examination 
of  the  record  leads  to  the  conclusion  that 
the  verdict  of  the  jury,  finding  that  the 
plank  was  defective  and  improper  for  iise 
in  the  scaffold,  and  that  plaintiff  was  not 
guilty  of  contributory  negligence,  is  sus- 
tained by  the  evidence.  The  evidence  made 
both  issues  questions  of  fact,  and  we  sustain 
the  verdict.  It  is  unnecessary  to  discuss  the 
evidence.  We  have  examined  it,  with  the 
result  stated. 

Defendant  took  exception  to  the  instruc 
tions  of  the  trial  court,  and  portions  there- 
of are  assigned  as  error.  The  court  charged 
in  substance  and  effect  that  since  the  scaf- 
fold was  a  completed  structure  before  plain- 
tiff entered  defendant's  employ,  the  servants 
who  constructed  it  were  not  fellow  servants 
of  plaintiff,  and  he  did  not  assume  the  risk 
of  their  negligence  in  the  selection  of  the 
material  therefor.  And,  further,  that  if 
defendant  made  the  selection  of  the  material 
for  the  scaffold,  and  failed  to  exercise  due 
care  in  such  selection,  as  a  result  of  which 
the  defective  plank  was  made  a  part  of  the 
scaffold,  he  was  liable  for  such  n^ligence, 
without  regard  to  the  fact  that  his  other 
servants  put  the  scaffold  in  shape  for  use. 
We  do  not  use  the  exact  language  of  the 
instructions,  but  this  statement  thereof  is 
in  substance  what  the  court  said  to  the  jury. 

The  particular  objection  to  the  instruc- 
tions goes  to  that  part  wherein  the  court 
said  to  the  jury  that  acts  of  negligence  on 
the  part  of  defendant's  servants  preceding 
the  time  when  plaintiff  entered  the  service 
are  not  chargeable  to  plaintiff  under  the 
fellow-servant  doctrine,  for  he  was  not  at 
the  time  of  such  negligence  their  fellow 
servant.  We  find  it  unnecessary  to  deter- 
mine this  question.  The  authorities  are  not 
L.R.A.1917F. 


in  harmony  thereon,  and  aa  a  further  ques- 
tion disposes  of  the  case,  we  pass  it  without 
comment.  The  question  is  referred  to  in  4 
Labatt  on  Master  &  Servant^  1406,  where  the 
authorities  upholding  both  views  of  the 
question  are  cited. 

The  case  on  its  undisputed  facts  is  con- 
trolled by  Lee  v.  H.  N.  Leighton  Go.  113 
Minn.  373,  129  N.  W.  767,  and  Falkenburg 
v.  Bazille  &  Partridge,  124  Minn.  19,  144 
N.  W.  431.  It  appears  from  the  evidence, 
and  we  discover  no  real  controversy  on  the 
subject,  that  the  scaffolding  material  for 
this  building  was  all  selected  by  defendant; 
it  was  purchased  by  him  and  delivered  upon 
the  premises  to  be  used  for  that  purpose.  It 
is  not  a  case  where  the  master  furnishes  a 
mass  of  material  from  which  the  servants 
may  select  suitable  pieces  for  purposes  of 
this  kind,  but  one,  like  the  H.  N.  Leighton 
Co.  Case,  supra,  where  the  master  selects  and 
furnishes  material  for  the  particular  pur- 
pose. In  such  case  the  servant  is  not 
charged  with  the  duty  of  examining  the  ma- 
terial so  furnished  to  determine  whether  it 
is  fit  and  suitable,  but  may  rely  upon  the 
judgment  of  the  master  that  it  is  all  prop- 
er and  safe,  and  that  the  master  acted  with 
due  care  in  selecting  the  same.  This  is 
settled  law  in  this  atate,  as  well  as  else- 
where. The  testimony  of  defendant  makes 
it  clear  that  he  purchased  and  delivered 
upon  the  premises  the  material,  of  which  the 
plank  in  question  formed  part,  expressly  for 
scaffolding  purposes,  and  that  it  was  de- 
voted to  that  purpose  by  his  servants.  The 
case  comes,  therefore,  within  those  cited, 
and  defendant  is  liable,  irrespective  of  the 
question  of  the  negligence  of  fellow  servants. 

All  other  assignments  of  error  have  been 
considered,  with  the  result  that  no  rever- 
.sible  error  appears. 

Petition  for  rehearing  denied* 
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Statutes  —  constractlon  —  name  of  act. 

1.  The  name  given  to  a  congressional  en- 
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actment  by  way  of  designation  or  descrip- 
tion in  the  act  or  the  report  of  the  com- 
mittee accompanying  the  introduction  of  the 
bill  into  the  House  of  Hepreaentatives  can- 
not change  the  plain  implication  of  the 
words  of  the  statute. 

For  other  eases,  see  Statutes,  II,  a,  in  Dig, 
1-52  N,  S. 

Prostitution  — *  white  slave  traffic  — 
nonmercenary  transportation. 

2.  Transportation  of  a  woman  in  inter- 
state commerce  in  order  that  she. may  be 
debauched  or  become  a  mistress  or  concu- 
bine, although  unaccompanied  by  the  ex- 
pectation of  pecuniary  gain,  is  condemned 
by  the  provisions  of  the  White  Slave  Traffic 
Act  of  1910,  making  it  an  offense  knowing- 
ly to  transport  or  cause  to  be  transported 
in  interstate  commerce  any  woman  or  girl 
for  the  purpose  of  prostitution  or  debauch- 
ery, or  for  any  other  immoral  purpose,  or 
with  the  intent  or  purpose  to  induce  such 
woman  or  sirl  to  become  a  prostitute,  or  to 
give  herself  up  to  debauchery,  or  engage  in 
any  other  immoral  practice. 

For  other  cases,  see  Prostitution,  in  Dig, 
1-52  xV.  a. 

€k>nunerce  ^  power  of  Congress  — 
white  slave  traffic. 

3.  Construing  as  applicable  to  transporta- 
tion, unaccompanied  by  the  expectation  of 
pecimiary  gain,  the  provisions  of  the  White 
Slave  Trafiic  Act  of  1910,  making  eriminal 
the  transportation  or  the  causing  to  be 
transported,  or  the  obtaining,  aiding,  or  as- 
sisting in  the  transportation  in  interstate 
commerce  of  women  or  girls  for  the  purpose 
of  prostitution,  debauchery,  or  other  im- 
moral purposes,  does  not  render  the  statute 
invalid  as  in  excess  of  the  constitutional 
power  of  Congress  over  interstate  commerce. 
For  other  cases,  see  Ootnmeroe,  II.  a,  in  Dig. 

1-52  N.  6. 

Criminal  law  «  accused  as  witness  •-• 
comment  on  testimony  -*  self-crlml- 
nation. 

4.  An  accused  who  takes  the  stand  in 
his  own  behalf  and  voluntarily  testifies  for 
himself  may  not  stop  short  in  his  testimony 
by  omitting  and  failing  to  explain  incrimi- 
nating circumstances  and  events  already  in 
evidence  in  whieh  he  participated,  and  con- 
cerning which  he  is  fully  iniormed,  without 
subjecting  his  silence  to  the  inferences  nat- 
urally to  be  drawn  from  it,  and  justifying 
comment  by  the  court  in  his  charge  to  the 
effect  that  the  jury  may  take  this  omission 
into  consideration  in  reaching  a  verdict. 
For  other  oases,  see  Criminal  Law,  II.  h; 

Trial,  I,  h,  in  Dig,  1-^2  N,  8. 

Appeal  —  refusal  to  Instruct  ^  testi- 
mony of  accomplices. 

6.  A  conviction  under  the  White  Slave 
Traffic  Act  of   1910,  making  criminal  the 


transportation  or  the  eausin|[  to  be  trans- 
ported, or  the  obtaining,  aiding,  or  assist- 
ing in  the  transportation  in  interstate  com- 
merce of  women  or  girls  for  the  purpose  of 
prostitution,  debauchery,  or  other  immoral 
purposes,  will  not  be  reversed  because  of 
the  refusal  of  the  trial  court  to  instruct  the 
jury  that  the  testimony  of  the  women  was 
that  of  accomplices,  and  was  to  be  received 
with  great  caution,  and  to  be  believed  only 
when  corroborated  by  other  testimony. 
For  other  cases,  see  Appeal  and  Error,  VII. 
m,  4,  h,  in  Dig.  1-52  N.  B. 

(Mr.  Chief  Justice  White,  Mr.  Justice 
Clarke,  and  Mr.  Justice  McKenna  dis- 
sent.) 

(January  15,  1917.) 

PETITIONS  for  writs  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  to  review  judgments 
affirming  judgments  of  the  District  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  California  convicting  petitioners  of 
violating  the  White  Slave  Traffic  Act  Af- 
firmed. 

PETITION  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  the  United  States  for  the  Western 
District  of  Oklahoma  convicting  petitioner 
of  violating  the  White  Slave  Tniffic  Act. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  W.  Bailey,  Marshall 
B.  Woodworth,  and  Robert  T.  Devlin, 
for  petitioners  in  Nos.  130  and  163: 

It  was  error  to  permit  comment  on  the 
failure  of  accused  to  testify. 

Balliet  v.  United  States,  64  C.  G.  A. 
201,  129  Fed.  689;  Myrick  v.  United  States, 
134  C.  C.  A.  619,  219  Fed.  1;  Leonard  v. 
Territory,  2  Wash.  Terr.  381,  7  Pac.  872; 
Williams  v.  United  States,  168  U.  S.  382, 
42  L.  ed.  590,  id  Sup.  Ct.  Rep.  92;  McKnight 
V.  United  States,  54  C.  C.  A.  368,  115  Fed. 
972;  Coeley,  Const.  Lim.  p.  317. 

The  facts  shown  did  not,  as  matter  of 
law,  prove  the  guilt.  The  presumption  of 
innocence  was  evidence  in  favor  of  the  ac- 
cused. 

Coffin  V.  United  States,  166  U.  S.  432,  39 
L.  ed.  481,  15  Sup.  Ct.  Rep.  394;  Kirby  v. 
United  States,  174  U.  S.  47,  43  L.  ed.  890, 
19  Sup.  Ct.  Rep.  674,  11  Am.  Crim.  Rep. 
330. 

The  jury  should  not  regard  the  evidence 


Note.  ^  The  construction,  applicability, 
and  effect  of  the  congressional. White  Slave 
Traffic  Act  are  considered  in  the  notes  to 
Johnson  v.  United  States,  L.R.A.1915A,  862, 
and  Van  Pelt  v.  United  States,  L.R.A.1917E, 
1136. 
L.R,A.1917F. 


As  to  the  indictment  of  a  woman  trans- 
ported in  violation  of  the  White  Slave  Traf- 
fic Act  for  conspiracy  to  violate  the  laws 
of  the  United  States,  see  note  to  United 
States  T.  Holte,  L.R.A.1916D,  281. 
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of  an  accomplice  unless  she  is  confirmed  and 
corroborated  in  some  material  parts  of  her 
evidence. 

United  States  v.  Ybanez,  53  Fed.  536 ;  12 
Cyc.  447,  463,  468,  469;  People  v,  Coffey, 
161  Cal.  433,  39  L.RA.(N.S.)  7(H,  119  Pac. 
«01;  Bennett  v.  United  States,  227  U.  S. 
333,  67  L.  ed.  631,  33  Sup.  Ct.  Rep.  288; 
United  States  v.  Holte,  236  U.  S.  140,  69 
L.  ed.  604,  L.R.A.1915D,  281,  35  Sup.  Ct. 
Rep.  271;  Crawford  v.  United  States,  212 
U.  S.  183,  204,  53  L.  ed.  465,  474,  29  Sup. 
Ct.  Rep.  260,  15  Ann.  Cas.  392;  United 
States  V.  Flemming,  18  Fed.  907;  United 
States  V.  Harries,  2  Bond,  311,  Fed.  Cas.  No. 
15,309;  United  States  v.  Smith,  2  Bond, 
323,  Fed.  Cas.  No.  16,322-,  United  States  v. 
McKee,  3  Dill.  546,  Fed.  Cas.  No.  15,685; 
United  States  v.  Lancaster,  2  McLean,  431, 
Fed.  Cas.  No.  15,556;  United  States  v.  Reeves, 
SS  Fed.  404;  United  States  v.  Van  Leuven, 
•65  Fed.  78;  United  States  v.  Sykes,  58  Fed. 
1004;  United  States  v.  Kessler,  Baldw.  22, 
Fed.  Cas.  No.  15,628 ;  United  States  v.  Sacia, 
2  Fed.  754;  People  v.  Bonney,  98  Cal.  278, 
33  Pac.  98;  United  States  v.  Babcock,  3 
Dill.  581,  Fed.  Cas.  No.  14,487;  United 
States  V.  Goldberg,  7  Biss.  175,  Fed.  Cas. 
No.  15,223;  Blashfleld  Instructions  to  Ju- 
ries, p.  485 ;  Solander  v.  People,  2  Colo.  48 ; 
Oheatham  r.  State,  67  Miss.  336,  19  Am. 
St.  Rep.  310,  7  So.  204;  People  v.  Stern- 
berg, 111  Cal.  11,  43  Pac.  201;  People  v. 
Strybe,  4  Cal.  Unrep.  605,  36  Pac.  3;  Unit- 
ed States  V.  Neverson,  1  Mackey,  152;  Unit- 
ed States  V.  Bicksler,  1  Mackey,  341;  State 
T.  Hyer,  39  N.  J.  L.  598;  State  v.  Haney, 
19  N.  C.  (2  Dev.  &  B.  L.)  890;  State  v. 
Miller,  97  N.  C,  484,  2  S.  E.  363;  Hanley 
V.  United  States,  59  C.  C.  A.  153,  123  Fed. 
849;  Martin  v.  State,  36  Tex.  Crim.  Rep. 
«32,  36  S.  W.  587,  38  S.  W.  194. 

The  misconduct  of  counsel  during  their 
opening  and  closing  arguments  deprived  the 
4iccu8ed  of  a  fair  and  impartial  trial. 

People  V.  Hail,  26  Cal.  App.  342,  143 
Pac.  803;  Wells  v.  State,  66  Tex.  Crim.  Rep. 
663,  145  S.  W.  950;  Wilson  v.  State,  87 
Neb.  638,  128  N.  W.  38;  People  ▼.  Crosby, 
17  Cal.  App.  518,  120  Pac.  441;  Texas  Bap- 
tist University  v.  Patton,  —  Tex.  Civ.  App. 
— ,  145  S.  W.  1066;  Collins  v.  State,  100 
Miss.  435,  66  So.  527;  Parker  v.  State,  11 
Oa.  App.  251,  76  S.  E.  437;  Com.  v.  Nicely, 
130  Pa.  261,  18  Atl.  737;  Watson  v.  State, 
7  Okla.  Crim.  Rep.  590,  124  Pac.  1101;  Wil- 
liams V.  United  States,  168  U.  S.  382,  398, 
42  L.  ed.  609,  515,  18  Sup.  Ct.  Rep.  92; 
Hall  V.  United  States,  150  U.  S.  76,  82,  37 
L.  ed.  1003,  1007,  14  Sup.  Ct.  Rep.  22;  Graves 
V.  United  States,  150  U.  S.  118,  37  L.  ed. 
1021,  14  Sup.  Ct.  Rep.  40;  People  ▼.  Warr, 
22  Cal.  App.  663,  136  Pac.  304;  Brailaford 
V.  States,  71  Tex.  Crim.  Rep.  113,  168  S.  W. 
L.R.A.1917F. 


541;  Miller  v.  State,  8  Ga.  App.  640,  69 
S.  E.  922;  Territory  v.  Cordova,  11  N.  M. 
367,  08  Pac.  919;  State  v.  Blackman,  108 
La.  121,  92  Am.  St.  Rep.  377,  32  So.  334, 
14  Am.  Crim.  Rep.  37;  People  v.  Bissert, 
172  N.  Y.  643,  85  N.  E.  1120;  Ward  v. 
State,  77  Ark.  19,  90  S.  W.  619;  Ivey  v. 
State,  113  Ga.  1062,  54  L.R.A.  459,  39  S.  S. 
423,  14  Am.  Crim.  Rep.  22;  State  v.  Proctor, 
86  Iowa,  699,  63  N.  W.  424;  People  v.  Bow- 
ers, 79  Cal.  416,  21  Pac.  752;  People  v.  Ah 
Len,  92  Cal.  282,  27  Am.  St.  Rep.  103,  28 
Pac.  286;  Tucker  v.  Hennikef,  41  N.  H. 
319;  People  v.  Mull,  167  N.  Y.  247,  60  N. 
E.  629;  Cox  v.  Territory,  2  Okla.  prim.  Rep. 
668,  104  Pac.  378;  People  v.  Becker,  210 
N.  Y.  274,  104  N.  E.  396,  12  Cyc' 571,  574; 
1  Hayne,  New  Tr.  &  App.  pp.  245,  250;  3 
Wigmore,  Ev.  §  1808;  People  v.  Lee  Chuck, 
78  Cal.  317,  20  Pac.  719,  8  Am.  Crim.  Rep. 
434;  State  v.  Irwin,  9  Idaho,  36,  60  L.R.A. 
716,  71  Pac.  808,  13  Am.  Crim.  Rep.  620; 
People  V.  Carr,  64  Mich.  702,  31  N.  W.  590; 
•People  V.  Dane,  59  Mich.  560,  26  N.  W.  781; 
People  V.  Derbert,  138  Cal.  467,  71  Paq. 
664;  Newby  v.  People,  28  Colo.  16,  62  Pac. 
1035;  Flint  v.  Com.  81  Ky.  186,  23  S.  W. 
346;  Leahy  v.  State,  31  Neb.  566,  48  N.  W 
390;  Randall  v.  State,  132  Ind.  539,  32 
N.  E.  305;  Smith  v.  People,  8  Colo.  457,  8 
Pac.  920,  5  Am.  Crim.  Rep.  615;  State  v. 
Hannett,  54  Vt.  83,  4  Am.  Crim.  Rep.  38; 
Garlitz  v.  State,  71  Md.  293,  4  L.R.A.  801, 
18  Atl.  39;  Martin  v.  State,  63  Miss.  505, 
66  Am.  Rep.  813;  Perkins  v.  Guy,  65  Miss. 
153,  30  Am.  Rep.  510;  Cavanah  v.  State, 
56  Miss.  299;  Brown  v.  Swineford,  44  Wis. 
282,  28  Am.  Rep.  582;  State  v.  Smith, 
75  N.  C.  306,  1  Am.  Crim.  Rep.  306;  Fergu- 
son y.  State,  49  Ind.  33,  1  Am.  Crim.  Rep. 
582;  Newton  v.  State,  21  Fla.  63;  State  v. 
Underwood,  77  N.  C.  502;  Combs  v.  State, 
75  Ind.  221;  People  v.  Barker,  10  N.  Y. 
Crim.  Rep.  112,  17  N.  Y.  Supp.  16;  Fuller 
V.  State,  30  Tex.  App.  569,  17  S.  W.  1108. 

The  White  Slave  Act  is  unconstitutional. 

Persons  are  not  subjects  of  commerce. 

New  York  v.  Miln,  11  Pet.  102,  9  L.  ed. 
648;  License  Cases,  5  How.  504,  12  L.  ed. 
256;  Bowman  v.  Chicago  &  N.  W.  R.  Co. 
125  U.  S.  489,  31  L.  ed.  708,  1  Inters.  Com. 
Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062. 

The  only  power  Congress  has  over  any 
person  is  while  such  person  is  in  transitu. 

Lemmon  v.  People,  26  Barb.  270,  affirmed 
in  20  N.  Y.  662. 

Commerce  among  the  several  states  shall 
be  "free  and  untrammeled." 

Welton  V.  Missouri,  91  U.  S.  276,  23  L. 
ed.  347;  Hall  v.  DeCuir,  95  U.  S.  485,  24 
L.  ed.  547;  Webber  v.  Virginia,  103  U.  S. 
344,  26  L.  ed.  566;  Passenger  Cases,  7  How. 
283, 12  L.  ed.  702;  King  y.  American  Transp. 


CAMINETTI  V.  UNITED  STATES. 


505 


Co.  1  Flipp.  1,  Fed.  Caa.  No.  7,787;  Boyce 
V.  Anderson,  2  Pet.  loO,  7  L.  ed.  370. 

The  White  Slave  Traffic  Act  was  intended 
by  Congress  to  apply  only  to  cases  of  com- 
mercialized  vice  or  of  "white  glcivery/'  and 
not  to  "des  affaires  de  coBur"  or  escapades 
such  as  the  facts  disclose  in  the  case  at  bar. 

Sedgw.  Stat  &  Const.  Law  pp.  241,  242; 
Congressional  Record,  vol.  60,  pp.  3368, 
3370,  3371;  Bishop,  Statutory  Crimes,  3d 
ed.  §  70;  2  Lewis's  Sutherland  Stat.  Constr. 
2d  ed.  §  347;  United  States  v.  Bitty,  208 
U.  S.  303,  52  L.  ed.  543,  28  Sup.  Ct  Rep. 
306;  Standard  Diet.  "White  Slaves"  Church 
of  the  Holy  Trinity  v.  United  States,  143 
U.  S.  457,. 36  L.  ed.  226,  12  Sup.  Ct.  Rep. 
611;  Century  Diet.  "Slave,"  "Slave-Trade," 
"7rade,"  "Traffic;"  United  States  v.  Poland, 
145  C.  C.  A.  630,  231  Fed.  817;  Congres- 
sional Record,  vol.  50,  pp.  3354  et  seq.; 
People  v.  Draper,  160  App.  Div.  470,  154 
N.  Y.  Supp.  1034. 

The  word  "commerce^"  as  employed  by 
the  framers  of  the  Constitution,  implies  a 
means  to  a  financial,  pecuniary,  or  other  like 
remunerative  end, — traffic  or  trade  for  emolu- 
ment or  compensation. 

Bl.  Com.  pp.  273  to  278,  aubd.  6;  1  Kent, 
Com.  pp.  32-^4,  431-430;  United  States  v. 
Hoke,  1S7  Fed.  002;  Keller  v.  United  States, 
213  U.  S.  138,  53  L.  ed.  737,  20  Sup.  Ct.  Rep. 
470,  16  Ann.  Cas.  1066;  Black,  Const.  Law, 
3d  ed.  301,  302;  Freund,  Pol.  Po#er,  §  65; 
Bishop,  Statutory  Crimes,  3d  ed.  §  000; 
Tiedeman,  Pol.  Power,  §  201. 

"Prostitution,"  of  course,  refers  to  com- 
mercialized vice.  Tbe  words  following  it, 
"debauchery,  or  for  any  other  immoral  prac- 
tice (purpose),"  under  the  rule  of  construc- 
tion known  as  "ejusdem  generis,"  where 
general  words  follow  the  enumeration  of 
particular  classes  of  persons  or  things,  will 
be  construed  as  applicable  only  to  persons 
or  things  of  the  same  general  nature  or 
class  as  those  enumerated. 

36  Cyc.  1110,  1122;  State  v.  Erwin,  01 
N.  C.  545;  Lane  v.  State,  30  Ohio  St.  312; 
Ex  parte  Muckenfuss,  52  Tes.  Crim.  Rep. 
467,  107  S.  W.  1131;  State  v.  Goodrich,  84 
Wis.  350,  54  N.  W.  577;  Reg.  v.  Reid,  30 
Ont.  Rep.  732. 

The  White  Slave  Traffic  Act  is  a  highly 
penal  statute  and  it  should  be  strictly  con- 
strued; and  if  there  be  any  doubt  or  am- 
biguity in  some  of  the  verbiage  of  the  act 
that  doubt  or  ambiguity  should  be  resolved 
against  the  government  and  in  favor  of  the 
individual. 

H.  Hackfeld  &  Co.  v.  United  States,  197 
U.  S.  442,  40  L.  ed.  826,  25  Sup.  Ct.  Rep. 
456. 

Mr.  Harry  O.  Glasser,  for  petitioner  in 
No.  464: 

"Prostitution"  may  be  defined,  generally, 
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as  the  practice  of  a  female  offering  her  body 
to  an  indiscriminate  intercourse  with  men, 
BA  distinguished  from  sexual  intercourse  con- 
fined to  one  man. 

People  V.  Demousset,  71  Cal.  611,  12  Pac. 
788,  7  Am.  Crim.  Rep.  1;  State  v.  Goodwin, 
33  Kan.  588,  6  Pac*  800,  6  Abl  Crim.  Rep. 
1;  Carpenter  v.  People,  8  Barb.  603;  Van 
Dalsen  v.  Com.  28  Ky.  L.  Rep.  238,  80  S. 
W.  255;  United  States  v.  Smith,  35  Fed. 
400. 

It  is  sometimes  defined  as  "common  lewd- 
ness of  a  woman  for  gain,"  and  the  "act  of 
permitting  a  common  and  indiscriminate 
sexual  intercourse  for  hire." 

BuufiU  V.  People,  154  111.  640,  30  N.  E. 
566;  State  v.  Gibson,  111  Mo.  07,  10  6.  W. 
080;  2  Bouvier's  Law  Diet. 

The  "other  immoral  purpose"  must  be  one 
of  the  same  general  class  or  kind  as  th» 
particular  purpose  of  prostitution. 

United  SUtes  v.  Bitty,  208  U.  S.  308,  62 
L.  ed.  544,  28  Sup.  Ct  Rep.  306. 

The  words  of  the  statute  must  fully, 
directly,  and  expressly,  without  any  imcer- 
tainty  or  ambiguity,  set  forth  all  the  ele- 
ments necessary  to  constitute  the  offense  in- 
tended to  be  punished  (Evans  v.  United 
States,  153  U.  S.  584,  38  L.  ed.  830,  14  Sup 
Ct.  Rep.  034,  0  Am.  Crim.  Rep.  668;  Unit- 
ed. States  V.  Carll,  105  U.  S.  611,  26  L.  ed. 
1135,  4  Am.  Crim.  Rep.  246;  United  States 
V,  Marx,  122  Fed.  064),  and  must  state  all 
the  material  facta  and  circumstances  em- 
braced in  the  definition  of  the  offense  (Unit- 
ed states  V.  Hess,  124  U.  S.  483,  31  L.  ed. 
516,  8  Sup.  Ct.  Rep.  571). 

Mr.  William  Wallace,  Jr.,  Assistant 
Attorney  General,  for  the  United  States  : 

The  person  furnishing  the  ticket  or  other- 
wise bearing  the  cost  of  transportation, 
whether  accompanying  the  passenger  or  not, 
causes  such  passenger  to  be  transpwted  in 
interstate  commerce,  and  this  result  is  like- 
wise, not  dependent  upon  the  purpose  of 
the  person  furnishing  the  ticket  or  other- 
wise causing  the  transportation. 

Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  230  U.  S.  352,  400,  57  L.  ed.  1511,  1541, 
48  L.R^.(N.S.)  1151,  33  Sup.  Ct  Rep.  720, 
Ann.  Cas.  1916A,  18;  New  York  t.  Com- 
pagnie  Q£n€rale  Transatlantique,  107  U.  S. 
50,  27  L.  ed.  383,  2  Sup.  Ct.  Rep.  87;  Mo- 
bile County  V.  Kimball,  102  U.  S.  691,  702, 
26  L.  ed.  238,  241;  Covington  &  C.  Bridge 
Co.  ▼.  Kentucky,  154  U.  S.  204,  218,  38  L 
ed.  062,  088,  4  Inters.  Com.  Rep.  640,  14 
Sup.  Ct.  Rep.  1087;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Wright,  239  U.  S.  548,  550,  60  L.  ed. 
431,  434,  36  Sup.  Ct.  Rep.  185;  Reid  v. 
Colorado,  187  U.  S.  137,  146,  150,  47  L.  ed. 
108,  113,  115,  23  Sup.  Ct.  Rep.  02,  12  Am. 
Crim.   Rep.   506;    Hanley  v.   Kansas   City 
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Southern  R.  Co.  187  U.  S.  617,  619,  47  L. 
ed.  333,  335,  23  Sup.  Ct.  Rep.  214. 

Illicit  sexual  Sntereourse  is  ejusdem  gener- 
is with  prostitution. 

United  States  v.  Bitty,  208  U.  S.  393, 
402,  52  L.  ed.  543,  548,  28  Sup.  Ct.  Rep.  396. 

Giving  the  language  of  the  act  its  ordi- 
nary meaning,  it  would  cover  the  acts 
charged   against  petitioners. 

United  States  ▼.  Bitty,  208  U.  S.  393, 
52  L.  ed.  543,  28  Sup.  Ct.  Rep.  396;  United 
States  V.  Holte,  236  U.  S.  140,  145,  59  L. 
ed.  504,  606,  L.R.A.1915D,  281,  35  Sup.  Ct. 
Rep.  271;  Wilson  v.  United  States,  232  U. 
S.  563,  571,  68  L.  ed.  728,  733,  34  Sup.  Ct. 
Rep.  347;  Johnson  y.  United  States,  L.R.A. 
1915A,  862,  131  C.  C.  A.  613,  215  Fed.  679; 
United  States  v.  Flaspoller,  205  Fed.  1006; 
Suslak  V.  United  States,  130  C.  C.  A.  391, 
213  Fed.  913;  United  States  v.  Warner,  188 
Fed.  682;  United  States  v.  Vaughn,  209  Fed. 
719;  Athanasaw  v.  United  States,  227  U.  S. 
326,  330,  331,  67  L.  ed.  628,  530,  33  Sup.  Ct. 
Rep.  285,  Ann.  Cas.  1913E,  911. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

These  three  cases  were  argued  together, 
and  may  be  disposed  of  in  a  single  opinion. 
In  each  of  the  cases  there  was  a  conviction 
and  sentence  for  violation  of  the  so-called 
White  Slave  Traffic  Act  of  June  25,  1910 
<36  Stat,  at  L.  826,  chap.  395,  Comp.  Stat. 
1913,  §  8812),  the  judgments  were  affirmed 
by  the  circuit  courts  of  appeals,  the  writs 
of  certiorari  bring  the  cases  here. 

In  the  Caminetti  Case,  the  petitioner  was 
indicted  in  the  United  States  district  court 
for  the  northern  district  of  California,  upon 
the  6th  day  of  May,  1913,  for  alleged 
violations  of  the  act.  The  indictment  was 
in  four  counts,  the  first  of  which  charged 
him  with  transporting  and  causing  to  be 
transported,  and  aiding  and  assisting  in 
obtaining  transportation  for  a  certain  worn- 
an  from  Sacramento,  California,  to  Reno, 
Nevada,  in  interstate  commerce,  for  the 
purpose  of  debauchery,  and  for  an  immoral 
purpose,  to  wit,  that  the  aforesaid  woman 
should  be  and  become  his  mistress  and 
concubine.  A  verdict  of  not  guilty  was  re- 
turned as  to  the  other  three  counts  of  this 
indictment.  As  to  the  first  count,  defend- 
ant was  found  guilty  and  sentenced  to  im- 
prisonment for  eighteen  months  and  to  pay 
a  fine  of  $1,500.  Upon  writ  of  error  to 
the  United  States  circuit  court  of  appeals 
for  the  ninth  circuit,  that  judgment  was 
affirmed.     136  C.  C.  A.  147,  220  Fed.  545. 

Diggs  was  indicted  at  the  same  time 
as  was  Caminetti,  upon  six  counts,  with 
•only  four  of  which  are  we  concerned,  in- 
asmuch as  there  was  no  verdict  upon  the 
last  two.  The  first  count  charged  the  de- 
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fendant  with  transporting  and  causing  to 
be  transported,  and  aiding  and  assisting 
in  obtaining  transportation  for,  a  certain 
woman  from  Sacramento,  California,  to 
Reno,  Nevada,  for  the  purpose  of  debauch- 
ery, and  for  an  immoral  purpose,  to  wit, 
that  the  aforesaid  woman  should  be  and 
become  his  concubine  and  mistress.  The 
second  count  charged  him  with  a  like  of- 
fense as  to  another  woman  (the  companion 
of  Caminetti)  in  transportation,  etc.,  from 
Sacramento  to  Reno,  that  she  might  be- 
come the  mistress  and  concubine  of  Cami- 
netti. The  third  count  charged  him 
(Diggs)  with  procuring  a  ticket  for  the 
first-mentioned  woman  from  Sacramento  to 
Reno  in  interstate  commerce,  with  the  in- 
tent that  she  should  become  his  concubine 
and  mistress.  The  fourth  count  made  a 
like  charge  as  to  the  girl  companion  of 
Caminetti.  Upon  trial  and  verdict  of 
guilty  on  these  four  counts,  he  was  sen- 
tenced to  imprisonment  for  two  years  and 
to  pay  a  fine  of  $2,000.  As  in  the  Cami- 
netti case,  tliat  judgment  was  affirmed  by 
the  circuit  court  of  appeals.  136  C.  C.  A. 
147,  220  Fed.  545. 

In  the  Hays  Case,  upon  June  26th,  1914^ 
an  indictment  was  returned  in  the  United 
States  district  court  for  the  western  dis- 
trict of  Oklahoma  against  Hays  and  an- 
other, charging  violations  of  the  act.  The 
first  couAt  charged  the  said  defendants 
with  having,  on  March  17th,  1914,  per- 
suaded, induced,  enticed,  and  coerced  a  cer- 
tain woman,  unmarried  and  under  the  age 
of  eighteen  years,  from  Oklahoma  City, 
Oklahoma,  to  the  city  of  Wichita,  Kansas, 
in  interstate  commerce  and  travel,  for  the 
purpose  aiid  with  intent  then  and  there  to 
induce  and  coerce  the  said  woman,  and  in- 
tending that  she  should  be  induced  and 
coerced  to  engage  in  prostitution,  debauch- 
ery, and  other  immoral  practices,  and  did 
then  and  there,  in  furtherance  of  such  pur- 
poses, procure  and  furnish  a  railway  ticket 
entitling  her  to  passage  over  the  line  of 
railway,  to  wit,  the  Atchison,  Topeka,  & 
Santa  Fis  Railway,  and  did  then  and  there 
and  thereby,  knowingly  entice  and  cause 
the  said  woman  to  go  and  to  be  carried  and 
transported  as  a  passenger  in  interstate 
commerce  upon  said  line  of  railway.  The 
second  count  charged  that  on  the  same  date 
the  defendants  persuaded,  induced,  enticed, 
and  coerced  the  same  woman  to  be  trans- 
ported from  Oklahoma  City  to  Wichita, 
Kansas,  with  the  purpose  and  intent  to  in- 
duce and  coerce  her  to  engage  in  prosti- 
tution, debauchery,  and  other  immoral 
practices  at  and  within  the  state  of  Kan- 
sas, and  that  they  enticed  her  and  caused 
her  to  go  and  be  carried  and  transported 
as  a  passenger  in  interstate  commerce  from 


CAMINETTI  V.  UNITED  STATES. 


507 


Oklahoma  City,  Oklahoma,  to  Wichita, 
Kansas,  upon  a  line  and  route  of  a  com- 
mon carrier,  to  wit:  The  AtehiBon,  To- 
peka,  &  Santa  Fe  Railway.  Defendants 
were  found  guilty  by  a  jury  upon  both 
counts,  and  Hays  was  sentenced  to  im- 
prisonment for  eighteen  months.  Upon  writ 
of  error  to  the  circuit  court  of  appeals  for 
the  eighth  circuity  judgment  was  affirmed 
(145  0.  G.  A.  294,  231  Fed    106). 

It  is  contended  that  the  act  of  Congress 
is  intended  to  reach  only  ''commercialized 
vice,"  or  the  traffic  in  women  for  gain,  and 
that  the  eonduct  for  which  the  several  pe- 
titioners were  indicted  and  convicted,  how- 
ever reprehensible  in  morals,  is  not  within 
the  purview  of  the  statute  when  properly 
construed  in  the  light  of  its  history  and 
the  purposes  intended  to  be  accomplished 
by  its  enactment.  In  none  of  the  cases 
was  it  charged  or  proved  that  the  trans- 
portation was  for  gain  or  for  the  purpose 
of  furnishing  women  for  prostitution  for 
hire,  and  it  is  insisted  that,  anch  being  the 
case,  the  acts  charged  and  proved,  upon 
which  conviction  was  had,  do  not  come 
within  the  statute. 

It  is  elementary  that  the  meaning  of  a 
statute  must,  in  the  first  instance,  be  sought 
in  the  language  in  which  the  act  is  framed, 
and  if  that  is  plain,  and  if  the  law  is  with- 
in the  constitutional  authority  of  the  law- 
making body  which  passed  it,  the  sale 
function  of  the  courts  is  to  enforce  it  ac- 
cording to  its  terms.  Lake  County  v.  Rol- 
lins, 130  U.  S.  662,  670,  671,  32  L.  ed. 
1060,  1063,  1064,  9  Sup.  Ct.  Rep.  651;  Bate 
Refrigerating  Co.  v.  Sulzberger,  157  U.  S. 
1,  33,  39  L.  ed.  601,  610,  15  Sup.  Ct.  Rep. 
-508;  United  States  v.  Lexington  Mill  & 
Elevator  Co.  232  U.  S.  399,  409,  68  L.  ed. 
658,  661,  L.R.A.1915B,  774,  34  Sup.  Ct. 
Rep.  337 ;  United  States  v.  First  Nat.  Bank, 
234  U.  S.  245,  258,  58  L.  ed.  1298,  1303, 
34  Sup.  Ct.  Rep.  846. 

Where  the  language  is  plain  and  admits 
of  no  more  than  one  meaning,  the  duty  of 
interpretation  does  not  arise,  and  the  rules 
which  are  to  aid  doubtful  meanings  need 
no  discussion.  Hamilton  v.  Rathbone,  175 
U.  S.  414,  421,  44  L.  ed.  219,  222,  20  Sup. 
Ct.  Rep.  155.  There  is  no  ambiguity  in 
the  terms  of  this  act.  It  is  specifically 
made  an  offense  to  knowingly  transport  or 
«au8e  to  be  transported,  etc.,  in  interstate 
commerce,  any  woman  or  girl  for  the  pur- 
pose of  prostitution  or  debauchery,  or  for 
"any  other  immoral  purpose,"  or  with  the 
intent  and  purpose  to  induce  any  such 
woman  or  girl  to  become  a  prostitute  or 
to  give  herself  up  to  debauchery,  or  to 
engage  in  any  other  immoral  practice. 

Statutory  words  are  uniformly  presumed, 
unless  the  contrary  appears,  to  be  used  in 
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their  ordinary  and  usual  sense,  and  with 
the  meaning  commonly  attributed  to  them. 
To  cause  a  woman  or  girl  to  be  transported 
for  the  purposes  of  debauchery,  and  for  an 
immoral  purpose,  to  wit,  becoming  a  con- 
cubine or  mistress,  for  which  Caminetti  and 
Diggs  were  convicted ;  or  to  transport  an  un- 
married woman,  under  eighteen  years  of 
age,  with  the  intent  to  induce  her  to  engage 
in  prostitution,  debauchery,  and  other  im- 
moral practices,  for  which  Hays  was  con- 
victed, would  seem  by  the  very  statement  of 
the  facts  to  embrace  transportation  for  pur- 
poses denounced  by  the  act,  and  therefore 
fairly  within  its  meaning. 

While  such  immoral  purpose  would  be 
more  culpable  in  morals  and  attributed  to 
baser  motives  if  accompanied  with  the  ex- 
pectation of  pecuniary  gain,  luch  consider- 
ations do  not  prevent  the  lesser  ofTense 
against  morala  ol  furnishing  transporta- 
tion in  order  that  a  woman  may  be  de* 
bauched,  or  become  a  mistress  or  a  concu- 
bine, from  being  the  execution  of  purposes, 
within  the  meaning  of  this  law.  To  say  the 
contrary  would  shock  the  common  under- 
standing of  what  constitutes  an  immoral 
purpose  when  those  terms  are  applied,  as 
here,  to  sexual  relations. 

In  United  States  v.  Bitty,  208  U.  S.  393, 
52  L.  ed.  543,  28  Sup.  Ct.  Rep.  396,  it  was 
held  that  the  act  of  Congress  against  the 
importation  of  alien  women  and  girls  for 
the  purpose  of  prostitution  "and  any  other 
immoral  purpose"  included  the  importation 
of  an  alien  woman  to  live  in  concubinage 
with  the  person  importing  her.  In  that  case 
this  court  said: 

"All  will  admit  that  full  effect  must  be 
given  to  the  intention  of  Congress  as  gath- 
ered from  the  words  of  the  statute.  There 
can  be  no  doubt  as  to  what  class  was  aimed 
at  by  the  clause  forbidding  the  importation 
of  alien  women  for  purposes  of  'prostitu- 
tion.' It  refers  to  women  who,  for  hire 
or  without  hire,  offer  their  bodies  to  in- 
discriminate intercourse  with  men.  The 
lives  and  example  of  such  persons  are  in 
hostility  to  the  idea  of  the  family,  as  con- 
sisting in  and  springing  from  the  union  for 
life  of  one  man  and  one  woman  in  the  holy 
estate  of  matrimony;  the  sure  foundation 
of  all  that  is  stable  and  noble  in  our  civi- 
lization; the  best  guaranty  of  that  reverent 
morality  which  is  the  source  of  all  benefi- 
cent progress  in  social  and  political  im- 
provement.* Murphy  v.  Ramsey,  114  U.  S. 
15,  45,  29  L.  ed.  47,  57,  6  Sup.  Ct.  Rep. 
747.  .  .  .  Now  the  addition  in  the  last 
btatute  of  the  words,  'or  for  any  other  im- 
moral purpose,'  after  the  Word  'prostitu- 
tion,' must  have  been  made  for  some  prac- 
tical object.  Those  added  words  show 
beyond  question  that  Congress  had  in  view 


508 


UNITED  STATES  SUPREME  COURT. 


the  protection  of  society  against  another 
class  of  alien  women  other  than  those  who 
might  be  brought  here  merely  for  pur- 
poses of  'prostitution.'  In  forbidding  the 
importation  of  alien  women  'for  any  other 
immoral  purpose/  Congress  evidently 
thought  that  there  were  purposes  in  con- 
nection with  the  importations  of  alien  wom- 
en which,  as  in  the  case  of  importations 
for  prostitution,  were  to  be  deemed  im- 
moral. It  may  be  admitted  that,  in  ac- 
cordance with  the  familiar  rule  of  ejusdem 
generis,  the  immoral  purpose  referred  to 
by  the  words  'any  other  immoral  purpose' 
must  be  one  of  the  same  general  class  or 
kind  as  the  particular  purpose  of  'prosti- 
tution' specified  in  the  same  clause  of  the 
statute.  2  Lewis's  Sutherland,  Stat. 
Constr.  §  423,  and  authorities  cited.  But 
that  rule  cannot  avail  the  accused  in  this 
case;  for  the  immoral  purpose  charged  in 
the  indictment  is  of  the  same  general  class 
or  kind  as  the  one  that  controls  in  the  im- 
portation of  an  alien  woman  for  the  pur- 


pose strictly  of  prostitution.  The  prosti- 
tute may,  in  the  popular  sense,  be  more  de- 
graded in  character  than  the  concubine,  but 
the  latter  none  the  less  must  be  held  to 
lead  an  immoral  life,  if  any  regard  what- 
ever be  had  to  the  views  that  are  almost 
universally  i*'>ld  in  this  country  as  to  the 
relations  which  may  rightfully,  from  the 
standpoint  of  morality,  exist  between  man 
and  w^oman  in  the  matter  of  sexual  inter- 
course." 

This  definition  of  an  immoral  purpose 
was  given  prior  to  the  enactment  of  the 
act  now  under  consideration,  and  must  be 
presumed  to  have  been  known  to  Congress 
when  it  enacted  the  law  here  involved. 
(See  the  sections  of  the  act^  set  forth  in 
the  margin. ) 

But  it  is  contended  that  though  the 
words  are  so  plain  that  they  cannot  be  mis- 
apprehended when  given  their  usual  and 
ordinary  interpretation,  and  although  the 
sections  in  which  they  appear  do  not  in 
terms  limit  the  offense  defined  and  punished 


1  Sections  2,  3,  and  4  of  the  act  are  as  fol- 
lows: 

"Sec.  2.  That  any  person  who  shall  know- 
ingly transport  or  cause  to  be  transported, 
or  aid  or.  assist  in  obtaining  transportation 
for,  or  in  transporting,  in  interstate  or  for- 
eign commerce,  or  in  any  territory  or  in  the 
District  of  Columbia,  any  woman  or  girl  for 
the  purpose  of  prostitution  or  debauchery, 
or  for  any  other  immoral  purpose,  or  with 
the  intent  and  purpose  to  induce,  entice,  or 
compel  such  woman  or  girl  to  become  a 
prostitute  or  to  give  herself  up  to  debauch- 
ery, or  to  engage  in  any  other  immoral  prac- 
tice; or  who  shall  knowingly  procure  or 
obtain,  or  cause  to  be  procured  or  obtained, 
or  aid  or  assist  in  procuring  or  obtaining, 
any  ticket  or  tickets,  or  any  form  of  trans- 
portation or  evidence  of  the  right  thereto, 
to  be  used  by  any  woman  or  ^irl  in  inter- 
state or  foreign  commerce,  or  m  any  terri- 
tory or  the  District  of  Columbia,  in  going 
to  any  place  for  the  purpose  of  prostitution 
or  debauchery,  or  for  any  other  immoral 
purpose,  or  with  the  intent  or  purpose  on 
the  part  of  such  person  to  induce,  entice,  or 
compel  her  to  give  herself  up  to  the  prac- 
tice of  prostitution,  or  to  give  herself  up  to 
debauchery,  or  any  other  immoral  practice, 
whereby  any  such  woman  or  girl  shall  be 
transported  in  interstate  or  Foreign  com- 
merce, or  in  any  territory  or  the  District 
of  Columbia,  shall  be  deemed  guiltv  of  a 
felony,  and  upon  conviction  thereof  sliall  be 
punished  by  a  fine  not  exceeding  five  thou- 
sand dollars,  or  by  imprisonment  of  not 
more  than  five  years,  or  by  both  such  fine 
and  imprisonment,  in  the  discretion  of  the 
court. 

"Sec.  3.  That  any  person  who  shall  know- 
ingly persuade,  induce,  entice,  or  coerce,  or 
cause  to  be  persuaded,  induced,  enticed,  or 
coerced,  or  aid  or  assist  in  persuading,  in- 
ducing, enticing,  or  coercing  any  woman  or 
L.R.A.1917F. 


I^irl  to  go  from  one  place  to  another  in 
interstate  or  foreign  commerce,  or  in  any 
territory  or  the  District  of  Columbia,  for 
the  purpose  of  prostitution-  or  debauchery^ 
or  for  any  other  immoral  purpose,  or  with 
the  intent  and  purpose  on  the  part  of  such 
person  that  such  woman  or  girl  shall  en* 
gage  in  the  practice  of  prostitution  or  de- 
bauchery, or  any  other  immoral  practice, 
whetlier  with  or  without  her  consent,  and 
who  shall  thereby  knowingly  cause  or  aid 
or  assist  in  causing  such  woman  or  girl  to 
go  and  to  be  carried  or  transported  as  a 
passenger  upon  the  line  or  route  of  any 
common  carrier  or  carriers  in  interstate  or 
foreign  commerce,  or  any  territory  or  the 
District  of  Columbia,  shall  be  deemed  guilty 
of  a  felony  and  on  conviction  thereof  shall 
be  punished  by  a  fine  of  not  more  than  five 
thousand  dollars,  or  by  imprisonment  for  a 
term  not  exceeding  five  years,  or  by  both 
such  fine  and  imprisonment,  in  the  discre- 
tion of  the  court. 

"Sec.  4.  That  any  person  who  shall  know- 
ingly persuade,  induce,  entice  or  coerce  any 
woman  or  girl  under  the  age  of  eighteen 
years,  from  any  state  or  territory  or  the 
District  of  Columbia,  to  any  other  state  or 
territory  or  the  District  of  Columbia,  with 
the  purpose  and  intent  to  induce  or  coerce 
her,  or  that  she  shall  be  induced  or  coerced 
to  engage  in  prostitution  or  debauchery,  or 
any  other  immoral  practice,  and  shall  in 
furtherance  of  such  purpose  knowingly  in- 
duce or  cause  her  to  go  and  to  be  carried  or 
transported  as  a  passenger  in  interstate 
commerce  upon  the  line  or  route  of  any 
common  carrier  or  carriers,  shall  be  deemed 
guilty  of  a  felony,  and  on  conviction  thereof 
shall  be  punished  by  a  fine  of  not  more  than 
ten  thousand  dollars,  or  by  imprisonment 
for  a  term  not  exceeding  ten  years,  or  by 
both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court." 
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to  acts  of  "commercialized  vice,"  or  the  fur- 
nishing  or  procuring  of  transportation  of 
MTomen  for  debauchery,  prostitution,  or  im- 
moral practices  for  hire,  such  limited  pur- 
pose is  to  be  attributed  to  Congress  and 
engrafted  upon  the  act  in  view  of  the 
language  of  §  8  and  the  report  which  ac- 
companied the  law  upon  its  introduction 
into  and  subsequent  passage  by  the  House 
of  Representatives. 

In  this  connection,  it  may  be  observed 
that  while  the  title  of  an  act  cannot  over- 
come the  meaning  of  plain  and  unambigu- 
ous words  used  in  its  body  (United  States 
▼.  Fisher,  2  Craneh,  358,  386,  2  L.  ed.  304, 
313;  Goodlett  v.  Louisville  ft  N.  R.  Co.  122 
U.  S.  391,  408,  30  L.  ed.  1230,  1233,  7  Sup. 
Ct.  Rep.  1254;  Patterson  v.  The  Eudora, 
190  U.  S.  169,  172,  47  L.  ed.  1002,  1003. 
23  Sup.  Ct.  Rep.  821;  Cornell  v.  Coyne,  192 
U.  S.  418,  430,  48  L.  ed.  504,  509.  24  Sup. 
€t.  Rep.  383;  Lapina  v.  Williams,  232  U. 
S.  78,  92,  58  L.  ed.  615,  520,  34  Sup.  Ct. 
Rep.  196),  the  title  of  this  act  embraces 
the  regulation  of  interstate  commerce  ''by 
prohibiting  the  transportation  therein  for 
immoral  purposes  of  women  and  girls,  and 
for  other  purposes."  It  is  true  that  §  8 
of  the  act  provides  that  it  shall  be  known 
and  referred  to  as  the  "White  Slave  Traffic 
Act,"  and  the  report  accompanying  the  in- 
troduction of  the  same  into  the  House  of 
Representatives  set  forth  the  fact  that  a 
material  portion  of  the  legislation  suggest- 
ed was  to  meet  conditions  which  had  arisen 
in  the  past  few  years,  and  that  the  legisla- 
tion was  needed  to  put  a  stop  to  a  villain- 
ous interstate  and  international  traffic  in 
women  and  girls.  Still,  the  name  given  to 
an  act  by  way  of  designation  or  descrip- 
tion, or  the  report  which  aceompanies  it, 
cannot  change  the  plain  import  of  its 
words.  If  the  words  are  plain,  they  give 
meaning  to  the  act,  and  it  is  neither  the 
duty  nor  the  privilege  of  the  courts  to 
enter  speculative  6elds  in  seareh  of  a  dif- 
ferent meaning. 

Reports  to  Congress  accompanying  the 
introduction  of  proposed  laws  may  aid 
the  courts  in  reaching  the  true  meaning  of 
the  legislature  in  cases  of  doubtful  interpre- 
tation (Blake  v.  National  City  Bank,  23 
Wall.  307,  319,  23  L.  ed.  119,  120;  Bate 
Refrigerating  Co.  v.  Sulzberger,  157  U.  S. 
1,  42,  39  L.  ed.  601,  613,  15  Sup.  Ct.  Rep. 
608;  Chesapeake  &  P.  Teleph.  Co.  v.  Man- 
ning, 186  U.  S.  238,  246,  46  L.  ed.  1144, 
1147,  22  Sup.  Ct.  Rep.  881 ;  Binns  v.  United 
States,  194  U.  S.  486,  495,  48  L.  ed.  1087, 
1090,  24  Sup.  Ct.  Rep.  816).  But,  as  we 
have  already  said,  and  it  has  been  so  often 
affirmed  as  to  become  a  recognized  rule, 
when  words  are  free  from  doubt  they  must 
be  taken  as  the  Unal  expression  of  the  legis- 
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lative  intent,  and  are  not  to  be  added  to 
or  subtracted  from  by  considerations  drawn 
from  titles  or  designating  names  or  reports 
accompanying  their  introduction,  or  from 
any  extraneous  source.  In  other  words, 
the  language  being  plain,  and  not  leading 
to  absurd  or  wholly  impracticable  conse- 
quences, it  is  the  sole  evidence  of  the  ulti- 
mate legislative  intent.  See  Madcensii;  v. 
Hare,  239  U.  8.  299,  308,  60  L.  ed.  207, 
300,  36  Sup.  Ct.  Rep.  106. 

The  fact,  if  it  be  so,  that  the  act  as  it  is 
written  opens  the  door  to  blackmailing 
operations  upon  a  large  scale,  is  no  reason 
why  the  courts  should  refuse  to  enforce  it 
according  to  its  terms,  if  within  the  con- 
stitutional authority  of  Congress.  Such 
considerations  are  more  appropriately  ad- 
dressed to  the  legislative  branch  of  the  gov- 
ernment, which  alone  had  authority  to  en- 
act and  may,  if  it  sees  fit,  amend  the  law. 
Lake  County  v.  Rollins,  130  U.  S.  673,  32 
L  ed   1064,  9  Sup.  Ct.  Rep.  651. 

It  is  further  insisted  that  a  different 
construction  of  the  act  than  is  to  be 
gathered  from  reading  it  is  necessary  in 
order  to  save  it  from  constitutional  objec- 
tions, fatal  to  its  validity.  The  act  has  its 
constitutional  sanction  in  tlie  power  of 
Congress  over  interstate  commerce.  The 
broad  character  of  that  authority  was  de- 
clared once  for  all  in  the  judgment  pro- 
nounced by  this  court,  speaking  by  Chief 
Justice  Marshall,  in  Gibbons  v.  Ogden,  9 
Wheat.  1,  6  L.  ed  23,  and  has  since  been 
steadily  adhered  to  and  applied  to  a  variety 
of  new  conditions  as  they  have  arisen. 

It  may  be  conceded,  for  the  purpose  of 
the  argument,  that  Congress  has  no  power 
to  punish  one  who  travels  in  interstate 
commerce  merely  because  he  has  the  inten- 
tion of  committing  an  illegal  or  immoral 
act  at  the  conclusion  of  the  journey.  But 
this  act  is  not  concerned  with  such  in- 
stances. It  seeks  to  reach  and  punish  the 
movanent  in  interstate  commerce  of  women 
and  girls  with  a  view  to  the  accomplish- 
ment of  the  unlawful  purposes  proliibited. 

The  transportation  of  passengers  in  in- 
terstate commerce,  it  has  long  been  settled, 
is  within  the  regulatory  power  of  Congress, 
under  the  commerce  clause  of  the  Consti- 
tution, and  the  authority  of  Congress  to 
keep  the  cliannels  of  interstate  commerce 
free  from  immoral  and  injurious  uses  has 
been  frequently  sustained,  and  is  no  longer 
open  to  question. 

Moreover,  this  act  has  been  sustained 
against  objections  affecting  its  constitu* 
tionality  of  the  character  now  urged.  Hoke 
V.  United  States,  227  U.  S.  308,  57  L.  ed. 
523,  43  L.R.A.(N.S.)  906,  33  Sup.  Ct.  Rep. 
281,  Ann.  Cas.  1913E,  005;  Athanasaw  v. 
United   States,   227    U.   S.   326,   57   L.   ed. 
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528,  33  Sup.  Ct.  Rep.  285,  Ann.  Gas.  1913E, 
911;  Wilson  ▼.  United  States,  232  U.  S. 
563,  58  L.  ed.  728,  34  Sup.  Ct.  Rep.  347. 
In  the  Hoke  Case,  the  constitutional  objec- 
tions were  given  consideration  and  denied 
upon  grounds  fully  stated  in  the  opinion 
(pages  308  et  seq.).  It  is  true  that  the 
particular  case  arose  from  a  prosecution 
of  one  charged  with  transporting  a  woman 
for  the  purposes  of  prostitution  in  viola- 
tion of  the  act.  But,  holding  as  we  do, 
that  the  purposes  and  practices  for  which 
the  transportation  in  these  cases  was  pro- 
cured are  equally  within  the  denunciation 
of  the  act,  what  was  said  in  the  Hoke  Case 
as  to  the  power  of  Congress  over  the  sub- 
ject is  as  applicable  now  as  it  was  then. 

After  reviewing  the  Lottery  Case  (Cham- 
pion V.  Ames)  188  U.  S.  321,  357,  47  L. 
ed.  492,  501,  23  Sup.  Ct.  Rep.  321,  13  Am. 
Crim.  Rep.  561,  and  other  cases  in  this 
court  decided  since  the  decision  of  that 
case,  it  was  said  in  the  Hoke  Case  (page 
323): 

''The  principle  established  by  the  cases 
is  the  simple  one,  when  rid  of  confusing 
and  distracting  considerations,  that  Con- 
gress has  power  over  transportation  'among 
the  several  states;'  that  the  power  is  com- 
plete in  itself,  and  that  Congress,  as  an 
incident  to  it,  may  adopt  not  only  means 
necessary  but  convenient  to  its  exercise, 
and  the  means  may  have  the  quality  of 
police  regulations.  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  216,  29  L.  ed. 
158,  166,  1  Inters.  Com.  Rep.  382,  5  Sup. 
Ct.  Rep.  826;  Cooley,  Const.  Lim.  7th  ed. 
856.  We  have  no  hesitation,  therefore,  in 
pronouncing  the  act  of  June  25,  1910,  a 
legal  exercise  of  the  power  of  Congress." 

Notwithstanding  this  disposition  of  the 
questions  concerning  the  construction  and 
eonstitutionality  of  the  act,  certain  of  the 
questions  made  are  of  sufficient  gravity  to 
require  further  consideration. 

In  the  Diggs  Case,  after  referring  to  the 
fact  that  the  defendant  had  taken  the  stand 
in  his  own  behalf,  and  that  his  testimony 
differed  somewhat  from  that  of  the  girls 
who  had  testified  in  the  case,  and  instruct- 
ing the  jury  that  it  was  their  province 
to  ascertain  the  truth  of  the  matter,  the 
court  further  said:  "After  testifying  to 
the  relations  between  himself  and  Cami- 
netti  and  these  girls  down  to  the  Sunday 
night  on  which  the  evidence  of  the  govern- 
ment tends  to  show  the  trip  to  Reno  was 
taken,  he  stops  short  and  has  given  none  of 
the  details  or  incidents  of  that  trip  nor  any 
direct  statement  of  the  intent  or  purpose 
with  which  that  trip  was  taken,  contenting 
himself  by  merely  referring  to  it  as  hav- 
ing been  taken,  and  by  testifying  to  his 
state  of  mind  for  some  days  previous  to 
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the  taking  of  that  trip.  Now  this  was  the 
defendant's  privilege,  and,  being  a  defend- 
ant, he  could  not  be  required  to  say  more 
of  he  did  not  desire  to  do  so;  nor  could  he 
be  cross-examined  as  to  matters  not  cov- 
ered by  his  direct  testimony.  But  in  pass- 
ing upon  the  evidence  in  the  case  for  the 
purpose  of  finding  the  facts  you  have  a 
right  to  take  this  omission  of  the  defend- 
ant into  consideration.  A  defendant  is  not 
required  under  the  law  to  take  the  witness 
stand.  He  cannot  be  compelled  to  testify 
at  all,  and  if  he  fails  to  do  so,  no  inference 
unfavorable  to  him  may  be  drawn  from 
that  fact,  nor  is  the  prosecution  permitted 
in  that  case  to  comment  unfavorably  upon 
the  defendant's  silence;  but  where  a  de* 
fendant  elects  to  go  upon  the  witness  stand 
and  testify,  he  then  subjects  himself  to  the 
i  same  rule  as  that  applying  to  any  other 
witness,  and  if  he  has  failed  to  deny  or  ex- 
plain acts  of  an  incriminating  nature  that 
the  evidence  of  the  prosecution  tends  to  es- 
tablish against  him,  such  failure  may  not 
only  be  commented  upon,  but  may  be  con- 
sidered by  the  jury  with  all  the  other  cir- 
cumstances in  reaching  their  conclusion  as 
to  his  guilt  or  innocence;  since  it  is  a  le- 
gitimate inference  that  could  he  have 
truthfully  denied  or  explained  the  incrimi- 
nating evidence  against  him,  he  would  have 
done  so." 

This  instruction,  it  is  contended,  was 
error  in  that  it  permitted  the  jury  to  draw 
inferences  against  the  accused  from  failure 
to  explain  incriminating  circumstances 
when  it  was  within  his  power  to  do  soi, 
and  thus  operated  to  his  prejudice  and  vir- 
tually made  him  a  witness  against  himself, 
in  derogation  of  rights  secured  by  the  5th 
Amendment  to  the  Federal  Constitution. 

There  is  a  difference  of  opinion  expressed 
in  the  cases  upon  this  subject,  the  circuit 
court  of  appeals  in  the  eighth  circuit  hold- 
ing a  contrary  view,  as  also  did  the  circuit 
court  of  appeals  in  the  first  circuit.  See 
Balliet  v.  United  States,  64  C.  C.  A.  201, 
129  Fed.  689;  My  rick  v.  United  States,  134 
C.  C.  A.  619,  219  Fed.  1.  We  think  the 
better  reasoning  supports  the  view  sus- 
tained in  the  court  of  appeals  in  this  case, 
which  is  that  where  the  accused  takes  the 
stand  in  his  own  behalf  and  voluntarily 
testifies  for  himself  (Act  of  March  16,  1878, 
20  Stat,  at  L.  30,  chap.  37,  Comp.  Stat. 
1913,  §  1465),  he  may  not  stop  short  in 
his  testimony  by  omitting  and  failing  to 
explain  incriminating  circumstances  and 
events  already  in  evidence,  in  which  he 
participated  and  concerning  which  he  is 
fully  informed,  without  subjecting  his  si- 
lence to  the  inferences  to  be  naturally 
drawn  from  it. 

The  accused,  of  all  persons,  had  it  with- 
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in  his  power  to  meet,  by  bis  own  account 
of  tbe  facts,  tbe  incriminating  testimony 
of  the  girls.  When  he  took  the  witness 
stand  in  his  own  behalf  he  voluntarily  re- 
linquished his  privilege  of  silence,  and 
ought  not  to  be  heard  to  speak  alone  of 
ibose  things  deemed  to  be  for  his  interest, 
and  be  silent  where  he  or  his  counsel  re- 
garded it  for  his  interest  to  remain  so, 
without  the  fair  inference  which  would  nat- 
urally spring  from  his  speaking  only  of 
those  things  which  would  exculpate  him 
and  refraining  to  speak  upon  matters  with- 
in his  knowledge  which  might  incriminate 
him.  The  instruction  to  the  jury  concern- 
ing the  failure  of  the  accused  to  explain 
acts  of  an  incriminating  nature  which  the 
evidence  for  the  prosecution  tended  to  es- 
tablish against  him,  and  the  inference  to 
be  drawn  from  his  silence,  must  be  read  in 
connection  with  the  statement  made  in  this 
part  of  the  charge  which  clearly  shows  that 
the  court  was  speaking  with  reference  to 
the  defendant's  silence  as  to  the  trip  to 
Reno  with  the  girls  named  in  the  indict- 
ment, and  as  to  the  facts,  circumstances, 
and  intent  with  which  that  trip  was  taken; 
and  the  jury  was  told  that  it  had  a  right 
to  take  into  consideration  that  omission. 

The  court  did  not  put  upon  the  defendant 
the  burden  of  explaining  every  inculpatory 
fact  shown  or  claimed  to  be  established 
by  the  prosecution.  The  inference  was  to 
be  drawn  from  the  failure  of  the  accused 
to  meet  evidence  as  to  these  matters  with- 
in his  own  knowledge  and  as  to  events  in 
which  he  was  an  active  participant  and 
fully  able  to  speak  when  he  voluntarily 
took  the  stand  in  his  own  behaJf.  We  agree 
with  the  circuit  court  of  appeals  that  it 
was  the  privilege  of  the  trial  court  to  call 
the  attention  of  the  jury  in  such  manner 
as  it  did  to  this  omission  of  the  accused 
when  he  took  the  stand  in  his  own  behalf. 

See,  in  this  connection,  Brown  v.  Walker, 
161  U.  S.  591,  597,  40  L.  ed-  819,  821,  6 
Inters.  Com.  Hep.  369,  16  Sup.  Ct.  Rep. 
644;  Sawyer  v.  United  States,  202  U.  S. 
150,  165,  50  L.  ed.  972,  979,  26  Sup.  Ct 
Rep.  575,  6  Ann.  Cas.  269;  Powers  v. 
United  States,  22S  U.  S.  308,  314,  68  L. 
ed.  448,  462,  32  Sup.  Ct.  Rep.  281. 

It  is  urged  as  a  further  ground  of  re- 
versal of  the  judgments  below  that  the  trial 
court  did  not  instruct  the  jury  that  the 
testimony  of  the  two  girls  was  that  of  ac- 
complices, and  to  be  received  with  great 
caution  and  believed  only  when  corroborat- 
ed by  other  testimony  adduced  in  the  case. 
We  agree  with  the  circuit  court  of  appeals 
that  the  requests  in  the  form  made  should 
not  have  been  given.  In  Holmgren  v. 
United  States,  217  U.  S.  509,  54  L.  ed.  861, 
30  Sup.  Ct.  Rep.  588,  19  Ann.  Cas.  778, 
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this  court  refused  to  reverse  a  judgment 
for  failure 'to  give  an  instruction  of  this 
general  character,  while  saying  that  it  was 
the  better  practice  for  courts  to  caution 
juries  against  too  much  reliance  upon  the 
testimony  of  accomplices,  and  to  require 
corroborating  testimony  before  giving  cre- 
dence to  such  evidence.  While  this  is  so, 
there  is  no  absolute  rule  of  law  prevent- 
ing convictions  on  the  testimony  of  accom- 
plices if  juries  believe  them.  1  Bishop, 
Crim.  Proc  2d  ed.  |  1081,  and  cases  cited 
in  the  note. 

Much  is  said  about  the  character  of  the 
testimony  adduced  and  as  to  certain  facts 
tending  to  establish  the  guilt  or  Innocence 
of  the  accused.  This  court  does  not  weigh 
the  evidence  in  a  proceeding  of  this  char- 
acter,  and  it  is  enough  to  say  that  there 
was  substantial  testimony  tending  to  sup- 
port the  verdicts  rendered  in  the  trial 
courts.  Other  objections  are  urged  upon 
our  attention,  but  we  find  in  none  of  them 
a  sufficient  reason  for  reversing  the  judg- 
ments of  the  Circuit  Courts  of  Appeals  in 
these  cases. 

The  judgment  in  each  of  the  cases  is  af- 
finned. 

Mr.  Justice  McReynolds  took  no  part  in 
the  consideration  or  decision  of  these  cases. 

Mr.  Justice  McKenna,  dissenting: 
Undoubtedly,  in  the  investigation  of  the 
meaning  of  a  statute  we  resort  first  to  its 
words,  and,  when  clear,  they  are  decisive. 
The  principle  has  attractive  and  seemingly 
disposing  simplicity,  but  that  it  is  not 
easy  of  application,  or,  at  least,  encounters 
other  principles,  many  cases  demonstrate. 
The  words  of  a  statute  may  be  uncertain 
in  their  signification  or  in  their  applica- 
tion. If  the  words  be  ambiguous,  the  prob- 
lem they  present  is  to  be  resolved  by  their 
deiinition;  the  subject  matter  and  the  lexi- 
cons become  our  guides.  But  here,  even, 
we  are  not  exempt  from  putting  ourselves 
in  the  place  of  the  legislators.  If  the  words 
be  clear  in  meaning,  but  the  objects  to 
which  they  are  addressed  be  uncertain*,  the 
problem  then  is  to  determine  the  uncer- 
tainty. And  for  this  a  realization  of  con- 
ditions that  provoked  the  statute  must  in- 
form our  judgment.  Let  us  apply  these 
observations  to  the  present  ease. 

The  transportatioa  which  is  made  un- 
lawful is  of  a  woman  or  girl  "to  become  a 
prostitute  or  to  give  herself  up  to  debauch- 
ery, or  to  engage  in  any  other  immoral 
practice."  Our  present  concern  is  with  the 
words  "any  other  immoral  practice,"  which, 
it  is  asserted,  have  a  special  office.  The 
words  are  clear  enough  as  general  descrip- 
tions; they  fail  in  particular  designation; 
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they  are  class  words,  not  sp^ciflcations. 
Are  they  controlled  hy  those  which  precede 
them?  If  not,  they  are  broader  in  gener- 
alization and  include  those  that  precede 
them,  making  them  unnecessary  and  con- 
fusing. To  what  conclusion  would  this  lead 
us?  "Immoral"  is  a  very  comprehensive 
word.  It  means  a  dereliction  of  morals. 
In  such  sense  it  covers  every  form  of  vice, 
every  form  of  conduct  that  is  contrary  to 
good  order.  It  will  hardly  be  contended 
that  in  this  sweeping  sense  it  is  used  in  the 
statute.  But,  if  not  used  in  such  sense, 
to  what  is  it  limited  and  by  what  limited? 
If  it  be  admitted  that  it  is  limited  at  all, 
that  ends  the  imperative  effect  assigned  to 
it  in  the  opinion  of  the  court.  But  not  in- 
sisting quite  on  that,  we  ask  again.  By  what 
is  it  limited?  By  its  context,  necessarily, 
and  the  purpose  of  the  statute. 

For  the  context  I  must  refer  to  the  stat- 
ute; of  the  purpose  of  the  statute  Congress 
itself  has  given  us  illumination.  It  devotes 
a  section  to  the  declaration  that  the  "act 
shall  be  known  and  referred  to  as  the 
'White  Slave  Traffic  Act.'  "  And  its  promi- 
nence gives  it  prevalence  in  the  construc- 
tion of  the  statute.  It  cannot  be  pushed 
aside  or  subordinated  by  indefinite  words 
in  other  sentences,  limited  even  there  by 
the  context.  It  is  a  peremptory  rule  of 
construction  that  all  parts  of  a  statute 
must  be  take  into  account  in  ascertaining 
its  meaning,  and  it  cannot  be  said  that  §  S 
has  no  object.  Even  if  it  gives  only  a  title 
to  the  act,  it  has  especial  weight.  United 
States  v.  Union  P.  R.  Co.  91  U.  S.  72,  82, 
23  L.  ed.  224,  229.  But  it  gives  more  than 
a  title;  it  makes  distinctive  the  purpose 
of  the  statute.  The  designation  "white 
slave  traffic"  has  the  sufficiency  of  an  axiom. 
If  apprehended,  there  is  no  uncertainty  as 
to  the  conduct  it  describes.  It  is  eommcr- 
cialized  vice,  immoralities  having  a  merce- 
nary purpose,  and  this  is  confirmed  by  other 
circumstances. 

The  author  of  the  bill  was  Mr.  Mann, 
and  in  reporting  it  from  the  House  com- 
mittee on  interstate  and  foreign  commerce 
he  declared  for  the  committee  that  it  was 
not  the  purpose  of  the  bill  to  interfere  with 
or  usurp  in  any  way  the  police  power  of 
the  states,  and  further,  that  it  was  not  the 
intention  of  the  bill  to  regulate  prostitu- 
tion or  the  places  where  prostitution  or 
immorality  was  practised,  which  were  said 
to  be  matters  wholly  within  the  power  of 
the  states,  and  over  which  the  Federal 
government  had  no  jurisdiction.  And  fur- 
ther explaining  the  bill,  it  was  said  that 
the  sections  of  the  act  had  been  "so  drawn 
that  they  are  limited  to  the  eases  in  which 
tdiere  is  an  act  of  transportation  in  inter- 
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state  commerce  of  women  for  the  purposes 
of  prostitution.'*     And  again: 

"The  White  Slave  Trade.— A  material 
portion  of  the  legislation  suggested  and 
proposed  is  necessary  to  meet  conditiotas 
which  have  arisen  within  the  past  few 
years.  The  legislation  is  needed  to  put 
a  stop  to  a  villainous  interstate  and  inter- 
national traffic  in  women  and  girls.  The 
legislation  is  not  needed  or  intended  as  an 
aid  to  the  states  in  the  exercise  of  their 
police  powers  in  the  suppression  or  regula- 
tion of  immorality  in  general.  It  does  not 
attempt  to  regulate  the  practice  of  volun- 
tary prostitution,  but  aims  solely  to  pre- 
vent panderers  and  procurers  from  compel- 
ling thousands  of  women  and  girls  against 
their  will  and  desire  to  enter  and  continue 
in  a  life  of  prostitution.*'  Cong.  Rec.  vol. 
50,  pp.  3368,  3370. 

In  other  words,  it  is  vice  as  a  business 
at  which  the  law  is  directed,  using  interstate 
commerce  as  a  facility  to  procure  or  distrib- 
ute its  victims. 

In  1912  the  ^ense  of  the  Department  of 
Justice  was  taken  of  the  act  in  a  case 
where  a  woman  of  twenty-four  years  went 
from  Illinois,  where  she  lived,  to  Minne- 
sota, at  the  solicitation  and  expense  of  a 
man.  She  was  there  met  by  him  and  en- 
gaged with  him  in  immoral  practices  like 
those  for  which  petitioners  were  convicted. 
The  assistant  district  attorney  forwarded 
her  statement  to  the  Attorney  General, 
with  the  comment  that  the  element  of 
traffic  was  absent  from  the  transaction  and 
that  therefore,  in  his  opinion,  it  was  not 
"within  the  spirit  and  intent  of  the  Mann 
Act."«  Replying,  the  Attorney  General  ex- 
pressed his  concurrence  in  the  view  of  his 
subordinate.* 

S'^Carefui  consideration  of  the  facts  and 
circumstances  as  related  by  Miss  Fox  fails 
to  convince  me  that  her  case  came  within 
the  spirit  and  intent  of  the  Mann  act.  The 
element  of  traffic  is  entirely  absent  from 
this  transaction.  It  is  not  a  case  of  .prosti- 
tution or  debauchery  and  the  general  words 
'or  other  immoral  practice'  should  be  quali- 
fied by  the  particular  preceding  words  and 
be  read  in  the  light  of  the  rule  of  ejusdem 
generis.  This  view  of  the  statute  is  the 
more  reasonable  when  considered  in  connec- 
tion with  §  8,  where  Congress  employs  the 
terms  'slave'  and  'traffic'  as  indicative  of 
its  purpose  to  suppress  certain  forms  of 
abominable  practice  connected  with  the 
degradation  of  women  for  gain." 

S"I  agree  with  your  conclusion  that  the 
facts  and  circumstances  set  forth  in  your 
letter  and  its  inclosure  do  not  brins  the 
matter  within  the  true  intent  of  the  White 
Slave  Traffic  Act,  and  that  no  prosecution 
against  Edwards  should  be  instituted  in 
the  Federal  courts  unless  other  and  differ- 
ent facts  are  presented  to  you.' 
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Of  course,  neither  th*  declaratiioiis  of  the 
report  of  the  committee  on  interstate  com* 
merce  of  the  House  nor  the  opinion  of  the 
Attorney  General  are  conclusive  of  the 
mcAning  of  the  law,  hut  they  are  highly 
persuasive.  The  opinion  was  by  one  skilled 
in  the  rules  and  methods  employed  in  the 
interpretation  or  construction  of  laws,  and 
informed^  hesides,  of  the  conditions  to 
whifih  the  act  was  addressed.  The  report 
waa  by  the  committee  charged  with  the 
dutv  of  investigating  the  necessity  of  the 
act,  and  to  inform  the  House  of  the  results 
of  that  investigation,  both  of  evil  and  rem- 
edy. The  report  of  the  committee  has> 
therefore!  9^  higher  quality  than  debates  on 
the  floor  of  the  House.  Ihe  representations 
of  the  latter  may  indeed  be  ascribed  to  the 
exaggerations  of  advocacy  or  opposition. 
The  report  of  a  committee  is  the  execution 
of  a  du<9  and  has  the  sanction  of  duty. 
There  is  a  presumption,  therefore,  that  the 
measure  it  recommends  has  the  purpose  it 
declares  and  will  accomplish  it  as  declared. 

This  being  the  purpose,  the  words  of  the 
statute  should  be  construed  to  execute  it, 
and  they  may  be  so  construed  even  if  their 
literal  meaning  be  otherwise.  In  church 
of  the  Holy  Trinity  v.  United  States,  148 
U.  S.  457,  36  I*  ed.  226,  12  Sup.  Ct.  Rep. 
oil,  there  came  to  this  court  for  construc- 
tion an  act  of  Congress  which  made  it  un- 
lawful for  anyone  in  any  of  the  United 
States  "to  prepay  the  transportation,  or  in 
any  way  assist  or  encourage  the  importa- 
tion or  migration  of  any  alien  or  aliens, 
any  foreigner  or  foreigners,  into  the  United 
States  .  .  .  under  contract  or  agree- 
ment •  .  •  to  perform  labor  or  service 
of  any  kind  [italics  mine]  in  the  United 
States,  its  territories  or  the  District  of 
Columbia.'*  The  Trinity  Church  made  a 
contract  with  one  £.  W.  Warren,  a  resi- 
dent of  England,  to  remove  to  the  city  of 
New  York  and  enter  its  service  as  rector 
and  pastor.  The  church  was  proceeded 
against  under  the  act  and  tKe  circuit  court 
held  that  it  applied,  and  rendered  judg- 
ment accordingly.    36  Fed.  303. 

It  will  be  observed  that  the  language  of 
the  statute  is  very  comprehensive,— fully 
as  much  so  as  the  language  of  the  act  under 
review, — having  no  limitation  whatever 
from  the  context;  and  the  circuit  court,  in 
eubmission  to  what  the  court  considered  its 
imperative  quality,  rendered  judgment 
against  the  church.  This  court  reversed 
the  Judgment,  and,  in  an  elaborate  opinion 
by  Mr.  Justice  Brewer,  declared  thi^  '*it 
is  a  familiar  rule  that  a  thing  may  be 
within  the  letter  of  the  statute  and  yet  not 
within  the  statute,  because  not  within  its 
spirit  nor  within  the  intention  of  its  mak- 
ers.'' And  the  learned  justice  further  said: 
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''This  has  been  often  asserted,  and  the  re- 
ports are  full  of  cases  illustrating  its  ap- 
plication." 

It  is  hardly  necessary  to  say  that  the  ap- 
plication of  the  rule  does  not  depend  upon 
the  objects  of  the  legislation,  to  be  applied 
or  not  applied  as  it  may  exclude  or  include 
good  things  or  bad  things.  Its  principle 
is  the  simple  one  that  the  words  of  a  stat- 
ute will  be  extended  or  restricted  to  execute 
its  purpose. 

Another  pertinent  illustration  of  the  rule 
is  Reiche  v.  Smytfae,  13  Wall.  162,  20  L. 
ed.  566,  in  which  the  court  declared  that 
if  at  times  it  was  its  duty  to  regard  the 
words  of  a  statute,  at  times  it  was  also  its 
duty  to  disregard  them,  limit  or  extend 
them,  in  order  to  execute  the  purpose  of 
the  statute.  And  applying  the  principle, 
it  decided  that  in  a  tariff  act  the  provision 
that  a  duty .  should  be  imposed  on  horses, 
etc.,  and  other  livs  animals  imported  from 
foreign  countries  should  not  include  eanary 
birds,  ignoring  the  classification  of  nature. 
And  so  again  in  Silver  v.  Ladd,  7  Wall.  219, 
19  L.  ed.  138,  where  the  benefit  of  the  Oregon 
Donation  Act  was  extended  by  making  tiie 
words  "single  man"  used  in  the  statute 
mean  an  unmarried  woman,  disregarding  a 
difference  of  genders  clearly  expressed  in 
the  law. 

The  rule  that  these  cases  illustrate  is  a 
valuable  one  and  in  varying  degrees  has 
daily  practice.  It  not  only  rescues  legis- 
lation from  absurdity  (so  far  the  opinion 
of  the  court  admits  its  application),  but  it 
often  rescues  it  from  invalidity, — a  useful 
result  in  our  dual  form  of  governments  and 
conflicting  jurisdictions.  It  is  the  dictate 
of  common  sense.  Language,  even  when 
most  masterfully  used,  may  miss  sufficiency 
and  give  room  for  dispute.  Is  it  a  wonder, 
therefore,  that  when  used  in  the  haste  of 
legislation,  in  view  of  conditions  perhaps 
only  partly  seen  or  not  seen  at  all,  the 
consequences,  it  may  be,  beyond  present 
foresight,  it  often  becomes  necessary  to  ap- 
ply the  rule?  And  it  is  a  rule  of  prudence 
and  highest  sense.  It  rescues  from  crudi- 
ties, excesses,  and  deficiencies,  making  leg- 
islation adeqiiate  to  its  special  purpose, 
rendering  unnecessary  repeated  qualifica- 
tions, and  leaving  the  simple  and  best  ex- 
position of  a  law  the  mischief  It  was  in- 
tended to  redress.  Nor  is  this  judicial 
legislation.  It  is  seeking  and  enforcing  the 
true  sense  of  a  law  notwithstanding  its  im- 
perfection or  generality  of  expression. 

There  is  much  in  the  present  case  to 
tempt  to  a  violation  of  the  rule.  Any  meas- 
ure that  protects  the  purity  of  women  from 
assault  or  enticement  to  degradation  finds 
an  instant  advocate  in  our  best  emotions; 
but  the  judicial  function  cannot  yield  to 
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emotion — it  must,  with  poise  of  mind,  con- 
sider and  decide.  It  should  not  shut  its 
e.ye&  to  the  facts  of  the  world  and  assume 
not  to  know  what  everybody  else  knows. 
And  everybody  knows  that  there  is  a  differ- 
ence between  the  occasional  immoralities  of 
men  and  women  and  that  systematized  and 
mercenary  immorality  epitomized  in  the 
statute's  graphic  phrase  "white  slave  traf- 
fic." And  it  was  such  immorality  that  was 
in  the  legislative  mind,  and  not  the  other. 
The  other  is  occasional,  not  habitual, — in- 
conspicuous,— does  not  offensively  obtrude 
upon  public  notice.  Interstate  commerce  is 
not  its  instrument  as  it  is  of  the  other,  nor 
is  prostitution  its  object  or  its  end.  It 
may,  indeed,  in  instances,  find  a  convenience 
in  crossing  state  lines,  but  this  is  its  ac- 
cident, not  its  aid. 

There  is  danger  in  extending  a  statute 
beyond  its  purpose,  even  if  justified  by  a 
strict  adherence  to  its  words.  The  pur- 
pose is  studied,  all  effects  measured,  not 
left  at  random, — one  evil  practice  prevent- 
ed, opportunity  given  to  another.  The 
present  case  warns  against  ascribing  such 
improvidence  to  the  statute  under  review. 
Blackmailers  of  both  sexes  have  arisen, 
using  the  terrors  .of  the  construction  now 
sanctioned  by  this  court  as  a  help— indeed, 
the  means — ^for  their  brigandage.  The  re< 
suit  is  grave  and  should  give  us  pause.  It 
certainly  will  not  be  denied  that  legal  au- 
thority justifies  the  rejection  of  a  construc- 


tion '  which  leads  to  mischievous  conse- 
quences, if  the  statute  be  susceptible  of 
another  construction. 

United  SUtes  v.  Bitty,  206  U.  S.  393,  62 
L.  ed.  543,  28  Sup.  Ct.  Rep.  396,  is  not  in 
opposition.  The  statute  passed  upon  was  a 
prohibition  against  the  importation  of  alien 
women  or  girls, — a  statute,  therefore,  of 
broader  purposie  than  the  one  under  review. 
Besides,  the  statute  finally  passed  upon 
waA  an  amendment  to  a  prior  statute,  and 
the  words  construed  were  an  addition  to 
the  prior  statute,  and  necessarily,  there- 
fore, had  an  added  effect.  The  first  statute 
prohibited  the  importation  of  any  alien 
woman  or  girl  into  the  United  States  for 
the  purpose  of  proatituiion  [italics  mine]. 
The  second  statute  repeated  the  words  and 
added  "or  for  any  other  immoral  purpose" 
Necessarily  there  was  an  enlargement  of 
purpose,  and  besides,  the  act  wadT  directed 
against  the  importation  of  foreign  corrup- 
tion, and  was  construed  accordingly.  The 
case,  therefore,  does  not  contradict  the  rule; 
it  is  an  example  of  it. 

For  these  reasons  I  dissent  from  the 
opinion  and  judgment  of  the  court,  express- 
ing no  opinion  of  the  other  propositions  ia 
the  cases. 

I  am  authorised  to  say  that  the  Chtsp 
Justice  and  Mr.  Justice, Clarke  concur  in 
this  dissent.  *^ 
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HARRY  T.  HALL,  Superintendent  of  Banks 
and  Banking  of  the  State  of  Ohio,  Appt., 

V. 

GEIGER- JONES  COMPANY.     ( No.  438. ) 


SAME,  Appt., 

V. 

DON  C.  COULTRAP.     (No.  439.) 


SAME,  Appt., 

V. 

WILLIAM  R.  ROSE  et  al.     (No.  440.) 

(242  U.  S.  539,  61  L.  ed.  460,  37  Sup.  Gt. 

Rep.  217.) 

License  *-  for  dealing  in  stocks. 

1.  Dealing  in  corporate  or  quasi  corporate 
securities  without  first  securing  a  license 
from  a  specified  state  official,  obtainable 
only  upon  an  application  setting  out  certain 
information  respecting  the  applicant's  busi- 
ness, with  references  establishing  good  re- 
pute, may  be  forbidden  by  a  state,  in  the 
exercise  of  its  police  power,  notwithstand- 

Note.  — i  As  to  constitutionality   of   Blue 
Sky    Laws,    see   annotation   following   this 
case,  post,  524. 
L.R.A.1917F. 


ing  the  declarations  of  U.  6.  Const.  14th 
Amendment,  that  nc^  person  shall  be  de- 
prived of  his  life,  liberty,  or  property  with- 
out due  process  of  law,  or  denied  the  equal 
protection  of  the  laws. 

For  other  cases j  see  Constitutional  Load^  IL 
c,  J,  in  Dig.  1^52  N.  8. 

Legislature  ^^   delegation   of  power  -• 
validity. 

2.  Arbitral^  power  is  not  unconstitution- 
ally conferred  upon  the  state  superintendent 
of  banks  and  banking  by  a  statute  which 
requires  that  official,  as  a  condition  of 
granting  the  license  that  such  statute  makes 
a  condition  precedent  to  dealing  in  corporate 
or  quasi  corporate  securities,  to  be  satis- 
fied in  the  good  repute  in  business  of  tho 
applicant  and  its  selling  agents,  and  em- 
powers him  to  revoke  the  license  or  to  re- 
fuse to  renew  it  upon  ascertaining  that  the 
licensee  "is  of  bad  business  repute,  has  vio- 
lated any  provision  of  the  act,  or  has  en- 
gaged, or  is  about  to  engage,  under  favor 
of  such  license,  in  illegitimate  business  or 
fraudulent  transactions,'*  since  there  is  a 
presimiption  against  wanton  action  on  his 
part,  and  the  statute  also  affords  judicial 
review  of  his  action  in  cases  where  there 
may  be  a  dispute  of  fact. 
For  other  cases,  see  Constitutional  Law,  L 
^d,  4,  ♦«  Dig.  i-5«  N.  S, 
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BtKtaim  ^  ^rtM  may  qnestlom  cMUtttn- 
UoitAlUy. 

3.  Dealers  im  corporate  securitiea  cannot 
successfully  lu^ge  against  the  validity  of  a 
statute  making  a  license  a  condition  prece- 
dent to  dealing  in  corporate  or  ^qnaBi  cor- 
porate securities,  that,  while  the  'statute  in 
form  prohibits  sales,  it  at  the  same  time 
necesearUy  yvevents  purchasea,  and  thereby 
shields  estttemplatiBg  purchasers  from  the 
loss  of  property  by  the  exeneise  of  their 
own  defectine  judgment,  and  (puts  them,  as 
well  as  the  ^sellers,  under  guardianship. 
For' other  «B8e«,  see  BtatuttA^  I.  c,  1,  in  Dig. 

Constitutional  law  —  license  to  deal  in 
bonds  -«  discrf  minatloB. 

4.  Ike  «qual  protection  of  the  laws  is  not 
denied;  %y  uft  statute  forbldd^ing  dealing  in 
corp««te«)r  quasi  corporate  secitrities  with- 
out a  fioense,  by  reason  ol  i^e  iact  that  the 
8tataii«  'iliacriminates  between  cases  where 
more  «r  lees  than  60  per  cent  of  an  issue 
of  bonds  Is  included  in  a  sale  to  one  person; 
between   securities   which   have   and   those 
wh!<^  Inme  not  been  authorised  by  the  State 
PuMie  Service  Commissioai  lietween  eecuri- 
ties  issued  by  certain  colorations  organ- 
ised ondar  the  state  laws  isnd  those  which 
are  not;   between  an  owner  who  sells  his 
securities  in  a  single  transaction  and  one 
who  dispsses  of  them  in  successive  trans- 
actions; iMtween  a  bank  or  trust  company 
that  sells  at  a  commission  et  not  more  than 
2  per  cent  :and  one  which  sells  at  a  higher 
commissiMi;  between  secuiitaes  which  have 
and  those  which  have  not  heen  published  in 
regular  nwrket  reports;  between  single  Bales 
of  $5,000  sr  more  and  smaller  transactions; 
between  seGurities  upon  which  there  has  and 
has  not  been  a  default  as  to  principal  or 
interest;  between  cases  where  the  informa- 
tion  required  is  or  is  not  contained  in  a 
standatd  aipgnroved  manual;  iMtween  cases 
in  which  the  vendor  proposes  to  sell  securi- 
ties for  whieh'he  has  and  tiMise  for  which 
he  has  not  P^id  00  per  cent  of  his  selling 
price;   and  discriminates  against  securities 
when  any  part  of  the  proceeds  is  to  be  ap- 
plied in  payment  for  patents,  services,  good 
will,  or  for  property  outside  of  the  state; 
against    securities    issued    bV  taxing    sub- 
divisions of  other  states:  against  seeul-ities 
which  have  not  from  time  to  time  for  ^slic 
months  been  published  in  the  regular  mar- 
ket reports,  or  the  news  columns  of  a  daily 
newspaper    of    general    circulation    in    the 
state;  and  discriminates  where  the  securities 
are  or  are  not  of  manufacturing  or  trans- 
portation companies  in  the  hands  of  bona 
hde  purchasers  on  a  specified  date  if  such 
companies   were  on   that   date   and  at  the 
time  ol  sale  going  concerns;  where  the  dis- 
posal is  or  is  not  made  for  a  commission 
of  less  than  1  per  cent  by  a  licensee  who  is 
a  member  of  a  stock  exchange  and  w1^  is 
conducting  an  established  and  lawful  busi- 
ness in  the  state,  regularly  open  for  public 
patronage;   where  the  securities  are  or  are 
not  those  of  a  common  carrier,  or  of  a  com- 
pany organized  under  the  state  laws  and. 
engaged  principally  in  the  business  of  manu- 
L.R.A.1917F. 


flu!tturing»  tranflportation,  etc^  and  the 
whole  or  a  part  of  the  property  upon  which 
securities  are  based  is  located  within  the 
state;  and  provides  for  such  delays  in  the 
issue  of  a  license  and  in  the  subsequent  con- 
duct of  business  thereunder  as  to  hinder 
substantially,  and  in  many  cases  to  prevent, 
sales. 

For  other  eoMes,  see  ConaHiutumai  Law,  II. 
<K  ^,  •,  «»  Dig.  1-52  N.  8. 

Commerce  ^^    interstate   »   power     oC 
state. 

5.  Congressional  inaction  leaves  the  state 
free  to  impose  such  an  indirect  or  incidental 
burden  upon  interstate  commerce  as  may 
result  from  the  provisions  of  a  statute  for- 
bidding dealers  from  disposing  or  offering 
to  dispose  of  corporate  or  quasi  corporate 
seoarities  "within  the  state*^  without  first 
having  obtained  a  license  from  a  specified 
state  official. 
For  other  oases,  see  Commerce,  IV,ii,in  Dig^ 

1-52  N.  8, 

(McReynolds,  J.,  dissents.) 
(January  22,  1917.) 

APP£ALS  by  the  superintendent  ol  banks 
from  decrees  of  the  District  Csurt  of 
the  United  States  for  the  Southern  District 
of  Ohio  enjoining  the  enforcement  of  the 
so-called  Blue  Sky  Law  of  that  state.  Rt- 
versed.  i 

Statement  by  Mr.  Justice  McKenBas 

These  cases  were  heard  together  in  the 
district  court  and  there  disposed  ol  in  one 
i^inion.  They  were  argued  and  submitted 
together  here.  The  bills  of  complaint  at- 
tacked from  different  angles  the  so-called 
Blue  Sky  Law  ol  the  state  of  Ohie^  which 
provides: 

''Sec.  6373-1.  Exc^t  as  otherwise  pro- 
vided in  this  act,  no  dealer  shall,  within 
this  state,  dispose  or  offer  to  diapoee  of  any 
stock,  stock  certificates,  bonds,  debentures^ 
collateral  trust  certificates  or  other  similar 
instruments  (all  hereinafter  termed  'securi- 
ties') evidencing  title  to  or  interest  in 
property,  issued  or  executed  by  any  private 
or  quasi  public  corporation,  copartnership 
or  association  (except  corporations  not  for 
profit),  or  by  any  taxing  subdivision  ol  an^ 
other  state,  territory,  province  or  foreign 
government,  without  first  being  licensed  so 
to  do  as  hereinafter  provided." 

"Sec.  6373-2.  ...  The  term  'dealer,*^ 
as  used  in  this  act  shall  be  deemed  to  in- 
clude any  person  or  company,  except  na- 
tional banks,  disposing  or  offering  to  die* 
pose,  of  any  such  security,  through  agents 
or  otherwise,  and  any  company  engaged  in 
the  marketing  or  flotation  of  its  own  securi- 
ties either  directly  or  through  agents  or 
underwriters  or  any  stock  promotion  scheme 
whatsoever,  except: 
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"(a)  An  owner,  not  the  issuer  of  the 
security,  who  disposes  of  his  own  property, 
for  his  own  account;  when  such  disposal  is 
not  made  in  the  course  of  repeated  and 
successive  transactions  of  a  similar  char- 
acter by  *such  owner;  or  a  natural  person, 
other  than  the  underwriter  of  the  security, 
who  is  a  bona  fide  owner  of  the  security 
and  disposes  of  his  own  property  for  his 
own  account;     .     .     . 

"As  used  in  this  act,  the  term  ^company' 
shall  include  any  corporation,  copartnership 
or  association,  incorporated  or  unincorpo- 
rated, and  whenever  and  wherever  organ- 
ized;    .     .     ,"  [Laws  1914,  p.  110.] 

The  Geiger-Jones  Company  is  an  Ohio 
corporation,  licensed  to  do  the  business  of 
buying  and  selling  investment  securities, 
and  of  buying  and  selling  the  stocks  and 
bonds  of  industrial  corporations.  It  has  a 
regularly  established  clientage,  it  alleges,  of 
about  eleven  thousand  persons  residing  in 
the  state  of  Ohio  and  other  states,  and  has 
sold,  and  there  are  now  outstanding  in  the 
hands  of  persons  to  whom  it  has  sold,  se- 
curities of  about  twenty  to  twenty-five  mil- 
lion dollars,  par  value,  and  has  stockholders 
in  Ohio  and  other  states.  That  tlie  securi- 
ties above  referred  to  consist  of  securities 
of  over  twenty  corporations  of  Ohio  and 
other  states  and  foreign  countries.  That  it 
is  still  selling  such  securities,  and  is  and 
has  been  engaged  in  intrastate,  interstate, 
and  foreign  commerce. 

The  appellee,  Don  0.  Coultrap,  in  No.  439, 
repeats  the  allegations  made  by  Geiger- 
Jones  Company,  with  enumeration  of  some 
of  the  companies  in  whose  stocks  and  securi- 
ties that  corporation  is  engaged  in  dealing 
and  alleges  that  he  is  the  owner  and  holder 
of  its  stocks  and  of  the  stocks  of  other 
companies,  and  is  engaged  in  buying  and 
selling  and  offering  to  sell  such  stocks  in 
the  state  of  Ohio  and  in  the  state  of  Penn- 
sylvania, and  in  the  course  of  such  trans- 
actions travels  back  and  forth  between  those 
states  and  conducts  a  correspondence  from 
Pennsylvania  to  Ohio,  and  receives  certifi- 
cates evidencing  the  ownership  of  stock 
from  the  state  of  Ohio,  and  sends  them  from 
Pennsylvania  to  Ohio. 

William  R.  Rose,  one  of  the  appellees  in 
No,  440,  alleges  himself  to  be  a  citizen  of 
Ohio  and  engaged  in  that  state  in  the  busi- 
ness of  buying  and  selling  investment  se- 
curities, and  particularly  the  stocks  and 
bonds  of  industrial  corporations,  and  that 
he  has  built  up  and  maintained  a  large  and 
profitable  business  and  an  enviable  reputa- 
tion. 

The  RiChard  Auto  Manufacturing  Com- 
pany, the  other  appellee,  is  a  corporation 
of  West  Virginia,  but  has  its  principal  place 
of  business  in  Cleveland,  Ohio,  and  has  a 
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contract  to  manufacture  and  is  -  ready  to 

manufacture  automobiles  under  eertain  pat- 
ents obtained  by  Francois  RiChard  as  soon 
as  and  not  until  the  stock  of  the  company 
can  be  put  upon  the  market  and  a  sufficient 
amoimt  realized  therefrom  for  such  pur- 
poses. 

That  on  September  26,  1914,  and  prior 
thereto,  Rose  was  actively  engaged  in  buy- 
ing and  selling  stocks  and  bonds  of  indus- 
trial corporations  and  investment  securities 
in  general,  and  particularly  the  stock  ol  the 
RiChard  Auto  Manufacturing  Company,  of 
which  company  he  was  the  secretary,  and 
for  which  business  he  had  unusual  aptitude 
and  was  able  to  prosecute  more  successfully 
**than  any  other  man  whose  services  were 
available  to  said  corporation." 

That  on  September  26th  he  was  arrested 
upon  an  affidavit  filed  by  one  H.  ,R.  Young, 
a  subordinate  and  deputy  of  the  siate  super- 
intendent of  banks  and  banking  for  the 
state  of  Ohio,  under  whose  immediate  di- 
rection and  control  he  was  then  acting. 
Rose,  upon  being  taken  before  a  magistrate, 
waived  examination  and  was  ''bound  over 
to  the  grand  jury"  of  Cuyahoga  county, 
which  jury  subsequently  returned  an  indict- 
ment against  him  for  violation  of  the  law. 

The  grievance  alleged  in  Xos.  438  and 
439  is  that,  under  the  laws  of  the  state, 
the  attorney  general  is  threatening  to  give 
an  opinion  to  Hall,  the  superintendent  of 
banks  and  banking,  that  the  law  is  valid, 
and  that  it  is  the  duty  of  Hall  to  cancel 
appellees'  license,  and  that  this  will  result 
in  irreparable  injury  to  appellees  and  to 
their  security  holders  from  the  publicity 
they  will  obtain.  And  it  is  apprehended 
that  Hall  will  act  on  such  advice,  believing 
that  he  is  bound  by  the  opinion  of  tiie  at- 
torney general. 

The  statute  is  attached  to  the  bills,  and 
is  asserted  to  be  unconstitutional,  invalid, 
and  void,  and  the  particulars  are  enumerat- 
ed to  be  tha^  it  will  deprive  appellees  of 
their  property  without  due  process  of  law, 
deny  them  the  equal  protection  of  the  laws, 
impose  burdens  on  interstate  commerce,  con- 
fer executive  powers,  delegate  such  powers 
and  legislative  powers,  in  violation  of  the 
Constitution  of  Ohio.  Appellees  consider 
themselves  remediless  except  in  equity,  and 
pray  injunctions  interlocutory  and  perma- 
nent. 

The  complaint  of  Rose  and  the  auto  com- 
pany is  that  Hall,  superintendent  of  banks 
and  banking,  is  actively  engaged  in  the 
prosecution  of  the  proceedings  against  Rose, 
and  has,  together  with  the  prosecuting  at- 
torney, interfered  with,  interrupted,  and 
completely  prevented  Rose  from  carrying 
/>n  his  business  in  the  state  of  Ohio,  and 
'  e^eciaily  in  attempting  upon  his  part  to 
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dispose  of  and  sell  the  stock  of  the  auto 
company,  and  that  the  prosecuting  attor- 
ney and  the  slieriff  of  Cuyahoga  county,  un- 
less restrained,  will  assist  and  actively  co- 
operate with  Hall,  to  the  great  and  irrep- 
arable injury  of  both  Rose  and  the  auto 
company. 

The  charge  is  amplified  by  details  which 
it  is  imnecessary  to  give,  and  the  law  is 
eh&rged  to  be  unconstitutional  in  the  sane 
particulars  as  those  enumerated  by  the 
Geiger-Jones  Company. 

Injunctions  temporaxy  and  perpetual  are 
prayed. 

The  district  court  in  the  Geiger-Jones 
Case  considered  that  it  was  without  power 
to  enjoin  the  attorney  general,  but  de- 
cided that  it  could  and  should,  under  the 
charges  of  the  bill,  restrain  HaU  from 
further  action  under  the  law,  the  retitraint 
to  continue  until  the  hearing  and  determi- 
nation of  the  applications  of  the  respective 
complainants  for  interlocutory  injunctions. 

The  applications  subsequently  eame  to  be 
heard  before  three  judges,  and  Hall  and  all 
of  his  employees  and  subordinates  were  en- 
joined from  attempting  to  enforce  the  pro- 
visions of  the  law.  There  was  an  exception 
in  No.  440,  aa  follows:  ".  .  .  except 
such  proceedings  as  may  be  deemed  proper 
in  any  criminal  action  pending  against  said 
complainants  or  either  of  them  when  the 
complaint  in  thiflt^  cause  was  filed."  The 
injunctions  in  all  the  cases  were  to  con- 
tinue until  final  decision  or  further  order 
of  the  court.  The  court  declared  the  law 
to  be  obnoxious  to  all  of  the  charges  made 
by  the  respective  complainants  against  it. 
230  Fed.  233. 

Mr.  Edward  C.  Turner,  Attorney  Gen- 
eral <A  Ohio,  for  appellant: 

A  foreign  corporation  whieh  has  not  com- 
plied or  attempted  to  comply  with  the  laws 
ol  Ohio  regulating  its  admission  to  do  busi- 
ness cannot  question  the  vsMidity  of  a  law 
regulating  the  conduct  of  a  particular  bntfi- 
ncss. 

Brodnax  v.  Missouri,  219  U.  8.  285-293, 
56  L.  ed.  219-224,  31  8up.  Ct.  Rep.  238; 
District  of  Coliunbia  v.  Brooke,  214  U.  S. 
138-162,  63  L.  ed.  941-946,  29  Sup.  Ct.  Hep. 
.560;  National  Mercantile  Go.  v.  Wateon, 
216  Fed.  929;  New  York  ex  rel.  Hatch  v. 
Reardon,  204  U.  S.  162-160,  61  L.  ed.  416- 
422,  27  Sup.  Ct.  Rep.  188,  9  Ann.  Cas.  736; 
Standard  Stock  Food  Co.  v.  Wright,  225 
U.  S.  640-550,  66  L.  ed.  1197-1201,  3?  Sup. 
Ct.  Rep,  784.  V 

The  Geiger-Jones  Company  was  not  en- 
gaged in  interstate  commerce. 

New  York  ex  rel.  Hatch  v.  Reardon,  204 
U.  S.  162-161,  51  L.  ed.  415-422,  27  Sup. 
Ct.  Rep.  188,  9  Ann.  Cas.  736;  New  York 
L.R.A.1917F. 


L.  Ins.  Go.  ▼.  Deer  Lodge  County,  231  U. 
S.  495,  509,  68  L.  ed.  332,  338,  84  Sup.  Ct. 
Rep.  167. 

One  who  would  strike  down  a  statute  as 
violative  of  the  Federal  Constitution  must 
bring  himself  by  proper  averments  and 
showing  within  the  class  as  to  whom  the 
aet  thus  attacsked  is  unconstitutional.  V 

Standard  Stock  Food  Co.  v.  Wright,  226 
U.  S.  540-560,  56  L.  ed.  1197-1201,  32  Sup. 
Ct.  Rep.  784;  District  of  Columbia  v. 
Brooke,  214  U.  8.  138-162,  53  L.  ed.  941- 
946,  29  Sup.  Ct.  Rep.  560;  New  York  ex 
rel.  Hatch  v.  Reardon,  204  U.  S.  152-160, 
51  L.  ed.  415-422,  27  Sup.  Ct.  Rep.  188,  9 
Ann.  Cas.  736. 

Blue  Sky  Laws  are  valid. 

Mechanics  Bldg.  &  L.  Asso.  ▼.  Coffman, 
110  Ark.  269,  162  S.  W.  1090;  Ex  parte 
Taylor,  68  Fla.  61,  66  So.  292;  State  t. 
Agey,  171  N.  C.  881,  88  S.  K  726;  Standard 
Home  Co.  v.  Davis,  217  Fed.  904. 

The  legislature  has  power  to  regulate  sale 
of  corporate  stocks. 

Bacon  v.  Walker,  204  U.  S.  311-317,  61 
L.  ed.  499-502,  27  Sup.  Ct.  Rep.  289;  Chi- 
cago, B.  ft  Q.  R.  Co.  V.  McQuire,  219  U.  S. 
567,  55  L.  ed.  328,  31  Sup.  Ct.  Rep.  259; 
German  Alliance  Ins.  Co.  v.  Lewis,  233  U. 
S.  389,  58  L.  ed.  1011,  L.R.A.191dC,  1189, 
34  Sup.  Ct.  Rep.  612;  Lottery  Case  (Cham- 
pion V.  Ames)  188  U.  S.  321,  47  L.  ed.  492, 
23  Sup.  Ct.  Rep.  321,  13  Am.  Crim.  Rep. 
561;  Noble  State  Bank  v.  Haskell,  219  U. 
S.  104, 110,  HI,  55  L.  ed.  112-116,  32  L.RA. 
(N.S.)  1062,  31  Sup.  Ct.  Rep.  186,  Ann.  Cas. 
1912A,  487 ;  Otis  v.  Parker,  187  U.  S.  606- 
609,  47  L.  ed.  323-327,  23  Sup.  Ct.  Rep. 
168;  Rast  v.  Van  Deman  &  L.  Co.  240  U. 
S.  342,  60  L.  ed.  679,  L.R.A.1917A,  421,  36 
Sup.  Ct.  Rep.  370;  Schmidinger  v.  Chicago, 
226  U.  S.  578-587,  57  L.  ed.  364^367,  33 
Sup.  Ct.  Rep.  182,  Ann.  Cas.  1914B,  284. 

,  The  Blue  Sky  Law  is  an  intrastate  regula- 
tion only.  , 

Alabama  4&  N.  O.  Transp.  Co.  v.  Doyle, 
210  Fed.  181;  Buck  Stove  &  Range  Co.  v. 
Vickers,  226  U.  S.  205,  67  L.  ed.  189,  33 
Sup.  Ct.  Rep.  41;  Crutcher  ▼.  Kentucky, 
141  U.  S.  47,  35  L.  ed.  649,  11  Sup.  Ct.  Rep. 
851;  District  of  Columbia  v.  Brooke,  214 
U.  S.  138,  152,  63  L.  ed.  941,  946,  29  Sup. 
Ct.  Rep.  560;  Emert  v.  Missouri,  156  U.  S. 
296,  39  L.  ed.  480,  6  Inters.  Com.  Rep.  68, 
15  Sup.  Ct.  Rep.  367;  International  Text- 
book Co.  V.  Pigg,  217  U.  8.  91,  54  L.  ed. 
678,  27  L.RA.(N.S.)  493,  30  Sup.  Ct.  Rep. 
481,  18  Ann.  Cas.  1103;  New  York  ex  rel. 
Hfttch  T.  Reardon,  204  U.  8.  152-161,  51 
L.  ed.  415,  27  Sup.  Ct.  Rep.  188,  9  Ann. 
Cas.  736;  Standard  Stock  Food  Co.  v. 
Wright,  226  U.  8.  640,  560,  56  L.  ed.  1197, 
1201,  32  Sup.  Gt.  Rep.  784;  Metropolis 
Theatre  Co.  v.  Chicago,  228  U.  S.  61-69,  57 
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L.  ed.  730-733,  33  Sup.  Ct.  Rep.  441;  Lem- 
ieux  V.  Young,  211  U.  S.  489-493,  63  L.  ed. 
295-299,  29  Sup.  Ct.  Rep.  374. 
c    The  enactment  of  the  Ohio  Blue  Sky  Law 
is  a  reasonable  exercise  of  police  power. 

Chicago,  B.  &  Q.  K.  Co.  v.  McGuire,  219 
U.  S.  649,  66  L.  ed.  328,  31  Sup.  Ct.  Rep. 
269;  Crossman  v.  Lurman,  192  U.  S.  189, 
48  L.  ed.  401,  24  Sup.  Ct.  Rep.  234;  7  Cyc. 
444;  Emert  v.  Missouri,  156  U.  S.  296,  39 
L.  ed.  430,  6  Inters.  Com.  Rep.  68,  16  Sup. 
Ct.  Rep.  367 ;  German  Alliance  Ins.  Co.  v. 
Ijewis,  233  U.  S.  389-409,  58  L.  ed.  1011- 
1020,  L.R.A.1915C,  1189,  34  Sup.  Ct.  Rep. 
612;  Gibbons  v.  Ogden,  9  Wheat.  1,  203,  6 
L.  ed.  23,  71;  Henderson  v.  New  York  (Hen- 
derson V.  Wickham)  92  U.  S.  259,  268,  23 
L.-  ed.  543,  647;  Lindsley  v.  Natural  Car- 
bonic Gas  Co.  220  U.  S.  61,  65  L.  ed.  369, 
81  Sup.  Ct.  Rep.  337,  Ann.  Cas.  1912C,  160; 
MeLean  v.  Arkansas,  211  U.  S.  639,  63  L. 
ed.  315,  29  Sup.  Ct.  Rep.  206;  Howe  Maeh. 
Co.  V.  Gage,  100  U.  S.  676-679,  26  L.  ed. 
764,  755;  Minnesota  v.  Barber,  136  U.  S. 
313-319,  34  L.  ed.  455-467,  3  Inters.  Com. 
Rep.  185,  10  Sup.  Ct.  Rep.  862;  Neilson  v. 
Garza,  2  Woods,  289,  Fed.  Cas.  No.  10,093 ; 
Otis  V.  Parker,  387  U.  S.  606,  47  L.  ed.  323, 
23  Sup.  Ct.  Rep.  168;  Patterson  v.  Ken- 
tucky, 07  U.  S.  501,  24  L.  ed.  1116;  Plumley 
V.  Massachusetts,  165  U.  S.  461,  39  L.  ed. 
223,  6  Inters.  Com.  Rep.  690,  15  Sup.  Ct. 
Rep.  164;  Patapsco  Guano  Co.  v.  Board  of 
Agriculture,  171  U.  S.  346,  43  L.  ed.  191, 
18  Sup.  Ct.  Rep.  862;  Rast  v.  Van  Deman 
&  L.  Co.  240  U.  S.  342-364,  60  L.  ed.  679- 
689,  L.R.A.1917A,  421,  36  Sup.  Ct.  Rep. 
870;  Robbins  v.  Taxing  Dist.  120  U.  S.  489- 
498,  30  L.  ed.  694-696,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct.  Rep.  692;  Sligh  v.  Kirkwood, 
287  U.  S.  62-58,  59  L.  ed.  835-887,  35  Sup. 
Ct.  Rep.  601;  Standard  Stock  Food  Co.  v. 
Wright,  226  U.  S.  540,  56  L.  ed.  1197,  32 
Sup.  Ct.  Rep.  784;  New  Mexico  ex  rel.  Mc- 
Jjean  v.  Denver  A  R.  G.  R.  Co.  208  U.  S, 
38,  51  L.  ed.  78,  27  Sup.  Ct.  Rep.  1 ;  Turner 
V.  Maryland,  107  U.  S.  38,  27  L.  ed.  370, 
2  Sup.  Ct.  Rep.  44;  Welton  v.  Missouri,  01 
U.  S.  276,  278,  23  L.  ed.  347,  348;  Woodruflf 
V.  Parham,  8  Wall,  123-139,  19  L.  ed.  882- 
887. 

It  operates  only  on  persons  within  the 
state. 

New  York  ex  rel.  Hatch  v.  Reardon,  204 
U.  S.  162-159,  51  L.  ed.  416-421,  27  Sup. 
Ct.  Rep.  188,  9  Ann.  Cas.  736;  Rast  v.  Van 
Deman  k  L.  Co.  240  U.  S.  342,  60  L.  ed. 
679,  L.R.A.1917A,  421,  36  Sup.  Ct.  Rep. 
370;  Tanner  v.  Little,  240  U.  S.  369,  60  L. 
ed.  691,  36  Sup.  Ct.  Rep.  379. 

Even  assuming  that  the  Blue  Sky  Law 
is  a  regulation  of  interstate  commerce,  it 
does  not  conflict  with  the  commerce  clause. 

Cooley  V.  Port  Wardens,  12  How.  299,  13 
L.R.A.1917F. 


L.  ed.  996;  Field  ▼.  Barber  Asphalt  Paying 
Co.  194  U.  S.  618-623,  48  L.  ed.  1142-1154, 
24  Sup.  Ct.  Rep.  784;  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196-204,  29  L. 
ed.  168-162,  1  Inters.  Com.  Rep.  382,  5  Sup. 
Ct.  Rep.  826;  Hall  v.  DeCuir,  95  U.  8.  485, 
487,  24  L.  ed.  647,  548;  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  280  U.  S.  352- 
399,  67  L.  ed.  1611-1641,  48  L.R.A.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Gas.  1916A, 
18. 

Messrs.  John  A.  Shanck,  Tlmotiiy  S. 
Hogan,  A.  M.  McCarty,  B.  N.  Hngri^ns, 
M.  B.  Johnson,  H.  H.  Johnson,  and 
Francis  R.  Marvin,  for  appellees: 

The  act  attempts  to  eonfer  upon  the  com- 
missioner arbitrary  power,  or  authority  to 
exercise  legislative  power. 

Harmon  v.  State,  66  Ohio  St.  249,  58 
L.R.A.  618,  64  N.  E.  117;  Richmond  v.  Dud- 
ley, 129  Ind.  112,  13  L.R.A.  587,  28  Am. 
St.  Rep.  180,  28  N.  £.  312;  Bills  v.  Goshen, 

117  Ind.  221,  3  L.R.A.  261,  20  N.  E.  116; 
Baltimore  v.  Radecke,  49  Md.  217,  33  Am. 
Rep.  239;  State  v.  Tenant,  110  N.  C.  609, 
16  L.R.A.  423,  28  Am.  St.  Rep.  716,  14  S. 
E.  387 ;  State  ex  rel.  Garrabad  ▼.  Dering,  84 
Wis.  686,  19  L.R.A.  868,  36  Am.  St.  Rep. 
948,  64  N.  W.  1104;  Cicero  Lumber  Co.  v. 
Cicero,  176  111.  9,  42  L.R.A.  696,  68  Am.  St. 
Rep.  155,  61  N.  E.  768;  Noel  v.  People,  187 
II!.  687,  62  L.R.A.  287,  79  Am.  St.  Rep. 
238,  68  N.   E.  616;    Yiek  Wo  v.   Hopkins, 

118  U.  S.  366,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064 ;  Butchers'  Union  S.  H.  &  L.  S.  L.  Co. 
V.  Crescent  City  L.  8.  L.  &  S.  H.  Co  111 
U.  S.  746,  28  L.  ed.  586,  4  Sup.  Ct.  Rep. 
652;  Allgeyer  v.  Louisiana,  166  U.  8.  578, 
41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427;  People 
ex  rel.  Moskowitz  v.  Jenkins,  202  N.  Y. 
58,  36  L.R.A.(N.S.)  1079,  94  N.  E.  1066; 
Bessonies  v.  Indianapolis,  71  Ind.  189. 

The  exercise  of  the  police  power  must  al- 
ways be  in  subordination  to  the  provisions 
of  the  14th  Amendment. 

Atchison,  TJ  &  S.  F.  R.  Co.  v.  Vosburg, 
288  U.  S.  56,  69  L.  ed.  1199,  L.R.A.1915E, 
953,  35  Sup.  Ct.  Rep.  675;  Hannibal  &  St. 
J.  R.  Co.  V.  Husen,  95  U.  S.  465,  24  L.  ed. 
627;  Welton  v.  Missouri,  91  U.  8.  276,  23 
L.  ed.  347. 

The  Blue  Sky  Law  of  Ohio  contravenes 
the  commerce  clause  of  the  Federal  Consti- 
tution. 

International  Textbook  Co.  v.  Pigg,  217 
U.  S.  91,  54  L.  ed.  678,  27  L.R.A.  (N.S.) 
493,  30  Sup.  Ct.  Rep.  481,  18  Ann.  Cas. 
1103;  Buck  Stove  A  Range  Co.  v.  Vickers, 
226^1.  S.  205,  213,  216,  57  L.  ed.  189,  J91, 
192,  33  Sup.  Ct.  Rep.  41;  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  321,  47  L. 
ed.  492,  23  Sup.  Ct.  Rep.  321,  13  Am.  Crim. 
Rep.  561;  Butler  Bros.  Shoe  Co.  v.  United 
States  Rubber  Co.  84  C.  C.  A.  167,  166  Fed. 
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1;  Lyng  v.  Michigan,  135  U.  S.  161,  34  L. 
ed.  150,  3  Inters.  Com.  Rep.  143,  10  Sup. 
Ct.  Rep.  726;  Story,  Const.  §  1072. 

Whatever  subjects  of  commerce  are  in 
their  nature  national,  or  admit  of  one  uni- 
form system  or  plain  of  regulation,  are  to 
be  r^arded  as  under  the  exclusive  control 
of  Congress;  other  subjects,  which  are  to 
be  regarded  in  view  of  local  circumstances 
and  facts,  and  which  can  usually  be  best 
regulated  by  the  state,  are  subject  to  such 
regulation  so  far  as  it  does  not  interfere 
with  any  action  of  Congi-ess. 

Crandall  v.  Nevada,  6  Wall.  42,  18  L. 
ed.  746;  Southern  S.  S.  Co.  v.  Portwardcns, 
6  Wall.  31,  18  L.  ed.  749;  Ex  parte  Mc- 
Neil, 13  Wall.  236,  20  L.  ed.  624;  Philadel- 
phia &  S.  Mail  S.  S.  Co.  v.  Pennsylvania, 
122  U.  S.  326,  30  L.  ed.  1200,  1  Inters.  Com. 
Rep.  308;  7  Sup.  Ct.  Rep.  1118;  Haskell  v 
Cowham,  109  C.  C.  A.  236,  187  Fed.  403; 
Henderson  v.  New  York  (Henderson  v. 
Wickham)  92  U.  S.  269,  271,  272,  23  L. 
ed.  643,  648,  649;  Hannibal  &  St.  J.  R.  Co. 
V.  Husen,  95  U.  S.  465,  471,  473,  24  L.  ed. 
627,  530,  531;  Bowman  v.  Chicago  &  N.  W. 
R.  Co.  ]25  U.  S.  465,  474,  475,  479-481, 
31  L.  ed.  700,  703-706,  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct.  Rep.  689,  1062;  Muglcr  v. 
Kansas,  123  U.  S.  623,  624,  31  L.  ed.  206, 
8  Sup.  Ct.  Rep.  273;  Pullman  Co.  v.  Kan- 
sas, 216  U.  S.  56,  65,  54  L.  ed.  378,  386,  30 
Sup.  Ct.  Rep.  232;vRobbins  v.  Taxing  Dist 
120  U.  S;  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  4r6,  7  Sup.  Ct.  Rep.  592;  I.  M.  Darnell 
&  Son  Co.  V.  Memphis,  208  U.  S.  113,  120- 
124,  62  L.  ed.  413,  417-419,  28  Sup.  Ct. 
Rep.  247;  Minnesota  v.  Barber,  136  U.  S. 
313,  34  L.  ed.  465,  3  Inters.  Com.  Rep.  186,* 
JO  Sup.  Ct.  Rep.  862;  Brimmer  v.  Rebman, 
138  U.  S.  78,  34  L.  ed.  862,  3  Inters.  Com. 
Rep.  485,  11  Sup.  Ct.  Rep.  213;  Voight  v. 
Wright,  141  U.  S.  62,  36  L.  ed.  638,  11  Sup. 
Ct.  Rep.  855;  Welton  v.  Missouri,  91  U. 
S.  275-282,  23  L.  ed.  347-350;  Brown  v. 
Houston,  114  U.  S.  622,  2^  L.  ed.  257,  6 
Sup.  Ct.  Rep.  1091;  Walling  v.  Michigan, 
116  U.  S.  446,  29  L.  ed.  691,  6  Sup.  Ct.  Rep. 
454;  State  Freight  Tax  Cases,  16  Wall.  232, 
21  L.  ed.  146;  Butler  Bros.  Shoe  Co.  v. 
United  States  Rubber  Co.  84  C.  C.  A.  167, 
156  Fed.  1. 

Corporate  stocks  and  bonds  constitute 
articles  of  interstate  commerce. 

Alabama  &  N.  0.  Transp.  Co.  v.  Doyle, 
210  Fed.  173;  William  R.  Compton  Co.  v. 
Allen,  216  Fed.  637;  Bracey  v.  Darst,  218 
Fed.  482. 

The  bUBiness  of  selling  stocks  and  bonds 
is  not  one  affected  with  a  public  interest. 

Alabama  &  N.  O.  Transp.  Co.  v.  Doyle, 
210  Fed.  179. 

The  requiring  of  a  license  as  a  condition 
precedent  to  the  carrying  on  of  the  lawful 
L.R.A.1917F. 


business  of  dealing  in  articles  of  interstate 
commerce  is  a  direct  burden  on  such  com- 
merce. 

International  Textbook  Co.  v.  Pigg,  217 
U.  S  91,  54  L.  ed.  678,  27  L.RA.(N.S.) 
493,  30  Sup.  Ct.  Rep.  481,  18  Ann.  Cas. 
1103;  Buck  Stove  &  Range  Co.  v.  Vickers, 
226  U.  S.  206,  67  L.  ed.  189,  33  Sup.  Ct. 
Rep.  41. 

The  law  deprives  of  property  without  due 
process. 

Butchers'  Union  S.  H.  &,  L.  S.  L.  Co.  v. 
Crescent  City  L.  S.  L.  &  S.  H.  Co.  Ill  U. 
S.  746,  763,  28  L.  ed.  686,  589,  4  Sup.  Ct. 
Rep.  652;  Allgeyer  v.  Louisiana,  165  U.  S. 
578,  589,  41  L.' ed.  832,  836,  17  Sup.  Ct. 
Rep.  427;  Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  370,  30  L.  ed.  220,  226,  6  SuJ^).  Ct.  Rep. 
1064. 

Mr.  George  Cosson,  Attorney  General  of 
Iowa,  and  Mr.  >¥alter  C.  Owen,  Attorney 
General  of  Wisconsin,  filed  a  brief  as  amici 
curise. 

Messrs.  Robert  R.  Reed,  George  W. 
Wickers] lam,  and  Charles  K.  Alien  also 
filed  a  brief  as  amici  curise. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

It  will  be  observed  that  these  cases  bring 
here  for  judgment  an  asserted  conflict  be- 
tween national  power  and  state  power,  and 
bring,  besides,  power  of  the  state  as  limited 
or  forbidden  by  the  national  Constitution. 

Tlie  assertion  of  such  conflict  and  limi- 
tation is  an  ever-recurring  one;  and  yet  it 
is  approached  as  if  it  were  a  new  thing 
under  the  sun.  The  primary  postulate  of 
the  state  is  that  the  law  under  review  is  an 
exercise  of  the  police  power  of  the  state,  and 
that  power,  we  have  said,  is  the  least  limit- 
able  of  the  exercises  of  government.  Sligh 
V.  Kirkwood,  237  U.  S.  52,  69  L.  ed.  835, 
35  Sup.  Ct.  Rep.  601.  We  get  no  accurate 
idea  of  its  limitations  by  opposing  to  it 
the  declarations  of  the  14th  Amendment 
that  no  person  shall  be  deprived  of  his  life, 
liberty,  or  property  without  due  process 
of  law,  or  denied  the  equal  protection  of 
the  laws.  Noble  State  Bank  v.  Haskell,  219 
U.  S.  104,  110,  55  L.  ed.  112,  116,  32  L.R.A. 
(N.S.)  1062,  31  Sup.  Ct.  Rep.  186,  Ann. 
Cas.  1912A,  487.  A  stricter  inquiry  is 
necessary,  and  we  must  consider  what  it  is 
of  life,  liberty,  and  property  that  the  Con- 
stitution protects. 

What  life  is  and  what  may  or  may  not 
affect  it,  we  have  quite  accurate  tests;  and 
what  liberty  is  in  its  outside  sense,  and,  in 
like  sense,  what  property  is.  We  know 
that  it  is  of  the  essence  of  liberty — indeed, 
we  may  say,  of  life — that  there  shall  be 
freedom  of  conduct,  and  yet  there  may  be 
limitations  upon  such  freedom.     We  know 
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that,  in  the  concept  of  property,  there  are 
the  rights  of  its  acquisition,  disposition, 
and  enjoyment, — in  a  word,  dominion  over 
it.  Yet  all  of  these  rights  may  he  regu- 
lated. Such  are  the  declarations  of  the 
cases,  hecome  platitudes  by  frequent  repeti- 
tion and  many  instances  of  application. 

The  question,  then,  is,  Is  the  statute  of 
Ohio  within  the  principles  declared?  The 
statute  is  a  restraint  upon  the  disposition 
of  certain  property,  and  requires  dealers 
in  securities  evidencing  title  to  or  interest 
in  such  property  to  obtain  a  license, — ^a 
requirement  simple  enough  in  itself,  and  yet 
of  itself  asserted  to  be  an  illegal  control 
of  a  private  business,  made  especially  so 
by  the  conditions  which  are  imposed.  These 
conditions,  summarized,  are  as  follows : 

To  obtain  the  license  there  must  be  filed 
with  the  superintendent  of  banks  and  bank- 
ing (termed  in  the  act  '^commissioner") 
application  for  such  license,  together  with 
information  in  such  form  as  the  commis- 
sioner shall  determine,  setting  forth: 

"(a)  The  names  and  addresses  of  the  di- 
rectors and  officers  if  such  applicant  be  a 
corporation  or  association,  and  of  all  part- 
ners if  it  be  a  partnership,  and  of  the  per- 
son if  the  applicant  be  an  individual,  to- 
gether with  names  and  addresses  of  all 
agents  of  such  applicant  assisting  in  the 
disposal  of  such  securities; 

"(b)  Location  of  the  applicant's  princi- 
pal office  and  of  his  principal  office  in  the 
state,  if  any; 

"(c)  The  general  plan  and  character  of 
the  business  of  said  applicant,  together 
with  references  which  the  'commissioner' 
shall  confirm  by  such  investigation  as  he 
may  deem  necessary,  establishing  the  good 
repute  in  business  of  such  applicant,  di- 
rectors, officers,  partners,  and  agents. 

"If  the  applicant  be  a  corporation  organ- 
ized under  the  laws  of  any  other  state,  ter- 
ritory, or  government,  or  have  its  principal 
place  of  business  therein,  it  shall  also  file 
a  copy  of  its  articles  of  incorporation,  certi- 
fied by  the  proper  officer  of  such  state,  ter- 
ritory, or  government,  and  of  its  regulations 
and  by-laws;  and  if  it  be  an  unincorporated 
association,  a  certified  copy  of  its  articles 
of  association,  or  deed  of  settlement." 

The  applicant  is  also  required  to  file  a 
written  instrument  irrevocably  consenting 
to  be  sued  in  a  particular  county,  and,  if 
personal  service  there  cannot  be  had,  con- 
senting to  service  upon  the  sheriff  of  the 
county. 

It  is  also  provided  that  all  of  the  appli- 
cations shall  be  published  in  a  daily  news- 
paper, and  if  the  commissioner  be  satisfied 
that  the  applicant  is  of  good  repute,  he 
shall,  upon  payment  of  certain  fees,  register 
the  applicant  as  a  licensed  dealer  in  secur- 
I..R.A.1917F. 


ities.  Pending  disposition  of  the  applica- 
tion, temporary  permission  to  transact  busi* 
ness  may  be  given.  Yearly  renewals  of  the 
licenses  are  provided  for. 

The  commissioner  may  revoke  a  license 
upon  ascertaining  that  the  licensee:  (a)  Is 
of  bad  repute;  (b)  has  violated  any  pro- 
vision of  the  act;  or  (c)  has  engaged,  or 
is  about  to  engage,  under  favor  of  such 
license,  in  illegitimate  business  or  fraudu- 
lent transactions. 

It  will  be  observed,  therefore,  that  the 
law  is  a  regulation  of  business,  constrains- 
conduct  only  to  that  end,  the  purpose  being 
to  protect  the  public  against  the  imposition 
of  unsubstantial  schemes  and  the  securities 
based  upon  them.  Whatever  prohibition 
there  is,  is  a  means  to  the  same  purpose,, 
made  necessary,  it  may  be  supposed,  by 
the  persistence  of  evil  and  its  i^nsidiouft 
forms  and  the  experience  of  the  inadequacy 
of  penalties  or  other  repressive  measures, 
llie  name  that  is  given  to  the  law  indicates- 
the  evil  at  which  it  is  aimed;  that  is,  to> 
use  the  language  of  a  cited  case,  "specula- 
tive schemes  which  have  no  more  basis 
than  so  many  feet  of  'blue  sky;'"  or,  as 
stated  by  counsel  in  another  case,  "to  stop 
the  sale  of  stock  in  fiy-by-night  concerns, 
visionary  oil  wells,  distant  gold  mines,  and 
other  like  fraudulent  exploitations."  Even 
if  the  descriptions  be  regarded  as  rhetorical  ^ 
the  existence  of  evil  is  indicated,  and  a 
belief  of  its  detriment;  and  we  shall  not 
pause  to  do  more  than  state  that  the  pre- 
vention of  deception  is  within  the  compe- 
tency of  government,  and  that  the  appre- 
, elation  of  the  consequences  of  it  is  not  open 
for  our  review.  Trading  Stamp  Cases,  Rast 
V.  Van  Deman  &  L.  Co.  240  U.  S.  342,  60 
L.  ed.  679,  L.R.A.1917A,  421,  36  Sup!  Ct. 
Rep.  370;  Tanner  v.  Little,  240  U.  S.  369, 
60  L.  ed.  691,  36  Sup.  Ct.  Rep.  379 ;  Pitney 
V.  Washington,  240  U.  S.  ?tS7,  391,  60  L. 
ed.  703,  706,  36  Sup.  Ct.  Rep.  385.  There- 
fore, the  purpose  being  legal,  the  question 
only  remains  whether  the  manner  in  which 
it  is  accomplished  is  illegal.  This  is  con- 
tended, and  the  provisions  which  render 
the  kiw  void  are  found,  it  is  stated,  in: 
(1).  Power  conferred  upon  the  commission- 
er to  grant  or  refuse  licenses;  (2)  the 
authority  given  the  commissioner  to  place 
forbidden  restrictions  and  burdens  on  the 
conduct  of  the  business  of  one  who  has  ob- 
tained a  license. 

The  basis  of  these  contentions  is  that 
the  l^w  confers  arbitrary  power  upon  the 
commissioner.  In  considering  the  conten- 
tions we  must  keep  in  mind  that  the  law  ia 
addressed  to  a  complex  situation.  Its  pur- 
pose is,  as  we  have  seen,  to  give  a  basi^ 
for  judgment  of  the  securities  offered  the 
purchasing  public;   assure  credit  where  it 
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as  deaerved  and  oonfidence  to  inyaBtment 
And  trading;  prevent  deception  and  save 
credulity  and  ignorance  from  impoBition, 
aa  far  ae  this  can  be  done  by  the  approveii 
reputation  of  the  seller  of  the  eecuritiee 
4ind  authoritative  information. 

It  may,  however,  be  said  that  character 
establishes  itself,  and  neither  needs  nor 
can  be  compelled  to  accept  the  stamp  of 
government ;  and  it  is  asserted  that  the  j 
"normal  investment  business  of  the  coun- 
try" and  its  "individual  transactions"  are 
not  subject  to  "executive  control,"— the 
broad  contention  being  made  that,  as  such 
business  cannot  be  prohibited,  it  cannot  be 
regulated.  This,  indeed,  is  the  basic  prin- 
ciple of  the  opposition  to  the  statute.  It 
is  expressed  in  many  ways,  and  the  various 
j>rovistons  of  the  statute — those  that  are 
explicit  in  direction  to  the  commissioner  and 
those  t^at  commit  discretion  to  him — ^are 
said  to  so  burden  and  complicate  "normal 
business  as  to  make  it  difficult,  if  not  im- 
possible, to  carry  it  on  in  a  normal  way,  if 
at  all." 

As  broadly  made,  we  cannot  assent  to 
these  propositions.  The  reason  and  extent 
of  the  law  we  have  indicated  and  the  control 
to  which  individual  transactions  are  sub- 
jected, and  we  think  both  are  within  the 
competency  of  the  state.  It  is  to  be  re- 
membered that  the  value  of  securities  con- 
sists in  what  they  represent,  and  to  deter- 
mine such  value  is  a  complex  problem  even 
to  the  most  skilful  and  informed. 

We  have  very  lately  decided  a  case  upon 
the  principle  of  the  power  of  the  state  to 
prevent  frauds  and  •  impositions.  Hutchin- 
son Ice  Cream  Co.  v.  Iowa,  242  U.  S.  153, 
61  L.  ed.  28,  37  Sup.  Ct.  Hep.  28.  The  prin- 
•ciple  applies  as  well  to  securities  as  to  ma- 
terial products,  the  provisions  of  the  law 
necessarily  varying  with  the  objects.  As 
to  material  products  the  purpose  may  be 
accomplished  by  a  requirement  of  inherent 
purity.  The  intangibility  jof  securities,  they 
being  representatives  or  purporting  to  be 
representatives  of  something  else,  of  prop- 
erty, it  may  be,  in  distant  states  and  coun- 
tries, schemes  of  plausible  pretensions, 
Tequires  a  difference  of  provision,  and  the  in- 
tegrity of  the  securities  can  only  be  assured 
by  the  probity  of  the  dealers  in  them  and 
-the  information  which  may  be  given  of 
them.  This  assurance  the  state  has  deemed 
necessary  for  its  welfare  to  require ;  and  the 
requirement  is  not  unreasonable  or  inap- 
propriate. It  extends  to  the  general  market 
something  of  the  safeguards  that  are  given 
to  trading  upon  the  exchanges  and  stock  t 
boards  of  the  country, — safeguards  that  ex- 
perience has  adopted  as  advantageous.  In 
convenience  may  be  caused  and  supervision 
and  surveillance^  but  this  must  yield  to  the 
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public  welfare;  and  against  counsers  alarm 
of  consequences,  we  set  the  judgment  of  the 
state. 

We  turn  back,  therefore,  to  consider  the 
more  specific  objections  to  the  law.  The 
basis  of  them  is,  as  we  have  seen,  the  power 
conferred  upon  the  commissioner,  which  is 
asserted  to  be  arbitrary.  The  objection  is 
somewhat  difiicult  to  handle.  It  centers  in 
the  provision  that  requires  the  commis- 
sioner, as  a  condition  of  a  license,  "to  be 
satisfied  of  the  good  repute  in  business  of 
such  applicant  and  named  agents,"  and  in 
the  power  given  him  to  revoke  the  license 
or  refuse  to  renew  it  upon  ascertaining  that 
the  licensee  "is  of  bad  business  repute,  has 
violated  any  provision  of  the  act,  or  has 
engaged  or  is  about  to  engage,  under  favor 
of  such  license,  in  illegitimate  business  or 
fraudulent  transactions."  It  is  especially 
objected  that,  as  to  these  requirements,  no 
standard  is  given  to  guide  or  determine  the 
decision  of  the  commissioner.  Therefore,  it 
is  contended  that  the  discretion  thus  vested 
in  the  commissioner  leaves  "  'room  for  the 
play  and  action  of  purely  personal  and 
arbitrary  power.' " 

We  are  a  little  surprised  that  it  should 
be  implied  that  there  is  anything  recondite 
in  a  business  reputation  or  its  existence  as 
a  fact  which  should  require  much  investiga- 
tion. If  in  special  cases  there  may  be  con- 
troversy, those  cases  the  statute  takes  care 
of;  an  adverse  judgment  by  the  commis- 
sioner is  reviewable  by  the  courts.  §  6373- 
8.    So  also  as  to  the  other  judgments. 

Besides,  it  is  certainly  apparent  that,  if 
the  conditions  are  within  the  power  of  the 
state  to  impose^  they  can  only  be  ascer- 
tained by  an  executive  officer.  Reputation 
and  character  are  quite  tangible  attributes, 
but  there  can  be  no  legislative  definition  of 
them  tliat  can  automatically  attach  to  or 
identify  individuals  possessing  them,  and 
necessarily  the  aid  of  some  executive  agency 
must  be  invoked.  The  contention  of  appel- 
lees would  take  from  government  one  ot 
its  most  essential  instrumentalities,  of 
which  the  various  national  and  state  com- 
missions are  instances.  But  the  contention 
may  be  answered  by  authority.  In  Gund- 
ling  V.  Chicago,  177  U.  S.  183,  44  L.  ed.  725, 
20  Sup.  Ct.  Rep.  633,  an  ordinance  of  the 
city  of  Chicago  was  passed  on  which  re- 
quired a  license  of  dealers  in  cigarettes,  and, 
as  a  condition  of  the  license,  that  the  ap- 
plicant, if  a  single  individual,  all  of  the 
members  of  the  firm,  if  a  copartnership,  and 
any  person  or  persons  in  charge  of  the  busi 
ness,  if  a  corporation,  should  be  of  good 
character  and  reputation,  and  the  duty  was 
delegated  to  the  mayor  of  the  city  to  deter- 
mine the  existence  of  the  conditions.  The 
ordinance  was  sustained.    To  this  case  may 
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be  added  Red  "C"  Oil  Mfg.  Co.  v.  Board  of 
Agriculture,  222  U.  S.  380,  394,  56  L.  ed. 
240,  245,  32  Sup.  Ct.  Rep.  152,  and  cases 
cited ;  Mutual  Film  Corp.  v.  Industrial  Com- 
mission, 236  U.  S.  230,  59  L.  ed.  552,  35 
Sup.  Ct.  Rep.  887,  Ann.  Cas.  1916C,  296; 
Brazee  v.  Michigan,  241  U.  S.  340,  341,  60 
L.  ed.  1034,  1035,  36  Sup.  Ct.  Rep.  661.  See 
also  Reetz  v.  Michigan,  188  U.  S.  505,  47 
L.  ed.  563,  23  Sup.  Ct.  Rep.  390;  New  York 
ex  rel.  Lieberman  v.  Van  De  Carr,  199  U.  S. 
552,  50  L.  ed.  305,  26  Sup.  Ct.  Rep.  144. 

The  discretion  of  the  commissioner  is 
qualified  by  his  duty,  and  besides,  as  we 
have  seen,  the  statute  gives  judicial  review 
of  his  action.  Pending  such  review,  we  must 
accord  to  the  commissioner  a  proper  sense 
of  duty  and  the  presumption  that  the  func- 
tions intrusted  to  him  will  be  executed  in 
the  public  interest,  not  wantonly  or  arbi- 
trarily to  deny  a  license  to  or  take  one 
away  from  a  reputable  dealer  (Plymouth 
Coal  Co.  V.  Pennsylvania,  232  U.  S.  531, 
545,  58  L.  ed.  713,  719,  34  Sup.  Ct.  Rep. 
359 ) ;  and,  as  we  have  said,  in  cases  where 
there  can  be  a  dispute  of  fact,  the  statute 
provides  for  judicial  review,  and  we  see 
DO  legal  objection  to  the  designation  of  a 
particular  court  for  such  review. 

We  are  not  disposed  to  give  serious  at- 
tention to  the  contention  that  while  the 
statute  in  form  prohibits  sales,  "it  at  the 
same  time  necessarily  prevents  purchases, 
and  thereby  shields  contemplated  purchasers 
from  loss  of  property  by  the  exercise  of  their 
own  defective  judgment,"  and  puts  them 
as  well  as  the  sellers  under  guardianship. 
If  we  may  suppose  that  such  purchasers 
would  aBsert  a  liberty  to  form  a  "defective 
judgment,*'  and  resent  means  of  informa- 
tion as  a  limitation  of  their  freedom,  we 
must  wait  until  they  themselves  appear  to 
do  so.  Besides,  there  are  examples  in  leg- 
islation of  unsolicited  protection,  and  there 
is  much  in  the  business  we  are  considering 
which  urges  to  an  imitation  of  the  ex- 
amples. It  is  not  wise  to  put  out  of  view 
the  tendencies  of  the  business,  and  that  it 
tempts  to  and  facilitates  speculative  judg- 
ments, if  the  purpose  be  trading,  improvi- 
dent judgments,  if  the  purpose  be  invest- 
ment. Whatever  detriment  may  come  from 
such  judgments  the  law  may  be  powerless 
to  prevent;  but  against  counterfeits  of^alue 
the  law  can  give  protection,  and  such  is  the 
purpose  of  the  statute  under  review.  It 
must  be  judged  of  upon  that  consideration, 
not  upon  the  assertion  of  an  absolute  lib- 
erty of  conduct  which  does  not  exist. 

Discriminations  are  asserted  against  the 
statute  which  extend,  it  is  contended,  to 
denying  appellees  the  equal  protection  of  the 
laws.    Counsel  enumerates  them  as  follows: 

^'Prominent  among  such  discriminations 
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are  between  the  cases  where  more  or  leas 
than  50  per  cent  of  an  issue  of  bonds  ia 
included  in  the  sale  to  one  person;  be- 
tween securities  which  have  and  which  have 
not  been  authorized  by  the  Public  Service 
Commission  of  this  state ;  between  the  secur- 
ities issued  by  a  bank,  trust  company,  a 
building  and  loan  association  organized 
under  the  laws  of  this  state  and  those  which 
are  not;  between  an  owner  who  sells  his 
securities  in  a  single  transaction  and  one 
who  disposes  of  them  in  successive  trans- 
actions; between  a  bank  or  trust  company 
who  sells  at  a  commission  of  not  more  than 
2  per  cent  and  one  which  sells  at  a  higher 
commission;  against  securities  when  any 
part  of  the  proceeds  to  be  derived  from  the 
sale  are  to  be  applied  in  payment  for  pat- 
ents, services,  good  will,  or  for  property 
not  located  in  this  state;  in  providing  for 
such  delays  in  the  issuance  of  a  license  and 
in  the  subsequent  conduct  of  business  there- 
under as  to  substantially  hinder,  and  in 
many  cases  naturally  arising  to  utterly 
prevent  sales;  in  discriminating  between 
securities  which  have  and  which  have  not 
been  published  in  regular  market  reports; 
betw^een  sales  where,  in  a  single  transaction, 
the  sale  is  for  $5,000  or  more;  in  discrimi- 
nations against  securities  issued  by  taxing 
subdivisions  of  other  states;  between  secur- 
ities upon  which  there  has  and  has  not 
been  a  default  as  to  principal  or  interest; 
against  securities  which  have  not  from  time 
to  time  for  six  months  been  publislied  in 
the  regular  market  reports  or  the  news  col- 
umns of  a  daily  newspaper  of  general  circu- 
lation in  the  state;  where  the  securities  are 
or  are  not  of  manufacturing  or  transporta- 
tion companies  in  the  hands  of  bona  fide 
purchasers  prior  to  March  Ist,  1914,  where 
such  companies  were  on  that  date,  and  shall 
be  at  the  time  of  the  proposed  sale,  going 
concerns;  between  cases  where  the  informa- 
tion contemplated  is  or  is  not  contained  in 
a  standard  manua^  of  information  approved 
by  the  commissiofier ;  where  the  disposal  ia 
or  is  not  made  for  a  commission  of  less  than 
1  per  cent  of  the  par  value  thereof  by  a 
licensee  who  is  a  member  of  a  regularly 
organized  and  recognized  stock  exchange 
and  who  has  an  established  and  lawfully 
conducted  business  in  this  state,  regularly 
open  for  public  patronage  as  such:  between 
cases  in  which  the  vendor  proposes  to  sell 
securities  for  which  he  has  and  those  for 
which  he  has  not  paid  90  per  cent  of  tlie 
price  at  which  they  are  to  be  sold  by  him; 
where  the  securities  are  or  are  not  those  of 
a  common  carrier  or  of  a  company  organ- 
ized under  the  laws  of  this  state  and  en- 
gaged principally  in  the  business  of  manu- 
facturing, transportation,  etc.,  and  the 
*  whole  or  a  part  of  the  property  upon  which 
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such  securities  are  predicated  are  located 
within  this  state." 

We  cannot  give  separate  attention  to  the 
asserted  discriminations.  It  is  enough  to 
say  that  they  are  within  the  power  of  clas- 
sification which  a  state  has.  A  state  ''may 
direct  its  law  against  what  it  deems  the 
evil  as  it  actually  exists  without  covering 
the  whole  field  of  possible  abuses,  and  it 
may  do  so  none  the  less  that  the  forbidden 
act  does  not  differ  in  kind  from  those  that 
are*  allowed.  ...  If  a  class  is  deemed 
to  present  a  conspicuous  example  of  what 
the  legislature  seeks  to  prevent,  the  14th 
Amendment  allows  it  to  be  dealt  with 
although  otherwise  and  merely  logically  not 
distinguishable  from  others  not  embraced 
in  the  law.''  Central  Lumber  Co.  v.  Soutii 
Dakota,  226  U.  S.  157,  160,  57  L.  ed.  164. 
169,  33  Sup.  Ct.  Rep.  66.  The  cases  were 
cited  from  which  those  propositions  were  de- 
duced. To  the  same  effect  is  Armour  &  Co. 
V.  North  Dakota,  240  U.  8.  617,  60  L.  ed 
776,  36  Sup.  Ct.  Rep.  440,  Ann.  Cas.  1016D, 
548. 

The  next'  contention  of  appellees  is  that 
the  law  under  review  is  a  burden  on  inter- 
state commerce,  and  therefore  contravenes 
the  commerce  clause  of  the  Constitution  of 
the  United  States.  There  is  no  doubt 
of  the  supremacy  of  the  national  power 
over  interstate  commerce.  Its  inaction,  it 
is  true,  may  imply  prohibition  of  state  leg- 
islation, but  it  \may  imply  permission  of 
such  legislation  In  other  words,  the  bur- 
den of  the  legislation,  if  it  be  a  burden,  may 
be  indirect  and  valid  in  the  absence  of  the 
assertion  of  the  national  power  So  much 
is  a  truism;  there  can  only  be  controversy 
about  its  application.  The  language  of  the 
statute  is:  "Except  as  otherwise  provided 
in  this  act,  no  dealer  shall,  toiihin  this  state, 
dispose"  of  certain  securities  "issued  or 
executed  by  any  private  or  quasi  public 
corporation,  copartnership  or  association 
(except  corporations  not  for  profit)  .  .  . 
without  first  being  licensee^,  so  to  do  as  here- 
inafter provided." 

The  provisions  of  the  law,  it  will  be  ob- 
served, apply  to  dispositions  of  securities 
vnthin  the  state,  and  while  information  of 
those  issued  in  other  states^  and  foreign 
countries  is  required  to  be  filed  (§  6373-9), 
they  are  only  aflected  by  the  requirement  of 
a  license  of  one  who  deals  in  them  toithin 
the  state.  Upon  their  transportation  into 
the  state  there  is  no  impediment, — no  regu- 
lation of  them  or  interference  with  them 
after  they  get  there.  There  is  the  exaction 
only  that  he  who  disposes  of  thAi  there 
shall  be  licensed  to  do  so,  and  this  only 
that  they  may  not  appear  in  false  character 
and  impose  an  appearance  of  a  value  which 
they  may  not  possess, — and  this  certainly 
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is  only  an  indirect  burden  upon  them  as 
objects  of  interstate  commerce,  if  they  may 
be  regarded  as  such.  It  is  a  police  regula- 
tion strictly,  not  affecting  them  until  there 
is  an  attempt  to  make  disposition  of  them 
within  the  state.  To  give  them  more  im- 
munity than  this  is  to  give  them  more  im- 
munity than  more  tangible  articles  are 
given,  they  having  no  exemption  from  regu- 
lations  the  purpose  of  which  is  to  prevent 
fraud  or  deception.  Such  regulations  affect 
interstate  commerce  in  them  only  incidental- 
ly. New  York  ex  rel.  Hatch  v.  Reardon, 
204  U.  S.  152,  51  L.  ed.  415,  27  Sup.  Ct. 
Eep.  188,  9  Ann.  Cas.  736;  Ware  &  Le- 
land  v.  Mobile  County,  209  U.  S.  405,  52 
L  ed.  855,  28  Sup.  Ct.  Rep.  626,  14  Ann. 
Cas  1031;  Engel  v.  CMalley,  219  U.  S. 
128,  65  L.  ed.  128,  31  Sup.  Qt.  Rep.  190; 
Brodnax  v  Missouri,  219  U.  S.  285,  55  L. 
ed.  219.  31  Sup  Ct.  Rep.  238;  Banker  Bros. 
Co.  V.  Pennsylvania,  222  U.  S.  210.  66  L. 
ed  168,  32  Sup  Ct.  Rep  38;  Savage  v. 
Jones,  225  U.  S  501,  56  L.  ed.  1182,  32  Sup 
Ct.  Rep.  715;  SUndard  Stock  Food  Co  v. 
Wright,  225  U.  S.  540,  56  L.  ed.  1197,  32 
Sup.  Ct.  Rep.  784;  Trading  Stamp  Cases, 
supra.  With  these  cases  International 
Textbook  Co.  v.  Pigg,  217  U.  8.  91,  54  L. 
ed.  678,  27  L.R.A.(N.S.)  493,  30  Sup  Ct. 
Rep.  481,  18  Anh.  Cas.  1103;  Buck  Stove 
&  Range  Co.  v.  Vickers,  226  U.  S.  205,  57 
L  ed  189,  33  Sup.  Ct.  Rep.  41,  and  the 
Lottery  Case  (Champion  v.  Ames)  188  U. 
S  321,  47  L  ed  492,  23  Sup.  Ct.  Rep  321, 
13  Am  Crim.  Rep.  561,  are  not  in  discord- 
ance. 

We  might,  indeed,  ask.  When  do  tho 
designated  securities  cease  migration  in  in- 
terstate *iOii;r**^rce  and. settle  to  the  jurisdic- 
tion of  the  stater  Material  things,  choses 
in  possession,  pass  out  of  interstate  com- 
merce when  they  emerge  from  the  original 
package.  Do  choses  in  action  have  a  longer 
immunity?  It  is  to  be  remembered  that 
though  they  may  differ  in  manner  of  trans- 
fer, they  are  in  the  same  form  in  the  hands 
of  the  purchaser  as  they  are  in  the  hands 
of  the  seller,  and  in  the  hands  of  both  as 
they  are  brought  into  the  state.  We  ask 
again.  Do  they  never  pass  out  of  interstate 
commerce?  Have  they  always  the  freedom 
of  the  state?  Is  there  no  point  of  time  at 
which  the  state  can  expose  the  evil  that 
they  may  mask?  Is  anything  more  neces- 
sary for  the  supremacy  of  the  national 
power  than  that  they  be  kept  free  when  in 
actual  transportation,  subjected  to  the  juris- 
diction of  the  state  only  when  they  are  at- 
tempted to  be  sold  to  the  individual  pur- 
chaser? The  questions  are  pertinent,  the 
answer  to  them  one  way  or  the  other,  of 
consequence;  but  we  may  pass  them,  for, 
regarding   the   securities   as   still   in   inter- 
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state  commerce  after  their  transportation 
to  the  state  is  ended  and  they  have  reached 
the  hands  of  dealers  in  them,  their  inter- 
state character  is  only  incidentally  affected 
by  the  statute. 


Decree  reversed  and  the  cause  remanded 
for  further  proceedings  in  conformity  with 
this  opinion. 

Mr.  Justice  McReynolds  dissents. 
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The  power  and  duty  of  public  authori* 
ties  to  control  the  issuance  of  securities 
of  public  service  corporations  are  dis- 
cussed in  the  notes  to  People  ex  rel.  New 
York  Edison  Co.  v.  Willcox,  45  L.R.A. 
(N.S.)  629,  and  Laird  v.  Baltimore  &  O. 
R.  Co.  47  L.R.A.(N.S.)  1167. 

The  present  note  does  not  include  cases 
like  Otis  v.  Parker  (1903)  187  U.  S.  606, 
47  L.  ed.  323^23  Sup.  Ct.  Rep.  168,  deal- 
ing: with  the  constitutionality  of  statutes 
regulating  or  prohibiting  sales  of  stock 
on  margin,  or  Brodnax  v.  Missoari  (1911) 
219  V.  S.  285,  55  L.  ed.  219,  31  Sup.  Ct. 
Rep.  238,  involving  a  statute  against 
purchases  and  sales  of  stocks  or  grain 
for  future  delivery.  It  does  not  purport 
to  deal  with  the  question  of  the  validity 
of  statutes  designed  to  regulate  building 
and  loan  associations,  loan  companies  or 
individuals  engaged  in  the  loan  business, 
banks,  etc.;  and  must  necessarily,  al- 
though the  limitation  is  somewhat  vague, 
be  confined  in  the  main  to  consideration 
of  those  statutes  commonly  termed  "Blue 
Sky"  Laws,  which  will  be  found  to  have 
certain  similarities  and  to  constitute  a 
somewhat  distinct  class. 

In  recent  years,  the  sale  of  stocks, 
bonds,  and  other  securities  has  been  the 
subject  of  regulation  in  many  states. 
Laws  enacted  to  regulate  the  sale  of  such 
securities  have  been  popularly  known  as 
"Blue  Sky"  Laws.  Their  general  purpose 
is,  as  is  stated  in  Alabama  &  N.  0. 
Transp.  Co.  v.  Doyle  (1914)  210  Fed.  173, 
"to  stop  the  sale  of  stock  in  fly-by-night 
concerns,  visionary  oil  wells,  distant  gold 
mines,  and  other  like  fraudulent  exploita- 
tions." It  is  said  in  the  opinion  of  the 
Federal  Supreme  Court  in  Merrick  v.  N. 
W.  Halsey  &  Co.  (1917)  242  U.  S.  668, 
61  L.  ed.  498,  37  Sup.  Ct.  Rep.  227,  that 
twenty-six  states  now  have  legislation  of 
the  nature  herein  considered.  And  if 
the  present  note  appears  to  set  out  a 
somewhat  unnecessary  amount  of  detail 
in  reciting  the  provisions  of  the  various 
statutes  and  the  differences  between 
them,  it  is  because  of  the  importance 
and  newness  of  the  subject,  and  the  fact 
that,  while  the  power  of  the  state  to 
regulate  or  prohibit  the  sale  of  secur- 
ities palpably  of  a  fraudulent  nature 
may  be  conceded,  the  vital  question  is 

whether  in  attempting  to  exercise  this 
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power  the  state  in  the  particular  case 
has  transgressed  constitutional  limits. 

Generally  the  validity  of  the  so-called 
Blue  Sky  Laws  has  been  assailed  by  those 
dealing  in  corporate  or  quasi  corporate 
securities,  such  as  stocks,  bonds,  etc. 
But  in  one  case,  as  will  be  observed  later, 
the  question  was  raised  by  a  real  estate 
corporation  selling  small  tracts  of  land 
in  another  state,  the  corporation  being 
held  to  be  within  the  terms  of  the  stat- 
ute. > 

It  seems  advisable  at  the  outset,  in 
order  to  obtain  a  bird's-eye  view  of 
the  situation,  to  state  the  conclusions 
reached  in  the  various  cases.  The  con- 
stitutionality of  the  Blue  Sky  Laws  of 
Ohio,  South  Dakota,  and  Michigan  has 
been  sustained  by  the  Federal  Supreme 
Court, — the  first  in  Hall  v.  Geigkr- 
JoxES  Co.  ante,  514,  the  second  in  Cald- 
well V.  Sioux  Falls  Stock  Yards  Co. 
(1917)  242  U.  8.  559,  61  L.  ed  493,  37 
Sup.  Ct.  Rep.  224,  and  the  last  in  JVfer- 
rick  v.  N.  W.  Halsey  &  Co.  (1917)  242 
U.  S.  568,  61  L.  ed.  498,  37  Sup,  Ct.  Rep. 
227,  reversing  (1915)  228  Fed.  805,  The 
constitutionality  of  the  Arkansas  Blue 
Sky  Law  was  sustained  in  Standard 
Home  Co.  v.  Davis  (1914)  217  Fed.  904, 
and  Mechanics  Bldg.  &  L.  Asso.  v.  Coff- 
man  (1913)  110  Ark.  269,  162  S.  W. 
1090.  The  validity  of  the  North  Carolina 
Blue  Sky  Law .  was  upheld  in  State  v. 
Agey  (1915)  171  N.  0.  831,  88  S.  E.  726. 
The  Florida  Blue  Sky  Law  was  held  con- 
stitutional in  Ex  parte  Taylor  (1914)  63 
Fla.  61,  66  So.  t292,  Ann.  Cas.  1916A, 
701.  A  statute  of  Louisiana  regulating 
sales  of  bonds  by  itinerant  agents  was 
held  constitutional  in  State  v.  Schofield 
(1915)  136  La.  702,  67  So.  557. 

On  the  other  hand,  the  earlier  form  of 
the  Michigan  Blue  Sky  Law  of  1913  was 
held  unconstitutional  in  Alabama  &  X. 
O.  Transp.  Co.  v.  Doyle  (1914)  210  Fed. 
173,  the  law  which  was  held  constitu- 
tional by  the  Federal  Supreme  Court  in 
Merrick  v.  N.  W.  Halsey  &  Co.  (U.  8.) 
supra,  being  the  Michigan  statute  as 
amended  in  1915.  The  West  Virginia 
Blue  Sky  Law  was  held  unconstitutional 
in  Bracey  v.  Darst  (1914)  218  Fed.  482. 
And  the  Iowa  Blue  Sky  Law  was  held 
unconstitutional  in  William  R.  Compton 
Co.  V.  Allen  (1914)  216  Fed.  537. 
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TLe  question  of  the  constitutionality 
of  the  Blue  Sky  Laws  of  Montana  and 
Oregon  has  been  raised  also,  but  the 
courts  under  the  circumstances  involved 
found  a  decision  of  the  question  unneces- 
sary. 

It  may  be  stated  generally  that  these 
statutes  require  as  a  condition  precedent 
to  dealing  in  stocks,  bonds,  and  other 
securities  the  filing  of  certain  informa- 
tion with  a  designated  state  officer  and 
tK«  procuring  from  him  of  a  permit  or 
'license  to  do  business,  and  invest  the 
officer  in  question  with  considerable  pow- 
er and  discretion  as  to  the  advisability 
of  granting  the  license.  Nevertheless, 
the  statutes  differ  considerably  in  their 
appli'^ation  and  details.  The  Florida 
statute,  for  example,  contrary  to  that  of 
most  of  the  other  states,  applies  only  to 
corporations.  The  statutes  differ  also  to 
a  considerable  extent  in  their  require- 
ments of  the  persons  or  corporations 
regulated,  and  in  the  extent  of  the  dis- 
cretionary powers  conferred  upon  the 
state  officer  designated  to  grant  the  li- 
cense or  pertiiit. 

In  the  case  of  Caldwell  v.  Sioux  Falls 
Stock  Yards  Co.  (U.  S.)  supra,  the  court 
stated  that  the  statute  of  South  Dakota 
differed  in  some  details  from  the  statute 
of  Ohio,  upheld  in  Hall  v.  Geiger-Jones 
Co.  ante,  614,  bilt  in  its  purpose  and  gen- 
eral provisions  was  the  same;  and  rested 
its  decision  that  the  statute  did  not  vio- 
late the  14th  Amendment  or  the  com- 
merce clause  of  the.  Federal  Constitution 
on  the  more  extended  opinions  in  the 
Hall  Case  and  in  the  case  of  Merrick 
V.  N.  "W.  Halsey  Sc  Co.  (IT.  S.)  supra. 
The  South  Dakota  statute  makes  it 
unlawful  for  a  dealer  or  investment  com- 
pany (which  includes  persons,  corpora- 
tions, copartnerships,  or  associations, 
incorporated  or  unincorporated)  to  sell 
or  offer  for  sale  securities,  with  certain 
exceptions,  other  than  those  approved  by 
the  State  Securities  Commission,  or  to 
transact:  business  on  any  other  plan  than 
that  set  forth  in  the  statements  and 
papers  filed  with  the  Commission ;  it  pro- 
vides for  such  approval  and  the  issuance 
of  a  certificate  by  the  Commission  if  the 
Commission  finds,  from  the  data  which 
the  statute  requires  investment  com- 
panies to  file  with  it,  and  from  the  in- 
vestigations conducted  by  it,  that  the 
securities  or  investment  contracts  offered 
for  sale  are  not  of  a  character  to  Work  a 
fraud  upon  the  purchaser;  the  term 
"dealer,"  it  is  provided,  shall  not  in- 
clude an  owner  or  issuer  of  securities 
when  the  sale  of  them  is  not  made,  in 

the  course  of  continued  and  successive 
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transactions  of  a  similar  nature,  nor  one 
who,  in  a  trust  capacity  created  by  law, 
lawfully  sells  securities  impressed  with 
such  trust;  a  dealer  is  required  to  obtain 
a  license  from  the  Commission;  and  the 
Commission  may  revoke  licenses  granted 
by  it  if  from  an  examination  it  appears 
that  the  further  sale  of  the  securities  in 
question  would  work  a  fraud  upon  the 
purchaser;  investment  companies  are  re- 
quired to  pay  a  filing  fee  of  from  $10  to 
$100  on  application  to  the  Commission 
for  a  certificate. 

While,  as  above  shown,  the  constitu- 
tionality of  the  statute  was  upheld  in 
the  Caldwell  Case  (U.  S.)  supra,  it  was 
held  in  that  case  that  the  jurisdiction  of 
a  Federal  court  to  enjoin  the  threatened 
enforcement  by  state  officials  through 
civil  or  criminal  proceedings  of  the  pro- 
visions of  the  statute  could  not  be 
successfully  challenged  on  the  grounds 
that  the  complainants  had  a  plain, 
speedy,  and  adequate  remedy  at  law; 
that  the  suit  was  one  against  the  state; 
or  the  pka  of  the  unconstitutionality  of 
the  statute  was  made  in  certain  pending 
criminal  actions, — where  six  informa- 
tions for  violations  of  the  statute  had 
already  been  filed  against  the  complain- 
ants, and  as  many  more  might  be  brought 
as  there  were  violations,  and  a  conviction 
of  each  might  bear  a  fine  of  $1,000  or 
imprisonment,  or  both,  and  where  the 
decree  did  not  enjoin  criminal  actions 
begun  before  the  filing  of  the  bill. 

In  Merrick  v.  N.  W.  Halsey  &  Co. 
(1917)  242  U.  S.  568,  61  L.  ed.  498,  37 
Sup.  Ct.  Rep.  227,  the  court  stated  that 
the  Blue  Sky  Law  of  Michigan  under 
consideration  was  almost  identical  with 
that  of  South  Dakota,  which  was  the 
subject  of  the  decision  in  the  Caldwell 
Case.  And  the  court  held  that  the 
Michigan  statute  was  justified  by  the 
police  power  of  the  state,  notrwithstand- 
ing  the  limitations  of  the  14th  Amend- 
ment of  the  Federal  Constitution; 
further,  that  it  did  not  deny  the  equal 
protection  of  the  law  in  the  exemption 
of  securities  listed  in  any  standard  man- 
ual of  information  approved  by  the 
State  Securities  Commission,  nor  in  em- 
powering the  Commission  to  call  for 
additional  information  other  than  that 
contained  in  the  manual,  and,  pending 
the  filing  of  such  information,  to  suspend 
the  sale  of  such  securities,  and  to  sus- 
pend, either  temporarily  or  permanently, 
the  sale  of  any  securities  listed  in  such 
manuals  after  a  hearing  upon  notice, 
if  the  Commission  should  find  that  the 
sale  of  such  securities  would  work  a 
fraud   upon   purchasers.     It    was   held 
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also  that  the  pursuit  of  a  lawful  busi- 
ness was  not  made  the  subject  of  ar- 
bitrary executive  discretion  by  the 
statute,  contrary  to  the  14th  Amendment, 
in  that  it  forbade  the  sale  of  corporate 
or  quasi  corporate  securities  that  had 
not  first  received  the  approval  of  the 
State  Securities  Commission,  and  re- 
quired dealers  in  such  securities  to  ob- 
tain a  license  from  the  Commission,  and 
forbade  them  to  transact  business  on 
any  other  plan  than  that  set  forth  in  the 
statements'  and  papers  filed  with  the 
Commission,  since  there  was  a  presump- 
tion against  wanton  action  by  the  Com- 
mission, and  if  there  should  be  such 
disregard  of  duty  a  remedy  in  the  courts 
was  expressly  given,  and  if  not  given 
would  necessarily  be  implied. 

The  title  of  the  Michigan  Blue  Sky 
Law, — "An  act  to  prevent  fraud  in  the 
sale  and  disposition  of  stocks,  bonds,  or 
other  securities  sold  or  offered  for  sale," 
etc., — was  held  in  Merrick  v.  N.  W.  Hal- 
sey  &  Co.  (U.  S.)  supra,  to  indicate 
sufficiently  the  contents  of  the  statute. 
See  also  as  to  title  of  the  Florida  Blue 
Sky  Law,  Ex  parte  Taylor  (1914)  68 
Fla.  61,  66  So.  292,  infra. 

The  contention  that  the  Blue  Sky  Laws 
of  South  Dakota  and  Michigan  violated 
the  commerce  clause  of  the  Federal  Con- 
stitution was  overruled  in  the  cases  of 
Caldwell  v.  Sioux  Falls  Stock  Yards  Co. 
(1917)  242  U.  S.  559,  61  L.  ed.  493,  37 
Sup.  Ct.  Rep.  224,  and  Merrick  v.  N.  W. 
Hnlsev  &  Co.  (U.  S.)  supra,  on  the  opin- 
ion in  Hall  v.  Geigbr- Jones  Ca  ante^514. 

As  to  the  right  of  the  state  to  regulate 
the  sale  of  securities,  the  Federal  Su- 
preme Court  by  Mr.  Justice  McKenna, 
in  Merrick  v.  N.  W.  Halsey  &  Co.  (U.  S.) 
supra,  said:  '^Counsel,  indeed,  frankly 
concedes  the  evil  of  'get-rich-quick^ 
schemes,  and  quotes  the  banking  com- 
missioner of  the  state  of  Kansas  for  the 
statement  that  the  Blue  Sky  Law  of 
that  state  has  saved  the  people  of  that 
state  $6,000,000  since  its  enactment,  and 
that  between  1,400  and  1,500  companies 
had  been  investigated  by  the  department, 
and  less  than  400  of  the  number  granted 
permits  to  sell  securities  in  the  state. 
Counsel  also  quotes  the  confidence  of  the 
commissioner  in  the  efficacy  of  the  law, 
and  that  it  will  'eventually  result  in  the 
regulation  and  supervision  of  all  kinds 
of  companies  in  the  same  manner  as 
banks  ere  now  regulated  and  supervised.* 
Against  this  statement,  however,  counsel 
cites  the  view  expressed  by  the  British 
Board  of  Trade  of  the  inexpediency  of 
an  official  investigation  'into  the  sound- 
ness, good  faith,  and  prospects'  of  com- 
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panies.  tJpon  this  differenoe  in  views 
we  are  not  called  upon  to  express  an 
opinion,  for,  as  we  have  said,  the  judg- 
ment is  for  the  state  to  make,  and  in  the 
belief  of  evils  and  the  necessity  for  their 
remedy  and  the  manner  of  their  remedy 
the  state  has  determined  that  the  busi- 
ness of  dealing  in  securities  shall  have 
administrative  supervision,  and  twenty- 
six  states  have  expressed  like  judgments. 
Much  may  be  said  against  these  judg- 
ments, as  much  has  been  said,  and  de- 
cisions of  the  courts  have  been  cited 
against  them.  We  are  not  insensible 
to  the  strength  of  both,  but  we  eannet 
stay  the  hands  of  government  upon  a 
consideration  of  the  impolicy  of  its  leg- 
islation. Every  new^  regulation  of  busi- 
ness or  conduct  meets  challenge^  and,  of 
course,  must  sustain  itself  against  efaal- 
lenge  and  the  limitations  that  the  Con- 
stitution imposesi  But  it  is  to  be  borne 
in  mind  that  the  policy  af  a  state  and 
its  expression  in  laws  must  vary  with 
circumstances.  And  this  eapacity  for 
growth  and  adaptation  we  said,  through 
Mr.  Justice  Matthews,  in  Hurt  a  do  v. 
California  (1884)  110  U.  S.  616,  530,  28 
L.  ed.  232,  237,  4  Sup.  Ct.  Rep.  Ill,  292, 
is  the  'peculiar  boast  and  excellence  of 
the  common  law.'  It  may  be  that  con- 
stitutional law  must  h^ve  a  more  fixed 
quality  than  customary  law,  or,  as  was 
said .  by  Mr.  Justice  Brewer,  in  MuUer 
V.  Oregon  (1908)  208  U.  S.  412,  420,  52 
L.  ed.  551,  555,  28  Sup.  Ct.  Rep.  324,  13 
Ann.  Cas.  957,  that  'it  is  the  peculiar 
value  of  a  written  constitution  that  it 
places  in  unchanging  form  limitations 
up<»i  legislative  action.'  This,  however, 
does  not  mean  that  the  form  is  so  rigid 
as  to  make  government  inadeqfuate  to  the 
changing  conditions  of  life,  preventing 
its  exertion  except  by  amendments  to  the 
organic  law.  We  may  feel  the  difficulties 
of  the  new  applications  which  are  in- 
voked, the  strength  of  the  contentions 
and  the  arguments  which  support  or 
oppose  them,  but  our  surest  recourse  is 
in  what  has  been  done,  and  in  the  pend- 
ing case  we  have  analogies,  if  not  exact 
examples,  to  guide  us.  So  guided  and 
so  informed,  we  think  the  statute  under 
review  is  within  the  power  of  the  state. 
It  burdens  honest  business,  it  is  true, 
but  "burdens  it  only  that,  under  its  forms, 
dishonest  business  may  not  be  done. 
This  manifestly  cannot  be  accomplished 
by  mere  declaration;  there  must  be  con- 
ditions imposed  and  provision  made  for 
their  performance.  Expense  may  there- 
by be  caused,  and  inconvenience,  but  to 
arrest  the  power  of  the  state  by  such 
considerations  would  make  it  impotent 
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to  diseharge  its  f  auction.  It  costs  some- 
thing to  be  governed/' 

And,  in  this  connection,  the  observa- 
tions seem  pertinent  of  Wood,  Circuit 
Judge,  who  in  dissenting  from  the  major- 
ity opinion  in  Bracey  v.  Darst  (1914) 
218  Fed.  482,  that  the  West  Virginia 
Blue  Sky  Law  was  unconstitutional, 
said:  ''The  statute  here  involved  was 
intended  to  prevent,  or  at  least  check, 
one  of  the  most  generally  recognized 
and  harmful  evils  of  economic  life. 
With  increasing  facilities  and  communi- 
cation all  sorts  of  fraudulent  and 
visionary  schemes  are.  imposed,  on  the 
public  by  selling  stocks,  bonds,  and  other 
papers,  in  form  of  securities,  calling  for 
returns  on  the  investment.  Nothing 
seems  plainer  than  the  right  of  the  leg- 
islature under  the  police  power  to  pro- 
vide by  statute  a  reasonable  method  of 
having  these  schemes  examined  into  by 
some  public  authority  and  requiring 
those  who  would  sell  to  the  public  se- 
eurities  based  on  them  to  make  a  showing 
of  good  faith,  solvency,  and  a  reason- 
able chance  of  return  on  the  investment." 

The  constitutionality  of  the  Arkansas 
Blue  Sky  Law  was,  as  before  stated,  sus- 
tained in  Standard  Home  Co.  v.  Davis 
(1914)  217  Fed.  904.  This  law  is  similar 
in  its  main  provisions  and  phraseology 
to  that  heldjoineonstitutional  in  Bracey 
V.  Darst  (1914)  218  Fed.  482,  discussed 
infra.  It  contains  the  additional  pro- 
vision, however,  that  after  any  invest- 
ment company  is  admitted  under  the  act 
to  do  business  its  license  may  be  revoked 
by  the  insurance  commissioner  (whose 
duties,  it  is  provided,  devolve  on  the 
bank  commissioner  on  the  creation  of 
the  latter  office)  if  he  finds  that  the 
company  is  attempting  in  any  manner 
to  defraud  the  public,  and  provides  for 
a  suit  by  an  investment  company  whosf 
right  to  do  business  An  the  state  is  re- 
fused or  revoked,  in  the  chancery  court 
in  any  county  in  the  state  where  its  prin- 
cipal office  is  maintained  or  its  principal 
agent  resides,  asking  that  the  refusal 
or  revocation  be  annuHed,  The  Ar- 
kansas law  also  requires  any  individual, 
copartnership,  corporation,  or  associa- 
tion which  sells  any  building  or  invest- 
ment contracts,  or  like  securities,  on 
which  payments  are  required  to  be  made 
by  the  purchaser  from  time  to  time,  be- 
fore being  admitted  to  do  business  in 
the  state,  to  give  a  bond  in  ^he  sum  of 
$20,000  for  the  faithful  performance  of 
its  contraeta.  The  court  found  that  the 
plaintiff,  an  investment  company,  which 
sought  to  enjoin  enforcement  of  the  stat- 
ute, was  not  engaged  in  interstate  com- 
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merce,  as  it  offered  nothing  for  sale,  and 
conducted  a  business  in  the  nature  of 
loans,  receiving  monthly  instalments 
from  parties  who  purchased  contracts; 
so  that  it  could  not  raise  the  objection 
that  the  statute  offended  against  the 
commerce  clause  of  the  Federal  Con- 
stitution. And  it  was  held  that  the 
plaintiff  was  not  in  a  position  to  question 
the  constitutionality  of  the  statute  on 
the  ground  that  it  denied  the  equal  pro- 
tection of  the  laws,  in  that  it  applied 
to  state  banks  and  trust  companies  but 
not  to  national  banks,  the  plaintiff  not 
being  engaged  in  the  banking  business 
(in  this  connection,  see  note  to  Pugh  v. 
Pugh,  32  L.R.A.(N.S.)  954,  on  the  gen- 
eral question  as  to  who  may  raise  the 
objection  that  a  statute  contains  an  un- 
constitutional discrimination) ;  or  on  the 
ground  that  it  deprived  the  plaintiff  of 
property  without  due  process  of  law 
and  denied  to  it  freedom  of  contract,  id 
violation  of  the  Federal  Constitution,  in 
that  it  prohibited  the  sale  of  stocks, 
bonds,  or  other  securities  unless  the 
company  issuing  them  was  solvent,  since 
the  plaintiff  specifically  alleged  that  it 
was  a  solvent  corporation.  The  constitu- 
tionality of  the  statute  was  upheld  as 
against  objections  also  that  it  denied  the 
equal  protection  of  the  law  in  violation 
of  the  14th  Amendment  to  the  Federal 
Constitution,  in  that  it  applied  to  stocks, 
bonds,  and  other  securities,  and  not 
to  bonds  of  the  United  States  or  munic- 
ipal bonds  of  the  state  of  Arkansas;  that 
it  applied  to  mortgage  securities  upon 
real  estate  situated  without  the  state,  but 
!  did  not  apply  to  mortgages  on  real  prop- 
erty situated  within  the  state;  and  that 
it  did  not  apply  to  notes  secured  by 
mortgage  upon  real  property  situated 
within  the  state,  but  was  applicable  to 
mortgages  on  property  within  the  state 
if  said  mortgages  secured  bonds.  Other 
objections  to  the  constitutionality  of  the 
statute  which  were  held  untenable  were 
that  it  unlawfully  authorized  the  bank 
commissioner  and  his  assistants  to  ex- 
amine the  business  of  any  investment 
company  and  required  it  to  divulge  any 
facts  in  connection  with  said  business, 
whether  or  not  the  same  related  in  any 
way  to  securities  proposed  to  be  sold  in 
Arkansas;  that  it  unlawfully  infringed 
charter  and  contract  rights,  in  that  be- 
fore its  enactment  the  plaintiff  had  ob- 
tained a  license  to  do  business  in  the 
state  and  had  entered  into  a  large  num- 
ber of  contracts  therein  (there  being, 
however,  at  that  time  a  constitutional 
provision  that  the  general  assembly 
should  have  the  power  to  alter,  revoke, 
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or  annul  any  charter) ;  that  it  delegated 
legislative  powers  and  duties  upon  the 
bank  commissioner,  and  vested  him  with 
arbitrary  power;  that  its  enforcement 
would  amount  to  a  deprivation  of  the 
right  of  freedom  of  contract;  and  that 
it  violated  constitutional  provisions  of 
the  United  States  and  of  the  state  of 
Arkansas  prohibiting  excessive  fines  and 
cruel  and  unusual  punishments,  the  pen- 
alty for  each  offense  being  a  fine  of  not 
less  than  $100  nor  more  than  $5,000,  or 
imprisonment  in  the  county  jail  for  not 
more  than  ninety  days,  or  both  fine  and 
imprisonment. 

And  the  court  held  also  in  Standard 
Home  Co.  v.  Davis  (1914)  217  Fed.  904, 
that  it  was  immaterial,  so  far  as  con- 
cerned the  plaintiff's  right  to  question 
the  constitutionality  of  the  statute,  that 
it  denied  to  persons  the  right  to  purchase 
stocks,  bonds,  or  other  securities  of  an 
investment  company  when  in  the  opinion 
of  the  bank  commissioner  such  purchase 
would  result  in  a  loss  to  purchasers,  as 
the  plaintiff  did  not  engage  in  the  pur- 
chase of  stocks  or  bonds,  or  claim  to  be 
authorized  to  do  so  by  its  charter. 

The  court,  however,  held  that  the  stat- 
ute did  not  authorize  the  requirement 
by  the  bank  commissioner  of  a  true  and 
complete  list  of  the  holders  of  all  the 
securities  of  an  investment  company. 
Ibid. 

As  to  the  reasons  for  the  enactment  of 
the  so-called  Blue  Sky  Law,  and  for 
sustaining  its  validity,  the  court  in 
Standard  Home  Co.  v.  Davis  (Fed.) 
supra,  said:  "Experience  has  dem- 
onstrated the  fact  that  some  of  the 
grossest  frauds  have  been  perpetrated 
on  the  public  by  investment  companies 
by  extravagant  expenditures  for  salaries, 
agents'  commissions,  and  other  apparent- 
ly legitimate  purposes  through  officers 
who  had  practically  nothing  invested  in 
the  association,  and  whose  character 
and  reputation  stamped  them  as  adven- 
turers and  cheats.  Such  regulations  are 
proper  and  wholesome.  The  dockets  of 
the  national  courts  have  been  crowded 
for  the  last  few  years  with  criminal 
prosecutions  of  persons  charged  with  the 
use  of  the  mails  of  the  United  States  in 
carrying  out  fraudulent  schemes  by  so- 
called  investment  companies  and  persons 
offering  allurements  to  get  rich  quick. 
But  those  courts  are  only  clothed  with 
jurisdiction  to  prosecute  those  who,  in 
carrying  out  their  fraudulent  schemes, 
make  use  of  the  mails,  and  then  only 
after  the  commission  of  the  offense. 
This  necessarily  affects  only  a  small  por- 
tion of  those  engaged  in  such  schemes. 
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I  and  can  in  no  wise  act  as  a  preventative. 

I  The  states  alone  can  provide  for  the  pre- 
vention and  punishment  of  all  who 
commit  frauds,  although  the  mails  are 
not  used  for  their  accomplishment,  and 
enact  laws  to  prevent  the  commission  of 
these  crimes.  Legislation  to  prevent 
crime  is  of  greater  benefit  to  soeiety 
than  the  punishment  of  the  offender 
after  the  crime  has  been  committed  and 
innocent  persons  have  been  made  to 
suffer.  Statutes  enacted  for  such  pur- 
poses ought  not  to  be  declared  invalid 
by  the  courts  upon  slight  grounds,  even 
if  extreme  cases  can  be  imagined  where 
they  may  work  an  injustice.  The  grant- 
ing of  the  privilege  to  do  business  of 
that  nature  in  the  state  by  a  high  official 
is,  to  a  certain  extent,  an  assurance  to 
the  public  that  the  corporation  is>  prop- 
erly managed.  It  is  not  only  his  priv- 
ilege, but  his  duty,  to  exercise  great 
caution  to  satisfy  himself  that  not  only 
the  scheme,  but  the  men  administering 
the  affairs  of  the  company,  are  of  such 
character  and  standing,  and  have  such  a 
financial  interest  in  the  success  of  the 
scheme,  as  to  give  reasonable  assurance 
to  investors  that  their  money  will  not 
be  dishonestly  dissipated  or  misappro- 
priated. Nor  can  there  be  a  reasonable 
objection  to  the  provision  of  the  statute 
that  this  information  nhould  be  ac- 
cessible to  those  who  are  inclined  to 
invest  their  money  in  the  securities  of 
that  association.  There  can  be  no 
better  means  of  information  than  the 
sworn  statements  of  the  officers  show- 
ing the  condition  of  their  corporation. 
National,  as  well  as  state,  banks  and 
insurance  companies  are  required  to^ 
publish  similar  information  in  the  pub- 
lic press,  and  fully  as  much  in  their 
reports  to  the  officials  charged  with 
their  supervision.  The  validity  of  these 
requirements  has/never  been  questioned. 
The  claim  that  the  provisions  of  the 
act  are  not  within  the  police  power  of 
the  state  as  they  are  not  necessary  to 
protect  the  health,  safety,  morals,  and 
welfare  of  its  people  cannot  be  sus- 
tained." 

The  validity  of  the  Arkansas  statute 
was  sustained  also  in  Mechanics  Bldg. 
&  L.  Asso.  V.  Coffman  (1913)  110  Ark. 
269,  162  S.  W.  1090,  as  against  objec- 
tions by  a  building  and  loan  association 
that  the  act  was  not  passed  in  accord- 
ance wi^  constitutional  requirements, 
that  it  conferred  judicial  power  on  the 
insurance  commissioner,  and  made  an 
arbitrary  and  unreasonable  classifica- 
tion. 
The  Florida  statutOi  which  was  held 
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constitntiozial  in  Ez  parte  Taylor 
(1914)  68  FU.  61,  66  So.  292,  Aim.  Gas. 
1916A,  701,  ia,  in  general  provisiona  and 
phraseology,  substantially  similar  to 
that  held  unconstitutional  in  Braoey  y. 
Darst  (1914)  218  Fed.  482,  eited  infra, 
except  that  it  defines  as  a  domestic 
investment  company  ''every  corporation, 
.  .  .  [with  certain  exceptions] 
which  are  now  organized  or  which  may 
be  oi^anized  in  this  state,  which  shall 
offer  for  sale  within  the  state  of  Flor- 
ida, and  outside  of  the  county  where 
such  corporation  has  its  principal  office 
or  place  of  business  through  any  agency 
whatsoever,  any  of  its  stocks»  bonds, 
debentures,  certificates,  policies  or 
other  securities  of  any  kind  or  char- 
acter;'' and  defines  a  foreign  invest- 
ment company  as  any  such  corporation 
organized  under  the  laws  of  any  other 
state.  It  will  thus  be  observed  that  the 
statute  applies  only  to  corporations.  It 
requires  investment  companies,  before 
selling  cw  oficering  to  sell  any  stocks  or 
securities,  to  file  certain  papers  with 
the  state  comptroller,  who  may,  to- 
gether with  the  attorney  general,  make 
a  further  examination  of  the  invest- 
ment company  and  its  affairs,  at  the 
company's  expense,  and  if  they  find 
that  the  company  is  solvent  and  that 
its  articles  of  incorporation  and  as- 
sociation, its  constitution  and  by-laws, 
its  proposed  plan  of  business,  and  its 
contracts  contain  a  "fair,  just,  and 
equitable  plan  for  the  transaction  of 
business,"  they  shall  issue  it  a  permit 
to .  do  business  in  the  state,  the  provi- 
sion of  the  West  Virginia  statute  con- 
sidered in  the  Bracey  Case,  as  to  the 
finding  that  *  the  plan  in  question 
promises  a  fair  return  in  the  judgment 
of  the  examining  officer,  being  omitted 
in  the  Florida  statute.  See  also  the 
quotation  from  the  Bracey  Case,  infra, 
in  which  the  court  distinguishes  the 
West  YiiiRrinia  and  Florida  statutes. 

It  was  held  in  Ex  parte  Taylor  (Fla.) 
supra,  that  the  title  of  the  statute,  re- 
citing that  it  was  "an  act  to  define 
domestic  and  foreign  investment  com- 
panies; to  provide  for  the  r^ulation 
and  supervision  of  same;  to  provide 
conditions  and  terms  under  which  cor- 
porations, foreign  and  domestie,  ean 
sell  to  persons  in  Florida  stock  and 
other  securities;  to  place  such  invest- 
ment companies  under  the  jurisdiction 
of  the  comptroller  and  attorney  gen- 
eral, and  to  prescribe  for  the  comp- 
troller and  attorney  general  certain 
duties  and  powers;  to  provide  for  the 
service  of  process  thereon;  to  provide 
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for  the  registration  of  agents  selling 
securities  of  such  investment  com- 
panies, and  to  provide  penalties  for  the 
violations  of  the  terms  of  this  act,  and 
for  other  purposes," — was  not  so  de- 
fective or  misleading  as  to  render  the 
act  violative  of  a  constitutional  pro- 
vision that  "each  law  enacted  in  the 
legislature  shall  embrace  but  one  sub- 
ject and  matter  properly  connected 
therewith,  which  subject  shall  be  briefly 
expressed  in  the  title."  8ee  also  as  to 
title  of  Michigan  Blue  Sky  Law, 
Merrick  v.  N.  W.  Halsey  &  Co.  (1917) 
242  U.  S.  568,  61  L.  ed.  498,  37  Sup. 
Ct.  Rep.  227. 

It  was  held  also  that  no  question  of 
interstate  commerce  was  involved,  as 
the  offense  charged  was  an  attempt  by 
an  agent,  in  violation  of  the  statute,  to 
sell  in  a  county  in  the  state  outside  of 
the  county  where  the  corporation  had 
its  principal  office  or  place  of  business, 
shares  of  the  capital  stock  of  a  dom^tic 
corporation.    Ibid. 

As  to  whether  the  statute  involved  a 
taking  of  property  without  due  process 
of  law  or  denied  the  equal  protection  of 
the -laws,  in  violation  of  constitutional 
provision,  the  court  in  Ex  parte  Taylor 
(Fla.)  supra,  said :  "Certainly  it  is  with- 
in the  power,  as  it  is  clearly  the  duty, 
of  the  state  to  limit  and  regulate  the 
powers  and  operations  of  corporations 
which  it  brings  into  existence.  This 
limitation  and  regulation  may,  in  the 
legislative  discretion,  be  accomplished 
by  administrative  action  within  the 
ultimate  and  reasonable  bounds  definite- 
ly fixed  by  the  statute;  every  such  ad- 
ministrative action  being  subject  to 
judicial  review.  .  .  .  It  is  manifest- 
ly competent  for  the  lawmaking  power 
to  authorize  an  administrative  finding 
whether  the  'proposed  place  of  busi- 
ness and  the  contracts'  of  a  domestic 
corporation  'contain  a  fair,  just,  and 
equitable  plan  for  the  transaction  of 
business,'  which  finding  will  warrant 
administrative  action  duly  taken  under 
a  statutory  police  regulation  in  the  in- 
terest of  the  public  welfare,  unless 
restrained  or  controlled  by  appropriate 
judicial  action.  There  is  no  ground 
whatever  in  this  case  to  support  a  con- 
tention of  taking  property  without  due 
process  of  law.  Even  if  the  state  has 
not  provided  along  similar  lines  ad- 
equate protection  of  the  public  against 
firms  and  individuals,  the  petitioner 
here  cannot  complain  of  it  if  this  stat- 
utory regulation  is  lawfully  applied  in 
this  case.  The  statute  contemplates  an 
adequate  hearing  as  to  all  rights  in- 
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volved.  The  petitioner  is  not  denied  the 
equal  protection  of  the  laws,  sinee  this 
statutory  regulation  has  relation  to  the 
public  welfare  and  is  applicable  alike  to 
all  corporations  similarly  conditioned 
with  the  domestic  corporation  concerned 
here,  of  which  the  petitioner  acted  as 
agent  in  violating  the  statute.  Such 
regulations  as  those  prescribed  are  pe- 
culiarly appropriate  to  corporations  as 
classified  in  the  statute.  No  arbitrary 
discrimination  appears." 

A  real  estate  company  selling  small 
tracts  of  land  in  another  state  was  held 
in  State  v.  Agey  (1916)  171  N.  0.  831, 
88  S.  E.  726,  to  be  within  the  North 
Carolina  Blue  Sky  Law,  the  validity  of 
which  the  court  sustained.  The  statute 
in  this  state  provides  that  before  cer- 
tain kinds  of  companies,  including  bond 
and  "investment"  companies,  or  any  in- 
dividual, corporation,  or  copartnership 
who  offers  for  sale  the  stocks,  bonds,  or 
obligations  of  any  foreign  corporation 
through  agents,  shall  be  authorized  to 
do  business  in  the  state  it  must  be  li- 
censed by  the  insurance  commissioner, 
who  is  authorized  to  grant  the  license 
when  he  is  satisfied  that  the  corporation 
is  "safe  and  solvent,"  and  has  complied 
with  the  laws  of  the  state  applicable  to 
fidelity  companies;  an  amendment  en- 
acted in  1913  made  subject  to  the  act 
every  corporation,  copartnership,  or 
association  organized  without  the  state, 
whether  incorporated  or  not,  which 
within  the  state  sold  or  negotiated  for 
sale  any  "stocks,  bonds,  or  other  ev- 
idences of  property,  or  interest  in  itself 
or  any  other  company,"  where  any  part 
of  the  proceeds  of  sale  were  to  be  used 
in  the  payment  of  commissions,  or  or- 
ganization or  promotion  expenses,  tin 
this  case  a  Tennessee  corporation,  au- 
thorized to  buy  and  sell  real  estate, 
bought  and  subdivided  large  tracts  of 
land  in  Georgia,  it  being  its  purpose  to 
sell  the  subdivisions  for  fig  orchards, 
payments  being  made  by  instalments, 
and  the  company  agreeing  to  care  for 
the  orchards  for  five  years  and  to  deed 
the  land  sold  on  completion  of  pay- 
ments. It  was  held,  as  before  stated, 
that  the  corporation  was  within  the 
statute  and  that  its  agent  was  subject 
to  indictment  thereunder  for  soliciting 
and  selling  its  contracts  in  North  Car- 
olina, when  the  corporation  had  not 
complied  with  the  statute.  It  was  said : 
"This  transaction  took  place  entirely 
within  the  state  of  North  Carolina,  and 
is  subject  to  the  police  power  of  this 
state.  There  can  be  no  interstate  com- 
merce, unless  as  a  part  of  the  transac- 
L.R.A.19nF. 


tion  there  is  in  contemplation  some  act 
of  transportation  between  two  or  more 
states.  In  this  case  the  defendant  was 
selling  to  a  citizen  of  this  state  an 
obligation  to  make  title  to  real  estate 
in  Georgia,  and,  upon  compliance  with 
the  terms  therein  stated,  to  make  title 
to  a  certain  small  lot  of  land  in  Georgia. 
There  is  nothing  to  be  transported 
either  from  this  state  to  Georgia  or 
from  Georgia  to  this  state.  There  is 
no  element  of  interstate  commerce  in- 
volved. .  .  .  The  intent  of  this 
statute  is  to  protect  our  people,  under 
the  police  power,  from  fraud  and  im- 
position by  irresponsible  nonresident 
parties.  These  instances  have  been  so 
frequent  that  the  United  States  Post- 
office  Department  has  estimated  that 
the  people  of  this  country  have  been 
losing  annually  more  than  $100,000,000 
by  speculative  schemes  which  have  no 
more  substantial  basis  than  so  many 
feet  of  'blue  sky.'  To  prevent  such  im- 
positions on  its  people  is  an  essential 
duty  of  government.  If  there  is  fraud 
and  imposition  in  a  case  of  this  kind 
the  parties  imposed  on  can  rarely  go  to 
Georgia  and  hunt  up  the  guilty  party, 
even  if  to  be  found  there,  and  undei^ 
the  expense  incident  thereto.  Even  if 
this  could  be  done,  there  would  rarely 
be  any  assets  which  could  be  applied 
to  the  demands  of  the  plaintiff.  This 
state  has  sought  to  proteet  its  people, 
not  by  forbidding  such  transactions, 
but  by  the  very  reasonable  requirements 
that  when  parties,  whether  incorporated 
or  not,  acting  under  the  authority,  ac- 
tual or  merely  asserted,  of  another 
state,  propose  to  do  such  business  in 
our  borders,  they  must  submit  their 
statement  of  assets  and  the  nature  of 
their  business  to  the  insurance  com- 
missioner of  this  state,  who  will  issue 
his  license  to  do  business  here  when  he 
4s  satisfied  that  the  company  or  cor- 
poration is  safe  and  solvent,  and  has 
complied  with  the  law  of  this  state 
applicable  to  fidelity  companies  and 
governing  their  admission  and  super- 
vision by  the  insurance  department,' 
and  making  it  indictable  to  transact 
such  business  in  this  state  until  such 
license  has  been  obtained.  This  is  a 
reasonable  requirement  under  the  police 
power  of  this  state." 

In  State  v.  Schofield  (1915)  136  La. 
702,  67  So.  557,  the  court  sustained  the 
eonstitutionality  of  a  statute,  construed 
as  an  exercise  of  the  taxing  power,  re- 
quiring every  itinerant  or  traveling 
agent  engaged  in  the  sale  of  stocks  or 
bonds  of  any  corporation  organized  in 
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that  or  any  other  state  to  procure  from 
the  secretary  of  state,  at  a  cost  of  $1, 
a  certificate  of  permission,  which  would 
entitle  him  to  procure  from  the  sheriff 
of  the  parish  in  which  he  proposed  to 
engage  in  such  sales  a  license  to  do 
so,  the  license  costing  $5  per  annum; 
to  give  bond  in  a  sum  of  not  less  than 
-$15,000,  conditioned  that  he  would  make 
no  false  statement  or  misrepresentation 
of  facts  in  making  sales;  and  to  give  a 
separate  bond  and  procure  a  separate 
certificate  of  permission  and  license  for 
•each  separate  company  or  stocks  and 
.  bonds  represented.  The  particular  ob- 
jections to  the  constitutionality  of  the 
statute  were  that  it  deprived  itinerant 
venders  of  stocks  and  bonds  of  liberty 
and  property  in  violation  of  the  Federal 
Constitution;  that  the  license  imposed 
by  the  statute  was  not  graduated,  as 
required  by  the  state  Constitution  of 
taxation  licenses  (the  court  saying  that 
the  graduation  consisted  in  the  agent 
being  required  to  take  out  a  separate 
license  for  each  company  or  stock  or 
bond  he  represented  and  for  each  parish 
in  which  he  did  business) ;  that  the 
statute  contained  two  objects,  viz.,  the 
levying  of  a  tax  and  the  regulation  of 
the  business  in  question,  in  violation  of 
a  constitutional  provision  requiring 
statutes  to  have  but  one  object;  that 
it  was  broader  than  the  title,  in  viola- 
tion of  a  provision  of  the  Constitution 
requiring  V^e  object  of  acts  to  be  stated 
in  their  titles;  that  it  unlawfully  dis- 
xs'iminated  between  itinerant  sellers  and 
sellers  with  fixed  places  of  business,  and 
was  therefore  class  legislation  obnoxious 
to  the  provisions  of  the  Federal  Con- 
stitution; that  it  unlawfully  discrim- 
inated  between  purchasers  by  affording 
the  protection  of  a  bond  to  purchasers 
from  itinerant  agents,  and  not  extending 
the  same  protection  to  purchasers  from 
agents  with  fixed  places  of  business; 
and  that  it  violated  the  commerce  clause 
of  the  Federal  Constitution.  As  to  the 
last  point,  the  court,  however,  stated 
that,  under  the  doctrine  that  a  statute 
would  not  be  so  interpreted  as  to  render 
it  unconstitutional  if  without  doing 
violence  to  its  language  a  saving  in- 
terpretation is  possible,  the  stocks  and 
bonds  of  foreign  corporations  to  which 
the  statute  had  reference  would  have  to 
be  held  to  be  those  only  already  incor- 
porated into  the  mass  of  the  property  of 
the  state. 

In  view  of  the  decisions  of  the  Fed- 
eral Supreme  Court  considered  above, 
sustaining  the  constitutionality  of  the 
Blue  Sky  Laws  of  Ohio,  South  Dakota, 
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and  Michigan,  there  may  be  consider- 
able doubt  as  to  the  correctness  of  the 
prior  decisions  of  the  lower  Federal 
courts  that  the  Blue  Sky  Laws  of  West 
Virginia  and  Iowa,  and  the  Michigan 
statute  of  1913,  are  violative  of  the 
Federal  Constitution.  But,  although 
the  general  import  of  the  Blue  Sky 
Laws  held  unconstitutional  appears  to 
be  the  same  as  that  of  those  held  con- 
stitutional by  the  Federal  Supreme 
Court,  there  seems  to  be  some  ground 
for  distinguishing  between  them,  be- 
cause of  substantial  differences  in  the 
statutes.  This  is  true  particularly,  it 
seems,  in  that  the  statutes  held  uncon- 
stitutional apparently  go  farther  than 
those  whose  constitutionality  has  been 
sustained  by  the  Federal  Supreme  Court 
in  attempting  to  guard  investors  against 
possible  financial  loss  and  not  merely 
against  fraud,  and  in  failing  to  exempt 
from  their  provisions  a  sale  by  a  bona 
fide  owner  of  securities  not  made  in  the 
course  of  continued  or  successive  trans- 
actions of  a  similar  nature,  or,  as  in 
the  case  of  the  Iowa  statute,  limiting 
such  exemption  to  owners  who  are  res- 
idents of  the  state. 

The  Michigan  statute  upheld  by  the 
Federal  Supreme  Court  in  Merrick  v. 
N.  W.  Halsey  &  Co.  (1917)  242  U.  S. 
568,  61  L.  ed.  498,  37  Sup.  Ct.  Rep.  227, 
was  an  amendment,  enacted  in  1915,  of 
the  Michigan  Blue  Sky  Law. of  1913, 
which  had  been  declared  unconstitu- 
tional in  Alabama  &  N.  O.  Transp.  Co. 
V.  Doyle  (1914)  210  Fed.  173.  When 
the  Merrick  Case  came  before  the  same 
court  which  had  declared  the  1913  law 
unconstitutional,  it  decided  ((1915)  228 
Fed.  805)  that  no  substantial  change 
in  the  law  had  been  made  by  the  amend- 
ment of  1915,  and  that  the  law  as 
amended  was  unconstitutional  as  being 
especially  in  violation  of  the  interstate 
commerce  clause  of  the  Federal  Con- 
stitution. '  While  the  latter  decision  has 
been  overruled  by  the  Federal  Supreme 
Court,  a  quotation  from  the  opinion  of 
the  district  court  in  that  cflse  is  here 
given  because  it  indicates  the  nature  of 
the  1913  act  which  the  same  court  held 
unconstitutional  in  the  Doyle  Case 
(Fed.)  supra,  and  also  the  nature  of  the 
1915  statute  which  the  Federal  Supreme 
Court  sustained.  It  was  said :  "The  only 
question  now  open  is  whether  the  dif- 
ferences between  the  laws  of  1913  and 
1915  justify  ^ny  different  result  as  to 
the  latter.  We  think  not,  bera^ise  we 
find  no  su^'=?tantial  changes  in  those  re- 
spects which  were  held  to  be  fatal. 
Some  minor  details  have  been  corrected, 
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but  the  new  law,  like  the  old,  impresses 
upon     interstate    commerce     a     burden 
which  is  direct  and  which  is  Tjeyond  the 
limits  of  the  police  power.     The  1913 
law  suspended  all  deals  for  thirty  days, 
and  then,  lacking  actual  objection,  au- 
tomatically   withdrew    legal    objection. 
The  new  law  forbids  all  dealings  until 
after  affirmative  approval  by  the  Com- 
mission.   This  approval  would  not,  nor- 
mally, be  obtainable  for  several  days, 
and    it    may    be    indefinitely    withheld, 
without  objection  made  or  reason  given, 
but  at  the  mere  convenience  of  the  Com- 
mission.   The  change  in  the  law  has  not 
diminished  this  burden,  in  directness  or 
in   weight.     Under   the  1913   act   sales 
were  to  be  forbidden  if  the  Commission 
finds  that  the  plan  of  business  is  unfair, 
or  that  the  securities  (a)  are  fraudulent, 
(b)  will,  in  all  probability,  work  a  fraud 
upon  the  purchaser,  or  (c)   will,  in  all 
probability,  result  in  loss  to   the  pur- 
chaser.   The  1915  act  in  terms  seems  to 
eliminate  the  tests  of  unfairness  and  of 
probable  loss,  but  in  fact  provides  for 
disapproval,    if    the    Commission    finds 
'that  the  proposed  plan  of  business  of 
said   investment   company,   or   that   its 
proposed    contracts,    stocks,    bonds,    or 
other  securities  are  fraudulent,  or  are 
of  such  a  nature  that  the  sale  of  such 
contracts,  stocks,  bonds,  or  other  secur- 
ities,   would,    in    the    opinion    of    said 
Commission,  work  a  fraud  upon  the  pur- 
chaser.'   §  9.    Has  there  been  any  sub- 
stantial change,  or  has  the  omission  of 
the   words   *unf air*   and   *loss'   left   the 
statute   unchanged   in   true   intent   and 
meaning?     Obviously  the  statute  is  not 
content  to  rest  the   Commission's  con- 
demnation alone  on  the  fraudulent  char- 
acter of  plan  or  securities.     They  must 
also   meet  the   additional   test   whether 
4n  the  opinion  of  the  Commission'  the 
sale   of   the    securities   would   'work    a 
fraud  upon  the  purchaser.'     To   'work 
a   fraud   upon  the  purchaser'  must   be 
something  different  from  being  'fraud- 
ulent;' and  the  clause  would  seem  to  be 
difficult  of  interpretation,  save  for  the 
aid  given  by  the  history  of  the  statute, 
and  by  an  additional  section  which  first 
appears  in  the  new  law.     This  is  §  8, 
copied  in  the  margin.     It   provides  in 
substance  that  the  Commission  may,  by 
its  own  experts  and  physical  examina- 
tion, determine  the  value  of  the  prop- 
erty  involved,    and  .may    prohibit    the 
sale,  unless  all  securities  in  excess  of 
the  value  so  determined  are  surrendered 
to  the  Commission, — all  of  which  plain- 
ly   means     that     the     Commission     is, 

directly  or  indirectly,  to  fix  the  price 
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at  which  securities  may  be  sold.  When 
this  provision  is  read  in  connection  with 
the  general  rule  of  prohibition  in  §  9,  it 
is  clear  enough  that  'in  the  opinion  of 
said  Commission  work  a  fraud  upon  the 
purchaser'  means  'in  the  opinion  of  said 
Commission  will  in  all  probability  re- 
sult in  loss  to  the  purchaser,'  and  no 
real  change  in  the  meaning  has  been  ac 
complished." 

The  West  Virginia  Blue  Sky  Law 
was  held  in  Bracey  v.  Darst  (1914)  218 
Fed.  482  (Woods,  Circuit  Judge,  dis- 
senting)  in  conflict  with  the  Federal 
Constitution,  in  that  it  denied  the  right 
of  citizens  of  the  United  States  to  buy 
and  sell  property  in  the  state,  deprived 
them  of  their  property  without  due  pro- 
cess of  law,  denied  thorn  the  equal  pro- 
tection of  the  laws,  and  imposed  an 
unlawful  restraint  and  burden  on  inter- 
state commerce.  The  principal  question 
considered  was  whether  the  statute 
should  be  constniod  ns  limited  in  it» 
application  to  corporations,  the  court 
saying  that  it  was  substantially  admit- 
ted that  if  the  intent  of  the  statute  was 
to  prevent  a  citizen  from  selling  his 
own  notes  or  other  obligations,  as  bonds^ 
securities,  etc.,  which  he  may  have  ac- 
quired in  the  course  of  business,  without 
a  certificate  from  the  auditor  of  sol- 
vency and  "sound  business  capacity,"" 
it  was  clearly  subversive  of  his  in- 
alienable right  to  acquire  and  sell  prop- 
erty. And  the  majority  of  the  court 
reached  the  conclusion  that  the  statute 
should  not  be  limited,  as  above  indicat- 
ed, to  apply  only  to  corporations.  The 
statute  provides  that  "every  corpora- 
tion, every  copartnership,  every  com- 
pany, every  individual,  and  every 
association,  .  .  .  [with  certain  ex- 
ceptions] organized  or  which  shall  be 
organized  in  this  state,  whether  incorpo- 
rated or  unincorporated,  which  sell  or 
negotiate  for  the  sale  of  any  stocks, 
bonds,  debentures,  or  other  securities 
of  any  kind  or  character,"  except  those 
named,  shall  be  known  as  a  domestic  in- 
vestment company,  and  that  every  such 
investment  company  organized  in  any 
other  state  shall  be  known  as  a  foreign 
investment  company.  It  is  provided 
that  every  investment  eomnany,  before 
offering  or  attempting  to  sell  any  stocks^ 
bonds,  debentures,  or  other  securities  of 
any  kind,  other  than  those  specifically 
exempted,  shall  file  certain  data  with 
the  state  auditor,  who  shall  examine  the 
papers  filed,  and  may  make  a  detailed 
examination  of  the  company's  affairs  at 
its  expense ;  and  if  he  finds  that  the  com- 
pany is  solvent,  that  its  articles  of  incor- 


ANNOTATION— CONSTITUTIONALITY  OF  BLUE  SKY  LAWS. 


o33 


poration,  ete.,  its  proposed  plan  of  busi- 
ness, and  proposed  contract  or  securities 
provide  for  a  "fair,  just,  and  equitable 
plan  for  the  transaction  of  business,  and 
in  his  judgment  promises  a  fair  return 
on  the  stocks,  bonds,  debentures,  and 
other  securities  by  it  offered  for  sale," 
he  shall  iss^ue  to  the  company  a  state- 
ment reciting  that  it  has  complied  with 
the  provisions  of  the  act;  but  if  he  finds 
otherwise,  it  is  made  unlawful  for  the 
'•oinpanv  to  transact  any  further  busi- 
ness until  it  has  changed  its  constitu- 
tion, etc.,  its  proposed  plan  of  business 
and  proposed  contracts,  and  its  general 
financial  condition,  in  such  manner  as  to 
sntisfv  the  auditor  that  it  is  solvent,  and 
that  its  articles  of  incorporation,  etc.,  its 
proposed  plan  of  busine^,  and  proposed 
contract  "are  bona  fide,  and  provide  for 
a  fair,  just,  and  equitable  plan  for  the 
transaction  of  business,  and  does  in  his 
judgment  promise  a  fair  return  on  the 
stocks,  bonds,  and  other  securities  by  it 
offered  for  sale."  It  is  unlawful  for  any 
investment  company  either  as  principal 
or  agent  to  transact  any  business  until 
it  has  filed  the  papers  in  question  and 
received  from  the  auditor  the  statement 
provided  for.  The  statute  also  makes 
provision  for  receivership  proceedings 
whenever  it  appears  to  the  auditor  that 
the  assets  of  any  intestment  company 
are  impaired  to  the  extent  that  they  do 
not  equal  the  liabilities,  or  that  the  com- 
pany is  conducting  its  business  in  an  un- 
.safe,  inequitable,  or  unauthorized  man- 
ner, or  is  jeopardizing  the  interests  of 
its  stockholders  or  investors. 

In  Bracey  v.  Darst  (Fed.)  supra,  the 
court  distinguished  the  case  of  Ex  parte 
Taylor  (1914)  68  Fla.  61,  66  So.  292, 
Ann.  Cas.  191 6 A,  701,  discussed  above, 
from  that  before  it,  as  follows:  "The 
Florida  act  is  eonfined  exclusively  to  cor- 
porations, while  the  West  Virginia  act 
includes  individuals,  copartnerships,  and 
associations  of  individuals.  The  Florida 
act  restricts  the  corporation  from  selling 
in  that  state  (other  than  in  the  county 
wherein  is  its  principal  office  or  place  of 
business)  only  its  own  stocks,  bonds, 
debentures,  certificates,  policies,  or  other 
securities  of  any  kind  or  character,  while 
the  West  Virginia  act  prohibits  sale  or 
attempt  to  sell  any  stocks,  bonds, 
debentures,  or  other  securities  of  any 
kind  or  character  (except  those  specially 
mentioned)  by  any  individual,  copartner- 
ship, corporation,  or  association.  The 
Florida  act  expressly  excludes  from  the 
effect  of  its  provisions  the  sale  by  any 
bona  fide  owner  of  stock,  etc.,  purchased 

in  good  faith;  the  West  Virginia  act 
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makes  no  such  exception.  The  Florida 
act  expressly  permits  its  domestic  com- 
pany to  sell  its  stock,  etc.,  in  the  county 
in  the  state  wherein  it  has  its  principal 
office  or  place  of  business;  the  West 
Virginia  act  permits  no  such  exception. 
In  short,  while  the  provisions  of  both 
acts  to  some  extent  obscure  and  fail  to 
define  clearly  their  true  intent  and  mean- 
ing as  to  what  kind  of  business  opera- 
tions are  sought  to  be  regulated,  one 
might  well  reach  the  conclusion  that  the 
Florida  act  had  for  its  purpose  the  de- 
fining of  terms  and  conditions  under 
which  corporations  can  do  business  in 
that  state  and  sell  its  stock  and  bonds 
for  the  purpose  of  doing  such  business, 
a  perfectly  legitimate  thing  for  the  state 
to  do,  for  its  domestic  corporations  are 
simply  the  offspring  of  its  own  creation, 
while  it  has  long  since  been  determined 
that  as  to  foreign  corporations  a  state 
exercising  its  sovereign  power  may  ex* 
elude  them  from  doing  business  within 
its  territorial  limits  altogether.  But,  on 
the  other  hand,  the  West  Virginia  act 
must  by  its  terms  be  construed  to  reg- 
ulate individuals,  copartnerships,  corpo- 
rations, or  associations  seeking  to  engage 
in  the  business  of  buying  and  selling 
stocks,  bonds,  and  securities  of  any  kind 
or  character,  other  than  those  expressly 
exempted.  In  other  words,  to  prevent 
any  sueh  person,  corporation,  etc.,  from 
selling  in  the  state  any  obligation  of  any 
corporation,  whether  doing  business  in 
the  state  or  not,  which  had  not  the 
auditor's  permission  to  do  business  there- 
in. The  sweeping  effect  of  such  pro- 
vision is  at  once  apparent,  as  it  would 
substantially  limit  the  brokerage  busi- 
ness in  the  state  and  the  purchase  by  its 
citizens  of  standard  foreign  securities 
which  would  have  to  be  sold  by  them  out- 
side the  state.  The  decision  of  the  su- 
preme court  of  Florida  in  Ex  parte 
Taylor  (Fia.)  supra,  is  expressly  based 
upon  the  fact  that  the  power  is  clear  in 
the  legislature  'to  limit  and  regulate  the 
powers  and  operations  of  corporations 
which  it  brings  into  existence.' " 

In  William  R.  Compton  Co.  v.  Allen 
(1914)  216  Fed.  537,  the  court  granted  a 
motion  for  a  preliminary  injunction  to 
restrain  enforcement  of  the  Iowa  Blue 
Sky  Law,  on  the  ground  that  it  was  un- 
constitutional, in  that  it  unlawfully  im- 
posed a  direct  burden  on  interstate 
commerce,  and  imposed  burdens  upon 
and  denied  privileges  to  citizens  of  other 
states  which  were  not  imposed  upon  and 
which  were  granted  to  citizens  of  the 
state.  The  court  said :  "Coming  now  to 
a  consideration  of  the  act  for  the  pur- 
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pose  o£  determining  whether  it  does  in 
express  terms  and  undoubted  meaning 
and  intent  contravene  any  provision  of 
the  organic  law  of  the  nation  or  this 
state,  it  is  seen  to  undoubtedly  prohibit 
any  person  or  citizen,  natural  or  corpo- 
rate, of  any  foreign  state,  from  selling 
or  offering  for  sale,  in  person  or  through 
another,  in  any  manner  or  way  whatever, 
any  stocks,  bonds,  or  other  securities  or 
obligations,  of  every  kind  and  nature,  to 
any  person  within  this  state,  unless  the 
provisions  of  the  act  are  first  complied 
with,  under  heavy  penalties.  That  is  to 
say,  by  its  express  terms  the  act  pro- 
hibits a  citizen  of  a  sister  state  of  this 
country,  owning  and  having  stocks, 
bonds,  certificates,  or  securities,  al- 
though the  same  are  listed  on  the  ex- 
changes of  the  country  and  have  a  well- 
established  actual  and  salable  value, 
from  either  bringing  or  sending  the  same 
into  this  state  for  sale  unless  he  first 
meets  the  exactions  of  this  law,  or  by 
so  doing  subjects  himself  to  its  penalties. 
Nor  may  he  enter  upon  and  conduct 
negotiations  looking  to  or  consummating 
a  sale  of  his  property  by  correspondence 
through  the  mails  of  the  country,  either 
personally  or  through  his  agent,  without 
compliance  with  the  provisions  of  the 
act,  or  abiding  its  penalties.  .  .  .  That 
the  act  in  question,  in  prescribing  the 
only  terms  and  conditions  on  which  com- 
plainants and  interveners,  citizens  of 
foreign  states,  may  transact  the  business 
of  disposing  of  their  property  within  the 
borders  of  this  state,  does  impose  a  bur- 
den on  interstate  commerce  needs  no 
comment  further  than  a  reading  of  the 
act  itself,  for  by  the  law  it  is  placed 
within  the  power  of  officers  of  the  state 
to  absolutely  prohibit  such  business 
transactions." 

The  Iowa  statute  held  unconstitutional 
in  William  R.  Compton  Co.  v.  Allen 
(Fed.)  supra,  provides  in  substance  that 
it  shall  be  unlawful  for  any  investment 
company  or  stockbroker,  or  any  repre- 
sentative thereof,  to  sell  or  offer  for  sale 
any  stocks,  bonds,  or  other  securities  of 
any  kind,  with  certain  exceptions,  with- 
out a  permit  from  the  secretary  of  state ; 
that  before  any  investment  company 
shall  secure  such  permit  it  shall  file  cer- 
tain data  with  the  secretary  of  state, 
who,  if  he  finds  that  the  company  is 
solvent,  that  its  articles  of  incorporation, 
etc.,  its  proposed  plan  of  business,  and 
proposed  contracts  provide  for  a  "fair, 
just,  and  equitable  plan  for  the  trans- 
action of  business,"  shall  issue  to  it  the 
permit;  that  whenever  it  shall  appear  to 
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any  investment  company  are  impaired 
to  the  extent  that  they  do  not  equal  its 
liabilities,  or  that  it  is  conducting  its 
business  in  an  unsafe,  unfair,  inequi- 
table, or  unauthorized  manner,  or  is 
jeopardizing  the  interests  of  its  stock- 
holders or  investors,  he  shall  cancel  such 
permit;  and  any  stockbroker,  agent,  or 
other  person  who  attempts  to  sell  the 
securities  of  any  investment  company 
which  has  not  complied  with  the  statute 
is  subject  to  a  fine  and  imprisonment. 
The  statute  requires  brokers  and  agents 
before  doing  business  for  any  investment 
company  to  register  with  the  secretary 
of  state  and  receive  from  him  a  certifi- 
cate showing  that  the  company  has  com- 
plied with  the  provisions  of  the  act.  It 
also  provides  that  the  secretary  of  state 
may  issue  to  any  stockbroker  resident  of 
the  state  during  the  last  preceding  six 
months  an  annual  permit,  entitling  him 
to  handle  such  securities  as  "are  known 
to  be  standard,  or  are  well  known  to  be 
safe  and  legitimate  investments,  or  such 
as  are  found  by  investigation  of  the 
secretary  of  state  to  be  safe  and  legiti- 
mate stocks,  bonds,  or  other  securities;" 
that  the  secretary  of  state  may  cancel 
the  broker's  permit  at  any  time  he  de- 
cides that  the  broker  is  not  handling  such 
securities  as  he  deems  safe  and  legiti- 
mate investments;  also  that  the  broker 
shall  pay  an  annual  fee  of  $50  for  per- 
mits from  the  secretary  of  state,  and 
give  bond  in  the  sum  of  $5,000,  condi- 
tioned upon  a  strict  compliance  with  the 
statute.  It  is  also  provided  that  nothing 
therein  should  be  "so  construed  as  to 
prohibit  the  bona  fide  owner  of  any 
stocks,  bonds,  or  other  securities,  who  is 
at  the  time  a  resident  of  this  state,  from 
selling,  exchanging,  or  otherwise  dispos- 
ing of  the  same  when  not  made  in  the 
course  of  continuing  or  repeated  trans- 
actions of  a  similar  nature,  or  when  the 
said  securities  .  .  .  have  been  issued 
or  given  for  goods  ,  .  .  purchased 
or  dealt  in  by  the  issuer  in  the  ordinary 
course  of  his  business,"  nor  when  sold  or 
otherwise  disposed  of  in  good  faith  to 
a  bank,  trust  or  insurance  company, 
building  and  loan  association,  or  stock- 
broker authorized  to  do  business  in  the 
state.  The  statute  defines  the  term 
"investment  company"  as  including  every 
corporation  or  concern,  however  consti- 
tuted, "now  or  hereafter  organized, 
which  shall  sell  or  cause  to  be  sold  or 
offered  for  sale,  take  subscriptions  for, 
or  negotiate  for  the  sale  of  any  stocks, 
bonds,  or  other  securities  of  any  kind  . 
or  character  to  any  person  or  persons 
in  the  state  of  Iowa,"  with  certain  ex- 


ANNOTATION—CONSTITUTIONALITY  OF  BLUE  SKY  LAWS. 


oSd- 


ceptions  as  to  banks,  loan  and  trust  com- 
panies, etc.;  and  the  term  "stockbroker" 
is  defined  as  including  every  person,  as- 
sociation, copartnership,  or  corporation 
which  offers  for  sale  or  deals  in  any  of 
the   securities   covered   by    the   statute. 

In  National  Mercantile  Co.  v.  Watson 
(1914)  216  red.  929,  the  validity  of  the 
Oregon  Blue  Sky  Law  was  challenged  by 
a  British  Columbia  corporation,  but  a 
plea  in  abatement  was  sustained,  on  the 
ground  that  a  copy  of  the  charter  or 
articles  of  incorporation  of  the  complain- 
ant had  not  been  properly  certified,  so  as 
to  entitle  it  to  do  business  in  the  state 
and  to  maintain  the  suit. 

And  it  was  held  in  McKinney  v.  Wat- 
son (1915)  74  Or.  220, 145  Pac.  266,  that 
a  taxpayer  not  engaged  in  any  business 
subject  to  the  statute  could  not  enjoin 
payment  of  salaries  incurred  under  the 
Oregon  Blue  Sky  Law,  which  was  enacted 
to  protect  purchasers  of  stocks  and  bonds 
and  to  prevent  fraud  in  the  sale  thereof, 
and  created  a  corporation  commission  to 
administer  the  law,  on  the  ground  that 
it  was  unconstitutional,  since  it  did  not 
appear  that  the  expenditures  authorized 
by  the  statute  would  exceed  the  revenues 
derived  thereunder  in  the  way  of  fees 
and  other  contributions  from  corpora* 
tions,  so  as  to  increase  the  plaintiff's 
burden  of  taxation.  (Generally  as  to 
the  right  of  citizen  or  taxpayer  to  enjoin 
waste  or  unlawful  expenditure  of  state 
funds,  see  note  to  Sutton  v.  Buie,  L.R.A. 
1915D,  178. 

In  National  Mercantile  Co.  v.  Keating 


(1914)  218  Fed.  477,  the  question  of  the 
constitutionality  of  the  Montana  Blue 
Sky  Law  was  raised,  but  was  not  de- 
cided, as  it  was  held  that  a  court  of 
equity  would  not  enjoin  enforcement  of 
the  law  at  the  instance  of  a  corporation 
whose  methods  and  business  clearly 
showed  that  they  embodied  a  scheme  to 
defraud.  It  was  said:  ^'That  this  cor- 
poration is  designed  to  profit  its  owners- 
at  the  expense  of  victims  enticed  by 
pseudo  promises  and  deceptive  prospects 
seems  clear.  Therein,  a  court  of  equity — 
of  conscience — will  give  no  aid.  Those 
appealing  to  equity  to  restrain  the  tres- 
passes of  others  must  themselves  be  free 
from  imputation.  If  the  right  they  as- 
sert is  to  do  iniquity,  they  cannot  have 
equity.  ...  In  this  view  of  the  case, 
it  is  unnecessary  to  consider  the  attack 
upon  the  constitutionality  of  the  state's 
Blue  Sky  Law,  for  in  no  event  is  plain- 
tiff entitled  to  the  relief  sought." 

The  Vermont  statute  relating  to  loan 
and  investment  companies  and  imposing 
a  penalty  on  agents  transacting  business 
within  the  state  for  foreign  partnerships 
which  had  not  complied  with  conditions 
not  required  of  local  partnerships  was 
held  in  State  v.  Cadigan  (1901)  73  Vt. 
245,  57  L.R.A.  666,  87  Am.  St.  Rep.  414, 
50  Atl.  1079,  to  discriminate  against  such 
agents  in  favor  of  those  of  local  firms  so 
as  to  be  void  under  the  Federal  Constitu- 
tion and  those  provisions  of  a  state  Con- 
stitution protecting  equal  rights  and 
privileges.  R.  E.  H. 


ARKANSAS  SUPREME  COURT. 

J.  W.  McCLENDON,  Appt., 

V. 

CITY  OF  HOT  SPRINGS  et  al. 

(—  Ark.  — ,  196  S.  W.  686.) 

Mandamus  *-  to  compel  execution  of 
contract  ^  control  of  official  discre- 
tion. 

1.  The  mayor  of  a  city  cannot  defeat  a 
mandamus  proceeding  to  compel  him  to 
execute  a  contract  provided  for  by  an  ordi- 
nance passed  over  his  veto,  on  the  theory 
that  it  is  an  attempt  to  control  his  discre- 
tion. 

For  other  caseSy  see  Mandamus,  I,  d,  1,  in 
Dig.  1-52  N,  8, 

Municipal  corporation  —  validity  of 
ordinance  —  residence  of  alderman. 

2.  An  ordinance  is  not  subject  to  coUater- 

Note.  ^For  mandamus  to  compel  a  pub- 
lic officer  io  execute  a  contract,  see  annota- 
tion following  this  case,  post,  536. 
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al  attack  because  certain  aldermen  whose 
votes  were  necessary  to  its  passage  did  not 
reside  in  the  wards  which  they  purported  to 
represent,  as  required  by  the  charter. 
For  other  caseSy  see  Municipal  CorporationSy 
II.  c,  «,  in  Dig.  1-^2  N.  8. 

Same  —  antliority  to  compromise  suit. 

3.  The  absence  of  a  formal  transfer  of  a 
street  by  the  improvement  district  to  the 
city  does  not  deprive  the  city  of  the  power 
to  compromise  a  suit  brought  in  the  joint 
names  of  itself  and  the  commissioners  of  the 
district  to  compel  repair  of  the  streets, 
where  the  street  has  in  fact  been  under  con- 
trol of  the  city  sufficiently  long  to  become 
badly  worn. 

For  other  cases,  see  Highways,  /.  a,  in  Dig. 
1-52  N.  8. 

Same  -—  authority  over  contracts. 

4.  The  city  council  has  power  to  enforce 
a  bond  for  the  maintenance  of  a  street  im- 
provement where,  by  statute,  it  is  required 
to  care  for  the  streets  and  cause  them  to  be 
kept  open  and  in  repair. 

For  other  cases,  see  Mwnicipal  Corporations, 
II.  a,  in  Dig.  1-52  N.  8. 
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Same  —  authority  to  compromlBe  siilt. 

5.  The  oommon  council  of  a  city,  having 
authority  to  enforce  a  bond  for  the  main- 
tenance of  a  street  improvement,  has  au- 
thority to  compromise  a  suit  brought  for 
that  purpose. 
For  other  cases,  see  Municipal  Corporations, 

II.  a,  in  Dig.  1-^2  N:  8. 

(May  28,  1917.) 

APPEAL  by  the  Mayor  of  Hot  Springs 
from  an  order  of  the  Circuit  Court  for 
Garland  County  awarding  a  writ  of  man- 
damus to  compel  him  to  execute  a  contract 
provided  for  by  an  ordinance  which  was 
passed  over  his  veto.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Murphy  &  McHaney  for  appel- 
lant. 

Messrs.  James  S.  McConnell,  Martin, 
Wootton,  &  Martin,  and  Morris  M. 
Townley,  for  appellees: 

The  discretion  of  the  mayor  was  exhaust- 
ed when,  by  veto,  he  sought  to  prevent  the 
ordinance  from  becoming  a  law.  His  pres- 
ent duty  is  purely  ministerial,  and  manda- 
mus is  the  proper  remedy. 

People  ex  rd.  Schanck  v.  Green,  64  N.  Y. 
499;  People  ex  rel.  Lynch  v.  Lennon,  147 
App.  Div.  537,  132  N.  Y.  Supp.  620;  State 
«x  rel.  McCormick  v.  Fisher,  5  Penn,  (Del.) 
273,  64  Atl,  68;  Milbum  v.  Glynn  County, 
112  Ga.  160,  37  S.  E.  178;  Jones  v.  Bank  of 
Gumming,  131  Ga.  614,  63  S.  E.  36;  Com. 
ex  rel.  Keller  v.  George,  148  Pa.  463,  24 
Atl.  69,  61;  Home  Coustr.  Co.  v.  Duncan, 
24  Ky.  L  Rep.  94,  68  S.  W.  15 ;  26  Cyc.  280, 
291,  358;  19  Am.  &  Eng.  Enc.  Law,  2d  ed. 
821. 

The  ordinance  was  lawfully  passed. 

Eureka  Fire  Hose  Co.  v.  Furry,  126  Ark. 
231,  190  S.  W.  427;  St.  Louis  County  Ct.  v. 
Sparks,  10  Mo.  117,  45  Am.  Dec.  355 ;  Oliver 
v.  Jersey  City,  63  N.  J.  L.  634,  48  L.R.A. 
412,  76  Am.  St.  Rep.  228,  44  Atl.  709;  Lemp- 
asas  v.,  Talcott,  36  C.  C.  A.  318,  94  Fed. 
457;  Murphy  v.  Shepard,  52  Ark.  356,  12 
S.  W.  707;  Re  Collins,  76  App.  Div.  §7,  77 
N.  Y.  Supp.  702;  State  ex  rel.  Newman  v. 
Jacobs,  17  Ohio,  143;  Ross  v.  Long  Branch, 
73  N.  J.  L.  292,  63  Atl.  609;  Roche  v.  Jones, 
87  Va.  484,  12  S.  E.  965;  Lockhart  v.  Troy, 
48  Ala.  579;  Hooper  v.  Goodwin,  48  Me.  79; 
Farrier  v.  Dugan,  48  N.  J.  L.  613,  7  Atl. 
SSI ;  Patterson  v.  Miller,  2  Met.  (Ky.)  493; 
Hinton  v.  Lindsay,  20  Ga.  746;  Renter  v. 
Meacham  Contracting  Ck).  143  Ky.  557,  136 
S.  W.  1028,  Ann.  Cas.  1912D,  265;  Shee- 
han's  Case,  122  Mass.  445,  23  Am  Rep.  374 ; 
Lexington  &  H.  Turnp.  Road  Co.  v.  Mc- 
Murtry,  6  B.  Mon.  214;  Case  v.  State,  69 
Tnd.  46;  Com.  v.  Taber,  123  Mass.  253;  Pres- 
cott  V.  Hayes,  42  N.  H.  56. 

All  municipalities  and  public  bodies  pos- 
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sessing  the  power  to  sue  and  be  sued  have, 
incident  to  such  power,  the  authority  to 
compromise  pending  or  prospective  litiga- 
tion. 

Warren  v.  St.  Paul,  5  Dill.  498,  ^ed.  Cas. 
No.  17,199;  Farnham  v.  Lincoln,  75  Neb. 
502,  106  N.  W.  666;  San  Antonio  v.  San 
Antonio  Street  R.  Co.  22  Tex.  Civ.  App.  148, 
54  S.  W.  281;  O'Brien  v.  New  York,  40  App. 
Div.  331,  57  N.  Y.  Supp.  1039,  affirmed  in 
160  N.  Y.  691,  66  N.  E.  1098;  Petersburg  v. 
Mappis,  14  111.  193,  56  Am.  Dec.  501;  Agnew 
V.  Brail,  124  HI.  312,  16  N.  E.  230;  Board 
of  Liquidation  v.  Louisville  &  N.  R.  Co.  109 
U.  S.  221, 27  L.  ed.  916,  3  Sup.  Ct.  Rep.  144; 
Prout  V.  Pittsfleld  Fire  Dist.  154  Mass.  460, 
28  N.  E.  679;  State  ex  rel.  Fuller  v.  Martin, 
27  Neb.  441,  43  N.  W.  244;  Troy  v.  Atchi- 
son &  N,  R.  Co.  11  Kan.  519;  1  Dill.  Mun. 
Corp.  4th  ed.  §  477;  20  Am.  &  Eng.  Enc 
Law,  2d  ed.  1146;  28  Cyc.  641;  I'eople  ex 
rel.  Central  P.  R.  Co.  v.  San  Francisco,  27 
Cal.  655 ;  Washburn  County  v.  Thompson,  99 
Wis.  686,  75  N.  W.  309;  Shawneetown  v. 
Baker,  85  111.  663;  Mills  County  v.  Burling- 
ton &  M.  River  B.  Co.  47  Iowa,  66;  Grimes 
V.  Hamilton  County,  37  Iowa,  290;  Bailey- 
ville  V.  Lowell,  20  Me.  178;  Augusta  v.  Lead- 
better,  16  Me.  45;  Hall  v.  Baker,  74  Wis. 
118,  42  N.  W.  104;  Orleans  County  v.  Bow- 
en,  4  Lans.  24;  Onslow  County  v.  Tollman, 
76  C.  C.  A.  317,  146  Fed.  753. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

In  1905  an  improvement  district  was 
formed  for  the  purpose  of  paving  Central 
avenue  and  other  streets  in  the  city  of  Hot 
Springs.  On  April  2,  1906,  a  contract  was 
entered  into  between  the  improvement  dis- 
trict and  the  Barber  Asphalt  Paving  Com- 
pany to  pave  said  streets  with  asphalt.  The 
paving  contract  contained  a  clause  whereby 
the  paving  company  agreed  to  make  certain 
repairs  for  a  period  of  ten  years  after  the 
completion  of  its  contract.  The  streets  were 
paved,  and  after  a  few  years'  use  became  out 
of  repair,  and  the  paving  company  was 
called  upon  to  make  the  necessary  repairs, 
which  it  declined  to  do  upon  the  ground  that 
it  was  under  no  duty  to  make  the  repairs 
which  had  become  necessary. 

This  controversy  was  settled  by  an  agree- 
ment on  the  part  of  the  paving  company  to 
pay  the  sum  of  $7,500  in  cash,  in  considera- 
tion of  which  payment  a  release  was  to  be 
executed  by  both  the  city  and  the  improve- 
ment district;  but  a  controversy  arose 
between  the  city  officials  and  the  commis- 
sioners of  the  improvement  district  over  the 
disposition  of  this  money,  and  the  requireil 
j  release  was  never  executed  and  the  money 
I  was  never  paid  to  either,  the  city  or  the 
improvement  district.    Failing  to  adjust  the 
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matfer,  a  suit  was  brought  by  the  city 
against  the  paving  company  and  the  surety 
on  its  bond,  in  which  judgment,  was  asked 
for  $30,000.  An  agreement  was  reached  for 
the  settlement  of  this  litigation,  pursuant  to 
which  an  ordinance  waa  passed  which  recited 
the  agreement  of  the  paving  company  to  do 
certain  resurfacing  and  other  repair  work  in 
consideration  of  a  sum  of  money  to  be  paid 
by  the  city.  This  ordinance  was  passed  to 
effectuate  the  settlement  of  the  differences 
between  the  paving  company  and  the  city, 
and  authorized  and  directed  th«  mayor,  in 
the  name  of  the  city,  to  sign  the  contract 
agreed  upon.  This  ordinance  was  vetoed  by 
the  mayor,  and  afterwards  passed  by  a  vote 
of  eight  in  favor  of  the  ordinance  to  two 
against  it,  two  members  of  the  council  not 
being  present  at  the  time. 

After  the  passage  of  the  ordinance  over 
the  veto  of  the  mayor,  that  officer  was  called 
upon  to  execute  the  contract  of  settlement 
there  authorized;  but  he  declined  so  to  do. 
Whereupon  a  proper  petition  for  mandamus 
was  filed  against  him,  praying  that  he  be 
required  to  do  so.  The  relief  prayed  was 
resisted  upon  the  following  grounds:  (1) 
That  the  signing  of  said  contract  on  the 
part  of  the  mayor  involves  the  exercise  of 
discretion.  (2)  That  appellees  have  another 
remedy.  (3)  That  the  ordinance  providing 
the  terms  of  the  contract  was  not  legally 
passed,  and  is  therefore  not  a  valid  and 
binding  ordinance  of  the  city  council  of  said 
city.  (4)  That  the  streets  were  in  the 
hands  of  the  commissioners  of  the  improve- 
ment district,  and  that  the  city  council  had 
no  authority  to  pass  the  ordinance  provid- 
ing for  this  contract  or  to  require  the  mayor 
to  sign  it.  Appellant  argues,  and  appellees 
concede,  that  mandamus  will  not  lie  to  con- 
trol the  discretion  of  an  officer  where  the 
performance  of  an  official  duty  involves  an 
exercise  of  discretion.  And  the  concessloli 
is  likewise  made  that  mandamus  will  not  lie 
where  the  party  applying  therefor  has  an- 
other and  an  adequate  remedy. 

Appellant  says  that  it  is  now  sought,  in 
effect,  to  compel  him  to  approve  an  ordi- 
nance which,  in  the  exercise  of  his  discre- 
tion, he  saw  proper  to  veto.  We  think,  how- 
ever, that  such  is  not  the  case,  for  after  the 
passage  of  the  ordinance  the  discretion  of 
the  mayor  ceased.  Once  a  valid  ordinance 
4s  passed,  it  becomes  binding  upon  all  per- 
sons alike,  and  if  it  imposes  upon  the  mayor, 
or  other  officers  of  the  city,  any  duty  which 
the  council  has  the  authority  to  impose,  then 
the  obligation  to  perform  that  duty  becomes 
binding.  The  mayor  had  a  discretion  in  the 
approval  of  the  ordinance,  and  this  discre- 
tion he  exercised;  but  upon  its  passage  not- 
withstanding his  veto  the  mayor  became 
charged  with  the  performance  of  a  mere  min- 
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isterfa?  duty,  and  no  officer  has  a  discretion 
to  obey,  or  to  refuse  to  obey,  a  law  requiring 
the  performance  of  a  mere  ministerial  duty. 

It  is  insisted  by  learned  counsel  for  ap- 
pellant that  "the  contract  itself  being  a 
part  of  the  ordinance  which  the  mayor  ve- 
toed, he  cannot  now  be  compelled,  nor  can 
they  ask  aid  of  the  court  to  compel  him,  to 
do  that  which  he  has  already  exercised  his 
discretion  in  refusing  to  do.  In  vetoing 
the  ordinance,  the  mayor  vetoed  the  contract 
as  well,  and  now  to  require  him  to  sign  and 
approve  the  contract  is  an  indirect  way  of 
compelling  him  to  approve  the  ordinance 
providing  for  the  contract." 

It  is  further  insisted  that  if  the  council 
had  authority  to  pass  this  ordinance  over 
the  mayor's  veto,  it  had  the  power  to  ap- 
prove the  contract  without  the  necessity  of 
the  mayor's  signature,  and  that  appellees 
are  seeking  to  compel  appellant  to  do  a 
thing  which  the  city  could  have  done,  and 
can  yet  do,  itself. 

We  have  seen,  however,  that  this  pro- 
ceeding is  not  intended  to  control  the  dis> 
eretion  of  the  mayor,  but  is  intended  to  com- 
pel the  performance  of  a  duty  imposed  by  an 
ordinance  which  was  passed  over  his  veto. 
The  mayor  would  have  no  more  discretion,, 
and  does  not  have  any  more  discretion,  itt 
obeying  an  ordinance  passed  over  his  veto, 
than  he  has  in  obeying  one  which  was 
passed  with  his  approval.  It  may  be  true  the 
ordinance  could  have  been  so  drafted  as  not 
to  require  the  signature  of  the  mayor  to  the 
contract;  but,  as  passed,  it  did  require  his 
signature,  and  this  cannot  be  said  to  be  an 
inappropriate  manner  of  executing  such  con- 
tracts. On  the  contrary,  it  is  usual  and  cus- 
tomary for  the  mayor,  as  the  chief  execu- 
tivB  officer  of  a  city,  to  act  for  and  in  the 
name  of  the  city  in  the  execution  of  any  con- 
tract which  the  city  may  lawfully  make; 
and  if  the  city  had  the  authority  to  pass  the 
ordinance  in  question,  it  cannot  be  material 
that  it  might  have  passed  a  different  ordi- 
nance on  the  subject  and  one  which  Would 
not  have  required  appellant  to  perform  any 
duty  in  its  enforcement. 

It  is  argued  that  the  evidence  conclu- 
sively shows  that  two  of  the  aldermen,  with- 
out whose  vote  the  ordinance  could  not  have 
been  passed  over  the  mayor's  veto,  did  not 
then  reside  in  the  wards  for  which  they 
claimed,  respectively,  to  be  sitting  as  alder- 
men. The  court  found,  however,  that  the 
aldermen  were  de  facto  officers,  and  held 
that  their  qualifications  to  serve  as  such 
could  not  be  inquired  into  in  a  collateral 
proceeding.  The  court  was  correct  in  so- 
holding,  and  many  cases  are  cited  in  the 
brief  in  support  of  that  position,  and,  among 
others,  the  following  Arkansas  cases:  Eure- 
ka Fire  Hose  CJo.  t.  Furry,  126  Ark.  231„ 
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100  S.  W.  427;  Barton  ▼.  Lattourette,  55 
Ark.  81,  17  S.  W.  688;  Murphy  v.  Shepard, 
62  Ark.  356,  12  8.  W.  707 ;  Moore  v.  Turner, 
43  Ark.  243. 

The  real  question  in  the  case  is  that 
of  the  authority  of  the  council  to  pass  the 
ordinance.  It  does  not  appear  that  any  for- 
mal transfer  of  the  street  had  been  made 
from  the  commissioners  of  the  improvement 
district  to  the  city.  But  no  formal  delivery 
is  required  for  this  purpose.  Evidently,  the 
transfer  had  been  made,  and  the  street  was 
under  the  control  of  the  city,  and  had  been 
for  a  sufficient  length  of  time  for  the  street 
to  be  so  badly  worn  as  to  require  the  repairs 
which  form  the  subject-matter  of  this  con- 
troversy. The  original  contract  provided 
that  if  the  paving  company  failed  to  make 
repairs,  either  the  improvement  district  or 
the  city  might  sue  the  paving  company  fpr 
a  breach  of  contract,  and  under  this  con- 
tract the  city  had  sued  that  company,  mak- 
ing the  commissioners  of  the  district  par- 
ties to  the  suit.  This  suit  was  defended  up- 
on the  ground  that  the  paving  company  was 
under  no  duty  to  make  the  repairs.  The 
compromise  agreement,  which  the  ordinance 
in  question  approved,  was  executed  in  the 
name  of  both  the  city  and  the  improvement 
district.  In  the  case  of  English  v.  Shelby, 
116  Ark.  212,  172  S.  W.  817,  we  upheld  the 
right  of  the  commissioners  of  an  improve- 
ment district  to  sue  on  the  bond  of  a  con- 
tractor given  to  maintain  a  street  for  a  spec- 
ified number  of  years.  No  question  was  there 
involved  about  the  right  of  tlic  improvement 
district,  rather  than  the  city,  to  sue.  In  the 
case  of  Peay  v.  Kinsworthy,  126  Ark.  323, 
190  S.  W.  665,  we  held  that  the  commission- 
ers of  a  sewer  improvement  district  which 
was  still  in  the  hands  and  under  the  control 
of  the  commissioners  had  the  right  to  main- 
tain, in  their  name  as  commissioners,  a  suit 
to  protect  the  interests  of  their  district. 
There  is  no  conflict  of  authority  here  be- 
tween the  city  and  the  commissioners  of  the 
improvement  district.  The  bond  was  exe- 
cuted for  the  benefit  of  both.  The  suit 
against  the  paving  company  was  brought  by 
both  the  city  and  the  commissioners  of  the 
improvement  district,  and  the  compromise 
agreement,  settling  this  litigation,  which 
the  ordinance  directs  the  mayor  to  sign,  runs  , 


in  the  name  of  both  the  city  and  the  im- 
provement district. 

It  is  arf^ued  by  learned  counsel  for  ap- 
pellant that  the  control  of  this  litigation, 
and  the  right  to  enforce  the  provisions  of 
the  maintenance  bond  and  to  supervise  the 
repair  of  the  streets,  inhere  in  the  board  of 
public  affairs,  and  not  in  the  city  council. 
But  we  do  not  agree  with  counsel  in  this 
contention.  Section  5607  of  Kirby's  Digest 
provides  that  "the  city  council  shall  possess 
all  the  l^islative  powers  granted  by  this 
act,  and  other  corporate  powers  of  the  city 
not  herein  prohibited,  or  by  some  ordinance 
of  the  city  council  made  in  pursuance  of  the 
provisions  of  this  act  and  conferred  on  some 
officer  of  the  city;  they  shall  have  the  man- 
agement and  control  of  finances,  and  of  all 
the  property,  real  and  personal,  belonging 
to  the  corporation.    .    .    ." 

Section  5530  of  Kirby^s  Digest  provides 
that  "the  city  council  shall  have  the  care, 
supervision,  and  control  of  all  the  public 
highways^  bridges,  streets,  alleys,  public 
squares,  and  commons  within  the  city;  and 
shall  cause  the  same  to  be  kept  open  and  in 
repair  and  free  from  nuisance.'' 

The  maintenance  bond  was  executed  by 
the  paving  company  for  the  benefit  of  the 
city  and  of  the  improvement  district,  and, 
as  an  incident  to  the  right  to  »ue  thereon, 
the  riglit  to  settle  that  litigation  arose.  Lit- 
igants are  not  to  be  denied  the  right  to  set- 
tle their  litigation.  The  policy  of  the  law 
encourages  the  earliest  settlement  of  litiga- 
tion. The  ordinance  in  question  authorizes 
and  directs  this  action  with  reference  to  this 
litigation,  and,  as  the  authority  exists  to 
pass  this  ordinance,  the  matter  was  con- 
cluded when  the  ordinance  was  passed.  We 
cannot  consider  the  question  of  expediency 
involved  in  the  enactment  of  this  ordinance, 
and  have  not  done  so.  We  rest  our  decision 
upon  the  determination  of  the  power  of  the 
council  to  pass  the  ordinance. 

It  follows,  therefore,  that  in  effect  this 
is  a  suit  to  compel  the  mayor  of  Hot  Springs 
to  discharge  a  ministerial  duty  pursuant  to 
a  valid  ordinance,  under  which  no  discretion 
vests  in  him.  His  duty  being  to  obey  this 
ordinance,  the  writ  of  mandamus  was  prop- 
erly awarded  to  compel  him  to  do  so,  and 
the  order  of  the  court  below  to  that  effect 
is  therefore  affirmed. 


Annotation — Mandamus  to  compd  public  officer  to  execute  a  contract. 


The    cases    in    which    the    right    to 

mandamus  to  compel  the  execution  of  a 

contract  have  turned  simply  on  the  right 

or  remedy  of  the  lowest  bidder  to  have 

the  contract  awarded  to  him  are  excluded 

from  the  present  note  as  they  are  in- 
L.R.A.1917F. 


eluded  in  the  note  to  Molloy  v.  New 
Rochelle,  30  L.R.A.(N.S.)  126,  on  "Rem- 
edy of  lowest  bidder  for  refusal  of  au- 
thorities to  award  contract  to  him."  As 
to  the  right  to  mandamus  to  compel  the 
issuance  of  a  municipal  warrant  to  pay 
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an  indebtedness,  see  note  appended  to 
Oeoi^e  S.  Chatfield  Co.  v.  Reeves,  L.R.A. 
1916D,  324. 

Ordinarily,  mandamus  will  lie  ag:ainst 
a  pnblic  officer  to  enforce  only  a  minis- 
terial dnty,  as  contradistingniished .  f rom 
a  duty  which  is  discretionary.  There 
must  be  also  a  duty  existing  at  the  time 
the  application  for  mandamus  is  made, 
and  this  duty  must  be  both  peremptory 
and  clearly  defined, — a  duty  which  the 
law  not  only  authorises,  but  requires,  to 
be  performed.  United  States  ex  rel. 
International  Contractini^  Co.  v.  Lament 
(1894)  165  U.  S.  303»  39  L.  ed.  160,  15 
Sup.  Ct.  Rep.  97. 

Mandamus  will  not  issue  to  compel  a 
mayor  to  execute  a  contract  in  accord- 
ance with  a  resolution  of  the  common 
council,  after  this  body  has  revoked  the 
resolution  (Paddock  v.  State  (1916)  — 
Ind.  — ,  114  N.  E.  217) ;  or  to  compel  a 
Secretary  of  War  to  sign  a  contract  in 
accordance  with  a  proposal  and  accept- 
ance, where  the  relator  has  voluntarily 
entered  into  another  contract  involving 
the  same  subject-matter  for  a  substan- 
tially less  sum  (United  States  ex  rel. 
International  Contracting  Co.  v.  Lamont 
(U*  S.)  supra) ;  or  to  compel  a  street 
superintendent  to  enter  into  a  contract 
to  improve  a  street,  awarded  by  the  city 
council,  where  the  law  requires  him  to 
contract  with  abutting  owners  to  im- 
prove the  street  abutting  their  premises, 
if  satisfied  that  a  certain  per  cent  of 
them  desire  to  make  such  improvements, 
and  he,  after  satisfying  himself  in  this 
regard,  actually  enters  into  contracts 
with  such  abutting  owners  (Pairchild  v. 
Wall  (1892)  93  OaL  401,  29  Pac.  60). 

As  pointed  out  in  the  foregoing  state- 
ment of  the  rule  applicable  to  the  right 
to  mandamus  to  compel  a  public  officer 
to  execute  a  contract,  mandamus  will 
not  issue  where  the  duty  to  execute  the 
contract  is  discretionary  as  distinguished 
from  ministerial. 

Thus,  mandamus  will  not  issue  to  com- 
pel a  board  of  public  improvements  of 
a  city  to  make  a  contract  authorized  by 
an  invalid  ordinance,  especially  where 
the  contract  requires  the  exercise  of  dis- 
cretion on  the  part  of  the  board  as  to 
some  of  its  terms  and  provisions.  State 
ex  rel.  Belt  v.  St.  Louis  (1901)  161  Mo. 
371,  61  S.  W.  658.  And  see  Day  v.  Ryan 
(1914)  245  Pa.  154,  91  Atl.  633,  holding 
that,  where  it  is  the  duty  of  a  city 
solicitor  to  prepare  contracts  authorized 
by  the  city  council,  and  to  indorse  upon 
them  his  approval  as  to  form  before  the 
contracts  shall  take  effect,  mandamus 
will  not  issue  in  favor  of  a  contractor 
L.R.A.1917F. 


to  whom  a  contract  has  been  awarded,  to 
compel  a  city  solicitor  to  prepare  a  con- 
tract for  execution  by  the  mayor. 

Even  where  the  execution  of  a  contract 
is  ministerial,  if  there  exist  valid  reasons 
against  its  execution  at  the  time, 
mandamus  will  not  issue  to  compel  its 
execution,  for  mandamus  is  not  a  writ 
of  right,  but  its  issue  lies  in  the  discre- 
tion of  the  court.  Thus,  conceding  that 
mandamus  may  issue  to  require  a  mayor 
to  execute  a  contract  authorized  by  the 
common  council,  nevertheless  the  court, 
in  issuing  the  mandamus,  may  exercise 
its  discretion  where  application  is  made 
for  a  mandamus  to  compel  the  mayor  to 
execute  a  contract  provided  for  by  the 
common  council  over  the  mayor's  veto. 
Mandamus  will  be  denied  if  it  appears 
that  the  contract  is  for  the  purchase  of 
property  for  a  concededly  higher  price 
than  the  actual  value  of  the  property, 
even  though  the  difference  is  not  suffi- 
cient to  show  actual  fraud.  People  ex 
rel.  Lighton  v.  McGuire  (1900)  31  Misc. 
324,  65  N.  Y.  Supp.  463.  And  in  New 
York  it  has  been  held  that,  where  a  bid 
has  been  accepted  and  the  board  having 
the  matter  in  charge  refuses  to  execute 
a  contract  with  the  bidder,  mandamus 
will  not  lie  to  compel  the  execution  of 
the  contract.  People  ex  rel.  Lunney  v. 
Campbell  (1878)  72  N.  Y.  496;  Beckwith 
V.  New  York  (1907)  121  App.  Div.  462, 
106  N.  Y.  Supp.  175  (rule  stated).  And 
it  has  also  been  held  that,  where  a  board 
has  the  power  to  award  a  contract  and 
the  contract  is  to  be  executed  by  the 
mayor,  mandamus  will  not  lie  to  compel 
the  execution  of  a  contract  based  upon 
an  award  by  the  board,  which  they  sub- 
sequently revoked,  although  they  were 
also  made  parties  to  the  mandamus  pro- 
ceeding. People  ex  rel.  Ryan  v.  Aldridge 
(1894)  83  Hun,  279,  31  N.  Y.  Supp.  920. 
These  decisions  are  based  upon  the 
ground  that  the  bidder  has  an  adequate 
remedy  at  law  by  an  action  for  damages 
for  failure  to  carry  out  the  contract,  the 
award  of  the  contract  apparently  being 
regarded  as  constituting  a  contract. 

Nor  will  mandamus  issue  to  compel 
the  governor  of  a  state  to  execute  a 
contract  authorized  by  the  legislature, 
where  no  provision  has  been  made  to 
raise  the  money  necessary  to  meet  the 
obligation  incurred  thereby.  State  ex 
rel.  Martin  v.  Humphrey  (1892)  47  Kan. 
561.  28  Pac.  722. 

Subject  to  the  exception  just  noted, 

where  a  municipal  officer  has  no  dis- 

j  cretion  in  the  matter,  and  his  affixing  his 

I  signature  to  a  contract  is  a  formal  mat- 

teor,  his  duty  in  this  r^ard  being  purely 
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ministeriali  mandamus  will  issue  to  com-  j 
pel  him  to  execute  a  contract  author-  j 
ized  by  the  authorities  having  power  in  | 
that  regard. 

For  example,  where  the  power  is 
vested  exclusively  in  a  city  council  to 
decide  and  award  a  contract,  and  the 
functions  of  the  mayor  in  signing  it  and 
affixing  thereto  the  seal  of  the  city  are 
merely  ministerial,  mandamus  will  issue 
to  compel  him  to  sign  and  affix  the  city 
seal  to  a  contract  duly  awarded  by  the 
council.  State  ex  rel.  McCormick  v. 
Fisher  (1903)  6  Penn.  (Del.)  273,  64  Atl. 
68. 

In  accordance  with  this  doctrine, 
McClestdon  v.  Hot  Springs,  ante,  635, 
holds  that,  since  the  act  of  the  mayor 
in  signing  a  contract  is  purely  minis- 
terial, mandamus  will  issue  to  compel 
him  to  execute  a  contract  for  street  im- 
t>rovement  in  accordance  with  the  terms 
of  an  ordinance,  although  this  ordinance 
was  passed  over  the  mayor's  veto.  And 
mandamus  will  issue  to  compel  a  mayor 
and  city  solicitor  to  execute  a  contract 
in  accordance  with  an  ordinance,  the 
validity  of  which  has  been  sustained  by 
a  court  of  competent  jurisdiction.  Home 
Constr.  Co.  v.  Duncan  (1902)  24  Ky.  L. 
Rep.  94,  68  S.  W.  16. 


So  it  was  held  in  State  ex  rei  Inde- 
pendent Asphalt  Paving  Co.  v.  Gill 
(1915)  87  Wash.  201,  151  Pac.  498,  that 
mandamus  will  issue  to  compel  the  mayor 
to  approve  a  bond  given  by  a  contractor 
to  secure  performance  of  a  contract  for 
street  improvement,  according  to  a  cer- 
tain ordinance,  where  the  only  ground 
for  objection  by  the  mayor  is  the  un- 
founded claim  that  the  ordinance  is 
invalid. 

And  see  on  this  point,  although  not 
strictly  within  the  scope  of  the  note,. 
Milburn  v.  Glynn  County  (1900)  112  Ga. 
160,  37  S.  E.  178,  holding  that  mandamus 
will  issue  to  compel  a  board  of  county 
commissioners  to  enter  a  contract  on 
their  minutes  after  entering  into  it, 
where  such  entry  is  necessary  to  make 
the  contract  complete  and  leg^l. 

See  also  State  ex  rel.  Cobbey  v.  Junkin 
(1908)  81  Neb.  118, 115  N.  W.  546,  hold- 
ing that,  where  the  legislature  provides 
for  the  printing  of  the  Annotated  Stat- 
utes and  for  their  delivery  to  the  secre- 
tary of  the  state,  mandamus  will  issue 
to  require  the  secretary  of  the  state  to 
receive  and  accept  the  statutes  after  they 
have  been  published  in  accordance  with 
the  provision.  A.  G.  S. 
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PHCENIX  ASSURANCE  COMPANY,  LIM- 
ITED, Of  LONDON,  Plff.  in  Err., 

V. 

JENNIE  EPPSTEIN  et  al. 

(—  fla.  — ,  76  So.  537.) 

Insurance  «*  automobile  ^  theft  —  Joy 
ride. 

1.  Where  a  policy  of  insurance  indemni- 
fies the  owner  of  an  automobile  against  loss 
or  damage  occaaioned  by  theft,  robbery,  or 
pilferage,  the  owner  cannot,  under  this 
clause  of  the  policy,  recover  for  damage  to 
a  machine  which  had  been  taken  by  another 
and  used  without  the  consent  of  the  owner, 
but  without  any  intent  to  steal. 

For  other  cases,  see  Insurance,  IX,  in  Dig, 
1-52  N,  8. 

Larceny  —  theft  —  Intent. 

2.  "Theft"  is  synonymous  with  "larceny," 
and  the  intent  to  steal  is  a  necessary  in- 
gredient of  the  offense. 

For  other  eases,  see  Laroeny,  in  Dig,  1-^2 

N.  8, 

Headnotes  by  Shacklefoiu),  J*. 

Note.  —  As     to     automobile     insurance 
against   theft,   robbery,   and   pilferage,   see 
annotation  following  this  case,  post,  543. 
L.T^.A.1917F. 


Evidence  —  sufficiency  —  theft. 

3.  In  action  upon  a  policy  of  insurance 
which  indemnifies  the  owner  of  an  automo- 
bile against  loss  or  damage  occasioned  by 
theft,  robbery,  or  pilferage  by  any  person 
or  persons  other  than  those  in  the  employ- 
ment,.  service,  or  household  of  the  insured^ 
it  is  incumbent  upon  the  plaintiff  to  prove 
his  case  by  a  preponderance  of  the  evidence. 
It  is  essential  to  a  recovery  that  the  evi- 
dence adduced  establishes  that  the  damage 
to  the  automobile  was  occasioned  by  the 
taking  of  the  same  by  aome  person  not  in 
the  employment,  service,  or  household  of  the 
insured,  without  the  consent  of  the  owner, 
and  with  the  intent  to  permanently  deprive 
the  owner  of  his  property 

For  other  cases,  see  Evidence,  XII.  Tc,  in  Dig. 
1-52  N.  8. 

Appeal  —  verdict  contrary  to  evidence^ 

4.  Where  the  verdict  rendered  by  a  jury  ia 
manifestly  contrary  to  the  charge  of  the 
court,  to  the  law,  and  to  the  evidence,  the 
judgment  must  be  reversed  and  a  new  trial 
awarded. 

For  other  cases,  see  Appeal  and  Error,  VII, 
I,  2,  in  Dig,  1-52  N,  8, 

(May  6,  1917.) 

Ij^RROR  to  the  Circuit  Court  for  Duval 
J  County  to  review  a  judgment  in  plain- 
tiffs' favor  in  an  action  brought  to  recover 
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the  amount  alleged  to.be  due  on  an  auto- 
mobile insurance  policy.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Cockrell  A  Cockrell,  for  plain- 
tiff in  error: 

The  owner  cannot,  under  thb  clause  of 
the  policy,  recover  for  damages  to  a  ma- 
chine which  has  been  taken  by  another  and 
used  without  the  consent  of  the  owner,  but 
without  any  Intent  to  srteal. 

Hartford  F.  Ins.  Ok  v.  Winkbish,  12  Ga. 
App.  712,  78  S.  £.  265;  Long  v.  State,  44 
Fla.  134,  32  So.  S70, 14  Am.  Grim.  Rep.  453. 

Mr.  D.  M.  Gornto  for  def^idants  in  er- 
ror. > 
• 

Shackjeford,  J.,  delivered  the  (pinion 
of  the  court: 

,  This  is  an  action  on  a  policy  of  insurance 
issued  by  the  defendant  assurance  company 
to  Mrs.  Jennie  Eppstein,  by  the  terms  of 
which  the  defendant  insured  such  plaintiff 
in  the  sum  of  $1,500  against  loss  or  damage 
by  fire  on  a  certain  described  automobile 
owned  by  such  plaintiff,  which  policy  also 
contained  a  provision  of  insurance  '^against 
loss  or  damage  by  theft,  robbery,  or  pilfer- 
age in  excess  of  $25  (each  accident  being 
deemed  a  separate  claim  and  said  sum  being 
deducted  from  the  amoimt  of  each  claim 
when  determined),  by  any  person  or  persons 
other  than  those  in  the  employment,  service, 
or  bouseliold  of  the  insured." 

The  declaration  contains  the  following  al« 
legation:  "On  the  19th  day  of  May,  A.  P. 
1914,  the  said  automobile  so  assured  and  in 
the  said  policy  described  was  stolen  from 
the  garage  in  which  it  was  kept  by  the  said 
Mrs.  Jennie  Eppstein,  and  was  injured  and 
damaged  by  such  theft,  robbery,  and  pilfer- 
age so  committed,  as  the  plaintiffs'  allege, 
hy  some  person  or  persons  other  than  any 
persofi  or  persons  in  the  employment,  serv- 
ice, or  household  of  the  assured,  and  dam- 
age and  loss  was  thereby  occasioned  to  the 
said  Mrs.  ifennie  Eppstein  in  the  amount  of 
$1,475,  in  such  circumstances  as  to  come 
within  the  promise  and  undertaking  of  the 
said  policy  of  insurance  so  issued  as  afore- 
said." 

A  copy  of  the  insurance  policy  is  attached 
to  the  declaration.  The  defendant  filed  the 
following  pleas: 

"Comes  now  the  defendant,  by  its  at- 
torneys, Ck>ckrell  k  Cockrell,  and  for  its  plea 
to  the  declaration  in  the  above- entitled 
cause  denies  that  the  said  automobile,  de- 
scribed in  the  policy  attached  to  the  declar- 
ation, was  stolen  by  some  person  or  persona 
other  than  any  person  or  persons  in  the  em- 
ployment, service,  or  household  of  said  Mrs. 
Jennie  Eppstein  from  the  garage  in  which 
said  automobile  was  kept  by  Mrs.  Jennie 
Eppstein. 
L.R.A.1917P. 


"(2)  And  for  a  second  plea  defendant 
denies  that  the  automobile  described  in  the 
policy  of  insurance  attached  to  the  declara- 
tion, was  stolen  from  Mrs.  Jennie  Eppstein. 

"  ( 3 )  And  for  a  third  plea  defendant  says 
that  at  the  time  the  automobile  described  in 
the  policy  of  insurance  attached  to  the  dec- 
laration is  alleged  to  have  been  injured  it 
was  in  the  control  and  custody  of  a  person 
in  the  employment  of  said  Mrs.  Jennie  Epp- 
stein. 

"(4)  And  for  a  fourth  plea  defendant 
says  that  at  the  time  when  the  automobile 
described  in  the  policy  of  insurance  attached 
to  the  declaration  is  alleged  to  have  been 
injured  it  was  then  and  there  in  the  custody 
of  and  being  driven  by  one  Johnnie  Johnson, 
a  negro  chauffeur,  and  said  Johnnie  John- 
son was  then  and  there  the  regularly  em- 
ployed chauffeur  of  said  Mrs.  Jennie  Epp- 
stein." 

The  plaintiffs  joined  issue  upon  these 
pleas,  and  a  trial  was  had  before  a  jury, 
which  resulted  in  a  verdict  in  favor  of  the 
plaintiffs  for  the  sum  of  $900,  with  interest 
at  8  per  cent  per  annum  from  the  11th  of 
August,  1914,  upon  which  verdict  a  judg- 
ment was  duly  rendered  and  entered,  which 
judgment  has  been  brought  here  for  review. 

Several  errors  are  assigned,  but  we  shall 
confine  ourselves  to  the  consideration  of 
the  assignment  based  upon  the  overruling  of 
the  motion  for  a  new  trial,  the  first  three 
grounds  of  which  are  that  the  verdict  is 
contrary  to  the  charge  of  the  court,  con- 
trary to  law,  and  contrary  to  the  evidence. 
The  construction  of  the  clause  of  the  insur- 
ance policy  relating  to  the  loss  of  or  damage 
to  the  automobile  "by  theft,  robbery,  or  pil- 
ferage" is  presented  to  this  court  for  the 
first  time,  though  the  courts  in  several  other 
jurisdictions  have  had  occasion  to  deal  with 
it.  It  was  held  in  Hartford  F.  Ins.  Co.  v. 
Wimbish,  12  Ga.  App.  712,  78  S.  E.  265: 

"Words  used  in  a  policy  of  insurance  are 
to  be  given  their  ordinary  and  usual  signi- 
fication unless  the  context  requires  a  differ- 
ent construction. 

"Where  a  policy  of  insurance  indemnifies 
an  owner  of  an  automobile  against  loss  or 
damage  occasioned  by  theft,  robbery,  or  pil- 
ferage, tlfe  owner  cannot,  under  this  clause 
of  the  policy,  recover  for  damage  to  a  ma- 
chine which  had  been  taken  by  another  and 
used  without  the  consent  of  the  owner,  but 
without  any  intent  to  steal. 

"At  common  law,  and  under  the  statutes 
of  this  state,  'theft*  is  synonymous  with 
'larceny.'  The  word  'robbery,*  as  used  in  the 
contract  sued  on,  should  be  given  the  mean- 
ing set  forth  in  the  Penal  Code  of  this  state. 
I  'Pilferage*  is  petty  larceny.  The  intent  to 
,  steal  is  a  necessary  ingredient  in  all  three 
offenses." 


542 


FLORIDA  ST^PREME  COURT. 


Also  see  Michigan  Commercial  Ins.  Co.  v. 
Wills,  57  Ind.  App.  266,  106  N.  E.  725; 
Stuht  V.  Maryland  Motor  Car  Ins.  Co.  90 
Wash.  676,  156  Pac.  557;  Rush  v.  Boston 
Ins.  Co.  88  Misc.  48,  160  N.  Y.  Supp.  457; 
Valley  Mercantile  Co.  v.  St.  Paul  F.  k  M. 
Ins.  Co.  49  Mont.  430,  L.R.A.1915B,  327,  143 
Pac.  559,  Ann.  Cas.  1916A,  1126;  Kansas 
City  Regal  Auto  Co.  v.  Old  Colony  Ins.  Co. 
187  Mo.  App.  614,  174  S.  W.  153. 

In  addition  to  its  general  charge,  the  court 
gave  the  following  instructions  at  the  re- 
quest of  the  defendant: 

"(1)  The  burden  is  on  the  plaintiffs  to 
prove  by  a  preponderance  of  the  evidence 
that  the  alleged  automobile  was  stolen  by 
some  person  or  persons  other  than  those  in 
the  employment,  service,  or  household  of  the 
insured.  If  that  burden  has  not  been  sus- 
tained by  the  preponderance  of  the  evidence, 
the  jury  must  find  for  the  defendant. 

"(2)  The  jury  cannot  find  a  verdict  for 
the  plaintiffs  unless  the  plaintiffs  have  prov- 
en: First,  a  theft  of  the  automobile  as  al- 
leged; and,  second,  that  theft  was  not  by 
John  Johnson  or  by  any  other  person  or  per- 
sons in  the  employment,  service,  or  house- 
hold of  the  insured. 

"(3)  If  you  find  that  there  was  a  theft  of 
the  automobile,  and  that  it  was  committed 
by  someone  in  the  employment,  service,  or 
household  of  the  insured,  then  you  must  find 
for  the  defendant. 

"llie  fourth  charge  requested  by  the  de- 
fendant is  refused,  and  the  following  sub- 
stituted in  its  stead  by  the  court: 

"(4)  If  you  find  that  one  John  Johnson 
took  and  was  driving  this  automobile  at  the 
time  when  it  was  damaged,  as  alleged,  and 
that  he  was  the  same  John  Johnson  who  was 
in  the  Ber\'ice  of  the  plaintiff  at  the  time, 
then  you  must  find  for  the  defendant. 

**(5)  If  you  find  that  the  person  who 
took  this  automobile,  whether  Johnson  or 
someone  else,  took  it  merely  for  a  joy  ride, 
or  for  any  purpose  other  than  permanently 
depriving  the  owner  of  it,  you  must  find 
for  the  defendant.     . 

"(7)  Before  you  can  find  for  the  plaintiff 
you  must  find  that  some  person  took  this  au- 
tomobile with  the  intent  to  steal  it,  and  that 
such  person  was  not  in  the  service,  employ- 
ment, or  household  of  the  plaintiff." 

In  response  to  the  question  from  one  of 
the  jurors,  "What  is  stealing?"  the  court 
further  Instructed  the  jury  as  follows: 
''Gentlemen,  larceny  or  stealing  is  the 
wrongful  taking  and  carrying  away  of  the 
property  of  another  with  intent  to  perman- 
ently deprive  the  owner  of  the  use  thereof. 
It  is  alleged  in  the  declaration  and  denied 
in  one  of  the  pleas  that  this  car  was  stolen. 
Therefore  one  of  the  issues  before  you,  gen- 
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tlemen,  is  whether  or  not  that  owr  -was  ae- 
tually  stolen." 

We  do  not  consider  it  necessary  to  set 
forth  the  charge  given  by  the  court  of  its 
own  motion  or  the  instructions  requested  by 
the  defendant  which  were  refused  and  upon 
which  errors  are  assigned.  Neither  do  we 
consider  it  necessary  to  attempt  an  analy- 
sis of  the  testimony.  As  was  said  in  Hart- 
ford F.  Ins.  Co.  V.  Wimbish,  supra:  "One 
cannot  be  convicted  of  either  theft,  robbery, 
or  pilferage  unless  he  had  the  intent  to 
steal.  And  we  know  of  no  authority  for 
giving  any  different  meaning  to  these  words 
in  a  contract  of  insurance  wherein  it  is  stip- 
ulated that  the  company  will  be  liable  for 
loss  or  damage  to  an  automobile,  resulting 
from  *theft,  robbery,  or  pilferage.'  Under 
this  contract,  if  the  thief  carries  away  a 
machine  with  intent  to  steal  it,  and  it  is 
never  recovered  and  loss  occurs,  the  owner 
may  recover  the  full  value  of  the  automo- 
bile. If  the  thief  be  apprehended  and  the 
machine  recovered,  then* the  owner  is  entitled 
to  recover  for  whatever  damage  has  been 
done  to  the  machine,  if  it  exceeds  $25.  But 
in  both  cases  it  must  appear  that  the  person 
taking  the  machine  intended  to  steal  it.  If 
he  had  the  animo  revertendi,  he  is  not  guilty 
of  theft  or  robbery  or  pilferage,  even  though 
he  took  the  machine  without  the  owner's 
consent." 

This  language  was  quoted  and  approved 
in  Michigan  Commercial  Ins.  Co.  v.  Wills, 
supra,  and  also  in  Stuht  v.  Maryland  Motor 
Car  Ins.  Co.  90  Wash.  676,  166  Pac.  667. 
In  Valley  Mercantile  Co.  v.  St.  Paul  F.  & 
M.  Ins.  Co.  49  Mont.  430,  L.R.A.1916B,  327» 
143  Pac.  659,  Ann.  Cas.  1916A,  1126,  it  was 
held:  "To  constitute  the  erime  of  larceny^ 
the  intent  which  accompanies  the  act  of  tak- 
ing must  be  the  criminal  intent  to  perman- 
ently deprive  the  owner  of  his  property,  and 
without  which  the  taking  would  be  a  bare 
trespass  or  civil  injury." 

We  have  several  times  held  that  in  lar* 
ceny  it  is  essential  to  a  conviction  that  the 
property  was  taken  "animo  furandi."  See 
Long  v.  State,  11  Fla.  295;  Bird  v.  State, 
48  Fla.  3,  37  So.  525;  Jarvis  v.  State,  — 
Fla.  — ,  74  So.  796.  As  was  said  in  Valley 
Mercantile  Co.  v.  St.  Paul  F.  &  M.  Ins.  Co» 
supra:  ''Since  this  is  a  civil  action,  plain- 
tiffs were  required  to  prove  their  case  only 
by  a  preponderance  of  the  evidence;  but,  to 
recover  at  all  they  had  the  burden  of  prov- 
ing every  element  of  the  crime  of  larceny." 

See  our  holding  in  Abraham  v.  Baldwin, 
52  Fla.  151,  10  L.R.A.(K.S.)  1051,  42  So. 
591,  10  Ann.  Cas.  1148. 

We  are  of  the  opinion  that  the  evidence 
adduced  in  this  ease  does  not  measure  up 
to  this  requirement.  '  It  may  also  be  ques- 
tioned as  to  whether  the  evidence  establishes 
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that  the  automobile  was  taken  or  stolen  by 
some  person  "other  than  any  person  or  per- 
sons in  the  employment,  service,  or  house- 
hold of  the  assured."  Be  that  as  it  may,  we 
think  that  the  contention  of  the  defendant 
that  the  verdiot  rendered  is  contrary  to  the 
charge  of  the  court,  to  the  law,  and  to  the 
evidence,  has  been  sustained.  It  necessarily 
follows  that  the  court  erred  in  overruling 


ih»  motion  for  a  new  trial.    See  our  discus- 
sion as  to  the  province  and  power  of  the 
trial  court  to  grant  a  new  trial  in  Carney  r. 
Stringfellow,  ~  Fla.  — ,  74  So.  866. 
The  Judgment  is  reversed. 

Browne,  Ch.  J.,  and  Taylor,  Wbitfield, 
and  Elite,  JJ.,  concur. 


Annotatioii — ^Automobile  mtaruice  againtt  theft,  robbery,  end  pQferege. 


The  earlier  cases  on  this  question  are 
covered  in  the  annotation  in  44  L.R.A. 
(N.S.)  76;  61  L.R.A.(N.S.)  684;  and 
KR.A,1916E,  579. 

Meeaimc  of  terass  "thef it*'  etc* 

The  conclusion  reached  in  Phcenix 
AssuR.  Co.  ▼.  Eppstbik,  ante,  540,  that  no 
recovery  for  damage  to  the  insured  auto- 
mobile could  be  had  under  a  policy  insur- 
ing against  loss  or  damage  occasioned 
by  theft,  robbery,  or  pilferage  where 
there  was  no  intent  to  steal  it  by  the  one 
who  took  it,  is  in  accord  with  the  de- 
cision in  Hartford  F.  Ins.  Co.  v.  Wimbish 
(1913)  12  Ga.  App.  712,  78  S.  E.  265 
(set  out  in  the  note  in  44  L.R.A.(N.S.) 
76). 

The  decision  in  Hartford  F.  Ins.  Co. 
▼.  Wimbish,  just  referred  to,  was  relied 
upon  in  Stuht  v.  Maryland  Motor  Car 
Ins.  Co.  (1916)  90  Wash.  576,  156  Pac. 
657,  where  the  same  form  of  policy  was 
involved  and  it  was  held  that  the  words 
"theft,"  "robbery,"  and  "pilferage"  were 
well  understood,  and  were  used  in  their 
common  and  ordinary  meaning,  and  that 
there  could  be  no  recovery  under  the  pol- 
icy for  damage  to  a  car  where  an  em- 
ployee of  a  garage  undertook  to  return 
it  to  the  owner,  but  went  out  of  his  way 
for  his  own  pleasure.  The  court  ob- 
served that  it  was  not  claimed  that  the 
garage  employee  was  wrongfully  in  pos- 
session of  the  car. 

It  has  been  held  that  the  term  "theft," 
as  used  in  a  policy  insuring  an  auto- 
mobile owner  against  direct  loss  or  dam- 
age by  theft,  does  not  include  all  forms 
of  larceny  recognized  by  law,  and  does 
not  include  larceny  of  the  car,  perpe- 
trated under  the  form  of  a  business 
transaction,  by  which  the  insured  deliv- 
ered his  car  under  an  agreement  that  it 
should  be  sold,  and  the  ones  to  whom  it 
was  delivered  stole  the  car,  and  convert- 
ed it  to  their  own  use.  Del  afield  v.  Lon- 
don &  L.  F.  Ins.  Co.  (1917)  177  App. 
Div.  477,  164  N.  Y.  Supp.  221. 

See  also  the  following  cases  which  are 

get  out  in  earlier  notes:  Bigus  v.  Pacific 

Coast  Casualty  Co.  (1910)  145  Mo.  App. 
L.R.A.1917F. 


170,  129  S.  W.  982,  in  note  in  61  L.R.A. 
(N.  8.)  p.  584;  Michigan  Commercial 
Ins.  Co.  V.  Wills  (1914)  57  Ind,  App. 
256,  106  N.  E.  725;  Valley  Mercantile 
Co.  V.  St.  Paul  F.  &  M.  Ins.  Go.  (1914) 
49  Mont  430,  L.R.A.1915B,  327, 143  Pac. 
559,  Ann.  Cas.  1916A,  1126;  Rush  v. 
Boston  Ins.  Co.  (1914)  88  Misc.  48,  150 
N.  T.  Supp.  457;  and  Siegel  v.  Union 
Assur.  Soc.  (1915)  90  Misc.  550,  153  N. 
Y.  Supp.  662,  set  out  in  note  in  L.R.A. 
1916E,  pp.  579,  680. 

PerflOtti      whose      aets      are      iaaured 
asalnat. 

In  Callahan  v.  London  ft  L.  F.  Ins.  Co. 
(1917)  98  Misc.  589,  163  N.  Y.  Supp. 
322,  the  owner  of  an  automobile  insured 
against  theft  by  any  person  or  persons 
other  than  those  in  the  employment,  serv- 
ice, or  household  of  the  insured  was  held 
entitled  to  recover  where  his  machine 
was  taken  from  the  garage  of  a  com- 
pany of  which  he  was  president  and 
treasurer,  without  his  permission  or  au- 
thority, hy  certain  persons,  one  of  whom 
was  the  caretaker  of  the  building,  there 
being  no  evidence  that  such  person  had 
anything  to  do  with  the  insured's  auto- 
mobile except  as  caretaker  for  the  entire 
building,  and  it  appearing  that  another 
employee  of  the  garage  company  acted 
as  the  insured's  chauffeur. 

And  in  Neal,  C.  &  N.  Co.  v.  Liverpool 
&  L.  &  G.  Ins.  Co.  (1917)  —  App.  Div. 
— ,  166  N.  Y.  Supp.  204,  a  conditional 
vendor  of  a  motorcycle  who  held  a  policy 
insuring  his  interest  separately  against 
loss  by  theft,  by  any  person  or  persons 
other  than  those  in  his  employ,  service, 
or  household,  was  held  entitled  to  re- 
cover from  the  insurer  the  unpaid  pur- 
chase price,  although  the  machine  was 
stolen  bv  the  conditional  vendee. 

In  Delafield  v.  London  &  L.  F.  Ins.  Co. 
(N.  Y.)  supra,  where  the  complaint  al- 
leged that  the  plaintiff  delivered  his 
automobile  to  certain  persons  for  sale, 
and  that  they  converted  his  car  and  stole 
it,  an  answer  which  contained  no  denials, 
but  stated  that  the  insured  employed 
certain  persons  to  sell  his  machine,  and 
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that,  when  they  sold  it,  they  were  in  the 
employment  of  the  insured,  was  held  to 
set  out  a  sufficient  defense,  where  the 
policy  insured  against  loss  by  theft  by 
persons  other  than  those  in  the  insured's 
employ  or  service. 

See  also  Sehmid  v.  Heath,  173  lU. 
App.  649,  in  note  in  51  L,R.A.(N.S.) 
p.  584,  and  Kansas  City  Regal  Auto  Co. 
V.  Colony  Ins.  Co.  (1915)  187  Mo.  App. 
514,  174  S.  W.  153,  in  note  in  LuR.A. 
1915E,  p.  579. 

Iividenoe  of  lost  or  Aamas^i. 

In  Chepakoff  v.  National  Ben  Frank- 
lin F.  Ins.  Co.  (1916)  97  Misc.  330,  161 
N.  Y.  Supp.  283,  a  prima  facie  case  of 
theft  in  an  action  on  a  policy  insuring 
ah  automobile  against  loss  by  theft  was 
held  to  be  made  where  there  was  testi- 
mony that  the  plaintiff  drove  his  auto- 
mobile aboard  a  ferryboat,  placed  it 
close  to  the  front,  put  on  the  emergency 
brake  and  stopped  the  engine;  that  he 
went  into  the  cabin  before  the  boat 
started  and  some  minutes  later,  when  it 
was  out  in  the  stream,  came  out  and 
found  that  his  c^r  was  gone,  and  the 
chain  at  the  rear  of  the  boat  was  lying 
loose  on  the  deck  and  the  gate  was  half- 
way open. 

the  evidence  in  Neal,  C.  &  N.  Co.  v. 
Liverpool  &  L.  &  G.  Ins.  Co.  (N.  Y.) 
supra,  where  the  policy  insured  the 
interest  of  the  conditional  vendor  of  a 
motorcycle  against  loss  by  theft,  was 
held  to  establish  the  theft  of  the  ma- 
chine by  the  conditional  vendee. 

See  also  Kansas  City  Regal  Auto  Co. 
V.  Colony  Ins.  Co.  (1915)  187  Mo.  App. 
514,  174  S.  W.  153,  in  note  in  L.R.A. 
1915E,  579. 

Amount  of  lois  oil  veoorery. 

It  has  been  held  that  a  policy  insur- 
ing the  owner  of  an  automobile  against 
loss  by  theft  is  a  contract  of  indemnity, 
and  that  the  insurer  is  only  required  to 
make  the  insured  whole  in  case  of  loss, 
and  is  not  bound  to  pay  the  face  of  the 
policy,  and  that  it  may  discharge  its  lia- 
bility, where  it  has  recovered  the  stolen 
car,  by  returning  it  to  the  insured,  and 
payinij:  the  damages  caused  by  reason  of 
its  theft.  Kansas  City  Regal  Auto  Co.  v. 
Old  Colony  Ins.  Co.  (1917)  —  Mo.  App. 
— ,  195  S.  W.  579. 

The    insurer   in   the   case   just   cited 

was   held   not   to   have    discharged    its 

obligation     by    notifying    the     insured 

that   his   automobile   was   in    a   garage 

at  a  certain  place  in  another  state,  and 

offering  to  turn  it  over  to  the  plaintiff 

there,  and  to  pay  all  damages  by  reason  | 

of  its  theft,  since  the  insured  had  no 
L.R.A.1917F. 


way  of  knowing  what  damage  the  ear 
had  sustained  or  what  liens  had  been 
created  against  it  since  its  theft,  and  no 
certain  information  as  to  what  it  would 
cost  to  return  the  machine  to  the  city 
from  which  it  was  stolen.  The  court 
stated  that  the  insurer  need  not  have 
returned  the  machine  to  the  exact  spot 
from  which  it  was  stolen,  bat  that  it 
should  have  brought  it  to  a  place  in  the 
city  from  which  it  was  stolen,  where  the 
insured  could  conveniently  receive  it. 
And  the  testimony  in  this  case  was  held 
not  sufficient,  as  a  matter  of  law,  to 
show  a  waiver  of  the  insured's  right  to 
have  the  car  returned  to  the  city  from 
which  it  was  stolen,  where  there  was  evi- 
dence that  the  insured's  attorney  stated 
that  he  did  not  want  the  car,  but  wanted 
the  money,  but  there  was  also  testimony 
showing  that  he  did  not  refuse  to  accept 
the  car  in  case  the  insurer  refused  to  pay 
the  money. 

The  adjuster  of  an  insurance  company 
which  issued  a  policy  against  loss  or 
damage  due  to  the  theft  of  an  auto* 
mobile  may  be  assumed  to  have  authority 
to  bind  the  company  in  the  ascertain^ 
ment  of  what  that  damage  was  and  in 
adjusting  the  cost  of  repairing  it^  but  he 
has  no  power  to  bind  the  company  by 
an  agreement  to  pay  for  putting  the  car 
in  as  good  condition  as  new.  Chisholm 
V.  Royal  Ins.  Co.  (1917)  225  Mass.  428, 
114  N.  E.  715. 

A  provision  of  a  policy  insuring  an 
automobile  against  theft,  that,  in  case 
of  a  difference  as  to  the  value  of  the 
property,  no  action  should  be  brought 
until  after  an  appraisal,  has  been  held 
to  be  waived  where  the  insured  went 
several  times  to  the  insurer's  office  in  an 
endeavor  to  adjust  the  loss,  and  was  told 
by  its  representatives  that  they  would 
not  do  a  thing,  and  such  statement  was 
also  held  a  waiver  of  another  clause  in 
the  policy  providing  that  suit  should 
not  be  commenced  before  the  expiration 
of  sixty  days  after  service  of  notice  of 
loss.  Callahan  v.  London  &  L.  F.  Ins. 
Co.  (1917)  98  Misc.  589, 163  N.  Y.  Sup;>. 
322. 

Cluiraoter  of  danuises- 

The  policy  in  Callahan  v.  London  & 
L.  F.  Ins.  Co.  (N.  Y.)  supra,  which 
insured  the  automobile  against  damages 
directly  resulting  from  theft,  robbery, 
or  pilferage,  was  held  to  cover  all  dam- 
age which,  in  the  contemplation  of  the 
parties,  might  result  from  theft,  and 
this  was  held  to  include  damages  caused 
by  reckless  driving  or  handling;  and 
where  the  car  was  totally  destroyed  by 
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a  collision  while  in  the  possession  of 
the  thief,  the  insurer  was  held  liable  for 
the  value  of  the  car. 

Iat«veatfl  e#T«red. 

It  has  bemi  held  that  a  policy  which  in 
«ffect  insures  separately  the  interest  of 
the  conditional  vendor  of  a  motorcycle 
and  the  conditional  vendee  against  loss 
by  theft  by  any  person  or  persons  other 
than  those  iii  the  employment,  service, 
or  household  of  the  insured,  covers  the 
interest  of  the  conditional  vendor,  and 
that  he  may  recover  on  the  policy  where 
the  machine  was  stolen  by  the  condition- 
al vendee.    Neal,  C.  &  N.  Co.  v.  Liverpool 


&  L.  A  a.  Ins.  Co.  (1917)  —  App.  Div. 
— ,  165  K.  T.  Supp.  204 

fifOpresejitatioas  and  warranties. 

It  has  been  held  that  an  automobile 
is  new  within  the  meaning  of  a  question 
in  an  application  for  a  policy  of  theft 
insurance  as  to  whether  it  is  new  or 
secondhand,  where  it  was  brought  by  the 
insured's  employer  with  the  agreement 
that  the  title  should  remain  in  the  latter 
until  the  insured  had  earned  enough  to 
pay  for  the  car,  and  it  was  so  paid  for 
within  three  months,  and  before  the  ap- 
plication was  made  for  the  policy. 
Babinowitz  v.  Vulcan  Ins.  Co.  (1917)  — 
N.  J.  — ,  100  Atl.  175.  J.  T.  W. 


MINNESOTA  SUP9EEME  OOTTBT. 

F.  T.  BYRNE,  Appt., 
v. 

CITY  OF  ST.  PAUL,  Regpt. 

(—  Minn.  — ,  163  K.  W.  162.) 

O^lcer  —  compnlsory  resignation  —  va« 
Udlty. 

1.  Plaintiff  was  in  the  employ  of  the  city 
of  St.  Paul,  as  an  inspector  in  the  depart- 
m^fnt  of  public  health.  Upon  a  reorganiza- 
tion of  the  department  he  was  required  to 
tile  with  the  department  a  formal  written 
resignation,  to  be  accepted  whenever  the  de- 
partment deemed  for  the  best  interests  of 
tbe  service.  Plaintiff  filed  such  resignation, 
it  was  later  accepted,  and  he  thereupon  re- 
linquished his  position  and  obtainea  other 
employment.  There  was  no  fraud  or  coer- 
elon  or  purpose  to  set  at  naught  the  civil 
service  requirements  of  the  citr  charter. 

It  is  held  that  by  the  resignation  and 
subsequent  conduct  plaintiff  voluntarily  re- 
linquished the  position  held  by  bim,  and  the 
method  by  which  that  result  came  about 
was  not  a  violation  of  the  civil  service  pol- 
icy of  the  city. 
Far  other  cases,  see  Officers,  T.  e,  in  Dig, 

l-o2  N.  S, 

Same  —  form  —  sufficiency. 

2.  The  resignation  was  effectual  though 
not  addressed  to  the  city  commissioner, 
whose  jurisdiction  extended  over  the  health 
department.  It  was  addressed  to  the  active 
official  having  in  charge  the  details  of  the 
department;  and,  whether  the  acceptance 
was  by  the  commissioner  or  not,  he  was  ad- 
vised thereof  and  acquiesced  therein. 

For  other  cases,  see  Officers,  I.  e,  in  Dig, 
i-5«  y,  8. 

(June  19,  1917.) 

Headnotes  by  Bbown,  Oh.  J. 


Note.  —  As  to  right  to  repudiate  or  with- 
draw resignation,  see  annotation  following 
this  case,  post,  547. 
L.R.A.1917F.  35 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  lor  Rainsey  County 
dismissing  an  action  brought  to  recover  a 
year's  salary  which  he  would  have  earned 
had  he  been  allowed  to  retain  his  position 
as  inspector  in  the  department  of  puhHe 
health.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
.    Messrs.  Keller  ft  lioomls,  for  appellant: 

Plaintiff,  having  been  holding  a  position 
at  the  time  the  new  charter  became  effective, 
was  entitled  to  retain  same  until  removed 
in  oompliance  therewith. 

State  ex  rel.  Furlong  v.  McColl,  127  Minn. 
155,  149  N.  W.  11;  Sclawr  v.  St.  Paul,  132 
Minn.  288,  156  N.  W.  283. 

If  illegally  removed,  plaintiff  is  entitled 
to  his  salary  during  the  period  of  removal; 
at  least,  until  some  other  fact  cuts  off  such 
right. 

Larsen  v.  St.  Paul,  83  Minn.  473,  80  N. 
W.  459;  Sclawr  v.  St.  Paul,  supra. 

Messrs.  O.  H.  O'Neill  and  W.  J.  Giber- 
son,  for  respondent: 

Plaintiff  handed  in  a  written  resigna- 
tion with  full  knowledge  of  its  purport. 
There  was  nothing  in  the  law  whil^h  re- 
quired that  it  be  in  Writing,  and,  therefore, 
in  the  absence  of  any  requirement  that  it  be 
in  writing,  a  resignation  by  parol  was  good ; 
hence  the  fact  that  it  was  misdirected  is  im- 
material. 

Van  Orsdall  v.  Hazard,  3  Hill,  243;  Peo- 
ple V.  Hanifan,  6  111.  App.  158;  Edwards  v. 
United  States,  103  U.  S.  471,  26  L.  ed.  314. 

The  fact  that  he  had  resigned  appears 
from  the  evidence  to  have  been  communi- 
cated to  the  commissioner  of  public  safety, 
who  filled  the  position  by  the  appointment 
of  another.  This,  in  the  absence  of  any 
law  to  the  contrary,  was  sufficient  accept* 
ance. 

People  ex  rel.  Dennison  v.  Spencer,  101 
III.  App.  61;  State  ex  rel.  Williams  v. 
Fttts,  49  Ala.  402;  People  v.  Porter,  6  Cal. 
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27;  Bath  v.  Reed,  78  Me.  276,  4  Atl.  688; 
State  ex  rel.  Roberts  v.  Lincoln,  4  Neb.  260 ; 
State  ex  rel.  Ryan  v.  Murphy,  30  Nev.  409, 
18  L.R.A.(N.S.)  1210,  97  Pac.  391,  720; 
State  ex  rel.  Kleinsteuber  v.  Kotecki,  155 
Wis.  66,  144  N.  W.  200. 

The  salary  attached  to  the  position  having 
been  paid  to  a  de  facto  officer  who  had  taken 
his  place,  plaintiff  could  not  collect  in  this 
sort  of  an  action  until  the  rights  of  all 
parties  to  the  position  had  been  determined 
by  a  separate  proceeding. 

Collier,  Civil  Service,  pp.  124-126;  Ter- 
hune  V.  New  York,  88  N.  Y.  248,  42  Am. 
Rep.  248;  Wood  v.  New  York,  23  Jones  & 
S.  230;  Van  Valkenburgh  v.  New  York,  49 
App.  Div.  210,  63  N.  Y.  Supp.  6;  Nichols 
V.  MacLe^n,  101  N.  Y.  526,  54  Am.  Rep. 
730,  5  N.  E.  347;  McVeany  v.  New  York, 
80  N.  Y.  190,  36  Am.  Rep.  600;  Dolan  v. 
New  York,  68  N.  Y.  274,  23  Am.  Rep.  168; 
Fitzsimmons  v.  Brooklyn,  102  N.  Y.  536,  56 
Am.  Rep.  835,  7  N.  E.  787 ;  Gorley  v.  Louis- 
ville, 104  Ky.  372,  47  S.  W.  263;  Selby  v. 
Portland,  14  Or.  243,  12  Pac  377. 

Handing  in  his  resignation,  with  failure 
to  perform  the  duties  of  the  position,  and 
without  a  showing  of  coercion  or  fraud, 
makes  out  a  prima  facie  case  of  resigna- 
tion. 

State  ex  rel.  Young  v.  Ladeen,  104  Minn. 
262,  16  L.R.A.(N.S.)   1058,  116  N.  W.  486; 

I  Dill.  Mun.  Corp.  p.  724;  Gilbert  v.  Luce, 

II  Barb.  91, 

He  at  least  must  be  held  to  have  aban- 
doned the  position. 

Byrnes  v.  St.  Paul,  78  Minn.  205,  79  Am. 
St.  Rep.  384,  80  N.  W.  959. 

And  is  barred  at  this  time  of  any  relief 
by  reason  of  laches  in  seeking  relief. 

People  ex  rel.  Vanderhoff  v.  Palmer,  3 
App.  Div.  389,  38  N.  Y.  Supp.  651;  People 
ex  rel.  Young  v.  Collis,  6  App.  Div.  467,  39 
N.  Y.  Supp.  698;  Re  McDonald,  34  App.  Div. 
612,  54  N.  Y-  Supp.  525;  People  ex  rel. 
Taylor  v.  Welde,  28  Misc.  682,  59  N.  Y. 
Supp.  1030;  People  ex  rel.  Miller  v.  Justices 
of  Court  of  General  Sessions,  78  Hun,  334, 
29  N.  Y.  Supp.  157;  Re  Gaffney,  84  Hun, 
503,  32  N.  Y.  Supp.  303;  People  ex  rel. 
Shea  V.  Bryant,  28  App.  Div.  480,  51  N.  Y. 
Supp.  119;  Barrett  v.  New  Orleans,  32  La. 
Ann.  101. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Prior  to  June,  1914,  plaintiff  had  for  a 
year  or  more  been  in  the  employ  of  the  city 
of  St.  Paul  as  an  inspector  in  the  depart- 
ment of  public  health,  working  under  the 
direction  of  the  head  of  that  department. 
A  reorganization  of  the  department  took 
place  at  about  the  time  stated,  being  ren- 
dered necessary  by  a  change  to  the  com- 
L.R.A.1917F. 


>  mission  form  of  the  city  government  which 
.then  became  effective  under  the  new  city 
charter.  Under  the  new  charter  this  branch 
of  the  public  service  was  within  the  de- 
partment of  public  safety,  presided  over  by 
one  of  the  city  commisBioners,  though  the 
details  of  the  work  were  committed  to  and 
were  under  the  direction  of  a  health  offieer. 
As  a  part  of  the  reorganization  proceedinga 
each  employee  in  the  department  was  re- 
(quired  to  sign  and  deposit  in  the  office  of 
the  health  officer  a  formal  resignation  of 
the  position  held  by  him,  to  be  accepted 
when  the  best  interests  of  the  service,  in 
the  judgment  of  the  department,  rendered 
it  necessary.  In  compliance  with  this  re- 
quirement plaintiff  prepared  a  formal  resig- 
nation in  writing,  addressed  to  the  health 
officer,  and  filed  the  same  in  his  office.  The 
resignation  bears  date  June  5,  1914.  It  was 
accepted  on  July  15,  1914,  but  by  what  of- 
ficer does  not  clearly  appear.  But  acting 
thereon,  and  treating  it  as  ending  his  cop- 
nection  with  the  employment,  plaintiff 
ceased  to  perform  any  of  the  duties  thereof,, 
subsequently  obtained  employment  else- 
where, and  another  was  appointed  to  the 
position  so  held  by  him,  who  thereafter  per- 
formed all  the  duties  of  the  position  and 
was  paid  therefor  by  the  city.  Plaintiff 
made  no  claim  that  the  acceptance  of  his 
resignation  was  ineffectual,  or  that  his  re- 
moval from  the  service  was  in  violation  of 
any  rights  possessed  by  him  under  the  civil 
service  provisions  of  the  new  city  charter  or 
otherwise,  but  he  did  make  several  efforts 
for  a  reinstatement  to  his  former  position, 
but  without  success.  After  the  lapse  of  a 
year  from  the  date  of  acceptance  of  his  res- 
ignation plaintiff  brought  this  action  to  re- 
cover the  compensation  allotted  to  the  posi- 
tion, and  which  he  would  have  earned  had 
he  been  permitted  to  retain  the  same.  ITie 
court  below,  at  the  conclusion  of  the  trial, 
upon  defendant's  motion  ordered  the  action 
dismissed,  and  plaintiff  appealed  from  a 
judgment  entered  thereon. 

It  is  the  contention  of  plaintiff  that  th» 
method  by  which  he  was  taken  out  of  or  re- 
moved from  the  employment  of  the  city  was 
illegal  and  void  because  in  violation  of  the 
civil  service  provisions  of  the  city  charter, 
which  provide  that  no  removals  from  certain 
branches  of  the  public  service  shall  be  made 
except  for  cause,  and  in  the  manner  therein 
provided,  and,  because  the  removal  was  il- 
legal, that  plaintiff  remained  the  de  jure  of- 
ficer, and  was  entitled  to  the  compensation 
prescribed  by  law.  We  do  not  sustain  this 
claim,  but  concur  in  the  conclusion  of  the 
learned  trial  court,  to  the  effect  that  by  his 
resignation  and  subsequent  conduct  plain- 
tiff voluntarily  took  himself  out  of  the  serv- 

'  ice,  and  is  now  in  no  position  to  insist  that 
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his  rights  under  the  charter  were  in  any 
way  violated.  There  is  no  suggestion  that 
the  resignation  was  the  result  of  coercion^ 
that  any  fraud  was  practised  upon  plaintiff, 
or  that  it  was  exacted  or  required  as  a 
scheme  on  the  part  of  the  department  io 
avoid  or  circumvent  the  civil  service  policy 
of  the  city.  On  the  contrary,  the  act  of 
plaintiff  was  wliolly  voluntary,  he  under- 
stood the  effect  of  the  resignation,  and  that 
the  department  could  accept  it  and  thus  re- 
tire him  from  his  position  at  any  time  it 
was  deemed  best  for  the  service.  \Miile 
plaintiff  claims  that  there  was  no  reason 
for  his  removal,  the  cause  thereof  as  de- 
termined and  acted  upon  by  the  department 
doea  not  appear,  and  we  are  bound  to  as- 
sume that  the  officers  so  ^accepting  the 
resignation  were  acting  within,  and  not  in 
violation  of,  the  law.    1  Dunnell's  Dig.  3435. 


H  is  not  importfmt  tha^t  the  resignation 
was  not  addressed  to  the  commissioner  of 
public  safety,  the  officer  having  charge  of  the 
particular  department.  It  was  addressed 
to  the  active  head  of  the  department,  the 
health  ofiicex,  was  filed  with  that  officer,  and 
later  accepted,  in  which  the  conunissioDcr,  i£ 
he  did  not  authorize  the  aocepta»ce,  iuUy 
ac^wleaeed.  It  was  effeotwal  as  a  voUintary 
fiur render  of  the  poriticm  upon  aooeptanceL 
And  shiee  there  wae  no  fraud  or  {>urpoee  to 
set  atnavg^t  the  civil  service  provisions  of 
the  charter,  H  is  cofielusive  against  the 
present  claim  of  plaintiff.  &tftte  ex  rel.  Fur- 
long V.  McColl,  127  Minn.  156,  149  N.  W. 
11,  and  Sclawr  v.  St.  Paul,  182  Minn.  238, 
156  N.  W.  288,  are  not  in  point. 

Judgment  affirmed. 


The  right  to  repudiate  or  withdraw  a 
resignation  ie  discussed  in.  the  note  to 
State  ex  rel.  Young  v.Iiadeen,  16  L.R.A. 
(N.S.)  1058.  Only  the  cases  decided 
since  the  date  of  that  note  are  discussed 
herein. 

As  stated  in  the  earlier  note,  there  is 
a  conflict  amons:  the  decisions  as  to  the 
necessity  of  an  acceptance  of  a  resig- 
nation to  complete  it.  That  question  is 
discussed  in  the  note  to  Reiter  v.  State, 
23  L.R.A,  681,  and  State  ex  rel.  Royce  v. 
Superior  Ct.  12  L.R.A.(N.S.7  1010. 

The  resignation  involved  in  Byrne  v. 
St.  Paul,  ante,  545,  was  a  formal  one, 
signed  by  the  plaintiff  upon  a  reorgan- 
ization of  the  department  in  which  he 
was  employed  when  the  city  adopted  the 
commission  form  of  government.  Such 
a  resignation  was  required  of  each  em- 
ployee of  the  department,  and  was  to  be 
accepted  when  the  best  interest  of  the 
service  rendered  it  necessary'.  The  resig- 
nation of  the  plaintiff  was  thereafter  ac- 
cepted, whereupon  he  ceased  his  connec- 
tion with  the  department.  About  a  year 
thereafter  the  action  was  brought  for 
reinstatement,  the  claim  of  the  plaintiff 
being  that  the  civil  service  provisions  of 
the  city  charter  had  been  violated.  The 
(^ourt.  in  denying  this  contention,  states 
that  the  resignation  was  voluntary,  that 
no  fraud  or  coeijeion  was  shown,  nor  wag 
the  resignation  exacted  or  required  as  a 
scheme  to  avoid  or  circumvent  the  civil 
service  policy  of  the  city. 

The  rule  stated  in  the  earlier  note, 
that  where  the  resignation  has  become 
complete,  either  by  transmission  or  ac- 
ceptance, it  cannot  then  be  withdrawn^ 
L.K.A.1917F. 


ftte  or  ¥fiUidraw  ret^inatfoii. 

even  with  the  consent  of  the  power 
authorized  to  accept  it,  was  applied,  in 
Elswick  V.  Ratliff  (1915)  166  Ky.  149, 
179  S.  W.  11,  by  a  nominee,  the  court 
holding  that  after  one  had  declined  a 
nomination  for  office,  and  directed  that 
his  name  be  not  printed  on  the  official 
ballot,  and  this  declination  had  been  ac- 
cepted by  the  party  authorities  and  an- 
otlier  candidate  nominated,  the  first 
candidate  could  not  withdraw  his  decli- 
nation and  continue  to  be  the  nominee* 
While  the  declination  in  this  ease  is 
tnsated  as  a  resignation,  it  can  hardly  be 
aeenrately  designated  as  such,  and  no  at- 
tempt has  been  made  to  include  cases  of 
this  character  in.  the  note. 

As  stated  in  the  earlier  note,  it  is  gen- 
erally held  that  a  conditional  or  pros- 
pective resignation  may  be  withdrawn  at 
any  time  before  acceptance.  After  the 
resignation  has  been  accepted  it  cannot 
be  withdrawn,  even  though  it  is  <»ondi- 
tional,  or  by  its  terms  to  take  effect  in 
the  future.  Some  authority  to  the  con- 
trary appeared  in  the  earlier  note. 
Since  the  date  of  that  note  it  has  been 
held  that  a  conditional  resignation,  ac- 
cepted to  take  effect  at  a  date  in  the 
future,  may  be  withdrawn  before  the 
arrival  of  that  date.  State  ex  rel  Almon 
V.  Fowler  (1909)  160  Ala.  186,  135  Am. 
St.  Rep.  91,  48  So.  985,  holding  that  the 
res^natian  of  a  clerk  of  court,  addressed 
to  a  judge  of  that  court,  and  asking  that 
the  same  be  accepted  by  the  judge,  the 
acceptance  to  take  effect  at  such  time  as 
the  judge  may  fix  or  determine,  which 
is  accepted  by  the  judge,  and  a  date  in 
the  future  fixed  on  which  it  is  to  take 
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effect,  may  be  withdrawn  by  tbo  clerk 
before  the  date  fixed.  The  court  states 
that  ''the  resignation  was,  by  its  terms,  to 
take  effect  only  upon  the  acceptance  by 
the  judge,  and,  the  judge  having  made 
the  acceptance  effective  upon  a  future 
day,  the  i^espondent  had  the  right  to 
withdraw  said  resignation  before  the 
arrival  of  the  date  fixed  by  the  judge." 
The  court  distinguished  from  Murray  v. 
State  (1906)  115  Tenn.  303,  89  S.  W. 
101,  5  Ann.  Cas*  687,  discussed  in  the 
earlier  note,  by  stating  that  there  the 
oflftcer  requested  that  the  resignation  be 
acted  upon  at  once,  and  the  court  seems 
to  have  stressed  the  fact  that  "the  ac- 
ceptance of  the  resignation  ipso  facto 
vacated  the  o^ce"  Continuing,  the 
court  states  that  ''here  we  have  no  un- 
conditional acceptance,  but  one  which, 
by  its  own  terms,  was  not  to  become  ef- 
fective until  a  subsequent  day.'' 


Mandamus  to  compel  the  reinstate- 
ment of  a  driver  in  a  city  fire  department 
was  refused  in  Jacobsen  v.  Chicago 
(1915)  191  HL  App.  511,  where  the 
driver,  having  been  informed  that  a  leave 
of  absence  could  not  be  granted  for 
longer  than  thirty  days,  but  that  it 
would  be  extended  from  time  to  time, 
applied  for  and  was  granted  a  leave  for 
thirty  days  and  subsequently  had  the 
leave  extended.  No  record  having  be^n 
kept  of  the  extension,  other  officers,  who 
were  not  informed  thereof,  demanded  of 
the  driver  the  city  property  which  he  had 
in  his  possession,  and  the  same  was  re- 
turned, and  over  a  year  elapsed  before 
the  driver  asked  for  reinstatement.  The 
court  treats  this  as  a  resignation,  one 
of  the  officials  having  written  and  signed 
a  resignation  for  the  driver.     W.  A.  K 
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A.  NUNNERY,  Pltf.  in  Err., 
v. 

J.  W.  BAILEY  et  al. 
(—  Okla.  — ,  166  Pac.  82.) 

Libel  «*  statement  as  to  charges  made. 

1.  Publishing  the  fact  that  cliarg^s 
against  a  minister  of  the  gospel  (with  no 
intimation  of  their  import)  were  read  and 
by  unanimous  vote  sustained  at  a  church 
conference,  and  that  such  church  had  with- 
drawn fellowship  from  him,  is  not  libelous 
per  se. 

For  other  cases,  see  Libel  and  Slander,  11 ,  in 
Dig.  1-52  ^^  8, 

Pleading  •—  libel  —  allegation  of  dam« 
ages. 

2.  In  an  action  in  damages  for  libel  the 
publication  declared  on  is  not  libelous  per 
se.  A  petition  failing  to  allege  special  dam- 
age is  fatally  defective. 

For  other  oases,  see  Pleading,  11,  f,  in  Dig, 
1-62  N.  8, 

(Thacker,  J.,  dissents.) 

(June  12,  1917.) 

ERROR  to  the  District  Court  for  Greer 
county  to  review  a  judgment  in  defend- 
ants' favor  in  an  action  brought  to  recover 
damages  for  an  alleged  libel.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Headnotes  by  Blsakmqbb,  C. 

j_i  f  I  i-        -       -       — n  I     I      -  i-f  ■  ■  rwM 

Note.  —  As  to  what  words  uttered  con- 
cerning clergymen  are  actionable  per  se,  see 
annotation  following  this  case  post,  551. 
L.R.A.1917F. 


Messrs.  S.  B.  Garrett  and  Wilkins  B. 
Garrett,  for  plaintiff  in  error: 

The  publication  by  defendants  waa  libel- 
ous and  plaintiff  is  entitled  to  damages. 

Smith  V.  Gillis,  —  Okla.  — ,  151  Pac. 
869;  Immaculate  Conception  v.  Murphy, 
89  Neb.  524,  35  L.R.A.(N.S.)  926,  131  N. 
£.  946;  6  Am.  J^  Eng.  Enc.  Law,  877;  Mat- 
tison  V.  Lake  Shore  A;  M.  S.  R.  Co.  3  Ohio 
Dec.  626;  Wildee  v.  McKee,  111  Pa.  335,  56 
Am.  Rep.  271,  2  Atl.  108;  Smith  v.  Nip- 
pert,  76  Wis.  86,  20  Am.  St.  Rep.  26,  44 
N.  W.  846;  Hcndryx  v.  People's  United 
Church,  42  Wash.  336,  4  L.R.A.(N.S.)  1154, 
84  Pac.  1123,  7  Ann.  Cas.  764;  Nance  t. 
Busby,  91  Tenn.  303,  15  L.R.A.  801,  18  8. 
W.  874;  Cranfill  v.  Hayden,  —  Tex.  Civ. 
App.  — ,  76  S.  W.  573;  State  ex  rel.  Kerr 
V.  Hicks,  154  N.  C.  265,  33  L.R.A.(N.S.) 
529,  70  8.  E.  468. 

Messrs.  B.  L.  Tislnger  and  B.  F.  Tan 
Dyke,  for  defendants  in  error; 

The  language  which  is  made  the  ground 
of  the  charge  against  defendants  in  error  is 
not  libelous  per  se. 

Hubbard  v.  Cowling,  86  Okla.  603,  129 
Pac.  714;  Spencer  v.  Minnick,  41  Okla. 
613,  139  Pac.  130;  McKenney  v.  Carpenter, 
42  Okla.  410,  141  Pac.  779 ;  Smith  v.  Gillis, 
—  Okla.  — ,  151  Pac.  869;  Chicago,  R.  I. 
P.  R.  Co.  V.  Medley,  —  Okla.  — ,  L.R.A. 
1916D,  587,  155  iPac.  211;  Townshend, 
Slander  So  Libel,  4th  ed.  §  147;  Newell, 
Slander  &,  Libel,  3d  ed.  §§  174,  175. 

Any  injury  to  plaintiff's  reputation,  in 
order  to  be  actionable,  must  result  in  some 
actual  special  damage  to  him. 

StarkiA,  Libel  k  Slander,  p.  424;  New- 
ell, Slander  ft  Libel,  §  49;   McKemiey  r. 
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Carpenter,  49  Okla.  41€,  141  Pae.  779 ;  N. 
S.  Sherman.  Mach.  Co.  ▼.  Dun,  28  Okla. 
447,  114  Pac.  617;  Hundley  v.  Louisville 
&  N.  R.  Co.  105  Ky.  162,  63  L.R.A.  289,  88 
Am.  St.  Hep.  298,  48  S.  W.  429;  Kimball 
y.  Harmaa»  34  Md.  407,  6  Am.  Rep.  340; 
Beechley  t.  Mulville,  102  Iowa,  602,  63  Am. 
St.  Rep.  479,  70  N.  W.  107,  71  N.  W. 
428;  Robertson  v.  Parks,  76  Md.  118,  24 
Atl.  411;  Delz  y.  Winlree,  80  Tex.  400,  26 
Am.  St.  Bep.  755,  16  S.  W.  Ill;  Sieyena  v, 
Rowe,  59  N.  H.  578,  47  Am.  Rep.  231; 
Dorsey  Mach.  Co.  y.  McCaffrey,  139  Ind. 
549,  47  Am.  St.  Rep.  290,  38  K.  £.  208; 
Doremua  y.  Hennessy,  62  111.  App..  391; 
Wildee  y.  McKee,  111  Pa.  335,  56  Am.  Rep. 
271,  2  Atl.  108. 

The  civil  courts  will  not  assume  juris- 
diction in  an  action  for  libel  brought  by 
one   who.  has   been  expelled   from   church. 

Landis  v.  Campbell,  79  Mo.  433,  49  Am. 
Rep.  239;  Nance  v.  Busby,  91  Tenn.  dOZ^ 
15  L.R.A.  801,  18  S.  W.  874;  Brundage  y. 
Deardorf,  34  C.  C.  A.  304,  92  Fed.  230; 
Travers  v.  Abbey,  104  Tenn.  668,  51  L.R.A. 
261,  68  S.  W.  247;  Pounder  v.  Ashe,  44 
Neb.  682,  63  N.  W.  48;  Ramsey  v.  Hicks, 
174  Ind.  428,  30  L.R.A.(N.S.)  673,  91  N.  K 
344,  92  N.  E.  164;  Hendryx  v.  People's  Uni<> 
ed  Church,  42  Wash.  336,  4  L,R.A.(N.S.) 
1154,  84  Pac.  1123,  7  Ann.  Cas.  764;  State 
ex  rel.  Hatfield  v.  Cummins,  171  Ind.  112,  36 
L.R.A.(N.S.)  945,  85  K  E.  359;  St.  Vin- 
cent's Parish  v.  Murphy,  83  Neb.  630,  35 
L.R.A.(N.S.)   919,  120  N.  W.  187. 

Bleakmore,  C,  itled  the  following  opin- 
ion: 

The  parties  appear  here  as  in  the  trial 
court.  Plaintiff  sought  recovery  of  dam- 
ages for  libel  baaed  on  the  publieation  of 
the  minutes  of  a  conleienee  of  the  Granite 
Baptist  Church  alleged  to  have  been  made 
pursuant  to  a  conspiracy  on  the  part  of 
defendants  to  injure  him.  After  portii«s 
thereof  were  stricken  on  motion  of  defend- 
ants, demurrer  to  his  petition  was  sus- 
tained, and  plaintiff  has  appealed. 

While  plaintiff  assigns  as  errer  the  act 
of  the  court  in  striking  certain  allegations 
from  the  petition,  he  does  not  urge  same 
in  his  bri^f  as  a  ground  for  reversal,  and 
therefore  such  assignment  may  properly  be 
disr^;arded. 

By  the  petHion  ft  is  alleged,  in  substance, 
that  plaintiff,  an  ordained  minister  of  the 
Baptist  church,  had  resided  iii  Greer  coun- 
ty for  eight  years,  during  which  time  he 
was  actively  engaged  in  the  Work  of  his 
calling;  the  defendants  were  members  of 
the  Granite  Baptiist  church,  a  society 
founded  atid  organized  aoeording  to  the 
customs  and  praictices  of  denominaiioiis  of 
the  same  belief;  that  suoh  diureh  had  no' 
L.R.A.1917F. 


written  rule  or  precedflKt  for  its  reguiatlon 
recognized  by  it  or  any  eoclesisatical  body 
over  it,  but  waa  a  forvercign  religious  or- 
ganiaation;  that  plaintiff  was  pastor  of 
the  Lake  Creek  Ba|>tiit  charch  in  Greer 
county  and  of  the  Baptist  ehurch  at  the 
town  of  Duke,  in  Jackson  county,  and  was 
editor  of  a  certain  Baptist  publication; 
that  he  was  and  had  been  holding  protract* 
ed  meetings  and  performing  marriage  cere> 
monies,  for  all  of  which  services  he  received 
sums  aggregating  an  amual  income  of  $2,- 
000;  that  on  October  7,  1914,  plaintiff, 
then  also  a  member  of  8ai4  Granite  Baptist 
church,  in  fellowship  with  its  measbers  and 
in  harmony  with  its  doetrine,  was  by  vote 
of  the  membership  th^eof  assembled  into 
conference  granted  a  letter  of  dismission^ 
thus  severing  his  o^noection  with  said 
church  and  conferring  upon  him  the  right 
to  unite  with  and  be  rec^ved  as  a  member 
of  any  other  Baptist  ehurch  of  like  faith, 
which  letter,  according  to  established  usage, 
after  adjournment  of  the  conference,  should 
have  been  issued,  signed  by  the  clerk  and 
moderator,  and  forwarded  to  plaintiff  or  to 
the  church  of  whieh  he  might  later  become 
a  member;  that  fay  virtue  of  the  act  of 
such  conference  said  Granite  Baptist  church 
lost  all  jurisdiction  over  him  and  his  mem- 
bership and  relation  to  the  Baptist  church, 
and  exclusive  jurisdiction  thereof  was 
lodged  in  the  church  later  receiving  him 
into  fellowship;  thai  the  letter  of  dismis- 
sion so  granted  by  said  eoi^erenee  was  not 
issued,  signed,  and  forwarded  in  accord- 
ance with  the  church  rule,  but  that  on 
October  21,  1914,  pursuant  to  the  reoog* 
nized  custom  of  Baptist  churches  and  in 
reliance  upon  the  action  of  said  conference, 
plaintiff  joined  and  wa^  received  into  full 
membership  by  the  Lake  Creek  Baptist 
church,  of  which  he  was  the  pastor;  that 
defendants,  with  full  Imowledge  ci  the 
facts,  actuated  by  a  nialicious  design  to 
injure  plaintiff,  conspired  to  call  a  con- 
ference of  the  Granite  Baptist  church,  and 
in  such  conference  pass  or  cause  to  be 
passed  a  fraudulent,  slanderous,  and  libel- 
ous order,  as  the  order  and  act  of  the  said 
Granite  Baptist  church,  and  write  and 
cause  to  be  written  on  the  minutes  of  said 
Granite  church  a  false,  fraudulent,  slander- 
ous, and  libelous  writing,  and  publish  and 
cause  to  be  published  the  same,  the  said 
fraudulent,  slanderous,  and  libelous  writ- 
ing to  be  of  the  purport  and  import  that 
plaintiff  had  been  guilty  of  conduct  un- 
beooming  a  minister,  and  that  he  had  been 
regularly  charged  with  the  same  before 
said  Granite  Baptist  <%urch  and  found 
guilty  thereof*  a^id  turned  ont  of  said 
church,  and  deprived  of  membership  there- 
in, and  the  felloiwsfaip  of  said  church  with- 
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drliwn  from  him,  and  that  in  furtherance 
of  said  conspiracy,  and  in  furtherance  of 
the  malicious  intent  of  defendants  to 
wrongs,  injure,  and  damage  the  plaintiff, 
the  defendants  caused  a  conference,  or 
what  purported  to  be  a  conference,  of  the 
said  Granite  Baptist  church,  to  be  opened 
on  the  4th  day  of  November,  1914,  with  the 
defendant  J.  W.  Bailey  purporting  to  act 
as  moderator,  and  the  defendant  Hettie 
Williams  purporting  to  act  as  clerk;  that 
there  were  other  members  of  said  Granite 
Baptist  church  who  were  not  into  said  con- 
spiracy entered  into  by  the  defendants  and 
were  ignorant  of  the  same,  and  the  said 
conspirators  kept  the  said  conspiracy  and 
the  objects  and  purposes  thereof  a  secret, 
and  concealed  from  the  said  other  members 
of  said  Granite  church  who  were  not  parties 
thereto;  and  that  on  said  last-named  date 
the  said  conspirators,  the  said  defendants 
herein,  caused  the  foHowing  false,  fraud- 
ulent, slanderous,  and  libelous  statement 
in  writing  to  be  made  and  entered  and  pub- 
lished as  minutes  of  said  Granite  Baptist 
false,  fraudulent,  slanderous,  and  libelous 
church,  the  same,  plaintiff  alleges  as  being 
as  to  plaintiff,  and  as  the  same  refers  to 
and  was  intended  by  defendants  to  affect 
the  plaintiff,  to  wit: 

November  4,  1914.  Devotional  exercises. 
Minutes  October  7  read.  A  motion  carried 
to  rescind  the  act  of  this  meeting.  Brother 
Burnett  read  charges  against  Brother  Nun- 
nery. A  motion  to  sustain  charges  as  read 
voted  unanimous.  Motion  and  second  that 
Brother  Nunnery.  Vote  was  unanimous, 
the  church  withdraw  fellowship  from 
The  clerk  tendered  her  resignation  as  she 
was  going  away.  Motion  and  second  that 
Sister  Georgia  Austin  act  as  clerk  pro  tem 
imtil  the  clerk  returned.  A  motion  for 
the  same  committee  to  see  the  sisters.  A 
motion  and  second  also  for  the  committee 
to  see  Brother  George  W.  Anderson.  A 
motion  and  second  for  the  church  to  call 
a  pastor  to-night.  Brother  J.  E.  Kirk  was 
unanimously  elected.  The  church  invited 
Brother  Bailey  to  make  a  Sunday  school 
talk  instead  of  having  church  next  Sunday. 
No  further  business,  conference  adjourned. 

Brother  J.  W.  Bailey,  Moderator. 

Hettie  Williams,  Clerk. 

Where  the  language  employed  in  an  al- 
leged defamatory  publication  is  plain  and 
unambiguous,  it  is  the  duty  of  the  court  to 
determine  whether  same  is  libelous  per  se. 
Chica9o,  R-  I.  &  P.  R.  Co.  v.  Medley,  — 
Okla.  — ,  L.R.A.19ieD,  587,  165  Pac.  211; 
McKenney  v.  Carpenter,  42  Okla.  410,  141 
Pac.  779;  Spenoer  t.  Min&ick,  41  Okla. 
L.R-A.1917F. 


613,  139  Pac.  130;  Bodine  v.  Times- Journal 
Pub.  Co.  26  Okla.  135,  81  L.R.A.(N.S.) 
147,  110  Pac.  1096. 

The  trial  court  decided  that  the  words 
used  in  the  instant  publication  were  not  in 
themselves  libelous;  and  plaintiff's  chal- 
lenge of  this  holding  presents  for  review 
the  principal  question  in  the  case. 

Plaintiff  alleges  that  he  has  been  actually 
damaged  by  the  foregoing  wrongful  acts 
of  the  defendants  in  his  good  name,  good 
fame,  reputation,  and  professional  stand- 
ing as  a  minister-  ''in  a  large  sum  of 
money;  "  that  he  has  been  actually  dam- 
aged thereby  in  the  loss  of  his  good  reputa- 
tion, and  thereby  his  ability  to  secure  calls 
to  large  church  congregations  as  pastor, 
and  consequently  the  loss  of  salaries  for 
preaching  as  pastor  and  in  holding  protract- 
ed meetings,  in  the  sum  of  $10,000;  that 
his  influence  as  an  editor  has  been  impaired, 
and  he  has  thereby  been  damaged  in  the 
sum  of  $5,000;  that  by  reason  of  the  malice  , 
of  the  defendants  against  the  plaintiff  in 
the  formation  and  the  carrying  out  of  said 
conspiracy,  the  plaintiff  is  entitled  to  re- 
cover of  the  defendants  the  sum  of  $20,* '« 
000  as  exemplary  damages. 

Publishing  the  fact  tliat  charges  against 
plaintiff  (with  no  intimation  of  their  im- 
port) were  read,  and  by  unanimous  vote 
sustained,  at  a  church  conference,  and  that 
such  church,  regardless  of  the  fact  of  his 
membership  therein,  had  for  no  given  eause 
withdrawn  fellowship  from  him,  did  not, 
in  our  opinion,  touch  him  in  his  profession, 
or  necessarily  tend  to  impair  confidence 
in  his  integrity,  character,  or  professional 
ability,  and  we  cannot  legally  conclude  that 
the  natural  or  probable  consequences  of  the 
publication  of  the  words  used,  when  given 
their  popular  and  obvious  meaning,  would 
be  to  deprive  him  of  public  confidence  as 
a  man,  minister,  or  editor,  or  to  injure  him  ^ 
in  his  occupation.  Therefore,  if  actionable 
at  all,  such  publication  is  not  libelous  per 

In  Newell  on  Slander  and  Libel,  3d  ed^ 
§  197,  it  is  stated:  "Words  touching  a 
clergyman  in  his  profession  are  furtionable 
per  se.  Words  are  often  actionable  when 
spoken  of  a  clergyman  which  would  not  be 
so  if  spoken  of  others.  But  it  d]oe»  not  fol- 
low that  all  words  which  tend  tg,  bring  a 
clergyman  into  disrepute  or  whi«h  merely 
impute  that  he  has  done  something  wrong 
are  actionable  without  proof  of  special  dam- 
age. .  The  reason  always  assigned  lor  this 
distinction  between  clergymen  audi  others 
is  that  the  charge,  if  true,  would  be  ground 
of  degradation  or  deprivation.  The  impn- 
'  tatioa  therefore  must  foe  sudb  as,  ii  true. 
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would  tend  to  prove  him  unfit  to  continue 
his  calling,  and  therefore  tend  more  or 
lesB  directly  to  proceedings  by  the  proper 
authorities  to  silence  him." 

Plaintiff  failed  to  allege  special  damage, 
an  essential  averment  in  all  cases  where- 
in the  publication  declared  on  is  not  libel- 
ous per  se;  and  in  this  respect  the  petition 
is  fatally  defective.  N.  S.  Sherman  Mach. 
Co.  v.  Dun,  28  Okla.  447,  114  Pac.  617; 
JMcKenney  v.  Carpenter,  42  Okla.  410,  141 


Pac.  779;  Hall  ▼.  Taylor,  —  Okla.  — ,  158 
Pac.  373. 

The  judgment  at  tiie  trial  court  should 
be  affirmed. 

Per  Cnrlam: 

Adopted  in  whole. 

Thacker,  J.,  dissents. 
Petition  for  rehearing  denied. 


Aimoiatioii — ^Wlwt  words  uttered  ccmcemiBg  dergymeii  are  actionable 

per  se. 


The  earlier  cases  on  this  question  are 
discussed  in  the  note  to  Cole  v.  Mills- 
paugh,  28  L.R.A.(N.S.)  152. 

To  falsely  charge  that  a  minister  of 
the  gospel  had  been  caught  in  bed  with 
another  man's  wife,  and  that  the  hus- 
band had  blacked  his  eye  and  he  had 
gone  west,  was  held  slanderous  per  se  in 
Haynes  v.  Robertson  (1915)  190  Mo. 
App.  156,  175  S.  W.  291.  A  statute  in 
this  jurisdiction  made  it  actionable 
slander  to  publish  falsely  and  maliciously 
in  any  manner  that  a  person  has  been 
guilty  of  fornication  or  adultery.  The 
court  held  the  language  spoken  in  this 
case  to  chaise  adultery. 

The  publication  of  an  article  concern- 
ing the  pastor  of  a  church  stating  that 
he  was  charged  with  the  juggling  of 
money  taken  on  the  collection  plate,  and 
that  charges  were  to  be  brought  against 
him  therefor,  was  held  libelous  in  Curtis 
V.  Ai^nia  Co.  (1915)  171  App.  Div.  105, 
156  N.  y.  Supp.  813.  The  court  said: 
*'The  charge  clearly  is  injurious  to  his 
character  and  his  standing  in  his  profes- 
sion, and  holds  him  up  to  contempt  and 
ridicule.  It  is  urged  that  the  word 
^juggled'  in  itself  has  no  very  bad  mean- 


ing. But  /When  a  pastor  is  accused  of 
juggling  with  plate  collections,  and  is  to 
be  tried  therefor,  the  words  must  be 
given  the  meaning  in  which  the  publitf 
ordinarily  would  understand  them,  and 
the  expression  is  not  capable  of  any  rea- 
sonable understanding  which  does  not 
bring  disgrace  and  odium  upon  the 
pastor  and  injure  his  good  name  and  af- 
fect his  standing  in  his  profession." 

A  conviction  of  criminal  libel  was  sus- 
tained in  State  v.  Pardo  (1916)  —  Mo. 
— ,  190  S.  W.  264,  for  the  publication  in 
a  newspaper  of  a  charge  of  wastefulness 
and  extravagance  in  managing  the  affairs 
of  a  certain  parish,  stating  that,  if  any- 
thing was  written  which  was  not  to  the 
taste  of  the  priest,  then,  for  the  money 
"which  you  countrymen  give  for  holy 
masses,  he  buys  warrants  against  the 
editor."  The  court  said  that  from  the 
connection  in  which  such  words  were 
used,  they  constitute  a  plain  averment 
that  the  priest  secured  such  warrants  by 
bribery.  The  fact  that  the  priest  was 
not  mentioned  by  name  and  that  the  de- 
fendant may  not  have  known  who  the 
priest  was  does  not  render  the  language 
nonlibelous.  W.  A.  E. 
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LA  FOUNTAIN  &  WOOLSON  COMPANY 

V. 

WALTER  W.  BROWK. 

(—  Vt.  — ,  101  Atl.  36.) 

Corporation  —  dividend  —  transfer  of 
stock  —  who  entitle<l. 

A  dividend  declared  by  a  corporation  after 
the  making  of  a  contract  by  a  stockholder 
for  the  transfer  of  his  stock^  but  before  the 

Note.  —  As  to  right  to  dividend  declared 
between  making  of  contract  for  sale  of  stock 
and  delivery  of  stock,  see  annotation  follow- 
ing this  case,  post,  553. 
L.R.A.1917F. 


time  fixed  for  its  delivery,  belongs  to  the 
purchaser  if  the  sale  is  consummated,  al- 
though performance  could  not  have  been  en- 
forced because  the  contract  was  within  the 
Statute  of  Frauds. 

jPor  other  oases,  see  Corporations,  V.  e,  4, 
in  Dig.  1-52  N.  8. 

(May  1,  1917.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Windsor  Countv  Court,  made  dur- 
ing  the  trial  of  an  action  brought  to  recover 
the  amount  of  a  dividend  on  stock  purchased 
from  defendant  by  plaintiff,  which  resulted 
in  a  judgment  in  its  favor.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
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VERMONT  SUPREME  COURT. 


MeBsrs.  Blanchard  &  Xupper,  for  de- 
fendant: 

Whoever  owns  stock  in  a  corporation  at 
the  time  a  dividend  is  declared  owns  the 
dividend  also. 

Bright  V.  Lord,  51  Ind.  272,  19  Am.  Rep. 
732;  Goodwin  y.  Hardy,  67  Me.  143,  99  Am. 
Dec.  758;  March  v.  Eastern  R.  Co.  43  N.  H. 
515. 

The  profits  and  surplus  fund  of  the  cor- 
poration, whensoever  they  may  accrue,  are, 
until  separated  from  the  capital  by  the 
declaration  of  a  dividend,  a  part  of  the 
stock  itself,  and  will  pass  with  the  stock 
in  a  transfer. 

Phelps  V.  Farmers  k  M.  Bank,  26  Conn. 
269;  Jermain  v.  Lake  Shore  &  M.  Sw  R.  Co. 
91  N.  Y.  483. 

A  dividend  does  not  pass  with  a  subse- 
quent transfer  of  the  shares  unless  the 
contract  of  transfer  expressly  so  provides. 

Hopper  V.  Sage,  112  N.  Y.  530,  8  Am.  St. 
Rep.  771,  20  N.  E.  350;  Jones  v.  Terre 
Haute  &  R.  R.  Co.  29  Barb.  353. 

A  custom  of  brokers  by  which  dividends 
declared,  but  not  paid,  belong  to  the  pur- 
chaser of  shares,  is  not  admissible  to  alter 
the  legal  rights  of  such  a  transaction. 

Spear  v.  Hart,  3  Rob.  420;  Hopper  v. 
Sage,  supra. 

The  agreement  of  March  24th  was  in- 
valid and  void  by  reason  of  the  Statute  of 
Frauds,  relating  to  the  sale  of  goods  of  the 
price  of  $40  or  more,  and  no  rights  can  ac- 
crue under  it. 

McDonald  v.  Place,  88  Vt.  80,  90  Atl.  948 ; 
Crosby  v.  Bouchard,  82  Vt.  66,  71  Atl.  835; 
Strong  V.  Dodds,  47  Vt.  348. 

The  sale  of  corporate  stock  is  within  the 
2d  section  of  the  Statute  of  Frauds. 

Fay  V.  Wheeler,  44  Vt.  292;  Tisdale  v. 
Harris,  20  Pick.  13;  North  v.  Forest,  15 
Conn.  400. 

The  intention  of  the  parties,  as  manifested 
by  the  agreed  statement  of  facts  and  the 
way  in  which  the  contract  was  consummat- 
ed, was  to  make  the  delivery  and  payment 
concurrent.  The  sale  was  therefore  a  cash 
sale,  and  title  did  not  pass  until  payment 
and  delivery. 

Allen  Lumber  Co.  v.  Hignera,  86  Vt.  453, 
85  Atl.  979;  Turner  v.  Moore,  68  Vt.  465, 
3  Atl.  467;  Drake  v.  Scott,  136  Ala.  261^ 
96  Am.  St.  Rep.  25,  33  So.  873;  Benjamin, 
Sales,  7th  ed.  270,  271,  298,  299. 

Messrs.  Stickney,  Sargent,  &  Skeels  for 
plaintiflf. 

Taylor,  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  contract  for  money  had  and 
received.  The  plaintiff  seeks  to  recover  the 
amount  of  a  dividend  on  stock  purchased  by 
it  from  the  defendant.  The  case  was  tried 
L.R.A.1917F. 


by  the  court  on  an  agreed  statement  of  facts, 
and  the  plaintiff  had  judgment. 

The  defendant  was  the  owner  of  the  ma- 
jor part  of  the  capital  stock  of  the  Brown. 
Hotel  Company,  a  corporation,  operating  a 
hotel  at  Springfield,  Vermont,  and  one  of 
the  three  directors  of  the  corporation.  On 
March  24,  1916,  he  had  negotiations  with 
plaintiff's  representative  regarding  the  sale 
of  the  capital  stock  of  the  hotel  company. 
Later  the  same  day  the  defendant's  agent 
called  plaintiff's  representative  by  telephone 
and  told  him  that  the  defendant  would  sell 
his  stock  to  the  plaintiff  at  ft.oertun  price 
per  share.  Plaintiff's  representative  re- 
plied that  the  plaintiff  would  take  the  stock 
at  the  price  named  and  pay  for  it  the  fol- 
lowing morning,  to  which  defendant's  agent 
assented.  Xo  part  of  the  stock  was  then 
delivered  nor  any  part  of  the  purchase  mon- 
ey paid;  neither  was  any  written  memoran- 
dum of  the  bargain  made.  On  the  follow- 
ing morning  the  defendant  and  plaintiff's 
representative  met  and  the  transaction  was 
completed  by  delivery  of  the  certificate  of 
stock  and  payment  of  the  purchase  price. 
During  the  negotiations  nothing  was  said 
about  cash  in  the  treasury  of  the  hotel  com^ 
pany. 

On  March  24,  1916,  after  the  above  tele- 
phone conversation,  the  defendant  called  a 
meeting  of  the  directors  of  the  hotel  com- 
pany, and  a  dividend  of  $1.50  per  share  was 
declared,  which  was  immediately  paid  by 
the  treasurer  of  the  corporation.  The  de- 
fendant received  as  the  dividend  on  the  stock 
bargained  to  the  plaintiff  $499.50.  The 
plaintiff  first  learned  of  the  dividend  when 
the  books  of  the  hotel  company  were  turned 
over  after  the  delivery  of  the  stock.  There- 
upon it  made  demand  upon  the  defendant; 
and,  payment  being  refused,  this  suit  was 
brought. 

To  maintain  this  action  the  plaintiff  must 
establish  that  it  was  entitled  to  the  dividend 
as  the  purchaser  of  the  defendant's  stock; 
and  its  right  to  receive  the  dividend  depends 
upon  its  relation  to  the  stock  at  the  time  the 
dividend  was  declared.  It  is  held  tiiat  in 
case  of  options  and  sales  of  stock  for  future 
delivery  the  right  to  dividends  depends  up- 
on the  question  at  what  time,  with  reference 
to  the  declaration  of  the  dividend,  the  title 
passes.  7  R.  C.  L.  293.  This  transaction 
was  not  an  cation.  It  culminated  in  an 
unconditional  agreement  for  the  sale  and 
purchase  of  the  stock  before  the  diiridend 
was  declared.  All  that  remained  to  be  done 
was  the  delivery  of  the  certificate  and  the 
payment  therefor  at  the  time  fixed  in  the 
agreement. 

The  defendant  contends  that  the  agree- 
ment  of  March  24th  was  invalid  because 
within  the  Statute  of  Frauds,  so  that  no 
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rights  could  accrue  under  it,  conceding  that, 
while  the  agreement  remained  wholly  oceo- 
utory,  it  was  not  enforceable  because  of 
the  statute,  and  the  subsequent  delivery  and 
payment  took  the  transaction  out  of  the 
statute,  leaving  the  rights  of  the  parties  to 
be  determined  independently  of  it.  Patter* 
son  V.  Sargent,  S3  Vt.  516,  138  Am.  St.  Rep. 
1102,  77  Atl.  338;  Strong  v,  Dodds,  47  Vt 
348;  Fay  v.  Wheeler,  44  Vt.  2d2,  2  Cook, 
Corp.  1046. 

The  defendant  claims  further  that  title 
to  the  stock  did  not  pass  until  payment  and 
4elivery;  and  so,  as  the  stock  belonged  to 
him  at  the  time  the  dividend  was  declared, 
the  dividend  was  payable  to  him.  There  is 
no  disagreement  as  to  the  general  rule  that 
A  dividend  belongs  to  the  one  who  was  the 
owner  of  the  stock  when  the  dividend  was 
actually  declared.  See  King  v.  Follett,  8 
Vt.  385.  It  is  also  well  settled  that  the 
surplus  of  a  corporation  is  a  part  of  the 
atock  itself  until  separated  from  the  capital 
by  the  declaration  of  a  dividend.  See  Re 
Heaton,  80  Vt.  550,  L.R.A.I916D,  201,  96 
Atl.  21.  Such  undivided  surplus  will  pass 
with  the  stock  under  that  name  in  a  trans- 
fer thereof.  The  purchaser  takes  the  stock 
with  all  ita  incidents,  one  of  which  is  the 
right  to  receive  its  proportionate  share  of 
undivided  profits.  Harris  ▼.  Stevens,  7  N. 
H.  454;  March  v.  Eastern  R.  Co.  43  N.  H. 
^20;  7  R.  C.  L.  202;  10  Cye.  556. 

The  defendant  recognizes  this  fact  and 
bases  his  right  to  the  dividend  upon  the 
claim  of  legal  title  to  the  stock  at  the  time 
it  was  declared.  But  the  question  does  not 
depend  alone  upon  legal  title.  The  prin- 
ciple of  equitable  assignments  applies.  The 
purchaser  of  shares  of  corporate  stock  is 
held  to  acquire  an  equitable  iAterert  in  the 


stock  before  the.  transfer  is  complied*  if 
the  agreement  of  purchsae  and  sale  is  bind- 
ing between  the  parties.  As  between  them 
such  interest  will  be  enforced  and  protected 
as  a  trust.    1  Morawets,  PriT.  Corp.  §  174. 

In  construing  an  agreement  for  the  sale 
of  shares  of  stock,  it  will  be  taken  to  be  the 
intention  of  the  parties,  nothing  to  the  con- 
trary appearing,  that  the  shares  are  to  be 
transferred  in  their  condition  at  the  time  of 
the  bargain.  1  Morawets,  Priv.  Corp.  §  175. 
Thus  the  law  imputes  to  the  seller  an  inten- 
tion to  deal  fairly  with  the  purchaser,  and 
in  doing  so  requires  him  to  deliver  only 
what  entered  into  the  value  and  price  at 
which  the  stock  was  sold.  While  it  per- 
mits him  to  retain  the  ''fallen  fruit,"  it 
does  not  accord  to  him  the  additional  privi- 
lege of  "shaking  the  tree'^  after  the  bargain 
is  closed. 

It  follows  from  what  we  have  said  that 
if,  aft^  a  valid  contract  for  the  sale  of 
shares  of  stock  is  made,  but  before  the  time 
for  delivery  and  payment  arrives,  a  dividend 
is  declared,  the  purchaser  is  entitled  to  the 
dividend  on  complying  with  the  contract. 
Phinisy  ▼.  Hurray,  83  Ga.  747»  6  L.R.A. 
426,  20  Am.  St.  Rep.  342,  10  S.  £.  358; 
Currie  v.  White,  45  N.  T.  822;  Harris  T. 
Stevens,  7  N.  H.  454;  Conant  ▼.  Reed,  1 
Ohio  St.  298;  Black  y.  Homersham,  L.  R. 
4  Exch.  Div.  24,  89  L.  T.  N.  S.  671,  48  L.  J. 
Exch.  N.  8.  79,  27  Week.  Rep.  171;  7  R.  C. 
L.  293;  2  Addison,  Contr.  §  661;  Cook, 
Stocks  &  Stockholders,  §  543;  2  Cook,  Corp. 
§  539;  1  Morawetz,  Priv.  Corp.  §S  174-178. 

The  result  is  that,  under  the  agreement  in 
the  case,  the  dividend  belongs  to  the  plain- 
tiff. 

Judgment  affirmed. 


Annotatioii— Right  to  dmdend  declared  between  maldiig  of  contract  for 

sale  of  stock  and  deKvery  of  stock. 


This  note  lies  in  narrow  eompass. 
The  general  subject  of  the  right  to  divi- 
dends on  transfer  of  stock  is  treated  in 
the  notes  to  Rose  v.  Barclay,  45  L.R.A. 
392,  and  to  Wallin  v.  Johnson  City  Lum- 
ber &  Mfg.  Co.  L.R.A.1917B,  326;  and 
these  notes  eover,  inter  alia,  the  eases  as 
to  options  and  contracts  for  future  de- 
livery. 

In  La  Fountain  ft  W.  Co.  v.  Bbown, 
ante,  551,  the  court  wisely  remarks  that 
while  the  law  permits  the  seller  "to  re- 
tain the  fallen  fruit/  it  does  not  accord 
to  him  the  additional  privilege  of  'shak- 
infc  the  tree'  after  the  bai^ain  is  closed.'' 

Where  both  parties  expected  a  divi- 
<lend  to  be  made  on  the  22d  of  Septem- 
ber and  it  was  declared  between  12  and 
L.R.A.1917F. 


1  P.  H.,  of  the  23d,  it  was  held  that  the 
seller  was  entitled  to  the  dividend  under 
the  following  contract:  "I  hereby  as- 
sign, transfer,  and  set  over  all  my  inter- 
est in  the  within  share  of  stock  to  H.  B. 
Lathrop,  and  authorize  the  transfer  to 
him,  with  all  the  dividends  made  after 
the  morning  of  the  23d  of  September." 
Brewster  v.  Lathrop  (1860)  15  Oal.  21, 

2  Mor.  Min.  Rep.  552.  The  court  said: 
'^It  would  be  saerificing  the  spirit  of  thia 
contract  to  its  letter  to  hold  that  this 
delay  of  the  trustees  for  this  brief  space 
defeated  the  plaintiff's  rights,  even  if 
there  was  no  reason  to  believe,  as  there 
is,  that  the  defendant's  own  interfering 
produced  or  contributed  to  this  result." 

Where  sales  of  stock  at  auction,  made 
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at  viarioos  dates  in  August  up  to  the  21sty 
were  to  be  completed  on  August  29th, 
but  were  silent  as  to  dividends,  and  a 
dividend  was  declared  on  the  28tby  out 
of  profits  earned  prior  to  the  sale,  the 
dividends  were  held  to  belong  to  the  pur- 
chaser. Black  V.  Homersham  (1878)  L. 
B.  4  Exch.  Div.  (£ng.)  24.  In  that  case 
one  of  the  judges  says  it  would  be 
strange  if  the  matter  were  otherwise  de- 
termined, "for  we  know  that  the  value 
of  such  property  falls  immediately  a 
dividend  is  paid.  The  purchaser  bought 
at  the  value  before  dividend,  and  if  he 
does  not  receive  it,  he  will  be  paying  so 
much  more  for  his  shares  than  he  bar- 
gained for.^' 

In  Union  Screw  Co.  v.  American  Screw 
Co.  (1877)  11  R.  I.  669,  on  rehearing 
(1882)  13  R.  I.  673,  a  corporation  agreed 
to  buy  a  certain  portion  of  the  plaintiff's 
property,  and  to  pay  therefor  in  cash  or 
stock  as  the  plaintiff  elected,  the  price  of 
sale  and  the  value  of  sUch  stock  to  be 
fixed  by  arbitrators,  the  award  to  be 
made  in  six  months  and  payment  to 
be  made  within  ten  days  thereafter,  the 
value  of  the  stock  to  be  its  value  at  the 
date  of  the  contract.  It  was  held  that 
the  corporation  had  the  right  to  declare 
dividends  after  the  date  of  the  contract, 
and  to  make-  its  payment  in  new  shares 
of  stock,  but  that  plaintiff  was  entitled 
to  share  in  a  dividend  declared  more 
than  ten  days  after  the  award,  though 
before  the  actual  transfer  of  the  stock. 

After  a  contract  for  the  sale  of  cer- 
tain shares  in  the  stock  of  a  corporation, 
but  before  the  time  appointed  for  receiv- 
ing payment  and  making  delivery,  a  divi- 
dend was  declared,  as  to  which  there  was 
no  express  stipulation  in  the  contract. 
It  was  held  that  though,  according  to 
authorities  on  the  subject,  the  purchaser, 


if  he  had  accepted  the  stock  and  paid  for 
it,  would  have  been  entitled  to  the  divi- 
dend, yet  he  had  no  right  to  decline  ac- 
ceptance and  making  payment  because 
the  seller  claimed  the  dividend  as  his 
own,  and  refused  to  give  an  order  for  its 
payment  to  him,  the  purchaser.  The  lat- 
ter, having  failed,  without  just  cause,  to 
comply  with  his  contract,  lost  his  hold 
both  upon  the  stock  and  the  dividend. 
Phinizy  v.  Murray  (1889)  83  Oil  747,  6 
L.R.A.  426,  20  Am.  St.  Rep.  342, 10  S.  E. 
358. 

Where  a  corporation  attempts  to  pay  a 
dividend  of  a  certain  amount  on  the  day 
of  the  date  when  it  is  declared,  and  an- 
other of  like  amount  at  the  option  of 
the  corporate  agent  from  earnings  of  the 
last  year,  owners  of  stock  at  the  time 
are  entitled  to  the  latter  dividend,  al- 
though it  is  not  declared  by  the  agent 
until  after  they  have  parted  with  their 
stock.  Hill  V.  Newichawanick  Co.  (1876) 
8  Hun  (N.  Y.)  459. 

The  following  cases,  while  beyond  the 
scope  of  this  note,  may  be  here  referred 
to: 

In  order  to  be  relieved  from  the  penal- 
ty of  a  bond  to  transfer  stock  on  or  be- 
fore a  certain  day,  the  obligor  must 
transfer  the  stock  and  account  for  divi- 
dends since  the  time  it  ought  to  have 
been  transferred.  Gardener  v.  PuUen 
(1700)  2  Vern.  394,  23  Eng.  Reprint,  853. 

In  Harris  v.  Stevens  (1835)  7  N.  H. 
454  (cited  in  the  principal  case),  where, 
on  the  6th  of  the  month,  a  proposition 
was  made  to  the  plaintiff  that,  if  security 
was  furnished  for  the  price  of  stock  by 
the  24th  instant,  ''then  I  quitclaim  ail 
my  right  and  title  to  him,"  it  was  held 
that  the  purchaser  was  entitled  to  divi- 
dends declared  after  the  proposition  was 
made.  B.  B.  B. 
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JAMES  SULLIVAN,  Respt., 

V. 

WILHELM  KNAUTH  et  al.,  Appts. 

(220  N.  Y.  216,  115  N.  E.  460.) 

Travelers'  checks  -•  forgery  -«•  liability 
for  payment. 

One  i^tsuing  travelers'  cliecks  under  the 
agreement  to  pay  them  when  countersigned 
hy  the  signature  placed  on  their  face  is  lia- 

Note.  -^  As  to  who  must  bear  loss  of  pay- 
ments on  forgery  of  travelers'  checks,  see 
annotation  following  this  case,  post,  558. 
L.R.A.1917F. 


hie  to  the  purchaser  for  checks  paid  on  a 
forged  signature. 

For  other  cusesy  see  Banks,  IV,  a,  3,  h,  (IJ, 
in  Dig,  1-^2  A'.  8. 

(February  27,  1917.) 

APPEAL  by  defendants  from  an  order  oi 
the  Appellate  Division  of  the  Supreme 
Court,  First  Departmeat,  reversing  an 
order  of  the  Appellate  Term,  First  District, 
and  reinstating  a  judgment  of  the  Munic- 
ipal Court  of  Xew  York  in  plaintiiT's 
favor  in  an  action  brought  to  recover  the 
amount  of  certain  travelers'  checks  paid  by 
defendants  on  a  forged  signature.  AfHrmed. 
The  facts  are  stated  in  the  opinion. 
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Meastfl*  DaTloii  Anerbucli,  ^  CaraoU« 
with  Mr.  G^rg9  T^  Hogg,  for  appdilaiitfl: 
«  Plaintiff  is  not  within  the  4elendfAta' 
promise  to  '*pay  against  thig  check;  ?  or 
within  their  promise  to  refund  the  amount 
of  lost  checks  against  the  execution  of  a 
suitahle  bond  of  indemnity;  or  even  with- 
in the  erroneously  assumed  agreement  to 
repay  a  deposit  on  his  order,  eyidenced  by 
his  countersignature  on  the  notes  or  checks 
in  question.  He  has  not  preaente^  and 
does  not  hold  said  instruments  and  they 
are  not  lost,  but  held  adversely,  and  he  dis- 
claims the  countersignatures  thereon.  The 
defendants  are  not  in  default,  and  the 
plaintiff's  remedy  is  a  suit  in  equity  against 
all  parties  to  said  instruments. 

Delaware  Trust  Co.  v.  Calm,  195  N.  Y. 
231,  88  N.  E.  63:  Vandegrift  v^  Cowles 
Engineering  Co.  161  N.  Y.  435,  48  L.R.A. 
685,  55  N.  £.  941;  Dgwnes  v.  Phoenix  Bank, 
6  Hill,  297;  Read  v.  Marine  Bank,  136  X. 
Y.  454,  32  Am.  St  Rep.  758,  32  N.  E.  1083; 
Cottle  V.  Marin/e  Bank,  166  N.  Y,  53,  59 
N.  E.  736,  reargument  denied  in  167  N.  Y. 
595,  60  N.  E.  1109;  Frank  v.  Wessele,  64 
N.  Y.  155;  Crandall  v.  Schroeppel,  1  Hun, 
557;  Hathaway  v.  Delaware  County,  185 
N.  Y.  368,  13  LJl.A.(N.S.)  273,  113  Am. 
St.  Rep.  909,  78  N.  E.  153;  Embiricos  v. 
Anglo-Austrian  Bank  [1905]  1  K.  B.  677,  2 
B.  R.  C.  294,  74  L.  J.  K.  B.  N.  S.  326,  53 
Week.  Rep.  306,  92  L.  T.  N.  S.  305,  21 
Times  L.  R.  268,  10  Com.  Cas.  99,  2  Ann. 
Cas.  703;  Casper  v.  Kuhne,  150  App-  Div. 
389,  144  N,  Y.  Supp.  502;  Samberg  v. 
Americfku  Ejqp.  Co.  136  Miob.  639,  99  N. 
W.  879:.  ,      ... 

Messrs.  Mornay  ll'llUams  and  Stephen 
li.  Vanderveex,  with  Mr*  l^^irold  O.  Aron^ 

for  respondent: 

The  breach  of  defendants'  contracts  to 
the  plaintiff's  damage,  in  paying  checks 
which  were  not  countersigned,  and  their 
express  agreement  that  "any  checks  unused 
will  be  redeemed  at  their  face  value,"  made 
them  liable  to  plaintiff* 

Hartford  v.  Greenwich  Bank,  157  App. 
Div.  44«,  142  N.  Y.  Supp.  387 ;  2  Dan.  Neg. 
In-st  I  1611a;  ^tna  Kat.  Bank  v.  Fourth 
Xat.  Bank,  46  N.  Y.  82,  7  Am.  Rep.  314; 
Albany  County  Bank  v.  People's  Co-op.  Ice 
Co.  92  App.  Div.  47,  86  N.  Y.  Supp.  773; 
Casaidy  v.  Uhlmann,  170  N,  Y.  605,  63  N. 
E.  554;  Shipman  v.  Bank  of  State,  126  N. 
Y.  318,  12  L.R.A,  791,  22  Am.  St.  Rep.  821, 
27  N.  E.  371 ;  Frank  v.  Chemjlcal  Nat.  Bank, 
84  N.  Y.  209,  38  Am.  Rep.  501;  Cr^tten  v. 
Chemical  Nat.  Bank,  171  N.  Y.  219,  57 
r..R.A,  529,  63  N.  E.  969;  White  v.  Conti- 
nental Nat.  Bank,  64  N.  Y.  316,  21  Am. 
Rep.  612;'  Bai\-  of  British  N.  A.  v.  Mer- 
ehairts*  Nat.  Bank,  91  N.  Y.  106. 

The  check  was  not  countersigned  by 
L.E.A.1917F. 


plaintiff,  and  payment  under  a  forgery  to 
a  third  person  is  no  defense  as  against  the 
plaintiff,  seeking  to  recover  the  balance  of 
his  money,  which  defendants  admittedly 
received. 

Morgan  v.  Bank  of  State,  11  N.  Y.  404; 
Robinson  v.  Chemical  Nat.  Bank,  86  N.  Y. 
404;  Welsh  v.  German  American  Bank,  73 
N.  Y.  424,  29  Am.  Rep.  175;  Bank  of  Brit- 
ish N.  A.  V.  Merchants*  Nat.  Bank,  91  N. 
Y.  106;  Citizens'  Nat.  Bank  v.  Importers 
k  T.  Bank,  119  N.  Y.  195,  23  N.  E.  540: 
Weisser  v.  Denison,  10  N.  Y.  68,  61  Am. 
Dec.  731, 

Hogan,  J,,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  by  occupation  a  miner,  in 
the  fall  pi  1011  contemplated  a  trip  to  San 
Francisco  and  Lima,  Peru.  He  called  at 
the  Lyon  Counjby  National  Bank  at  Yering- 
ton,  Nevada,  and  asked  for  Wells  Fargo 
travelers'  checks.  An  officer  of  the  bank 
recommended  to  him  travelers'  checks  is- 
sued by  defendants,  and  he  thereupon  pur- 
chased seven  checks,  four  for  $100  each, 
three  for  $50  each,  a^d  paid  therefor  $550. 
Three  of  the  checks,  two  for  $100  each  and 
one  for  $50,  are  involved  in  the  present 
action.  The  following  is  a  copy  of  one  of 
the  checks: 

K  N.  &  K.  Traveler's  Check  Nos. 

S.  i,021-01,  $100. 

Sold  by. Lyon  County  Bank, 

New.  York    (Date)    Yeringlon,  Nevada. 

,      .  ..,     .    Holder's  SigftaturCr. 


James  Stillivan. 


Good  within  one  year  from' 

date  when  countersigned 

below  with  the  opposite  j 

signature:  J 

Knauth,  Nachod,  k  Kuhne,  New  York, 
through  their  correspondents,  will  pay 
against  this  check  out  of  their  balance  to 
the  order  of  T.  P.  Bingham  6  Hijos  one 
hundred  dollars  or  equivalent  as  follows: 

Tn  U.  S.  and  Canada,  $100;  England, 
Ireland,  Scotland,  £20-8-2;  France,  Bel- 
gium, Switz.,  Fes.,  521.50;  Germany,  M. 
416.60;  Italy,  Lir.  512..50;  Sweden,  Norway* 
Denm.,  Kroner  366.98;  Holland,  Florins 
245.10;  Aiustria,  Kronen  490.20;  Russia, 
Rubles  192.30;  other  countries  at  current 
rates. 

Knauth,  Nachod,  &  Kuhne. 
Countersign  here: 

James   Sullivan.  . 
This    s^nature    must    correspond    with 
above. 

At  the  end: 

Knauth,  Nachod,  k  Kuhne,  New  York, 
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Cheeks  negotiated  in  Europe  will  be  paid 
only  through  European  correspondents. 
(Then  followed  a  list  of  such  correspond- 
ents.) And  all  other  correspondents  as  per 
official  list. 

The  foregoing  check  was  indorsed  by  T.  P. 
Bingham  4  Hijos  to  the  order  of  Cortes 
Commercial  &  Banking  Company,  Limited, 
then  by  thie  latter  to  the  order  of  G.  Am- 
sinck  &  Company,  and  by  Amsinck  &  Com- 
pany to  the  Bank  of  New  York,  N.  B.  A., 
or  order.  Immediately  following  appears: 
"Received  payment  Nov.  14,  1911.  The 
Bank  of  New  York  National  Banking  Asso-. 
elation,  Charles  Olney,  Cashier." 

The  two  remaining  checks,  one  for  $100, 
one  for  $50,  were  in  like  form,  save  that  the 
payee  in  each  check  was  Castellon  k  Lacayo, 
L'd'a,  were  each  indorsed  by  the  payee  and 
others,  and  were  finally  paid  through  the 
Bank  of  New  York  and  indorsed  by  the  lat- 
ter in  the  same  manner  as  the  first  check. 
Four  of  the  seven  checks  purchased  by  plain- 
tiff had  been  cashed  by  him.  The  three 
checks  above  referred  to  were  produced  by 
the  defendants  upon  the  trial. 

At  the  time  plaintiff  purchased  the  seven 
checks  at  the  bank  in  Yerington  he  signed 
his  name  ''James  Sullivan"  on  each  one  of 
the  checks  under  the  words  ''Holder's  Sig- 
nature" engraved  thereon,  in  the  presence 
of  an  ofiicer  of  the  bank.  The  checks  which 
he  personally  had  cashed  were  countersigned 
by  him  where  indicated  by  the  words  "Coun- 
tersign here."  The  three  remaining  checks 
hereinbefore  specifically  referred  to  were 
not  countersigned  by  him.  His  name  ap- 
pearing thereon  was  a  forgery,  and  such 
issue  was  not  controverted  by  defendants 
upon  the  trial. 

The  evidence  of  plaintiff  tended  to  show 
that  he  took  passage  on  the  steamship  San 
Juan  at  San  Francisco  for  Ancon,  Panama. 
On  October  15,  1911,  when  near  Corinto, 
Nicaragua,  he  discovered  that  the  three 
checks  which  had  not  been  countersigned  by 
him  had  been  lost  or  stolen  while  he  was  on 
the  boat.  He  endeavored  to  find  the  checks, 
and  offered  a  reward  for  the  return  of  the 
same.  By  reason  of  a  quarantine  at  Corinto 
because  of  yellow  fever  he  was  not  permit- 
ted to  go  ashore  at  that  port.  Upon  his  ar- 
rival at  Panama  he  gave  notice  of  the  loss 
of  the  checks  to  a  man  who  conducted  a 
small  bank  and  general  store,  upon  which 
place  of  business  was  a  sign  inscribed 
"Knauth,  Nachod,  ft  Kuhne,"  and  was  told 
by  that  man  that  he  would  stop  payment 
of  the  checks.  He  also  gave  notice  to  three 
banks  at  Panama  to  stop  payment  of  the 
checks.  He  testified  that  he  did  not  know 
the  numbers  of  the  lost  or  stolen  checks 
or  the  address  of  defendants,  as  the  same 
L.R.A.1917F. 


was  lost  or  stolen  with  the  chedcr;  that  he 
did  not  send  direct  notice  to  New  York, 
and  the  first  opportunity  afforded  him  to 
give  any  notice  was  upon  his  arrival  at 
Panama. 

From  Panama  plaintiff  went  to  Peru,  and 
later,  and  about  December  21,  1911,  re- 
turned upon  a  sailing  vessel  to  the  United 
States.  Since  his  return  he  has  resided  at 
Portland,  Oregon.  December  29,  1911,  the 
Lyon  Comity  Bank  at  Yerington,  Nevada, 
addressed  a  letter  to  defendants  and  in- 
closed therewith  a  letter  received  by  it  from 
the  plaintiff.  In  the  letter  written  by  the 
bank  appeared  the  following:  (The  letter 
inclosed)  "is  self-explanatory.  We  have 
written  him  to  take  the  matter  up  with 
you.  You  will  please  stop  payment  on  the 
checks  as  per  his  request.     .     .     ." 

The  receipt  of  that  letter  was  acknowl- 
edged by  defendants  January  3,  1912. 

On  behalf  of  defendants  evidence  was  of- 
fered to  the  effect  that  the  better  received 
by  them  from  the  bank  at  Yerington  was 
the  first  notice  they  had  that  the  checks, 
which  had  been  paid  about  one  month  pre- 
vious thereto,  were  not  presented  by  a  hold- 
er in  due  course;  that  defendants  did  not 
have  an  agent  at  Panama,  though  they  had 
some  3,000  correspondents  in  their  business 
of  travelers'  checks.  Plaintiff  having  tes- 
tified that,  at  the  time  of  the  purchase  of 
the  checks,  a  book  with  a  red  cover  was 
delivered  to  him  which  he  described  as  a 
"European  directory  of  that  firm,  I  believe," 
upon  cross-examination  he  testified :  "Upon 
the  cover  of  the  book  given  me  was  printed: 
'We  refund  the  amount  of  lost  checks 
against  execution  of  a  suitable  bond  of  in- 
demnity. Particulars  of  such  dievks  should, 
however,  be  promptly  reported.*" 

Evidence  offered  by  defendants  tended  to 
show  that  defendants  issued  two  books,  one 
a  red-covered  book  for  foreign  use,  the 
second  one  a  brown-covered  book  for  do- 
mestic use,  also  a  folder.  Counsel  were  per- 
mitted on  the  trial  to  read  in  evidence  from 
the  books  and  folder  as  follows: 

"If  you  have  already  traveled  extensively, 
you  probably  know  the  difllculties  which,  at 
times,  arise  in  regard  to  arrangements  for 
carrying  money.  Then,  you  will  appreciate 
the  safety,  economy,  and  convenience  of  our 
letters  of  credit  and  travelers*  checks.  If 
this  is  your  first  long  trip,  we  can  assure 
you  Hiat  the  various  facilities  which  we 
offer  will  prove  equal  if  not  superior  to 
those  provided  by  any  other  Systran." 

"In  case  of  loss,  the  amount  of  checks 
will  be  refunded,  or  a  new  supply  furnished 
in  their  stead,  upon  execution  of  a  satis- 
factory bond  of  indemnity.  The  numbers 
of  the  checks  lost  and  the  circumstances  at- 
tending the  loss  should,  however,  be  at  once 
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conmiinieated  to  Messrs.  Knauth,  Nachod, 
ft  Kuhne,  Leipzig,  Germany,  if  lost  abroad, 
or  to  Knauth,  Nachod,  k  Kuhne,  New  York, 
if  lost  in  Am^iesy  so  as  to  enable  them  to 
do  whatever  is  possible  under  the  circum- 
stances." 

''We  sell  travelers'  checks  for  a  commis- 
sion of  one-half  of  1  per  cent,  and  guarantee 
payment  of  th^  face  attfmnt^)esi)itftii|i  tey, 
if  any.    .    .    . 

"In  order  to  insure  himself  against  loss, 
the  traveler  is  required  at  the  time  of  pur- 
chase to  sign  his  name  to  the  checks  in  the 
space  reserved  for  'holder's  signature.'  Our 
travelera'  che(dcs  cannot  be  cashed  unless 
they  are  countersigned,  and  then  only  if 
'holder's  signature'  and  'countersignature' 
correspond.  Wrongful  holders  would  find 
it  difficult  to  commit  forgery,  as  the  coun- 
t^signature  is  to  be  affixed  to  the  checks 
in  the  presence  of  our  correspondents." 

"We  wish  to  call  attention  to  the  fact 
that  the  countersignature  should  be  affixed 
to  the  checks  only  in  the  presence  of  the 
person  to  whom  they  are  presented  for  pay- 
ment. Checks  already  countersigned  can 
only  be  cashed  with  difficulty  and,  in  case 
of  loss,  they  are  open  to  misuse." 

The  Lyon  County  National  Bank  had  in 
its  possession  engraved  checks  signed  by  the 
defendants.  The  amount  payable  on  each 
check  was  engraved  thereon.  The  bank  was 
authorized  to  fill  in  the  date  on  the  checks, 
write  or  stamp  thereon  the  name  of  the 
bank  as  the  seller  thereof,  to  receive  the 
cash  therefor,  and,  after  the  purchaser  had 
signed  his  name  to  each  check  in  the  pres- 
ence of  an  officer  of  the  bank,  in  the  space 
upon  the  checks  reserved  for  "holder's  sig- 
nature," to  deliver  the  checks.  The  de- 
fendants had  delivered  to  the  bank  literature 
issued  by  them  from  which  quotations  have 
been  made,  to  be  distributed  to  purchasers 
of  checks.  The  Yerington  bank  in  the  trans- 
action at  bar  followed  the  procedure  dic- 
tated by  defendants,  presumably  the  same 
course  adopted  with  their  numerous  cor- 
respondents and  at  their  home  office  in  the 
city  of  New  York.  Clearly  the  Lyon  Coun- 
ty National  Bank  at  Yerington,  Nevada, 
was  the  agent  of  defendants.  As  such  agent 
it  received  from  the  plaintiff  $550  for  de- 
fendants, not  as  a  deposit  or  for  safekeep- 
ing, but  upon  a  contract  wherein  defendants 
undertook  that  they  would,  within  one  year 
from  the  date  of  the  checks,  when  counter- 
signed below  (where  the  words  "Counter- 
sign here"  appeared)  with  the  opposite 
signature  (i-  ^m  the  original  signature  of 
plaintiff,  subscribed  in  the  presence  of  de- 
fendant's agent  under  the  heading  "Holder's 
signature"),  pay  the  amount  stated  in  the 
check  to  the  order  of  the  payee  therein 
named.  The  contract  of  defendants  Was 
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prepared  by  them.  In  their  literature  they 
referred  to  the  safety,  economy,  and  con- 
venience of  their  traveler's  checks ;  that  they 
sold  such  checks  for  a  commission  of  one 
half  of  1  per  cent  and  guaranteed  payment 
of  the  face  amount  of  same;  they  required 
the  purchaser  to  place  his  signature  in  the 
space  reserved  for  that  purpose.  Upon  the 
4aca  ci  tlui  diecic  they-  provided  a  means  a€ 
protection  to  themselves  and  their  corre* 
spondents;  for  thereupon  was  the  holder's 
handwriting  for  comparison  with  the  coun- 
tersignature, which  was  to  be  affixed  in  the 
presence  of  the  person  to  whom  the  check 
was  presented  for  payment.  While  the  re- 
quirement of  a  countersignature  on  the 
check  was  some  protection  to  the  purchaser 
of  the  saln^,  it  was  a  primary  protection  to 
defendants,  as  their  promise  to  pay  arose 
when  the  check  was  countersigned  "below 
with  the  opposite  (genuine)  signature, 
which  must  correspond  with  the  above  sig- 
nature," not  the  above  name.  The  checks 
countersigned  by  the  plaintiff  in  his  hand- 
writing before  he  left  San  Francisco  were 
paid  by  defendants.  They  had  his  genuine 
countersignature  in  their  possession  for 
some  time  before  the  checks  in  question  were 
paid;  consequently  they  had  additional 
means  of  identification  of  signatures.  They 
paid  the  three  checks  in  question  upon  a 
forged  simulation  of  plaintiff's  signature, 
rather  than  when  the  checks  were  counter- 
signed with  the  "opposite  signature,"  the 
genuine  signature  of  the  purchaser  inscribed 
on  the  same,  and  thereupon  breached  their 
agreement. 

Defendants  were  not  entitled  to  defend 
the  action  on  the  ground  that  plaintiff  had 
failed  to  give  them  a  bond  of  indemnity. 
The  checks  are  not  lost;  they  are  in  the 
possession  of  defendants,  and  were  produced 
by  them  upon  the  trial  of  the  action.  While 
defendants  asserted  that  the  checks  had  been 
paid,  they  did  not  undertake  to  question 
the  evidence  offered  by  plaintiff  that  his 
name  appearing  thereon  as  a  countersigna- 
ture was  a  forgery.  After  full  consideration 
of  an  propositions  argued  by  counsel  for 
appellants,  we  conclude  that  the  order  of 
the  Appellate  Division  was  right,  and  should 
be  affirmed  with  costs. 

McLaughlin,  J.,  concurring: 

I  concur  in  the  conclusion  reached  br 
Judge  Hogan  on  the  ground  that  when  the 
defendants  paid  the  checks  here  in  ques- 
tion, without  the  same  having  been  counter- 
signed by  the  plaintiff,  it  was  a  breach  of 
contract  which  entitled  him  to  recover  the 
amount  thus  paid.  The  defendants  expreies- 
ly  agreed  that  they  would  not  cash  such 
checks  unless  they  were  thus  countersigned. 
They  never  were  countersigned  by  the  plain- ^ 
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tiff,  and  wlien  the  defendants  paid  them  tiie 
plaintiff  iiad  an  immediate  cause  of  action 
to  recover  the  damages  sustained,  which 
were  the  amount  of  the  checks,  together 
with  interest  from  the  time  the  demand 
was  made  by  him  upon  the  defendants  for 


payment.     Samberg  v.  American  Exp.  Co. 
136  Mich.  639,  99  N.  W.  879. 

I 

Hiscock,  Ch.  J.,  and  Collfn,  Cardoxo, 
Pound,  and  Crane,  JJ.,  oonduf  with  both 
Hogan  and  McLaughUn,  J  J. 


Annotatiott— Who  must  bear 


loM  of  pmymmlt^  on  forgery  of  travditfi' 
checks. 


Travelers*  checks  as  here  understood 
are  drawn  on  the  issuing  bank.  It  seems, 
hoTvever,  that  the  same  expression  is 
used  as  to  checks  drawn  on  another  bank. 
See  Anchor  Realty  Co.  v.  Bankers'  Trust 
Co.  (1915)  93  Misc.  64,  156  N.  Y.  Supp. 
631. 

Sullivan  v.  Knauth,  ante,  554,  seems 
to  be  a  case  of  first  impression.  In  this 
case  the  plaintiff  had  judgment  in  the 
municipal     court;     this    was     reversed 

(1913)  81  Misc.  148,  142  N.  Y.  Supp. 
307,  on  the  ground  that  the  provision  in 
the  contract  for  prompt  notice  of  loss 
had  not  been  complied  with  by  the  plain- 
tii¥;  this  decision  was  in  turn  reversed  in 

(1914)  161  App.  Div.  148,  146  N.  Y. 
Supp.  583,  where  the  writer  of  the  opin- 
ion said,  inter  alia:  ''In  my  opinion  a 
relation  cognate  to  that  of  depositor  and 
banker  should  be  considered  to  have  been 
established  between  the  plaintiff  and 
these  defendants.  If  that  is  not  the  ef- 
fect of  the  transaction  the  traveler  ob- 
tains little  advantage  from  these  so- 
called  traveler's  checks  and  might  as  well 
carry  bills  or  gold.  The  basis  of  his  pur- 
chase is  protection  by  reason  of  the 
double  signature.  Safety  is  the  thing 
impressed  upon  him.  The  paper  is  not 
effective  as  a  draft  or  check  or  order 
for  the  payment  of  money  until  the  pur- 
chaser, who,  in  the  presence  of  the  agent 
of  the  defendant,  has  signed  his  signar 
ture  in  the  space  'holder's  signature,'  has 
countersigned  it.  The  promise  is  to  pay 
'when  countersigned  below  with  the  op- 
posite signature,'  not  the  opposite  name, 
and  below  'countersign  here'  is  engraved, 
Hhis  signature  must  correspond  with 
above,'  not  this  name,  and  in  this  booklet 
defendants  call  attention  to  the  difficulty 
of  successful  forgery  when  the  counter- 
signature is  made  in  the  presence  of  the 
person  who,  as  the  agent  of  the  defend- 
ant, pays  the  check.  It  seems  to  me, 
therefore,  it  must  be  held  that  it  is  the 
second  signature  which  gives  the  paper 
final  currency.  It  is  in  the  precise  situa- 
tion of  a  check  payable  to  the  order  of  a 
designated  payee,  unindorsed  by  said 
payee.    That  being  so,  the  countersigned 

signature  must  be  treated  as  the  ordi- 
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nary  indorsement  of  a  payee  upon  an 
ordinary  check,  that  is,  the  bank  is  re- 
sponsible if  it  pays  on  a  forgery.  Treat- 
ing it  in  this  way  those  defendants  have 
their  remedy  over  against  prior  indorsers 
as  in  an  ordinary  case  of  forgery  of 
payee^s  signature  on  any  other  negotia- 
ble instrument.  Unless  it  be  so  held  the 
whole  scheme  seems  likely  to  fail."  This 
decision  is  now  affirmed  in  the  principal 
case. 

It  will  be  observed  that  the  opinion  in 
the  court  below  takes  the  view  that  the 
rule  to  be  applied  is  the  ordinary  rule 
as  to  payment  of  paper  on  a  forged 
indorsement.  See  also  Samberg  v. 
American  Exp.  Co.  (Mich.)  infra.  It 
has  been  suggested  that  one  feature  of 
travelers'  checks  is  that  the  traveler  in  a 
place  where  he  is  unknown  can  obtain 
money  on  them  at  once,  without  other 
identification  than  his  signature;  and 
that,  as  the  payor  of  the  check  is  with- 
out any  other  means  of  identifying  the 
payee,  his  principal,  the  maker,  ought 
not  to  be  holden  for  more  than  due  dili- 
gence. This  theory,  if  adopted,  might 
exonerate  the  maker  if  the  forgery  was 
very  like  the  true  signature. 

In  Samberg  v.  American  Exp.  Co. 
(1904)  136  Mich.  639,  99  N.  W.  879, 
cited  in  the  opinion  of  McLaughlin,  J.,  in 
Sullivan  v.  Knauth,  the  plaintiff  sued 
the  maker  on  a  traveler's  check  it  had 
issued  to  a  third  party  whose  counter- 
signature appeared  on  the  check  with  a 
line  drawn  through  it.  It  was  held  that 
the  plaintiff  could  not  recover,  as  the 
check  was  not  countersigned,  no  testi- 
mony being  given  as  to  why  the  line  had 
been  drawn  through  the  signature.  The 
court  said :  "Checks  of  a  like  character 
to  this  one  have  come  into  very  general 
use,  especially  by  travelers.  They  are  an 
ingenious,  safe,  and  convenient  method 
by  which  the  traveler  may  supply  him- 
self with  funds  in  almost  all  parts  of 
the  civilized  world,  without  the  hazard 
of  carrying  the  money  on  his  person. 
The  company  has  the  rjght  to  refuse  to 
pay  wheA  the  check  does  not  bear  the 
countersign  agreed  upon.  The  owner  of 
the  check  also  has  the  right  to  insist 
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it  shall  not  be  paid  when  it  is  not 
countersigned  as  agreed.  This  check  was 
not  so  countersi^ed,  and  for  that  reason 
defendant  was  entitled  to  a  judgment  in 
its  favor." 

Under  these  decisions  the  situation  is 
somewhat  similar  to  that  which  would 
arise  in  case  a  bank  paid  a  cashier's 
•cheek  on  itself,  where  the  indorsement 
of  the  payee  was  a  forgery. 

Certificates  of  deposit,  while  some- 
what diflferent  in  character,  may  be  re- 
ferred to  in  this  connection. 

It  is  held  that  a  bank  paying  a  certifl- 
•eate  of  deposit  on  a  'forged  indorsement 
is  liable  to  the  true  payee,  in  the  absence 
4>f  negligence  on  his  part.    Honig  v.  Pa- 


cific Bank  (1887)  73  OaL  464;  15  Pac. 
58;  T^rst  Nat.  Bank  v.  Bremer  (1893) 
7  Ind.  App.  685,  52  Am.  St.  Rep.  461,  34 
N.  E.  1012;  Gueydon  Bros.  v.  Quintanilla 
(1886)  2  Tex.  App.  Civ.  Cas.  (Willson) 
541. 

The  same  rule  is  assumed  in  State  Nat. 
Bank  v.  Freedman's  Sav.  &  T.  Co.  (1871) 
2  Dill.  11,  Fed.  Cas.  No.  13,324;  Mer- 
chants Bank  v.  Marine  Bank  (1845)  8 
Gill.  96,  43  Am.  Dec.  300;  Stout  v. 
Benoist  (1866)  39  Mo.  277,  90  Am.  Dec. 
466. 

For  payment  under  forged  indorse- 
ments generally,  see  L.R.A.  Indexes,  un- 
der Banks.  B.  B.  B. 
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V. 

GEORGE  HARVEY,  Respt. 

(221  N.  Y.  64,  116  N,  E.  781.) 

Sales  —  delivery  to  carrier  —  failure  to 
protect  buyer's  Interest  —  effect. 

The  loss  of  goods  in  transit  must  fall  on 
seller  and  not  on  buyer  where  the  seller, 
in  delivering  the  goods  to  the  carrier,  con- 
tracts for  a  liability  of  only  60  per  cent 
of  their  value,  when  he  might  have  secured 
full  liability  at  small  additional  expense, 
.and  the  statute  provides  that  the  seller  must 
make  such  contract  with  the  carrier  on  be- 
half of  the  buyer  as  may  be  reasonable, 
failure  to  do  which  enables  the  buyer  to  de- 
cline to  treat  delivery  to  the  carrier  as  de- 
livery to  himself. 
J*or  other  cdsest  see  Sale,  I,  b,  in  Dig,  1-52 

N,  «. 

(May  22,  1917.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
J\  the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  the  de- 
termination of  the  Appellate  Term  reversing 
A  judgment  of  the  Municipal  Court  of  the 
City  of  Xew  York  in  his  favor  in  an  ac- 
tion brought  to  recover  the  agreed  price  of 
two  automobile  tires  sold  and  delivered  by 
plaintiff  to  defendant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  P.  Goldbeck,  with  Mr. 
German  Ctoldman,  for  appellant: 

When  a  buyer  requests  the  seller  to  ship 

II  ■  ■  ■  — '■■         -■■■<        mr         iMiii.        I        II 

Xote.  —  As  to   whether   seller   or  buyer 
must  bear  loss  from  failure  to  contract  with 
carrier  for  full  liability,  see  annotation  fol- 
lowing this  case^  post,  96^1. 
L.R.A.1917F. 


goods  and  does  not  instruct  him  as  to  tlie 
means  and  terms  of  shipment,  he  thereby 
authorizes  the  seller  to  ship  under  a  lim- 
ited liability  contract. 

Nelson  v.  Hudson  River  R.  Co.  48  N.  "i, 
498 ;  Shelton  v.  Merchants*  Dispatch  Transp. , 
Co.  59  N.  Y.  258;  Root  v.  New  York  &  N. 
E.  R.  Co.  76  Hun,  23,  27  N.  Y.  Supp.  611; 
Waldron  v.  Fargo,  170  N.  Y.  130,  62  N.  E. 
1077;  Jones  v.  New  Y^ork,  L.  E.  &  W.  R. 
Co.  3  App.  Div.  341,  38  N.  Y.  Supp.  284; 
Isaacson  v.  New  York  C.  &  H.  R.  R.  Co.  94 
N.  Y.  278,  46  Am.  Rep.  142;  31  Cyc.  1402, 
1403;  24  Am.  &  Eng.  Enc.  Law,  1072,  note 
2;  McElvain  v.  St.  Louis  &  S.  F.  R.  Co.  151 
Mo.  App.  126,  131  S.  W.  736;  Cothay  v. 
Tute,  3  Campb.  129. 

Plaintiff  was  under  no  contract  duty  or 
obligation  to  ship  the  goods.  The  shipping 
was  separate  and  distinct  from  the  sale 
transaction.  The  statute  therefore  does  not 
apply  to  the  plaintiff. 

Terry  v.  Wheeler,  25  N.  Y.  520. 

The  shipping  contract  made  by  plaintiff 
was,  under  the  circumstances  of  the  caae, 
reasonable. 

Zimmer  v.  New  York  0.  &  H.  R.  R.  Co. 
137  N.  Y.  480,  133  N.  E.  642;  Boyle  ▼. 
Bush  Terminal  R.  Co.  210  N,  Y.  389,  104 
N.  E.  933. 

Mr.  Alexander  S.  Andrews,  with  Mr. 
John  liar  kin,  for  respondent: 

An  express  company's  receipt  is  the  con- 
tract of  shipment,  and  is  binding  upon  con- 
signor and  consignee;  and  its  provisions 
limiting  the  carrier's  liability  to  $60  unless 
a  greater  value  is  given,  are  valid  and  limit 
the  carrier's  liability  to  $50. 

Mills  V.  Weir,  82  App.  Div.  896,  81  N.  Y. 
Supp.  801 ;  Bernstein  v.  Weir,  40  Misc.  635, 
83  N.  Y.  Supp.  48;  Adams  Exp.  Co.  v. 
Oroninger,  226  U.  S.  491,  67  L.  ed.  314,  44 
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L.R.A.(N.8;)  267,  33  Sup.  Gt.  Bep.  148; 
Kansas  Ciij  Southern  R.  Co.  ▼.  Carl,  227 
U.  S.  639,  57  L.  ed.  683,  33  Sup.  Ct.  Rep. 
391;  Missouri,  K.  k  T.  R.  Co.  v.  Harriman, 
227  U.  S.  657,  57  L.  ed.  690,  33  Sup.  Ct.  Rep. 
397;  George  N.  Pierce  Co.  v.  Wells,  F.  k 
Co.  236  U.  S.  278,  59  L.  ed.  576,  35  Sup.  Ct. 
Rep.  351. 

Where,  for  transmission  to  the  buyer,  a 
seller  delivers  goods  worth  oyer  $50  to  a 
carrier  whose  contract  of  carriage  limits  re- 
covery to  $50,  and  the  seller  fails  to  put  a 
valuation  on  the  goods,  which  thereafter 
never  come  to  the  buyer,  such  omissiiHi  is 
a  violation  of  the  seller's  duty,  there  is  no 
delivery,  and  the  seller  cannot  recover  the 
purchase  price  from  the  buyer;  or  if  they 
have,  as  here,  already  been  paid  for,  the 
buyer  can  recover  the  price. 

Personal  Property  Law,  §  127,  subd.  2; 

2  Mechem,  Sales,  §  1183;  Burdick,  Sales, 
1897,  pp.  158,  159;  Benjamin,  Sales,  §  694; 
Reid  V.  Fargo,  241  U.  S.  544,  60  L.  ed.  1156, 
36  Sup.  Ct.  Rep.  712;  Clarke  v.  Hutchins, 
14  East,  475,  104  Eng.  Reprint,  683;  Buck- 
man  V.  Levi,  3  Campb.  414;  Cothay  v.  Tute, 

3  Campb.  129;  Stafford  v.  Walter,  67  111. 
83;  Ward  v.  Taylor,  56  111.  494;  Gordon  v. 
Ward,  16  Hich.  360;  Butterworth  v.  Cath- 
cart,  168  Ala.  262,  52  So.  896;  Lewis  v. 
Imhof,  138  Mo.  App.  370,  122  S.  W.  329. 

Cardozo,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sold  to  the  defendant  in  the 
city  of  New  York  automobile  tires  which 
were  to  be  sent  by  express  to  Allenhurst, 
New  Jersey.  The  price,  $95.43,  was  paid 
by  the  defendant  in  advance.  The  seller  in- 
trusted the  tires  to  an  express  company 
without  declaring  their  value.  The  way- 
bill states  that  the  value  was  asked  and  not 
given.  By  the  contract  of  carriage  the  lia- 
bility of  the  carrier  was  limited  to  $50,  un- 
less a  greater  value  was  'declared  and  paid 
for  or  agreed  to  be  paid  for  at  the  time  of 
shipment."  '  The  tires  were  lost  in  transit. 
The  defendant  notified  the  plaintiff  of  the 
lo^s  and  requested  a  duplicate  shipment, 
which  Was  made.  The  question  to  be  de- 
termined is  whether  payment  must  be  made 
again. 

The  general  rule  is  that  delivery  to  a  car- 
rier is  delivery  to  the  buyer.  Sales  of  Goods 
Act,  §  127,  subd.  1;  Personal  Property 
Law,  as  amended  by  Laws  1911,  chap.  571, 
Consol.  Laws,  chap.  41.  But  the  rule  has 
its  exception.  Sales  of  Goods  Act,  §  100, 
subd.  5;  {  127,  subds.  2  and  3.  Only  one 
of  them  will  be  considered.  By  §  127,  subd. 
2,  of  the  Sales  of  Goods  Act»  it  is  provided: 
"Unless  otherwise  authorized  by  tiie  buyer, 
the  seller  must  make  such  contract  with  the 
carrier  on  behalf  of  the  buyer  as  may  be  rea- 
L.R.A.1917F. 


sonable,  having  regard  to  the  nature  of 
the  goods  and  the  other  circumstanoee  of  the 
case.  If  the  seller  omit  so  to  do,  and  the 
goods  are  lost  or  damaged  in  course  of  tran- 
sit, the  buyer  may  decline  to  treat  the  de- 
livery  to  the  carrier  as  a  delivery  to  himself, 
or  may  hold  the  seller  responsible  in  dam- 
ages." 

The  statute  is  declaratory  of  the  rule  at 
common  law.  The  seller  must  not  sacrifice 
the  buyer's  right  to  claim  indemnity  from 
the  carrier.  That  rule  was  declared  more 
than  a  century  ago  in  Clarke  v.  Hutchins, 
14  East,  475,  104  Eng.  Reprint,  683.  In 
that  case  the  carrier  gave  notice  that  it 
would  not  be  answerable  for  any  packages 
above  £5  without  special  entry  of  value.  The 
seller  omitted  the  entry  and  was  held  to 
have  assumed  the  risk.  A  more  modern  in- 
stance is  a  recent  decision  of  the  Supreme 
Court  of  the  United  States.  Reid  v.  Fargo, 
241  U.  S.  544,  60  L.  ed.  1156,  36  Sup.  Ct. 
Rep.  712.  An  agent  delivered  an  automo- 
bile to  a  carrier  and  accepted  a  bill  of  lad- 
ing by  which  liability  was  limited  to  $100. 
The  acceptance  of  such  a  limitation  was 
held  to  be  a  breach  of  duty.  There  are  other 
cases  of  like  tenor.  Buckman  v.  Levi,  3 
Campb.  414;  Stafford  v.  Walter,  67  111.  83; 
Lewis  V.  Imhof,  138  Mo.  App.  370,  122  S. 
W.  329;  Gordon  v.  Ward,  16  Mich.  360.  To 
the  same  effect  are  the  leading  textbooks. 
Williston,  Sales,  §§  278,  595;  Benjamin, 
Sales,  5th  ed.  p.  739;  2  Mechem,  Sales,  1183; 
Burdick,  Sales,  §  694. 

Tested  by  these  principles,  the  plaintiff's 
case  must  fail.  He  limited  the  carrier's  lia- 
bility to '$50.  He  sacrificed  the  defendant's 
right  of  indemnity  to  the  extent  of  almost 
one  half  of  the  value  of  the  shipment.  He 
did  this  when  full  indemnity  could  have 
been  procured  by  an  additional  payment  6t 
ten  cents.  That  was  not  a  reasonable  pro- 
tection of  the  interests  of  his  principal.  The 
plaintiff's  argument,  if  sound,  would  re- 
quire us  to  hold  that  the  acceptance  of  a  like 
limitation  would  be  reasonable  if  the  value 
had  been  $1,000.  Precedent  and  reason  for- 
bid that  conclusion.  The  seller  who  puts 
the  buyer  at  the  mercy  of  the  carrier  must 
procure  the  buyer's  approval,  or  assume  the 
risk  himself. 

Cases  such  as  Kelson  v.  Hudson  River  R. 
Co.  48  N.  Y.  498;  Shelton  Y.  Merchants'  Dis- 
patch Transp.  Co.  59  N.  Y.  258,  and  Wal- 
dron  V.  Fargo,  170  N.  Y.  130,  62  N.  E.  1077, 
cited  by  the  plaintiff,  are  beside  the  mark. 
They  deal  with  controversies  between  the 
owner  and  the  carrier.  They  hold  that  the 
principal  is  not  at  liberty  to  repudiate  as 
against  the  carrier  the  terms  accepted  by  the 
agent.  They  have  no  bearing  upon  the 
measure  of  diligence  owing  from  the  agent 
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to  the  principal.  Reid  v.  Fargo>  supra.  It 
is  significant  that  whenever  the  plaintiff 
juade  shipments  C.  O.  D.  he  declared  the 
valne  to  the  carrier.  His  duty  was  to  safe- 
guard the  defendant's  interests  as  sedulous- 
ly as  his  own. 


The  jndgmest  ahould  be  aiSBrmed)  with 
costs. 

Hiecocky  Ch.  J,,  and  Cubase,  Collin, 
Caddebacky  and  Hoean.  JJ.,  concur.  Mc- 
liaaghlln,  J.,  not  sittii^. 


Annotatioii — ^Musl  teller  or  buyer  bear  lots  from  iuHore  to  contract  witb 

carrier  for  fidl  liabffitar. 


T)ie  few  reported  cases  which  have 
considered  the  question  under  annotation 
are  in  accord  with  the  rule  followed  in 
MiLLEK  V.  Hakvet,  ante,  669,  that  deliv- 
ery to  a  carrier  is  incomplete  so  as  to 
charge  vendee  with  responsibility  for 
loss  or  damage  unless  the  vendor  in  so 
delivering  exercises  due  care  and  dili- 
gence to  provide  vendee  with  a  remedy 
over  against  the  carrier. 

Thus,  such  was  the  rule  announced  in 
the  early  English  case  of  Clarke  v. 
Hutchins  (1811)  14  East,  475,  104  Eng. 
Reprint,  683,  where,  in  denying  vendor 
recovery  for  purchase  price  of  goods 
shipped  by  carrier  because  of  failure  to 
enter  the  value  as  above  £5,  to  which 
the  carrier's  liability  was  notoriously 
limited  the  court  said:  ^'The  plaintiff 
cannot  be  said  to  have  deposited  the 
goods  in  the  usual  and  ordinary  way  for 
the  purpose  of  forwarding  them  to  the 
defendant  unless  he  took  the  usual  and 
ordinary  precaution  which  the  notoriety 
of  the  carriers'  general  undertaking  re- 
quired with  respect  to  goods  of  this  value 
to  insure  them  a  safe  conveyance;  that 
is,  by  making  a  special  entry  of  them. 
He  had  an  implied  authority,  and  it  was 
his  duty  to  do  whatever  was  necessary 
to  secure  the  responsibility  of  the  car- 
riers for  the  safe  delivery  of  the  goods 
and  to  put  them  into  such  a  course  of 
conveyance  as  that  in  case  of  a  loss  the 
defendant  might  have  his  indemnity 
afcainst  the  carriers." 

So  also,  in  Lewis  v.  Imhof  (1909)  138 
Mo.  App.  370^  122  S.  W.  329,  an  action 
for  the  purchase  price  of  goods  lost  in 
forwarding,  in  denying  recovery  because 
of  vendor's  failure  to  contract  with  car- 
rier for  full  liability,  the  court  stated 
that  '4n  the  absence  of  proof  to  the  con- 
trary, we  must  begin  with  the  presump- 
tion that  the  usual  and  ordinary  wiay 
requires  the  vendor  in  the  performance 
of  his  duties  as  agent  of  the  vendee  to 
ship  the  goods  under  a  contract  that  will 
afford  the  vendee  a  remedy  against  the 
carrier  for  their  full  value  if  they  be 
n^ligently  lost  by  the  carrier. .  This  was 
the  rule  of  the  common  law,  and  we 

perceive  no  reason  in  the  changed  condi- 
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tions  of  modem  commerce  and  tlie  means 
of  transportation  for  departing  from  it." 
The  court  added  that  the  burden  was  on 
the  vendor  to  sbpw  .either  expressed  or 
implied  authority  to  ship  the  goods  in 
the  manner  he  d»d,  wid  that  sueh  author- 
ity should  not  be  implied  from  the  mere 
direction  of  a  new  customer  to  ship  '^y 
express.'' 

In  Gordon  v.  Ward  (1868)  16.  Mich. 
360,  allowing  reeovery  by  vendor  of  the 
purehase  price  of  tobacco  which  was 
destroyed  by  fire  while  in  the  possession 
of  the  railroad,  although  he  had  accepted 
a  restrictive  bill  of  lading,  the  decision 
was  based  on  the  fact  that  the  vendee 
had  specially  requested  that  the  tobacco 
be  sent  by  rail  and  not  by  water  as  the 
railroad  companies  would  be  liable  for 
loss,  and  it  was  shown  that  the  goods 
eoold  not  have  been  sent  by  rail  ezcei^t 
on  sueh  restricted  liability,  thus  distin- 
goiahing    this    ease    from    Miller    v. 

S<N  too,  Stafford  v.  Waker  (1873)  67 
IlL  83,  action  for  purdiase  price  of 
apples  shipped  by  mil  wfaieh  were  lost, 
is  distinguishable  from  Milueb  v. 
Harvey,  as  the  decision  allowing  re- 
covery was  based  on  the  fiact  that  the 
vendee  had  ordered  the  apples  shippied 
by  rail  immediately  and  the  railroad 
company  refused  to  accept  them  with- 
out a  release  of  liability.  The  court 
stated  that  if  the  railway  compihiy  would 
not  receive  the  apples  for  transportation 
except  upon  the  condition  of  executing 
such  a  release,  then  the  giving  of  the 
Bsmo  was  but  a  necessary  and  proper 
act  to  be  done  in  order  to  send  the  apples 
by  the  railroad,  and  there  would  be  an 
implied  authority  to  do  such  act,  result- 
ing from  tke  direction  to  send  the  prop- 
erty in  that  way. 

In  Reid  v.  Fargo  (1915)  241  U.  8.  d44, 
60  L.  ed.  1156,  36  Sap.  Ct.  Rep.  712,  al- 
though not  an  action  between  seller  and 
buyer,  the  same  principle  was  followed 
in  holding  that  an  express  company 
whioli  accepted  in  London  an  automobile 
to  be  shipped  to  New  York  and,  having 
boxed  the  same,  shipped  it  by  an  ocean 
carrier  without  deckodng  its  vaiae,  tak- 
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in^  from  the  steamship  company  a  bill 
of  lading  limiting  liability  to  $100  unless 
a  ^eater  value  is  declared  and  extra 
freight  paid,  was  secondarily  liable  to 
the  owner  where  the  car  was  seriously 
damaged  through   the   negligence   of  a 


stevedore  employed  by  the  steamship 
company  to  discharge  the  cargo,  even 
though  the  express  company  was  re- 
garded as  a  mere  forwarding  agent. 

J.  H.  B. 


okijAhoma  supreme  cjoctbt^ 

JENNIE  SHARP,  Plff.  in  Err., 

V. 

LANDIS  SHARP. 
(—  Okla.  — ,  166  Pac.  176.) 

Jndsment  — *  foreiim  -«  effect  on  lands. 

A  decree  of  the  circuit  court  of  the  state 
of  Oregon,  in  a  suit  for  divorce  in  which 
both  parties  appeared,  which  attempts  to 
settle  the  defendant's  equitable  rights  to 
lands  in  Oklahoma,  in  so  far  as  such  decree 
relates  to  the  lands  in  Oklahoma,  is  coram 
non  judice  and  void,  and  as  such  is  not  res 
judicata  of  the  same  claim  in  an  action  in 
Oklahoma  between  the  same  parties  and  in- 
volving the  same  land. 
For  other  caaea,  aee  Judgment,  IV.  &,  1,  in 

Dig.  1-52  y.  8, 

(June  27,  1916.) 

ERROR  to  the  Superior  Court  for  Okla- 
homa County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  possession  of  certain  real  estate. 
Reversed. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Messrs.  Twyford  St  Smith,  for  plaintiff 
in  error: 

The  Oregon  court  had  no  jurisdiction  to 
adjudicate  title  to  the  Oklahoma  land,  and 
its  judgment,  in  so  far  as  the  same  relates 
to  the  Oklahoma  land,  is  void. 

Headnote  by  Burford,  O. 


f  Goo^h  v.  Gooch,  38  Okla.  300,  47  L.R.A. 
(N.S.)  480,  133  Pac.  242;  Columbia  Nat. 
Sand  Dredging  Co.  v.  Morton,  28  App.  D. 
C.  288,  7  L.R.A.(N.S.)  114,  8  Ann.  Cas. 
511;  Proctor  v.  Proctor,  215  111.  275,  69 
L.R.A.  673,  106  Am.  St.  Rep.  168,  74  N.  E. 
145,  2  Ann.  Cas.  819;  Rodgers  v.  Rodgers, 
58  Kan.  483,  43  Pac.  779;  Pennoyer  v.  Neff, 
95  U.  S.  727,  24  L.  ed.  570;  Carpenter  v. 
Strange,  141  U.  S.  87,  35  L.  ed.  640,  11 
Sup.  Ct.  Rep.  960;  Fall  v.  Kaatin,  215  U.  S. 
15,  54  L.  ed.  72,  23  L.R.A.(N.S.)  924,  30 
Sup.  Ct.  Rep.  3,  17  Ann.  Cas.  863;  Fire 
Asso.  V.  Patton  (Burton-Lingo  Co.  v.  Pat- 
ton)  15  N.  M.  304,  27  L.R.A.(N.S.)  420, 
107  Pac.  679. 

The  Oregon  judgment  is  subject  to  im- 
peachment in  this  case  on  the  ground  of 
fraud  on  the  defendant,  this  action  being 
between  the  same  parties. 

Steele  v.  Kelley,  32  Okla.  547,  122  Pac. 
934;    Brown   v.   Trent,   36   Okla.   239,   128 

I  Pac.  805;  Levin  v.  Gladstein,  142  N.  C. 
482,  32  L.R.A.(N.S.)  905,  116  Am.  St.  Rep. 
747,  65  S.  E.  371;  Mottu  v.  Davis,  151  N.  C. 
237,  65  S.  K.  969;  McNitt  v.  Turner,  16 
Wall.  366,  21  L.  ed.  348;  Cole  v.  Cunning- 
ham, 133  U.  S-  107,  33  L.  ed.  538,  10  Sup. 
Ct,  Rep.  269;  Gray  v.  Richmond  Bicycle 
Co.  167  N.  y.  348,  82  Am.  St.  Rep.  72oi  60 
N.  £.  663;  Abercrombie  v.  Abercrombie,  64 
Kan.  29,  67  Pac.  539;  United  States  v. 
Throckmorton,  98  U.  S.  61,  25  L.  ed.  93; 
Dobson  V.  Pearce,  12  N.  Y.  156,  62  Am.  Dec. 
152 ;  Davis  v.  Smith,  5  Ga.  274,  48  Am.  Dec. 
279;    Doughty  v.    Doughty,    27    N.   J.    Eq. 


Note.  —  It  will  be  observed  that  the  ques- 
tion in  Sharp  v.  Shab^  was  not  as  to  the 
effect  upon  real  property  in  one  state  of  a 
decree  of  divorce  rendered  in  another,  which 
merely  purported  to  affect  the  marital 
status  of  the  parties,  but  as  to  the  effect 
of  a  decree  purporting  directly  to  adjudicate 
the  rights  of  the  parties  in  respect  of  land 
in  another  state.  The  case  therefore  falls 
within  the  scope  of  the  notes  to  Proctor  v. 
Proctor,  69  L.R.A.  673;  Fall  v.  Eastin,  23 
L.RJV.(N.6.)  924  (which,  like  the  Shabp 
Case,  involved  a  decree  of  divorce) ;  and 
Burton-Lingo  Co.  v.  Patton,  27  L,R,A.(X.S.) 
420,  on  '^Jurisdiction  of  equity  over  suits 
affecting  real  property  in  another  state  or 
country.*' 

One  phase  of  the  question  as  to  the  effect 
upon  rights  as  to  real  property  in  one  state 
of  a  decree  of  divorce  rendered  in  another, 
which  merely  purports  to  dissolve  the  marl- 
L.R.A.1917F. 


tal  relation,  is  treated  in  the  notes  to  Ben- 
ton's Succession,  59  L.R.A.  135,  181,  and 
Van  Blarieum  ▼.  Larson^  41  L.R.A.(N.S.) 
219,  on  *' Effect  of  foreign  divorce  upon 
dower;"  and  see  later  case,  Gooch  v.  Gooch, 
47  L.R^.(N.S.)  480.  The  question  consid- 
ered in  those  notes  presupposes  that  the  de- 
cree of  divorce  rendered  in  the  other  state 
will  be  recognized  so  far  as  its  effect  upon 
the  status  of  the  parties  is  concerned. 

The  extraterritorial  effect  upon  the  mari- 
tal status  of  a  decree  of  divorce  as  affected 
by  the  domicil  of  the  parties  or  the  mode 
of  service  is  discussed  in  the  note  to  Ben- 
ton's Succession,  59  L.R.A.  135,  which  has 
been  supplemented,  so  far  as  concerns  di- 
vorces rendered  upon  constructive  service 
of  process,  in  the  notes  to  Jovner  v.  Jovner, 
18  L.R.A. (N.S.)  647,  and  Perkins  v/ Per- 
kins, L.R.A.1917B,  1032. 
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815,  ^8  "BT.  j;Eq.  881;  Heeler  ▼.  Ehton,  24 
Neb.  310,  34  N.  W.  891. 

Mencs^  Harrte,  SToiirllii^  M  dingleton, 
ioT  defendant  in  eiTMr: 

The  Oregon  court  acquired  -  jurisdiction 
oyer  the  person  of  the  defendant,  and,  in 
addition  to  its  powers  and  jurisdiction  un- 
der publication  service^  ail  personal  prop- 
erty, rights,  and  interests  of  the  litigants, 
wherever  the  situs,  were  brought  within 
the  jurisdittion  of  the  court  in  so  iar  as 
they  were  involycd  in  the  controTersy,  ftttd 
the  court  was  giym  full  power  to  enter  a 
decree  binding  in  personam  upon  both  plain- 
tiff and  defendant. 

Alfrey  v.  Colbert,  44  Okla.  246,  144  Pac. 
179:  Pioneer  Teleph.  A  Teleg.  Co.  r.  State', 
40  Okla.  417,  138  Pac.  10E3;  Prince  v. 
Gosnell,  -—  Okla.  — ,  149  Pac.  1162;  Gibbs 
V.  Gibbs,  26  Utah,  382,  73  Pac.  641;  Car- 
penter V.  Strange,  141  U.  8.  87,  36  L.  ed. 
640,  11  Sup.  Ct.  Rep.  960;  Dull  v.  Black- 
man,  169  l^  S.  243,  42  L.  ed.  733,  18  Sup 
Ct.  Rep.  833;  Massie  v.  Watts,  6  Cranch, 
148-160,  3  L.  ed.  181-185;  Dunlap  T.  Byers, 
110  Mich,  im,  67  N.  W.  1067. 

Bnrfortf,  C,  filed  the  following  opinion  r 
This  was  an  action  in  ejectment,  insti- 
tuted in  the  superior  court  of  Oklaboma 
county,  to  recorer  the  possession  of  lot  25, 
block  5,  Orchard  park  addition  to  Oklahoma 
City. 

The  pleadings  underwent  various  changes 
and  amendments,  but  the  esaential  facts  re- 
lied upon  are  as  follows:  Plaintiff  claiTned 
title  to  the  lot  in  question  through  a  deed 
from  one  Jofhn  Clardy,  executed  December 
18,  1913,  and  duly  recorded.  He  also 
claimed  that  the  circuit  court  of  Umatilla 
county,  Oregon,  in  an  action  of  divorce  in 
which  Land  is  Sharp  was  plaintiff  and 
Jennie  Sharp  was  defendant,  in  which  ac- 
tion Jennie  Sharp  had  appeared  and  filed 
her  answer  alleging  that  the  property  in 
question,  as  well  as  the  other  property,  had 
been  bought  with  their  joint  earnings,  and 
that  in  equity  the  Oklahoma  property  be- 
longed to  her,  had  decreed  that  the  property 
here  involved  was  the  sole  property  of  the 
plaintiff,  Landis  Sharp.  The  defendant,  up- 
on the  other  haiid,  claimed  that  the  de- 
cree of  the  Oregon  court  wab  not  binding; 
that  it  was  made  without  jurisdiction  of 
the  subject-matter,  in  so  far  as  it  related 
to  the  lots  in  question;  that  the  property 
involved  had  been  purchased  by  Landis 
Sharp  with  the  money  of  the  defendant, 
and  that  she  was  the  owner  of  the  equita- 
ble title  thereto  and  entitled  to  have  Landis 
Sharp  declared  a  trustee  of  such  property 
for  her  benefit.  Upon  the  trial  the  plain- 
tiff introduced  his  deed  from  John  Clardy 
in  evidence,  and  also  introduced  the  record 
L.K.A.1917F. 


*  of  the  Oregon  proceeding.  It  appears  that 
in  the  case  there  the  defendMit,  Jennie 
Sharp,  appeared  and  set  up  somewhat  sim- 
ilar facts  in  relation  to  the  ad'mncement 
of  the  money  jfor  ijthe  purchase  of  the  Okla- 
homra  property  to  those  pleaded  in  the  in- 
stant case.  Landis  Sharp,  the  plaintiff  in 
that  suit,  replied,  denying  the  facts  set  up 
in  defendant's  answer,  and  sought  to  have 
the  court  determine  that  he  was  ''vested 
with  the  eiechisive  title,  legal  and  equita- 
ble, of  said  property,  and  that  the  defendant 
has  not  and  shall  not  have,  in  law  or  in 
equity,  any  right,  title,  or  interest,  or  estate 
therein,  and  that  all  right,  title,  interest, 
or  estate  by  her  claimed  therein  be  by  the 
decree  of  this  court  forever  terminated  and 
canceled.^' 

The  decree  of  the  Oregon  court  is  in  part 
a»  follows!  "That  plaintiff,  Landis  Sharp, 
is  the  owner  of  all  the  real  property  in 
the  pleadings  in  this  suit  filed  particularly 
described,  to  wit  [description  of  land  in 
Oregon],  and  all  of  lot  numbered  26,  in 
block  numbered  5  in  Orchard  park  addition 
to  Oklahoma  City  in  the  state  of  Oklahoma, 
ftee  from  all  right,  title,  interest,  estate, 
and  claim  forever  of  defendant,  Jennie 
Sharp;  that  the  defendant,  Jennie  Sharp, 
is  not  entitled  to  and  shall  not  have  any 
daim,  right,  title,  interest  or  estate  in  or 
to*  any  property,  real  or  personal,  owned  by 
the  plaintiff,  and  whatever  property,  real  or 
personal,  he  owns  is  hereby  declared  and 
decreed  to  be  his  absolutely  and  free  from 
any  claim,  interest,  or  estate-  of  the  de^ 
fendant." 

After  introducing  these  records  the  plain- 
tiff irested,  whereupon  the  defendant  sought 
to  prove  that  the  land  in  question  was 
bought  with  money  belonging  to  her.  This 
proof  was  by  the  trial  court  refused.  She 
then  sought  to  prove  that  the  decree  of  the 
Oregon  court  was  obtained  by  fraud,  which 
proof  was  likewise  refused. 

The  principal  questions  arise  upon  the 
contentions  that  the  circuit  court  of  Uma- 
tilla county,  Oregon,  was  without  jurisdic- 
tion, even  upon  personal  appearance,  to 
render  any  decree  which  would  affect  the 
title  to  lands  in  Oklahoma;  that  the  decree 
rendered  did  ao  attempt*  t<»  affect  the  title 
to  land  in  this  state,  and  that  it  was  there** 
fore  void,  and  not  within  the  protecilon  of 
the  full  faith  and  credit  elauae  of  the  Con^ 
stltution  of  the  United  Statep.  No  <{aestiop 
is  here  made  of  thjs  propriety  of  the  Oregon 
court  considering  the  answer  and  cross 
petition  of  the  defendant,  in  an  action  for 
divorce,  or  of  the  reply  of  the  plaintiff,  in 
which  he  sought  to  have  the  land  in  Okla- 
homa vested  in  him.  The  sole  question  is 
made,  upon  the  one  hand,  that  the  Oregon 
court  had  no  jurisdiction  to  render  the  de- 
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cree  whidi  it  did,  and,  upon  the  other  hand, 
that  the  decree  rendered  operated  purely 
in  personam;  that  the  Oregon  court,  having 
jurisdiction  of  both  parties,  >»'as  competent 
to  make  such  a  decree,  and  that,  it  is  there- 
fore res  judicata  of  the  same  question  in 
the.  instant  case. 

In  examining  the  yarious  contentions  here 
made  we  may  primarily  rest  our  decasion 
upon  certain  well-established  principles  t 

First.  The  judgment  of  a  court,  rendered 
without  jurisdiction,  is  void.  That  is  el- 
ementary in  all  courts.  The  effect  of  such 
a  judgment  was  but  recently  declared  by 
this  court  in  Jefferson  v.  Gallagher,  — 
Okla.  — ,  150  Pac.  1071- 

Second.  The  jurisdiction  which  is  the 
fundamental  requisite  to  a  valid  judgment 
is  of  three  sorts:  (1)  Jurisdiction  of  the 
parties;  (2)  jurisdiction  of  the  general  sub- 
ject-matter; (3)  jurisdiction  of  the  particu- 
lar matter  which  the  judgment  professes  to 
decide.    Jefferson  v.  Gallagher,  supra. 

Third.  The  jurisdiction  of  any  court  ex- 
ercising authority  over  any  subject  may 
be  inquired  into  in  every  other  court  when 
the  proceedings  of  the  former  are  relied  on 
and  brought  before  the  latter  by  a  party 
claiming  the  benefit  of  such  proceedings. 
This  right  of  examination  into  jurisdiction 
is  not  confined  alone  to  domestic  judgments, 
but  extends  as  well  to  the  judgments  of  the 
courts  of  sister  states.  This  doctrine  was 
recognized  in  the  Supreme  Court  of  the 
United  States  in  Elliott  v.  Peirsol,  1  Pet. 
329,  7  L.  ed.  166,  and  has  been  followed  in 
many  cases,  among  them  Thompson  v. 
Whitman,  18  Wall.  457,  21  L.  ed.  897; 
Haddock  v.  Haddock,  201  U.  S.  562,  60  L. 
cd.  867,  26  Sup.  Ct.  Rep.  525,  5  Ann.  Cas. 
1;  Hart  V.  Sansom,  110  U.  S.  151,  28  L.  ed. 
101,  3  Sup.  Ct.  Rep.  .586;  Carpenter  v. 
Strange,  141  U.  S.  87,  35  L.  ed.  640,  11  Sup. 
Ct.  Rep.  900;  and  Fall  v.  Eastin,  215  U. 
S.  1,  54  L.  ed.  65,  23  L.R.A.(X.S.)  924,  30 
Sup.  Ct.  Rep.  3,  17  Ann.  Cas.  863.  It  was 
announced  by  this  court  in  Southern  Pine 
Lumber  Co.  v.  Ward,  16  Okla.  131,  86 
Pac.  459;  Earl  v.  Earl,  —  Okla.  — ,  149 
Pac.  1179,  and  Re  Moore,  —  Okla.  — ,  162 
Pac.  378. 

Fourth  Jurisdiction  to  render  a  judg- 
ment in  rem  inheres  only  in  the  courts  of 
the  state  which  is  the  situs  of  the  res. 
Watkins  v.  Holman,  16  Pet.  25,  10  L.  ed. 
873;  Harrison  v.  Harrison,  L.  R.  8  Ch.  342, 
42  L.  J.  Ch.  N.  S.  495,  28  L.  T.  N.  S.  545, 

21  Week.  Rep.  164,  490;  Davis  v.  Headley, 

22  X.  J.  Eq.  115;  Clopton  v.  Booker,  27 
Ark.  482;  Williamfl  v.  Xichol,  47  Ark.  254, 
1  S.  W.  243;  Winn  v.  Strickland,  34  Fla. 
610,  16  So.  606;  Poindexter  v.  Burwell,  82 
Va.  507 ;  Cooper  v.  Ives,  62  Kan.  395,  63  * 
L.R.A.1917F. 


Pac.  434;  jSimith  T.  SmHh,  174  IH.  02,  43 
L.R.A.  403,  50  X.  £v  1083. 

Fifth.  A  cnurt  of  ehanoeiy  Mting  in  per- 
sonam may  by  its  decree  adjudicate  the 
rights  of  the  parties  before  it,  even  though 
such  rights  rehiie  to  lands  in  «Bother  state; 
but  it  may  only  make  such  decree  effective 
by  requiring,  through  proeess  Ibr  contempt 
or  otherwise,  a  conveyance  by  the  party  of 
the  lands  in  question,  thus  indirectly  affect- 
ing the  title  to  the  land  in  the  foreign 
St»te;  but  it  has  no  power,  by  mere  force 
of  its  decree,  to  establish  the  title  to  such 
lands,  or,  in  the  absence  el  a  oonveyftnee 
by  the  party,  to  direct  its  master  eommis- 
sioner  to  execute  a  deed  in  his  stead.  See 
the  voluminous  notes  to  Proctor  v.  Proctor, 
69  L.R.A.  673;  Fall  v.  Eastin,  supra,  aa 
reported  in  23  L.R.A.(X.S.)  924,  and  Bur- 
ton-Lingo Co.  V.  Patton,  27  Li.R.A.(N.8.> 
420;  Hart  v.  Sansom,  110  U.  a  151,  28  L 
ed.  101,  3  Sup.  Ct.  Rep.  686,  and  Carpenter 
V.  Strange,  141  U.  S.  87,  85  L.  ed.  640,  11 
Sup.  Ct.  Rep.  960.  This  doctrine  is  suc- 
cinctly stated  in  Fall  v.  Eastin,  215  U.  S. 
1,  54  L.  ed.  66,  26  L.R.A.(N.S.)  024,  30 
Sup.  Ct.  Rep.  3,  17  Ann.  Cas.  853,  supra, 
as  follows:  "But  this  legislation  does  not 
affect  the  doctrine  which  we  have  expressed, 
which  rests,  as  we  have  said,  on  the  well- 
recognized  principle  that,  when  the  subject^ 
matter  of  a  suit  in  a  court  of  equity  is 
within  another  state  or  country,  but  the 
parties  within  the  jurisdiction  of  the  court, 
the  suit  may  be  maintained  and  remedies 
granted  which  may  directly  affect  and  op- 
erate upon  the  person  of  the  defendant,  and 
not  upon  the  subject-matter,  although  the 
subject-matter  is  referred  to  in  the  decree, 
and  the  defendant  is  ordered  to  do  or 
refrain  from  certain  acts  toward  it,  and  it 
is  thus  ultimately  but  indirectly  affected 
by  the  relief  granted.  In  such  case  the  de- 
cree is  not  of  itself  legal  title,  nor  does  it 
transfer  the  legal  title.  It  must  be  executed 
by  the  party,  and  obedience  is  compelled 
by  proceedings  in  the  nature  of  contempt, 
attachment,  or  sequestration.  On  the  other 
hand,  where  the  suit  is  strictly  local,  the 
subject-matter  is  specific  property,  and  the 
relief,  when  granted,  is  such  that  it  must 
act  directly  upon  the  subject-matter,  and 
not  upon  the  person  of  the  defendant,  the 
jurisdiction  must  be  exercised  in  the  state 
where  the  subject-matter  is  situated.  3 
Pom..Eq.  Jur.  §§  1317,  1318,  and  notes.*' 

Examining  the  decree  of  the  Oregon 
court  in  the  light  of  these  principleii,  we 
come  to  the  contentions  of  the  defendant  in 
error:  First,  that  the  decree  does  not  at- 
tempt to  vest  any  title  to  lands  in  Okla- 
homa, but  inasmuoh  as  the  plaintiff  (de- 
fendant in  error  here)  was  already  the 
holder  of  the  l^al  title,  that  title  is  pot 
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varitd,  dhaagid,  or  ftffaciad,'  but  only  the 
ftU^g«d  peraoBftl  rights  of  tlia  defendant  are 
denied;  eeoond^  that  eyae  if  the  deeree  be 
taken  as  affeeting  the  title  to  lands  in 
Oklahoma,  only  that  mueh  of  the  decree  is 
invalid,  and  the  detesminaiion  ot  the  rii^ts 
of  the  parties  upen  the  princiide  of  res 
judieata  should  preolnde  the  detsnnination 
of  the  aame  ri^ts  here,  leaving  the  en- 
f oreenent  of  sueh  rights  to  the  looal 
eonrts. 

Upon  the  first  oontention  similar  faets  to 
those  of  the  instant  ease  appear  not  to  hare 
been  passed,  upon  in  any  decision  which 
we  have  examined,  in  that  the  cases  cited 
uniformly  considered  judgments  where  some 
change  in  the  legal  title  to  real  property 
was  involved,  while  here,  the  legal  title, 
being  already  in  the  plaintiff,  was  but  eon- 
finned.  The  primary  essential  questlen  tw 
determination  seems  to  be  whether  or  not 
the  decree  of  the  Oregon  court  affects  the 
title  to  real  estate  in  Oklahoma.  The  Ore- 
gon court  found  that  plaintiff  was  entitled 
to  a  judgment  '^deoreefng  and  declaring 
^at  this  plaintiff  is  the  owner  of  all  of 
said  real  property  in  Umatilla  county,  Ore- 
gon, and  in  Orchard  park  addition  to  Okla- 
homa City  in  the  state  of  Oklahoma,  and 
the  defendant  has  and  shall  hare  no  right, 
title,  interest,  or  estate  in  and  to  any  of 
said  real  property  hereafter  $"  and  decreed 
that  "plaintiff,  Landis  Sharp,  is  the  owner 
of  .  .  .  all  of  lot  numbered  26,  in  block 
numbered  5,  in  Orchard  park  addition  to 
Oklahoma  City  in  the  state  of  Oklahoma, 
free  from  all  rights,  title,  interest,  estate, 
and  claim  forever  of  defendant,  Jennie 
Sharp. 

It  thus  appears  that  the  Oregon  court 
did  not  attempt  to  render  a  judgment  in 
personam,  in  so  far  as  the  real  estate  was 
concerned,  but  in  form,  at  least,  rendered 
a  judgment  in  rem.  But  it  is  said  that, 
having  found,  as  It  did,  that  Jennie  Sharp 
was  not  entitlsd  to  any  interest  in  the  real 
estate,  it  would  hate  been  a  useless  thing 
to  decree  that  she  should  eieecute  a  deed 
or  release  of  her  interest  when  she  had  no 
interest  to  convey.  This  argument  has  some 
force,  but  nevertheless  it  seems  that  the 
decree  of  the  Oregon  court  does  in  fact,  not 
through  any  act  required  of  the  person, 
Jennie  Sharp,  but  through  the  force  of  the 
decree  itself,  determine  the  validity  of  ^e 
asserted  rights  of  Jennie  Sharp  in  and  to 
the  real  estate,  and  tlnis,  not  indirectly 
but  directly,  affects  the  title  or  status  of 
lands  in  Oklahoma.  Otherwise  of  whst 
force  is  the  decree  when  introdueed  in  the 
instant  case?  Jennie  Sharp  is  asserting 
an  equitable  title  to  the  Orchard  Park  prop- 
erty. To  meet  this  assertion  Landis  Sharp 
introdnees  the  record  of  the  Oregon  decree, ' 
L,R.A.1917F. 


eiaiming  tliat  it  bars  Jennie  Siisrp^s  as- 
serted rights.  Its  effect,  so  taken,  is  to 
establish  Landis  Sharp's  title,  yet  this  is 
the  very  thing  which  the  Supreme  Court 
of  the  United  States  in  Hart  v.  Sansom, 
110  U.  B.  l&L,  28  L.  ed.  101,  3  Sup.  Ot.  Rep. 
5%^,  said  a  oourt  of  equity  eould  not  do. 
*'But  in  saoh  a  case,  as  in  the  ordinary 
exercise  of  its  jurisdiction,  a  court  of  equity 
aeta  in  personam,  by  compelling  a  deed  to 
be  executsd  or  oave^led  by  or  in  behalf  of 
the  party*  It  haa  no  inheivnt  power,  by 
the  mere  loroe  of  its  deeree,  to  annul  a 
docd,  or  to  establish  a  title." 

We  eonolude,  therefore,  that  the  effect  of 
the  Oregon  decree,  in  so  far  as  it  related  to 
the  real  estate,  was  to  establish  the  title 
to  landa  in  Oklahoma,  and  thus  ftir  it  was 
beyond  tiw  jurisdiction  of  that  court,  coram 
non  judice,  and  void. 

The  second  oontention  above  referred  to 
appears  to  be  eon<^ded  against  the  de^ 
fendant  in  error  by  the  discussion  of  the 
ease  of  Doll  v.  Blackman,  ld9  U.  S.  243, 
42  L.  ed.  738,  18  Sup.  Ot.  Rep.  338  felted 
by  defendant  in  error),  and  Burnley  v. 
Stevenson,  24  Ohio  St.  474,  15  Ann  Rep. 
621,  contained  in  Ilall  v.  Eastia,  216  U.  S. 
1,  64  L.  ed.  65,  28  IaR.A.(N.S.)  924,  80 
Sup.  Ct.  Rep.  8,  17  Ami.  Oas.  853,  supra. 
In  Burnley  v.  Stevenson,  snpra,  the  defend- 
ant had  reoeived  a  conveyance  made 'by  a 
master  commissioner  under  order  of  the 
Kentucky  court  in  a  suit  for  specific  per- 
fonnanes  of  oontraet.  The  conveyance  was 
of  lands  in  Ohio.  The  defendant,  in  the 
Oldo  eosvt,  asserted  title  under  this  deed. 
It  was  Md  that  the  Kenimky  oodrt  had 
no  power  by  ita  decree  to  affect  the  title 
to  lands  in  Ohio,  and  that  if  the  court 
could  not  so  affect  the  lands  by  its  decree, 
it  could  not  do  so  by  deed  of  its  commis- 
sioner, but  that  the  decree  bound  tha 
consciences  of  the  parties  and  was  a  recorid 
of  the  equities  which  preceded  it,  and  that 
the  validity  of  the  decree,  in  so  far  as  it 
determined  the  equitable  rights  of  the  par- 
ties, should  be  upheld  and  enforced  in  the 
Ohio  court.  But  the  Supreme  Court  of  the 
United  States,  apparently  with  reluctance, 
felt  itself  bound  by  force  of  its  prior  de- 
cisions to  deny  the  doctrine  of  Burnley  v. 
Stevenson,  and  with  the  same  reluctance 
we  follow  the  decision  of  the  Supreme 
Court 

Upon  the  whole  case,  aside  from  the 
decision  in  Fall  v.  Eastin,  supra,  to  which 
we  have  referred.  Carpenter  v.  Strange,  141 
U.  S.  87,  35  L.  ed.  640,  11  Sup.  Ct.  Rep. 
960,  and  Fire  Asso.  v.  Patton  (Burton- 
Lingo  Co.  v.  Patton),  15  N.  M.  304,  27 
LJt.A.(N.S.)  420,  107  Pac.  679,  are  not  in* 
applicable.  In  Carpenter  ▼.  Strange,  a 
court  of  New  York,  having  jurisdiction  of 
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all  the  pftrti«ft^  had  declared  void  a  deed 
to  lands  in  Tennessee,  and  that  the  defend- 
ant took  no  title  under  it.  The  Tennessee 
court  refused  recognition  of  the  judgment. 
On  appeal  the  Supreme  CJourt  of  tiie  United 
States  said:  "A  judgment  in  a  state  court 
against  an  executrix,  declaring  a  deed  from 
the  testator  to  her  of  land  in  another  state 
void  as  to  a  deht  due  from  the  testator  to 
the  plaintiff,  but  not  directing  a  conveyance 
ol  the  land,  does  not  annul  the  title  to  the 
land,  and  is  not  binding  upon  the  courts 
of  the  other  state  so  far  as  to  oompel  them 
to  surrender  jnrisdiction  over  the  land, 
which  is  exoliisively  subject  to  the  laws  and 
jurisdiction  of  the  courts  ol  the  latter 
state." 

And,  again :  'To  declare  the  deed  to  Mrs. 
Strange  null  and  void,  in  virtue  alone  of  the 
decree  Jn  New  York,  would  be  to  attribute 
to  that  decree  the  force  and  effect  of  a  judg- 
ment in  rem  by  a  court  having  no  jurisdi^ 
tion  over  the  rea^" 

In  Burton^Lingo  Go.  v.  Potton,  supra,  a 
Teza«  court  in  a  suit  in  which  all  partifet 
were  before  it,  had  declared  void  a  release 
ol  a  mechanic's  lien  covering  lands  in  New 
Mexico.  Later,  in  a  suit  in  New  Mexico 
between  the  same  partiea,  it  was  sought  to 
foreclose  the  lien,  and  the  decree  declaring 
th«  release  void  was  pleaded  as  res  judicata 
of  that  question,  but  the  suprone  court  of 
New  Mexico,  reviewing  the  deoisicms  of  the 
Supreme  Court  of  the  United  States,  held 
that,  inaamuch  as  the  Texas  court  acted  by 
force  of  its  decree  alone,  and  not  through 
any  compulsion  of  the  parties,  tlM  decree 
was  not  ooncIuaivA  in  New  Metico. 

In  each  of  the  above  cases  it  will  be  seen 
that  the  former  legal  title  was  established 


as  against  a  snbiequent  coovvywaee  or  re^ 
lease  of  such  title.  Here  the  legal  title  i» 
established  against  an  asserted  equitable 
title.  We  do  not  conceive,  however,  that  the 
principles  are  at  all  different. 

So  we  have  concluded,  ako  rehictantly^ 
that,  being  not  compelled  by  force  of  the 
constitutional  provisions  to  give  full  faith 
and  credit  to  the  Oregon  decree,  we  are  con- 
dnded  from  affording  it  that  effect  through 
comity.  In  this  state  judgments  void  lor 
lack  of  jurisdiction  may  be  attacked  or  set 
aside  in  proper  proceedinga,  by  any  party 
in  interest  at  any  time.  The  defendant  had 
this  right  under  our  statutes.  To  concede, 
through  comity,  fall  faith  and  credit  to 
the  Oregon  decree,  would  be  to  deny  defend- 
ant's rights  and  to  confer  upon  that  courts 
by  judicial  fiat,  a  jurisdiction  which  it  doea 
not  have.  However  desirable  it  may  be  U> 
have  an  end  of  litigation,  and  however 
strongly  we  may  feel  that  in  the  instant 
case  the  plaintiff  in  error  in  good  conacienoe 
ought  to  be  bound  by  the  Oregon  decree,  it 
seems  that  considerations  of  this  nature 
should  be  referred  rather  to  th^  legislature 
than  the  courts. 

For  errors  in  holding  the  Oregon  decree 
conclusive  and  refusing  plaintiff  in  error 
opportunity  to  establish  her  asaerted  equi* 
table  right,  the  decree  of  the  Supreme  Court 
of  Oklahoma  County  is  reversed  for  fur- 
ther  proceedings  not  inconsistent  with  this 
opinion. 

Per  Cnrlani: 

Adopted  in  whole*. 

Petition  for  rehearing  denied  Februarr 
20,  1017. 


WEST   VIRGINIA   SUPREME    COURT 
OF  APPEALS. 

EFFIE  LYNCH  et  al.,  Appts., 

V. 

LOLA  M.  DAVIS  et  al. 

I 

(—  W.  Va.  — ,  92  S.  E.  427.) 

mines  —  Joint  oil  lease  *  division  of 
royalty. 

Where  the  several  owners  of  adjoining 
tracts  of  land  unite  in  a  single  lease  there- 
of to  a  third  party  for  oil  and  gas  purposes, 

Headnote  by  Ejtz,  J. 

^     .^  ■      ■  *    I  ^m    m-  ■■■■■■■  I       ■  a^  ■     ■  ■  ^MW*.-!       ^M  ^B   ■      m    ^^^i^^         ^    »  ■    ^ 

Note.  *-  The  question  as  to  the  construe^ 
tion  of  oil  and  gas  leases  which  cover  differ* 
ent  tracts  of  land  owned  in  severalty  .by 
different  persons  is  the  subject  of  a  note 
appended  to  Nabors  v.  Producers*  Oil  Co. 
L.RA..1917D,  1116. 
L.R.A.1917F. 


in  which  such  lands  are  described  as  a 
single  tract,  and  provision  is  made  for  the 
'delivery  of  one  eighth  of  the  oil  produced 
to  the  lessors,  all  of  the  royalty  oil  so  de* 
livered  must  be  divided  anioag  the  lessors 
in  the  proportion  that  the  area  of  the  tract 
of  land  owned  by  each  of  them  bears  to  the 
total  area  of  the  tract  covered  by  the  lease, 
regardless  of  the  ownership  of  the  tract,  or 
tracts,  of  land  Upon  which  the  well,  or  wells, 
may  be  drilled  from  which  such  oil  is  pro- 
duced. 

Far  other  oaaeg,  Mee  Minee,  II,  h,  4y  <^  ^^ 
Dif.  l^Z  N.  a. 

(January  23,  1917.) 

APPEAL  by  plaintiffs  Irom  a  decree  of  the 
Circuit  Court  for  Harrison  County  in 
favor  oi  defendant  Davis  in  a  suit  for  the 
partitioning  <^  royalty  oil  among^  the  re^^ 
spective  interests  of  the  parties.    Reversed. 
The  facta  are  stated  in  the  opinion. 
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Kessrs.  MIllMrd  F.  Snider,  Cbarles  W. 
liouchery,   and  George  H.  Hoffheimer, 

for  appellants: 

A  lease  of  two  or  more  tracts  of  land 
owned  in  severalty,  but  leased  in  a  single 
lease,  wherein  they  are  described  as  a  single 
tract,  is  a  joint  lease,  and  in  the  absence 
of  an  agre«nent  as  to  the  division  of  the 
royalty  it  is  to  be  divided  in  proportion  to 
the  areas  of  the  several  tracts,  though  the 
well  is  drilled  on  but  one  of  them. 

Harness  v.  Eastern  Oil  Co.  49  W.  Va. 
232,  38  S.  E.  662;  South  Penn  Oil  Co.  v. 
Snodgrass,  71  W.  Va.  449,  43  L.RA.(N.S.) 
a48,  76  S.  E.  961;  Kymer  v.  South  Penn 
Oil  Co.  54  W.  Va.  630,  46  S.  E.  569;  Wet- 
tengel  v.  Gormley,  160  Pa.  659,  40  Am.  St. 
Rep.  733,  28  Atl.  934,  18  Mor.  Min.  Rep.  93, 
184  Pa.  854,  39  Atl.  57,  10  Mor.  Min.  Rep. 
213;  Higgins  v.  California  Petroleum  4b 
Asphalt  Co.  109  Cal  304,  41  Pac.  1087; 
Northwestern  Ohio  Natural  Qas  Co.  v.  Ul- 
lery,  68  Ohio  St.  259,  67  X-  E.  494,  22  Mor. 
Min.  Rep.  647. 

The  intention  oi  the  owners  of  Be<^eral 
parcels  of  land  who  join  in  an  oil  and  gas 
lease,  that  the  royalty  shall  be  divided  pro* 
portionately,  irrespective  of  the  ownership 
of  the  parcel  on  which  the  oil  or  gas  is 
produced,  is  manifested  by  the  peculiar 
attributes  of  the  subject-matter  of  the  lease. 

Uhl  V.  Ohio  River  R.  Co.  51  W.  Va.  106, 

41  S.  E.  340;  Carnegie  Natural  Gas  Co.  v. 
South  Penn  Oil  Co.  56  W.  Va.  402,  49  S.  E. 
548;  Raleigh  Lumber  Co.  v.  Wilson,  69  W. 
Va.  598,  72  S.  E.  651 ;  Bettman  v.  Harness,. 

42  W.  Va.  433,  36  L.R.A.  5G6,  20  S.  E.  271, 
18  3kIor.  Min..  Rep,  50^;  South  Penn  Oil  ,Qq, 
V.  Knox,  68  *W.  Va.  302,  69  S.  E.  1020; 
Prichard  v.  Froeland  Oil  Co.  75  W.  Va.  450, 
L.R.A.1915D,  1186,  84  S.  E.  945;  Locke  v. 
Russell,  75  W.  Va.  602,  84  S.  B.  948;  Jen- 
nings v.  Southern  Carbon  Co.  73  W,  Va. 
215,  80  S.  E.  308;  Huggins  v.  Daley,  48 
L.R.A.  320,  40  C.  C.  A.  12,  09  Fed.  606,  20 
Mor.  Min.  Rep.  377;  Brewster  v.  Lanyon 
Zinc  Co.  72  C.  C.  A,  213,  140  Fed.  801; 
Brown  v.  Spilman,  155  U.  S.  665,  39  L.  ed. 
304,  15  Sup.  Ct.  Rep.  245;  Ohio  Oil  Co,  v. 
Indiana,  177  U.  S.  190,  44  L.  ed.  720,  20 
Sup.  Ct.  Rep.  576,  20  Mor.  Min.  Rep.  460; 
Ohio  Oil  Co.  v.  State,  150  Ind.  698,  50  N. 
E.  1125;  Manufacturers*  Gas  &  Oil  Co.  v. 
Indiana  Natural  Gas  &  Oil  Co.  155  Ind. 
461,  50  L.R.A.  768,  57  N.  E.  912,  20  Mor. 
^lin.  Rep.  672;  Louisville  Gas  Co.  v.  Ken- 
tucky Heating  Co.  117  Ky.  71,  70  L.R.A. 
558,  111  Am.  St.  Rep.  225,  77  S.  W.  308, 
4  Ann.  Cas.  355;  Grass  v.  Big  Creek  De- 
velopment Co.  75  W.  Va.  719,  L.R.A.1915E, 
1057,  84  S.  E.  750;  McGraw  Oil  &  Gas  Co. 
V.  Kennedy,  65  W.  Va.  595,  28  L.R.A,(N.S.) 
959,  64  S.  E.  1027;  Core  v.  New  York 
Petroleum  Co.  52  W.  Va.  276,  43  S.  E.  128  j 
L.R.A.1917P. 


Ammons  v.  South  Penn  Oil  Co»  47  W.  Va. 
610,  36  S.  E.  1004 ;  Gain  v.  Sottth  Penn  Oil 
Co.  76  W.  Va.  769,  L.R.A.1916B,  1002,  86 
S.  E.  883;  Barnard  v  Monongahela  Natural 
Gas  Co.  216  Pa.  362,  65  Atl.  801 ;  Kelley  v. 
Ohio  Oil  Co,  57  Ohio  St.  317,  39  L.R.A. 
765,  63  Am.  St.  Rep.  721,  49  N.  E.  399; 
Parish  Fork  Oil  Co.  v.  Brldgewater  Gas  Co. 
61  W.  Va.  583,  50  L.RA.:  566,  42  a  E.  655, 
22  Mor.  Min.  Rep.  145;  Gadbury  t.  Ohio  & 
I.  Consol.  Natural  &  Illuminating  Gas  Co. 
162  Ind.  9,  62  L.R.A.  895,  67  N.  E.  259, 
22  Mor.  Min.  Rep.  680;  Crawford  v.  Ritchey, 
43  W.  Va.  262,  27  a  £.  220;  Steelamith  v. 
Gartlan,  45  W.  Va.  27,  44  L.K.A.  107,  29 
S.  E.  978,  19  Mor.  Min.  Rep.  815;  Jennings 
V.  Southern  Carbon  Co.  73  W.  Va.  215,  80 
S.  E.  368;  Chandler  v.  French,  73  W.  Va. 
668,  L.R^.1915B,  661,  81  S.  E.  825;  Carper 
V.  United  Fuel  Gas  Co.  —  W.  Va.  — ,  L.R.A. 
1917 A,  171,  89  a  E.  12;  Flat  Top  Grocery 
Ca  V,  Bailey,  62  W.  Va.  84,  67  S.  E.  302; 
Reed  v.  Bachman,  61  W.  Va.  452,  123  Am. 
St.  Rep.  996,  67  S.  E.  769;  Parker  t. 
Brast,  45  W.  Va.  399,  32  S.  E.  269;  Som- 
mers  v.  Bennett,  68  W.  Va.  167,  69  6.  B. 
690;  20  Cyc.  492;  Forrer  v.  Ferrer,  29 
Gratt.  134;  Mitchell  v.  Reed,  61  N.  T.  123, 
19  Am.  Rep.  262;  McKinley  v.  Lynch,  68 
W.  Va,  44,  51  S.  E.  4;  Krebs  v.  Blanken- 
ship,  73  W.  Va.  539,  80  S.  E.  948 ;  Kyle  ▼. 
Griffin,  76  W.  Va.  214,  86  S.  E.  659^  23  Cyc. 
465;  Bond  v.  Taylor,  68  W*  Va.  317,  69  S. 
E.  1000. 

The  Intention  of  the  lessors  that  the  roy- 
alty should  be  divided  proportional^,  ir- 
respective of  the  parcel  <m  i^hich  oil  or  gas 
was  •  produced,  is  evidenced  by  tlietr.isitttaw 
tion  and  relationship. 

Hall  V.  Vernon,  47  W,  Va.  295,  49  L.R.A. 
464,  81  Am.  St.  Rep.  791i  84  &  E.  764; 
Robertson  Consol.  Land  Oo.  v.  Paull,  63  W. 
Va.  249,  69  S.  E.  1086,  16  Ann.  Cas.  775; 
Dangerfield  v.  Caldwell,  81  C.  C.  A.  400,. 
151  Fed.  654;  Preston  v.  White,  67  W.  Va. 
278,  50  S.  £.  236;  fiuggins  y.  Daley,  48 
L.R.A.  320,  40  C.  C,  A.  12,  99  Fed.  606,  20 
Mor.  Min.  Rep.  377. 

The  terms  of .  the  lease  are  such  as  to 
show  an  intention  of  the  lessors  to  divide 
the  royalty  proportionally,  irrespective  of 
the  parcel  on  which  the  oil  or  gas  was 
produced. 

Carnegie  Natural  Gas  Co.  v.  South  Penn 
Oil  Co.  56  W.  Va.  402,  49  S.  E.  548;  Thl 
v.  Ohio  River  R.  Co.  51  W.  Va.  106,  41  S. 
E.  340;  Parish  Fork  Oil  Co,  v.  Bridgewater 
Gas  Co.  61  W.  Va.  583,  59  L.R.A.  566,  42 
S.  E.  656,  22  Mor.  Min.  Rep.  145;  Waldron 
V.  Pigeon  Coal  Co.  61  W.  Va.  280,  66  S.  E. 
492;  Taylor  v.  Buffalo  Collieries  Co.  72  W. 
Va.  353,  78  a  E.  27 ;  WeekAey  v.  Weekley,  75 
W.  Va.  280,  83  S.  E.  1005;  Gulpeper  Nat. 
Baak  v.  Wrenn,  U6  Va.  66,  78  S.  £.  620; 
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South  F<mn  Oil  Co.  ▼.  Knox,  68  W.  Va. 
362.  69  S.  £.  1020;  Ashland  Coal  k  Coke 
Co.  V.  Hull  Coal  k  Coke  Corp.  67  W.  Va. 
503,  68  S.  £.  124;  Smith  v.  Ramsey,  116 
Va.  638,  L.R.A.  — ,  — ,  82  S.  E.  189;  Carper 
V.  United  Fuel  Gas  Co.  —  W.  Va.  — ,  L.R.A. 
1917 A,  171,  89  S.  E.  12;  Conklyn  v.  Shenan- 
doah Mill.  Co.  68  W.  Va.  667,  70  S.  E.  274; 
Rymer  v.  South  Penn  Oil  Co.  64  W.  Va. 
630,  46  S.  £.  559;  Jarrett  V.  Johnson,  11 
Gratt.  327 ;  Irvin  v.  Stover,  67  W.  Va.  356, 
67  S.  £.  1119;  Smith  t.  Alderson,  116  Va. 
986,  83  S.  £.  373. 

It  was  proved  hy  a  preponderance  of  the 
evidence  that  the  fractions  were  present  in 
the  lease  at  the  time  of  its  execution.  The 
burden  was  on  Lola  M.  Davis,  who  alleged 
it,  to  prove  that  the  lease  was  altered  by 
Insertion  of  the  fractions  after  its  execu- 
tion. 

Ramsey  v.  McCue,  21  Gratt.  349;  United 
States  V.  Linn,  1  How.  104,  11  L.  ed.  64; 
Hanrick  v.  Patrick,  119  U.  S.  156,  30  L. 
ed.  396,  7  Sup.  Ct.  Rep.  147;  Newman  v. 
King,  54  Ohio  St.  273,  35  L.R.A.  471,  56 
Am.  St.  Rep.  706,  43  N.  E.  688;  Wicker  v. 
Jones,  169  N.  C.  102,  40  L.R.A.(N.S.)  69, 
74  S  E.  801,  Ann.  Cas.  1914B,  1083;  Rankin 
T.  Tygard,  119  C.  C.  A.  591,  198  Fed.  795; 
3  Jones,  Ev.  §§  663,  564;  2  Am.  k  Eng. 
Enc.  Law,  2d  ed.  272. 

Mr.  Taney  Harrfson,  for  appellee: 

Petroleum  oil  and  natural  gas  are  min- 
erals, and  while  in  the  earth  are  a  part  of 
the  realty.  Oil  and  gas  taken  from  a  well 
on  a  particular  tract  of  land  belong  to  the 
owner  of  that  'tract  even  though  the  con- 
tract under  which  the  well  was  drillcMl  In- 
cluded other  tracts  of  land. 

Williamson  v.  Jones,  39  W.  Va.  231,  26 
L.R.A.  222,  19  S.  £.  430;  Rymer  v.  South 
Penn  Oil  Co.  54  W.  Va.  530,  46  S.  E.  559; 
Wilson  V.  Youst  (Wilson  v.  Hughes)  43  W. 
Va.  826,  39  L.R.A.  292,  28  S.  E.  781;  Has- 
kell V.  Sutton,  53  W.  Va.  206,  44  S.  E.  533 ; 
Lawson  v.  Kirchner,  50  W.  Va.  344,  40  S. 
E.  344,  21  Mor.  Min.  Rep.  683;  Carter  v. 
Tyler  County  Ct.  45  W.  Va.  806,  43  L.R.A. 
725,  32  S.  B.  216;  Jamison  Coal  k  Coke 
Co.  V.  Carnegie  Natural  Gas  Co.  —  W.  Va. 
—,  87  S.  E.  453;  Reynolds  v.  Whitescarver, 
66  W.  Va.  388,  66  S.  E.  518;  Bettman  v. 
Harness,  42  W.  Va.  433,  36  LkR.A.  566,  26 
S.  E.  271,  18  Mor.  Min.  Rep.  500;  Ohio 
Fuel  Co.  V.  Burdett,  72  W.  Va.  803,  79  S, 
E.  667,  Ann.  Cas.  1915D,  1033;  KeUey  v. 
Ohio  Oil  Co.  63  Am.  St.  Rep.  721,  and  note, 
57  Ohio  St.  317,  39  L.RA..  766,  49  N.  E. 
399;  Northwestern  Ohio  Natural  Gas  Co. 
V.  Ullery,  68  Ohio  St.  258,  67  N.  E.  494, 
22  Mor.  Min.  Rep.  647;  Archer,  Oil  k  Gas, 
p.  893;  Thornton,  Oil  k  Gas,  §§  19,  20. 

A  lease  including  separate  tracts  is  Joint 
L.R.A.1917F. 


aa  between  lessors  and  lessee,  and  the  lessors 
may  divide  the  royalty. 

South  Penn  Oil  Co.  v.  Snodgraas,  71  W. 
Va.  438,  43  L.R.A.(N.S.)  848,  76  S.  E. 
961;  Harness  y.  Eastern  Oil  Co.  49  W.  Va. 
232,  38  S.  E.  662;  Archer,  Oil  k  Gas,  p. 
882. 

Oil  and  gas  being  real  estate,  a  convey- 
ance of  them  in  their  natural  state  in  the 
earth  requires  all  the  formalities  of  a  con- 
veyance of  any  other  interest  in  the  same 
real  estate. 

Thornton,  Oil  k  Gas,  $}  19,  20;  Floyd  v. 
Duffy,  68  W.  Va.  389,  33  L.R.A.(N.S.)  883, 
69  S.  E.  993;  Pifer  v.  Brown,  43  W.  Va. 
412,  49  L.R.A.  497,  27  S.  E.  399;  Comley 
V.  Ford,  65  W.  Va.  429,  64  S.  B.  447;  South 
Penn  Oil  Co.  v.  Mclntire,  44  W.  Va.  296, 
28  S.  E.  922;  Slaven  v.  Riley,  78  W.  Va. 
76,  79  S.  E.  1024;  Wedtley  v.  Wagner,  76 
W.  Va.  236,  86  S.  E.  248;  Wiseman  ▼. 
Crislip,  72  W.  Va.  340,  78  8.  E.  107;  Cen- 
tral  Land  Co.  v.  Laidley,  32  W.  Va.  134, 
3  L.RA..  826,  25  Am.  St.  Rep.  797,  9  S.  E. 
•1;  TitcheneU  v.  Titchenell,  74  W.  Va.  237, 
81  S.  £.  978;  Rosenour  v.  Rosenonr,  47  W. 
Va.  664,  36  8.  E.  918;  Simpson  v.  Belcher,' 
61  W.  Va.  167,  66  S.  B.  211?  Anrfck  v. 
Ellis,  63  W.  Va.  421,  44  S.  E.  257 ;  Waldron 
V.  Harvey,  64  W.  Va.  608,  102  Am.  St.  Rep. 
959,  46  S.  E.  603;  McNeeley  v.  South  Penn 
Oil  Co.  52  W.  Va.  616,  62  L.R.A.  562,  44 
S.  E.  508. 

Rttz,  J.,  delivered  the  opinion  of  the 
court : 

In  the  year  1898,  by  the  death  of  their 
mother,  Effie  Lynch,  Ida  B.  Davis,  Anna  L. 
Spindle,  Ella  Meek,  Rufus  H.  Randolph,  and 
Lola  M.  Davis  became  the  owners  of  64 
acres  of  land  situate  in  the  county  of  Har- 
rison. Subsequently  Rufus  H.  Randolph 
conveyed  his  one-sixth  interest  in  this  tract 
of  land  to  his  sister  Effle  Lynch.  In  the 
year  1895  the  owners  of  the  land  decided  to 
partition  the  same  in  kind  among  them- 
selves, and  to  this  end  they  secured  the 
services  of  a  sur>*eyor,  who  went  upon  the 
land  and  divided  it  into  six  equal  parcels. 
The  parties  then  assigned  one  of  these  par- 
cels to  each  of  the  owners,  except  that  to 
Effie  Lynch  there  were  assigned  two  of  said 
parcels  because  of  her  said  purchase  of  the 
interest  of  her  brother.  At  the  same  time 
deeds  were  made  between  the  parties,  con- 
veying to  them,  respectively,  the  interestH 
thus  assigned,  and  these  deeds  were  signed 
by  all  of  the  interested  parties  and  acknowl- 
edged as  to  all  of  them,  with  the  exception 
that  the  deed  conveying  the  part  thus  as- 
signed to  Lola  M.  Davis  was  not  acknowl- 
edged, or  at  any  rate  the  notary  public  did 
not  sign  the  certificate  of  acknowledgment 
However,  subsequent  to  this  time  the  par- 
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ties  treated  the  several  parcels  of  land  as 
owned  by  them  in  severalty.  They  sold 
parcels  from  it.  The  share  of  eadi  was 
charged  on  the  land  books  to  the  proper 
owner  and  the  taxes  paid,  and  ever  since 
this  partition  was  made  the  several  parcels 
have  been  treated  as  being  owned  by  the 
parties  in  severalty.  In  the  year  1913  the 
five  sisters  executed  to  their  brother,  Rnfus 
H.  Randolph,  an  oil  and  gaa  lease  covering 
the  whole  of  the  property.  The  lease  is  by 
its  terms  the  joint  lease  of  all  of  the  par- 
ties, covering  the  whole  tract  of  land,  apd 
describing  it  as  a  single  parcel,  and  no 
indication  is  made  in  the  lease  of  any  hold- 
ing of  any  part  of  it  in  severalty.  The  lease 
provides  that  the  leeeee  shall  have  the  rig^t 
to  explore  the  tract  of  land  for  oil,  and  to 
take  the  oil  therefrom  should  oil  be  dis- 
covered, and  deliver  to  the  lessors  one  eighth 
of  Any  oil  produced  fnwi  said  leased  prem- 
ises. In  all  respects  this  lease  treats  the 
tract  of  land  as  Sf  it  were  owned  hy  the  five 
sisters  jointly  apd  had  never  been  par* 
titioned  by  them.  This  lease  was  tram- 
ferred  by  the  lessee  therein  named  to  others, 
and  a  well  whidi  produced  oil  was  drilled 
upon  the  parcel  which  had  theretofore  heffi 
assigned  to  Lola  M.  Davis.  Upon  the  com- 
pletion of  this  well  the  parties  signed  an 
order  called  a  ^'division  order,''  directing 
the  pipe  line  company  to  deliver  seven 
eighths  of  the  oil  to  the  operator  and  one 
eighth  of  It  to  Eflie  Lyneh  and  otiiers,  nanv- 
ing  the  other  parties  interested  with  Bffie 
Lyneh.  At  the  same  time  they  esceeuted  a 
power  of  attorney  to  a  bank,  authorising 
the  bank  to  act  for  them  in  the  sale  of  the 
one  eighth  ol  the  oil  so  to  be  delivered  to 
them,  and  in  the  receipt  ttereof.  At  this 
time  there  wna^  a  question  raised  fay  Lola 
M.  Davis  as  to  the  interest  of  the  several 
parties  in  this  oil,  she  then  making  the 
contention  that  she  was  entitled  to  receive 
all  of  the  oil,  inasmuch  as  the  well  from 
which  it  waft  produced  was  upon  her  land, 
and  the  other  parties  claiming  that  it  shooM 
be  divided  among  them  in  the  proportions 
in  which  each  ol  them  was  interested  in  the 
whole  tract.  It  was  at  this  time  determined 
that  the  rights  of  the  parties  in  this  regard 
were  fixed  by  the  lease,  and  in  this  conclu- 
sion they  were  correct.  On  account  of  this 
dispute  between  the  parties  the  bank  to 
whcmi  the  power  of  attorney  was  executed 
refused  to  aet  under  it,  and  this  suit  was 
then  instituted  in  the  circuit  court  of  Har- 
rison county  for  the  purpose  of  partitioning 
the  oil  among  the  five  interests  above  re- 
ferred to.  The  defendant  Lola  M.  Davis  an- 
swered the  hilly  and  claimed  that  she  was 
Mititled  to  all  of  this  oil,  inasmuch  as  it 
was  produced  from  a  well  drilled  upon  the 
land  which  had  been  aseigned  to  her. 
L.R.A.1917F. 


The  first  contention  made  by  the  plain- 
tiffs who  are  seeking  to  have  the  oil  divided 
among  the  interested  parties  in  accordance 
with  the  interest  held  by  each  in  the  whole 
tract  of  land  ia  that  the  attempt  to  partition 
the  land  in  1905  was  ineffective  in  so  far  as 
the  defendant  Lola  M.  Davis  was  concerned, 
because  the  deed  from  themselves,  attempt- 
ing to  convey  the  interest  to  her  in  several- 
ty, was  not  acknowledged  before  an  officer 
authorised  to  take  acknowledgments  of 
deedSy  or,  at  any  rate,  that  the  acknowledg- 
ment thereto  was  never  signed  by  such  of- 
ficer. It  is  admitted  that  ever  since  said 
time  the  parties  have  held  the  tracts  of  land 
assigned  to  them  in  severalty.  None  of 
them  have  in  any  way  interfered  with  the 
possession,  centred,  use,  or  ownership  of  the 
parcels  assigned  to  the  others.  Under  this 
state  of  facts  there  is  no  merit  in  the  con- 
tention of  the  appellants  that  the  partition 
was  ineffective  to  vest  the  title  to  the  tract 
assigned  tq  the  defendant  Lola  M.  Davis  in 
her  in  severalty.  Possession  of  the  premises 
assigned  to  them,  respectively,  was  given 
to  each  of  the  parties.  They  exercised  un- 
interrupted ownership  and  control  over  such 
premises  from  the  time  of  such  partition, 
and  still  oontinue  to  so  treat  the  said  land, 
and  in  view  of  this  no  deed  or  deeds  were 
necessary  to  make  this  partition  efective 
between  the  partis.  Frederick  v.  Freder- 
ick, 31  W.  Va.  566,  8  S.  £.  28l». 

This  brings  us  to  a  consideration  of  the 
only  other  question  involved  in  this  ease^ 
and  that  is,  where  several  parties  oiwn  sev- 
eral distinct  parcels  fit  land  and  join  in  a 
lease  for  gas  and  oil  covering  all  of  the 
several  parcels  so  owned  by  thov,  and  lease 
I  the  same  as  one  boundary,  sJid  make  no  pro- 
vision for  the  payment  of  royalty  to  them 
separately,  are  each  of  sueh  owners  entitled 
to  the  oil  produced  from  a  well  drilled  on 
the  tract  so  owned  by  him,  or  do  all  of  the 
parties  participate  in  the  royalty  derived 
from  the  o»il  produced  from  a  weU^  no  mat- 
ter upon  which  parcel  of  said  land  the  same 
mery  be  djrilledt  Thie  seems  to  be  a  ques- 
tion of  first  impression  in  this  state*  We 
have  cases  which  hold  that,  where  a  lease 
like  this  is  made,  the  drill ii\g  of  a  well  by 
the  lessee  upon  sny  one  of  the  tracts,  and 
the  production  of  oil  therefrom,  will  vest  in 
him  the  right  to  produce  oil  from  all  of  the 
tracts  so  covered  by  snch  leaae. 

In  the  case  of  Harness  v.  Bastem  Oil  Co. 
49  W.  Va.  232,  38  S.  B.  662,  two  tracU  of 
land,  containiing  152  acres  and  3&^  acres, 
were  owned  by  Harness  and  his  wife,  respec* 
tively.  They  joined  in  a  lease  of  the  two 
tracts,  describij^  them  as  one  tract  of  land, 
containing  187^  acres,  more  or  less.  A  well 
wsn  drilled  on  the  tract  of  182  acres  owned 
by  Harness,  and  H  was  held  that  the  drill- 
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ing  and  prodiictl<»ii  of  oil  from  this  well  was 
flttfficient  to  maintain  the  lease  in  force  as 
to  the  35i-acre  tract  belonging  to  Mrs.  Har- 
ness. 

In  the  case  of  South  Penn  Oil  Co.  ▼.  Snod- 
grass,  71  W.  Va.  438,  43  L.R.A.(N.S.)  848, 
76  S.  E.  961,  three  persons  owned,  respec- 
tively, three  contignons  tracts  of  329  acres, 
143  acres,  and  217  A  acres.  They  executed 
a  single  lease  covering  all  of  them,  and  de- 
scribed the  premises  as  a  single  tract  of  600 
acres,  more  or  less.  Later,  two  of  the  les- 
sors conveyed  parts  of  their  land  to  two 
other  persons.  A  well  was  drilled  on  one  of 
the  three  tracts,  but  none  on  the  other  two. 
The  owners  of  the  two  tracts  upon  which  no 
wells  were  drilled  attempted  to  lease  to 
other  parties,  and  upon  a  bill  filed  by  the 
original  lessee  to  cancel  these  subsequent 
leases  it  was  held  that  the  drilling  of  a  well 
on  one  of  the  tracts  of  land  w^as  a  sufficient 
compliance  with  the  requirements  of  the 
lease  to  preserve  the  rights  of  the  lessee  as 
to  all  of  said  tracts,  and  that  as  to  this  re- 
quirement, to  wit,  that  oil  would  be  pro- 
duced within  a  certain  number  of  years,  the 
lease  was  a  joint  lease.  From  these  cases, 
as  well  as  from  some  others  in  which  the 
question  arose,  it  is  settled  that  as  between 
the  lessors  and  the  lessee  in  a  case  like  the 
one  at  bar  the  lease  will  be  treated  as  a 
joint  contract,  and  not  a  contract  requiring 
the  lessee  to  perform  its  covenants  with 
each  of  the  lessors,  or  in  relation  to  the 
estate  of  each  of  the  lessors. 

For  the  purpose  of  construing  this  lease 
we  must  assume  that  when  the  parties  made 
4t  they  did  so  with  knowledge  of  the  con- 
fit  ruction  placed  upon  such  contracts  by 
this  court  in  the  cases  above  cited,  and  we 
must  further  assume  that  they  knew  of  the 
vagrant  character  of  oil  in  place.  We  are 
tiot  aided  here  by  any  acts  of  the  parties 
done  under  the  lease,  nor  by  any  constntc- 
tion  given  the  lease  by  the  parties  them- 
selves, but  must  construe  the  paper  upon  its 
face. 

If  we  give  this  lease  the  construction  con- 
tended for  by  the  defendant  Lola  M.  Davis^ 
that  is,  that  she  is  entitled  to  all  of  the  oil 
produced  from  the  well  drilled  upon  her 
land,  we  say  that  the  drilling  of  such  a  well 
is  sufficient  performance  upon  the  part  of 
the  lessee  to  keep  alive  his  rights  under  the 
lease  as  to  the  lands  of  all  of  the  lessors, 
and  that,  because  of  the  vagrant  character 
of  this  substance,  the  whole  thereof  may  be 
extracted  through  a  well  or  wells  so  located, 
and  the  lands  of  the  other  parties  entirely 
devastated  of  the  oil  and  gas  underlying  the 
Bame,  without  any  compensation  to  them 
whatever.  It  is  contended  that  a  more  rea- 
aonable  construction  of  this  pa^  is  that 
the  parties,  knowing  tbe  rig^  of  the  lesfiee 
L.R.A.1917F. 


under  the  lease,  as  laid  down  in  the  de- 
cisions above  referred  to,  and  being  ac- 
^quainted  with  the  fugitive  and  vagrant 
character  of  oil  and  gas  in  place,  for  con- 
venience leased  their  several  tracts  of  land 
as  one  tract,  contemplating  that  whatever 
oil  was  produced  from  the  whole  tract  of 
land  should  be  paid  for  to  them  jointly.  In 
fact,  this  is  the  language  of  the  lease.  It 
provides  for  the  payment  to  the  lessors  of 
the  one  eighth  of  the  oil  produced  from  the 
land.  It  is  not  likely  that  these  parties 
would  have  made  this  lease  in  the  form  that 
they  did  had  they  believed  that  one  of  them 
might  receive  all  of  the  compensation  to  be 
derived  from  the  production  of  oil.  The 
several  tracts  of  land  were  small,  and  it 
could  easily  be  seen  that  the  oil  underlying 
the  combined  area  could  be  produced  more 
cheaply  by  treating  it  as  one  tract  of  land 
than  it  could  if  each  of  the  tracts  was 
leased  separately.  Under  this  lease  the  pro- 
duction of  oil  from  a  well  on  one  of  the 
tracts  haa  vested  In  the  lessee  the  right  to 
retract  the  oil  from  all  of  the  tract!*,  and 
we  know  that  from  its  character  the  oil  af)d 
gas  in  place  under  one  of  the  tract<9  may 
be  Extracted  firom  a  well  drilled  on  one  of 
the  other  tracts;  and^  should  we  hold  that 
each  of  the  parties  is  entitled  to  receive  the 
royalty  oil  produced  from  a  well  or  wells 
drilled  on  a  tract  owned  by  such  party, 
then  we  in  effect  say  that  one  of  the  parties 
to  this  contract  may  be  permitted  to  appro- 
priate the  oil  and  gas  of  the  others  without 
any  compensation  being  paid  therefor.  We  do 
not  think  this*  is  a  fair  construction  of  the 
contract.  We  are  of  opinion  that  the  con- 
tract gave  to  the  lessee  the  right  to  explore 
for  oil  upon  any  or  all  of  these  tracts  of 
land,  and  that  by  the  production  of  oil  up- 
on one  of  said  tracts  there  was  vested  in 
said  lessee  the  right  to  remove  the  oil  from 
ail  of  said  tracts,  whetlMr  by  means  of  a 
well,  or  wells,  drilled  upon  one  of  them,  or 
more  than  one  of  them,  and  that  after  the 
oil  was  so  produced,  that  the  part  thereof 
provided  b^  the  contract  to  be  paid  to  tiie 
lessors  ehould  be  divided  among  t^em  in  the 
proportion  that  the  parcel  of  land  held  by 
each  of  them  bears  to  the  total  area  of  the 
tract.  This  view  is  supported  by  tbe  case 
of  Wettengel  v.  Oormley,  160  Pa.  559,  40 
Am.  St.  Rep,  733,  2»  Atl.  934,  18  Mor.  Mta. 
Rep.  93.  In  that  case  the.  exact  question 
presented  here  was  presented  to  the  su- 
preme  court  of  Pennsylvania,  and  that  court 
held  that  tbe  royalty  produced  should  be 
divided  among  the  parties  interested  in  the 
proportion  that  tbe  area  of  their  several 
tracts  bore  to  the  total  area  involved  in  the 
lease.  We  think  the  reasoning  of  the  court 
tn  that  case  is  sound,  «nd  that  its  judgment 
was  juatifled  by  th*- reasoning  given. 
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In  tke  ebae  of  Higgins  v.  California  Pe- 
trvlenm  &  AflphaH  Co.  109  Cal.  a04»  41 
Pac.  1087,  there  was  a  lease  Involved  which 
proTided  lor  the  mining  of  liquid  asphalt. 
The  lease  covered  two  tracts  of  land,  de- 
ecribing  them  as  a  single  tract  in  the  leaee^ 
The  lessee  subsequently  became  the  owner 
cl  one  of  these  tracts,  and  then  contended 
that  for  the  liquid  asphalt  produced  from 
this  tract  of  whieh  it  l»d  become  the  owner 
it  should  not  be  connpelled  to  account  to  the 
owner  of  ihe  other  tract.  The  court  held, 
in  construing  that  lease,  that  the  rental  to 
be  paid  for  thie  asphalt  produced  from  either 
-of  the  tr&cts  of  land  must  be  divided  be* 
tween  the  parties  in  the  proportion  that  the 
area  of  their  respective  tracts  bore  to  the 
afea  of  the  whole  tract  covered  fay  the  lease. 
It  is  contended  by  the  appellee  that  to  place 
this  eontitrnction  upon  the  contract  involved 
in  this  case  would  in  effect  convey  apart  of 
the  real  estate  »i  Lota  M.  Davis  to  ier  sis- 
ters, when  there  is  in  the  lease  na  worda 
which  would  effect  mich  a  conveyance.  This 
argument  is  not  well  founded.  Tlie  inter- 
pretati<m  we  give  the  contract,  instead  of 
having  the  effect  declared,  has  the  effect  of 
preventing  one  of  the  parties  from  securing 
a  part  of  the  estate  of  the  others  without 
procuring  a  conveyance  or  paying  com  pen- 
eation  therefor;  If  we  give  this  leaae  the 
construction  contended  for  by  the  appellee, 
because  of  the  fugitive  and  vagrant  char- 
acter of  oil  in  place,  it  would  permit  the 
lessee  by  operations  upon  the  land  of  one  of 
the  parties  to  transfer  the  oil  under  the 
lands  of  the  others,  and  divert  it  to  the 
exclusive  use  of  the  one  upon  whose  land  a 
well  was  drilled.    It  is  impossible,  of  course, 


to  ascertain  from  what  ti^act  of  land  the 
oil  actually  produced  came.  We  do  know, 
however,  that  when  a  well  is  drilled  upon 
one  of  these  tracts  of  land  the  oil  pro- 
duced from  it  comes,  not  only  from  the 
tract  upon  which  the  well  is  produced,  but 
from  the  other  tracts  as  welV  We  kno^ 
that  when  these  wells  are  pumped  for  the 
oil  that  the  power  of  suction  employed  will 
not  stop  at  the  boundary  tines.  Because  of 
the  fact  that  these  parties  leased  their  lands 
jointly  and  as  one  tract,  we  are  justified 
in  the  assumption  that  there  is  an  equal 
amount  of  oil  under  each  acre  of  land  so 
leased.  We  are  further  justified  in  the 
assumption  that  the  lessee  will  produce 
this  oil  and  market  it,  whether  from  one 
well  on  one  tract  of  land,  or  a  nupnber  of 
wells  on  different  parcels^  and  that  when 
the  royalty  oil  in  divided  amoi^  the  inter < 
ested  parties  in  the  manner  above  indicated 
each  of  the  partiee  Will  receive  what  he  ia 
eittitled  to,  and  -what  the  contract  contem- 
plated should  be  received  by  each  of  them. 
It  follows  from  what  has  been  said  that 
the  decree  of  the  Circuit  Court  of  Harrison 
County  must  be  reversed^  and  a  decree  en- 
tered here^  partitioning  this  oil  among  the 
parties  interested  in  the  proportions  indi- 
cated in  the  pleadings,  and  the  cause  re- 
manded to  the  Circuit  Court  of  Harrison 
County  for  the  purpose  of  executing  such 
decree  as  to  the  funds  now  in  the  han^a 
of  its  special  receiver.  ' 

■ 

I/ynch,  P.,  absent. 

Petition   for   rehearing   denied    May  22, 
1917- 
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GEORGE  RAIKS  et  al. 

V. 

SnSRMAN  WEILER,  Impleaded,  etc.,  Appt. 
(—  Kan.  — ,  166  Pac.  235.) 

Contract  —  implied  *  effect. 

1.  Parties  may  be  as  ^rmly  bound  by  im- 
plied contracts  as  by  those  expressed  in 
words,  oral  or  written;  they  may  arrive  at 
agreements  by  acts  and  conduct  which 
evince  a  mutual  intention  to  contract,  and 
from  which  the  law  implies  a  contract. 
For  other  oaaea,  see  ContraoU,  L  b,  in  Dig. 

1-32  .V.  8. 

Headnotee  by  JoHNSlx)K,  Ch.  X 

Note. —  The  question  of  the  right  of  a 
partner  to  compensation  for  services  ren- 
dered to  the  partnership  is  treated  in  the 
annotation  following  this  catfe,  post,  575. 
L.R.A.1917F. 


Partnership  —  compensation  for  serv- 
ices. 

2.  The  general  rule  is  that,  in  the  absence 
of  an  agreement,  one  partner  is  not  entitled 
to  compensation  for  his  services  while  em- 
ployed in  the  partnership  business,  but 
where  one  partner  is  intrusted  with  the 
management  of  the  partnership  business^ 
and  at  the  instance  of  his  copartners  der 
votes  his  whole  time  and  attention  to  it, 
while  the  copartners  are  attending  to  their 
individual  business,  the  case  is  taken  out  of 
the  general  rule,  and  from  the  acts  and  con- 
duct of  the  parties  the  law  implies  an  agree- 
ment to  pay  the  active  xnanaging  partner 
compensation  for  his  exceptional  servicesL 
For  other  oasei,  see  Partnership^  V,  in  Dia, 

1^2  N.  8.  . 

Pleadlnir  ~  custom. 

3.  Ordinarily,  where  a  party  relies  upon 
a  custom  or  usage> ,  it  should  be  specially 
pleaded,  but  in  an  action  for  a  partnership 
accounting  embracing  many  items,  where 
the  defendants  answered  with  a  general  de- 
nial and  did  not  challenge  any  item  because 
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of  the  absence  of  autiiority  or  an  agreement 
to  charge  the  firm  with  the  item,  the  admiis- 
aion  of  evidence  of  a  uniform,  reasonable, 
and  well-settled  custom  with  respect  to  the 
item  was  not  error. 

For  other  cases,  see  Evidence,  XIII,  a,  in 
Dip.  1^2  K.  S. 

Trial  *  order  of  proof  —  diiscretion. 

4.  The  order  in  which  proof  is  received 
is  largely  within  the  discretion  of  the  trial 
court,  and  is  not  a  matter  of  much  conse- 
quence  where  the  eaae  is  tried  by  the  court 
without  a  jury. 

For  other  cases,  see  Trial,  I.  o,  im  Dig,  1-52 
2V.  8. 

Partnership  ^  right  to  borrow  money* 

5.  A  manager  of  a  partnership  business 
acting  in  good  faith  may  borrow  money  nec- 
essary for  the  conduct  of  the  business  in- 
stead of  making  an  assessment  upon  the 
partners  to  obtain  the  neeesdary  money. 
Fw  other  gcmm,  see  Partnership,  II.  in  Dig, 

Same  «*  extending  lKi0inefi8» 

6.  Likewise  such  partJier  in  carrying  on 
a  mining  enterprise  may  extend  the  opera* 
tions  of  the  firm  to  land  in  proximity  to 
that  previously  mined,  and  the  partnership 
will  be  bound  by  the  operation  if  there  is 
an  absence  of  fraud  or  bad  faith. 

For  other  cases,  see  Partnership,  II.  in  Dig. 
1^2  N.  8. 

(July  7,  1917.) 

A  PFEAL  by  defendant  WeiJer  from  a 
^jL  judgment  of  the  District  Court  for 
Cherokee  County  in  plaintiff's  favor  in  a 
proceeding  to  obtain  an  accounting  of  the 
affairs  of  a  partnership.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £dward  E.  Sapp  and  S.  C. 
IVestcott,  for  appellant: 

A  partner  is  not  entitled  to  draw  com- 
pensation of  any  kind  or  character  for  serv- 
ices rendered  the  firm,  unless  there  is  an 
agreement  to  that  effect. 

30  Cyc.  448,  §  17 ;  Insley  v.  Shire,  54  Kan. 
793,  45  Am.  St.  Rep.  308,  39  Pac  713; 
Painter  v.  Hines,  86  Kan.  832,  122  Pac. 
1036$  Valentin  v.  Sarrett,  26  Idaho,  517, 
138  Pac.  834;  Williams  ▼.  Pedersen,  47 
Wash.  472,  17  L.R.A.(N.S.)  384,  92  Pac. 
287;  Peck  v.  Alexander,  40  Colo.  392,  91 
Pac.  38;  Craston  v.  Kellogg,  01  Mo.  104,  3 
S.  W.  589;  Galligher  v.  Lockhart,  11  Mont. 
109,  27  Pac.  446. 

A  special  custom  has  to  be  pleaded. 

Lewis  ▼.  Metcalf,  53  Kan.  219,  36  Pac. 
346;  The  Governor  v.  Withers,  5  Gratt.  24, 
50  Am.  Dec.  95;  Caldwell  v.  Dawson,  4 
Met.  (Ky.)  121;  Berk^ire  Wt)olen  Co.  v. 
Proctor,  7  Cush.  417;  Nonotnck  Silk  Co.  v. 
Fair,  112  Mass.  354;  Fowler  v.  Pickering, 
119  Mass.  33;  Isaksson  v.  Williams,  26  Fed. 
642;  Pullan  v.  Cochran,  6  Ohio  Dec.  Re- 
print, 1070;  Gano  v.  Palo  Pinto  Co.  71  Tex, 
L.R.A.1917F. 


99,  8  S.  W.  634;  McSherry  ▼.  Blamohfleld, 
68  Kan.  310,  76  Pac.  121;*Smythe  v.  Par- 
sons, 37  Kan.  79>  14  Pao.  444. 

There  was  no  right  to  borrow'  noDney  with- 
out first  asking  the  partners  for  an  assess- 
ment. 

BateS)  Partn.  §  329;  Skillman  t.  Laeh- 
man,  28  Cal.  199,  83  Am.  Dec.  96,  11  Mor. 
Min.  Rep.  381;  Jones  ▼.  Clark,  42  Cal. 
180, 11  Mor.  Min.  Rep.  473;  Decker  v.  How- 
ell, 42  Cal.  636,  11  Mor.  Min.  Rep.  492; 
Charles  v.  Eschleman^  5  Colo.  107,  2  Mor. 
Min.  Rep.  66;  Manville  v.  Parks,  7  Colo. 
128,  2  Pac.  212,  15  Mor.  Min.  Rep.  565; 
Higgins  y.  Armstrong,  9  Colo.  36,  10  Pac. 
232;  Judge  t.  Brasswell,  13  Bush,  67,  26 
Am.  Rep.  185,  11  Mor.  Min.  Rep.  508;  Shaw 
V.  McGr^ory,  105  Mass.  96;  Pooley  v.  Whit- 
mme,  10  Heisk.  629,  27  Am.  Rep.  783. 

Messrs.  K.  B.  Morgan  and  Boti  tt. 
Elleman,  for  appellees: 

Where  one  partner  devotes  his  time  to  the 
management,  control,  and  prosecution  of 
the  business,  and  another  partner  devotee 
no  time  and  gives  no  attention  to  the  busi- 
ness, the  partner  so  detottng  his  time  and 
attention  is  entitled  to  compensation. 

Cramer  v.  Baohmann,  68  Mo.  310;  Emer- 
son V.  Durand,  64  Wis.  Ill,  54  Am.  Rep. 
593,  24  N.  W.  129;  Bradford  v.  Kimberly, 
3  Johns.  Ch.  431;  Caldwell  ▼.  Leiber,  7 
Paige,  483;  Levi  v.  Karrick,  13  Iowa,  344: 
Godfrey  v.  White,  43  Mich.  171,  5  N.  W. 
243,  11  Mor.  Min.  Rep.  562;  Hoag  v.  Alder- 
man, 184  Mass.  217,  68  K.  E.  199. 

Where  it  is  shown  that  a  general  uniform 
usage  is  established  in  a  trade  or  line  ni 
business,  it  will  be  presumed  that  such 
usage  is  a  part  of  any  contract  or  transac- 
tion with  reference  to  such  trade  or  busi 
ness. 

3  Cyc.  953;  Seymour  v.  Armstrong,  62 
Kan.  720,  64  Pac.  612;  Fraser  v.  Ross,  1 
Penn.   (Del.)   348,  41  Atl.  204. 

Johnston^  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  by  George  Rains, 
Charles  Moore,  and  Don  H.  Elleman,  as  ad- 
ministrator of  the  estate  of  Charles  Rains, 
deceased,  against  Herman  Weiler,  Charles 
Sheets,  and  Fred  Gerster,  to  obtain  a  part- 
nership accounting.  Findings  of  fact  and 
conclusions  of  law  were  made  by  a  referee 
upon  whose  report  the  court  rendered  judg- 
ment against  the  defendants  in  favor  of 
plaintiff  George  Rains.    Weiler  appeals. 

The  partnership  was  known  as  Raine, 
Moore,  &  Company,  and  for  a  little  over  a 
year  and  a  half  opirrated  a  minecalled  the 
Red  Lion  mine  in  Joplin,  Missouri.  George 
and  Charles  Rains  each  had  a  tbreetwen- 
tieths  interest  in  the  partnership,  Moore 
four  tenths,  and  the  defendants  each  one 
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tentk.  Hie  Red  Lion  mill  was  destroyed  by 
fire,  and  thereafter  no  mining  operations 
were  carried  on  by  the  firm.  At  the  end  of 
the  partnership  business  there  was  a  deficit, 
of  which  each  of  the  plaintiffs  paid  his  share 
in  proportion  to  his  interest,  leaving  a  bal- 
ance which  was  met  by  Qeorge  Rains,  and 
the  recovery  of  which  is  sought  from  the 
defendants.  There  is  a  dispute  as  to  the 
amount  due  from  the  defendants  on  the 
ground  that  some  of  the  items  for  which 
Rains  claims  credit  were  not  properly 
chargeable  against  the  partnership.  The 
management  of  the  enterprise  was  left  to 
George  Rains,  Moore  kept  the  books  of  the 
company,  and  Sheets  worked  as  a  laborer 
in  the  mine.  The  business  was  financed  by 
Rains  and  Moore,  who  also  borrowed  money 
at  the  bank  upon  their  own  notes  when  the 
partnership  was  in  need  of  further  funds. 
The  other  members  contributed  neither  time 
nor  money  for  the  benefit  of  the  partner- 
ship, but  did  accept  profits  arising  from 
the  conduct  of  the  enterprise.  During  the 
continuance  of  the  business  dividends  in  the 
sum  of  $6,500  were  paid  to  the  partners. 

Among  the  items  disputed  by  the  defend- 
ants were  the  sum  of  $2,125  paid  out  as' 
salary  to  Rains  as  manager,  $510  paid  to 
Moore  as  bookkeeper,  and  $1,521  paid  to 
Sheets  in  wages  for  ordinary  labor.  While 
there  was  testimony  that  Rains  told  Weller 
that  he  would  charge  the  firm  $25  per  week 
for  his  services  as  manager,  the  referee 
found  that  what  was  said  did  not  amount 
to  an  express  agreement,  but  that  the  evi- 
dence did  show  an  implied  agreement  to 
pay  him  the  reasonable  value  of  his  services. 
Testimony  was  introduced  over  the  objection 
of  the  defendants  to  the  effect  that  there 
was  a  custom  among  miners  in  that  district 
that,  where  some  of  the  partners  in  a  proj- 
ect of  this  character  devote  their  time  and 
effort  to  the  conduct  of  the  business,  while 
others  take  no  part  in  it,  the  ones  perform- 
ing the  services  are  to  be  paid  therefor. 

Another  item  complained  of  was  the  ex- 
penditure of  $135.40  by  Rains  in  prospect- 
ing the  Ward  mine,  which  was  located  near 
the  Red  Lion.  After  the  Red  Lion  mill  was 
burned  and  was  not  rebuilt,  the  chance  to 
work  the  Ward  mine  was  offered  to  Rains. 
Thinking  that  he  might  thereby  make  a 
profit  for  the  partnership.  Rains  undertook 
to  operate  this  mine,  but  after  testing  it 
for  a  few  days  he  abandoned  the  scheme, 
seeing  that  it  would  not  pay.  Out  of  this 
venture  $46.54  was  realized,  making  a  net 
loss  of  $88.86. 

The  items  mentioned  were  all  held  by  the  i 
court  to  be  properly  chargeable  to  the  part- 
nership. 

The  principal  controversy  on  this  appeal 
arises  over  the  allowance  of  compensation 
L.R.A.1917F. 


to  the  partners  Rains,  Moore,  and  Sheets 
for  their  services  rendered  in  the  partner- 
ship business.  Defendant  contends  that 
these  partners  were  not  entitled  to  com- 
pensation from  other  members  of  the  firm, 
because  there  was  no  special  agreement  to 
that  effect.  The  general  rule  is  that;  in  the 
absence  of  ian  agreement^  a  partner  is  not 
entitled  to  compensation  for  his  services 
while  employed  in  the  partnership  business. 
If  there  is  no  agreement  to  the  contrary,  it 
is  the  duty  of  each  partner  to  contribute 
his  time,  skill,  and  ability  so  far  as  the 
same  is  reasonably  necessary  to  the  conduct 
of  the  business,  without  other  compensation 
than  a  share  of  the  profits.  Insley  v.  Shire, 
64  Kan.  793,  45  Am.  St.  Rep.  30S,  39  Pac. 
713;  Painter  v.  Hines,  86  Kan.  892,  122 
Pac.  1036.  This  rule  was  recognisced  by  the 
referee  and  the  trial  court;  but  it  was  held 
that  the  acts  and  the  conduct  of  the  part- 
ners and  the  circumstances  surrounding 
them  implied  an  agreement  that  compensa- 
tion was  to  be  paid.  In  his  well-reasoned 
opinion  the  referee  states  that  such  a  con- 
tract may  be  express  or  it  may  be  implied 
from  the  conduct  of  the  parties  and  the  cir- 
cumstances of  the  particular  partnership, 
and  he  found  that  'the  evidence  conclusive- 
ly shows  that  it  was  the  understlinding  be- 
tween all  the  partners  that  Mr.  Rains  was 
to  be  the  manager  of  the  Red  Lion  Mining 
Company;  .  .  .  that  he  wSs  to  be  the 
responsible  partner,  and  there  was  no  ex- 
pectation that  the  other  partners  would  de- 
vote their  time  to  the  business." 

Apart  from  this  consideration,  it  was 
found  from  the  evidence  that  there  was  a 
custom  or  usage  in  that  mining  district  to 
pa^r  for  the  services  of  the  managing  part- 
ner, and  tt  follows  that  such  usage  entered 
into  and  became  a  part  of  the  partnership 
agreement.  Defendant  appears  to  contend 
that  a  partner  is  not  entitled  to  compensa- 
tion for  services  reli^ered  unless  there  is  an 
express  agreement  to  that  effect,  and  there 
are  authorities  that  go  to  that  extent.  Note 
in  17  L.R.A.(N.S.)  384.  Parties  may  be  as 
firmly  bound  by  implied  contracts  as  by 
those  expressed  in  formal  language.  In 
some  cases  parties  arrive  at  agreements  by 
words,  either  oral  or  written;  and  in  other 
cases  they  arrive  at  an  agreement  by  acts 
and  conduct  showing  a  mutual  intentioB  to 
contract,  and  from  which  the  law  implies 
a  contract.    6  R.  G.  L.-  587. 

In  1  Addison  on  Contracts,  8th  ed.  p.  &4, 
it  is  said:  "The  intention  of  the  parties 
to  any  particular  transaction  may,  however, 
be  gathered  from  their  acts  and  deeds,  in 
connection  with  the  surrounding  circum- 
stances, as  well  as  from  their  words;  and 
the  law  therefore  implies,  from  the  silent 
language  of  men's  conduct  and  actions,  con* 
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tracte  and  promises  as  fofcible  and  binding 
as  those  that  are  made  by  express  words  or 
through  the  medium  of  written  memorials." 
A  case  closely  in  point  with  this  one  is 
Emerson  v.  Durand,  64  Wis.  Ill,  M  Am. 
Rep.  593,  24  N.  W.  129.  There  two  persons 
engaged  in  the  business  of  manufacturing 
linseed  oil,  but  they  made  no  express  agree- 
ment relating  to  the  management  and  con- 
trol of  the  business.  From  the  beginning 
Emerson  had  the  control  and  management 
of  the  business  in  every  detail.  He  superin- 
tended the  construction  of  the  mill  and  the 
purchasing  of  machinery,  and  also  superin- 
tended the  making  of  additions  and  improve- 
ments. During  the  ten  years  that  the  busi- 
ness was  conducted  Emerson  gave  his  entire 
time  and  attention  to  the  business,  while 
Durand  occasionally  visited  the  mill  and 
made  some  suggestions  as  to  the  work,  but 
was  occupying  a  responsible  position  in 
another  city  where  he  spent  most  of  his 
time.  The  labor  and  care  of  operating  the 
mill  were  performed  by  Emerson.  He  hired 
men  and  paid  them,  bought  flaxseed,  and 
looked  after  the  sale  of  the  products  of  the 
mill  as  well  as  the  finances  of  the  business. 
Tlie  rule  that  one  partner  cannot  ordinarily 
charge  another  partner  for  his  services  ren- 
dered in  the  partnership  business  unless 
there  is  an  agreement  to  that  effect  was 
duly  recognized,  but  the  court  stated  that 
'it  has  its  exceptions,  founded  in  wisdom 
and  experience.  Where  it  can  be  fairly  and 
justly  implied  from  the  course  of  dealing 
between  the  partners,  or  from  circumstances 
of  equivalent  force,  that  one  partner  is  to 
be  compensated  for  his  services,  his  claim 
will  be  sustained."     64  Wis.  118. 

Applying  that  doctrine  to  the  facts  of  the 
case,  the  court  remarked:  "WTien  these 
facts,  and  others  of  a  like  tendency,  are  con- 
sidered, they  afford,  to  our  minds,  sufficient 
ground  for  implying  a  contract  to  compen- 
sate the  plaintiff  for  his  services  in  the 
management  of  the  business.  It  is  imrea- 
sonable  to  suppose  the  parties  intended  or 
imderstood  that  the  plaintiff  would  give 
his  entire  time,  attention,  skill,  and  ability 
to  the  promotion  of  the  common  enterprise, 
while  Mr.  Durand,  working  for  an  insur- 
ance company  on  a  large  salary,  should 
really  contribute  neither  time  nor  attention 
nor  labor,  and  that  both  should  stand  upon 
the  same  ground  as  to  profits,  and  the  plain- 
tiff be  paid  nothing  for  his  services.  But, 
without  dwelling  longer  upon  the  evidence 
bearing  upon  this  point,  we  conclude  by 
saying  that  a  contract  to  pay  for  services 
rendered  may  be  as  fairly  and  incontroverti- 
bly  established  by  the  acts  and  conduct  of 
the  parties,  in  connection  with  surrounding 
circumstances,  as  by  words.  Such  a  con- 
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tract,  we  think,  may  reasonably  be  implied 
in  this  case."    64  Wis.  120,  121. 

So,  here,  the  plaintiff  was  an  active  part- 
ner whp  organized  the  business  and  ad- 
vanced money  to  start  it.  He  was  made 
general  manager  and  gave  his  entire  time 
to  the  management  of  the  business.  During 
the  continuance  of  the  business  the  plaintiff 
performed  this  unusual  service,  while  the 
defendant  was  engaged,  in  another  line  of 
business  and  gave  no  time  to  the  partner- 
ship business.  There  was  testimony  of 
statements  by  defendant  that  he  had  left 
the  management  of  the  business  to  the  plain- 
tiff and  that  whatever  plaintiff  did  was 
satisfactory  to  him.  A  case  where  an  ac- 
tive and  managing  partner  devotes  his  whole 
time  and  attention  to  a  partnership  busi- 
ness at  the  instance  of  other  partners  who- 
are  attending  to  their  individual  business 
and  giving  no  time  or  attention  to  the  busi- 
ness of  the  firm  presents  unusual  conditions 
which  take  the  case  out  of  the  general  rule 
as  to  compensation,  and  warrants  the  im- 
plication of  an  agreement  to  pay  compensa- 
tion. Lewis  V.  Moffett,  11  111.  392;  Levi  v. 
Karrick,  13  Iowa,  344;  Morris  v.  Griffin^ 
83  Iowa,  327,  49  N.  W.  846;  Hoag  v.  Alder- 
man, 184  Mass.  217,  68  N.  E.  199;  Cramer 
V.  Bachmann,  68  Mo.  310;  Bradford  v.  Kim- 
berly,  3  Johns.  Ch.  431;  Caldwell  v.  Leiber> 
7  Paige,  483;  Mann  v.  Flanagan,  9  Or. 
425;  Hooker  v.  Williamson,  60  Tex.  524; 
Sheridan  v.  Healy,  15  Chicago  Leg.  News^ 
104;  note,  subhead,  "Implied  Contract,"  in 
17  L.R.A.(N.S.)  412.  The  same  is  true  a& 
to  Moore,  who  was  employed  by  the  mana- 
ger to  keep  the  books  of  the  firm,  and  cer- 
tainly there  can  be  no  doubt  of  the  right 
of  Sheets  to  payment  for  common  labor  per- 
formed by  him  in  and  about  the  mine  under 
an  agreement  with  the  manager. 

Complaint  is  made  of  the  introduction  of 
evidence  that  a  custom  or  usage  existed  in 
the  mining  district  to  the  effect  that  part- 
ners who  devote  their  time  to  managing  a 
mine  where  other  partners  do  not  give  the 
business  any  time  or  attention  are  given 
compensation  for  their  services.  The  ob- 
jections to  its  admission  were  that  it  was 
not  pleaded  and  was  not  rebuttal,  and 
further  that  it  was  not  shown  that  the  de- 
fendant had  knowledge  of  the  same.  In  the 
matter  of  pleading  the  plaintiffs  asked  for 
an  accounting  of  the  partnership,  and  the 
answer  of  the  defendant  was  in  effect  a 
general  denial  in  which  no  particular  item 
of  the  account  was  challenged.  If  defendant 
had  answered  that  there  was  no  liability 
for  services  because  of  the  absence  of  an 
agreement,  the  plaintiffs  could  have  set  up 
the  prevailing  custom  which  entered  into 
the  partnership  arrangement.  As  the  plead- 
ings stood,  the  plaintiffs  were  entitled  to 
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show  the  existence  of  a  custos^.  Tbe  cus- 
tom inustj  of  course,  be  general  and  uni- 
form, and  cannot  be  received  in  evidence  if 
it  16  contrary  to  law  or  to  reason.  Smythe 
V.  Parsons,  37  Kan.  79,  14  Pac.  444;  Clark 
V.  AUaman,  71  Kan.  206,  70  L.It.A.  ^71,  80 
Pae.  571.  Nor  is  it  admissible  where  it  ap- 
pears that  the  parties  did  not  contract  with 
reference  to  the  custom.  Lewis  v.  Metcali, 
53  Kan.  219,  36  Pac.  346.  Here  the  custom 
or  usage  appears  to  have  been  general,  uni- 
form, and  vycll  known  in  the  district  in 
which  all  the  parties  resided.  As  said  in 
Smythe  v.  Parsons,  supra:  "Parties  are 
always  presumed  to  contract  with  reference 
to  a  uniform  and  well-settled  custom  or 
usage  pertaining  to  the  matters  concerning 
which  they  make  the  contract,  where  su^ 
custom  or  usage  is  not  in  opposition  to  well- 
settled  principles  of  law,  nor  unreasonable." 
37  Kan.  82. 

The  custom  being  general  and  well  set^ 
tied,  the  defendant  is  presumed  to  have 
known  of  it  and  to  have  contracted  :with 
reference  to  it.  It  is  not  opposed  to  law, 
and  it  cannot  be  said  to  be  unreasonable* 
It  appears  to  accord  with  other  testimony 
in  the  case;  that  is,  the  facts  and  circum- 
stances were  such  as  to  show  a  mutual  in- 
tention to  pay  for  the  exceptional  services 
of  the  plain tiflfs.  The  result  must  have  been 
the  same  without  proof  of  the  custom*  as 
an  agreement  to  pay  for  the  services  would 
be  implied  by  law  from  the  acts  and  con- 
duct of  the  parties.  The  usage  appears  to 
accord  with  the  common  understanding. 

Nor  is  there  anything  substantial  in  the 
objection  that  it  was  not  proper  rebuttal 
evidence.     The  order  in  w^hich  proof  is  re- 


ceived is  largely  with]|i  tke  dis^jnetH^  ffi 
the  trial  court,  and  it  ia  not  regarded  as  a 
matter  of  much  consequence,  especially 
where,  a3  here,  the  ease  waa  tried  without 
a  jujy.  McBride  v.  Steinweden,  72 .  Kan. 
508,  83  Pac  822;  State  Bank  v.  Brech^seo, 
98  Kan.  193,  157  Pac.  259. 

Complaint  is  m^ide  of  the  action  of  the 
manager  in  borrowing  money  instead  o| 
making  assessments  on  the  partners,  and 
this  question  was  raised  by  an  objection 
to  the  evidence.  Where  the  managing  part- 
ner acts  in  good  laith,  he  has  the  right  to 
borrow  money  reasonably  necessary  to  c^rry 
on  the  business  of  the  firm  instead  of  re- 
sorting to  an  assessment  on  the  partners* 
Nothing  appears  to  show  bad  faith  in  the 
action  that  was  taken. 

Objection  is  also  made  to  the  allowance  of 
the  item  of  $88.86,  the  loss  resulting  from 
the  operation  of  the  Ward  property  for  a 
few  days.  This  was  likewise  within  the 
scope  of  the  powers  intrusted  to  the  mana^ 
ger.  After  the  Red  Lion  niill  was  biurned 
and  the  proprietor  would  not  rebuild  it,  at- 
tention was  turned  to  the  Ward  property, 
on  which  there  was  a  mill,  but  a  test  of  a 
few  days  demonstrated  that  it  could  not  be 
profitably  operated,  and  the  business  was 
suspended.  The  good  faith  of  the  transac- 
tion can  hardly  be  questioned. 

There  was  evidence  to  sustain  the  special 
findings  of  the  referee,  and  no  material  er- 
ror is  found  in  the  record. 

Judgment  affirmed. 

All  the  Justices  conear. 
Petition  for  rehearing  denied. 


Annotation — 


of  partn^  to  compensation  for  services  rendered  to 
the  partneriUp. 


Earlier  cases  considering  the  question 
nnder  annotation  will  be  found  in  the 
note  to  Williams  v.  Pederson,  17  L.R.A. 
(N.S.)  385. 

The  general  rule,  shown  in  the  earlier 
note,  that  in  the  absence  of  a  contract 
express  or  implied  a  partner  is  not  en- 
titled to  compensation  for  services  ren- 
dered  by  him  to  the  copartnership,  has 
been  adhered  to  in  the  following  later 
cases,  and  other  cases  subsequently  cited 
in  the  note:  Peck  v.  Alexander  (1907) 
40  Oola.  392,  91  Pac.  38;  Bishop  v. 
Pendley  (1912)  138  Oft.  738,  76  S.  E.  G&] 
Talbert  ▼.  Hamlin  (1910)  86  8.  0, 523,  68 
S.  E.  764;  Gay  v.  Householder  (1912)  71 
W.  Va.  277,  76  8.  E.  450,  Ann.  Cas. 
1914C,  297;  Kyle  v.  Chriflftn  (1«16)   76 

W,  Va.  214,  85  S.  E.  669, 
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'  ITneqnal  aerriees  —  In  general. 

Supplementing  note  in  17  L.R.A.(N.S.) 
p.  391. 

The  mere  fact  that  one  member  of  a 
law  firm  does  more  of  the  partnership 
work  than  the  other,  or  that  his  labors 
are  of  a  more  valuable  or  profitable  char- 
acter, is  not  a  sufficient  ground  upoB 
which  to  base  a  demand  for  extra  com- 
pensation. Roth  V.  Boies  (1908)  139 
lowa^  253,  115  N.  W.  930.  See  further 
as  to  law  partnerships,  subs^qnent  head- 
ings in  this<  note  and  the  eiiiiier  note, 
"Law  partnerships."  j 

That  a  number  of  a  firm  retidetred  ex- 
ceptiottal  tfei^rioes  in  seUing  coal  does  not 
entitle  hun  to  oompensation  in  the  ab* 
aanee  x>f  mn  ain^eiiftent  thenefor.  Booths 
VI.   Sammh   Coal   Mol   Co.   (1913)    72 
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Wash.  679,  131  Pac.  252,  repeatin|r  with 
approval  the  statement  in  22  Am.  a  £ng. 
Enc.  Law,  121,  that  a  partner  is  not  en- 
titled to  compensation  because  he  is 
more  active  in  the  business  or  performs 
greater  or  more  valuable  services  than 
his  copartner. 

Nor,  in  the  absence  of  agreement,  may 
a  partner  recover  extra  compensation  for 
marketing  the  products  of  the  firm. 
Sandberg  v.  Scougale  (1913)  75  Wash. 
313,  134  Pac.  1051  (logging  enterprise), 
f  And  in  Blair  v.  Fraley  (1916)  172  Ky. 
670,  189  S.  W.  886,  it  was  held  that,  as 
the  evidence  of  an  alleged  agreement 
that  one  partner  in  land  transactions 
should  have  extra  compensation  for  his 
services  was  not  very  satisfactory,  extra 
compensation  should  not  have  been  al- 
lowed, although  it  did  appear  that  he 
rendered  more  services  in  connection 
with  the  land  than  the  other  partner. 
The  court  adhered  to  the  rule  that  a 
partner  is  not  entitled  to  anything  ex- 
tra for  any  inequality  of  services  ren- 
dered by  him  as  compared  with  those 
rendered  by  his  copartner,  in  the  ab- 
sence of  clear  and  convincing  evidence 
of  a  contract. 


—  namaslas  or  aotlTe  partaer. 

Supplementing  note  in  17  L.B.A.(N.6.) 
394, 

See  also  infra^  ^'Contractual  ri^t  to 
compensation/' 

A  managing  partner  is  not,  in  the  ab- 
sence of  any  agreement,  entitled  to  extra 
compensation  for  his  services.  Merriam 
V.  Kenderdine  Realty  Co.  (1915)  —  Out. 
— ,  25  D.  L.  R.  369. 

Compentatioa    becwvfle    of    partner's 
misooiidiiot. 

Supplementing  note  in  17  L.R.A.(N.S.) 
395. 

Where  the  partnership  contract  pro- 
vides that  each  partner  shall  put  in  his 
entire  time  and  energy  in  running  and 
handling  the  same,  and  one  of  the  par- 
ties fails  and  neglects  to  comply  with 
his  contract,  he  should  be  charged  with 
the  services  of  the  other  partner  during 
the  time  he  so  neglects  the  business. 
Valentin  v.  Sarrett  (1913)  25  Idaho, 
517,  138  Pac.  834. 


Liqvidatiiis  partiur's  rl^lit  to 
peasatioift* 

Supplemjenting  note  in  17  L.R.A.(N.S.) 
396. 

A  member  of  a  partnership  dissolved 
by  a  decree  of  ooini:,  who  held  real  es- 
tate in  trust  for  the  firm,  is  not  entitled 
to  e<NSipeiiaation  out  of  the  firm's  assets, 

for  managing)  controlling^  and  selling  it 
L.R.A.1917F. 


after  the  dissolution, — especially  where 
parties  not  members  of  the  firm  were  in- 
terested in  the  trust  property.  Ruggles 
V.  Buckley  (1910)  27  L.R.A.(N.S.)  541, 
99  C.  C.  A.  773,  175  Pad.  57,  20  Ann. 
Cas.  1057,  rehearing  denied  in  (1910)  101 
C.  C.  A.  547,  177  Fed.  395. 

So  a  partner  who,  upon  the  sale  of  the 
firm's  business,  voluntarily  takes  upon 
himself  the  duty  of  liquidation,  the  firm 
not  having  been  dissolved,  is  not  entitled 
to  extra  compensation  for  his  services, 
in  the  absence  of  an  express  agreement, 
even  though  the  services  may  have  been 
more  onerous  because  of  the  litigation 
which  arose  in  the  collection  of  outstand- 
ing debts.  Wiggins  v.  Brand  (1909)  202 
Mass.  141,  88  N.  E.  840. 

Nor  did  his  partner's  request  that  he 
close  the  accounts  and  attend  to  the  law- 
suits subject  him  to  any  greater  burden 
than  he  had  assumed  already  voluntarily, 
or  take  the  case  out  of  the  usual  rule. 
Ibid. 

And  the  fact  that  the  receiver  of  a 
partnership  employs  one  of  the  partners 
at  a  salary  to  assist  in  winding  up  the 
affairs  of  the  partnership  does  not  en- 
title the  other  partner,  who  held  real 
estate  in  trust  for  the  firm,  to  compensa- 
tion for  caring  for  and  selling  the  trust 
property  after  dissolution  of  the  partner- 
ship. Ruggles  V.  Buckley  (Fed.)  supra. 
It  was  insisted  that  payment  of  com- 
pensation to  the  partner  as  trustee  was 
justifiable  because  the  receiver  who  had 
in  charge  all  the  business  of  the  firm  ex- 
cept the  trust  lands  employed  the  other 
partner  at  a  good  salary  to  assist  him 
in  that  work,  and  hence  it  should  follow 
that,  since  such  partner  received  this 
compensation,  the  other  partner  should 
be  paid  for  his  work  as  trustee  in  con- 
nection with  the  trust  land  business. 
The  court,  in  stating  that  there  was  no 
force  in  this  insistence,  said  that  the 
result  to  such  partner  was  the  same 
whether  the  receiver  employed  the  other 
partner  or  someone  else,  and  further- 
more such  partner  rendered  the  services 
under  an  express  agreement  for  compen- 
sation, while  the  other  partner  rendered 
his  services  as  trustee  without  any  such 
agreement,  and  without  any  expectation 
on  the  part  of  the  persons  in  interest  to 
allow  him  compensation. 

Ah  agreement  which  provides  that  a 
partner  shall  receive  a  fixed  compensa- 
tion for  attending  to  the  business  of  a 
firm  engaged  in  active  business  is  ter- 
minated by  the  dissolution  of  the  firm, 
and  precludes  sneh  partner,  as  liquidat- 
ing partner,  from  receiving  any  oorapen- 
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satiooa  onder  such  agreement.    Murphy 
V.  Marvel  (1912)  49  Pa.  Super.  Ct.  576. 

•^la^r  partnership. 

Supplementing  note  in  17  L.R.A.(N.S.) 
398. 

But  in  Roth  v.  Boies  (1908)  139  Iowa, 
253, 115  N,  W.  930,  the  court,  while  con- 
ceding the  general  rule  that,  upon  the 
dissolution  of  a  partnership,  each  mem- 
ber is  under  the  obligation  to  perform 
what  work  may  be. necessary  for  closing 
out  the  business  without  extra  compensa- 
tion, held  that  in  the  case  of  the  dis- 
solution of  a  law  partnership,  where  the 
work  of  winding  up  the  firm  business  is 
cast  on  one  of  the  partners,  an  exception 
to  the  rule  is  proper,  and  such  partner 
should  be  allowed  extra  compensation. 

Surviving    partner's    right    to    eom* 
peneation. 

Supplementing  note  in  17  L.R.A.(N.S.) 
399. 

A  surviving  partner  is  not  entitled  to 
any  compensation  for  his  services  in  li- 
quidating the  partnership  affairs.  Liv- 
ing ton  V.  Livingston  (1912)  26  Ont.  L. 
Rep.  246,  4  D.  L.  R.  345,  affirmed  in 

(1914)  20  D.  L.  R.  960,  appeal  dismissed 
in  (1916)  26  D.  L.  R.  (Eng.)  140. 

So  a  partner  who,  upon  the  death  of 
one  of  the  members  of  the  firm  and  upon 
the  other  becoming  insane,  elects  not  to 
wind  up  the  affairs  of  the  partnership 
and  dissolve  it,  as  he  would  have  a 
right  to  do  under  the  law,  but  chooses 
rather  to  continue  its  operation,  will 
not  be  heard  to  say  that  the  terms  upon 
which  he  entered  the  partnership  were 
not  sufficiently  favorable  to  him,  and 
that  he  should  have  a  compensation  not 
originally   agreed   upon.     Cole   v.   Cole 

(1915)  119  Ark.  48, 177  S.  W.  915. 
And  a  surviving  partner  who  con- 
tinues business  under  a  court  order,  on 
the  representation  that  it  will  be  neces- 
sary and  beneficial,  is  not  entitled  to 
extra  compensation  where  such  contin- 
uance is  against  the  consent  of  both  the 
widow  and  a  personal  representative  of 
the  deceased  partner,  and  no  benefit  or 
profit  results,  and  especially  where  there 
is  a  long  and  unreasonable  delay  in  mak- 
ing a  final  settlement.  Harrah  v.  Dyer 
(1913)  180  Ind.  229,  102  N.  E.  14,  Ann. 
Cas.  1916B,  868.- 

But  a  surviving  partner  of  a  firm  of 
contractors  and  builders,  who  continued 
the  business  for  the  purpose  of  complet- 
ing a  contract,  was  held  in  Whittaker  v. 
Jordan  (1908)  104  Me.  516,  72  Atl.  682, 
to  be  entitled  on  the  accounting  to  deduct 
from  the  profits  of  such  a  job  so  much  of 
L.R.A.1917F.  37 


them  as  might  fairly  be  attributable  to 
his  skill  and  services. 

And  it  has  been  held  that  surviving 
partners  would  be  entitled  to  compensa- 
tion where,  pending  liquidation,  it  was 
necessary  to  continue  the  business  in 
order  to  avoid  great  loss,  and  the  per- 
sonal representative  of  the  deceased 
partner  expected  the  business  to  be  con- 
tinued until  an  adjustment  could  be 
reached  or  the  business  could  be  ad- 
vantageously sold.  Peck  V.  Knapp 
(1912)  137  N.  Y.  Supp.  70. 

And  a  surviving  partner  is  entitled  to 
compensation  for  his  services  where,  in- 
stead of  liquidating  the  business,  he  con- 
tinues it  with  the  consent  of  the  heirs 
and  next  of  kin  of  the  deceased  partner 
for  his  and  their  benefit.  McGibbon  v. 
Tarbox  (1911)  144  App.  Div.  837,  129 
N.  Y.  Supp.  594,  affirmed  in  (1912)  205 
N.  Y.  271,  98  N.  E.  390. 

Allowance  by  the  surviving  partner 
to  a  corporation  organized  to  continue 
the  business  of  a  concern  dissolved  by 
death,  of  2  per  cent  for  collecting  ac- 
counts, was  held  in  Didlake  v.  Roden 
Grocery  Co.  (1909)  160  Ala.  484,  22 
L.Rji.(N.S.)  907,  49  So.  384,  18  Ann. 
Cas.  430,  not  to  be  so  unreasonable  that 
he  will  not  be  credited  with  such  amount 
in  accounting  with  the  representatives  of 
the  deceased  partner.  The  court  stated 
that,  while  it  is  true  that,  for  his  or- 
dinary services  in  winding  up  the  part- 
nership, a  surviving  partner  is  not 
entitled  to  any  compensation,  yet  he  is 
entitled  to  reimbursement  for  any  neces- 
sary expenses  incurred,  and  in  this  case 
it  would  have  been  entirely  proper  for 
the  surviving  partner  to  employ  a  col- 
lector to  collect  the  claims  whose  com- 
missions would  not  have  been  much  more 
than  the  2  per  cent,  and  the  results  of 
whose  services  would  have  been  possibly 
not  so  satisfactory  as  those  flowing  from 
the  arrangement  made  with  the  corpora- 
tion. 

^la^r  partnership. 

Supplementing  note  in  17  L.R.A.(N.S.) 
402. 

Also,  in  Jones  v.  Marshall  (1913)  24 
Idaho,  678,  135  Pac.  841,  the  court, 
while  conceding  the  general  rule  that  a 
surviving  partner  is  not  entitled  to  a 
salary  or  compensation  for  services  ren- 
dered in  settling  up  the  partnership  busi- 
ness, yet  held  that,  in  a  case  of  a  law 
partnership,  an  exception  should  be  made 
to  the  general  rule  to  the  extent  of  allow- 
ing reasonable  compensation  for  extra 
services  necessary  to  complete  and  carry 
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out  a  contraet  or  close  emplo3rment  al- 
ready undertaken. 

Contraotnal  right  to  oompensatioiL. 

Supplementing  note  in  17  L.R.A.(N.S.) 
409  et  seq. 

An  understanding  between  two  of 
three  partners,  the  third  partner  being 
insane,  that  one  of  them,  who  was  the 
only  one  active  in  the  business,  should 
have  a  salary  for  his  services,  constitut- 
ed an  amendment  of  the  original  articles 
of  copartnership,  and  so  would  not  be 
binding  upon  the  insane  partner.  Cole 
V.  Cole  (1915)  119  Ark.  48,  177  S.  W. 
915. 

But  the  court,  while  conceding  the 
general  rule  that,  in  the  absence  of  an 
agreement  to  that  effect,  a  managing 
owner  of  a  boat  would  not  be  entitled 
to  a  salary  as  such,  yet  held  in  Gonzalez 
V.  Smith  (1913)  66  Fla.  85,  62  So.  913, 
that  a  small  allowance,  which  was  more 
in  the  nature  of  an  operating  expense, 
it  being  largely  consumed  in  the  in- 
cidental office  expense  of  bookkeeping 
and  the  like,  was  authorized,  as  it  had 
been  uniformly  recognized  by  the  part- 
ners in  their  previous  dealings,  and  with- 
out o*bjection  had  been  included  in 
statements  rendered  to  the  other  part- 
ners from  time  to  time. 

So,  also,  in  Arthur  v.  McCallum 
(1917)  —  Mich.  — ,  162  N.  W.  118, 
while  conceding  the  general  rule,  the 
court  stated  that  it  did  not  follow  that 
the  court  is  precluded  from  taking  into 
consideration  all  the  surrounding  facts 
and  circumstances  of  the  case,  the 
course  of  dealings  between  partners, 
the  reasonableness  or  unreasonableness 
of  the  claim  made,  the  possibilities 
arising  out  of  the  conduct  of  the  busi- 
ness, in  determining  whether  an  agree- 
ment for  extra  compensation  existed. 
So,  where  it  was  shown  that,  at  the  be- 
ginning of  a  partnership,  when  one  of 
the  partners  devoted  his  entire  time, 
and  the  other  very  little  of  his  time,  to 
the  business,  there  was  an  agreement 
that  the  former  should  receive  compen- 
sation, but  that  later,  when  the  latter 
furnished  a  building,  heat,  and  light, 
and  devoted  more  of  his  time  to  the 
business,  such  compensation  by  agree- 
ment ceased,  it  was  held  that  such  sus- 
pension of  compensation  was  temporary 
only,  and  that  such  partner  was  entitled 

to  compensation  again  upon  the  firm's 
L.R.A.1917F. 


moving  into  a  rented  building  and  his 
partner  devoting  less  time  to  the  busi- 
ness. 

And  that  a  recovery  for  extra  com- 
pensation may  be  sustained  where  there 
are  circumstances  from  which  an  agree- 
ment therefor  may  be  fairly  implied 
was  the  decision  in  Mondamin  Bank  v. 
Burke  (1914)  165  Iowa,  711,  147  N. 
W.  148,  in  which  it  was  held  that  a  ver- 
dict finding  the  existence  of  such  an 
implied  contract  could  be  sustained 
where  one  partner  in  a  banking  house 
had  full  charge  of  the  partnership  busi- 
ness, attending  to  practically  all  its 
affairs,  while  the  other  partners  tacitly 
or  expressly  acquiesced  therein  and 
devoted  their  own  time  and  energy 
wholly  to  their  personal  affairs;  and 
especially  where  there  was,  in  addition, 
evidence  which  justified  a  jury  in  be- 
lieving that  the  partners  must  have 
understood  and  expected  that  such 
partner  should  have  reasonable  com- 
pensation. 

So,  also,  in  Maynard  v.  Maynard 
(1917)  —  Ga.  — ,  L.R.A.  — ,  -^,  93  S. 
£.  289,  where  the  partnership  was  com- 
posed of  father  and  son,  the  latter  giv- 
ing his  whole  time  to  the  business,  while 
the  father,  who  had  other  large  in- 
terests, gave  but  very  little  time  to  it, 
it  was  held  that  from  these,  and  other 
circumstances  in  evidence,  and  from 
their  course  of  dealing  with  each  other, 
the  inference  was  fairly  authorized  that 
there  was  ^n  implied  agreement  for 
extra  compensation. 

The  Burke  Case,  it  will  be  observed, 
fully  sustains  the  decision  in  Rains  v. 
Weiler,  ante,  571,  that  the  facts  pre- 
sented a  case  which  warranted  the  in- 
ference that  there  was  an  implied 
contract  that  the  active  managing  part- 
ner should  receive  extra  compensation 
for  his  services  as  such.  In  addition, 
it  is  to  be  noted  that  in  the  Rains  Case 
there  is  added  ground  for  making  an 
exception  to  the  general  rule  that  a 
managing  partner,  in  absence  of  agree- 
ment, is  not  entitled  to  extra  compensa- 
tion, in  that  there  was  evidence  of  a 
custom  or  usage  in  mining  districts  to 
pay  for  the  services  of  a  managing 
partner,  which  usage,  the  court  stated, 
necessarily  entered  into  and  became  a 
part  of  the  partnership  agreement. 

J«  £u  B. 
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BOB£KT  A.  ZEBOLD,  PUT.  in  £rr, 

V. 

HOMER  S.  HURST. 

'(—  Okla.  — ,  166  Pac.  99.) 

Bills  and  notes  ^  want  of  consideration 
—  defense. 

1.  A  promissory  note  must  be  supported 
by  a  valid  consideration ;  want  or  failure  of 
consideration  is  a  good  defense  in  an  action 
on  a  promissory  note  between  the  original 
or  immediate  parties. 

For  other  caseSy  see  Bills  and  Notes,  /.  o^  in 
Dig.  1-52  N.  8. 

Pleading  ^  action  on  note  —  denial  of 
consideration . 

2.  In  an  action  on  a  promissory  note, 
where  the  answer  contains  a  general  aver- 
ment, without  stating  further  facts,  that 
the  note  is  without  consideration,  such  an- 
swer is  good  against  demurrer. 

For  other  cases,  see  Pleading,  IIL  d,  ity  Dig, 
1-52  N,  8. 

Same  ^  demurrer. 

3.  Where  plaintiff,  payee,  brings  action  on 
a  promissory  note,  the  defendant,  maker, 
pleads  in  his  answer  as  a  defense  want  of 
consideration,  and  plaintiff  files  a  general 
demurrer  to  the  answer  of  defendant,  it  is 
error  for  the  trial  court  to  sustain  such  de- 
murrer. 

For  other  cases,  see  Pleading,  VII.  o,  in  Dig. 
1-52  y.  8. 

Same  —  good  in  part. 

4.  When  a  pleading  contains  more  than 
one  paragraph,  alleging  more  than  one  cause 
of  action  or  defense,  if  the  pleading  states 
one  cause  of  action  or  defense,  it  is  error 
for  the  court  to  sustain  a  general  demurrer 
to  such  pleading  as  an  entirety. 

For  other  cases,  see  Pleading,  VI J,  c,  in  Dig. 
1-52  N.  8, 

(June  6,  1917.) 

ERROR  to  the  District  Court  for  Haskell 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  certain 
promissory  note.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  Guy  A.  Curry,  for  plaintiff  in  error: 

Evidence  is  admissible  in  an  action  on  a 
promissory  note  to  show  that  there  was  no 
eonsideration  for  the  execution  and  delivery 
of  the  note. 

2  Enc.  Ev.  491;  17  Cyc.  661;  Waymack  v. 
Heilman,  26  Ark.  449;  Tinker  v.  Midland 
Valley  Mercantile  Co.  25  Okla.  160,  105 
Pac.  333. 

fieadnotes  by  Pbtob,  C. 

Xote.  —  As  to  sufficiency  of  general  aver- 
ment of  want  of  consideration,  see  annota- 
tion following  this  case,  post,  581. 
L.R.A.1917P. 


Messrs.  A.  li.  Beckett  and  H.  S.  Hurst 
for  defendant  in  error. 

Pryor,  C,  filed  the  following  opinion: 

On  the  29th  day  of  April,  1914,  the  de- 
fendant in  error,  hereinafter  designated 
plaintiff,  commenced  an  action  against  the 
plaintiff  in  error,  hereinafter  designated  de- 
fendant, on  a  certain  promissory  note  given 
plaintiff  by  the  defendant. 

To  the  amended  petition  of  plaintiff  the 
defendant  filed  an  answer  wherein  he  makes 
a  general  denial  of  the  allegations  of  plain- 
tiff's petition,  and  pleads:  First,  want  of 
consideration  for  said  note;  and,  second, 
pleads  or  attempts  to  plead  duress,  to  wit, 
that  said  note  was  executed  under  threats 
made  by  plaintiff  to  the  defendant  that  if 
the  defendant  did  not  sign  said  note  the 
plaintiff  would  start  an  action  against  the 
defendant  and  throw  his  abstract  business 
into  the  hands  of  a  receiver.  To  the  an-, 
swer  of  the  defendant  the  plaintiff  inter- 
posed a  general  demurrer,  to  wit,  that  the 
answer  of  the  defendant  does  not  state  facts 
sufficient  to  constitute  a  defense  to  the 
plaintiff's  cause  of  action. 

On  the  20th  day  of  December,  1915,  a  reg- 
ular term  day  of  said  court,  the  cause  came 
on  for  hearing  on  said  demurrer.  The  court 
sustained  the  same,  and,  upon  the  defend- 
ant's electing  to  stand  on  his  answer,  ren- 
dered judgment  for  the  plaintiff,  from  which 
aetion  of  the  court  the  defendant  prose- 
cutes hie  appeal  to  this  court. 

The  defendant  assigns  as  error  of  the  court 
below  the  sustaining  of  the  demurrer  of  the 
plaintiff  to  his  answer  and  the  rendering  of 
judgment  after  the  defendant  elected  to 
stand  on  his  answer.  The  only  question 
presented  to  this  court  is  whether  or  not 
the  court  below  erred  in  sustaining  the  said 
demurrer.  Whether  or  not  the  court  be- 
low committed  error  in  sustaining  the  de- 
murrer of  the  plaintiff  to  the  defendant's 
answer  depends  on  whether  or  not  the  an- 
swer of  the  defendant  stated  a  defense  to 
the  plaintiff's  cause  of  action. 

In  the  second  paragraph  of  defendant's 
answer  he  pleads  that  the  promissory  note 
sued  upon  was  without  consideration.  It 
is  an  elementary  principle  of  law  that  a 
promissory  note  must  be  supported  by  a 
consideration,  and  a  plea  of  want  or  failure 
of  consideration  is  a  valid  defense  between 
the  original  or  immediate  parties.  Story, 
Promissory  Notes,  7th  ed.  §§  181-183  and 
187;  Norton,  Bills  A  Notes,  2d  ed.  262;  7 
Cyc.  690;  8  Cyc.  31;  Hagan  ▼.  Bigler,  6 
Okla.  575,  49  Pac.  1011.  It  is  well  settled 
by  these  authorities  that  a  wcmt  or  failure 
of  consideration  is  a  good  defense  in  an  ao* 
tion  on  a  promissory  note  between  the  orig- 
inal  or  immediate  parties.     Of  course,   a 
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different  rule  obtains  where  the  rights  of  a 
bona  fide  purchaser  or  holder  in  due  course 
for  consideration  and  without  notice  are 
involved. 

The  next  question  that  presents  itsell  to 
the  court  is  whether  or  not  the  answer  of 
the  defendant  sufficiently  pleads  want  of 
consideration.  The  answer  contains  only  a 
general  averment  that  the  note  was  made 
without  consideration.  In  determining  this 
question  there  are  no  Oklahoma  decisions 
that  render  any  assistance.  This  identical 
question  was  before  the  court  of  Kansas  in 
the  case  of  Miller  v.  Brumbaugh,  7  Kan. 
343,  and  the  court  heldi  "Under  an  answer 
in  a  suit  on  a  promissory  note  which  alleges 
in  general  terms  that  the  note  waa  given 
without  any  consideration  whatever,  the  de- 
fendant may  offer  testimony  going  to  show 
a  want  of  consideration,  and  the  plaintiff 
may  prove  any  consideration.'* 

The  allegation  in  the  answer  In  the  above 
case  was:  '*Tlie  said  promissory  note  in 
said  petition  mentioned  was  given  by  de- 
fendant to  said  plaintiff  without  any  con- 
sideration whatever  therefor." 

In  the  opinion  Justice  Brewer  uses  the 
following  language:  'The  answer  denies 
that  value  was  received;  an  affirmation  that 
it  was  without  value  is  equivalent  to  a 
denial  that  it  was  with  consideration.  This 
affirmance  and  denial  make  an  issue.  It  is 
complete.  Whether  plaintiff  could  by  mo- 
tion have  compelled  defendant  to  set  out 
the  circumstances  under  which  the  note  was 
given,  the  facts  upon  which  he  bases  his 
averment  that  the  note  was  given  without 
consideration,  it  is  useless  to  inquire.  The 
parties  were  satisfied  with  the  issues  as 
made.  They  went  to  trial  upon  them.  Un- 
der that  general  averment  the  defendant 
could  offer  any  fact  which  tended  to  prove 
that  the  note  was  given  without  considera- 
tion, and  the  plaintiff,  on  the  other  hand, 
could  show  any  consideration.  Chamberlain 
V.  Painesville  &  H.  R.  Co.  15  Ohio  St.  225; 
Wheeler  v.  Billings,  38  N,  Y.  263." 

The  supreme  court  of  Indiana,  in  passing 
on  the  identical  question,  holds  that  a  gen- 
eral averment  of  want  of  consideration  is 
sufficient.  Webster  v.  Parker,  7  Ind.  185; 
Fisher  v.  Fisher,  113  Ind.  474,  15  N.  E.  832; 
Moore  v.  Boyd,  95  Ind.  134;  Osborne  v. 
Hanlin,  158  Ind.  325,  63  N.  £.  572.  In  the 
cases  of  Fisher  v.  Fisher  and  Moore  v.  Boyd, 
supra,  the  allegations  in  the  answers  were 
that  the  note  **was  given  without  any  con- 
sideration therefor,"  and  the  court  held 
them  sufficient. 

The  supreme  court  of  Illinois  has  consist- 
ently held  that  a  general  averment  is  a  good 
plea  in  an  answer  of  want  of  consideration. 
Taft  v.  Myersoough,  92  IlL  App.  560. 

Bates  on  JPlcading  A  Practice,  voL  2,  p. 
L.R,A.19]7F. 


1289,  in  regard  to  pleading  want  of  con- 
sideration, lays  down  the  rule  as  follows: 
"The  mere  general  averment  of  want  of  con- 
sideration, without  stating  the  facts,  is  suffi- 
cient (except  for  cases  of  failure  of  con- 
sideration. ) " 

An  examination  of  the  decisions  of  various 
state  courts  discloses  that  ^  majority  of  the 
states,  and  a  greater  majority  of  the  Code 
states,  hold  that  a  general  averment  is  suffi- 
cient in  pleading  want  of  consideration, 
without  alleging  or  stating  the  facts.  An 
examination  of  the  authorities  will  disclose, 
while  there  is  some  conflict  on  this  question, 
that  the  conflict  is  more  apparent  than  real. 

The  cases  cited  by  digests  and  text-writers 
in  support  of  the  contrary  rule  upon  a  close 
examination  show  that  the  question  decided 
was  more  often  the  question  of  the  failure 
of  consideration,  and  are  very  often  cited 
in  support  of  the  proposition  that  want  of 
consideration  must  be  pleaded.  There  is 
quite  a  distinction  between  want  of  conHid- 
eration  and  failure  of  consideration.  Want 
of  consideration  would  often  involve  the 
single  fact  that  nothing  passed  from  the 
promisee  or  anyone  else  to  the  promisor  for 
the  promise,  while  more  frequently,  from 
its  very  nature,  failure  of  consideration 
would  involve  a  chain  or  combination  of 
facts  and  circumstances,  the  facts  and  cir- 
cumstances to  be  stated  in  pleading  failure 
of  consideration.  When  the  simple  fact  of 
want  of  consideration  has  been  presented 
to  the  court  alone,  and  not  coupled  with 
allegations  of  failure  of  consideration  or 
fraud  or  duress,  the  courts  have  by  a  great 
majority  held  that  a  general  averment  of 
want  of  consideration  is  sufficient  and  is 
good  when  assailed  by  demurrer. 

The  rule  under  our  Code  is  that  the  an- 
swer should  state  the  defense  in  ordinary 
concise  language.  If  there  is  nothing  in- 
volved except  the  simple  fact  that  no  con- 
sideration passes  from  the  promisee  to  the 
promisor,  it  certainly  seems  that  the  ex- 
pression used  in  this  answer  and  in  the 
cases  cited,  to  wit,  that  the  note  was  given 
without  any  consideration,  is  as  plain  and 
complete  as  one  could  make  it.  There  is 
nothing  else  to  be  said.  Express  it  in  as 
many  sentences  and  in  as  many  forms  as 
the  mind  can  conceive,  it  conveys  but  one 
idea  to  the  understanding;  that  is,  that  the 
defendant  received  nothing  from  the  plain- 
tiff in  exchange  for  the  note.  It  may  seem 
brief  and  insignificant,  yet  it  is  a  complete 
bar  to  the  plaintiff's  recovery.  The  defend- 
ant  in  his  second  paragraph  pleads  a  good 
defense  to  the  plaintiff's  cause  of  action. 

The  defendant  in  the  third  paragraph 
of  his  answer,  without  stating  anything  in- 
consistent with  the  second  paragraph  there- 
of,  attempts   to   allege   duress.     The   only 
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threats  complained  of  are  threats  of  tke 
plaintiff  to  sue  tlie  defendant  and  put  his 
abstract  business  in  the  hands  of  a  receiver. 
The  acts  complained  of  in  the  answer  are 
not  sufficient  to  constitute  duress.  One  par- 
ty's threatening  to  bring  a  civil  action 
against  another,  or  threatening  another 
with  civil  process,  does  not  constitute  duress. 
Fisher  v.  Bishop,  36  Hun,  112;  Morse  v. 
Woodworth,  156  Mass.  233,  27  N.  E.  1010, 
2^  N.  E.  626;  Buck  v.  Axt,  85  Ind,  512; 
Snyder  v.  Braden,  58  Ind.  145;  New  Orleans 
dt  N.  £.  K.  Co.  V.  Louisiana  Constr.  &  Im- 
prove. Co.  109  La.  13,  94  Am.  St.  Rep. 
396,  33  Sa  61;  Atkinson  v.  Allen,  17  C.  G. 
A.  670,  36  U.  S.  App.  255,  71  Fed.  68; 
F.  B.  Collins  Invest.  Co.  v.  Easley,  44  Okla. 
429,  144  Pac  1072.  Therefore  the  third 
paragraph  of  the  defendant's  answer  fails 
to  state  a  defense.  Thus  we  have  an  an- 
swer containing  two  paragraphs,  one  which 
states  a  defense,  and  one  which  does  not. 
The  question,  then,  ariseB  as  to  what  action 
the  lower  courts  should  have  taken  on  a 
general  demurrer  filed  to  said  answer.  This 
question  has  been  directly  settled  by  ours 
and  the  Kansas  courts. 


If  the  phiintiff  pleads  more  than  one  cause 
of  action,  and  the  petition  is  sufficient  as  to 
any  one  of  them,  or  defendant  pleads  more 
than  one  defense,  and  the  answer  is  sufficient 
to  any  one  of  them,  the  pleading  is  good  as 
against  a  general  demurrer  directed  against 
the  entire  pleading,  and  it  is  error  for  the 
trial  court  to  sustain  such  demurrer.  Munn 
v.  Taulman,  1  Kan.  254,  81  Am.  Dec.  508;' 
Hurst  V.  Sawyer,  2  Okla.  470,  37  Pac.  817; 
Stiles  V.  Guthrie,  3  Okla.  26,  41  Pac.  383. 

We  therefore  hold  that  the  lower  court 
erred  in  sustaining  *the  demurrer  of  the 
plaintiff  to  the  answer  of  the  defendant,  and 
it  necessarily  follows  that  it  erred  in  render- 
ing judgment  when  the  defendant  announced 
his  intention  to  stand  on  his  answer. 

Therefore  this  cause  should  be  reversed 
and  remanded,  with  instructiona  to  the  low- 
er court  to  overrule  the  demurrer  of  plain- 
tiff to  the  defendant's  answer,  and  set  aside 
the  judgment  rendered  in  said  cause,  and 
grant  the  defendant  a  new  triaL 

Per  Curiam: 

Adopted  in  whole. 


Annotation — Sufficiency  of  general  aTerment  of  ¥rant  of  condderation. 


On  pleading  failure  of  consideration 
as  a  defense  to  aetion  on  a  purchase- 
price  note,  see  note  in  39  L.R.A.(N.S.) 
949. 

As  stated  in  Zebold  v.  Hurst,  ante, 
579,  an  examination  of  the  decisions  of 
the  various  state  courts  discloses  that 
a  majority  of  the  states,  and  a  greater 
majority  of  the  Code  states,  hold  that 
a  general  averment  is  sufficient  in  plead- 
ing want  of  consideration,  without 
alleging  or  stating  the  facts.  It  is  to  be 
observed,  however,  that  even  in  juris- 
dictions which  adhere  to  the  general 
rule,  its  effect  may  be  defeated  in  a  par- 
ticular case  by  a  qualification  of  the 
general  averment. 

Ala. — Thus,  in  Alabama  a  general 
averment  has  been  generally  held  suffi- 
cient. Armstrong  v.  Walker  (1917)  — 
Ala.  — ,  76  So.  280 ;  Ragsdale  v.  Gresham 
(1904)  141  Ala.  308,  37  So.  367;  Milligan 
V.  Pollard  (1896)  112  Ala.  466,  20  So. 
620;  Kolsky  v.  Enslen  (1894)  103  Ala. 
97,  15  So.  558;  Giles  v.  Williams  (1842) 
3  Ala.  316,  37  Am.  Dec.  692;  Weinstein 
Bros.  V.  Citizens'  Bank  (1915)  13  Ala. 
App.  562,  69  So.  972;  Cochran  v.  Burd- 
ick  Bros.  (1912)  7  Ala.  App.  274,  61  So. 
29. 

But  there  are  a  few  cases  to  the  con-' 

trary. 

In  Darbv  v.  Bemey  Nat.  Bank  (1892) 
L.R.A.1917F. 


97  Ala.  643,  11  So.  881,  it  was  held  that 
the  defendant's  general  plea  of  want  of 
consideration  was  bad,  in  that  it  failed 
to  aver  the  facts  upon  which  reliance 
was  had  to  defeat  the  action.  Cases  of 
a  failure  of  consideration,  which  is  a 
different  defense  and  universally  held 
to  require  specific  statement,  were  given 
as  authority  for  this  proposition. 

In  McAfee  v.  Glen  Mary  Coal  &  Coke 
Co.  (1893)  97  Ala.  709,  11  So.  881,  a 
plea  by  the  defendant,  who,  with  others 
not  sued,  made  the  note  sued  upon,  that 
there  was  no  consideration  to  him  for 
the  note,  was  held  bad  upon  the  ground 
that  it  failed  to  negative  consideration 
moving  to  the  defendant's  comakers  of 
the  note,  which,  of  course,  would  support 
his  obligation,  though  he  personally  re- 
ceived nothing.  This  statement  of  the 
case  is  itself  sufficient  to  distinguish  this 
case  from  those  upholding  a  general 
averment  of  want  of  consideration. 

The  two  preceding  eases  were  referred 
to  in  Kolsky  v.  Enslen  (1894)  103  Ala. 
97,  16  So.  568,  as  not  opposed  to  the 
general  rule,  the  court  stating  that  the 
pleas  in  those  cases  were  apparently  in- 
tended, and  were  so  deemed  by  the  court, 
as  "pleas  in  short  by  consent,"  the  con- 
sent not  having  been  obtained. 

In  Chandler  v.  Riddle  (1898)  119  Ala. 
607,  24  So.   498,  where  the  defendant 
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sureties,  on  appeal  in  an  action  for  the 
breach  of 'an  official  bond,  assigned  as 
error  the  rulings  of  the  trial  court  in 
striking  from  the  file  some  of  their  pleas, 
the  appellate  court  said  as  to  a  plea  so 
stricken  out,  alleging  that  there  was  no 
consideration  for  the  execution  of  the 
bond,  that  it  was  indefinite  and  defect- 
ive, and  they  would  not  consider  it. 

And  in  Mertins  v.  Hubbell  Pub.  Co. 
(1914)  190  Ala.  311,  67  So.  275,  a  de- 
murrer to  a  plea  that  the  contract  sued 
upon  was  void  for  want  of  consideration 
was  held  properly  sustained,  where  the 
complaint  contained  two  of  the  common 
counts  based  upon  express  or  implied 
promises  to  pay  money  in  consideration 
of  a  precedent  and  existing  debt,  and 
the  other  counts  showed  a  case  of  mutual 
promises.  The  court  stated  as  the  reason 
for  this  holding  that  if  by  this  plea  the 
defendant  sought  to  open  the  way  for 
proof  that  the  contract  was  forbidden  by 
statute,  or  unenforceable  because  pro- 
cured by  fraud,  it^  should  have  alleged 
the  facts  upon  which  it  relied;  and  if 
the  plea  was  intended  to  answer  the 
common  counts,  it  did  no  more  than 
deny  plaintiff's  cause  of  action,  which 
was  elsewhere  in  the  answer  done  in 
proper  form.  But  the  court  further 
said  that  as  a  statement  of  the  defense 
that  the  defendant's  promise  was 
wholly  without  consideration  in  that 
the  plaintiff  had  given  or  promised 
nothing  at  all,  the  plea  in  question 
might  have  been  sufficient  under  the 
authority  of  Milligan  v.  Pollard  (1896) 
112  Ala.  465,  20  So.  620. 

Ark. — In  Arkansas  it  is  held  without 
dissent  that  a  plea  that  the  instrument 
sued  on  was  without  consideration  is 
good.  Dickerson  v.  Hamby  (1910)  96 
Ark.  163,  131  S.  W.  674;  Taylor  v. 
Purcell  (1895)  60  Ark.  606,  31  S.  W. 
567;  Catlin  v.  Home  <1879)  34  Ark. 
169;  Cheney  v.  Higginbotham  (1848) 
10  Ark.  273;  Dickson  v.  Burk  (1846) 
6  Ark.  412,  44  Am.  Dec.  521. 

Cal.— In  Gushee  v.  Leavitt  (1855)  5 
Cal.  160,  63  Am.  Dec.  116,  it  was  held 
that,  in  defense  to  an  action  on  a  note, 
it  is  not  sufficient  to  plead  in  general 
terms  want  of  consideration,  and  that 
the  note  was  obtained  by  fraud,  but 
that  the  answer  should  set  out  the  cir- 
cumstances under  which  the  note  was 
given,  and  point  out  the  facts  which 
constitute  the  fraud. 

And  in  Rivera  v.  Cappa  (1916)  29 
Cal.  App.  496,  156  Pac.  1016,  the  court, 
while  affirming  a  judgment  for  plain- 
tiff,   cited     the    preceding    case    with 

others,  and  stated  that  ^'it  seems  to  be 
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the  rule  in  this  state  that  a  general 
averment  that  the  note  or  contract  sued 
on  was  executed  without  any  considera^ 
tion  whatever  is  but  an  allegation  of  a 
conclusion  of  law."  But  the  supreme 
court  in  (1916)  29  Cal.  App.  498,  156 
Pac.  1017,  upon  a  denial  of  a  rehear- 
ing of  the  same  case,  disapproved  this 
statement  of  the  district  court  of  ap- 
peal and  said:  "The  only  one  of  the 
cases  cited  upon  this  proposition  which 
appears  to  support  it  is  Gushee  v.  Leav- 
itt (Cal.)  supra.  The  court  in  that  case 
was  unfortunate  in  its  mode  of  expres- 
sion. In  view  of  the  well-established 
rule  that  an  answer  which  avers,  in  so 
many  words,  that  the  note  sued  on 
was  executed  without  any  consideration 
whatever,  states  a  good  defense  (9  Cyo. 
738),  it  is  hardly  to  be  supposed  that 
the  court  there  intended  to  decide  the 
contrary.  The  context  shows,  however, 
that  what  the  court  really  intended  to 
declare  was  the  equally  well-established 
rule  that  general  allegations  that  the 
note  was  obtained  by  fraud  are  not 
sufficient,  but  that  the  facts  constitut- 
ing the  fraud  must  be  set  forth." 

Colo. — In  Welles  v.  Colorado  Nat. 
Life  Assur.  Co.  (1911)  49  Colo.  508, 
113  Pac.  524,  a  plea  that  there  was  no 
consideration  for  the  execution  of  the 
note  set  out  in  the  complaint  was  held 
insufficient.  The  court  said:  "In  most 
states  under  the  common-law  practice 
the  plea  of  no  consideration,  without 
stating  the  facts,  appears  to  have  been 
held  good,  while  in  Code  states,  with 
similar  provisions  tQ  ours,  there  is  some 
conflict;  but  in  our  opinion  the  weight 
of  authority  is  to  the  effect  that  it  does 
not  present  or  make  a  proper  issue. 
.  .  .  There  is  another  line  of  rea- 
soning upon  which  we  think  that  this 
plea  should  be  held  bad;  that  is,  that 
it  is  simply  a  denial  of  the  implied 
averments  in  the  complaint  which  the 
note  carries  with  it.  This  defense  ad- 
mits the  execution  of  the  note.  This 
implies  that  it  was  executed  for  a  val- 
uable consideration,  and  the  allegation 
that  there  was  no  consideration  for  its 
execution  is  simply  a  denial  of  indebt- 
edness or  of  liability  without  denying 
the  allegations  of  facts  from  which  the 
indebtedness  or  liability  is  claimed  to 
have  arisen;  to  wit,  the  execution  and 
delivery  of  the  note  without  stating  the 
facts  which  cauoed  it  to  be  so  executed 
and  delivered  without  any  considera- 
tion, when  a  consideration  is  presumed 
by  its  execution." 

Fla. — In  Florida  a  general  averment 
of  want  of  eonsideration  is  insufficient. 
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Ahren  v.  Willis  (1855)  6  Fla.  359; 
Hunter  v.  Wilson  (1885)  21  Fla.  250; 
Williams  v.  Peninsular  Grocery  Co. 
(1917)  —  Fla.  — ,  75  So.  517.  The  rea- 
son given  for  this  holding  is  that,  as 
a  consequence  of  a  general  averment, 
the  plaintiff  would  frequently  be  sur- 
prised by  the  facts  adduced  in  evidence 
at  the  trial,  and  that  this  result  would 
be  obviated  by  the  rule  requiring  the 
defendant  to  state  the  facts  upon  which 
he  relied  to  defeat  the  obligation  as  be- 
ing without  consideration. 

Ga.— In  Dicks  v.  Andrews  (1907) 
129  Ga.  756,  69  S.  E.  782,  it  was  held 
that  a  plea  alleging  that  the  note  sued 
on  was  "without  any  valuable  considera- 
tion, either  moral  or  legal,"  was  insuffi- 
cient, since  it  did  not  mention  a  good 
consideration,  which,  as  well  as  a  val- 
uable consideration,  would  support  the 
note. 

ILL — In  Illinois  it  is  held,  without 
any  decision  to  the  contrary,  that  an 
averment  that  there  was  no  good  or  val- 
uable consideration  for  the  instrument 
in  controversy  is  sufficient.  Sheldon  v. 
Lewis  (1881)  97  Dl.  640;  Honeyman  v. 
Jarvis  (1872)  64  111.  366;  Goding  v. 
MacArthur  Co.  (1913)  181  III.  App. 
373;  Massey  v.  Robertson  (1879)  5  111. 
App.  476. 

Ind. — In  Indiana  a  plea  which  in  gen- 
eral terms  alleges  no  consideration  is 
good.  D.  M.  Osborne  &  Co.  v.  Hanlin 
(1901)  158  Ind.  325,  63  N.  E.  572; 
Fisher  v.  Fisher  (1888)  113  Ind.  474, 
15  N.  E.  832;  Beard  v.  Lofton  (1885) 
102  Ind.  408,  2  N.  E.  129;  Moore  v. 
Boyd  (1883)  95  Ind.  134;  Bush  v. 
Brown  (1875)  49  Ind.  573,  19  Am.  Rep. 
695;  Hunter  v.  McLaughlin  (1873)  43 
Ind.  38;  Hicks  v.  Reigle  (1869)  32  Ind. 
360;  Parker  v.  Morton  (1867)  29  Ind. 
89 ;  Starr  v.  Hunt  (1865)  25*  Ind.  313 ; 
Billan  v.  Hercklebrath  (1864)  23  Ind. 
71;  Barner  v.  Morehead  (1864)  22  Ind. 
354;  Kirkpatrick  v.  Hinkle  (1862)  19 
Ind.  269;  Swope  v.  Fair  (1862)  18  Ind. 
300;  Frvbarger  v.  Cockefair  (1861)  17 
Ind.  404;  Webb  v.  Bowless  (1860)  15 
Ind.  242;  Webster  v.  Parker  (1855)  7 
Ind.  185;  Clark  v.  Harrison  (1840)  5 
Blackf.  (Ind,)  302;  Kernodle  v.  Hunt 
(1835)  4  Blackf.  (Ind.)  57;  Ohio 
Thresher  &  Engine  Co.  v.  Hensel  (1894) 
9  Ind.  App.  328,  36  N.  E.  716. 

But  in  Anderson  v.  Meeker  (1869)  31 
Ind.  245,  it  was  held  that  a  paragraph 
of  an  answer  alleging  "that  defendant 
received  no  consideration  for  said  note" 
was  demurrable,  because  the  considera- 
tion may  have  passed  to  another. 

And  for  the  same  reason,  the  same 
L.R.A.1917F. 


holding  was  made  in  Bingham  v.  Kim- 
ball (1870)  33  Ind.  184,  as  to  an  allega- 
tion that  "the  writing  sued  on  in  the 
complaint  was  given  by  this  defendant 
to  plaintiff's  assignors  without  any  con- 
sideration of  any  kind  to  this  defend- 
ant." 

In  Butler  v.  Edgerton  (1860)  15  Ind. 
15,  it  was  held  that  where  the  com- 
plaint sets  out  specially  the  considera- 
tion, a  general  allegation  that  the 
instrument  was  executed  without  any 
consideration  therefor  is  included  in  the 
general  denial,  and  may  therefore  be 
rejected  on  motion,  as  it  adds  nothing 
to  the  defense. 

In  Honeywell  v.  Helm  (1862)  19  Ind. 
321,  sustaining  a  demurrer  to  an  answer 
alleging  that  the  note  was  obtained 
from  defendant  by  the  fraud,  covin, 
misrepresentation,  and  deceit  of  plain- 
tiff, and  without  any  good  or  valid  con- 
sideration whatever,  the  court  said: 
"One  party  insists  that  this  is  a  general 
answer  of  fraud,  and  therefore  a  de- 
murrer was  well  taken  to  it;  the  other, 
that  it  is  a  general  answer  of  want  of 
consideration,  and  the  said  ruling  con- 
sequently wrong.  It  does  not  appear  to 
us  to  be  either  the  one  or  the  other. 
As  a  general  answer  of  fraud,  if  it  was 
such,  it  would  be  bad.  It  seems  to  ad- 
mit that  there  was  some  consideration, 
but  the  pleader  assumes  to  determine 
that  it  was  not  a  valid  one,  for  what 
reason  we  are  not  informed.  It  is  too 
uncertain  a  mode  of  pleading;  does  not 
give  the  facts  upon  which  the  conclusion 
is  drawn,  that  the  consideration  was 
I  invalid;  of  course  this  could  not  be  done 
I  in  an  instance  where  it  is  expressly 
j  stated  that  there  was  no  consideration. 
I  The  demurrer  was,  therefore,  properly 
I  sustained." 

Iowa. — In  Iowa  a  general  averment 
of  want  of  consideration  is  insufficient. 
Chambers  v.  Games  (1849)  2  G.  Greene, 
320;  Sac  County  v.  Hobbs  (1887)  72 
Iowa,  69,  33  N.  W.  368.  In  the  latter 
case  the  court  said:  "Whether  the  con- 
tract is  supported  by  a  valid  considera- 
tion depends  upon  the  circumstances 
under  which  it  was  executed,  and  the 
purposes  which  the  parties  had  in  view 
when  they  entered  into  it.  The  allega- 
tion that  it  was  without  consideration 
is  the  mere  statement  of  a  conclusion. 
Under  our  system  of  pleading,  the  facts 
upon  which  a  right  of  action  or  defense 
is  based  are  required  to  be  stated  in 
the  pleadings.  This  is  required  in  or- 
der that  the  court  and  the  opposite 
party  may  be  advised  of  the  real  nature 
of   the   claim   or   defense   relied   upom 
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And  it  is  not  permissible  for  a  party 
to  plead  mere  conclusions." 

Ky. — In  Kentucky  a  general  aver- 
ment was  held  sufficient.  Allnutt  v. 
Allnutt  (1910)  —  Ky.  — ,  127  S.  W. 
986;  Evans  v.  Stone  (1882)  80  Ky.  78; 
Rudd  v.  Hanna  (1827)  4  T.  B.  Mon. 
528;  Boone  v.  Shackleford  (1815)  4 
Bibb,  67;  Ralston  v.  Bullitts  (1814)  3 
Bibb,  261;  Watt  v.  Hughes  (1894)  15 
Ky.  L.  Rep.  846;  and  Brady  v.  Matting- 
ly  (1890)  12  Ky.  L.  Rep.  357. 

But  in  Higgins  v.  Gose  (1911)  144 
Ky.  123, 137  S.  W.  1038,  it  was  held  that 
an  averment  in  an  amended  petition 
attacking  a  deed  as  fraudulent,  that 
the  deed  was  without  consideration,  was 
a  mere  conclusion,  where  no  facts  were 
alleged  showing  a  want  or  failure  of 
consideration. 

And  the  same  was  held  in  Ronsh  v. 
Vancebui^,  S.  L.  T.  &  M.  Turnp.  Co. 
(1905)  120  Ky.  165,  85  S.  W.  735,  as 
to  an  averment  that  a  transfer  was 
without  valuable  consideration;  the 
court  stating  that  the  statute  against 
fraudulent  conveyances  required  the 
consideration  to  be  valuable  to  uphold 
the  transaction,  and  that  it  was  a  pure 
question  of  law  what  was  a  valuable 
consideration,  and  therefore  the  pleader 
should  state  what  the  consideration 
was,  to  enable  the  court  to  decide 
whether  it  was  a  valuable  consideration. 

In  Coyle  v-  Fowler  (1830)  3  J.  J. 
Marsh.  472,  where  it  was  held  that  a 
plea  that  the  note  was  not  executed  on 
a  consideration  good  and  valid  in  law 
was  insufficient  as  a  plea  of  no  con- 
sideration, because  it  meant,  according 
to  a  rational  construction,  that  there 
was  a  consideration  in  fact,  but  that 
said  consideration  was  invalid  by  op- 
eration of  law,  the  court  stated  that  a 
plea  that  the  note  w^as  given  without 
any  consideration  would  have  been 
good. 

And  the  court  made  the  same  state- 
ment in  Clay  v.  Johnson  (1824)  5  Litt. 
(Ky.)  176,  where  a  plea  that  the  note 
was  executed  without  any  good  or  val- 
uable consideration  rendered  by  the 
plaintiff  and  received  by  the  defend- 
ants, or  either  of  them,  was  held  bad, 
upon  the  ground  that  such  plea  may 
have  been  true,  and  yet  the  note  may 
have  been  given  upon  a  valid  considera- 
tion. 

Minn. — In  Grimes  v.  Ericson  (1905) 
94  Minn.  461,  103  N.  W.  334,  an  allega- 
tion in  general  terms  of  want  of  con- 
sideration was  held  good. 

But  in  Dunning  v.  Pond  (1860)  5 
Minn.  296,  Gil.  234,  an  answer  of  an 
L.R.A.1917F. 


indorser  of  a  note  that  the  maker  re- 
ceived no  sufficient  consideration  to 
charge  him  as  indorser  was  held  bad,  be- 
cause it  in  effect  admitted  that  the  maker 
received  a  consideration,  and  should 
have  alleged  the  facts  showing  wherein 
it  was  insufficient. 

Miss. — In  Mississippi,  under  the  com- 
mon law,  a  general  averment  of  want 
of  consideration  was  sufficient.  Matlock 
V.  Livingston  (1848)  17  Miss.  489; 
Taylor  v.  McNairy  (1868)  42  Miss.  276. 

But  since  the  adoption  of  the  Code, 
a  general  averment  is  demurrable. 
Tittle  V.  Bonner  (1876)  53  Miss.  578; 
Boone  v.  Boone  (1881)  58  Miss.  820. 

Mo. — In  Missouri  a  plea  of  want  of 
consideration,  in  general  terms,  is  suffi- 
cient. Williams  v.  Mellon  (1874)  56  Mo. 
262;  Fuller  v.  Tootle-Campbell  Dr>' 
Goods  Co.  (1915)  189  Mo.  App.  514,  176 
S.  W.  1091. 

Neb.— In  Bennett  v.  Bennett  (1902) 
65  Neb.  432,  91  N.  W.  409,  affirmed  on 
rehearing  in  (1902)  65  Neb.  441,  96  N. 
W.  994,  it  was  held  that  an  allegation, 
in  a  petition  to  cancel  a  conveyance,  that 
the  conveyance  was  without  considera- 
tion, was  a  sufficient  pleading  of  fact. 

N.  Y. — A  general  averment  of  want  of 
consideration  was  held  sufficient 'in  New 
York.  First  Nat.  Bank  v.  Robinson 
(1905)  105  App.  Div.  193,  94  N.  Y.  Supp. 
767,  affirmed  in  (1907)  188  N.  Y.  45,  80 
N.  E.  567 ;  Du  Bosque  v.  Munroe  (1915) 
168  App.  Div.  821,  154  N.  Y.  Supp.  462. 

But  in  Hammond  v.  Earle  (1880)  58 
How.  Pr.  426,  it  was  held  that  an  allega- 
tion that  the  contract  set  forth  in  the 
complaint  was  inoperative  and  void  for 
want  of  a  sufficieni;  and  adequate  con- 
sideration therefor  stated  simply  a  con- 
clusion of  law. 

And  in  McMurray  v.  Gifford  (1850)  5 
How..  Pr.  14,  an  answer  which  alleged 
that  the  note  was  obtained  from  the  de- 
fendant by  fraud,  and  was  without  con- 
sideration and  void,  was  held  bad  be- 
cause it  did  not  set  out  the  facts  which 
showed  that  the  note  was  obtained  by 
fraud,  or  that  it  was  without  considera- 
tion or  void. 

Ohio. — ^In  Ohio  a  plea  of  want  of  con- 
sideration, in  general  terms,  seenv  to  be 
insufficient,  as  it  is  held  in  Eagle  Ins.  Co. 
V.  Blymyer  (1900)  8  Ohio  N.  P.  275,  10 
Ohio  S.  &  C.  P.  Dec.  417,  that  a  motion 
will  lie  to  require  such  a  plea  to  be  made 
more  definite  and  certain  by  a  statement 
of  the  specific  facts  upon  which  the  de- 
fense is  based;  and  there  is  a  dictum  ta 
the  same  effect  in  Chamberlain  v. 
Painesville  &  H.  R.  Co.  (1864)  15  Ohio 
St.  225,  and  in  Clark  v.  Clark  (1897)  16 


ANNO.— PLEADING— AVERMENT  OF  WANT  OF  CONSIDERATION. 


685 


Ohio  C.  C.  103,  8  Ohio  C.  D.  752,  9  Ohio 
C.  D.  476. 

In  Dalrymple  v.  Wyker  (1899)  60  Ohio 
St.  108, 65  N.  E.  713,  and  Bode  v.  Werner 
(1902)  26  Ohio  C.  C.  206,  it  was  held 
that  an  answer  to  a  suit  on  a  note,  aver* 
rinj?  that  there  was  no  consideration  for 
it  moving  to  the  promisor,  was  insuff- 
icient, because  it  did  not  preclude  the 
possible  fact  of  detriment  or  loss  to  the 
promisee. 

Okla. — The  rule  that  a  general  aver- 
ment of  want  of  consideration  is  suffi- 
cient is  established  in  Oklahoma  by 
Zebold  v.  Hurst,  ante,  579. 

Pa. — In  Pennsylvania  it  is  held  that 
an  allegation  of  no  consideration  in  an 
■affidavit  of  defense,  without  setting  forth 
the  facts  upon  which  such  allegation  is 
based,  is  insufficient.  Superior  Nat. 
Bank  v.  Stadelman  (1893)  163  Pa.  634, 
26  Atl.  201;  Woods  v.  Watkins  (1861) 
40  Pa.  458;  Willson  v.  Amwake  (1913) 
22  Pa.  Dist.  R.  499;  Root  v.  Fox 
(1892)  2  Pa.  Dist.  R.  339;  Hale  v.  Fenn 
(1842)  3  Watts  &  S.  361. 

In  Chambers  v.  McLean  (1904)  24  Pa. 
Super.  Ct.  667,  an  allegation  by  one  of 
the  makers  of  a  note  that  no  considera« 
tion  was  paid  to  him  was  held  insuffi- 
cient, as  the  consideration  may  have 
passed  to  the  other  maker. 

Tex. — In  First  Nat.  Bank  v.  Pearce 
(1910)  —  Tex.  Civ.  App.  — ,  126  S.  W. 
285,  a  plea  by  one  of  the  makers  of  a 
note  that  it  was  given  for  the  accommo- 
dation of  the  plaintiff  (the  payee),  and 
that  such  maker  never  at  any  time  re- 
ceived any  money  or  other  consideration 
therefor,  was  held  sufficient  as  against 
the  objection  that  it  should  have  further 
alleged  that  there  was  not  any  detriment 
or  loss  to  the  plaintiff. 

Wash.— In  Griffith  v.  Wright  (1809) 
21  Wash.  494,  58  Pac.  582,  on  reversing 
a  case  because  of  the  denial  by  the  trial 
judge  oJ^  a  motion  to  make  a  general 
averment  of  want  of  consideration  more 
definite  and  certain,  the  court  said ;  **We 
think  .  .  .  the  better  rule  as  to  the 
manner  of  stating  the  want  of  considera- 
tion is  to  state  the  facts  showing  the 
w^ant  of  consideration.  AVe  are  aware, 
however,  that  the  authorities  are  at  vari- 
ance here,  and,  while  the  formula  alleg- 
ing that  a  promissory  note  is  without 
consideration  is  justly  subject  to  the 
criticism  that  the  statement  may  be  a 
conclusion  of  law,  yet  it  may  also  be 
construed  as  an  issuable  fact  where  tlij 
parties  go  to  trial  and  place  such  con- 
struction upon  it." 

Bug. — The  rule  requiring  a  plea   of 

want  of  consideration  to  set  out  the  facts 
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seems  to  be  settled  in  England.  Atkin- 
son v.  Davies  (1843)  11  Mees.  &  W. 
236, 152  Eng.  Reprint,  790;  Stoughton  v. 
Kilmorey  (1835)  2  Cromp.  M.  &  R.  72, 
150  Eng.  Reprint,  31,  3  Dowl.  P.  C.  706, 

5  Tyrw.  568, 1  Gale,  91,  4  L.  J.  Exch.  N. 
S.  138;  Graham  v.  Pitman  (1835)  3  Ad. 

6  El.  521,  111  Eng.  Reprint,  512,  6  Nev. 
&  M.  37, 1  Harr.  &  W.  132,  4  L.  J.  K.  B. 
N.  S.  206;  Trinder  v.  Smedley  (1835)  3 
Ad.  &  El.  522,  111  Eng.  Reprint,  512; 
Easton  v.  Pratchett  (1834)  1  Cromp.  M. 
&  R.  798,  149  Eng.  Reprint,  1302,  6  Car. 
&  P.  736,  affirmed  in  (1835)  2  Cromp.  M. 
&  R.  642, 150  Eng.  Reprint,  232,  4  Dowl. 
P.  C.  649,  4  L.  J.  Exch.  N.  S.  335, 1  Gale, 
260,  5  Tyrw.  1129  (holding  that  objection 
to  plea  could  not  be  made  after  verdict) ; 
Boden  v.  Wright  (1852)  12  C.  B.  445, 138 
Eng.  Reprint,  980;  Hunter  v.  Wilson 
(1849)  4  Exch.  489,  7  Dowl.  &  L.  221, 19 
L.  J.  Exch.  N.  S.  8;  Forman  v.  Wright 
(1851)  20  L.  J.  C.  P.  N.  S.  148,  11  C.  B. 
481,  138  Eng.  Reprint,  560,  15  Jur.  706; 
Low  V.  Chifney  (1834)  1  Bing.  N.  C. 
267, 131  Eng.  Reprint,  1119,  1  Scott,  95, 
4  L.  J.  C.  P.  N.  S.  9. 

Can. — And  in  Canada  a  general  aver- 
ment of  no  consideration  is  insufficient. 
Osborne  v.  Pieraon  (1875)  36  U.  C.  Q. 

B.  457;  Wismer  v.  Wismer  (1863)  22  U. 

C.  Q.  B.  446 ;  Bradford  v.  O^Brien  (1849) 
6  U.  C.  Q.  B.  417. 

In  Muir  v.  Cameron  (1863)  10  U.  C. 
Q.  B.  356,  and  Bank  of  British  N.  A.  v. 
Sherwood  (1849)  6  U.  C.  Q.  B.  213,  it 
was  held  that  a  plea  that  the  defendant 
made  or  indorsed  the  note  by  way  of 
accommodation,  without  consideration, 
was  bad.  G.  V.  I. 


RHODE   ISIiAXD   SUPREME   COURT. 

SLATERSVILLE   FINISHING   COMPANY 

V. 

ALBERT  S.  GREENE  et  al.,  Assessors. 

(—  R.  I.  — ,  101  Atl.  226.) 

Tax  —  mill  site  —  destruction  hj  flood- 
ing —  effect. 

The  valuation  for  taxation  in  one  town- 
ship of  land  containing  a  mill  site  cannot 
be  lowered  because  the  site  is  flooded  by  a 
dam  located  in  another  township. 
For  other  cases,  ace  Taxea,  111.  6,  t,  in  Dig, 

l-oZ  iV.  8, 

(June  27,  1917.) 

Note.  —As  to  situs  of  mill  site  or  water 
power  for  purposes  of  taxation,  see  annota- 
ijon  following  this  case,  post,  591. 
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CERTIFICATION  by  the  Superior  Court 
for  Providence  and  Bristol  Counties  for 
the  determination  by  the  Supreme  Court  of 
a  petition  for  the  abatement  of  taxes.  Judg- 
ment for  defendants. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Barney,  liee,  St  Mc^Canna,  for 
petitioner : 

The  right  to  use  the  power  created  or  to 
use  the  water  held  back  by  a  dam  is  a 
hereditament  which  can  be  taxed  only  at 
the  point  where  the  power  is  used,  whether 
in  the  same  or  in  an  adjoining  town. 

Union  Water  Power  Co.  v.  Auburn,  90 
Me.  60,  37  L.R.A.  651,  60  Am.  St.  Rep. 
240,  37  Atl.  331;  Re  Hall,  116  App.  Div. 
729,  102  N.  Y.  Supp.  6. 

The  effect  upon  the  value  of  land  by 
overflowing  it  from  below  is  no  different  in 
the  case  of  a  mill  privilege  than  in  that  of 
a  farm  or  a  grass  lot. 

People  ex  rel.  Tibbits  ▼.  Canal  Apprais- 
ers, 13  Wend.  355. 

Messrs.  Irving  Ghamplaln,  James  Har- 
ris, and  John  J.  Lace  for  defendants. 

Sweetland,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  petition  brought  under  the  pro- 
visions of  §  15,  chap.  58,  Gen.  Laws  1909, 
for  relief  against  a  tax  assessed  against  the 
petitioner's  ratable  estate  in  the  town  of 
Burrillville.  The  petition  has  been  certi- 
fied to  us  upon  an  agreed  statement  of 
facts. 

By  said  statement  it  appears  that  on 
August  1,  1910,  the  petitioner  duly  brought 
in  before  the  assessors  of  said  town  an 
account  of  its  ratable  estate  in  said  town, 
including  a  parcel  of  land  described  in  said 
account  as  follows:  "Slatersville  Finish- 
ing Company,  Slatersville,  land  lying  south- 
erly of  the  highway  leading  from  Nason- 
ville  to  Slatersville,  bounding  westerly  by 
the  Douglas  pike,  and  by  Inman  road,  so- 
called,  on  the  east,  $500. 

The  assessors  assessed  said  parcel  as  fol- 
lows: "Slatersville  Finishing  Company, 
Slatersville,  land,  mill  privilege,  and  water 
rights,  formerly  the  Inman  mill  privilege, 
lying  southerly  of  the  highway  leading 
from  Nasonville  to  Slatersville,  bounding 
westerly  by  the  Douglas  pike,  and  by  In- 
man road,  so-callod,   on  the  east,  $5,000." 

The  petitioner  paid  under  protest  so 
much  of  said  tax  as  was  assessed  upon  the 
valuation  of  said  parcel  in  excess  of  the 
valuation  set  out  in  the  petitioner's  ac- 
count. In  said  agreed  statement  it  appears 
that  said  parcel  was  situated  upon  a 
stream  of  water  the  name  of  which  is  not 
given  in  the  statement;  that  on  said  parcel 
was  formerly  located  a  mill  known  as  the 
"Inman  Scythe  Works,"  the  use  of  which 
L.R.A.1917F. 


was  discontinued,  and  which  fell  in  mins, 
many  years  ago;  and  that  there  was  a  dam, 
waterfall,  and  mill  privilege  connected  with 
said  land.  The  parcel  was  sold  in  Jan- 
uary, 1860,  by  Ezekiel  Daniels  and  others 
to  John  F.  and  W.  S.  Slater,  who  are  the 
predecessors  in  title  of  the  petitioner,  the  . 
Slatersville  Finishing  Company.  Either 
said  Slaters,  or  the  "Slatersville  Mills/' 
which  succeeded  them,  erected  or  raised 
lower  down  on  said  stream  at  Slatersville, 
in  the  town  of  North  Smith  field,  a  dam, 
thus  creating  a  mill  pond  extending  back 
over  said  stream  into  the  town  of  Burrill- 
ville, and  flowing  out  the  Inman  mill  privi- 
lege and  water  rights,  so  that  there  is  no 
fall  of  water  there  when  the  Slatersville 
dam  is  full.  At  and  before  the  time  of  the 
raising  of  said  dam  and  the  flowing  of  said 
land,  said  land  was  assessed  for  its  value 
as  a  mill  privilege,  and  it  is  agreed  that 
such  value  was  not  less  than  $5,000.  If  the 
elements  of  value  attributed  to  said  land 
by  the  assessors  ought  not  to  have  been  con- 
sidered by  them  in  fixing  the  valuation  at 
the  time  of  said  assessment,  it  is  agreed 
that  the  value  of  said  land  for  the  purposes 
of  taxation  was  $500. 

The  petitioner  contends  that  in  this  mat- 
ter the  court  should  adopt  one  or  the  other 
of  two  views,  and  that,  in  accordance  with 
either,  the  petitioner  should  have  the  relief 
which  it  seeks.  Its  claim  is  that,  by  the 
erection  and  use  of  the  dam  at  Slatersville, 
either  said  mill  privilege  and  water  rights 
in  Burrillville  have  been  destroyed  as 
elements  of  value  to  be  considered  in  assess- 
ing said  land  in  Burrillville,  or  said  privi- 
lege and  water  rights  have  become  a  part 
of  and  have  increased  the  value  of  the  water 
rights  appurtenant  to  the  mill  at  Slaters- 
ville, in  the  town  of  North  Smithfield,  and 
are  only  taxable  there. 

In  support  of  its  position  that  said  mill 
privilege  and  water  rights  no  longer  exist 
as  elements  of  value  in  the  parcel  of  land 
under  consideration,  the  petitioner  relies 
chiefly  upon  language  employed  in  certain 
cases  dealing  with  claims  for  damages  made 
by  the  owners  of  lands  which  have  been 
permanently  submerged  through  the  con- 
struction of  public  works.  In  some  of  the 
cases  cited  there  was  a  mill  privilege  upon 
the  land  flowed;  in  others,  there  was  not. 
In  no  case  is  the  question  of  taxation  in- 
volved. In  each  case  the  court  was  con- 
sidering whether  because  of  the  impair- 
ment or  destruction  of  the  owner's  beneficial 
use  of  the  land  or  mill  privilege  he  should 
be  entitled  to  compensation  under  constitu- 
tional requirements  that  just  eompensation 
shall  be  paid  to  owners  of  property  taken 
'  for  public  use.     We  will  briefly  consider 
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the  oaset  cited  by  the  petitioner  upon  this 
point. 

In  People  ex  rel.  Tibbits  v.  Canal  Ap- 
praisers, 13  Wend.  355,  it  appeared  that, 
in  the  course  of  construction  for  the  im- 
provement of  canal  and  lock  navigation, 
the  state  of  New  York  had  built  a  dam 
across  the  Hudson  river  at  Troy.  Thereby 
a  waterfall  belonging  to  the  relator,  situ- 
ated on  a  branch  of  the  Mohawk  river,  trib- 
utary to  the  Hudson  above  said  dam,  had 
been  permanently  overflowed.  In  these  cir- 
cumstances the  court  held  that  there  had 
been  a  ''taking"  of  said  waterfall  for  public 
use,  and  the  relator  should  have  compen- 
sation. In  Velte  v.  United  States,  76  Wis. 
278,  45  N.  W.  119,  and  in  Pumpelly  v. 
Green  Bay  ft  M.  Canal  Co.  13  Wall.  166,  20 
L.  ed.  557,  the  respective  plaintiffs  were 
seeking  compensation  for  the  permanent 
flowing  of  their  lands  through  the  erection 
of  dams  as  part  of  public  works  for  the  im- 
provement of  the  Fox  and  Wisconsin  rivers. 
In  each  case  it  was  held  that  the  plaintiff's 
use  of  his  land  had  been  destroyed,  and 
that  the  flowing  constituted  a  "taking"  of 
the  land  within  the  meaning  of  the  Consti- 
tution. The  petitioner  cites  Hatch  v. 
Dwight,  17  Mass.  280,  9  Am.  Dec.  145.  The 
decision  in  that  case,  upon  analysis,  does 
not  support  the  view  that  when  a  mill  privi- 
lege has  been  flowed  out  by  the  raising  of 
a  dam  below  it  on  the  same  stream,  the 
mill  privilege  is  destroyed  as  an  element 
of  value  in  the  land  to  which  it  was  at- 
tached. The  court  held  that  the  owner  of 
a  privilege  so  overflowed  was  entitled  to  an 
action  for  his  damages,  and  approved  an 
assessment  of  damages  amounting  to  yearly 
interest  upon  the  value  of  the  privilege  as 
it  was  before  obstruction.  This  is  by  no 
means  an  authority  for  the  contention  that 
a  privilege  when  flowed  out  is  destroyed. 
The  case  proceeds  upon  the  theory  that  the 
owner  of  the  privilege  had  been  deprived 
of  its  use,  which  use,  in  a  sense,  had  been 
taken  by  the  owner  of  the  dam  lower  down, 
and  for  such  taking  he  should  pay  an  an- 
nual compensation  while  the  taking  con- 
tinued. It  cannot  with  reason  be  urged 
from  this  that  the  value  of  the  privilege 
as  an  incident  of  the  land  had  been  de- 
stroyed and  should  be  disregarded  in  nego- 
tiation for  the  sale  of  the  land,  or  that  the 
assessors  of  Northampton,  where  the  land 
was  situated,  could  not  properly  consider 
this  element  in  placing  a  valuation  upon 
said  land  for  the  purpose  of  taxation. 

For  the  promotion  of  manufacturers,  leg- 
islatures in  most  of  the  states  have  enacted 
so-called  "Mill  Acts,"  giving  to  a  riparian 
proprietor  upon  a  stream,  where  water 
power  may  be  utilized,  the  right  to  increase 
the  impelling  force  of  the  current  at  his 
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land  by  the  erection  of  a  dam  and  the  set- 
ting back  of  the  water  of  the  stream  be- 
yond the  limit  of  his  own  land  and  upon 
that  of  a  proprietor  above,  with  provision 
for  compensation  in  damages,  and  with  the 
restriction,  generally  expressed  in  the  act, 
that  a  proprietor  cannot  flow  back  and 
obstruct  the  operation  of  a  mill  privilege 
above  which  has  already  been  established 
by  authority  of  law.  ITiis  restriction  is 
not  expressed  in  the  Rhode  Island  act. 
Chapter  148,  Qen.  Laws  1909,  amended  by 
Pub.  Laws  1911-12,  chap.  697.  This  court, 
however,  has  held  that  our  Mill  Act  should 
receive  a  reasonable  construction,  and  that 
it  does  not  authorize  the  owner  of  an  un- 
occupied privilege  to  erect  thereon  a  dam 
and  mill,  and  then  to  flow  out  an  occupied 
privilege  above.  Mowry  v.  Sheldon,  2  R.  I. 
369. 

The  constitutionality  of  these  Mill  Acts 
has  frequoitly  been  questioned.  Their  con- 
stitutionality has  generally  been  supported, 
sometimes  on  the  ground  that  the  flowing 
out  of  the  land  above  was  a  taking  for  pub- 
lic use  under  a  delegation  of  the  state's 
right  of  eminent  domain  Perhaps  the  con- 
stitutionality of  these  acts  n  better  sup- 
ported on  the  ground  that  it  is  within  the 
power  of  the  legislature  to  regulate  the 
manner  in  which  the  rights  of  riparian 
owners  may  be  asserted  and  enjoyed  with 
due  regard  to  the  interests  of  all  and  to 
the  public  good.  Head  v.  Amoskeag  Mfg. 
Co.  113  U.  S.  9,  28  L.  ed.  889,  5  Sup.  Ct. 
Rep.  441. 

Whether  it  be  regarded  as  based  on  the 
right  of  eminent  domain,  or  as  legislative 
regulation  of  the  common  right  of  the  dif- 
ferent riparian  proprietors  to  use  the  waters 
of  a  stream,  such  act  does  not  work  the  de- 
struction of  the  property  which  may  be  in- 
vaded in  accordance  with  its  provisions.  The 
statute  contemplates  that  the  property  sub- 
merged should  remain  as  a  valuable  pos- 
session of  the  owner,  even  though  he  has 
been  deprived  of  his  unobstructed  enjoy- 
ment. Although  the  owner  may  elect  to 
have  his  damages  in  gross,  the  Rhode 
Island  act  provides  for  the  appraisement  of 
the  damages  that  the  owner  of  land  over- 
flowed ought  yearly  to  receive  and  recover 
from  the  owner  of  the  dam  below,  his  heirs 
and  assigns,  iintil  Ave  years  after  the  dam 
shall  be  removed  by  its  owner,  his  heirs 
and  assigns.  Similar  provisions  are  con- 
tained in  all  the  acts  of  other  states  which 
we  have  examined.  The  case  of  Quinebaug 
Reservoir  Co.  v.  Union,  73  Conn.  294,  47 
Atl.  328,  we  shall  consider  later  in  its  bear- 
ings upon  the  other  branch  of  the  peti- 
tioner's claim.  With  reference  to  the  point 
with  which  ,we  are  now  dealing,  viz.,  as  to 
'the  taxable  valuation  of  lands  which  have 
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been  submerged  to  increase  the  water  power 
at  a  mill  site  lower  down  on  a  stream,  the 
court  said  that  under  the  system  which 
makes  all  real  estate  taxable  by  the  town 
in  which  it  is  situated  the  court  would  ex- 
pect that  either  the  value  of  the  power 
created  by  submerging  the  land,  or  so  much 
of  it  as  equals  that  of  the  land  if  left  in 
its  natural  condition,  would,  be  made  tax- 
able in  the  same  way  in  which  the  land  had 
been  before. 

Many  of  the  questions  which  might  arise 
when  the  land  submerged  and  the  land  on 
which  the  dam  is  located  belong  to  differ- 
ent owners  are  not  presented  in  the  case 
at  bar,  where  the  petitioner  owns  both  par- 
cels of  land.  The  value  of  land  depends 
upon  its  capacity  for  improvement.  The 
elements  of  its  value  may  be  its  fertility, 
the  minerals  in  its  soil,  its  location,  the 
configuration  of  its  surface,  and  many  other 
circumstances,  one  or  more  of  which  may 
be  incident  to  a  certain  tract  of  land.  In 
estimating  its  value  for  the  purpose  of  sale 
or  of  taxation  all  these  incidents  should  be 
considered,  and  the  element  or  elements  of 
value  which  lead  to  the  most  profitable 
form  of  improvement  fix  the  proper  valu- 
ation of  the  land.  The  owner  may  not  see 
fit  to  improve  his  land  at  all.  He  may  put 
it  to  uses  which  are  much  less  profitable 
than  others  for  which  it  is  suited.  He  can- 
not thereby  lessen  its  valuation  for  the  pur- 
pose of  taxation.  Generally  the  chief  ele- 
ment of  value  of  a  parcel  of  land  on  one  of 
the  principal  streets  of  the  city  of  Provi- 
dence is  its  capacity  for  profitable  use  as 
the  location  of  a  building  for  business  pur^ 
poses.  The  owner  of  such  parcel  may  per- 
mit it  to  remain  unimproved,  he  may  use 
it  in  a  manner  which  produces  little  re- 
turn, but  the  assessors  of  taxes  would  be 
justified  in  assessing  it  upon  a  valuation 
based  upon  its  favorable  location  and  its 
desirability  for  building  purposes.  The 
petitioner  in  the  case  at  bar  is  the  owner  of 
a  parcel  of  land  admittedly  of  the  value  of 
$5,000,  in  view  of  its  possible  use  as  a  mill 
site.  If  the  petitioner  made  no  use  of  this 
parcel  it  could  not  claim  that  a  valuation 
of  $5,000  was  excessive.  In  the  furtherance 
of  its  business  it  finds  it  profitable  to  em- 
ploy this  $5,000  tract  of  land  as  part  of  its 
works  to  increase  its  water  power  at 
Slatersville.  It  is  fair  to  presume  that  the 
added  water  power  at  Slatersville  which 
is  obtained  by  this  use  of  the  land  is  of 
greater  value  to  the  petitioner  than  any 
return  wliich  it  would  obtain  from  the  use 
of  the  land  simply  as  a  mill  privilege;  and 
the  capacity  of  the  land  to  produce  water 
power  in  this  way  to  be  used  at  Slaters- 
ville is  an  element  of  greater  value  than  its 
capacity  for  producing  water  power  to  be 
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used  on  the  land  itself  in  Burrillville.  In 
accordance  with  the  suggestion  made  by  the 
Cdnnecticat  court  in  Quinebaug  Reservoir 
Co.  V.  Union,  supra,  it  might  be  said  that 
either  the  full  value  of  the  power  so  ob- 
tained at  Slatersville  through  the  use  of 
this  land,  or  so  much  of  that  value  as  equals 
the  value  of  the  land  if  it  had  been  left  in 
its  natural  condition,  should  be  made  tax- 
able in  the  same  way  in  which  the  land  has 
been  taxed  before. 

However  that  may  be,  and  without  ref- 
erence to  the  value  of  the  added  power 
which  the  use  of  this  land  has  enabled  the 
petitioner  to  obtain  at  Slatersville,  the 
valuation  of  the  land  made  by  the  assessors 
should  not  be  disturbed  on  the  ground  that 
because  the  petitioner  has  seen  fit  to  employ 
this  land  for  purposes  which  are  either  more 
or  lees  profitable  than  that  for  which  it  sure- 
ly is  suited  the  petitioner  has  in  that  way 
destroyed  certain  elements  of  value  which 
formerly  pertained  to  it.  It  is  true  that 
the  petitioner  has  submerged  the  land  and 
concealed  it  from  view,  but  in  no  proper 
sense  can  it  be  said  to  have  destroyed  any 
of  its  elements  of  value. 

In  support  of  the  position  that  said  privi- 
lege and  water  rights  in  Burrillville  might 
properly  be  held  to  have  become  a  part  of 
the  water  rights  appurtenant  to  the  mill 
at  Slatersville,  and  only  taxable  there,  the 
petitioner  relies  mainly  upon  what  it 
claims  is  the  authority  of  Boston  Mfg.  Co. 
V.  Newton,  22  Pick.  22,  and  Union  Water 
Power  Co.  v.  Auburn,  90  Me.  60,  37  L.R.A. 
651,  60  Am.  St.  Rep.  240,  37  Atl.  331. 

In  considering  this  phase  of  the  case  we 
may  start  with  the  principle,  generally 
conceded,  that  water  power  and  water  rights 
are  not  independently  taxable.  Power  is  a 
force  and  water  is  an  element  no  more  tax*- 
able  than  air.  The  respondent  assessors 
did  not  assume  to  tax  the  mill  privilege  and 
water  power  independently,  but  as  a  part 
of  the  land.  For  the  purpose  of  taxation, 
the  right  to  use  the  water  of  a  stream  and 
the  water  power  that  arises  from  control- 
ling the  flow  of  its  current  must  be  con- 
sidered as  appurtenant  to  and  an  incident 
of  some  land.  When  the  power  has  been 
applied  at  some  place  other  than  that  at 
which  it  was  produced  there  has  been  some 
slight  disagreement  in  the  cases,  a  disagrfe- 
ment,  however,  more  apparent  than  real,  in 
regard  to  the  land  to  which  the  power  shall 
be  considered  as  appurtenant,  whether  to 
tlie  land  which  from  its  situation  and  con- 
figuration was  able  to  produce  the  power 
or  to  the  land  where  the  power  is  applied. 
It  should  be  observed  that  the  case  at  bar 
does  not  present  the  condition  of  power  pro- 
duced by  a  fall  at  one  place  and  applied  at 
i  another.     However,  eases  which  deal  with 
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thut  oondition  furnish  aasistance  in  the 
determination  of  the  petitioner's  claim 
that  some  of  the  elements  of  value  of  the 
Burrillville  land  have  heen  taken  from  it 
and  annexed  to  the  land  at  Slatersville. 

In  Boston  Mfg.  Co.  v.  Newton,  supra, 
relied  upon  by  the  petitioner,  it  appears 
that  the  plaintiff  was  the  owner  of  two 
milldams  across  the  Charles  rivei'  where  it 
passed  between  the  towns  of  Waltham  and 
Newton,  one  half  of  each  dam  being  in 
Newton  and  the  other  half  in  Waltham, 
and  that  the  water  power  thereby  created 
was  applied  exclusively  to  drive  certain 
mills  of  the  plaintiff  in  Waltham.  The 
plaintiff  was  taxed  in  Newton,  upon  sepa- 
rate items,  for  one  half  of  the  value  of  each 
dam,  for  the  value  of  the  land  in  Newton 
covered  by  the  river,  and  for  one  half  of 
the  water  power.  The  action  was  brought 
solely  for  the  purposes  of  trying  the  right 
of  Newton  to  tax  any  portion  of  the  water 
power,  all  of  which  was  applied  in  Wal- 
tham. The  court  held  that  water  power 
cannot  be  taxed  independently  of  land,  and 
further  stated  as  their  opinion  that  the 
water  power  had  been  annexed  to  the  mills 
at  Waltham  and  could  only  be  taxed  there. 
The  plaintiff  in  that  case  did  not  question 
the  taxation  of  the  land  under  the  river  in 
Newton,  and  hence  the  court  was  not  called 
to  pass  upon  the  elements  of  value  which 
pertained  to  that  land,  or  whether  its 
value  was  increased  by  its  capacity  to 
create  water  power.  The  case  is  of  little 
if  any  value  in  determining  the  matter  be- 
fore us. 

In  Union  Water  Power  Co.  v.  Auburn, 
supra,  it  appears  that  the  plaintiff  was 
the  owner  of  dams  across  the  Androscoggin 
river  where  it  flows  between  Auburn  and 
Lewiston.  None  of  the  power  created  by 
these  dams  was  used  in  Auburn,  but  was 
employed  .by  the  plaintiff  in  connection 
with  its  mills  at  Lewiston.  The  assessors 
of  taxes  of  Auburn  assessed  a  tax  upon  the 
plaintiff's  dam  and  water  rights.  The  ac- 
tion was  for  an  abatement  of  said  tax.  The 
court  held  that  water  power,  until  appliod, 
is  potential,  ajnd  that  when  applied  to  mills 
it  becomes  a  part  of  the  mill  property  and 
is  a  subject  of  taxation  where  the  mills  are 
located.  From  this  opinion  of  a  majority 
of  the  court  Hr.  Justice  Emery  dissented, 
and  in  an  able  opinion  pointed  out  that  in 
these  circumstances  water  power  as  a  force 
was  not  taxable  either  in  Auburn  or  Lewis- 
ton,  but  as  a  waterfall  or  mill  privilege  it 
is  a  parcel  of  land  over  which  a  stream  of 
water  flows  and  falls,  and  is  to  be  taxed  in  i 
the  town  where  it  is  situated.  So  far  as 
the  land  is  more  valuable  by  reason  of  tlie 
stream  and  the  falls,  so  far  those  facts  are 
to  be  considered  in  the  valuation  of  the 
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land.  The  owner  of  the  land  owns  not 
strictly  the  power,  but  the  gateway  through 
which  alone  the  power  can  be  captured  and 
led  out.  If  the  right  to  use  the  power  has 
been  acquired  by  the  owner  of  a  mill  situ- 
ated elsewhere,  either  personally  or  as  an 
incident  of  the  ownership  of  the  mill,  the 
value  of  such  right  is  to  be  estimated  in 
assessing  the  owner  of  the  mill. 

"It  should  not  be  assumed  that  taxing 
in  Lewiston  the  right  of  the  mill  to  have 
water  power  from  the  dam  in  Auburn  should 
reduce  the  tax  in  Auburn  upon  the  cor- 
responding right  of  the  dam  to  receive  com- 
pensation therefor.  The  water  power  is 
not  to  be  taxed  in  either  town.  The  in- 
creased value  of  the  real  estate  by  reason 
of  the  incident  natural  monopoly,  or  in- 
cident acquired  rights,  is  to  be  taxed  in  the 
town  in  which  the  real  estate  is  situated." 

The  principles  thus  enunciated  by  Jud^ 
Emery  have  been  followed  in  later  Maine 
cases.  They  are  in  accordance  with  the 
rule  in  New  Hampshire  and  in  the  lAter 
Massachusetts  cases. 

In  Saoo  Water  Power  Co.  v.  Buxton,  98 
Me«  295,  66  Atl.  914,  the  court  said :  "The 
property  assessed  here  was  a  'mill  privi- 
lege.' It  was  the  land  and  the  dam,  but 
it  was  the  land  and  the  dam  situated  as 
they  were,  witii  the  capacity  to  hold  the 
water  of  the  stream  and  create  power.  By 
the  terms  of  the  assessment,  the  power  was 
not  assessed,  and  the  water  was  not  as- 
sessed. The  'privilege'  was  assessed.  Its 
value  might  be  greatly  enhanced  by  the  ex^ 
istenoe  of  the  water  and  the  means  of  cre- 
ating the  power." 

In  Penobscot  Chemical  Fibre  Co.  v. 
Bradley,  99  Me.  263,  59  Atl.  83,  it  ap- 
peared that  the  plaintiff  was  the  owner  of 
the  entire  dam  and  mill  privilege  of  the 
Penobscot  river  as  it  flows  between  Old- 
town  and  Bradley.  The  principal  works 
of  the  plaintiff  were  situated  in  Old  town, 
and  nearly  all  the  water  power  crented  by 
the  dam  was  used  there.  The  plaintiff 
urged  that  such  water  power  should  be  re- 
garded as  appurtenant  to  the  mills  in  Old- 
town,  "and  that  the  additional  value  which 
the  existence  of  the  water  power  creates 
should  not  be  assessed  to  the  ooraT)any  in 
Bradley."  The  court  said:  "Land  upon 
which  a  mill  privijege  exists  is  taxab^e, 
and  the  value  of  the  land  may  be  ^^rr^atly 
enhanced  by  tlie  fact  that  its  topography  is 
such  that  a  dam  may  be  maintained  across 
a  stream  upon  it,  and  water  power  there- 
by created.  The  capability  of  the  land  for 
such  use,  and  the  probability  or  certainty, 
as  the  case  may  be,  of  its  use,  certainly 
affect  its  value.  ...  It  is  not,  Wliers 
is  the  water  power  created  by  the  appel- 
lant's  dam   used?  bat.   How   much  is   its 
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property  in  Bradley  worth?  How  much 
ia  it  worth  as  it  stands, — not  for  farm- 
ing merely,  nor  for  house  lots,  nor  for  any 
other  one  thing,  but  for  any  and  all  pur- 
poses for  which  it  may  be  used?  How 
much  is  it  worth,  taking  into  account  that 
it  is  part  of  a  valuable  mill  privilege?" 

The  question  now  under  discussion  has 
arisen  in  a  number  of  New  Hampshire 
cases,  and  the  supreme  court  of  that  state 
has  passed  upon  it  in  very  carefully  con- 
sidered opinions.  Those  cases  are  all 
opposed  to  the  contention  of  the  petitioner 
that  a  part  of  the  value  of  the  mill  privi- 
lege in  Burrillville  shall  be  held  to  have 
become  appurtenant  to  the  mill  at  Slaters- 
ville,  and  to  be  taxable  solely  in  the  town 
of  North  Smithfield.  Cocheco  Co  v.  Straf- 
ford, 51  N.  H.  455;  Winnipiseogee  Lake 
Cotton  &  Woolen  Mfg.  Co  v  Gilford.  64 
N.  H.  337,  10  Atl.  849;  Amoskeag  Mfg. 
Co.  V.  Concord.  60  N.  H.  662.  32  L.RJI. 
621,  34  Atl.  241. 

In  Pingree  v.  Berkshire  County,  102 
Mass.  76,  it  appeared  that  the  petitioner 
was  the  holder  of  land  and  a  dam  in  the 
town  of  Windsor,  which  was  used  to  form 
a  reservoir  to  hold  back  water  to  be  used 
at  mills  in  the  towns  of  Dalton  and  Pitts- 
field.  The  dam,  independent  of  its  use  for 
the  purpose  of  a  reservoir,  was  of  nominal 
value,  but  for  that  purpose  was  of  great 
value;  the  land  while  covered  by  water 
was  of  only  nominal  value  considered 
merely  as  land  without  regard  to  reservoir 
purposes.  The  assessors  of  Windsor  taxed 
the  dam  and  land  for  $15,000.  The  plain- 
tiff asked  for  an  abatement  of  the  tax,  con- 
tending that  the  said  valuation  and  tax 
must  have  been  made  and  assessed  upon 
the  water  power,  none  of  which  was  ap- 
plied in  Windsor.  The  court  pointed  out 
that  Boston  Mfg.  Co.  v.  Newton,  22  Pick. 
22,  apparently  relied  upon  by  the  plaintiff, 
as  it  is  by  the  petitioner  in  the  case  at  bar, 
while  it  decided  that  the  water  power 
should  be  regarded  as  incident  to  the  mills 
to  which  it  was  applied,  did  not  decide 
that  the  land  and  the  structures  by  which 
the  water  power  was  created  were  not  tax- 
able at  their  value  for  such  purposes.  The 
court  in  the  Pingree  Case  sustained  the 
valuation  and  tax;  held  that  the  land 
and  the  dam  are  taxable  in  Windsor,  and 
"that  the  valuation  should  be  made,  not 
subject  to  the  use  to  which  they  are,  for 
the  time,  appropriated,  nor  independently 
of  that  use  in  any  sense  which  excludes  it 
from  consideration  as  a  means  by  which 
their  value  is  made  available." 

In  Blackatone  Mfg.  Co.  v.  Blackstone, 
200  Mass.  82,  18  L.R.A.(N.S.)  755,  85  N. 
E.  880,  it  appeared  that  a  Rhode  Island  cor- 
poration erected  in  Massachusetts  a  dam 
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across  the  Blackstone  river,  and  con- 
structed in  connection  therewith,  upon 
land  owned  by  it,  canals,  ponds,  and 
trenches  in  the  town  of  Blackstone,  but, 
without  making  any  application  of  the 
water  power  in  Massachusetts,  carried  the 
water  in  a  trench  with  a  slight  fall  into 
Rhode  Island,  where  it  was  used  in  a 
power  house  to  generate  electricity  with 
which  to  run  a  mill  in  that  state.  The  as- 
sessors of  Blackstone  taxed  such  of  the 
property  of  the  corporation  as  was  in  that 
town,  including  the  dam,  the  pond,  the 
canals,  and  the  trench,  with  reference 
to  its  value  as  a  means  of  furnishing 
power  at  the  corporation's  power  house 
in  Rhode  Island,  and  the  corporation 
petitioned  to  have  the  tax  abated.  As 
part  of  a  very  fully  considered  opinion, 
the  court  said:  "What  is  the  value  of 
the  petitioner's  property,  having  reference 
to  any  and  all  of  the  uses  to  which  it  is 
adapted?  ...  If  conditions  in  Rhode 
Island  were  disregarded,  the  value  of  the 
property  in  Massachusetts,  including  with 
the  land  and  water  the  fall  which  the  land 
furnishes,  and  the  dam,  pond,  canals,  and 
other  appurtenances,  would  be  estimated 
in  reference  to  the  most  profitable  uses  to 
which  it  could  be  put,  and  especially  its 
use  to  furnish  power  to  a  mill  in  Massa- 
chusetts, situated  near  the  line  of  the 
state  of  Rhode  Island.  Inasmuch  as  it 
has  been  joined  to  the  property  in  Rhode 
Island,  and  used  with  the  slight  additional 
fall  there  to  produce  a  single  unit  of  water 
power,  and  inasmuch  as  it  is  found  that 
this  is  the  most  valuable  use  to  which  it 
can  be  put,  there  is  no  reason  why  its  value 
should  not  be  considered  in  reference  to 
the  use  to  which  it  is  adapted,  and  which 
is  now  made  of  it  in  connection  with  the 
property  in  the  other  state." 

In  the  state  of  Connecticut  it  is  pro- 
vided by  statute  that  when  water  power  is 
used  in  a  different  town  from  that  in  which 
it  is  created  such  power  shall  be  listed  for 
taxation  only  in  the  town  where  it  is  used. 
In  Quinebaug  Reservoir  Co.  v.  Union,  73 
Conn.  294,  47  Atl.  328,  it  appeared  that 
the  plaintiff  was  the  owner  of  certain 
water  rights  in  the  town  of  Union,  which 
the  court  held  to  be  an  incorporeal  heredi- 
tament and  real  estate.  The  plaintiff  em- 
ployed these  water  rights  for  the  purpose 
of  accumulating  a  water  supply  for  use  by 
mills  lower  down  on  the  stream  in  the 
state  of  Massachusetts.  The  court  held 
that  the  said  statute  was  to  be  construed 
as  applicable  only  to  towns  in  Connecticut. 
As  the  power  was  used  in  Massachusetts 
the  ordinary  rule  governed,  and  the  water 
privilege  was  properly  taxed  in  Union. 
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"When  water  is  artificially  stored  upon 
land  BO  afl  to  create  mechanical  power  by 
its  fall,  the  necessary  result  is  to  bring 
into  existence  a  new  element  of  value.  If 
the  land  thus  used  for  storage  purposes 
would  be  more  valuable  for  other  purposes, 
the  value  gained  is  less  than  the  value  lost. 
If,  on  the  other  hand,  the  power  created 
has  a  value  exceeding  that  of  the  land  oc- 
cupied, the  taxable  resources  of  the  state 
in  which  that  land  is  situated  are  in- 
creased." 

In  our  opinion,  tbe  better  reason,  well 
supported  by  the  weight  of  authority,  is 
that  land  should  be  taxed  with  all  its 
elements  of  value  in  the  town  where  the 
land  is  situated.  If  land  upon  a  stream 
has  such  topography,  either  natural  or 
artificial,  as  to  give  to  the  land  the  ca- 
pacity to  control  the  current  of  the  stream, 
and  to  pour  out  the  water  of  the  stream 
from  an  elevation,  thus  creating  water 
power,  these  circumstances  enhance  the 
value  of  that  land  and  furnish  a  basis  for 
taxation.     This  is  true  whether  that  ca- 


pacity is  employed  to  create  water  power 
to  be  used  on  that  land,  or  upon  other  land 
in  another  town  or  another  state,  and  also 
even  in  case  such  capacity  of  the  land  is 
not  employed  at  all.  If  water  power  thus 
created  is  conducted  to  mills  situated  else- 
where, and  there  applied,  that  circumstance 
may  reasonably  be  regarded  as  increasing 
the  value  of  the  mills  receiving  such  power, 
and  may  be  considered  in  the  taxation  of 
such  mills;  but  no  element  of  value  is 
thereby  taken  from  the  land  where  the 
power  is  created,  and  transferred  and  made 
appurtenant  to  the  mills  where  the  power 
is  used. 

In  our  opinion,  the  petitioner  is  not  en- 
titled to  relief  upon  either  of  the  grounds 
that  it  has  urged  before  us.  We  give  de- 
cision in  favor  of  the  respondents  for  their 
costs. 

The  papers  are  ordered  to  be  sent  back 
to  the  Superior  Court  with  this  decision 
certified  thereon,  and  with  direction  to 
enter  final  judgment  upon  said  decision. 
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Some  cases  otherwise  within  the  scope 
of  this  note  are  not  included  herein  for 
the  reason  that  they  have  been  treated 
in  the  note  to  Blackstone  Mfg.  Co.  v. 
Blackstone,  18  L.R.A.(N.S.)  755,  on 
"Taxation  of  water  power  on  interstate 
stream." 

It  will  be  observed  that  in  Slaters- 
viLLE  Finishing  Co.  v.  Greene,  ante, 
585,  the  petitioner  was  held  not  entitled 
to  relief  upon  either  of  the  grounds 
urged,  the  court  taking  the  view  that  the 
flowing  out  of  a  mill  privilege  by  the 
raising  of  a  dam  below  it  on  the  same 
stream  does  not  destroy  such  mill  privi- 
lege as  an  element  of  the  value  in  the 
land  to  which  it  was  attached;  that  if 
water  power  is  conducted  to  mills  sit- 
uated elsewhere  and  there  applied,  that 
circumstance  may  reasonably  be  regarded 
as  increasing  tne  value  of  the  mills 
receiving  such  power,  and  may  be  con- 
sidered in  the  taxation  of  such  mills; 
but  no  element  of  value  is  thereby  taken 
from  the  land  where  the  power  is  cre- 
ated, and  transferred  and  made  appurte- 
nant to  the  mills  where  the  power  is 
used. 

The  damage  cases  relied  on  by  peti- 
tioner to  support  its  claim  that  by  the 
erection  and  use  of  the  dam  at  Slaters- 
ville  the  mill  privilege  and  rights  in 
Burrillville  had  been  destroyed  as  ele- 
ments of  value  to  be  considered  in  assess- 
ing the  land  in  Burrillville,  and  con- 
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sidered  in  the  opinion  of  SlatersvhjLB 
Finishing  Co.  v.  Greene,  are  not  within 
the  scope  of  this  note,  as  they  did  not 
involve  any  question  in  relation  to  taxa- 
tion. 

The  case  of  Boston  Mfg.  Co.  v.  Newton 
(1839)  22  Pick.  (Mass.)  22,  relied  on  by 
the  petitioner  in  Slatersville  Finish- 
ing Co.  V.  Greene  as  supporting  the  posi- 
tion that  the  privilege  and  water  rights 
in  question  were  made  appurtenant  to 
the  mill  where  used  and  there  taxable, 
holds  that  a  water  power  extending 
across  a  river  dividing  two  towns  which 
was  applied  exclusively  to  mills  in  one 
of  the  towns  was  not  subject  to  taxation 
in  the  other.  It  is  said  in  Blackstone 
Mfg.  Co.  V.  Blackstone  (1908)  200  Mass. 
82,  18  L.R.A.(N.S.)  755,  85  N.  E.  880, 
that  the  Newton  Case  has  been  treated 
as  settling  the  law  in  Massachusetts  that 
the  possibility  of  deriving  power  from 
the  water  of  a  stream  before  the  water 
is  appropriated  or  used  for  furnishing 
power  is  not  taxable  property  by  itself 
alone;  and  that,  when  water  is  appro- 
priated and  used  for  power,  it  is,  as  be- 
tween different  owners  and  munici- 
palities, taxed  with  the  property  to 
which  it  is  applied. 

The  Blackstone  Case  also  points  out 
that  in  the  Newton  Case  the  water  power 
is  dealt  with  only  in  connection  with  an 
attempt  to  tax  it  as  a  distinct  subject, 
apart   from   the   land  in   Newton   over 
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which  the  water  flowed,  and  apart  from 
the  part  of  the  dam  which  was  in  that 
town,  and  that  the  tax  upon  the  dam  as 
well  as  that  upon  the  land  was  held  to 
be  rightly  assessed. 

The  reasons  for  the  decision  in  the 
Newton  Case,  observes  Knowlton,  Ch.  J., 
in  Blackstone  Mfg.  Co.  v.  Blackstone 
(Mass.)  supra,  are  found  in  legislation 
relative  to  the  erection  of  mills,  which 
did  not  affect  the  right  to  consider  for 
purposes  of  taxation  a  fall  of  water,  a 
dam,  and  other  structures  in  connection 
with  land  in  Massachusetts  upon  which 
they  are  located,  although  the  power  is 
utilized  across  the  border  in  another 
state.  (As  to  this  point,  see  note  in  18 
L.R.A.(N.S.)  755,  above  referred  to.) 

So,  in  Union  Water  Power  Co.  v. 
Auburn  (1897)  90  Me.  60,  37  L.R.A.  651, 
60  Am.  St.  Rep.  240,  37  Atl.  331,  water 
power  is  held  not  taxable  at  the  site  of 
the  dam  if  used  elsewhere,  since  until 
applied  it  is  potential  and  not  actual  in 
the  sense  that  it  is  property  subject  to 
taxation.  See  comment  on  this  case  in 
the  opinion  in  the  Slat£rsville  Case. 

It  was  claimed  in  Bellows  Falls  Canal 
Co.  V.  Rockingham  (1865)  37  Vt.  622, 
that  the  value  of  the  canal  as  a  reservoir 
furnishing  water  power  was  either  twice 
included,  once  under  the  head  of  "locks 
and  canals,"  and  again  with  each  mill 
and  shop,  or  else  that  it  was  wholly 
included  under  the  head  of  "locks  and 
canals,''  separate  from  the  mills  carried 
by  it,  and  that  either  mode  made  the  list 
illegal.  The  court  said:  "It  does  not 
appear  but  that  such  part  of  the  water 
power  furnished  by  the  canal  as  was  ap- 
plied to  any  mill  or  shop  was  included 
in  the  valuation  of  such  mill  or  shop. 
If  there  was  any  remaining  capacity  in 
the  canal  to  furnish  water  power,  not 
used,  which  made  the  structure  or 
reservoir  more  valuable,  it  was  properly 
appraised  with,  and  as  a  part  of,  the 
property  itself.  It  may  be  conceded  that 
a  water  power  as  such,  unconnected  with 
any  mill  or  other  erection,  and  dis- 
connected  from  any  land,  is  not  a  proper 
subject  of  taxation.  But  when  applied 
to  a  mill  or  factory,  to  the  extent  it  is 
thus  applied  it  becomes  a  part  of  the 
mill  or  factory  itself,  and  should  be 
taxed  with  and  as  a  part  of  it;  and  when 
unimproved  it  is  to  be  taxed  with  the 
land  to  which  it  belongs,  if  its  existence 
adds  to  the  value  of  the  property." 

In  Lowell  v.  Middlesex  County  (1863) 
6  Allen  (Mass.)  131,  the  owners  of  the 
locks  and  canals  had  a  surplus  water 
power  which  was  unemployed.  In  assess- 
ing the  value  of  the  locks  and  canals 
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this  surplus  water  power  was  added  to 
their  value,  and  it  was  decided  that  this 
was  proper  and  legal. 

As  stated  in  the  Blackstone  Case,  the 
subject  has  been  considered  in  New 
Hampshire  on  general  principles,  seem- 
ingly without  reference  to  the  Mill  Acts, 
and  it  is  held  broadly  that  the  elements 
in  the  real  estate  which  create  the  power 
are  to  be  treated  as  creating  its  value; 
and  that  the  whole  is  to  be  assessed  in 
the  town  where  these  are  situated,  with- 
out reference  to  the  location  of  the  mill 
where  the  power  is  applied. 

Thus,  in  Cocheco  Mfg.  Co.  v.  Strafford 
(1871)  51  N.  H.  455,  water  power  is  held 
taxable  as  part  of  the  real  estate  at  the 
place  vrhere  it  is  created,  although  the 
mills  with  the  water  power  attached  may 
be  taxed  in  the  separate  townships  in 
which  they  are  situated.  Other  New 
Hampshire  cases  sustaining  the  view  are 
cited  in  the  note  in  18  L.R.A.(N.S.)  755. 

Where  petitioner  had  the  right  to  use 
or  draw  off  water  from  a  certain  lake  to 
operate  mills,  the  lake  being  located  in  a 
town  adjoining  that  in  which  the  land 
lay,  but  petitioner  having  no  ownership 
in  the  lands  under  the  water  of  the  lake 
or  in  any  of  the  lands  adjoining,  it  was 
held  in  Re  Hall  (1907)  116  App.  Div. 
729,  102  N.  Y.  Supp.  6,  that  the  water 
right  was  incorporeal  and  appurtenant 
to  petitioner's  land,  and  should  be  taxed 
as  a  part  of  it  in  the  town  where  the  land 
lay.  (Order  affirmed  in  (1907)  189  N. 
Y.  552,  82  N.  E.  1127.) 

In  Pingree  v.  Berkshire  (1869)  102 
Mass.  76  (discussed  in  Siatersville 
Finishing  Co.  v.  Greene,  ante,  685),  a 
tax  upon  a  dam  and  land  in  Windsor 
used  to  make  a  reservoir  to  furnish  pow- 
er for  mills  in  Dalton  and  Pittsfield  was 
held  rightly  assessed  in  Windsor  on  their 
value  for  use  in  producing  the  power. 
The  court  said  that  the  Newton  Case  did 
not  decide  that  the  land  and  structures 
by  which  the  power  is  created  are  not 
taxable  for  their  value  as  such. 

The  question  presented  in  Hazard 
Powder  Co.  v.  Enfield  (1908)  80  Conn. 
486,  69  Atl.  16,  is  whether  a  water  power 
connected  with  mills  that  have  been  shut 
down  with  the  bona  fide  intention  on 
the  part  of  the  owner  to  discontinue 
work  there  is  to  be  considered  in  fixing 
the  value  of  the  plant  for  assessment. 
The  statute  provides  that  "when  water 
power  created  or  reserved  in  any  manner 
by  work  wholly  located  in  the  same  town 
in  which  it  is  appropriated  and  used,  is 
used  by  its  owner,  the  whole  shall  be  as- 
sessed and  set  in  the  list  as  incidental  to 
the  machinery  which  is  operated  by  it 


ANNOTATION— TAX—SITUS  OF  MILL  SITE  OR  WATER  POWER. 


503 


and  not  separately  as  distinct  property.^ 
The  court  expresses  the  opinion  that  an 
owner  who  has  the  water  power  applied 
to  his  own  mills  so  that  the  same  is 
available  for  immediate  use  in  connec- 
tion therewith  is  using  it  within  the 
meaning  of  the  statute,  so  that  it  should 
be  assessed  and  set  in  his  list  as  incident 
to  the  machinery,  although  the  mills  and 
machinery  may  at  the  date  for  assess- 
ing it  stand  idle,  and  whether  it  be  his 
intention  that  they  shall  remain  perma- 
nently so  or  not.  The  court  said  that  it 
is  true  that  the  water  power  was  not  in 
use  actually  operating  the  mill  and  ma- 
chinery, but  it  was  not  disconnected  from 
them,  and  was  capable  of  such  use  by 
hoisting  the  gates.  "It  was  supplying 
the  power  for  their  operation  as  truly  as 
though  actually  operating  them,  and  thus 
was  as  much  an  incident  of  the  mills  and 
their  machinery  as  when  actually  operat- 
ing them.  It  added  to  the  market  value 
of  the  mills  the  same  as  it  would  if  they 
were  in  operation.  It  was  thus  as  ef- 
fectively appropriated  by  the  pltiintiff 
to  its  own  use  in  connection  with  its  mills 
as  when  they  were  in  operation.  If  the 
assessmr^t  depended  upon  the  actual  use 
of  the  water  power  in  operating  the 
machinery,  then  any  temporary  stoppage 
of  the  mills  on  the  first  day  of  October 
would  render  an  assessment  impossible. 
When  the  owner  stops  his  mill,  whether 
for  a  short  time  or  with  the  intention  of 
permanently  discontinuing  its  work, 
there  would  seem  to  be  no  good  reason 
for  assessing  the  water  power  and  works 
by  which  it  is  created  disconnected  from 
the  mill  and  the  mill  disconnected  from 
its  power."  The  court  further  observed 
that  "after  mills  in  such  cases  have  gone 
to  decay  or  been  dismantled  so  that  they 
are  no  longer  liable  to  assessment  as 
'mills  and  manufactories,'  the  water  pow- 
er, not  then  being  incident  to  any  ma- 
chinery, could  only  be  assessed  as  inci- 
dent to  the  lands  and  works  by  which  it 
is  created.  In  the  present  case  the  evi- 
dence, which  is  made  part  of  the  record, 
shows  that  nothing  had  been  done  toward 
dismantling  the  mills  at  the  date  of  the 
assessment.  The  water  power  should 
have  been  considered,  therefore,  as  inci- 
dent to  the  machinery  in  valuing  the 
mills  and  manufactories." 

A  dam  and  reservoir  located  partly  in 
one  town  and  partly  in  another  was  in 
East  Granby  v.  Hartford  Electric  Light 
Co.  (1903)  76  Conn.  169,  56  Atl.  514,  held 
to  have  been  located  for  the  purpose  of 
taxation  in  the  town  where  the  power 
was  applied,  under  a  statute  providing 
that  water  power  shall  be  assessed  in  the 
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town  in  which  it  is  used  and  appro- 
priated as  incidental  to  the  machinery 
which  is  operated  by  it. 

In  Sttco  Water  Power  Co.  v.  Buxton 
(1903)  98  Me.  295,  56  Atl.  914,  the  prop- 
erty consisted  of  land  on  the  shore  of  a 
stream,  and  an  unused  dam  across  the 
stream.  The  contention  was  that  the 
assessors  could  only  assess  the  land  for 
what  it  was  worth  as  land,  independent 
of  it  being  a  parcel  of  a  mill  privilege, 
and  the  dam  for  what  it  was  worth  as  a 
structure.  The  court,  distinguishing 
Union  Water  Power  Co.  v.  Auburn 
(1897)  90  Me.  60,  37  L.R.A.  651,  60  Am. 
St.  Rep.  240,  37  Atl.  331,  states  that  in 
that  case  the  assessors  assessed  "dam  and 
water  rights."  The  "water  rights"  were 
a  distinctive  element  of  assessment. 
They  were  assessed  for  what  they  were 
supposed  to  be  worth  as  property,  and 
not  regarded  as  merely  a  condition  which 
gave  the  dam  an  enhanced  value.  And 
the  court  in  considering  the  assessment 
treated  it  as  an  assessment  of  water 
power,  as  such,  and  so  held  that  it  was 
illegal.  In  the  Saco  Case,  however,  the 
mill  privilege  only  was  assessed,  and  by 
no  fair  construction  can  it  be  regarded 
as  an  assessment  of  water  power  as  prop- 
erty. Besides,  in  the  Saco  Case  the 
water  power  was  not  appurtenant  to 
mills  in  other  towns,  as  was  held  to  be 
the  case  in  Union  Water  Power  Co.  v. 
Auburn,  but  was  incident  to  land  and  a 
dam  where  there  were  no  mills.  The 
court  observed:  "Suppose  there  were 
no  dam.  Could  it  be  successfully  con- 
tended that  the  land  was  to  be  assessed 
only  for  its  value  as  land  for  farming, 
or  for  any  other  use  to  which  it  might 
be  put,  disconnected  from  the  stream? 
Is  land  upon  which  there  is  a  valuable 
unimproved  water  privilege,  where  no 
power  is  being  developed,  to  be  assessed 
only  for  the  value  of  the  land,  without 
the  privilege?  May  it  not  be  the  chief 
value  of  the  land  that  it  had  a  privilege 
upon  ilf  And  does  the  fact  that  an  un- 
used dam  has  been  built  upon  the  privi- 
lege make  it  any  other  than  an  unused 
privilege,  and  assessable  for  its  value  as 
a  privilege?  We  think  not.  We  think 
that  in  so  far  as  this  land  was  made  more 
valuable  by  the  stream  and  fall,  so  far 
these  were  properly  to  be  considered  in 
the  valuation  of  the  land." 

So  in  Penobscot  Chemical  Fibre  Co.  v. 
Bradley  (1904)  99  Me.  263,  59  Atl.  83, 
it  is  held  that  the  value  of  land  may  be 
enhanced  by  reason  of  its  capacity  to 
create  water  power,  and  that  a  water 
power  or  mill  privilege  is  taxable  as  part 
of  the  land  where  the  land  is  situated. 
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although  the  power  is  applied  else-where. 
See  discussion  of  this  case  in  opinion  of 
Slatersville  Finishing  Co.  v.  Greene. 

So  it  is  stated  in  Lowell  v.  Middlesex 
County  (1890)  152  Mass.  372,  9  L.R.A. 
356,  25  N.  E.  469,  that  water  power  when 
used  should  be  taxed  with  the  land  of 
which  it  is  parcel  or  to  which  it  is  ap- 
purtenant. 

The  decision  Cheshire  v.  Berkshire 
County  (1875)  118  Mass.  386,  holds  un- 
constitutional and  void  a  statute  which 
provides  that  "all  reservoirs  of  water 
with  the  dams  connected  therewith  and 
the  lands  under  the  same,  used  to  main- 
tain a  uniform  supply  of  water  for  mill 


power,  shall  be  assessed  for  the  purposes 
of  taxation  in  the  town  or  towns  where 
located,  at  a  valuation  not  exceeding  a 
fair  valuation  of  land  of  like  quality  in 
the  immediate  vicinity." 

The  decision  Re  Ontario  &  M.  Power 
Co.  (1916)  35  Ont.  L.  Rep.  459,  9  Ont. 
Week.  N.  404,  28  D.  L.  R.  30,  holds  that 
in  assessing  land  it  is  proper  to  take 
into  consideration  its  special  adapta- 
bility to  such  a  use  as  a  water-power 
block  is  being  put  to, — its  use  in  develop- 
ing a  valuable  water  power  which  with- 
out it  could  not  have  been  developed. 

J.  D.  C. 
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JAMES  H.  MURPHY,  Appt., 

V. 

EMMETT  HOHNE. 
(—  Fla.  — ,  74  So.  973.) 

Specific  performance  —  discretion. 

1.  Applications  for  the  enforcement  of 
specilic  performance  of  contracts  for  the 
sale  of  real  estate  are  addressed  to  the  sound 
judicial  discretion  of  the  chancellor.  Such 
discretion  is  controlled  by  the  provisions 
and  principles  of  law  and  equity  applicable 
to  the  particular  facts  and  circumstances; 
and  unless  it  clearly  appears  that  the  chan- 
cellor has  erred  in  his  decree  in  refusing  a 
specific  performance  it  will  not  be  dis- 
turbed on  appeal. 

For  other  cases,  see  Appeal  and  Error,  VIL 
t,  in  Dig.  l-oZ  N,  8. 

Same  -*  right  of  parties. 

2.  The  enforcement  by  a  court  of  equity 
of  a  specific  performance  of  a  contract  is 
not  a  matter  of  right  in  either  party  to  such 
contract,  hut  a  matter  for  the  exercise  of  a 
sound  judicial  discretion  by  the  court,  and 
should  only  be  exercised  when  a  decree  for 
specific  performance  would  be  strictly  equi- 
table as  to  all  the  parties  under  the  facts  as 
they  exist. 

For  other  cases,   see  Specific  Performance, 
I.  a,  in  Dig,  1-52  N.  8. 

Same  —  improvements  —  effect. 

3.  Improvements  afford  no  independent 
ground  for  specific  performance  unless  they 
are  both  valuable  and  permanent  and  are 
warranted  by  the  contract. 

For  other  cases,  see  Specific  Performance, 
I.  e,  in  Dig.  1-5B  N,  8, 

Headnotes  by  WnrrFiELD,  J. 

Note. —  As  to  right  of  vendee  to  specific 
performance  with  abatement  from  purchase 
price  where  vendor  is  unable  to  convey  a 
good  and  unencumbered  title,  see  annota- 
tion following  this  case,  posti  597. 
L.R.A.1917F. 


Same  —  les^al  rights. 

4.  An  enforcement  in  equity  of  the  spe- 
cific performance  of  a  contract  to  convey 
real  estate  is  not  a  matter  of  right  except 
as  such  enforcement  may  be  essential  to  the 
maintenance  of  a  legal  right  to  which  the 
movant  is  clearly  and  equitably  entitled. 
For  other  cases,  see  Specific  Performance, 

I.  €,  in  Dig.  1-52  N.  8. 

(March  31,  1917.) 

A  PPEAL  by  complainant  from  an  order 
jljL  of  the  Circuit  Court  for  Hillsborough 
County  sustaining  a  demurrer  to  a  bill  filed 
to  compel  specific  performance  of  a  contract 
to  convey  certain  real  estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hilton  S.  Hampton  and  Fred 
J.  Hampton,  for  appellant: 

Specific  performance  can  be  successfully 
invoked  in  every  case  where  to  refuse  relief 
would  be  to  work  hardship  or  injustice  upon 
the  party  appealing  to  the  equitable  forum. 

Leach  v.  Forney,  21  Iowa,  271,  89  Am. 
Dec.  574;  Troutman  v.  Lowing,  16  Iowa, 
415;  Warvelle,  Vend.  &  P.  2d  ed.  §  753; 
Bookman  v.  Sonntag  Invest.  Co.  67  Fla.  293, 
64  So.  948;  Wright  v.  Young,  6  Wis.  127. 
70  Am.  Dec.  453;  26  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  83,  84,  89;  Taylor  v.  Mathews,  53 
Fla.  776,  44  So.  146;  Overman  v.  Hathaway, 
29  Kan.  434;  Walker  v^  Kelly,  91  Mich. 
212,  51  X.  W.  934. 

Mr.  Charles  B.  Parkhill  for  appellee. 

Wliitfield,  J.,  delivered  the  opinion  of 
the  court: 

The  bill  of  complaint  herein  is  as  follows : 
"James  H.  Murphy,  by  his  solicitor,  Hil- 
ton S.  Hampton,  brings  this  his  amended 
bill  of  complaint  against  Emmett  Hohne, 
and  thereupon  your  orator  complains  and 
says:  That  on  the  18th  day  of  June,  1915, 
the  defendant  was  seised  and  possessed  of 
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the  following  premiseB  lying  in  HillBborough 
county,  Florida:  Lots  1,  2,  and  3  of  block 
3  of  Luna  Park,  as  per  revised  map  of  the 
same  recorded  in  the  records  of  Hillsborough 
county,  Florida.  And  desiring  to  sell  the 
same  to  the  complainant,  thereupon  the  com- 
plainant then  and  there  agreed  to  pay  the 
sum  of  $449  in  cash,  and  the  -  complainant 
further  agreed  to  assume  and  pay  all  taxes 
now  due  and  owing  on  said  premises,  to- 
gether with  three  paving  certificates,  one 
for  $116.15,  another  for  the  same  amount, 
and  a  third  for  the  sum  of  $175.20,  together 
with  the  taxes  thereon  amounting  to  ap- 
proximately the  sum  of  $150,  and  further 
agreed  to  furnish  an  abstract  at  a  cost  of 
$21.50. 

"And  the  said  defendant  agreed  for  the 
consideration  above  named  to  execute  and 
deliver  a  warranty  deed  of  conveyance  con- 
veying the  property  to  your  orator,  clear  of 
encumbrances,  save  and  except  the  taxes  and 
paving  above  specified,  and  in  pursuance  of 
said  agreement  your  orator  then  and  there 
paid  to  the  defendant  $50  cash,  and  was 
then  and  there  let  into  the  possession  of  the 
property,  and  proceeded  to  improve  the 
same;  that  after  the  consummation  of  said 
agreement  the  defendant  stated  to  your 
orator  that  he  had  a  wife  who  was  in 
Brewton,  Alabama;  therefore  he  could  not 
immediately  deliver  a  deed,  but,  having  pre- 
viously given  your  orator  a  receipt,  which 
is  attached  to  this  bill  as  a  part  of  the  same 
and  marked  Exhibit  A,  agreed  that  he  would 
take  with  him  a  warranty  deed  and  would 
have  the  same  executed  in  Brewton,  Ala- 
bama, would  procure  his  wife's  signature 
and  separate  acknowledgment  to  the  same, 
and  would  send  it  to  the  American  National 
Bank  of  Tampa,  Florida,  at  which  time 
your  orator  was  to  pay  the  balance  of  the 
purchase  price,  amounting  to  $289. 

**Your  orator  further  represents  that  at 
the  time  of  purchase  your  orator  agreed  to 
pay  the  defendant  a  price  then  considered  by 
your  orator  in  excess  of  the  value  of  the 
land,  for  the  reason  that  your  orator's  wife 
has  become  very  much  attached  to  said  lot 
and  desired  the  same  for  a  home  by  reason 
of  its  location,  and  has  frequently  begged 
3'our  orator  to  ascertain  the  owner  of  the 
same  and  purchase  it. 

"Your  orator  further  represents  that,  al- 
though he  has  paid  the  part  of  the  purchase 
price  demanded,  has  been  let  into  posses- 
sion of  the  said  property,  and  is  now  in 
possession  of  the  same,  has  expended  divers 
sums  of  money  in  improving  said  property, 
in  grubbing,  grading,  and  clearing  the  same 
for  building,  has  purchased  the  abstract  as 
above  specified,  has  done  all  things  on  his 
part  agreed  to  be  done  and  performed,  and 
is  ready,  willing,  and  able  to  oaxry  out  all 
L.R.A.1917F. 


conditions,  payments,  and  stipulations  on  his 
part  agreed  to  be  done  and  performed,  yet 
the  defendant,  notwithstanding  the  premises 
and  the  said  payments,  but  with  a  fraudu- 
lent design  to  extort  the  payment  of  addi- 
tional money  from  your  orator,  in  bad  faith, 
and  with  the  purpose  of  escaping  his  just 
obligations,  has  refused  to  make  and  execute 
and  deliver  said  deed,  and,  as  the  defendant 
is  insolvent,  your  orator  has  been  com- 
pelled, having  no  other  remedy  save  in  a 
court  of  equity,  to  file  this  bill  of  com- 
plaint. 

"Your  orator  further  represents  that  the 
said  complainant  is  now  the  holder  of  the 
legal  title  to  the  foregoing  property,  and 
same  is  clear  of  encumbrance,  save  and  ex- 
cept the  taxes  and  paving  certificate,  which 
under  the  agreement  of  purchase  your  ora- 
tor has  assumed  as  part  consideration,  and 
your  orator  is  ready,  able,  and  willing  to 
make  said  payments,  and  hereby  offers  and 
tenders  to  pay  the  balance  of  the  purchase 
price  upon  tender  of  a  deed  in  accordance 
with  the  contract  of  the  parties. 

"The  premises  considered,  your  orator 
prays: 

"(1)  That  the  said  Emmett  Hohne,  who 
is  made  a  party  defendant  to  this  bill,  may 
be  decreed  to  answer  the  same,  answer  un- 
der oath  being  hereby  waived. 

"(2)  That  on  final  hearing  this  court  will 
order  and  decree  that  the  defendant  do 
specifically  perform  the  agreement  herein- 
before set  forth  by  making,  executing,  and 
delivering  to  your  orator,  upon  payment  of 
the  balance  of  the  purchase  price,  as  agreed, 
a  deed  of  conveyance  as  contracted,  convey- 
ing the  property  described  in  this  bill  of 
complaint  to  your  orator,  clear  of  encum- 
brance save  and  except  taxes  and  paving 
certificates,  and  in  the  event  of  his  failure 
to  do  so  that  the  decree  of  this  court  may 
operate  as  such  conveyance;  that  he  do 
procure  to  the  said  deed,  as  agreed,  the 
signature  of  his  wife,  relinquishing  her 
dower  therein  in  the  manner  required  by 
the  laws  of  the  state  of  Florida,  and  in  case 
of  his  failure  to  procure  the  signature  of 
^is  said  wife,  and  her  separate  acknowl- 
edgment to  said  deed  in  the  form  required 
by  law,  that  the  value  of  the  existing  dower 
interest  of  his  said  wife  may  be  computed, 
and  that  your  orator  may  have  credit  there- 
for on  the  purchase  price  of  the  land  sought 
to  have  conveyed,  or  have  indemnity  there- 
for. 

"(3)  That  your  orator  may  have  such 
other  and  further  relief  in  the  premisea  as 
may  be  agreeable  to  equity,  and  as  the  cir- 
cumstances of  this  case  shall  warrant. 

"(4)  That  a  writ  of  8ubp<Bna  do  issue  di- 
rected to  the  defendant,  Emmett  Hohne,  re- 
quiring him  on.  a  day  and  under  a  penalty 
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to  be  therein  fixed  to  be  and  appear  before 
this  honorable  court,  full,  true,  and  perfect 
answer  to  make  to  all  and  singular  the  al- 
legations in  this  bill  of  complaint,  and  to 
stand  to  and  perform  such  other  and  fur- 
ther order  in  the  premises  as  may  be  prop- 


ft 


er. 

Exhibit  A  is  as  follows: 

Received  from  James  H.  Murphy  the  sum 
of  fifty  ($50.00)  dollars,  being  part  pay- 
ment for  the  purchase  price  of  the  following 
property  in  Hillsborough  county,  Florida: 

Lots  1,  2,  and  3  in  block  3  of  Luna  Park, 
a  subdivision,  as  per  recorded  plat  thereof. 
» I  agree  to  furnish  a  warranty  deed,  clear 
of  encumbrances,  save  taxes  since  1003  and 
assessments  for  paving,  to  the  said  Murphy 
upon  his  paying  to  me  the  balance  of  the 
purchase  price,  to  wit,  $280,  the  total  pur- 
chase price  of  the  property  being  $339.90, 
plus  taxes  and  paving,  which  Mr.  Murphy 
agrees  to  pay  since  1908. 

Witness  my  hand  and  seal  on  this  18th 
day  of  June,  a.  d.  1915. 

Emmett  Hohne.    [Seal.] 

A  demurrer  to  the  bill  of  complaint  was 
filed  on  the  following  grounds: 

"(1)  The  bill  is  without  equity. 

"(2)  The  allegations  of  the  bill  of  com- 
plaint do  not  entitle  the  complainant  to  the 
relief  prayed  for  therein. 

"(3) The  allegations  of  the  bill  of  com- 
plaint show  that  the  complainant  is  not  en- 
titled to  the  relief  prayed  for  therein. 

"(4)  The  allegations  of  said  bill  seek  to 
vary  the  terms  of  the  written  contract  by 
parol  testimony." 

This  demurrer  was  sustained,  and  the  com- 
plainant appealed. 

Applications  for  the  enforcement  of  spe- 
cific performance  of  a  contract  for  the  sale 
of  real  estate  are  addressed  to  the  sound 
judicial  discretion  of  the  chancellor.  Such 
discretion  is  controlled  by  the  provisions 
and  principles  of  law  and  equity  applicable 
to  the  particular  facts  and  circumstances  ;• 
and  unless  it  clearly  appears  that  the  chan- 
cellor has  erred  in  his  decree  in  refusing  a 
specific  performance,  it  will  not  be  dis- 
turbed on  appeal.  Gaskins  v.  Byrd,  66  Fla. 
432,  63  So.  824. 

The  enforcement  by  a  court  of  equity  of 
a  specific  performance  of  a  contract  is  not 
a  matter  of  right  in  either  party  to  such 
contract,  but  a  matter  for  the  exercise  of  a 
sound  judicial  discretion  by  the  court,  and 
should  only  be  exercised  when  a  decree  for 
specific  performance  would  be  strictly  equi- 
table as  to  all  the  parties  under  the  facts 
L.R.A.1917F. 


as  they  exist.  Rose  ▼.  Henderson,  63  Fla. 
664,  59  So.  138. 

Improvements  aflTord  no  independent 
ground  for  specific  performance  unless  they 
are  both  valuable  and  permanent  and  are 
warranted  by  the  contract.  L'Engle  v.  Over- 
street,  61  Fla.  653,  65  So.  381. 

An  enforcement  in  equity  of  the  specific 
performance  of  a  contract  to  convey  real 
estate  is  not  a  matter  of  right  except  as 
such  enforcement  may  be  essential  to  the 
maintenance  of  a  legal  right  to  which  the 
movant  is  clearly  and  equitably  entitled. 
As  the  complainant  below  has  no  right  to 
enforce  specific  performance  against  the  wife, 
and  as  when  the  contract  was  made  the 
complainant,  not  knowing  the  defendant  was 
a  married  man,  contemplated  a  conveyance 
by  the  defendant  of  the  entire  property 
rights  in  the  land,  which  could  not  have 
been  contracted  for  if  contemplated  by  the 
defendant,  he  knowing  he  had  a  wife,  and 
no  contract  by  her  being  made  as  required 
by  the  statute,  the  court  will  not  require 
specific  performance  in  part  and  compensa- 
tion for  the  remainder,  that  relief  not  ap- 
pearing in  this  case  to  be  essential  to  the 
maintenance  of  the  legal  rights  of  the  com- 
plainant growing  out  of  the  contract  as  it 
was  accepted  by  him.  It  does  not  clearly 
appear  that  appropriate  proceedings  at  law 
will  not  afford  a  complete  remedy.  The  de- 
fendant apparently  owns  the  property  in 
controversy. 

An  abuse  of  discretion  is  not  shown  in 
the  order  sustaining  the  demurrer  to  the  bill 
of  complaint  which  was  appealed  from,  and 
such  order  is  affirmed. 

Browne,  Ch.  J.,  and  Taylor,  Shackle- 
fordy  and  Ellis,  JJ.,  concur. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  on  April  19,  1917: 

The  allegations  of  the  complainant  clear- 
ly show  that  in  accepting  the  contract  to 
convey  he  did  not  contemplate  the  existence 
of  or  the  conveyance  of  a  dower  interest  in 
the  land;  and  though  the  complainant  may 
have  been  deceived  as  to  the  defendant's 
right  to  convey  the  land,  this  does  not  af- 
ford an  equity  for  specific  performance. 
Deception  may  give  a  right  of  action  at 
law  or  in  equity  for  appropriate  relief;  but 
specific  performance  is  not  a  general  rem- 
edy for  deception,  and  the  allegations  in  this 
case  do  not  show  a  clear  right  to  enforce 
in  part  a  contract  to  convey  land« 

Rehearing  denied. 

An  the  JnsUeea  concur. 
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Annotation— Right  of  vendee  to  specific  performance  with  abatement 
from  purchase  price  where  vendor  is  unable  to  convey  a  good  and 
unencumbered  title. 


Earlier  cases  discussing  the  question 
under  annotation  will  be  found  in  notes 
to  Barbour  v.  Hickey,  24  L.R. A.  763,  705 ; 
Eppstein  v.  Kuhn,  10  L.R.A.(N.S.)  117; 
and  Kuratli  v.  Jackson,  38  L.R.A.(N.S.) 
1195. 

As  shown  by  the  earlier  notes  the  gen- 
eral rule  is  that  a  vendor  may  at  the 
instance  of  his  vendee  be  compelled  to 
perform  to  the  extent  of  his  ability-  a 
contract  which  he  is  not  able  to  carry 
out  in  full  This  rule  finds  further  sup- 
port in  other  cases. 

Thus,  a  purchaser  who  insists  on  the 
specific  performance  of  a  contract  by  a 
vendor  who  has  agreed  to  sell  a  larger 
interest  in  land  than  he  has  is  entitled 
to  a  decree  as  to  that  which  the  vendor 
can  convey^  with  an  abatement  from  the 
purchase  price.  Melin  v.  Woolley  (1908) 
103  Minn.  498,  22  L.R.A.(N.S.)  695,  115 
N.  W.  654,  946;  Lathrop  v.  Columbia 
Collieries  Co.  (1912)  70  W.  Va.  58,  73  S. 
E.  299;  Gottesman  v.  Warner  (1912)  — 
Ont.  — ,  3  D.  L.  R.  296;  Chapman  v. 
Edwards  (1911)  16  B.  C.  334. 

And  so  a  vendee  may  have  a  decree  of 
specific  performance  of  so  much  land  as 
a  vendor  is  able  to  convey  a  good  title 
to  with  an  abatement  from  purchase 
price,  where  the  vendor  as  to  a  portion 
of  the  land  contracted  to  be  conveyed 
can  give  a  life  estate  only.  Ontario 
Asphalt  Block  Co.  v.  Montreuil  (1913) 
29  Ont.  L.  Rep.  534. 

And  where  a  vendor  is  able  to  give 
title  TO  only  a  three-fourths  interest  in 
land  he  had  contracted  to  convey,  the 
vendee  is  entitled  to  a  decree  of  specific 
performance  as  to  such  three-fourths  in- 
terest with  abatement  of  proportionate 
part  of  purchase  price.  Farrell  v.  Bork 
(1910)  76  N.  J.  Eq.  615,  79  Atl.  897. 

And  a  vendee  who  has  contracted  to 
purchase  land  upon  which  there  are  en- 
cumbrances of  which  he  was  without 
knowledge  at  the  time  he  entered  into 
the  contract,  and  which  cannot  be  re- 
moved by  the  vendor,  is  entitled  to  a 
decree  of  specific  performance  with  a 
deduction  of  a.  proportionate  part  of  the 
purchase  price  to  cover  the  encum- 
brances, the  conveyance  to  be  so  drafted 
as  to  exclude  from  covenants  of  war- 
ranty such  encumbrances.  Cashman  v. 
Bean  (1917)  226  Mass.  198,  115  N.  B. 
574.  The  encumbrances  in  this  case  were 
for  a  party  wall  and  a  passageway. 

So,  in  Milam  v.  Williams  (1914)  73 
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W.  Va.  467,  80  S.  E.  770,  where  a  con- 
tract by  a  husband  and  wife  for  the  sale 
of  two  lots  owned  separately  was  not 
acknowledged  by  the  wife,  there  could  be 
a  decree  of  specific  performance  against 
the  husband  for  the  lot  owned  by  him, 
with  an  abatement  from  the  purchase 
price  of  such  amount  as  the  value  of  the 
wife's  lot  bore  to  the  entire  purchase 
price. 

And  where  one  contracts  to  convey  by 
special  warranty  deed  a  government  sub- 
division of  land,  title  to  which  he  had 
acquired  under  tax  foreclosure,  and  title 
to  a  portion  thereof  is  devested  by  a 
decree  vesting  title  in  a  third  party,  the 
vendee  is  entitled  to  specific  performance 
as  to  the  remainder  of  the  tract  with  an 
abatement  from  the  purchase  price  of 
the  value  of  the  portion  to  which  title 
in  the  vendor  has  failed.  Baldwin  v. 
Brown  (1908)  48  Wash.  303,  93  Pac.  413. 

And  where  part  of  several  tenants  in 
common  of  a  tract  of  land  contract  to 
convey  the  entire  tract,  it  being  contem- 
plated that  all  the  owners  will  join  in 
the  conveyance,  if  the  contract  cannot 
be  carried  out  as  to  the  entire  tract  be- 
cause of  the  refusal  of  one  of  the  owners 
to  sign  and  a  homestead  claim  of  an- 
other, the  vendee  may  have  specific  per- 
formance as  to  the  interests  which  are 
able  to  be  conveyed,  with  a  proportionate 
abatement  of  the  purchase  price.  Ward 
V.  Walker  (1913)  —  Tex.  Civ.  App.  — , 
169  S.  W.  320. 

Also,  where  one  as  agent  of  another 
contracts  to  sell  75  feet,  and  as  executor 
of  an  estate  25  feet,  of  a  certain  lot,  and 
the  contract  is  not  binding  as  to  the  es- 
tate for  want  of  authority  in  the 
executor  to  sell,  the  vendee  is  entitled  to 
a  decree  of  specific  performance  as  to 
the  75  feet,  with  a  proportionate  abate- 
ment from  the  purchase  price.  Hazzard 
V.  Morrison  (1912)  104  Tex.  589,  143  S. 
W.  142. 

And  where  a  realty  company  had 
platted  a  proposed  addition  to  a  town 
into  blocks  350  by  286  feet,  each  con- 
taining 14  lots,  and  later,  so  as  to  render 
the  land  admissible  as  an  addition,  was 
required  by  the  city  to  reduce  the  area 
of  the  blocks  to  300  by  280  feet,  to  con- 
tain 12  lots,  a  vendee  who  had  contracted 
to  purchase  a  block  as  first  platted  was 
held  in  Wellington  Realty  Co.  v.  Gilbert 
(1913)  24  Colo.  App.  118,  131  Pac.  803, 
entitled  to  specific  performance  of  his 


608        ANNO.— SPECIFIC  PERFORMANCE  WITH  ABATEMENT  FROM  PRICE. 


contract  in  so  far  as  the  vendor  was 
able  to  fulfil  it,  with  an  abatement  of 
the  purchase  price  for  the  land  which  it 
was  not  able  to  convey. 

However,  as  is  shown  in  the  earlier 
notes,  the  {general  rule  is  qualified  by 
important  limitations. 

Thus,  a  vendee  who  contracts  for  the 
purchase  of  land  knowing  that  his 
vendor  has  only  a  partial  interest  there- 
in cannot,  upon  the  refusal  of  the  other 
co-owners  to  sell,  have  specific  perform- 
ance against  his  vendor  as  to  his  inter- 
est, with  a  proportionate  abatement 
from  the  purchase  price,  such  a  case  be- 
ing distinguishable  from  cases  where  a 
vendor  enters  into  a  contract  for  the 
sale  of  land,  representing  it,  and  agree- 
ing to  sell  it,  as  his  own.  Tremblay  v. 
Dussault  (1913)  23  Manitoba  L.  B.  128. 

And  one  who  contracts  to  purchase 
an  entire  tract  with  knowledge  that  his 
vendor  has  only  an  undivided  one-half 
interest  therein  is  not  entitled  to  a  de- 
cree of  specific  performance  as  to  such 
one-half  interest  with  an  abatement  from 
purchase  price.  Moore  v.  Lutjeharms 
(1912)  91  Neb.  548,  136  N.  W.  343. 

And  a  vendee  who  has  or  ought  to  have 
knowledge  that  land  contracted  for  is 
subject  to  certain  rights  thereon  of  a 
railroad  company  is  not  entitled  to  a  de- 
cree as  to  specific  performance  with  an 
abatement  from  the  purchase  price  be- 
cause of  such  encumbrance.  Wetherby  v. 
Griswold  (1915)  75  Or.  468, 147  Pac.  388. 

Specific  performance  with  abatement 
in  price  for  alleged  shortage  will  not 
be  decreed  where  the  contract  to  sell  was 
of  a  definite  tract  of  land,  and  not  by 
acreage,  and  there  were  no  warranties 
or  guaranties  as  to  amount.  Bethell  v. 
McKinney  (1913)  164  N.  0.  71,  80  S.  E. 
162. 

And  it  was  held  in  Old  Colony  Trust 
Co.  V.  Chauncey  (1913)  214  Mass.  271, 
101  N.  E.  423,  where  a  vendor  contracted 
to  convey  only  in  case  he  could  give  a 
good,  clear  title,  that  the  vendee  upon 
the  title  proving  defective  as  to  a  certain 
undivided  interest  could  not  compel  spe- 
cific performance  of  the  contract  with  a 
deduction  for  the  alleged  cloud  on  title. 

Also,  a  widow  who,  believing  that  upon 
the  death  of  her  husband  she  became  the 
owner  of  his  land,  contracts  to  sell  the 
same,  cannot,  it  being  ascertained  that 
the  land  belongs  to  his  estate,  be  com- 
pelled at  the  instance  of  a  vendee  to 
convey  such  interest  as  she  as  his  widow 
has  in  the  land  with  an  abatement  from 
the  purchase  price,  as  until  the  estate  is 
settled  the  amount  of  her  interest  can- 
not be  known.  Meighen  v.  Conch  (1913) 
L.R.A.1917F. 


23  Manitoba  L.  R.  117.  The  court  added 
that  it  doubted  if  it  could  even  be  spe- 
cifically decreed  were  she  the  absolute 
owner  of  a  third  interest,  as  such  inter- 
est was  so  out  of  proportion  to  the  en- 
tirety. 

And  because  the  court  cannot  do 
equity,  a  vendor  who  has  contracted  to 
make  good  title  to  a  parcel  of  land  the 
title  to  which  depends  upon  the  legality 
of  a  tax  sale  will  not  be  compelled  at  the 
instance  of  the  vendee  to  convey  what 
interest  he  has,  and  receive  the  purchase 
money  less  an  abatement  thereof  equal  to 
the  value  of  the  interest  not  conveyed, 
based  on  the  assumption  that  he  can 
convey  a  life  estate  only,  since  in  case 
there  should  thereafter  be  a  direct  pro- 
ceeding to  test  the  validity  of  the  tax 
sale  and  it  should  be  sustained,  the  estate 
conveyed  would  be  a  fee  simple,  and  the 
vendor  would  have  been  deprived  of  his 
property  without  fair  compensation. 
Brisbane  v.  Sullivan  (1916)  86  N.  J.  Eq. 
411,  99  Atl.  197,  reversing  (1914)  83  N. 
J.  Eq.  182,  93  Atl.  705. 

Where  there  is  a  contract  to  exchange 
lands  and  one  of  the  parties  is  unable 
to  convey  the  entire  tract  which  she  has 
agreed  to  convey,  the  other  party  cannot 
have  specific  performance  in  the  way  of 
conveyance  of  that  portion  of  the  con- 
tract to  which  title  can  be  given  and  com- 
pensation in  the  form  of  money  value  for 
that  portion  which  is  unable  to  be  con- 
veyed, as  the  effect  of  such  a  judgment 
would  be  for  the  court  to  make  a  new 
contract  for  the  parties  and  a  different 
one  from  that  entered  into  between  them, 
which  it  is  without  authority  to  do. 
Williams  v.  Pearman  (1914)  —  Tex. 
Civ.  App.  — ,  164  S.  W.  43. 

But  in  Mundy  v.  Irwin  (1915)  20  N. 
M.  43,  145  Pac.  1080,  it  was  held  that 
under  a  contract  for  exchange  of  real 
estate  a  vendee  may  have  specific  per- 
formance of  the  part  of  a  contract  which 
the  vendor  can  perform  with  compensa- 
tion for  that  part  which  he  cannot  per- 
form, the  same  as  in  ordinary  cases  of 
sale  of  real  estate.  The  court  stated :  "In 
a  case  like  this,  where  the  vendee  having 
performed  on  his  part  and  seeking  spe- 
cific performance  against  vendor  for 
all  that  the  vendor  can  convey,  with  com- 
pensation at  the  market  value  for  that 
which  he  cannot  convey,  we  know  of  no 
reason,  in  principle  or  on  authority,  why 
the  relief  should  not  be  awarded." 

Olaim  for  dover. 

Supplementing  notes  in  10  L.R.A. 
(N.S.)  p.  121,  and  38  L.R.A.(N.S.)  p. 
1196. 
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As  to  whether  there  should  be  an 
abatement  from  the  purchase  price  where 
the  vendor's  'wife  refuses  to  join  in  a 
conveyance,  the  same  conflict  of  opinion 
disclosed  by  the  cases  in  the  earlier  notes 
is  shown  in  the  later  cases. 

Thus,  that  a  vendee  may  have  specific 
performance  with  abatement  from  pur- 
chase price  for  the  dower  interest  of  the 
vendor's  wife  has  been  held  in  Minge  v. 
Green  (1912)  176  Ala.  343,  58  So.  381 ; 
Maas  V.  Morgenthaler  (1910)  136  App. 
Div.  359,  120  N.  Y.  Supp.  1004;  Hirsch- 
man  v.  Forehand  (1914)  114  Ark.  436, 
170  S.  W.  98;  Williams  v.  Wessels 
(1915)  94  Kan.  71, 145  Pac.  856;  Farley 
V.  Secor  (1915)  167  App.  Div.  80,  152  N. 
Y.  Supp.  787:  Bethell  v.  McKinney 
(1913)  164  N.  C.  71,  80  S.  E.  162;  Tebeau 
V.  Ridge  (1914)  261  Mo.  547,  L.R.A. 
1915C,  367,  170  So.  871. 

However,  in  Alabama  the  deduction  al- 
lowed where  the  encumbrance  is  a  dower 
estate,  even  though  already  vested,  is 
not  a  gross  compensation,  but  only  an 
indemnity  against  loss  therefrom.  The 
court  in  the  Minge  Case  (1912)  176  Ala. 
343,  58  So.  381,  said:  "This  indemnity 
is  in  contemplation  of  an  actually  vested 
dower  estate,  and  the  amount  of  the 
reservation  of  purchase  money  will  be 
measured  by  the  relative  quantum  of 
that  estate.  .  .  .  The  object  in  view 
is  merely  to  indemnify  the  vendee 
against  the  contingent  future  assertion 
of  the  dower  right,  and  this  will  be  ac- 
complished by  regarding  the  following 
rules:  (1)  The  amount  of  the  reserva- 
tion should  be  one  half  or  one  third  of 
the  purchase  price,  as  the  wife  may  pres- 
ently appear  to  be  entitled  under 
§  3813  of  the  Code,  prescribing  the 
quantum  of  the  dower  estate.  (2)  If 
the  dowress  expectant  die  before  her 
husband,  the  amount  reserved,  with  legal 
interest  to  that  date,  should  be  forth- 
with paid  to  the  vendor.  (3)  If  she 
survive  her  husband,  the  amount  re- 
served falls  due  upon  her  death,  and  is 
then  payable  to  the  vendor's  heirs  at 
law  or  assigns,  w'ith  legal  interest  accru- 
ing during  the  vendor's  lifetime  only. 
(4)  The  ultimate  payment  of  the  amount 
reserved  should  be  secured  by  a  decretal 
order  making  it  a  lien  on  the  land,  or 
else  by  a  mortgage  on  the  land  condi- 
tioned and  payable  as  above  prescribed, 
as  the  chancellor  may  in  his  discretion 
determine.  The  foregoing  are  general 
rules.  It  is  evident  that  there  can  be  no 
reservation  of  purchase  money  in  any 
case  except  to  the  extent  that  the  con- 
sideration is  payable  in  money.    .     .     . 

During  the  vendor's  life  the  purchaser's 
L.R.A.1917F. 


possession  and  use  cannot  be  disturbed, 
and  it  would  be  extremely  inequitable  to 
permit  the  vendee  to  enjoy  the  use  of 
both  the  land  and  the  purchase  money 
at  the  same  time.  While  he  has  the  land 
he  ought  to  pay  interest  on  the  money. 
Of  course  the  court  cannot  require  the 
wife  to  execute  a  release  of  her  dower 
right,  and  such  is  not  the  purpose  of  the 
bill." 

There  was  a  strong  dissenting  opinion 
in  this  case  by  two  judges,  which  pointed 
out  the  many  elements  of  uncertainty  in 
calculating  the  present  value  of  inchoate 
right  of  dower  under  the  statute  as  to 
dower,  the  dissenting  judges  claiming  it 
to  be  an  impossibility  for  any  human 
agency  to  approximate  such  value. 

In  the  Hirschman  Case  (1914)  114 
Axk.  436,  170  S.  W.  98,  the  court  stated 
that  "the  authorities  are  not  altogether 
in  accord,  but  according  to  the  great 
weight  of  authority  the  refusal  of  the 
wife  to  join  in  the  deed  does  not  afTord 
suflScient  ground  to  deny  the  vendee 
the  right  to  compel  a  specific  per- 
formance of  the  contract.  He  may  elect 
to  refuse  to  accept  the  conveyance  on  ac- 
count of  the  outstanding  inchoate  dower 
right  and  sue  to  recover  damages  for 
the  breach  of  the  contract,  or  he  may 
accept  the  conveyance  of  such  interest 
as  it  is  within  the  power  of  the  vendor 
to  give.  .  .  .  The  authorities  are  not 
altogether  in  accord  on  this  question,  and 
Judge  Story  in  his  work  on  Equity  Juris- 
prudence expresses  some  doubt  as  to  the 
justice  of  that  rule.  2  Story,  Eq.  Jur. 
§  734.  But  we  are  of  the  opinion  that 
such  is  the  established  rule,  and  that  it 
is  the  just  and  equitable  one.  The  real 
division  between  the  authorities  is  con- 
cerning the  question  whether  if  the 
vendee  elects  to  accept  the  conveyance 
he  can  require  an  abatement  of  the  price 
to  the  extent  of  the  value  of  the  out- 
standing dower  interest.  Upon  that 
question  this  court  is  committed  to  the 
rule  that  the  vendee  may  require  a  deed 
and  have  an  abatement  to  the  extent  of 
the  value  of  the  contingent  interest  of 
the  wife  " 

In  the  Tebeau  Case  (1914)  261  Mo.  547, 
L.R.A.1915C,  367,  170  So.  871,  the  court 
held  that  in  enforcing  specific  perform* 
ance  of  a  contract  to  convey  real  estate 
in  favor  of  one  who  did  not  know  that 
the  grantor  was  married,  diminution  of 
the  purchase  price  by  the  present  value 
of  the  wife's  inchoate  right  of  dower 
may  be  allowed  where  the  vendor  has 
not  attempted  to  secure  her  signature  to 
the  conveyance  and  the  contract  does  not 
call  for  a  warranty  deed.    In  referring 
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to  Aiple-Hemmelmann  Real  Estate  Co. 
V.  Spelbrink  (1903)  211  Mo.  G71,  111  S. 
W.  480,  14  Ann.  Gas.  652  (cited  in  note 
in  38  L.R.A.(X.S.)  p.  119G),  which  held 
that  where  a  vendor  contracts  to  sell 
land  covenanting  for  a  warranty  deed 
and  his  wife  refuses  to  ,ioin  in  the  deed 
specific  performance  with  abatement  of 
purchase  price  will  not  be  decreed  at 
the  instance  of  the  vendee  in  the  absence 
of  fraud,  the  court  in  the  Tebeau  Case 
stated  that  the  Spelbrink  Case  should  no 
longer  be  followed,  and  that  the  views 
expressed  in  the  dissenting  opinion  of 
that  case  should  be  followed,  as  being 
more  in  consonance  with  the  reason  ox 
things,  and  more  in  accord  with  the 
great  weight  of  authority. 

On  the  other  hand,  a  vendee  has  been 
denied  specific  performance  with  an 
abatement  for  an  outstanding  dower  in- 
terest in  Long  v.  Chandler  (1914)  —  Del. 
Ch.  — ,  92  Atl.  256;  Murphy  v.  Hohne, 
ante,  594;  Haden  v.  Falls  (1914)  115  Va. 
779,  80  S.  E.  576,  Ann.  Cas.  1915C,  1034; 
Milam  v.  Williams  (1914)  73  W.  Va. 
467,  80  S.  E.  770. 

So  also,  in  Leo  v.  Deitz  (1912)  63  Or. 
261,  127  Pac.  550,  it  was  held  on  the 
authority  of  Kuratli  v.  Jaekson  (1911) 
60  Or.  203,  38  L.R.A.(N.S.)  1196,  118 
Pae.  192,  1013,  3  Ann.  Cas.  1914A,  203, 
that  one  taking  a  contract  for  the  con- 
veyance of  real  estate  without  securing 
the  signature  of  the  husband  of  the 
grantor,  whom  he  knows  to  be  living, 
cannot  have  a  decree  of  specific  perform- 
ance with  abatement  for  purchase  price 


for  the  value  of  the  inchoate  right  of 
curtesy. 

The  basis  of  the  decision  in  the  Haden 
Case  (1914)  115  Va.  779,  80  S.  E.  576, 
Ann.  Cas.  1915C,  1034,  seems  to  be  that 
a  wife  should  not  be  coerced  directly  or 
indirectly,  or  even  remotely,  to  release 
her  right,  or  even  put  under  pressure  to 
surrender  her  free  and  untrammeled  voli- 
tion, and  that  an  abatement  of  the  pur- 
chase price  would  be  a  coercion. 

And  in  the  Long  Case  (1914)  —  DeL 
Ch.  — ,  92  Atl.  250,  the  denial  of  specific 
performance  with  an  abatement  from 
purchase  price  seems  to  be  on  the  ground 
that  the  value  of  inchoate  dower  cannot 
be  properly  valued  and  mortality  tables 
are  inadequate  for  the  purpose.  The 
court  in  this  case  said  that  while  there  is 
some  merit  in  the  proposition  that  if  the 
vendor  agrees  to  convey  more  than  he 
owns  or  can  convey  a  good  title  to  he 
should  at  the  demand  of  his  vendee  be 
required  to  convey  what  he  has,  with  an 
abatement  in  the  price'  based  on  the 
value  of  that  which  he  is  unable  to  con- 
vey, provided  this  value  may  be  ascer- 
tained with  reasonable  certainty,  yet,  as 
under  the  Delaware  statute  relating  to 
dower  rights  the  present  money  value  of 
the  dower  rights  of  a  wife  on  her  hus- 
band's life  cannot  be  fairly  and  justly 
estimated  because  the  quantum  of  it  is 
not  ascertainable  until  his  death,  and 
because  of  the  double  contingency  of  her 
survivorship  of  him,  therefore  there  can 
be  no  decree  of  a  conveyance  by  him 
with  an  abatement  of  the  purchase  price. 

J.  H!.  B. 


GEORGIA  SUPREME  COURT. 

UNITED  STATES  NATIONAL  BANK  OF 
OMAHA,  NEBRASKA,  Plff.  in  Err., 

v. 

H.    D.    GLANTON,    Receiver,    etc.,    of    the 
Bank  of  West  Point. 

(146  Ga.  786,  92  S.  E.  625.) 

Banks  —  collections  —  trust  in  fund. 

Where  one  bank  sends  a  draft  to  another 
bank  for  colleotion,  without  any  specific  in- 
structions, and,  in  the  usual  course  of  busi- 
ness, the  receiving  bank  collects  the  draft  by 
accepting  a  check  of  the  drawee,  drawn  on 
itself,  and  charging  the  amount  thereof 
against  the  drawee's  account,  this  trans- 
action does  not  establish  the  relation  of  trus- 

Headnote  by  Gilbert,  J. 

—    ■II  I  I  II       ...    r  .1  I  .III  I      — ^»^i^— ^— ^-^ 

Note.  —  As   to  trust  in  proceeds  of  col- 
lection made  by  a  bank  when  insolvent,  see 
annotation  following  this  case,  post,  603. 
L.R.A.1917F. 


iee  and  cestui  que  trust  between  the  two 
banks  as  to  the  amount  of  the  draft,  but  it 
does  establish  the  relation  of  debtor  and 
creditor,  the  forwarding  bank  having  no 
preference  over  general  creditors. 
For  other  cases,  see  Banks,  IV,  h,  2,  in  Dig, 
1-52  N.  8, 

(May  16,  1917.) 

ERROR  to  the  Superior  Court  for  Troup 
County  to  review  a  judgment  denying 
the  claim  of  intervener  to  a  preference,  in  a 
proceeding  by  the  state  to  wind  up  the  af- 
fairs of  the  Bank  of  West  Point.    Affirmed. 

Statement  by  Gilbert,  J.: 

At  the  instance  of  the  state  of  Georgia, 
a  receiver  was  appointed  for  the  Bank  of 
West  Point.  The  United  States  National 
Bank  of  Omaha,  Nebraska,  filed  an  inter- 
vention to  the  proceedings  in  the  superior 
court,  in  which  it  sought  the  payment  of  a 
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draft  intrusted  to  the  Bank  of  West  Point 
for  collection.  By  agreement  of  the  parties, 
the  case  was  heard  by  the  court  without  the 
intervention  of  a  jury.  The  court  held  that 
the  intervener  was  a  common  creditor,  and 
was  not  entitled  to  any  preference  or  prior- 
ity over  other  creditors.  The  intervener  ex- 
cepted. 

The  material  facts^  as  deduced  from  the 
evidence,  were  as  follows :  The  intervener 
sent  to  the  Bank  of  West  Point,  for  collec- 
tion, a  draft  for  $922.45,  on  the  West  Point 
Wholesale  Grocery  Company.  The  Bank  of 
West  Point  collected  the  draft  on  January 
32,  1916,  receiving  a  check,  drawn  by  the 
West  Point  Wholesale  Grocery  Company  on 
the  Bank  of  West  Point,  in  settlement  of 
the  draft.  The  check  was  charged  to  the 
general  checking  account  of  the  West  Point 
Wholesale  Grocery  Company,  and  the  Bank 
of  West  Point  issued  its  check  on  the  Han- 
over National  Bank,  and  mailed  it  to  the 
intervener.  No  cash  was  paid  on  the  draft 
by  the  drawee.  After  the  payment  of  the 
draft,  the  Bank  of  West  Point  continued  to 
do  a  general  banking  business  until  the 
close  of  business  on  January  18,  1916.  The 
transaction  was  regular  and  in  accordance 
with  the  usual  customs  of  banking  business. 
Payment  of  the  draft  was  stopped,  on  Janu- 
ary 18,  1916,  by  the  state  bank  examiner  in 
charge  of  the  Bank  of  West  Point;  and  pay- 
ment was  refused  by  the  Hanover  National 
Bank.  The  cash  on  hand  in  the  Bank  of 
West  Point  was  as  follows  on  the  days  stat- 
ed: January  11,  1916,  $11,581.88;  January 
.  12,  $10,66^.97;  January  13,  $8,750.18;  Jan- 
uary 14,  $8,004.02;  January  15,  $5,808.37; 
January  17,  $6,742.28;  January  18,  $5,023.- 
49. 

Mr.  Hat  ton  liovejoy,  for  plaintiff  in  er- 
ror: 

It  is  presumed  that  the  bank  did  not  con- 
vert the  proceeds  of  the  collection,  and  that 
the  proceeds  are  in  the  cash  on  hand. 

Knatchbull  v.  Hallett,  L.  R.  13  Ch.  Div. 
696,  49  L.  J.  Ch.  N.  S.  415,  42  L.  T.  N.  S. 
421,  28  Week.  Rep.  732;  Re  Johnson,  103 
Mich.  109,  61  N.  W.  352;  Importers  k  T. 
Nat.  Bank  v.  Peters,  123  N.  Y.  272,  25  N. 
E.  319 ;  Hunt  v.  Townsend,  —  Tex.  Civ.  App. 
— ,  26  S.  W.  310;  Continental  Nat.  Bank 
V.  Weems,  69  Tex.  489,  5  Am.  St.  Rep.  85, 
6  S.  W.  802;  Guignon  y.  First  Nat.  Bank, 
22  Mont.  140,  55  Pac.  1051,  1097;  Kansas 
State  Bank  v.  First  State  Bank,  62  Kan. 
788,  64  Pac.  634;  Piano  Mfg.  Co.  v.  Auld, 
i4  8.  D.  512,  86  Am.  St.  Rep.  769,  86  N.  W. 
21;  Butler  v.  Western  German  Bank,  86  C. 
C.  A.  306,  169  Fed.  116;  Merchants'  Nat. 
Bank  v.  School  Dist.  36  C.  C.  A.  432,  94 
Fed.  705;  Boone  County  Nat.  Bank  v.  Lati- 
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mer,  67  Fed.  27;  State  v.  Bank  of  Com- 
merce, 54  Neb.  725,  75  N.  W.  28. 

The  right  of  this  plaintiff  to  recover  out 
of  the  cash  in  the  hands  of  the  receiver 
should  not  be  denied  merely  because  the  col- 
lection was  made  by  a  check  taken  as  cash, 
instead  of  actual  specie. 

Kansas  State  Bank  v.  First  State  Bank, 
62  Kan.  788,  64  Pac.  634 ;  Arnot  v.  Bingham, 
55  Hun,  563,  9  N.  Y.  Supp.  68;  People  v. 
Merchants'  Bank,  92  Hun,  159,  36  N.  Y. 
Supp.  989. 

Messrs.  R.  H.  Freeman  and  A.  H. 
Thompson,  for  defendant  in  error: 

After  the  collection  of  the  draft  by  tlie 
Bank  of  West  Point,  it  became  an  ordinary 
contract  debtor  of  the  owner,  and  not  a 
trustee. 

Ober  &  Sons  Co.  v.  Cochran,  118  Ga.  396, 
98  Am.  St.  Rep.  118,  45  S.  E.  382;  Citizens 
Nat.  Bank  v.  Haynes,  144  Ga.  490,  87  S.  E. 
399;  Cronheim  v.  Postal  Teleg.  Cable  Co. 
10  Ga.  App.  716,  74  S.  E.  78;  Bowman  v. 
First  Nat.  Bank,  9  Wash.  614,  43  Am.  St. 
Rep.  870,  38  Pac.  211;  First  Nat.  Bank  v. 
Davis,  114  N.  C.  343,  41  Am.  St.  Rep.  795, 
19  S.  E.  280;  Union  Nat.  Bank  v.  Citizens 
Bank,  153  Ind.  44,  54  N.  E.  97;  Akin  v. 
Jones,  93  Tenn.  353,  25  L.R.A.  523,  42  Am. 
St.  Rep.  921,  27  S.  W.  669;  Philadelphia 
Nat.  Bank  v.  Dowd,  2  L.R.A.  480,  38  Fed. 
172;  First  Nat.  Bank  v.  Wilmington  &  W. 
R.  Co.  23  C.  C.  A.  200,  42  U.  S.  App.  232, 
77  Fed.  401;  Anheuser-Busch  Brewing  Asso. 
V.  Clayton,  6  C.  C.  A.  108,  13  U.  S.  App. 
296,  56  Fed.  759;  Peters  Shoe  Co.  v.  Murray, 
31  Tex.  Civ.  App.  259,  71  S.  W.  977;  State 
ex  rel.  North  Carolina  Corp.  Commission 
V,  Merchants  &  Farmers  Bank,  137  N.  C. 
697,  50  S.  E.  308,  2  Ann.  Cas.  537;  Ameri- 
can Nat.  Bank  v.  Owensboro  Sav.  Bank  & 
T.  Co.  (American  Nat.  Bank  v.  Pedley), 
146  Ky.  194,  38  L.R.A.  (N.S.)  140,  142  S. 
W.  239;  Gonyer  v.  Williams,  168  Cal.  452, 
143  Pac.  736;  Young  v.  Teutonia  Bank  & 
T.  Co.  134  La.  879,  64  So.  806;  1  Michie, 
Banks  &  Bkg.  625. 

Plaintiff  is  not  entitled  to  a  preference, 
by  reason  of  the  fact  that  it  is  unable  to 
trace  the  trust  fund  into  the  funds  in  the 
hands  of  the  receiver. 

Ober  &  Sons  Co.  v.  Cochran,  118  Ga.  396, 
98  Am.  St.  Rep.  118,  45  S.  E.  382;  Citizens 
Nat.  Bank  v.  Haynes,  144  Ga.  490,  87  S.  E. 
399;  Shields  v.  Thomas,  71  Miss.  260,  42 
Am.  St.  Rep.  458,  34  So.  84;  Freiberg  v. 
Stoddard,  161  Pa.  259,  28  Atl.  1111;  Travel- 
lers Ins.  Co.  V.  Caldwell,  59  Kan.  156,  52 
Pac.  440;  Drovers'  &  M.  Nat.  Bank  v.  Rol- 
ler, 85  Md.  495,  36  L.R.A.  767,  60  Am.  St. 
Rep.  344,  37  Atl.  30;  Slater  v.  Oriental 
Mills,  18  R.  L  352,  27  Atl.  443;  Midland 
Nat.  Bank  v.  Brightwell,  148  Mo.  358,  71 
Am.  St.  l^ep.  608,  49  S.  W.  994;  Ferchen  v. 
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Arndt,  26  Or.  121,  29  L.RA.  664,  46  Am. 
St.  Rep.  603,  37  Pac.  161;  Philadelphia 
Nat.  Bank  v.  Dowd,  2  L.R.A.  480,  38  Fed. 
172;  Italian  Fruit  &  Importing  Co.  v.  Penn- 
iman,  100  Md.  698,  1  L.R.A.(X.S.)  252,  61 
Atl.  694;  Billingsley  v.  PoHock,  69  Miss. 
759,  30  Am.  St.  Rep.  585,  13  So.  828;  Com. 
ex  rel.  Bell  v.  Tradesmen's  Trust  Co.  250 
Pa.  378,  L.R.A.1916C,  10,  96  Atl.  577. 

Gilbert,  J.,  delivered  the  opinion  of  the 
court : 

The  question  to  be  determined  in  this  case 
is  whether  the  United  States  Bank  of  Oma- 
ha, hereinafter  called  the  intervener,  is  en- 
titled to  a  preference  over  general  creditors 
of  the  insolvent  Bank  of  West  Point,  by 
reason  of  the  facts  set  out  in  the  record. 
The  solution  of  this  question  has  been  sim- 
plified by  the  clear  statement  of  the  conten- 
tions in  the  briefs  of  counsel  for  the  respec- 
tive sides.  Both  sides  admit  that  there 
must  be  an  identification  of  the  funds  col- 
lected by  the  insolvent  bank,  in  the  hands 
of  the  receiver,  before  there  can  be  a  pref- 
erence. Both  sides  agree  that  the  inter- 
vener can  have  no  preference  or  priority 
in  the  general  assets  of  tlie  insolvent  bank, 
nor  in  any  collections  made  by  the  receiver. 
Both  sides  admit  that  the  relation  of  trustee 
and  cestui  que  trust  between  the  insolvent 
bank  and  the  intervener  must  have  existed 
and  that  the  funds  collected  constituted  a 
trust  fund,  before  there  can  be  a  preference 
over  the  general  creditors.  Counsel  for  the 
plaintiiT  in  error  contends  that  the  transac- 
tion constituted  such  a  trust  relation.  The 
plaintiff  in  error  further  contends  that  pay- 
ment of  the  draft  by  the  drawee  by  means 
of  a  check  instead  of  cash  in  no  way  affects 
his  rights,  since  the  result  is  the  same  in 
either  instance.  Thus  it  will  be  seen  that 
the  only  disputed  issues  are:  (1)  Did 
the  payment  of  the  draft  by  a  check  instead 
of  cash  change  the  legal  character  of  the 
transaction,  and  thus  alter  the  rule?  (2) 
Do  the  facts  constitute  a  trust  relation  en- 
titling the  inter\'^ener  to  a  preference  over 
general  creditors?  Should  the  latter  ques- 
tion be  answered  in  the  affirmative,  then, 
and  then  only,  it  must  be  determined  if  the 
proceeds  of  the  collection  have  been  definite- 
ly traced  and  identified. 

As  is  seen  from  what  precedes,  counsel, 
by  the  exercise  of  great  ability  and  zeal, 
have  furnished  an  elaborate  array  of  au- 
thorities to  support  their  respective  conten- 
tions. The  transaction  at  the  base  of  the 
litigation  is  of  such  frequent  and  ordinary 
occurrence  in  the  channels  of  business  that 
it  has  often  been  the  subject-matter  of  judi- 
cial deliverance.  It  is  not  to  be  wondered 
that  the  courts  have  disagreed,  especially 
since  there  is  not  wanting  a  basis  for  strong 
L.R.A.1917F. 


and  appealing  argument  on  both  sides  of  th« 
question.  While  this  is  true,  there  is  not 
so  much  real  conflict  of  principle  as  the 
alignment  in  the  briefs  would  indicate. 
Some  of  the  cases  differ  only  because  of 
special  facts  peculiar  to  themselves.  It  is 
useless  to  consume  time  and  space  in  a  vain 
endeavor  to  reconcile  conflicting  cases,  for 
the  decisions  themselves  abound  in  such  dis- 
cussions, explanations,  modifications,  and 
retractions.  This  court  has  discussed  many 
of  the  decisions  on  the  question,  and  we  are 
already  committed  on  the  fundamental 
principles  underlying  the  case. 

We  think  that  the  rule  applying  to  such 
transactions  is  not  altered  by  reason  of  pay- 
ment of  the  draft  by  a  check.  We  agree 
with  counsel  for  the  plaintiff  in  error  that 
the  practical  result  is  the  same  whether 
payment  was  by  a  check,  or  whether  the 
drawee,  who  was  a  customer  of  the  Bank  of 
West  Point,  undertook  the  useless  routine  of 
first  drawing  out  the  money,  and  then  pay- 
ing it  back  into  the  same  bank,  except  that, 
when  there  is  payment  by  a  check,  the  diffi- 
culty of  tracing  and  identification  is  much 
greater. 

In  Pollak  Bros.  v.  Niall-Herin  Co.  137  Ga. 
25,  36  L.R.A.(N.S.)  13,  72  S.  E.  418,  it  was 
said:  "Courts  should  deal  with  practical 
problems  in  a  practical  way,  and  give  the 
same  sense  to  a  plain  and  ordinary  business 
transaction  which  is  uniformly  attached  to 
it  by  the  business  world." 

Continuing,  the  court  said:  "Our  Code 
declares  that  judicial  notice  will  be  taken 
of  the  general  customs  of  merchants  and 
similar  matters  of  public  knowledge.  Civil 
Code  1910,  §  5734.  ...  We  dare  say 
that  no  depositor  who  paid  a  note  or  draft 
payable  at  his  own  bank  ever  went  through 
the  senseless  ceremony  of  first  taking  out 
his  money  at  one  window  and  immediately 
paying  it  in  at  another  window.  He  pays 
the  note  or  demand  which  his  bank  holds 
against  him  with  his  check;  and  if  he  has 
the  money  to  his  credit,  and  the  bank  is  a 
going  concern,  with  money  on  hand  sufficient 
to  cash  the  check,  the  payment  is  equivalent, 
in  law  and  in  fact,  to  a  payment  in  money." 

When  a  merchant  or  a  forwarding  bank 
sends  to  a  collecting  bank  a  draft  on  a 
customer,  the  sender  understands  that  the 
collecting  bank  will  follow  the  usual  custom 
of  the  banking  business,  and  impliedly  as- 
sents to  the  same.  Young  v.  Teutonia  Bank 
&  T.  Co.  134  La.  879,  64  So.  806. 

Under  the  facts  of  this  case,  we  think  it 
is  clear,  from  the  standpoint  of  reason  and 
justice,  and  by  the  weight  of  authority,  that, 
when  the  collecting  bank  sent  its  check  by 
the  usual  course  of  business,  no  trust  ex- 
isted, but,  on  the  contrary,  that  the  relation 
was    simply   that   of   debtor   and   creditor. 
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Some  courts  liave  drawn  a  distinction  be- 
tween cases  where  the  collections  have  been 
made  without  any  specific  instructions,  but 
only  under  the  implied  instructions  to  col- 
lect and  remit  in  the  usual  course  of  busi- 
nees,  and  those  where  there  have  been  specif- 
ic instructions  to  "collect  and  remit/'  The 
argument  in  favor  of  holding  the  transac- 
tion to  be  a  trust  would  be  stronger  where 
there  were  specific  instructions.  In  this 
case,  however,  it  is  not  contended  th^t  there 
were  any  specific  instructions.  The  ques- 
tion in  this  state,  however,  has  been  com- 
pletely foreclosed.  Citizens*  Nat.  Bank  v. 
Haynes,  144  Ga.  400,  ^7  8.  £.  399  j  Ober  & 
Sons  Co.  V.  Cochran,  118  Ga.  396,  404,  98 
Am.  St.  Rep.  118,  45  S.  E.  382.  In  the 
case  last  cited  the  court  quoted  from  Sayles 
y.  Cox,  32  L.II.A.  719,  note,  with  approval: 
"The  general  rule,  where  the  bank  has  com- 
pleted the  collection  and  mixed  the  funds 
with  its  own,  is  that  the  bank  is  no  longer 
a  trustee,  but  simply  a  debtor,  and  that  the 
owner  of  the  paper  cannot  claim  a  prefer- 
ence out  of  its  assets." 


This  is  followed  by  an  elaborate  discus- 
sion and  the  citation  of  many  authorities. 
It  ia  true  that  the  efforts  in  these  cases  were 
to  impress  with  a  trust  funds  collected  by 
a  receiver.  But  the  ruling  that  the  rela- 
tion was  simply  that  of  debtor  and  creditor 
would  be  fatal  whether  the  claim  for  a  pref- 
erence applied  to  funds  realized  by  the  re- 
ceiver, or  to  funds  already  in  possession  of 
the  insolvent  bank  when  the  receiver  took 
charge. 

Having  ruled  that  the  intervener  was  not 
entitled  to  a  preference  over  the  general 
creditors,  it  is  unnecessary  either  to  state  or 
to  discuss  the  contentions  of  the  plaintiff 
in  error  in  regard  to  identification  of  the 
funds.  The  assignments  of  error  in  regard 
to  the  admission  of  evidence,  not  being 
mentioned  in  the  brief  of  counsel  for  the 
plaintiff  in  error,  are  considered  as  aban- 
doned. 

Judgment  affirmed. 

All  the  Justices  concur. 


Annotation — ^Trust  in  proceeds  of  collection  made  by  a  bank  when  in- 

solvenL 


The  earlier  cases  on  this  question  are 
discussed  in  the  notes  to  Sayles  v.  Cox, 
32  L.R.A.  715,  and  that  to  American 
Nat.  Bank  v.  Pedley,  38  L.R.A.(N.S.) 
146. 

In  order  to  understand  the  principles 
underlying  the  question  under  annota- 
tion, it  is  necessary  to  distinguish  be- 
tween the  existence  of  a  trust  in  the 
proceeds  of  collections  made  by  an  insol- 
vent bank,  and  the  ultimate  right  of  the 
owner  of  the  paper  so  collected  to  a 
preference  in  the  funds  of  the  insolvent 
bank.  If  no  trust  exists,  the  owner  of 
such  paper  is  not  entitled  to  a  prefer- 
ence; but  it  does  not  follow  that,  if  a 
trust  does  exist,  the  owner  is  entitled  to 
a  preference.  It  is  still  necessary  for 
the  trust  funds  to  be  traced.  In  other 
words,  two  conditions  must  be  estab- 
lished to  entitle  the  owner  to  a  prefer- 
ence: (a)  The  existence  of  a  trust  rela- 
tion, and  (b)  a  tracing  of  the  trust 
funds.  In  accord  with  this,  it  is  stated 
in  Macy  v.  Roedenbeck  (1915)  L.R.A. 
1916C,  i2, 142  C.  C.  A.  42,  227  Fed.  346, 
in  case  of  the  collection  of  a  note  sent 
to  a  bank,  that  it  must  be  conceded  that 
the  relation  of  debtor  and  creditor  never 
existed  between  the  owner  of  the  note 
and  the  collecting  bank,  thus  assuming 
that  a  trust  existed.  It  is  then 
stateci  that  ''the  ownership  of  this  note 
and  the  fact  that  Roedenbeck  was  the 
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owner  of  the  proceeds  of  its  collection^ 
after  the  proceeds  had  been  misapplied 
by  the  Bank  of  Sully,  to  which  it  had 
been  intrusted,  did  not  entitle  Roeden- 
beck to  a  general  lien  upon  the  assets  of 
the  trustee  in  bankruptcy  of  such  bank 
for  the  value  of  such  property.  He  can 
only  follow  the  note,  or  the  proceeds  of 
the  collection,  so  far  as  it  can  be  traced 
in  its  original  form,  or  in  other  forms 
into  which  it  has  been  converted." 

There  are  various  theories  as  to  what 
must  be  done  to  trace  the  trust  funds. 
According  to  some  courts  nothing  more 
need  be  done  than  show  the  collection 
and  that  the  cash  on  hand  in  the  bank 
did  not  fall  below  this  amount  thereafter 
and  until  it  passed  into,  the  hands  of  a 
receiver.  With  the  theories  as  to  the 
tracing  of  trust  funds  this  note  is  not 
concerned.  The  subject  of  identify- 
ing misapplied  trust  funds  to  fol- 
low and  recover  them  is  discussed  in  the 
note  in  L.R.A.1916C,  21.  See  also  other 
notes  referred  to  in  the  introduction  to 
that  note. 

Some  courts  seemingly  make  the  exist- 
ence of  the  trust  depend  upon  whether 
or  not  the  funds  can  be  traced.  This 
seems  to  be  an  erroneous  theory.  The 
ultimate  right  to  a  preference  may  de- 
pend upon  the  ability  to  trace  the  fund, 
but  the  existence  of  the  trust  does  not 
so  depend.    The  cestui  que  trust  under 
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trusts  the  existence  of  which  cannot  be 
questioned — as  in  case  of  an  express 
trust — may  be  unable  to  recover  misap- 
plied trust  funds  because  of  inability  to 
trace  them.  But  his  failure  so  to  recover 
does  not  negative  the  existence  of  the 
trust.  So  it  is  in  case  of  trusts  in  col- 
lections made  by  an  insolvent  bank.  This 
note  is  concerned  only  with  the  question 
as  to  the  existence  of  the  trust. 

As  stated  in  the  note  in  38  L.R.A. 
(N.S.)  146,  the  determining  factor  as  to 
the  existence  or  nonexistence  of  a  trust 
in  the  proceeds  of  a  collection  made  by 
an  insolvent  bank  is  whether  or  not  the 
relation  of  debtor  and  creditor  exists. 
If  such  relation  does  exist  there  is  no 
trust.  First  Nat.  Bank  v.  Dennis  (1915) 
20  N.  M.  97,  U&  Pac.  948,  citing  the 
above  note. 

It  is  a  theory  quite  generally  adhered 
to  in  the  cases  that  where  paper  is  de- 
posited in  a  bank  for  collection,  before 
the  collection  is  actually  made,  the  rela- 
tion existing  between  the  owner  of  the 
paper  and  the  bank  is  that  of  principal 
and  agent.  3  E.  C.  L.  p.  634,  §  262; 
State  Nat.  Bank  v.  First  Nat.  Bank 
(1916)  124  Ark.  531, 187  S.  W.  673.  The 
indorsement  of  items  "for  collection  and 
remittance"  is  stated  in  Lippitt  v. 
Thames  Loan  &  T.  Co.  (1914)  88  Oonn. 
185,  90  Atl.  369,  to  be  a  restrictive  en- 
dorsement, and  to  create  the  relation  of 
principal  and  agent  between  the  sending 
and  collecting  bank. 

When  the  collection  is  made,  the  rela- 
tion existing  is  dependent  upon  the  in- 
tention of  the  parties.  3  R.  C.  L.  p.  632, 
§  261.  If  the  parties  intended  that  the 
relation  of  debtor  and  creditor  should 
then  arise,  there  is  no  trust  in  the  pro- 
ceeds. Lippitt  V.  Thames  Loan  &  T.  Co. 
(Conn.)  supra.  As  evidencing  an  inten- 
tion to  create  the  relation  of  debtor 
and  creditor  emphasis  has  been  placed 
upon  the  custom  of  banks  to  credit  those 
for  whom  collections  are  made  with  the 
proceeds  of  the  collection ;  it  is  presumed 
that  the  party  sending  the  paper  for  col- 
lection had  knowledge  of  this  custom, 
and  contracted  with  reference  thereto. 
Accordingly  the  relation  of  debtor  and 
creditor  is  held  to  arise  when  the  collec- 
tion has  been  made.  Gonver  v.  Williams 
(1914)  168  Cal.  452,  i43  Pac.  736; 
Lippitt  T.  Thames  Loan  &  T.  Co.  (Oonn.) 
supra;  United  States  Nat.  Bank  v. 
Qlanton,  ante,  600;  Young  v.  Teutonia 
Bank  &  T.  Co.  (1914)  134  La.  879,  64  So. 
806.  With  reference  to  this  custom  the 
court  in  Lippitt  v.  Thames  Loan  &  T. 
Co.   (Conn.)   supra,  states:     "We  think 

the  custom  of  th6  banking  business  is ' 
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so  universal  that  we  may  take  judicial 
notice  of  it  that  items  collected  for  an- 
other bank  are  in  fact  credited,  whether 
the  provision  *for  collection  and  remit- 
tance' be  among  the  printed  directions 
of  the  letter  of  the  forwarding  bank  to 
its  correspondent  or  not."  It  was  urged 
in  this  case  that  the  payment  of  a  fee 
for  the  collection  indicated  a  custom  that 
immediate  remittance  of  the  item  col- 
lected should  be  made ;  in  answer  to  this 
the  court  states  that  "we  could  not  so 
hold  without  a  finding  of  the  custom. 
Until  the  case  is  presented  of  such  cus- 
tom, it  will  not  be  necessary  to  consider 
the  effect  of  violation  of  its  contract  by 
the  agent  by  crediting  the  collections 
made." 

Accordingly  there  has  been  held  to  be 
no  trust  in  the  proceeds  of  the  collection 
of  a  draft  by  a  bank — 

— where  the  collection  was  made  on 
the  day  before  the  bank  was  closed,  and 
the  amount,  after  deducting  the  usual 
charge  for  collection,  was  remitted  by 
draft  on  the  collecting  bank^s  New  York 
correspondent,  which  draft  was  not  paid 
because  not  presented  until  after  the  col- 
lecting bank  had  closed  its  doors,  Gonyer 
V.  Williams  (CaL)  supra; 

— where  the  collection  was  made  on  the 
day  before  the  bank  was  enjoined  by 
order  of  court  from  paying  out  any 
moneys,  Lippitt  v.  Thames  Loan  &  T. 
Co.  (Conn.)  supra; 

— where  the  bank  was  insolvent  at  the 
time  it  received  the  draft  for  collection 
with  specific  instructions  to  collect  and 
remit  the  proceeds  to  the  sending  bank, 
and  it  collected  the  same  and  remitted 
by  draft  upon  its  New  York  correspond- 
ent, which  draft  was  not  paid  because 
not  presented  until  after  the  collecting 
bank  had  been  placed  in  the  hands  of  the 
state  bank  examiner.  Young  v.  Teutonia 
Bank  &  T.  Co.  (1914)  134  La.  879,  64 
So.  806.  The  same  was  held  in  Young 
V.  Teutonia  Bank  &  T.  Co.  (1914)  135 
La.  66,  64  So.  984,  in  case  of  a  check 
sent  the  bank  for  collection  and  return. 

See  United  States  Nat.  Bank  v. 
Glanton. 

The  existence  of  a  trust  in  case  of  a 
collection  does  not  seem  to  be  denied  in 
Alexander  Countv  Nat.  Bank  v.  Conner 
(1916)  110  Miss.  653,  70  So.  827,  but 
merely  the  right  to  a  lien  upon  funds  in 
the  hands  of  the  receiver,  where  the 
owner  of  the  paper  collected  had  not 
traced  the  identical  money  received  on 
the  collection  into  the  money  so  held 
by  the  receiver.  The  claimant  sougjit  to 
impress  the  trust  upon  the  general  funds 
in  the  hands  of  the  receiver  on  the  theory 
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that  the  amount  collected  on  the  draft 
was  a  trust  fund  which  increased  the 
assets  of  the  hank  to  that  eztent|  and 
that  a  lien  could  he  fixed  on  the  assets 
in  the  hands  of  the  receiver  for  that 
amount.  The  court  adheres  to  the  de- 
cision  in  Billingsley  v.  Pollock  (1892)  69 
Miss.  759,  30  Am.  St.  Rep.  585,  13  So. 
828.  In  that  case  it  is  stated  that  the 
holder  of  a  draft  which  has  been  col- 
lected by  an  insolvent  bank  does  not 
have  ''an  equitable  lien  on  all  the  assets 
of  the  bank,"  securing  precedence  over 
all  other  creditors.  It  seems  to  be  admit- 
ted, however,  that  if  the  owner  of  the 
draft  could  identify  the  money  paid,  he 
could  then  recover  it.  At  any  rate,  it  is 
stated  in  the  Billingsley  Case  that  ''it 
is  enough  to  allow  the  correspondent  who 
sends  his  claim  to  a  bank  'for  collection' 
to  pursue  and  reclaim  his  own,  without 
depriving  others  of  their  rights." 

In  Citizens'  Nat.  Bank  v.  Haynes 
(1915)  144  Ga.  490,  87  S.  E.  399,  there 
was  held  to  be  no  trust  in  the  proceeds 
of  the  collection  of  certain  notes  sent 
by  one  bank  to  another  for  collection 
with  instructions  that  "all  payments  that 
are  made  on  these  collections  are  to  be 
remitted  by  you  to  this  bank  on  the  day 
same  are  made,"  but  the  collecting  bank, 
instead  of  obeying  the  instructions,  de- 
posited the  collection  made  to  the  credit 
of  the  sending  bank,  and  used  the  money 
in  its  own  business.  Only  a  syllabus  of 
this  case  appears  and  the  principles  gov- 
erning the  decision  are  not  clearly  stated. 

The  test  as  to  the  existence  or  non- 
existence of  a  trust  being  whether  or  not 
the  relation  of  debtor  and  creditor  exists, 
if  facts  appear  that  negative  the  exist- 
ence of  an  intention  to  create  this  rela- 
tion a  trust  may  be  found  to  exist.  A 
trust  in  the  proceeds  of  a  collection  was 
held  to  exist  in  First  Nat.  Bank  v. 
Dennis  (1915)  20  N.  M.  97, 146  Pac.  948, 
where  a  draft  had  been  sent  to  the  in- 
solvent bank  by  another  which  had  pre- 
viously had  no  business  transactions 
with  the  insolvent  bank,  with  instruc- 
tions that  the  draft  was  to  be  collected 
and  the  proceeds  returned  to  the  trans- 
mitter, and  where  a  cash  sunj  greater 
than  the  amount  collected  on  draft  had 
at  all  times  thereafter  been  in  the  bank. 
The  court  states:  "These  facts,  we  be- 
lieve, clearly  establish  that,  the  relation 
was  not  one  of  debtor  and  creditor,  but 
that  of  principal  and  agent,  and  the 
breach  of  the  terms  of  the  agreement 
which  arose  upon  the  acceptance  of  the 
conditions  of  the  collection  constituted  a 
fraud  entitling  the  forwarding  bank  to  a 
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or  collecting  bank,  now  insolvent."  It 
seems  that  the  insolvent  bank  did  not 
forward  the  proceeds  of  the  collection 
although  the  collection  was  made  twelve 
days  before  the  bank  was  found  to  be 
insolvent  and  placed  in  the  hands  of  the 
state  bank  examiner. 

It  is  the  doctrine  of  one  case  decided 
within  the  period  covered  by  this  note 
that,  in  the  absence  of  anything  indicat- 
ing that  the  parties  intended  that  drafts 
sent  for  collection,  or  the  proceeds  there- 
of, should  not  remain  the  property  of 
the  owner,  the  proceeds  of  drafts  sent 
a  bank  for  collection  and  remittance  re- 
main the  property  of  the  owner  and  a 
trust  therein  results  which  enables  the 
owner  to  reclaim  the  same  from  a  re* 
ceiver.  State  Nat.  Bank  v.  First  Nat. 
Bank  (1916)  124  Ark.  531, 187  S.  W.  673. 
The  court  does  not  notice  the  custom  of 
banks  to  credit  those  for  whom  collec- 
tions are  made  with  the  proceeds  of  the 
collections,  heretofore  discussed.  It  is 
stated:  "There  is  no  question  in  either 
of  these  cases  but  that  the  drafts  were 
sent  for  collection  only,  with  the  expec- 
tation that  the  proceeds  should  be  re- 
mitted immediately  upon  the  receipt 
thereof  by  the  collecting  bank,  and  noth- 
ing indicating  that  the  parties  intended 
that  the  drafts  or  proceeds  should  not 
remain  the  property  of  the  owner.  Such 
being  the  case,  we  hold  that  the  deposit 
by  the  State  National  Bank  of  the  funds 
collected  from  the  Darragh  company  up- 
on the  draft  of  a  Kansas  bank  did  not 
become  the  property  of  the  collecting 
bank,  nor  establish  the  relation  of  debtor 
and  creditor  for  the  amount  thereof  be- 
tween it  and  the  drawer  bank,  and  that 
the  relation  of  principal  and  agent  con- 
tinued, and  the  bank  having  failed  before 
the  payment  of  its  check  or  the  presentar 
tion  thereof  in  the  due  course  of  busi- 
ness for  payment,  the  drawer  was  en- 
titled to  the  proceeds  of  the  collected 
drafts  out  of  the  defunct  bank's  cash 
going  into  the  hands  of  the  receiver,  in 
preference  to  the  general  creditors." 
The  fact  that  the  sending  bank  in- 
structed the  collecting  bank  to  remit 
proceeds  in  the  exchange  of  a  certain 
city  does  not  change  this.  The  court 
states  with  reference  to  this  point  that 
"we  do  not  think  this  indicated  an  inten- 
tion upon  its  part  that  the  bank  should 
take  the  title  to  the  proceeds,  nor  consent 
that  the  relation  of  debtor  and  creditor 
should  arise,  but  the  intention  rather 
that  no  such  relation  should  be  created. 
The  bank  was  making  the  collection 
merely,  and  the  direction  to  remit  immo- 
diately  in  Little  Rock  exchange  shows 
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unmistakably  that  the  draft  was  sent 
for  collection,  and  that  there  was  no  in- 
tention of  the  drawer  to  receive  credit 
from  the  bank,  but  an  expectation  that 
the  proceeds  would  be  immediately  for- 
warded; and  the  suggestion,  '*remit  in 
Little  Rock  exchange,"  was  only  to  facil- 
itate the  receipt  of  the  money,  the 
drawer  of  the  draft  living  in  the  city 
where  such  exchange  would  be  payable, 
and  relieved  the  necessity  for  forwarding 
the  check  or  draft  used  as  a  medium  of 
payment  for  collection."  State  Nat. 
Bank  v.  First  Nat.  Bank  (Ark.)  supra. 

'It  was  urged  in  State  Nat.  Bank  v. 
First  Nat.  Bank  (Ark.)  supra,  that  since 
the  collections  involved  in  that  case  were 
made  by  the  receipt  of  a  check  from  the 
drawee  of  the  draft  against  its  account 
in  the  collecting  bank,  and  the  charge 
of  the  amount  thereof  against  the  same, 
that  no  money  was  in  fact  received  nor 
the  cash  assets  of  the  bank  thereby  in- 
creased, and  that  therefore  the  funds  of 
the  bank  coming  into  the  hands  of  the 
receiver  could  not  be  impressed  with  a 
trust  for  the  payment  of  the  proceeds 
of  the  draft  collected.  In  answer  to  this 
the  court  states:  "We  do  not  agree  to 
this  contention.  It  is  uniformly  held 
that  an  agent,  having  for  collection  obli- 
gations due  to  his  principal,  can  receive 
only  money  in  payment  unless  otherwise 
directed,  and  these  principles,  of  course, 
apply  to  banks  holding  drafts  for  col- 
lection." The  court  then  states  that  the 
payment  by  the  delivery  of  the  check 
against  the  account  of  the  drawee  in  the 
collecting  bank,  and  the  charging  of  the 
amount  against  his  account,  constituted, 
to  all  intents  and  purposes,  a  payment 
in  cash  of  the  draft,  the  check  being 
merely  the  vehicle  of  transfer  of  the 
cash. 

In  some  cases  a  trust  is  held,  or  at 
least  a&sumed,  to  exist  in  case  of  col- 
lections by  insolvent  banks  without  an}^ 
emphasis  being  placed  upon  the  exist- 
ence of  the  trust,  the  discussion  having 
to  do  with  the  ultimate  question  whether 
the  owner  of.  the  paper  is  entitled  to  a 
preference.  Thus  it  seems  to  be  assumed 
in  First  Nat.  Bank  v.  Union  Trust  Co. 
(1913)  —  Tex.  Civ.  App.  — ,  166  S.  W. 
989,  that  a  trust  exists  in  the  proceeds 
of  a  note  sent  by  one  bank  to  another  for 
collection,  with  instructions  to  collect  the 
money  and  return  the  proceeds  thereof 
to  the  sending  bank,  where  the  collection 
was  made  three  days  before  a  receiver 
was  appointed  for  the  bank  and  no  re- 
mittance was  made.  The  question  in  that 
case  was  whether  the  sending  bank  was 
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to  depend  upon  his  ability  to  trace  the 
fund.  It  was  shown  that  the  collecting 
bank  had  in  its  possession  more  money 
than  the  amount  collected  upon  the  ap- 
pellant's claim  from  the  time  of  the 
collection  until  the  appointment  of  the  re- 
ceiver, and  the  sending  bank  was  accord- 
ingly held  entitled  to  a  preference.  The 
collection  in  this  case  was  made  by  a 
branch  of  the  insolvent  bank,  and  the 
fact  that  the  branch  at  which  the  col- 
lection was  made  did  not  have  enough 
cash  in  its  possession  to  pay  the  entire 
claim  was  held  immaterial.  The  court 
states  that  the  true  logic  and  doctrine  is 
that  such  collections  as  that  involved  in 
this  case  constitute  a.  trust  fund,  and 
that  as  long  as  the  collecting  banks  keep 
on  hand  as  much  or  more  than  the 
amount  of  money  so  collected,  the  trust 
will  attach  to  the  fund  so  held,  although 
the  identical  money  collected  may  have 
been  paid  out. 

It  has  been  stated  in  treatises  on  this 
question  that  if  the  collection  is  made 
after  the  insolvency  of  the  bank,  a  trust 
in  the  proceeds  exists.  This  statement 
appears  also  in  the  cases.  Lippitt  v. 
Thames  Loan  &  T.  Co.  (1914)  88  OoniL 
185,  90  Atl.  369.  The  statement  lacks 
certainty.  It  seems  evident  that  the  col- 
lection is  made  in  a  majority  of  the  cases 
after  the  bank  is  insolvent  in  the  sense 
that  its  liabilities  exceed  its  assets.  In 
fact,  the  exact  time  when  a  bank  becomes 
insolvent  in  this  sense  is  difficult  to 
determine.  It  expressly  appears  in  some 
of  the  foregoing  cases  that  the  bank  was 
insolvent  at  the  time  of  receiving  the 
draft.  Young  v.  Teutonia  Bank  &  T.  Co. 
(1914)  134  La.  879,  64  So.  806.  What 
is  probably  meant  by  the  term  "insol- 
vency" in  such  a  statement  is  the  closing 
of  the  bank,  or  an  adjudication  of  insol- 
vency and  the  appointment  of  a  receiver, 
or  at  least  a  known  condition  of  insol- 
vency. In  Lippitt  V.  Thames  Loan  &  T. 
Co.  (Conn.)  supra,  the  bank  was  enjoined 
by  an  order  of  court  from  paying  out 
funds  or  deposits  and  from  declaring  and 
paying  dividends  on  its  deposits  or  capi- 
tal stock.  A  little  over  two  months 
thereafter,  a  receiver  was  appointed. 
Collections  made  after  the  order  of  court 
were  held  to  be  in  the  same  position  as  a 
claim  collected  after  an  adjudication  in 
insolvency,  and  a  trust  was  held  to  exist 
therein. 

If  the  bank  officials  have  knowledge 
of  the  bank's  insolvency  it  has  been  held 
that  it  is  fraudulent  to  thereafter  re- 
ceive a  deposit,  and  upon  that  ground  the 
proceeds  of  collections  made  thereafter 
*have   been    recovered    as    trust    funds. 
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Thus,  ip  Pennington  v.  Third  Nat.  Bank 
(1913)  114  Va.  674,  45  L.R.A.(N.S.) 
781,  77  S.  E.  456,  a  bank  which  had  sent 
a  draft  to  another  bank,  known  by  its 
officials  to  be  insolvent,  was  allowed  to 
trace  the  fund  into  the  hands  of  a 
correspondent  of  the  insolvent  bank 
and  recover  the  same.  The  draft  in 
this  case  was  sent  with  instructions, 
"For  collection  and  return,  remit  to 
National  Park  Bank,  New  York,  for  our 
credit,  and  advise."  The  court  states 
generally  that  the  authorities  are 
agreed  that  when  a  bank,  with  knowl- 
edge of  its  insolvency,  receives  a  de- 
posit, it  perpetrates  a  fraud  on  the 
customer,  and  is  held  to  be  a  construc- 
tive trustee  of  the  deposit,  and  the 
depositor-  may  recover  of  the  receiver 
the  deposit  if  it  can  be  identified,  or 
its  equivalent  if  it  cannot  be  identified, 
when  the  customer's  money  has  been 
mingled  with  the  bank's  funds  which, 
to  an  amount  equal  to  the  deposit,  have 
gone  into  the  hands  of  its  receiver. 
The  correctness  of  this  general  principle 
seems  to  have  been  conceded  in  this 
case,  but  it  was  claimed  that  the  case 
was  not  within  the  principle  because 
the  knowledge  of  the  insolvency  could 
not  be  imputed  to  the  bank  because  of 
the  fact  that  the  insolvency  was  due  to 
the  defalcatioDS  of  the  cashier  and  as- 
sistant cashier,  who  alone  had  knowl- 
edge of  the  insolvency.  (A  note  to  this 
case  in  45  L.R.A.(N.S.)  781,  considers 
the  general  question  whether  a  bank 
officer's  knowledge  of  the  insolvency  of 
the  bank,  resulting  from  his  own  mis- 
conduct, is  chargeable  to  the  bank.) 

See  Walker  v.  McNeil  (1914)  68  Fla. 
181,  66  So.  994,  infra. 

In  Gonyer  v.  Williams  (1914)  168 
Oal.  452,  143  Pac.  736,  a  case  involving 
both  a  collection  of  a  check  for  a  cus- 
tomer of  the  bank  and  a  collection  of 
a  draft  for  one  not  a  customer,  the 
court  says  nothing  about  the  effect  of 
the  insolvency  of  the  bank  in  the  part 
of  the  opinion  relating  to  the  draft,  al- 
though the  draft  was  collected  on  the 
same  day  that  the  check  was  deposited, 
it  being  admitted  that  the  bank  was 
then  insolvent,  although  there  was 
neither  allegation  nor  finding  that  such 
insolvency  was  known  at  that  time  to 
the  officers  of  the  bank.  See  infra  for 
the  discussion  of  the  court  on  this  point 
with  reference  to  the  collection  of  the 
eheck  for  the  customer. 

In  case  of  collections  made  for  cus- 
tomers of  the  insolvent  bank,  questions 
arise  which  are  closely  connected  with 
this  discussion,  but  which  do  not  deal 
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with  the  existence  of  a  trust.  The  title 
to  a  check  drawn  on  another  bank, 
which  has  been  credited  to  a  depositor, 
is  discussed  in  notes  to  Fayette  Nat. 
Bank  v.  Summers,  7  L.R.A.(N.S.)  694, 
and  Plumas  County  Bank  v.  Bank  of 
Rideout,  S.  &  Co.  47  L.R.A.(N.S.)  552. 
The  present  note  is  confined  to  the  ques- 
tion whether  a  trust  exists  in  the  pro- 
ceeds of  such  a  collection. 

In  Gonyer  v.  Williams  (Cal.)  supra, 
the  court  adheres  to  the  theory  that 
the  title  to  a  check  payable  to  a  cus- 
tomer, deposited  by  him,  indorsed  in 
blank,  passed  to  the  bank,  and  the  re- 
lation of  debtor  and  creditor  was  there- 
by created.  Before  the  close  of  busi- 
ness on  the  day  on  which  the  check 
was  deposited  the  books  of  the 
bank  were  posted  and  balanced,  and 
the  amount  of  the  check  was  placed 
to  the  credit  of  the  customer.  The  bank 
was  closed  by  the  superintendent  of 
banks  shortly  before  noon  on  the  next 
day.  Before  the  doors  were  thus  closed 
the  bank  on  which  the  check  had  been 
drawn,  and  to*  which  it  had  been  sent, 
balanced  its  account  with  the  insolvent 
bank,  with  the  result  that  a  sum  was 
found  to  be  due  by  the  insolvent  bank 
to  the  bank  on  which  the  check  was 
drawn.  It  was  admitted  that  the  bank 
was  insolvent  at  the  time  the  check  was 
thus  deposited,  but  there  was  neither 
allegation  nor  finding  that  such  insol- 
vency was  known  at  that  time  to  the  of- 
ficers of  the  bank.  The  theory  on  which 
the  customer  sought  to  recover  of  the 
superintendent  of  banks  was  that  the 
function  of  the  bank  was  to  collect 
from  the  bank  on  which  the  check  was 
drawn  the  amount  of  the  check,  and 
place  it  to  the  account  of  the  depositor, 
and  that  until  such  contract  was  con- 
summated by  the  balancing  of  the  ac- 
count by  the  two  banks,  the  customer 
did  not  become  a  general  creditor  of 
the  insolvent  bank,  and  that,  as  the  in- 
solvent bank  was  under  the  supervision 
of  the  state  superintendent  of  banks 
when  the  balance  between  the  two  in- 
stitutions was  sought  to  be  figured,  it 
was  incapable  of  conducting  business, 
and  therefore  no  general  deposit  of  the 
proceeds  of  the  check  was  completed. 
This  the  court  denied,  stating  that  the 
deposit  of  the  check  in  the  ordinary 
course  of  business*  transferred  the  title 
to  the  instrument  from  the  customer  to 
the  bank;  the  transaction  is  stated  not 
to  have  been  one  which  created  'the  re- 
lation of  principal  and  agent,  but  rather 
that  of  creditor  and  debtor. 

In    Schofield    Mfg.    Co.    v,    Cochran 
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(1904)  119  Ga.  901,  47  S.  E.  208,  a 
draft  was  drawn  payable  to  the  cashier 
of  a  bank ;  the  bank,  upon  being  notified 
that  the  draft  would  be  paid,  issued  a 
deposit  slip  to  the  person  for  whose  ben- 
efit the  draft  was  drawn,  and  forwarded 
the  draft  in  the  usual  course  for  col- 
lection. The  draft  was  paid,  but  before 
the  money  was  returned  to  the  first 
bank,  that  bank  was  placed  in  the  hands 
of  a  receiver.  In  answer  to  the  claim 
that  this  was  a  special  deposit  in  the 
nature  of  a  bailment,  which  did  not 
create  the  relation  of  debtor  and  cred- 
itor between  the  parties,  the  court 
states:  "There  is  nothing  in  the  ev- 
idence to  show  that  the  deposit  made 
to  Black's  account  was  a  special  deposit, 
or  even  what  is  sometimes  called  in 
banking  law  a  'deposit  for  a  specific 
purpose.'  .  .  .  No  special  instruc- 
tions were  given  the  bank  of&cials  as 
to  how,  when,  or  under  what  circum- 
stances the  money  deposited  was  to  be 
paid  to  Black.  From  aught  that  ap- 
pears, it  was  to  be  held  subject  to  his 
check,  and  he  was  at  liberty  to  with- 
draw it  in  whole  or  in  part,  or  to  add 
to  it  by  making  other  deposits,  as  he 
might  see  fit."  Upon  the  authority  of 
the  Schofield  Case  it  is  held  in  Cron- 
heim  v.  Postal  Teleg.  Cable  Co.  (1912) 
10  Ga.  App.  716,  74  S.  E.  78,  that  there 
is  no  trust  in  the  proceeds  of  a  check 
which  is  delivered  to  a  bank  for  collec- 
tion, although,  before  the  proceeds  are 
remitted  to  the  bank  from  its  cor- 
respondent, the  bank  fails  and  is  placed 
in  the  hands  of  a  receiver.  The  ques- 
tion arose  in  the  Cronheim  Case,  an 
action  by  the  depositor  against  a  tel- 
egraph company  for  failure  to  deliver 
a  telegram  directing  the  refusal  of  pay- 
ment on  a  check,  in  answer  to  the  con- 
tention of  the  telegraph  company  that 
the  depositor  was  a  preferred  creditor 
of  the  bank,  and  could  have  avoided 
loss  by  following  the  funds  into  the 
hands  of  the  receiver. 

The  rights,  as  against  receiver,  as  to 
paper  deposited  before,  but  not  collect- 
ed at  the  time,  the  bank  closed  its  doors 
is  discussed  in  note  to  Knaffl  v.  Knox- 
ville  Bkg.  &  T.  Co.  L.R.A.1915D,  402. 
And  see  subsequent  case  of  Alleman  v. 
Sayre,  —  W.  Va.  —,  L.R.A.1917D,  1002, 
91  S.  E.  805. 

If  the  bank  is  insolvent  at  the  time  of 
receiving  a  check  from  a  customer,  and 
its  insolvency  is  known  to  its  officers, 
a  trust  in  the  proceeds  exists.  Re  Jar- 
mulowsky  (1917)  243  Fed.  632.  This 
is  true  although  the  check  was  deposited 
L.R.A.1017F. 


under  such  circumstances  that  or- 
dinarily the  title  thereto  would  have 
passed  to  the  bank.  Ibid.  But  the  fact 
that  the  bank  was  insolvent  at  the  time 
of  receiving  the  paper  for  collection 
does  not  give  rise  to  a  trust  where  the 
officers  of  the  bank  are  not  shown  to 
hav^  known  of  such  insolvency.  Gon- 
yer  v.  Williams  (1914)  168  Oal.  452, 
143  Pac.  736.  It  has  been  held  that  the 
fact  that  the  bank  was  in  the  hands  of 
a  receiver  when  the  proceeds  of  the 
collection  thus  made  for  a  depositor 
were  returned  to  it  from  a  correspond- 
ent to  which  the  paper  had  been  sent 
does  not  negative  the  existence  of  the 
relation  of  debtor  and  creditor.  Thus, 
it  is  held  in  Schofield  Mfg.  Co.  v.  Coch- 
ran (Ga.)  supra,  under  the  circum- 
stances of  the  case  (set  forth  above) 
that  the  relation  of  debtor  and  creditor 
is  created  although  the  bank  was  placed 
in  the  hands  of  a  receiver  before  the 
money  collected  on  a  draft  by  a  cor- 
respondent to  which  it  had  been  sent 
was  returned  to  it.  There  is,  however, 
no  discussion  in  the  opinion  as  to  the 
effects  of  this  fact.  But  in  Cronheim 
V.  Postal  Teleg.  Cable  Co.  (Ga.)  supra, 
it  was  urged  that  the  rule  announced 
in  these  cases  should  not  be  applied 
where  the  bank  became  insolvent  before 
the  collection  was  made,  and  the  fund 
was  paid  over  to  the  bank's  receiver; 
that  in  such  a  case  the  fund  is  an  asset 
of  the  depositor,  in  the  custody  of  the 
court;  that  the  depositor  not  having 
become  a  creditor  of  the  bank,  and 
the  agency  to  collect  having  been  ter- 
minated by  the  insolvency  of  the  bank, 
the  receiver  has  no  right  to  mingle  the 
fund  with  the  general  assets  of  the  in- 
solvent bank,  but  should  hold  it  as  a 
trust  fund,  to  be  paid  over  to  the  de- 
positor upon  deinand.  In  answer  to 
this  the  court  states  that  there  is  much 
in  the  argument  to  commend  it;  that 
the  receiver  is  not  bound  to  accept  the 
fund,  and  if  he  does  so  it  woxdd  seem 
to  be  equitable  and  right  for  him  to 
pay  it  over  to  the  person  who  employed 
the  bank  to  make  the  collection;  but, 
refen'ing  to  Schofield  Mfg.  Co.  v.  Coch- 
ran, the  court  states  that  in  that  case 
the  bank  failed  and  was  placed  in  the 
hands  of  a  receiver  before  the  money 
was  returned,  and  it  was  held  that  the 
owner  of  the  draft  which  was  thus 
collected  was  not  entitled  to  priority 
over  general  creditors;  that  this  de- 
cision settles  the  question  adversely  to 
the  above  contention. 
But  if  the  check  was  deposited  under 
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such  circumstances  that  the  title  does 
uot  pass  at  the  time  of  the  deposit^  and 
the  collection  is  made  after  the  bank 
has  been  placed  in  the  hands  of  a  re- 
ceiver, a  trust  in  the  proceeds  exists. 
Re  Jarmnlowsky  (Fed.)  supra.  Cheeks 
deposited  by  a  customer  of  the  bank 
were  held  not  to  become  the  property 
of  the  bank  at  the  time  of  the  deposit, 
where  the  pass  book  contained  a  pro- 
vision that  '^deposits  of  checks  shell 
not  be  drawn  afi^inst  until  collected.'' 

In  Walker  v.  MeNeil  (1914)  68  Fla. 
181,  66  So.  994,  where  it  was  easily  ap- 
parent to  the  bank's  officers  at  the  time 
the  draft  was  deposited  for  collection, 
to  be  credited  to  the  holder  when  col- 
lected, that  it  was  unable  to  pay  its 
obligations,  and  that  it  would  soon  be 
obliged  to  suspend,  there  was  held  to  be 
a  trust  in  the  proceeds  of  the  draft.  The 
draft  was  deposited  shoitly  before  the 
close  of  bankinf^  hours  on  the  day  before 
the  bank  closed,  and  the  proceeds  were 
actually  collected  after  the  close  of  the 
bank,  and  passed  into  the  bank's  assets 
in  the  hands  of  the  receiver,  for  the 
benefit  of  creditors  and  stockholders. 

'  Some  eases  have  denied  the  existence 
of  a  trust  in  the  proceeds  of  collections 
made  for  a  depositor  in  the  bank  on 
the  same  theory  that  is  applied  to  the 
eollection  of  drafts  or  checks  for  other 
banks  or  persons  not  depositors;  that 
is,  that  the  custom  of  banks  being  to 
mingle  the  proceeds  of  such  collections 
with  their  general  funds,  the  depositor 
is  presumed  to  know  this  and  contract 
with  reference  thereto.  Thus,  in  Toung 
▼.  Teutonia  Bank  &  T.  Co.  (1914)  135 
La.  65,  64  So.  983,  there  was  held  to  be 
no  trust  in  the  proceeds  of  a  collection 
made  by  the  bank  and  placed  to  the 
credit  of  the  person  for  whom  the  col- 
lection was  made,  in  an  account  subject 
to  his  cheek. 

In  case  of  collections  for  a  customer, 
the  paper  may  be  deposited  with  the 
bank  under  circumstances  which  show 
an  intention  not  to  create  the  relation 
of  debtor  and  creditor,  and  a  trust  has 
been  held  to  exist.  In  Hall  v.  Bejnner 
(1912)  22  Oolo.  App.  271,  125  Pac.  561, 
there  was  held  to  be  a  trust  where  the 
depositor  directed  that  the  proceeds 
should  not  be  deposited.  In  this  case 
a  note  was  deposited  eleven  days  be- 
fore the  bank  closed,  was  forwarded  to 
another  bank,  and  by  it  collected  and  a 
draft  of  remittance  made  four  days 
before  the  closing  of  the  bank.  This 
draft  was  received  by  the  bank  three 
days  before  it  closed,  and  on  the  day 
L.H.A.1917F.  39 


that  it  closed  the  customer  was  notified 
of  the  collection.  After  stating  that 
the  instructions  were  that  the  proceeds 
were  not  to  be  deposited,  the  court 
states:  ^'Clearly,  then,  from  this  stip- 
ulation and  from  the  testimony  without 
apparent  contradiction,  the  bank  did 
not  receive  the  proceeds  of  the  note  for 
apd  as.  a  deposit,  but  with  special  in- 
structions to  the  contrary,  and  that  in 
all  respects  the  bank  was  acting  solely 
as  the  agent  of  Beymer  in  the  matter  of 
the  collection,  and  was  holding  the  pro- 
ceeds after  collection,  solely  as  the 
bailee  of  Beymer."  The  bank  here  had 
placed  the  proceeds  to  the  credit  of  the 
owner,  and  the  court  states  that  this 
was  a  commingling  of  the  trust  funds 
with  funds  of  his  own;  that  in  such  a 
situation  the  'Vhole  would  be  treated 
as  trust  property,  except  in  so  far  as  the 
defaulting  trustee  might  be  able  to  dis- 
tingfuish  his  own  property  from  the 
trust  estate." 

In  Titlow  V.  McCormick  (1916)  149 
C.  C.  A.  399,  236  Fed.  209,  the  owner  of 
school  warrants  deposited  them  with  the 
bank  for  collection  and  received  a  re- 
ceipt from  the  bank  ackBowledging  the 
receipt  of  the  warrants,  and  stating  that 
they  had  been  received  ''for  collection.^' 
The  warrants  were  subsequently  collect- 
ed, but,  upon  inquiry  by  the  owner 
thereof,  the  bank  informed  the  owner 
that  they  had  not  been  collected.  No 
further  facts  appear  as  to  what  took 
place  between  the  owner  of  the  war- 
rants and  the  bank.  The  court  states 
that  it  is  clear  the  relation  of  cestui 
que  trust  and  trustee  existed  between 
the  owner  of  the  warrants  and  the  bank, 
the  main  part  of  the  opinion  being  taken 
up  by  a  diaeusfiBLon  of  the  ability  to 
trace  the  funds. 

A  trust  was  held  to  exist  in  the  pro- 
ceeds of  the  collection  of  a  draft  by  a 
bank  for  a  city  where  the  bank  had  not 
given  the  bond  required  by  statute  to 
become  a  depository  of  public  funds, 
although  the  proceeds  of  the  collection 
had  been  credited  to  the  city  treasury 
and  interest  paid  on  it  for  several 
months  before  the  failure  of  the  bank. 
The  court  states  that  it  is  not  necessary 
to  determine  whether  the  city  treasurer 
intended  or  consented  to  the  depositing 
of  the  money  in  the  bank.  In  the  face 
of  the  statute,  the  title  to  the  money 
could  not  pass  to  the  bank  without  the 
requisite  bond.  Centralia  v.  United 
States  Nat.  Bank  (1915)  221  Fed.  755. 

W.  A.  E. 
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L.  C.  FISHER 

V. 

W.  H.  O'BRIEN,  Appt. 

(00  Kan.  621,  162  Pac.  317.) 

Antomoblle  —  absence  of  It^bt  —  negll- 
e:eiice. 

1.  Independently  of  any  atatute,  it  if  neg- 
ligence as  a  matter  of  law  to  drive  an  auto- 
mobile along  the  highway  on  a  dark  night 
at  such  speed  that  it  cannot  be  stopped 
within  the  distance  that  objects  can  be  seen 
ahead  of  it. 

For  other  oases j  see  AutomohileSf  II,  a,  in 
Dig,  1-52  N,  8. 

Same  —  lantern. 

2.  The  rule  above  stated  applies  where,  by 
reason  of  his  headlights  having  given  out. 
the  driver  is  using  a  lantern  hung  in  front 
of  his  radiator. 

For  other  cases,  see  AutomohUes,  II,  a,  in 
Dig,  1-52  iV.  8. 

Same  — •  dangerous  speed  —  negligence. 

3.  In  an  action  against  the  driver  of  an 
automobile  on  account  of  personal  injury 
resulting  from  a  collision,  alleged  to  have 
been  due  to  excessive  speed  and  a  dim  light, 
it  is  not  error  to  instruct  that  if,  by  such 
driving,  the  life  or  limb  of  anyone  was  en- 
dangered, this  constituted  negligence  be- 
cause of  the  violation  of  the  statute  forbid- 
ding a  rate  of  speed  such  as  to  endanger 
the  life  or  limb  of  any  person. 

For  other  coses,  see  Trial,  III,  e,  4>  ^f^  ^^9' 
1-52  N.  8. 

Evidence  ^  knowledge  of  Jury. 

4.  An  instruction  that  the  jury  may  maJce 
use  of  the  general  knowledge  they  possess 
in  common  with  the  rest  of  mankind  is  un- 
objectionable. 

For  other  oases,  see  Trial,  III.  e,  1,  in  Dig, 
1-52  N.  8. 

Trial  •-  refusal  of  instrnctlons. 

6.  The  refusal  of  various  requested  in- 
structions held  not  to  have  been  erroneous. 
For  other  cases,  see  Trial,  111.  o,  in  Dig, 

1-52  N,  8, 

Headnotes  by  Masoit,  J. 


Bvidenoe  — >  disobedience  of  order. 

G.  In  an  action  against  the  driver  of  an 
automobile  charged  with  having  negligently 
run  into  a  wagon,  where  the  defendant  main- 
tained that  tiie  injury  complained  of  was 
the  result  of  the  frightening  of  led  horses 
attached  thereto,  evidence  offered  by  him 
that  the  plaintiff  had  be^i  instructed  by 
his  employer  to  bring  the  horses  by  a  differ- 
ent road  on  account  of  their  wildness  held  to 
have  been  properly  rejected. 
For  other  cases,  see  Evidence,  XL  h,  in  Dig. 

1^2  N.  8, 

(January  6,  1017.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Sedgwick 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Adams  A  Adams  for  appellant. 

Messrs.  Clyde  E.  Soaders  and  Otto  R. 
Sonders,  for  appellee: 

It  is  the  duty  of  the  motorist  to  keep  a 
vigilant  watch  ahead  for  other  vehicles  as 
well  as  for  pedestrians  upon  the  highway, 
and  the  lights  are  required  to  enable  him 
to  see  persons  and  vehicles  on  the  highway 
in  time  to  avoid  them,  as  well  as  to  protect 
those  occupying  the  automobile. 

Giles  V.  Ternes,  03  Ivan.  144,  143  Pa.  491. 

If  defendant  violated  a'  state  law  resulting 
in  an  injury  to  plaintiff,  that  violation  is 
negligence  as  a  matter  of  law,  unless  plain- 
tiff was  guilty  of  contributory  negligence. 

Houren  v.  Chicago,  M.  &  St.  P.  R.  Co.  236 
111.  620,  20  L.R.A.(N.S.)  1111,  127  Am.  St 
Rep.  300,  86  N,  E.  611. 

If  defendant's  negligence  caused  the  in- 
jury, he  would  be  liable. 

Thompson  v.  Aultman  &  T.  Mach.  Co.  04 
Kan.  457,  146  Pac.  1188,  0  N.  C.  C.  A.  300. 

The  court  did  not  err  in  rendering  judg- 
ment in  favor  of  plaintiff. 

State  V.  Pfeifer,  06  Kan.  704,  153  Pac. 
652;  Hoffman  v.  Charlett,  07  Kan.  554,  155 
Pac.  053;  Pens  v.  Kreitzer,  08  Kan.  750,  160 
Pac.  200. 


Xote.  —  The  question  of  speed  as  negli- 
gence in  operating  automobiles  is  covered 
generally  in  the  annotation  to  Lauson  v. 
Fond  du  Lac,  25  L.R.A.(N.S.)  40,  which  is 
supplemented  as  to  pedestrians  in  subdivi- 
sions of  the  notes  in  38  L.R.A.(N.S.)  488; 
42  L.R.A.(N.S.)  1180;  and  51  L.R.A.(N.S.) 
003. 

See  also,  as  to  speed,  subdivisions  of  note 
to  Calahan  v.  Moll,  L.R.A.1016A,  744,  on 
liability  for  collision  between  automobiles 
or  an  automobile  and  another  vehicle  at  or 
near  corner  of  streets  or  highways. 

As  to  sufficiency  of  lights  or  signals,  see 
subdivisions  of  the  note  on  reciprocal  duty  of 
operator  of  automobile  and  pedestrian  to  use 
L.R.A.1017F. 


care,  in  38  L.R.A.(N.S.)  480,  and  51  L.R.A. 
(N.S.)  006,  and  also  subdivision  on  failure 
to  display  proper  light,  in  the  note  on  duty 
and  liability  of  operator  of  automobile  as 
to  horses  encountered  on  the  highway,  in 
48  L.R.A.(N.S.)  064. 

As  to  duty  owed  to  others  by  one  blinded 
by  light  on  highway,  see  note  to  Foster  v. 
Cumberland  County  Power  k  Light  Co. 
L.R.A.1017E,  3044. 

And  as  to  liability  for  injuries  to  one 
blinded  by  headlight,  see  annotation  to 
Spoatea  v.  Berkshire  Street  R.  Co.  42  L.R.A. 
(N.S.)  876,  and  Jaquith  t.  Worden,  48 
L.R.A.(N.S.>  827. 
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Mai^n,  J.»  delmred  the  opiation  of  the 
ecMirt: 

li.  C.  Fiaher  brought  an  action  against 
W.  H.  O'Brien  for  injuries  he  claimed  to 
haro  received  in  consequence  of  a  spring 
wagon  Li  which  he  was  driving  being  run 
into  by  an  automobile  driven  by  O'Brien  in 
the  same  direction.  The  plaintiff  recovered 
«  judgment,  and  the  defendant  appeals. 

The  petition  alleged  that  the  aoeident  was 
due  to  the  negligence  of  the  defendant  in 
traveling  without  any  light  other  than  that 
furnished  by  a  lantern  fastened  in  front  of 
the  automobile,  in  running  at  too  high  a  rate 
ol  speedy  in  being  intoxicated,  in  failing  to 
keep  an  outlook,  and  in  failing  to  stop  or 
turn  out  after  he  discovered  or  should  have 
discovered  the  wagon.  The  answer  con- 
tained a  general  denial  «nd  alleged  that  any 
injuries  the  plaintiff  received  were  due  to 
the  frightening  of  some  horses  which  were 
being  led  by  him  and  a  companion,  in  a 
eareless  and  improper  manner,  and  to  his 
negligence  in  not  being  provided  with  a 
secure  seat,  in  not  turning  out  so  as  to  give 
the  defendant  room  to  pass,  and  in  not  con- 
trolling his  horses.  The  jury  found  that  the 
defendant  was  not  intoxicated,  that  they  did 
not  know  whether  he  was  traveling  faster 
than  20  miles  an  hour,  and  that  his  negli- 
gence consisted  in  "driving  his  car  without 
sufficient  lights."  The  defendant  complains 
of  the  giving  and  refusal  of  instructions, 
of  the  rejection  of  evidence,  and  of  the  re- 
fusal to  set  aside  the  verdict  and  the  finding 
of  negligence  as  unsupported  by  the  evi- 
dence. An  instruction  regarding  the  effect 
of  the  intoxication  of  the  driver  of  an  auto- 
mobile was  rendered  immaterial  by  the  find- 
ing that  he  was  sober.  Instructions  as  to 
various  other  forms  of  negligence  need  not 
be  considered,  since  the  verdict  was  based 
upon  the  absence  of  proper  lights. 

1.  The  defendant  maintains  that  the  prov- 
ince of  the  jury  was  invaded  by  an  in- 
struction to  the  effect  that,  independently  of 
any  statute  on  the  subject,  it  is  negligence 
as  a  matter  of  law  for  a  motorist  to  run  an 
automobile  along  the  highway  on  a  dark 
night  at  such  speed  that  he  cannot  stop  his 
machine  within  the  distance  he  can  see  ob- 
jects ahead  of  him.  This  rule  was  declared 
in  Lauson.  v.  Fond  du  Lac.  141  Wis.  57, 
25  L.B.A.(N.S.)  40,  135  Am.  St.  Rep.  30. 
123  N.  W.  629,  and.  was  referred  to  with  in- 
ferential approval,  in  support  of  the  prop- 
osition that  one  of  the  purposes  of  head- 
lights is  to  enable  the  driver  to  see  ahead 
of  him;  in  Giles  v.  Ternes,  03  Kan.  140, 
144,  143  Pac.  491,  where  it  was  said  that 
the  lights  must  be  sufficient  to  enable  him 
to  see  a  reasonable  distance  in  the  direc- 
tion in  which  the  automobile  is  proceeding 
(p.  144).  The  rule  has  also  been  applied 
L.R.A.1917F. 


in  the  fallowing  cases  which  are  collected 
in  notes  to  Berry,  Automobiles,  2d  ed.  §  133 : 
Hamau  y.  Haight  (1916)  189  Mich.  600, 
156  N.  W.  663;  Curran  v.  Lorch,  247  Pa. 
420,  93  Atl.  492;  West  Constr.  Co.  v.  White, 
180  Tenn.  520,  172  S.  W.  301. 

In  the  Kansas  case  cited,  tills  court  has 
determined  that,  where  a  light  is  required 
at  all,  one  of  its  objects  is  that  the  driver 
may  be  advised  of  possible  obstacles  in  the 
road,  and  that  to  be  adequate  to  the  purpose 
it  must  enable  him  to  see  ahead  for  a  rea- 
s<mable  distance.  We  think  it  can  safely 
be  said  as  a  matter  of  law  that  the  distance 
is  not  "reasonable"  unless  the  road  is  il- 
luminated for  at  least  as  far  as  the  distance 
required  for  stopping  the  vehicle.  The  in- 
struction given  by  the  trial  court  is  there- 
fore approved. 

2.  The  defendant  lived  8  miles  south  of 
Garden  Plain,  and  was  on  his  way  homo 
from  that  place  when  the  accident  occurred. 
He  testified  that  before  he  got  out  of  town 
his  lights  were  very  dim,  and  before  he  had 
gcme  a  mile  he  had  no  lights  at  all;  that  he 
rode  on  until  he  reached  the  place  of  an 
acquaintance,  where  he  borrowed  the  lan- 
tern, which  he  hung  in  front  of  the  radiator. 
It  is  ajgued  that  these  circumstances  justi- 
fied his  proceeding  without  other  lights,  and 
that  the  rule  just  stated  did  not  apply  in 
sueh  a  situation.  The  findings  of  th<*  jury 
that  the  defendant  was  not,  so  far  as  they 
knew,  going  as  fust  as  20  miles  an  hour, 
and  'that  his  negligence  consisted  in  driv- 
ing his  car  without  sufficient  lights,  must 
be  interpreted  as  meaning  that  he  was  negli- 
gent in  traveling  in  the  manner  he  did,  at 
the  speed  he  was  going,  without  better 
lights;  that  the  rate  of  travel  was  not  negli- 
gent in  itsdif,  but  was  sueh  as  to  make  it 
negligence  not  to  have  a  mors  effective 
illumination.  The  speed  and  the  range  of 
the  lantern  were  eorrelative,  and  the  same 
idea  is  conveyed  whether  the  negligence  is 
described  as  traveling  too  fast  with  such  a 
dim  light,  or  in  having  such  a  dim  light 
while  traveling  so  fast.  The  light  was  con- 
stant, but  its  'protective  effect  varied  in- 
versely with  the  speed.  The  situation  was 
not  merely  one  to  which  tho  rule  t^tated  was 
applicable;  it  was  peculiarly  adapted  to  il- 
lustrate its  soundness. 

3.  An  instruction  was  given  to  the  ef- 
fect that  a  violation  of  the  statute  which 
results  in  an  injury  to  another  is  negligence 
as  a  matt^  of  law ;  and  therefore  if  the  de- 
fendant operated  his  automobile  in  the  man- 
ner alleged  [that  is,  at  a  high  speed,  or, 
what  is  essentially  the  same  thing,  with  a 
dim  liffht],  so  as  to  endanger  the  life  or 
limb  of  any  person  [that  being  forbidden 
by  §  7  of  chapter  65  of  the  Laws  of  1913], 
and  thereby  caused  the  injure  complaineil 
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of,  the  verdict  should  be  for  the  plaintiff, 
unless  he  were  guilty  of  contributory  negli- 
gence. This  is  objected  to  as  eliminating 
all  questions  of  the  plaintifiTs  diligence  and 
of  the  defendant's  negligence  being  the  proxi- 
mate cause  of  the  injury.  Elsewhere  the 
jury  were  told  that  the  negligence  of  the 
defendant  would  not  furnish  foundation  for 
recovery  unless  it  was  the  proximate  cause 
(which  was  duly  defined)  of  the  injury,  and 
that  'contributory  negligence  was  a  com- 
plete defense  if  established.  The  instruc- 
tion is  also  criticized  as  too  indefinite,  be- 
cause it  does  not  designate  what  provision 
of  the  statute  is  referred  to.  We  think  the 
fair  interpretation  of  the  language  used  was 
that  indicated  in  the  bracketed  clauseSi  in- 
iismuch  as  a  subsequent  instruetion  quoted 
the  provision  from  the  section  above  cited, 
forbidding  the  operation  of  a  motor  vehicle 
at  a  rate  of  speed  such  as  to  endanger  the 
life  or  limb  of  any  person.  The  instruction 
in  which  that  quotation  occurs  is  criticized 
AS  submitting  questions  not  within  the 
pleadings.  The  petition  did  not  allege  that 
the  defendant  ran  his  car  at  such  a  rate 
of  speed  as  to  endanger  the  plaintiff's  life 
or  limb,  but  it  alleged  that  the  speed  was 
over  26  miles  an  hour  and  was  unlawful, 
and  that  the  injury  resulted  therefrom.  Un- 
der this  allegation,  the  issue  was  not  con- 
fined to  the  particular  rate  of  speed  named, 
and  it  was  proper  to  submit  the  question 
whether  the  speed  was  such  as  to  endanger 
life  or  limb. 

4.  Exception  is  taken  to  an  instruction 
that  the  jury,  in  arriving  at  their  verdict, 
were  at  liberty  to  make  use  of  the  general 
knowledge  which  they  possessed  in  common 
with  the  rest  of  mankind.  This  is  in  accord- 
ance with  approved  practice.  Missouri 
River  R.  Co.  v.  Richards,  8  Kan.  101. 

5.  Complaint  is  made  of  the  refusal  to 
give  a  number  of  instructions,  chiefly  relat- 
ing to  contributory  negligence.    The  allega- 


tions of  the  answer  invoking  this  defense 
were  set  out  quite  fully  in  the  charge,  and, 
as  already  stated,  the  jury  were  instructed 
on  the  subject  in  general  terms.  The  omis- 
sion to  deal  with  the  matter  at  greater 
length  does  not  appear  to  us  to  have  been 
prejudicial.  A  requested  instruction  regard- 
ing proximate  cause  which  was  refused  was 
covered  fay  a  definition  of  the  term,  coupled 
with  a  statement  that  the  negligence  of  the 
defendant  would  not  furnish  a  foundation 
for  a  verdict  for  damages  unless  it  were 
the  proximate  cause  of  Uie  plaintiff's  injury. 
The  trial  court  refused  to  instmet  that  no 
recovery  could  be  had  unless  there  was  an 
actual  physical  contract  and  impact  between 
the  automobile  and  the  rear  end  of  the 
wagon,  that  being  the  allegation  of  the  peti- 
tion. To  have  given  it  would  have  held  ihe 
plaintiff  too  closely  to  the  literal  allegations 
of  his  pleading.  If,  for  instance,  the  evi- 
dence had  shown  the  automobile  strudc  the 
side  of  the  wagon,  or  struck  a  led  h<n«e  and 
threw  it  against  the  wagon,  there  would 
have  been  no  substantial  variance. 

6.  Evidence  was  introduced  by  the  def aid- 
ant that  the  plaintiff  had  been  told  by  the 
owner  of  the  horses  that  were  being  led,  and 
in  whose  employ  he  was,  to  bring  them  by 
a  different  road,  on  account  of  their  wild- 
ness,  and  to  get  them  home  before  dark. 
This  was  stricken  out  on  the  motion  of  the 
plaintiff,  and  the  ruling  is  complained  of. 
Whatever  relevance  this  evidence  might 
have  had  in  a  controversy  between  the  plain- 
tiff and  his  employer,  it  had  no  place  in 
the  present  action.  If  the  plaintiff  dis- 
obeyed his  instructions,  he  thereby  violated 
no  duty  which  he  owed  to  the  defendant. 

The  contention  that  the  evidence  did  not 
warrant  the  verdict  or  findings  is  held  not 
to  be  well  founded,  but  is  not  thought  to 
require  further  discussion. 

The  judgment  is  affirmed. 


MINNXSSOTA  SUPREME  COURT. 

JOHN  S.  CHRISTISON,  Appt., 

V. 

ST.  PAUL  FIRE  &  MARINE  INSURANCE 
COMPANY,  Respt. 

(—  Minn.  — ,  163  N.  W.  980.) 

Insurance  —  atitomoblle  —  indemnity. 

Defendant   insurance    company    issued    a 
policy  to  plaintiff  insuring  him  against  loss 

Headnote  by  Bunn,  J. 


Xoie.  ^— As  to  automobile  liability  insur- 
ance,   see    annotation    following   this   case, 
post,  616. 
L.R.A.1917F. 


by  reason  of  liability  imposed  by  law  for 
the  destruction  of  or  injury  to  the  property 
of  others  arising  from  plaintiff's  ownership, 
maintenance,  or  use  of  certain  automobiles. 
A  clause  of  the  policy  provided  that  "the 
company's  liability  is  limited  to  the  actual 
intrinsic  value  of  the  property  damaged  or 
destroyed  at  the  time  of  its  damage  or  de- 
struction, which  shall  not  be  greater  than 
the  actual  cost  of  the  repair  or  replacement 
thereof."  One  of  plaintiff's  automobiles 
collided  with  another  car  and  damaged  it, 
under  circumstances  which  rendered  plain- 
tiff liable.  Defendant  paid  the  owner  of  the 
injured  car  the  amount  of  the  bill  for  re- 
pairs paid  by  him.  Thereafter  the  owner 
of  the  injured  car  recovered  a  judgment 
against  plaintiff  for  the  depreciation  in  the 
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value  of  his  car,  caused  by  the  accident,  over 
and  above  the  amount  paid  for  repairs. 
PlaintifT  paid  this  judgment,  and  brought 
this  action  to  recover  the  amount  so  paid, 
with  attorneys'  fees,  from  defendant  under 
the  policy.  It  is  held  by  a  majority  of  the 
court  that  the  limitation  clause  above 
quoted  does  not  limit  the  liability  of  de- 
fendant to  the  actual  cost  of  repairs  made, 
when  it  appears  that  they  do  not  and  can- 
not make  the  car  as  good  as  it  was  before 
ihe  accident,  and  that  plaintiff  mav  recover 
the  amount  of  the  judgment  paid  by  him 
for  depreciation  in  the  value  of  the  car,  with 
attorneys'  fees  incurred  in  defending  the 
suit. 

For  other  ciues,  see  Insurance,  VJIJ.  in  Dig. 
1-52  y.  S. 

(July  20,  1917.) 

APPEAL  by  plaintiif  from  a  judgment  of 
the  IMstrict  Court  for  Ramsey  County 
in  defendant's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
an  automobile  insuranee  policy.     Reversed. 

The  faets  are  stated  in  tho  opinion. 

Messrs.  O'Brien,  Yoang,  A  Stone,  for 
appellant: 

The  policy  will  be  construed  most  strict- 
ly against  the  insurance  company. 

Zeitler  v.  National  Casualty  Co.  124  Minn. 
478,  145  N.  W.  395;  Harris  v.  American 
Casualty  Co.  83  N.  J.  L.  641,  44  L.R.A. 
(X.S.)  70,  85  Atl.  194,  Ann.  Cas.  1914B, 
846;  Lowenstein  v.  Fidelity  ft  C.  Co.  88 
Fed.  474;  Chandler  v.  St.  Paul  F.  &  M.  Ina 
Co.  21  Minn.  85,  18  Am.  Rep.  385;  George 
A.  Hormel  k  Co.  v.  American  Bonding  Co. 
112  Minn.  288,  33  L.KJk.(N.S.)  513,  128 
N.  W.  12;  Symonds  v.  Northwestern  Mut. 
L.  Ins.  Co.  28  Minn.  491. 

And  with  reference  to  the  nature  of  the 
property  which  it  covers. 

De  Graff  t.  Queen  Ins.  Co.  38  Minn.  501, 
8  Am.  St.  Rep.  685,  38  N.  W.  696. 

Any  repairs  which  failed  to  put  the  prop- 
erty in  as  good  condition  as  it  was  before 
the  accident  were  not  complete. 

34  Cyc.  1336;  Farraher  v.  Keokuk,  111 
Iowa,  310,  82  N.  W.  773;  American  Bonding 
Co.  V.  Ottumwa,  70  C.  C.  A.  270,  137  Fed. 
572;  Fuchs  v.  Cedar  Rapids,  158  Iowa,  392, 
44  L.R^(N.S.)  590,  139  N.  W.  903;  Good- 
year Shoe  Machinery  Co.  v.  Jackson,  55 
L.R.A.  692,  50  G.  C.  A.  159,  112  Fed.  146; 
Dougherty  v.  Taylor  &  N.  Co.  5  Ga.  App. 
773,  63  S.  £.  928;  Walker  v.  Detroit,  143 
Mich.  427,  106  N.  W.  1123;  7  Words  A 
Phrases,  6097;  Vincent  v.  Frelich,  50  La. 
Ann.  378,  69  Am.  St.  Rep.  436,  *23  So.  373; 
First  Nat.  Bank  v.  Sarlls,  129  Ind.  201,  13 
L.R.A.  481,  28  Am.  St.  Rep.  185,  28  N.  E. 
484;  Douglass  T.  Com.  2  Rawle,  262;  Elliott 
&  B.  Engineering  Co.  v.  Baker,  134  Mo. 
App.  95,  114  S.  W.  71;  Leeds  t  C.  Co.  v.' 
L.R.A.1917F. 


Victor  Talking  Mach.  Co.  213  U.  a  325-337, 
53  L.  ed.  816-820,  29  Sup.  Ct.  Rep«  503; 
Beach  t.  Grain,  2  N.  Y.  86,  49  Am.  Dec. 
369. 

The  respondent  was  not  justified  in  divid- 
ing the  damages  between  the  amount  paid  to 
mechanics  for  work  and  labor  and  the  de- 
preciation in  the  property. 

Farraher  v.  Keokuk,  111  Iowa,  310,  82  N. 
W.  773;  Martinez  v.  Thomson,  80  Tex.  568, 
16  S.  W.  334;  Brown  County  v.  Keya  Paha 
County,  88  Neb.  117,  129  N.  W.  250,  Ann. 
Cas.  1912B,  790. 

Messrs.  Ware  A  Jnnell  for  respondent. 

Bunn,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  plaintiff  from  a  judg- 
ment in  favor  of  defendant,  entered  pur* 
suant  to  a  decision  after  a  trial  by  the  court 
without  a  jury. 

Plaintiff  contends  that  the  findings  of  the 
trial  court  do  not  sustain  the  conclusions  ol 
law  or  judgment.  The  facts,  as  stipulated 
and  found  by  the  court  to  be  true,  omitting 
those  that  are  not  material  on  this  appeal, 
are  as  follows: 

Plaintiff  is  under  contract  to  transport 
mails  from  the  stations  in  St.  Paul  and  Min- 
neapolis to  the  postoffices,  and,  in  perform- 
ing this  contract,  uses  a  large  number  of  au- 
tomobiles. June  30,  1915,  defendant  is- 
sued to  plaintiff  its  policy  of  insurance  by 
which  it  agreed  to  indemnify  plaintiff 
against  loss  or  damage  to  any  of  said  auto- 
mobiles from  fire  or  theft>  and  also  to  in- 
demnify plaintiff  against  lose  from  liability 
imposed  by  law  for  damages  on  account  of 
bodily  injuries,  including  death,  by  reason 
of  the  use  of  the  automobiles,  for  the  period 
of  one  year.  As  originally  issued  the  pol- 
icy, did  not  insure  against  liability  on  ac- 
count of  injury  to  or  destruction  of  the 
property  of  others,  the  printed  provisions  in 
the  policy  applicable  to  this  kind  of  in- 
surance being  marked  "Void."  November 
9,  1915,  in  consideration  of  an .  additional 
premium,  a  ''rider"  was  executed  and  at- 
tached to  the  policy.  This  revived  the  pro- 
visions of  the  poliey  so  marked  void,  and 
insured  plaintiff  until  the  policy  expired 
against  loss  by  reason  of  liability  imposed 
by  law  upon  plaintiff  for  destruction  of  or 
injury  to  property  of  others  arising  from 
the  ownership>  maintenance,  or  use  of  the 
automobiles.  As  the  question  in  the  case 
turns  on  the  proper  construction  to  be  given 
a  clause  of  this  rider,  we  here  give  it:  ''The 
company's  liability  is  limited  to  the  actual 
intrinsic  value  of  the  property  damaged  or 
destroyed  at  the  time  of  its  damage  or  de- 
struction, which  shall  not  be  greater  than 
the  actual  cost  of  the  repairs  or  replacement 
thereof,  and  in  no  event  in  excess  of  the 
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sum  of  $1,000,  for  one  accident  resulting 
in  damage  or  destruction  of  property  wheth- 
er the  property  of  one,  or  more  than  one, 
person." 

November  11,  1915,  one  of  plaintiff's  auto- 
mobiles collided  with  an  automobile  owned 
by    one    Brown,    resulting    in    damage    to 
Brown's   car.     Defendant   paid   Brown   the 
Mm  of  $104.90  in  settlement,  and  took  a 
*  which  recited  that  the  amount  was 
re«»lpi.  >^  the  insurance  company  and 

""f  ^'!^  «."'  ■  ''  settlement  and  satisfac- 
p  amtiff     in   tm.  .^^^    ^^  ^^^_ 

tion  of  all  claims  for  pro*..  -fomobile 

tained  by  Meyer  Brown  to  his  au.  .^ 

t>n  or  about  November  11,  1915,  for  which  il 
is  claimed  J.  S.  Christison  is  liable.*'  Then 
followed  this:  "It  being  expressly  under- 
stood and  agreed  between  the  parties  hereto* 
that  Meyer  Brown  does  uot  release  any  other 
claim  for  damages  growing  out  of  said  acci- 
dent by  reason  of  depreciation  in  the  value 
of  his  said  automobile  or  by  reason  of  his 
loss  of  the  use  of  the  same  while  being  re- 
paired." 

I  In  February,  1916,  Brown  brought  an  ac- 
tion against  plaintiff  to  recover  $200,  al- 
leged to  be  his  loss  by  reason  of  depreciation 
in  the  valuo  of  his  car  on  account  of  the 
Occident,  and  the  same  amount  for  the  loss 
of  the  use  of  the  car  while  it  was  being  re- 
paired. Plaintiff  immediately  notified  de- 
jfendant  of  the  bringing  of  this  action,  and 
demanded  that  it  undertake  the  defense 
thereof.  Defendant  declined,  and  plaintiff 
defended  the  action,  which  resulted  in  a 
verdict  d  $100  in  favor  of  Brown  and 
against  plaintiff  herein.  Under  the  charge 
of  the  court  in  the  case  referred  to,  the  re- 
covery was  for  depreciation  in  the  value  of 
the  car  by  reason  of  the  accident,  over  and 
above  the  amount  paid  Brown  by  defendant 
Judgment  was  entered  on  the  verdict  for 
$114.30  and  was  paid  by  plaintiff.  It  is 
to  recover  the  sum  so  paid,  with  $65  at- 
torneys* fees  incurred,  that  the  present  ac- 
tion was  brought. 

\  •  The  amount  paid  by  defendant  insurance 
company  to  Brown,  $104.90,  was  the  amount 
of  the  charges  made  against  Brown  by  rae- 
rhsnics  for  work,  labor,  and  material  done 
and  furnished  upon  the  car  and  nrade  neces- 
sary by  the  collision. 

The  decision  of  the  trial  court  that  plain- 
tiff was  not  entitled  to  recover  in  this  ac- 
tion was  haded  upon  the  quoted  condition 
of  the  policy  that  the  company's  liability 
"is  limited  to  the  actual  intrinsic  value  of 
the  property  damaged  or  destroyed,  .  .  . 
which  shall  not  be  greater  than  the  actual 
cost  of  the  repair  or  replacement  thereof." 
Plaintiff  contends  that,  notwithstanding  this 
limitation,  defendant  is  liable  for  deprecia- 
tion in  the  value  of  the  automobile  caused 
by  its  having  been  in  a  collision.  This  depre- 
ciation in  value  is  over  and  above  the  cost 
L.R.A.19nF. 


of  all  repairs  that  it  is  possible  to  make.  A 
car  that  has  been  in  an  accident  that  makes 
repairs  necessary  depreciates  in  value,  al- 
though all  broken  or  damaged  parts  are  re- 
paired or  replaced  and  the  car  is  apparent- 
ly as  good  as  ever.  At  least,  this  was  the 
basis  of  Brown's  recovery  in  his  suit  against 
plaintiff,  and  is  conceded  to  be  the  fact. 
The  receipt  given  by  Brown  for  the  payment 
of  the  bill  for  repairs  by  the  insurance  com- 
pany shows  quite  clearly  what  the  question 
is,  but  is  of  little  importance  otherwise, 
save  as  it  indicates  that  the  Question  was 
left  open. 

We  appreciate  that  the  question  is  impor- 
tant, though  the  amount  involved  is  small. 
Counsel  for  plaintiff  argue  that  the  policy 
promised  indemnity  from  liability  'imposed 
by  law  upon  the  assured  for  the  destruction 
of  or  injury  to  the  property  of  others,  and 
that  the  limitation  clause  should  be  con- 
strued liberally  so  as  not  to  defeat  recovery 
for  liability  imposed  by  law  for  al}  injury 
to  the  property  of  oth^r^f  Jt  u  dear  oaough 
that  Brown's  car  xms  injured  over  and  above 
the  cost  of  the  repairs  made.  It  is  also 
clear  that  this  injury  could  not  be  remedied 
by  repairs,  but  it  was  nevertheless  an  in- 
jury to  Brown's  property  for  which  the  law 
imposed  liability  upon  plaintiff.  But  for 
the  limitation  clause  there  would  be  no 
doubt  of  the  liability  of  the  insurer.  Was  it 
intended  by  the  limitation  clause  to  preclude 
liability  when  the  insured  was  compelled 
to  pay  for  injuries  that  could  not  be  reme- 
died by  mechanical  repairs?  Is  this  clause 
so  free  from  ambiguity  that  it  is  necedsary 
to  so  construe  it?  To  repair  an  automobile 
means  to  restore  it  to  a  sound  or  good  state 
after  injury  or  partial  destruction,  to  re- 
store it  to  its  original  condition.  "Replace- 
ment" has  much  the  same  meaziiog.  but  as 
used  would  seem  to  refer  to  oasec  where 
property  is  destroyed  rather  than  merely 
damaged,  where  repairs  only  will  not  re- 
store it  to  its  original  condition.  But  there 
are  many  articles  of  property  which  are 
never  again  of  the  same  value  alter  injury 
and  repair.  It  would  be  often  impossible  to 
restore  a  damaged  article  to  ii»  original 
condition  by  repairing  it.  It  was  not  pos- 
sible to  make  Brown's  car  as  good  as  it  was 
before  it  was  damaged.  But  all  was  done 
that  was  possible  to  this  aid,  without  buy- 
ing him  a  new  car.  The  members  of  the 
court  are  divided  in  their  opinions  as  to 
whether  the  decision  of  the  trial  court  is 
sound.  The  writer  thinks  that  under  the 
clause  providing  that  the  liability  of  the  in- 
surer is  limited  to  the  actual  value  of  the 
property  damaged  or  destroyed,  "which 
shall  not  be  greater  than  the  actual  cost  of 
repair  or  replacement  thereof,"  defendant 
is  not  liable  beyond  the  amount  actually 
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paid  by  Brown  for  repairs  to  his  car.  A 
majoritT  of  the  eoiirt  thinke  that  thif  is 
too  narrow  a  eonstruction  of  the  language 
ci  the  limitation  clauie;  that  where  there 
are  damagea  to  the  property  that  are  not 
and  cannot  be  fully  remedied  by  repairing  it, 
there  is  a  liability  for  the  full  Iom,  limited, 
of  course,  by  the  money  limit  specified.  We 
have  found  no  authorities  that  are  helpful, 


and  were  cited  to  none.     The  view  of  a 
majority  of  the  court  leads  to  a  reversal. 

Judgment  rerersed,  with  directions  to 
amend  the  conclusions  of  law  in  accordance 
with  this  opinion,  and  to  enter  judgment  in 
favor  of  phiintiff  for  the  amount  claimed. 

Brown,  Oh.  J.,  concurs  in  the  view  of 
Mr.  Justice  Bnnn. 


Annotalioii-^Aiitoiiiobfle  liability  inturancft. 


The  earlier  cases  dealing  with  insur- 
ance of  an  automobile  owner  against 
liability  for  damages  or  injuries  to 
another  are  covered  in  the  annotations 
in  44  L.R.A.(N.S.)  73;  51  L.B.A.(N.S.) 
584;  and  l7;R.A.1915E,  580,  to  which 
this  is  supplementary.  As  to  insurance 
a^inst  theft  of  automobile,  see  note  to 
PhoMiix  Assur.  Co.  v.  Eppstein,  ante, 
540. 

As  to  automobile  insurance  against 
theft,  robbery,  or  pilferage,  isee  an- 
notations fn  44  L.R.A.(N.S.)  75;  5X 
L.R.A.(N.S.)  584;  and  L.R.A.1915E, 
579,  and  that  accompanying  Phoenix 
Assur.  Co.  V.  Eppstein,  supra. 

As  to  automobile  accident  insurance 
and  fire  insurance,  see  annotations  in 
44  L.R.A.(N.S.)  71,  51  L.R.A.(N.S.) 
583,  and  L.R.A.1915E,  575. 

A  peculiar  question  was  before  the 
court  in  Christtson  v.  St.  Paul  F.  ft 
M.  Iks.  Co.  ante,  612,  that  of  whether 
one  holding  a  policy  insuring  him 
ngainst  loss  by  reason  of  liability  im* 
posed  by  lair  upon  him  for  destruction 
■of  or  injury  to  property  of  others,  aris- 
ing from  the  use  of  his  automobile,  was 
entitled  to  recover  not  only  the  actual 
eost  of  repairs  to  a  machine  which  was 
damaged  by  his  car,  but  also  the  amount 
which  he  was  obliged  to  pay  for  depre- 
<»iation  in  the  value  of  the  automobile, 
caused  by  its  having  been  in  a  collision. 
It  was  decided  that  such  a  recovery 
might  be  had  although  the  policy  con- 
tained a  limitation  clause  that  the  in- 
surer's liability  "is  limited  to  the  actual 
intrinsic  value  of  the  property  damaged 
or  destroyed  .  .  .  which  shall  not 
be  greater  than  the  actual  cost  of  the 
repairs  or  replacement  thereof."  This 
seems  to  be  the  first  case  which  has  con- 
sidered such  a  question. 

In  Collins  v.  Standard  Acci.  Ins.  Co. 
(1916)  170  Ky.  27,  185  S.  W.  112,  the 
provision  of  a  policy  indemnifying 
against  liability  for  injuries  by  an  auto- 
mobile, requiring  insured  to  aid  in  re- 
sisting the  recovery  of  damages  against 

her,  was  held  not  Tiolated  by  her  re- 
L.R.A.19nF. 


fusal  to  rely  on  the  defense  that  the 
negligence  of  the  chauffeur  was  imput- 
able to  the  injured  person,  a  guest, 
since,  under  the  facts  shown  in  that 
behalf,  there  was  no  ground  for  the 
defense.  (As  to  imputed  negligence  of 
passenger  riding  in  automobile  driven 
by  another,  precluding  recovery  against 
third  person  for  injury,  see  note  in 
L.R.A.1915B,  953;  and  later  case, 
Hardie  v.  Barrett,  ante,  444,  and  other 
cases  cited  in  the  footnote  thereto. 
Generally  as  to  liability  of  owner  or 
operator  for  injury  to  guest,  see  notes 
in  50  L.R.A.(N.8.)  1100  and  L.R.A. 
1916E,  1193.) 

In  the  Collins  Case,  where  the  in- 
sured sought  indemnity  by  reason  of  a 
recovery  againdt  her  by  her  sister,  who 
was  injured  while  riding  with  her  as  a 
guest,  the  evidence  was  held  to  au- 
thorize the  submission  to  the  jury  of  the 
issue  as  to  the  insured's  fraud  and  col- 
lusion in  connection  with  the  action 
brought  by  her  sister,  and  also  the  ques- 
tion of  her  failure  to  aid  the  insurer 
in  such  acHon,  as  required  by  the  pol- 
icy'; and  the  evidence  was  held  sufficient 
to  support  a  finding  in  favor  of  the 
insurer. 

In  Oakland  Motor  Car  Co.  v.  Amer- 
ican Fidelity  Co.  (1916)  190  Mich.  74, 
155  N.  W.  729,  where  both  the  inspector 
and  superintendent  of  mechanical  parts 
and  the  head  tester  of  an  automobile 
company  holding  a  policy  indemnifying 
it  against  loss  or  liability  on  account  of 
bodily  injuries  inflicted  by  its  automo- 
biles had  notice  of  an  accident  and  in- 
juries caused  by  one  of  its  cars  and  of 
the  claim  by  the  injured  person  a  few 
days  after  the  accident  occurred,  and 
investigated  it,  and  decided  to  believe 
the  denial  of  the  company's  testers  that 
any  accident  had  occurred,  the  company 
was  held  not  relieved  from  compliance 
with  a  provision  of  the  policy  requiring 
"immediate  notice"  of  the  occurrence 
of  accidents  and  claims  made  on  account 
thereof.  This  condition  of  the  policy 
was  held  to  require  that  notice  be  given 
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within  a  reasonable  time  after  the  in-  | 
£$ured  learned  of  the  accident  or  claim^ 
and  it  was  held  that  it  had  not  been 
complied  with  where  the  insured  was 
located  about  30  miles  from  the  in- 
surers office,  with  all  modem  means  of 
communication  between  the  places,  but 
pave  no  notice  of  the  occurrence  of  the 
accident  until  three  months  thereafter. 

The  insurer  in  the  Oakland  Motor  Car 
Co.  Case  was  held  not  precluded  from 
asserting  as  a  defense  a  failure  to  com- 
ply with  the  provisiozi  requinng  im- 
mediate notice  of  the  accident  and 
claim  for  damages  because  it  took 
charge  of  the  defense  of  an  action 
against  the  insured  under  a  belief  that 
the  latter  had  first  learned  of  the  matter 
when  summons  was  served,  and  did  not 
learn  that  this  was  not  so  until  the 
trial,  especially  where  an  agreement  had 
been  entered  into  between  the  parties 
that  all  acts  with  reference  to  the  con- 
duct of  the  defense  of  the  case  against 
the  insured  should  be  considered  as  done 
without  prejudice  to  their  rights  under 
the  policy. 

It  has  been  held  that  a  provision  in 
an  automobile  indemnity  policy  that  the 
insured,  on  the  occurrence  of  an  ac- 
cident, shall  give  immediate  written 
notice  thereof,  with  the  fullest  informa- 
tion obtainable  at  the  time,  is  a  reason* 
able  requirement,  but  that  the  term 
'immediately"  must  be  reasonably  con- 
strued in  connection  with  the  attendant 
circumstances.  Chapin  v.  Ocean  Acci. 
&  G.  Corp.  (1914)  96  Neb.  213,  52 
L.R.A.(N.S.)  227,  147  N.  W.  465.  This 
provision  in  a  policy  undertaking  to 
indemnify  against  loss  from  liability 
imposed  by  law  upon  the  insured  for 
damages  on  account  of  bodily  injuries 
(including  death  at  any  time  resulting 
therefrom)  accidentally  suffered  was 
construed  in  the  Chapin  Case  not  to 
require  notice  of  all  accidents,  but  only 
of  such  as  resulted  in  bodily  injuries. 
And  it  was  therefore  held  that  where 
there  was  no  bodily  injury  apparent 
at  the  time  an  accident  occurred,  and  no 
reasonable  ground  to  believe  that  a 
claim  for  damages  against  the  auto* 
mobile  owner  would  arise  therefrom, 
he  was  not  required  to  give  notice 
until  the  subsequent  facts  would  suggest 
to  one  of  ordinary  and  reasonable  pru- 
dence that  a  liability  to  the  person  in- 
jured might  arise;  and  his  duty  was 
held  to  be  performed  where,  at  the  time 
he  first  received  knowledge  that  the  in- 
jured person  was  liable  to  make  a  claim 
for  damages,  he  immediately  notified  the 
insurer. 
i^.i{,A.l917F. 


On  a  subsequent  appeal  of  Mayor,  lu 
&  Co.  V.  Commercial  Casualty  Ins.  Co. 
the  former  appeal  ((1914)  150  N.  T. 
Supp.  624)  of  wMch  is  set  out  in  the 
annotation  in.  L.R.A»1915E,  580,  the 
court  reached  the  same  eoneluaion  as 
before,  holding  that  a  provision  that 
'^none  of  the  automobiles  herein  de** 
scribed  are  rented  to  others''  was  merely 
a  warranty  that  the  trucks  were  not 
rented  at  the  time  the  policy  took  effect,, 
and  did  not  constitute  a  warranty  that 
they  wffte  not  to  be  refited  subsequently. 
(1915)  169  App.  Div.  772,  155  N.  Y. 
Supp.  75. 

In  the  last  case,  it  was  held  that  it 
could  not  be  decided  as  a  matter  of  law 
that  the  chauffeur  operating  the  in- 
sured's truck  was  its  servant  and  en- 
gaged in  its  business  at  the  time  of  the 
accident  in  question,  where  it  appeared 
that  the  insured  had  put  its  truck  in 
storage  with  a  company  which  had  the 
right  to  rent  it,  and  that  on  the  day  of 
the  injur^r  it  was  sent  out  hy  the  storage 
company  in  charge  of  a  chauffeur  hired 
and  paid  by  that  company,  and  that  the 
insured,  in  an  a,ction  brought  against  it 
on  account  of  the  injury,  denied  in  ita 
answer  that  the  chauffeur  was  its  serv- 
ant and  engaged  in  its  business. 

In  the  Mayor,  L.  &  Co.  Case  the  in- 
surer was  held  guilty  of  a  breadi  of 
its  contract  in  failing  to  defend  the  suit 
against  the  insured;  and  a  condition  in 
the  policy  forbidding  settlement  by  the 
insured  without  the  written  consent  of 
the  insurer  was  held  to  be  limited  to 
cases  in  which  the  latter  performed  its 
contract  with  respect  to  defending  an 
action;  and  that  therefore  the  insured 
was  not  precluded  from  recovering  be- 
cause he  settled  the  action  brought 
against  him  after  the  insurer  had  re- 
fused to  defend  it.  But  it  was  held 
that  the  insured,*  having  seen  fit  to- 
settle  the  action  brought  against  him 
after  the  insurer  had  refused  to  defend, 
assumed  the  risk  in  an  action  by  him 
against  the  latter  of  showing  not  only  a 
liability  covered  by  the  policy,  but  also 
the  amount  of  the  liability;  and  that 
the  recovery  against  the  insurer  waa 
limited  by  the  loss  sustained,  even 
though  the  evidence  might  show  that 
the  settlement  was  for  less  than  such 
liability. 

A  provision  of  the  policy  to  the  effect 
that  no  action  shall  lie  against  the  in- 
surer to  recover  for  any  loss  or  expense 
under  the  policy  unless  it  shall  be 
brought  by  assured  for  loqs  or  expense 
actually  sustained  and  paid  in  money 
by   the  assured  ^'after  actual   trial   of 
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the  issue''  was  held  in  the  Mayor,  L.  ft 
Co.  Case,  supra,  in  view  of  the  rule 
of  strict  construction  which  obtains 
a^inst  the  insurer,  to  be  satisfied,  as 
in  the  case  at  bar  the  assured  refrained 
from  settling  until  after  the  close  of 
the  evidence,  although  before  submis- 
sion to  the  jury.  It  was  so  held  even 
upon  the  assumption  that  the  insurer 
was  entitled  to  the  benefit  of  the  pro- 
vision, notwithstanding  its  own  breach 
of  contract  by  failing  to  defend  the 
action.  The  court  distinguished  the 
cases  decided  under  policies  limiting  the 
liability  of  the  insurer  to  losses  sus- 
tained and  paid  by  the  assured  ''after 
judgment/* 

A  complaint  in  an  action  by  insured 
to  recover  the  amount  he  had  contrib- 
uted to  the  sum  within  the  limit  of  the 
insurer's  liability,  paid  in  settlement  of 
the  claim  of  the  injured  person,  was 
held  demurrable  in  Levin  v.  New  Eng- 
land Casualty  Co.  (1916)  97  Misc.  7, 
160  N.  Y.  Supp.  1041,  where  it  alleged 
that  the  contribution  was  made  under 
a  threat  of  the  insurer  that  otherwise 
it  would  allow  the  case  to  go  to  trial 
and  subject  insured  to  the  hazard  of 
suffering  a  verdict  in  excess  of  the 
amount  of  the  insurance,  but  did  not 
allege  that,  by  the  terms  of  the  policy, 
the  insurer  agreed  to  consent  to  settle- 
ment for  less  than  the  face  of  the  pol- 
icy, and  less  than  the  amount  which  the 
claimant  would  probably  recover,  the 
allegation  in  that .  regard  being  a  mere 
conclusion  of  the  pleader. 

Generally  as  to  power  of  insurer  with 
respect  of  settlement  of  claims,  see  an- 
notations to  New  Orleans  &  C.  R.  Co. 
V.  Maryland  Casualty  Co.  6  li.K.A. 
(N.S.)  562,  and  C.  Schmidt  &  Sons 
Brewing  Co,  v.  Travelers'  Ins.  Co.  52 
L.R.A.(N.S.)  126.  And  as  to  participa- 
tion by  indenmity  insurer  in  defense  of 
fluit  against  insured  as  estoppel  to  as- 
sert that  latter's  liability  was  predicat- 
ed on  ground  not  covered  by  the  policy, 
see  annotation  to  Sargent  Mfg.  Co.  v. 
Travelers'  Ins.  Co.  34  L.R.A.(N.S.)  491. 

It  has  been  held  that  where  a  verdict 
had  been  recovered  against  the  holder 
of  a  policy  indemnifying  him  against 
loss  through  injuries  inflicted  by  his 
automobile,  and  the  insurer  had  agreed 
to  appeal  from  the  judgment,  and  had 
assured  the  plaintiff  that  an  appeal  had 
been  taken,  but,  without  the  latter's 
knowledge,  permitted  the  time  within 
which  an  appeal  might  be  taken  to  ex- 
pire without  having  taken  it,  a  recovery 
for  the  amonnt  of  the  judgment   that 

the  plaintiff  had  been  obliged  to  pay 
L.R.A.1917F. 


in  excess  of  the  amount  of  the  policy 
may  be  had  against  the  insurer  for  its 
negligence.  McAleenan  v.  Massachu- 
setts Bonding  &  Ins.  Co.  (1916)  219 
N.  Y.  664, 114  N.  E.  114,  affirming  (1916) 
173  App.  Div.  100,  159  N.  Y.  Supp.  401. 

In  McAleenan  v.  Massachusetts  Bond- 
ing &  Ins.  Co.  (1916)  173  App.  Div.  100, 
169  N.  Y.  Supp.  401,  it  was  held  that 
the  refusal  of  the  insurer  to  permit  the 
insured  to  accept  the  injured  person's 
offer  to  accept  a  specified  sum  in  full 
settlement  of  any  damages  that  might  he 
recovered  in  excess  of  the  amount  of 
the  insurance  did  not  render  the  insurer 
liable  for  the  larger  amount  which  the 
insured  was  obliged  to  pay.  Two  of  the 
justices  apparently  placed  the  decision 
on  the  ground  that  the  insured  had  ex- 
pressly agreed  that  he  would  not^  with- 
out the  written  consent  of  the  insurer, 
settle  any  claim  or  interfere  with  any 
legal  proceeding.  Scott,  J.,  apparently 
speaking  for  the  majority  of  the  court, 
however,  said  that  the  provision  did  not 
stand  in  the  way  of  the  acceptance  of  tly 
offer,  observing  that  it  merely  provided 
that  the  insured  might  not  incur  expense 
or  settle  a  claim  ^'except  at  his  own 
cost;"  and  added  that  if  such  payment 
would  not  increase  the  company's  lia- 
bility or  enhance  its  difificnlties  in  de- 
fending the  action,  it  would  not  amount 
to  a  breach  of  the  contract.  (See,  in 
this  connection,  the  note  to  General 
Acci.  Fire  &  Life  Assur.  Corp.  v.  Louis- 
ville Home  Teleph.  Co.  L.R.A.1917D, 
957,  on  Right  of  insured,  under  a  policy 
indemnifying  against  liability  for  dam- 
ages or  injuries,  to  settle  the.  part  of  a 
claim  in  excess  of  the  insures  liabil- 
ity.) The  decision  against  the  cause  of 
action  in  question  was  affirmed  by  the 
court  of  appeals  in  McAleenan  v.  Massa- 
chusetts Bonding  &  Ins.  Co.  (1916)  219 
N.  Y.  564, 114  N.  E.  114. 

On  a  subsequent  appeal  of  this  case, 
in  (1917)  —  App.  Div.  — ,  166  N.  Y. 
Supp.  184^  it  was  held  that,  as  the  pro- 
visions of  the  policy  did  not  preclude 
the  plaintiff  settling  with  respect  to  his 
liability  in  excess  of  the  indemnity  for 
which  the  insurer  was  liable,  it  was  im- 
material whether  the  insurer  granted  or 
withheld  its  consent  to  a  settlement,  or 
whether  it  acted  in  good  or  bad  faith. 

There  is  no  violation  of  a  provision  of 
an  automobile  indemnity  policy  that  the 
insured  shall  not  "interfere  in  negotia- 
tions for  compromise"  where,  the  day 
after  the  accident,  the  insured  tel- 
ephoned the  claimant,  stating  that  he 
was  insured  and  that  his  attorney  would 
endeavor  to  get  a  settlement  from  the 


618 


ANNOTATION— AUTOMOBILE  LIABILITY  INSURANCE. 


insurance  company,  and  subsequentl3' 
stated  that  a  lawyer,  who  was  coming  to 
see  the  claimant,  was  not  the  insured's, 
but  the  insurance  company's,  though  he 


might  call  himself  the  insured's.  Hop- 
kins V.  American  Fidelity  Co.  (1916)  91 
Wash.  680,  158  Pac.  535.         J.  T.  W. 


DISTRICT  OF  COLUMBIA  COURT  OP 

APPEALS. 

WILLIAM    HENRY     WHITE,     Surviving 

Trustee,  Appt., 

V. 

MAHLON  A.  WINTER, 


(46  App.  D.  C.  355.) 

Contract  —  to   suppress   action   to   set 
aside  divorce  —  validity. 

A  contract  by  a  man  to  pay  his  former 
wife  an  allowance  in  consideration  of  her 
not  filing  a  bill  to  set  aside  a  divorce  decree 
which  is  alleged  to  have  been  secured  by 
fraud  is  void  as  against  public  policy. 
For  other  cases,  see  Contracts,  11,  o,  J,  in 

Dig.  1-52  N.  8, 

(April  23,  1917.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Supreme  Court  in  favor  of  de- 
fendant in  a  suit  to  enforce  an  agreement 
to  provide  for  the  support  of  his  divorced 
wife.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Andrew  Wilson  and  IWIllani  L. 
Symons,  for  appellant: 

Defendant's  own  prior  misdeeds  in  di- 
vorcing an  insane  wife,  his  subsequent 
marriage,  and  the  birth  of  a  child,  cannot 
take  away  the  wife's  rights  nor  amount 
to  duress. 

Baker  v.  Morton,  12  Wall.  157,  20  U  ed. 
264;  French  v.  Shoemaker,  U  Wall.  332, 
20  L.  ed.  866;  T'nited  States  v.  Huckabee, 
16  Wall.  414-432,  21  L.  ed.  457-463;  Balti- 
more V.  LefTerman,  4  Gill,  425,  45  Am.  Dec. 
145;  Lonergan  v.  Buford,  148  U.  S.  681, 
690,  37  L.  ed.  669,  572,  13  Sup.  Ct.  Rep 
684;  Radich  v.  Hutchins,  95  U.  S.  210, 
213,  24  L.  ed.  409,  410;  Ignited  States  v. 
Old  Settlers,  148  U.  S.  427,  473,  37  L.  ed. 
509,  526,  13  Sup.  Ct.  Rep.  MO;  Chese- 
brough  V.  United  States,  192  U.  S.  263, 
259,  48  L.  ed.  432,  434,  24  Sup.  Ct.  Rep. 
262;  Fulton  v.  Hood,  34  Pa.  365,  76  Am. 
Dec.  664;  Sulzner  v.  Cappeau-Lemley  &  M. 
Co.  234  Pa.  162,  39  L.R.A.(N.S.)  421,  83 
Atl.  103;  Motz  v.  Mitchell,  91  Pa.  114: 
Bianchi  v.  I^on,  138  App.  Div.  216,  122 
N.  Y.  Supp.  1004;  United  States  Bkg.  Co. 
V.    Veale,    84   Kan.    385,    37    L.R.A.(N.S.) 

Note.  —  For  contract  made  to  prevent  at- 
tack upon  divorce  decree  as  contrary  to  pub> 
lie  policy,  see  annotation  following  this  case, 
post,  621. 
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541,  114  Pac.  229;  Flack  v.  National  Bank, 
i  8  Uteh,  193.  17  L.R.A.  583,  30  Pac.  746 ; 
Felton  V.  Gregory,  130  Mass.  176;  De  la 
Cuesta  V.  Insurance  Co.  of  X.  A.  136  Pa. 
62,  9  L.R.A.  632,  20  Atl.  506;  Fisher  v. 
Bishop,  36  Hun,  112;  Seymour  v.  Prescott, 
69  Me.  376;  Morse  v.  Woodworth,  165 
Mass.  233,  27  N.  E.  1010,  29  N.  E.  625; 
Buck  V.  Axt,  86  Ind.  512;  Snyder  v.  Bra- 
dcn,  68  Ind.  143;  Mascolo  v.  Montesanto, 
61  Conn.  60,  29  Am.  St.  Rep.  170,  23  Atl. 
714;  Hilborn  v.  Bucknam,  78  Me.  482,  67 
Am.  Rep.  816,  7  Atl.  272;  Thorn  v.  Pink- 
ham,  84  Me.  101,  30  Am.  St.  Rep.  335,  24 
Atl.  718;  Parker  v.  Lancaster,  84  Me.  512, 
24  Atl.  952;  St.  Ix)uia,  A.  &  T.  H.  R.  Co. 
V.  Thomas,  86  111.  464;  Youngs  v.  Simm, 
41  111.  App.  28;  Rondleman  v.  Rendleman, 
166  111.  568,  41  N.  E.  223 ;  Harris  v.  Tyson, 
24  Pa.  347,  64  Am.  Dec.  661,  14  Mor.  Min. 
Rep.  634;  Stokes  v.  Anderson,  118  Ind. 
533,  4  L.R.A.  313,  21  X.  E.  331;  Robinson 
V.  Robinson,  77  Wash.  663,  61  L.R.A.(N.S.) 
634,  138  Pac.  288;  Griffin  v.  Griffin.  130 
Ga.  527,  16  L.R.A.(N.S.)  937,  61  S.  E.  16. 
14  Ann.  Cas.  866;  Saxton  v.  McNair,  71 
Wis.  459,  37  N.  W.  439;  Bolln  v.  Metcalf, 
6  Wyo.  1,  71  Am.  St.  Rep.  898,  42  Pac.  12, 
44  Pac.  694;  Dunham  v.  Griswold,  100  N. 
Y.  224,  3  N.  E.  76;  Clark  v.  Turnbull,  47 
N.  J.  L.  265,  54  Am.  Rep.  157. 

Where  it  is  sought  to  avoid  a  contract 
because  induced  by  duress,  the  person 
seeking  such  avoidance  must  proceed  with- 
in a  reasonable  time  after  the  removal  of 
the  duress.  If  he  remains  silent  for  an 
unreasonable  length  of  time,  or  if  he  keeps 
property  which*  he  may  have  acquired  under 
the  contract,  or  recognizes  the  validity  of 
it,  either  by  making  payments  thereon,  or 
otherwise,  he  will  be  held  to  have  elected 
to  waive  the  duress  and  ratify  the  con- 
tract. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  337; 
Carver  v.  United  States,  111  U.  S.  609,  28 
L.  ed.  540,  4  Sup.  Ct.  Rep.  561;  Brown  v. 
Piper,  91  U.  S.  37,  23  L.  ed.  200;  Pence 
V.  Langdon,  99  U.  S.  578,  25  L.  ed.  420, 
13  Mor.  Min.  Rep.  32;  Grymes  v.  Sanders, 
93  U.  S.  55,  23  L.  ed.  798,  10  Mor.  Min. 
Rep.  445;  Griswold  v.  Hazard,  141  U.  S. 
295,  36  L.  ed.  692,  11  Sup.  Ct.  Rep.  972, 
999;  McLean  v.  Clapp.  141  U.  S.  432,  35 
L.  ed.  806,  12  Sup.  Ct.  Rep.  29;  Hoyt  v. 
Latham,  143  T^  S.  567,  36  L.  ed.  264,  12 
Sup.  Ct.  Rep.  568;  Shappirio  v.  Goldberg, 
192  U.  S.  242,  48  L.  ed.  426,  24  Sup.  Ct. 
Rep.  259. 
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Messrs.  George  X.  McLianahaii,  H. 
Ilalph  Burton,  and  James  S.  Basby- 
Smith,  for  appellee: 

The  court  below  properly  submitted  to 
the  jury  the  question  of  duress,  upon  which 
the  jury  found  for  the  defendant. 

United  States  v.  Huckabee,  16  Wall.  414, 
21  L.  ed.  467;  Atwood  v.  Jarrett,  81  Conn. 
532,  71  Atl.  569;  OToole  v.  Lamson,  41 
App.  D.  C.  278;  Harris  v.  Carmody,  131 
Mass.  51,  41  Am.  Rep.  188;  Rose  v.  Owen, 
42  Ind.  App.  137,  85  K  E.  129;  Haynes  v. 
Rudd,  30  Hun,  239,  83  N.  Y.  253;  Morse 
V.  Woodworth,  155  Mass.  233,  27  N.  E. 
1010,  29  N.  E.  625;  Salvador  v.  Feeley, 
105  Iowa,  478,  75  N.  W.  476;  Ubhoff  v. 
Brandenburg,  26  App.  D.  C.  3;  23  Cyc.  779. 

Mr.  Justice  Robb  delivered  the  opinion 
of  the  court: 

This  appeal  is  from  a  judgment  in  the 
supreme  court  of  the  District  upon  a  ver- 
dict for  the  appellee,  Mahlon  A.  Winter, 
defendant  below. 

Tlie  suit  was  based  upon  the  following 
agreement : 

Agreement. 

This  agreement  entered  into  this  11th 
day  of  January,  a.  d.  1909,  in  duplicate, 
between  MaUon  A.  Winter,  of  Washington, 
District  of  Columbia^  party  of  the  first 
part,  and  William  Henry  White  and  Noel 
W.  Barksdale,  of  Washington,  D.  C,  as 
attorneys  for  Erminie  L.  Winter,  of  Lynch- 
burg, Virginia,  parties  of  the  second  part, 
witneaseth;  that 

Whereas,  the  said  Mahlon  A.  Winter 
and  Erminie  L.  Winter  were  divorced  by 
a  decree  in  Equity  Cause  No.  24,919  in  the 
supreme  court  of  the  District  of  Columbia, 
passed  January  14,  1905,  and  concerning 
which  a  difference  has  arisen  and  cxtsta 
between  them;   and 

Whereas,  the  parties  hereto  have  reac)ied 
an  amicable  adjustment  in  settlement  and 
compromise  of  their  matters  of  difference, 
th^  now  agree  as  follows: 

1.  The  said  Mahlon  A.  Winter,  for  the 
support  of  Erminie  L.  Winter,  will  pay 
unto  said  William  Henry  White  and  Noel 
W.  Barksdale,  or  the  survivor  of  them,  for 
and  on  her  behalf,  the  sum  of  sixty  dollars 
($60)  and  a  like  sum  of  sixty  dollars  ($60) 
on  the  first  day  of  February,  1909v  and  the 
sums  of  sixty  dollars  ($60)  on  the  first 
day  of  each  and  every  month  thereafter 
during  the  lifetime  of  the  said  Erminie 
L.  Winter,  or  until  her  remarriage,  to  the 
payment  of  which  smns  the  said  Mahlon 
A.  Winter  binds  himself,  his  heirs,  tz- 
ecutors,  administrators,  and  assigns. 

2.  The  said  William  Henry  White  and 
Koel  W.  Barksdale,  as  such  attorneys,  agree 
L.R.A.1917F. 


that  80  long  as  said  sums  are  promptly 
paid,  no  action  shall  be  taken  in  the 
premises  by  the  said  Erminie  L.  Winter  or 
her  counsel  against  the  said  Mahlon  A. 
Winter,  looking  either  to  disturbing  said 
decree  or  seeking  any  additional  sums  for 
her  maintenance  or  support  and  they  agree 
that  at  the  signing  hereof  the  mother  of 
said  Erminie  L.  Winter,  Mary  E.  Tanner, 
and  her  friend,  Mrs.  Anna  C.  Pollok,  shall 
in  writing  concur  in  and  approve  the  terms 
hereof. 

In  witness  whereof,  the  parties  have 
hereunto  set  their  hands  and  seals  this 
11th  day  of  January,  a.  D.  1009. 

M.  A.  Winter.  [seal.] 

Wm.  Henry  White,  [seal.] 

Attorney  for  Erminie  L.   Winter. 

Noel  W.  Barksdale,  [seal.] 

Attorney  for  Erminie  L.  Winter. 

Witness : 

G,  W.  Farii. 

The  facts  which  we  deem  material  are 
substantially  as  follows:  The  appellee, 
Mahlon  A  Winter,  and  Erminie  L.  Winter, 
were  married  in  November,  1891,  and  lived 
together  until  1904,  when  appellee  filed  a 
petition  for  divorce  in  the  supreme  court 
of  the  District,  alleging  infidelity,  and 
naming  his  own  son  by  a  former  marriage, 
bom  January  14,  1888,  as  corespondent, 
No  defense  was  made  to  tliis  suit  and  in 
January,  1905,  a  divorce  was  granted. 
Thereafter,  in  December  of  1008,  counsel 
for  Mrs.  Winter  notified  appellee  in  writing 
that  they  had  been  advised  that  the  decree 
was  procured  while  Mrs.  Winter  wtfs  in- 
sane, and  that  they  therefore  had  pre- 
pared and  proposed  to  file  a  bill  to  set 
aside  the  decree.  They  further  suggested 
that  appellee  have  his  counsel  call  to  see 
them  about  the  matter.  The  result  was  a 
series  of  interviews  between  counsel.  In 
addition  to  this,  appellee,  and  his  counsel 
went  to  Lynchburg,  Virginia,  where  his 
former  wife  then  lived  in  straitened  and 
necessitous  circumstances,  and  made  an  in- 
dependent investigation. 

The  bill  of  complaint  to  which  counsel 
for  appellant  referred  in  his  communica- 
tion to  appellee  was  exhibited  to  counsel 
for  appellee  during  the  course  of  the  nego- 
tiations and  its  contents  made  known  to 
him.  In  the  bill  it  was  alleged  that  at  the 
time  of  the  filing  of  said  petition  for 
divorce  Mahlon  A.  Winter  and  Erminie  L. 
Winter  were  living  in  the  city  of  W^ashing- 
ton;  that  Courtney  P.  Winter,  the  son  of 
Mahlon  A.  Winter,  above  referred  to,  was 
living  with  them,  and  that  Ida  B.  Creel 
was  housekeeper;  that  on  the  date  the  di- 
vorce suit  was  filed  Mrs.  Winter  and 
Courtney  P.  Winter,  the  corespondent,  were 
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duly  aerved  with  process  and  on  September 
30,  1904,  said  corespondent  appeared  in 
court,  when  a  guardian  ad  litem  was  ap- 
pointed to  answer  for  him;  that  an  answer 
thereafter  was  filed  on  his  behalf;  that 
some  time  between  'the  21st  and  the  26th 
of  September,  1904,  appellee  directed  said 
Erminie  L.  Winter,  who  then  was  living 
with  him  at  his  residence  in  this  city,  to 
call  an  attorney  at  his  office  by  telephone 
and  request  said  attorney  to  represent  her 
in  said  divorce  case;  that  she  did  call  said 
attorney,  and,  through  fear  of  appellee  and 
under  his  direction,  she  informed  said  at- 
torney that  she  did  not  wish  to  make  any 
defense  to  said  suit;  that  she  neither 
answered  the  bill  nor  introduced  any  testi- 
mony in  said  cause:  that  thereafter  two 
depositions  on  behalf  of  the  complainant 
were  filed,  one  being  the  deposition  of  the 
petitioner  and  the  other  of  Ida  B.  Creel. 
Upon  hearing,  the  court  recommitted  the 
cause  for  the  taking  of  further  testimony, 
whereupon  the  deposition  of  Courtney  P. 
Winter  was  taken  and  filed,  and  thereafter 
the  decree  of  divorce  was  passed. 

The  bill  further  averred  that  the  allega- 
tions of  infidelity  in  said  petition  for  di- 
vorce and  the  testimony  in  support  there- 
of were  false  and  known  to  be  false  by  the 
parties  testifying;  that  the  said  petition 
for  divorce  was  filed  by  said  Hahlon  A. 
Winter  as  part  of  a  prearrangement  and 
understanding  between  him  and  his  house- 
keeper that  a  divorce  should  be  procured 
and  that  thereafter  they  should  be  mar- 
ried;* that  they  did  go  through  a  form  of 
marriage  ceremony  in  the  spring  of  190.5, 
after  the  granting  of  said  divorce.  It  was 
further  averred  that  said  Erminie  L.  Win- 
ter had  been  of  unsound  mind  since  1896, 
and  that  this  was  well  known  to  the  said 
Alahlon  A.  W  inter,  Ida  B.  Creel,  and  Court- 
ney P.  Winter;  that  "the  said  parties  pur- 
posely, knowingly,  wilfully,  and  fraud- 
ulently imposed  upon  this  court  as  well  as 
upon  the  attorney  in  said  suit,  by  failing  to 
impart  the  information  of  said  facts  to 
the  counsel  in  the  cause  and  to  the  court;  " 
that  the  attorney  for  the  said  Erminie  L. 
Winter  had  not  seen  her  before  he  called 
upon  her  upon  the  occasion  above  men- 
tioned; that  he  then  saw  her  for  less  than 
twenty  minutes  and  did  not  see  her  after- 
wards, and  did  not  learn  of  her  condition 
until  after  the  decree  was  passed.  It  was 
prayed  that  the  divorce  decree  be  set 
aside.  The  proposed  bill  was  signed  and 
sworn  to  by  Mary  E.  Tanner,  mother  and 
nejct  friend  of  Mrs.  Winter. 

The  negotiations  before  mentioned  re- 
sulted in  the  contract  involved  and  appellee 
promptly  made  the  payments  called  for 
therein  until  January,  1914,  when  he  dis- 
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continued  them  on  the  ground  that  the 
signing  of  the  contract  by  him  was  induced 
by  duress,  and  that  was  the  question  sub- 
mitted to  and  determined  by  the  jury. 
The  view  we  have  taken  of  the  case  renders 
it  unnecessary  to  consider  the  various  ex- 
ceptions taken  during  the  course  of  the 
trial. 

Marriage  is  not  only  the  most  important 
relation  in  life,  but  has  more  to  do  with 
the  morals  and   civilization  of  the  people 
than  any  other  institution.     It  is  a  rela- 
tion which,  once  entered  into,  may  not  be 
changed   without   the    express    sanction    of 
the  law.    "Other  contracts  may  be  modified, 
restricted,  or  enlarged,  or  entirely  released 
upon  the  consent  of  the  parties.     Not  so 
with  marriage.     The  relation  once  formed,  - 
the  law  steps  in  and  holds  the  parties  to 
various   obligations   and   liaMlities.     It   is 
an  institution  in  the  maintenance  of  which 
in  its  purity  the  public  is  deeply  interest- 
ed, for  it  is  the  foundation  of  the  family 
and  of  society,  without  which  there  would 
be  neither  civilization  nor  progress.**    May- 
nard  v.  Hill,  125  U.  S.  190,  211,  31  L.  ed. 
654,  659,  8  Sup.  Ct.  Rep.  723.    Agreements 
between  husband  and  wife  having  for  their 
object  the  procurement  of  a   divorce   are 
frowned  upon  by  the  courts,  for  the  reason 
that  good  faith  is  demanded  of  the  parties 
to  a  divorce  proceeding,  to  the  end  that  the 
court  may  be  fully  advised  as  to  the  facts. 
Cronan  v.  Cronan,  46  App.  D.  C.  343.     In 
that  case  this  court  declared  that  it  would 
not  lend   its  aid  in  the  enforcement  of  a 
contract   between   husband  and   wife   if   it 
appeared  that  such   contract  was   induced 
by  a  promise  by  one  party  to  procure  a 
divorce  from  the  other.     Obviously,  if  the 
facts  alleged  in  the  proposed  bill   for  the 
annulment  of  the  divorce  decree  are  true, 
a  far  greater  fraud  was  practised  upon  the 
court  here,  and  it  was  counsel's  duty  to 
file  the  bill.     We   must  assume  that  the 
averments  of  the  bill  were  made  in  good 
faith  and  that  counsel   for  appellant  had 
reasonable  cause  to  believe  them  true.    And 
yet,  instead  of  filing  the  bill,  counsel  rep- 
resenting this  unfortunate  woman  entered 
into  the  agreement  in  question,  whereby  a 
decree  of  divorce  alleged  to  have  been  ob- 
tained upon   false  testimony  and  through 
fraud  was  permitted  to  stand.     It  results 
that    this    woman    continues    to-  bear    the 
brand  of  an  adulteress,  her  l^al  right  to  be 
cared  for  and   supported  by  her  husband 
has   been    stricken   down,   and   an  attempt 
has  been  made  to  bargain  away  the  dignity 
and  authority  of  the  court. 

Appellee  testified  that  he  signed  this 
agreement  to  prevent  the  filing  of  the  said 
bill,  and  th6  agreement  provides  that  "so 
long  as  said  sums  are  promptly  paid,  no 
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action  shall  be  taken  in  the  premises  by 
the  said  Erminie  L.  W^inier  or  her  counsel 
against  the  said  Mahlon  A.  Winter,  look- 
ing either  to  diaturhing  said  decree  or  seek- 
ing any  additional  siuna.''  It  is  beyond 
controversy,  therefore,  that  the  agreement 
we  are  asked  to  recognize  and  enforce  con- 
templated and  required  the  suppression  of 
evidence  of  collusion  and  fraud  practised 
in  a  court  of  justice.  To  sustain  and  give 
effect  to  such  an  agreement  it  iivould  be 
necessary  for  justice  to  be  halt  as  well  as 


blind.  It  matters  not  that  counsel  for 
Mrs.  Winter  thought  they  were  acting  for 
her  best  interests,  since  the  result  is  ex- 
actly the  same;  namely,  the  recognition  of 
an  alleged  fraudulent  decree  of  divorce 
under  an  agreement  to  withhold  knowledge 
of  the  fraud  from  the  court.  Such  an 
agreement  is  violative  of  every  rule  of  pub- 
lic policy  and  will  not  be  recognized. 

The    judgment    must    be    af&rmed    with 
costs. 


made  to  prevent  attack  upon  divorce 
contrary  to  pid>lic  policy. 


decree  as 


The  eases  most  nearly  in  point  on  the 
question  presented,  disclosed  by  a  dil- 
igent search,  are  Comstock  v.  Adams 
(1880)  23  Kan.  613,  33  Am.  Rep.  191, 
Blank  v.  Nohl  (1892)  112  Mo.  159,  18 
L.RJL.  350,  20  S.  W.  477,  and  Bloom  v. 
Bloom  (1912)  134  N.  Y,  Supp.  681,  in- 
volving the  validity  of  contracts  not  to 
appeal  from  a  decree  of  divorce,  and 
which  are  set  out  in  the  note  to  Pierce 


V.  Cobb,  44  L.Rwi.(N.S.)  387,  treating 
generally  of  the  validity  of  contracts 
upon  condition,  or  in  consideration,  of 
procuring  divorce. 

As  to  validity  of  contract  between 
husband  and  wife  to  compromise  pend- 
ing or  contemplated  divorce  suit,  see 
note  to  Oppenheimer  v.  Collins,  60  L.R.A. 
406.  J.  D.  C. 
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V. 

WILLIAM  YOUNG  et  al,,  Doing  BusinesB 
as  Young  Brothers,  et  al.,  Appts. 

(100  Kan.  452,  164  Pac.  1102.) 

l>vldenoe  —  negligence. 

1.  Evidence  examined,  and  held  sufficient 
to  fix  responsibility  for  the  negligent  stor- 
age of  dynamite. 

For  other  oaseB,  see  Evidence,  XJI.  d,  in 
Dig.  1-52  N.  8. 

JEIzplosives  ^  storage  —  cause  of  death. 

2.  Where  dynamite  ia  stored  in  a  build- 
ing in  violation  of  a  city  ordinance  and  the 
dynamite  is  exploded  by  a  fire  in  the  build- 
ing, and  a  fireman  on  anty  at  the  building 
is  killed  thereby,  such  negligent  storage  of 
the  dynamite  is  a  proximate  cause  of  the 
death  of  the  fireman. 

For  other  ewes,  see  ProtDitMite  Cause,  II.  d, 
in  Dig.  1-^2  U.  8. 

Trial  ^  requested  lustrnctlone, 

3.  Requested  instructions  examined,  and 
held  properly  refused,  and  appellant's  rights 
duly  recognized  in  those  given. 

For  other  cases,  see  Trials  III.  o  and  e,  in 
Dig.  1-52  y.  8. 

(May  12,  1917.) 

Headnotes  by  Dawson,  J. 

------  ,,.,-., 

Note«  —  For  unlawful  or  negligent  storag* 
of  explosives  as  proximate  cause  of  injuries 
from  explosion  caused  by  fire,  see  annota- 
tion following  this  case,  post,  ((24. 
L.R.A.1917F. 


APPKAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Cherokee  Coun- 
ty in  favor  of  plaintiffs  in  an  action  brought 
to  recover  damages  for  the  wrongful  death 
of  their  son  alleged  to  have  been  caused  by 
defendants'   negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  McAntire,  William  F. 
Sapp,  and  A.  S.  Wilson,  for  appellants : 

The  court  should  withdraw  a  case  from  a 
jury  and  direct  a  verdict  when  the  undis- 
puted evidence  is  so  conclusive  that  the 
court  ehould  set  aside  a  verdict  in  oppodi- 
tion  thereto. 

Goodlander  Mill  Co.  r.  Standard  Oil  Co. 
27  L.RA.  583,  11  C.  C.  A.  253,  24  U.  S.  App. 
7,  63  Fed.  404;  uEtna  F.  Ins.  Co.  v.  Boon,  96 
U.  S.  117-130,  24  L.  ed.  395-398;  Delaware, 
L.  &  W.  R.  Co.  V.  Converse,  139  U.  S.  4«9- 
472,  35  L.  ed.  213-215, 11  Sup.  Ct.  Rep.  569; 
North  PennsylvanJa  R.  Co.  v.  Commercial 
Nat.  Bank,  123  U.  8.  727,  31  L.  ed.  287,  8 
Sup.  Ct.  Rep.  266;  Elliott  v.  Chicago,  M.  & 
St.  P.  R.  Co.  160  U.  S.  245,  37  L.  ed.  1068, 
14  Sup.  Ct.  Rep.  86;  Union  P.  R.  Co.  v. 
McDonald,  352  U.  S.  262,  38  L.  ed.  434,  14 
Sup.  Ct.  Rep.  598;  Waters-Pierce  Oil  Co.  v. 
Van  Elderen,  70  C.  C.  A.  255,  137  Fed.  557. 

Tlie  fire  was  the  proximate  cause  of  the 
injury. 

Goodlander  Mill  Co.  v.  Standard  Oil  Co. 
27  L.R.A.  583,  11  C.  C.  A.  253,  24  U.  S. 
App.  7,  63  Fed.  404;  Stone  v.  Boston  &  A. 
R.  Co.  171  Mass,  536,  41  L.R.A.  794,  51  N. 
E.  1,  4  Am.  Neg.  Rep.  490;  The  Santa  Rita, 
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173  Fed.  413;  Lynn  Gas  &  E.  Co.  v.  Meriden 
F.  Ins.  Co.  158  Mass.  570,  20  L.R.A.  297, 
35  Am.  St.  Rep.  640,  33  N.  E.  690;  Russell 
V.  German  F.  Ins.  Co.  100  Minn.  528,  10 
L.R.A.(N.S.)  326,  111  N.  W.  400;  Beckham 
V.  Seaboard  Air-Line  R.  Co.  127  Ga.  550,  12 
L.R.A.(N.S.)  476,  66  S.  E.  638;  Davis  v. 
Chicago,  M.  &  St.  P.  R.  Co.  93  Wis.  470, 
33  L.R.A  654,  57  Am.  St.  Rep.  935,  67  N. 
W.  16,  1132,  10  Am.  Neg.  Caa.  607;  Cole  v. 
German  Sav.  &  L.  Soc.  63  L.R.A.  416,  59  C. 
C.  A.  695,  124  Fed.  115,  14  Am.  Neg.  Rep. 
676;  Blythe  v.  Denver  &  R.  G.  R.  Co.  15  Colo. 
333,  11  L.R.A.  618,  22  Am.  St.  Rep.  403,  26 
Pac.  702. 

There  was  not  a  particle  of  evidence  show- 
ing  or  tending  to  show  that  the  Independ- 
ent Powder  Company  was  aiding  or  assist- 
ing in  the  violation  of  the  city  ordinance, 
4ind  where  there  is  no  evidence  showing  that 
the  defendant  was  a  Joint  tort-feasor  or  was 
guilty  of  negligence  the  court  should  direct 
A  verdict  for  such  defendant. 

Union  P.  R.  Co.  v.  Diehl,  33  Kan.  422,  6 
Pac.  566;  Irwin  v.  Thompson,  27  Kan.  643; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Wagner,  33 
Kan.  660,  7  Pac.  204,  15  Am.  Neg.  Cas.  19; 
King  v.  King,  165  Mo.  424,  56  S.  W.  534; 
Feitl  v.  Chicago  City  R.  Co.  211  IlL  279,  71 
N.  E.  991;  Block  v.  Swift  &  Co.  161  111.  107, 
43  N.  E.  591;  McCarty  v.  Rood  Hotel  Co. 
144  Mo.  397,  46  S.  W.  172,  4  Am.  Neg.  Cas. 
169;  Keenan  v.  Edison  Electric  Illuminating 
Co.  159  Mass.  379,  34  N.  E.  366;  Kelley  v. 
Boston  Lead  Co.  128  Mass.  456;  17  Cyc. 
754;  Warner  v.  Crandall,  65  111.  195;  Wheel- 
an  V.  Chicago,  M.  &  St.  P.  R.  Co.  85  Iowa, 
167,  52  N-  W.  119;  Lyons  v.  Terre  Haute  Sl 
I.  R.  Co.  101  Ind.  419;  Baird  v.  Abbey,  73 
Mich.  347,  41  N.  W.  '  272 ;  Newcomb  v. 
Jones,  37  Mo.  App.  475;  Wilson  v.  Cobb, 
28  N.  J.  Eq.  177 ;  Cunard  S.  S.  Co.  v.  Kelley, 
61  C.  C.  A.  532,  126  Fed.  617;  Smith  v. 
Lawrence,  98  Ue.  92,  56  Atl.  455;  Jewctt 
V.  Dringer,  29  N.  J.  Eq.  199;  Central  Branch 
Union  P.  R.  Co.  v.  Shoup,  28  Kan.  394,  42 
Am.  Rep.  163;  38  Cyc.  1534-1536;  Arm- 
strong V.  Penn,  105  Ga.  229,  31  S.  £.  158. 

Messrs.  A.  D.  Schreiner  and  Charles 
Stephens,  for  appellees: 

The  presence  of  the  mining  powder  in 
the  boiler  room,  in  violation  of  the  laws 
of  the  city  of  Galena,  was  the  proximate 
cause  of  the  injury. 

Coffeyville  Min.  k  Gas  Co.  v.  Carter,  65 
Kan.  668,  70  Pac.  635,  12  Am.  Neg.  Rep. 
.')94;  Caspar  v.  Lewin,  82  Kan.  604,  49 
L.R.A.(N.S.)  526,  109  Pac.  657;  Luengene 
V.  Consumers  Light,  Heat  &  P.  Co.  86  Kan. 
876,  122  Pac.  1032;  36  Am.  &  Eng.  Enc.  Law, 
440;  4  Thomp.  Neg.  2d  ed.  §  3857;  Shearm. 
&  Redf.  Neg.  3d  ed.  §  10,  5th  ed.  §  32; 
Union  Street  R.  Co.  v.  Stone,  54  Kan.  83, 
til  Pae.  1012 ;  Rodgers  v.  Missouri  P.  R.  Co. 
L.R.A.1917F. 


75  Kan.  231,  10  L.R.A.(N.8.)  658,  121  Am. 
St.  Rep.  416,  88  Pac.  885,  12  Ann.  Cas.  441; 
Cooley,  Torts,  3d  ed.  p.  99;  French  v.  Cen- 
ter Creek  Powder  Mfg.  Co.  173  Mo.  App. 
220,  158  S.  W.  723;  Clark  v.  E.  I.  du  Pont 
de  Nemours  Powder  Co.  94  Kan.  268,  L.R.A. 
1915E,  479,  146  Pao.  320,  Ann.  Cas.  1917B, 
340. 

Dawson,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  are  the  father  and  mother 
of  John  Pinson,  a  Galena  iireman,  who  was 
killed  by  an  explosion  while  he  was  extin- 
guishing a  fire  in  a  building  containing 
dynamite.  The  deceased  was  a  single  man 
and  his  parents  were  partly  dependent  upon 
him  for  support,  and  they  brought  this  ac- 
tion against  the  defendants  for  damages  for 
the  wrongful  death  of  their  son. 

The  defendants  Young  Brothers  were  en- 
gaged in  mining  operations  in  and  about  the 
city  of  Galena  and  were  tenants  of  the 
building.  In  one  comer  of  it  they  had  con- 
structed a  small  room  for  the  storage  of  ex- 
plosives. There  is  a  city  ordinance  in  Ga- 
lena regulating  the  keeping  of  explosives, 
making  it  unlawful  to  store  over  200  pounds 
of  powder  in  any  building  within  the  city 
except  ''in  a  perfectly  constructed  powder 
house,  subject  to  the  approval  of  the  mayor 
and  council."  The  Independent  Powder 
Company,  another  defendant,  is  a  corpora- 
tion engaged  in  the  manufacture,  sale,  and 
distribution  of  explosives  in  and  about  the 
Galena  mining  district.  Still  another  de- 
fendant was  the  owner  of  the  building,  but 
its  relation  to  this  lawsuit  needs  no  atten- 
tion. The  plaintiffs  charged  that  Young 
Brothers  and  the  Independent  Powder  Com- 
pany brought  about  the  death  of  their  son 
by  negligently  storing  large  quantities  of 
dynamite  and  other  explosives  in  the  build- 
ing in  violation  of  the  city  ordinances,  and 
that  the  explosives  thus  stored  were  a  dan- 
gerous nuisance,  and,  ''that  said  deceased, 
acting  in  the  line  of  his  duty  and  in  the 
exercise  of  ordinary  care,  not  knowing  of 
the  existence  in  said  building  of  any  of  said 
explosives  herein  described,  was  standing 
on  the  regularly  traveled  sidewalk  just 
north  of  said  building,  where  he  and  all 
others  had,  at  all  times,  a  right  to  be, 
near  the  north  end  of  said  brick  building, 
holding  in  his  hands  a  large  rubber  iire  hose, 
through  which  he  was  directing  water  on- 
to said  flames,  when,  because  of  the  reck- 
lessness, gross  and  wanton  carelessness,  and 
negligence  of  said  defendants,  their  agents 
and  employees,  and  each  of  them,  as  herein 
alleged,  the  said  dynamite  and  detonating 
caps,  stored  in  said  building  as  aforesaid, 
exploded  with  terrific  force  and  violence, 
completely  demolishing  said  brick  building. 
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throwing  the  north  wall  upon  the  said  John 
Elmer  Pinson  and  then  and  there  killing  him 
instantly;  that  the  proximate  cauae  of  his 
death  was  the  groBs  ^M^d  wanton  careless- 
nesa  and  negligence  of  Baid  defendants,  their 
agents  and  employees,  and  each  of  them,  in 
there  maintaining  an  inherently  and  ex- 
tremely dangerous  nuisance  by  storing  and 
keeping  of  said  explosives  in  said  brick 
building  as  herein  alleged/' 

Issues  were  joined,  and  the  eause  was 
tried  to  a  jury,  which  made  special  findings 
and  rendered  a  general  verdict  for  the  plain- 
tiffs and  against  Young  Brothers  and  the  In- 
dependent Powder  Company, 

The  powder  company  is  the  principal  ap- 
pellant, and  it  assigns  certain  errors  which 
will  be  noted  in  order.  It  contends  first 
that  there  was  no  evidence  to  prove  that  the 
powder  company  was  connected  in  any  way 
with  Young  Brothers  in  the  ownership  or 
control  of  powder  in  their  magazine.  But 
there  was  substantial  evidence  to  show  that 
the  explosion  which  caused  tlie  greatest  dam- 
age was  not  occasioned,  or  not  occasioned 
alone,  by  the  relatively  small  amount  of 
powder  in  the  magazine  or  room  constructed 
in  the  comer  of  the  building  for  powder 
storage,  but  by  the  explosion  of  a  much 
larger  quantity  of  dynamite  deposited  in  the 
building  outside  this  storage  room.  Some  of 
the  evidence  tended  to  show  that  while  it 
was  the  custom  to  supply  the  mining  opera- 
tors in  and  about  Galena,  including  Young 
Brothers,  with  powder  in  the  early  hours  of 
the  day,  the  powder  company  was  frequently 
seen  to  unload  powder  at  this  buiMing  in 
the  evening,  and  that  it  usually  commenced 
its  daily  business  each  morning  at  Young 
Brothers'  buildings  from  which  it  might 
properly  be  inferred  that  it  used  this  build- 
ing as  a  powder  storehouse  at  night  and  as 
a  place  of  supply  or  partial  supply  for  its 
morning  trade.  .Certain  other  incidents 
tended  to  show  that  the  powder  company 
kept  a  supply  of  powder  in  this  building 
from  which  it  made  deliveries  at  later  hours 
of  the  day.  A  day  of  two  before  the  explo- 
sion a  large  number  of  boxes  of  dynamite 
was  seen  in  the  building  outside  the  powder 
storage  room.  The  day  before  the  accident, 
a  number  of  such  boxes  was  observed,  bear- 
ing the  words,  "Independent  Powder  Com- 
pany." At  least  five  such  boxes  (250 
pounds)  were  placed  in  the  building  the 
evening  before  the  explosion  by  the  defend- 
ant company's  delivering  agent.  After  the 
fire,  it  was  seen  that  the  depression  or  cav- 
ity in  the  ground  where  the  dynamite  had 
exploded  was  not  in  the  comer  of  the  build- 
ing where  the  powder  storage  room  had  been, 
but  farther  from  that  corner,  and  near  where 
the  dynamite  boxes  had  been  seen  before  the 
fire.  We  note,  of  course,  that  the  evidence 
L.R.A.1917F. 


on  this  point  is  conflicting,-^a  controverted 
question  of  fact  for  the  jury's  consideration. 
Other  circumstances  tended  to  show  that  the 
powder  company  kept  temporary  supplies  of 
powder  in  the  building,  and  while  it  may 
be  true  that  the  powder  company  was  not 
interested  with  Young  Brothers  as  owner  or 
in  control  of  the  dynamite  kept  in  the  stor- 
age room,  that  fact  would  not  relieve  the 
company  from  the  consequences  of  its  neg- 
ligent acts  in  relation  to  the  explosives  in 
the  building  which  it  did  own,  and  which 
were  sufficiently  identified  and  proved  as  its 
property  to  require  the  question  of  its  own- 
ership and  control  to  be  submitted  to  the 
jury.  Moreover,  if  it  were  established  that 
the  powder  company  knowingly  aided  or 
abetted  Young  Brothers  in  the  maintaining 
of  this  dangerous  nuisance,  the  company 
would  not  be  relieved  of  liability,  even  if 
it  did  not  own  the  powder  wrongfully  or 
negligently  stored  in  disregard  of  the  public 
safety  or  in  disregard  of  the  city  ordinance. 
The  mere  question  ol  ownership  of  the  pow- 
der was  not  primarily  important.  Who  were 
responsible  for  the  negligence?  By  whose 
negligent  acts  and  omissions  was  this  large 
amount  of  dynamite  placed  where  it  had  no 
right  to  be?  Who  aided  and  abetted  in  this 
wrongdoing?  These  were  the  primary  con- 
siderations in  fixing  the  responsibility  for 
the  death  of  John  Pinson.  The  relation  of 
the  powder  company  to  these  derelictions 
was  sufficiently  established  to  make  its  re- 
sponsibility a  question  for  the  jury's  deter- 
mination. 

It  is  next  contended  that  the  flrc^  and  not 
negligent  storage  of  the  dynamite,  was  the 
proximate  cause  of  Pinson's  wrongful  death. 
Both  were  proximate  causes.  The  fire 
alone  would  not  have  caused  his  death.  The 
dynamite  alone  might  not  have  caused  it. 
Perhaps  the  fire  was  the  result  of  negligence. 
The  storage  of  the  dynamite  waa  undoubted- 
ly so.  These  two  contributing  delinquencies, 
the  fire  and  the  negligent  storage  of  the 
dynamite,  both  proximate,  wrought  this  re 
suit.  Kansas  City  v.  Slangstrom,  53  Kan. 
431,  Syl.  par.  2,  36  Pac.  706;  Union  Street 
R.  Co.  V.  Stone,  64  Kan.  83,  Syl.  par.  7,  37 
Pac.  1012;  Luengene  v.  Consumers  Light, 
Heat  &  P.  Co.  86  Kan.  886,  Syl.  par.  5,  122 
Pac.  1032 ;  Johnson  v.  Northwestern  Teleph. 
Exch.  Co.  48  Minn.  433,  436,  61  N.  W.  225; 
Young  V.  Syracuse,  B.  &  N.  Y.  B.  Co.  45 
App.  Div.  296,  61  N.  Y.  Supp.  204;  Ring  v. 
Cohoes,  77  N.  Y.  83,  33  Am.  Rep.  574;  Phil- 
lips  V.  New  York  C.  &  H.  R.  R.  Co.  127 
N.  y.  657,  27  N.  E.  978;  Mexican  Nat.  R 
I  Co.  V.  Mussette,  86  Tex.  708,  719,  24  L.R.A. 
642,  26  S.  W.  1075. 

The  appellant  powder  company  complains 
of  the  trial  court's  refusal  to  give  certain 
instructions.    These  have  been  carefully  ex- 
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.imined.  Those  requested  were  constructed 
on  the  theory  that  the  appellant  was  not  re- 
Hponsifale  for  the  dynamite  which  it  had 
aold  and  delivered  to  Young  Brothers  and 
which  was  stored  in  the  magazine,  but  they 
persistently  ignored  the  responsibility  at- 
taching to  appellant  for  the  much  larger 
amount  of  dynamite  stored  in  the  building, 
and  which  was  no  part  of  the  amount  sup- 
plied to  Young  Brothers  for  the  use  of  the 
latter.  The  appellant's  rights  were  duly 
recognized  in  the  instructions  given  by  the 
court,  particularly  in  instruction  14,  which 
reads:  •*14.  The  court  instructs  the  jury 
that  the  mere  fact  that  the  Independent 
Powder  Company  from  day  to '  day,  upon 
the  request  of  Young  Brothers  or  their  en- 
gineer, sold  and  delivered  to  Young  Brothers 
such  quantities  of  dynamite  and  detonating 
caps  as  were  ordered  would  not  be  sufficient 
to  make  the  defendant  Independent  Powder 
Company  liable  in  this  action;  and  if  you 


find  and  helieve  from  the  evidence  that  pow- 
der was  being  used  in  the  mine  by  Young 
Brothers  while  working  therein,  and  that 
the  Independent  Powd«r  Company  did  not, 
at  any  one  time  in  September,  1912,  sell  and 
deliver  to  them  mor«  than  200  pounds  or 
four  boxes  of  powder,  and  did  not  store  or 
keep  in  the  building  destroyed  by  fire  on 
September  25,  1912,  any  powder  belonging 
to  the  Independent  Powder  Company,  even 
though  you  may  believe  from  the  evidence 
that  Young  Brothers  had  more  than  200 
pounds  of  dynamite  in  their  possession 
which  was  owned  by  them  on  the  25th  day 
of  September,  1912,  or  prior  thereto,  you 
should  find  the  issues  for  the  defendant  the 
Independent  Powder  Company  on  both  counts 
of  the  plaintiff's  petition." 

Nothing  approaching  the  gravity  of  re- 
versible error  appears  anywhere  in  the  rec- 
ord, and  the  judgment  is  affirmed. 


Annotation — ^UnlawfuI  or  negligent  storage  of  explosives  as  proximate 

cause  of  injuries  from  eiqplosion  caused  by  fire* 


The  storage  of  explosives  as  constitut- 
ing a  nuisance  is  covered  in  note  to 
Henderson  v.  Sullivan,  16  L.R.A.(N.S.) 
691,  supplemented  by  note  to  State  ex 
rel.  Hopkins  v.  Excelsior  Powder  Mfg. 
Co.  L.R.A.1915A,  615.  In  the  present 
annotation  it  is  assumed  that  the  stor- 
ing of  the  explosives  was  negligent  or 
unlawful,  and  the  only  question  annotat- 
ed is  the  proximate  cause  of  the  injury 
where  a  fire  of  independent  origin 
causes  the  explosives  to  explode  and  the 
explosion  in  turn  causes  the  injury. 

Cases  where  the  fire  is  definitely 
traced  to  the  intervening  negligent  act 
of  a  third  person  are  not  included  in 
the  present  note,  but  are  included  in 
the  note  to  Clark  v.  E.  I.  Du  Pont  de 
Nemours  Powder  Co.  L.R.A.1915E,  479, 
on  the  general  subject,  "Intervening  act 
of  third  person  as  affecting  proximate 
cause  in  case  of  injury  by  explosives." 
Many  other  notes  of  collateral  interest 
on  the  subjtect  now  under  discussion  are 
cited  in  the  note  just  referred  to. 

The  conclusion  reached  by  the  court 
in  PiNSON  v.  Young,  ante,  621,  that 
negligence  in  storing  explosives  is  a 
})roximate  cause  of  injury  resulting 
from  an  explosion  thereof  caused  by 
fire  from  an  independent  source,  is 
directly  supported  by  the  following  au- 
thorities: Willson  V.  Colorado  &  S.  R. 
Co.  (1914)  57  Colo.  303,  142  Pac.  174; 
Wright  V.  Chicago  &  N.  W.  R.  Co. 
(1887)  27  HL  App.  200;  Brown  v.  West 

Riverside    Coal   Co.    (1909)    143   Iowa, 
L.R.A.1917r. 


662,  28  L.R.A.(N.S.).  1260,  120  N.  W. 
732,  21  Am.  Neg.  Rep.  646  (even  though 
cause  of  explosion  is  unknown) ;  Prus- 
sak  v.  Hutton  (1898)  30  App.  Div.  66, 
51  N.  Y.  Supp.  761;  Schuck  v.  Main 
(1902)  39  Misc.  251,  79  N.  Y.  vSupp.  399 
(see  citation  of  this  case,  infra);  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Beauchamp 
(1902)  95  Toe  496,  58  L.R.A.  716,  93 
Am.  St.  Rep.  864,  68  S.  W.  502  (see  ci- 
tation of  case,  infra). 

In  Willson  v.  Colorado  &  S.  R.  Co. 
(OoIoO  supra,  it  is  held  that  the  fact 
that  the  fire  which  caused  the  explosion 
of  dynamite  loaded  on  defendant's  car 
was  of  incendiary  origin  would  not  ex- 
cuse the  defendant  if  it  was  determined 
that  it  was  negligent  in  its  care  of  the 
dynamite,  and  that  if  its  conduct  con- 
stituted a  nuisance  it  was  immaterial 
to  prove  the  immediate  cause  of  the 
explosion,  as  the  original  and  primary 
cause  of  the  injury  therefrom  was  the 
establishment  of  the  nuisance. 

In  Wright  v.  Chicago  &  N.  W.  R.  Co. 
(1887)  27  m.  App.  200,  defendant's 
storehouse  caught  fire,  exploding  a 
quantity  of  petroleum,  gasolene,  etc., 
stored  therein;  as  a  result  of  such  ex- 
plosion the  fire  spread  so  rapidly  as  to 
burn  property  of  the  plaintiff  in  a  near- 
by building  which  might  otherwise  have 
been  saved.  The  court  said:  "The  mere 
act  of  keeping  the  oils  in  its  building, 
although  prohibited  by  the  ordinance, 
gives  no  right  of  action  to  appellants; 
it  is  still  a  question  of  fact  whether  the 
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damage  alleged  was  the  proximate  con- 
sequence of  such  keeping."  Whether 
the  explosion  caused  the  injury  or  not 
was  held  to  be  a  question  for  the  jury. 

In  Brown  v.  West  Riverside  Coal  Co. 
(1909)  143  Iowa,  662,  28  L.R.A.(N.S.) 
1266,  120  N.  W.  732,  21  Am.  Neg.  Rep. 
646,  it  is  held  that  a  master's  negligence 
in  storing  dynamite  in  a  place  where  its 
accidental  ignition  will  endanger  the 
lives  of  his  employees  is  the  proximate 
cause  of  the  death  of  a  servant,  through 
its  explosion,  though  caused  by  light- 
ning, or  other  unknown  cause. 

In  Ft.  Worth  &  D.  C.  R.  Co.  v.  Beau- 
champ  (1902)  95  Tex.  496,  58  L.R.A. 
716,  93  Am.  St.  Rep.  864,  68  S.  W.  502, 
it  is  held  that  negligence  in  leaving  a 
ear  load  of  high  explosives  an  unrea- 
sonable time  in  the  vicinity  of  a  dwelling 
is  the  proximate  cause  of  injury  to  the 
dwelling  by  an  explosion  of  the  car 
caused  by  fire  communicated  from  other 
oars  near  by. 

In  Sohuck  v.  Main  (1902)  39  Misc. 
251,  79  N.  Y.  Supp.  399,  several  firms, 
inoludijag  one  not  a  party  to  the  action, 
had  chemicals  stored  in  a  biiilding  which 
caught  fire;  three  explosions  followed. 
As  the  evidence  failed  to  show  which 
lot  of  chemicals  produced  the  explosion 
from  which  the  damage  complained  of 
resulted,  the  complaint  was  dismissed, 
but  the  case  seems  to  hold  that  but  for 
such  lack  of  proof  the  owner  of  that  lot 
of  explosives  would  have  been  liable, 
provided  it  was  found  that  they  were 
stored  in  violation  of  a  provision  of  the 
city  charter. 

Of  course,  the  question  under  discus- 
sion presupposes  that  the  explosion 
caused  damages  that  would  not  have  re- 
sulted from  the  fire  itself. 

And  so,  if  a  building  is  burned,  and 
the  jury  finds  that  it  would  of  necessity 
have  caught  fitre  and  burned  independ- 
ently of  the  explosion,  the  defendant, 
who  kept  the  explosives  contrary  to  an 
ordinance  and  in  a  negligent  manner, 
is  not  liable,  for  the  reason  that  the 
explosion  was  not  the  proximate  cause. 
Kinney  v.  Hoopman  (1897)  116  Ala.  310, 
37  L.R.A.  497,  67  Am.  St.  Rep.  119,  22 
So.  593. 

There  are  some  cases  in  which  the  de- 
fendant who  stored  the  explosives  was 
held  liable  for  injuries  caused  by  an 
explosion  following  a  fire  of  independent 
origin,  without  the  question  of  prox- 
imate cause  being  raised,  the  court  ap- 
parently assuming  that  the  storing  Was 
a  proximate  cause,  and  making  the  deci- 
sion turn  upon  the  question  as  to  whether 


gence  or  was  maintaining  a  nuisance. 
Among  cases  of  this  character  are: 
Rudder  v.  Hoopman  (1897)  116  Ala.  332, 
37  L.R.A.  489,  22  So.  601;  Rathbun  v. 
White  (1910)  157  Oal.  248,  107  Pac. 
309  (see  citation  of  this  case,  infra); 
Chicago,  W.  &  V.  Coal  Co.  v.  Glass 
(1889)  34  HL  App.  364  (explosion  caused 
by  lightning) ;  Myers  v.  Malcolm  (1844) 
6  Hill  (N.  Y.)  292,  41  Am.  Dec.  744; 
Cheatham  v.  Shearon  (1851)  1  Swan 
(Tenn.)  213,^55  Am.  Dec.  734  (explosion 
caused  by  lightning). 

Rudder  v.  Hoopman  (1897)  116  Ala. 
332,  37  L.R.A.  489,  22  So.  601,  and 
Kinney  v.  Hoopman  (1897)  116  Ala.  310, 
37  L.R.A.  497,  67  Am.  St.  Rep.  H9,  22 
Sd.  593,  arose  out  of  an  explosion  of 
gunpowder  from  a  fire  originating  on 
the  premises  of  a  third  party,  and  with- 
out the  fault  of  the  owner  of  the  ex- 
plosives. In  both  cases  judgments  in 
favor  of  the  defendant  were  reversed, 
the  courts  holding  that  the  negligence  of 
the  defendant  in  storing  large  quantities 
of  gunpowder  in  a  wooden  building  in 
a  populous  place  in  a  city  imposed  a 
liability  for  the  resulting  damage.  In 
the  latter  case  the  court  says;  "We  are 
of  opinion  that  if  the  defendant  kept 
gunpowder  in  violation  of  this  statute 
[making  it  a  misdemeanor  to  keep  more 
than  fifty  pounds  of  gunpowder  for  sale 
or  use  within  a  city]  and  the  plaintiff, 
being  a  person  intended  to  be  protected 
by  the  statute,  was  damaged  in  conse- 
quence of  such  violation,  the  defendant 
would  be  liable  to  him.'^ 

In  Rathbun  v.  White  (1910)  157  Cal. 
248,  107  Pac.  309,  the  decision  turned 
upon  a  question  of  fact,  i.  e.,  whether  of 
not  defendants  had  any  powder  stored 
at  the  time  of  the  accident. 

In  Myers  v.  Makobn  (1844)  6  Hill 
(N.  Y.)  292,  41  Am.  Dec.  744,  it  ap- 
peared that  gunpowder  was  stored  in  a 
shop,  which  took  fire  in  the  night,  caus- 
ing the  explosion.  While  the  defendants 
were  granted  a  new  trial'  on  other 
grounds,  it  was  held  that  if  the  storage 
of  the  powder  under  the  circumstances 
of  the  case  constituted  a  nuisance  the 
defendants  were  answerable  to  the  plain- 
tiff for  the  personal  injury  occasioned 
by  the  explosion. 

Cheatham  v.  Shearon  (1851)  1  Swan 
(Tenn.)  213,  56  Am.  Dec.  734;  Chicago, 
W.  &  V.  Coal  Co.  V.  Glass  (1899)  34 
HI.  App.  364;  and  Prussak  v.  Hutton 
(1898)  30  App.  Div.  66,  51  N.  Y.  Supp. 
761,  were  all  cases  where  powder  mag- 
azines were  exploded  by  lightning,  and 
all  hold  that  if  the  maintenanee  of  the 


or  not  the  defendant  was  guilty  of  negli-   magazine  under  the  circumstances  con« 
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stituted  a  nuisance  the  defendants  were 
liable  for  the  results  of  the  explosion. 

In  Henry  v.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  (1895)  67  Ted.  426,  the  plaintiff 
claimed  that  a  collision  had  occurred  on 
defendant's  road,  resulting  in  the  break- 
ing of  tank  cars  containing  petroleum; 
the  escaping  petroleum  caught  fire,  and 
more  than  two  hours  afterwards  this  fire 
was  communicated  to  other  cars  con- 
taining petroleum,  causing  them  to  ex- 
plode, producing  the  injury  in  question. 
The  court  held  that  if  the  jury  found  the 
defendant  negligent  in  failing  to  remove 
the  cars  it  was  liable  for  the  damage 
resulting  from  the  explosion. 


For  violation  of  statute  or  ordinance 
relating  to  explosives  as  ground  for 
private  action,  see  note  In  Molin  v.  Wis- 
consin Land  &  Lumber  Co.  48  L.B.A. 
(N.S.)  876. 

On  proximate  cause  of  injury  to  chil- 
dren resulting  from  explosion  of  explo- 
sives negligently  left  accessible  to  them, 
see  cases  cited  in  notes  in  14  L.R.A. 
(N.S.)  686;  24  L.R.A.(N.S.)  1257;  42 
L.R.A.(N.S.)  840;  L.R.A.1917A,  1295. 
The  question  of  the  child's  actions  as  an 
intervening  cause  is  shown  incidentally 
in  the  cases,  and  is  not  the  principal 
point  of  the  note.  J.  W.  M. 


KANSA8  SUPRBMB  COURT. 

T.  M.  JINNINGS 
v. 

W.  A.  AMEND  et  al.,  Appts. 

(101  Kan.  130, 165  Pac.  845.) 

Iiandlord  and  tenant  —  Imprisonment 
of  tenant  —  rescission. 

Where  a  written  contract  in  the  form  of  a 
three-year  lease  of  farm  land  provides  that 
the  lessee  shall  reside  upon  it  and  cultivate 
it  in  a  good  and  careful  manner,  raising 
wheat  and  delivering  one  third  of  the  crop 
to  the  lessor,  and  the  lessee,  after  doing 
considerable  work  on  the  place,  but  before 
sowing  any  wheat,  is  arrested  on  a  charge 
of  having  committed  a  felony,  and  on  con- 
viction imprisoned  in  the  county  jail  for 
about  six  months,  the  lessor  is  entitled  to 
rescind  the  contract  and  take  and  retain 
posaession  of  the  land,  notwithstanding  the 
contract  contains  no  provision  giving  a 
right  of  forfeiture  or  re-entry  for  any  fault 
of  the  lessee. 
For  other  cases,  see  Landlord  and  Tenant, 

III.  e,  in  Dig,  1-^2  N.  8. 

(June  9,  1917.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Gray  County 
in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  for  new  trial  in  an  action 
of  forcible  entry  and  detainer.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  ^'illiam  Osmond,  dlrick  C. 
Cole,  and  John  Harper,  for  appellants: 

Imprisonment,  even  though  wrongful,  pre- 
venting a  person  from  carrying  out  the 
terms  of  hia  contract,  effects  an  abandon- 
ment thereof. 

Headnote  by  Mason,  J. 

Note.  — •  For  imprisonment  of  one  of  the 
parties  to  a  contract  as  affecting  rights  and 
obligations  thereunder,  see  annotation  fol- 
lowing this  case,  post,  628. 
L.R.A.1917F. 


Leopold  T.  Salkey,  89  111.  412,  31  Am.  Rep. 
93;  Jerome  v.  Queen  City  Cycle  Co.  363  N. 
Y.  351,  67  N.  E.  486;  Wyatt  v.  Brown,  — 
Tenn.  •— ,  42  S.  W.  478;  Bass  Furnace  Co. 
V.  Glasscock,  82  Ala.  452,  60  Am.  Rep.  748, 
2  So.  315. 

An  action  of  forcible  entry  and  detainer 
will  not  lie  under  the  circumstances  of  this 
case. 

19  Cyc.  1116 ;  Fults  v.  Monroe,  202  N.  Y. 
34,  37  L.R.A.(N.S.)  600,  95  N.  E.  23,  Ann. 
Cas.  1912D,  870;  Mastin  v.  May,  127  Minn. 
93,  148  N.  W.  893,  Ann.  Cas.  1916C,  493. 

Mr.  £dgar  Foster  for  appellee. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

W.  A.  and  E.  R.  Amend,  residents  of 
Great  Bend,  were  the  owners  of  960  acres  of 
land  in  Gray  county.  In  February,  1916, 
they  entered  into  a  written  agreement  with 
T.  M.  Jinnings,  providing  that  he  was  to 
occupy  and  farm  it  for  three  years,  one 
third  of  the  crop  (wheat)  to  go  to  the  own- 
ers. The  contract  also  provided  lor  his 
breaking  out  500  acres  of  new'  land  the 
first  year  and  raising  a  wheat  crop  thereon 
for  the  benefit  of  the  owners,  to  be  paid  in 
cash  for  his  services  in  this  connection.  By 
September  28,  1916,  Jinnings  had  broken 
the  600  acres  of  sod  and  plowed  400  acres 
of  cultivated  land,  but  had  not  sowed  any 
wheat.  On  that  day  he  was  arrested, 
charged  with  a  felony.  He  was  held  in  cus- 
tody until  tlie  October  term  of  the  district 
court,  when  he  was  convicted  and  sentenced 
to  serve  six  months  in  the  county  jail.  He 
appears  not  to  have  attempted  to  make  any 
arrangement  for  the  carrying  on  of  the 
work,  and  to  liave  been  out  of  funds  and 
credit.  He  remained  in  jail  until  about 
March  1,  1916,  when  he  waa  paroled.  With- 
in a  day  or  two  after  the  arrest  the  Amends 
took  possession  of  the  land,  wliicli  they  have 
ever   since  retained.     Upon   the  parole   of 
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JinningB  they  told  him  that  they  would  not 
permit  him  to  return  to  the  premises.  On 
April  11,  1916,  he  hrought  an  action  of 
forcible  entry  and  detainer  against  them, 
joining  as  a  defendant  John  Ratzloff,  to 
whom  they  had  given  a  lease.  By  the  con- 
sent of  the  parties  the  case  was  transferred 
to  the  district  court  under  an  agreement  that 
all  the  matters  in  controversy  should  be 
determined  in  one  action.  A  referee  heard 
the  evidence  and  made  detailed  findings 
covering  all  transactions  connected  with  the 
land  contract.  Judgment  was  rendered, 
awarding  the  plaintiff  possession  of  the  land, 
y  and  re<iuiring  him  to  pay  $1,859.10,  the 
amoimt  found  due  the  Amends  on  an  ac- 
counting.    The  defendants  appeal. 

Tlie  plaintiff  invokes  the  rule  that,  in  the 
absence  of  an  t^xpress  provision  on  the  sub- 
ject in  the  lease,  a  lessor  cannot  terminate 
the  tenancy  on  account  of  a  breach  of  cove- 
nants by  the  lessee.  18  Am.  &  Eng.  Enc. 
Law,  369,  370;  24  Cyc.  1349,  1392;  16  II. 
C.  L.  969,  1116.  He  contends  that  the  writ- 
ten contract  was  a  lease,  creating  the  ordi- 
nary relation  of  landlord  and  tenant,  and 
that,  inasmuch  as  it  contained  no  provision 
for  a  forfeiture,  no  failure  to  perform  the 
agreements  on  his  part  could  give  the  de- 
fendants a  right  of  re-entry.  The  defend- 
ants maintain  that,  if  the  contract  was  a 
lease  at  all,  it  was  not  an  ordinary  one; 
that  it  waa  more  in  the  nature  of  a  "crop- 
per V*  agret'ment  for  the  cultivation  of  land 
on  shares,  and  that  an  essential  part  of  it 
was  the  plaintiiTs  undertaking  to  perform 
personal  senices;  that  when,  by  his  own 
misconduct,  he  was  disabled  from  carrying 
^ut  a  material  part  of  the  agreement  he  had 
undertaken,  they  were  at  liberty  to  rescind 
the  contract,  settling  with  bira  on  an  equi- 
table basis  for  what  he  had  already  done. 

The  contract  used  language  appropriate  to 
a  lease;  it  purported  to  create  a  tenancy  for 
three  years.  That  consideration,  however,  is 
not  necessarily  controlling,  as  the  effect  of 
the  instrument  is  to  be  determined  from  its 
real  intent,  as  gathered  from  its  entire  con- 
tents, regardless  of  the  technical  words 
used.  16  E.  C.  L.  584.  It  included  clauses 
reserving  a  right  to  the  owners  to  go  upon 
the  place  at  all  times,  requiring  the  plain- 
tiff to  pay  the  defendants  one  third  of  any 
receipts  for  pasturing  cattle  on  the  wheat, 
and  providing  for  a  delivery  of  possession  in 
case  of  a  sale,  compensation  to  be  made  for 
the  growing  crop.  We  do  not  consider  it 
necessary  to  decide  what  expression  most 
fitly  describes  the  relationship  into  which 
the  parties  entered.  There  is  nothing  pe- 
culiar about  a  lease  that  takes  it  out  of  the 
operation  of  the  rules  of  fair  dealing  that 
govern  in  other  contractual  relations.  Here 
the  essence  of  the  arrangement  was  that  the 
L.R.A.1917F. 


defendants  were  to  furnish  the  land  and  cer- 
tain implements,  material,  and  money,  and 
the  plaintiff  was  to  furnish  his  care,  skill, 
and  labor,  and  the  proceeds  were  to  be  di- 
vided. Although  the  contract  may  be  said 
to  have  created  an  estate  in  the  land  it 
was  essentially  executory;  its  provisions  • 
were  mutually  dependent.  The  plaintiff  was 
not  in  control  of  the  land,  to  use  it  at  his 
pleasure.  He  was  bound  to  handle  it  in  a 
stated  way,  and  to  perform  certain  acts 
with  regard  to  it,  and  these  obligations  were 
as  important  as  any  other  part  of  the  con- 
tract. His  personal  services  were  engaged; 
his  skill  as  a  farmer  was  involved;  he  had 
no  power  of  substitution  or  subletting.  See, 
in  this  connection,  Randall  v.  Chubb,  46 
Mich.  311,  41  Am.  Rep.  165,  9  N.  W.  429, 
and  Myer  v.  Roberts,  50  Or.  81,  12  L.R.A. 
(N.S.)  194,  126  Am.  St.  Rep.  733,  89  Pac. 
1051,  15  Ann.  Cas.  1031.  Notwithstanding 
the  absence  of  any  reference  in  the  contract 
to  a  right  of  re-entry,  it  cannot  be  doubted 
that  if  he  had  completely  abandoned  the 
place,  or  had  utterly  refused  compliance 
with  the  agreement,  the  owners  would  not 
have  been  required  to  permit  the  land  to 
remain  idle  for  several  years.  A  clause  of 
the  agreement  gave  them  a  right  to  furnish 
additional  help  in  the  management  of  the 
farm,  at  the  charge  of  the  plaintiff,  if 
thought  by  them  to  be  necessary.  But  this 
cannot  be  regarded  as  an  exclusive  remedy. 
It  is  not  adapted  to  such  a  situation  as  that 
suggested;  nor  were  the  defendants  bound 
to  pursue  it. 

The  matter  to  be  determined  is  the  effect 
upon  the  relations  of  the  parties  of  the  plain- 
tiff having  been  arrested,  convicted,  and  con- 
fined. There  seems  to  be  a  dearth  of  cases 
bearing  upon  tiiat  qnestioii.  In  Leopold  v. 
Salkey,  89  111.  412,  annotated  in  31  Am.  Rep. 
100,  an  employer  was  held  to'  have  the  right 
to  discharge  an  employee  who  had  been 
hired  for  a  fixed  period,  because  of  his  be- 
ing arrested  and  held  in  custody  for  two 
weeks.  That  contract  was  perhaps  not 
closely  analogous  to  the  one  now  under 
consideration.  Moreover,  the  loss  of  time 
was  treated  as  one  for  which  the  person  ar- 
rested was  not  to  blame,  so  that  the  prin- 
ciple applied  would  not  be  particularly  help- 
ful here.  The  gravity  of  the  charge  of  which 
the  plaintiff  was  convicted  indicates  that  it 
implied  moral  turpitude.  While  the  doc- 
trine of  res  judicata  has  no  application,  we 
must  act  upon  the  theory  that  the  convic- 
tion was  rightful.  It  cannot  be  assumed 
that  a  miscarriage  of  justice  occurred,  nor 
C'ould  an  inquiry  into  that  matter  be  per- 
mitted, where  it  is  collaterally  involved  in 
civil  litigation.  Burt  v.  Union  Cent.  L. 
Tns.  Co.  187  U.  S.  362,  47  L.  ed.  216,  23  Sup. 
Ct.  Rep.  139.     This  situation  is  therefore 
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presented:  The  plaintiff,  having  obtained 
possession  of  the  land  under  a  three-year 
contract,  a  material  part  of  the. considera- 
tion being  that  he  should  put  in  a  wheat 
crop  in  the  fall  of  1915,  was  disabled  to  per- 
form his  agreement  in  that  respect  (as  well 
as  in  some  others)  by  reason  of  his  having 
committed  a  crime.  The  disability  was  self< 
imposed.  He  was  entitled  to  no  more  favor- 
able treatment  than  if  he  had  purposely 
interposed  an  insurmountable  obstacle  to 
the  carrying  out  of  the  contract,  or  had 
abandoned  or  repudiated  it.  '^Where  one 
of  the  parties  to  a  contract,  before  the  time 
for  performance  arrives,  has  placed  himself, 
by  his  voluntary  act  or  conduct,  in  such  a 
situation  that  he  is  unable  to  fulfil  his  part 
of  the  agreement,  it  may  be  treated  as  an 
anticipatory  breach  of  the  contract,  or  as  a 
ease  of  impossibility  of  performance  subse- 
quently arising;  and  in  either  view  the 
other  party  to  the  contract  may  thereupon 
rescind  it,  and  recover  whatever  considera- 
tion he  may  have  given  under  it,  or  treat 
it  as  abandoned,  and  sue  at  once  for  such 
damages  as  he  may  have  sustained.  The 
inability  to  perform  need  not  relate  to  the 
whole  and  every  part  of  the  contract,  but 
it  must  exist  with  reference  to  some  sub- 
stantial particular,  going  to  the  very  essence 
of  the  contract  and  defeating  its  main  pur- 
pose and  object,  or  to  a  part  so  essential  to 
the  residue  of  the  contract  that  it  cannot 
reasonably  be  supposed  that  the  other  party 
would  have  made  the  contract  without  it." 
1  Black,  Rescission  &  Cancelation,  §  210. 

The  right  of  the  plaintiff  to  occupy  the 
land  for  three  years  was  expressly  granted 
in  consideration  of  his  personal  occupancy 
and  services.     By  fair  implication   it  was 


conditioned  upon  his  being  able  to  comply 
with  that  requirement, — at  least  upon  his 
not  voluntarily  devesting  himself  of  such 
ability.  His  enforced  withdrawal  from  ac- 
tive life  was  not  within  the  contemplation 
of  the  parties  to  the  contract.  There  was 
practically  a  destruction  of  an  important 
part  of  the  subject-matter  of  the  contract. 
The  fact  that  the  defendants  were  willing 
to  agree  that  the  plaintiff  should  have  the 
right  to  occupy  the  farm  for  three  years, 
assuming  that  he  was  to  remain  a  free 
agent,  affords  no  presumption  that  they 
would  have  been  willing  to  grant  him  that 
privilege  if  he  was  to  be  imprisoned  for  a 
considerable  part  of  the  time.  No  question 
of  forfeiture,  strictly  so  called,  is  involved. 
We  think  the  defendants  were  entitled  to 
rescind  the  contract  by  reason  of  the  plain- 
tiff having  disabled  himself  from  perform- 
ing a  material  part  of  his  agreement, — a 
part  going  to  the  very  foundation  of  the 
contract,  without  which  it  presumably  would 
not  have  been  entered  into;  that  their  con- 
duct amounted  to  an  enforcement  of  this 
right;  that  they  should  be  allowed  to  re- 
tain possession  of  the  land;  and  that  the 
plaintiff  should  be  compensated  on  an  equi- 
table ba^is  for  the  services  performed  and 
expenditures  incurred  by  him  prior  to  his 
arrest. 

The  findings  of  fact,  made  by  the  referee 
and  approved  by  the  court,  need  not  be  dis- 
turbed; but,  as  the  accounting  was  made 
upon  the  theory  that  the  plaintiff  would  be 
restored  to  possession,  a  readjustment  will 
be  necessary. 

The  joidgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  ac- 
cordance herewith. 


Annotatioii— -impriiomiient  of  one  of  the  parties  to  a  contract  as  affecting 

rights  and  obligations  thereunder. 


The  only  cases  considering  the  effect 
upon  a  contract  of  imprisonment  of  one 
of  the  parties  seem  to  be  in  relation  to 
contracts  for  personal  services,  although 
some  of  the  cases  on  bail  bonds  involve  a 
somewhat  similar  situation.  It  will  be 
observed  that  in  Jinnings  v.  Amend, 
ante,  626,  the  court  insisted  that  an  es- 
sential part  of  the  contract  was  the  per- 
sonal services  of  the  plaintiff.  The  cases 
on  the  liability  of  bail  where  the  princi- 
pal fails  to  appear  through  arrest  or 
from  enforced  military  service  are  re- 
viewed in  the  notes  to  Hargis  v.  Begley, 
23  L.Il.A.(N.S.)  136,  and  State  v.  Funk, 
30  L.Il.A.(N.S.)  211,  and  Com.  v.  Allen, 
60  L.R.A.(N.S.)  262.  For  the  general 
question  of  intervening  impossibility  of 

performance  of  contract  as  a  defense,  see 
L.R.A.1917F. 


the  note  to  Bunyan  v.  Culver,  L.R.A. 
1916F,  10. 

It  is  clear  that  if  the  contract  is  one 
in  which  the  obligation  continues,  not- 
withstanding death  or  illness,  imprison- 
ment would  be  no  excuse,  whether  the 
party  imprisoned  were  innocent  or  guilty. 

While  it  seems  reasonable  that  one  who 
is  guilty  of  a  prison  offense  cannot  justly 
claim  that  his  imprisonment  excuses  his 
nonperformance  of  his  contract,  it  will 
be  observed  that  it  has  been  held  that  the 
arrest  and  imprisonment  of  a  guilty  par- 
ty did  not  breach  his  agreement  to  give 
notice  for  a  certain  length  of  time  before 
leaving  his  employment,  as  an  involun- 
tary leaving  was  not  witnin  the  intent  of 
the  agreement.  Hughes  v.  Wamsutta 
Mills  (1866)  11  Allen  (Mass.)  201,  infra. 
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In  Leopold  v.  Salkey  (1878)  89  BL 
412,  31  Am.  Rep.  100,  cited  in  JinningS 
V.  Amend,  the  plaintiff  entered  the  em- 
ploy of  defendants  as  a  superintendent 
and  manager  of  the  manufacturing  de- 
partment of  their  clothing  business  on  a 
three  years'  contract,  during  which  time 
be  was  to  devote  himself  entirely  to  the 
business,  giving  his  whole  time,  attention^ 
and  skill  thereto,  and  at  all  times  work 
for  the  best  interests  of  defendants; 
about  six  weeks  after  beginning  work, 
and  in  the  defendants'  busiest  season  of 
the  year,  he  was  arrested  by  the  United 
States  marshal,  under  an  order  of  the 
United  States  district  court,  and  put  in 
jail;  he  remained  in  jail  for  thirteen 
days,  when  he  was  released  on  bail;  the 
defendants,  having  obtained  another 
foreman  in  his  place  whilst  he  was  in  jail, 
refused  to  receive  him  again  into  their 
employ.  It  was  held  that  the  plaintiff 
had  substantially  breached  his  covenant, 
and  that  the  defendants  were  not  liable 
for  failure  to  continue  him  In  their  em- 
ploy. The  court  said :  *1t  may  be  conced- 
ed that  appellee  was  put  in  jail  without 
his  fault;  yet  this  would  not  relieve  him 
of  his  covenant  to  give  his  whole  time, 
attention,  and  skill  to  appellants'  busi- 
ness. It  is  not  claimed  to  have  been 
through  appellants'  fault  that  he  was  put 
in  jail,  and  there  is  no  reason,  therefore, 
why  appellants'  business  should  suffer  in 
consequence  of  it.  He  might  have 
guarded  against  this  by  an  exception  in 
his  covenant,  but  he  did  not  do  so." 

In  Hughes  v.  Wamsutta  Mills  (Ma88.) 
supra,  it  was  held  that  a  workman  could 
recover  wages  for  services  rendered 
where  he  left  his  employers  without 
notice,  although  he  had  contracted  to 
give  them  two  weeks'  notice  before  leav- 
ing or  else  forfeit  any  wages  due.  It  was 
shown  that  the  cause  of  his  leaving 
was  that  he  was  arrested  by  an  officer 
on  a  warrant  for  adultery;  that  he  was 
tried  and  convicted,  and  was  in  jail 
under  sentence.  The  court  held  that  the 
provision  of  the  contract  as  to  notice 
applied  only  to  a  case  of  voluntary 
abandonment,  and  said :  "Any  abandon- 
ment caused  by  unforeseen  circumstances 
or  events,  and  which,  at  the  time  of  their 
occurrence,  the  person  employed  could 
not  control  or  prevent  from  operating  to 
terminate  his  employment,  ought  not  to 
operate  to  cause  a  forfeiture  of  wages. 
It  may  be  said  that  in  the  ease  at  bar 
the  commission  of  the  offense  for  which 
the  plaintiff  was  arrested  was  his  volun- 
tary act,  and  that  the  consequences 
which  followed  after  it  and  led  to  his 

compulsory  departure  from  the  defend- 
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ants'  service  are  therefore  to  be  regarded 
as  bringing  this  case  wjthin  the  category 
of  a  voluntary  abandonment  of  his  em- 
ployment. But  the  difficulty  with  this 
argument  is,  that  it  confounds  remote 
with  proximate  causes.  The  same  argu- 
ment might  be  used  in  case  of  inability 
to  continue  in  service  occasioned  by  sick- 
ness or  severe  bodily  injury.  It  might 
be  shown  in  sufeh  a  case  that  some  volun- 
tary act  of  imprudence  or  carelessness 
led  directly  to  the  physical  consequences 
which  disabled  a  party  from  continuing 
his  service  under  a  contract.  The  tnie 
and  reasonable  rule  of  interpretation  to 
be  applied  to  such  contracts  is  this :  Td 
work  a  forfeiture  of  wages,  the  abandon- 
ment of  the  employer's  service  must  be 
the  direct,  voluntary  act,  or  the  natural 
and  necessary  consequence  of  some 
voluntary  act,  of  the  person  employed,  or 
the  result  of  some  act  committed  by  him 
with  a  design  to  terminate  the  Contract 
or  employment,  or  render  its  further 
prosecution  impossible.  But  a  foi*feiture 
of  wages  is  not  incurred  where  the 
abandonment  is  immediately  caused  by 
acts  or  occurrences  not  foreseen  or  antic- 
ipated, over  which  the  person  employed 
had  no  control,  and  the  natural  and  nec- 
essary consequence  of  which  was  not  to 
cause  the  termination  of  the  employment 
of  a  party  under  a  contract  for  services 
or  labor." 

Labatt  on  Master  &  Servant,  vol.  1, 
§  227,  has  the  following  statement  frOra 
1  Fraser  on  Master  &  Servant,  p.  322, 
which  seems  to  be  founded  on  a  similar 
statement,  also  quoted,  of  Pothier,  Lou- 
age,  172 :  "If  a  servant  is  put  in  prison 
for  a  crime  of  which  he  is  found  guilty, 
then,  as  the  contract  is  broken  through 
his  own  fault,  he  is  liable  in  damages, 
and  the  master  is  free  from  the-  contract. 
But  if,  on  the  other  hand,  he  is  carried  to 
prison  on  suspicion  of  being  guilty  of 
a  crime  of  which  he  is  ultimately  ac- 
quitted, he  is  not  liable  in  reparation  to 
the  master,  because  there  was  no  fault 
on  his  part."  It  is  further  stated  in  1 
Labatt  on  Master  &  Servant,  §  227,  that 
where  the  servant's  absence  through  im- 
prisonment is  not  so  prolonged  as  to  be 
unreasonable  in  view  of  the  requirements 
of  his  master's  business,  ^'the  rights  and 
liabilities  of  the  parties  would -presum- 
ably be  governed  by  the  general  rule 
that,  where  the  law  interposes  to  prevent 
the  performance  of  a  contract,  but  such 
prevention  is  only  temporary,  the  parties 
are  not  excused  from  performance  after 
the  law  has  ceased  to  operate." 

The  cases  of  seamen,  while  constitut-^ 
ing  a  separate  and  peculiar  class,  are  of 
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interest  in  connection  with  the  genera] 
subject. 

A  sailor  impressed  for  the  King's  serv- 
ice during  a  voyage  and  taken  off  the 
ship  cannot  recover  wages  for  the  time 
after  he  was  so  impressed  (The  Jack 
Park  (1802)  4  C.  Rob.  (Eng.)  308) ;  but 
he  shall  have  his  wages  to  the  time  of 
imprisonment,  if  the  ship  reaches  her 
port  of  delivery  (Wiggins  v.  Ingleton 
(1705)  2  Ld.  Baym.  1211)  92  Eng.  Re- 
print, 300). 

Where,  under  the  statute,  a  sailor  was 
sent  home  from  the  PaciRe  to  attend  as 
a  witness  on  the  trial  of  the  captain,  he 
was  not  entitled  to  any  wages  after  he 
left  the  ship.  Melville  v.  De  Wolfe 
(1855)  4  El.  &  Bl.  844, 119  Eng.  Reprint, 
313,  24  L.  J.  Q.  B.  N.  S.  200,  3  C.  L.  R. 
960, 1  Jur.  N.  S.  758,  3  Week.  Rep.  401. 

But  where  a  vessel  completed  her 
voyage  after  she  and  the  crew  had  been 
several  months  detained  abroad  under  a 
foreign  embargo,  and  the  owner  collected 
his  freight,  it  was  held  that  he  was  liable 
for  wages  during  such  detention.  Beale 
V.  Thompson  (1804)  4  East,  546, 102  Eng. 
Reprint,  940,  1  Smith,  153,  affirmed  in 
(1813)  1  Dow.  P.  C.  299,  3  Eng.  Reprint, 
707,  14  Revised  Rep.  73;  Johnson  v. 
Broderick  (1804)  4  East,  566,  102  Eng. 
Reprint,  947,  1  Smith,  144,  7  Revised 
Rep.  636;  Delamainer  v.  Wintringham 
(1815)  4  Campb.  (Eng.)  186;  Lord 
Kenyon  had  expressed  a  similar  opinion 
in  Pratt  v.  Cuffe  (1798),  referred  to  in 
the  argument  in  Thompson  v.  Rowcroft 
(1803)  4  East,  43, 102  Eng.  Reprint,  742. 

While  it  is  not  intended  to  include 
imprisonment  of  seamen  for  acts  com- 
mitted on  board  the  vessel,  it  may  be 
noted  that  in  Smith  v.  Treat  (1845)  2 
Ware,  270,  Fed.  Cas.  No.  13,117,  it  was 
held  that  a  sailor  who,  after  a  fight  on 
the  ship  at  a  foreign  port,  in  which  an> 
other  sailor  was  killed,  was  arrested  and 
sent  home  by  the  United  States  consul 
for  trial,  was  not  entitled  to  wages  after 
his  arrest,  although  he  was  acquitted  up< 
on  his  trial,  the  charge  being  that  of  stir- 
ring up  the  crew  to  resist  the  officers  of 
the  vessel.  The  court  said:  '^It  might 
have  been  safe  for  the  master  to  have 
retained  him  on  board,  and  to  have  left 
this  matter  to  be  settled  at  the  termina- 
tion of  the  voyage.  As  it  was,  certainly 
it  was  the  duty  of  the  master  to  call  on 
the  civil  authority  of  the  place,  and  put 

the  atTair  in  a  train  of  judicial  examina- 
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tion.  The  result  of  that  inquiry  was, 
that  Smith  was  sent  home  as  a  prisoner, 
to  answer  for  his  conduct  to  the  laws  of 
his  country.  And,  from  the  facts  de- 
veloped on  the  trial  here,  it  appears  to 
me  that  the  civil  authorities  were 
perfectly  justified  in  this  course.  The 
consequence  was  that  the  libellant  was 
disabled  from  performing  the  service  for 
which  he  was  engaged,  and  from  the 
whole  facts  in  proof  in  the  case,  he  may 
justly  be  considered  as  having  disabled 
himself  by  his  own  voluntary  act.  On 
the  principles  of  natural  justice  and 
universal  law,  he  cannot  claim  a  com- 
pensation for  services  which  he  has,  by 
his  own  fault,  disabled  himself  from  per- 
forming," 

There  are  several  cases  in  which  it  has 
been  held  that  imprisonment  for  acta  on 
shore  did  not  amount  to  desertion. 

Thus,  where  a  seaman  went  ashore  at 
a  foreign  port,  became  intoxicated  and 
was  arrested  by  the  police,  and,  while 
detained,  his  ship  sailed,  it  was  held  that 
this  was  not  a  case  of  statutory  deser- 
tion, and  that  he  was  entitled  to  his 
wages  to  the  time  of  arrest.  Costello  v. 
American  S.  S.  Co.  (1874)  1  W.  N.  C. 
204,  Fed.  Cas.  No.  3,263. 

So,  where  the  libellant  had  been  taken 
as  seaman  on  a  coasting  voyage  without 
signing  articles,  and,  going  ashore  with- 
out intention  to  desert,  was  detained  by 
the  police  as  a  witness  until  after  the 
vessel  had  sailed,  it  was  held  that  this 
was  not  a  desertion,  and  that  he  was  en- 
titled to  his  wages  up  to  the  time  he  left 
the  vessel.  The  Lizzie  M.  Dun  (1887)  30 
Fed.  927. 

Where  a  seaman  from  a  foreign  vessel, 
going  ashore,  was  locked  up  for  four 
days  by  the  local  authorities  for  an  al- 
leged breach  of  the  peace,  and  before  his 
discharge  the  captain  entered  him  as  a 
deserter,  and  declined  to  receive  him,  to 
pay  him  his  wages,  or  to  give  him  his 
clothing,  it  was  held  that  the  sailor  was 
entitled  to  his  wages  to  the  time  of  the 
decree.  Hayes  v.  The  J.  L.  Wickwire 
(1870)  7  Phila.  594,  Fed.  Cas.  No.  6,262. 

But  it  was  held  that  the  sailor's  wages 
could  not  be  recovered  where  a  ship,  two 
days  out,  between  Newcastle  and  London, 
was  captured  by  a  French  privateer  and 
the  sailor  taken  out  and  sent  to  France, 
although  the  vessel  herself  was  later  re- 
captured. The  Friends  (1801)  4  C.  Rob. 
(Eng.)  143.  B.  B.  B. 
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KANSAS  SUPREME  COURT. 
ELIZABETH  SLUDER  et  al. 

V. 

NATIONAL  AMERICANS,  Appt. 
( —  Kan.  — ,  166  Pae.  482.) 

Insnranoe  •-  change  of  beneficiary. 

1.  A  member  of  a  fraternal  beneficiary 
association  may  ordinarily  change  the  bene- 
ficiary or  the  terms  of  his  contract  regard- 
less of  the  wishes  or  the  consent  of  his 
beneficiary,  but  if  a  change  is  attempted 
when  the  member  does  not  have  mental  ca- 
pacity to  transact  business  or  make  con- 
tracts, the  original  certificate  and  contract 
will  remain  in  force. 

For  other  caaes,  tee  Insurance,  IV,  h,  in  Dig, 

Same  —  mental  Incompetence. 

2.  Upon  the  death  of  a  member  the  in- 
choate right  of  a  beneficiary  ripens  into  a 
contract  right,  and  he  may  then  raise  the 
question  that  the  member  was  mentally 
incompetent  when  he  attempted  to  change 
or  surrender  the  contract  of  insurance,  and 
if  that  fact  is  established,  the  beneficiary 
is  entitled  to  recover  the  benefit  the  same 
as  if  no  attempt  had  been  nmde  to  change 
the  original  contract. 

For  other  cases,  see  Insurance,  IV.  h,  in  Dig, 
1-62  y,  8, 

(July  7,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Reno  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  instalments  alleged  to  be  due  her 
as  beneficiary  under  a  benefit  certificate. 
Affirmed* 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  G.  Falrchild,  H.  S.  Lewis, 
and  Solon  T.  Gilmore,  for  appellant: 

A  beneficiary  in  a  certificate  of  member- 
ship in  a  fraternal  order  has  no  vested  in- 
terest therein,  and  cannot  complain  of  any 
action  by  the  member  and  the  society  af- 
fecting the  certificate.. 

AJfsen  v.  Crouch,  115  Tenn.  352,  89  8.  W. 
329;  Brown  v.  Grand  Lodge^  A.  0.  U.  W. 
80  Iowa,  287,  20  Am.  St.  Rep  420,  45  N. 
W.  884;  Hoeft  r.  Supreme  Lodge,  K.  H. 
113  Cal.  91,  33  L.R.A.  174,  46  Pac  185; 
Savage  v.  Modem  Woodmen,  84  San.  63, 
33  L.RAl,(N.S.)   773,  113  Pac.  802. 

The  contract  of  an  insane  person  is  good 

Headnotes  by  Johnston,  Ch.  J. 

---  -  ,,  I  -     — - 

Note.  —  The  question  of  rights  and  reme- 
dies of  prior  beneficiary  where  insured  was 
mentally  incompetent  when  he  made  a 
change  of  beneficiaries,  or  the  change  was 
accomplished  by  fraud  or  undue  influence,  is 
covered  in  the  annotation  to  Ryan  v.  Boston 
Letter  Carriers'  Mut.  Ben.  Asso.  L.R.A. 
1916C,  1130. 
L.R.A.1917F. 


where  it  is  to  the  interest  of  the  insane  per- 
son, and  made  without  bad  faitli  upon  the 
part  of  the  other  contracting  party. 

Leavitt  v.  Files,  38  Kan.  26,  15  Pac.  891; 
Gribben  v.  Maxwell,  34  Kan.  8,  55  Am.  Rep. 
233,  7  Pac.  584;  New  England  Loan  &  T. 
Co.  v.  Spitler,  54  Kan.  660,  38  Pac  799; 
Myers  v.  Knabe,  51  Kan.  720,  33  Pac.  602; 
Northwestern  Mut.  F.  Ins.  Co.  v.  Blankeii- 
ship,  94  Ind.  535,  48  Am.  Rep.  185;  Tolsoii 
V.  Gamer,  15  Mo.  494;  McAnaw  v.  Tiffin, 
143  Mo.  678,  45  S.  W.  656;  Wilder  v.  Weak- 
ley, 34  Ind.  181;  Chitty,  Contr.  11th  ed. 
191;  Addison,  Contr.  p.  149;  Fay  v.  Bur- 
ditt,  81  Ind.  435,  43  Am.  Rep.  142;  Wait  v. 
Maxwell,  5  Pick.  217,  16  Am.  Dec.  391. 

Alvena  Craig  being  insane,  her  affairs,  if 
she  had  lived,  would  necessarily  have  l)eon 
handled  by  a  guardian;  and  plaintiff's  right 
to  set  aside  this  contract  would  depend  upon 
the  right  of  her  guardian  to  set  it  aside. 

McMillan  v.  Deering,  139  Ind.  70,  38  N. 
E.  398;  Hunt  v.  Weir,  4  Dana,  347;  Hunt 
V.  Rabitoay,  125  Mich.  137,  84  Am.  St.  Rep. 
563,  84  N.  W.  69;  Ingram  v.  Baldwin,  9 
N.  Y.  45;  Langley  v.  Langley,  45  Ark.  392;' 
Re  Salisbury,  3  Johns.  Ch.  347;  Key  v. 
Davis,  1  Md.  32;  Breckenridge  v.  Ormsby,. 
1  J.  J.  Marsh.  236,  19  Am.  Dec.  71. 

Tlie  fact  that  Alvena  Craig  had  delusions 
with  reference  to  what  was  happening  at 
the  barn,  or  that  there  were  snakes  in  tho 
room,  is  not  evidence  that  she  was  not  com- 
petent to  judge  whether  it  was  to  her  in- 
terest to  surrender  a  liability  and  accept  in 
lieu  thereof  an  asset. 

Re  Forman,  54  Barb.  274;  Banks  v.  Good- 
fellow,  L.  R.  5  Q.  B.  549,  39  L.  J.  Q.  B.  N.  S. 
237,  22  L.  T.  N.  S.  813,  16  Eng.  Rul.  Caa. 
713 ;  Benoist  v.  Murrin,  58  Mo.  307. 

Messrs.  C.  M.  Williams  and  D.  C.  Mar- 
tindell,  for  appellee: 

The  surrender  of  the  benefit  certificate 
during  the  life  of  Alvena  Craig  could  not  be 
made  without  her  consent,  and,  being  incom- 
petent to  consent,  it  never  was  surrendered, 
and  was  in  full  force  and  effect  at  her  death. 

Sovereign  Camp,  W.  W.  v.  Wood,  114  Mo. 
App.  471,  89  S.  W.  891;  Grand  Lodge,  A. 
O.  U.  W.  V.  Frank,  133  Mich.  232,  94  N. 
W.  731;  Ownby  v.  Supreme  Lodge,  K.  H. 
101  Tenn.  16,  46  S.  W.  758;  Qoyt  v,  Na- 
!  tional  Council,  K.  L.  S.  178  111.  App.  377; 
Wherry  v.  Latimer,  103  Miss.  624,  60  So. 
563,  642;  Grand  Lodge,  A.  0.  U.  W.  v.  Mc- 
Grath,  133  Mich.  626,  96  N.  W^  739;  29 
Cyc.  124;  Munroe  v.  Beggs,  91  Kan.  701, 
139  Pac.  422. 

Johnston,  Ch.  J,p  delivered  the  opinion 
of  the  court: 

This  was  an  action  by  Elizabeth  Sluder 
against  the  National  Americans,  a  fraternal 
beneficiary   association,   to   recover    instal- 
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ments  due  her  as  beneficiary  under  a  cer- 
tificate issued  to  her  sister,  Alvena  Craig. 
Plaintiff  recovered  judgment  upon  the  ver- 
dict of  a  jury,  and  the  defendant  appeals. 

The  certificate  provided  that  upon  the 
death  of  Alvena  Craig  the  beneficiary  should 
receive  an  annuity  of  $200  for  a  period  of 
ten  years,  payable  quarterly,  beginning  on 
the  first  month  after  the  order  was  informed 
of  the  death  of  the  insured.  Shortly  before 
her  death  Alvena  Craig,  who  was  then  in 
the  last  stages  of  tuberculosis  wrote  to  the 
defendant,  asking  that  some  arrangement  be 
made  whereby  she  might  receive  some  benefit 
under  the  certificate  if  she  would  surrender 
it  to  the  defendant.  Accordingly  a  repre- 
sentative of  the  defendant  called  upon  her, 
and  a  contract  was  drawn  up  and  signed  by 
her  which  provided  that,  in  consideration 
of  monthly  payments  of  $20,  to  be  continued 
not  to  exceed  twenty-four  months,  she 
should  surrender  her  certificate  to  the  de- 
fendant and  release  it  from  all  further  lia- 
bility; and  it  was  further  agreed  that,  if 
her  death  should  occur  prior  to  the  expira- 
tion of  twenty-four  months,  all  liability  of 
the  defendant  should  cease  at  that  time. 
The  certificate  was  accordingly  surrendered, 
and  one  $20  payment  was  made  under  the 
contract,  and  she  died  a  month  later.  No 
further  payments  were  made  by  the  defend- 
ant under  the  certificate,  and  when  plaintiff 
notified  defendant  of  the  death  of  Alvena 
Craig,  it  denied  any  liability  to  plaintiff. 
The  only  reason  assigned  for. not  recogniz- 
ing its  liability  upon  the  certificate  was  the 
execution  of  the  new  contract  and  the  pay- 
ment made  under  it.  In  plaintiff's  petition 
it  was  alleged  that  the  contract  was  void 
because  Alvena  Craig  was  mentally  incapa- 
ble of  understanding  its  terms  at  the  time 
it  was  executed.  There- was  also  an  allega- 
tion of  fraud  practised  by  the  defendant's 
representative  upon  the  deceased,  but  this 
issue  was  eliminated  by  the  trial  court  in 
its  instructions  to  the  jury.  Testimony  was 
offered  to  the  effect  that  the  deceased  was 
given  morphine  at  certain  intervals  during 
the  day  for  a  considerable  time  before  she 
died,  which  produced  hallucinations  and 
temporary  mental  derangement,  and  that 
her  mind  was  also  affected  by  her  disease 
and  general  condition.  Defendant  intro- 
duced no  evidence.  The  findings  of  the  jury 
were  to  the  effect  that  deceased  had  halluci- 
nations on  the  day  the  contract  was  made, 
that  her  mental  condition  was  such  as  to 
render  her  incapable  of  understanding  the 
contract,  and  that  the  condition  was  caused 
partly  by  the  morphine.  In  acordance  with 
the  prayer  of  plaintiff's  petition  the  certifi- 
cate was  adjudged  to  be  in  full  force  and 
effect,  and  judgment  was  rendered  in  her 
favor  for  the  amount  then  due  under  it. 
L.ILA.1917F. 


It  is  insisted  that  the  plaintiff  liad  no 
such  interest  in  the  insurance  as  to  warrant 
her  in  challenging  the  validity  of  the  change 
in  the  contract,  or  the  surrender  of  the 
original  certificate.  The  general  rule  is  that 
the  insured  has  complete  control  of  his  con- 
tract, and  may  cancel  it  entirely  regardless 
of  the  wishes  or  the  consent  of  the  bene- 
ficiary. If  a  change  was  actually  effected 
and  a  new  contract  made,  the  plaintiff  lost 
all  right  she  had  in  the  certificate.  How- 
ever, if  the  insured  did  not  have  the  mental 
capacity  to  transact  business  or  make  a  new 
contract,  the  original  one  remained  in  force, 
and  it  constituted  the  only  contract  existing 
between  the  parties.  If  the  insured  died 
without  making  an  effectual  change  of  con- 
tract, the  rights  of  the  plaintiff  accrued, 
and  she  became  entitled  to  the  benefits  spe- 
cified in  the  certificate  the  same  as  if  no 
attempt  had  been  made  to  change  or  cancel 
the  oi-ginal  contract.  Until  the  insured  died 
the  plaintiff  had  only  an  inchoate  interest 
in  the  benefit  certificate,  but  if  she  died 
without  making  an  effectual  change  of  the 
contract,  her  inchoate  interest  became  a  con- 
tract right,  and  she  became  entitled  to  as- 
sert her  rights  under  the  certificate  and  to 
challenge  the  validity  of  any  steps  or  ac- 
tion previously  taken  in  opposition  to  her 
rights. 

In  Grand  Lodge,  A.  O.  U.  W.  v.  Frank, 
133  Mich.  232,  94  N.  W.  731,  a  change  of 
beneficiary  was  attempted  by  the  insured 
when  he  was  mentally  incompetent,  and  in 
the  litigation  which  arose  over  the  insur- 
ance after  his  death  the  right  of  the  original 
beneficiary  to  raise  the  question  of  mental 
capacity  of  the  insured  was  challenged.  It 
was  held  that,  while  the  beneficiary  had  no 
vested  interest  at  the  time  of  the  alleged 
transfer,  he  had  a  right  after  the  death  of 
the  insured  to  raise  the  question  the  same  as 
an  heir  at  law  has  a  right  to  intervene 
after  the  death  of  his  ancestor  to  set  aside 
a  grant  made  by  the  ancestor  while  he  was 
mentally  incompetent. 

The  same  question  was  raised  in  Sovereign 
Camp,  W.  W.  v.  Wood,  114  Mo.  App.  471, 
89  S.  W.  891,  and  it  was  held  that  the  in- 
sured, being  mentally  incompetent,  could 
not  change  the  beneficiary  as  against  the 
one  designated  in  the  original  certificate. 
The  controlling  question,  it  was  held,  was 
not  whether  the  beneficiary  had  a  vested  in- 
terest in  the  benefit  during  the  life  of  the 
insured,  but  whether  in  law  a  change  had 
been  effected,  the  court  saying:  "It  could  not 
be  made  without  his  initiative,  and  he  could 
not  act  because  of  his  infirmity.  The  origi- 
nal c^tifieate  expressed  the  only  contract 
made  with  plaintiff  by  the  insured,  and  as 
respondent  is  its  beneficiary,  the  proceeds 
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thereof  rightfully  belong  to  her."  114  Mo. 
App.  page  479. 

See  also  6oyt  v.  National  Council,  K.  L. 
S.  178  111.  App.  377 ;  Grand  Lodge,  A.  0.  U. 
W.  V.  McGrath,  133  Mich.  626,  95  N.  W. 
739;  Wherry  v.  Latimer,  103  Miss.  524,  60 
So.  563,  642;  Ownby  v.  Supreme  Lodge,  K. 
H.  lOX  Tenn.  16,  46  S.  W.  768 ;  29  Cyc.  124. 

It  is  said  that  not  all  contracts  made  by 
insane  pergona  can  be  amiuUed.  There  are 
rulings  to  the  effect  that,  if  a  eontraot  is 
made  fairly  and  in  good  faith  With  one  who 
is  insane,  but  Apparently  of  sound  mind, 
before  there  is  a  finding  ol  lunacy,  the  court 
will  not  set  the  contract  aside  on  proof  of 
mere  incapacity  without  protecting  the  equi- 
table rights  of  the  other  party.  It  has  been 
ruled  that  it  would  b0  inequitable  to  allow 
an  insane  person  who  had  sold  property  to 
recover  the  property  and  retain  the  price. 
His  infirmity  cannot  be  made  an  instrument 
of  fraud,  and  so  it  has  been  held  that  the 
oonsideration  received  by  an  insane  person 


or  his  representative  should  be  returned  or 
tendered  before  a  rescission  of  the  contract 
is  made.  Gribben  v.  Maxwell,  34  Kan.  8, 
55  Am.  Rep.  233,  7  Pac.  584  j  Leavitt  v. 
Files,  38  Kan.  26,  15  Pac.  891;  Myers  v. 
Knabe,  51  Kan.  720,  83  Pac.  602.  How- 
ever, this  consideration  was  not  overlooked 
at  the  trial  of  the  present  case,  as  the 
amount  received  by  the  insured  under 
the  new  arrangement  was  credited  upon  the 
award  made  to  the  plaintiff. 

The  charge  of  fraud  made  against  the  rep- 
resentative of  the  defendant  was  not  sus- 
tained, but  there  was  proof  sufficient  to 
uphold  the  finding  of  the  incapacity  of  the 
insured.  We  find  nothing  substantial  in 
the  objections  to  the  instructions,  nor  do  we 
find  any  grounds  for  setting  aside  the  find- 
ings or  verdict. 

Judgment  affirmed. 

All  the  Justices  concur. 
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MILES  F.  BIXLER 

V. 

PERLEY  A.  WRIGHT. 

(—  Me.  — ,  100  Atl.  467.) 

Sstoppol  —  to  show  true  nature  of  con- 
tract. 

One  who,  after  being  solicited  to  take 
jewelry  on  consignment,  signed,  without 
reading,  a  contract  of  absolute  purchase 
whidi  is  represented  to  be  a  consignment 
contract,  is  not  estopped,  in  an  action  by 
the  seller,  to  show  the  true  nature  of  the 
transaction. 
For  other  cases,  see  Estoppel,  IJL  i,  in  Dig. 

1-52  y,  B. 

(April  12,  1917.) 

EXCEPTIONS  by  defendant  to  rulings  6t 
the  Supreme  Judicial  Court  for  Somer- 
set County,  made  during  the  trial  of  an  ac- 
tion brought  to  recover  the  purchase  price 
of  certain  goods  alleged  to  have  been  sold 
to  defendant  in  accordance  with  a  written 
order  signed  by  him,  which  resulted  in  a 
Terdict  for  plaintiff.    Sustained. 

The  facts  are'  stated  in  the  opinion. 

Messrs.  Manson  St  Coolidge,  for  defend- 
ant: 

When,  by  clear  and  convincing  proof,  it  is 
shown  that  the  written  contract,  prepared 

Note. —  For  failure  to  read  contract,  as 
affecting  right  to  assert  fraud  in  respect 
thereto,  see  aaanotation  following  this  case, 
post,  637. 
L.R.A.1917r. 


by  the  plaintiff  and  signed  l^  defendant 
without  reading  it,  is  different  from  the 
previous  conversation  had  with  the  plain- 
tifiPs  agent,,  the  writing  is  void  in  its  incep- 
tion and  there  can  be  no  recovery. 

Strout  V.  Lewis,  104  Me.  65,  71  Atl.  137. 

The  fruits  of  the  agent's  work  cannot  be 
accepted  by  the  principal  without  taking 
it  subject  to  its  infirmities. 

Western  Mfg.  Co.  v.  Cotton,  126  Kv.  749, 
12  L.R.A.(N.S.)  427,  104  S.  W.  7^]  Duii- 
ston  Lithograph  Co.  v.  Borgo,  84  N.  J.  L. 
623,  87  Atl.  334;  Leavitt  v.  Seaney,  113  Me. 
119,  93  Atl.  46. 

Whether  the  agent  told  the  defendant  the 
written  order  was  in  accordance  with  their 
talk  is  not  material,  for  the  presenting  of 
it  to  him  was  an  affirmation  that  it  was  so. 

Tramblyv.  Ricard,  130  Mass.  259;  J. 
Weil  &  Co.  V.  Quidntck  Mfg.  Co.  33  R.  I 
68,  80  Atl.  447. 

Defendant  was  justified  in  relying  on 
what  the  agent  had  told  him,  and  signing 
the  paper  without  reading  it^ 

Great  Northern  Mfg.  Co.  r.  Brown,  113 
Me.  51,  92  Atl.  993;  Freedley  v.  French,  154 
Mass.  339,  28  N.  E.  272 ;  Carlisle  &  C.  Bkg. 
Co.  V.  Bragg  [1911]  1  K.  B.  480,  4  B.  R.  C. 
663,  80  L.  J.  K.  B.  N.  S.  472,  104  L.  T.  N. 
S.  121;  Bunston  Lithograph  Co.  v.  Borgo, 
84  N.  J.  L.  623,  87  Atl.  334;  J.  Weil  &  Co. 
V.  Quidnick  Mfg.  Co.  33  R.  I.  68,  80  Atl. 
447;  Linington  v.  Strongs  107  111.  295; 
Eastern  Trust  &  Bkg.  Co.  v.  Cunningham, 
103  Me.  465,  70  Atl,  17;  Western  Mfg.  Co. 
v.  Cotton,  126  Ky.  749,  12  L.R.A.(N.S.) 
427,  104  S.  W.  758;  Colonial  Jewelry  Co, 
V.  Jones,  36  OkUi.  788,  127  Pac.  405;  Provi- 
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dence  Jewelry  Co.  y.  Crowe,  113  Minn.  209, 
129  N.  W.  224. 

Mr.  O.  H.  Drake,  for  plaintifT: 

Oral  evidence  of  a  contemporary  nature 
is  not  admissible  to  add  to  or  alter  the 
terms  of  a  written  contract. 

Stackpole  v.  Arnold,  11  Mass.  27,  6  Am. 
Dec.  150;  Small  v.  Quincy,  4  Me.  497;  Cun- 
ningham V.  Wardwell,  12  Me.  466;  Osgood 
y.  Davis,  18  Me.  146^  36  Am.  Dec.  708; 
Millett  V.  Marston,  62  Me.  477;  First  Free- 
will Baptist  Parish  y.  Perham,  84  Me.  663, 
24  Atl.  958;  McLeod  v.  Johnson,  96  Me. 
271,  52  Atl.  760;  Chaplin  v.  Gerald,  104 
Me.  187»  71  Atl.  712;  Keeling-Easter  Co.  v. 
R.  B.  Dunning  k  Co.  113  Me.  34,  92  Atl. 
929. 

Defendant  is  not  entitled  to  relief,  under 
the  circumstances. 

Maine  Mut.  M.  Ins.  Co.  v.  Hodgkins,  66 
Me.  109;  Pratt  v.  Philbrook,  33  Me.  17; 
Palmer  v.  Bell,  85  Me.  352,  27  Atl.  260; 
Strout  y.  Lewis,  104  Me.  65,  71  Atl.  137; 
Parlin  v.  Small,  68  Me.  289. 

I 

Savage,  Ch.  J.>  delivered  the  opinion  of 
the  court: 

Action  to  recover  the  price  of  certain 
goods  sold  to  the  defendant  in  accordance 
with  a  written  order  signed  by  him.  At 
the  conclusion  of  the  evidence,  the  presid- 
ing justice  directed  a  verdict  for  the  plain- 
tiff, and  the  defendant  excepted.  It  was 
stipulated  by  the  parties  that,  if  the  excep- 
tions are  sustained,  judgment  shall  be  en- 
tered for  the  defendant. 
I  It  is  evident  that  the  action  is  miscon- 
ceived. The  goods  were  shipped  to  the  de- 
fendant, but  were  never  accepted  by  him. 
In  such  a  case,  the  seller's  remedy  is  not  a 
suit  for  the  price,  but  a  special  action  for 
breach  of  the  implied  contract  to  receive  and 
accept.  To  maintain  an  action  for  the  price, 
actual  acceptance  must  be  shown.  Tufts  v. 
Grower,  83  Me.  407,  22  Atl.  382;  Greenleaf 
V.  Gallagher,  93  Me.  549,  74  Am.  St.  Rep. 
371,  45  Atl.  829.  But  this  point  does  not 
appear  to  have  been  made  at  the  trial,  and 
is  not  made  in  argument  before  this  court. 
It  is  well  settled  that  a  question  not  raised 
at  the  trial  will  not  be  considered  on  ex- 
ceptions. Stockwell  V.  Craig,  20  Me.  378; 
Withee  v.  Brooks,  65  Me.  14;  Verona  v. 
Bridges,  98  Me.  491,  57  Atl.  797;  Coan  y. 
Auburn  Water  Comrs.  109  Me.  311,  84  Atl. 
146. 

»  The  defense  offered  is  that  the  defendant's 
signature  to  the  order,  under  which  the 
goods  were  shipped,  was  procured  by  fraud. 
The  defendant  says  that  he  signed  the  or- 
der without  reading  it.  He  does  not  con- 
trovert the  well-settled  rule  that,  in  the  ab- 
sence of  fraud  or  misrepresentation,  one  who 
signs  a  contract  or  other  written  instru- 
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ment  without  reading  it  ia  presumed  to 
know  its  contents.  But  he  says  that  his 
signature  to  this  order  was  procured  by  the 
fraud  and  misrepresentation  of  the  agent. 

A  verdict  having  been  directed  for  the 
plaintiff,  the  only  question  for  this  court  to 
determine  is  whether  there  was  any  evi- 
dence that  would  have  warranted  the  jury 
in  finding  that  the  defendant's  signature 
was  induced  by  fraud.  Johnson  v.  New 
York,  N.  H.  k  H.  R.  Co.  Ill  Me.  263,  88 
Atl.  988.  Fraud  is  a  mixed  question  of  law 
and  fact.  It  cannot  be  taken  from  the  jury 
when  there  is  evidence  that  warrants  an 
afGrmative  finding. 

It  is  true  in  a  case  like  this  one  that  the 
defendant  is  uAder  the  burden  of  substan- 
tiating the  charge  of  fraud  by  clear  and 
convincing  proof.  Strout  v.  Lewis,  104  Mo. 
65,  71  Atl.  137.  In  this  case  the  facts  are 
undisputed.  No  attempt  was  made  to  con- 
tradict the  defendant's  testimony,  and  we 
can  discover  no  reason  why  the  jury  might 
not  have  been  warranted  in  ^lieving  it. 

The  defendant's  story  is  this:  He  is  the 
proprietor  of  a  eountry  store  in  a  small  vil- 
lage. He  was  approached  in  his  store  by 
the  plaintiff's  agent,  James,  who  introduced 
himself  as  a  brother  Odd  Fellow,  and  said 
that  he  had  been  sent  to  the  defendant  by 
one  Raynes,  a  near-by  neighbor,  which  latter 
statement  was  not  true.  The  agent  said 
that  he  had  some  jewelry  that  he  was  put- 
ing  in  on  consignment,  and  then  showed 
the  defendant  his  goods.  Then,  to  use  the 
defendant's  language:  The  agent  "told  me 
on  these  goods  that  I  would  pay  for  the 
goods  every  two  months,  $32,  providing  I 
had  sold  that  amount  of  jewelry,  and  if 
not,  if  I  had  sold  $5  worth  or  $10  worth 
of  jewelry,  that  I  could  send  that  amount 
in  to  the  company  and  tell  them  that  that 
was  all  that  was  sold  of  jewelry  at  the  pres- 
ent time,  and  that  would  be  all  right.  And 
at  that  time,  as  I  remember,  it  was  growing 
a  little  dark,  although  I  am  not  positive 
that  I  had  my  lights  on,  but  there  was  a 
number  of  customers  in  my  store,  and,  of 
course,  I  kept  dodging  out  to  wait  on  them, 
and  then  when  I  went  to  sign  this  contract, 
he  was  standing — well,  as  my  office  stands, 
I  stood  here,  and  this  store  is  out  like  that 
(illustrating),  and  there  is  a  little  kind  of 
a  place  here  (indicating),  to  come  into  the 
office,  rather  narrow,  and  I,  of  course, 
stepped  out  like  this  to  look  through  my 
store  to  sec  who  was  waiting  for  me.  Mr 
James  stood  on  the  further  side  here,  then 
handed  out  this  card,  not  a  card,  but  a  pad 
like,  holds  his  hands  like  this,  I  takes  the 
other  end,  takes  the  eorner  of  it,  and  com- 
menced to  sign  my  name  on  it;  didn't  think 
no  more  of  it;  and  that  is  about  the  way 
*  he  got  my  signature  on  the  contract." 
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The  defendant  '*! tixthet  layB  that  the  agent 
had  told  him  that  at  the  end  of  the  year 
they  would  tckke  hack  all  the  goods  not  sold, 
l^e  defendant  did  not  read  the  contract  be- 
fore signing.  James  was  a  stranger  to  him. 
And  the  defendant  before  this  time  had 
never  heard  of  the  Continental  Jewelry  Com- 
pany, under  which  name  the  plaintiff  did 
business.  TlLe&e  are  all  of  the  material 
ifacts  concerning  the  signing. 

Hie  paper  which  the  defendant  signed 
was  not  an  order  for  jewelry  on  consign- 
ment, but  was  an  unconditional  order  for 
the  purchase  of  jewelry,  amounting  to  $102^ 
At  the  top  of  the  paper  in  capital  letters 
were  the  words:  "Positirely  no  goods  con- 
signed/' ''Eead  this  order  carefully."  Then 
followed  a' price  list  of  about  90  articles; 
then  the  terms  of  payment;  then  an  agree- 
ment by  the  plaintiff  to  repurchase  at  the 
end.  of  the  year  all  goods  paid  for  and  re- 
maining uniiold,  in  case  the  purchaser  had 
^old  lees  than  half  during  the  year;  then, 
just  above  the  signature,  the  sentence^  '*We 
have  read  this  order  and  find  samo  Complete 
and  satisfactory." 

That  the  conduct  of  the  agent  was  de- 
liberately, intentionally  fraudulent  a  jury 
would  be  authorised  to  find.  The  agent's 
talk  waa  all  about  the  details  of  a  con- 
signment. The  defendant  had  a  right  to 
understand  that  the  written  contract  em- 
bodied the  substance  of  the  oral  negotiation. 
But  the  plaintiff  contends  that,  even  so,  it 
was  such  negligence  and  folly  on  the  part  of 
the  defendant  to  sign  without  reading  a 
paper  which  he  had  the  opportunity  to  read 
that  the  law  will  not  relieve  him  from  the 
consequences  of  his  foolishness. 

Whether  the  negligence  of  the  defrauded 
party  will  defeat  the  defense  of  fraud  has 
been  much  debated,  and  courts  have  come  to 
different  conclusions.  The  question  has 
arisen  more  frequently  in  actions  for  deceit. 
And  many  courts  have  held  in  effect  that, 
when  the  party  defrauded  might,  by  the 
exercise  of  reasonable  care,  have  ascertained 
the  truth,  he  had  no  right  to  rely  upon  the 
representations  of  the  other.  But  in  the 
case  of  fraudulent  misrepresentations  the 
rule  is  settled  otherwise  in  this  state.  In 
Eastern  Trust  k  Bkg.  Co.  v.  Cunningham, 
103  Me.  455,  70  Atl.  17,  we  said;  "If  one 
intentionally  misrepresents  to  another  facts 
particularly  within  his  own  knowledge,  with 
an  intent  that  the  other  shall  act  upon  them, 
and  be  does  so  act,  he  cannot  afterwards  ex- 
cuse himself  by  saying,  'You  were  foolish  to 
believe  me.'  It  does  not  lie  in  his  mouUi 
to  say  that  the  one  trusting  him  was  negli- 
gent" 

This  rule  was  affirmed  in  Harlow  v.  Perry, 
113  Me.  239,  93  Atl.  544.  The  rule  is  sup- 
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ported  by  numerous  cases  cited  in  note  in 
37  L.R.A.  593. 

The  more  limited  question  whether  one 
who  signs  a  paper  without  reading  it  is  so 
far  concluded  that  he  cannot  set  up  that  his 
signature  was  induced  by  a  fraudulent  mis- 
representation as  to  its  contents  has  also 
received  varying  answers.  There  is  a  gen- 
eral accord  tbat  a  paper  signed  by  one  who 
cannot  read  or  write  may  be  defeated  by 
proof  of  such  misrepresentation.  So,  gener- 
ally, when  the  paper  is  misread  to  the  per- 
son who  then  signs  without  reading.  It  is 
alHo  generally  agreed  that  a  negotiable 
promissory  note  in  the  hands  of  an  inno- 
cent holder  cannot  be  so  defeated.  And  the 
courts  in  a  few  states,  notably  Indifina  and 
Iowa,  hold  squarely  that,  even  between  the 
original  parties,  if  one  who  can  read  and 
write  signs  a  paper  without  reading  it,  it  is 
such  negligence  that  he  cannot  be  permitted 
to  say  that  its  contents  were  misrepresented 
to  him.  But  we  think  the  weight  of  author- 
ity is  to  the  contrary. 

The  plaintiff  relies  upon  Maine  Mut.  M. 
Ins.  Co.  V.  Hodgkins,  66  Me.  109,  the  lan- 
guage of  which  case  certainly  does  support 
the  principle  for  which  he  contends.  But 
that  case  was  a  suit  on  a  promissory  note, 
given  pursuant  to  a  previous  contract  signed 
without  reading.  The  misrepresentations 
relied  up<A  to  show  fraud  appear  not  to 
have  been  so  much  misstatements  of  the  con- 
tents of  the  instrument,  as  of  its  legal  ef- 
fect. And  the  court  said,  it  ia  not  fraud 
'if  one  misapprehends,  and,  misapprehend- 
ing, misstates  the  legal  effect  of  an  instru- 
ment." We  have  no  occasion  to  criticize 
this  conclusion. 

In  Great  Northern  Mfg.  Co.  Y.  Brown, 
113  Me.  51,  92  Atl,  993,  the  defendant  signed 
without  reading  a  contract  to  purchase. 
|*oods,  when  he  had  reason  to  suppose  from 
the  previous  conduct  of  the  seller  and  the 
seller's  agent  that  he  was  to  receive  them 
free.  He  had  an  opportunity  to  read  the 
paper  Iwfore  signing.  He  may  have  been 
negligent  in  that  he  did  not  read.  The  court 
held  that  his  signature  was  procur-ed  by 
fraud,  and  sustained  his  defense.  It  is 
true  that  the  fraudulent  artifices  in  that 
case  were  more  numerous  and  more  elab- 
orate than  in  this.  But  the  principle  es- 
tablished in  that  case  applies  to  this  one. 
It  is  that  in  a  case  between  the  original 
parties,  when  one  is  fraudulently  misled 
as  to  the  contents  of  a  paper  which  he  signs 
without  reading,  he  is  not  estopped  by  his 
negligence  from  setting  up  the  fraud,  as 
he  might  be  after  third  parties  had  acted 
upon  it.  Carlisle  4s  C.  Bkg.  Co.  v.  Bragg 
[1911]  1  K.  B.  489,  4  B.  R.  C.  663,  80  L.  J. 
K.  B.  N.  S.  472,  104  L.  T.  N.  S.  121.  This 
view  is  supported,  we  think,  by  the  greater 
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weight  of  authority  and  by  the  better  rea- 
son. 

In  the  first  place,  it  must  be  held  that' 
the  presentation  of  the  paper  for  the  defend- 
ant's signature  was  itself  a  representation 
that  its  contents  were  the  same  aB  agreed 
upon  in  the  oral  negotiation.  As  was  said 
in  Trambly  ▼.  Ricard,  130  Mass.  259: 

"The  jury  may  well  have  found  that  the 
production  of  the  writing  at  that  time  was 
in  itself  an  affirmation  on  the  part  of  the 
defendants  [plaintiff  here]  that  its  terms 
did  not  differ  from  the  terms  of  sale  agreed 
upon.  Fraud  may  be  proved  from  the  acts 
and  conduct  of  a  party  quite  as  effectively 
as  from  his  declarations.  .  .  .  And  any 
act  falsely  intended  to  induce  a  party  to 
believe  in  the  existence  of  some  other  ma- 
terial fact,  and  having  the  effect  of  pro^ 
ducing  such  belief  to  his  injury,  is  a  fraud." 

''There  is  ample  authority/'  said  the  court 
in  J.  Weil  &  Co.  v.  Quidnick  Mfg.  Co.  33 
R.  I.  58,  80  Atl.  447,  a  case  apparently  on 
all  fours  with  this  one,  '^hat,  as  between 
the  parties  to  a  written  contract,  where  one 
party  is  induced  by  the  false  statements  of 
the  other  to  sign  the  same,  he  is  not  bound 
thereby,  and  may  defend  against  the  con> 
tract  on  the  ground  of  fraud,  even  though 
he  was  negligent  in  signing  without  read- 
ing it.  .  .  .  When  he  undertook  to 
write  the  order,  he  was  bound  to  write  it 
according  to  the  agreement;  and  if  it  did 
not  embody  the  agreement,  and  was  signed 
by  inadvertence  or  negligence,  that  would 
not  preclude  the  defendant  from  avoiding 
it  on  the  ground  of  fraud." 

In  Freedley  v.  French,  154  Maas.  339,  28 
N.  £.  272,  it  was  said:  It  is  true  that  she 
(the  party  signing  without  reading)  "was 
required  to  use  reasonable  care  in  acquaint- 
ing herself  with  the  contents  of  the  paper. 
.  .  .  But  this  rule  would  be  subject  to 
the  condition  that  no  fraud  was  practised 
upon  her  for  the  purpose  of  procuring 
.     .    .    her  signature." 

And  holding  that  the  question  of  negli- 
gence was  for  the  jury,  the  court  said: 
"It  can  hardly  be  said,  as  matter  of  law^ 
that  a  party  is  guilty  of  negligence  who 
signs  a  paper  relying  upon  the  representa- 
tions as  to  its  contents  and  effect,  made 
by  the  party  presenting  it,  and  without  him- 
self examining  it."  It  was  concealment  if 
he  stated  the  contents  as  other  than  they 
really  were. 

In  New  Jersey  it  has  been  held  that,  while 
signing  without  reading  generally  bindsy 
there  is  an  exception  to  the  rule,  and  that, 
when  a  signature  to  a  contract  has  been 
procured  by  fraud  or  imposition  practised 
upon  the  signer  with  intent  to  deceive  him 
as  to  the  import  of  the  paper  he  signs,  he 
may  attack  it  for  fraud,  although  he  might 
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have  discovered  the  fraud  perpetrated  upon 
him  by  reading  the  paper,  and  he  was  guilty 
of  negligence  in  not  doing  so.  Dunston 
Lithograph  Co.  v.  Borgo,  84  N.  J.  L.  623, 
87  Atl.  334;  Alexander  v.  Brogley,  62  N.  J. 
L.  584,  41  Atl.  691. 

The  case  of  Western  Mfg.  Co.  v.  Cotton, 
126  Ky.  749,  12  L.R.A.(N.S.)  427,  104  S. 
W.  758,  was  in  all  ess^itial  respects  like 
this  one,  even  to  the  faet  that  the  contract 
as  signed  was  for  the  sale,  instead  of  the 
consignment  of  jewelry.  The  court  said 
that  it  was  inmiaterial  whether  the  contract 
was  misread,  or  was  written  differently.  In 
either  case  the  act  of  obtaining  the  signa- 
ture was  a  fraud,  and  that  the  agent's  '^se- 
ness  is  not  offset  in  law  by  the  mere  negli- 
gence of  the  other  party,  who  relied  on 
what  he  had  no  reason  to  doiubt,"  and  that 
even  gross  negligence  does  "not  preclude  sii 
inquiry  into  the  truth  as  to  whether  he 
.  .  .  was  in  fact  misled  by  the  strate- 
gem  of  his  adversary."  The  court,  remark- 
ing that  some  of  the  earlier  cases  enforeed 
a  harsher  doctrine,  notiid  that  the  trend  of 
the  courts  is  to  liberalize  the  defense  in  this 
class  of  cases. 

In  Linlngton  v.  Strong,  107  111.  295,  the 
court  said  that  "the  doctrine  is  well  settled 
that,  as  a  rule,  a^  party  guilty  of  fraudulent 
conduct  shall  not  be  allowed  to  cry  ^negll- 
gence,'  as  against  his  own  deliberate  fraud. 
.  .  .  While  the  law  does  require  of  aU 
parties  the  exercise  of  reasonable  prudence, 
.  .  .  there  is  a  certain  limitation  to  this 
rule,  and,  as  between  the  original  parties 
to  the  transaction,  we  consider  that,  where 
it  appears  that  one  party  has  been  guilty 
of  an  intentional  atid  deliberate  fraud,  .  .  . 
he  cannot  escape  the  legal  consequences  of 
his  fraudulent  conduct  by  saying  that  the 
fraud  might  have  been  discovered  had  the 
party  whom  he  deceived  exercised  rea«onable 
diligence  and  care." 

To  the  same  effect  are  Eggleston  v.  Ad- 
vance Thresher  Co.  96  Minn.  241,  104  N. 
W,  891;  Maxfield  v.  Schwartz,  45  Minn.  150» 
10  L.R.A.  606,  47  N.  W.  448 j  McBxide  v. 
Macon  Teleg.  Pub.  Co.  102  Ga.  422,.  30  S. 
E.  999;  American  Fine  Art  Co.  v.  Reeves 
Pulley  Co.  62  C.  C.  A.  488,  127  Fed.  808; 
Albany  City  Sav.  Inst.  v.  Burdick,  87  N.  Y. 
40;  Wenzel  v.  Shulz,  78  Cal.  221,  20  Pac. 
404.  We  have  limited  our  citations  on  the 
question  of  negligence  to  cases  of  signing 
writings  without  reading  them. 

The  law  dislikes  negligence.  It  se^s 
properly  to  make  the  enforcement  of  men's 
rights  depend  in  very  considerable  degree 
upon  whether  they  have  been  negligent  in 
conserving  and  protecting  their  rights.  But 
the  law  abhors  fraud.  And  when  it  c(Hnee 
to  an  issue  whether  fraud  shall  prevail  or 
negligeiice,  it  would  seem  that  a  court  of 
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justice  is  quite  as  mudi  Isound  to  stamp  out 
fraud  as  it  is  to  leater  reasonable  care. 

Wc  think  the  doctrine  ol  the  cases  cited 
is  sound,  and  we  affirm  it.  The  conclusion 
follows  that  it  was  error  to  take  this  case 
from  the  jury  by  directing  a  verdict  for  the 

Annofarioo — ^Failure  to  read  coatract  as  aflFecting  right  to  assert  fraud 

in  respect  thereto. 


plaintiif,  and  tlie  exceptions  must  be  sus- 
tained. 

In  accordance  with  the  stipulation  of  the 
parties,  the  mandate  will  be: 

Judgment  for  the  defendant. 


For  other  oases  on  this  question  see 
note  to  Griffin  v.  Boanoke  B.  &  Lumber 
Co.  6  KR.A.(N.S.)  463. 

An  examination  of  the  eases  whioh 
^  have  considered  the  question  wider  aano- 
tation  discloses  that  where  a  signature 
to  an  instruxnent  is  procured  by  trick 
or  artifice,  as  by  false  reading,  or  while 
the  signer  is  laboring  under  some  physi- 
cal or  mental  disabiUtj,  or  where  there 
is  a  relation  of  confidence,  or  in  case  of 
the  substitution  of  an  instrument  of  an 
entirely  different  character,  the  general 
rule  is  that  failure  to  read  the  instm- 
ment  will  not  estop  oqe  from  setting  up 
fraud  in  respect  tbereto. 

The  conflict,  or  apparent  conflict,  of 
authorities,  arises  where  the  instrument 
was  8i|p:ied  in  a  mere  reliance  upon  the 
other  party's  misrepresentations  as  to  its 
contents,  not  amounting  to  a  substitu* 
tion,  without,  any  other  trick  or  device 
to  prevent  the  reading,  and  wheue  there 
was  no  relation  of  trust  or  con^dence  be- 
tween the  parties,  nor  any  mental  or 
physical  disability  upon  the  part  of  the 
party  signing.  The  variation  of  facts 
and  circumstances,  even  among  the  cases 
which  present  this  situation,  renders  it 
difScult  to  formulate  any  general  rule,  or 
even  to  affirm  with  certainty  the  possi- 
bility or  impossibility  of  reconciling  ap- 
parently conflicting  results. 

It  will  be  observed  that,  in  the  classi- 
fication, an  attempt  has  been  made  to  ob- 
serve the  distinction  between  a  misrepre- 
sentation as  to  the  contents,  and  a  mis- 
representation as  to  the  character,  of  the 
instrument  The  difference  in  the  situa- 
tions is  obvious  in  some  eases,  as,  for 
example,  where  a  ease  in  which  an  instru- 
ment which  one  knows  to  be  an  applica- 
tion is  signed  under  a  misrepresentation 
as  to  its  provisions  is  contrasted  with 
a  case  where  one  signs  a  note  under  a 
representation  that  it  is  an  application. 
But  the  situation  presented  in  some 
cases,  as,  for  ei^ampie,  where  one  signs 
what  is  in  fact  an  unconditional  contract 
for  the  purchase  of  goods  supposing  it 
to  be  merely  a  consignment  order,  is 
close  to  the  line,  and  there  is  consequent- 
ly, of  necessity,  some  uncertainty  in  the 
classification  in  this  respect. 
L.R.A.1917P. 


MJjirepresentations  as  to  contents  of 
instrument. 

In  Colonial  Jewelry  Co.  v.  Bridges 
(19a4)  43  Okla.  813, 144  Pac.  577,  it  was 
held  that  one  who  is  able  to  read  and 
write,  and  fails  to  read  a  contract  which 
he  signs,  is  liable  thereon  although  false 
representations  were  made  as  to  its  con- 
tents. 

And  to  the  same  effect  are  Ames  v. 
Milam  (1915)  —  Okla.  — ,  157  Pac.  941; 
Frizzell  v.  Milam  (1915)  —  Okla.  —, 
157  Pac.  944;  Ely-Walker  Dry  Goods  Co. 
v.  Smith  (1916)  —  Okla.  — ,  160  Pac. 
898;  McNinch  v.  Nprthwest  Thresher 
Co.  (1909)  23  Okla.  386,  138  Am.  St. 
Bep.  803,  100  Pac.  524.  See  also 
Kimmell  v.  SkeUy  (1900)  130  Cal.  555, 
62  Pac.  1067;  Alexander  v.  Ferguson 
(1906)  73  N.  J.  L.  479,  63  Atl.  998; 
Standard  Mfg.  Co.  v.  Slot  (1904)  121 
Wiflw  14, 105  Am.  St.  Bep.  1016,  98  N.  W. 
923  (cited  in  note  in  6  L.B.A.(N.S.)  p. 
465). 

So  also  has  it  been  held  that  one  can- 
not claim  to  have  been  defrauded  by  an- 
other as  to  the  contents  of  an  instrument 
which  he  had  every  opportunity  to  read 
and  examine,  where  he  neglected  to  avail 
himself  of  that  opportunity,  even  though 
the  opposite  party  msiy  have  made  a 
false  statement  as  to  the  contents  of  the 
instrument,  if  there  was.  no  reason  why 
the  one  party  should  repose  special  trust 
and  confidence  in  the  other.  Branaa  v. 
Warfield  (1907)  3  Ga.  App.  586,  60  S.  E. 
325;  Tracy  &  Co^  v.  Harris  (1908)  5  Ga. 
App.  392,  63  S.  E.  233. 

And  in  Parker  v.  Parrish  (1916)  18 
Ga.  App,  258,  89  S.  E.  381,  one  was  held 
not  to  be  relieved  from  reading  a  con- 
tract, he  being  able  to  read,  by  the  state- 
meat  of  the  other  party  that  it  was  a 
duplicate  of  a  former  contract,  no  dis- 
ability or  emergency  being  shown. 

In  Shores-Mueller  Co.  v.  Lonning 
(1913)  159  Iowa,  95,  140  N.  W.  197,  the 
court  stated  that,  as  a  rule,  if  a  party  is 
able  to  read  and  has  a  chance  to  do  so, 
but  omits  this  prec^'ution  because  of  Lis 
adversary's  statenu^nt  as  to  the  contents 
of  the  instrument,  his  negligence  will 
estop  liim  from  claiming  that  the  instru- 
ment is  not  binding.    The  court  further 
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said  that  it  did  not  overlook  the  faet 
that  many  cases  hold  a  contrary  rule 
upon  the  theory  that  it  is  no  defense  for 
one  guilty  of  a  fraud  to  say  that  the 
other  party  was  negligent  in  believing 
him,  but  that  it  had  so  long  adhered  to 
the  doctrine  just  stated  that  it  was  not 
justified  in  departing  from  it. 

So,  that  a  false  statement  that  a  con- 
tract agreed  with  the  previous  oral 
agreement  between  the  parties  induced 
one  to  sign  such  instrument  without 
reading  is  insufficient  to  avoid  liability 
in  the  absence  of  any  fiduciary  relation, 
where  the  party  signing  is  able  to  read 
and  write,  and  has  the  opportunity  to 
read  the  paper.  Farlow  v.  Chambers 
(1907)  21  S.  D.  128, 110  N.  W.  94.  And 
see  also  Reed  v.  Coughran  (1907)  21  S. 
D.  257,  111  N.  W.  559,  to  same  effect. 

Also  in  Rounsaville  v.  Leonard  Mfg. 
Co.  (1906)  127  Ga.  736,  56  S.  E.  1030, 
one  who  signed  an  order  for  250  gross  of 
buttons,  believing  it  was  for  only  the 
twelve  gross  which  he  had  ordered,  was 
held  bound  thereby  where  there  was  no 
representation  whatever  as  to  its  con- 
tents made  by  the  other  party,  and  no 
trick  or  artifice  was  resorted  to  to  induce 
him  to  sign  without  reading,  but  he  did 
so  in  mere  blind  reliance  upon  both  the 
integrity  and  accuracy  of  such  other 
party. 

And  one  who  fails  to  show  that  he  re- 
lied upon  the  alleged  misrepresentations 
of  another  and  was  thereby  prevented 
from  reading  a  contract  before  he  signed 
it  does  not  sustain  the  defense  that  his 
signature  to  the  contract  was  obtained 
by  fraud.  United  Talking  Mach.  Co.  v. 
Metcalf  (1915)  164  Ky.  258,  175  S.  W. 
357. 

If  one  is  induced  to  sign  a  contract  by 
no  fraud  other  than  the  representation 
of  the  other  party  that  it  contains  the 
contract  agreed  upon,  his  failing  to  read 
it  and  being  mistaken  and  misled  as  to 
its  contents  give  no  right  in  equity  to 
have  it  reformed.  Weaver  v.  Roberson 
(1910)  134  Ga.  149,  67  S.  E.  662.  The 
justification  for  the  view  taken  in  the 
foregoing  case  is  perhaps  to  be  found  in 
the  reluctance  of  the  courts  to  under- 
take the  determination  of  a  question  so 
fraught  with  the  danger  of  mistaken  con-* 
elusion  as  is  the  question  of  fraud  when 
the  party  alleging  the  fraud  was  con- 
cededly  negligent  in  failing  to  read  the 
instrument.  Apart  from  this  considera- 
tion, and  accepting  the  finding  of  fraud 
as  a  verity,  there  seems  to  be  no  persua- 
sive reason  why  mere  negligence  of  one 
party  should  counteract  the  effect  of  the 
conscious  fraud  of  the  other.    Logically, 

of  course,  if  the  court  finds  the  fraud, 
L.R.A.ignF. 


the  amount  or  conclusiveness  of  the  evi-* 
denee  upon  which  the  finding  rests  ought 
not  to  affect  the  application  of  the  rule 
it  adopts  as  to  the  effect  of  the  failure 
to  read,  but  it  is  likely  to  influence  some- 
what its  choice  of  rules. 

In  contrast  with  the  cases  previously 
cited,  it  has  been  held  that  ^en  the 
execution  of  an  instrument  is  secured  by 
a  misrepresentation  as  to  its  contents, 
and  the  party  signing  it  does  so  without 
reading  it  or  having  it  read,  relying  upon 
said  misrepresentation  and  fraud,  he  can 
avoid  the  effect  of  his  signature  notwith- 
standing he  was  able  to  read  and  had  the 
opportunity  to  read  the  instrument. 
Prestwood  v.  Carlton  (1909)  162  AUk 
327,  50  So.  254  (action  for  breach  of 
covenant  of  warranty  contained  in 
lease) ;  Southern  Loan  &  T.  Co.  v.  Gissen- 
daner  (1912)  4  Ala.  App.  523,  58  So. 
737  (assumpsit  to  recover  money  paid  on 
contract) ;  Leonard  v.  Roebuck  (1907) 
152  Ala.  315,  44  So.  390  (bill  for  can- 
celation  of  deed,  plaintiff  illiterate) ; 
Capital  Security  Co.  v.  Holland  (1912) 
6  Ala.  App.  197,  60  So.  498  (assumpsit 
for  money  had  and  received;  recovery 
was  denied,  however,  because  of  laches  in 
asserting  rights).  See  also  Alfred 
Shrimpton  &  Sons  v.  Philbriek  (1893) 
53  Minn.  366, 55  N.  W.  551  (cited  in  note 
in  6  L.R.A.(N.S.)  464). 

In  Southern  Loan  &  T.  Co.  v.  Gissen- 
daner  (Ala.)  supra,  the  facts  suggedt  a 
relation  of  confidence,  but  apparently  the 
court  did  not  rely  on  that  circumstance, 
and  cites  as  authority  for  its  decision  the 
above  statement  from  the  Prestwood 
Case,  M'hich  embodies  no  such  condition. 

So,  in  Ghranger  v.  Kishi  (1913)  —  Tez. 
Civ.  App.  — ,  163  S.  W.  1161,  it  was  held 
that  one  who  signs  without  reading  a 
written  contract,  relying  upon  the  fraud- 
ulent representations  of  the  other  party 
that  it  embodies  the  original  oral  agree- 
ment made  between  them,  is  not  bound 
thereby. 

And  under  the  rule  that  one  who  per- 
petrates a  fraud  is  not  permitted  to  say 
to  the  party  defrauded  that  he  ought 
not  to  have  believed  or  trusted,  it  was 
held  in  Electrical  Audit  &  Rebate  Co.  v. 
Greenberg  (1907)  56  Misc.  514, 107  N.  Y. 
Supp.  110,  that  one  who,  without  reading 
it,  signed  a  written  contract  upon  the 
false  representation  of  the  other  party 
that  it  contained  the  oral  agreementsr 
previously  made,  was  entitled  to  set  up 
fraud  in  the  procurement  of  the  signa- 
ture. See  also,  in  this  connection,  Cole 
Bros.  V.  Williams,  12  Neb.  440, 11  N.  W. 
875  (cited  in  note  in  6  L.R.A.(N.S.)  at 
p.  464). 
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One  who  undertakes  to  wzite  out  an 
order  for  a  purohaae  is  bound  to  write 
it  according  to  the  agreement;  and  if  it 
does  not  embody  the  agreement  and  is 
signed  by  inadvertence  or  negligence, 
that  will  not  preclude  the  purchaser  from 
avoiding  it  on  the  ground  of  fraud  by 
the  agent  in  the  procurement  of  the  pur- 
chaser's signature  to  it. 

So,  one  who  signs  a  contract  for  pur- 
chase of  merchandise  on  a  false  repre- 
sentation that  certain  terms  have  been 
written  therein  is  not  estopped  to  deny 
any  deceit  as  to  the  contents,  practised 
in  the  procuranee  of  its  execution,  by  the 
fact  that  he  was  able  to  read  the  con- 
tract and  had  the  opportunity,  but 
n^lected  to  do  so.  Moline  Jewelry  Co. 
V.  Crew  (1911)  171  Ala.  415,  65  So.  144 
(action  for  price  of  goods)-;  J.  Weil  & 
Co.  v.  Quidnick  Hi^.  Co.  (1911)  33  B. 
L  58,  80  Atl.  447. 

Also  in  St.  Louis  Jewelry  Co.  v. 
Bennett  (1907)  75  Kan.  743,  90  Pao.  246; 
Disney  v.  St.  Louis  Jewelry  Co.  (1907) 
76  EaiL  145,  90  Pac.  782;  Redfield  v. 
Baird  (1907)  75  Kan.  837,  90  Pac.  782, 
contracts  for  the  absolute  sale  of  jewelry 
were  held  to  be  unenforceable  as  they 
were  fidsely  represented  by  the  dealer's 
agent  to  be  contracts  for  sale  on  com- 
mission only,  and  the  failure  to  read  the 
contract  in  each  case  was  induced  by  the 
fraudulent  r^resentations  of  the  dealer's 
agent  that  it  contained  the  terms 
previously  agreed  upon. 

And  the  same  is  true  of  a  contract  for 
the  purchase  of  goods,  signed  on  the 
false  representation  that  the  assortment 
of  goods  purchased  contained  certain 
articles.  Commercial  Finance  Co.  v. 
Cooper  (1916)  —  Ala.  —,  71  So.  684. 

And  one  who  sigfned  without  reading, 
although  having  the  opportunity  to  do  so, 
an  order  for  steel  bars  in  which  had  been 
fraudulently  written,  without  the  knowl- 
edge of  the  signer,  the  word  ^^feet"  in- 
stead of  the  word  'inches,"  as  had  been 
previously  agreed  between  the  parties, 
may  set  up  such  failure  to  read  as  a  de- 
fense in  an  action  for  the  purchase  price, 
although  it  is  admitted  by  the  answer 
that  the  order  has  been  executed  and  de- 
livered. Oompagnie  Des  Metauz  Unital 
▼.  Victoria  Mfg.  Co.  (1908)  —  Tex.  Civ. 
App.  — ,  107  S.  W.  651. 

Also  a  written  contract  containing  an 
order  for  the  purchase  of  goods  at  a 
specified  price  may  be  avoided  by  one 
who  signed  it  without  reading  it,  where 
it  was  presented  to  him  as  embodying 
the  oral  contract  previously  entered  into 
that  certain  goods  were  to  be  furnished 
without  cost,  for  advertising  purposes, 
L.R.A.1917F. 


which  were  to  be  given  away  by  the 
signer  to  his  customers  as  premiums,  the 
court  stating  that  the  presentation  of  the 
written  contract  for  signature  was  a  rep- 
resentation  that  it  was  the  same  in  effect 
as  their  oral  contract  as  to  the  advertis- 
ing scheme.  Providence  Jewelry  Co.  v. 
Crowe  (1911)  113  Hinn.  209, 129  N.  W, 
224. 

One  may  defend  against  the  enforce- 
ment of  a  mortgage  the  signature  to 
which  was  obtained  by  fraudulently  rep- 
resenting that  it  embodied  the  contract 
previously  entered  into  orally,  and  al- 
though there  was  negligence  in  failing 
to  read  the  instrument.  Colorado  Invest. 
Loan  Co.  v.  Beuchat  (1910)  48  Colo.  494, 
111  Pac.  61.  The  court  stated:  "While, 
in  ordinary  business  transactions,  men 
are  expected  to  exercise  reasonable  busi^ 
ness  prudence^  and  not  rely  upon  others 
with  whom  they  deal  to  protect  and  care 
for  their  interest,  that  requirement  is  not 
to  be  carried  so  far  as  to  ignore  or  pro- 
tect i)Q8itive,  intentional  fraud  success- 
fully practised  by  one  upon  the  other. 
As  between  the  original  parties,  one  who 
has  intentionally  deceived  the  othei:,  to 
his  prejudice,  is  not  to  be  heard  to  say 
in  defuse  of  the  charge  of  fraud  that 
the  party  defrauded  ought  not  to  have 
trusted  him.  A  person  cannot  procure 
a  contract  in  his  favor  by  misrepresenta- 
tions regarding  its  terms  and  conditions 
to  the  one  signing  it,  which  induces  the 
latter  not  to  read  it,  and  then  bar  a  de- 
fense to  it  on  the  ground  that,  had  the 
defrauded  party  not  been  so  negligent, 
the  party  committing  the  fraud  could  not 
have  succeeded  in  deceiving  him,  when 
the  n^ligence  of  the  party  deceived  is 
caused  by  misrepresentations  and  false 
statements  of  the  other.  In  brief,  the 
negligence  of  a  party  to  a  contract,  in- 
duced by  the  fraud  of  the  other,  cannot 
be  taken  advantage  of  by  the  latter." 

In  Herreid  v.  Chicago,  M,  &  St.  P.  R. 
Co.  (1916)  —  S.  D.  — ,  159  N.  W.  1064, 
it  was  held  that  failure  to  read  a  deed 
of  right  of  way  did  not  preclude  grantor 
from  avoiding  a  release-of -damage  clause 
contained  therein,  where,  previous  to  the 
signing  of  such  instrument,  there  had 
been  a  specific  oral  agreement  that  con- 
veyance of  the  right  of  way  should  in 
no  way  preclude  grantor  from  recovering 
any  damages  that  he  might  suffer  by  in- 
jury to  or  destruction  of  his  spring,  and, 
at  the  time  of  the  signing,  it  was  repre- 
sented by  the  other  party  that  the  instru- 
ment was  merely  a  conveyance  of  the 
right  of  way,  and  would  not  bar  or  pre- 
clude the  grantor  from  recovering  such 
damages  as  he  might  suffer  by  injury  to 
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or  destruction  of  the  spring",  and,  in  reli- 
ance upon  such  statements,  and  believing 
them  to  be  true,  his  signature  was  pro- 
cured. The  court  referred  to  Farlow  v. 
Chambers  (1907)  21  S.  D.  128, 110  N.  W. 
94,  and  stated  that  the  question  before 
the  court  in  that  case  was  the  sufficiency 
of  the  evidence  to  support  the  verdict; 
that  while  it  was  true  that  the  court 
made  some  statement  and  «ited  some  au- 
thorities that  would  tend  to  support  the 
view  that  the  instrument  could  not  be 
avoided,  yet  such  case  might  have  been 
decided  solely  upon  the  ground  that  the 
burden  was  upon  the  party  claiming  the 
fraud  to  establish  the  same  by  clear  and 
satisfactory  evidence,  and  that  the  evi- 
dence in  that  case  was  not  sufficiently 
clear  and  satisfacto^s^  It  is  clear  from 
the  opinion  in  the  Herreid  Case  that  if 
the  decision  in  the  Farlow  Case  could  be 
held  to  go  to  the  extent  that  in  no  event 
could  fraud  in  the  procuring  of  a  signa- 
ture be  set  up  where  a  party  able  to  read, 
and  having  the  opportnnity,  in  signing 
relied  on  the  false  representations  of  the 
other  party  as  to  the  contents,  then  it 
would  be  in  effect  overruled  by  the 
Herreid  Case. 

And  it  is  a  good  defense  to  liability 
on  a  contract  of  guaranty  without  limit 
as  to  amount  that  the  contract  was 
signed  without  being  read,  upon  the  false 
representations  of  the  other  party  that 
it  contained  a  previous  oral  agreement 
that  the  liability  should  be  limited  to  $2,- 
000.  Smith  v.  Kimble  (1913)  31  S.  D. 
18, 139  N.  W.  348,  Ann.  Cas.  1916A,  497. 

And  again,  in  Tanton  v.  Martin  (1909) 
80  Kan.  22,  101  Pac.  461,  one  was  held 
not  precluded  from  contesting  the  va- 
lidity of  a  lease  by  the  fact  that  he  failed 
to  read  it  before  attaching  his  signature, 
where  it  contained  terms  other  than 
those  orally  agreed  to,  and  he  signed 
under  the  belief,  induced  by  the  false 
representation  of  the  other  party,  that 
it  embodied  the  terms  previously  agreed 
to.  The  court  said:  "It  is  contended 
that  if  parties  who  sign  an  instrument 
can  read,  they  will  not  be  heard  to  say 
that  they  did  not  read  or  know  the  con- 
tents of  the  writing,  unless  they  were 
dissuaded  from  reading  it  by  some  fraud- 
ulent act,  artifice,  or  trick.  Was  there 
no  fraud,  artifice,  or  trick  in  the  act  of 
plaintiff's  agent  in  telling  the  defendants 
that  the  long,  complicated  writing  of 
about  seven  printed  pages  contained  on- 
ly the  provisions  requiring  them  to  pay 
two  fifths  of  the  grain  and  $60  in  cash, 
when  he  had  placed  in  the  body  of  the 
lease  a  provision  requiring  them  to  pay 

$200  that  had  not  been  mentioned  in  the 
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oral  negotiations  f  Was  there  no  fraud, 
artifice,  or  trick  in  lulling  inquiry  as  to 
the  contents  of  such  a  writing  by  falsely 
and  fraudulently  representing  that  it 
contained  only  certain  specific  things, 
where  there  had  been  inserted  another 
stipulation  greatly  enhancing  defend- 
ants' liability?  There  is  a  well-recog- 
nized exception  to  the  rule  that  a  party 
is  bound  to  know  the  contents  of  a  paper 
which  he  signs;  and  that  is  where  one 
party  procures  another  to  sign  a  writing 
by  fraudulently  representing  that  it  con- 
tains the  stipulations  agreed  upon  when 
in  fact  it  does  not,  and  where  the  party 
signing  relies  upon  the  faith  of  these 
representations,  and  is  thereby  induced 
to  omit  the  reading  of  the  writing  which 
he  signs.  It  is  well  settled  that  a  writ- 
ten contract  which  one  party  induces  an- 
other to  execute  by  false  representations 
as  to  its  contents  ia  not  enforceable,  and 
the  party  so  defrauded  is  not  precluded 
from  contesting  the  validity  of  the  con- 
tract by  the  fact  that  he  failed  to  read 
it  before  attaching  his  signature." 

M isrepresentatioiui  as  to  oharaoter  of 
instrument. 

While,  as  above  shown,  there  .is  con- 
i»derable  apparent  conflict  of  opinion  as 
to  the  effect  of  the  failure  to  read  the 
instrument  on  the  right  to  rely  upon 
fraudulent  representations  as  to  the  con- 
tents of  an  instrument  of  the  general 
nature  of  which  the  party  signing  was 
aware,  the  decided  weight  of  authority  is 
to  the  effect  that,  in  the  absence  of  the 
rights  of  innocent  third  persons,  the 
failure  to  read  the  instrument  before 
signing  will  not  preclude  one  from  rely- 
ing on  fraudulent  representations  that 
the  instrument  was  of  an  entirely  differ- 
ent nature  and  character,  amounting,  in 
effect,  to  a  fraudulent  substitution. 

Thus,  one  is  at  liberty  to  show  that 
by  the  artifice,  deception,  and  fraud  of 
the  other  party  or  his  agent,  he  was  in- 
duced to  sign  a  written  contract  without 
having  read  it,  and  upon  the  assurance 
and  under  the  belief  superinduced  by  the 
other  party  that  it  was  a  paper  wholly 
different  in  character  from  the  one 
signed.  Acme  Food  Co.  v.  Older  (1908) 
64  W.  Va.  255,  17  L.R.A.(N.S.)  807,  61 
S.  E.  235. 

And  if  one  signs  a  promissory  note 
relying  upon  the  false  representation 
that  it  is  bnt  an  application  for  an  insur- 
ance policy,  his  right  to  set  up  fraud  as 
a  defense  is  not  affected  by  the  ques- 
tion as  to  whether  he  could  or  could  not 
read  and  write.  Gillespie  v.  Hester 
(1909)  160  AlE.  444,  49  So,  580. 
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Also  one  who  signed  a  promissory  note 
nnder  the  belief,  induced  by  misrepre- 
sentation, that  it  was  a  reeeipt  for 
money  just  paid,  was  held  not  liable 
thereon  in  Biddeford  Nat.  Bank  v.  Hill 
(1907)  102  Me.  346,  120  Am.  St.  Rep. 
499,  66  Atl.  721;  Ribner  v.  Kleinberg 
(1910)  122  N.  y.  Supp.  239. 

And  see  also  to  same  effect,  Birming- 
ham R.  Light  &  P.  Co.  V.  Jordan  (1910) 
170  Ala.  636,  54  So.  280,  action  by  a 
passenger  for  injuries  where  the  defense 
was  release  of  claim,  which  had  been 
signed  on  representation  that  it  was  a 
receipt  merelv.  Also  see  Houston  &  T. 
C.  R.  Co.  V.  Milam  (1900)  —  Tex.  Civ. 
App.  — ,  68  S.  W.  735  (cited  in  note  in  6 
L.R.A.(N.S.)  at  p.  465). 

And  a  deed  is  invalid  for  fraud  when 
it  is  signed  by  an  ignorant  person  under 
the  belief  that  it  is  a  receipt  for  money 
then  paid  for  damages  to  a  crop,  such 
belief  being  induced  by  the  false  repre- 
sentation of  the  agent  of  the  other  par- 
ty; and  this  although  the  signer  did  not 
read  the  writing,  but  relied  upon  such 
representation.  Kemery  v.  Zeigler 
(1912)  176  Ind.  660,  98  N.  E.  950. 

So,  in  Togni  v.  Taminelli  (1909)  11 
Oal  App.  7,  103  Pac.  899,  one  was  held 
not  to  be  precluded  from  having  a  deed 
set  aside  which  he  had  signed  without 
reading,  where  the  grantee  had  previous- 
ly shown  grantor  a  release  of  a  contract 
to  purchase  land,  of  which  grantor  had 
made  a  copy,  and,  at  the  time  of  signing, 
grantee  fraudulently  represented  that 
the  instrument  which  he  offered  for 
signature  was  the  release  of  which  the 
eopy  had  been  made,  when  in  fact  a 
clause  had  been  added  whereby  the 
signor  conveyed  all  his  interest  in 
the  land.  Nothing  is  more  common,  the 
court  said,  than  for  a  party  who  has 
agreed  to  give  a  deed  or  other  contract 
relating  to  some  specific  subject  to  sign 
it  upon  being  told  that  it  is  the  deed  or 
contract  which  had  been  ofally  agreed  to. 
The  party  who  so  signed  has  not  exer- 
cised the  greatest  degree  of  care;  but 
that  will  not  excuse  the  party  who  inten- 
tionally misleads  him.  No  one  has  a 
right,  either  in  law  or  in  morals,  to  com- 
plain because  another  has  placed  too 
great  reliance  upon  the  truth  of  what 
he  himself  has  stated. 

So,  too,  one  who,  at  the  solicitation 
of  another,  whose  account  at  a  bank  had 
been  overdrawn,  signed,  without  reading, 
a  contract  of  guaranty  which  the  latter, 
after  forging  the  signature  of  an  attest- 
ing witness,  took  to  the  bank,  was  held 
in    Carlisle    A    C.    Bkg.    Co.   v.   Bragg 

[1911]  1  K.  B.  (Bng.)  489,  4  B.  R.  C. 
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653,  80  L.  J.  K.  B.  N.  S.  472,  104  L.  T. 
N.  S.  121,  not  to  be  liable  thereon  as 
he  was  under  no  duty  to  the  bank,  and 
the  proximate  cause  of  the  bank's  loss 
was  not  his  negligence,  but  the  fraudu- 
lent act  of  the  party  who  procured  the 
signature  upon  the  false  statement  that 
the  paper  was  a  duplicate  of  a  paper 
referring  to  insurance  matters,  signed  by 
him  the  day  before. 

A  signor  of  an  order  for  goods  was 
not  bound  thereby  where  he  supposed 
that  he  was  only  writing  his  name  on  a 
blank  for  the  name  and  address  of  cus- 
tomers, 80  that  it  might  be  correctly 
spelled.  Loveland  v.  Jenkins-Boys  Co. 
(1908)  49  Wash.  369,  95  Pac.  490. 

And  one  who  signed  a  release  of  a 
claim  for  injuries  upon  false  representa- 
tions as  to  its  contents  was  held,  in  Mc- 
Donald V.  Central  R.  Co.  (1916)  89  N.  J. 
L.  251,  98  Atl.  391,  to  have  been  im- 
properly refused  permission  to  set  up  the 
defense  of  fraud  in  its  execution. 

But,  on  the  other  hand,  in  Toledo  Com- 
puting Scale  Co.  V.  Garrison  (1906)  28 
App.  J).  0.  243,  one  was  held  bound  by 
a  contract  for  purchase  of  a  set  of  scales 
although  he  signed  the  contract  while 
busy  upon  the  representation  of  the 
seller's  agent  that  it  was  a  receipt  for 
the  scales  for  thirty  days'  trial,  the 
court  taking  the  position  that  a  false 
statement  as  to  the  purport  of  an  instru- 
ment is  insufficient  to  avoid  it  where 
there  is  no  artifice  employed  to  prevent 
a  party  from  reading  it. 

And  one  able  to  read  and  familiar 
with  business  transactions  generally, 
who  signs  without  reading  a  promissory 
note,  may  not  be  relieved  from  liability 
thereon  even  as  against  the  original 
holder  on  the  ground  of  fraud  or  mis- 
representation, where  nothing  more  ap- 
pears to  have  been  done  to  mislead  or 
trick  hiiA  than  the  mere  stating  by  the 
party  presenting  the  note  that  it  was  a 
receipt.  O'Shea  v.  Lehr  (1914)  182  Mo. 
App.  676, 165  S.  W.  837. 

So  it  has  been  held  that  one  able  to 
read  and  write  who  signs  without  read- 
ing a  contract  for  the  absolute  purchase 
of  goods  on  the  fraudulent  misrepre- 
sentation of  the  other  party's  agent,  a 
stranger,  that  it  is  but  an  acceptance  of 
position  as  distributing  agent  and  col- 
lector, is  not  entitled  to  relief.  United 
Breeders  Co.  v.  Wright  (1909)  134  Mo. 
App.  717,  115  S.  W.  470.  The  court 
stated  that  ''the  general  rule  is  that  par- 
ties to  such  contracts  are  not  permitted 
to  go  behind  the  writing.  Everything 
pertaining  to  the  subject-matter  that 
precedes  the  signing  of  the  instrument 
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must  be  regarded  as  being  merged  into 
the  instrument.  The  cases  in  which  this 
rule  does  not  obtain  are  exceptional  and 
consist  of  those  instances  where  one  of 
the  parties,  while  acting  as  an  ordinarily 
careful  and  prudent  man  in  his  situation 
would  act,  nevertheless  is  misled  to  his 
detriment  by  some  fraudulent  trick  or 
contrivance  of  the  other  party." 

Relation  of  trust  or  oonfidenoe. 

Where  there  is  a  relation  of  trust 
or  confidence,  failure  to  read  is  not  fatal 
neplifiren  ce. 

Thus,  in  Hale  v.  Hale  (1908)  62  W. 
Va.  609,  14  L.R.A.(N.S.)  221,  69  S.  E. 
1056,  it  was  held  that  a  tenant  by  the 
curtesy,  who,  for  several  years,  had  been 
in  the  habit  of  joining  in  deeds  prepared 
by  his  son,  conveying  small  town  lots  be- 
longing to  the  wife,  was  entitled  to  have 
a  deed  so  prepared  and  presented  to  him 
set  aside  as  having  been  fraudulently 
procured  where  it  conveyed  to  the  son 
all  his  interest  in  his  wife's  real  estate 
for  the  consideration  of  $1  and  natural 
love  and  affection,  and  was  executed  by 
him  without  reading  it,  on  the  son's 
representation  that  it  conveyed  only  ^ 
town  lot. 

And  a  mortgage  of  her  reversionary 
interest  containing  a  personal  covenant 
for  payment,  signed  by  a  married  woman, 
was  held  not  binding  upon  her,  in  Bagot 
v.  Chapman  [1907]  2  Ch.  (Bng.)  222,  76 
L.  J.  Ch.  N.  S.  623,  23  Times  L.  R.  562, 
as  her  signature  thereto  was  induced  by 
the  representations  of  her  husband  that 
it  was  a  power  of  attorney  which  would 
enable  him  to  raise  money  at  some  future 
time  if  he  should  require  it. 

So,  failure  of  a  grantee  to  read  a  deed 
which  contained  a  clause  fraudulently 
inserted,  whereby  he  agreed  to  assume  a 
certain  mortgage,  will  not  bar  relief 
where  the  preparation  of  such  deed  and 
ten  others  was  intrusted  to  the  grantor, 
and,  after  reading  one  of  them,  which 
did  not  contain  such  a  clause,  the  grantee 
was  informed  that  all  the  other  deeds 
were  the  same.  Bradshaw  v.  Provident 
Trust  Co.  (1916)  81  Or.  55, 158  Pac.  274. 

EiPeot  of  artifice  or  triok. 

Failure  to  read  an  instrument  will  not 
preclude  the  defense  of  fraud  in  its  pro- 
curement where  one  is  induced  to  forego 
reading  it  before  executing  it  by  artifice 
or  trick  practised  by  the  other  party. 

So,  one  who  has  been  induced  to  sign  a 

written  contract  by  false  and  fraudulent 

representations  as  to  its  contents,  made 

by  the  opposite  party,  with  intention  to 

deceive,  and  which  did  deceive  him,  may 

set  up  this  fraud  as  a  defense  to  a  suit 
L.R.A.1917F. 


on  notes  based  upon  the  contract  thus 
obtained,  and  especially  where,  in  addi- 
tion to  the  false  and  fraudulent  re})re- 
sentations  as  to  the  contents  of  the  con- 
tract, the  conduct  and  representations  of 
the  party  who  made  them  relieved  the 
opposite  party  from  the  imputation  of 
negligence  in  signing  the  contract  with- 
out first  reading  it.  Thomason  v.  Gold- 
man &  Co.  (1911)  9  Ga.  App.  349,  71  S. 
E.  596. 

And  in  Great  Northern  Mfg.  Co.  v. 
Brown  (1915)  113  Me.  51,  92  Atl.  993,  it 
was  held  that  one  who  signed  a  contract 
for  purchase  under  the  belief  that  he 
was  signing  a  contract  to  receive  and 
give  away  certain  articles  could  avoid 
the  same  where  he  was  led  to  sign  the 
instrument  by  artifices,  as  to  which  the 
court  said:  ^'It  is  not  exaggeration  to 
say  that  it  would  be  a  rare  discovery  to 
find  a  device  better  designed  to  establish 
fraudulent  intent  and  fraudulent  methods 
than  the  scheme  conceived  and  operated 
in  this  case.  The  plan  was  to  thoroughly 
prepare  the  mind  of  the  victim  to  expect 
the  reverse  of , what  he  was  to  receive; 
to  hx  his  attention  upon  a  gift  and  divert 
it  from  a  sale ;  to  gain  his  confidence  and 
allay  suspicion;  to  misrepresent  and 
avoid  detection;  to  get  -his  signature 
without  inspection.  When  the  way  was 
prepared  for  the  sacrifice,  a  priest  ap- 
peared at  the  temple,  and  the  omens 
augured  success." 

So,  a  vendor  may  obtain  relief  against 
fraud  and  misrepresentation  although  he 
signed  a  contract  without  reading  it 
where  the  acts  and  representations  of 
the  other  party  tended  to  prevent  vig- 
ilance on  his  part.  Kentland  Coal  & 
Coke  Co.  v.  Elswick  (1916)  167  Ky.  693, 
181  S.  W.  181.  And  this  is  true  although 
the  relief  sought  is  against  a  third  party 
to  whom  his  vendee  conveyed,  where 
such  third  party  had  notice  of  the  facts 
attending  the  first  conveyance. 

One  able  t«  read,  who  signs  a  paper 
presented  to  her  by  a  claim  agent  as,  and 
represented  as  being,  a  receipt,  the 
paper,  while  being  signed,  remaining  in 
the  hands  of  an  agent,  and  so  folded 
that  its  contents  could  not  be  seen,  is 
not  estopped  to  deny  that  she  signed  such 
paper  as  a  release.  Roberts  v.  Colorado 
Springs  &  I.  R.  Co.  (1909)  45  Colo.  188, 
101  Pac.  59. 

And,  in  an  action  by  a  subsequent  pur- 
chaser to  enforce  a  sale  of  mortgaged 
land  in  a  certain  order,  as  required  by 
the  rights  and  equities  of  plain tiil  as 
subsequent  purchaser,  an  original  grant- 
or may  show  that  he  signed  the  deed 
without  reading  it,  upon  the  fraudulent 
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representation  of  grantee,  who  prepared 
the  deed,  that  it  included  only  certain 
lands,  and  the  grantee's  further  state- 
ment that  he  was  in  a  hurry  and  the 
grantor  need  not  read  the  deed,  but  could 
rely  upon  his  statement  as  to  its  con- 
tents. Gray  ▼.  Jenkins  (1909)  151  N.  0. 
80,  65  S.  E.  644. 

So,  also,  in  Shook  v.  Puritan  Mfg.  Co. 
(1907)  75  Kan.  301,  8  L.R.A.(N.S.) 
1043,  89  Pac.  653,  an  absolute-sale  eon- 
tract  signed  upon  dealer's  agent's  repre- 
sentation that  it  was  a  commission  con- 
tract only  was  held  to  be  unenforceable 
although  the  party  signed  without  read- 
ing it  or  having  it  read  to  him,  he  being 
very  busy  at  the  time  and  the  agent  urg- 
ing haste,  as  he  had  to  catch  a  train. 
And  see  Eldorado  Jewelry  Co.  v.  Darnell 
(1907)  135  Iowa,  555,  124  Am.  St  Rep. 
309,  113  N.  W.  344. 

And  failure  to  read  a  written  instru- 
ment will  not  preclude  the  defense  of 
fraud  in  procuring  a  signature  where  one 
signs  a  contract  of  guaranty  upon  the 
false  representation  of  the  other  party 
that  it  is  but  the  acceptance  of  an  order 
for  goods,  it  further  appearing  that  the 
party  who  procured  the  signature  took 
the  paper  as  soon  as  it  was  signed  and 
hurried  away,  stating  that  he  had  to 
catch  a  train.  Dunston  Lithograph  Co. 
V.  Boigo  (1913)  84  N.  J.  L.  623,  87  Atl. 
334. 

That  the  rule  declared  in  the  Shores- 
Mueller  Case  (1913)  159  Iowa»  95,  140 
N.  W.  197,  supra,  by  the  Iowa  court,  is 
not  intended  to  make  easy  any  scheme  of 
fraud  or  deception,  is  evidenced  from  the 
statement  in  Pictorial  Review  Co.  v. 
Fitz  Gibbon  (1914)  163  Iowa,  644,  145 
N.  W.  315,  that  if  the  evidence  tends 
to  show  that  the  party  who  obtained  the 
paper  misrepresented  its  contents,  and, 
by  trick  or  artifice,  induced  the  other 
party  to  sign  it  without  reading  it  for 
himself,  the  wrongdoer  will  not  be  per- 
mitted to  retain  any  advantage  so  gained 
if  the  person  injured,  acting  within  a 
reasonable  time  after  the  discovery  of 
the  fraud,  rescinds  the  agreement  and 
restores  or  offers  to  restore  whatever  he 
has  received  thereunder. 

In  that  case,  where  the  agent  for  a 

dealer  in  fashion  sheets,  by  representing 

that  the  contract  he  sought  was  one  for 

consignment,  only  the  goods  sold  to  be 

paid  for,  obtained  a  merchant's  signature 

to  a  contract  for  absolute  purchase,  and 

avoided  the  reading  of  the  paper  on  the 

plea  that  he  must  leave  on  a  train  then 

nearly  due,  it  was  held  that  the  merchant 

was  not  estopped  by  his  negligence  from 

setting  up  the  defense  of  fraud. 
L.RJ^.1917F. 


And  to  the  same  effect  is  Providence 
Jewelry  Co.  v.  Fessler  (1909)  145  Iowa, 
74,  123  N.  W.  957,  where  one  was  held 
not  estopped  by  his  negligence  from  set- 
ting up  fraud  in  the  procuring  of  a  con- 
tract to  which  a  dealer's  agent  had  se- 
cured his  signature  upon  the  representa- 
tion that  it  was  a  commission  contract 
only,  when  in  fact  he  had  by  a  trick  sub- 
stituted an  absolute-purchase  contract, 
and  hurried  the  signing  of  it  without 
reading  by  an  expressed  desire  to  make 
haste  to  catch  a  train  out  of  town,  re- 
peating his  assertion  that  it  was  the  con- 
tract agreed  upon,  and  professing  to  read 
the  material  parts  of  it,  using  the  lan- 
guage contained  in  the  form  first  shown. 
See  also  Angier  v.  Brewster  (1882) 
69  Oa.  362  (cited  in  note  in  6  L.R.A. 
(N.S.)  p.  464). 

But  the  statement  of  one,  urging  the 
signing  of  an  instrument  that  he  had  a 
telegram  that  compelled  him  to  leave  .at 
once,  and  that  the  bus  was  waiting  .to 
take  him  to  the  train,  was  held  in  United 
Breeders  Co.  v.  Wright  (1909)  134  Mo. 
App.  717,  115  S.  W.  470,  to  be  insuffi- 
cient to  excuse  the  failure  to  readj  before 
signing,  the  instrument,  which  was  repre- 
sented to  be  an  acceptance  of  position 
as  distributer  and  collector,  but  which 
in  fact  was  an  unconditional  purchase 
order.  The  court  stated  that  a  trick  or 
artifice  sufficient  to  be  set  up  as  an  ex- 
cuse for  failure  to  read  would  be  "where 
a  party  cannot  read,  or  whose  sight  is 
defective,  finds  himself  in  a  position 
where  he  must  rely  on  the  other  party 
correctly  to  read  or  state  the  contents  of 
the  instrument,  and  is  deceived  by  a  false 
reading  or  statement;  or  where  he  reads 
the  contract  and  finds  it  to  express  .the 
agreement,  but  the  other  party,  by  flim- 
fiam  or  deft  manipulation  of  some  kind, 
obtains  his  signature  to  another  and  dif- 
ferent contract." 

Eif eot  of  fraudulent  misreadini^. 

(See  also  infra,  under  '^Effect  of  dis- 
ability.") 

The  actual  misreading  of  a  paper  pur- 
porting to  contain  a  contract,  thereby 
inducing  the  signing  of  it,  is  a  fraud 
which  the  signer  may  set  up  in  defense 
even  though  he  could  have  read  the  paper 
himself.  Tait  v.  Locke  (1908)  130  Mo. 
App.  273,  109  S.  W.  105;  Birdsall  v. 
Coon  (1911)  157  Mo.  App.  439,  139  S. 
W.  243.  Such  a  betrayal  of  confidence, 
the  court  stated  in  the  Tait  Case,  is 
revolting  and  so  infrequent  that  it  is  not 
likely  to  be  anticipated.  It  perhaps  may 
be  distinguished  from  a  mere  misrepre- 
sentation of  the  contents  of  a  paper,  be- 
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cause  a  statement  of  the  contents  is  apt 
to  be  condensed  so  as  to  misinterpret  the 
meaning^  of  the  original  or  be  misunder- 
stood by  the  hearer. 

So,  also,  in  Birdsall  v.  Coon  (Mo.) 
supra,  it  was  held,  following  Tait  v. 
Locke  (Mo.)  supra,  as  authority,  that 
one  who  signs  a  contract  without  reading 
the  same  is  entitled  to  relief  therefrom 
where  the  other  party  has  wilfully  and 
fraudulently  misread  it  to  him. 

So,  also,  in  Western  Mfg.  Co.  v.  Cotton 
(1907)  126  Ky.  749, 12  L.R.A.(N.S.)  427, 
104  S.  W.  758,  a  contract  of  absolute 
sale  of  jewelry,  containing  an  agreement 
on  the  part  of  the  purchaser  to  execute 
negotiable  notes  in  payment  on  receipt 
of  the  consignment,  which  was  signed  by 
the  purchaser  after  the  dealer's  agent 
had  read  what  purported  to  be  an  agree- 
ment to  take  goods  and  pay  for  those 
sold  only,  was  held  to  be  unenforceable 
although  the  purchaser  failed  to  read  the 
contract  before  it  was  signed.  And  the 
words  "read  this"  and  "I  have  read  this 
contract  and  had  delivered  to  me  by  your 
salesman  a  copy  of  same,  and  this  is  all 
the  contract  between  us,"  conspicuously 
printed  upon  the  face  of  the  contract, 
did  not  prevent  setting  it  aside  for  fraud 
in  securing  its  execution,  where  the  party 
sought  to  be  charged  did  not  read  the 
contract,  but  relied  on  a  false  reading 
by  the  agent,  who  did  not  call  attention 
to  such  words. 

See  also  Stamps  v.  Bracy  (1836)  1 
How.  (IdisB.)  312  (cited  in  note  in  6 
L.R.A.(N.S.)  at  p.  465),  and  New  v. 
Wambach  (1873)  42  Ind.  466,  cited  in 
same  note  at  p.  463. 

Effect  of  disability  —  illiteracy. 

An  illiterate  person  unable  to  read, 
who  signs  a  deed  believing  it  to  be  a 
note,  is  not  bound  by  such  writing,  al- 
though he  does  not  request  the  opposite 
party  or  anyone  else  to  read  the  paper 
to  him  before  he  signs  it,  where  he  is 
induced  to  do  so  by  the  misrepresenta- 
tions of  the  other  party,  whose  good  faith 
he  has  no  reasonable  grounds  to  suspect, 
as  to  the  nature  or  contents  of  such  writ- 
ing. Grimsley  v.  Singletary  (1909)  133 
Ga.  56,  134  Am.  St.  Rep.  i96,  65  S.  E. 
92. 

So,  also,  in  Dunker  v.  Calahan  (1916) 
—  Ind.  App.  — ,  113  N.  E.  15,  it  was 
held  that  a  warranty  deed  signed  by  an 
illiterate  person  under  the  belief  that  the 
instrument  was  a  mortgage  only  is  in- 
valid where  such  signing  was  induced  by 
the  false  representation  of  the  other  par- 
ty as  to  the  nature  of  the  instrument. 

And  illiterate  persons  who  conveved 
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land  by  warranty  deed  to  a  son  are  en- 
titled to  relief  where  they  signed  such 
deed  on  the  representation  of  the  son, 
in  whom  they  had  full  confidence,  that  it 
was  but  a  trust  deed.  Webb  v.  Webb 
(1911)  99  Miss.  234,  54  So.  840. 

The  bona  fide  holder  of  a  note  and 
mortgage  cannot  enforce  the  note  where 
the  maker  is  an  illiterate  colored  woman, 
over  seventy  years  of  age,  who  was  in- 
duced by  false  and  fraudulent  repre- 
sentations to  sign  them,  without  negli- 
gence on  her  part,  under  the  belief  thai 
she  was  signing  her  last  will  and  testa- 
ment and  a  power  of  attorney.  First 
Nat.  Bank  v.  Wade  (1910)  27  Okla.  102, 
35  L.R.A.(N.S.)  775,  111  Pac.  206. 

And  in  an  action  for  injuries  by  a 
servant  unable  to  read  or  write,  where 
the  defense  is  a  written  instrument  of 
full  settlement  and  satisfaction,  executed 
by  the  servant,  it  is  a  good  reply  to  such 
defense  that  the  signature  was  obtained 
by  fraud  and  misrepresentation,  al- 
though the  instrument  was  signed  by  the 
servant  without  reading  it  or  having  it 
read  to  him.  Mardis  v.  Miller  (1917)  241 
Fed.  470.  The  court  stated  that  the  rule 
that  one  will  not  be  heard  to  say  he  was 
ignorant  of  the  contents  of  a  written 
instrument  if  he  signs  it  without  read- 
ing it  or  having  it  read  to  him  has  no 
application  where  an  actual  fraud  has 
been  committed  and  the  signature  ob- 
tained by  misrepresentation. 

And  where  the  signature  of  one  unable 
to  read  is  procured  to  a  contract  of 
guaranty  upon  the  false  representations 
of  the  other  party  that  it  is  but  a  mere 
recommendation,  there  is  no  liability. 
Shores-Mueller  Co.  v.  Knox  (1913)  160 
Iowa,  340,  141  N.  W.  948.  .See  also 
Warder,  B.  &  G.  Co.  v.  Whitish  (1890) 
77  Wis.  430,  46  N.  W.  540  (cited  in  note 
in  6  L.K.A.(N.S.)  p.  464). 

In  Broyles  v.  Absher  (1904)  107  Mo. 
App.  168,  80  S.  W.  703,  it  was  stated 
that  while  the  legal  presumption  obtains 
that  the  party  attaching  his  signature  to 
the  written  embodiment  of  the  contract 
has  read  it,  as  he  is  obligated  to  do,  and 
is  acquainted  with  its  contents,  yet,  be- 
tween the  original  parties  to  the  instru- 
ment, defendant  may  plead  and  establish 
by  proper  proof  that,  through  his  illiter- 
acy, by  the  misreading  of  the  paper  to 
him,  or  other  fraudulent  device,  an 
instrument  other  than  the  one  under- 
stood and  intended  by  him  to  be  executed 
was  fraudulently  substituted,  and  his 
signature  thereto  wrongfully  secured. 

See  also  Wilson  v.  Moriarty  (1891)  88 
CaL  207.  26  Pac.  85  (cited  in  note  in  6 
L.R.A.(N.S.)  p.  464). 
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And  in  Baldwin  v.  Postal  Teleg.  Cable 
Co.  (1907)  78  S.  0.  419,  69  S.  E.  67,  it 
'was  held  that  an  illiterate  person  who 
si^ed  a  written  instrument  is  not  bound 
by  it  where  his  signature  is  induced  in 
reliance  upon  the  other  party's  repre- 
sentation, fraudulently  made,  as  to  its 
contents. 

See  also  Maxfield  v.  Schwartz  (1890) 
45  Minn.  150,  10  L.R.A.  606,  47  N.  W. 
448  (cited  in  note  in  6  L.B.A.(N.S.)  p. 
464). 

So,  a  contract  for  the  purchase  of 
goods  will  be  avoided  where  the  agent  of 
a  jewelry  company,  in  procuring  a  con- 
tract, while  purporting  to  read  the  con- 
tract to  the  purchaser,  takes  advantage 
of  his  illiteracy  in  omittinjg  important 
and  material  terms.  American  Standard 
Jewelry  Co.  v.  Witherington  (1906)  81 
Ark.  134,  98  S.  W.  695. 

—  blindness. 

Where  a  vendee  unable  to  read,  being 
blind,  signs  a  contract  of  sale  upon  the 
false  representation  of  tlfle  vendor  that 
he  has  correctly  read  the  contract  to  him, 
it  is  no  defense  to  an  action  brought  by 
the  vendee  to  recover  damages  alleged 
to  have  been  sustained  by  him  on  account 
of  the  fraudulent  misreading  of  the  con- 
tract, that  the  vendee  failed  to  have 
someone  in  whom  he  could  repose  confi- 
dence read  the  oontraet  to  him.  Miller 
V.  Haney  (1917)  —  Ind.  App.  — ,  116  N. 
E.  21. 

And  a  grantee  who  is  blind,  and  who, 
relying  upon  the  honesty  of  grantor's 
agent,  executes  a  purchase-money  mort- 
gage from  which  such  agent,  in  reading, 
fraudulently  omits  a  clause  that,  upon  an 
attempted  sale,  the  purchase-money 
mortgage  shall  become  due  immediately, 
may  maintain  an  action  to  recover  dam- 
ages caused  by  his  being  put  to  the  ex- 
pense of  raising  money  to  pay  off  such 
purchase-money  mortgage  upon  his  desir- 
ing to  sell  the  property.  Muller  v. 
Rosenblath  (1913)  157  App.  Div.  513, 
142  N.  Y.  Supp.  602.  The  court  added 
that  "even  if  the  plaintiff  could  have 
read  the  mortgage  and  did  not,  and  that 
omission,  with  the  other  circumstances, 
constituted  negligence  in  that  he  should 
not  have  relied  upon  [grantor's  agent], 
.  .  .  nevertheless  his  negligence  would 
not  have  defeated  his  right  to  relief  if 
the  defendants  were  guilty  of  positive, 
wilful  fraud.'' 

—  inaliilitj  to  read  without  glasses. 

One  is  not  precluded  from  setting  up 
fraud  by  his  failure  to  read  a  contract, 
where  his  failure  to  read  it  was  due  to 
his  not  having  his  glasses  with  him,  and 
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the  other  party,  in  reading  the  contract 
to  him,  read  it  as  though  it  contained  a 
certain  verbal  agreement,  and  the  sig- 
nature was  procured  in  reliance  upon 
such  fraudulent  reading.  Robinson  v. 
Roberts  (1908)  20  Okla.  787,  95  Pac. 
246.  See  also  Cole  Bros.  v.  Williams 
(1882)  12  Neb.  440,  11  N.  W.  875  (cited 
in  note  in  6  L.R.A.(N.S.)  p.  464). 

So,  also,  one  who,  unable  to  read  be- 
cause without  his  glasses,  signs  an  ap- 
plication for  insurance  upon  the  false 
representations  of  the  agent  as  to  its 
contents,  is  not  bound  thereby.  CoUey 
V.  National  Live  Stock  Ins.  Co.  (1914) 
185  Mo.  App.  616,  171  S.  W.  663.  The 
court  in  this  case  distinguished  eases 
where  the  party  signing  was  Yiot  laboring 
under  some  infirmity  or  disability. 

So,  the  grantor  of  an  easement,  who 
signed  the  same  without  reading  it,  is 
entitled  to  a  cancelation  where,  being 
unable  to  read,  because  without  her 
glasses,  the  grantee  undertook  to  read  it 
to  her,  but  purposely  misread  it,  and  she 
signed  the  instrument  relying  upon  its 
having  been  read  correctly.  Bixler  v. 
Heilman  (1910)  44  Pa.  Super.  Ct.  603. 

Also  in  Stewart  v.  Roberts  (1908)  33 
Ky.  L.  Rep.  332,  110  S.  W.  340,  where 
one  signed  a  contract  without  reading  it, 
it  was  held  error  to  refuse  evidence  that 
the  party  signing  was  able  to  read  only 
a  little,  and  then  only  with  glasses,  and, 
at  the  time,  was  without  his  glasses,  and 
that  the  contract  was  read  to  him,  but 
that  its  contents  as  stated  were  mate« 
rially  different  from  those  of  the  in-' 
strument  which  he  signed,  and  that  he 
relied  upon  the  contract  being  as  read  to 
him. 

See  also  Chapman  v.  Atlanta  Guano 
Co.  (1893)  91  Ga.  821, 18  S.  E.  41  (cited 
in  note  in  6  L.R.A.(N.S.)  p.  465). 

But  in  Gk>Ue  v.  State  Bank  (1909)  52 
Wash.  437, 100  Pao.  984,  one  who  signed 
a  quitclaim  deed  without  reading  it,  un- 
der the  alleged  belief  that  it  was  a  mere 
guaranty  of  debt,  was  held  to  be  pre- 
cluded from  procuring  a  cancelation  of 
the  instrument,  where  it  appears  that  at 
the  time  of  the  signing  he  was  able  to 
read  and  write,  and  that  his  only  excuse 
for  not  reading  it  was  that  he  did  not 
have  his  glasses  with  him,  and  he  gave 
no  excuse  for  not  having  had  it  read  to 
him. 

—  inability  to  read  Englisli. 

In  Stern  v.  Money  weight  Scale  Co. 
(1914)  42  App.  D.  C.*162,  distinguishing 
Toledo  Computing  Scale  Co.  v.  Garrison 
(1906)  28  App.  D.  0.  243,  one  who  was 
unable  to  read  or  write  English  was  held 
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not  bound  by  a  contract  to  purchase  a 
set  of  scales,  as  he  was  induced  to  sign 
same  on  the  false  representation  of 
seller's  agent  that  it  was  merely  an  au- 
thorization to  send  the  scales  on  approv- 
al. 

Also  in  Stimpson  Computing  Scales 
Co.  V.  Allen  (1913)  47  N.  S.  90,  it  is  held 
that  one  who  could  not  read  the  English 
language  should  be  permitted  to  show 
that  his  signature  to  a  contract  was  ob- 
tained by  fraudulently  concealing  from 
him  the  fact  that  it  contained  a  provision 
that  the  full  face  amount  of  the  contract 
should  become  due  and  payable  if  there 
should  be  a  failure  to  pay  any  of  the  in- 
stalment when  the  same  became  due. 

And  in  Sh'ores-Mueller  Co.  v.  Lonning 
(1913)  159  Iowa,  95,  140  N.  W.  197,  it 
was  held  to  be  a  question  for  the  jury  to 
determine  whether  or  not  one  who  could 
not  read  or  write  the  English  language 
was  negligent  in  signing,  without  asking 
to  have  it  read,  or  taking  some  other 
precautions  to  ascertain  its  contents,  a 
writing  which  was  represented  to  be 
simply  a  statement  as  to  the  reputation 
or  character  of  a  certain  person,  but 
which  was  in  reality  a  contract  of  guar- 
anty. 


See  also  Adolph  v.  Minneapolis  &  P. 
R.  Co.  (1894)  58  Minn.  178,  69  N.  W.  959, 
and  Rosenberg  v.  Doe  (1889)  148  Mass. 
560,  20  N.  E.  176  (cited  in  note  in  6 
L.R.A.(N.S-.)  pp.  464,  465). 

—  snffering  and  pain. 

One  who,  while  unable  to  read  because 
of  suffering  from  pain  and  being  under 
the  influence  of  opiates,  signed  a  release 
of  claim  for  damages,  is  not  bound  by 
such  writing,  where  he  was  induced  to 
sign  by  one  who  knew  of  his  condition 
and  who  falsely  represented  that  the 
writing  was  a  partial  settlement  only, 
and  the  writing  was  signed  in  the  belief 
that  the  contents  were  as  thus  represent- 
ed. Dannelly  v.  Cuthbert  Oil  Co.  (1908) 
131  Ga.  694,  63  S.  E.  257. 

So,  also  an  aged  woman  who  was  suf- 
fering mentally  and  physically  from  in- 
juries received  while  alighting  from  a 
street  car  will  be  relieved  from  a  release 
of  claim  which  she  signed  upon  the 
fraudulent  representation  that  it  was 
merely  a  receipt  for  a  small  amount  of 
money  handed  to  her.  Porter  v.  United 
R.  Co.  (1912)  166  Mo.  App.  619,  148  S. 
W.  162.  J.  H.  B. 


COIiORADO  SrPR£M£  COURT. 
(In  Banc.) 

W.  L.  RYAN,  Plff.  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  COLORADO. 

(60  Colo.  425,  153  Pac.  756.) 

Criminal  law  —  insane  delusion  as  de- 
fense. 

1.  The  guilt  of  one  who  relies  on  insane 
delusion  as  a  defense  cannot  be  made  to  de- 
pend upon  whether  or  not  the  deluBion  was 
Buch  that,  if  things  were  as  he  imagined 
them  to  be,  he  would  be  justified  in  the  act 
springing  from  the  delusion. 

For  other  cases,  see  Criminal  Law,  I.  h,  in 
Dig.  1-52  N.  8. 

Evidence  —  relations  between  murderer 
and  victim. 

2.  Upon  trial  of  one  for  murdering  an 
attorney  employed  by  him  evidence  is  ad- 
missible as  to  the  relation  between  accused 
and  deceased,  if  based  on  personal  knowl- 
edge. 

For  other  cases,  see  Evidence,  XL  t,  in  Dig. 
1-52  N.  8. 

Note.  —  As  to  criminal  responsibility  for 
act  committed  under  influence  of  insane  de- 
lusion as  to  facts,  as  affected  by  the  question 
whether  such  facts  would,  if  actually  exist- 
ing, excuse  the  act,  see  annotation  following 
this  case,  post,  650. 
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Appeal  -~  misconduct  of  counsel  —  rais- 
ing question. 

3.  Misconduct  of  prosecutor  in  his  address 
to  the  jury  cannot  be  brought  before  the 
appellate  court  by  affidavit. 
For  other  cascSy  see  Appeal  and  Error,  IV.  o, 

1,  in  Dig.  1-52  N.  8. 

(Gabbert,  Ch.  J.,  and  White  and  Qarrigues, 

J  J.,  dissent.) 

(November  1,  1915.) 

I  TERROR  to  the  District  Court  for  Larimer 
J  County  to  review  a  judgment  convict- 
ing defendant  of  murder.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  L.  R.  Rhodes  for  plaintiff  in  error. 
Messrs.  Fred  Farrar,  Attorney  General, 
and    Norton   Montgomery,    Assistant    At- 
torney General,  for  the  People. 

Bailey,  J.,  delivered  the  opinion  of  the 
court  ; 

The  defendant,  William  L.  Ryan,  was  con- 
victed in  the  district  court  of  Larimer  coun- 
ty, of  murder  in  the  first  degree,  with  penal- 
ty fixed  at  death.  Tlie  victim.  Newton 
Crose,  was  an  attorney,  with  offices  in  the 
Avery  Building  in  Fort  Collins,  where  the 
tragedy  occurred  on  the  14th  day  of  August, 
i914,  and  as  such  had  for  several  years 
acted  for  the  mother  of  the  defendant  and 
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also  for  the  defendant  himself.  The  defense 
was  insanity. 

That  part  of  instruction  No.  16,  to  the 
giving  of  which  objection  was  made  and  ex- 
oeption  reserved,  reads  as  follows:  "An  in- 
aane  delusion  which  will  alone  suffice  to 
establish  the  defense  of  insanity  must  be 
of  such  a  character  that,  if  things  were  as 
the  person  possessed  of  such  delusion  imag- 
ined them  to  be,  it  would  justify  the  act 
springing  from  such  delusion."  No  objec- 
tions are  urged  to  the  other  instructions. 
They  therefore  need  be  neither  considered 
nor  discu&sed,  and  we  express  no  opinion 
upon  their  sufficiency  and  correctness. 

The  rule  embodied  in  the  matter  com- 
plained of  was  formulated  in  England  in 
1843,  upon  questions  propounded  to  the 
judges  by  the  House  of  Lords,  in-  conse- 
quence of  the  acquittal  of  one  McNaghten 
of  murder  on  the  ground  of  insanity,  and 
has  since  been  approved  in  some  jurisdic- 
tions in  this  country,  and  disapproved  in 
others. 

Delusion  is  defined  as  "a  false  conception 
and  persistent  belief,  unconquerable  by  rea- 
son, of  what  has  no  existence  in  fact."  Web- 
ster's New  Int.  Diet.  "Delusion,"  3.  All 
delusions  which  show  or  tend  to  show  in- 
sanity are  insane  delusions.  Insanity  is  a 
disease  of  the  mind,  and  delusion  a  symp- 
tom of  the  disease.  It  would  be  as  incor* 
reet  in  law  to  say  that  all  delusions  are  in- 
sanity as  tiiat  all  insanity  is  delusion. 

The  mind  may  be  so  impaired  by  disease 
as  to  lose  all  appreciation  of  duty  to  so- 
ciety in  one  or  many  particulars,  or,  real- 
izing the  duty,  be  incapable  of  performing 
it.  Where  the  evidence  of  delusions  shows 
that  a  person  is  so  insane  at  the  time  of  the 
commission  of  the  act  as  to  be  incapable  of 
entertaining  criminal  intent,  it  is,  in  point 
of  law,  insanity  as  to  all  acts  resulting  from 
such  delusion,  and  in  such  circumstances 
the  act  is  no  more  a  crime  than  a  like  act 
would  be  in  a  person  totally  mad.  In  the 
trial  of  the  present  case  the  theory  of  the 
defense  was  that  the  deceased  was  killed 
by  the  defendant,  acting  under  delusions 
showing  an  insane  condition  of  the  mind, 
compelling  the  act;  and  all  the  testimony 
introduced  for  the  purpose  of  making  out 
his  defense  was  directed  to  the  support  of 
that  contention. 

The  substance  of  the  testimony  adduced  to 
show  that  the  defendant  was,  at  the  time  of 
the  act,  laboring  under  insane  delusion,  was 
that  he  believed  the  deceased,  while  acting 
as  his  attorney,  had  betrayed  him  in  a  suit 
in  which  his  wife  procured  a  divorce  and 
the  custodv  of  their  two  children;  also  in 
another  suit  brought  by  one  Dr.  Norton 
against  him;  and  that  the  deceased  had 
ruined  him  financially  by  forcing  him  to 
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transfer  his  interest  in  a  farm  at  a  sacrifice, 
to  pay  debts,  had  induced  the  mother  of  de- 
fendant to  withhold  further  assistance  from 
him  when  in  financial  straits,  and  had  de- 
nounced him  to  the  world  as  a  leper  and 
drunkard. 

The  instruction  oould  scarcely  have  failed 
to  mislead  the  jury,  as  its  practical  effect 
was  to  nullify  the  testimony  adduced  as  to 
delusions,  since  such  testimony  did  not  re- 
late to  the  kind  of  delusions  which,  if  based 
on  true  or  actual  facts,  as  stated  in  the  in- 
struction, would  have  justified  the  killing, 
and  therefore  the  giving  of  it,  under  the 
facts  of  this  case,  because  of  the  character 
of  the  testimony  introduced,  being  only  the 
delusions,  was  clearly  prejudicial.  We  do 
not  say  that  the  giving  of  this  instruction 
would  necessarily  be  pxejudicial  error  ia 
all  cases  whera  insanity  is  the  defense,  but 
do  say  that  in  such  cases  it  has  no  applica- 
tion, states  a  wrong  principle  of  law,  and 
should  not  be  given. 

By  this  instruction  the  jury  were  told 
that,  in  order  to  acquit  thie  defendant  on 
the  ground  of'insaae  delusion,  they  must 
ooBsider  and  determine  whether  the  sap- 
posed  state  of  facts  with  respect  to  which 
the  delusion  existed  would,  if  real,  have 
justified  the  commission  of  the  act.  This 
put  j;he  Inquiry  upon  a  basis  of  the  crimi- 
nality of  a  like  act  in  a  sane  person,  rather 
than  upon  the  question  of  the  sanity  or  in- 
sanity of  the  accused.  The  defense  of  in* 
sanity  raises  the  question  of  mental  ac- 
countability, and  is  purely  a  trial  of  the 
condition  of  the  mind,  whether  it  is  so  dis- 
eased as  to  render  the  accused  incapable  of 
crime;  and  has  to  do  with  the  nature  or 
character  of  the  particular  deiusions  which 
are  relied  upon  to  establish  insanity  only 
as  they  may,  under  some  circumstances,  in 
their  very  nature,  throw  light  upon  the 
mental  condition.  To  apply  the  same  test 
for  the  determination  of  the  question  of 
insanity  as  is  applied  to  determine  what  is 
criminal  in  a  sane  person  is  obviously 
wrong.  The  effect  of  the  instruction  is  to 
declare  a  person  who  may  be  insane  because 
of  delusions  accountable  to  the  law  for  all 
acts  which  would  be  criminal  if  he  were 
sane.  This  manifestly  cannot  be  a  correct 
rule.  A  simple  illustration  discloses  its 
vice.  Suppose  a  man  labors  under  a  de- 
lusion that  a  countryman  is  involved  in  a 
traitorous  scheme  in  the  capacity  of  a 
foreign  spy,  such  delusion  so  completely 
possessing  his  mind  that  it  becomes  a  fore- 
most and  constant  thought  and  actually 
renders  him  insane,  and  under  it  he  kills 
that  other  in  the  belief  that  it  was  an  act 
of  civil  duty.  This  instruction,  if  given  in 
such  a  case,  would  preclude  an  acquittal 
on  the  ground  of  insanity,  no  matter  how 
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firmly  satisfied  of  the  existence  of  that  fact 
the  jury  might  be,  simply  because  the  sup- 
posed facts  of  the  delusion  would  not,  if 
founded  upon  fact,  justify  the  commission 
of  the  act.  Thus  punishment  might  be  im- 
posed upon  the  most  unfortunate  sufferer 
from  mental  disease,  should  his  act  chance 
to  be  the  same  or  similar  to  acts  that  would 
be  criminal  in  a  sane  person.  The  question 
involved  is  one  of  first  impression  in  this 
jurisdiction,  and  notwithstanding  the  ap- 
proval of  the  rule  elsewhere,  we  deem  it 
unsound. 

In  criminal  trials,  where  proof  of  delu- 
sions has  been  offered  in  defense,  some 
courts,  in  instructing  the  jury,  have  em- 
ployed the  term  "partial  insanity"  as  inter- 
changeable with  insane  delusion,  and  have 
undertaken  to  lay  down  rules  of  law  govern- 
ing accountability  under  such  cii-cumstances 
differing  from  those  applicable  where  the 
proof  is  of  general  insanity.  In  all  such 
cases  the  controlling  question  Is  the  sanity 
or  insanity  of  the  accused  with  respect  to 
the  act,  and  upon  trial  of  this  issue  there 
is,  in  legal  contemplation,  no'middle  ground ; 
the  defendant  is  either  sane  or  insane,  and 
therefore  culpable  or  inculpable,  according 
as  that  question  may  be  determined  by  the 
jury  from  the  evidence. 

In  Parsons  v.  State,  81  Ala.  577,  60,  Am. 
Rep.  103,  2  So.  864,  7  Am.  Crim.  Rep.  266, 
the  court,  discussing  the  propriety  of  an 
instruction  like  that  under  consideration, 
said:  ''The  rule  in  M'Nagh ten's  Case,  10 
Clark  &  F.  200,  8  Eng.  Reprint,  718,  8  Scott, 
N.  R.  596,  1  Car.  &  K.  130,  note,  as  decided 
by  the  English  judges,  and  supposed  to  have 
been  adopted  by  the  court,  is  that  the  le* 
fense  of  insane  delusion  can  be  allowed  to 
prevail  in  a  criminal  case  only  when  the 
imaginary  state  of  facts  would,  if  real,  justi- 
fy or  excuse  the  act;  or,  in  the  language  of 
the  English  judges  themselves,  the  defend- 
ant 'must  be  considered  in  the  same  situa- 
tion as  to  responsibility  as  if  the  facts  with 
respect  to  which  the  delusion  exists  were 
real.'  Boswell  v.  State,  63  Ala.  307,  35  Am. 
Rep.  20.  It  is  apparent  from  what  we  have 
said  that  this  rule  cannot  be  correct  as  ap- 
plied to  all  cases  of  this  nature,  even  limit- 
ing it  as  done  by  the  English  judges  to 
cases  where  one  'labors  under  partial  delu- 
sion, and  is  not  in  other  respects  insane.' 
M'Naghten's  Case,  10  Clark  &  F.  200,  8 
Eng.  Reprint,  718,  8  Scott,  N.  R.  696,  1  Car. 
&  K.  130,  note,  4  State  Tr.  X.  S.  847,  2 
Lawson,  Defences  to  Crime,  150.  It  holds 
a  partially  insane  person  as  responsible  as 
if  he  were  entirely  sane,  and  it  ignores  the 
possibility  of  crime  being  committed  under 
the  duress  of  an  insane  delusion,  operating 
upon  the  human  mind,  the  integrity  of  which 
is  destroyed  or  Impaired  by  disease,  except, 
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perhaps,  in  cases  where  the  imaginary  state 
of  facts,  if  real,  would  excuse  or  justify  the 
act  done  under  their  influence.  Field  Medico 
Legal  Guide,  101-104;  Guy  k.  F.  Forensic 
Medicine,  220.  If  the  rule  declared  by  the 
English  judges  be  correct,  it  necessarily  fol- 
lows that  the  only  possible  instance  of  ex- 
cusable homicide  in  cases  of  delusional  in- 
sanity would  be  where  the  delusion,  if  real, 
would  have  been  such  as  to  create,  in  the 
mind  of  a  reasonable  man,  a  just  apprehen- 
sion of  imminent  peril  to  life  or  limb.  The 
personal  fear,  or  timid  cowardice  of  the 
insane  man,  although  created  by  disease 
acting  through  a  prostrated  nervous  organ*, 
ization,  would  not  excuse  undue  precipita- 
tion of  action  on  his  part.  Nothing  would 
justify  assailing  his  supposed  adversary  ex- 
cept an  overt  act  or  demonstration  on  the 
part  of  the  latter  such  as,  if  the  imaginary 
facts  were  real,  would,  under  like  circum- 
stances, have  justified  a  man  perfectly  sane 
in  shooting  or  killing.  If  he  dare  fail  to 
reason,  on  the  supposed  facts  embodied  in 
the  delusion,  as  perfectly  as  a  sane  man 
could  do  on  a  like  state  of  realities,  he  re- 
ceives no  mercy  at  the  hands  of  the  law.  It 
exacts  of  him  the  last  pound  of  flesh.  It 
would  follow  also,  under  this  rule,  tliat  the 
partially  insane  man,  afflicted  with  delu- 
sions, would  no  more  be  excusable  than  a 
sane  man  would  be,  if,  perchance,  it  was 
by  his  fault  the  diflieulty  was  provoked* 
whether  by  word  or  deed;  or,  if,  in  fine,  he 
may  have  been  so  negligent  as  not  to  have 
declined  combat  when  he  could  do  so  safe- 
ly without  increasing  his  peril  of  life  or 
limb.  If  this  has  been  the  law  heretofore, 
it  is  time  it  should  be  so  no  longer.  It  is 
not  only  opposed  to  the  known  facts  of 
modern  medical  science,  but  it  is  a  hard  and 
unjust  rule  to  be  applied  to  the  unfortunate 
and  providential  victims  of  disease.  It 
seems  to  be  a  little  less  than  inhuman  and 
its  strict  enforcement  would  probably  trans- 
fer a  large  percentage  of  the  inmates  of  our 
insane  hospital  from  that  institution  to  hard 
labor  in  the  mines  or  the  penitentiary.  Its 
fallacy  consists  in  the  assumption  that  no 
other  phase  of  delusion,  proceeding  from  a 
diseased  brain,  can  so  destroy  the  violation 
of  an  insane  person  as  to  render  him  power- 
less to  do  what  he  knows  to  be  right,  or  to 
avoid  doing  what  he  may  know  to  be  wrong. 
This  inquiry,  as  we  have  said,  and  here  re- 
peat, is  a  question  of  fact  for  the  determi- 
nation of  the  jury  in  each  particular  case.  It 
is  not  a  matter  of  law  to  be  decided  by  the 
courts.  We  think  it  sufficient  if  the  insane 
delusion — by  which  we  mean  the  delusion 
proceeding  from  a  diseased  mind — sincerely 
exists  at  the  time  of  committing  the  alleged 
crime,  and  the  defendant,  believing  it  to  be 
real,  is  so  infiuenced  by  it  as  either  to  render 
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him  incapable  of  perceiving  the  true  .nature 
and  quality  of  the  act  done,  by  reason  of 
the  deprivation  of  the  reasoning  faculty, 
or  BO  subverts  his  will  as  to  destroy  his  free 
agency  by  rendering  him  powerless  to  re- 
sist by  reason  of  the  duress  of  disease/' 

And  in  State  v.  Jones,  50  N.  H.  369,  9 
Am.  Rep.  242,  with  reference  to  this  rule, 
it  is  said :  "The  doctrine  thus  promulgated 
as  law  has  found  its  way  into  the  textbooks, 
and  has  doubtless  been  largely  received  as 
the  enunciation  of  a  sound  legal  principle 
since  that  day.  Yet  it  is  probable  that  iio 
ingenious  student  of  the  law  ever  read  it 
for  the  first  time  without  being  shocked  by 
its  exquisite  inhumanity.  It  practically 
holds  a  man,  confessed  to  be  insane,  acoouBt^ 
able  for  the  exercise  of  the  same  reason, 
judgntent,  and  controlling  mental  power 
that  is  required  of  a  man  in  perfect  mental 
health.  It  is,  in  effect^  saying  to  the  jury, 
^The  prisoner  M'as  mad  when  he  committed 
the  act,  but  he  <)id  not  use  sufficient  reason 
in  his  madness.  He  kitted  a  man,  because, 
under  an  insane  delusion,  he  falsely  believed 
the  man  had  done  hini  a  great  wrong,  which 
was  giving  rein  to  a  motive  of  revenge,  and 
the  act  is  murder.  If  he  had  killed  a  man 
only  because,  under  an  insane  delusion,  he 
falsely  believed  the  man  would  kill  him  if 
he  did  not  do  so,  that  weuM  hti^e  been  giv- 
ing  rein  to  an  instinct  of  self-preservation, 
and  would  not  be  crime.'  It  is  true,  in 
words,  the  judges  attempt  to  guard  against 
a  consequence  so  shocking,  as  that  a  man 
may  be  punished  for  an  act  which  is  purely 
the  offspring  and  product  of  insanity,  by 
introducing  the  qualifying  phrase,  'and  is 
not  in  other  respects  insane.'  That  is,  if 
insanity  produces  the  false  belief,  which  is 
the  prime  cause  of  the  act,  but  goes  no 
further,  then  the  accused  is  to  be  judged  ac- 
cording to  the  character  of  motives  which 
are  presumed  to  spring  up  out  of  that  part 
of  the  mind  which  has  not  been  reached  or 
affected  by  the  delusion  or  disease.  This  is 
very  refined.  It  may  be  that  mental  disease 
sometimes  takes  a  shape  to  meet  the  provi- 
sions of  this  ingenious  formula;  or,  if  no 
such  case  has  ever  yet  existed,  it  is  doubt- 
less within  the  scope'  of  omnipotent  power 
hereafter  to  strike  with  disease  some  human 
mind  in  such  peculiar  manner  that  the  con- 
ditions will  be  fulfilled,'  and  when  that  is 
done,  when  it  is  certainly  known  that  such 
a  case  has  arisen,  the  rule  may  be  applied 
without  punishing  a  man  for  disease.  That 
is,  when  we  can  certainly  know  that,  al- 
though the  false  belief  on  which  the  prisoner 
acted  was  the  product  of  mental  disease, 
still,  that  the  mind  was  in  no  other  way  im- 
paired or  affected,  and  that  the  motive  to 
the  act  did  certainly  take  its  rise  in  some 
portion  of  the  mind  that  was  yet  in  per- 
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feet  health,  the  rule  may  be  applied  without 
any  apparent  wrongs  but  it  is  a  rule  which 
can  be  safely  applied  in  practice  that  we 
are  seeking;  and  to  say  that  an  act  which 
grows  wholly  out  of  an  insane  belief  that 
some  great  wrong  has  been  inflicted  is,  at 
the  same  time,  produced  by  a  spirit  of  re- 
venge springing  from  some  portion  or  corner 
of  the  mind  that  has  not  been  reached  by 
the  disease,  is  laying  down  a  pathological 
and  psychological  fact  which  no  hunutn  in- 
telligence can  ever  know  to  be  true,  and 
which,  if  it  were  true,  would  not  be  law, 
but  pure  matter  of  fact.  No  such  distinc- 
tion ever  can  or  ever  will  be  drawn  in  prac- 
tice; and  the  absurdity  as  well  as  inhuman- 
ity of  the  rule  seenss  to  me  sufficiently 
apparent  without  further  comment." 

A  person  who  is  so  diseased  in  mind  at 
the  time  of  the  act  as  to  be  incapable  of 
distinguishing  right  and  wrong  with  respect 
to  it,  or,  being  able  to  so  distinguish,  has 
suffered  siich  an  impairment  of  mind  by 
disease  as  to  destroy  the  will  power  and 
render  him  incapable  ef  choosing  the  right 
and  refraining  from  doing  the  wrong,  is  not 
accountable.  And  this  is .  true  howsoever 
such  insanity  may  be  manifested,  by  insane 
delusions  of  whatever  nature,  by  irresistible 
impulse,  or  otherwise.  Parsons  v.  State,  81 
Ala.  677,  60  Am.  Rep.  193,  2  So.  864,  7  Am. 
Crim.  Rep.  266;  State  v.  Jones,  supra; 
Green  v.  State,  64  Ark.  523,  43  8.  W.  973; 
State  V.  Johnson,  40  Conn.  136;  Flanagan  v. 
State,  103  Ga.  619,  30  S.  E.  650,  11  Am. 
Crim.  Rep.  525;  Dacey  v.  People,  116  111. 
685,  6  N.  E.  165,  6  Am.  Crim.  Rep.  461; 
Lilly  v.  People,  148  111.  467,  36  N.  E.  95; 
Meyer  v.  People,  156  111.  128,  40  N.  W.  490; 
Plake  V.  State,  121  Ind.  433,  16  Am.  St.  Rep. 
408,  23  N.  E.  273 ;  Bradley  v.  State,  31  Ind. 
492;  State  v.  Hockett,  70  Iowa,  442,  30  N. 
W.  742;  Shannahan  v.  Com.  8  Bush.  (Ky.) 
463,  8  Am.  Rep.  465;  Banks  v.  Com.  145 
ky.  800,  141  S.  W,  380;  Com.  v.  Rogers, 
7  Met.  600,  41  Am.  Dec.  458;  State  v. 
Crowe,  39  Mont.  174,  102  Pac.  579,  18  Ann. 
Cas.  643;  Dejarnette  ▼.  Com.  75  Va.  867; 
Bishop,  New  Crim.  Law,  §§  331-394;  1 
Whart.  Crim.  Law,  10th  ed.  §§  43-46;  1 
McClain,  Crim.  Law,  §§  166>158;  12  Cya 
169,  note  50;  16  Am.  &  Eng.  Enc.  Law,  61& 

However,  the  utmost  care  should  be  taken 
not  to  confuse  such  mental  disease  with 
moral  obliquity,  mental  depravity,  or  pas- 
sion arising  from  anger,  hatred,  revenge,  and 
kindred  evil  conditions,  for  where  the  act 
is  induced  by  any  of  these  causes  the  per- 
petrator is  accountable  to  the  law.  Tlie 
question  of  the  mental  condition  of  a  de- 
fendant at  the  time  in  respect  to  the  act 
should  go  to  the  jury  for  its  determination 
as  matter  of  fact,  upon  all  the  evidence  ad- 
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duced,  under  general  instructions  defining 
the  scope  of  the  inquiry. 

Error  is  assigned  to  the  admission,  over 
objection,  of  testimony  of  three  witnesses, 
Claude  Coffin,  E.  D.  Avery,  and  Louise  Avery 
Crose,  wife  of  deceased,  which  tended  to 
show  the  relations  existing  between  the  de- 
ceased and  the  defendant.  Counsel  assert 
that  this  was  an  attempt  to  vindicate  the 
character  and  conduct  of  the  deceased  and 
had  no  proper  place  in  the  trial  as  rebuttal, 
or  at  all.  It  may  be  said  of  some  of  this 
testimony  that  it  was  hearsay  in  character 
and  should  have  been  excluded,  particularly 
that  if  Louise  Avery  Crose,  the  widow,  as 
to  certain  remarks  made  by  her  deceased 
husband  and  the  substance  of  certain  tele- 
phonic messages  between  him  and  other  per- 
sons, concerning  the  conduct  of  defendant, 
the  admission  of  which  was  manifestly  er- 
roneous. So  much  of  it  as  was  given  by 
those  who  testified  from  personal  knowledge 
of  the  relations  between  the  deceased  and 
the  defendant  was  competent,  more  properly 
admissible  in  chief  than  rebuttal,  to  be  con- 
sidered and  weighed  with  all  other  evidence 
adduced  in  the  case. 


Complaint  is  also  made  of  alleged  remarks 
by  the  special  prosecutor  in  his  closing  argu- 
ment to  the  jury;  among  others,  one  that 
the  defense  of  insanity  is  a  disgrace  to 
American  jurisprudence,  which,  it  is  said, 
were  permitted  to  go  to  the  jury  despite  ob- 
jection. The  matter  is  not  contained  in  the 
bill  of  exceptions,  but  is  presented  by  af- 
fidavit of  counsel,  and  is  therefore  not  prop- 
erly here  for  consideration.  Had  such  state- 
ment been  made  to  the  jury,  it  would  have 
been  not  only  highly  improper  and  reprehen- 
sible, but,  if  preserved  with  objections  and 
exceptions,  might  constitute  reversible  error. 
This  suggestion  certainly  ought  to  be  suffi- 
cient to  preclude  the  possibility  of  improper 
conduct  of  thia  character  on  the  part  of  the 
district  attorney  at  another  trial. 

The  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial  according  to  the 
views  herein  expressed.  . 

Gabbert,  Ch.  J.,  and  unilte  and  Gar* 
rignesi  JJ.,  dissent. 

Petition  for  rehearing  denied  January  3, 
1916. 


Annotation — Criminal  responsibility  for  act  conunitted  under  influence  of 
insane  delusion  as  to  facts  as  affected  by  question  whether  such  facts 
would,  if  actuaUy  existing,  excuse  the  act. 


Generally  as  to  what  are  insane  de- 
lusions, see  notes  to  Kimberly's  Appeal, 
37  L.R.A.  261,  and  in  27  L.R.A.(N.S.) 
62  et  seq.;  as  to  weakness  of  mind  as 
affecting  responsibility  for  criminal  act, 
see  note  to  Rogers  v.  State,  10  L.R.A. 
(N.S.)  999;  and  as  to  irresistible  impulse 
as  an  excuse  for  crime,  see  notes  to  State 
V.  Harrison,  18  L.R.A.  224,  and  Smith  v. 
State,  27  L.R.A.  (N.S.)  461. 

There  is  a  decided  conflict  of  author- 
ity upon  the  question,  presented  in  the 
present  annotation,  some  courts  main- 
taining that  insane  delusions  or  partial 
or  illusional  insanity,  or,  as  it  is  some- 
times called,  hallucinations,  monomania, 
or  paranoia,  will  relieve  from  criminal 
responsibility  only  when  the  facts  which 
in  the  delusion  were  believed  to  exist 
would  excuse  if  true;  and  others  laying 
down  the  more  modem  and  humane  rule 
that  the  nature  of  the  facts  is  not  nec- 
essarily controlling.  The  harshness  of 
the  first  rule  is  illustrated  by  the  fact 
that  its  application  would,  in  many 
cases,  establish  rather  than  disprove 
criminal  responsibility,  for  the  reason 
that  insane  delusions  with  respect  to 
alleged  wrongs  are  often  such  that,  if 
the     supposed     facts     were     real,     the 

wrongs  could  not  lawfully  be  avenged 
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in  the  manner  employed.  In  fact,  the 
delusions  which  will  excuse  the  commis- 
sion of  a  crime  on  the  ground  that  the 
offender  could  justify  if  the  facts  be- 
lieved by  him  to  have  been  true  actually 
had  existed  are  comparatively  few,  be* 
ing  practically  limited  to  delusions  re- 
garding the  exercise  of  the  right  of 
defense,  or  the  exercise  of  a  vested 
legal  authority  or  right  to  do  what  was 
done.  On  the  other  hand,  the  argument 
would  seem  to  be  that  a  dominating 
delusion,  if  it  does  not  increase,  at  least 
does  not  diminish,  a  crime,  and  there- 
fore cannot  excuse  unless  the  supposed 
facts,  if  true,  would  excuse;  or  unless^ 
aside  from  the  particular  delusions,  the 
deluded  person  was  excusable  because 
of  other  mental  weakness  or  disease. 

In  treating  the  question  under  anno- 
tation the  investigator  should  keep  in 
mind  the  distinction  between  a  mere  er- 
roneous opinion  and  an  insane  delusion, 
the  product  of  a  diseased  mind  or 
brain;  for  it  is  well  settled  that  a  mere 
erroneous  conclusion  as  to  facts  and 
rights  with  respect  thereto  will  not  ex- 
cuse from  the  criminal  consequences  of 
an  act  based  thereon.  This  distinction 
is  aptly  illustrated  by  Hotema  v.  United 
States  (1902)  186  U.  S.  413,  46  L.  ed. 
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1225,  22  Sup.  Ct.  Rep.  895,  wherein  it 
was  held  that  a  belief  in  witches  and  a 
right  to  kill  them,  which  is  the  product 
of  a  diseased  brain,  renders  one  murder- 
ing^ a  supposed  witch  irresponsible  for 
the  crime,  but  he  is  responsible  if  the 
belief  was  an  erroneous  conclusion  of  a 
sane  mind,  resulting  from  investigations 
and  belief  as  to  what  the  Scriptures 
taught,  and  if  the  act  was  committed 
with  knowledge  that  it  was  in  violation 
of  law  and  punishable. 

The  English  rule  is  as  laid  down  in 
the  leading  case  of  M'Naghten  (1843) 
10  Clark  &  F.  200,  8  En«.  Reprint,  718; 
2  Lawson,  Defences  to  Crime,  150,  in 
answering,  at  the  request  of  the  House 
of  Lords,  the  question:  "If  a  person, 
under  an  insane  delusion  as  to  existing 
facts,  commits  an  offense  in  consequence 
thereof,  is  he  thereby  excused  f" — that 
where  one  labors  under  a  partial  delu- 
sion only,  and  is  not  in  other  respects 
insane,  he  must  be  considered  in  the 
same  situation  as  to  responsibility  as  if 
the  facts  with  respect  to  which  the  delu- 
sion exists  were  real.  And  the  majority 
of  the  court,  speaking  through  Lord 
Chief  Justice  Tindal,  illustrated  the  op- 
eration of  the  rule  by  giving  the  follow- 
ing examples:  "If,  under  the  influence 
of  his  delusion,  he  supposes  another  man 
to  be  in  the  act  of  attempting  to  take 
away  his  life,  and  he  kills  that  man,  as 
he  supposes,  in  self-defense,  he  Vould 
be  exempt  from  punishment.  If  his 
delusion  was  that  the  deceased  had  in- 
flicted a  serious  injury  to  his  character 
and  fortune,  and  he  killed  him  in  revenge 
for  such  supposed  injury,  he  would  be 
liable  to  punishment."  And  again,  in 
Reg.  V.  Pate  (1850)  8  State  Tr.  N.  S. 
(Eng.)  1,  Baron  Alderson,  in  illustrating 
the  rule  that  it  is  no  justification  for 
killing  because  one  fancies  merely  that 
another  has  wronged  him  or  is  exercising 
over  him  some  malign  influence,  said  (as 
quoted  in  Ray,  Med.  Jur.  5th  ed.  §  309) 
that  "if  a  man  had  the  delusion  that  his 
head  was  made  of  glass,  that  would  be  no 
excuse  for  his  killing  a  man;  he  would 
know  very  well  that,  although  his  head 
was  made  of  glass,  that  was  no  reason 
why  he  should  kill  another  man,  and 
that  it  was  a  wrong  act,  and  he  would  be 
properly  subjected  to  punishment  for 
that  act." 

And  a  considerable  number  of  Amer- 
ican cases  have  expressly  adopted  .the 
rule  that,  in  case  of  partial  insanity,  the 
existence  of  an  insane  delusion  does  not 
eonstitute  a  defense  to  crime  except 
when  the  imaginary  facts,  if  real,  would 

justify  or  excuse  the  crime.  Thus,  in 
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the  following  cases  it  has  been  held  that 
an  insane  delusion  will  not  relieve  one 
from  criminal  responsibility  for  his  acts 
where  the  facts  upon  which  it  is  based 
would  not,  if  actually  existing,  excuse 
the  act:  Boiling  v.  State  (1891)  54  Ark. 
588, 16  S.  W.  658  (accused  believed  that 
the  person  killed  was  trying  to  marry  his 
mother,  against  her  inclinations) ;  Peo- 
ple V.  Hubert  (1897)  119  OaL  216,  63 
Am.  St.  Rep.  72,  51  Pac.  329  (delusion 
that  deceased  was  putting  poison  in  de- 
fendant's food) ;  Humphreys  v.  State 
(1872)  45  Oa.  190  (accused  believed 
that  his  wife  was  unfaithful  to  him) ; 
State  V.  Mewherter  (1877)  46  Iowa,  88 
(accused  believed  that  deceased,  as  a 
physician,  had  mistreated  his  wife,  and 
had  formed  a  conspiracy  to  injure  him)  ; 
Thurman  v.  State  (1891)  32  Neb.  224, 
49  N.  W.  338  (holding  that  the  delusion 
must  be  of  such  a  character  that,  if  the 
conditions  and  things  were  such  as  they 
were-  imagined  to  be  by  the  deluded 
party,  they  would  justify  the  act  spring- 
ing therefrom);  State  v.  Lewis  (1889) 
20  Nev.  333,  22  Pac.  241,  8  Am.  Crim. 
Rep.  574  (accused  believed  that  deceased 
had  been  hired  to  kill  him) ;  People  v. 
Taylor  (1893)  138  N.  Y.  398,  34  N.  E. 
275  (mistaken  belief  on  the  part  of  a 
convict  in  prison  that  a  fellow  convict 
had  frustrated  a  plan  for  escape;  the 
court  said  that  "an  insane  delusion  with 
reference  to  the  conduct  and  attitude  of 
another  cannot  excuse  the  criminal  act 
of  taking  his  life,  unless  it  is  of  such  a 
character  that,  if  it  had  been  true^  it 
would  have  rendered  the  homicide  ex- 
cusable or  justifiable'^ ;  Com.  v.  Smith 
(1858)  6  Am.  L.  Reg.  257  (a  homicide 
case  arising  in  Pennsylvania,  holding 
that  an  insane  delusion  or  monomania 
will  not  excuse  a  criminal  act  resulting 
therefrom  unless  the  act  was  connected 
with  the  delusive  sources  of  thought,  and 
unless  the  delusion  was  of  such  a  char- 
acter that,  if  true,  it  would  be  a  good  and 
valid  defense  for  the  taking  of  life) ; 
Com.  V.  Freeth  (1858)  5  Clark  (Pa.)  455 
(holding  that,  in  case  of  a  partial  delu- 
sion, "the  act  charged  against  the  pris- 
oner must  be  the  direct  result  of  this 
delusion,  and  the  delusion  must  have 
been  directly  connected  with  the  act, 
driving  him  to  its  commission,  and  must 
have  been  such  a  delusion  which,  if  it 
had  been  a  reality  instead  of  an  imap^- 
ination,  would  have  justified  him  in  tak- 
ing life");  Sayres  v.  Com.  (1879)  88 
Pa.  291  (following  next  preceding  case). 
And  see  People  v.  Griffith  (1905)  146 
OaL  339,  80  Pac.  68  (wherein  accused 
entertained  the  delusion  that  the  assault- 
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ed  person  [defendant's  wife]  had  at- 
tempted his  death  by  poison,  that  she 
had  been  false  to  her  marital  vows,  and 
that,  in  connection  with  the  poison,  his 
wife,  who  was  of  the  Catholic  faith,  was 
the  chosen  instrument  of  the  church  for 
his  destruction) ;  and  State  v.  Hockett 
(1886)  70  Iowa,  442, 30  N.  W.  742  (where- 
in  the  accused  believed  that  deceased  had 
had  improper  relations  with  his  sister). 
And  in  the  following  cases,  which  involve 
delusions,  except  as  noted,  of  such  a 
nature  as  to  induce  a  person  committing 
a  crime  to  believe  in  the  real  existence 
of  facts  which  were  entirely  imaginary, 
but  which,  if  true,  would  have  been  a 
good  defense,  the  courts  laid  down  the 
rule  that  an  insane  delusion  relieves  a 
person  from  responsibility  when  and 
only  when  the  fact  or  state  of  facts  be- 
lieved in  would,  if  actually  existing,  have 
excused  the  act:  Smith  v.  State  (1891) 
55  Ark.  269,  18  S.  W.  237  (defendant 
labored  under  the  delusion  that  a  con- 
spiracy had  been  formed  to  kill  him,  and 
that  it  was  necessary  to  kill  deceased  to 
save  his  own  life) ;  Fouts  v.  State  (1854) 
4  G.  Greene  (Iowa)  500;  Cunningham  v. 
State  (1879)  56  MiBs.  269,  31  Am. 
Rep.  360  (accused  killed  in  supposed 
self-defense);  Com.  v.  Smith  (1858)  6 
Am.  L.  Reg.  257  (a  homicide  case  arising 
in  Pennsylvania,  holding  that,  to  apply 
the  English  rule  to  the  present  case,  the 
following  would  be  true :  "If  a  belief  had 
fastened  itself  upon  the  mind  of  the  de- 
fendant which  to  him  had  become  a  firm 
and  fixed  reality,  although  in  truth  biit 
a  pure  delusion,  that  Richard  Carter  [the 
deceased]  entertained  the  design  of  tak- 
ing his  life  upon  the  first  favorable  op- 
portunity, that  he  had  persons  employed 
to  watch  his  movements,  to  follow  him  as 
he  passed  along  the  streets  and  whilst 
attending  to  his  business,  seeking  to 
accomplish  his  end  by  stealth  and  strat- 
egy, and  that  Carter  was  himself  super- 
intending these  operations  and  was  here 
directing  the  movements  of  his  em- 
issaries, and  that  it  was  absolutely' 
necessary  that  he  should  destroy  the  life 
of  Carter  in  order  to  save  his  own  lif^, 
he  would  not  be  guilty") ;  Com.  v.  Freeth 
(Pa.)  supra;  Com.  v.  Winnemore  (1867) 
1  Brewst.  (Pa.)  356;  Tavlor  v.  Com. 
(1885^  109  Pa.  262  (rule  laid  down  in 
Com.  V.  Freeth  (Pa.)  supra,  was  restated 
with  approval,  but  the  alleged  delusion 
in  question  was  that  the  deceased,  who 
was  the  keeper  of  the  penitentiary  in 
which  the  accused  was  a  prisoner,  was 
committing  a  supposed  injury  by  putting 
medicine  in  his  food) ;  Com.  v.  Wireback 

(1899)  190  Pa.  138,  70  Am.  St.  Rep.  625, 
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42  Atl.  542  (same  rule  restated;  alleged 
that  defendant  killed  under  the  delusion 
that  he  was  acting  in  defense  of  his 
life);  Com.  v.  Earner  (1901)  199  Pa. 
335,  49  Atl.  60  (same  rule  restated; 
delusion  was  that  deceased  had  had 
improper  relations  with  defendant's 
wife).  And  see  Com.  v.  Rogers  (1844) 
7  Met.  (Maas.)  500,  41  Am.  Dec.  458 
(wherein  it  was  held  that  a  prisoner 
who  killed  the  warden  of  the  prison 
was  entitled  to  an  acquittal  where  he  act- 
ed under  a  false  but  sincere  belief  that 
the  warden  had  designed  to  shut  him  up, 
and  under  that  pretext  destroy  his  life, 
and  did  the  killing  to  prevent  it) ;  Bos- 
well  v.  State  (1879)  63  Ala.  307,  35  Am. 
Rep.  20  (in  which  the  rule  laid  down 
in  M'Naghten's  Case  (1843)  10  Clark 
&  F.  200,  8  Eng.  Reprint,  718,  8  Scott, 
N.  R.  595,  1  Car.  &  K.  130,  note,  4 
State  Tr.  N.  S.  847,  was  discussed  with 
seeming  approval,  but  which  rule,  as 
announced  in  this  case,  was  declared  to 
be  dicta  and  incorrect  in  Parsons  v. 
State  (1886)  81  AU.  577,  60  Am.  Rep. 
193,  2  So.  854,  7  Am.  Crim.  Rep.  266, 
which  is  set  out  infra) ;  and«  People  v. 
Pine  (1848)  2  Barb.  (N.  Y.)  666 
(wherein  the  court  in  a  homicide  case 
stated  the  English  rule  and  said:  "Ap- 
plying this  principle  to  the  present 
case;  if  the  prisoner  really  believed 
that  Mrs.  Russell  [the  deceased]  was 
in  ttie  act  of  committing  a  great  per- 
sonal injury  to  him,  and  supposed  that 
he  shot  her  in  self-defense,  he  would  be 
excusable.  But  it  will  be  no  defense 
that  the  supposed  Russell  or  his  wife 
had  injured  him  to  any  extent,  because 
if  it  were  true,  it  would  be  no  justifica- 
tion of  the  act ;"  but  the  court  also  said 
that  ''a  simple  and  sound  rule  may  be 
thus  expressed:  a  man  is  not  respon- 
sible for  an  act  when,  by  reason  of  in- 
voluntary insanity  or  delusion,  he  is 
at  the  time  incapable  of  jJerceiving  thiit 
the  act  is  either  wrong  or  unlawful.") 
And  the  English  rule  has  been  held  ap- 
plicable although  the  accused  may  have 
appeared  able  to  distinguish  right  from 
wrong.  See  Boswell  v.  State  (Ala.) 
supra. 

But  the  doctrine  of  M'Naghten's  Case 
(Eng.)  supra,  has  been  expressly  re- 
pudiated in  a  number  of  well-reasoned 
American  cases.  A  case  of  this  char- 
acter is  Ryan  v.  People,  ante,  646, 
wherein  it  will  be  remembered  the 
court  pointed  out  that  the  English  test 
puts  the  inquiry  upon  the  basis  of  the 
criminality  of  a  like  act  in  a  sane  per- 
son, rather  than  upon  the  question  of 
the  sanity  or  insanity  of  the  accused; 
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it  in  effect  declares  a  person  who  may 
be  insane  because  of  delusions  account- 
able to  the  law  for  all  acts  which  would 
be   criminal   if   he   were   sane,    and    it 
would    preclude    an    acquittal    on    the 
ground  of  insanity^  no  matter  how  firm- 
ly satisfied  of  the  existence  of  that  fact 
the  jury  might  be,  where  the  supposed 
facts    of    the    delusion    would    not^    if 
true,  justify  the  commission  of  the  act. 
This  decision  was  followed  in  Oldham  v. 
People   (1916)    61  Colo.  413,  158  Pac. 
148,    wherein    the    accused    entertained 
delusions  that  deceased  was  in  a  com- 
bination to  persecute   and  injure   him, 
and  in  which  the  giving  of  an  instruc- 
tion to  the  effect  that  an  insane  delu- 
sion, to  be  a  defense,  must  be  a  mental 
delusion    connected    with    the    offense 
charged,  and  must  be  such  a  delusion  as, 
if  true,   would  excuse  the   crime   com- 
mitted, was  held  to  constitute  reversible 
error.     And  again  in  Parsons  v.  State 
(1886)   81  Ala.  577,  60  Am.  Rep.  193, 
2  So.  864,  7  Am.  Crim.  Rep.  266,  quoted 
in  Ryan  v.  People,  the  court  expressly 
rejected  the  rule  that,  in  cases  of  delu- 
sion, the  accused  must  be  considered  in 
the  same  situation  as  to  responsibility 
as  if  the  facts  with  respect  to  which  the 
delusion  exists  were  real,  and  declared 
the  true  rule  to  be  that,  in  cases  of 
delusional    insanity,    there    is   no   legal 
responsibility  either  where  there  is  no 
capacity   to    distinguish   between   right 
and  wrong,  as  applied  to  the  particular 
act,  or  where,  even  though  there  is  such 
a    capacity,    if,    by    duress    of    mental 
disease,  he  has  so  far  lost  the  power  to 
choose  between  right  and  wrong  as  not 
to  avoid  doing  the  act  in  question,  so 
that  his  free  agency  was  at  the  time 
destroyed,   and   at   the   same   time   the 
alleged   crime   was   so   connected    with 
the  delusions  in  the  relation  of  cause 
and  effect  as  to  have  been  the  product 
of  them  solely.    And  applying  the  rules 
so  announced,  the  court  reversed  a  con- 
viction of  murder  for  a  killing  which 
was   the   result   of   an   insane   delusion 
that    deceased    possessed    supernatural 
powers  to  inflict,  and  had  inflicted,  ac- 
cused with  disease,  and  had  power  to 
take    her    life,    which    conviction    was 
based  upon  the  charge  to  the  jury  that 
insane  delusions  constitute  no  justifica- 
tion   or    excuse    for    crime    unless    the 
perpetrator  was  insanely  deluded   into 
the  belief  of  the  existence  of  a  fact  or 
state  of  facts  which,  if  true,  would  jus- 
tify or  excuse  the  homicide  under  the 
law   applicable   to   sane  persons.     And 
in  State  v.  Keerl  (1904)  29  Mont.  508, 

101  Am.  St.  Rep.  579,  75  Pac.  362,  in 
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following  and  quoting  with  approval 
from  Parsons  v.  State  (Ala.)  supra^  it 
was  expressly  stated'  that  instructions 
following  the  lines  laid  down  in 
M'Naghten's  Case  "ar6  radically  wrong 
and  should  never  be  given."  So,  in 
State  v.  Jones  (1871)  50  N.  H.  369,  9 
Am.  Rep.  242,  quoted  at  length  in  Rtan 
V.  People,  the  court,  in  an  extended 
discussion  of  the  rule  as  laid  down  in 
the  M'Naghten  Case,  pointed  out  '^the 
absurdity  as  well  as  the  inhumanity  of 
it,  and  said  that  the  question  in  each 
case  was  whether  or  not  the  accused 
was  insane  with  respect  to  the  act  in 
question,  and  incapable  of  entertaining 
a  criminal  intent,  and  that  such  ques- 
tion was  one  of  fact  for  the  jury.  In 
this  case  the  defense  was  that  the  de- 
fendant entertained  insane  delusions 
as  to  the  marital  fidelity  of  his  wife, 
whom  he  killed.  And  in  Merritt  v. 
State  (1898)  39  Tex.  Crim.  Rep.  70,  45 
S.  W.  21,  11  Am.  Crim.  Rep.  518,  it  was 
held  that  a  delusion,  to  relieve  from 
criminal  responsibility,  need  not  be  con- 
fined to  the  delusive  belief  of  a  .£|ict 
which,  if  true,  would  afford  a  justifica-*" 
tion,  but  that,  if  the  delusion  was  of 
such  a  character  as  to  impair  the  mind 
of  the  person  possessed  thereof  to  such 
an  extent  that  he  was  not  able  to 
discern  the  right  or  wrong  of  the 
particular  act  he  was  doing,  and  was 
induced  to  commit  such  act  by  the  delu- 
sion, he  would  not  be  a  criminal.  Here 
the  delusion  was  that  the  deceased  was 
the  leader  of  a  mob  which  was  seeking 
defendant's  life. 

And  in  Guiteau's  Case  (1882)  10  Fed. 
161,  affirmed  in  (1882)  1  Mackey  (D. 
0.)  498,  47  Am.  Rep.  247,  after  ex-' 
pressly  referring  to  the  rule  established 
by  the  M'Naghten  Case  (Eng.)  supra, 
to  the  effect  that  a  party  laboring  under 
a  partial  delusion,  and  not  in  other  re- 
spects insane,  must  be  considered  in  the 
same  situation  as  to  criminal  respon- 
sibility as  if  the  facts  in  respect  to 
which  the  delusion  exists  were  real, — 
questioned  same  and  in  effect  repudiat- 
ed it,  the  trial  judge,  in  addressing  the 
jury,  having  stated  that  the  rule  laid 
down  by  the  English  judges  had  not 
been  deemed  entirely  satisfactory,  and 
having  directed  that  the  true  test  of 
criminal  responsibility,  where  the  de- 
fense of  insanity  was  interposed,  is 
whether  the  accused  had  sufficient  use 
of  his  reason  to  understand  the  nature 
of  the  act  at  the  time  of  its  commission, 
•and  that  it  was  wrong  to  commit  it,  or 
was  deprived  of  that  capacity  by  men- 
tal disease;  the  question  of  insane  delu- 
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sion  being  declared  to  be  important 
only  as  it  throws  light  upon  the  ques- 
tion of  knowledge  of  or  capacity  to 
know  the  right  or  wrong.  In  this  case 
the  alleged  delusion  was  that  President 
Garfield's  death  was  a  '^political  ne- 
cessity." 

And  that  a  vice  exists  in  the  rule  that 
insane  delusions  can  be  allowed  to  pre- 
vail in  a  criminal  case  only  when  the 
imaginary  state  of  facts  would,  if  real, 
justify  or  excuse  the  act,  which,  as  has 
been  pointed  out,  is  that  it  puts  the  in- 
quiry upon  the  basis  of  the  criminality 
of  a  like  act  in  a  sane  person,  rather 
than  upon  the  question  of  the  sanity 
or  insanity  of  the  accused,  with  ex- 
clusive reference  to  the  specific  act  with 
which  he  is  charged, — ^is  illustrated  by 
the  decisions  in  a  number  of  cases 
which,  while  not  expressly  referring  to 
the  rule,  lay  down  other  rules  which  are 
incompatible  therewith.  Thus,  the  Su- 
preme Court  of  the  United  States  in 
Hotema  v.  United  States  (1902)  186 
U.  S.  413,  46  L.  ed.  1226,  22  Sup.  Ct. 
Eep.  805,  has  held  that  a  charge  that  a 
defendant's  belief  in  witches  and  in  his 
right  to  kill  them,  if  the  product  of 
ft  diseased  brain,  relieves  from  re- 
sponsibility for  murder,  provided  his 
diseased  condition  was  such  as  to  pre- 
vent an  understanding  that  the  partic- 
ular act  was  wrong  and  in  violation  of 
law,  and  such  as  to  render  him  amen- 
able to  punishment.  In  reaching  this 
conclusion  the  court  adopted  the  test 
of  insanity  rendering  the  defendant  in- 
capable of  forming  a  criminal  intent  at 
the  time  of  the  commission  of  the  act, 
with   exclusive   reference   to   such    act. 


And  the  same  test  was  applied  in  State 
V.  Huting  (1855)  21  Mo.  464,  where 
the  accused  killed  deceased,  who  had  re- 
fused to  marry  him.  And  so  in  State 
V.  Danby  (1864)  Houst.  Crim.  Rep. 
(Del.)  166,  the  court  charged  the  jury 
in  a  homicide  case  where  the  defense 
was  insane  delusion,  in  that  defendant 
believed  deceased  had  been  unduly  in- 
timate with  defendant's  wife,  that  in- 
sane delusions  consisting  in  the  belief 
in  the  existence  of  imaginary  thingps  as 
facts  will  exempt  a  person  from  re- 
sponsibility for  criminal  acts  where 
they  utterly  deprived  the  party  of  his 
reason  in  regard  to  the  acts  charged, 
and  prevented  him  from  distinguishing 
between  right  and  wrong  in  regard  to 
such  particular  acts;  and  the  defend- 
ant was  found  not  guilty,  by  reason  of 
insanity.  Likewise  in  State  v.  Law- 
rence (1870)  57  Me.  574,  where  the  de- 
fense to  a  homicide  charge  was  that 
the  accused  entertained  insane  delu- 
sions as  to  the  deceased  ^'going  back 
upon  him"  and  refusing  to  marry  him, 
it  was  held  that  the  question  was 
whether  the  delusions  were  such  as  to 
cause  the  loss  of  all  ability  to  distin- 
guish between  right  and  wrong  and  all 
sense  of  responsibility  for  the  act  in 
question.  And  again  in  Holland  v. 
State  (1917)  —  Tex.  Crim.  Rep.  — ,  192 
S.  W.  1070,  it  was  held  that  one  ac- 
cused of  homicide  is  entitled  to  a  sub- 
mission to  the  jury  of  the  issue  of 
insanity  where  it  is  alleged  and  there 
is  an  offer  to  prove  that  his  act  was  the 
result  of  an  insane  delusion  to  the  ef- 
fect that  deceased  had  applied  to  him 
an  opprobrious  name.  G.  J.  C. 
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J.  H.  BARR  et  al.,  Trustees,  etc.,  of  Payne 
Jk  Joubcrt  Machine  &  Foundry  Company, 
Plflfs.  in  Certiorari, 

V. 

YOUNGSVILLE  SUGAR  FACTORY,  LIM- 

ITED. 

(—  La.  — ,  75  So.  805.) 

Bankruptcy  —  contracts  —  right  of  trus- 
tee. 

1.  Trustees  in  bankruptcy  may  either  as- 
sume or  renounce  executory  contracts  of  the 

I    Headnotes  by  Land,  J. 

Xote.  —  As  to  rights  of  trustee  with  re- 
spect  to   executory   contracts   of   bankrupt, 
see   annotation    following    this    caae,    post, 
657. 
L.R.A.1917F. 


bankrupt,  as  they  deem  best  for  the  interest 
of  the  estate. 

For  other  cases,  see  Bankruptcy,  III,  in  Dig. 
1-52  N.  8. 

Same  —  duty  to  replace  parts  of  ma- 
chinery. 

2.  The  contract  obligation  of  a  foundry 
company  to  replace  broken  plates  of  presses 
sold  by  it  to  a  sugar  planting  company  can- 
not be  enforced  against  trustees  of  the  bank- 
rupt estate  of  the  foundry  company,  when 
tboy  have  not  assumed  such  obligation,  and 
its  execution  by  them  would  amount  to  a 
preferential  payment  contrary  to  law. 
For  other  cases,  see  Bankruptcy,  III,  in  Dig. 

(May  14,  1917.) 

CERTIORARI  to  the  Court  of  Appeals 
for  the  Parish  of  Lafayette  to  review 
a  judgment  affirming  a  judgment  of  the  Dia- 
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trict  Court  in  favor  of  defendant  in  an  ac^ 
tion  brought  to  recover  the  purchase  price  of 
certain  filter  press  plates  sold  and  delivered 
by  plaintiffs  to  defendant.    Reversed. 

llie  facts  are  stated  in  the  opinion. 

Messrs.  Borah,  Himel,  Bloch,  A  Borah, 
for  plaintiffs  in  certiorari : 

Trustees  in  bankruptcy  or  receivers  are 
not  bound  to  accept  property  or  contracts 
of  the  bankrupt  that  would  burden  rather 
than  benefit  the  estate;  hence  they  do  not 
become  bound  by  said  contracts  merely  as 
a  result  of  being  authoriEed  to  operate  the 
business. 

Collier,  Bankr.  lOth  ed.  10S3;  7  C.  J.  226, 
and  notes;  Bnshane  v.  Beall,  161  U.  S.  515, 
40  L.  ed.  791,  16  Sup.  Ct.  Rep.  637;  Re 
Scruggs,  205  Fed.  673;  Sparhawk  v.  Yerkes, 
142  U.  S.  1,  36  L.  ed.  915,  12  Sup.  Ct.  Rep. 
104;  Re  Wisconsin  Engine  Co.  148  C.  C.  A. 
183,  234  Fed.  281;  Re  Chambers,  98  Fed. 
866;  General  Electric  Co.  v.  Whitney,  20 
C.  C.  A.  C74,  41  U.  S.  App.  165,  74  Fed. 
664;  United  States  Electric  Securities  Co. 
V.  Louisiana  Electric  Light  Co.  71  Fed.  615; 
He  Frazin,  33  L.R.A.{N.S.)  745,  106  C.  C.  A. 
820,  183  Fed.  28;  United  States  Trust  Co. 
V.  Wabash  Western  R.  Co.  150  U.  S.  287, 
37  L.  ed.  1085-,  14  Sup.  Ct,  Rep.  86 ;  34  Oyc. 
268;  Peck  v.  Southwestern  Lumber  &  Ex- 
porting Co.  131  La.  178,  69  So.  113. 

Under  the  Bankruptcy  Act,  only  mutual 
debts  and  those  actually  due  and  owing  at 
the  time  of  bankruptcy  can  be  set  off. 

Dunbar  v.  Dunbar,  190  U,  S.  340,  47  L. 
ed.  1085,  23  Sup.  Ct.  Rep.  767;  Zavelo  v. 
Reeves,  227  U.  S.  625,  57  L.  ed.  676,  33  Sup. 
Ct.  Rep.  365,  Ann.  Cas.  1914D,  6C4. 

Before  a  claim  for  damages  can  be  proved 
or  allowed  in  bankruptcy,  it  must  be  reduced 
to  judgment. 

Dunbar  v.  Dunbar,  supra;  Re  Pindel,  137 
C,  C.  A.  158,  221  Fed.  343;  Re  Erie  Lumber 
Co.  150  Fed.  829. 

r 

If  acquired  after  bankruptcy,  or  if  against 
the  trustee,  debts  cannot  be  compensated  or 
set  off. 

Kennedy  v.  New  Orleans  Sav.  Inst.  36  La. 
Ann.  14. 

Compensation  rests  essentially  in  good 
faith;  and  where  a  sale  is  made  for  cash, 
the  purchaser,  after  getting  possession,  will 
not  be  permitted  to  compensate  the  price 
against  the  bankrupt's  estate. 

Ibid.;  Guilbeau  Bros.  v.  Melancon,  28  La. 
Ann.  629;  Mutual  Nat.  Bank  v.  Keenan,  36 
La.  Ann.  1129. 

Any  obligation  incurred  with  the  trustees 
cannot  be  considered  as  an  obligation  con- 
tracted with  the  bankrupt  estate,  and  can- 
not be  used  as  an  offset  of  obligations  be- 
tween the  same  creditor  and  the  bankrupt. 

Fanners'  Loan  ft  T.\Co.  ▼.  Northern  P. 
L.R.A.1917F. 


I  R.  Co.  58  Fed.  267;  7  0.  J.  p.  144;  5  Tliomp. 
Corp.  §  6371. 

One  who  urges  a  special  defense  to  avoid 
an  obligation  otherwise  admittedly  due  as- 
sumes the  burden  of  proving  that  defense 
with  legal  certainty. 

Patton  V.  Pickles,  60  La.  Ann.  657,  24  So. 
290. 

Messrs.  Bnrke  &  Smith,  for  defendant 
in  certiorari: 

Where  the  trustees  lay  claim  to  property, 
they  are  bound  by  the  terms  of  the  bank- 
rupt's sale  or  conveyance  of  it,  and  all  cove- 
nants, contracts,  or  acts  in  relation  thereto, 
as  construed  by  state  law,  no  matter  how 
onerous,  unprofitable,  or  otherwise  they  may 
be,  save  and  except  always  as  may  be  in 
fraud  of  creditor's  rights  or  in  contraven- 
tion of  the  statutes. 

Remington,  Bankr.  f  1145. 

The  right  of  offset  and  counterclaim  is  as 
valid  against  the  trustee  as  it  would  have 
been  against  the  debtor  had  it  not  gone  into 
bankruptcy,  and  the  trustee  takes  choses 
in  action  and  other  property  subject  thereto. 

Remington,  Bankr.  \  1170. 

If  the  claim  which  the  receivers  raise 
against  the  defendant  is  one  which  flows 
directly  out  of  the  claim  which  the  defend- 
ant had  against  the  bankrupt  for  making 
good  defects  in  machinery  sold,  his  claim 
against  the  bankrupt  passes  on  to  the  re- 
ceiver and  stands  as  a  counterclaim. 

Peek  V.  Southwestern  Lumber  &  Export- 
ing Co.  131  La.  177,  69  So.  113. 

While  it  may  be  true  that  trustees  have 
the  right  to  accept  or  reject  contracts,  this 
does  not  apply  to  contracts  which  are  being 
executed. 

Remington,  Bankr.  ff  451,  1145,  1147. 

Land,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs,  trustees  in  bankruptcy  of 
Payne  k  Joubert  Machine  &  Foundry  Com- 
pany, sued  the  defendant  to  recover  the  sum 
of  $1,054.86,  representing  the  purchase  price 
of  certain  filter  press  plates  sold  and  de- 
livered to  the  defendant,  who  in  its  answer 
admitted  that  it  ordered  and  received  the 
plates  from  the  plaintiff  trustees,  but 
averred  tliat  the  same  were  furnished  to 
take  the  place  of  certain  broken  plates,  pur- 
chased by  the  defendant  from  said  foundry 
oompany  before  it  went  into  bankruptcy,  in 
compliance  with  the  agreement  between  the 
parties. 

Defendant  further  averred  that  the  tem- 
porary receivers  of  the  bankrupt  estate  wera 
authorized  and  empowered  to  continue  and 
carry  on  the  business  as  conducted  by  the 
bankrupt  firm  herein  until  the  further  or- 
ders of  the  court,  if  in  their  judgment  it  was 
in  the  interest  of  the  estate  to  do  so,  and. 
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in  the  conduct  of  said  businees,  to  make 
such  contracts  and  incur  such  expenses  sm 
in  their  discretion  may  be  necessary. 

The  original  petition  of  the  plaintiffs  al- 
leges that  the  temporary  receivers  were  or- 
dered to  continue  the  business  as  a  going 
concern,  and  that  plaintiffs  as  trustees  were 
also  ordered  by  the  court  to  continue  to  op- 
erate the  business  as  a  going  concern,  and, 
in  the  usual  course  of  business,  manufac- 
tured, sold,  and  delivered  the  said  plates  to 
the  defendant. 

-  The  petition  for  the  appointment  of  tlie 
temporary  receivers  represented  to  the  court 
that  the  bankrupt  had  on  hand  a  large  num- 
ber of  contracts  aggregating  about  $200,000, 
and  that  it  was  advisable  that  said  contracts 
be  carried  to  completion,  not  only  for  the 
large  profit  to  be  earned,  but  to  utilize  the 
large  stock  of  material  on  hand.  Defendant 
avers  that,  prior  to  the  bankruptcy  proceed- 
ings, the  foundry  company  agreed,  as  part  of 
the  contract  for  the  purchase  of  an  entire 
filtering  press,  to  replace  all  defective  plates 
with  sound  plates,  without  cost  to  the  de- 
fendant, and  that,  after  the  foundry  com- 
pany had  gone  into  bankruptcy,  the  some 
trouble  occurring,  the  defendant  made  requi- 
sition for  the  necessary  plates,  which  were 
furnished. 

The  court  of  appeal  held  that  said  agree- 
ment was  proven,  and  that  the  evidence 
made  it  "reasonably  certain''  that  the  obli- 
gation to  replace  the  defective  plates  was 
"in  effect  assumed  by  the  trustees."  The 
opinion  of  the  court  of  appeal  concludes  as 
follows:  "The  obligation  so  contracted  was 
certainly  not  destroyed  by  the  appointment 
of  the  receivers,  and  remained  a  valid  obli- 
gation of  the  bankrupt  estate,  as  interpreted 
under  the  state  laws.  Peck  v.  Southwestern 
Lumber  &  Exporting  Co.  131  La.  177,  59  So. 
113.  In  this  case  the  trustees  merely  car- 
ried out  the  obligation  of  the  original  con- 
tract which  they  assumed  to  discharge  under 
the  conditions  primarily  imposed  on  the 
bankrupt.  The  agreement  between  the  par- 
ties shows  very  clearly  that  the  defendant 
company  was  not  to  be  charged  for  the  new 
plates,  the  price  of  which  is  demanded  in 
these  proceedings,  and  the  demand  of  the 
trustees  was  therefore  properly  rejected." 

Tlie  first  assignment  of  error  made  by  the 
plaintiffs  is  to  the  effect  that  the  averments 
of  the  answer  were  insufficient  to  warrant 
the  introduction  of  evidence  that  the  trus- 
tees had  in  fact  assumed  the  alleged  con- 
tract. We  think  that  the  averments  of  the 
answer,  and  especially  the  one  that  the 
plates  were  furnished  "in  accordance  with 
the  contract,"  sufficiently  specific  to  war- 
rant the  introduction  of  the  evidence. 

Another  error  of  law  assigned  is  the  al- 
leged ruling  of  the  court  of  appeal  to  the 
L.R.A.1917F. 


effect  that  the  authorization  given  the  re- 
ceivers and  trustees  to  conduct  the  business 
as  a  going  concern,  "if  in  their  judgment  it 
is  to  the  interest  of  the  estate  to  do  so/' 
bound  them  to  assume  all  the  contracts,  de- 
faults, and  obligations  of  the  bankrupt.  The 
court  of  appeal  found  from  the  evidence 
that  the  contract  in  question  "was  in  effect 
assumed  by  the  trustees,"  and,  as  we  read 
the  opinion,  did  not  hold  that  the  permit 
per  se  to  continue  the  business  bound  the 
trustees  to  assume  all  the  contracts  and  ob- 
ligations of  the  bankrupt.  The  decision  of 
the  case  therefore  hinges  on  the  question  of 
fact  whether  the  trustees  assumed  the  obli- 
gation of  the  bankrupt  to  replace  all  broken 
press  plates  previously  furnished  to  the 
defendant.  There  is  no  evidence  that  the 
trustees  ever  agreed  to  do  so;  but,  on  the 
contrary,  the  invoice  and  correspondence 
show  that  they  sold  for  cash  and  insisted  on 
payment  of  the  price  of  plates  manufactured 
by  them.  The  trustees  found  at  their  New 
Orleans  plant  two  valves  which  had  been 
returned  by  the  defendant  before  the  bank- 
ruptcy, and  they  took  these  valves  and  gave 
the  defendant  credit  on  his  account  with  the 
estate. 

In  March,  1910,  the  defendant  purchased 
from  the  foundry  company  two  Johnson  filter 
presses,  and  a  large  quantity  of  other  sugar 
house  machinery,  for  the  price  of  $12,083, 
payable  part  cash  and  balance  on  terms  of 
credit;  the  last  note  maturing  on  Decem- 
ber 15,  1910.  Subsequently  there  was  a 
parol  agreement  between  the  parties  that  the 
foundry  company  would  replace  all  broken 
plates  free  of  cost  to  the  defendant.  Before 
the  defendant  became  a  bankrupt  in  June, 
1013,  a  considerable  number  of  broken  plates 
were  replaced  by  the  foundry  company. 

In  the  latter  part  of  the  year  1913,  the  de- 
fendant ordered  seventy- six  filter  press 
plates  from  the  trustees'  factory,  which  were 
furnished  and  delivered,  with  a  bill  for 
$1,054.96,  payable  in  cash  or  within  thirty 
days.  It  was  not  until  November  26,  3914, 
that  the  defendant  notified  the  plaintiffs  by 
letter  that  it  would  not  pay  the  account,  as 
it  considered  the  trustees  bound  to  carry  out 
the  contracts  of  the  bankrupt.  Tliere  is  not 
a  word  in  the  letter  indicating  that  the  trus- 
tees had  agreed  to  furnish  said  plates  free 
of  charge.  The  receivers  were  authorized  to 
make  such  contracts  and  incur  such  expenses 
as  in  their  discretion  might  be  necessary. 
The  purpose  of  the  authorization  was  to 
complete  contracts  "on  hand"  promising  a 
large  profit,  and  to  utilize  the  large  stock 
of  materials  "on  hand."  It  is  obvious  that 
the  furnishing  of  plates  worth  $1,054.96  to 
the  defendant,  free  of  cost,  was  never  con* 
templated  by  tiie  court,  receivers,  or  trustees, 
and  would  have  been  clearly  contrary  to  the 
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laws  goTemiag  the  administration  of  bank- 
rupt estates.  The  defendant  was  at  best  an 
ordinary  creditor  holding  a  claim  in  the 
nature  of  warranty  against  the  bankrupt 
estate,  and  as  such  had  no  legal  right  to  be 
paid  by  preference. 

The  petition  of  the  receivers  for  authori- 
zation to  carry  on  the  business  of  the  bank- 
rupt shows  that  they  intended  (to  use  their 
words)  "to  complete  the  contracts  on  hand 
and  such  as  may  be  secured,  pending  their 
administration."  The  order  of  court  grant- 
ing the  authorization  left  the  continuing  and 
carrying  on  of  the  business  and  the  making 
of  contracts  to  the  discretion  of  the  re- 
ceivers. Defendant's'  contention  that  this 
order  of  court  bound  the  receivers  to  as- 
sume and  discharge  the  obligations  of  the 
bankrupt  created  before  the  adjudication  in 
bankruptcy  is  without  legal  merit. 

The  rule  is  that  "the  trustee  may  either 
assume  or  renounce  executory  contracts  of 
the  baqjkrupt  as  he  deems  best  for  the  in- 


terest of  the  estate."  7  C.  J.  p.  226;  Collier, 
Bankr.  10th  ed.  p.  1033. 

Defendant's  claim  grew  out  of  a  contract 
made  and  executed  in  1910,  and  was  a  de- 
mand in  warranty.  The  satisfaction  of  tliat 
demand  by  the  trustees  would  have  "been 
merely  the  payment  of  an  obligation  of  the 
bankrupt  out  of  the  assets  of  the  estate  to 
the  prejudice  of  creditors. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  Court  of  Ap- 
peal and  the  judgment  of  the  District  Court 
herein  rendered  be  and  are  annulled,  avoid- 
ed, and  reversed;  and  it  is  now  ordered  and 
decreed  that  the  plaintiffs  J.  H.  Barr  et  al., 
trustees,  do  have  and  recover  of  the  defend- 
ant, the  Youngsville  Sugar  Company,  Lim- 
ited, the  full  sum  of  $1,054.96,  with  5  per 
cent  per  annum  interest  thereon  from  Janu- 
ary 1,  1914,  until  paid,  and  for  all  costs  of 
suit  in  the  three  courts. 

Petition  for  rehearing  denied  June  11, 
1017. 


Annotatioii — Ri|^tt  of  trustee  ¥ritli  reaped  to  executory  contractt  of 

bankrupt. 


It  is  the  purpose  of  the  present  anno- 
tation to  treat  the  question  of  the  gen- 
eral rights  of  a  trustee  in  bankruptcy 
with  respect  to  the  executory  contracts 
of  the  bankrupt.  Many  specific  phases 
of  the  general  question  of  the  effect  of 
bankruptcy  on  contracts  have  already 
been  covered  in  previous  notes,  among 
the  more  analogous  of  which  are  the 
following:  Vesting  of  title  to  leasehold 
in  lessee's  trustee  in  bankruptcy  as  de- 
pendent upon  acceptance  by  trustee — 
Re  Frazin,  33  L,R.A.(N.S.)  745;  Lia- 
bility for  rent  of  premises  occupied  by 
receiver  or  assignee  for  creditors — ^Link 
Belt  Mach.  Co.  v.  Hughes,  59  L.B.A. 
673;  Effect  of  re-entry  by  landlord  aft- 
er bankruptcy  of  tenant  upon  latter's 
liability  for  subsequent  rent — Louis  K. 
Liggett  Co.  V.  Wilson,  L.R.A.1917A, 
205;  Provability  in  bankruptcy  of  claim 
under  a  covenant  indemnifying  against 
loss  of  rent  in  event  of  default — ^Re 
Roth,  31  L.R.A.(N.S.)  270;  Damages 
for  anticipatory  breach  of  contract  as 
provable  claim — Central  Trust  Co.  v. 
Chicago  Auditorium  Asso.  L.R.A.1917B, 
580;  Promise  by  bankrupt  to  pay  a 
fixed  sum  conditional  upon  exercise  of 
an  option  by  promisee,  the  time  for 
which  had  not  expired  at  the  time  of 
bankruptcy,  as  basis  of  provable  claim 
—Re  Neff,  28  L.R.A.(N.S.)  349;  Effect 
of  bankruptcy  of  contractor  on  right  of 
laborer  or  materialman  to  enforce 
L.R.A.lfil7F.  42 


mechanics'  lien  against  the  property 
improved — Pike  Bros.  Lumber  Co.  V. 
Mitchell,  26  L.R.A.(N.S.)  409;  Effect 
of  bankruptcy  of  principal  contractor 
upon  lien  rights  of  subcontractors  and 
materialmen — Eberle  v.  Drennan,  51 
L.R.A.(N.S.)  68,  supplemented  in 
L.R.A.1916F,  113;  Voidability  of  trans- 
fers under  executory  contracts  antedat- 
ing the  four  months  period — Godwin  v. 
Murchison  Nat.  Bank,  17  L.R.A.(N.S.) 
935;  and  Sexton  v.  Kessler  &  Co.  40 
L.R.A.(N.S.)  639;  Delivery  of  property 
on  eve  of  bankruptcy  to  one  holding 
executory  contract  therefor  made  with- 
in the  four  months  period,  as  a 
preference — Mills  v.  Virginia-Carolina 
Lumber  Co.  21  L.R.A.(N.S.)  901. 

Taking  up  the  general  question  of 
the  rights  of  a  trustee  in  executory  con- 
tracts of  the  bankrupt,  the  rule  is  that 
a  trustee  in  bankruptcy , is  not  bound  to 
carry  cut  an  executory  contract  of  the 
bankrupt  which  in  his  judgment  is  of 
an  onerous  and  unprofitable  character 
and  would  burden  instead  of  benefit  the 
estate,  and  that  he  can  elect  whether  he 
will  reject  any  such  contract.^  And 
this  even   though  the  trustees  are   au- 

IRe  Sterne  &  Levi  (1911)  26  Am.  Bankr. 
Rep.  (Fed.)  535:  Watson  v.  Merrill  (l»0o) 
60  L.R.A.  719,  69  C.  C.  A.  185,  136  Fed.  359, 
H  Am.  Bankr,  Rep.  453}  Re  Imperial  Brew- 
ing Co.  (1906)  143  Fed.  579,  16  Am.  Bnnkr. 
Rep.  110,  quoting  Watson  v.  Merrill  (Fed.) 
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thorized  to  conduct  the  bankrupt's  busi- 
ness as  a  going  concern  "if  in  their 
judgment  it  is  to  the  interest  of  the  es- 
tate to  do  so/'  as  such  authorization 
does  not  bind  them  to  assume  all  the 
conti*acts  and  obligations  of  the  bank- 
rupt." In  England,  by  express  provi- 
sion of  §  55  of  the  Bankruptcy  Act  of 
1883  (46  &  47  Vict.  chap.  52),  as  amend- 
ed by  §  13  of  the  Act  of  1890  (53  &  54 
Viet.  chap.  71),  a  trustee  may  disclaim 
by  written  statement  "unprofitable  con- 
tracts" which  have  been  entered  into  by 
the  bankrupt.® 

And,  conversely,  where  the  contract 
appears  to  be  to  the  advantage  of  the 
estate,  the  trustee  may  elect  to  assume 


the  same  and  thereby  secure  any  benefit 
which  might  accrue  therefrom,*  espe- 
cially by  and  with  the  consent  of  the 
court  appointing  him,**  unless  the  con- 
tract was  invalid,®  or  depended  upon 
the  future  personal  services  or  conduct 
of  the  bankrupt,  which  the  trustee  could 
not  control.'' 

And  the  rule  is  that  the  election  must 
be  made  by  the  trustee  within  a  rea- 
sonable time  after  he  assumes  office,® 
although  under  the  English  Act  of  1883, 
§  55,  as  amended  by  Act  of  1890,  §  13, 
the  trustee  by  express  provision  has 
twelve  months  in  which  to  disclaim  by 
written  statement  unprofitable  con- 
tracts,® which  period  of  twelve  months 


supra;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hurley 
(1907)  82  C.  C.  A.  453,  153  Fed.  503,  18  Am. 
Bankr.  Rep.  396,  affirmed  in  (1909)  213  XT. 
S.  126,  53  L.  ed.  729,  29  Sup.  Ct.  Rep.  466; 
Re  Grainger  (1908)  87  C.  C.  A.  225,  160 
Fed.  69,  20  Am.  Bankr.  Rep.  166;  Re  Big 
Cahaba  Coal  Co.  (1911)  190  Fed.  900,  26 
Am.  Bankr.  Rep.  910;  Re  Wisconsin  En- 
pine  Co.  (1916)  148  C.  C.  A.  183,  234  Fed. 
281;  White  v.  Griffing  (1877)  44  Conn.  437; 
Barr  v.  YouNGSVirxE  Sugar  Factory,  ante, 
654;  Streeter  v.  Sumner  (1855)  31  N.  H. 
642;  Gibson  v.  Carruthers  (1841)  8  Mees.  & 
W.  321,  151  Eng.  Reprint,  1061,  11  L.  J. 
lixch.  ik.  S.  13S.  But  in  connection  with 
the  foregoing  cases,  see  Re  Stewart  (1912) 
193  Fed.  791,  27  Am.  Bankr.  Rep.  529, 
wherein  it  was  said  that  the  trustee  in 
bankruptcy  "is  bound  to  carry  out  the  valid 
contracts  of  the  bankrupt  made  in  good 
faith  and  not  in  fraud  of  creditors." 

«  Barr  v.  Youngsvillb  Sugar  Factory. 

8  See  Re  Bastable  [1901]  2  K.  B.  (Eng.) 
618,  70  L.  J.  K.  B.  N.  S.  784,  84  L.  T.  N.  S. 
826,  49  Week.  Rep.  561,  17  Times  L.  R.  560, 
8  Manson,  239,  wherein  the  pertinent  pro- 
visions of  the  statute  are  set  out  in  full, 
holding  that^  while  the  provisions  were  in^ 
tended  to  enable  the  trustee  to  get  rid  of 
sn  onerous  or  burdensome  contract,  they 
did  not  enable  him  to  disclaim  a  contract 
merely  because  the  bankrupt's  estate,  ac- 
cording to  the  trustee's  statement,  would 
be  "better  off"  if  the  contract  were  not  car- 
ried out;  and  Re  Cohen  [1905]  2  K.  B. 
(Eng.)  704,  74  L.  J.  K.  B.  N.  S.  864,  54 
Week.  Rep.  83,  21  Times  L.  R.  725,  12  Man- 
son,  358.  And  s^e  also  Re  Page  (1884)  L. 
R.  14  Q.  B.  Div.  (Eng)  401,  33  Week.  Rep. 
825,  1  Morrell,  287;  and  Re  Maughan  (1885) 
L.  R.  14  Q.  B.  Div.  (Eng.)  956,  54  L.  J.  Q. 
B.  N.  S.  128,  33  Week.  Rep.  308,  2  Morrell, 
25. 

4Hurlev  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(1909)  213  U.  S.  126,  53  L.  ed.  729,  29  Sup. 
Ct.  Rep.  466,  afTirming  (1907)  82  C.  C.  A. 
453,  153  Fed.  503,  18  Am.  Bankr.  Rep.  396; 
Re  Swift  (1901)  50  C.  C.  A.  264,  112  Fed. 
315,  7  Am.  Bankr.  Rep.  374;  Watson  v. 
Merrill  (1905)  69  L.R.A.  719,  69  C.  C.  A.  185, 
136  Fed.  359,  14  Am.  Bankr.  Rep.  453;  Re 
Imperial  Brewing  Co.  (1906)  143  Fed.  679, 
L.R.A.1917F. 


16  Am.  Bankr.  Rep.  110;  Re  Neff  (1907)  28 
L.RJ^.(N.S.)  349,  84  C.  C.  A.  661,  167  Fed. 
57;  Corbett  v.  Riddle  (1913)  126  C.  C.  A. 
535,  209  Fed.  811,  31  Am.  Bankr.  Rep.  330; 
Rea  v.  Richards  (1876)  66  Ala.  396;  Duf- 
field  V.  Dosh  (1904)  124  Iowa,  286,  99  N. 
W.  1074;  WMlkins  v.  Tourtellott  (1882)  28 
Kan.  825  (contract  affecting  bankrupt's 
property  made  after  the  adjudication  in 
bankruptcy) ;  Babr  v.  Youngs ville  Sugar 
Factory;  Ford  v.  State  Bd.  of  F.du.  (1911) 
166  Mich,  658,  132  N.  W.  467,  27  Am. 
Bankr.  Rep.  236;  Gibson  v.  Carruthers 
(1841)  8  Mees.  &  W.  321,  151  Eng.  Reprint, 
1061,  11  L.  J.  Exch.  N.  S.  138;  V^Tiitmore  v. 
Gilmore  (1844)  12  Mees.  &  W.  808, 152  Eng. 
Reprint,  1426,  13  L.  J.  Exch.  N.  S.  201,  8 
Jur.  673;  Valpy  v.  Oakeley  (1851)  16  Q. 
B.  941,  117  Eng.  Reprint,  1142,  20  L.  J.  Q. 
B.  K.  S.  380,  16  Jur.  38,  21  Eng.  Rul.  Cas. 
39;  Butler  v.  Carver  (1818)  2  Starkie 
(Eng.)   4.33. 

6  Re  Niagara  Radiator  Co.  (1908)  164 
Fed.  102,  21  Am.  Bankr.  Rep.  55;  Davis  v. 
New  York  (1902)  75  App.  Div.  618,  78  N.  Y. 
Supp.  336. 

6  See  Thomas  v.  Birmingham  R.  Light  & 
P.  Co.   (1912)   196  Fed.  340. 

7  Streeter  v.  Sumner  (1855)  31  N.  H. 
542;  Gibson  v.  Carruthers  (1841)  8  Mees.  &, 
W.  321,  161  Eng.  Reprint,  1061,  11  L.  J. 
Exch.  N.  S.  138,  per  Parke,  B. 

«Re  Sterne  &  Levi  (1911)  26  Am.  Bankr. 
Rep.  (Fed.)  636;  Re  Swift  (1901)  50  C.  C. 

A.  264,  112  Fed.  316,  7  Am.  Bankr.  Rep. 
374;  Brown  v.  Rushton  (1916)  223  Mass. 
80,  111  N.  E.  884,  holdinir  that  a  delav  from 
March  until  November,  or  even  from  July 
until  November,  was  unreasonable. 

8  See  Re  Bastable  [1901]  2  K.  B.  (Eng.) 
518,  70  L.  J.  K.  B.  N.  S.  784,  84  L.  T.  N.  S. 
825,  49  Week.  Rep.  661,  17  Times  L.  R.  560, 
8  Manson,  239,  where  the  provisions  of  the 
act  are  set  out:  Re  Cohen  [1905]  2  K.  B. 
(Eng.)  704.  74  L.  J.  K.  B.  N.  S.  864.  54 
Week.  Rep.  83,  21  Times  L.  R.  726,  12  Man- 
son,  358;  Re  Maughan   (1885)   L.  R.  14  Q. 

B.  Div.  (Eng.)  956,  64  L.  J.  Q.  B.  N.  S.  128, 
33  Week.  Rep.  308,  2  Morrell,  26. 

And  see  Re  Price  (1884)  L.  R.  13  Q.  B. 
Div.  (Eng.)  466,  1  Morrell,  153.  33  We^k. 
Rep.  139,  wherein  it  was  held  that,  although 
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for  disclaimer  runs  from  the  date  of  the 
certificate  of  appointment  of  the  trus- 
tee, and  not  from  the  date  of  the 
adjudication  in  bankruptcy.*®  But  be- 
fore election  the  trustees  are  in  duty 
bound  to  make  inquiry  and  ascertain 
the  true  nature,  character,  and  condi- 
tions of  the  contract.**  However,  in 
order  to  assume  an  executory  contract 
of  the  bankrupt,  it  is  not  necessary  to 
^ive  notice  of  an  election  to  adopt  with- 
in a  reasonable  time,  as  it  is  sufficient 
merely  to  fulfil  the  bankrupt's  part  of 
the  engagement  when  the  proper  time 
arrives.*" 

If  a  trustee  does  elect  to  assume  an 
executory  contract  of  his  bankrupt,  he 
is  entitled  to  all  the  rights  thereunder 
that  the  bankrupt  would  have   been,*' 


and  also  is  required  to  take  it  cum  onere 
as  the  bankrupt  enjoyed  it,  subject  to 
all  its  provisions  and  conditions.**  In 
fact,  a  trustee  cannot  claim  the  benefi- 
cial provisions  of  a  contract  and  reject 
the  onerous  ones,  and  if  he  fails  to  per- 
form its  obligations  his  rights  are  the 
same  as  those  of  the  bankrupt.**  Of 
course,  the  trustee  is  not  liable  on  an 
executory  contract  unless  it  is  assumed 
by  him.*®  However,  the  injured  party 
is  entitled  to  such  legal  remedies  for 
the  breach  as  the  case  affords.*''  And 
where  the  trustee  has  rejected  a  con- 
tract as  burdensome,  he  may  reclaim 
property  which  has  already  been  fur- 
nished under  the  eontract,  but  the  title 
to  which  under  the  terms  of  the  con- 
tract has  not  yet  passed.*' 


§  55  of  the  Act  of  1883  gave  the  trustee 
three  months  (period  extended  by  amend- 
ment of  1890  to  twelve  months)  in  which 
to  elect j  the  court,  after  the  expii-ation 
thereof  and  upon  the  furnishing  of  good  rea- 
sons for  the  indulgence,  could  extend  the 
time,  provided  the  rights  of  other  parties 
would  not  'be  prejudiced  thereby.  Re  Baker 
(1891)  8  Morrell  (£ng.)  116,  as  set  out  in  2 
Laws  of  England  (Halsbury)  192,  is  to  the 
eame  effect. 

10  Re  Cohen  [19051  2  KT  B.  (Eng.)  704, 
74  L.  J.  K.  B.  N.  S.  864,  54  Week.  Rep.  83, 
21  Times  L.  R.  725, 12  Manson,  358. 

11  Atchison,  T.  &  S.  F.  R'  Co.  v.  Hurley 
<1907)  82  C.  C.  A.  453,  153  Fed.  510,  18 
Am.  Bankr.  396,  affirmed  in  (1909)  213  U. 
S.  126,  53  U  ed.  729,  29  Sup.  Ct.  Rep.  466. 
And  see  White  v.  Grifiing  (1877)  44  Conn. 
437. 

IS  Gibson  v.  Carruthers  (Eng.)  supra. 

18  Ford  V.  State  Bd.  of  Edu.  (1911)  166 
Mich.  658,  132  X.  W.  467,  27  Am.  Baukr. 
Rep.  23C;  Davis  v.  New  York  (1902)  75 
App.  Div.  518,  78  N.  Y.  Supp.  336;  Valpv  v. 
Oakolev  (1851)  16  Q.  B.  941,  117  Eng.  Re- 
print, 1142,  20  L.  J.  Q.  B.  N.  S.  380,  16  Jur. 
38.   21   Eng.   Rul.   Cas.  39. 

14  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hurley 
(Fed.)  supra,  holding  that  where  trustees 
in  bankruptcy  assumed  an  executory  con- 
tract of  the  bankrupt,  they  took  it  subject 
to  all  the  equities  between  the  original 
parties,  so  that  they  were  bound  by  any 
valid  modifications  of  the  original  contract 
made  before  adjudication,  whether  known 
or  unknown  to  them>;  Mankins  v.  Forward 
Movement  Syndicate  (1916)  28  Cal.  App, 
285,  152  Pac.  313,  holding  that  no  prin- 
L.R.A.1917F. 


ciple  of  law  or  equity  clothes  a  trustee 
with  any  greater  right  than  the  bankrupt 
himself  had.  And  see  Valpy  v.  Oakeley 
(Eng.)    supra. 

1ft  In  Re  Nicholas  (1903)  122  Fed.  299, 
10  Am.  Bankr.  Rep.  291,  where  the  contract 
contained  a  provision  for  termination  by  a 
specified  mode,  '^ut  it  was  not  terminated 
in  this  way,"  but  by  bankruptcy  and  the 
neglect  and  failure  of  both  the  bankrupt 
and  the  trustee  to  perform  the  obligations, 
it  was  held  that  the  trustee  was  not  entitled 
to  the  benefits  of  any  provisions  therein 
operating  in  the  bankrupt's  favor  without 
assuming  the  obligations  imposed  by  the 
same,  the  court  saying  that  "the  trustee  in 
bankruptey,  on  his  appointment,  took  title 
to  all  the  property  on  hand,  subject  to  any 
rights  of  the  appellant;  but  he  took  that 
title  charged  with  all  the  liens,  encum- 
brances, and  obligations  existing  airainst  it, 
as  they  would  have  existed  had  the  prop- 
erty reuiained  in  the  hands  of  the  bank- 
rupt, and  he  took  no  other  or  greater  inter- 
est in  the  property,  and  no  other  or  greater 
rights  under  the  contract,  than  the  bank- 
rupt himself  had." 

16  Re  Sterne  &  Levi  (1911)  26  Am. 
Bankr.  Rep.  (Fed.)  535;  Babr  v.  Younqs- 
VILLE  SuQAB  FACTORY,  ante,  654. 

nSee  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Hurley  (1907)  82  C.  C.  A.  453,  153  Fed. 
503,  18  Am.  Bankr.  Rep.  396,  affirmed  in 
(1909)  213  U.  S.  126,  53  L.  ed.  729,  29  Sup. 
Ct.  Rep.  466.     - 

18  Re  Big  Cahaba  Coal  Cow  (1911)  190 
Fed.  900,  26  Am.  Bankr.  Rep.  910. 

G«  J.  C. 
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(Division  No.  2.) 

W.  ZOLLIE  JONES,  Reapt., 

V. 

CLIFFORD  PATTERSON,  Appt. 

(—.  Mo.  — ,  195  S.  W.  1004.) 

Charity  ^  for  missionary  purposes  — 
validity. 

1.  A  trust  for  missionary  purposes  to  be 
applied  in  the  name  of  the  Saviour  for  the 
salvation  of  souls  cannot  be  enforced  because 
of  indeiiniteness. 

For  other  cases,  see  Charities,  JT.  d,  in  Dig, 
1-62  N.  S. 

Descent     and     distribution   —   invalid 
trust. 

2.  If  a  devise  in  trust  is  invalid  because 
of  indefiniteness  the  property  descends  to 
the  heirs  at  law. 

For  other  cases,  see  Wills,  IIL  /,  in  Dig, 

(May  29,  1917.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Platte  County  in 
plaintifTs  favor  in  an  action  brought  to 
quiet  title  to  certain  land.     Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Minor  Moore,  Norton  B.  An- 
derson, and  George  W.  Day,  for  appel- 
lant : 

Charitable  trusts  are  recognized,  enforced, 
and  protected  by  the  courts  of  chancery  of 
this  state  as  a  part  of  the  general  jurisdic- 
tion, not  based  upon — ^nor  does  it  need  the 
support  of — the  statute  43d  Elizabeth;  nor 
is  it  dependent  upon  any  prerogative  power, 
but  it  is  inherent  in  a  court  of  chancerv. 

Chambers  v.  St.  Louis,  29  Mo.  543;  Acad- 
emy of  Visitation  v.  Clemens,  60  Mo.  167; 
Howe  V.  Wilson,  91  Mo.  45,  60  Am.  Rep. 
226,  3  S.  W.  390;  Powell  v.  Hatch,  100  Mo. 
592,  14  S.  W.  49;  Women's  Christian  Asso. 
V.  Kansas  City,  147  Mo.  103,  48  S.  W.  960; 
Goode  V.  McPherson,  61  Mo.  126;  Schmidt 
V.  Hess,  60  Mo.  691;  Missouri  Historical 
Soc.  V.  Academy  of  Science,  94  Mo.  469,  8 
S.  W.  346;  Barkley  v.  Donnelly,  112  Mo. 
5G1,  19  S.  W.  305;  Lackland  v.  Walker,  151 
Mo,  242,  52  S.  W.  414. 

W^here  the  general  objects  of  the  bequest 
are  pointed  out,  or  if  the  testator  has  fixed 
the  means  of  doing  so  by  the  appointment 
of  trustees  with  the  power  in  them,  then 
the  gift  must  be  treated  as  sufficiently  def- 


inite for  judicial  cognizance,   and  will  be 
carried  into  effect. 

Howe  V.  Wilson,  91  Mo.  52,  60  Am.  Rep. 
226,  3  S.  W.  390. 

A  charity  is  a  gift  for  a  public  use,  as  a 
gift  in  aid  of  the  poor,  of  learning,  of  reli- 
gion, or  of  a  humane  .object. 

Kain  v.  Gibboney,  101  U.  S.  362,  25  L.  ed. 
813. 

In  general,  a  gift  of  property  to  be  law- 
fully applied  for  an  indefinite  number  of 
persons,  by  bringing  them  under  the  influ- 
ence of  religion,  is  prima  facie  charitable 
in  the  legal  sense. 

Turner  v.  Ogden,  1  Cox,  Ch.  Cas.  316,  20 
Eng.  Reprint,  1183. 

No  object  is  more  clearly  charitable  in 
the  sense  of  the  law  than  the  advancement 
of  religion  and  education. 

6  Cyc.  913;  Fairbanks  v.  Lamson,  99  Mass. 
533. 

The  provisions  of  the  will  in  the  case  at 
bar  being  sufficiently  clear  according  to  the 
accepted  meaning  of  the  words  used,  such 
a  charitable  use  as  is  therein  created  has 
alwavs  received  favorable  consideration 
from  our  courts. 

Chambers  v.  St.  Louis,  29  Mo.  543;  Acad- 
emy of  Visitation  v.  Clemens,  50  Mo.  167; 
Schmidt  v.  Hess^  60  Mo.  591 ;  Howe  v.  Wil- 
son, 91  Mo.  45,  60  Am.  Rep.  226,  3  S.  W. 
390;  Missouri  Historical  Soc.  v.  Academy 
of  Science,  94  Mo.  459,  8  S.  W.  346;  Powell 
V.  Hatch,  100  Mo.  592,  14  S.  W.  49 ;  Barkley 
V.  Donnelly,  112  Mo.  561,  19  S.  W.  305; 
Sappington  Case,  123  Mo.  32,  27  S.  W.  366; 
Lackland  v.  Walker,  151  Mo.  210,  52  S.  W. 
414;  Hadley  v.  Forsee,  203  Mo.  426,  14 
L.R.A.(N.S.')  49,  101  S.  W.  59;  Strother 
V.  Barrow,  246  Mo.  250,  151  S.  W.  960. 

Messrs.  Francis  M.  Wilson  and  Roy  D. 
Williams,  for  respondent: 

The  language,  "for  missionary  purposes 
in  whatever  field  he  [defendant]  thinks  best, 
so  it  is  done  in  the  name  of  my  dear  Saviour, 
and  for  the  salvation  of  souls,''  is  too  in- 
definite in  its  purposes  and  objects  to  be  en- 
forceable as  a  legal  and  valid  trust. 

Dulany  v.  Middleton,  72  Md.  67,  19  Atl. 
146;  Reeves  v.  Reeves,  5  Lea,  650;  Carpenter 
V.  Miller,  3  W.  Va.  174,  100  Am.  Dec.  744; 
Bridges  v.  Pleasants,  39  N.  C.  (4  Ired.  Eq.) 
26,  44  Am.  Dec.  94;  White  v.  Fisk,  22  Conn. 
31 ;  Owens  v.  Missionary  Soc.  14  N.  Y.  380, 
67  Am.  Dec.  160;  Fifield  v.  Van  Wyck,  94 
Va.  557.  64  Am.  St.  Rep.  756,  27  S.  E.  446; 
Schmucker  v.  Reel,  61   Mo.   696:    Jones  v. 


Note.  —  The  enforcement  of  a  general  be- 
quest for  charity  or  religion  is  treated  in 
the  notes  to  Hadley  v.  Forsee,  14  L.R.A. 
(N.S.)  49,  and  Buchanan  v.  Kennard,  37 
L.R.A.  (N.S.)  903;  and  see  later  cases  in 
this  series,  Re  MacDowell,  L.R.A. 1916E, 
1246;  American  Colonization  Soc.  v.  Souls- 
L.R.A.1917F. 


by,  L.R.A.1917C,  937;  Bills  v.  Pease,  L.R.A. 
1917D,  1060;  and  Gibson  v.  Frye  Institute, 
L.R.A.1917D,  1062.  The  certainty  of  pur- 
pose required  in  such  a  bequest  is  treated 
specifically  at  pages  84  et  seq.  of  the 
earlier  note  and  pages  1001  et  seq.  of  the 
later  note. 
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Jones,  223  Mo.  450,  25  L.R.A.(K.S.)  424, 
123  S.  W.  29;  2  Perry,  Trusts,  §  719;  Howe 
V.  Wilson,  01  Mo.  50,  60  Am.  Rop.  226,  3 
S.  W.  390;  Hadley  v.  Forsee,  203  Mo.  418,  14 
L.R.A.(N.S,)  49,  101  S.  W.  59;  Methodist 
Episcopal  Church,  South  v.  May,  201  Mo. 
360,  99  S.  W.  1093;  Moran  v.  Moran,  104 
Iowa,  216,  39  L.R.A.  204,  65  Am.  St.  Rep. 
443,  73  N.  W.  620;  Lepage  v.  McNamara,  5 
Iowa,  124;  Grimes  v.  Harmon,  35  Ind.  198,  9 
Am.  Rep.  691;  Coleman  v.  OXeary,  114  Ky. 
388,  70  S.  W.  1068;  Spalding  y.  St.  Joseph's 
Industrial  School,  107  Ky.  382,  54  S.  W. 
200;  McHugh  v.  McGole,  97  Wis.  166,  40 
L.R.A.  724,  65  Am.  St.  Rep.  106,  72  N.  W. 
631;  Re  Seymour,  67  Misc.  347,  124  N.  Y. 
Supp.  637;  Stoepel  v.  Satterthwaite,  162 
Mich.  457,  127  N.  W.  673;  Re  Robinson,  203 
N.  Y.  380,  37  L.R.A.(N.S.)  3023,  96  N.  E. 
925;  Re  Compton,  72  Misc.  2S9,  131  N.  Y. 
Supp.  183;  Arnett  v.  Fairmont  Trust  Co. 
70  W.  Va.  296,  73  S.  E.  980. 

Walker,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  actioji  to  quiet  title  under  § 
2535,  Rev.  Stat.  1909.  The  property  in  con- 
troversy  consists  of  160  acres  of  land  in 
Platte  county.  A  trial  before  the  circuit 
court  of  that  county  resulted  in  a  judgment 
for  the  plaintiff,  from  which  the  defendant 
has  appealed. 

The  plaintiff  is  the  sole  heir  at  law  of 
Fannie  R.  Lytle,  who  died  testate  in  Los 
Angeles,  California,  in  June,  1911,  seised  in 
fee  of  the  land  in  question.  The  defendant 
is  the  nephew  and  coexecutor  with  the  hus- 
band of  testatrix.  The  terms  of  the  will  of 
Mrs.  Lytle,  so  far  as  concerns  the  matt^ 
at  issue,  are  as  follows:  *'I,  Fannie  R^  Lytle, 
hereby  make  my  last  will  and  teatamentw  I 
give  all  my  property  which  1  now  possess 
<  both  real  and  personal )  in  the  state  of  Cali- 
fornia, Los  Angeles  county,  and  also  the 
rent  of  my  farm,  consisting  of  160  acres 
of  land  in  Platte  county,  Missouri,  to 
my  husband  during  his  lifetime;  he  is 
to  use  the  income  off  of  his  property 
for  his  own  use  and  benefit,  and  at  his  death 
I  want  it  placed  in  the  hands  of  Clifford 
Patterson  (my  nephew)  to  be  used  for  mis- 
sionary purposes  in  whatever  field  he  thinks 
best  to  use  it,  so  it  is  done  in  the  name  of 
my  dear  Saviour  and  for  the  salvation  of 
souls." 

The  defendant  claims  title  to  the  land  un- 
der the  will  in  trust  for  the  purpose  therein 
set  forth.  The  plaintiff,  on  the  contrary, 
contends  on  account  of  the  indefinite  nature 
of  the  language  employed  that  no  valid 
trust  was  created,  and  as  a  consequence  that 
he  is  entitled  to  the  land  by  descent  as  the 
heir  of  his  mother.  The  determination  of 
the  title  to  his  land,  so  far  as  the  parties 
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hereto  are  concerned,  is  of  course  8«d)ject 
to  the  life  estate  of  testatrix's  husband,  con- 
cerning the  validity  of  which  devise  no 
question  is  raised.  The  validity  of  that 
portion  of  the  will  declaratory  of  ihe  desire 
of  the  testatrix  as  to  the  disposition  of  her 
land  in  Missouri  at  the  death  of  her  husband 
is  therefore  the  matter  in  issue. 

On  account  of  the  frequency  of  the  cre- 
ation of  charitable  trusts,  there  is  no  dearth 
of  legal  literature  here  and  elsewhere  on  this 
subject.  The  philanthropic  spirit  manifested 
in  this  disposition  of  property  prompts  the 
courts  to  sustain  same  wherever  the  devise 
or  bequest  is  of  such  a  nature  as  to  con- 
form to  well-established  precedents  liber- 
ally construed.  Hadley  v.  Forsee,  203  Mo. 
loc.  cit.  426,  14  L.R.A.(N.S.)  49,  101  S. 
W.  69.  An  essential  requisite  to  the  valid- 
ity of  such  a  trust  as  is  here  under  consid- 
eration is  that  it  be  clear,  definite,  and 
certain,  by  which  is  meant  that  the  words 
of  creation  announce  a  definite  subject  and 
a  certain  object,  and  that  the  terms  of  the 
trust  be  sufllcientry  declared.  Jones  v. 
Jones,  223  Mo.  loc.  cit.  450,  SS5  L.R.A.(N.S.) 
424,  123  S.  W.  29.  These  measures  of  suf- 
ficiency appearing  in  the  terms  of  tlie  in- 
strument, courts  will  not  conc^n  them- 
selves with  the  wisdom  or  propriety  of  the 
trust,  or  the  character  of  the  beneficiary. 

The  words,  "missionary  purposes"  em- 
ployed by  the  testatrix  in  the  creation  of 
this  trust  constitute  the  subject  of  same, 
the  object,  as  the  context  discloses,  being 
the  propagation  of  religion,  limited  in  this 
instance  to  the  Christian  religion  by  a 
familiar  reference  to  its  founder,  and  the 
generally  aecepted  doctrine  as  to  his  mis- 
sion. But  by  missionary  purposes  nothing 
more  is  meant  than  the  propagation  of  re- 
ligion. Hence  the  subject  and  the  object 
of  the  trust  are  synonymous  and  the  def- 
inition of  one  necessarily  includes  that  of 
the  other.  This  fact>  however,  need  not 
militate  against  the  validity  of  the  trust 
if  the  creator's  purpose  may  from  the  lan< 
guage  employed  be  definitely  determined,  or 
in  other  words,  if  the  trust  has  been  suffi- 
ciently declared.  By  this  sufficiency  of  dec- 
laration is  meant  the  use  of  such  words  as 
will  enable  a  court  of  equity  to  enforce  the 
performance  of  the  duty  imposed  on  the 
trustee.  The  reason  for  this  limitation  was 
clearly  expressed  by  the  English  high  court 
of  chancery  in  the  beginning  of  the  last  cen- 
tury in  the  case  of  Morice  v.  Durham,  9 
Ves.  Jr.  1.  c.  404,  32  Eng.  Reprint,  658, 
where  the  master  of  the  rolls,  speaking  for 
the  court,  said:  ''There  can  be  no  trust 
over  the  exercise  of  which  this  court  will 
not  assume  a  control,  for  an  uncontrollable 
power  of  disposition  would  be  ownership, 
and  not  trust." 
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The  fact  that  the  interest  may  be  gener- 
ally expressed  will  not  necessarily  cause 
the  trust  to  fail  on  account  of  the  uncer- 
tainty of  the  object  (Sappington  v.  Sap- 
pington  School  Fund  Trustees,  123  Mo.  32, 
27  S.  W.  356 ;  First  Baptist  Church  v.  Rob- 
berson,  71  Mo.  326),  if  the  particular  mode 
of  application  may  be  rendered  susceptible 
of  direction  by  a  court  of  equity  (Morice 
V.  Durham,  supra;  Brennan  v.  Winkler,  37 
S.  C.  457,  16  S.  E.  190;  Webster  v.  Morris, 
66 'wis.  366,  67  Am.  Rep.  278,  28  N.  W. 
353).  Notwithstanding  the  permissibility 
of  a  general  declaration,  if  the  charity  does 
not  by  its  own  terms  fix  itself  on  a  well-de- 
fined object  or  is  not  susceptible  of  such 
interpretation  by  the  courts,  but  is  general 
and  indefinite,  it  must  fail.  Hadley  v. 
Forsee,  supra;  Howe  v.  Wilson,  01  Mo.  45, 
60  Am.  Rep.  226,  3  S.  W.  390;  Fairfield  v. 
Lawson,  50  Conn.  501,  47  Am.  Rep.  669; 
Hunt  V.  Fowler,  121  111.  269,  12  N.  E.  331, 
17  N.  E.  491;  Gumble  ▼.  Pfluger,  62  How. 
Pr.  118. 

If  a  trust  was  crea£ed,  therefore,  in  the 
instant  case,  the  language  of  the  testatrix 
will,  under  the  rule  above  announced,  en- 
able it  to  be  so  determined.  Without  re- 
peating her  language,  it  may  be  said  that 
the  purpose  sought  to  be  effected  was  the 
propagation  of  the  Christian  religion,  the 
resultant  effect,  as  declared  by  the  testa- 
trix, being  the  salvation  of  souls.  Certain- 
ly no  more  comprehensive  words  could  have 
been  used.  It  is  true  when  we  speak  of  the 
Christian  religion  we  mean  usually  that 
particular  form  of  belief  to  which  we  have 
given  our  allegiance,  just  as  when  we  say, 
''All  the  people  have  gone  to  the  seashore," 
or,  "Everybody  obeys  the  law,"  we  mean, 
and  are  so  understood,  indifferent  as  we 
may  be  intellectually  to  caste  or  class  dis- 
tinctions, to  include  only  our  associates,  or 
those  with  whom  we  come  in  daily  contact. 
This  limitation,  however,  will  not  be  per- 
mitted in  the  interpretation  of  an  instru- 
ment of  the  solemnity  of  a  will.  When  the 
testatrix  attempted  to  confer  the  power 
on  the  trustee  to  use  the  income  of  her 
property,  we  should  be  enabled  from  the 
terms  employed  to  determine  what  particu- 
lar form  of  the  Christian  religion  was  in- 
tended to  be  propagated  or  advanced.  It 
is  in  no  wise  intimated  whether  one  or  the 
other  of  the  most  general  classifications 
that  have  been  made  is  meant,  to  wit,  the 
Arminian  or  Calvinistic,  or  if  under  the 
more  limited  classification  the  activities  of 
the  trustee  were  to  be  exercised  in  behalf 
of  the  Catholic  or  Protestant  faith  or  one 
of  the  multiform  other  subdivisions  of  the 
followers  of  Christ.  The  scope  of  the  field 
in  which  the  trustee  is  intended  to  exer- 
cise this  charity  is  as  unlimited  as  human 
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thought  when  applied  to  the  determination 
of  what  constitutes  a  belief  in  the  Christian 
religion.  Thus  given  free  reign  in  the  exer* 
cise  of  his  powers,  no  court  could  determine 
whether  or  not  he  was  abusing  his  trust, 
or,  in  other  words,  he  would  be  free  from 
judicial  supervision.  Under  such  circum- 
stances it  cannot  be  reasonably  concluded 
that  the  trust  created  is  of  such  a  nature 
as  to  enable  it  to  be  controlled  by  the 
courts;  or,  in  other  words,  the  trustee,  on 
account  of  the  absolute  power  attempted 
to  be  conferred,  may,  from  the  words  used, 
not  inappropriately  be  classified  as  an  own- 
er of  the  property,  rather  than  one  charged 
with  the  execution  of  a  trust. 

Further  than  this,  the  generality  of 'the 
words  employed  is  such  that  it  cannot  be 
known  what  class  of  persons  is  entitled  to 
the  benefit  sought  to  be  conferred,  or  what 
that  benefit  will  consist  in.  The  entire 
matter  is,  in  fact,  left  to  the  wisdom,  or, 
it  may  be,  the  whim  or  caprice  of  the  trus- 
tee. Strong  and  far-reaching  as  is  the  arm 
of  equity  in  upholding  a  charity,  the  one 
here  sought  to  be  created  is  beyond  its 
grasp. 

We  are  not  left  to  the  terms  of  this  trust 
in  determining  its  validity.  Many  well- 
reasoned  cases  containing  similar  words  to 
those  here  employed  have  upon  judicial 
analysis  been  held  insufficient  to  create 
valid  trusts.  In  Methodist  Episcopal 
Church,  South  v.  May,  201  Mo.  360,  99  S. 
W.  1093,  where  a  testatrix  gave  to  a  person 
named  in  her  will  a  portion  of  her  estate 
"to  use  as  he  may  desire  in  the  Master's 
work,"  it  was  construed  as  an  ineffectual  at- 
tempt to  create  a  trust,  because  the  ob- 
jects of  the  testatrix  were  so  indefinite  that 
a  court  could  not  direct  the  manner  in 
which  her  intention  should  be  carried  out. 
In  Schmucker  ▼.  Reel,  61  Mo.  592,  it  was 
held  that  a  trust  to  be  applied  according 
to  the  best  discretion  of  the  trustee  must 
fail  for  uncertainty  of  purpose.  Likewise, 
in  Carpenter  v.  Miller,  3  W.  Va.  174,  100 
Am.  Dec.  744,  it  was  held  that  a  trust  for 
the  propagation  of  the  Gospel  in  foreign 
lands  was  too  indefinite  to  be  upheld.  And 
in  Bridges  v.  Pleasants,  39  N.  C.  (4  Ired. 
Eq.)  26,  44  Am.  Dec.  94,  a  bequest  to  for- 
eign missions  and  the  poor  saints  was  held 
not  to  create  a  trust  because  of  uncertain- 
ty. In  Owens  v.  Missionary  Soc.  14  N.  Y. 
380,  67  Am.  Dec.  160,  a  bequest  to  preach 
the  Gospel  to  the  poor  was  held  ineffectual 
for  its  generality.  In  Reeves  v.  Reeves,  6 
Lea,  653,  a  bequest  to  be  held  by  the  testa- 
tor's wife  as  agent  for  the  Christian  Church 
of  the  United  States,  to  be  used  in  a  man- 
ner best  to  promote  the  interests  of  said 
cliurch  in  the  cause  of  God,  was  declared 
not  to  be  a  definite  trust,  and  hence  could 
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not  be  upheld.  In  Ftfield  ▼.  Van  Wyek,  04 
Va.  57,  64  Am.  St.  R^.  746,  27  S.  E.  446, 
a  bequeat  was  made  to  certain  trustees  for 
the  benefit  of  the  New  Jerusalem  Church  as 
they  deemed  best.  The  court  held  the  pur- 
pose to  be  wholly  indefinite,  the  discretion 
of  the  trustees  being  unlimited,  except  that 
the  fund  must  be  for  the  benefit  of  th« 
church  named,  and  hence  unenforceable  in 
equity,  and  void. 

The  Tilden  Will  Trust  Case,  330  N.  Y. 
29,  14  L.R.A.  38,  27  Am.  St.  Rep.  487,  28 
K.  £.  880,  is  a  leading  authority  on  this 
subject.  It  involved  the  validity  of  the 
will  of  Samuel  J.  Tilden.  Among  other 
powers,  he  sought  to  give  his  trustees  au- 
thority to  promote  such  scientific  and  edu- 
cational objects  as  they  should  designate. 
The  court  in  construing  this  will  said, 
among  other  things:  "As  the  selection  of 
the  objects  of  the  trust  was  delegated  ab- 
solutely to  the  trustees,  there  is  no  person 
or  corporation  who  could  demand  any  part 
of  the  estate,  or  maintain  an  action  to  com- 
pel the  trustees  to  execute  the  power  in 
their  favor.    This  is  the  fatal  defect  in  the 


will.  The  will  of  the  trustees  is  made  con- 
trolling, and  not  the  will  of  the  testator." 

Terms  of  like  import  appear  in  testatrix's 
will.  There  is  no  limit  upon  the  trustee's 
authority  except  his  discretion.  If  there- 
fore follows  that  so  far  as  the  will  attempts 
to  create  a  trust  in  the  lands  in  question  it 
is  void. 

Where  a  devise  in  trust  is  invalid  in  not 
being  fully  expressed  or  clearly  defined  the 
property  descends  to  the  heirs  at  law. 
Stonestreet  v.  Doyle,  75  Va.  356,  40  Am. 
Rep.  731;  Ruth  v.  Oberbrunner,  40  Wis. 
238;  Brewster  v.  McCall,  15  Conn.  274; 
Columbian  University  v.  Taylor,  25  App. 
D.  C.  124;  New  Orleans  v.  Hardie,  43  La. 
Ann.  251,  9  So.  12;  Maught  v.  Getzendan- 
ner,  65  Md.  527,  57  Am.  Rep.  352,  5  Atl. 
471;  Nichols  v.  Allen,  130  Mass.  211,  39 
Am.  Rep.  445. 

From  thia  it  follows  that  the^  judgment  of 
the  trial  court  should  be  aflSrmed,  and  it  is 
so  ordered. 

All  concur. 


OBXAHOBfA  STJPREKE:  COtJRT. 

STATE     MUTUAL     INSURANCE     COM- 
PANY, PlfT.  in  Err., 

V. 

M.  0.  GREEN. 

(—  Okla.  — ,  166  Pac.  105.) 

Insurance  —  imputed     knowledge     of 
agent. 

1.  In  the  absence  of  fraud  on  the  part  of 
the  insured,'  disclosures  as  to  actual  status 
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of  title  to  insured  property  made  by  the 
insured  or  the  agait  of  the  insured  to  a 
soliciting  agent  of  a  fire  insurance  company 
at  the  time  of  the  taking  of  the  application 
for  a  policy,  said  insurance  agent  filling  out 
date  of  said  application  blank,  presenting 
the  same  to  insured  and  procuring  her 
signature  thereto,  collecting  the  premium 
for  said  insurance  policy,  and  acting  at  all 
times  within  the  scope  of  his  authority,  is 
knowledge  which  by  law  will  be  imputed  to 
the  fire  insurance  company  issuing  the 
policy. 

For  other  cases,  see  Insurance,  V.  6,  t,  in 
Dig.  1-52  N,  8, 


Note.  —  The  note  appended  to  Gish  v.  In- 
surance Co.  of  N.  A.  13  L.R.A.(N.S.)  827, 
as  to  the  effect  of  a  nonwaiver  agreement  on 
conditions  existing  at  the  inception  of  the 
policy,  includes  many  cases  in  which  the 
alleged  waiver  was  predicated  on  the  propo- 
sition that  the  agent's  knowledge  of  the 
breach  of  a  condition  of  the  policy  was 
chargeable  to  the  insurer,  and  the  same  is 
true  of  the  note  to  Haapa  ▼.  Metropolitan 
L.  Ins.  Co,  16  L.R.A.(N.S.)  1165,  on  "The 
parol  evidence  rule  as  to  varying  or  con- 
tradicting written  contracts  as  affected  by 
the  doctrine  of  waiver  or  estoppel  as  ap- 
plied to  policies  of  insurance." 

Obviously,  cases  within  the  scope  of  either 
of  those  notes  which,  in  circumstances  other- 
wise the  same,  hold  that  the  agent's  knowl- 
edge of  the  breach  of  condition  amounts  to 
waiver  or  estoppel  are  a  fortiori  authority 
for  that  position  in  the  absence  of  any  ob- 
jection upon  the  nonwaiver  agreement  or 
parol  evidence  rule. 

And  even  when  the  court  in  cases  falling 
L.R.A.1917F. 


Mdthin  the  scope  of  either  of  these  notes 
decides  in  favor  of  the  insurer  and  against 
the  insured,  on  the  ground  that  the  effect 
of  the  notice  to  the  agent  was  defeated  by 
such  agreement  or  rule,  the  implication  or 
assumption  would  seem  to  be  that  in  the 
absence  thereof  the  notice  to  the  agent  would 
have*  been  chargeable  to  the  insurer,  so  as 
to  sustain  a  plea  of  waiver  or  estoppel. 

A  somewhat  different  question,  also  sug- 
gested in  State  Mdt.  Ins.  Co.  v.  Gseen, 
supra,  which  arises  when  an  agent  inserts 
in  the  application  false  answers  to  ques- 
tions correctly  answered  by  the  insured,  is 
treated  in  the  notes  to  Deming  Invest.  Co. 
V.  Shawnee  F.  Ins.  Co.  4  L.R.A.(N.S.)  607, 
and  Suravitz  v.  Prudential  Ins.  Co.  L.K.A. 
1915A,  273;  and  see  later  case,  Frencli  v. 
State  Farmers'  Hail  Ins.  Co.  L.R.A.1015D, 
766. 

For  other  notes  and  cases  on  estoppel  or 
waiver  of  insurer,  see  L.R.A.  Indexes  and 
Digests  under  the  title,  "Insurance,"  sub- 
title, "Estoppel;  waiver." 
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Same  —  estoppel  —  statement  as  to  title. 

2.  Where  a  soliciting  agent  of  a  fire  in- 
surance company  is  fully  informed  of  the 
status  of  title  to  lots  upon  which  the  prop- 
erty to  be  insured  stands,  and  in  the  usual 
course  of  his  duties  as  such  agent  prepares 
an  application  for  a  policy  of  insurance 
upon  such  property  in  the  name  of  the  wife, 
the  record  title  thereto  being  in  the  hus- 
band, the  said  property  being  the  homestead 
of  the  insured  and  her  husband,  and  the 
agent  of  the  insurance  company  being  fully 
informed  of  all  these  facts  prior  to  and  at 
the  time  of  the  taking  of  the  application, 
held,  that  the  insurance  company  is  es- 
topped to  defend,  in  an  action  on  the  policy, 
on  the  ground  that  said  application,  in  stat- 
ing that  the  title  to  said  property  was  in 
the  wife,  contained  a  material  misrepresen- 
tation. 

For  other  ca9e$,  see  Insurance,  F.  6,  2,  in 
Dig.  1-52  N.  8. 

Same  —  homestead  —  interest  of  wife. 

3.  Where  the  record  title  to  the  home- 
stead is  in  the  husband*  the  wife  residing 
with  him  and  occupying  the  property  as  the 
homestead  of  them  both,  the  wife  has  an 
insumble  interest  in  the  buildings  situated 
thereon. 

For  other  cases,  see  Insurance,  II.  a,  in  Dig, 
1-52  N.  8. 

Same  —  retention  of  premium  —  waiver. 

4.  A  fire  insurance  company  by  retaining 
the  unearned  premium  on  the  policy,  with 
knowledge  of  the  irregularities  and  misrep- 
resentations in  the  application  for  insur- 
ance, thereby  waived  such  irregularities  and 
misrepresentations. 

For  other  cases,  see  Insurance,  V,  5,  5,  d,  in 
Dig.  1-52  y.  8. 

Same  ^  notice  of  loss  —  waiver. 

5.  Insured  property  having  been  destroyed 
by  fire,  and  the  company  receiving  notice 
thereof  by  telegram  from  the  insured  the 
same  day  the  fire  occurred  and  promptly 
sending  its  agents  to  investigate  the  extent 
of  the  loss,  and  such  agents  performing 
that  duty,  held,  the  company  thereby  waived 
notice  of  loss  required  under  the  terms  of 
said  policy. 

For  other  cases,  see  Insurance,  V.  h,  5,  h,  in- 
Dig.  1-52  N.  8. 

Same  —  effect  of  nonwaiver  aipreenient. 

6.  Where  the  insured  property  was  de- 
stroyed by  fire,  the  company  being  notified 
thereof  by  the  insured  on  the  day  the  fire 
occurred  and  within  three  days  thereafter 
sending  its  agent  to  investigate  the  extent 
of  the  loss  and  the  circumstances  thereof, 
the  insured  notifying  the  company  by  letter 
within  three  days  after  such  fire  that  the 
property  was  a  total  loss,''  "cause  un- 
known," giving  the  number  of  the  policy, 
and  thereafter  the  agents  of  said  company, 
after  investigating  the  circumstances  of  the 
fire  and  the  extent  of  loss,  reported  the 
same  to  the  company,  and  the  said  company 
agrees  with  the  insured  as  to  the  amount 
of  loss  under  the  policy,  and  makes  no  ob- 
jection to  the  sufficiency  of  the  proofs  of 
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loss  so  rendered  by  the  insured,  but  retains 
the  statements  and  agreements  so  furnished 
without  objection  lutil  after  the  6U-day 
limitation  for  filing  proofs  of  loss  as  pro- 
vided in  the  policy  has  expired,  no  demand 
for  additional  proof  of  loss  having  been  made 
by  said  company,  held,  that  the  company 
waived  the  proof  of  loss  requirement  in  the 
policy  notwithstanding  the  execution  of  the 
general  nonwaiver  agreement. 
For  other  cases,  see  Insurance,  V,  h,  5,  g,  in 
Dig.  1-52  N.  8. 

Witness  —  husband  —  obtaining  insur- 
ance for  wife. 

7.  Where  the  record  shows  that  the  hus- 
band was  acting  for  the  wife*s  interest  and 
for  the  protection  of  her  interest  in  the 
homestead,  and,  with  knowledge  of  his  acts 
in  her  behalf,  the  wife  ratifies  the  same  and 
accepts  the  benefits  thereof,  the  trial  court 
properly  held  that  the  husband  was  acting 
as  agent  for  the  wife  in  such  transaction, 
and  he  was  competent  to  testify  in  regard 
thereto. 

For  other  cases,  see  Witnesses,  I,  b,  in  Dig, 
1-52  N.  8. 

Reformation  —  mistake. 

8.  W^here  the  proof  shows  conclusively 
that  there  was  a  mutual  mistake  of  fact,  in 
that  the  insurance  policy  sued  on  contained 
a  misdescription  of  the  insured  property 
by  giving  its  location  on  block  5,  while  in 
truth  and  in  fact  it  was  situated  on  block 
51,  the  court  committed  no  error  in  reform- 
ing Ihe  policy  to  express  the  real  intention 
of  the  parties. 

For  other  cases,  see  Insurance,  III.  h,  in 
Dig.  1-52  A\  8. 

Action  «-  Joinder  ^  reformation  and  re- 
covery. 

9.  Where  the  proof  conclusively  shows  a 
mutual  mistake  of  fact  regarding  the  de- 
scription of  the  block  upon  which  the  in- 
sured property  stands,  the  cause  of  action 
for  reformation  of  said  policy  was  properly 
joined  with  an  action  to  recover  the  amount 
due  under  the  terms  of  said  policy,  the  prop- 
erty mentioned  having  been  totally  destroyed 
by  fire. 

For  other  cases,  see  Action  or  Suit,  II.  d,  in 
Dig.  1-52  N.  8. 

Insurance  -•  waiver  «•  nonwaiver  agree- 
ment. 

10.  Where  the  insurance  company  sends 
its  agent  or  agents  to  investigate  the  cir- 
cumstances and  extent  of  loss  by  fire  under 
their  policy  of  insurance,  and  such  agent 
or  agents  enter  into  a  nonwaiver  agreement 
with  the  insured  before  entering  upon  the 
discharge  of  their  duties,  heM,  that  the  ac- 
tions and  conduct  of  such  agent  or  agents 
while  acting  under  the  authority  of  the 
nonwaiver  agreement  do  not  constitute  a 
waiver  of  a  compliance  with  the  require- 
ments of  the  insurance  policy  on  the  part 
of  the  insured. 

For  other  cases,  see  Insurance,  V.  h,  in  Dig, 
1--52  y.  8. 

(December  21,  1916.) 
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I?  RROR  to  the  DUtriot  Court  for  Alfalfa 
J  County  to  review  a  judgment' in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  fire  in- 
Buranee  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Parker  A  Simons  for  plaintiff 
in  error. 

Mr.  George  W.  Partridge  for  defendant 
in  error. 

Crow,  C,  filed  the  following  opinion: 
This  is  an  action  on  a  fire  insurance  pol- 
icy commenced  in  the  court  below  by  the 
defendant  in  error,  M.  O.  Green,  herein^ 
after  referred  to  as  plaintiff,  against  plain- 
tiff in  error.  State  Mutual  Insurance  Com- 
pany, a  corporation,  hereinafter  referred  to 
as  defendant,  according  to  their  respective 
positions  in  the  trial  court. 

In  the  month  of  February,  1011,  the  plain- 
tiff and  her  husband,  Antonio  Green,  were 
occupying  as  a  home  a  dwelling  house  situ- 
ated upon  lotfi  10,  11,  12,  13,  14,  and  15  in 
block  51  in  the  town  of  Jet,  Alfalfa  county, 
Oklahoma.  On  or  about  the  25th  day  of  Feb- 
ruary of  said  year,  one  L.  F.  Labrue,  a  so- 
liciting agent  for  the  defendant  insurance 
company,  came  to  the  home  of  the  plaintiff 
and  made  inquiries  as  to  whether  or  not  said 
property  was  insured  against  fire.  After 
conversation  with  the  husband  of  the  plain- 
tiff it  developed  that  a  policy  of  insurance 
upon  the  property  had  recently  expired,  and 
that  there  was  none  covering  the  property 
at  that  time.  The  said  Labrue  then  solicit- 
ed the  plaintiff's  husband  to  take  out  a  pol- 
icy in  the  company  which  he  was  represent- 
ing, and  after  some  further  conversation  be- 
tween the  husband  and  the  said  agent  it 
was  agreed  that  the  property  should  be  in- 
sured with  the  State  Mutual  Insurance  Com- 
pany. Thereupon  the  plaintiff's  husband, 
Antonio  Green,  informed  the  said  agent  that 
the  record  title  to  the  property  about  to  be 
insured  was  in  him,  but  he  asked  the  agent, 
"Why  cannot  I  have  this  policy  made  to 
my  wife?"  "Why,"  he  (the  agent)  says, 
"You  can."  Plaintiff's  husband  then  stated 
to  the  said  agent:  "She  (the  plaintiff)  has 
paid  part  for  the  lots  and  bought  the  furni- 
ture in  it,  and  she  paid  part  of  the  money; 
she  has  paid  most  of  the  expenses,  and  I 
think  she  is  entitled  to  the  policy.  I  will 
have  the  insurance  made  to  her  provided  it 
doesn't  make  any  difference  to  you;"  and  he 
(Labrue)  said,  "It  doesn't  make  one  bit  of 
difference."  The  record  then  shows  that  the 
insurance  agent  proceeded  to  prepare  the  ap- 
plication for  a  policy  of  fire  insurance  on 
the  property  above  described,  filling  in  the 
answers  to  questions  therein  contained,  and 
presenting  the  same  to  the  plaintiff,  Mrs. 
Green,  for  her  signature.  Antonio  Green 
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then  ealled  in  his  wife,  the  plaintiff,  aad 
her  signature  was  affixed  to  the  application 
for  insurance.  The  agent  then  collected 
from  Antonio  Green  the  premium  on  the 
policy  applied  for,  amounting  to  $15  in  cash 
and  his  note  for  $25,  due  August  1,  1011. 
In  due  time  the  policy  here  sued  on  was 
issued,  by  the  terms  of  which  the  defendant 
insured  the  house  and  its  contents  against 
loss  by  fire  or  lightning  for  the  term  of 
five  years  commencing  February  25,  1911. 
Thereafter,  on  July  4,  1911,  the  insured 
property  was  totally  destroyed  by  fire, 
of  which  fact  the  defendant  was  notified 
by  telegram  from  the  insured  on  the  day 
the  fire  occurred.  The  following  letter  was 
also  mailed  to  the  defendant  company  on 
the  day  of  the  fire  and  duly  received  by 
them,  reading  aa  fellows: 

Gentlemen : 

I  have  to-day  sustained  the  total  loss  of 
dwelling  and  contents.  Policy  No.  42988. 
Amount,  $1,000.  Cause  unknown.  Kindly 
give  this  your  attention  as  soon  as  pos- 
sible, and  oblige. 

Yours  truly, 
M.  O.  Green. 

Three  days  later  one  E.  E.  Flounders  ap- 
peared at  the  scene  of  the  fire,  "having  been 
detailed  by  said  insurance  company  as  its 
special  agent  to  investigate  the  facts  and 
circumstances  of  said  claim  loss  and  the 
amount  thereof,  and  report  the  same  to  the 
company's  general  officers  for  their  action 
thereon."  We  quote  from  the  nonwaiver 
agreement  signed  by  the  insured  and  the  de- 
fendant insurance  company  by  W.  H.  Sweatt, 
who  was  secretary  of  said  company  at  that 
time.  The  said  nonwaiver  agreement  fur- 
ther provides:  '*The  said  special  agent  shall 
proceed  to  investigate  the  facts  and  circum- 
stances of  said  claim  loss  and  the  amount 
thereof,  and  to  agree  with  said  assured  up- 
on such  amount  in  accordance  with  the  pol- 
icy provisions  if  such  agreement  can  be 
reached;  and  such  agreement  is  to  be  with- 
out reference  to  any  other  question  which 
has  arisen  or  may  hereafter  arise  under  said 
policy.  The  assured  hereby  acknowledges 
that  he  understands  and  agrees  that  the  un- 
dersigned special  agent  has  no  authority  to 
waive,  modify,  or  strike  from  said  policy  any 
of  its  conditions,  nor  to  revive  the  same 
should  it  have  become  void  from  any  cause.'* 

And  it  further  contains  the  following 
agreement:  "In  accordance  with  the  fore- 
going we  have  this day  of ,  a. 

D.  1911,  agreed  that  the  loss  on  said  policy 
is  as  follows:  Value  at  time  of  fire  on 
house,  $735;  on  furniture  and  contents, 
$500;  on  carpenter  tools,  $05.45;  on  tele- 
phone  and   fixtures,   $72.55 — total,    $1,373. 
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And  the  insured  hereby  agrees  that  the 
value  of  the  respective  items  immediately 
preceding  said  fire  did  not  exceed  the  re- 
spective amounts  stated  above." 

A  few  days  thereafter,  on  July  15,  1911, 
another  agent  of  said  company  was  sent  to 
the  scene  of  the  fire,  one  J.  V.  Sweatt,  act- 
ing under  another  nonwaiver  agreement,  of 
which  the  following  is  a  copy: 

Exhibit  D. 

Nonwaiver  agreement — In  re  Claim  Xo. 

21145. 

Whereas,  since  the  making  of  the  agree- 
ment setting  forth  the  amount  of  loss  un- 
der policy  No.  42988,  issued  by  the  State 
Mutual  Insurance  Company  to  M.  0.  Green, 
the  said  company  has  been  informed  and 
verily  believes  that  prior  to  the  time  of  the 
fire  one  or  more  of  the  rooms  of  the  dwell- 
ing house  covered  by  the  policy  was  occu- 
pied as  a  carpenter  shop  and  general  repair 
Hhop,  and  contained  various  combustible  ma- 
terial not  usually  contained  in  a  dwelling 
house;  and 

Whereas,  J.  V.  Sweatt,  the  special  agent 
of  said  company,  desires  to  ascertain  from 
M.  O.  Green,  or  her  agent  or  representa- 
tive, any  information  that  she  may  have  in 
explanation  of  the  information  received  by 
said  company,  and  whereas  the  parties  here- 
to desire  to  otherwise  discuss  the  matter: 

Now,  therefore,  it  is  agreed  and  under- 
stood that  tlie  said  J.  V.  Sweatt  has  no  pow- 
er to  waive  any  provision,  condition,  or  stip- 
ulation of  said  policy,  or  any  breach  there- 
of, and  that  anything  that  may  be  said  be- 
tween him  and  said  M.  O.  Green,  or  her  rep- 
resentative or  agent,  shall  not  be  construed 
as  an  admission  that  said  company  is  liable 
to  the  said  M.  0.  Green  for  any  amoimt, 
and  shall  not  be  construed  aa  an  admission 
that  said  company  is  not  liable  to  said  M.  O. 
Green  for  any  amount,  nor  shall  it  be 
deemed  a  waiver  of  any  condition,  provision, 
or  stipulation  of  the  policy,  or  any  breach 
thereof. 

Witness  our  hands  this  15th  day  of  July, 
1911.  Mary  O.  Green. 

T.  A.  Green. 
J.  V.  Sweatt. 

There  is  nothing  further  in  the  record  re- 
garding communications  or  negotiations  be- 
tween the  parties  hereto  which  would  have 
any  bearing  upon  the  issues.  The  premium 
on  the  policy  was  retained  by  the  company 
until  some  time  in  November,  and,  although 
the  company  was  requested  a  number  of 
times  prior  to  the  bringing  of  this  action  to 
pay  the  amount  named  in  the  policy,  they 
did  not  comply  with  the  requests,  nor  did 
they  enter  into  any  agreement  that  they 
L.K.A.1917F. 


would  pa^  any  specified  amount  to  the  in- 
sured at  any  time.  So  far  as  the  record 
shows,  no  demand  that  the  insured  furnish 
the  proof  of  loss  mentioned  in  the  policy 
was  ever  made  within  the  sixty  days  after 
the  fire. 

The  plaintiff  in  her  petition  also  prayed 
for  a  reformation  of  the  policy  of  insur- 
ance here  sued  upon,  in  order  that  the  same 
might  correctly  set  forth  the  number  of  the 
block  in  which  the  lots  were  situated  upon 
which  the  insured  property  stood.  The  pol- 
icy gave  the  number  of  the  block  as  6, 
whereas  the  uncontradicted  testimony  Avas 
that  it  should  have  been  block  51.  The  iden- 
tity of  the  property  which  was  intended 
to  be  insured  is  beyond  question.  The  rec- 
ord shows  a  clear  mistake  of  f  act>  which  was 
mutual,  and  could  properly  be  remedied  by 
a  reformation  of  the  policy.  However,  the 
defendant  contends  that  even  though  a  ref- 
ormation might  properly  be  granted  under 
the  proof,  yet  it  was  not  proper  to  unite 
the  action  for  reformation  with  the  action 
on  the  contract  of  insurance.  We  think 
that  the  trial  court  committed  no  error  in 
allowing  the  reformation  of  the  policy. 
Cause  was  tried  to  a  jury,  and  a  verdict  re- 
turned for  the  plaintiff  upon  all  the  issues 
submitted,  in  accordance  with  which  the 
court  rendered  its  judgment.  The  defend- 
ant's motion  for  a  new  trial  having  been 
overruled,  it  has  duly  perfected  its  appeal 
to  this  court  from  said  order  and  judgment. 

Upon  an  examination  of  the  excellent 
brief  herein  filed  by  the  learned  counsel  for 
the  insurance  company,  we  are  of  the  opin- 
ion that  all  of  the  assignments  of  error 
therein  set  out  may  be  grouped  and  dis- 
cussed under  the  following  enumerated  prop- 
ositions: 

1.  Did  the  trial  court  err  in  admitting  the 
testimony  of  Antonio  Green,  husband  of  the 
plaintiff  herein? 

2.  Was  the  defendant  insurance  company 
charged  with  the  knowledge  of  its  soliciting 
agent  as  to  the  actual  status  of  the  title  to 
the  insured  property? 

3.  Did  the  wife  have  an  insurable  interest 
in  the  property  insured? 

4.  Did  the  defendant  waive  compliance 
with  the  requirements  of  said  policy  relative 
to  giving  notice  of  loss  and  furnishing  proof 
of  loss? 

We  shall  discuss  these  propositions  in  the 
order  above  given. 

The  competency  of  the  husband  to  tes- 
tify in  behalf  of  the  plaintiff  in  this  ac- 
tion seems  to  depend  entirely  upon  wheth- 
er or  not  he  was  acting  as  agent  for  the 
wife  in  the  transactions  concerning  which 
he  testified.  There  can  be  no  doubt  in  all 
these  matters  the  husband  was  acting  for  the 
best  interests  of  the  wife.    The  record  shows 
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that  the  wife,  with  full  knowledge  of  all 
that  he  had  done  regarding  negotiating  with 
the  fioliciting  agent  of  the  defendant  com- 
pany for  a  policy  of  insurance  on  their  home 
and  its  contents,  signed  the  application  for 
insurance  upon  his  suggestion,  and  evident- 
ly depended  upon  him  throughout  the  trans- 
actions. She  is  the  beneficiary  under  the 
terms  of  the  policy  issued  as  the  result  of 
these  negotiations  with  full  knowledge  of  all 
his  acts  in  her  behalf.  Her  testimony  clear- 
ly indicates  both  her  intention  to  ratify  the 
acts  of  her  husband  as  well  as  an  actual  rat- 
ification. We  conclude  that  the  husband  in 
80  acting  was  the  agent  of  the  wife  in  all 
matters  pertaining  to  the  obtaining  of  the 
insurance  policy,  and  was  competent  to  tes- 
tify regarding  all  such  matters.  Armstrong 
B.  &  Co.  V.  Crump,  25  Okla.  452,  106  Pac. 
865;  Smith  v.  Travel,  20  Okla.  512,  94  Pac. 
529 ;  Bland  v.  Peters,  30  Okla.  798,  120  Pac. 
«31. 

The  next  question  we  have  to  determine 
is.  Was  the  insurance  company  charged 
with  knowledge  acquired  by  the  soliciting 
agent  at  the  time  of  obtaining  the  applica- 
tion regarding  title  to  the  insured  property  ? 
It  is  conceded  that  the  record  title  to  the 
property  was  in  the  husband,  and  the  proof 
is  conclusive  that  it  was  the  homestead  of 
plaintiff  and  her  husband.  When  the  agent 
was  negotiating  with  plaintiffs  husband  for 
the  insurance,  he  informed  the  agent  of  the 
status  of  the  title  and  asked  the  agent  if  he 
could  have  the  policy  made  payable  to  the 
plaintiff,  saying  to  the  agent  (and  this  tes- 
timony is  uncontradicted) :  '*She  has  paid 
part  for  the  lots  and  bought  the  furniture 
in  it,  and  she  has  paid  part  of  the  money; 
she  has  paid  most  of  the  expenses,  and  I 
think  she  is  entitled  to  the  policy.  Of 
course,  I  own  the  lots;  they  are  deeded  to 
me.  But,  I  said,  she  is  as  much  interested 
as  I  am." 

The  agent  said,  '*Why,  you  can."  And 
again,  in  the  same  conversation,  regarding 
having  policy  made  to  tbe  plaintiff,  the 
agent  said,  "It  doesn't  make  a  bit  of  differ- 
ence." Thereupon  the  agent  filled  out  the 
application  blank  with  answers  to  the  ques- 
tions therein,  one  of  said  questions  and  an- 
swers being:  "Have  you  title  to  the  above 
land  by  warranty  deed?  Ans.  Yes.**  This 
answer  was  written  down  by  the  agent  with- 
out the  knowledge,  consent,  or  direction  of 
either  plaintiff  or  her  husband.  Tlie  solicit- 
ing agent  of  the  insurance  company,  with 
full  knowledge  of  the  falsity  of  this  answer, 
inserted  same  in  the  application.  Whether 
his  act  ill  this  respect  was  intentional  or 
otherwise  has  nothing  to  do  with  the  prop- 
osition. The  defendant  company  contends, 
and  is  not  contradicted,  that  the  real  status 
of  the  title  was  not  communicated  to  it  by 
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said  agent,  and  that  it  depended  upon  the 
correctness  of  the  answers  in  the  applica- 
tion. Was  the  insurance  company  charged 
with  the  knowledge  of  its  soliciting  agent 
so  acquired?  In  Vance  on  Insurance,  p. 
304,  it  is  said:  "Any  information  material 
to  the  transaction,  either  possessed  by  the 
agent  at  the  time  of  the  transaction  or  ac- 
quired by  him  before  its  completion,  is 
deemed  to  be  the  knowledge  of  the  principal, 
at  least  as  far  as  that  transaction  is  con- 
cerned, even  though  in  fact  the  knowledge 
is  not  communicated  to  the  principal  at  all. 
.  The  insurer  is  charged  with  the 
knowledge  acquired  by  his  agent  in  making 
or  negotiating  a  contract  of  insurance. 
.  .  .  It  therefore  follows  that  this  inci- 
dent, created  by  the  law,  in  response  to  the 
demands  of  public  policy,  irrespective  of 
agreement,  cannot  be  destroyed  or  altered 
by  the  agreement  of  the  parties." 

The  case  of  Phipps  v.  Union  Mut.  Ins.  Co. 
—  Okla.  — ,  150  Pac.  1083,  was  a  case  where 
the  plaintiff  in  error  made  application 
through  a  soliciting  agent  for  a  policy  to 
protect  his  crop  from  loss  by' hail.  The  ap- 
plication contained  the  following  provision: 
"In  case  of  failure  of  crops,  necessitating 
replanting,  or  for  any  other  cause  deemed 
good  and  sufficient  to  the  company,  this  pol- 
icy will  be  canceled  without  charge  and 
notes  or  cash  returned,  provided  a  request 
of  the  owner  in  writing  ...  is  received 
at  the  company's  office  prior  to  April  1st 
of  current  year." 

On  the  same  paper  follows  a  heavy  per- 
forated line,  below  which  is  printed  a  form 
of  receipt  and  memorandum  to  be  detached 
and  given  to  the  applicant,  and  which  in 
said  case  was  alleged  to  have  contained  the 
following  provision,  after  acknowledging  re- 
ceipt of  the  premium:  "Subject  to  cancel- 
ation on  or  before  April  23,  1911," — that  be- 
ing the  year  the  policy  was  taken  out.  The 
plaintiff  in  error  notified  the  company  by 
registered  mail  April  7,  1911,  to  cancel  the 
policy,  and  demanded  return  of  his  premium 
note.  "Ordinarily,"  the  opinion  says,  "a 
mere  soliciting  agent  .  .  .  has  no  power 
to  bind  the  company  to  a  contract  of  insur- 
ance, nor  has  he,  after  the  policy  is  issued, 
any  authority  to  waive  any  of  the  terms  or 
provisions  therein," — citing  Dorman  v.  Con- 
necticut F.  Ins.  Co.  41  Okla.  509,  51  L.R.A. 
(N.S.)  873,  139  Pac.  262;  Shawnee  Mut.  F. 
Ins.  Co.  v.  McClure,  39  Okla.  535,  49  L.R.A. 
(N.S.)  1054,  135  Pac.  1150;  Merchants'  & 
Planters'  Ins,  Co.  v.  Marsh,  34  Okla.  453, 
42  L.R.A. (N.S.)   996,  125  Pac.  1100. 

"In  this  case  the  soliciting  agent  was 
clothed  by  the  company  with  the  visible 
power  and  authority,  manifested  through 
the  blanks  he  carried  and  the  conduct  he 
pursued  in  taking  applications  and  procur- 
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ing  the  company  to  issue  policies  thereon, 
to  do  anything  necessary  in  the  taking  of 
this  application.  He  had  the  right  to  fill 
it  out,  and  it  was  his  duty  to  do  so  honest- 
ly, and  just  as  as  he  had  agreed  with  the 
applicant  to  do;  and  when  the  applicant 
received  his  part  of  the  contract,  showing 
that  he  had  the  right  to  cancel,  up  to  a 
certain  date,  he  had  the  right  to  assume  that 
the  agent  had  so  filled  in  the  application. 
Not  having  done  so,  the  agent's  failure  must 
be  attributed  to  one  of  two  causes:  (1) 
That  of  oversight;  and  (2)  that  of  fraud. 
And  in  either  event,  if  one  of  the  parties 
must  suffer  loss,  such  loss  should  fall  on 
the  company,  whose  agent,  with  authority  in 
this  particular  matter,  caused  it." 

And  in  the  case  of  Allen  v.  Phoenix  As- 
sur.  Co.  12  Idaho,  663,  8  L.R.A.(N.S.)  003, 
88  Pac.  245,  10  Ann.  Cas.  328,  the  court 
says  if  "the  insured  truthfully  and  correct- 
ly stated  the  nature  and  condition  of  his 
title  in  making  his  application  for  insur- 
ance he  will  not  be  precluded  from  recover- 
ing in  case  of  loss  on  account  of  a  contrary 
statement  as  to  title  inserted  in  the  policy." 

We  therefore  conclude  that  the  defendant 
was  charged  with  knowledge  of  the  real 
status  of  the  title  to  said  property  as  dis- 
closed to  its  agent.  Glens  Falls  Ins.  Co.  v. 
Michael,  167  Ind.  659,  8  L.R.A.(N.S.)  708, 
74  N.  E.  964,  79  N.  E.  905.  See  also  Arkan- 
sas Ins.  Co.  v.  Cox,  21  Okla.  873,  20  L.R.A. 
(N.S.)  775,  129  Am.  St.  Rep.  808,  98  Pac. 
552;  Roe  v.  National  Life  Ins.  Asso.  137 
Iowa,  696,  17  L.R.A.(N.S.)  1144,  115  N.  W. 
600;  Leisen  v.  St.  Paul  F.  &  M.  Ins.  Co.  20 
N.  D.  316,  30  L.R.A.(N.S.)  542,  127  N.  W. 
837. 

In  further  discussing  these  principles  in 
the  case  of  Fhipps  v.  Union  Mut.  Ins.  Co. 
supra,  Judge  Brewer,  delivering  the  opinion 
of  the  court  therein,  says:  ''But  we  think  it 
is  equally  well  settled  that  even  a  mere  so- 
liciting agent  may  bind  the  company  as  to 
matters  within  the  scope  of  his  authority." 

The  supreme  court  of  Iowa,  in  the  case 
of  Stone  V.  Hawkeye  Ins.  Co.  68  Iowa,  737, 
56  Am.  Rep.  870,  28  N.  W.  47,  regarding  the 
authority  of  the  soliciting  agent  of  a  fire 
insurance  company,  uses  the  following  lan- 
guage :  "He  was  empowered  by  it  [the  com- 
pany] to  prepare  such  applications  for  per- 
sons desiring  insurance,  and  to  forward  the 
same  to  it.  He  wrote  the  application  in 
question  in  the  performance  of  the  duties 
of  his  agency;  and  if  the  company  was  de- 
ceived or  misled  by  the  statement  in  the 
application  that  the  building  was  insured, 
this  was  in  consequence  of  the  negligent  or 
wrongful  manner  in  which  he  performed  the 
duties  of  his  employment,  and  it  is  consist- 
ent with  justice,  as  well  as  the  settled  prin- 
ciples of  the  law,  that  the  consequence  of 
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his  wrong  should  be  visited  upoii  his  prin- 
cipal, rather  than  upon  plaintiff,  who  was 
guilty  of  no  bad  faith  in  the  transaction." 

See  Wood,  Ins.  §  384;  Malleable  Iron 
Works  V.  Phoenix  Ins.  Co.  25  Conn.  465. 

And  in  Ostrander  on  Fire  Insurance,  p. 
132,  it  is  said:  "The  agent  appointed  to  so- 
licit insurance  and  take  applications  will 
bind  his  company,  when  acting  within  the 
scope  of  his  authority,  as  firmly  as  could 
the  president  of  the  company  acting  in  the 
same  relation.  His  knowledge  in  respect  to 
any  material  fact  affecting  the  condition  or 
character  of  the  risk  is  imputed  to  the  com- 
pany employing  him,  and  will  create  an  es- 
toppel as  to  defenses  that  would  otherwise 
be  available  under  the  policy." 

The  supreme  court  of  Arkansas,  in  the 
case  of  People's  F.  Ins.  Asso.  v.  Goyne,  79 
Ark.  315,  16  L.R.A.(N.S.)  1180,  96  S.  W. 
365,  9  Ann.  Cas.  373,  uses  the  following  lan- 
guage: "An  insurance  company  is  estopped 
from  disputing  the  truth  of  answers  in  an 
application  ...  or  policy  to  the  effect 
that  the  company  would  not  be  bound  by 
such  representations  of  its  agent." 

And  the  courts  of  Colorado  and  Minnesota 
have  held  to  the  same  general  effect,  and  also 
have  specifically  held  that  disclosures  re- 
lating to  title  to  insured  property  made  to 
the  agent  taking  the  application  are  knowl- 
edge which  will  by  law  be  imputed  to  the 
insurance  company  issuing  the  policy.  Par- 
sons V.  Lane  (Re  Millers'  &  Mfrs.'  Ins.  Co.) 
97  Minn.  98,  4  L.R.A.(N.S.)  231,  106  N.  W. 
487,  7  Ann.  Cas.  1144;  National  Mut.  F. 
Ins.  Co.  y.  Dunccui,  44  Colo.  472,  20  L.R.A. 
(N.S.)  340,  08  Pac.  634;  and  this  principle 
is  also  adhered  to  and  fully  discussed  in 
the  case  of  Leisen  v.  St.  Paul  F.  &  M.  Ins. 
Co.  20  N..  D.  316,  30  L.R.A.(N.S.)  539,  127 
N.  W.  632. 

Having  concluded  that  under  the  facts  in 
this  case  the  company  was  charged  with 
knowledge  of  the  status  of  the  title  to  the 
insured  property  as  disclosed  to  the  solicit- 
ing agent  at  the  time  he  obtained  the  ap- 
plication for  insurance,  it  logically  follows 
that  the  insurance  company  is  estopped  from 
defending  this  action  upon  the  ground  that 
the  application  contains  the  representation 
that  the  plaintiff  was  the  holder  of  tiie  rec- 
ord title  thereto,  when,  as  a  matter  of  fact, 
it  was  in  the  husband.  However,  although 
the  policy  appears  to  be  regular  on  its  face, 
the  suggestion  arises  that,  if  the  wife^  who 
is  named  as  the  insured  in  said  policy,  had 
no  insurable  interest  in  said  property,  then 
the  whole  transaction  might  be  regarded  as 
a  mere  wager,  and  void  as  a  contract  of  in- 
surance. Did  the  wife,  the  plaintiff  herein, 
have  an  insurable  interest  in  the  insured 
property,  the  record  title  thereto  being  in 
her   husband,  the  said  property  being  the 
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homestead  of  herself  and  husband  at  all 
times  mentioned  herein? 

In  the  case  of  Scott  v.  Dixie  Ins.  Co.  70 
W.  Va.  633,  40  L.R.A.(N.S.)  152,  74  S.  E. 
659,  it  was  held  that  an  equitable  title  to 
real  estate  carries  with  it  an  insurable  in- 
terest in  the  buildings  situated  thereon,  and 
this  principle  is  now  beyond  question,  and 
has  been  followed  by  the  courts  of  this  state 
in  numerous  instances.  In  the  case  of  Home 
Ins.  Co.  T.  Coker,  43  Okla.  331,  142  Pac. 
1195,  Ann.  Cas.  1917C,  950,  it  was  held 
that  a  leasehold  interest  gave  the  holder 
thereof  an  insurable  interest  in  buildings 
situated  on  the  premises.  Certainly  the  wife 
has  an  interest  in  the  homestead  of  which 
she  cannot  be  deprived  without  her  consent 
in  writing.  Bunn's  Const.  305.  The  wife 
has  an  estate  for  life  In  the  homestead 
where  the  record  title  thereto  is  in  her 
husband.  Rev.  Laws  1910,  §  6328.  And  in 
the  case  of  Holmes  v.  Holmes,  27  Okla.  140, 
30  L.R.A.(N.S.)  920,  111  Pac.  220,  it  was 
held  that  the  widow  was  entitled  to  occupy 
and  possess  the  homestead  as  against  the 
husband's  heirs,  and  that  an  action  for  par- 
tition would  not  lie. 

The  supreme  court  of  Mississippi,  in  the 
recent  case  of  Bacot  v.  Pha?nix  Ins.  Co.  96 
Miss.  223,  25  L.R.A.(N.S.)  1226,  50  So.  729, 
Ann.  Cas.  1912B,  262,  holds  that  either  hus- 
band or  wife  has  an  insurable  interest  in 
the  homestead,  the  record  title  thereto  be- 
ing in  the  other.  And  the  Wisconsin  su- 
preme court  in  a  more  recent  case,  that  of 
Kludt  V.  German  Mut.  F.  Ins.  Co.  152  Wis. 
637,  45  L.R.A.(N.S.)  1131,  140  N.  W.  321, 
Ann.  Cas.  1914C,  609,  holds  that  a  man  has 
an  insurable  interest  in  a  house  the  title  to 
which  is  in  his  wife,  but  which  with  her 
consent  he  occupies  as  a  dwelling  for  him- 
self and  family. 

We  deem  it  unnecessary  to  cite  further 
authorities  along  this  line,  as  the  over- 
whelming weight  of  authority  upholds  the 
principle  that  the  wife  has  an  insurable  in- 
terest in  the  homestead,  notwithstanding  the 
record  title  thereto  is  in  the  husband. 

In  the  discussion  of  the  foregoing  propo- 
sitions it  has  been  demonstrated  that  the 
plaintiff  was  the  holder  of  a  valid  policy 
of  insurance  at  the  time  of  the  fire.  But 
the  defendant  contends  that,  even  if  this  be 
true,  nevertlieless  the  trial  court  should 
have  directed  the  jury  to  return  a  verdict 
in  its  favor  at  the  close  of  the  evidence,  for 
the  reason  that  the  proof  failed  to  show  a 
compliance  by  the  plaintiff  with  the  require- 
ments of  the  policy  as  to  notice  of  loss  and 
proof  of  loss,  and  for  the  further  reason 
that,  according  to  the  contentions  of  the  de- 
fendant, the  plaintiff  neither  pleaded  nor 
proved  a  waiver  by  the  company  of  those 
requirements. 
L.R.A.1917F. 


We  agree  with  the  defendant  in  his  con- 
tention that  a  waiver  of  forfeiture  must  be 
both  pleaded  and  proved.  Palatine  Ins.  Co. 
V.  Lynn,  42  Okla.  486,  141  Pac.  1167.  While 
the  plaintiff's  pleadings  may  be  subject  to 
some  criticism  regarding  the  pleading  of 
facts  constituting  waiver  or  estoppel,  yet 
we  do  not  think  it  fatally  defective  in  this 
respect.  The  acts  and  conduct  of  the  de- 
fendant company  upon  which  the  plaintiff 
relies  to  establish  a  waiver  of  the  notice  of 
loss  and  proof  of  loss  provisions  are  suf- 
ficiently set  out  in  the  petition.  Did  the 
proof  sustain  the  allegations  of  waiver! 
In  our  summary  of  the  evidence  in  this 
case  at  the  beginning  of  this  opinion  it  will 
be  noted  that  on  the  very  day  of  the  fire 
the  insurance  company  received  notice  from 
the  insured  by  telegram  informing  them  of 
the  loss  of  the  insured  property,  giving  the 
number  of  the  policy,  stating  that  the  loss 
was  total  on  both  dwelling  and  contents, 
and  signed  by  the  plaintiff.  On  the  same 
day  the  insured  also  wrote  the  letter  to  the 
company  the  contents  of  which  have  been 
heretofore  given,  which  sets  out  more  of  the 
details  relating  to  the  fire  and  consequent 
loss.  In  response  to  this  the  company  sent 
its  agent.  Flounders,  three  days  after  the 
fire,  who  proceeded  to  investigate  the  same» 
acting  under  the  first  nonwaiver  agreement 
hereinbefore  set  out.  It  will  be  observed  that 
this  nonwaiver  agreement  is  between  the  in- 
surance company  itself,  acting  through  W. 
H.  Sweatt,  secretary,  and  M.  O.  Green,  the 
insured.  The  amount  of  the  loss  and  agreed 
valuation  thereof  as  shown  by  this  instru- 
ment was  between  the  insurance  company 
and  the  insured,  and  no  agreement  was 
made,  so  far  as  the  reoord  shows,  between 
E.  B.  Flounders,  the  agent  of  the  company, 
acting  under  said  nonwaiver  agreement,  and 
the  plaintiff,  M.  O.  Green,  as  to  the  value 
of  the  property  destroyed  by  fire.  It  there- 
fore appears  on  the  records  that  on  the  same 
date  that  the  said  Flounders  made  this  in- 
vestigation the  defendant  company  entered 
into  a  stipulation  with  the  insured  as  to 
the  amount  of  loss  "under  said  policy." 

There  can  be  no  question  as  to  the  effect 
of  this  nonwaiver  agreement.  Such  agree- 
ments are  generally  used  by  insurance  com- 
panies when  sending  an  agent  to  investigate 
a  fire,  particularly  where  they  have  reason 
to  believe  that  they  may  be  able  to  show 
such  a  breach  of  conditions  contained  in  the 
policy  as  to  amount  to  a  forfeiture  thereof. 
Such  agreements  protect  the  company 
against  a  waiver  of  forfeiture  of  the  policy 
or  fraud  on  the  part  of  the  insured  by  acts 
or  conduct  of  the  agent  acting  under  such 
agreement,  but  do  not  prevent  a  waiver  by 
the  company  itself,  where  it  accepts  and  rat- 
ifies the  acts  of  its  agent,  or  where  it  en- 
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tera  into  a  stipulation  with  the  insured 
Uased  upon  the  report  of  such  an  agent. 
Frank  v.  Switchmen's  Union,  87  Wash.  634, 
162  Pac.  612. 

On  July  16th,  about  a  week  after  the  first 
nonwaiver  agreement  above  discussed,  the 
second  investigating  agent  was  sent  by  the 
defendant  company,  and  another  nonwaiver 
agreement  was  presented  to  the  insured  and 
signed  by  her.  This  second  agreement, 
which  is  hereinbefore  set  out  in  full,  gave 
the  reasons  for  this  second  investigation  a^ 
being  that  the  company  had  received  infor- 
mation that  certain  ''rooms  of  the  house 
were  occupied  as  a  carpenter  shop  and  gen- 
eral repair  shop,  and  contained  various  com 
bustible  materials,"  etc.  This  investigation 
was  made,  and,  so  far  as  the  record  shows, 
the  plaintiff  and  her  husband  furnished  all 
the  information  requested  by  both  this 
agent,  whose  name  was  Sweatt,  and  also  the 
man  Flounders,  previously  mentioned.  Dur- 
ing all  this  time,  it  will  be  remembered,  the 
company  was  retaining  the  premium  paid 
by  the  plaintiff,  and  there  is  no  evidence  that 
any  demand  was  made  for  additional  proof 
of  loss  during  that  period.  There  is  no  tes- 
timony that  any  request  was  made  for  ad- 
ditional proof  of  loss  prior  to  the  time  the 
premium  was  returned,  which,  according  to 
the  defendant's  testimony,  was  some  time 
in  November,  about  four  months  after  the 
fire  occurred.  Were  all  these  acts  and  such 
conduct  as  has  been  hereinbefore  indicated 
on  the  part  of  the  defendant  company  suffi- 
cient to  constitute  a  waiver  of  compliance 
of  the  notice  of  loss  and  proof  of  lose  re- 
quirements in  the  policy? 

It  is  the  well-settled  law  in  this  state  that 
an  insurance  company  cannot  exact  a  strict 
compliance  with  warranties  contained  in  the 
policy  such  as  the  "iron  safe  clause,"  or,  as 
it  is  sometimes  called,  "book  warranty 
clause,"  and  other  similar  provisions.  It  is 
sufficient  if  there  is  a  substantial  compli- 
ance with  such  requirements.  It  was  held  in 
tbe  Scottish  Union  &  Nat.  Ins.  Co.  v.  Moore 
Mill  &  Gin  Co.  43  Okla.  370,  143  Pac.  12, 
that  ''the  purpose  of  said  clause  is  accom- 
plished when  the  assured  produces  data  from 
which  the  amount  and  value  of  the  cotton 
insured  and  destroyed  at  the  time  of  the 
fire  can  be  reasonably  ascertained;  a  sub- 
stantial compliance  with  the  warranty  there- 
in contained  is  sufficient."  Whether  it  be 
considered  that  in  the  case  at  bar  there  was 
a  substantial  compliance  or  not,  certainly 
there  was  a  partial  compliance  with  the  re- 
quirements for  furnishing  notice  of  loss  and 
proof  of  loss.  The  insured  was  certainly 
under  no  obligation  to  notify  the  company 
by  registered  mail  of  the  occurrence  of  the 
fire  when  its  agents  were  upon  the  scene  of 
the  fire  in  response  to  a  telegram  and  let- 
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ter  from  the  insured  sent  on  the  very  day 
the  fire  occurred.  Then,  if  the  notice  of  loss 
provision  was  thus  dispensed  with  by  the 
acts  and  conducts  of  the  defendant  itself,  is 
it  not  also  true  that  the  plaintiff  was  in 
like  manner  relieved  from  making  further 
efforts  to  comply  with  the  proof  of  loss  pro- 
vision ? 

In  the  case  of  National  F.  Ins.  Co.  v. 
United  States  BIdg.  &  L.  Asao.  21  Ky.  L. 
Rep.  1207,  64  S.  W.  714,  the  court  of  ap- 
peals of  Kentucky  uses  the  following  lan- 
guage: It  is  not  necessary  that  waiver  of 
notice  or  proofs  be  in  writing.  It  is  suffix 
cient  that  the  company  has  acted  in  such  a 
manner  as  to  authorize  a  person  of  ordinary 
prudence  to  believe  that  such  requirement 
has  been  waived. 

See  also  19  Cyc.  867. 

And  the  principle  is  also  announced  that 
notice  of  proofs  may  be  waived  by  acts  or 
conduct  of  authorized  officers  or  agents  in- 
consistent with  the  requirements.  19  Cyc. 
861,  and  authorities.  And  it  was  held  by 
the  supreme  court  of  this  state,  the  opinion 
of  the  court  being  delivered  by  Judge  Ma- 
thews this  year,  that  "a  provision  in  an 
insurance  policy  requiring  proof  of  loss  to 
be  furnished  the  insurance  company  with- 
in sixty  days  from  the  fire  is  waived  should 
the  company  within  said  sixty  days  deny 
liability  upon  other  grounds  than  failure  to 
furnish  proof  of  loss."  Continental  Ins.  Co. 
V.  Chance,  —  Okla.  — ,  160  Pac.  114;  Scott 
v.  Dixie  InsT  Co.  70  W.  Va.  533,  40  L.R.A. 
(N.S.)  152,  74  S.  E.  659;  Oklahoma  F.  Ins. 
Co.  V.  Wagester,  38  Okla.  291,  132  Pac.  1071. 

Although  the  act  of  the  defendant  com- 
pany in  the  case  at  bar  in  sending  the  sec- 
ond investigating  agent  with  written  au- 
thority which  set  forth  the  only  ground  men- 
tioned to  the  plaintiff  upon  which  the  com- 
pany might  deny  liability  would  probably 
not  amount  to  a  waiver  in  itself,  it  is  a  cir- 
cumstance which  may  be  considered  in  con- 
nection with  other  acts  and  conduct  on  the 
part  of  the  defendant  which  might  reason- 
ably have  led  the  plaintiff  to  conclude  that 
the  defendant  waived  the  furnishing  of  any 
further  proofs  of  loss. 

It  was  held  by  the  supreme  court  of  this 
state  in  the  case  of  Arkansas  Ins.  Co.  v. 
Cox,  21  Okla.  873,  20  L.R.A.(N.S.)  775,  129 
Am.  St.  Rep.  808,  98  Pac.  552,  that  failure 
to  notify  an  Insured  within  a  reasonable 
time  after  the  filing  of  proofs  of  loss  which 
are  defective  of  the  defect  therein  estops 
the  insurer  from  afterwards  objecting  there- 
to. 

Tliis  principle  is  also  announced  by  the 
supreme  court  of  New  York  in  the  case  of 
Keenev  v.  Home  Ins.  Co.  71  N.  Y.  396,  27 
Am.  Rep.  60.  And  in  the  case  of  St.  Paul 
F.  &  M.  Ins.  Co.  V.  Griffin,  33  Okla.  178,  124 
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Pac.  300,  the  court  says:  That  the  receiving 
and  retaining  defective  proof  of  loss  without 
specific  objection  thereto  is  a  waiver  of  any 
objection  thereto  is  too  well  settled  to  merit 
citation.  In  such  cases  good  faith  would  re- 
quire that  the  association  give  notice  indi- 
cating Uie  defect ;  and  a  failure  to  give  such 
notice,  or  refusal  to  object  on  other  grounds, 
is  regarded  as  an  ccceptance  of  such  defec- 
tive proofs  and  a  waiver  of  defects. 

See  19  Cyc.  862,  and  authorities  there 
cited. 

It  has  been  held  in  several  states  that  the 
retention  of  unearned  premium  by  the  com- 
pany after  knowledge  of  failure  to  comply 
with  terms  of  the  policy  is  evidence  of  waiv- 
er. Alabama  State  Mut.  Assur.  Co.  v.  Long 
Clothing  &  Shoe  Co.  123  Ala.  667,  26  So. 
656;  Law  v.  Hand  in  Hand  Ins.  Co.  29  U.  C. 
C.  P.  1.  And  in  the  case  of  Theriault  v. 
California  Ins.  Co.  27  Idaho,  476,  149  Piic. 
719,  decided  this  year,  the  supreme  court  of 
Idaho  says:  "Regardless  of  the  clause  in 
a  policy  that  no  officer,  agent,  or  other  rep- 
resentative of  the  insurance  company  shall 
have  power  to  waive  any  of  its  provisions  or 
conditions,  where  other  proofs  than  those  re- 
quired in  the  policy  are  accepted  by  an  agent 
authorized  to  adjust  a  loss  the  company 
will  be  deemed  to  have  waived  the  pro- 
visions of  the  policy  fixing  the  manner  of 
making  proof  of  loss." 

Certainly  the  same  principle  would  apply 
where,  as  in  the  case  at  bar,  the  proofs  were 
submitted  to  the  company  itself  without  ob- 
jection or  suggestion  of  their  insufficiency. 
In  the  case  of  Queen  of  Arkansas  Ins.  Co. 
V.  Laster,  108  Ark.  261,  156  S.  W.  848,  it 
w^as  said:  ''When  appellant's  adjuster,  in 
response  to  appellee's  inquiry,  said  that  he 
had  'all  the  proof  he  wanted,'  this  was  a 
waiver  of  any  further  proof  of  loss  on  the 
part  of  appellant,  notwithstanding  the  noi'k- 
waiver  agreement.  It  was  equivalent  to  say- 
ing to  the  appellee  that  appellant  was  sat- 
isfied as  to  his  loss,  and  had  all  the  infor* 
mation  pertaining  thereto  that  appellant  de> 
sired." 

In  the  case  of  McMaster  v.  Insurance  Co. 
of  N.  A.  the  supreme  court  of  New  York 
said:  "Proofs  of  loss  are  no  part  of  the 
contract;  they  only  serve  to  fix  the  time 
when  the  loss  becomes  payable."  55  N.  Y. 
222,  14  Am.  Rep.  230. 

And  in  the  case  of  Ohio  Farmers  Ins.  Co. 
V.  Glaze,  55  Ind.  App.  147,  101  N.  E.  734, 
it  is  said:  "A  stipulation  in  a  policy  that 
'no  agent  has  power  to  waive  any  condition 
of  this  contract  unless  by  written  indorse- 
ment thereon'  refers  to  conditions  essential 
to  make  the  contract  obligatory  and  binding 
upon  the  parties  in  the  first  instance,  and 
to  its  continuing  force  and  obligation  till 
loss  occurs,  but  does  not  refer  to  stipula- 
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tions  requiring  the  assured  to  make  proof 
of  loss  in  a  special  manner,  and  such  stipu- 
lations may  be  waived  by  an  agent  without 
indorsement.  .  .  .  Although  an  insur- 
ance policy  on  its  face  prohibits  any  agent 
from  waiving  any  of  its  conditions,  where 
other  proofs  than  those  required  in  the  pol- 
icy are  accepted  by  an  agent  "of  the  com- 
pany, duly  authorized  to  act  with  reference 
to  that  subject,  the  company  will  be  deemed 
to  have  waived  the  proof  required  by  the 
policy." 

See  also  Stevens  v.  Citizens*  Ins.  Co.  69 
Iowa,  658,  29  N.  W.  769;  Prussian  Nat.  Ins. 
Co.  V.  Peterson,  30  Ind.  App.  289,  64  N.  E. 
102;  Germania  F.  Ins.  Co.  v.  Pitcher,  160 
Ind.  392,  64  N.  E.  921,  66  N.  E.  1003;  Brock 
V.  Des  Moines  Ins.  Co.  106  Iowa,  30,  75  X. 
W.  683;  Minneapolis  F.  &  M.  Mut.  Ins.  Co. 
V.  Fultz,  72  Ark.  365,  80  S.  W.  576;  Han- 
over F.  Ins.  Co.  V.  Gustin,  40  Neb.  828,  59 
N.  W.  375. 

We  therefore  conclude  that  there  was  com« 
petent  evidence  tending  to  sustain  the  alle- 
gations of  waiver  in  plaintiff's  petition  as  to 
the  requirements  for  notice  of  loss  and  proof 
of  loss,  and  the  trial  court  therefore  prop- 
erly overruled  the  defendant's  motion  for  a 
directed  verdict.  There  being  evidence  in  the 
record  reasonably  tending  to  support  the 
verdict  of  the  jury,  the  defendant's  mo- 
tion for  a  new  trial  was  properly  overruled. 

We  therefore  recommend  that  the  judg- 
ment be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  January  23, 
1917. 
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V. 

ALASKA  STEAMSHIP  COMPANY,  Appt 

(—  Wash.  — ,  165  Pac.  880.) 

Blaster  and  servant  —  safe  place  to 
work  —  movable  object  near  ladder  to 
hold  of  ship. 

1.  A  shipowner  is  liable  for  iniury  to  a 
seaman  by  the  act  of  the  boatswain  having 
charge  of  the  unloading  of  cargo  in  leaving 
a  movable  chair  near  the  ladder  leading  to 
the  hold  when  chairs  were  customarily  jfas- 
tened  to  the  deck  and  it  was  necessary  for 
seamen  to  liave  a  handhold  to  reach  the 
ladder  in  safety,  so  that  the  seaman  in  at- 

Note.  —  As  to  whether  the  substantive 
law  of  a  state  may  be  invoked  in  an  action 
for  personal  injuries,  not  resulting  in  death, 
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tempting  to  descend  the  ladder  grasped 
the  chair  for  support  and  was  precipitated 
into  the  hold  by  its  failure  to  support  liira. 
For  other  ccLsea,  see  Seamen^  in  Dig,  1-52 
N,S. 

Same  —  vice-principal  —  boatswain. 

2.  A  boatswain  supervising  the  unload- 
ing of  the  cargo  of  a  ship  and  executing 
the  will  of  the  master  is  a  vice-principal 
with  respect  to  the  seamen  under  his  con- 
trol. 

For  other  caseSf  see  Master  and  Servant,  II. 
c,  5,  6,  (IJ,  in  Dig.  1-52  N.  8. 

Trial  —  jury  —  safe  appliances. 

3.  The  jury  must  determine  whether  or 
not  the  pedestal  of  a  chair  fastened  to  the 
deck  near  the  ladder  leading  to  the  hold 
of  a  ship,  which  is  set  back  from  the  edge 
of  the  hatch  so  that  access  to  it  cannot  be 
gained  from  the  deck  without  assistance, 
is  a  safe  appliance  for  furnishing  the  as- 
sistance necessary. 

For  other  cases,  see  Trial,  II.  o,  8,  d,  in  Dig. 
1-52  N.  8. 

Courts  —  injury  on  high  seas  —  juris- 
diction. 

4.  The  common-law  courts  of  a  state  have, 
under  the  provision  of  the  Judiciary  Act 
conferring  admiralty  jurisdiction  on  Fed- 
eral courts  but  saving  to  suitors  the  right 
of  a  common-law  remSiy  where  the  common 
law  is  competent  to  give  it,  jurisdiction  of 
a  suit  in  personam  against  a  shipowner  by 
a  seaman  to  recover  for  injuries  caused  by  a 
defective  condition  of  the  vessel,  making 
it  unseaworthy. 

For  other  cases,  see  Courts,  IV.  d,  1,  in  Dig. 
1-52  N.  8. 

Conflict   of   laws   —   common   law   and 
admiralty  —  wliich  applicable. 

5.  When  a  common-law  court  of  a  state 
takes  jurisdiction,  under  the  provision  of 
the  Judiciary  Act  conferring  admiralty 
jurisdiction  on  the  Federal  courts  but  sav- 
ing to  suitors  a  common-law  remedy  if  the 
common  law  is  competent  to  give  it,  of  a 
suit  in  personam  by  a  seaman  against  the 
shipowner  for  injuries  due  to  a  defective 
condition  of  the  vessel,  it  will  grant  all  the 
relief  that  a  common-law  court  would  have 
granted  had  the  cause  been  originally  tri- 
able in  such  court,  and  is  not  limited  to 
the  remedy  afforded  by  the  maritime  law. 
For  other  cases,  see  Conflict  of  Laics,  I.  a, 

in  Dig.  1-52  N.  8. 

(June  15,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintifT's  favor  in  an  action  brought  to 
recover   damages   for  personal   injuries   al- 


leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bogle,  Graves,  Merrltt,  A 
Bogle,  for  appellant: 

Defendant  furnished  plaintiff  wi^h  a  rea^ 
sonably  safe  appliance  to  use  in  entering 
the  hold. 

26  Cyc.  1102;  Armour  &  Co.  v.  Russell, 
6  L.R.A.(N.S.)  602,  75  C.  C.  A.  416,  144 
Fed.  614;  Imhoof  v.  Northwestern  Lumber 
Co.  43  Wash.  387,  86  Pac.  650;  22  Cyc. 
1107;  Hoffman  v.  American  Foundry  Co,  18 
Wash.  287,  51  Pac.  385;  Bullivantv.  Spo- 
kane, 14  Wash.  577,  45  Pac.  42. 

Plaintiff  was  not  injured  by  reason  of 
using  the  appliance  furnished  by  defendant 
for  use  in  connection  with  this  work,  but 
was  injured  by  catching  hold  of  a  loose 
pedestal,  which  had  been  placed  in  close 
proximity  to  the  stationary  pedestal  fur- 
nished by  defendant. 

Hoffman  v.  American  Foundry  Co.  18 
Wash.  289,  61  Pac.  385. 

The  rights  and  liabilities  of  the  parties 
hereto  should  be  governed  solely  by  the  prin- 
ciples of  the  maritime  law. 

The  Moses  Taylor,  4  Wall.  431,  18  L.  ed. 
402;  Tlie  Glide,  167  U.  S.  606,  42  L.  ed. 
296,  17  Sup.  Ct.  Rep.  930, 

But  for  the  saving  clause  of  the  Act  of 
1789,  allowing  suitors  recourse  to  a  com- 
petent common-law  remedy,  the  jurisdic- 
tion of  admiralty  courts  over  maritime 
causes  would  be  exclusive. 

Schuede  v.  Zenith  S.  S.  Co,  216  Fed.  566. 

The  saving  clause,  however,  only  saves  to 
suitors  the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to  give 
it.  It  is  not  a  remedy  in  the  common  law 
which  is  saved,  but  a  common-law  remedy. 

The  Moses  Taylor  and  The  Glide,  supra; 
The  Belfast,  7  Wall.  624,  19  L.  ed.  266; 
Ashbrook  v.  The  Golden  Gate,  Newberry, 
Adm.  296,  Fed.  Cas.  No.  574;  The  Isabella, 
Brown,  Adm.  96,  Fed.  Cas.  No.  7,100; 
Knapp,  S.  &  Co.  v.  McCaffrey,  177  U.  S. 
638,  44  L.  ed.  921,  20  Sup.  Ct.  Rep.  824; 
Cornell  S.  B.  Co.  v.  Fallon,  102  C.  C.  A. 
345,  179  Fed.  293;  Gabrielson  v.  Waydell, 
135  N.  Y.  1,  17  L.R.A.  228,  31  Am.  St.'^Rep. 
793,  31  N.  E.  969;  Sanders  v.  Stiraaon  Mill 
Co.  32  Wash.  627,  73  Pac.  688. 

The  master *s  duty  to  furnish  his  servants 
a  safe  place  in  which  to  work  is  not  ap- 
plicable where  the  place  becomes  dangerous 


on  waters  witliin  the  maritime  jurisdiction, 
see  annotation  following  this  case,  post, 
678. 

The  question  whether  members  of  a  ship's 
crew  are  fellows  servants  is  considered  at 
page  438  of  the  note  to  So6eld  v.  Guggen- 
heim Smelting  Co.  50  L.R.A.  417,  on  the 
question,  "What  servants  are  deemed  to  be 
L.R.A.1917F. 


in  the  same  common  employment,  apart 
from  statutes,  where  no  questions  as  to 
vice  principalship  arise."  Many  phases  of 
the  question  of  fellow  servants  and  vice  prin- 
cipalship are  considered  in  notes  that  may 
he  found  by  consulting  the  L.R.A.  Indexes 
under  the  title,  "Master  and  Servant,"  sub- 
title, "Fellow  servants." 
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in  the  progress  of  the  work  either  neces- 
sarily or  from  negligence  of  coservants  in 
the  details  thereof. 

3  Labatt,  Mast.  &  S.  p.  2685;  Oleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Brown,  2Q  C.  C.  A. 
147,  34  U.  S.  App.  759,  73  Fed.  970;  Cit- 
rone  y.  O'Kourke  Engineering  Constr.  Go. 
19  L.R.A.(N.S.)  340,  and  note,  188  N.  Y. 
339,  80  N.  E.  1092;  Fortin  v.  Manville  Co. 
128  Fed.  642;  Durst  v.  Carnegie  Steel  Co. 
173  Pa.  162,  33  Atl.  1102;  Baird  v.  Reilly, 
36  a  C.  A.  78,  63  U.  S.  App.  157,  92  Fed. 
884;  0*Connell  v.  Clark,  22  App.  Div.  466, 
48  N.  y.  Supp.  74;  Petaja  v,  Aurora  Iron 
Min.  Co.  306  Mich.  463,  32  L.R.A.  435,  58 
Am.  St.  Rep.  505,  64  N.  W.  335,  66  N.  W. 
951;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Need- 
hjim,  25  L.R.A.  833,  31  C.  C.  A.  56,  27  U. 
S.  App.  227,  63  Fed.  107;  2  Labatt,  Mast. 
&  S.  §  558;  United  States  Cement  Co.  v. 
Koch,  42  Ind.  App.  251,  85  N.  E.  490;  Bed- 
ford Quarries  Co.  v.  Bough,  168  Ind.  671, 
14  L.R.A. (N.S.)  418,  80  N.  E,  529;  Ameri- 
can Bridge  Co.  v.  Seeds,  11  L.R.A.  (N.S.) 
1041,  75  C.  C.  A.  407,  144  Fed.  605;  Miller 
V.  Moran  Bros.  Co.  39  Wash.  636,  1  L.R.A. 
(N.S.)  283,  109  Am.  St.  Rep.  917,  81  Pac. 
1089. 

PlaintliT,  who  was  working  with  the  sea- 
men who  committed  this  negligent  act  in 
the  same  employment  with  such  seamen, 
could  by  the  exercise  of  the  slightest  care 
and  observation  have  ascertained  the  dan- 
ger. 

Tham  v.  J.  T.  Steeb  Shipping  Co.  39 
Waslj.  271,  81  Pac.  711,  18  Am.  Neg.  Rep. 
€59;  Griffiths  v.  Craney,  38  Wash.  90,  80 
Pac.  274;  Steeples  v.  Panel  &  Folding  Box 
Co.  33  Wash.  359,  74  Pac.  475,  15  Am.  Neg. 
Rep.  543;  Des'ardins  v.  St.  Paul  &  T.  Lum- 
ber Co.  54  Wash.  278,  102  Pac.  1034;  Swan- 
son  v.  Gordon,  64  Wash.  27,  116  Pac.  470. 

The  master  is  under  no  obligation  to  pro- 
vide against  any  special  risks  incident  to 
the  peculiar  manner  in  which  the  servant 
may  perform  the  contract  of  service,  nor  is 
he  required  to  guard  the  servant  against 
dangers  of  which  the  servant  himself  is 
equally  or  more  competent  to  take  notice. 

3  Labatt,  Mast.  4b  S.  p.  2488;  Pleasants 
Y.  Raleigh  &  A.  Air  Line  R.  Co.  96  N.  C.  195. 

A  servant  assumes  the  risk  of  all  dangers, 
however  they  may  arise,  against  which  he 
may  protect  himself  by  the  exercise  of  ordi- 
nary observation  and  care. 

3  Labatt,  Mast.  &  S.  p.  2490;  Pittsburgh 
A  C.  R.  Co.  V.  Sentmeyer,  92  Pa.  276,  37 
Am.  Rep.  684. 

Mr.  Walter  S.  Falton,  for  respondent: 

The  duty  to  provide  a  reasonably  safe , 
place  for  the  servant  to  work  in,  and  rea- 1 
son  ably  safe  appliances,  is  personal  to  thu  | 
master,  and  upon  failure  to  perform  suoh  | 
duty  there  is  no  question  of  fellow  servant. 
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Benson  v.  English  Lumber  Co.  71  Wash. 
621,  129  Pac.  403;  Ralph  v.  American 
Bridge  Co.  30  Wash.  506,  70  Pac.  1098. 

Where  the  negligence  of  the  roaster  and 
a  fellow  servant  concur,  the  master  is  not 
relieved  from  liability. 

Norman  v.  Alaska  Coast  Co.  81  W'ash. 
64,  142  Pac.  434;  Hanson  v.  Columbia  & 
P.  S.  R.  Co.  75  Wash.  342.  134  Pac.  1058; 
Benson  v.  English  Lumber  Co.  supra. 

A  danger  that  is  not  known  to  and  ap- 
preciated by  the  foreman  cannot  be  said  to 
be  so  plain  and  obvious  as  to  be  within 
the  knowledge  of  the  ordinary  employee. 

Elanius  v.  Rothschild,  72  Wash.  152,  129 
Pac.  1091. 

It  is  a  foreman's  dutv  to  look  after  an 
employee's  safety,  and  if  he  fails  in  the 
performance  of  this  duty  the  employee  does 
not  assume  the  risk;  nor  can  he  be  held 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

Magnuson  ▼.  MacAdam,  77  Wash.  292, 
137  Pac.  485;  Anderson  v.  Globe  Nav.  Co. 
57  Wash.  502,  107  Pac.  376;  Christiansen  v. 
McLellan,  74  Wash.  321,  133  Pac.  434; 
Olson  V.  Seldovia  Salmon  Co.  88  Wash.  225, 
152  Pac.  1033;  Parr  v.  Spokane,  67  Wash. 
164,  121  Pac.  453;  Olson  v.  Carlson,  74 
Wash.  39,  132  Pac.  721;  Dumas  v.  Walville 
Lumber  Co.  64  Wash.  381,  116  Pac.  1091; 
Knudsen  v.  Moe  Bros.  66  Wash.  121,  119 
Pac.  27;  Nelson  v.  Ballard  Lumber  Co.  60 
Wash.  693,  111  Pac.  882;  Withiam  v.  Tenino 
Stone  Quarries,  48  Wash.  128,  92  Pac. 
900. 

Obedience  to  orders  on  the  part  of  a  sea- 
man while  on  board  ship  at  sea  is  not  negli- 
gence, even  though  the  seaman  knew  of  the 
danger. 

Keating  v.  Pacific  Steam  W^haling  Co.  21 
Wash.  421,  68  Pac.  224;  1  Labatt,  Mast.  & 
S.  pp.  289  b,  302  a;  Woods  v.  Globe  Nav. 
Co.  40  Wash.  376,  82  Pac.  401,  19  Am.  Neg. 
Rep.  671. 

The  right  of  recovery  is  not  governed  by 
the  maritime  law. 

The  Osceola,  189  U.  8.  159,  47  L.  ed.  760, 
23  Sup.  Ct.  Rep.  483;  The  Argo,  127  C.  C. 
A.  466,  210  Fed.  872;  Henry,  Admiralty 
Jurisdiction  &  Procedure,  p.  3;  Rounds  v. 
Cloverport  Foundry  &,  Mach.  Co.  237  U.  S. 
306,  59  L.  ed.  967,  36  Sup.  Ct.  Rep.  696; 
Ransberry  ▼.  North  American  Transp.  & 
Trading  Co.  22  Wash.  476,  61  Pac.  154; 
Keating  v.  Pacific  Steam  Whaling  Co.  21 
Wash.  416,  58  Pac.  224;  Woods  v.  Globe 
Nav.  Co,  40  Wash.  376,  82  Pac.  401,  19  Am. 
Neg.  Rep.  571;  The  Atlas,  03  U.  S.  302,  23  L. 
ed.  863;  Leon  v.  Galceran,  11  Wall.  185,  20 
L.  ed.  74;  Wildman  v.  VVildman,  70  Conn. 
700,  41  Atl.  2;  Atlantic  &  P.  R.  Co.  v. 
Laird,  164  U.  S.  393,  399,  41  L.  ed.  485,  487, 
17   Sup.   Ct.  Rep.   120;    Boremus  v.   Root, 
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94  Fed.  760;  Kansas  City,  Ft.  8.  &  M.  R. 
Co.  V.  Becker,  67  Ark.  1,  46  L.R.A.  814,  77 
Am.  St.  Rep.  78,  63  S.  W.  406. 

The  law  of  the  place  of  the  accident  will 
be  conclusively  presumed  to  be  the  same 
as  the  lex  fori. 

Marston  v.  Rue,  92  Wash.  129,  159  Pac. 
Ill;  Sheppard  v.  Ooeur  d*Alene  Lumber  Co. 
62  Wash.  12,  44  L,R.A.(N.S.)  267,  112  Pac. 
932,  Ann.  Caa.  1912C,  900;  Pitt  v.  Little, 
58  Wash.  355,  108  Pac.  941. 

Chadwicky  J.,  delivered  the  opinion  of 
the  court: 

Alex  Larson  brought  this  action  to  re- 
cover damages  for  personal  injuries  sus- 
tained while  working  as  a  seaman  on  the 
steamship  Victoria.  The  ship  was  anchored 
oiT  the  shore  in  Alaska  on  the  14th  day  of 
June,  1915.  Larson  was  ordered  by  the 
boatswain  to  go  down  into  the  hold  prepara- 
tory to  working  cargo.  No.  4  lower  hold 
is  covered  by  a  hatch  which  is  12  by  14 
feet.  When  in  place  it  makes  a  part  of  the 
dining  saloon  floor.  It  has  no  combing, 
and,  as  described  by  one  of  the  witnesses,  is 
''as  smooth  as  a  table."  A  dining  room 
table  and  a  row  of  chairs  on  iron  pedestals 
are  built  directly  over,  and  screwed  to  the 
doors  of,  the  hatch.  When  the  hatch  is 
opened  the  chairs  and  table  are  removed, 
and  the  doora  are  folded  back  on  either 
side  by  means  of  a  line  from  a  winch.  Tlie 
hold  is  about  25  feet  deep.  It  is  reached 
by  means  of  a  perpendicular  ladder  placed 
some  7  or  8  inches  back  of  and  under  the 
hatch  opening.  Directly  forward  of  the 
hatch  opening  is  another  table,  and  a  row  of 
chairs.  .The  pedestals  supporting  the  chairs 
for  this  second  table  are  screwed  into  the 
deck  or  the  floor  of  the  dining  saloon  about 
2  or  3  feet  from  the  edge  of  No.  4  hatch. 
It  was  the  custom  of  the  seamen  to  hold 
on  to  one  of  the  forward  stationary  pedestals 
while  securing  a  foothold  and  handhold  on 
the  ladder  when  descending  into  the  hold 
of  the  ship.  The  testimony  shows  that  when 
the  pedestals  supporting  the  chairs  over  the 
hatch  doors  were  removed,  one  of  them  was 
left  standing  loose  near  the  fixed  pedestals 
of  the  forward  table.  When  respondent 
started  to  descend  the  ladder,  he  took  hold 
of  the  unfastened  pedestal  with  his  right 
hand  and  a  fastened  pedestal  with  his  left 
hand.  To  secure  a  hold  with  his  hand  on 
the  ladder,  he  released  his  left  hand,  thus 
throwing  his  weight  on  the  unfastened 
pedestal,  which,  giving  way,  caused  him  to 
fall  into  the  hold  below.  The  jury  found 
that  Larson  had  received  permanent  in- 
juries, and  returned  damages  in  the  sum 
of  $2,600.  The  facts  will  be  further  noticed 
in  the  course  of  the  opinion. 

From  a  judgment  upon  the  verdiet,  de- 
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fendant  has  appealed.  Respondent  predi- 
cates his  right  to  recover  upon  appellant's 
alleged  failure  to  furnish  respondent  with 
a  safe  place  to  work,  and  lack  of  proper  ap- 
pliances to  enable  him  to  safely  carry  out 
the  boatswain's  order  to  go  down  into  the 
hold,  as  well  as  its  negligence  in  placing 
the  loose  pedestal  in  front  of  the  hatch  lad- 
der. The  manner  of  descending  into  the 
hold  may  be  more  particularly  described. 
One  doing  so  must  lie  flat  on  the  floor,  with 
his  feet  and  legs  over  the  opening.  The 
ladder  cannot  be  safely  reached  with  the 
feet  without  some  secure  hold  for  the  hands, 
or  for  one  hand  after  a  foothold  has  been 
secured.  One  hand  must  be  released  and 
reached  under  the  edge  of  the  hatch  and 
gripped  upon  the  uppermost  rung  of  the 
ladder,  when  the  act  of  descending  can  be 
finished  without  inconvenience  or  danger. 

While  the  act  of  descending  is,  under  any 
circumstances,  attended  with  some  danger, 
and  puts  a  seaman  to  the  exercise  of  great 
care  for  his  own  safety,  and  while  it  may 
be,  as  the  testimony  tends  to  show  most 
strongly,  that  toggles,  a  ring  bolt,  or  a  rope 
to  be  thrown  around  the  stationary  pedestal 
should  have  been  provided,  we  think  it  un- 
necessary to  follow  counsel  in  their  rather 
elaborate  discussion  of  this  phase  of  the 
case,  for,  whatever  may  have  been  neces- 
sary under'  ordinary  conditions,  we  have 
here  to  deal  with  an  extraordinary  condi- 
tion. That  is  the  placing  of  a  loose  pedestal 
at  a  place  where  one  of  experience,  in  the 
proper  course  of  his  employment,  might 
throw  his  weight  upon  it  to  his  own  hurt 
or  injury.  Indeed  the  experienced  man, 
the  one  most  accustomed  to  do  the  thing 
required,  would  be  the  one  most  apt  to  reach 
for  the  pedestal  without  conscious  thought 
of  the  possible  insecurity  of  the  thing. 

Passing  then  to  the  ultimate  fact,  we  have 
no  hesitation  in  saying  that  the  jury  was 
justified  in  finding  that  the  proximate  cause 
of  the  injury  was  the  placing  of  the  loose 
pedestal  at  a  place  where  a  man  in  the  exer- 
cise of  ordinary  care  for  his  own  safety 
might  take  hold  of  It.  It  is  not  charged 
that  respondent  put  the  pedestal  where  it 
was,  and  surely  there  is  no  principle  that 
would  hold^im  to  the  rule  of  contributory 
negligence  for  acting  upon  appearances,  and 
without  a  particular  examination  as  to  th.e 
security  of  the  pedestals  immediately  in 
front  of  the  place  where  he  was  compelled 
to  descend.  But  if  respondent  is  not  to  be 
exculpated  from  the  charge  of  contributory 
negligence  as  a  matter  of  law,  the  facts  are 
clearly  sufficient  to  carry  the  case  to  a  jury, 
and  appellant  is  concluded  by  the  verdict. 

Appellant's  first  hope  must  necessarily  lie 
in  the  contention  that  the  loose  pedestal 
was  placed  in  a  position  to  invite  disaster 
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by  ft  fellow  servant;  that  the  negligence, 
if  any,  was  that  of  a  fellow  servant,  and  not 
of  appellant,  and  hence  no  recovery  can  be 
had.  We  think  the  doctrine  of  fellow  serv- 
ant, cannot  apply  for  two  reasons,  equally 
obvious.  The  clearing  of  the  hatch  for  re- 
moving cargo  from  the  hold  was  done  under 
the  immediate  direction  of  the  boatswain, 
who  was  in  the  exereise  of  all  the  authority 
possessed  by  the  master  or  mate.  He  was 
a  vice  principal.  The  duty  of  care  for  the 
safety  of  the  workman  was  upon  the  ship. 
The  work  being  under  the  personal  direc- 
tion of  one  of  higher  authority  than  any 
of  the  seamen,  the  principal'  was  bound  to 
answer  for  the  negligence  of  men  as  well  as 
the  insecurity  of  methods  or  means.  For 
it  would  be  the  ultimate  of  illogic  to  hold 
that  a  principal  could  be  held  when  direct- 
ing, or  for  failure  to  direct,  and  could  not 
be  held  for  a  thing  when  done  under  his  di- 
rection. The  principal  must  act  through  an 
instrumentalf^  of  his  own  choosing,  which 
is  but  another  way  of  saying  that  it  is  the 
duty  of  the  principal  to  furnish  a  reason- 
ably safe  place  to  work,  and  to  keep  that 
place  reasonably  safe  during  the  progress 
of  the  work.  Such  duty  is  not  performed  by 
offering  a  safe  place  to  work,  but  extends  to 
"all  the  instrumentalities,  machinery,  and 
appliances  which  from  the  nature  of  the 
work  directly  affected  the  safety  of  the 
place."  Westerlund  v.  Rothschild,  53  Wash. 
626,  102  Pac.  765. 

That  the  boatswain,  supervising  the  work 
and  executing  the  will  of  the  master  of 
the  ship,  was  a  vice  principal  we  have  no 
doubt.  Respondent  being  hurt  while  fol- 
lowing the  directions  of  the  boatswain,  the 
question  of  contributory  negligence  and  as- 
sumption of  risk  were  for  the  jury. 

The  second  reason  which  finds  response 
in  our  minds,  although  we  do  not  botton 
our  decision  upon  it  for  reasons  hereinbe- 
fore assigned,  is  that  before  the  question  of 
fellow  servant  can  be  considered  by  the 
court  we  must  find  as  a  matter  of  law  that 
the  fixed  pedestal  was  itself  a  safe  ap- 
pliance, and  that  the  accident  would  not 
have  happened  if  the  loose  pedestal  had  not 
been  left  where  it  was.  Whether  the  fixed 
pedestal  was  a  safe  appliance  was  clearly 
a  question  for  the  jury.  Many  witnesses 
testified  that  there  should  have  been  a  ring 
bolt,  or  toggles,  or  a  rope  to  aid  the  sea- 
man. One  of  appellant's  own  witnesses  says 
that  there  should  have  been  a  rope  to  throw 
around  the  fixed  pedestal  to  relieve  the 
reach  between  the  pedestal  and  the  ladder 
below. 

Appellant  finally  contends  that  respond* 
ent  cannot  recover  because  the  obligations 
of  the  parties  are  governed  by  the  maritime 
law;  that  under  the  maritime  law  all  mem- 
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bers  of  the  crew,  with  the  possible  excep- 
tion of  the  master,  are  fellow  servants;  that 
the  liability  of  the  master  or  owner  exists 
whether  the  accident  is  attributable  to  neg- 
ligence or  accident,  but  the  remedy  in  all 
cases  is  limited  to  a  recovery  for  mainte- 
nance and  care.  The  Osceola,  189  U.  S. 
169,  47  L.  ed.  760,  23  Sup.  Ct.  Rep.  483. 
The  right  to  maintain  an  action  in  the  state 
courts  depends  upon  a  proper  construction 
of  §  9  of  the  Federal  Judiciary  Act  ( 1  Stat, 
at  L.  77,  chap.  20,  Rev.  Stat.  §  563,  re-en- 
acted March  3,  1911,  §  24,  36  Stat,  at 
L.  1091,  chap.  231,  Comp.  Stat.  1916, 
§991  (3) ) :  "The  district  courts  shall  have 
original  jurisdiction  as  follows:  ...  Of 
all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  saving  to  suitors  in  all  cases 
the  right  of  a  common-law  remedy  where 
the  common  law  is  competent  to  give  it." 

We  understand  counsel  aright,  it  is  con- 
tended that  there  is  no  such  thing  as  a  com- 
mon-law action  under  the  maritime  law; 
that  there  Is  a  definite  distinction  between 
a  common-law  action,  or  right  of  action  at 
common  law,  and  a  common-law  remedy; 
that  it  is  not  a  remedy  in  the  common  law 
which  is  saved,  but  "a  common-law  rem- 
edy;*' that  the  right  to  recover  for  mainte- 
nance and  cure  irrespective  of  negligence 
was  in  no  case  allowable  at  common  law, 
and  that  therefore  the  remedy  lies  in  the 
statute,  and  so  resting,  a  right  at  common 
law  cannot  be  asserted,  for  "surely  a  vessel 
and  its  owners  are  not  to  be  subjected  to 
all  the  liabilities  of  both  the  common  law 
and  the  admiralty  law,  in  an  action  brought 
in  a  common-law  court,  without  being  en- 
titled to  the  corresponding  benefits  (as  far 
as  its  defenses  are  concerned)  of  such  laws. 
Either  the  admiralty  law  in  its  entirety  is 
enforceable  in  such  courts,  or  it  is  not  en- 
forceable to  any  extent." 

Appellant  cites  The  Moses  Taylor,  4  Wall. 
431,  18  L.  ed.  402;  The  Glide,  167  U.  S.  606, 
42  L.  ed.  296,  17  Sup.  Ct.  Rep.  930;  The 
Belfast,  7  Wall.  624, 19  L.  ed.  266;  Ashbrook 
V.  The  Golden  Gate,  Newberry  Adm.  296, 
Fed.  Cas.  No.  574;  The  Isabella,  Brown, 
Adm.  96,  Fed.  Cas.  No.  7,100;  Knapp  S.  A, 
Co.  V.  McCaffrey,  177  U.  S.  638,  44  L.  ed. 
921,  20  Sup.  Ct.  Rep.  824;  Schuede  v.  Zenith 
S.  S.  Co.  (D.  C.)  216  Fed.  566.  In  Schuede 
V.  Zenith  S.  S.  Co.  supra,  which  is  asserted 
to  be  a  case  directly  in  point,  it  is  said: 
"But  for  the  exception  in  the  Act  of  3870 
Rev.  Stat.  §  711,  Comp.  Stat.  1916,  §  1233, 
carried  into  the  present  Judicial  Code,  al- 
lowing suitors  recourse  to  a  competent  com- 
mon-law remedy,  it  would  seem  that  the 
citations  above,  asserting  the  controlling 
force  of  general  and  statutory  maritime  law, 
indicate  the  necessity  to  overrule  the  mo- 
tion before  the  court.    To  advance  that  sav- 
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ing  clause  as  a  reason  why  the  plaintiff  may 
escape  what  he  may  assume  to  be  the  dis- 
advantages incident  to  his  maritime  con- 
tract and  seek  the  advantages  of  the  statu 
law  in  his  suit  in  a  state  court  upon  such 
a  contract  is,  in  our  judgment,  to  misappre- 
liend  what  is  meant  in  this  provision  by  the 
word  'remedy.'  It  must  be  observed,  as 
suggested  by  Justice  Field,  in  The  Moses 
Taylor,  4  Wall.  431,  18  L.  ed.  402,  quoted 
approvingly  in  The  Glide,  167  U.  S.  606,  617, 
42  L.  ed.  296,  299,  17  Sup.  Ct.  Rep.  930,  that 
what  is  saved  to  a  suitor  'is  not  a  remedy 
in  the  common-law  courts,  but  a  common- 
laviT  remedy;'  that  is,  as  we  paraphrase  it, 
the  suitor  who  has  a  right  of  action  growing 
out  of  a  maritime  contract  may  not  go  in- 
to a  law  court  to  find  a  new  remedy,  but  he 
may  employ  a  common-law  forum,  if  one  is 
found  competent  to  work  out  the  rights  in- 
volved in  his  contract.  In  the  case  before 
us,  the  maritime  law  is  not  so  favorable  to 
the  plaintiff  touching  the  range  of  defense 
to  his  action  as  would  be  the  Ohio  law;  but 
those  defenses  which  he  seeks  to  avoid  are 
incidents  to,  and,  as  against  him,  liabili- 
ties of,  his  contract.  They  help  define  his 
contract  of  employment,  and  hence,  although 
employable  against  him  in  defense,  are  no 
part  of  the  remedy,  as  that  term  is  used 
in  the  saving  clause  of  the  Code.  The  clause 
'leaves  open  the  common-law  jurisdiction  of 
the  state  courts  over  torts  committed  at 
sea*  (The  Hamilton  (Old  Dominion  S.  S. 
Co.  V.  Gilmore)  207  U.  S.  398-404,  52  L. 
ed.  264-269,  28  Sup.  Ct.  Rep.  133),  and  in 
our  judgment  does  nothing  else.  The  extent 
of  liability  for  such  a  tort  to  be  enforced 
in  a  common-law  jurisdiction  is  to  be  re- 
strained by  the  law  which  created  the  rela- 
tion in  which  it  was  committed.  ...  In 
the  case  of  a  cause  of  action  for  an  injury 
incurred  in  the  course  of  a  maritime  em- 
ployment, to  avoid  the  manifest  inconven- 
iences and  inequalities  involved  in  plaintiff's 
interpretation  of  the  saving  clause  in  ques- 
tion, it  is  not  only  reasonable,  but  well 
within  the  language  of  the  law,  to  require 
whichever  court,  state  or  Federal,  is  entered 
to  work  out  a  remedy,  to  enforce  the  gen- 
eral and  uniform  law  maritime  under  which 
the  contract  of  employment  was  made." 

In  Cornell  S.  B.  Co.  v.  Fallon,  102  C.  C. 
A.  346,  346,  179  Fed.  293,  294,  it  was  held : 
"The  contract  between  the  defendant  and 
the  deceased  is  a  maritime  contract,  and  es- 
tablishes their  relation  as  well  in  courts  of 
law  as  in  courts  of  admiralty.  A  seaman 
injured  in  the  service  of  the  vessel  has  a 
right  to  recover  against  the  vessel  and  her 
owners  for  his  wages  and  the  expenses  of 
his  maintenance  and  cure  to  the  end  of  the 
voyage,  or  as  long  as  he  has  a  riclit  to 
wages,  .whether  he  ia  or  they  are  guilty  of 
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negligence  or  not.  And  this  iB  the  e3d:ent 
of  his  right  to  recover.  There  is  an  excep- 
tion, apparently  a  departure  from  the  mari- 
time law,  but  established  by  so  many  deci- 
sions that  the  Supreme  Court  has  declined 
to  disturb  it,  viz.,  that  if  tlie  seaman's  in- 
jury is  due  to  the  personal  negligence  or 
default  of  the  shipowners,  as,  for  instance, 
to  the  unseaworthiness  of  the  vessel  or  her 
tackle,  or  failure  to  supply  proper  medical 
treatment  and  attendance,  he  may  recover 
full  indemnity.  The  Iroquois,  104  U.  S. 
240,  48  L.  ed.  955,  24  Sup.  Ct.  Rep.  640,  16 
Am.  Neg.  Rep.  638;  The  Osceola,  supra;  The 
Troop,  63  C.  G.  A.  584,  128  Fed.  856.  As  no 
personal  negligence  or  default  is  imputed  to 
the  defendant,  the  decedent  would  not  have 
iiad  a  right  to  full  indemnity  if  he  had  lived, 
but  only  to  his  wages  and  the  expense  of 
his  maintenance  and  cure." 

It  is  asserted  that  this  court  has  infer- 
entially  held  that  the  remedy  afforded  by 
the  maritime  law  is  exclusive.  Sanders  v. 
Stimson  Mill  Co.  32  Wash.  627,  73  Pac.  688. 
On  the  other  hand,  respondent  contends  that 
this  case  falls  within  the  exception  noted  in 
the  case  cited  in  the  Cornell  S.  B.  Co.  Case. 
That  is,  any  defect  in  the  ship,  its  tackle, 
or  appliances  for  working  its  cargo  is 
enough  to  render  the  ship  unseaworthy  with- 
in the  meaning  of  that  term  as  employed  in 
the  case  of  The  Osceola,  189  U.  S.  159,  47 
L.  ed.  760,  23  Sup.  Ct.  Rep.  483,  and  to  per- 
mit a  recovery  of  full  indemnity  to  the  ex- 
tent of  the  injury.  That  such  a  defect 
brings  the  case  within  the  rule  of  unsea- 
worthiness is  held  in  the  case  of  The  Argo, 
127  C.  C.  A.  456,  210  Fed.  872,  where  a 
recovery  was  allowed  for  failure  to  guard 
machinery.  That  confusion  should  follow 
the  Federal  statute  is  evident  from  its 
terms.  To  avoid  what  w^ould  often  operate 
as  a  denial  of  justice,  the  courts,  without 
confessing  the  motive,  as  it  seems  to  us, 
have  injected  a  saving  clause  in  the  term 
"unseaworthiness."     The  Osceola,  supra. 

The  Federal  act  "saving  to  suitors  in  all 
cases  the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to  give 
it  .  .  .  leaves  open,"  as  is  said  by  Justice 
Holmes  in  the  case  of  The  Hamilton  {Old 
Dominion  S.  S.  Co.  v.  Gilmore)  207  U..  S. 
398,  62  L.  ed.  264,  28  Sup.  Ct.  Rep.  133, 
"the  common -law  jurisdiction  of  the  state 
courts  over  torts  committed  at  sea."  "This, 
we  believe,  always  has  been  admitted."  The 
question  was,  Congress  haying  remained 
silent,  whether  a  state  could  legislate  so  as 
to  extend  the  jurisdiction  of  its  courts  over 
questions  maritime.  The  court  reasoned, 
inasmuch  as  the  state  courts  had  power  to 
follow  their  own  notions  about  the  law  in 
such  cases,  that  the  power  of  a  state  to 
speak    through    its   other    mouthpiece,   the 
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legislature,  could  not  be  denied;  and  while 
it  may  be,  as  is  said  in  the  Schuede  Case, 
that  the  case  of  The  Hamilton  does  not,  in 
its  terms,  go  beyond  a  holding  that  the 
Federal  statute  extends  jurisdiction  to  the 
state  courts  over  torts  committed  at  sea, 
yet  in  its  spirit  and  its  logic  it  must  be 
taken  at  a  greater  worth,  for  the  power  to 
exercise  a  common-law  jurisdiction,  with- 
out the  right  to  give  such  remedy  as  the 
common  law  would  afford  if  the  ease  were 
between  ordinary  litigants,  would  be  to 
grant  a  right  and  deny  the  very  remedy 
named  in  the  act,  that  is,  a  common- law 
remedy.  To  hold  with  the  Schuede  Case 
that  a  grant  of  jurisdiction  to  the  state 
courts  means  no  more  tlian  a  power  to  give 
the  same  remedies  aa  are  allowable  under 
the  maritime  law  would  be  to  deny  the  prim- 
er definition  of  jurisdiction;  that  is,  the 
power  to  hear  and  determine.  To  deter- 
mine must,  of  necessity,  mean  the  power  to 
enter  a  judgment  consistent  with  the  com- 
mon law  if  the  court  hearing  the  case  has 
common-law  jurisdiction,  and  the  case  falls 
within  the  exception  noted. 

The  right  to  maintain  an  action  in  per- 
sonam even  to  the  extent  of  aider  by  attach- 
ment is  recognized  in  Rounds  v.  Cloyerport 
Foundry  &  Mach.  Co.  237  U.  S.  303,  6»  L. 
ed.  966,  35  Sup.  Ct.  Rep.  596.  There  the 
question  whether  a  contract  for  repairs  was 
a  maritime  contract,  a  breach  of  which 
could  be  determined  only  in  the  Federal 
courts,  was  squarely  put.  The  court  con- 
sidered the  same  saving  statute  which  is 
now  relied  on.  It  was  held  that^  the  ex- 
clusive jurisdiction  of  the  Federal  courts 
extended  to  cases  in  rem;  and  that  no  con- 
troversy might  arise  as  to  the  meaning  of 
the  term,  "in  rem,"  as  it  is  used  in  our 
discussions  of  the  maritime  law,  it  waa 
defined:  "The  proceeding  in  rem  which  is 
within  the  exclusive  jurisdiction  of  admiral- 
ty is  one  essentially  against  the  vessel  it- 
self as  the  debtor  or  offending  thing, — in 
which  the  vessel  is  itself  'seized  and  im- 
pleaded' as  the  defendant,  and  is  judged  and 
sentenced  accordingly.' " 

And  further,  in  discussing  the  question 
of  concurrent  jurisdiction:  "As  this  court 
said  in  Johnson  v.  Chicago  k  P.  Elevator 
Co.  119  U.  S.  388,  30  L.  ed.  447,  7  Sup. 
Ct.  Rep.  254^  in  reviewing  Leon  v.  Galceran, 
11  Wall.  185,  20  L.  ed.  74.  it  was  held  that 
'the  action  in  personam  in  the  state  court 
was  a  proper  one,  because  it  was  a  common- 
law  remedy,  which  the  common  law  was 
competent  to  give,  although  the  state  law 
gave  a  lien  on  the  vessel  in  the  caae,  similar 
to  a  lien  tinder  the  maritime  law,  and  it 
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was  made  enforceable  by  a  writ  of  seques- 
tration in  advance,  to  hold  the  vessel  as  a 
security  to  respond  to  a  judgment,  if  re- 
covered against  her  owner,  as  a  defendant; 
that  the  suit  was  not  a  proceeding  in  rem, 
nor  was  the  \vrit  of  sequestration;  that  the 
bond  given  on  the  release  of  the  vessel  be- 
came the  substitute  for  her;  that  tlie  com- 
mon law  is  as  competent  as  the  admiralty 
to  give  a  remedy  in  all  cases  where  the  suit 
is  in  personam  against  the  owner  of  the 
property;  and  that  these  views  were  not 
inconsistent  with  any  expressed  in  The 
Moses  Taylor,  4  Wall.  411,  18  L.  ed.  402; 
in  The  Hine  v.  Trevor,  4  WalL  655,  18  L. 
ed.  451,  or  in  The  Belfast,  7  Wall.  624,  10 
L.  ed.  266.'" 

As  thus  understood,  we  find  nothing  in 
the  Federal  cases  inconsistent  with  a  former 
decision  of  this  court  (Ransberry  v.  North 
American  Transp.  &  Trading  Co.  22  Wash. 
476,  61  Pac.  154).  Sanders  v.  Stimson  Mill 
Co.  supra,  in  no  way  trenches  upon  the  doc- 
trine of  this  case.  There  a  recovery  was 
properly  limited,  for  the  injury  was  the  re- 
sult of  an  accident.  There  was  no  testi- 
mony showing,  or  tending  to  show,  a  breach 
of  duty  or  of  obligation  on  the  part  of  the 
owner,  or  the  unseaworthiness  of  his  ship. 
Our  conclusion  is  that  an  action  in  personam 
may  be  maintained  for  a  tort  committed  on 
the  high  seas  if  the  accident  is  attributable 
to  the  "unseaworthiness"  of  the  vessel;  that 
the  common-law  courts  of  a  state  have  juris- 
diction concurrent  with  the  Federal  courts 
when  proceeding  in  personam;  and  that  the 
state  court  will  grant  the  relief  that  a  com- 
mon-law court  would  have  granted  had  the 
case  been  originally  triable  in  such  court. 

Objection  is  made  that  the  accident  hav- 
ing occurred  on  the  high  seas,  and  not  with- 
in the  territorial  jurisdiction  of  the  courts 
of  Washington,  respondent  must  seek  his 
remedy  in  the  Federal  courts,  or  take  his 
remedy  in  the  state  court  under  the  mari- 
time law.  It  may  be  that  the  Schuede  Case 
so  holds.  Counsel  insists  that  it  does.  But 
we  prefer  to  hold  what  we  conceive  to  be 
the  better  rule.  Having  held  that  the  ac- 
tion is  one  in  personam,  it  follows  that  it 
is  transitory,  and  appellant  is  subject  to 
suit  in  any  court  having  jurisdiction  of  the 
person.  Jurisdiction  over  the  person  is  not 
questioned  in  this  case.  Moreover,  if  ac- 
tions arising  out  of  the  unseaworthiness  of 
a  ship  are  not  within  the  Federal  statute, 
it  follows  that  a  want  of  jurisdiction  can- 
not be  urged  when  the  action  is  brought  in 
the  state  courts.  Objection  is  ma<lc  to  one 
of  the  instructions,  but,  with  this  view  of 
the  law,  we  think  it  was  not  prejudicial. 
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While  the  recovery  in  tiiis  case  is  sub- 
stantial, and  is  probably  more  than  any  one 
of  us  would  have  been  willing  to  return  if 
we  were  sitting  as  jurors,  we  think  it  is  not 
so  far  out  of  proportion  to  the  injuries  re- 
ceived by  the  respondent  as  to  bear  inherent 


evidence  of  the  passion  and  prejudice  of  the 
jury. 

The  judgment  Is  affirmed. 

Ellis,  Ch.  J.,  and  Morris,   Main,   and 
Webster,  JJ,,  concur. 


Annotation — ^May  substantive  law  of  state  be  invokecl  in  an  action  for 
personal  injuries,  not  resulting  in  death,  on  waters  within  the  maritime 
jurisdiction. 


The  question  under  consideration  pre- 
supposes that  the  tort  in  question  was 
a  maritime  tort,  and  so  within  ad- 
miralty jurisdiction,  and  the  note  there- 
fore is  not  concerned  with  cases  like 
Gordon  v.  Drake  (1916)  —  Mich.  — , 
159  N.  W.  340,  apparently  applying  the 
common-law  rule  of  the  state  with  ref- 
erence to  acts  in  an  emergency,  in  which 
the  position  was  taken  that  the  tort 
was  not  of  admiralty  cognizance,  for 
the  reason  that,  while  it  may  have  orig- 
inated on  the  water,  the  injuries  were 
received  on  shore. 

The  decision  in  Larson  v.  Alaska  S. 
S.  Co.  ante,  671,  that  in  an  action  at 
common  law  based  upon  a  maritime 
tort  a  seaman  may  recover  the  full  in- 
demnity allowed  by  the  common  law, 
and  is  not  bound  by  the  admiralty  rule 
limiting  the  allowance  to  wages  to  the 
end  of  the  voyage  and  the  expenses  of 
maintenance  and  cure  for  a  reasonable 
time  thereafter,  is  directly  opposed  by 
a  subsequently  reported  decision  of  the 
Circuit  Court  of  Appeals  for  the  Second 
Circuit  of  Chelentis  v.  Luckenbach  S.  S. 
Co.  (1917)  L.R.A.  —  — ,  —  C.  C.  A. 
— .  243  Fed.  536.  The  action  in  this 
case,  though  commenced  in  the  Federal 
district  court,  was  brought  as  a  com- 
mon-law action. 

The  court  said  in  effect  that  the  con- 
tract of  a  seaman  is  maritime  and  has 
written  into  it  the  peculiar  features  of 
the  maritime  law,  and  must  be  the  same 
in  every  court,  maritime  or  common-law, 
the  only  difference  between  a  proceeding 
in  one  court  or  the  other  being  that  the 
remedy  would  be  regulated  by  the  lex 
fori. 

As  shown  in  the  opinion  in  the  Lar- 
son Case,  the  decision  in  that  case  is 
also  opposed  by  the  decision  of  the  Dis- 
trict Court  for  the  Northern  District  of 
Ohio  in  Schuede  v.  Zenith  S.  S.  Co. 
(1914)  216  Fed.  566.  That  court  adopts 
a  broad  view  which  confines  the  sub- 
stantive rights  and  liabilities  of  the 
parties  to  a  maritime  tort  to  those  given 
or  imposed  by  the  maritime  law,  and  in 

consequence  denies  the  right  to  invoke 
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r  either  the  law  of  the  state  to  which  the 
vessel  belongs,  or  that  of  the  state  with- 
in whose  territorial  waters  the  mar- 
itime tort  occurred,  for  the  purpose  of 
enlarging  the  rights  or  extending  the 
liabilities  fixed  by  the  maritime  law. 
The  view  is  that  the  saving  clause  of 
the  Judiciary  Act,  which  confers  upon 
the  District  Court  jurisdiction  of  all 
civil  cases  of  admiralty  and  maritime 
jurisdiction,"  saving  to  suitors  in  all 
cases  the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to 
give  it,"  merely  has  the  effect  to  enable 
a  suitor  to  invoke  a  common-law  rem- 
edy, if  any  such  is  available,  to  enforce 
a  substantive  right  derived  from  the 
maritime  law.  The  position  taken  by  the 
court  is  made  plain  by  the  statement  in 
the  opinion,  that  ''it  is  precisely  the 
distinction  drawn  in  cases  dealing  with 
conflicts  between  the  lex  loci  contractus 
and  the  lex  fori,  well  illustrated  in  the 
case  of  Heaton  v.  Eldridge  (1897)  56 
Ohio  St.  87,  36  L.R.A.  317,  60  Am.  St. 
Rep.  737,  46  N.  E.  638,  enforcing  the 
principle  that  'contracts  receive  their 
sanction  from  the  law  of  the  place 
where  they  are  executed  and  to  be  per- 
formed, and  their  interpretation  is  con- 
trolled by  that  law;  but  the  remedy 
upon  the  contract  will  be  administered 
according  to  the  law  of  the  place  where 
the  remedy  is  sought." 

The  principle  illustrated  by  the  case 
cited  in  the  quotation,  that  the  l&w  of 
the  forum  can  only  be  invoked  so  far 
as  it  furnishes  a  remedy  for  the  enforce- 
ment of  the  substantive  rights  and  lia- 
bilities fixed  by  the  law  of  the  situs  of 
the  contract  or  other  transaction,  is  of 
course  well  established  as  regards  cases 
where  an  action  is  brought  in  one  state 
or  country  upon  contracts  or  transac- 
tions made  or  occurring  in  another. 
The  application  of  the  principle,  how- 
ever, to  the  interpretation  of  the  saving 
clause  in  the  Judiciary  Act  very  mate- 
rially restricts  the  scope  and  effect  of 
that  clause,  and  if  adopted  and  applied 
in  the  Larsok  Case  would  apparently 
have  defeated  any  riglit  of  recovery  by 
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the  plaintiff  in  the  state  court  beyond 
that  which  the  maritime  law  would  allow 
in  the  circumstances. 

In  the  Schnede  Case  the  plaintiff,  a 
wheelsman  on  a  vessel  owned  by  a  Min- 
nesota corporationi  was  injured  as  the 
result  of  a  maritime  tort  while  the 
vessel  was  within  the  territorial  waters 
of  Ohio;  defendant  pleaded  that  plain- 
tiff's employment,  in  the  course  of  which 
he  was  injured,  was  under  a  maritime 
contract,  and  the  right  of  recQvery  was 
determinable  by  the  incidents  of  such  a 
contract;  averments  of  the  answer  in 
this  behalf  were  made  the  subject  of  a 
motion  to  strike  out,  and  therefore,  as 
the  court  said,  the  question  was  raised 
whether  in  the  trial  of  the  action  the 
defendant  might  demand  the  ^plica- 
tion of  the  maritime  law  respecting  the 
rights,  duties,  and  liabilities  of  the 
master  to  seamen,  and  the  relation  of 
fellow  servant  and  the  force  td  be  given 
to  the  principle  af  contributory  negli- 
gence, or  whether  the  action  was  to  be 
controlled  by  the  Ohio  Employers'  Lia^ 
bility  Act.  The  court  suggested  in- 
cidentally that  if  the  maritime  law  did 
not  apply  there  would  be  some  doubt 
whether  the  law  of  Minnesota,  as  the 
home  port  of  the  vessel,  rather  than 
the  law  of  Ohio,  would  not  control;  but 
the  decision  of  that  question  was  ren- 
dered unnecessary  by  the  conclusion  that 
the  maritime  law  governed,  so  far  as  the 
substantive  rights  and  liabilities  of  the 
parties  were  concerned. 

As  already  indicated,  the  court  in  the 
Chelentis  Case  places  its  decision  upon 
the  ground  that  the  characteristic  fea- 
tures of  the  maritime  law  enter  into 
and  become  a  part  of  the  seamen's  con- 
tract. There  may  therefore,  perhaps, 
be  some  question  whether  that  court 
would  go  as  far  as  did  the  court  in  the 
Chelentis  Case  when  it  declared  in  ef- 
fect that  the  state  law  cannot,  in  any 
case  of  personal  injuries,  not  resulting 
in  death,  from  a  maritime  tort,  be  re- 
garded for  the  purpose  of  determining 
the  substantive  rights  and  liabilities  of 
the  parties.  As  the  Sehuede  Case,  like 
the  Chelentis  Case^  involved  an  injury 
to  a  seaman,  it  would  seem  that  the  de- 
cision oh  its  facts  might  have  been  put 
upon  the  narrower  ground  taken  in  the 
latter  case. 

The  view  taken  in  the  Sehuede  Case 

seems  to  be  supported  by  the  decision 

of  the  Federal   district   court   for   the 

western  district   of  New  York  in  The 

Henry  B.  Smith   (1912)   195  Fed.  312, 

where  Hazel,  D.  J.,  said  he  was  con- 1 

strained  to  hold  that  in  an  action  for 
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personal  injuries  the  Employers'  Lia- 
bility Act  of  the  state  has  no  applica- 
tion; that  rights  of  action  in  admiralty 
are  sui  generis,  and  controlled  by  the 
maritime  law,  ''save  in  case  of  death, 
wherein  the  states,  by  legislative  enact- 
ments, have  created  liens  and  rights  of 
action  which  are  not  inconsistent  with 
the  maritime  law." 

The  decisions  in  the  Chelentis  and 
Sehuede  Cases,  however,  are  opposed 
not  only  by  the  L^bson  Case,  ante,  671, 
but  also  by  the  decision  of  the  Federal 
district  court  for  the  district  of  Oregon 
in  Keithley  v.  Northern  P.  S.  S.  Co. 
(1916)  232  Fed.  265,  where  the  court 
sustained  a  demurrer  to  an  answer  set- 
ting up  the  defenses  of  the  act  of  a 
fellow  servant,  assumption  of  risk,  and 
contributory  negligence  in  an  action 
brought  specifically  under  the  Oregon 
Employers'  Liability  Act  for  injuries  to 
a  longshoreman  sustained  on  board  a 
vessel  within  the  territorial  waters  of 
Oregon.  Wolverton,  D.  J.,  remarked  at 
the  close  of  the  opinion  that,  with  all 
due  deference  to  the  able  and  exhaustive 
opinion  of  Judge  Killits  in  the  Sehuede 
Case,  he  was  unable  to  agree  with  the 
latter's  conclusions. 

Although  admiralty  follows  the  com- 
mon law  in  denying  an  action  for  death, 
it  is  now  settled  that  an  action  under  a 
state  death  statute  for  death  from  a 
maritime  tort  may  be  maintained  either 
in  a  state  court  or  an  admiralty  court. 
(See  note  to  Rainey  v.  W.  B.  Grace  & 
Co.  L.R.A.1916A,  1157.)  This  was  rec- 
ognized in  the  Sehuede  Case,  but  the 
court  there  said  that  in  all  the  cases  sus- 
taining that  principle,  from  one  of  the 
earliest  (American  S.  B.  Co.  v.  Chase 
(1873)  16  Wall.  (U.  S.)  532,  21  L.  ed. 
369)  to  the  latest  (The  Hamilton  (Old 
Dominion  S.  S.  Co.  v.  Gilmore)  (1907) 
207  U.  S.  398-404,  52  L.  ed.  264-269, 
28  Sup.  Ct.  Rep.  133,  and  Thompson 
Towing  A  Wrecking  Asso.  v.  McGregor 
(1913)  124  C.  C.  A.  479,  207  Fed.  209)^ 
the  application  of  state  laws  is  sus- 
tained, not  because  such  laws  can  be 
utilized  in  all  cases  when  a  suitor  pre- 
fers to  enter  a  state  court,  but  because 
"where  no  remedy  exists  for  an  injury 
in  the  admiralty  courts,  the  fact  that 
such  courts  exist  and  exercise  jurisdic- 
tion in  other  causes  of  action  leaves 
the  state  courts  as  free  to  exercise  jur- 
isdiction in  respect  to  an  injury  not 
cognizable  in  the  admiralty  as  if  the 
admiralty  courts  were  unknown  to  the 
Constitution  and  had  no  existence  in 
our  jurisprudence."  Again  the  court 
said:   ''In   admiralty  no  remedy   exists 
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for  a  death  resulting  from  a  marine 
tort.  In  Cornell  S.  B.  Co.  v.  Fallon 
(1909)  102  C.  C.  A.  345,  179  Fed.  293, 
Circuit  Court  of  Appeals,  Second  Cir- 
&cuit,  a  death  case,  action  at  law  under 
the  New  York  modification  of  Lord 
Campbell's  Act,  it  was  pointed  out  that 
decedent,  a  seaman  injured  in  the  serv- 
ice of  his  vessel,  had  he  lived  to  sue 
either  at  law  or  in  admiralty,  would 
have  had  his  ripfhts  determined  by  the 
law  maritime  affecting  his  contract  of 
employment,  whereas  his  administratrix 
was  privileged  to  use  the  state  law." 
The  court  in  the  Schuede  Case  added 
that  a  careful  reading  of  Murray  v. 
Pacific  Coast  S.  S.  Co.  (1913)  207  Fed. 
688,  discloses  that  while  the  question  be- 
fore the  court  in  the  case  at  bar  there 
arose,  it  was  not  found  necessary  to 
decide  it. 

As  shown  in  the  note  in  L.R.A.1917D, 
88,  on  Workmen's  Compensation  Acts, 
it  has  been  held  by  the  United  States 
Supreme  Court  that  a  state  workmen's 
compensation  act  is  not  applicable  to 
injuries  occurring  on  vessels  in  waters 
within  the  admiralty  jurisdiction  of  the 
United  States,  or  at  least  that  such  an 
act  cannot  apply  to  a  maritime  tort  oc- 


curring on  a  foreign  vessel  while  within 
the  territorial  waters  of  the  state.  This 
decision,  however,  does  not  rest  upon 
the  broad  ground  taken  in  the  Schuede 
Case.  Indeed,  the  opinion  in  Southern 
P.  Co.  V.  Jenson  (1917)  244  V.  ft.  205, 
61  L.  ed.  1086,  37  Sup.  Ct.  Rep.  524, 
concedes  that  the  general  maritime  law 
may  be  changed,  modified,  or  affected  to- 
some  extent  by  state  legislation;  and 
the  decision  is  put  upon  .  the  ground 
that  "the  remedy  which  the  Compensa- 
tion Statute  attempts  to  give  is  of  a 
character  whollv  unknown  to  the  com- 
mon law,  incapable  of  enf6rcement  by 
the  ordinary  processes  of  any  court, 
and  is  not  saved  to  suitors  from  the 
grant  of  exclusive  jurisdiction."  The 
injuries  in  the  Jenson  Case  resulted  in 
death,  but  the  decision  is  of  course  ap- 
plicable to  injuries  not  resulting  in 
death.  The  decision  does  not  affect  the 
rule  previously  referred  to,  that  an  ac- 
tion may  be  maintained  under  a  state 
death  statute  for  death  resulting  from 
a  maritime  tort,  except  as  it  excludes 
the  principles  upon  which  the  Compen- 
sation Acts  are  founded,  in  determining* 
the  defendant's  liability.  Q.  H.  P. 
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MARY  R.  LYONS,  Appt., 

V. 

MARIANNE  WALSH. 

(—  Conn.  — ,  101  Atl.  488.) 

AcUoining  owners  —  duty  to  maintain 
retaining  wall. 

1.  A  succesbor  in  title  of  one  who  upon 
removinjr  the  lateral  support  of  an  adjoining 
lot  erects  a  retaining  wall  upon  such  ad- 
joining lot  is  under  no  obligation  to  keep 
the  wall  in  repair  where  no  such  obligation 
is  imposed  by  contract. 

I^^or  other  ciisea,  see  Adjoining  Oirnerff,  in 
Dig.  1-52  N.  8. 

In jn notion  ^  to  compel  restoration  of 
rctalnint;  wall  —  when  grantocl. 

2.  Injunction  will  not  lie  to  compel  one 
to  repair  a  retaining  wall  on  his  property 
to  prevent  its  falling  onto  the  adjoining 
property,  in  the  absence  of  anything  to  show 
that  irreparable  injury  will  result  there- 
from. 

For  other  cases,  see  Injunction,  I.  e,  in  Dig. 
1-52  N.  a. 

Note.  —  For  duty  as  to  maintenance  and 
lepair  of  retaining  wall,  sec  annotation  fol- 
j  owing  this  case,  post,  683. 
L.R.A.1917F. 


Adjoining   owners  —  fall    of  retaining 
wall  —  damages. 

3.  One  upon  whose  property  portions  of 
a  retaining;  wall  fall  irom  adjoining  prop- 
erty is  entitled  to  such  damages  as  will  com- 
pensate him  for  the  injury  done. 
For  other  cases,  see  Adjoining  Owners,  ff» 

Dig,  1-52  N.  S. 

(July  6,  1917.) 

APPEAL  by  plaintiflT  from  a  judgment  of 
the  Court  of  Common  Pleas  for  New 
London  County  in  favor  of  defendant  on  her 
counterclaim,  in  an  action  brought  to  com- 
pel her  to  repair  a  retaining  wall,  and  for 
damages  for  injury  already  incurred.  Re- 
versed. 

Statement  by  Case,  J. : 

The  parties  own  adjoining  city  house  lots 
on  a  street  in  Norwich  running  north  and 
south.  Both  lots  were  originally  in  one 
tract,  and  in  its  natural  condition  the  land 
sloped  unbrokenly  and  at  a  steep  pitch  from 
the  north.  Long  before  either  of  the  pres- 
ent owners  acquired  title  to  her  lot,  the  then 
owner  of  the  lower  lot,  who  had  purchased 
from  the  original  owner  of  the  tract,  leveled 
a  part  of  his  land  for  building  upon  it,  and 
in  so  doing  excavated  and  removed  the  soil 
from  this  portion  up  to  and  along  a  section 
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of  his  northern  hotindary  line.  This  destroyed 
for  a  corresponding  distance  the  natural 
lateral  support  of  the  adjoining  land  of  the 
north  lot,  and  to  replace  it  he  built  into  the 
bank  a  retaining  wall  10  feet  high  along  this 
portion  of  the  east  and  west  line.  This  was 
set  wlioUy  upon  the  upper,  or  what  is  now 
the  Walsh,  lot,  and  the  dividing  line  of  the 
two  properties  lies  along  its  exposed  south- 
ern face.  Some  years  afterwards,  in  1895, 
and  after  the  defendant  had  become  the 
owner  of  the  north  lot>  a  later  owner  of  tlie 
south  lot  made  another  excavation  in  prepa- 
ration for  further  building,  and  removed 
more  soil  up  to  the  line  as  extended  from 
the  eastern  end  of  the  wall.  This  operation 
removed  the  lateral  support  of  the  Walsh 
land  along  the  continued  line,  and  in  substi- 
tution for  this  support  he  extended  the  wall 
at  the  same  height  of  10  feet  still  further 
along  the  line,  continuing  it  wholly  on  the 
Walsh  land,  so  that  the  dividing  line  of  the 
two  lots  follows  the  southern  face  of  the 
wall  througliout  its  length.  The  height  of 
the  wall  measures  the  depth  of  the  exca- 
vations at  the  line,  and  no  additional  bur- 
den requiring  more  than  the  natural  lateral 
support  of  the  soil  has  ever  been  added  to 
the  Walsh  lot.  The  parties  are  ignorant  of 
the  circumstances  under  which  the  first  sec- 
tion of  the  wall  was  placed  on  the  Walsh 
lot,  save  that  its  purpose  and  the  person 
erecting  it  were  as  already  stated,  and,  al- 
though the  remaining  part  of  the  wall  was 
built  after  the  defendant  had  acquired  her 
present  ownership,  the  record  is  silent  as  to 
why  this  part  of  the  wall  was  also  placed 
wholly  upon  her  land.  No  deed  dealing  with 
any  of  the  property  involved  mentions  the 
wall.  The  plaintiff  bought  the  south  lot  in 
1013,  and  through  neglect  and  the  work  of 
the  elements  the  wall  has  been  disintegrat- 
ing for  several  years,  there  being  no  evidence 
of  any  effort  by  anyone  to  maintain  it  or 
keep  it  in  repair.  It  is  now  out  of  plumb  in 
parts,  and  stones  from  it  have  become  loos- 
ened and  dislodged,  and  have  fallen  upon 
the  plaintiff's  land.  Damage  to  the  plain- 
tiff from  this  cause  during  the  two  years 
next  before  this  action  was  brought  amounts 
to  $25.  More  trouble  of  this  character  is 
likely  to  occur,  and  the  wall  is  in  danger  of 
further  collapse,  unless  it  is  strengthened  or 
restored. 

There  was  apparently  no  dispute  between 
the  parties  as  to  these  essential  facts,  and 
upon  them  the  plaintiff  claimed,  by  way  of 
equitable  relief,  a  mandatory  injunction  di- 
recting the  proper  repair  or  rebuilding  of 
the  wall  by  the  defendant,  and  legal  relief 
in  damages  for  the  injury  already  incurred. 
The  defendant,  in  pursuance  of  a  counter- 
claim which  rehearsed  the  more  important 
L.II.A.1917F. 


of  the  facts  and  supplemented  them  with 
further  allegations  in  the  nature  of  asiiamed 
legal  deductions  from  them,  claimed  a  man- 
datory injunction  compelling  the  restoration 
of  the  wall  by  the  plaintiff  to  a  condition  of 
efficiency,  or  the  furnishing  of  other  ade- 
quate support  for  the  defendant's  land.  The 
trial  court  rendered  judgment  for  the  de- 
fendant for  a  mandatory  injunction  as 
prayed  for,  and  for  nominal  damages,  and  the 
plaintiff's  claim  of  error,  alternatively  stat- 
ed in  its  several  assignments  upon  the  ap- 
peal, is  based  upon  the  court's  holding  that 
the  duty  of  maintaining  the  wall  rested  upon 
the  plaintiff,  and  in  not  holding  that  it  rest- 
ed upon  the  defendant. 

Messrs.  'William  U.  Shields,  Thomas 
M;.  Shields,  and  WilliMn  H,  Shields,  Jr., 

for  appellant: 

The  right  of  lateral  support  ia  the  right 
of  every  landowner  to  have  his  land  in  its 
natural  state  preserved  unbroken.  It  is  a 
natural  right,  and  not  an  easement  in  ad- 
joining land. 

Rutkoski  V,  Zalaski,  90  Ck>nn.  108,  06 
Atl.  365;  Bigelow,  Torts,  8th  ed.  chap.  15, 
p.  428;  Washburn,  Easements  &  Servitudes, 
4th  ed.  pp.  580-682;  Gilmore  v.  Driscoll, 
122  Mass.  199,  23  Am.  Rep.  312,  14  Mor. 
Min.  Rep.  37 ;  Backhouse  v.  Bonomi,  9  II.  L. 
Cas.  503,  11  Eng.  Reprint,  825,  34  L.  J.  Q. 
B.  N.  S.  181,  7  Jur.  N.  S.  809.  4  L.  T.  N.  S. 
754,  9  Week.  Rep.  769,  16  Eng.  Rul.  Cas. 
216,  13  Mor.  Min.  Rep.  677;  Kansas 
City  Northwestern  R.  Co.  v.  Schwake,  68 
L.R.A.  683  and  note,  70  Kan.  141,  78  Pac, 

431,  3  Ann.  Cas.  118;  Jones,  Easements,  §§ 
585,  500,  627. 

Plaintiff  is  not  responsible  to  defendant 
for  acts  of  plaintiff's  predecessors  in  title. 

Hall  V.  Norfolk  [1900]  2  Ch.  493,  69  L. 
J.  Ch.  N.  S.  571,  64  J.  P.  710,  48  Week.  Rep. 
566,  82  1j.  T.  N.  S.  836,  16  Times  L.  R.  443, 
20  Mor.  Min.  Rep.  636;  Greenwell  v.  Low 
Beechburn  Coal  Co.  [1897]  2  Q.  B.  165,  66 
L.  J.  Q.  B.  N.  S.  643,  76  L.  T.  N.  S.  769; 
Kansas  City  Northwestern  R.  Co.  v. 
Schwake,  68  L.R.A.  695  and  note,  70  Kan. 
141,  78  Pac.  431,  3  Ann.  Cas.  118;  Secon- 
gost  V.  Missouri  P.  R.  Co.  63  Mo.  App.  369. 

Plaintiff  after  becoming  owner  of  tlie  ad- 
joining property  owed  no  duty  to  the  wall. 

Washburn,  Easements  &,  Servitudes,  4th 
ed.  "6;  Whiting  v.  Gaylord,  66  Conn.  337,. 
50  Am.  St.  Rep.  87,  34  Atl.  85;  Ward  v.  Ivea, 
91  Conn.  12,  98  Atl.  337 ;  Ockerhausen  v.  Ty- 
son, 71  Conn.  31,  40  Atl.  1041;  AinswortJi 
V,  Lakin,  180  Mass.  397,  57  L.R.A.  132,  91 
Am.  St.  Rep.  314,  62  N.  E.  746;  Pcrley  v. 
Cambridge,    220    Mass.    607,    L.B.A.1915E, 

432,  108  N.  E.  494. 
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It  was  the  defendant's  duty  to  maintain 
and  safeguard  the  wall. 

3  Shearm.  &  Redf .  Neg.  1913,  §  702 ;  Ains- 
worth  V.  Lakin,  180  Mass.  397,  67  L.R.A. 
132,  91  Am.  St.  Rep.  314,  62  N.  E.  746. 

Mr.  J.  J.  Desmond,  for  appellee: 

The  right  to  lateral  support  is  regarded 
as  an  incident  to  the  ownership  of  land,  and 
its  infringement  has  been  considered  as  a 
nuisance  which  equity  may  enjoin. 

Trowbridge  v.  True,  52  Conn.  190,  52  Am. 
Rep.  579 ;  Gilmore  v.  Driscoll,  122  Mass.  199, 
23  Am.  Rep.  312,  14  Mor.  Min.  Rep.  37; 
Ceflfarelli  v.  Landino,  82  Conn.  126,  72  Atl. 
564;  Thomp.  Neg.  §  1101;  Pettit  v.  James- 
town &  F.  R.  Co.  222  Pa.  490,  21  L.R.A. 
(N.S.)  318,  71  Atl.  1048. 

Case,  J.,  delivered  the  opinion  of  the 
court : 

When  a  former  owner  of  the  Lyons  land 
first  disturbed  its  surface,  he  did  so  at  the 
peril  of  answering  in  damages  if  his  act 
should  destroy  the  lateral  support  which 
was  his  neighbor's  by  natural  right.  The 
law  as  to  that  situation  is  universally  set- 
tled: "The  right  of  an  owner  of  land  to  the 
support  of  the  land  adjoining  is  jure  na- 
turte,  like  the  right  in  a  flowing  stream. 
Every  owner  of  land  is  entitled,  as  against 
his  neighbor,  to  have  the  earth  stand  and 
the  water  flow  in  its  natural  condition." 
Gilmore  v.  Driscoll,  122  Mass.  199,  201,  23 
Am.  Rep.  312,  14  Mor.  Min.  Rep.  37 ;  Trow- 
bridge V.  True,  62  Conn.  190,  52  Am.  Rep. 
579;  Ceffarelli  v.  Landino,  82  Conn.  126,  72 
Atl.  564. 

He  apparently  recognized  this,  and  sought 
to  forestall  the  probable  result  to  the  higher 
ground  of  the  upper  lot  by  substituting  an 
artificial  support  to  safeguard  it.  In  every 
effective  sense  he  accomplished  this  purpose, 
but  what  he  actually  did  was  to  take  away 
a  portion  of  his  neighbor's  land  and  replace 
it  with  a  solid  stone  wall.  Whether  he  in- 
vaded the  adjoining  lot  by  mistake  or  with 
its  owner's  consent  is  of  no  consequence,  so 
far  as  his  successors  in  title  are  concerned. 
It  was  in  any  event  so  done  as  to  leave  no 
charge  upon  his  own  land.  Tlie  wall  became 
as  much  a  part  of  the  realty  upon  which  it 
was  built  as  the  earth  had  been  which  it  re- 
placed, and  with  the  same  incidents  and 
burdens  of  ownership  as  attach  to  every 
part  of  the  land  on  which  it  stands.  Ward 
V.  Ives,  91  Conn.  12,  21,  22,  98  Atl.  337. 

The  accepted  law  with  relation  to  lateral 
support  is  therefore  without  direct  signifi- 
cance here,  and  of  onlv  an  incidental  inter- 
est  in  its  possible  bearing  upon  the  equities 
which  the  case  discloses.  Such  right  arising 
from  it  as  the  defendant's  predecessors  in 
L.R.A.1917F. 


title  had  in  relation  to  the  adjoining  land 
was  by  way  of  relief  in  damages,  onoe  sl 
wrongful  invasion  had  been  followed  by  an 
actual  injury  to  the  land.  There  is,  of 
course,  no  natural  right  to  equitable  inter- 
ference for  the  prevention  of  such  an  antic- 
ipated wrong,  though  it  may  very  well  be 
that  in  cases  presenting  situations  peculiar 
to  themselves  and  disclosing  the  essential 
elements  of  irreparable  injury  a  court  of 
equity  will  interpose  its  aid.  But  the  re- 
dress contemplated  by  the  law  is  that  which 
comes  from  an  infringement  of  the  right 
that  works  actual  damage.  The  violator  is 
then  answerable  for  his  tort,  whether  he  be 
the  owner  of  the  premises  on  which  the  in- 
itial mischief  is  committed,  or  the  merest 
stranger  to  the  title.  Gilmore  v.  Driscoll, 
122  Mass.  199,  208,  23  Am.  Rep.  312,  14 
Mor.  Min.  Rep.  37.  The  action  is  a  purely 
personal  one.  The  wrong  which  gives  rise 
to  it  binds  the  land  to  nothing, — charges  the 
title  with  nothing.  But  if  the  owner,  in 
anticipation  of  such  an  injury  arising  out 
of  his  acts,  sets  an  artificial  structure  on 
his  own  land  to  prevent  it,  and  to  replace 
what  he  has  removed,  he  assumes  an  obli- 
gaition  which  equity  will  recognize,  and 
charges  the  land  with  its  maintenance,  so 
far,  at  least,  as  that  maintenance  is  neces- 
sary to  preserve  his  neighbor's  rights. 

The  defendant  seems  to  assume  that  in 
some  way  the  situation  presented  here  is 
controlled  by  this  principle,  and  relies  chief- 
ly upon  the  earnestly  urged  unfairness  of 
saddling  the  maintenance  of  the  wall  upon 
her,  when  it  was  confessedly  erected  by  a 
former  owner  of  the  adjoining  land  to  pro- 
tect what  later  became  hers  from  the  con- 
sequences of  his  invasion.  However  persua- 
sive her  statement  of  the  equities  may 
appear  in  this  limited  view  of  the  situation, 
the  claim  is  not  tenable.  It  ignores  the 
entire  absence  of  the  link  vitally  necessary 
here  to  fasten  any  liability  upon  the  plain- 
tiff,— a  burden  upon  the  land  itself  which 
attaches  to  her  as  its  owner.  She  is  ob- 
viously only  reachable  through  this,  and  it 
is  not  even  seriously  suggested  that  under 
the  positive  and  well-understood  law  of  real 
property  the  land  came  to  her  charged  with 
any  duty  to  this  wall.  As  to  any  suppos- 
able  personal  agreement  by  the  builders  of 
the  wall  to  maintain  it,  if  we  were  at  liber- 
ty on  the  record  before  us  to  assume  that 
such  an  agreement  ever  existed,  there  is  no 
conceivable  theory  of  law  or  equity  which 
could  transfer  the  obligations  of  such  a  per- 
sonal undertaking  to  the  plaintiff  upon  her 
mere  acquirement  of  a  title  in  no  way  affect- 
ed by  it. 

But,  while  these  considerations  are  de> 
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cisire  of  the  case,  it  is  apparent  that  some- 
thing might  be  said  for  the  plaintiff's 
equitable  position  here,  if  there  were  occa- 
sion to  treat  the  matter  in  that  aspect.  She 
succeeded  to  her  present  ownership  as  re- 
cently as  1013,  and  took  the  land  as  she 
found  it.  The  wall  was  no  part  of  her  pur- 
chase, but  was  an  open  and  visible  part  of 
the  adjoining  property.  We  may  properly 
assume  from  the  facts  found  that  it  was 
then  in  an  advancing  condition  of  decay. 
Whatever  the  original  purpose  of  its  erec- 
tion had  been,  it  became,  after  her  owner- 
ship began,  a  source  of  annoyance,  if  not  a 
menace,  to  her  occupation.  Even  had  she 
taken  title  with  knowledge  that  the  struc- 
ture had  been  voluntarily  put  there  by  some 
former  owner  ol  the  land  she  was  Suying, 
to  avoid  a  personal  liability  for  a  tort  of  his 
own,  this  could  not  wei^en  her  position 
from  the  standpoint  of  equity.  She  was  in 
no  sense  equitiUblyi  any  more  than  legally, 
answerable  for  any  act  of  her  predecessor  in 
title,  to.  which  she  was  not  a  party,  and 
which  did  not  result  in  a  charge  upon  the 
land.  We  are  unable  to  sustain  the  judg- 
ment of  the  trial  court,  charging  the  plain- 


tiif,  as  it  does,  with  the  duty  of  maintaining 
the  wall,  but  the  finding  is  comprehensive 
enough  to  warrant  a  final  disposition  of  the 
case  without  a  retrial. 

The  plaintiff  is  entitled  to  recover  for  the 
damage  already  done  to  her  land  by  fall- 
ing parts  of  the  wall;  but  as  to  her  claim 
for  equitable  relief  by  way  of  a  mandatory 
injunction  directing  the  rebuilding  or  res- 
toration of  the  wall  to  its  original  condition, 
we  are  not  satisfied  that  irreparable  injury 
is  clearly  enough  disclosed  to  warrant  the 
exercise  of  so  drastic  a  power.  Equitable 
relief  of  this  character  is,  and  for  the  most 
obvious  reasons  should  be,  granted  only  in 
situations  which  so  clearly  call  for  it  as  to 
make  its  refusal  work  real  and  serious  hard- 
ship and  injustice.  The  facts  of  the  case  be- 
fore us  hardly  bring  it  within  this  require- 
ment. 

There  it  error,  the  Judgment  is  reversed, 
and  the  cause  is  remanded,  with  directions 
to  the  Court  of  Common  Pleas  to  enter  a 
judgment  for  the  plaintiff  to  recover  dam- 
ages, assessed  at  $26. 

The  other  Judges  concur. 


Annotatioii — Duty  as  to  mamtenance  and  repair  of  retaining  wall. 


The  question  as  to  the  duty  of  main- 
tenance and  repair  of  a  retaining  wall 
under  the  circumstances  existing  in  Ly- 
ons ▼.  Walsh,  ante,  680,  appears  to  be 
a  novel  one.  Indeed,  the  question  gen- 
erally as  to  the  duty  of  maintenance 
and  repair  of  such  walls  seems  to  have 
received  little  judicial  discussion.  There 
are  cases,  such  as  Abrey  v.  Detroit 
(1901)  127  Mich.  374,  86  N.  W.  785,  in- 
volving the  question  of  the  duty  to  con- 
struct a  retaining  wall.  And  in  actions 
for  personal  injuries  the  question  has 
arisen  as  to  whether  a  landowner  was 
negligent  with  respect  to  a  retaining 
wall.  Thus,  it  was  held  in  Schimberg  v. 
Cutler  (1906)  74  C.  C.  A.  33,  142  Fed. 
701,  that  the  owner  of  a  lot  who,  with 
the  consent  of  the  county  commissioners, 
built  a  retaining  wall  beside  an  ordinary 
county  highway,  which  was  about  8  feet 
higher  than  the  lot,  was  not  obliged  to 
place  a  railing  on  the  top  of  the  wall  to 
prevent  people  from  falling  off  the  high- 
way upon  his  lot. 

And  in  an  action  for  damages  for  the 
fall  of  a  retaining  wall  built  at  the  inter- 
section in  the  rear  of  plaintiff's  and  de- 
fendant's lots,  which  abutted  on  different 
streets,    it    was    held    in    Steeneek    v. 

O'Leary  Realty  &  Constr.  Co.  (1913)  80 
L.R.A.1917F. 


Misc.  607,  141  N.  Y..Si^)p.  572,  that 
there  could  be  no  recovery,  where  it  ap- 
peared that  the  plaintiff's  lot  was  several 
feet  higher  than  that  of  the  defendant, 
that  the  wall  was  a  dry  wall  resting  upon 
the  top  soil,  and  that  the  space  between 
the  wall  and  the  side  of  a  slope  on  plain- 
tiff's premises  had  been  filled  in  with 
rock  and  earth,  and  that  the  defendant 
had  notified  t)ie  plaintiff  of  its  intention 
to  excavate  on  its  lot  for  building  pikr<> 
poses,  and  had  excavated  to  a  depth  of 
about  2  feet,  and  within  from  18  inches 
or  2  feet  of  the  wall,  when  it  gave  way. 
It  was  held  that  the  case  was  not  within 
the  provisions  of  the  building  code,  and 
that,  although  nothing  was  done  to 
strengthen  the  wall,  negligence,  which 
was  essential  to  the  plaintiff's  recovery, 
was  not  shown  on  the  part  of  the  de- 
fendant. 

As  to  liability  for  removal  of  lateral 
or  subjacent  support  of  land  in  its  nat- 
ural condition,  see  note  to  Kansas  City 
Northwestern  R.  Co.  v.  Schwake,  68 
L.R.A.  673. 

As  to  express  agreements  or  covenants 
for  lateral  support,  see  note  to  Orr  v. 
Dayton  &  M.  Traction  Co.  48  L.R.A. 
(N.S.)  474.  R.  E.  H. 
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GUST  AVE  A.  SCHENK 

V. 

CITY  OF  ANN  ARBOR. 

(—  Mich.  — ,  163  N.  W.  109.) 

Water  —  i>eroo]atiiig  —  rig'lit  of  mnnlci- 
pallty  to  use. 

A  municipal  corporation  cannot  pump 
percolating  water  from  land  owned  by  it 
for  distribution  to  its  inhabitants  at  a  dis- 
tance from  the  land,  where  the  water  is  se- 
cured in  such  quantities  as  are  unreasonable 
with  respect  to  the  owner  of  adjoining  prop- 
erty. 
For  other  cases,  see  Waters,  II,  h,  in  Dig, 

1-52  N.  8. 

(Kuhn,  Ch.  J.,  and  Brooke  and  Steere,  JJ., 

dissent. ) 

(May  31,  1917.) 

(><  ROSS  APPEALS  from  a  decree  of  the 
J  Circuit  Court  for  Washtenaw  County 
in  an  action  brought  to  restrain  defendant 
from  pumping  percolating  water  from  land 
owned  by  it,  defendant  appealing  from  so 
much  of  the  decree  as  allowed  plaintiff  any 
damages,  and  plaintiff  appealing  from  so 
much  as  dissolved  the  injunction.  Modified 
and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  B.  De  Vine,  A.  F.  Free- 
man, and  John  P.  Kirk  for  appellant. 

Mr.  Arthnr  Brown,  for  appellee: 

A  municipality  has  no  more  right  to  de- 
prive an  adjoining  property  owner  of  the 
use  of  water  for  domestic  and  agricultural 
purposes  than  has  a  private  individual,  and 
if  a  municipality  wishes  to  provide  its  peo- 
ple with  water  it  may  do  so  by  employing 
the  right  of  eminent  domain  where  it  can- 
not he  secared  otherwise. 

Forbell  v.  New  York,  164  N.  Y.  522.  51 
L.R.A.  695,  79  Am.  St.  Rep.  666,  68  N.  E. 
644;  People  v.  New  York  Carbonic  Acid 
Gas  Co.  396  N.  Y.  421,  90  N.  E.  441;  Smith 
V.  Brooklyn,  18  App.  Div.  348,  46  N.  Y. 
Supp.  141;  Meeker  v.  East  Orange,  77  N. 
J.  L.  623,  25  L.R.A.(N.S.)  465,  134  Am. 
St.  Rep.  798,  74  Atl.  379;  Katz  v.  Walkin- 
shaw,  141  Cal.  116,  64  L.R.A.  236,  99  Am. 
St.  Rep.  35,  70  Pac.  663,  74  Pac.  766;  Miller 
v.  Bay  Cities  Water  Co.  157  Cal.  256,  27 
L.R.A.(N.S.)  772,  107  Pac.  115;  Willis  v. 
Perry,  92  Iowa,  297,  26  L.R,A.  124,  60  N. 
W.  727 :  Gams  v.  Rollins,  41  Utah,  260,  125 
Pac,  807,  Ann.  Cas.  1915C,  1169;  2  Wiel, 
Water  Rights,  3d  ed.  970-1009;  Patrick  v. 
Smith,  75  Wash.  407,  48  L.R.A.  (N.S.)   740, 

Note*  — As  to  right  of  municipal  corpora- 
tion, in  respect  of  percolating  waters,  see  an- 
notation following  this  case,  post,  691. 
L.R.A.1917F. 


134  Pac.  1076,  6  N.  C.  C.  A.  108;  CI«gnon 
V.  French  Lick  Springs  Hotel  Co.  163  Ind. 
687,  72  N.  E.  849;  Stillwater  Water  Co. 
V.  Farmer,  89  Minn.  58,  60  L.R.A.  875,  99 
Am.  St,  Rep.  641,  93  N.  W.  907 ;  Barclay  v. 
Abraham,  121  Iowa,  619,  64  L.R.A.  255,  100 
Am.  St.  Rep.  365,  96  N.  W.  1080;  P.  Ballan- 
tine  &  Sons  v.  Public  Service  Corp.  86  N.  J. 
L.  331,  L.R.A.1915A,  369,  91  Atl.  95. 

The  owner  of  real  estate  is  entitled  to 
the  aid  of  an  enjoining  order  to  prevent 
permanent  and  continually  recurring  inju- 
ries to  the  enjoyment  of  his  property.  To 
deprive  him  of  sucli  enjoyment  is  to  de- 
prive him  of  the  property  itself. 

Gagnon  v.  French  Lick  Springs  Hotel  Co. 
163  Ind.  687,  72  N.  E.  849;  Miller  v. 
Bay  Cities  Water  Co.  157  Cal.  256,  27 
L.R.A.(N.S.)  772,  107  Plac.  115;  Still- 
water Water  Co.  v.  Farmer,  89  Minn. 
58,  60  L.R.A.  675,  99  Am.  St  Rep. 
541,  93  N.  W*.  907;  Barclay  ▼.  Abraham, 
121  Iowa,  619,  64  L.R.A.  256,  100  Am.  St. 
Rep.  365,  96  N.  W.  1060;  Bunrougha  ▼. 
Saterlee,  67  Iowa,  397,  56  Am.  Rep.  350, 
25  N.  W.  808;  Ross  Common  Water  Co.  v. 
Blue  Mountain  Consol.  Water  Co.  228  Pa. 
235,  77  AU.  446. 

Ostrander,  J.,  delivered  the  opinion  of 
the  court: 

The  demand  of  the  inhabitants  of  the 
city  of  Ann  Arbor  for  water  for  domestic 
and  other  purposes  exceeds  3,000,000  gal- 
lons daily.  The  municipality  owns  and 
operates  the  water  plant  supplying  water 
to  the  inhabitants.  Its  present  used  sources 
of  supply  are  wells,  some  springs,  and  the 
Huron  river,  which  flows  through  the  city. 
It  is  dissatisfied  with  the  quantity  and  the 
quality  of  water  thus  available  for  the  use 
of  the  city  and  its  citizens.  The  charter  of 
the  city  in  terms  grants  the  power  to  pur- 
chase, erect,  and  maintain  grounds  and 
buildings,  within  or  not  exceeding  3  miles 
outside  of  the  limits  of  the  city,  for  water- 
works. Act  No.  331,  Local  Acts  of  1889, 
as  amended  by  Act  No.  658,  Local  Acts  of 
1907.  South,  and  some  3  miles  distant  from 
the  city,  is  a  considerable  tract  of  marsh 
land,  underlying  which  is  a  large  bed  of 
water-bearing  gravel,  within  easy  reach  of 
the  surface  of  the  ground;  and  there  are 
also  two  other  beds  of  gravel  lower  down, 
one  80  and  the  other  140  feet  below  the  sur- 
face, each  of  them  containing  water.  Un- 
derlying this  region  the  formations  are  so 
distributed, — to  use  the  language  of  a  wit- 
ness,— "that  there  is  a  slope  for  the  under- 
ground water  from  the  western  part  of 
Washtenaw  towards  Lake  Erie:  and  what 
is  true  of  this  region  is  true  all  ihe  way 
from  Hillsdale  county  northerly  to  the  head- 
waters of  the  Huron  river  up  in  Oakland 
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county,  so  that  the  area  that  lies  between 
the  western  part  of  Washtenaw  county  and 
Stcere  farm  has  a  slope  to  the  southeast, 
a  general  slope  to  the  southeast,  and  a  gen- 
eral drainage  to  the  southeast,  and  a  general 
underground  flowagc  to  the  southeast.  This 
is  the  natural  result  of  the  conditions  prior 
to  the  deposition  of  the  glacial  deposits. 
.  .  .  The  gravel  deposits  are  very  homo- 
geneous. Ihere  is  a  great  deal  of  fine  marl, 
with  clay  in  it.  Traversing  this  are  beds  of 
gravel  and  sand  that  we  find  exposed,  and 
these  are  found  at  various  levels.  These 
gravel  deposits  are  in  the  neighborhood  of 
200  feet  thick;  in  Lodi  township  they  ex- 
ceed 250  feet;  and  in  the  vicinity  of  the 
Stcere  farm  they  exceed  1,350  feet.  Because 
of  the  great  thickness  of  the  gravel  deposits 
there  are  running  through  these  deposits 
at  various  levels  various  channels,  so  that 
in  sinking  wells  it  is  not  a  difficult  matter 
in  this  region  to  obtain  a  considerable  sup- 
ply of  water,  so  that  there  are  hardly  any 
farmers  in  this  neighborhood,  I  gather,  who 
were  unsuccessful  in  obtaining  water;  if  not 
within  a  few  feet  of  the  surface,  they  could 
by  going  deeper.  .  .  .  The  contributing 
area  would  come  in  through  these  western 
townships  of  the  county, — ^from  Dexter, 
Lima,  and  Freedom  townships,  and  part  of 
Sylvan  and  the  townships  to  the  west.  They 
would  contribute  to  this  underground  water, 
the  natural  flow  of  this  area  in  this  way, 
and  this  is  demonstrable  frojn  the  records 
of  the  wells  I  have  obtained  through  the 
intervening  area." 

As  early  as  the  year  1910  attention  was 
directed  to  this  possible  source  of  a  water 
supply  for  the  city,  and  in  the  year  1012  and 
thereafter  tests  were  made  to  determine  the 
quantity  of  water  procurable.  There  were 
a  number  of  small  wells  upon  the  marsh 
from  which  water  was  flowing.  Other  wells 
were  driven,  five  8-inch  wells,  and  later 
another  8-inch  and  a  12'inch  well,  being  put 
down  by  the  city,  to  an  average  depth  of 
about  30  feet.  As  many  aa  715,000  gallons 
of  water  flowed  freely  from  the  first  five 
8-inch  wells,  and  from  seven  wells  the  daily 
flow  was  866,200  gallons,  a  quantity  which 
was  materially  increased  by  the  use  of  a 
pump.  In  the  year  1915  the  city  constructed 
upon  the  land  a  well  16  feet  in  diameter, 
from  which  it  pumped  water  from  May  12th 
until  July  5th,  the  pumping  being  fairly 
continuous,  day  and  night,  although,  for 
various  reasons,  pumping  was  for  short 
periods  of  time  interrupted.  The  result  was 
from  3,700,000  to  3,800,000  gallons  of 
water  daily.  The  pumping  lowered  the 
water  in  the  well  from  a  point  above  the 
level  of  the  ground  to  within  3  feet  of  the 
bottom  of  the  well.  At  some  time  before  or 
after  the  tests  were  begun,  the  city  bought 
L.R.A.1917F. 


and  owns  130  acres  of  the  land,  including 
that  upon  which  the  test  wells  were  con- 
structed. Upon  this  land  it  deisireB  to  erect 
a  costly  pumping  station,  pump  the  water 
therefrom,  force  it  to  the  city,  and  dis- 
tribute it  to  the  inhabitants. 

It  is  the  theory  of  the  city,  which  its  tes- 
timony, and  especially  its  opinion  evidence, 
tend  to  support,  that  it  can  for  an  indefinite 
period  take  from  the  wells  upon  this  land 
a  quantity  of  water,  approximately  4,000,- 
000  gallons  daily,  without  lowering  the  head 
of  the  underground  water,  or  the  water 
table,  more  than  it  was  lowered  during  the 
tests  it  has  conducted.  It  is  its  theory,  al- 
so supported  by  its  opinion  evidence,  that 
the  water  in  the  water-bearing  gravel 
reached  by  its  wells  does  not  by  its  presence 
in  the  earth,  by  seepage  or  percolation,  af- 
fect agriculture  upon  or  over  or  near  to 
the  particular  tract  of  land;  that  it  is  from 
rains,  and  not  from  percolation  or  seepage 
from  the  subterranean  body  of  water,  that 
agriculture  is  supplied  with  required  mois- 
ture. 

The  plaintiff,  and,  it  appears,  other  land- 
owners upon  the  marsh  and  on  higher  land 
contend,  and  offer  testimony  to  support  the 
contention,  that  as  a  result  of  the  pumping 
operations  wells  in  the  vicinity  have  gone 
dry,  flowing  wells  upon  tlie  marsh  have 
ceased  to  flow,  or  flow  a  diminished  quantity 
of  water,  and  that  the  agricultural  produc- 
tiveness and  value  of  land  for  a  half  mile 
in  every  direction  from  the  large  well  of  the 
city  will  be  unfavorably  affected  by  con- 
tinued pumping  of  water  from  the  city's 
property.  The  testimony  for  the  plaintiff 
tends  to  prove  that  when  the  city  began  to 
pump  water  from  the  large  well  the  water  in 
plaintiff's  well,  200  rods  north  and  west 
from  the  city  well,  was  4  feet  deep*  and 
lowered  at  the  rate  of  about  a  foot  a  week 
during  the  flrst  two  weeks,  and  thereafter 
an  inch  a  day  for  a  week,  and  then  one-hall 
inch  a  day,  until  there  was  no  water  left  in 
the  well.  When  the  pjimping  ceased,  the 
water  returned  at  the  rate  of  one^half  in^ 
a  day,  and  at  the  time  of  the  hearing  tiiere 
were  40  inches  of  water  in  the  well.  Whilo 
the  pumping  was  continued,  plaintiff  was 
obliged  to  get  water  from  a  neighbor  and 
to  draw  water  in  a  tank  from  the  county 
ditch  for  his  stock.  Upon  another  fatm  of 
234  acres,  east  and  across  the  road  from  the 
plaintifTs  farm,  were  two  wells,  one  dug  at 
the  house  and  one  at  the  barn,  and  two 
flowing  wells  in  the  field  for  the  use  or 
stock.  The  well  at  the  house  had  been  dug 
more  than  fifteen  years,  and  had  always  fur- 
nished sufiicient  water  for  domestic  use.  The 
water  in  this  well  was  lowered  during  the 
pumping,  so  that  no  water  could  be  pumped 
from  it,  and  after  the  pumping  ceased  the 
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water  in  the  well  did  not  return.  The  well 
at  the  barn  was  affected  in  a  similar  way. 
The  flowing  wells  upon  this  farm  were  about 
three  quarters  of  a  mile  north  and  west  of 
the  large  well  put  down  by  the  city.  From 
one  of  them  the  water  ceased  to  flow  at  aiXl, 
and  from  the  other  only  a  small  quantity 
ran  away,  and  at  the  time  of  the  hearing 
the  flow  of  water  had  returned,  in  one  well 
not  at  all,  and  in  the  other  only  in  reduced 
quantity.  Upon  another  farm,  south  of 
plaintiff's  land,  and  west  of  the  land  owned 
by  the  city,  was  a  flowing  well,  a  mile  from 
the  large  well  owned  by  the  city.  It  was  a 
.3 -inch  well,  and  before  the  pumping  began 
had  flowed  a  stream  of  water  two  thirds  the 
size  of  the  pipe.  The  flow  was  almost 
entirely  cut  off  while  the  pumping  was  car- 
ried on,  and  after  it  ceased  about  one  half 
of  the  original  flow  returned. 

In  various  directions,  and  at  various  dis- 
tances from  the  test  wells^  wells  and  prop- 
erty, it  is  claimed,  were  affected  by  the 
pumping  operations,  and  a  number  of  the 
owners  of  property  began  actions  against 
the  city,  seeking  to  restrain  the  further  tak- 
ing of  water  from  the  wells,  charging  vari- 
ous resulting  injuries  temporary  and  perma- 
nent, to  the  land,  occasioned  by  the  taking  of 
this  large  quantity  of  wat^r  from  the  earth. 
One  of  these  cases  was  heard  in  the  court 
below  on  demurrer  to  the  bill  of  complaint, 
and  from  the  decree  which  was  entered  an 
appeal  was  taken.  Osbarn  v.  Ann  Arbor, 
189  Mich.  96,  155  N.  W.  1102.  We  declined 
to  determine,  upon  demurrer,  the  questions 
which  were  presented.  In  the  case  at  bar 
the  plaintiff  dug  his  well  deeper,  and  secured 
a  supply  of  water.  The  learned  trial  judge 
concluded  that  an  injunction  ought  not  to 
be  continued,  and  that  plaintiff  should  be 
satisfied  with  a  decree  for  such  damages 
as  had  resulted  from  his  apparent  ascertain- 
able injury.  From  a  decree  granting  such 
relief  both  parties  have  appealed. 

If  the  court  might  accept  as  flnal  what 
the  parties  decline  to  so  accept  and  act  up- 
on, the  opinions  of  gentlemen  having  special 
extra  knowledge  of  the  subject  that  the  tak- 
ing of  3,000,000  gallons  and  more  of  water 
from  the  city  wells  for  an  indefinite  period 
will  produce  no  other  or  greater  injury  to 
other  owners  of  land  than  was  produced  by 
the  test  which  were  made,  the  question 
whether  such  use  was  a  reasonable  use 
would  be,  perhaps,  presented  for  decision. 
It  is  obvious,  however,  that  no  judicial  guar- 
anty can  be  given  that  experience  will  sus- 
tain the  contentions  of  either  party  respect- 
ing the  results  of  continued  pumping  of  the 
water.  Under  the  circumstances,  the  im- 
portant question  which  is  involved,  namely, 
whether  the  court  will  enjoin  the  city  from 
further  contemplated  use  of  the  water,  can 
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be  answered  only  by  considering  what  are 
the  rights  of  the  parties.  There  are  some 
ascertainable  controlling  facts,  and  upon 
them  and  applicable  rules  of  law  a  conclu- 
sion must  be  based. 

The  controlling  ascertainable  facts  may 
be  briefly  stated.  The  parties  do  not  occupy 
the  position  of  riparian  owners.  If  there 
was  (I  think  there  is  not)  occasion  to  aid 
the  testimony  by  presimiption,  the  presump- 
tion necessarily  employed  would  be  that  the 
waters  in  the  particular  gravel  deposit  are 
percolating  waters,  and  not  subterranean 
waters  flowing  in  a  defined  channel,  or  con- 
tained in  an  underground  lake  or  pond.  De- 
fendant city  does  not  propose  to  use  only 
the  volume  of  water  flowing  naturally  from 
its  wells;  it  has  augmented,  and  proposes 
to  augment,  that  flow  by  artificial  means, 
— by  pumps, — by  which  means  it  will  draw 
to  its  lands  waters  out  of  the  surrounding 
lands,  lowering  over  a  considerable  area  the 
head  of  water  naturally  carried  in  the 
graveL  Existing  flowing  wells,  the  waters 
from  which  are  used  for  the  irrigation  of 
crops  suitable  to  be  grown  in  the  marsh, 
will  cease  to  flow,  and  agriculture  be  thus, 
to  some  extent,  directly  affected.  It  pro- 
poses to  use  none,  or  at  most  only  an  in- 
considerable, part  of  the  water  upon,  or 
for  the  beucflt  of,  the  land  from  which  it 
takes  it,  or  for  its  own  benefit  as  landowner; 
on  the  contrary,  its  purpose  is  to  pipe  the 
water  away  from  the  land,  to  sell  some  of 
it,  to  use  some  of  it  for  municipal  purposes, 
not  to  return  any  of  it  to  the  land.  It  can- 
not be  now  ascertained  whether  in  time 
agriculture — surface  conditions  of  land  in 
the  vicinity  of  the  well  or  wells — will  be 
affected  injuriously  by  the  continued  draw- 
ing off  of  the  underground  water. 

Under  such  circumstances,  the  right  of 
the  landowner,  to  the  injury  or  detriment  of 
other  landowners,  to  take  from  his  own 
land  such  percolating  waters  as  he  may  thus 
be  able  to  collect,  is  not  an  unqualified,  but 
is  a  qualified,  right.  The  letter  of  the  law, 
as  it  has  been  expounded  in  many  cases  in 
England  and  America,  affirms  the  right  of 
the  owner  of  land  to  sink  wells  thereon, 
and  use  the  water  therefrom,  supplied  by 
percolation,  in  any  way  he  chooses  to  use 
it,  to  allow  it  to  flow  away,  even  though 
he  thereby  diminishes  the  water  in  his 
neighbor's  wells  or  dries  them  entirely,  and 
even  though  in  so  doing  he  is  actuated  by 
malice.  Such  a  right  has  been  held  a  prop- 
erty right,  which  cannot  be  taken  away  or 
impaired  by  legislation,  unless  by  the  exer- 
cise of  the  right  of  eminent  domain,  or  the 
police  power.  Huber  v.  Merkel,  117  Wis. 
355,  62  L.R-A.  589,  98  Am.  St.  Rep.  933,  94 
N.  W.  354.  See  Acton  v.  Blundell,  12  Mees. 
&  W.  324,  152  Eng.  Reprint,   1223,  13  L. 
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J.  Exch.  N.  8.  289,  15  Mor.  Min.  R^.  168; 
Ohaseoiore  v.  Richards,  7  H.  L.  Gas.  34B, 
11  Kng.  Reprint,  140,  29  h.  J.  £xeh.  N.  S. 
81,  5  Jur.  N.  S.  873,  7  Week.  Rep.  685,  1 
£ng.  RuL  Oas.  729;  Houston  k  T.  C.  R. 
Co.  ▼.  East,  98  Tex.  146,  66  L.R^.  738,  107 
Am.  St.  Rep.  620,  81  S.  W.  279,  4  Ann.  Cm. 
827;  Frazier  y.  Brown,  12  Ohio  St  294.  In 
Pixley  V.  Clark,  35  N.  Y.  520,  91  Am.  Dec. 
72,  the  common-law  doctrine  was  accepted 
in  this  language:  "An  owner  of  the  soil 
may  divert  percolating  water,  consume,  or 
cut  it  off,  with  impunity.  It  is  the  same 
as  land,  and  cannot  be  distinguished  in  law 
from  land.  So  the  owner  of  the  land  is  the 
absolute  owner  of  the  soil,  and  of  percolat- 
ing water,  which  is  a  part  of,  and  not  dif- 
ferent from,  the  soil.  No  action  lies  against 
the  owner  for  interfering  with  or  destroying 
percolating  or  circulating  water  under  the 
earth's  surface." 

While  this  is  the  rule  applied,  and  to  be 
applied,  in  respect  to  most  of  the  ordinary 
uses  of  land,  and  the  ordinary  operations 
carried  upon  and  in  land,  there  is  other  doc- 
trine, apparently,  but  not  strictly,  a  modi- 
fication of  the  early  common-law  doctrine 
referred  to,  which  is  sometimes  called  the 
doctrine  of  reasonable  user,  and  which  was 
introduced  by  equity  to  the  law.  The  di8\ 
tinction  between  the  rules  and  the  reason- 
ing upon  which  each  is  based  is  stated,  yery 
much  to  my  own  satisfaction,  by  Chancellor 
Pitney  in  Meeker  v.  East  Orange,  77  N.  J. 
li.  623,  25  L.R.A.(N.S.)  465,  134  Am.  St. 
Rep.  798,  74  Atl.  879,  in  an  opinion  ap- 
proved by  each  of  the  members  of  the  court 
of  errors,  from  which  opinion  I  take  the 
following:  "The  English  rule  seems  to  be 
rested  at  bottom  upon  the  maxim,  'Cujus 
est  solum,  ejus  est  usque  ad  cfslum  et  ad 
inferos.'  Thus,  in  Acton  v.  Blundell,  12 
Mees.  k  W.  354,  152  Eng.  Reprint,  1235,  15 
Mor.  Min.  Rep.  168,  Chief  Justice  Tindal 
said  that  the  case  fell  within  that  prin- 
ciple which  gives  to  the  owner  of  the  soil 
all  that  lies  beneath  hia  surface;  that  the 
land  immediately  below  ia  his  property, 
whether  it  is  solid  rock,  or  porous  ground, 
or  venous  earth,  or  part  soil,  part  water; 
that  the  person  who  owns  the  surface  may 
dig  therein,  and  apply  all  that  is  there 
found  to  his  own  purposes  at  his  free  will 
and  pleasure.'  Here  the  impracticability 
of  applying  the  rule  of  absolute  ownership 
to  the  fluid,  water,  which  by  reason  of  its 
nature  is  incapable  of  being  subjected  to 
such  ownership,  is  apparently  overlooked. 
If  the  owner  of  Whiteacre  is  the  absolute 
proprietor  of  all  the  percolating  water  found 
beneath  the  soil,  the  owner  of  the  neigh- 
boring Blackacre  must,  by  the  same  rule, 
have  the  like  proprietorship  in  his  own  per- 
colating water.  How,  then,  can  it  be  con- 
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sistent  with  the  declared  principle  to  al- 
low the  owner  of  Whiteacre  to  withdraw, 
•jy  pumping  or  otherwise,  not  only  all  the 
percolating  water  that  is  normally  subjacent 
to  his  own  soil,  but  also,  and  at  the  same 
time,  the  whole  or  a  part  of  that  which  is 
normally  subjacent  to  Blackacre?  Where 
percolating  water  exists  in  a  state  of  nature 
generally  throughout  a  tract  of  land,  whose 
parcels  are  held  in  several  ownership  by 
different  proprietors,  it  is  in  the  nature 
of  things  impossible  to  accord  to  each  of 
these  proprietors  the  absolute  right  to  with- 
draw ad  libitum  all  percolating  water  which 
may  be  reached  by  a  well  or  pump  upon  any 
one  of  the  several  lots,  for  such  withdrawal 
by  one  owner  necessarily  interferes  to  some 
extent  with  the  enjoyment  of  the  like  privi- 
lege and  opportunity  by  the  other  owners. 
Again,  the  denial  of  the  applicability  to 
underground  waters  of  the  general  princi- 
ples of  law  that  obtain  with  respect  to 
waters  upon  the  surface  of  the  earth  is  in 
part  placed  upon  the  mere  difiiculty  of  prov- 
ing the  facts  respecting  water  that  is  con- 
cealed from  view.  But  experience  has  dem- 
onstrated in  a  multitude  of  cases  that  this 
difficulty  is  often  readily  solved.  When  it 
is  solved  in  a  given  case,  by  the  production 
of  satisfactory  proof,  this  reason  for  the 
rule  at  onoe  vanishes.  .  .  .  Upon  the 
whole  we  are  convinced,  not  only  that  the 
authority  of  the  English  cases  is  greatly 
weakened  by  the  trend  of  modern  decisions 
in  this  country,  but  that  the  reasoning  upon 
which  the  doctrine  of  'reasonable  user' 
rests  is  better  supported  upon  general  prin- 
ciples of  law,  and  more  in  consonance  with 
natural  justice  and  equity.  We  therefore 
adopt  the  latter  doctrine.  This  does  not 
prevent  the  proper  user  by  any  landowner 
of  the  percolating  waters  subjacent  to  his 
soil  in  agriculture,  manufacturing,  irriga- 
tion, or  otherwise,  nor  does  it  prevent  any 
reasonable  development  of  hla  land  by  min- 
ing or  the  like,  although  the  underground 
water  of  neighboring  proprietors  may  thus 
be  interfered  with  or  diverted;  but  it  does 
prevent  the  withdrawal  of  underground 
waters  for  distribution  or  sale  for  uses  not 
connected  with  any  beneficial  ownership  or 
enjoyment  of  the  land  whence  they  are  tak- 
en if  it  results  therefrom  that  the  owner  of 
adjacent  or  neighboring  land  is  interfered 
with  in  his  right  to  the  reasonable  user  of 
subsurface  water  upon  his  land,  or  if  his 
wells,  springs,  or  streams  are  thereby  ma- 
terially diminished  in  flow,  or  his  land  is 
rendered  so  arid  as  to  be  less  valuable  for 
agriculture,  pasturage,  or  other  legitimate- 


uses. 


ft 


The  earlier  cases  in  New  York  repeatedly 
approved  the  rule  laid  down  in  Acton  v. 
Blundell  and  Chasemore  v.  Richards,  but  in 
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Smith  V.  Brooklyn,  32  App.  Div.  257,  62 
N.  Y.  Supp.  983,  affirmed  in  160  N.  Y.  357, 
45  L.R.A,  064,  54  N.  E.  787,  6  Am.  Neg. 
Rep.  663,  it  was  held,  that,  whatever  may 
be  the  rule  with  respect  to  the  right 
of  a  landowner  to  use  the  water  per- 
colating through  the  earth,  and  thereby 
to  affect  the  sources  of  wells  or  springs  up- 
on his  neighbor's  land,  he  may  not  divert 
and  diminish  the  natural  flow  of  a  surface 
stream  by  preventing  its  usual  and  natural 
supply,  thereby  causing,  through  suction  or 
other  methods,  a  subsidence  of  its  waters. 
In  that  case,  the  action  was  brought  to  re- 
cover damages  for  the  draining  of  a  stream 
and  pond  upon  plaintiff's  premises.  For 
many  years  the  plaintiff  had,  by  means  of 
a  dam,  made  a  pond,  and  made  use  of  it  in 
connection  with  his  farming  operations,  for 
the  collection  and  sale  of  ice,  and  for  boat- 
building purposes.  The  defendant,  at  a 
distance  of  some  2,400  feet  from  the  pond, 
liad  constructed  an  aqueduct  for  the  purpose 
of  conducting  water  for  its  municipal  pur- 
poses, which  it  did  by  wells  and  pumps  up- 
on its  own  land.  The  complaint  was  that 
the  defendant  drained  the  plaintiff's  water- 
course and  pond,  and  evidence  was  offered 
tending  to  prove  that  the  direct  cause  of 
the  stream  running  dry  was  the  draining 
of  the  territory  by  defendant's  construction 
of  its  system  of  conduits,  wells,  and  pumps, 
and  the  use  of  suction.  The  verdict  of  the 
jury  sustained  the  contention  of  the  plain- 
tiff, and  a  judgment  upon  the  verdict  was 
sustained,  upon  the  ground  that  the  water 
of  a  natural  surface  stream  is  for  the  bene- 
fit of  all  the  riparian  owners,  and  that  to 
divert  or  to  diminish  its  flow  in  any  way 
is  an  interference  with  a  natural  right, 
which  gives  rise  to  an  action  for  the  injury. 
In  Forbell  v.  New  York,  164  N.  Y.  522, 
51  L.R.A.  695,  79  Am.  St.  Rep.  666,  58  N. 
E.  644,  determined  in  November,  1900,  a 
perpetual  injunction  was  granted,  restrain- 
ing the  city  of  New  York  from  operating  its 
engines,  driven  wells,  and  pumping  stations, 
known  as  the  "Spring  Creek  pumping  sta- 
tion," in  the  borough  of  Queens,  and  past 
damages  awarded  to  the  plaintiff  in  the  sum 
of  $6,000.  The  plaintiff  was  tlie  lessee  of 
certain  farm  lands  situated  near  Spring 
creek,  and  he  used  a  portion  of  the  lands 
for  the  purpose  of  growing  celery  and  water 
cresses.  The  city  of  Brooklyn  constructed  a 
pumping  station  in  the  place  in  question  in 
1885,  and  in  1894  sunk  additional  wells  and 
made  an  additional  pumping  station.  The 
effect  of  pumping  at  this  station  was  to 
lower  the  underground  water  table  on  this 
land,  and  thus  make  it  unfit  for  the  culti- 
vation of  celery  and  water  cresses,  and  the 
crops  failed  for  several  years  prior  to  the 
commencement  of  the  action.  In  affirming 
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the  judgment  the  court  of  appeals  said:  *^t 
may  be  conceded  that  the  letter  of  the  law, 
as  expounded  in  many  cases  in  this  state, 
denies  liability  [citing  nimierous  cases]. 
The  earlier  cases  followed  the  law  as  stated 
in  Acton  v.  Blundell,  12  Mees.  &  W.  324, 
152  Eng.  Reprint,  1223,  13  L.  J.  Exch.  N. 
S.  289,  15  Mor.  Min.  Rep.  168,  and  Green- 
leaf  V.  Francis,  18  Pick.  117,  So  far  as  the 
extraction  or  diversion  of  underground 
water  upon  the  land  of  one  proprietor  atTec  .« 
no  surface  stream  or  pond  upon  the  neigh- 
boring land,  but  simply  the  underground 
water  therein,  the  rule  is  still  adhered  to." 

But  in  argument,  after  stating  the  reason 
for  the  English  rule,  the  court  used  the  fol- 
lowing language:  "In  the  cases  in  which 
the  lawfulness  of  interference  with  percolat- 
ing waters  has  been  upheld,  either  the  rea- 
sonableness of  the  acts  resulting  in  the 
interference,  or  the  unreasonableness  of  im- 
posing an  unnecessary  restriction  upon  the 
owner's  dominion  of  his  own  land,  has  been 
recognized." 

In  Hathom  y.  Natural  Carbonic  Gas  Co. 
194  N.  Y.  826,  23  L.R.A.(N.S.)  436,  128  Am. 
St.  Rep.  655,  87  N.  E.  604,  16  Ann.  Cas. 
989,  the  object  of  the  suit  was  to  restrain 
the  appellant,  the  gas  company,  from  using 
pumps  and  other  apparatus  for  the  purpose 
of  accelerating  and  increasing  the  flow  of 
subterranean  percolating  water  and  gas 
through  deep  wells  which  it  had  sunk  upon 
its  premises  in  the  town  of  Saratoga 
Springs;  the  plaintiffs  contending  tliat  iu 
their  complaint  they  set  forth  a  cause  of 
action  both  at  common  law,  and  under  tiie 
provisions  of  the  statute  of  New  York  for 
the  protection  of  the  natural  mineral 
springs  of  the  state  and  to  prevent  waste 
and  impairment  of  its  natural  mineral 
waters.  It  was  heard  and  determined  upon 
demurrer  to  the  complaint.  From  the  pre- 
vailing opinion  delivered  by  Hiscock,  J.,  I 
take  the  following:  "I  ahall  endeavor  first 
to  apply  to  the  pleading  thus  attacked  the 
test  of  common-law  principles,  and  the  ques- 
tion whether,  measured  by  tUem>  it  does  set 
forth  a  cause  of  action  may  be  stated  in  a 
more  concrete  form  applicable  to  the  specific 
facts  involved  in  this  action.  Thus  stated, 
it  will  be  whether  a  landowner  has  the 
right  by  the  use  of  pumps  and  other  ap- 
paratus greatly  to  accelerate  and  increase 
the  natural  flow  of  subterranean  percolat- 
ing mineral  waters  and  gas  through  deep 
wells  bored  into  a  widely  extended  common 
supply  of  such  substances,  not  for  any  pur- 
pose connected  with  the  enjoyment  of  his 
lands,  but  for  the  purpose  of  procuring  from 
the  waters  a  supply  of  gas  to  be  marketed 
throughout  the  country,  and  with  the  result 
of  wasting  great  quantities  of  mineral  wa- 
ters, and  of  destroying  or  impairing  the  nat- 
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ural  flow  of  such  waters  and  gas  in  and 
throufrh  the  springs  of  other  landowners 
throu<;hotit  a  large  area,  and  of  destroying 
or  impairing  the  valuable  character  of  such 
waters  for  the  purposes  for  which  they  have 
been  habitually  used.  The  earlier  decisions 
in  this  and  other  states  laid  down  the  gen- 
eral rule  that  a  landowner  might  not  be  en- 
joined  from  doing  an  act  on  his  own  prem- 
ises which  resulted  in  diverting  or  even 
wholly  destroying  the  flow  of  percolating 
waters  from  or  upon  his  neighbor's  land. ' 
Ellis  v.  Duncan,  21  Barb.  230;  Pixley  v. 
Clark,  35  N.  Y.  520,  91  Am.  Dec.  72;  Delhi 
V.  Youmans,  45  N.  Y.  562,  6  Am.  Rep.  100; 
Bloodgood  V.  Ayers,  108  N.  Y,  400,  2  Am. 
St.  Rep.  443,  15  N.  £.  433;  Haldeman  v. 
Bruckhart,  45  Pa.  514,  84  Am.  Dec.  511,  5 
Mor.  Min.  Rep.  108;  Greenleaf  v.  Francis, 
18  Pick.  117;  Frazier  v.  Brown,  12  Ohio  St. 
204.  In  thus  holding  they  but  followed  the 
rule  laid  down  in  the  leading  case  of  Acton 
V.  Blundell,  12  Mees.  &  W.  324,  354,  152 
Bng.  Reprint,  1223,  15  Mor.  Min.  Rep.  168, 
wherein  was  approved  the  principle  'which 
gives  to  the  owner  of  the  soil  all  that  lies 
beneath  his  surface;  .  .  .  that  the  per- 
son who  owns  the  surface  may  dig  therein, 
and  apply  all  that  is  there  found  to  his 
own  purposes  at  his  free  will  and  pleasure; 
and  that  if  in  the  exercise  of  such  right  he 
intercepts  or  drains  off  the  water  collected 
from  underground  springs  in  his  neighbor's 
well,  this  inconvenience  to  his  neighbor  falls 
within  the  description  of  damnum  absque 
injuria,  which  cannot  become  the  ground  of 
an  action.'  It  will  hardly  be  profitable  to 
consider  all  of  the  different  reasons  which 
led  the  eourts  to  adopt  these  principles,  but 
it  is  important  to  bear  in  mind  that  they 
were  invariably  applying  them  to  cases  in 
each  of  which  the  party  complained  of  had 
interfered  with  the  enjojTnent  by  another 
of  percolating  waters  by  some  act  which  was 
directly  and  naturally  connected  with  the 
improvement  or  enjoyment  of  his  own  land. 
Thus,  in  the  Acton  Case,  the  act  which  re- 
sulted in  the  interference  complained  of  con- 
sisted in  mining  operations  on  a  man's  own 
land.  In  the  case  of  Ellis  v.  Duncan,  the 
person  intercepting  the  flow  of  percolating 
waters  on  his  neighbor's  land  had  done  so 
by  digging  a  trench  or  ditch  and  opening  a 
quarry  on  his  premises.  No  question  was 
presented  in  these  cases  of  a  landowner  de- 
pleting or  exhausting  a  common  supply  of 
underground  waters  by  artificial  methods 
for  purposes  not  in  any  way  connected  with 
the  enjoyment  or  use  of  his  own  lands.  But 
with  the  increased  demands  upon  natural 
resources,  such  as  water,  this  question  did 
begin  to  arise.  It  seems  to  have  been  first  i 
suggested  in  England  in  the  case  of  Chase- , 
more  v.  Richards,  7  H.  L.  Cas.  349,  11  Eng. ' 
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Reprint,  140,  29  L.  J.  Ezdi.  N.  6.  81,  6  Jur. 
N.  &  873,  7  Week.  Rep.  685,  1  Eng.  Rul. 
Cas.  729.  There  the  question  arose  whether 
the  flow  of  percolating  waters  on  another's 
land  might  be  diverted  or  destroyed  by 
pumping  for  purposes  of  supplying  a  mu- 
nicipality with  water,  and  while  it  was  fi- 
nally held  that  this  might  be  done,  it  was 
only  after  the  right  had  been  seriously  ques- 
tioned. In  this  state  it  was  first  discussed, 
though  not  actually  involved,  in  Smith  v. 
Brooklyn,  18  App.  Div.  340,  46  N.  Y.  Supp. 
141 ;  and  it  was  there  stated  by  Judge  Hatch 
that  the  right  in  this  state  had  never  'been 
upheld  in  the  owner  of  land  to  destroy  a 
stream,  a  spring,  or  well  upon  his  neighbor's 
land  by  cutting  off  the  source  of  its  supply, 
except  it  was  done  in  the  exercise  of  a  legal 
right  to  improve  the  land,  or  make  some 
use  of  the  same  in  connection  with  the  en- 
joyment of  the  land  itself,  for  purposes  of 
domestic  use,  agriculture,  or  mining,  or  by 
structures  for  bu^^  less  carried  on  upon  the 
premises.'  Finally,  in  the  case  of  Forbell 
V.  New  York,  164  N.  Y.  622,  626,  51  L.R.A. 
695,  79  Am.  St.  Rep.  666,  68  N.  E.  644,  the 
question  reached  this  court,  and  the  neces- 
sity was  recognired,  not  for  an  alteration  of 
tlie  rules  which  had  been  applied  by  earlier 
cases  to  the  facts  then  presented,  but  rath- 
er  for  an  enlargement  and  extension  of  such 
rules,  so  that  they  would  be  applicable  to 
new  conditions.  That  case  for  the  first  time, 
in  this  state  at  least,  laid  down  the  rule  of 
the  reasonable  use  of  percolating  waters 
which  I  think  is  applicable  to  and  control- 
ling of  the  facts  in  this  case.  There  the  city 
of  New  York  tapped  waters  percolating 
under  some  lands  purchased  by  it,  and 
which  were  part  of  a  connected  system  or 
supply  extending  over  a  large  area,  and  then 
by  powerful  apparatus  so  forced  the  flow 
of  this  water  as  to  exhaust  the  supply 
which  had  formerly  supplied  plaintiff's  la*id, 
and  this  was  done  for  the  purpose  of  fur- 
nishing a  supply  of  water  for  the  defend- 
ant. The  court,  reviewing  many  earlier 
cases  passing  upon  the  right  of  a  landowner 
to  enjoy  the  subsurface  waters  under  his 
premises,  said:  'In  the  cases  in  which  the 
lawfulness  of  interference  with  percolating 
waters  has  been  upheld,  either  the  reason- 
ableness of  the  acts  resulting  in  the  inter- 
ference or  the  unreasonableness  of  imposing 
an  unnecessary  restriction  upon  the  owner's 
dominion  of  his  own  land  has  been  recog- 
nized. In  the  absence  of  contract  or  enact- 
ment whatever  it  is  reasonable  for  the  own- 
er to  do  with  his  subsurface  water,  regard 
being  had  to  the  definite  rights  of  others,  he 
may  do.  He  may  make  the  most  of  it  that 
he  reasonablv  can.  It  is  not  unreasonable, 
so  far  as  it  is  now  apparent  to  us,  that  he 
should  dig  wells  and  take  therefrom  all  the 
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water  that  he  needs  in  order  to  the  fullest 
enjoyment  and  usefulness  of  his  land  as 
land,  either  for  purposes  of  pleasure,  abode, 
productiveness  of  soil,  trade,  manufacture, 
or  for  whatever  else  the  land  as  land  may 
serve.  He  may  consume  it,  but  must  not 
discharge  it  to  the  injury  of  others.  But  to 
fit  it  up  with  wells  and  pumps  of  such  per- 
vasive and  potential  reach  that  from  their 
base  the  defendant  can  tap  the  water  stored 
in  the  plaintiff's  land,  and  in  all  the  region 
thereabout,  and  lead  it  to  his  own  land, 
and  by  merchandising  it  prevent  its  return, 
is,  however  reasonable  it  may  appear  to 
the  defendant  and  its  customers,  unreason- 
able as  to  the  plaintiff  and  the  others  whose 
lands  are  thus  clandestinely  sapped,  and 
their  value  impaired.'  The  principles  thus 
adopted  in  the  Forbell  Case  have  been  fair- 
ly upheld  in  the  courts  of  other  states.  Gag- 
non  V.  French  Lick  Springs  Hotel  Co.  163 
Ind.  687,  68  L.R.A.  176,  72  N.  E.  849 ;  Rich- 
mond Natural  Gas  Co.  v.  Enterprise  Natural 
Gas  Go.  31  Ind.  App.  222,  66  N.  E.  782; 
Willis  V.  Perry,  92  Iowa,  297,  26  L..R.A.  124, 
60  N.  W.  727 ;  Katz  v.  Walkinshaw,  141  Cal. 
116,  64  L.R.A.  236,  99  Am.  St.  Rep.  36,  70 
Pac.  663,  74  Pac»  766.  The  situation  de- 
scribed by  the  complaint  in  this  aetion  is 
relatively  of  the  same  general  character  as 
that  with  which  the  court  dealt  in  the  case 
cited.  One  proprietor  by  artificial  and  un- 
usual methods  has  so  increased  the  flow  of 
percolating  waters  and  gas  upon  its  lands 
that  it  is  obtaining  a  greatly  increased  pro- 
portion of  a  common  supply  at  the  expense 
of  its  neighbors,  and  it  is  doing  this  in  order 
to  supply  a  public  market  for  a  portion  of 
these  products  while  the  others  are  wasted. 
The  only  important  feature  distinguishing 
the  cases  is  this  element  of  waste  present 
in  this  one  and  absent  in  the  earlier  one.  If 
these  facts,  resting  now  merely  on  the  allega- 
tions of  a  pleading,  shall  be  established  by 
evidence,  the  trial  court  will  in  my  opinion 
be  fully  authorized  to  draw  the  conclusion 
that  they  disclose  a  case  of  unreasonable 
and  improper  conduct  by  the  appellant  in 
the  premises,  and  make  out  in  favor  of  re- 
spondents a  sufficient  cause  for  appeal  to, 
and  relief  by,  a  court  of  equity." 

See  People  v.  New  York  Carbonic  Acid 
Gas  Co.  196  N.  Y.  421,  90  N.  E.  441. 

In  Katz  V.  Walkinshaw,  supra,  the  maxim, 
''Sic  utere  tuo  ut  alienum  non  Isedas,"  is 
held  applicable  as  between  adjoining  users 
of  percolating  waters  whenever  justice  re- 
quires its  application,  a  headnote  which  fair- 
ly states  the  conclusion  arrived  at  by  the 
court  being:  "Each  owner  of  soil  lying  in  a 
belt  which  becomes  saturated  with  percolat- 
ing water  is  entitled  to  a  reasonable  use 
thereof  on  his  own  land,  notwithstanding 
such  reasonable  use  may  interfere  with  wa- 
ter percolation  in  his  neighbors'  soil;  but 
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he  has  no  right  to  injure  his  neighbors  by 
an  unreasonable  diversion  of  the  water  per- 
colating in  the  belt  for  the  purpose  of  sale 
or  carriage  to  distant  lands.'' 

One  reason  given  by  the  court,  it  is  true, 
for  the  ruling,  is  that  the  common-law  rule 
that  percolating  water  belongs  unqualifiedly 
to  the  owner  of  the  soil,  and  that  he  has 
the  absolute  right  to  extract  and  sell  it,  is 
not  applicable  to  the  conditions  existing  in  a 
state  where  artificial  irrigation  is  essential 
to  agriculture,  and  artesian  wells  in  per- 
colating belts  are  necessarily  used  for  that 
purpose.  Upon  the  general  subject  see  30 
Am.  &  Eng.  Enc.  Law,  308  et  seq.  See  also 
Hart  v.  Jamaica  Pond  Aqueduct  Corp.  133 
Mass.  488;  .Bassett  v.  Salisbury  Mfg.  Co. 
43  N.  H.  669,  82  Am.  Dec.  179;  Swett  v. 
Cutts,  60  N.  H.  439,  9  Am.  Rep.  276. 

I  have  said  that,  in  view  of  the  circum- 
stances, the  right  of  defendant  to  make  use 
of  the  water  is  a  qualified  right.  It  is  quali- 
fied by  this  rule  of  reasonable  user,  a  rule 
quite  in  harmony  with  the  provisions  of  Act 
Na  190,  Public  Acts  of  1889,  and  Act  No. 
107,  Public  Acts  of  1906.  There  is  no  ap- 
parent reason  for  saying  that  because  de- 
fendant is  a  municipal  corporation,  seeking 
water  for  the  inhabitants  of  the  city,  it  may 
therefore  do  what  a  private  owner  of  tlie 
land  may  not  do.  The  city  is  a  private 
owner  of  this  land,  and  the  furnishing  of 
water  to  its  inhabitants  is  its  private  busi- 
ness. It  is  imperative  that  the  people  of 
the  city  have  water;  it  is  not  imperative 
that  they  secure  it  at  the  expense  of  those 
owning  lands  adjoining  lands  owned  by  the 
city. 

It  does  not  follow  that  the  city  may  not 
reasonably  make  use,  for  the  purpose  in- 
tended,  of  a  large  volume  of  water  from  this 
land.  I  have  stated  the  rule  by  which  the 
rights  of  the  city  and  other  landowners  must 
be  determined.  Manifestly  the  city  must 
take  the  chances  of  experience.  The  decree 
will  not  be  reversed  and  an  injunction  grant- 
ed to  plaintiff,  although  it  should  be  so 
modified  as  to  permit  plaintiff  hereafter  to 
apply  to  the  court,  upon  the  footing  of  the 
decree  and  upon  new  matter,  for  equitable 
relief.  The  court  cannot  know  what  action 
the  defendant  city  will  take  in  the  premises. 
It  is  not  now  harming  the  plaintiff,  and  the 
decree  secures  to  him  compensation  for  such 
actual  injury  as  he  is  shown  to  have  suf- 
fered. 

The  decree,  modified  as  indicated,  will  be 
aflirmed,  and  no  costs  of  this  appeal  will  be 
awarded  to  either  party. 

Stone,  Bird,  and  Moore,  J  J.,  concur 
with  Ostrander,  J. 

Brooke,  J.,  dissenting: 

I  am  unable  to  agree  with  the  conclusion 
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reached  by  my  Brother  Ostrander  in  this 
case.  The  final  paragraph  of  his  opinion 
leaves  the  door  open  to  the  defendant,  the 
city  of  Ann  Arbor,  to  proceed  with  the  erec- 
tion upon  its  property  of  an  expensive  pump- 
ing plant,  use  of  which  may  thereafter  at 
any  time  be  enjoined  by  the  court  upon  a 
showing  that  continuing  damage  results  to 
plaintiff  through  such  use.  I  think  that  the 
defendant  should  either  be  permanently  en- 
joined from  proceeding  with  the  cont?em- 
plated  enterprise,  at  this  time  and  upon 
the  testimony  in  this  record,  or  that  injunc- 
tive relief  should  be  denied,  and  the  decree 
of  the  court  below  affirmed,  by  the  terms  of 
which  plaintiff  was  awarded  damages  for 
such  injury  as  has  already  occurred  and 
his  right  to  recover  for  future  damages  pre- 
served. 

Inasmuch  as  the  right  of  the  public  to 
an  adequate  supply  of  pure  drinking  water 
is  paramount  to  private  property  rights,  I 
am  of  opinion  that  the  law  in  this  state 
should   be   clearly  enunciated   as   follows: 


That  any  municipality  requiring  water  for 
domestic  or  municipal  purposes  may,  under 
the  authority  granted  by  the  legislature, 
procure  such  water  from  lands  acquired  by 
it  for  that  purpose,  and  that  the  resulting 
damage,  if  any,  to  adjacent  landowners, 
must  be  borne  by  such  municipality;  such 
damages  to  be  ascertained  in  gross  and  in 
a  single  action  at  law  by  the  injured  land- 
owner. These  views  are  not  out  of  harmony 
with  those  expressed  by  the  writer  in  the 
case  of  Loranger  v.  Flint,  185  Mich.  464,  152 
N.  W.  251,  where  the  municipality  was  tak- 
ing its  water  from  a  navigable  stream  upon 
which  it  was  a  riparian  owner. 

The  decree  of  the  court  below  should  be 
amended,  to  provide  for  the  bringing  of  a 
single  action  at  law  against  defendant  by 
plaintiff  for  the  recovery  of  his  damages  in 
gross. 

Knhn,  Ch.  J.^  and  Steere*  J.«  concur  with 
Brooke,  J. 


Annotatioii — ^Right  of  municipal  ccnrporatioii  in  respect  of  percolating 

waters. 


The  general  question  of  eorrelative 
rights  in  percolating  waters  is  treated  in 
the  notes  to  Southern  P.  R.  Co.  v. 
Dufonr,  19  L.R.A.  92;  Katz  v.  Walkin- 
shaw,  64  L.R.A.  236;  Erickson  v.  Crook- 
ston  Waterworks  Power  &  Light  Co.  17 
L.R.A.(N.S.)  650;  Barton  v.  Riverside 
Water  Co.  23  L.R.A.(N.S.)  331;  Meeker 
V.  East  Orange,  25  L.R.A.(N.S.)  465; 
New  York  Continental  Jewell  Filtration 
Co.  V.  Jones,  37  L.R.A.(N.S.)  193;  and 
P.  Ballantine  &  Sons  v.  Publio  Service 
Corp.  L.R.A.1915A,  369.  The  present 
annotation  is  concerned  merely  with  the 
question  whether  the  rules  applicable  to 
private  persons  apply  with  equal  force 
to  municipal  corporations.  Upon  this 
question  there  would  seem  to  be  no 
doubt,  at  least  if  the  municipality  in 
interfering  with  a  landowner's  supply  of 
percolating  water  acts  in  a  proprietary 
capacity,  as  was  the  case  in  Schekk  v. 
Ann  Arbor,  ante,  684,  where  the  city 
was  seeking  a  water  supply  for  its  inhab- 
itants. In  fact,  as  is  said  in  that  case, 
there  is  no  apparent  reason  for  saying 
that  a  municipal  corporation  seeking 
water  for  the  inhabitants  of  a  city  may 
do  what  a  private  owner  of  land  may 
not  do;  namely,  make  an  unreasonable 
use  of  percolating  water  to  the  damage 
of  such  private  landowner.  And  al- 
though no  other  case  seems  to  have  ex- 
pressly passed  upon  the  point,  the  con- 
clusion above  stated  finds  support  in  the 
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fact  itself  that  the  point  was  not  made 
in  any  of  the  following  cases,  each  of 
which  involved  the  question  of  the  cor- 
relative rights  of  a  municipal  cor}>o- 
ration  and  a  private  owner  in  percolating 
waters:  Los  Angeles  v.  Hunter  (1909) 
156  Oal.  603,  105  Pac.  755,  cited  in  note 
in  25  L,R.A.(N.S.)  466  (applying  rule  of 
reasonable  user) ;  De  Freitas  v.  Suisun 
City  (1915)  170  Oal.  263,  149  Pac.  653 
(liability  of  town  for  diversion  of  under* 
ground  waters  supplying  springs  as- 
sumed upon  the  facts  in  suit) ;  Willis  v. 
Perry  (1894)  92  Iowa,  297,  26  L.R.A. 
124,  60  N.  W.  727,  cited  in  note  in  64 
L.R.A.  238  (applying  rule  of  reasonable 
user);  Thomas  v.  Grinnell  (1915)  171 
Iowa,  571,  153  N.  W.  91  (eorrelative 
rights  discussed  without  emphasizing 
fact  that  one  of  the  parties  was  a  mu- 
nicipal corporation) ;  Wilson  v.  New 
Bedford  (1871)  108  Mass.  261,  11  Am. 
Rep.  352,  cited  in  note  in  64  L  R.  A.  239 
(dictum  supporting  doctrine  of  absolute 
right) ;  Trowbridge  y.  Brookline  (1887) 
144  Mass.  139,  10  N.  E.  796  (town  held 
liable  under  the  particular  facts  of  the 
case  for  destruction  of  a  well  by  inter- 
ception of  percolating  waters  which  fed 
same) ;  Meeker  v.  Fast  Orange  (1900) 
77  N,  J.  L.  623,  25  L.R.A.(N.S.)  465,  134 
Am.  St.  Rep  798,  74  Atl.  379,  cited  in 
note  in  23  LR.A.(N.S.)  331,  and  quoted 
in  ScHENK  V.  •Ann'  Arbob  (adhering  to 
the    doctrine    of   reasonable    user    and 
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reversing  (1908)  76  N,  J.  L.  435,  70  Atl 
360,  which  is  cited  in  17  L.R.A.(N.S.) 
653,  and  in  which  the  court  had  ap- 
proved the  rule  of  absolute  right  to  ap- 
propriate percolating  waters) ;  Smith  v. 
Brooklyn  (1899)  160  N.  Y.  357, 45  L.R.A. 
664,  54  N.  E.  787,  6  Am.  Neg,  Rep.  663, 
adfirming  (1898)  32  App.  Div.  257,  52  N. 
Y.  Supp.  983  (see  case  as  set  out  in 
ScHENK  V.  Ann  Arbor)  ;  Torbell  v.  New 
York  (1900)  164  N.  Y.  522,  51  L.R.A. 
695,  79  Am.  St.  Rep.  666,  58  N.  E.  644, 
affirming  (1900)  47  App.  Div.  371,  61  N. 
Y.  Supp.  1005,  which  affirmed  (1899)  27 
Misc.  12,  56  N.  Y.  Supp.  790  (see  ease 
as  cited  in  note  in  64  L.R.A.  238,  and  as 
set  out  and  quoted  in  Schenk  v.  Ann 
Arbor)  ;  Reisert  v.  New  York  (1901)  35 
Misc.  413,  71  N.  Y.  Supp.  965,  affirmed 
in  (1902)  69  App.  Div.  302,  74  N.  Y. 
Supp.  673,  reversed  in  (1903)  174  N.  Y. 
196,  66  N.  E.  731,  and,  after  a  subse- 
quent trial  (1903)  42  Misc.  275,  86  N.  Y. 
Supp.  576,  reversed  in  (1905)  101  App. 
Div.  93,  91  N.  Y.  Supp.  780,  cited  in  note 


in  17  L.R.A.(N.S.)  651  (rule  that  city  is 
liable  for  loss  of  crops  caused  by  pump- 
ing away  of  percolating  water  recog- 
nized) ;  Westphal  v.  New  York  (1904) 
177  N.  Y.  140,  69  N.  E.  369, 15  Am.  Neg. 
Rep.  399,  affirming  (1902)  75  App.  Div. 
252,  78  N.  Y.  Supp.  56,  which  affirmed 
(1901)  34  Misc.  684,  70  N.  Y.  Supp. 
1021,  cited  in  notes  in  64  L.R.A.  238, 
and  17  L.R.A. (N.S.)  650  (same  as  the 
next  preceding  case) ;  Jager  v.  New  York 
(1901)  35  Misc.  622,  72  N.  Y.  Supp.  131, 
affirmed  in  (1902)  75  App.  Div.  258,  78 
N.  Y.  Supp.  49,  cited  in  note  in  17 
L.R.A.(N.S,)  651  (follows  Forbell  and 
Reisert  Cases  (N.  Y.)  supra) ;  Dinger  v. 
New  York  (1903)  42  Misc.  319,  86  N.  Y. 
Supp.  577,  affirmed  in  (1905)  101  App. 
Div.  202,  92  N.  Y.  Supp.  1120,  and  in 
(1905)  182  N.  Y.  542,  75  N.  E.  1129,  cited 
in  note  in  17  L.R.A.(N.S.)  651  (follows 
Reisert  Case  (N.  Y.)  supra) ;  Willis  v. 
New  York  (1910)  69  Misc.  510, 127  N.  Y. 
Supp.  699  (follows  Reisert  Case  (N.  Y.) 
supra).  G.  J.  C. 
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CLARA  DAVIDSON  FISHER,  Appt., 

V. 

AUGUSTA  DAVIDSON,  Admrx.,  etc.,  of 
Tliomas  Davidson,  Deceased,  et  al., 
Hespts. 

(—  Mo.  — ,  195  S.  W.  1024.) 

Conflict  of  laws  —  adoption  —  failure  to 
comply  with  statute  •—  effect  in  other 
state. 

1.  Failure  of  persons  undertaking  to 
adopt  a  child  to  comply  with  the  statute  of 
the  state  where  the  parties  lived  at  the  time, 
so  that  the  adoption  is  not  lepra!  there,  does 
not  prevent  another  state  to  which  the  par- 
ties moved  and  where  they  maintained  the 
relation  of  parent  and  child  from  decreeing 
specific  performance  of  the  contract  of  adop- 
tion in  the  absence  of  natural  descendants 
and  enforcing  the  rights  of  the  adopted  child 
according  to  its  laws  to  property  there 
located. 

For  other  aises,  see  Conflict  of  LawSy  I.  o, 
in  Dig,  1''52  N.  8. 

Plcadiuj^  —  character  of  action, 

2.  A  complaint  seeking  to  establish  com- 
plainant's status  as  the  adopted  child  of  a 


deceased  property  owner  and  his  rights  as 
such  to  the  property  is  a  proceeding  in 
equity. 

For  other  cases,  see  Action  or  Suit,  IL  a,  in 
Dig.  1-52  N,  8, 

(June  1,  1917.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Jackson  County  in 
defendants'  favor  in  a  suit  to  compel  specific 
performance  of  a  contract  of  adoption.  Re- 
versed. 

Statement  by  Railey»  C. : 

This  suit  was  commenced  by  plaintiff  in 
the  circuit  court  of  Jackson  county,  Mis- 
souri, on  May  8,  1913,  in  two  counts.  The 
petition  first  alleges  that  plaintiff,  whose 
name  was  originally  Wilson,  was  born  in 
Minnesota  on  April  16,  1882;  that  her 
mother  died  in  1883,  and  left  plaintiff  in 
charge  of  her  maternal  grandparents,  Tru- 
man Finch  and  wife;  that  on  the day 

of  April,  1886,  Thomas  Davidson  and  wife, 
who  were  childless,  adopted  plaintiff  as  their 
child,  although  no  formal  deed  of  adoption 
was  executed;  that  said  Davidson  and  wife 


Note.  —  The  enforceability  of  a  contract 
to  give  a  child  a  share  in  an  estate  in  con- 
sideration of  the  surrender  of  the  child  to 
the  promisor,  as  affected  by  noncompliance 
with  the  statute  prescribing  the  mode  of 
adoption,  is  the  subject  of  notes  appended 
to  Chehak  v.  Battles,  8  L.5.A.(N.S.)  1130, 
and  Milligan  v.  McLaughlin,  46  L.R.A. (N.S.) 
1134. 
L.R.A.1917P. 


Generally  as  to  the  right  of  child  adopted 
in  one  state  to  take  under  local  statute  of 
descent  and  distribution  in  another,  see 
notes  to  Brown  v.  Finley,  21  L.R.A.(N,S.) 
679;  Finley  v.  Brown,  25  L.R.A. (N.S.) 
1285;  Anderson  v.  French,  L.R.A.1916A, 
666;  and  later  case,  Brewer  v.  Brownings 
LJv.A.— — ,  ^— . 
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took  charge  of  plaintiff,  changed  her  name 
from  ^Vil8on  to  Davidson,  and  that  she  was 
thereafter  treated  as  the  child  and  adopted 
daughter  of  said  Davidson;  that  the  said 
Thomas  Davidson  died  intestate  as  a  resi- 
dent of  Kansas  City,  Missouri,  while  the 
owner  of  certain  real  and  personal  property, 
located  in  Missouri  and  Arkansas;  that  de- 
fendant Augusta  Davidson  is  his  widow,  was 
appointed  administratrix  of  his  estate  at 
Kansas  City,  Missouri,  and  duly  qualified 
as  fiuch;  that  the  other  defendants  are  the 
collateral  kin  of  said  decedent;  that  plain- 
tiff is  tlie  only  heir  and  child  of  said  dece- 
dent; that  she  is  the  owner  of  all  the  real 
and  personal  property  owned  by  decedent, 
subject  to  the  statutory  interests  of  said 
Augusta  Davidson,  in  Missouri  and  Arkan- 
sas. A  decree  is  prayed  for,  declaring  that 
plaintiff  is  the  adopted  child  of  said  deced- 
ent, Thomas  Davidson,  and  that  she  is  the 
absolute  owner  of  all  the  real  and  personal 
property  owned  by  deoedent  at  the  time  of 
his  death,  subject  to  the  statutory  inter- 
ests of  said  widow,  etc.  The  second  count 
•of  said  petition  practically  covers  the  same 
matters  contained  in  the  first  count,  and 
seeks  to  compel  defendants  to  specifically 
perform  said  contract  of  adoption,  etc.  Both 
counts  allege  that  plaintiff  married  Charles 
Fisher  in  1004. 

The  separate  answer  of  Augusta  Davidson 
individually  and  as  administratrix  admits 
that  she  is  the  widow  of  Thomas  Davidson, 
•deceased,  and  administratrix  of  his  estate; 
that  she  is  entitled  to  the  personal  property 
of  decedent  and  to  all  her  marital  interests 
nnd  estates  therein,  as  well  as  in  his  realty. 
She  denies  every  other  allegation  m  the  peti- 
tion. She  likewise  pleads  the  statute  of 
Kansas  and  two  decisions  of  said  state,  in 
bar  of  plaintiff's  right  to  maintain  this  ac- 
tion on  aooount  of  the  alleged  adoption  not 
being  in  conformity  to  the  laws  of  said  state. 
The  remaining  dedPendants  joined  in  a  sep- 
arate answer;  admitted  that  Thomas  David- 
son died  January  16,  1013,  leaving  as  his 
widow  the  defendant  Augusta  Davidson; 
that  she  was  appointed  administratrix  by 
the  probate  court  of  Jackson  county,  Mis- 
souri, and  duly  qualified  as  sueh;  that  de- 
cedent at  the  time  of  his  death  was  seised 
of  the  real  estate  and  personal  property  de- 
scribed in  petition;  that  they  are  the  collat- 
■eral  heirs  of  said  decedent,  and  claim  there- 
in an  inheritable  interest  in  the  property 
aforesaid  as  his  only  heirs,  subject  to  the 
rights  of  said  widow.  The  answer  denied  all 
the  other  allegations  of  plaintiff's  petition, 
and  set  up  the  Kansas  statute  and  decisions 
as  a  bar  to  plaintiff's  right  of  recovery. 

The  reply  alleges  that  plaintiff's  father 
abandoned  and  turned  her  over  to  her  grand- 
L.Il.A.19nF. 


parents,  Truman  Finch  and  wife,  who  had 
authority  to  make  the  contract  of  adoption 
set  out  in  petition;  that  decedent  had  full 
knowledge  of  said  facts  at  the  time  of  said 
adoption;  that  said  agreement  was  made  in 
the  state  of  Kansas. 

The  following  facts  ware  admitted  by 
counsel  during  the  trial :  That  Dr.  Davidson 
died  in  Arkansas  January  16,  1013;  that 
he  left  no  descendants ;  that  Augusta  David- 
son was  appointed  administvatrix  of  his  es- 
tate by  the  probate  court  of  Jackson  county, 
Missouri,  and  qualified  as  such  in  respect  to 
the  Missouri  property;  that  the  other  de- 
fendants are  the  brother  and  sisters,  nephew 
and  nieoe  of  decedent;  that  plaintiff,  Clara 
Fisher,  married  on  November  24,  1004. 

It  appears  from  the  evidence  that  plain- 
tiff, who  was  the  daught^  of  Arthur  Wilson 
and  wife,  was  born  in  Minnesota  about  1882, 
and  that  her  mother  died  some  time  in  1883. 
Plaintiff  was  the  youngest  of  five  children. 
After  the  mother's  death  the  plaintiff's  fa- 
ther  took  her  to  her  maternal  grandparents. 
The  latter  came  with  plaintiff  and  a  brother 
or  sister  to  the  home  of  John  Hallock  and 
wife  in  Phillips  county,  Kansas.  Plaintiff 
was  about  three  years  of  age  at  that  time. 
Her  grandparents  were  po^n*,  and  they  tried 
to  find  a  home  or  place  for  her  to  live.  There 
were  ele\^en  in  the  Hallock  family  after 
plaintiff's  arrival,  and  all  were  occupying  a 
single  room,  when  the  grandparents  went  to 
see  Thomas  Davidson  about  taking  plain- 
tiff. This  brings  us  to  the  main  issue  in  the 
case,  as  to  what  occurred  between  the  grand- 
parents, Truman  Finch  and  wife,  and*  the 
Davidsons,  when  plaintiff  was  taken  by  the 
latter. 

Mrs.  Hallock  in  her  deposition  read  in 
evidence  by  plaintiff  testified,  among  other 
things,  as  follows: 

Q.  Did  you  hear  Dr.  Davidson  or  his  wife 
say  anything  about  how  they  were  going  to 
take  the  child? 

A.  The  understanding  was  that  they 
should  take  her  as  their  own  child  and  that 
they  would  adopt  her.    .    .     . 

Q.  Was  anything  said  by  Dr.  Davidson 
indicating  that  he  simply  wanted  to  take 
Clara  to  raise,  or  was  he  to  take  her  as  his 
own  child? 

A.  Why,  he  was  to  take  her  as  his  own 
child. 

Q.  Were  yon  there  when  they  took  her 

away? 

A.  Yes,  sir;  1  was  there.  My  mother 
went  part  of  the  way  with  her  because  she 
did  not  care  to  go  with  strangers.  The 
Davidsons  lived  2  miles  away.  Clara  re- 
mained with  them  after  that.    They  changed 
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her  name  as  soon  as  they  took  her.  We 
visited  back  and  forth  with  the  Davidsons. 

Q.  Do  you  know  whether  or  not  the  Da- 
vidsons spoke  of  Clara  as  their  own  child, 
and  told  other  people  that  she  was  their 
own  child? 

A.  Yes;  they  always  did  that. 

On  cross-examination  this  witness  testi- 
fied as  follows: 

Q.  When  you  speak  of  Mr.  and  Mrs. 
Davidson  adopting  Clara,  or  taking  her  to 
live  with  thpm,  you  mean  one  of  them  in 
particular,  or  both  of  themf 

A.  Both  of  them. 

Q.  Mrs.  Hallock,  you  have  always  merely 
supposed  and  imderstood  only  that  the 
Davidsons  had  adopted  Clara;  that  is,  it's 
been  your  understanding? 

A.  Yes,  sir. 

Q.  You  stated  that  Clara  had  told  you 
that  she  always  supposed  that  she  was 
adopted  until  after  her  marriage? 

A.  Yes;  she  told  me  that.  She  said  it  to 
me  in  a  letter. 

Q.  How  did  Clara  happen  to  tell  you 
that? 

A.  She  wrote  to  me  to  find  out  what  I 
knew  about  it,  and  she  said  that  in  that 
tetter. 

Q.  That  was  just  after  her  marriage? 

A.  No;  that  was  this  spring,  after  Mr. 
Davidson  died. 

John  T.  Hallock  was  asked  to  state  what 
Dr.  Davidson  said  in  reference  to  taking 
plaintiff  to  raise  or  adopting  her,  and  he 
said:  "I  don't  remember  there  was  any- 
thing said  about  adopting  her.  I  don't 
think  there  was." 

He  further  testified  on  cross-examination: 

Q.  Was  anything  said  by  those  parties  as 
to  whether  he  took  Clara  as  his  own  child? 

A.  Yes;  I  don't  remember  anything  about 
the  adoption. 

Q.  Your  recollection  is  that  they  were  to 
take  Clara  and  treat  her  and  provide  for 
her  as  their  own  child? 

A.  Yes;  and  that  she  should  be  called 
after  their  own  name  and  be  treated  as  their 
own  child.  They  would  not  take  her  unless 
they  could  call  her  and  take  her  as  their 
own  child;   that  import,  anyway. 

Q.  What  did  Dr.  Davidson  say  about  tak- 
ing Clara  and  wanting  to  give  her  his 
name  and  having  it  understood  that  he  was 
to  keep  her  always  as  his  own  child,  and 
that  her  kinfolks  should  not  interfere  and 
try  to  take  her  away  from  them? 

A.  That's  it,  as  near  as  I  can  state  it. 

Q.  This  all  occurred  at  your  house  in 
Phillips  county,  Kansas,  did  it  not? 

A.  At  my  house  or  my  dugout. 
L.R.A.19nF. 


He  further  testified  on  cross-examination  r 
*1  think  Clara  was  about  four  years  old  at 
that  time.  My  father-in-law  and  mother-in- 
law,  Truman  Finch  and  wife,  brought  her 
to  my  house.    They  are  both  dead  now." 

The  above  is  substantially  all  the  testi- 
mony as  to  what  occurred  in  the  state  of 
Kansas  at  the  time  of  the  alleged  adoption. 
When  plaintiff  was  about  twelve  years  old,, 
the  Davidsons  moved  with  her  to  Kansas 
City,  Missouri,  and  she  continued  to  live^ 
with  them  up  to  the  time  of  her  marriage 
in  1904.  During  all  the  time  she  lived  with 
them,  after  they  took  her  in  Kansas,  she 
went  by  the  name  of  Clara  Davidson.  She 
was  introduced  to  their  friends,  acquaint- 
ances, and  those  with  whom  they  did  busi- 
ness, as  their  daughter.  They  always 
spoke  of  her  as  their  daughter  or  adopted 
daughter,  and  never  mentioned  her  in  any 
other  manner.  She  went  to  school  while 
at  Kansas  City,  and  performed  such  serv- 
ices around  the  house  as  any  child  would 
perform  in  behalf  of  her  parents.  They 
were  kind  and  affectionate  to  her,  and  she 
was  always  a  kind  and  dutiful  child  toward 
her  adopting  parents.  In  fact,  the  com- 
munity where  they  lived  at  the  time  of  her 
marriage  universally  understood  that  she 
was  the  natural  or  adopted  child  of  the 
Davidsons.  The  plaintiff  understood  up  to 
the  time  of  her  marriage  that  she  was  their 
adopted  child.  These  facts  were  so  strong- 
ly proven  by  the  numerous  witnesses  that 
defendant's  counsel,  during  the  examination 
of  Dr.  Frank  S.  Amol4*  who  was  pastor  of 
the  Presbyterian  Church,  said:  "There  is 
no  question  but  that  she  had  Dr.  Davidson's 
name,  and  he  consented  to  the  use  of  the 
name  and  treated  her  ordinarily  as  a  mem- 
ber of  the  household." 

Thereupon  the  following  ooourred: 
Mr.  Hill:  We  offer  it  [chureh  bulletin]  to 
show  that  she  was  generally  known  as  the 
daughter  of  Dr.  Davidson. 

Mr.  Gossett:  There  is  no  question  but 
what  he  treated  her  familiarly  as  a  member 
of  his  household,  and  she  took  his  name,  and 
he  may  have  referred  to  her  as  his  daughter, 
and  may  have  wanted  people  to  think  she 
was  his  daughter." 

During  the  progress  of  the  trial  Mr.  Gos- 
sett  said:  "It  seems  to  me  we  are  wasting 
time.  He  treated  her  with  affection  and 
called  her  daughter.  There  is  no  question 
about  that." 

Without  pursuing  this  inquiry  further,  it 
is  manifest  that  on  the  facts  disclosed  in 
the  record  the  Davidsons  agreed,  without 
doubti  to  take  the  plaintiff  and  raise  her  as 
their  own  child,  with  the  understanding 
that    they    should    have    the    privilege    of 
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changing  her  name;  that  the  grandparents 
Avere  to  have  no  further  control  over  her. 
Her  name  was  changed  by  the  Davidsons  in 
1886,  when  they  first  received  her,  and  she 
thereafter  went  by  the  name  of  Clara  David- 
son. It  is  likewise  true  that  neither  the 
grandparents  nor  any  of  plaintiff's  kin  ever 
attempted  to  exercise  any  further  control 
over  her. 

Upon  the  foregoing  facts  the  trial  court 
found  the  issues  for  defendants.  Plaintiff 
filed  her  motion  for  a  new  trial,  which  was 
overruled,  and  the  cause  appealed  to  this 
court. 

Messrs.  X;.  O.  Hall  and  George  C.  Hill, 

for  appellant: 

The  oral  contract  by  which  Dr.  David- 
son agreed  to  take,  adopt,  and  care  for 
plaintifT  as  his  own  child,  and  by  which  Dr. 
Davidson  and  his  wife  received  frbm  plain- 
tiff full  consideration  though  not  in  con- 
formity with  the  requirements  of  the  law, 
was  fully  performed  and  fully  executed,  and 
will  be  enforced  against  the  estate  and  heirs 
of  the  adoptive  parents  in  equity. 

Lynn  v.  Hockaday,  162  Mo.  Ill,  85  Am. 
St.  Rep.  480,  61  S.  W.  885,  200  Mo.  456,  8 
L.R.A.(N.S.)  117,  118  Am.  St.  Rep.  672, 
08  S.  W.  586,  9  Ann.  Cas.  775;  Healey  ▼. 
Simpson,  118  Mo.  340,  20  S.  W.  881;  Thom- 
as T.  Maloney,  142  Mo.  App.  198,  126  S.  W. 
522;  Sharkey  v.  McDermott,  91  Mo.  647,  60 
Am.  Rep.  270,  4  S.  W.  107;  1  Story,  Eq. 
Jur.  12th  ed.  648;  Martin  v,  Martin,  250 
Mo.  539,  157  8.  W.  575. 

When,  and  after^  a  child  is  adopted,  it 
becomes  and  is,  for  all  the  purposes  of  in- 
heriting from  the  foster  parents,  the  lawful 
child  of  such  adoptive  parents. 

Moran  v.  Stewart,  122  Mo.  205,  26  S.  W. 
062,  132  Mo.  73,  33  S.  W.  443;  Hockaday  v. 
Lynn,  200  Mo.  464,  8  L.R.A.(N.S.>  117,  118 
Am.  St.  Rep.  672,  98  8«  W.  585,  9  Ann.  Cas. 
775;  Thomas  v.  Maloney,  142  Mo.  App.  198, 
126  S.  W.  522;  Fosburgh  v.  Rogers,  114  Mo. 
133,  19  L.R.A.  201,  21  S.  W.  82;  Wester- 
man  V.  Schmidt,  80  Mo.  A{»p.  346. 

This  is  a  prooeeding  in  equity,  and  it 
will  be  presumed  that  the  equity  doctrine 
in  the  state  of  Kansas,  where  a  part  of  the 
contract  was  performed,  is  the  same  as  in 
this  state. 

Johnston  v.  Gawtry,  83  Mo.  330;  Monroe 
▼.  Douglass,  5  N.  Y.  452 ;  Chapin  v.  Dobson, 
78  N.  Y.  79,  34  Am.  Rep.  612;  Anderson  v. 
Anderson,  75  Kan.  129,  9  L.R.A.(N.8.)  229, 
88  Pac.  743. 

And  a  contract  good  according  to  the  law, 
of  either  the  place  of  contract  or  of  per- 
formance, will  be  presumed  to  have  been 
made  in  view  of  the  law  of  the  place  where 
it  would  be  good. 

9  Cyc.  674;  Minor,  Confl.  L.  5  151. 
L.R.A.1917F. 


The  implied  covenant  arising  from  a  con- 
tract to  adopt  not  legally  executed,  when 
the  child  has  fulfilled  its  part  of  the  con- 
tract, is  that  the  infant  should  receive  a 
child's  share  of  the  estate  of  the  foster 
parents. 

1  Cyc.  936;  Fosburgh  v.  Rogers,  114  Mo. 
133,  19  L.R.A.  201,  21  8.  W.  82;  Moran  v. 
Stewart,  122  Mo.  299,  26  8.  W.  962. 

Equity  will  decree  an  adoption  and  its 
resultant  rights  in  cases  where  no  statutory 
adoption  exists,  when  to  do  otherwise  would 
result  in  palpable  injustice. 

Thomas  v.  Maloney,  142  Mo.  App.  103, 
126  S.  W.  522;  Lynn  v.  Hockaday,  162  Mo. 
Ill,  85  Am.  St.  Rep.  480,  61  S.  W.  885; 
Horton  v.  Troll,  183  Mo.  App.  677,  167  S. 
W.  1081;  Healey  v.  Simpson,  113  Mo.  340, 
20  S.  W.  881;  Martin  v.  Martin,  250  Mo. 
539,  157  8.  W.  575. 

Dr.  Davidson,  having  failed  to  execute  the 
adoption  while  a  resident  of  the  state  of 
Kansas,  was  under  obligation  to  execute  the 
same  in  Missouri,  and  had  the  opportunity 
to  execute  a  deed  of  adoption  in  favor  of 
plaintiff,  after  his  removal  to  Missouri,  and 
will  be  presumed  in  equity  to  have  done  so. 

Lindsley  v.  Patterson,  —  Mo.  — ,  L.R.A. 
1915F,  680,  177  S.  W.  826 ;  Roberts  v.  Rob- 
erts,  138  C.  C.  A,  102,  223  Fed.  775;  Buck 
V.  Meyer,  —  Mo.  App.  — ,  100  S.  W.  997; 
Horton  v.  Troll,  183  Mo.  App.  677,  167  S. 
W.  1081. 

The  contract  to  adopt,  having  been  fully 
performed  by  the  plaintiff,  carries  the  in- 
cidental right  of  heirship,  which,  as  in  the 
case  of  a  natural  cliild,  may  be  cut  off  only 
by  the  will  of  the  adoptive  parent  in  which 
the  adopted  child  is  mentioned. 

Thomas  v.  Maloney,  142  Mo.  App.  193, 
126  S.  W.  522;  Lynn  v.  Hockaday,  162  Mo. 
Ill,  85  Am.  St.  Rep.  480,  61  S.  W.  885; 
Martin  v.  Martin,  250  Mo.  539,  157  S.  W. 
575;  Lindsley  v.  Patterson.  —  Mo.  — , 
L.R.A.1916F,  680,  177  S.  W.  826. 

Messrs.  Cook  Sk  Gossett  and  George  N. 
Elliott,  for  respondents: 

If  there  was  any  oral  agreement  at  all 
to  adopt,  it  was  a  Kansas  contract,  of 
which  the  Kansas  statute  law  and  the  de- 
cisions of  the  Kansas  supreme  court  on  the 
subject  of  adoption  of  children  were  of  the 
terms  of  the  alleged  contract. 

Tremain  v.  Dyott,  161  Mo.  App,  221,  142 
S.  W.  760. 

Parents  must  consent  to  adoption  of 
child.  If  dead,  proof  of  death  must  be 
made,  and  consent  of  guardian  given. 

Cubitt  V.  Cubitt,  74  Kan.  353,  86  Pac. 
475;  Ren2  v.  Drury,  57  Kan.  89,  45  Pac.  71. 

The  status  of  plaintiff  in  the  family  at 
the  time  of  the  death  of  Thomas  Davidson 
was  the  same  as  if  they  had  continued  to 


686 


MISSOURI  SUPREME  COURT. 


live  in  Kansas  until  his  death  without  com- 
plying with  the  Kansas  laws  of  adoption. 

Steele  V.  Steele,  161  Mo.  574,  61  S.  W. 
815;  Kinney  v.  Murray,  170  Mo.  691,  71 
S.  W.  197. 

Comity  l)etween  the  states  of  this  Union 
gives  credit  only  to  status  acquired  under 
laws  of  a  sister  state. 

Finley  v.  Brown,  122  Tenn.  338,  25  L,R.A. 
(N.S.)  1285,  123  S.  W.  359;  Ross  v.  Ross, 
129  Mass.  246,  37  Am.  Rep.  321. 

Comity  does  not  enlarge  rights  in  state 
of  domicil,  except  when  status  is  complete. 

Finley  v.  Brown,  supra;  Sunderland's  Es- 
tate, 60  Iowa,  732,  13  N.  W.  655;  Calhoun 
V.  Bryant,  28  S.  D.  275,  133  N.  W.  266; 
Boaz  V.  Swinuey,  79  Kan.  332,  99  Pac.  621; 
Re  Btwley,  167  Cal.  8,  138  Pac.  689;  Re 
Wells,  60  Wash.  520,  111  Pac.  778. 

There  is  no  fact  or  circumstance  to  show 
that  the  Missouri  or  Arkansas  law  of  adop- 
tion of  children  ever  became  a  part  of  any 
agreement  between  the  parties  on  the  sub- 
ject. 

Kinney  v.  Murray,  170  Mo.  691,  71  S.  W. 
197. 

The  adoption  of  a  child  is  an  act  of  the 
state  itself,  and  not  a  contract  between  the 
natural  parents  and  the  adoptive  parents. 

Burnes  v.  Burnes,  70  C.  C.  A.  357,  137 
Fed.  797;  Re  Zeigler,  82  Misc.  346,  143  N. 
Y.  Supp.  562,  affirmed  in  161  App.  Div.  589, 
146  N.  Y.  Supp.  881. 

Plaintiff,  not  having  the  status  of  adopt- 
ed child  under  the  law  of  either  Kansas, 
Missouri,  or  Arkansas,  does  not  take  title 
to  the  property  in  either  Missouri  or  Ar- 
kansas by  right  of  inheritance  from  Thom- 
as Davidson. 

Sharkey  v.  McDermott,  91  Mo.  654,  60 
Am.  Rep.  270,  4  S.  W.  107 ;  Healey  v.  Simp- 
son, 113  Mo.  340,  20  S.  W.  881;  Chehak  v. 
Battles,  133  Iowa,  116,  8  L.R.A.(N.S.)  1130, 
110  N.  W.  330,  12  Ann.  Cas.  140;  Anderson 
v.  Blakesley,  155  Iowa,  435,  136  N.  W.  210. 

The  adoption  of  children  in  Kansas  being 
a  matter  of  proceeding  in  court,  and  the 
decision  within  the  court's  discretion,  no 
contract  between  private  parties  could  be 
made  to  control  the  court's  decision. 

Re  Carter,  77  Kan.  765,  93  Pac.  684;  Re 
Bewley,  167  Cal.  8,  138  Pac.  689;  Beach  v. 
Bryan,  155  Mo.  App.  33,  133  S.  W.  635. 

Before  equity  will  specifically  enforce  an 
oral  contract  to  adopt  a  child  the  proof 
must  be  clear  and  convincing  in  its  proba- 
tive force,  leaving  no  room  for  reasonable 
doubt. 

Martin  ▼.  Martin,  250  Mo.  646,  167  S.  W. 
675;  Wales  v.  Holden,  209  Mo.  552,  108  S. 
W.  89;  Hockaday  v.  Lynn,  200  Mo.  456,  8 
L.R.A.(N.S.)  117,  118  Am.  St.  Rep.  672,  98 
S.  W.  686,  9  Ann.  Caa.  775;  McElvain  v. 
McElvain,  171  Mo.  244,  71  S.  W.  142. 
L.R.A.19nF. 


The  words,  "I  agree  to  take  her  and  care 
for  her  as  my  own  child,"  without  the  use 
of  the  term  "adopt,"  or  without  the  addi- 
tional agreement,  "and  make  her  my  heir," 
do  not  constitute  a  contract  to  adopt. 

Lynn  v.  Hockaday,  162  Mo.  116,  85  Am. 
St  Rep,  480,  61  S.  W.  885,  200  Mo.  471,  8 
L.R.A.(N.S.)  117,  118  Am.  St.  Rep.  672, 
98  S.  W.  586,  9  Ann.  Cas.  775;  Healey  v. 
Simpson,  113  Mo.  340,  20  S.  W.  881 ;  Thom- 
as V,  Maloney,  142  Mo.  App.  198,  126  S.  W. 
622;  Sharkey  v.  McDermott,  91  Mo.  654,  60 
Am.  Rep.  270,  4  S.  W.  107;  Martin  v.  Mar- 
tin, 250  Mo.  530,  157  S.  W.  575;  Fosburgli 
V.  Rogers,  114  Mo.  131,  19  L.R.A,  201,  21 
S.  W.  82;  Moran  v.  Stewart,  122  Mo.  299, 
26  S.  W.  962. 

Ratley,  C,  filed  the  following  opinion: 
I.  We  are  thoroughly  satisfied  from  the 
evidence  that  Thomas  Davidson,  and  his  wife, 
who  lived  in  Phillips  county,  Kansas,  is 
1886,  had  no  children  of  their  own;  thai 
they  agreed  with  Truman  Finch  and  wife, 
grandparents  of  plaintiiT,  to  take  and  raiae 
the  latter  as  their  own  child;  that  the 
grandparents  werQ  to  have  no  further  con- 
trol over  plaintiff,  and  she  was  to  assume 
the  name  of  "Clara  Davidson,"  The  evi- 
dence is  undisputed  that  the  Davidsons  took 
plaintiff  to  their  home,  changed  her  namt 
from  "Wilson"  to  "Clara  Davidson ; "  that 
neither  the  grandparents  nor  any  of  plain- 
tiff's relatives  ever  thereafter  attempted  to 
exercise  any  control  over  her ;  that  she  went 
into  the  family  of  the  Davidsons  when 
about  four  years  of  age,  and  thereafter  was 
treated  by  them  as  their  own  child,  to  the 
date  of  her  marriage  in  1904;  that  she  con- 
tinued thereafter,  to  the  death  of  both 
Davidsons,  to  be  considered  as  their  own 
child  or  adopted  child.  She  "waa  kind  and 
affectionate  toward  tlie  Davidsons,  and 
treated  them  as  a  dutiful  child  would  her 
natural  parents.  The  entire  community 
which  knew  the  Davidsons  understood  that 
plaintiff  was  tlieir  child  or  adopted  child. 
The  Davidsons  never  spoke  of  her  in  any 
other  manner,  and  frequently  stated  to  their 
friends  and  acquaintances  that  she  was 
their  adopted  daughter. 

The  grandparents  performed  their  part 
of  the  Kansas  agreement  by  delivering 
plaintiff  to  the  Davidsons,  and  exercising  no 
control  over  her  thereafter.  Tlie  Davidsons 
performed  a  part  of  their  agreement,  at 
least,  by  changing  plaintiff's  name  to  that 
of  Davidson,  and  by  introducing  her  to  all 
tlieir  acquaintances  as  their  daughter  or 
adopted  daughter,  and  treating  her  accord- 
ingly. Tlie  plaintiff  carried  out  her  part 
of  the  agreement  made  in  her  behalf  by 
living  with  the  Davidsons  as  their  child 
until  her  marriage  in  1904,  and  performing 
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fiuch  serriees  as  a  natural  child  would  have 
performed  under  the  circumstances.  She 
continued  to  treat  them  as  her  father  and 
mother  until  their  respective  deaths  Had 
the  Davidsons  and  plaintifT  been  residents 
of  Missouri  when  the  former  took  possession 
of  plaintiff  as  their  child,  a  court  of  equity, 
on  the  facts  before  us,  would  undoubtedly 
have  decreed  that  she  was  an  adopted  child 
and  inherited  the  property  in  controversy, 
subject  to  the  statutory  interests  of  de- 
fendant Augusta  Davidson.  Signaigo  v. 
Signaigo,  —  S.  W.  — ,  decided  by  this  divi- 
sion at  the  April  term,  1917;  Lindsley  v. 
Patterson,  —  Mo.  — ,  L.R.A.1915F,  680,  177 
S.  W.  826;  Martin  v.  Martin,  250  Mo.  loc. 
cit.  647,  157  S.  W.  675,  and  following;  Mc- 
Elvain  v.  McElvain,  171  Mo.  loc.  cit.  254,  71 
S.  VV.  142;  Lynn  v.  Hockaday,  162  Mo.  Ill, 
86  Am.  St.  Rep.  480,  61  S.  W.  885;  Buck 
V.  Meyer,  —  Mo,  App.  — ,  190  S.  W.  loc.  cit. 
997. 

The  law  is  so  well  settled  in  this  state  by 
the  foregoing  autliorities  that  we  do  not 
deem  it  necessary  to  refer  to  others. 

II.  Does  the  Kansas  statute  (Rev.  Stat. 
1909,  §  6065)  providing  for  i^doption  by 
petition  and  order  of  the  probate  court,  pre- 
clude the  maintenance  of  an  equitable  pro- 
ceeding in  Missouri  on  the  facts  before  us, 
where  no  property  is  sought  to  be  reached 
in  Kansas,  and  where  the  Kansas  statute  is 
not  relied  upon  by  plaintiff  as  the  basis  for 
her  action?  We  think  this  inquiry  should 
be  answered  in  the  negative.  We  are  not 
concerned  with  proceedings  under  the  Kan- 
sas statute  cited,  but  with  the  question  as 
to  whether  said  statute  was  intended  to  pre- 
clude the  maintenance  of  an  equitable  pro- 
ceeding like  this,  even  in  that  state. 

In  Anderson  v.  Anderson,  75  Kan.  120, 
130,  9  L.R.A.(N.S.)  229,  88  Pac.  748,  it  is 
said:  "We  do  not  regard  Renz  v.  Drury,  57 
Kan.  84,  45  Pac.  71,  as  laying  down  the 
hard  and  fast  rule  that  a  court  of  equity 
should  never  compel  the  specific  perform- 
ance of  a  parol  contract  of  this  character, 
but  rather  as  an  illustration  of  the  doctrine, 
recognized  almost  universally,  that  each 
case  depends  upon  its  own  particular  facts 
and  circumstances,  and  the  granting  or 
denying  of  the  remedy  rests  in  judicial  dis- 
cretion." 

The  recent  case  of  Malaney  v.  Cameron, 
98  Kan.  620,  159  Pac.  loc.  cit.  21,  clearly 
recognizes  the  doctrine  that  a  written  con- 
tract to  adopt  might  be  enforced  in  equity 
in  that  state  if  the  facts  warranted  it,  al- 
though the  Kansas  statute  was  not  followed. 
In  other  words,  both  Kansas  and  Missouri 
have  specific  statutes  providing  for  the 
adoption  of  children,  yet  in  neither  state  is 
it  provided  by  law  that  a  court  of  chancery 
cannot  enforce  a  contract  like  the  one  at 
L.R.A.1917F. 


bar  where  it  has  been  specifically  performed 
by  the  child  and  grandparents.  The  plain- 
tiff is  not  relying  upon  any  Kansas  statute,, 
nor  is  she  seeking  to  reach  any  property  in 
that  state.  On  the  contrary,  she  seeks  to 
enforce  here  an  agreement  in  equity  which 
has  already  been  performed  by  herself  and 
grandparents,  and  which  has  been  performed 
by  the  adopting  parents,  except  as  to  the 
statutory  formality  required  by  law  in  the 
execution  of  deeds  of  adoption.  Tlie  au- 
thorities heretofore  cited,  as  well  as  those 
referred  to  therein,  clearly  sustain  the  right 
to  maintain  such  an  action.  A  distinction 
is  made  by  many  of  the  authorities  between 
a  case  where  the  decedent  has  made  a  val- 
id contract  to  provide  in  his  will  a  specific 
sum  for  a  child,  where  strict  proof  is  re- 
quired as  to  the  facts,  and  one  where  he 
simply  agrees  to  adopt  the  child  as  his  own. 
In  the  latter  -case  Uie  minor  occupies  the 
same  position  as  a  natural-born  child,  and 
may,  like  the  latter,  be  cut  off  with  a  nom- 
inal sum,  but  in  the  former  case  the  heirs  of 
decedent  must  carry  out  his  agreement,  not- 
withstanding the  will  may  contain  provi- 
sions to  the  contrary. 

In  the  case  before  us  there  are  no  natural 
descendants  of  Thomas  Davidson,  and  plain- 
tiff is  seeking  to  have  her  status  established 
as  his  adopted  child.  We  have  before  us 
all  the  parties  interested  in  the  estate  of 
Thomas  Davidson,  deceased,  and  rule  that 
plaintiff  is  entitled  to  recover  herein. 

III.  It  is  insisted  that  the  first  count  of 
plaintiff's  petition  should  be  treated  as  an 
action  at  law,  and  as  the  case  was  tried 
without  instructions,  the  finding  of  the  trial 
court  is  conclusive  against  plaintiff.  This 
contention  is  not  well  founded  for  two  rea- 
sons: First,  becau.sc  the  case  was  tried  in 
the  court  below  as  an  equity  case  through- 
out; and  second,  because  a  court  of  equity 
alone  has  jurisdiction  to  enforce  this  class 
of  agreements.  The  plaintiff  in  the  first 
count  set  out  the  facts  which  entitle  her  to 
have  a  court  of  ^uity  decree  that  she  is  an 
adopted  child.  The  court  must  find  that 
the  facts  exist  which  entitle  her  to  the 
equitable  relief  prayed  for,  and  if  this  is 
done,  it  follows  that  she  is  entitled  to  a 
decree  accordingly.  After  setting  out  the 
facts,  she  asks  the  court  to  declare  upon  a 
consideration  of  same,  in   connection   with 

I  the  evidence,  that  she  is  the  adopted  child 
I  of  the  decedent,  and  is  entitled  to  his  prop- 
I  crty,  subject  to  the  widow's  interest  there- 
in.   She  thus  calls  for  equitable  relief,  and 
the  first  count  should  accordingly  be  con- 
sidered as  a  proceeding  in  equity. 

IV.  We  have  given  careful  consideration 
to  all  the  questions  raised  and  discussed  by 
counsel  in  their  respective  briefs,  and,  with- 
out prolonging  this  opinion,  have  readied 
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the  conclusion  that  plaintiff  is  entitled  to  a 
decree  on  the  facts  before  us  declaring  that 
she  is  the  adopted  child  of  Thomas  David- 
son, deceased,  and  as  such  is  the  legal  own- 
er of  the  property  in  controversy,  subject 
to  the  statutory  interests  therein  of  the  de- 
fendant Augusta  Davidson,  as  the  widow  of 
decedent. 

The  cause  is  accordingly  reversed  and  re- 
manded, with  directions  to  the  trial  court 


to  set  aside  its  judgment,  to  enter  a  decree 
in  favor  of  plaintiff,  and  to  otherwise  dis- 
pose of  the  case  in  conformity  to  the  views 
herein  expressed. 

Per  Curiam: 

The  foregoing  opinion  of  Railey,  C.,  is 
liereby  adopted  as  the  opinion  of  the  court. 

All  concur. 


KANSAS  SUPREME  COURT. 

CHARLES  W.  SMITH,  Appt., 

v. 

JOHN  PARMAN  et  al. 

(101  Kan.  115,  165  Pac.  603.) 

Prosecuting     attorney  —  liability     for 
acts. 

1.  A  city  attorney,  while  engaged  in  the 
prosecution  of  a  person  charged  with  the 
violation  of  an  ordinance,  is  entitled  to 
the  same  immunity  from  civil  liability  with 
respect  thereto  as  ordinarily  attaches  to  the 
office  of  a  public  prosecutor. 

For  other  oases,  see  District  and  Prosecut- 
ing Attorneys f  in  Dig,  1-62  N,  8. 

Same  —  institution  of  proceeding. 

2.  Irrespective  of  his  motives,  a  public 
prosecutor  cannot  be  held  liable  in  a  civil 
action  on  account  of  having  instituted  or 
maintained  a  prosecution  in  that  capacity 
for  an  alleged  violation  of  the  criminal  law. 
For  other  oases,  see  District  and  Prosecut- 
ing Attorneys,  in  Dig,  1-62  N.  S, 

(June  9,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Cowley  County 
dismissing  the  case  as  to  defendant  Par- 
man  in  an  action  brought  to  recover  dam- 
ages for  alleged  malicious  prosecution.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  T.  Atkinson,  foft>  appellant : 

A  city  attorney  and  deputy  county  attor- 
ney cannot  commit  a  crime  and  then  plead 
the  occupancy  of  his  office  as  a  defense. 

Stewart  v.  Cooley,  23  Minn.  347,  23  Am. 
Rep.  690;  Stone  v.  Johnson,  30  Minn.  18, 
13  N.  W.  920;  Coolbaugh  v.  Roemer,  32 
Minn.  449,  21  N.  W.  472;  Stewart  v.  Case, 
53  Minn.  66,  39  Am,  St.  Rep.  575,  54  N.  W. 
938;  Root  V.  Rose,  6  N.  D.  583,  72  N.  W. 
1022;  Cooke  v.  Bangs,  31  Fed.  643;  Elmore 

Headnotes  by  Mason,  J. 

Note. —As  liability  of  public  prosecutor 
to  action  for  malicious  prosecution,  see  an- 
notation following  this  case,  post,  699,  and 
annotation  on  related  questions  there  re- 
ferred to. 
L.R.A.1917F. 


V.  Overton,  104  Ind.  648,  64  Am.  Rep.  343, 
4  N.  E.  197;  State  ex  rel.  Mt.  Mora  Ceme- 
tery Asso.  v.  Casey,  210  Mo.  246,  100  S. 
W.  1;  State  ex  rel.  Coleman  v.  Trinkle,  70 
Kan.  396,  78  Pac,  854. 
Mr.  John  Parnian,  in  propria  persona: 
A  prosecuting  attorney  is  a  judicial  of- 
ficer, and  as  such  is  not  liable  in  a  civil 
action  for  malicious  prosecution. 

Griffith  V.  Slinkard,  146  Ind.  117,  44  N. 
B.  1001;  Hunter  v.  Mathis,  40  Ind.  356; 
State  v.  Henning,  33  Ind.  191;  Parker  v. 
Huntington,  2  Gray,  124;  23  Cyc.  717. 

Mason,  J.,  delivered  the  opinion  of  the 

court : 

Charles  W.  Smith  brought  an  action 
against  John  Parman  and  others,  charging 
them  in  several  counts  with  having  brought 
malicious  prosecutions  against  him  under 
the  ordinances  of  a  city  of  the  second  class. 
Parman  filed  a  plea  in  abatement  alleging 
that,  at  the  time  of  the  conduct  on  his  part 
of  which  the  plaintiff  complained,  he  was 
the  city  attorney  and  was  acting  in  that 
capacity.  The  trial  court  held  the  plea  to 
be  good  and  dismissed  the  case  as  to  Par- 
man.  The  plaintiff  appeals.  It  is  conceded 
that  Parman  was  the  city  attorney  at  the 
time  the  prosecutions  complained  of  were 
brought.  The  method  by  which  that  circum- 
stance is  brought  to  the  consideration  of 
the  court  is  not  important.  The  case  in- 
volves the  question  whether  a  city  attorney 
is  liable  in  damages  to  the  person  injured 
if  he  maliciously  and  without  probable  cause 
institutes  a  prosecution  against  him  under 
an  ordinance. 

1.  The  statute  provides  for  the  appoint- 
ment of  a  city  attorney,  but  does  not  de- 
fine his  duties.  Gen.  Stat.  1915,  §  1684. 
Doubtless,  from  the  practice  in  this  state 
the  duty  of  prosecuting  violators  of  the  city 
ordinances  is  iipplied  from  the  mere  name 
of  the  office.  In  the  brief  of  the  appellee 
a  copy  of  an  ordinance  is  set  out  giving  tlie 
city  attorney  control  of  such  prosecutions. 
While  this  is  not  formally  in  the  record, 
the  accuracy  of  the  copy  is  not  questioned. 
We  regard  the  city  attorney,  while  engaged 
in  the  prosecution  of  persons  charged  with 
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offenses  against  the  ordinances,  as  entitled 
to  the  same  privileges  and  immunities  that 
ordinarily  attach  to  the  office  of  a  public 
prosecutor.  A  proceeding  of  that  kind  is 
essentially  a  criminal  action.  Neitzel  v. 
Concordia,  14  Kan.  447. 

2.  In  one  of  the  few  discussions  by  text- 
writers  of  the  liability  of  a  public  prose- 
cutor to  an  action  for  malicious  prosecu- 
tion, it  is  said:  "A  prosecuting  attorney, 
being  a  judicial  officer  of  the  state,  is  not 
liable  in  damages  for  acts  done  in  the 
course  of  his  duty,  although  wilful,  ma- 
licious, or  libelous."    32  Cyc.  717. 

This  text  is  obviously  based  upon  Griffith 
V.  Slinkard,  146  Ind.  117,  44  N.  E.  1001, 
the  other  cases  cited  in  connection  with  it 
not  bearing  directly  upon  the  matter.  The 
reference  to  the  prosecutor  as  a  judicial 
officer  might  seem  open  to  question.  Mudi 
of  hie  work  Is  advocacy.  But  the  import- 
ant matter  of  determining  what  prosecu- 
tions shall  be  instituted  is  committed  in  a 
considerable  degree  to  his  sound  judgment, 
and  in  the  exercise  of  that  function  he  acts 
at  least  in  a  quasi  judicial  capacity.  Judges 
are  exempt  from  civil  liability  for  official 
acts  even  if  corruptly  done;  the  reason  be- 
ing that  the  independence  of  their  conduct 
is  thereby  promoted,  to  the  benefit  of  the 
public.  15  R.  C.  L.  643;  23  Oyc.  567,  668; 
17  Am.  &  Eng.  Enc.  Law,  725.  Qrand 
jurors  are  given  the  same  immunity  with 
respect  to  indictments  returned  by  them, 
for  a  similar  reason.    20  Cye.  1356;  17  Am. 


k  Eng.  Enc.  Law,  1802.  The  public  prose- 
cutor, in  deciding  whether  a  particular 
prosecution  shall  be  instituted  or  followed 
up,  performs  much  the  same  function  as  a 
grand  jury.  If,  while  he  has  a  question  of 
that  kind  under  advisement,  he  is  charged 
with  notice  that  he  may  have  to  defend 
an  action  for  malicious  prosecution  in  case 
of  a  failure  to  convict,  his  course  may  be 
influenced  by  that  consideration,  to  the 
disadvantage  of  the  public.  Communica- 
tions made  to  a  public  prosecutor  relating 
to  offenses  against  the  law  are  treated  as 
privileged,  because  "persons  having  knowl- 
edge regarding  the  commission  of  a  crime 
ought  to  be  encouraged  to  reveal  to  the 
prosecuting  attorney  fully,  freely,  and  un- 
reservedly the  source  and  extent  of  their 
information."  Michael  v.  Matson,  81  Kan. 
360,  366,  L.R.A.1915D,  1,  105  Pac.  637. 
We  think  the  reason  for  granting  immunity 
to  judges  and  grand  jurors  applies  with 
practically  equal  force  to  a  public  prose- 
cutor in  his  relations  to  actions  to  punish 
infractions  of  the  law.  There  is  no  great 
danger  that  abuse  of  power  will  be  fostered 
by  this  exemption  from  civil  liability,  for 
the  prosecutor  is  at  all  times  tmder  the 
wholesome  restraint  imposed  by  the  risk  of 
being  called  to  account  criminally  for  of- 
ficial misconduct  (Gen.  Stat.  1915,  §  3588), 
or  of  being  ousted  from  office  on  that  ac- 
count (Gen.  Stat.  1915,  §  7603). 
The  judgment  is  affirmed. 


Annofatioii — LiaUlity  of 


prosecutor  to  action  tor  malicioiis  pros* 
ecutioii. 


There  is  very  little  in  the  books  on  the 
subject  of  this  note. 

For  liability  of  prosecuting  officer  for 
false  arrest  or  imprisonment,  see  the 
note  to  Schneider  v.  Shepherd,  L.R.A. 
1916F.  403. 

The  decision  in  Smith  v.  Parman, 
ante,  698,  that  a  public  prosecutor  is  not 
liable  in  a  civil  action  for  having  insti- 
tuted or  maintained  a  criminal  prose- 
cution, is  supported  by  what  seems  to  be 
the  only  case  directly  in  point. 

In  Griffith  v.  Slinkard  (1896)  146  IncL 
117,  44  N.  E.  1001,  cited  in  Smith  v. 
Parman*,  it  was  held  that  an  allegation 
that  a  prosecuting  attorney  maliciously 
and  without  probable  cause  procured  an 
indictment  by  the  grand  jury  was 
demurrable.  The  court  considered  that 
the  prosecuting  attorney  was  a  judicial 
officer,  but  not  in  the  sense  of  a  judge 
of  a  court. 

In  Stephen  on  Malicious  Prosecution, 
8  85,  it  is  said :  "I  know  of  no  instance 
in  which  any  person  has  been  sued  for  a 
L.R.A.1917P. 


prosecution  ordered  by  any  officer  of 
state,  and  I  doubt  if  such  an  action 
would  lie.  Prosecutions  may  be  directed 
by  a  secretary  of  state,  the  attorney  gen- 
eral, or  the  director  of  public  prosecu- 
tions, and  I  know  of  no  direct  authority 
as  to  whether  or  not  an  action  for 
malicious  prosecution  would  lie  against 
any  of  these  officers  for  what  they  had 
done  in  their  official  capacities." 

In  an  action  to  recover  damages  for 
defendant's  having,  as  city  attorney, 
advised  and  procured  an  alleged  void 
judgment  in  the  police  court  of  the  city, 
convicting  the  plaintiff  of  the  violation 
of  an  ordinance,  a  judgment  for  the  de- 
fendant was  affirmed,  where  the  petition 
failed  to  state  facts  showing  that  the 
police  judge  was  not  acting  within  the 
scope  of  his  authority  and  ^^there  was  a 
failure  to  allege  that  the  defendant  was 
acting  by  malicious  or  corrupt  motives." 
Arnold  v.  Hubble  (1897)  18  Ky.  L. 
Rep.  947,  38  S.  W.  1041. 

In  Oatman  v.  Bemere  (1909)  141  Mo. 
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App.  240,  124  S.  W.  1059,  it  was  held 
that  an  action  would  not  lie  against  a 
district  attorney  on  the  ground  that  he 
maliciously  overdid  his  part  in  procur- 
ing a  conviction.  The  charge  was  that 
the  defendant  browbeat  and  assaulted 
the  plaintiff  with  an  intemperate,  vulgar, 
and  unnecessarily  severe  cross-examina- 
tion, and  it  was  said  that  the  plaintiff 
had  her  only  remedy  by  objection,  etc., 
in  the  criminal  case,  and  could  not  bring 
an  independent  suit  upon  the  matter. 
The  conviction  had  not  been  reversed  or 
set  aside. 

In   Parker   v.   Huntington    (1854)    2 
Gray  (Mass.)  124^  it  was  held  that,  in  an 


action  against  a  district  attorney  and 
another  person  for  malicious  prosecu- 
tion, where  it  was  alleged  that  they 
maliciously  contrived  to  draw  from  the 
plaintiff  evidence  which  could  be  used 
to  have  him  indicted  for  perjury,  and 
maliciously  contrived  to  have  him 
indicted  for  perjury,  it  was  not  neces- 
sary for  the  plaintiff  to  aver  and  prove 
a  conspiracy  on  the  part  of  the  defend- 
ants. 

For  liability  of  oflScer  for  making  an 
arrest,  see  the  notes  to  Leger  v.  Warren, 
51  L.R.A.  193;  Lawton  v.  Harkins,  42 
L.R.A.(N.S.)  69;  and  Brown  v.  Hadwin, 
L.R.A.1915B,  505.  B.  B.  B. 
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JEAN  M.  GORDON,  Appt., 
v. 

BUSINESS    MEN'S    RACING    ASSOCIA- 
TION. 

(—  La.  — ,  76  So.  735.) 

Corporation  —  snit  to  enjoin  business  — 
estoppel. 

1.  A  stockholder  who,  suing  for  the  ap- 
pointment of  a  receiver  of  a  corporation  on 
the  ground  that  the  character  and  method 
of  the  business  conducted  by  it  is  contrary 
to  law,  admits  that  he  or  she  bought  stock 
in  tlie  corporation  with  full  knowledge  of 
the  character  and  method  of  the  business 
carried  on  by  the  defendant  company,  and 
with  the  belief  that  it  was  contrary  to  law, 
and  for  the  sole  purpose  of  bringing  the  suit 
to  appoint  a  receiver,  has  no  cause  of  com- 
plaint or  right  of  action  to  demand  the  ap- 
pointment of  a  receiver. 

For  other  caaea,  see  Estoppel,  III,  o,  in  Dig. 
1-52  N.  S. 

Receiver  —  snit  by  stockholder  —  stat- 
ute. 

2.  In  the  statute  (Act  No.  159  of  1898) 
empowering  the  courts  to  appoint  a  receiver 
of  a  corporation  under  certain  circum- 
stances, "at  the  instance  of  any  stockholder 
or  creditor,"  the  expression  "any  stockholder 
or  creditor,"  is  construed  to  mean  "a  stock- 
holder or  creditor,"  and  not  to  be  so  com- 
prehensive as  to  abolish  all  pleas  or  de- 
fenses to  the  capacity  or  right  of  action  of 
any  stockholder  or  creditor  to  maintain  an 
action  for  the  appointment  of  a  receiver. 
For  other  casea,  see  Receivers,  /.  6,  in  Dig. 

1-52  N.  8. 

(May  U,  1917.) 
Hcadnotes  by  O'Niell,  J. 


Note. —  For  right  of  stockholder  to  sue 
for  appointment  of  receiver  on  account  of 
transactions  occurring  prior  to  his  acquisi- 
tion of  stock,  see  annotation  following  this 
case  post,  704. 
L.R.A.1917F. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans,  Division  C,  in  defendant's  favor» 
in  a  suit  for  the  appointment  of  a  receiver 
to  take  charge  of  its  property  and  business, 
which  was  alleged  to  have  been  conducted 
conti-ary  to  law.    Affirmed. 

The  facts  are  8tate<l  In  the  opinion. 

Messrs.  Solomon  Wolff,  St.  Clair 
Adams,  Robert  II.  Marr,  F.  S.  Weis, 
Thomas  £.  Fur  low,  and  Doaelson  Caf- 
fery,  for  appellant: 

Plaintiff  is  not  estopped  from  bringing 
this  suit. 

Tillou  V.  Britton,  9  N.  J.  L.  128;  Elmira 
Sav.  Bank  v.  Davis,  142  N.  Y.  oOO,  25  L.R.A. 
646,  37  N.  E.  646;  State  v.  Haug,  95  Iowa, 
413,  20  L.R.A.  390,  64  X.  W.  398;  Leonard 
V.  Com.  112  Pa.  607,  4  Atl.  742;  Purdy  v. 
People,  4  Hill,  384;  Wilson  v.  Taylor,  89 
Ala.  368,  8  So.  149;  Jones  v.  Whitworth, 
94  Tenn.  602,  30  S.  W.  736;  Gordon  v.  Busi- 
ness Men*s  Racing  Asso.  140  La.  674,  73  So. 
768;  2  Pomeroy,  Estoppel,  Ist  ed.  §  819. 

A  corporation  so  conducting  its  business 
as  to  violate  a  law  of  public  order — a  crimi- 
nal statute — cannot,  in  a  suit  by  a  stock- 
bolder  to  prevent  the  continuance  of  that 
conduct,  plead  that  the  stockholder  is  es- 
topped by  alleged  acquiescence  in  tlie  illegal 
acts  of  the  corporation  in  the  past. 

2  Pom.  Eq.  Jur.  If  819;  Re  Eastman  Oil 
Co.  238  Fed.  416;  George  v.  Central  R.  & 
Bkg.  Co.  101  Ala.  607,  14  So.  752. 

A  stockholder  is  not  estopped  by  his  ac- 
quiescence from  preventing  the  continuance 
of  illegal  conduct. 

Scovill  V.  Thayer,  105  U.  S.  143,  26  L. 
ed.  968;  George  v.  Central  R.  &  Bkg.  Co. 
101  Ala.  607,  14  So.  752;  Shepaug  Voting 
Trust  Cases,  60  Conn,  553,  24  Atl.  32 ;  Ohio 
&  M.  R.  Co.  V.  McCarthy,  96  U.  S.  258,  24 
L.  ed.  693;  Thomas  v,  Brownville,  Ft.  K. 
&  P.  R.  Co.  1  McCrary,  392,  2  Fed.  877; 
Laredo  Improv.  Co.  v.  Stevenson,  13  C.  C. 
A.   601,   32  U.   S.   App.   97,   66   Fed.   633; 
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Waterloo  Organ  Co.  67  C.  C.  A.  255,  134 
Fed.  341;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  24,  35  L.  ed.  55, 
11  Sup.  Ct.  Eep.  478. 

The  doctrine  of  estoppel  is  not  favored  in 
law. 

Abbot  V.  Wilbur,  22  La.  Ann.  368;  Herber 
▼.  Thompson,  46  La.  Ann.  186,  14  So.  504. 

Messrs.  Jolin  P.  Sullivan  and  John  J. 
Reilley,  for  appellee: 

Where  it  appears  that  plaintiff  acquired 
two  shares  of  stock  in  a  private  corporation, 
and  immediately  thereafter  attempted  to 
place  the  corporation  in  the  hands  of  a  re- 
ceiver for  the  purpose  of  bringing  about  a 
dissolution,  an  exception  or  plea  of  estoppel 
is  well  founded,  particularly  where  the  evi- 
dence shows  that  plaintiff  acquired  her 
stock  with  full  knowledge  of  the  conditions 
of  which  she  complains. 

Von  Schlemmer  v.  Keystone  L.  Ins.  Co. 
121  La.  990,  46  So.  991 ;  Hawes  v.  Oakland, 
104  U.  S.  450,  26  L.  ed.  827;  Dimpfell  v. 
Ohio  &  M.  R.  Co.  110  U.  S.  209,  28  L.  ed. 
121,  3  Sup.  Ct.  Rep.  573;  Sparhawk  v.  Union 
Pass.  R.  Co.  54  Pa.  454;  Ranger  v.  Cham- 
pion Cotton  Press  Co.  52  Fed.  610;  United 
Electric  Securities  Co.  v.  Louisiana  Electric 
Light  Co.  68  Fed.  673. 

O'Nlell,  J.,  delivered  the  opinion  of  the 
court : 

1  his  is  a  suit  by  a  stockholder  of  the  de- 
fendant company  to  have  a  receiver  ap- 
pointed to  take  charge  of  the  property  and 
business  of  the  corporation,  on  the  ground 
that  its  business  is  being  conducted  con- 
trary to  law.  The  plaintiff  describes  in  her 
petition,  with  minute  detail,  the  method  and 
manner  in  which,  she  alleges,  the  defendant 
corporation  is  conducting  its  business,  and 
she  complains  that  the  alleged  method  of 
conducting  the  business  is  in  violation  of  a 
criminal  statute,  the  Act  No.  57  of  1908, 
commonly  called  the  Locke  Law.  That  stat- 
ute denounces  as  a  misdemeanor  the  promot- 
ing or  encouraging  of  the  operation  of  a 
betting  book  on  horse  races,  or  promoting 
or  encouraging,  by  any  device,  any  person 
or  persons  to  bet  or  wager  on  a  horse  race. 

In  answer  to  the  rule  to  show  cause  why 
a  receiver  should  not  be  appointed,  the  de- 
fendant filed  an  exception  of  no  cause  of 
action,  and  a  plea  of  estoppel,  alleging  that 
the  plaintiff  acquired  stock  in  the  corpora- 
tion with  full  knowledge  of  the  conditions 
and  facts  upon  which  her  suit  was  based, 
and  for  the  sole  purpose  of  fomenting  dis- 
cord and  litigation. 

The  exception  of  no  cause  of  action  was 
sustained  by  the  district  court,  and  the 
plaintiff  appealed.  On  appeal,  the  judgment 
on  the  exception  of  no  cause  of  action  was 
reversed,  and  the  case  waa  remanded  to  the 
L.R.A.1917F. 


district  court,  that  the  plea  of  estoppel 
might  be  decided  and  the  case  proceeded 
with  according  to  law.  See  Gordon  v.  Busi- 
ness Men's  Racing  Asso.  140  La.  674,  73  So. 
768. 

The  only  evidence  heard  on  the  trial  of 
the  plea  of  estoppel  was  the  testimony  of 
the  plaintiff  herself,  who  was  called  to  the 
witness  stand  by  the  defendant's  counsel 
for  cross-examination.  Having  testified 
that  she  owned  two  shares  of  stock  in  the 
defendant  corporation,  she  was  asked  when 
she  purchased  the  stock.  Her  attorney  ob- 
jected to  the  question  and  the  evidence  to 
be  obtained  on  the  ground  that  it  was  ir- 
relevant and  immaterial.  The  objection  be- 
ing overruled,  the  defendant's  counsel  asked 
her  whether  she  had  purchased  the  stock 
as  an  investment,  and,  if  not,  what  was  her 
purpose  in  buying  the  two  shares  of  stock. 
Her  answer  was  that  she  certainly  did  not 
buy  the  stock  for  an  investment. 

The  crosB-exanunation  then  proceeded  and 
concluded  as  follows : 

Q.  What  was  your  motive  in  buying  the 
stock? 

A.  To  show  that,  in  my  opinion,  the  Locke 
Law  was  being  openly  and  flagrantly  vio- 
lated. 

Q.  To  show  it  to  whom.  Miss  Gordon! 

A.  To  this  community. 

Q.  How  about  this  court? 

A.  Well,  thU  court  is  part  oi  the  com- 
munity, I  think. 

Q.  Then,  you  were  familiar  with  the  facte 
existing  at  the  time  of  the  purchase  of  the 
stock? 

A.  Yes,  sir;  in  my  opinion  the  law  was 
being  violated,  from  all  I  heard  from  people 
who  were  out  there.  Dozens  and  faundrecls 
of  people  came  to  me  and  asked  me  why 
something  was  not  being  done. 

It  is  therefore  admitted  by  the  plaintiff 
that  she  was  aware  of  the  character  and 
method  of  the  business  carried  on  by  the 
defendant  company  before  she  purchased 
stock  in  the  corporation,  that  she  believed 
that  method  of  conducting  the  business  was 
contrary  to  law,  and  that,  with  that  knowl- 
edge and  belief,  she  bought  stock  in  the  cor- 
poration for  the  sole  purpose  of  acquiring 
a  cause  for  complaint  or  right  of  action  to 
demand  the  appointment  of  a  receiver  to 
take  charge  of  the  property  and  business  of 
the  corporation. 

Among  the  instances  in  which  the  courts 
are  empowered,  by  the  Act  No.  159  of  1898, 
to  appoint  a  receiver  to  take  charge  of  the 
property  and  business  of  a  corporation 
domiciled  in  this  state,  is  the  following: 
"(7)  At  the  instance  of  any  stockholder  or 
creditor  when  the  corporation  has  been  ad- 
judged not  organized  according  to  law,  or 


702 


LOUISIANA  SUPREME  COURT. 


pursuing*  any  busineBS,  calling  or  avocation 
contrary  to  law.'* 

It  is  conceded  or  assumed  by  the  learned 
counsel  in  this  case  that  the  last  clause  in 
the  paragraph  of  the  statute  quoted  i^  to  be 
read:  "or  is  pursuing  any  business,  calling 
oi:  avocation  contrary '  to  law."  It  is  not 
contended  by  the  learned  counsel  for  the 
defendant  that  the  corporation  must  be  first 
"adjudged"  to  be  pursuing  any  business, 
calling,  or  avocation  contrary  to  law,  before 
a  stockholder  or  creditor  can  sue  for  the 
appointment  of  a  receiver. 

The  defendant  relies  upon  the  doctrine 
announced  in  the  case  of  Von  Schlemmer  v. 
Keystone  L.  Ins.  Co.  121  La.  987,  46  So. 
091,  viz.:  "Courts  are  reluctant  to  interfere 
with  the  affairs  of  a  corporation  on  behalf 
of  a  minority  of  the  stockholders,  and  will 
not  do  so  at  the  suit  of  a  stockholder  who 
acquired  his  stock  with  full  knowledge  of 
the  conditions  of  which  he  complains." 

In  the  opinion,  of  which  the  above  quota- 
tion is  the  syllabus,  the  decisions  by  the 
Supreme  Court  of  the  United  States  in  tlie 
following  cases  were  cited,  viz.:  Hawes  t. 
Oakland  (Hawes  v.  Contra  Cofita  Water 
Co.)  104  U.  S.  450,  26  L.  ed.  827,  and 
Dimpfell  v.  Ohio  &  M.  R.  Co.  110  U.  S. 
209,  28  L.  ed.  121,  3  Sup.  Ct.  Rep.  673,  where 
it  was  held  that,  to  sustain  a  bill  in  equity 
against  a  corporation  by  a  shareholder,  he 
had  to  allege  that  he  was  the  owner  of  the 
stock  on  which  he  claimed  the  right  to  sue, 
at  the  time  of  the  transactions  of  which  he 
eomplains,  or  that  the  stock  devolved  upon 
him  by  operation  of  law.  That  doctrine 
has  since  been  adopted  by  the  Supreme 
Court  of  the  United  States  as  a  part  of 
equity  rule  No.  94.  The  rule  itself  is,  of 
course,  not  applicable  here;  but  it  declares 
a  principle  that  is  very  appropriate,  not- 
withstanding; in  the  appointment  of  re- 
ceivers, our  courts  are  governed  by  statute. 

The  learned  counsel  for  the  plaintiff  argue 
that  the  plea  of  estoppel  cannot  apply  to  a 
case  like  this,  where  the  complaint  against 
which  the  plea  is  urged  is  that  the  party 
pleading  the  estoppel  is  violating  a  penal 
statute.  They  quote  from  Rawle's  Revision 
of  Bouvier*8  Law  Dictionary,  vol.  1,  p.  694, 
the  definition  of  "estoppel,"  by  Gould,  Chan- 
cery Pleading;  that  is,  a  plea  which  neither 
admits  nor  denies  the  facts  alleged  by  the 
plaintiff,  but  denies  his  right  to  allege  them. 

The  defendant,  in  pleading  the  estoppel 
in  tliis  case,  neither  admits  nor  denies  the 
facts  alleged  by  the  plaintiff,  but  denies  her 
right  to  allege  them,  because  she  has  no 
otlier  cause  for  complaint  than  that  which 
she  knowingly  and  intentionally  purchased. 

The  learned  counsel  for  the  plaintiff  also 
quote  from  Pomeroy's  Equity  Jurisprudence, 
3d  ed.  vol.  2,  §  819,  the  doctrine  that  stock- 
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holders  may  be  estopped,  by  their  acquies- 
cence, from  objecting  to  the  acts  of  the  cor- 
poration which  are  not  illegal  nor  mala 
prohibita,  but  ultra  vires,  when  the  rights  of 
innocent  third  persons  have  intervened. 
Conversely,  and  manifestly,  stockholders 
cannot  be  estopped,  by  their  acquiescence, 
from  objecting  to  acts  of  the  corporation 
that  are  illegal  or  mala  prohibita.  A  num- 
ber of  decisions  are  referred  to  in  the  plain- 
tiff's brief  in  support  of  the  doctrine  that  a 
stockholder  cannot,  by  acquiescence,  ratify, 
or  be  estopped  to  complain  of,  the  acts  of 
the  corporation  that  are  contrary  to  law  or 
to  any  provision  of  the  charter  of  the  cor- 
poration. See  Scovill  v.  Thayer,  106  U.  S- 
143,  26  L.  ed.  968;  Shepaug  Voting  Trust 
Cases,  60  Conn.  553,  24  Atl.  32;  Ohio  &  M. 
R.  Co.  v.  McCarthy,  96  U.  S.  258,  24  L.  ed. 
693;  Central  Transp.  Co.  v.  Pullman's  Pal- 
ace Car  Co.  139  U.  S.  24,  35  L.  ed.  55,  11 
Sup.  Ct.  Rep.  478. 

But  the  defendant's  plea  in  this  case  is 
not  tliat  the  plaintiff  has  condoned  or  ac- 
quiesced in  any  act  of  the  corporation  that 
was  illegal  or  malum  prohibitum.  Tbe  plea 
or  defense  is  that  the  plaintiff,  in  her  ca- 
pacity of  stockholder,  is  not  injured  or  ag- 
grieved by  tlie  character  and  method  of  the 
business  conducted  by  the  defendant  cor- 
poration, but,  if  injured  at  all,  is  injured 
soley  by  and  in  consequence  of  her  own  vol- 
untary act  of  becoming  a  stockholder  in  the 
corporation. 

If  the  plaintiff  had  a  real  cause  for  com- 
plaint, in  her  capacity  of  stockholder  of  the 
corporation, — that  is,  a  complaint  which  she 
had  not  voluntarily  brought  upon  herself^ 
— she  would  undoubtedly  have  a  right  of 
action,  and  no  one  could  question  her  mo-r 
tive  in  asserting  that  right.  If  the  corpora- 
tion should  be  adjudged,^  by  any  court, of 
competent  jurisdiction,  to  be  pursuing  a 
business  contrary  to  law,  in  the  precise  lan- 
guage of  the  seventh  paragraph  of  §  1  of  the 
Act  No.  159  of  1898,  undoubtedly  the  plain- 
tiff would  have  a  right  of  action  to  demand 
the  appointment  of  a  receiver,  whatever 
might  have  been  her  motive  in  purchasing 
stock  in  the  corporation.  But  the  corpora- 
tion has  not  been  adjudged  to  be  punning 
a  business  contrary  to  law.  The  plaiutifl, 
as  a  stockholder,  sues  to  have  the  company 
so  adjudged  and  outlawed,  for  a  cause  which 
she  admits  would  not  be  of  any  financial 
interest  or  concern  to  her  if  she  had  nqt 
voluntarily,  and  with  full  knowledge  of  the 
conditions,  become  a  stockholder. 

The  learned  counsel  for  the  plaintiff  argue 
that  the  word  "any"  has  such  a  comprehcjn- 
sive  meaning,  in  the  seventh  paragraph  of 
§  1  of  Act  No.  159  of  1898,  "at  the  in- 
stance of  any  stockholder  or  creditor,"  that 
it  forbids  any  plea  to  the  capacity  of  the 
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plaintiff  so  long  as  he  or  she  is  a  stockholder 
of  the  corporation.  In  support  of  that  argu- 
ment, a  number  of  decisions  are  cited,  where 
the  word  "any"  was  held  to  be  synonymous 
with  "all"  or  "every;**  e.  g.,  "any  special 
matter**  was  held  to  mean  every  special  mat- 
ter; "any  bank*'  was  held  to  include  a  na- 
tional bank ;  "any  of  the  waters  of  the  state" 
was  held  to  mean  all  the  waters  within  the 
i»tate;  '*any  election  law". was  held  to  in- 
clude, not  only  the  election  laws  in  force 
when  the  statute  in  which  the  expression 
was  used  was  adopted,  but  applied  to  elec- 
tion laws  thereafter  enacted;  "any  election" 
was  held  to  mean  a  primary  election,  as  well 
as  a  general  election;  and  "any  contract" 
was  held  to  mean  an  implied  contract  as 
well  as  an  express  contract.  Twenty  pages, 
containing  hundreds  of  illsutrations  of  the 
various  judicial  interpretations  put  upon 
.the  word  "any,*'  according  to  the  context  or 
subject-matter  of  the  phrase  or  sentence  in 
which  it  is  used,  are  to  be  found  in  3  C.  J. 
pp.  230-249,  inclusive.  For  example,  in  a 
statute  of  Quebec,  the  expression,  "this  sec- 
tion does  not  extend  or  apply  to  any  action 
or  prosecution  for  the  recovery  of  any  pen- 
alty imposed  by  any  act  respecting  the  sale 
of  intoxicating  liquors,"  was  held  to  mean 
any  act  of  the  legislature  of  Quebec,  and  not 
to  include  an  act  of  any  other  parliament, 
either  Imperial  or  Canadian.  The  words 
"any  attempt,**  in  a  testament  in  which  the 
testator  declared  that  his  will  should  be  in- 
operative if  any  attempt  was  made  to  with- 
draw his  grandsoji  from  the  custody  of  his 
executors,  was  held  to  mean  any  successful 
attempt,  not  an  unsuccessful  attempt.  The 
words  "any  bank"  were  taken  to  mean  any 
bank  in  the  place  where  the  promissory  note 
in  whicli  tlie  expression  was  used  was  made 
payable,  and  not  to  include  any  bank  else- 
where in  the  world.  The  expression  "any 
benefit,"  in  a  statute  providing  that,  in  as- 
sessing the  damages  resulting  from  the  ex- 
propriation of  property,  due  allowance 
should  be  made  for  "any  benefit"  that  the 
owners  might  derive,  was  held  to  mean  only 
any  benefit  resulting  specially  to  the  land- 
owner,. ,an4  ^ot  a  benefit  shared  by  the  com- 
munity in  common  with  him.  The  expres- 
sion *4any  creditors"  vnis  held  to  have  the 
same  meaning  as  "the  creditors."  The  ex- 
pression "any  one  creditor,**  in  a  statute 
limiting  the  jurisdiction  of  a  justice  of  the 
peace,  to  cases  where  the  amount  claimed  by 
any.  one  creditor  did  not  exceed  $100,  was 
hefd  to  mean  anyone  claiming  under  the 
same  bond  and  afBdavit,  but  not  a  creditor 
who  had  acquired  three  separate  claims, 
none  of  which  exceeded  $100.  A  statute  pro- 
viding that  a  witness  should  not  be  dis- 
qualified by  his  conviction  of  any  crime  was 
construed  to  mean  only  such  crime  as,  at 
L.R.A.1917F. 


common  law,  worked  a  disability  to  testify ; 
that  is,  conviction  of  an  infamous  offense. 
The  supreme  court  of  Maine,  in  Cummings 
V.  Everett,  82  Me.  260,  19  Atl.  456,  constru- 
ing a  statute  providing  that  the  contracts 
of  any  married  woman,  made  for  any  lawful 
purpose,  should  be  valid  and  binding  and 
might  be  enforced  in  the  same  manner  as 
if  she  were  sole,  held  that  the  statute  did 
not  include  a  married  woman  under  the  age 
of  majority,  although  it  was  admitted  in 
the  opinion  that  literally  the  words  "any 
married  woman*'  included  married  female 
minors. 

It  would  serve  no  useful  purpose  to  en- 
cumber the  report  of  the  decision  in  this 
case  with  more  of  the  illustrations,  given 
in  the  reference  books,  of  the  various  mean- 
ings of  the  word  "any,**  as  judicially  inter- 
preted according  to  the  context  of  the  phrase 
or  sentence  in  which  it  is  used.  It  is  suffi- 
cient to  say  that,  in  our  opinion,  the  ex- 
pression, "at  the  instance  of  any  stockholder 
or  creditor,"  as  used  in  the  Act  No.  159  of 
1898,  was  not  intended  to  abolish  all  de- 
fenses or  pleas  to  the  capacity  or  right  of  a 
stockholder  or  creditor  to  sue  for  the  ap- 
pointment of  a  receiver  of  a  corporation. 
To  give  the  word  a  more  comprehensive 
meaning  than  the  context  of  the  statute 
warrants,  or  the  legislature  intended,  would 
lead  to  an  absurdity.  It  might  as  well  be 
contended  that  a  plea  to  the  capacity  of  any 
stockholder  or  creditor,  suing  for  the  ap- 
pointment of  a  receiver  of  a  corporation, 
could  not  be  maintained  even  though  the 
plaintiff,  being  a  stockholder  or  creditor, 
be  an  unauthorized  married  woman  or  a 
minor  or  an  interdicted  person.  It  is  not 
likely  that  the  legislature  had  any  idea,  in 
using  the  expression  "any  stockholder  or 
creditor,"  instead  of  "a  stockholder  or  credi- 
tor," of  abolishing  all  defenses  or  pleas  to 
the  capacity  of  a  stockholder  or  creditor  to 
maintain  an  action  for  th.e  appointment  of  a 
receiver.  Our  opinion  is  that,  if  the  legis- 
lature had  any  special  object  or  purpose  in 
using  the  word  "any,"  instead  of  the  article 
"a,**  in  the  expression,  "at  the  instance  of 
any  stockholder  or  creditor,"  the  purpose 
was  to  include  any  stockholder  or  stock- 
holders regardless  of  the  number  or  the 
amount  of  stock  owned  by  him  or  them,  and 
to  include  any  creditor,  whether  an  unse- 
cured creditor,  a  mortgage  creditor,  a  lien 
creditor,  or  a  judgment  creditor. 

The  learned  counsel  for  the  plaintiff  con- 
tend that  the  doctrine  announced  in  the 
Von  Schlemmer  Case,  121  La.  987,  46  So. 
091,  is  not  applicable  here,  because  the 
complaint  is  that  the  defendant  is  violating 
a  penal  statute.  That  difference  in  the  two 
cases  would  render  the  decision  cited  inap- 
plicable here  if  the  defendant  were  pleading 
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that  the  plaintiff  is  estopped  by  acquies- 
cence. But  that  is  not  the  plea  at  all.  The 
plea  is  that  the  plaintiff  has  no  cause  for 
complaint,  in  so  far  as  her  interest  as  a 
stockholder  in  the  corporation  is  concerned, 
because  she  acquired  that  interest  with  full 
knowledge  of  the  facts  and  with  the  deliber- 
ate purpose  of  complaining.  Her  interest 
in  complaining,  and  right  to  complain,  of 
the  commission  6i  a  crime  or  misdemeanor, 
is  only  such  as  is  shared  by  the  entire  com- 
munity or  commonwealth.  The  criminal 
court,  not  the  civil  court,  is  the  tribunal 
to  which  she  or  any  other  citizen  must  go 
for  redress,  to  prevent  a  violation  of  the 
penal  laws. 

In  Marks  v.  American  Brewing  Co.  126 
La.  666,  52  So.  983,  one  of  the  complaints 
made  by  the  plaintiff,  as  a  stockholder,  in 
asking  for  the  appointment  of  a  receiver  of 
the  defendant  corporation,  was  tiiat  the 
corporation  was  violating  the  Gay-Shattuck 
Law,  Act  No.  176  of  1008,  which  prohibits 
a  brewing  company  from  being  interested 
financially  in,  or  from  owning  or  leasing 
any  premises  for,  a  barroom.  With  regard 
to  that  complaint,  the  then  Chief  Justice,  for 
the  court,  said:  ''If  the  defendant  has  vio- 
lated the  provisions  of  a  police  regulation, 
it  is  not  for  plaintiff  to  invoke  this  law,  as 
the  state  has  her  remedy,  either  civilly  or 
criminally." 

Our  conclusion,  from  the  plaintiff's  admis- 
sion, is  that  she  has  no  more  right  or  cause 
to  complain  of  the  character  and  method  of 
the  business  conducted  by  the  defendant  cor- 
poration than  she  had  when  she,  knowing 
the  conditions  and  character  and  method  of 
the  business,  bought  stock  in  the  corpora- ' 


tion;  and  that  she  has  no  more  right  to  d^ 
maud  the  appointment  of  a  receiver  to  take 
charge  of  the  property  and  business  of  the 
corporation  than  if  she  had  not  bought  the 
stock.  Her  right  to  insist  upon  an  enforce- 
ment of  the  criminal  laws,  when  she  bought 
the  stock,  was  no  greater  than  that  of  any 
other  citizen,  and  she  did  not,  by  buying  the 
stock,  acquire  any  greater  right  in  that  re- 
spect. It  woul4  not  be  in  the  interest  of 
public  policy,  but  would  be  a  grave  reflec- 
tion upon  other  departments  in  our  govern- 
ment, to  hold  that  a  private  citizen  can  ac- 
quire, by  purchasing  stock  in  a  corpora- 
tion, a  right— or  that  every  citizen  does  not  . 
enjoy  the  right — ^to  demand  that  the  cor- 
poration shall  not  violate  a  penal  statute. 

We  have  no  doubt  of  the  lofty  motive  of 
the  plaintiff  in  buying  stock  in  the  defend- 
ant corporation;  but  she  was  mistaken  in 
the  remedy  she  adopted,  as  a  private  citi- 
zen, to  redress  what  she  believed  to  be  a 
wrong.  To  permit  her  to  redress  a  grievance 
that  she  acquired  for  the  sole  purpose  of  re- 
dressing it,  by  having  a  receiver  appointed 
to  take  charge  of  the  property  and  business 
of  this  corporation,  would  permit  any  per- 
son, not  now  financially  interested  in  the 
affairs  of  the  defendant  company,  to  resort 
to  the  same  method  for  a  selfish  or  sinister 
motive  or  to  redress  an  imagined  grievance. 
Our  conclusion  is  that  the  judgment  ap- 
pealed from  is  correct. 

The  judgment  appealed  from  is  affirmed, 
at  the  cost  of  the  appellant. 

Petition  for  rehearing  denied  June  11, 
1917. 


Annotation — ^Right  of  stockholder  to  sue  for  appointment  of  receiver  on 
account  of  transactions  occurring  prior  to  hu  acquisition  of  stock. 


The  difference  in  opinion  among  the 
courts  as  to  the  right  of  a  stoekholder  to 
attack  transactions  occurring  prior  to 
his  acquisition  of  stock  is  shown  in  the 
discussion  in  the  note  to  Pollitz  v.  Gould, 
38L.R.A.(N.S.)  988. 

The  United  States  Supreme  Court 
^'equity  rule  No.  94,"  referred  to  in  thie 
opinion  in  Gordon  v.  Business  Men's 
Racino  Asso.  ante,  700,  came  in  force  in 
1882*  That  rule  is  now  known  as  No.  27, 
and,  as  amended  1912-1913,  by  the  addi- 
tion of  the  final  clause  in  brackets,  reads 
as  follows:  "27.  Stockholder's  BilL— 
Every  bill  brought  by  one  or  more  stock- 
holders in  a  corporation  af^ainst  the  cor- 
poration and  other  parties,  founded  on 
rights  which  may  properly  be  asserted 
by  the  corporation,  must  be  verified  by 

oath,  and  must  contain  an  allegation  that 
L.R.A.1917F. 


the  plaintiff  was  a  shareholder  at  the 
time  of  the  transaction  of  whieh  he  com* 
plains,  or  that  his  share  had  devolved  on 
him  since  by  operation  of  law,  and  that 
the  suit  is  not  a  collusive  one  to  confer 
on  a  court  of  the  United  States  jurisdic- 
tion of  a  case  of  whieh  it  would  not 
otherwise  have  c(^?nizance.  It  must  also 
set  forth  with  particularity  the  efforts 
of  the  plaintiff  to  secure  such  action  as 
he  desires  on  the  part  of  the  managing 
directors  or  trustees,  and,  if  necessary, 
of  the  shareholders,  and  the  causes  of 
his  failure  to  obtain  such  action  [or  the 
reasons  for  not  making  such  effort] ''. 
In  Robinson  v.  West  Virginia  Loan 
Co.  (1898)  90  Fed.  770,  in  discharging 
on  other  grounds  a  receiver  appointed  in 
a  stockholder's  suit,  the  court  said: 
"Nor  does  it  appear  from  the  bill  that 
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the  complainant  was  the  owner  of  the 
stock  now  claimed  by  him  at  the  time 
the  matters  complained  of  occurred. 
The  allegation  that  he  was  the  owner 
of  the  same  at  the  time  the  suit  was  insti- 
tuted is  not  sufficient." 

But  it  has  been  held  that  the  United 
States  equity  rule  (94)  does  not  apply 
where  the  stockholder,  at  the  time  of  the 
acts  complained  of,  is  the  owner  of  a 
fully  paid  subscription  to  the  stock. 
Citizens'  Sav.  &  T.  Co.  v.  Illinois  C.  R. 
Co.  (1910)  105  C.  a  A.  145,  182  Fed. 
607,  reversing  (1909)  173  Fed.  566,  a 
case  where  the  complainant  asked  for 
the  appointment  of  a  receiver  and  other 
relief.  The  court  said :  "The  claim  that 
the  suit  is  violative  of  equity  rule  94,  in 
that  the  bill  does  not  show  that  com- 
plainants were  stockholders  at  the  time 
of  the  transactions  complained  of,  or 
that  the  stock  devolved  upon  them  by 
operation  of  law  since  that  time,  is,  in 
our  opinion,  utterly  unwarranted.  .  .  . 
The  owner  of  a  paid  stock  subscription 
is  the  full  beneficial  owner  of  the  stock. 
A  stock  certificate  is  merely  evidence  of 
ownership ;  and,  during  the  time  in  which 
a  company  fails  or  refuses  to  issue  a 
certificate  to  a  subscriber  who  has  paid 
in  full,  the  company  is  at  most  only  the 
holder  of  the  naked  legal  title  in  tinist 
for  the  beneficial  owner." 

In  Alexander  v.  Searcy  (1888)  81  Ga. 
536,  12  Am.  St.  Rep.  337,  8  S.  E.  630,  in 
reversing  a  decision  granting  an  injunc- 
tion and  appointing  a  receiver,  where 
there  were  other  sufficient  grounds  for 
the  result,  the  court  said:  "The  weight 
of  authority  seems  to  be  that  a  person 
who  did  not  own  stock  at  the  time  of 
the  transactions  complained  of  cannot 
complain  or  bring  a  suit  to  have  them 
declared  illegal.''  (This  opinion  is  dis- 
approved in  Forrester  v.  Boston  &  M. 
Consol.  Copper  &  S.  Min.  Co.  (1898)  21 
Mont.  567,  55  Pac.  229,  353,— a  case 
without  the  scope  of  this  note.) 

In  Von  Schlemmer  v.  Keystone  L.  Ins. 
Co.  (1908)  121  La,  987,  46  So.  991, 
referred  to  and  followed  in  Gordon  v. 
Business  Men's  Racing  Asso.  ante,  700, 
there  was  judgment  for  the  defendant  in 
a  suit  by  a  stockholder  against  a  corpo- 
ration for  the  appointment  of  a  receiver, 
the  plaintiff  having  acquired  his  stock 
with  full  knowledge  of  the  facts  upon 
which  he  based  his  suit.  It  was  held 
that  one  will  not  be  permitted  to  acquire 
an  interest  in  a  corporation  for  the  sole 
purpose  of  fomenting  discord  and  liti- 
gation, and  the  presumption  is  that  such 
IS  his  purpose  when  he  acquires  stock } 

from  his  son,  who  had  made  an  un- 
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successful  attempt  to  have  a  receiver  ap- 
pointed, and  follows  it  immediately  by 
bringing  suit  for  a  similar  purpose. 

It  may  be  noted  that  in  Hoopes  v.  Basic 
Co.  (1905)  69  N.  J.  Eq.  679,  61  Atl.  979, 
affirmed  in  (1907)  72  K  J.  Eq.  426,  65 
Atl.  1118,  it  was  held  that  the  complain- 
ant was  not  a  stockholder  within  the  act 
providing  that  whenever  any  corpora- 
tion shall  become  insolvent  or  shall  sus- 
pend its  ordinary  business  for  want  of 
funds  to  carry  on  the  same,  any  creditor 
or  stockholder  may,  by  petition  or  bill 
setting  forth  the  facts,  invoke  the  juris- 
diction of  the  court  of  chancery,  and, 
upon  proof  of  the  facts  upon  summary 
hearing,  have  a  decree  placing  the  corpo- 
ration under  disabilities  by  an  injunc- 
tion in  respect  to  the  exercise  of  its 
franchises,  and  also,  if  necessary,  the  ap- 
pointment of  a  receiver.  It  appeared 
that  the  complainant  had  sold  his  stock 
to  another  company,  receiving  in  ex- 
change some  of  its  stock,  and  at  the 
same  time  the  vendee  transferred  back 
to  him  one  share  of  his  former  stock  in 
order  that  he  might  be  qualified  as  di- 
reotor  of  the  first  eorporation,  and  that 
he  had  indorsed  in  blank  the  certificate 
for  the  one  share  and  handed  it  back  to 
the  second  corporation. 

(In  Reinhardt  v.  Inter-State  Teleph. 
Co.  (1906)  71  N.  J.  Eq.  70,  63  Atl.  1097, 
where  a  statutory  suit  by  a  stockholder 
and  creditor  for  the  appointment  of  a 
receiver,  etc.,  was  sustained  on  the 
ground  that  the  complainant  was  a  cred- 
itor, it  was  admitted  that  the  complain- 
ant had  purchased  stock  after  he  knew 
of  defendant's  embarrassment,  and  that 
it  was  so  purchased  for  the  purpose  of 
giving  him  the  standing  of  a  stockholder 
in  a  suit  to  be  brought  against  the  com- 
pany.) 

On  a  bill  for  an  account  and  a  receiver, 
it  was  held  that  the  plaintiff  could  not 
complain  of  the  dismissal  of  his  bill 
where  the  mismanagement  he  alleged 
had  been  approved  and  acquiesced  in  or 
ratified  by  all  the  stockholders  of  the 
company  at  the  time  the  acts  occurred, 
and  he  purchased  his  stock  after  the 
alleged  mismanagement  had  been  acqui- 
esced in  by  the  company  for  nearly  two 
years,  especially  since  his  predecessor  in 
title  participated  in  such  acts.  Emy  v. 
G.  W.  Schmidt  Co.  (1901)  197  Pa.  475, 
47  Atl.  877. 

On  the  other  hand,  in  Winsor  v.  Bailey 
(1875)  55  N.  H.  218,  where  a  bill  asking, 
among  other  things,  for  the  appointment 
of  a  receiver,  was  held  demurrable  on 
other  grounds,  the  court  said:  "The 
plaintiffs   allege   that   they   are   stock- 
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holders,  .  .  .  and  specify  the  number 
of  shares  owned  by  each,  but  do  not 
allege  that  they  were  stockholders  at  the 
time  the  dividend  was  paid  the  defend- 
ants. But  that  is  not  necessary,  and  it 
is  immaterial  whether  they  were  or  not. 
The  transfer  of  the  stock  conveyed  to 
them  not  only  the  ownership  of  the 
shares  and  the  right  to  the  future  divi- 
dends thereon,  but  also  placed  them  on 
an  equal  footing  with  the  other  stock- 
holders in  respect  to  the  right  to  call 
the  officers  and  agents  of  the  corporation 
to  an  account  for  their  fraudulent  eon- 
duct." 

So,  in  an  action  for  redress  for  the 
fraud  of  officers,  and  asking  for  the  ap- 
pointment of  a  receiver,  the  court,  in 


overruling  a  demurrer  to  the  complaint, 
said:  "It  is  enough  that  the  plaintiff 
was  a  stockholder  when  the  action  was 
brought.  If  he  purchased  his  stock 
after  the  alleged  fraud  was  committed, 
that  did  not  condone  the  fraud.  The 
plaintiff  acquired  all  the  rights  of  the 
person  of  whom  he  purchased."  Toung 
V.  Drake  (1876)  8  Hun  (N.  Y.)  61. 

As  to  inherent  jurisdiction  of  equity, 
independently  of  statute,  at  the  instance 
of  stockholders,  to  appoint  a  receiver  to 
wind  up  a  corporation  becAuse  of  mis- 
management or  fraud  of  its  officers,  see 
the  notes  to  Exchange  Bank  v.  Bailey, 
39  L.R.A.(N.S.)  1032,  and  Feess  v. 
Mechanics'  State  Bank,  L.B.A.1915A, 
606.  B.  B.  B. 
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Constltntional  law  —  liability  for  receiv- 
ing stolen  property. 

Act  No.  260  of  1916,  p.  523,  providing  that 
one  who  purchases  or  receives  for  sale,  or 
in  pledge,  or  on  storage,  or  for  ss^e-keeping, 
any  article  of  iron,  brass,  or  other  metal, 
belonging  to  a  railroad  company,  and  which 
was  manufactured  exclusively  for  railroad 
purposes,  without  the  written  consent  of  the 
officers  of  the  railroad  company  owning 
same,  is  guilty  of  a  misdemeanor,  is  not 
class  legislation.  It  is  an  exercise  of  the 
police  power  of  the  state,  passed  in  the  gen- 
eral interest  of  the  public  and  for  its  safety, 
as  well  as  to  discourage  the  pilfering  of  such 
articles  from  a  public  corporation. 
For  other  cases,  see  Constitutional  Law,  11. 

c,  5,  in  Dig,  1-^2  N.  8. 

(June  11,  1917.) 

APPEAL  by  the  State  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Washington  quashing  an  indict- 
ment charging  violation  of  a  statute  mak- 
ing it  a  misdemeanor  to  receive  metal  man- 
ufactured and  used  exclusively  for  railroad 
purposes.    Keversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  V.  Coco,  Attorney  General, 
J.  Vol  Brock,  and  Vernon  A.  Coco,  for 
the  State: 

The  statute  is  constitutional. 

Headnote  by  Sohmebviixe,  J. 

Note.  ^  As   to  constitutionality  of  stat- 
ute making  the  receiving  of  certain  kinds  of 
property  a  criminal  offense,  see  annotation 
following  this  case,  pott>  709. 
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Rosenthal  v.  New  York,  226  U.  S.  260, 
67  L.  ed.  212,  33  Sup.  Ct.  Rep.  27,  Ann. 
Cas.  1914B,  71. 

Mr.  C.  Ellis  Ott,  for  i^pellee: 

The  act  is  unconstitutional. 

State  V.  Legendre,  138  La.  164,  L.R.A. 
1916B,  1270,  70  So.  70;  Butchers  Union  S. 
H.  &  L.  S.  L.  Co.  V.  Crescent  City  L.  S.  L. 
&  S.  H.  Co.  Ill  U.  S.  746,  28  L.  ed.  686,  4 
Sup.  Ct.  Rep.  652;  Tick  Wo  v.  Hopkins, 
118  U.  S.  366,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064;  Coppage  v.  Kansas,  236  U.  S.  1,  69 
L.  ed.  441,  L.R.A.1915A,  960,  35  Sup.  Ct. 
Rep.  240;  Wright  v.  Hart,  182  N.  Y.  330, 
2  L.R.A.(N.S.)  338,  75  N.  E.  404,  3  Ann. 
Cas.  263;  Off  v.  Morehead,  236  111.  40,  20 
L.R.A.(N.S.)  167,  126  Am.  St.  Rep.  184, 
86  N.  E.  264,  14  Ann.  Cas.  434;  Young  v. 
Lemieux,  79  Conn.  434,  20  L.R.A.(N.S.) 
160,  129  Am.  St.  Rep.  193,  66  Atl.  436,  600, 
8  Ann.  Cas.  462;  State  v.  Schmuck,  77  Ohio 
St.  438,  14  L.R.A.(N.S.)  1128,  122  Am.  St. 
Rep.  627,  83  N.  E.  797;  Rosenthal  v.  New 
York,  226  U.  S.  260,  67  L.  ed.  212,  33  Sup. 
Ct.  Rep.  27,  Ann.  Cas.  1914B,  71,  197  N. 
Y.  394,  46  L.R.A.(N.S.)  31,  90  N.  E.  991; 
Horwich  v.  Walker-Gordon  Laboratory  Co. 
205  111.  497,  98  Am.  St.  Rep.  264,  68  N.  E. 
938. 

Somniervilfe>  J.,  delivered  the  opinion  of 
the  court: 

The  state  appeals  from  a  judgment  in 
this  case  ordering  that  the  indictment, 
drawn  under  Act  No.  250  of  1916,  p.  523, 
be  quashed,  on  motion  of  defendant  to  that 
effect;  on  the  ground  that  the  act  is  class 
legislation,  and  deprives  him  of  property 
without  due  process  of  law,  and  therefore 
is  in  violation  of  the  Constitutions  of  the 
United  States  and  of  this  state. 

The  act  is  in  the  following  language: 

''Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Louisiana,  that  any 
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person  who  ahall,  without  written  author- 
ity fr<»ii  the  railroad  company  owning  the 
same,  purchase  or  receive  for  sale*  or  in 
pledge,  or  on  storage,  or  for  safe-keeping 
from  any  other  personi  any  link,  pin,  bear- 
ing, journal,  or  other  article  of  iron,  brass, 
or  other  metal,  which  has  been  manufac- 
tured and  is  used  exclusively  for  railroad 
purposes,  without  the  consent  in  writing  of 
the  president,  vice  president,  general  man- 
ager, superintendent,  or  purchasing  agent 
of  such  railroad  company,  shall  be  held 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion be  fined  in  a  sum  not  less  than  $100 
nor  more  than  $600,  or  be  imprisoned  not 
less  than  six  months  or  more  than  one  year, 
or  both,  at  the  discretion  of  the  court,  and 
proof  of  possession  of  any  of  said  articles 
shall  be  prima  facie  evidence  of  violation 
of  this  act." 

Section  812,  Rev.  Stat.,  provides  for  the 
punishment  of  larceny ;  and  Act  249  of  1916, 
p.  522,  provides  for  the  punishment  of  the 
larceny  of  journal  brasses,  fixtures,  or  at- 
tachments from  locomotives,  tenders,  freight 
or  passenger  cars,  by  imprisonment  for  not 
less  than  one  year  or  more  than  two  years, 
with  the  proviso:  ''That  if  the  stealing  or 
removal  of  such  journal  bearings  or  brass- 
es, or  any  parts  or  attachments  of  any  loco- 
motive, tender,  or  car,  or  any  fixture  or 
attachment  belonging  to,  connected  with,  or 
used  on  any  locomotive,  tender,  or  car  as 
aforesaid,  shall  be  the  cause  of  wrecking 
any  train,  locomotive,  or  other  car  in  this 
state  whereby  the  life  of  any  person  or  per- 
sons shall  be  lost  as  a  result  of  the  felonious 
or  malicious  stealing,  nothing  in  this  act 
shall  be  construed  as  preventing  prosecu- 
tion for  such  crime." 

Section  832,  Rev.  Stat.,  provides  for  pun- 
ishment for  receiving  stolen  goods  by  im- 
prisonment not  exceeding  one  year,  and  the 
receiver  of  said  stolen  goods  must  restore 
the  goods  so  received,  or  pay  double  the 
value  thereof,  or  suffer  further  imprison- 
ment and  hard  labor  for  a  period  not  ex- 
ceeding one  year.  Act  250  of  1916.  p.  623, 
makes  the  receiving  or  purchasing  of  any 
link,  pin,  bearing,  journal,  or  other  article 
of  iron,  brass,  or  other  metal,  which  has 
been  manufactured  and  is  used  exclusively 
for  railroad  purposes,  without  the  consent 
of  tlie  railroad  company  owning  such  article, 
for  the  purpose  of  sale-  or  pledge,  or  on 
storage,  or  for  safe-keeping,  a  crime;  and 
that  upon  conviction  the  purchaser  or  re- 
ceiver shall  be  fined  in  a  sum  not  less  than 
$100  or  more  than  $500,  or  be  imprisoned 
not  less  than  six  months  or  more  than  one 
year,  or  both,  at  the  discretion  of  the  court; 
L.R.A.1917F. 


rand  the  act  further  provides  that  the  proof 
[of  possession  of  any  such  article  shall  be 
prima  facie  evidence  of  the  violation  of  the 
act. 

The  legislature  has  at  various  times 
adopted  definite  and  separate  provisions 
for  the  stealing  of  horses,  cattle,  automo- 
biles, diverting  electricity  and  gas,  etc. ;  and 
these  several  acts  have  not  been  attacked  as 
class  l^islation.  And  we  are  of  the  opinion 
that  the  act  which  makes  purchasing  or  re- 
ceiving for  sale,  or  in  pledge,  or  on  storage, 
or  for  safe-keeping,  from  any  other  person 
than  "the  railroad  company  owning  the 
same,"  certain  named  articles  which  have 
been  manufactured  and  are  used  exclusively 
for  railroad  purposes,  without  the  written 
consent  of  the  officers  of  the  railroad  com- 
pany, a  misdemeanor,  and  which  provides 
that  ''the  proof  of- possession  of  any  of  said 
articles  shall  be  prima  facie  evidence  of 
violation  of  this  act,"  is  not  class  legisla- 
tion. 

The  Congress  of  the  United  States  have 
legislated  in  the  same  way,  and  have  made 
separate  provisions  for  the  punishment  of 
stealing  from  the  public  property  of  the 
government,  and  stealing  from  ships  and 
other  vessels,  and  the  stealing  of  freight 
which  is  in  interstate  commerce.  The  states 
of  New  York  and  Illinois  have  passed  sim- 
ilar statutes  with  reference  to  railroad  com- 
panies, very  like  the  statute  under  consid- 
eration in  this  case. 

It  will  be  presumed  that  the  legislature 
had  knowledge  of  the  railroad  business,  or 
rather  how  it  is  conducted,  and  the  every- 
day practical  operation  of  railroads,  and 
that  brass  journals,  etc.,  are  the  objeets  of 
frequent  thefts.  Railroad  ears  cannot  be 
operated  without  these  appliances,  and  there 
is  no  practical  method  of  preventing  their 
exposure  to  theft.  Railroad  brasses  are 
easily  stolen  from  trains,  and  the  parts 
from  which  the  brasses  are  extracted  are 
quickly  heated  and  break;  and  derailments, 
with  consequent  injuries  to  person  and  loss 
of  property;  must  be  the  inevitable  result. 
In  such  case,  where  the  business  is  affected 
with  a  public  use,  or  certain  articles  are 
used  as  accessories  in  carrying  on  such  busi- 
ness, the  disposition  of  that  property  may 
always  be  limited  or  regulated  where  pub- 
lic interests  will  require  it  jto  be;  and  the 
legislature  had  the  right  to  prevent  the  pil- 
fering of  the  property  under  consideration 
on  account  of  the  exposed  position  of  the 
same,  and  in  some  respects  to  regulate  the 
sale  and  use  thereof.  By  such  legislation 
the  state  aids  in  securing  safety  to  the 
traveling  public,  and  to  the  patrons  of  rail- 
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roads  in  their  business  with  the  railroads 
as  conamon  carriers. 

The  object  and  spirit  of  the  law  are  to 
so  restrict  the  use  to  which  certain  private 
property  of  railroads  may  be  put  as  to  pre- 
vent pilfering  and  the  receiving  of  stolen 
goods  belonging  to  railroads,  and  to  pro- 
mote the  safety  of  the  traveling,  public  at 
the  same  time.  When  it  is  borne  in  mind 
that  the  safety  of  thousands  of  individuals 
and  the  care  of  much  freight  are  daily  in- 
trusted to  railroad  companies  of  the  state, 
it  must  be  conceded  that  it  is  not  only  the 
right,  but  the  duty,  of  the  state,  in  the  ex- 
ercise of  its  police  power,  to  use  every  pre- 
caution for  the  safety  of  the  traveling  pub- 
lic and  property  engaged  in  commerce,  the 
preservation  of  property  of  railroad  com- 
panies, and  for  the  discouragement  of  the 
larceny  of  and  crime  of  receiving  stolen 
property  of  the  kind  in  question,  and  it  was 
within  the  police  power  of  the  state  to  pass 
such  a  statute. 

Under  the  act,  and  under  the  indictment 
charging  defendant  with  having  violated 
same,  the  state  must  prove  that  the  articles 
mentioned  in  the  indictment  were  owned  by 
the  New  Orleans  &  Great  Northern  Rail- 
road Company;  and  that  defendant  pur- 
chased or  received  same  from  persons  un- 
known to  the  grand  jury,  and  that  these 
articles  had  been  manufactured  for  and 
were  exclusively  used  for  railroad  purposes, 
without  the  consent  in  writing  of  the  rail- 
road company  owning  same,  or  any  of  the 
officers  thereof. 

The  act  further  makes  the  possession  of 
said  articles  prima  facie  evidence  of  a  vio- 
lation of  the  act.  Such  possession  is  not 
conclusive  evidence,  and  the  defendant  has 
the  right  to  rebut  it  with  competent  proof.' 

Reference  has  been  made  to  a  decision  of 
the  Ohio  supreme  court,  entitled  State  y. 
Schmuck,  77  Ohio  St.  438,  14  L.R.A.(N.S.) 
1128,  122  Am.  St.  Rep.  627,  83  N.  E.  797, 
involving  an  act  which  referred  to  bottles 
and  vessels,  and  their  contents,  mostly  vari- 
ous kinds  of  beverages  and  food,  and  which 
gave  to  the  owner  the  right  to  invoke  the 
power  of  the  state,  through  the  criminal 
court,  to  save  the  owners  from  the  loss  of 
bottles  and  vessels  belonging  to  them.  This 
was  declared  to  be  class  legislation  by  a 
court  of  that  state  in  giving  to  such  deal- 
ers an  extraordinary  right  over  other  deal- 
ers in  reclaiming  their  property  by  punish- 
ing the  oflfenders  who  had  possession  of  said 
property.  Tlie  act  referred  to  contains 
more  drastic  provisions  than  the  one  under 
consideration.  It  provides  for  search  war- 
rants and  seizure  of  property  in  such  cir- 
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cumstances,  and  in  many  respects  the  pro- 
visions of  the  act  are  rigid  and  severe.  On 
conviction,  the  property  taken  on  the  search 
warrant  was  to  be  restored  to  the  rightful 
owner. 

It  was  held  by  the  Ohio  court:  "That  the 
general  public  has  not  been  offended  by  the 
commission  of  the  acts  alleged  in  the  in- 
dictment, nor  does  the  statute  in  question 
make  criminal  any  act  in  which  the  general 
public  is  concerned." 

And  further  that  "the  possession  of  such 
articles  by  anyone,  or  the  using  or  buying 
and  selling  the  same  without  the  written 
consent  of  the  owner  or  owners,  shall  be 
prima  facie  evidence  of  the  unlawful  use 
and  receiving  prohibited  by  the  act.  .  .  . 
Its  sole  purpose  seems  to  be  the  protection 
of  the  owners  of  certain  described  articles 
of  personal  property,  who  are  engaged  in  a 
limited  line  of  business,  and  the  act  might 
well  be  entitled  'An  act  to  protect  persons 
engaged  in  the  selling  of  any  merchandise, 
food,  or  beverages  in  bottles  or  other  ves- 
sels from  the  loss  of  their  bottles  or  otlier 
vessels.'  This  purpose  pervades  every  line 
of  the  statute,  including  the  provision  for 
search  and  seizure,  and  it  is  given  criminal 
caste  in  order  to  secure  to  such  owners  a 
better  protection  than  is  or  perhaps  can  be 
afforded  to  owners  of  any  other  class  of 
property.  As  to  the  recovery  of  other  kinds 
of  property  by  the  lawful  owner,  he  must 
rely  on  proceedings  in  a  civil  action;  but 
here  the  state  of  Ohio  is  to  become  the 
plaintiff,  and  in  a  drastic  criminal  proced- 
ure not  only  'get  at*  the  property  for  the 
owner  and  restore  it,  but  to  punish  by  fine 
or  imprisonment,  or  both,  the  person  who 
has  trespassed  upon  the  title  or  possession 
of  the  owner." 

The  Ohio  statute  Is  different  In  many 
ways  from  that  under  consideration;  and 
the  reasons  and  the  objections  stated  above 
have  no  application  to  the  statute  of  this 
state,  making  it  a  misdemeanor  to  purchase 
or  receive  certain  property  belonging  to  a 
railroad  company.  The  act  is  a  valid  proc- 
ess of  law  against  offenders  of  its  provi- 
sions. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  api)eal<:d  from  bo 
annulled,  avoided,  and  reversed,  and  that 
this  suit  be  remanded  to  be  proceeded  with 
in  accordance  with  law. 

O'Niell,  J.,  takes  no  part. 

Petition  for  rehearing  denied  June  30, 
1917. 
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Annoiatioii — ConstitiitioivUity  of  statute  making  the  receiving  of  certain 

kinds  of  property  a  criminal  offense. 


As  to  statutes  defining  the  act  of  re- 
ceiving  stolen  property,  which  make 
failure  to  inquire  as  to  possessor's  right 
equivalent  to  guilty  knowledge,  see  note 
in  46  L.R.A.(N.S.)  31.  And  generally 
as  to  power  to  regulate  traflftc  in  rags, 
secondhand  articles,  and  junk,  see  notes 
to  Grand  Rapids  v.  Braudy,  32  L.R.A. 
116,  and  Com.  v.  Malatsky,  24  L.R.A. 
(N.S.)  1168.  And  as  to  legislation  to 
protect  manufacturers  or  dealers  against 
loss  of  receptacles  in  which  their  prod- 
ucts are  put  up,  see  note  to  State  v. 
Schmuck,  14  L.R.A.(N.S.)  1128,  and 
annotation  in  L.R.A.1915C,  734. 

Statutes  and  ordinances  regulating 
pawnbrokers  are  not  treated  herein.  See 
notes  in  32  L.R. A.  117,  and  38  L.R.A.  657. 

The  decision  in  State  v.  Weinstein, 
ante,  706,  to  the  effect  that  a  statute 
making  it  a  crime  for  a  person  to  receive 
or  purchase  any  link,  pin,  bearing, 
journal,  or  other  article  of  iron,  brass, 
or  other  metal,  which  has  been  manu- 
f actured  and  is  used  exclusively  for  rail- 
road purposes,  without  the  written  con- 
sent of  the  railroad  company  owning 
such  article  or  articles,  is  not  void  as 
class  legislation,  and  is  a  valid  police 
regulation  because  it  works  to  the  gen- 
eral interest  and  safety  of  the  public  and 
tends  tc  discourage  the  pilfering  of  such 
articles  from  public  service  corpora- 
tions, the  protection  of  which  is  a  public 
duty, — ^finds  direct  support  in  Levi  v. 
Anniston  (1908)  155  Ala.  149,  46  So. 
237,  where  it  was  held  that  a  municipal 
ordinance  prohibiting  any  dealer  in  junk 
or  secondhand^  goods  from  purchasing 
any  brass  goods,  tools,  belting,  mining 
cars,  scrap  iron,  brass,  or  copper,  pig 
iron,  or  cast-iron  pipe,  from  anyone  not 
having  a  certificate  to  sell  the  same  from 
the  chief  of  police,  excepting  only  per- 
sons or  corporations  engaged  in  the 
manufacture  of  brass  goods,  pig  iron, 
cast-iron  pipe,  belting,  mining  cars,  or 
other  cars,  is  not  so  discriminatory,  be- 
cause of  the  exemption  of  the  named 
manufacturers,  as  to  render  it  void  as 
class  legislation,  but  rather  is  valid  as  a 
police  regulation,  it  having  been  adopted 
pursuant  to  legislative  authority.  And 
the  same  is  true  of  People  v.  Rosenthal 
(1910)  197  N.  Y.  394,  46  L.R.A.(N.S.) 
31,  90  N.  E.  991,  a  judgment  entered 
pursuant  to  the  mandate,  which  was  af- 
firmed in  (1912)  226  U.  8.  260,  57  L.  ed. 
212,  33  Sup.  Ct.  Rep.  27,  Ann.  Cas. 
1914B,  71,  wherein  the  New  York  court 
of  appeals  held  that  a  statute  making  it 
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a  criminal  offense  for  a  dealer  in  or  a 
collector  of  junk,  metals,  or  secondhand 
materials,  to  buy  or  receive  any  stolen 
wire,  cable,  copper,  lead,  solder,  iron,  or 
brass  used  by  or  belonging  to  a  railroad, 
telephone,  telegraph,  gas,  or  electric 
light  company,  without  making  diligent 
inquiry  for  the  purpose  of  ascertaining 
whether  the  person  selling  or  delivering 
it  has  a  legal  right  to  do  so,  did  not  deny 
junk  dealers  the  equal  protection  of  the 
law.  And  the  Supreme  Court  of  the 
United  States,  in  affirming  a  judgment 
entered  pursuant  to  the  mandate  of  the 
court  of  appeals,  not  only  decreed  that 
the  statute  in  question  did  not  constitute 
class  legislation,  but  also  ruled  that  it 
neither  abri^dged  the  privileges  and 
immunities  of  citizens  of  the  United 
States,  nor  was  so  arbitrary  and  ground- 
less an  interference  with  the  liberty  of 
contract  as  to  bring  it  within  the  denun- 
ciation of  the  due  process  of  law  clause 
of  the  Constitution,  but  that  such  legis- 
lation was  well  within  the  legitimate 
bounds  of  the  police  power  of  the  state. 
And  again  in  Com.  y.  Baxter  (1899)  23 
Pa.  Co.  Ct.  270,  an  act  making  it  a  crime 
for  any  person  in  certain  counties  to  re- 
ceive or  buy  from  minors  or  unknown  or 
irresponsible  persons  any  scrap  iron, 
brass,  lead,  copper,  or  other  metals,  was 
held  to  be  a  lawful  exercise  of  the  police 
powers,  and  not  to  be  unconstitutional. 
This  ruling  was  in  answer  to  contentions 
that  the  statute  unconstitutionally  inter- 
fered with  the  acquiring  and  possession 
of  property,  and  in  effect  deprived  the 
defendant  of  his  property  without  due  ^ 
process  of  law,  and  that  it  interfered  ' 
with  his  property  rights  and  personal 
liberty  by  destroying  property  without 
compensation,  and  was  not  a  constitu- 
tional exercise  of  the  police  power,  the 
court  relying  upon  a  dictum  in  Harrison 
V.  Com.  (1889)  123  Pa.  508,  16  Atl.  611, 
to  the  effect  that  the  statute  in  question 
was  within  the  police  powers  of  the 
state.  So,  in  Com.  v.  Mintz  (1902)  19 
Pa.  Super.  Ct.  283,  a  statute  making  it 
a  crime  for  any  junk  or  secondhand 
dealer  to  purchase  or  accept  from  any  ' 
person  whatsoever,  except  licensed 
plumbers  or  the  owner  or  owners  of 
buildings  from  which  the  material  is 
taken,  any  pipe,  faucet,  boilers,  spigots, 
coils,  or  any  other  like  material  what- 
ever without  performing  certain  acts 
provided  by  the  act,  was  held  to  be  with- 
in the  police  powers  of  the  state,  and 
constitutional.  (J.  J.  C. 
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ELLEN     KELLEHER,     Admrx.,     etc.,     of 
Michael  J.   Kelleher,   Deceased) 

V. 

CITY  OF  NEWBURYPORT. 
(Two  Cases.) 

(—  Mass.  — ,  116  N.  E.  806.) 


Highway  —  unsafe  condition  —  oil  on 
surface. 

1.  A  municipal  corporation  is  liable  for 
injury  to  a  bystander  by  the  skidding  of 
a  carefully  driven  automobile  due  to  the  un- 
reasonably slippery  condition  of  the  pave* 
ment  because  of  oil  placed  thereon  by  the 
municipality. 

For  other  oases,  see  Highways,  IV,  a,  5,  in 
Dig.  1-52  N.  S. 

Same  —  intervening  rain  —  effect. 

2.  The  jury  may  find  that  rain  which  ren- 
dered a  newly  oiled  street  dangerous  for 
travel  should  have  been  anticipated  by  the 
municipality  and  its  effect  guarded  against 
by  warning,  sanding,  or  otherwise. 

For  other  cases,  see  Highways,  IV,  a,  5,  im 
Dig,  1-52  N.  8. 

Evidence  —  cause  of  death  —  snlllciency. 

3.  Testimony  by  a  physician  that  an  acci- 
dent was  the  cause  of  death,  accompanied 
by  evidence  of  the  steadily  deteriorating 
condition  of  the  victim  after  the  injury,  is 
suflScient  to  support  a  finding  that  the  ac- 
cident was  the  cause  of  death,  although  the 
victim  was  afflicted  with  heart  disease  at 
the  time  of  the  a(icident. 

For  other  cases,  see  Evidence,  XII,  ft,  in 
Dig,  1-52  N.  8. 

(June  28,  1917.) 

EXCEPTIONS   by   defendant  of  the   Su- 
perior  Court  for   Essex  County   made 
during   the    trial    of    consolidated    actions 
brought  to    recover   damages   for   personal 
injuries  to  and  death  of  plaintifTs  intestate, 
which    resulted    in    verdicts    for    plaintiff. 
Overruled. 
The  facts  are  stated  in  the  opinion. 
Mr.  Horace  I.  Bartlett,  for  defendant: 
All  that  a  municipality  is  required  to  do 
is   to   make   a   street   reasonably   safe   for 
travel. 

Xote.  —  As  to  liability  for  injury  due  to 
oiling  street,  see  annotation  following  this 
case,  post,  712. 

For  weather  conditions  as  an  independent, 
intervening,  efficient  cause,  see  note  to  Bene- 
dict Pineapple  Co.  v.  Atlantic  Coast  Line 
R.  Co.  20  L.R.A.(N.S.)  92. 

Pre-existing  disease  or  condition  of  per- 
son injured  as  affecting  recovery  from  one 
negligently  causing  the  injury  is  treated  in 
the  note  to  Jones  v.  Caldwell,  48  L.R.A. 
(N.S.)  119. 
L.R.A.1917F. 


Baker  v.  Fall  River,  187  Mass.  53,  72  N. 
E.  336;  Doherty  v.  Ayer,  197  Mass.  241,  14 
L.R.A.(N.S.)  816,  125  Am.  St.  Rep.  355, 
83  N.  E.  677 ;  Sutphen  v.  North  Hempstead, 
80  Hun,  409,  30  N.  Y.  Supp.  128. 

A  city  is  not  required  to  take  different 
or  greater  precautions  for  automobiles  than 
for  other  vehicles. 

Berry,  Automobiles,  §  624. 

A  road  reasonably  safe  for  ordinary  travel 
is  not  defective  because  not  fit  for  use  with 
bicycles. 

Rust  V.  Essex,  182  Mass.  313,  65  N.  £. 
397;  Hendry  v.  North  Hampton,  72  N.  H. 
351,  64  L.RJ^.  70,  101  Am.  St.  R^.  681, 
56  Atl.  922,  15  Am.  Neg.  Rep.  605. 

A  street  is  not  defective  because  it  is 
slippery  from  snow,  ice,  or  rain. 

Stanton  v.  Springfield,  12  Allen,  566; 
Nason  v.  Boston,  14  Allen,  510;  Pinkham  v. 
Topsfield,  104  Mass.  83;  Vaccarini  v.  New 
York,  54  Misc.  600,  104  N.  Y.  Supp.  928; 
McGuinness  v.  Worcester,  160  Mass.  276, 
35  N.  £.  1068;  O'Reilly  v.  Syracuse,  49  App. 
Div.  538,  63  N.  Y.  Supp.  520,  7  Am.  Neg. 
Rep.  487. 

One  having  to  do  with  a  powerful  machine 
like  an  automobile  must  be  held  to  a  com* 
paratively  high  degree  of  care  to  be  exer- 
cising due  care.  The  driver's  own  evidence 
and  that  of  the  dealer  were  to  the  effect  that 
what  he  did  was  what  the  ordinarily  prudent 
driver  should  not  do. 

Williams  v.  Holbrook,  216  Mass.  239,  103 
N.  E.  633. 

A  medical  witness  may  assign  what  he 
deems  the  proximate  cause  or  which  is  the 
probable  one. 

Chamberlayne,  Ev.  §§  1995,  2425;  Com. 
V.  Thompson,  159  Mass.  58,  33  N.  £.  1111. 

Mr.  Oscar  H.  Nelson  also  for  defend- 
ant. 

Messrs.  Robert  E.  Burke  and  Edward 
E.  Crawshaw,  for  plaintiff: 

While  streets  need  not  be  made  or  kq»t 
safe  and  convenient,  especially  for  auto- 
mobiles, persons  may  lawfully  ride  in  auto- 
mobiles as  they  may  lawfully  ride  on  bioy- 
cles,  and  cities  and  towns  are  bound  to  keep 
their  ways  reasonably  safe  and  convenient 
for  travel  generally,  including  that  prop- 
erly undertaken  upon  such  vehicles. 

Doherty  v.  Ayer,  197  Mass.  246,  14  L.R.A. 
(N.S.)  816,  125  Am.  St.  Rep.  355,  83  N.  £. 
677 ;  Baker  v.  Fall  River,  187  Mass.  53,  72 
N.  E.  336. 

The  defective  condition  was  the  sole  and 
proximate  cause  of  the  accident  to  Kelleher. 
Unless  the  driver  of  the  machine  was  a 
wrongdoer,  the  fact  that  he  intervened 
would  not  relieve  the  city.  The  jury  under 
proper  instructions  have  answered  this  ques- 
tion, and  the  evidence  certainly  warranted 
the  finding  that  the  driver  of  the  car  was 
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not  to  blame  for  the  skidding  of  the  car 
and  for  the  resulting  damage. 

McMahon  ▼.  Harvard,  213  Mass.  20,  99 
N.  £.  458;  Hayes  v.  Hyde  Park,  153  Mass. 
S14.  12  L.RJI.  249,  27  N.  E.  522;  Clinton 
▼.  Revere,  195  Mass.  151,  80  N.  E.  813; 
Feeley  v.  Melrose,  205  Mass.  329,  27  L.R.A. 
(N.S.)  1166,  137  Am.  St.  Rep.  445,  91  N. 
£.  306. 

Russ»  Ch.  J.,  delivered  the  opinion  of  the 
•court: 

These  two  actions  are  brought  to  recover 
for  the  conscious  suffering  and  death  of  the 
plaintifTs  intestate,  hereafter  te^med  the 
plaintiff,  alleged  to  have  been  caused  by  a 
defective  condition  of  a  highway.  There  was 
evidence  tending  to  show  that  the  accident 
occurred  in  this  way :  The  plaintiff,  a  milk- 
man, was  watering  his  horse  at  a  fountain 
in  the  street  between  8  and  9  o'clock  of  a 
misty  morning,  when  an  automobile  care- 
fully driven  came  upon  the  street  and,  by 
reason  of  the  extremely  slippery  condition 
of  its  surface  due  to  oiling  on  the  preceding 
afternoon  by  those  in  charge  of  the  defend- 
ant's streets,  began  to  skid,  could  not  be 
controlled,  and  collided  with  the  plaintiff's 
milk  wagon,  whereby  the  plaintiff  was  in- 
jured and  subsequently  died. 

1.  There  was  evidence  that  the  defendant 
failed  in  the  performance  of  its  statutory 
duty  to  maintain  the  way  reasonably  safe 
for  travel,  and  permitted  to  exist  a  defect 
consisting  of  extraordinary  slipperiness  in 
the  surface  of  the  street.  Mere  smoothness 
and  slipperiness  of  a  sidewalk  may  be  a  de- 
fect. Comarty  v.  Boston,  127  Mass.  329,  34 
Am.  Rep.  381;  Moynihan  v.  Holyoke,  103 
Mass.  26,  78  K.  E.  742.  Oil  spread  upon  the 
surface  of  the  street,  thus  rendering  it  un- 
reasonably slippery,  is  in  no  wise  distin- 
guishable, so  far  as  concerns  the  legal  prin- 
ciples involved,  from  the  Hyatt  lights  in 
issue  in  these  cases.  Zegeer  v.  Barrett  Mfg. 
Co.  226  Mass.  146,  116  N.  E.  291. 

2.  Cities  and  towns  are  not  required  by 
the  law  to  make  special  provisions  in  or- 
der to  keep  all  their  public  ways  at  all 
times  in  condition  for  the  safe  passage  of 
automobiles,  bicycles,  and  other  mechanisms 
for  travel  newly  devised  and  unthought  of 
at  the  time  when  the  statute  imposing  the 
general  duty  as  to  repairs  of  ways  and  lia- 
bility for  defects  therein  was  enacted.  But 
they  are  obliged  to  keep  their  ways  reason- 
ably safe  and  convenient  for  travel  general- 
ly, having  regard  to  all  the  eircumstances. 
Automobiles  are  recognized  by  the  law  as 
a  legal  method  of  travel.  Elaborate  statu- 
tory provisions  are  made  for  their  registra- 
tion, for  the  licensing  of  those  who  operate 
them,  and  for  their  management  upon  public 
ways.  It  is  common  knowledge  that  at  pres- 
L.R.A.19nF. 


I  ent  in  this  commonwealth  a  vastly  larger 
number  of  people  travel  upon  the  highways 
in  automobiles  than  in  horse-drawn  vehicles. 
The  care  as  to  the  repair  of  ways  cast  upon 
municipalities  by  the  statutes  has  reference 
to  all  kinds  of  legitimate  travel,  including 
that  rightly  undertaken  in  automobiles.  Al- 
though special  provisions  for  their  safety 
are  not  demanded,  their  presence  cannot  be 
ignored.  The  subject  is  considered  fully  in 
Doherty  t.  Ayer,  197  Mass.  241,  14  L.R.A. 
(N.8.)  816,  125  Am.  St  Rep.  365,  83  N.  £. 
677,  and  need  not  here  be  discussed  again. 

3.  There  was  ample  evidence  of  the  due 
care  of  the  one  driving  the  automobile  which 
struck  the  plaintiff's  wagon.  The  mere  fact 
that  it  skidded  does  not  show  negligence. 
Williams  v.  Holbrook,  216  Mass.  239,  103 
N.  E.  633;  Loftus  v.  Pelletier,  223  Mass.  63, 
111  N.  E.  712. 

4.  If  the  conduct  of  the  driver  of  the 
automobile  was  cautious,  then  his  interven- 
tion between  the  defect  and  the  injury  would 
not  as  matter  of  law  break  the  direct  causal 
connection  between  the  injury  to  the  plain- 
tiff and  the  failure  of  duty  on  the  part  of 
the  defendant.  Hayes  v.  Hyde  Park,  153 
Mass.  514,  12  L.RA.  249,  27  N.  £.  522; 
McMahon  ▼.  Harvard,  213  Mass.  20,  99  N. 
E.  458. 

5.  The  fact  that  the  oil  was  spread  upon 
the  street  under  the  direction  of  the  defend- 
ant's superintendent  of  streets  was  import- 
ant chiefly  on  the  question  of  reasonable 
notice  to  the  defendant  of  the  existence  of 
the  defect.  It  was  of  no  consequence  wheth- 
er the  defendant  was  responsible  for  his 
negligence  or  not.  The  liability  of  the  de- 
fendant is  founded  on  its  failure  to  keep 
its  streets  reasonably  safe  for  travel  and  to 
remedy  a  condition  likely  to  be  dangerous. 
That  might  be  found  to  exist  quite  independ- 
ent of  its  liability  for  negligence  of  its  su- 
perintendent of  streets.  Burditt  v.  Win- 
chester, 205  Mass.  493,  91  N.  £.  880;  Pratt 
V.  Cohassetk  177  Mass.  488,  59  N.  £.  79. 

6.  If  the  rain  of  the  night  intervening 
between  the  oiling  and  the  accident  was  the 
factor  which  created  the  danger,  then  it 
might  have  been  found  that  the  rain  should 
have  been  anticipated  or  its  effects  guarded 
against  by  warning,  sanding,  or  otherwise. 
Johnson  v.  Worcester,  172  Mass.  122, 124,  51 
N.  E.  519. 

7.  There  was  categorical  testimony  from 
the  attending  physician  to  the  effect  that  the 
injury  received  by  the  plaintiff  was  a  suffi- 
cient cause  for  his  death.  This,  in  connec- 
tion with  evidence  as  to  his  steadily  deter- 
iorating  physical  condition  after  the  injury, 
was  sufficient  to  warrant  a  finding  that  the 
death  resulted  from  the  injury.  The  pre- 
existing heart  disease  may  have  been  found 
to  have  been  a  condition,  and  not  a  cause. 
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Larson  ▼.  Boston  Elev.  R.  Co.  212  Masa. 
262,  98  N.  E.  1048;  Weimert  v.  Boston  Elev. 
R.  Co.  216  Mass.  698,  104  N.  E.  360;  Mad- 
den's  Case,  222  Mass.  487,  493,  111  N.  £. 
379,  L.R.A.1916D,  1000.     If  the  teatimony 


of  the  physician  was  in  some  respects  con- 
tradictory, its  weight  was  for  the  jury.  The 
requests  for  instructions  were  refused  right- 

Exceptions  overruled. 


Annotation — ^Liability  for  injury  due  to  oiling  street 


Generally,  as  to  liability  of  municipal 
corporation  for  defects  or  obstructions 
in  streets,  see  annotation  to  Elam  v.  Mt. 
Sterling,  20  L.R.A.(N.S.)  613. 

The  general  rule  that  cities  and  towns 
are  obliged  to  keep  their  ways  reason- 
ably safe  and  convenient  for  travel  is 
once  more  announced  in  Kelleher  v. 
Nevtburypobt,  ante,  710,  and  the  munici- 
pality was  there  held  liable  for  an  injury 
to  a  bystander  by  the  skidding  of  a  care- 
fully driven  automobile  due  to  the  un- 
reasonably slippery  condition  of  the 
pavement,  caused  by  oil  placed  thereon 
by  the  municipality.  This  appears  to  be 
the  first  action  of  the  kind  brought 
against  a  municipality. 

A  similar  suit  was  brought  against  a 
company  which  had  contracted  to  oil  the 
highways,  in  Zegeer  v.  Barrett  Mfg.  Co. 
(1917)  226  Mass.  146,  115  N.  E.  291. 
There  was  testimony  in  that  case  that 
the  defendant  company  on  the  morning 
of  the  day  of  the  accident  had  put  a 
thick  coat  of  oil  or  tarvia  on  a  stretch 
of  road  and  had  only  placed  a  small  sign 
about  2  feet  from  the  ground  and  some- 
what back  from  the  roadway  as  a  warn- 
ing, and  that  this  sign  was  not  seen  by 
the  plaintiff,  whose  automobile  skidded 
when  it  reached  the  oiled  portion  of  the 
road,  and  overturned.  The  evidence  here 
was  held  sufficient  to  take  the  case  to 
the  jury,  and  a  verdict  for  the  plaintiff 
was  sustained.  The  court  said :  "Assum- 
ing, without  deciding,  that  the  driver  of 
the  truck  was  acting  under  the  control 
of  the  highway  commission  in  distribut- 
ing the  tarvia  on  the  road,  and  that  the 
defendant  would  not  be  liable  for  his 
alleged  negligence  in  spreading  too  thick 
a  layer  (see  Cain  v.  Hugh  Nawn  Con- 
tracting Co.  (1909)  202  Mass.  237,  88 
N".  E.  842),  nevertheless  there  was  ev- 
idence for  the  jury  of  negligence  on  its 
part  in  failing  to  properly  warn  trav- 
elers on  the  highway.  The  thick  and 
slippery  layer  of  tarvia  covered  the  en- 
tire width  of  the  road,  and  came  to  an 
end  at  the  top  of  a  hill,  where  it  could 
not  be  seen  from  approaching  vehicles. 
The  road  was  left  open  for  travel,  with 
a  stretch  of  half  a  mile  unsanded  and 
unguarded.    It  could  be  found  that  the 

duty  of  warning  the  traveling  public  of 

L.K.A.1917F. 


this  dangerous  condition  rested  upon 
and  was  assumed  by  the  defendant. 
The  warning  signs  belonged  to  the  de- 
fendant corporation;  and  its  employees 
on  the  truck  attended  to  the  placing  of 
them,  according  to  testimony  of  the 
chairman  of  the  commission,  and  of  the 
man  in  charge  of  the  sanding.  The  only 
sign  at  the  York  end  of  the  work  was 
one  14  inches  square,  and  about  2  feet 
from  the  ground:  and  it  was  placed  in 
the  grass  2  feet  outside  the  road  at  a 
point  3,000  feet  from  the  place  of  the 
accident.  It  was  not  seen  by  the  plain- 
tiffs, and  the  jury  could  find  that  it  was 
unsuitable,  or  improperly  located,  for 
the  purpose  of  warning  travelers." 

Two  cases  in  which  it  has  been  sought 
to  hold  street  railway  companies  liable 
on  account  of  injuries  alleged  to  have 
been  sustained  because  of  the  negligent 
use  of  oil  on  their  tracks  are  here  in- 
cluded as  being  of  some  possible  as- 
sistance. 

It  was  held  in  one  of  these  that  a 
street  railway  which  applies  oil  upon  its- 
track  at  a  curve  must  do  so  in  such  a 
manner  as  not  to  endanger  the  safety  of 
persons  entitled  to  use  the  street.  Slat- 
er V.  North  Jersey  Street  R.  Co.  (1908), 
76  N.  J.  L.  890,  15  L.R.A.(N.S.)  840, 
69  Atl.  163.  There  was  evidence  in  this 
case  tending  to  show  that  the  defendant 
placed  upon  its  track  and  the  cross  walk 
suficient  black  oil  to  throw  the  plain  tiff^ 
down  when  she  stepped  upon  it,  and 
this  was  held  to  require  the  submission 
of  the  question  of  negligence  to  the 
jury. 

In  the  other  case,  Barrett  v.  Connec- 
tieut  Co.  (1912)  85  Oonn.  705,  81  Atl. 
963,  where  the  plaintiff  sought  to  re- 
cover against  a  street  railway  company 
for  an  injury  received  through  a  fall 
alleged  to  have  been  caused  by  the  neg- 
ligent use  of  grease  by  the  defendant 
on  its  tracks,  the  evidence  was  held  in- 
sufficient to  support  a  finding  for  the 
plaintiff. 

The  question  has  arisen  in  one  case 
as  to  the  liability  of  a  municipality  for 
damage  sustained  by  reason  of  the  neg- 
ligent driving  of  an  oil  spreader.  L^ 
the  case  referred  to,  Hoover  v.  Fultoi^ 
(1914;  177  Mo.  App.  95,  163  S.  W.  292, 
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it  was  held  that  an  employee  of  a  city 
driving:  an  oil  spreader  which  is  liable 
to  frighten  horses,  after  seeing,  or  hav- 
ing reason  to  think,  that  another  team 
is  being  frightened  and  is  liable  to  run 
away,  must  use  ordinary  care  to  avoid 
this  result  if  it  is  reasonably  possible  to 
do  so. 

There  was  evidence   that   as  the  oil 
spreader     approached     the     plaintiff's 


horses  they  became  frightened,  and  that 
this  was  plainly  manifest  to  the  driver 
of  the  spreader,  but  that  although  the 
plaintitf  called  to  him  to  stop,  he  did 
not  do  so,  but  kept  on  approaching  un- 
til the  plaintiff's  team  ran  away.  It  was 
held  that  a  finding  that  the  driver  was 
negligent  in  failing  to  stop  was  justified, 
and  a  judgment  for  the  plaintiff  was 
sustained.  J.  T.  W. 


17TAH  8UPRSM£  COURT. 

WARM  SPRINGS  COMPANY,  Appt.> 

V. 

SALT  LAKE  CITY,  Respt. 

(—  Utah,  ~,  166  Pac.  788.) 

I/andlord  and  tenant  —  eviction  —  mak- 
ing business  lllegnl. 

1.  No  eviction  is  effected  so  as  to  relieve 
the  tenant  from  liability  for  any  portion  of 
the  rent  in  case  a  city  wliich  has  leased  land 
for  a  bathing  resort  with  the  privilege  of 
subletting  a  portion  for  bar  purposes  adopts 
an  ordinance  making  the  bar  business  il- 
legal. 

For  other  cases,  see  Landlord  and  Tenant, 
IL  d,  in  Dig,  1-52  N.  8. 

Same  ^  interference  with  use  of  prop- 
erty ^  abatement  of  rent. 

2.  A  city  which  after  letting  land  for 
a  bathing  resort  with  the  privilege  of  sub- 
letting a  portion  for  bar  purposes,  acting 
under  the  requirements  of  a  state  law,  for- 
bids the  operation  of  a  bar  upon  the  prop- 
erty»  does  not  become  obligated  to  abat^ 
the  rent  reserved. 

For  other  oases,  see  Landlord  and  Tenant, 
II,  d,  in  Dig,  1-52  2V.  8. 

Same  —  retention  of  premises  ^  effect. 

3.  A  tenant  cannot  retain  possession  and 
sue  for  abatement  of  rent  on  the  theory  of 
partial  eviction. 

For  other  oases,  see  Landlord  amd  Tenamt, 
2L  d,  in  Dig.  1-52  N.  8. 

(May  8,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Salt  Ijake  County 
dismissing  a  complaint  filed  to  recover  cer- 
tain moneys  alleged  to  have  been  wrong- 
fully obtained  by  defendant  for  the  rental 
of  certain  premises  leased  to  plaintiff.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  D.  H.  W'enger  for  appellant. 


Messrs.  H.  J.  Dinlnny,  W.  H.  Folland, 
and  M.  C.  Davis,  for  respondent: 

The  lease  was  made  by  the  city  in  its 
personal  and  private  capacity,  and  any  reg- 
ulation made  with  reference  to  restricting 
tlie  sale  of  liquor  by  the  city  in  its  legis- 
lative and  governmental  capacity  cannot 
in  any  way  be  construed  to  be  a  violation  of 
any  part  of  this  lease. 

Lawrence  v.  White,  131  Ga.  840,  19  L,R.A. 
(N.S.)  066,  63  S.  £.  631,  16  Ann.  Cas. 
1007;  O'Byme  v.  Henley,  161  Ala.  620,  23 
L.R.A.(N.S.)  497,  60  So.  83 j  Hecht  v.  Acme 
Coal  Co.  19  Wyo.  18,  34  L.R.A.(N.S.)  773, 
113  Pac.  788,  117  Pac.  132,  Ann.  Cas.  1913E, 
268;  6  Elliott^  Contr.  §  4666;  Jones,  Land. 
&  T.  §  383. 

Frick,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  this  action  seeks  to  re- 
cover certain  moneys  which  it  is  allied  the 
defendant  city  wrongfully  obtained  from  it 
for  rental  of  certain  premises  leased  to  the 
plaintiff  by  the  city.  In  view  that  the 
court's  findings  of  fact  are  not  assailed,  and 
as  they  correctly  reflect  the  issues  and  the 
evidence,  and  because  the  conclusions  of 
law  and  judgment  which  are  based  upon  the 
findings  are  vigorously  assailed,  we  insert 
the  court's  findings,  the  material  parts  of 
which  read  as  follows:  "That  on  the  21st 
day  of  February,  1906,  pursuant  to  a  reso- 
lution of  the  mayor  and  city  coimcil,  the 
said  Salt  Lake  City,  defendant  herein,  en- 
tered into  an  agreement  in  writing  with  one 
Maxwell  R.  Brothers,  his  executors,  admin- 
istrators, and  assigns,  whereby  said  defend- 
ant did  lease  and  let  unto  Maxwell  K. 
Brothers,  for  a  period  of  ten  years,  the  fol- 
lowing described  real  estate  and  premises, 
to  wit:  All  that  property  situate  in  Salt 
Lake  City,  county  of  Salt  Lake,  state  of 
Utah,  described  as  block  167,  plat  'A,'  Salt 
Lake    City    survey,    known   as   the    Warm 


'Note.  — The  effect  upon  lease  of  property 
for  saloon  purposes  of  the  passage  of  pro- 
hibitory laws  during  the  term  is  discussed 
in  the  notes  to  Heart  v.  East  Tennessee 
Brewing  Co.  19  L.RJi.(N.S.)  964;  O'Byrne 
V.  Henley,  23  L.Rji.(N.S.)  497;  Hecht  v. 
Acme  Coal  Co.  34  L.R:A.(N.S.)  773;  Strat 
L.R.A.1017F. 


ford  V.  Seattle  Brewing  Co.  L.R.A.1917C, 
036;  and  see  later  case,  Holloran  v.  Jacob 
Schmidt  Brewing  Co.  L.RJL.1017E,  777. 

As  to  effect  of  partial  eviction  upon  lia* 
l)ility  for  rent,  see  notes  to  Edmison  v. 
Lowry,  17  L.R.A.  275,  and  Kusohinsky  v. 
J'lanigan,  41  L.R.A.(N.S.)  430. 
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Springe  property,  including  the  springs  and 
land  inclosed  by  fence,  but  not  including  the 
gravel  beds  on  said  tract;  to  have  and  to 
hold  the  said  premises  with  their  appur- 
tenances unto  the  said  Maxwell  R.  Brothers, 
his  executors,  administrators,  and  assigns, 
from  the  31st  day  of  March,  1906,  to  and 
including  the  31st  day  of  March,  1916,  for 
the  purpose  of  conducting  a  bathing  resort, 
with  the  privilege  of  subletting  a  portion  of 
said  premises  for  bar  purposes;  and  in  con- 
sideration of  the  said  leasing  and  letting  of 
said  premises  to  him  as  aforesaid,  the  said 
Maxwell  R.  Brothers  as  aforesaid  agreed  to 
pay  the  defendant  as  rent  for  said  premises 
the  sum  of  $200  per  month  for  each  and 
every  month  of  said  term.  Said  lease  as 
set  forth  in  defendant's  answer  is  hereby 
referred  to  and  made  a  part  of  these  find- 
ings of  fact.  That  on  or  about  the  19th  day 
of  January,  1906,  the  said  Maxwell  R.  Broth- 
ers assigned  said  lease  to  the  said  Warm 
Springs  Company,  the  plaintiff  herein,  and 
said  plaintiff  was,  during  the  whole  of  said 
term  of  ten  years,  the  successor  in  interest 
of  the  said  Maxwell  R.  Brothers,  with  the 
knowledge,  acquiescence,  and  consent  of  said 
Salt  Lake  City,  and  the  said  plaintiff  at  all 
times  during  said  term  paid  said  sum  of 
$200  per  month  rent  as  in  said  lease  provid- 
ed, and  has  complied  with  all  other  cove- 
nants and  conditions  of  said  lease  as  the  as- 
signor of  said  Maxwell  R.  Brothers,  and  the 
said  plaintiff  was  at  all  times  entitled  to 
sublet  a  part  of  said  premises  for  bar  pur- 
poses. That  under  said  agreement  and  lease 
the  plaintiff  herein,  upon  the  payment  of 
said  sum  of  $200  per  month,  and  as  con- 
sideration therefor,  was  to  have  the  privilege 
of  conducting  a  bathing  resort,  leasing  or 
subletting  a  portion  of  said  premises  for 
saloon  or  bar  privileges.  That  the  reason- 
able rental  value  of  said  premises  as  a 
bathing  resort  was  $100  per  month,  and  the 
rental  value  of  said  saloon  for  bar  purposes 
was  $100  per  month,  and  that  said  plain- 
tiff at  all  times  during  the  term  of  said 
lease  was  able  to  let  and  lease  said  prem- 
ises for  bar  purposes  at  the  rate  of  $100 
per  month.  That  pursuant  to  said  agree- 
ment the  plaintiff  did  sublet  a  part  of  the 
said  premises  known  as  the  saloon  build- 
ing for  bar  purposes,  beginning  on  the  21st 
day  of  March,  1906,  and  continuously  until 
the  20th  day  of  June,  1911,  at  the  rate  of 
$100  per  month;  and  that  after  the  20th 
day  of  June,  1911,  the  said  plaintiff  was 
prevented  from  further  leasing  and  sub- 
letting said  premises  or  any  part  thereof  for 
bar  purposes  for  the  reason  that  said  real 
estate,  as  above  described,  and  the  surround- 
ing premises  were  excluded  by  city  ordi- 
nance of  Salt  Lake  City  from  the  district 
in  which  intoxicating  liqi^ors  might  be  sold; 
L.R.A.1917F. 


and  that  thereafter  until  the  end  of  said 
term  of  said  lease  said  premises  were  ex- 
cluded by  reason  of  said  ordinance,  passed 
pursuant  to  the  authorization  of  the  legis- 
lature of  the  state  of  Utah,  from  the  busi- 
ness district  in  which  intoxicating  liquors 
might  be  sold.  That  after  said  exclusion 
by  said  city  ordinance  the  said  defendant 
refused  to  pay  to  the  plaintiff  any  rebate 
or  bonus  because  of  said  exclusion.  That  on 
the  6th  day  of  April,  1916,  the  plaintiff 
herein  presented  its  claim  against  said  city 
for  the  sum  of  $5,700,  which  said  claim  was 
refused  by  said  defendant;  and  tbat  after 
the  20th  day  of  June,  1911,  to  the  end  of 
said  rental  term  said  rent  was  paid  by 
plaintiff  under  protest." 

The  conclusions  of  law  are  as  follows: 
"That  said  city  in  its  governmental  and 
legislative  capacity  did  rightfully  pass  an 
ordinance  under  proper  authority  from  the 
state  of  Utah,  excluding  said  property  above 
described  from  the  district  in  which  intoxi- 
cating liquors  might  be  sold.  That  in  its 
private  and  personal  capacity  said  city  did 
enter  into  a  lease  with  said  parties  as  afore- 
said, and  that  defendant  did  collect  rents 
from  said  plaintiff  as  set  forth,  by  the  pro- 
visions of  said  lease  heretofore  referred  to. 
That  said  lease  in  question  does  not  con- 
tain a  restrictive  clause,  but  does  contain 
a  permissive  clause  which  permitted  the 
said  plaintiff  to  rent  a  part  of  said  premises 
for  bar  puri>08es.  That  there  was  no  guar- 
anty or  warrant  by  which  said  defendant 
was  bound  to  continue  the  permissive  privi- 
lege after  said  ordinance  excluding  said 
property  from  the  restrictive  district  was 
passed.  That  said  defmdant  did  lawfully 
and  legally  collect  said  rent  from  said  plain- 
tiff, and  that  therefore  said  plaintiff  has  no 
cause  of  action  against  the  defendant  in  the 
premises." 

Judgment  was  entered  dismissing  the  com- 
plaint, from  which  plaintiff  appeals. 

The  assignments  of  error  are  all  directed 
against  the  conclusions  of  law  and  judg- 
ment. Plaintiff's  principal  contention  arises 
upon  the  proviso  in  the  lease  which  reads  as 
follows :  "Provided,  however,  the  said  party 
of  the  second  part  may  sublet  a  portion  of 
said  premises  for  bar  purposes."  In  1911 
the  legislature  of  this  state  passed  chapter 
106,  Utah  Laws  1911,  p.  164,  in  which  it 
was  provided  that  licenses  permitting  the 
sale  of  intoxicating  liquors  shall  not  be  is- 
sued or  granted  "outside  the  limits  of  the 
business  district  of  any  city  or  town.  The 
mayor  and  city  council  in  their  respective 
cities  .  .  .  shall  from  time  to  time  deter- 
mine and  fix  such  limits  for  the  purposes  of 
this  act."  Pursuant  to  that  chapter  an  ordi- 
nance was  passed  by  the  defendant  city  in 
'  which  the  district  in   which  the  bar  was 
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maintained  by  plaintiff  was  declared  to  be 
outside  ol  the  business  district  of  the  city 
and  within  which  a  license  to  sell  intoxicat- 
ing liquors  would  not  thereafter  be  granted. 
The  plaintiff,  therefore,  was  unable  to  ob- 
tain a  license  to  sell  intoxicating  liquors 
upon  the  leased  premises,  and  hence  it  lost 
the  right  to  sublet  a  part  ol  the  premises 
for  bar  purposes  as  provided  in  the  clause 
of  the  lease  we  have  quoted.  The  plaintiff 
did  not  surrender,  nor  offer  to  surrender,  the 
demised  premises,  but  paid  that  portion  ol 
the  rent  which  it  is  contended  the  bar  privi- 
lege was  worth  under  protest,  and  by  this 
action  seeks  to  recover  back  the  rent  thus 
paid. 

Plaintiff's  counsel,  as  we  understand  him, 
contends  that  the  district  court  erred  in  de- 
nying recovery  upon  the  grounds:  (1)  Be- 
cause the  city,  by  adopting  and  enforcing 
the  ordinance,  in  question,  by  its  own  act 
deprived  plaintiff  of  subletting  a  part  of 
the  demised  premises  lor  bar  purposes,  and 
hence  it  '*ex  aequo  et  bono"  cannot  retain 
that  portion  ol  the  rent  which  represents 
the  value  ol  the  bar  privilege;  and  <2)  that 
by  the  act  of  the  defendant  city  the  plaintiff 
was  in  legal  effect  evicted  so  lar  as  the 
right  ol  maintaining  a  bar  is  concerned,  and 
for  that  reason  the  delendant  city  may  not 
retain  that  portion  ol  the  rent  demanded  by 
the  plaintiff.  Counsel,  in  support  ol  hia 
contention^  cites  the  lollowing  cases:  Bos- 
ton Molasses  Co.  y.  Com.  193  Mass.  387,  70 
N.  E.  827;  Tallman  ▼.  Murphy,  120  N.  Y. 
346,  24  N.  E.  716;  Lynch  v.  Baldwin,  69 
111.  210;  Grabenhorst  v.  Nicodemus,  42  Md. 
236;  Allsman  v.  Oklahoma  City,  21  Okla. 
142,  16  LJIJL(N.S.)  611,.  96  Pac.  468,  17 
Ann.  Cas.  184;  Pearson  v.  Seattle,  14  Wash. 
438,  44  Pac.  884.  Counsel  also  relers  us 
to  28  Cye.  674.  We  eannot>  nor  is  it  neces* 
sary  lor  us  to,  pause  here  to  point  out  the 
distinction  between  those  cases  and  the  ease 
at  bar.  It  must  suffice  to  say  that  the  deci- 
sions of  the  foregoing  eases  do  not  author- 
ise a  recovery  in  a  case  like  the  one  at  bar. 
We  have  lound  one  case,  however,  which  is 
not  cited  by  counsel,  namely.  Heart  v.  East 
Tennessee  Brewing  Co.  121  Tenn.  69,  19 
L.R.A.(N.S.)  964,  130  Am.  St.  Rep.  763,  113 
S.  W.  364,  in  which  it  was  held  that  a  lease 
on  certain  premises  which  were  leased  lor 
saloon  purposes  terminated  when  the  pro- 
hibitory law,  which  was  passed  alt«r  the 
lease  had  been  entered  into,  went  into  el- 
lect.  The  decision  is  based  upon  the  ground 
that  when  the  prohibitory  law  went  into 
effect  the  business  ol  conducting  a  saloon 
was  unlawlul;  that  the  premises  were  there- 
lore  leased  lor  an  unlawlul  purpose,  and 
hence  the  lease  terminated,  and  tiie  tenant 
was  released  Irom  paying  rent.  The  great 
weight  ol  authority,  as  we  shall  see,  is,  how- 
L.R.A.1917F. 


ever,  contrary  to  the  case*  just  relerred  to. 
In  the  lollowing,  among  other  cases,  it  is 
held  that  where  premises  are  leased  for  sa- 
loon purposes,  and  pending  the  lease  a  law 
is  passed  by  which  the  right  to  deal  in  in- 
toxicating liquors  is  prohibited,  and  hence 
a  saloon  business  may  no  longer  be  carried 
on,  the  tenant  is  not,  for  that  reason,  re- 
leased from  paying  rent  for  the  demised 
premises,  and  that  in  case  the  premises  in 
connection  with  the  saloon  business  are  also 
used  for  other  purposes,  or  that  they  there- 
after can  be  used  for  such  other  purposes, 
to  prevent  the  tenant  from  carrying  on  the 
saloon  business  does  not  amount  to  an  evic- 
tion, and  that  he  is  not  entitled  to  an  abate- 
ment of  the  rent.  Lawrence  v.  White,  131 
Ga.  840,  19  L.R.A.(N.S.)  966,  63  S.  E.  631, 
15  Ann.  Cas.  1097;  O'Byrne  v.  Henley,  161 
Ala.  620,  23  L.R.A.(N.S.)  496,  60  So.  83; 
San  Antonio  Brewing  Asso.  v.  Brents,  39 
Tex.  Civ.  App.  443,  88  S.  W.  368;  Kerley  v. 
Mayer,  10  Misc.  718,  31  N.  Y.  Supp.  818, 
affirmed  in  155  N.  Y.  630,  49  N.  E.  1099. 
Quite  a  number  of  cases  in  which  the  same 
doctrine  is  held  are  cited  by  the  annotator 
in  the  notes  to  the  case  in  19  L.R.A.(N.S.) 
9G6.  See  also  1  Tiffany,  Land.  &  T.  §  182, 
p.  1160,  and  2  Tiffany,  Land.  &  T.  §  186,  p. 
1289.  In  the  case  of  Lawrence  v.  White,  131 
Ga.  840,  19  L.R.A.(N.S.)  966,  63  S.  E. 
631, 16  Ann.  Cas.  1007,  Mr.  Justice  Lumpkin, 
in  speaking  for  the  court,  says:  "The  ques- 
tion in  this  case  is  whether,  the  lessee  of  a 
hotel  including  a  barroom  was  entitled  to 
a  reduction  or  proportional  abatement  of 
the  agreed  rental  because  during  the  term 
of  the  lease  the  legislature  of  the  state  en- 
acted a  law  prohibiting  the  sale  of  alcoholic, 
spirituous,  malt,  or  intoxicating  liquors,  and 
thus  the  bar  could  no  longer  be  used  for 
that  purpose.  The  adjudicated  cases  with 
unusual  uniformity  answer  this  question  in 
the  negative,  though  they  do  not  all  give 
the  same  reasons  for  the  ruling.  It  has  been 
very  generally  held  that  the  enforcement 
by  public  officers  ol  restrictions  or  condi- 
tions in  regard  to  the  use  ol  leased  prem- 
ises does  not  amount  to  an  eviction  ol  the 
tenant." 

In  the  case  ol  O'Byme  t.  Henley,  161  Ala. 
620,  23  L.R.A.(N.S.)  496,  60  So.  83,  the 
law  in  the  headnote,  which  correctly  reflects 
the  opinion,  is  stated  in  the  lollowing  lan- 
guage: "Where  premises  are  leased  lor 
saloon  purposes  at  a  time  when  it  was*  law - 
lul  to  sell  intoxicants  and  the  premises  are 
used  by  a  lessee  as  a  saloon  lor  the  sale  ol 
intoxicants,  solt  drinks,  etc.,  the  passing  ol 
a  prohibition  law  prohibiting  the  sale  ol  in- 
toxicants does  not  have  the  effect  to  re- 
lease the  lessee  Irom  liability  lor  luture  rent, 
as  the  business  is  not  totally  destroyed, 
since  the  use  ol  the  word  'saloon'  in  the 
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lease,  while  including  the  sale  of  intoxi- 
cants, does  not  exclude  the  sale  of  other 
things,  and  the  business  is  not  totally  de- 
stroyed." 

It  is  not  necessary  to  quote  further  from 
the  cases.  In  the  case  at  bar  the  premises 
were  leased  for  the  principal  purpose  of 
conducting  a  bathing  resort,  and  the  busi- 
ness of  carrying  on  the  saloon  was  a  mere 
incident  to  the  principal  business.  When, 
therefore,  the  ordinance  went  into  effect  by 
which  the  carrying  on  of  the  saloon  busi- 
ness on  the  demised  premises  was  prohibited, 
the  tenant  was  still  permitted  and  contin- 
ued to  conduct  the  principal  business  for 
which  the  premises  were  used;  namely,  the 
conducting  of  a  bathing  resort.  Under  all 
of  the  authorities,  therefore,  the  mere  fact 
that  the  saloon  business  was  prohibited  did 
not  constitute  an  eviction,  and  the  plaintiff 
was  not  thereby  released  from  paying  the 
rent,  nor  was  it  entitled  to  any  abatement 
thereof.  If  the  plaintiff  desired  to  protect  it- 
self against  the  payment  of  rent  in  case  the 
right  to  maintain  a  bar  on  the  premises 
should  be  prohibited  by  law,  it  should  have 
provided  for  that  emergency  in  the  lease. 
Not  having  done  so,  it  cannot  now  com- 
plain. 

It    is   seriously   contended,    however,    by 
plaintiff's  counsel  that  the  defendant  city  in 
passing  and  enforcing  the  ordinance  in  ques- 
tion by  its  own  act  deprived  the  plaintiff 
of  its  right  to  sublet  for  bar  purposes,  and 
for  that  reason  the  city  is  required  to  abate 
the  rent  as  claimed  by  plaintiff.    We  have 
already  pointed  out  that  the  city  in  passing 
and  enforcing  the  ordinance  in  question  did 
so  in  obedience  to  the  command  contained  in 
chapter   106,  supra.     While  it  is  true,  as 
plaintiff's  counsel  suggests,  that  the  city  in 
entering  into  the  lease  did  so  as  a  proprietor 
of  property,  and  hence  is  governed  with  re- 
gard to  that  matter  by  the  same  law  and 
rules  as  other  proprietors  would  be,  coun- 
sel, however,  entirely  overlooks  the  fact  that 
the  city  in  passing  and  enforcing  the  or- 
dinance acted   entirely  in  a  governmental 
capacity  and  as  an  arm  of  the  state  govern- 
ment.   The  city  was  bound  by  the  provisions 
of  chapter  106  the  same  as  all  other  per- 
sons, and  it  had  no  more  right  to  disregard 
the   provisions   of   that   chapter   than    the 
plaintiff.    If,  therefore,  the  city  had  under- 
taken to  contract  or  enter  into  an  agree- 
ment with  the  plaintiff  so  as  to  relieve  it 
from  the  effects  of  chapter   106,   such  an 
agreement  would  have  been  void  and  of  no 
effect.     The  law  respecting  that  subject  is 
very  clearly  stated  by  the  author  in  3  Mc- 
Quillin,  Mun.  Corp.  §  1160,  in  the  follow- 
ing words:     "The  settled  rule  is  that  nm- 
nicipal  corporations  have  no  power  to  make 
contracts  which  will  embarrass  or  control 
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their  legislative  powers  and  duties.  A  city 
cannot  by  contract  deprive  itself  of  any  of 
its  legislative  powers,  and  hence  cannot 
agree  that  a  sidewalk  should  only  be  graded 
to  a  certain  depth.  A  common  council  'can- 
not bargain  away  or  devest  itself  of  the 
right  to  make  reasonable  laws,  and  to  exer- 
cise the  police  power  whenever  it  becomes 
necessary  to  conserve  or  promote  the  health, 
safety,  or  welfare  of  the  community.'  So, 
power  given  to  contract  respecting  a  par- 
ticular thing  does  not  confer  power,  by  im- 
plication, to  contract  even  with  reference  to 
such  thing  so  as  to  embarrass  and  interfere 
with  its  future  control  of  the  matter  as  the 
public  interests  may  require." 

If  the  city  had  entered  into  a  lease  in 
which  it  had  guaranteed  the  plaintiff  the 
right  to  continue  the  saloon  business  in  the 
teeth  of  chapter  106,  the  lease  to  that  ef- 
fect would  have  been  void.  What  could  not 
be  accomplished  directly,  therefore,  cannot 
be  accomplished  indirectly  by  compelling  the 
city  to  pay  back  part  of  the  money  it  had 
received  as  rent  for  the  demised  premises. 
If  by  some  unlawful  act  the  city  in  its  capac- 
ity as  proprietor  had  interfered,  or  if  it  liad 
entered  into  an  enforceable  covenant  not  to 
do  so,  and  had,  nevertheless,  interfered  with 
plaintiffs  enjoyment  of  the  premises,  the 
case  would  be  quite  different.  The  distinc- 
tion between  acting  in  a  governmental  capac* 
ity  and  as  a  mere  proprietor  of  property 
is  made  quite  clear  in  the  case  of  Boston  Mo- 
lasses Co.  v.  Com.  198  Mass.  387,  79  N.  E. 
827.  In  that  ease  the  commonwealth  cove- 
nanted as  a  proprietor  of  property  merely, 
and  hence  it  was  held  that  it  was  liable  as 
a  proprietor.  In  this  case  the  act  by  the 
city  which  is  complained  of  was  a  govern- 
mental act,  and  hence  the  city  is  not  liable 
for  the  consequences  of  that  act. 

The  law  also  seems  to  be  that,  ordinarily 
at  least,  a  tenant  may  not  hold  on  to  the 
premises  and  then  sue  for  an  abatement  of 
the  rent  upon  the  theory  of  a  partial  evic- 
tion, 1  Tiffany,  Land.  &  T.  §  182,  pp.  1160 
et  seq.,  under  the  title  of  "Partial  Eviction." 
We  desire  to  add  in  conclusion  that  the 
case  of  Lawrence  v.  White,  supra,  is  a  very 
carefully  considered  case.  The  other  cases, 
we  have  cited,  and  in  which  the  doctrine 
laid  down  in  the  Georgia  case  is  followed, 
are  also  all  well  considered,  and,  in  our 
judgment,  there  logically  is  no  escape  from 
the  conclusions  reached  in  those  cases. 

The  judgment  is  affirmed,  with  costs  to  the 
defendant. 

MoCarty  and  Corfman,  J  J.,  conevr. 

Petition  for  rehearing  denied  June  21, 
1W7. 
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SEABOARD  AIR  LINE  RAILWAY  COM- 
PANY, Appt. 

(—  S.  C.  —,  92  S.  E.  863.) 

Fraud  —  preventlngr  action  \irlthln  al- 
lotted time. 

1.  No  action  lieA  for  fraudulontly  prevent- 
ing a  person  injured  by  another's  negligence 
from  bringing  an  action  therefor  within  the 
time  allowed  by  the  Statute  of  Limitations, 
since  the  basis  of  recovery  would  be  purely 
speculative. 

For  other  caseSy  see  Fraud  and  Deceit^  Vlll. 
in  Dig.  1-52  N.  8. 

Damages  —  punitive  —  Federal     Em- 
ployers' lilability  Act. 

2.  Punitive  damages  cannot  be  recovered 
under  the  Federal  Employers'  Liability  Act 
in  the  absence  of  anything  to  show  wilful- 
ness or  wantonness  m  effecting  the  injury. 
For  other  cases,  see  Damages,  II.  a,  in  Dig, 

1^2  N,  8. 

Fraud  — >  inducincr  one  to  refrain  from 
bringing  action  — >  effect. 

3.  One  is  not  liable  for  fraudulently  in- 
ducing another  to  refrain  from  bringing  an 
action  for  personal  injuries  within  the  time 
allowed  by  statute  by  representing  that  the 
injuries  were  temporary,  if,  for  nearly  two 
years  before  the  expiration  of  the  time,  he 
was  free  from  the  influence  of  the  one  mak- 
ing the  representations,  with  every  oppor- 
tunity to  ascertain  their  truth. 

For  other  caecs,  see  Fraud  and  Deceit,  VIII 
in  Dig.  1-52  y.  8. 

(February  10,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Chesterfield  County  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
fraudulently  preventing  plaintiff  from  brings 
ing  an  action  for  personal  injuries  within 
tiie  time  allowed  by  the  Statute  of  Limita- 
tions.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  SteTenson  A  Prince,  for  appel- 
lant: 

Plaintiff  eannot  get  the  benefits  of  the 
Statute  of  Limitations  and  escape  its  bur- 
dens. 

Dennis  v.  Atlantic  Coast  Line  R.  Co.  70 
8.  C.  268,  106  Am.  St.  Rep.  746,  49  S.  E. 

Note.  —  As  to  right  of  action  for  fraud 
or  deceit  causing  loss  of  remedy,  see  anno- 
tation following  this  case,  post,  710. 

The  Federal  Employers*  Liability  Act  is 
annotated  in  the  notes  in  47  L.R.A.  (N.S.) 
38  and  L.R.A.1915C,  47.  As  to  the  dam- 
ages recoverable  under  that  act,  see  pages 
80  et  seq.  of  the  earlier  note  and  pagee  85 
et  seq.  of  the  later  note. 
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860;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Swearin- 
gcn,  239  U.  8.  330,  60  L.  ed.  317.  36  Sup. 
Ct.  Rep.  121,  10  N.  C.  C.  A.  778;  Winfree 
V.  Northern  P.  R.  Co.  227  U.  S.  300,  57  L. 
ed.  520,  33  Sup.  Ct.  Rep.  273. 

There  was  no  evidence  of  fraud. 

Fetter,  Eq.  134;  Southern  Development 
Co.  V.  Silva,  126  U.  S.  247,  31  L.  ed.  678, 

8  Sup.  Ct.  Rep.  881,  15  Mor.  Min.  Rep.  436. 
The  case  was  speculative. 

Holton  V,  Noble,  83  Cal.  7,  23  Pac.  58: 
Wells  V.  Waterhouse,  22  Me.  131;  Branham 
V.  Record,  42  Ind.  181;  Bridges  v.  Lanham, 
14  Neb.  369,  45  Am.  Rep.  121,  15  N.  W.  704; 
Carsten  v.  Northern  P.  R.  Co.  44  ^finn.  454, 

9  L.R.A.  688,  20  Am.  St.  Rep.  589,  47  N. 
W.  49;  Bird  v.  Western  U.  Teleg.  Co.  76 
S.  C.  348,  66  S.  E.  973;  Wilhelm  v.  West- 
ern U.  Teleg.  Co.  90  S.  C  536,  73  S.  E.  865. 

When  fraud  is  relied  on  to  avoid  a  release, 
it  is  avoided  by  returning  or  tendering  back 
the  money  received,  when  the  contract  (if 
the  fraud  is  established)  is  abrogated  and 
each  party  stands  as  he  did  before.  The 
party  can  and  does  then  maintain  his  ac- 
tion on  the  original  cause  of  action.  Mani- 
festly he  cannot  have  his  action  on  the 
original  cause  of  action  and  for  the  fraud, 
too. 

Levister  v.  Southern  R.  Co.  56  S.  C.  514, 
35  S.  E.  207 ;  Riggs  v.  Home  Mut.  Fire  Pro- 
tective Asso.  61  S.  C.  459,  30  S.  E.  614. 

Mr.  Sdward  Mclver  also  for  appellant. 

Mr,  W.  P.  Pollock  for  respondent. 

Fraser,  J.,  delivered  the  opinion  of  the 
court : 

On  the  3d  day  of  August,  1911,  the  plain« 
tiff  herein  was  in  the  employ  of  the  de- 
fendant railroad  company,  as  agent  at  Kol* 
lock,  a  railroad  station  in  this  state.  That 
night  the  plaintiff  was  told  that  the  switch 
lights  were  not  burning;  and,  as  it  was  a 
part  of  his  duties  to  see  that  these  lights 
were  kept  burning,  he  went  to  the  south 
light  and  lighted  it,  and  them  went  to  the 
north  light.  When  he  got  to  the  north  light, 
he  thought  it  necessary  to  fill  the  lamp,  and 
took  it  down  and  filled  it.  He  tlien  put  it 
on  the  crosstie  and  sat  down  on  the  switch 
tie.  From  tliat  time  on  there  is  only  an  in- 
ference as  to  what  happened  that  night. 
There  is  some  conflict  of  statement  as  to 
whether  he  went  to  sleep  or  fainted.  So  far 
as  this  case  is  concerned,  it  does  not  matter. 
The  switch  tie  was  longer  than  the  other 
crossties.  The  last  he  remembers  he  was 
sitting  on  the  switch  tie,  about  18  inches 
outside  of  the  rail.  The  next  thing  he  re- 
members is  that  he  was  lying  about  16  feet 
from  the  rail  and  about  10  feet  further 
north,  badly  injured.  His  leg  was  broken, 
his  head  cut,  and  his  body  bruised.  The 
plaintiff  called  for  help,  but  no  one  came. 
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He  went  into  unconsciouenesB  again.  His 
wife  found  him  about  daylight,  and  with 
help,  which  she  summoned,  took  him  to  his 
house.  He  was  taken  to  Columbia  and  put 
in  the  hospital,  under  the  care  of  the  rail- 
road physicians,  where  he  remained  until 
November  22,  1911.  Before  the  plaintiflf 
left  the  hospital,  and  while  still  under  the 
care  of  the  physicians  of  the  defendant,  the 
plaintiff  executed  a  release  of  the  defend- 
ant, and  was  paid  the  sum  of  $100  therefor. 
The  plaintiff  stated  that  he  was  told  by  the 
agents  of  the  defendant  that  he  would  be 
entirely  restored  to  health  and  given  em- 
ployment, and  in  consideration  of  these  rep- 
resentations and  the  money  paid  he  executed 
the  release.  The  plaintiff  went  back  to  work 
for  the  defendant,  but  found  after  two  years, 
that  he  could  not  stand  the  work  and  quit 
the  service.  The  plaintiff's  wife  then  ap- 
plied to  the  defendant  for  assistance,  and 
was  given  another  check  for  $150,  and 
signed  a  new  release.  This  last  check  was 
returned  to  the  defendant,  and  the  plaintiff 
offered  to  return  the  $100  paid  for  the  first 
release.  On  the  13th  of  December,  1915, 
this  action  was  brought. 

There  were  three  causes  of  action:  (a) 
An  action  for  damages  under  the  Federal 
Employers'  Liability  Act  (Act  April  22, 
1908,  chap.  149,  35  Stat,  at  L.  65,  Comp. 
Stat.  1916,  §§  8657-8665);  (b)  an  action 
at  common  law  for  the  injuries;  (c)  an 
action  to  set  aside  the  release  for  fraud, 
and  an  action  for  fraud  in  preventing  the 
plaintiff  from  bringing  the  action  within 
the  statutory  period  of  two  years,  allowed 
by  the  Federal  statute.  The  defendant  de- 
miirred  to  the  complaint,  on  the  ground  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  record 
shows  that  the  presiding  judge  passed  on 
this  demurrer  formally  on  the  motion  to 
direct  a  verdict,  so  the  question  can  be  con- 
sidered later.  At  the  close  of  the  testi- 
monv  the  defendant  moved  for  a  direction 

m 

of  a  verdict  for  the  defendant.  A  verdict 
was  directed  as  to  the  first  and  second 
causes  of  action,  and,  as  the  plaintiff  did  not 
appeal,  those  two  causes  of  action  pass  out 
of  the  case.  The  motion  to  direct  a  ver- 
dict as  to  the  third  cause  of  action  is  based 
upon  three  grounds: 

I.  That  the  plaintiff's  injury  is  based  up- 
on the  loss  of  the  judgment  he  would  have 
secured  if  his  action  had  been  brought  with- 
in tlie  statutory  period,  and  there  is  no  way 
to  ascertain  what  that  judgment  would  have 
!>een.  In  other  words,  the  basis  of  recovery 
is  speculative,  and  speculative  damages  can- 
not be  recovered.  The  presiding  judge  held 
that  the  basis  of  recovery  was  not  what 
another  jury  would  have  given,  as  that 
would  be  purely  speculative;  but  the  jury 
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in  this  case  could  make  their  own  estimate, 
after  hearing  the  facts  of  the  case.  We  have 
been  cited  to  no  authorities  directly  in  point 
by  either  side,  and  we  have  been  able  to 
find  none.  We  do  not  agree  with  the  trial 
judge.  Tlie  plaintiff  lost  the  benefits  of  the 
suit  he  would  have  brought.  When  this 
jury  was  allowed  to  make  its  own  estimate 
of  the  injury,  there  was  a  substitution  of 
their  independent  judgment  for  that  of  an 
unknown  and  unknowable  jury.  It  ie  mani- 
fest that,  if  the  charge  of  fraud  can  set 
aside  the  Statute  of  Limitations,  then  the 
Statute  of  Limitations  is  nullified.  The 
amount  claimed  in  the  complaint  was  $50,- 
000,  and  the  verdict  was  $10,000.  The 
amount  of  the  verdict  was  the  estimate  of 
that  particular  jury,  and  final  as  to  amount, 
subject  only  to  the  power  of  the  presiding 
judge  to  reduce  it  acctMrding  to  law.  The 
verdict  should  have  been  directed  on  this 
ground. 

II.  The  second  ground  was  the  failure  to 
direct  a  verdict  as  to  punitive  damages. 
There  was  no  evidence  to  show  that  there 
was  any  wilfulness  or  wantonness,  nor  the 
adoption  of  such  wilfulness  and  wantonness, 
as  required  by  the  Federal  decisions. 

III.  The  defendant  complains  that  his 
Honor  refused  to  charge  that  there  was  no 
evidence  of  fraud.  In  so  far  as  it  affected 
the  prefveitti<ni  of  a  suit  within  the  two 
years  allowed  by  the  statute  is  cQfnoerned,  it 
certainly  should  have  been  charged.  The 
plaintiff  was  discharged  from  the  hospital 
on  the  22d  of  November,  1911.  The  time  to 
bring  the  action  did  not  expire  until  August, 
1913.  During  that  time  the  plaintiff  was 
free  from  the  supervision  of  the  employers 
of  the  defendAJit.  He  was  working  on  a 
salary,  and  had  every  opportunity  to  ascer- 
tain the  facts  for  himself  from  entirely  in- 
dependent sources.  Under  Mobley  v.  Quat* 
tlebaum,  101  6.  C.  221,  85  S.  E.  585,  one 
cannot  rely  upon  the  misstatement  of  facts, 
if  the  truth  is  easily  within  his  reach.  The 
statement  in  this  case  was  a  prognosis, — a 
mere  opinion  as  to  what  the  future  would 
show.  In  the  recent  case  of  Ballenger  v. 
Southern  R.  Co.  -—  S.  C.  — ,  90  S.  E.  1019, 
an  opinion  was  allowed  as  a  basis  of  an  al- 
legation of  fraud,,  because  there  was  evi- 
dence that  a  superficial  inspection  would  not 
warrant  an  opinion;  that  an  X-ray  was 
necessary,  and  no  X>ray  examination  was 
had.  Here  there  was  a  prognosis  as  to  tht* 
future,  and  absolutely  no  evidence  to  show 
that  anything  was  omitted  that  should  have 
been  done  before  the  opinion  was  given,  or 
to  cast  suspicion  on  the  good  faith  of  those 
who  made  tlie  statement.  Tliere  is  no  evi- 
dence  of  fraud ;  but,  even  if  there  had  been 
fraud,  its  effect  was  destroyed  by  the  abund- 
ant opportunity  to  learn  the  truth. 
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IV.  The  action  was  barred  by  the  Federal 
statute,  and  a  verdict  should  have  been  di- 
rected for  the  defendant.  The  other  ques- 
tions have  become  speculative. 

The  judgment  of  this  court  is  that  the 
judgment  appealed  from  is  reversed,  and  the 
case  is  remanded  to  the  Court  of  Common 
Pleas  for  Chesterfield  County,  -with  direc- 
tions to  the  clerk  of  that  court  to  enter 
judgment  for  the  defendant. 


Hydrlck,  "Watts,  and  Gage,  JJ.,  con- 
cur.   Gary,  Ch*  J.,  concurs  in  the  result. 

A  petition  for  rehearing  having  been 
filed,  the  following  Per  Curiam  response 
was  handed  down  on  May  17,  1917 : 

The  petition  is  dismissed,  after  careful 
consideration. 


AiiBotakion-*-Right  of  action  for  fraud  or  deceit  cmmmg  lost  of  remedy* 


But  few  cases  have  passed  vcpon  the 
specific  question  here  raised,  and  in 
none  of  them  has  the  point  been  cdn- 
sidered  from  the  standpoint  of  Whit- 
MAJsi  V.  Sbaboard  Air  Likb  R.  Co.  ante, 
717,  which  holds  that  an  action  can- 
not be  maintained  to  recover  damages 
for  loss  of  a  right  of  action  to  recover 
for  personal  injuries,  barred  by  the 
Statute  of  Limitations,  where  the  delay 
in  bringing  the  action  was  due  to  the 
fraud  of  the  defendant  on  the  ground 
that  the  measure  of  recovery  is  spec- 
ulative. 

In  view  of  the  holding  in  Whitman  v. 
Seaboard  Air  Line  B.  Co.,  that  an  ac- 
tion for  fraud  and  deceit  will  not  lie  to 
recover  for  loss  of  remedy  for  a  tort, 
because  the  measure  of  recovery  is  too 
speculative^  a  case  of  interest  in  IJrtz 
V.  New  York  C.  &  H.  R.  R.  Co.  (1911) 
202  N.  Y.  170,  96  N.  E.  711,  While  the 
two  cases  are  not  presented  from  the 
same  standpoints,  as  will  be  hereinafter 
more  particularly  pointed  out,  yet  the 
holding?  in  the  Urtz  Case  is  inconsistent 
with  the  holding  in  the  Whitman  Case, 
in  that  it  sustains  the  view  that  the 
loss  of  a  ri^ht  of  action  for  causing  the 
death  of  a  person,  due  to  fraud  and  de- 
ceit, may  be  the  basis  for  the  recovery 
of  substantial  damages.  On  this  subject 
it  is  pointed  out  that  if  the  true  state 
of  facts  ''would  have  established  that 
the  defendant  was  negligent,  and  the 
intestate  free  from  contributory  negli- 
gence, then  the  plaintiff  had  a  valuable 
right  of  action,  the  acquirement  of 
which  through  the  fraud  may  have  in- 
jured her.  Until  the  jury  found  the 
real  facts  and  that  they  created  a  valid 
claim  against  the  defendant,  they  had 
not  a  basis  for  estimating  the  damages 
the  plaintiff  had  sustained.  The  action 
is  not  to  enforce  or  vacate  the  com- 
promise, but  to  recover  the  actual  pecu- 
niary loss  sustained  by  the  plaintiff. 
An  alleged  value  of  the  claim,  based 
upon   the   accident   and   the   death,   or 

facts  sufficient  to  warrant  the  reason- 
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able  belief  of  the  plaintiff  that  she  has 
a  just  claim,  is  of  a  nature  too  spec- 
ulative and  wagering  to  be  recognized 
by  the  law  in  this  action  for  fraud." 
The  actual  holding  in  this  case  was  that, 
where  the  widow  was  induced  to  settle 
her  right  of  action  against  the  defend- 
ant to  recover  for  the  negligent  killing 
of  her  husband,  through  the  fraudulent 
representations  of  *  the  defendant's 
agent,  it  was  necessary,  in  order  to  re- 
cover damages  for  the  fraud  and  deceit, 
to  show  that  she  had  a  valid  cause  of 
action,  and  was  induced  to  settle  it  by 
the  fraud  complained  of;  and  that  if 
the  jury  found  in  her  favor  upon  this 
point,  then  she  was  entitled  to  recover 
the  fair  value  of  this  disputed  claim,  to 
be  determined  through  a  rule  possessing 
reasonable  certainty  and  working  just 
results.  To  attain  this  end,  the  court 
said  the  jury  should  take  into  con- 
sideration the  probabilities  of  the  suc- 
cessful enforcement  of  the  cause  of 
action,  and  the  probable  extent  and  ex- 
pense of  the  litigation  over  the  matter, 
the  law's  delays,  the  probability  of  the 
continued  insolvency  of  the  wrongdoer, 
and  such  other  facts  pertaining  to  the 
question  of  damages  as  the  evidence 
might  present;  that  is,  ''what,  under  all 
the  conditions  and  circumstances,  was 
this  claim  of  the  plaintiff,  valid  under 
the  true,  yet  opposed  and  contradicted, 
state  of  facts,  worth  for  purpose  of 
sale,  transfer,  or  cancelation,  if  any- 
thing at  all,  above  the  $500 1"— the 
amount  received  by  the  plaintiff  for  the 
release. 

While  the  court  held  in  the  foregoing 
case  that  the  measure  of  recovery  was 
the  value  of  the  claim,  and  not  the  loss 
of  the  cause  of  action,  this  was  ap- 
parently due  to  the  fact  that  the  plain- 
tiff planted  the  action  to  recover  for  the 
loss  of  the  claim,  and  not  for  loss  of  the 
cause  of  action. 

In  Lomax  v.  Southwest  Missouri 
Electric  R.  Co.  (1904)  106  Mo.  App. 
551,  81  S.  W.  225,  a  case  very  similar 
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as  to  the  faets,  it  was  held  that  an  ac- 
tion could  not  be  maintained  to  recover 
damages  for  fraud  practised  upon  the 
plaintilf  in  inducing  him  to  execute  a 
release  for  personal  injuries,  since  the 
fraud  complained  of  rendered  the  re- 
lease invalid,  and  the  original  cause  of 
action  therefore  remained  to  the  plain- 
tiff. 

In  Pierson  v.  Holdrige  (1914)  92  Kan, 
365,  140  Pac.  1032,  the  plaintiff  was  in- 
duced to  release  his  claim  for  damages 
for  personal  injuries  by  reason  of  a  con- 
tract with  the  wrongdoer  for  life  em- 
ployment, which  was  made  with  an 
agent  of  the  latter,  who  had  no  author- 
ity to  make  the  same;  and  an  action 
was  sustained  against  the  agent  to  re- 
cover the  loss  due  to  this  fraud  and 
deceit;  but  the  basis  of  the  recovery 
was  the  loss  of  the  contract,  and  not 
the  loss  of  the  cause  of  action. 

Upon  the  general  question  of  right  to 
recover  for  a  fraud  where  the  damages 
are  speculative,  the  doctrine  has  been 
asserted  that  while  courts  uphold  the 
general  principle  that  wherever  there 
is  fraud  or  deceit  by  one  party  and  in- 
jury to  the  other,  an  action  will  lie  to 
recover  the  damage  suffered  thereby, 
nevertheless  this  principle  has  limita- 
tions and  qualifications,  for  the  law 
does  not  undertake  to  redress  all  moral 
wrongs,  and  there  may  be  also  legal 
torts  bringing  great  damage  to  individ- 
uals, but  the  damage  being  so  remote, 
contingent,  or  indefinite  as  to  furnish 
no  good  cause  of  action.  Austin  v. 
Barrows  (1874)  41  Conn.  287,  holding 
that  general  creditors  who  have  taken 
no  steps  to  enforce  their  claims,  or  ob- 
tain a  lien  upon  the  property  of  the 
debtor,  cannot  maintain  an  action  to 
recover  damages,  based  upon  the  fraud 
and  deceit  of  the  debtor  and  third  per- 
sons in  inducing,  by  false  representa- 
tions and  promises,  such  creditors  to 
refrain  from  collecting  their  claims  un- 
til all  opportunity  therefor  was  lost. 

But  where  a  person  entitled  to  a 
mechanics'  lien  had  taken  steps  to  en- 
force it,  but  was  induced  to  abandon 
the  same  by  false  representations,  he  is 
entitled  to  recover  the  damages  there- 
by suffered.  Alexander  v.  Church 
(1885)  53  Conn.  561,  4  Atl.  103.  This 
case  is  distinguished  from  the  Austin 
Case  on  the  ground  that  in  that  case  no 
action  whatever  had  been  taken  to  ac- 
quire a  lien  by  an  attachment  of  the 
debtor's  property,  and  there  was  noth- 
ing to  indicate  with  any  degree  of  cer- 
tainty that  any  attachment  would  ever 

have  been  made  if  the  acts  of  the  debtor 
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and  those  assisting  him  in  concealing 
his  property  had  not  been  committed. 
j  And  where,  by  reason  of  false  and 
fraudulent  representations  by  a  judg- 
ment debtor  that  he  had  no  property, 
and  that  certain  conveyances  of  his 
property  were  valid  and  bona  fide,  a 
judgment  creditor  was  induced  to  take 
no  steps  to  enforce  his  judgment  until 
after  it  had  become  barred  by  the  Stat- 
ute of  Limitations,  after  which  he  dis- 
covered the  fraud,  it  has  been  held  that 
he  is  eoititled  to  maintain  an  action  for 
damages  for  the  fraud  and  deceit  prac- 
tised upon  him.  Marshall  v.  Buchanan 
(1868)  35  CaL  264,  95  Am.  Dec.  95. 

It  has  been  held  that  where  a  judg- 
ment debtor  permitted  his  judgment  to 
become  barred  by  the  Statute  of  Limita- 
tions, in  reliance  upon  representations 
of  the  debtor  that  he  had  no  property,, 
and  that  conveyances  made  by  him  were 
bona  fide,  such  creditor  cannot  recover 
for  the  fraud  and  deceit,  since  he  was 
guilty  of  laches  in  relying  entirely  upon 
the  representations  of  the  judgment 
debtor,  and  not  attacking  the  validity  of 
the  conveyances  by  him  of  his  property. 
MorriU  v.  Madden  (1886)  35  Minn.  493, 
29  N.  W.  193,  subsequent  appeal  in 
(1887)  37  Minn.  282,  34  N.  W.  25. 

Where  an  insured  was  induped  to  re- 
lease his  claim  under  an  insurance  pol- 
icy through  fraud  of  an  insurance 
company  and' o theirs,  he  has  a  right  of 
action  against  the  guilty  parties  to  re- 
cover the  damage  suffered  by  him  from 
this  fraud.  Mlnazek  v.  Libera  (1901) 
83  Minn.  288,  86  N.  W.  100. 

Where  the  seller  of  goods  had  a  right 
to  rescind  a  contract  of  sale  and  recover 
the  goods  for  the  fraud  of  the  pur- 
chaser, but  he  was  induced  not  to  do  so 
by  the  fraudulent  representations  of  a 
third  person,  the  latter  is  liable  in  tort 
for  the  damages  occasioned  by  this 
fraud.  Bowen  v.  Carter  (1878)  124 
Mass.  426. 

An  attaching  creditor  who  was  in- 
duced to  release  his  judgment  upon  the 
debtor's  property  by  the  false  and 
fraudulent  representations  of  the  mort- 
gagee of  such  property  is  entitled  to 
recover  from  the  latter,  in  an  action  for 
the  fraud  and  deceit^  the  damages  oc- 
casioned him*  Brown  v.  Castles  (1853) 
11  Cush.  (Mass.)  348. 

False  and  fraudulent  representations 
as  to  the  solvency  of  a  lessee  which  in- 
duced the  lessor  to  permit  the  lessee  to 
retain  possession  of  the  leased  premises 
after  he  was  in  default  in  paying  his 
rent,  instead  of  dispossessing  him,  as 
the  lessor  had  a  right  to  do,  and  leasing 


ANNOTATION— FRAUD  CAUSING  LOSS  OF  REMEDY. 


721 


the  premises  to  others^  entitles  the  lessor 
to  recover  damages  from  the  persons 
making  such  representations.  New 
York  Land  Improv.  Co.  v.  Chapman 
(1890)  118  N.  y.  288,  23  N.  E.  187. 
Compare   with   Wemple    v.    Hildreth 

(1882)  10  Daly  (N.  Y.)  481,  affirmed  in 

(1883)  94  N.  Y.  644,  holding  that  the 


mere  fact  that  the  general  creditors  ex- 
tended the  time  for  payment  and  for- 
bore to  take  steps  to  collect  their  claims, 
because  of  false  and  fraudulent  rep- 
resentations of  a  third  person,  does  not 
render  the  latter  liable  to  them  for  the 
damages  they  suffered.  A.  G.  S. 
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Divorce  —  modiflcatlon  of  decree  for 
alimony. 

A  court  has  not,  in  the  absence  of  statu- 
tory authority,  power  to  modify  the  provi- 
sions of  a  decree  of  absolute  divorce  pro- 
viding for  alimony,  where  there  are  no 
minor  children  and  there  is  no  reservation 
in  the  decree  of  authority  to  make  further 
orders. 
F<yr  oilier  cnsca,  see  Divorce  and  Separation, 

V.  d,  in  Dig.  1-52  y,  ifif. 

(Chadwick,  J.,  dissents.) 
(June  19,  1917.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Whatcom  Coun- 
ty, refusing  to  modify  a  decree  for  alimony 
which  had  been  rendered  in  a  divorce  pro- 
ceeding.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  M.  Bruoe  and  Romaine  A 
Abrams,  for  appellant: 

Reservation  of  power  to  change  the  pro- 
vision for  alimony  is  not  necessary. 

King  V.  Miller,  10  Wash.  274,  aS  Pac. 
1020;  Philbrick  v.  Andrews,  8  Wash.  7,  35 
Pac.  358;  Trumble  v.  Trumble,  26  Wash. 
133,  66  Pac.  124;  Poland  v.  Poland,  63 
Wash.  697,  136  Pac.  2;  Dyer  v.  Dyer,  65 
Wash.  535,  138  Pac.  034. 

Our  statute  confers  a  continuing  author- 
ity of  revision  by  the  court. 

Rem.  &  Bal.  Code,  §  989;  Plaster  v. 
Plast'^r.  47  111.  290;  Harris  v.  Harris,  71 
Wash.  307,  128  Pac.  673. 

Messrs.  Craven  &  Greene,  for  respond- 
ent: 

The  decree  was  final. 

Re  Cave,  26  Wash.  213,  00  Am.  St.  Rep. 
736,  66  Pac.  425;  King  v.  Miller,  10  Wash. 

Note. —  For  power  to  modify  alimony 
awarded  by  a  decree  of  absolute  divorce 
in  the  absence  of  reservation  by  decree  or 
statute,  see  annotation  following  this  case, 

?ost,  729.  .' 
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274,  38  Pac.  1020;  Mahncke  v.  Mahncke,  43 
Wash.  426,  86  Pac.  645;  Fries  v.  Fries,  1 
MacArth.  291 ;  Jones  v.  Jones,  131  Ala.  443, 
31  So.  91;  Brandt  v.  Brandt,  40  Or.  477, 
67  Pac.  508;  Harris  v.  Harris.  71  Wash. 
307,  328  Pac.  673;  Kamp  v.  Kamp,  69  N. 
Y.  212;  Mitchell  v.  Mitchell,  20  Kan.  665; 
Livingston  v.  Livingston,  173  N.  Y.  377,  61 
L.R.A.  800,  93  Am.  St.  Rep.  600,  66  N.  £. 
123;  Sampson  v.  Sampson,  16  R.  I.  456, 
3  L.R.A.  349,  16  Atl.  711;  Law  v.  Law,  64 
Ohio  St.  369,  60  N.  £.  560;  Erkenbrach  v. 
Erkenbrach,  96  N.  Y.  456;  Howell  v.  Howell, 
104  CaL  45,  43  Am.  St.  Rep.  70,  37  Pac. 
770,  772. 

Webster,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  and  judg- 
ment sustaining  a  demurrer  to  and  dismiss* 
ing  a  petition  the  purpose  of  which  was 
to  obtain  an  order  modifying  a  decree  for 
alimony,  payable  in  periodical  instalments, 
as  fixed  by  a  decree  of  divorce  rendered  in 
an  action  between  the  parties  to  this  pro- 
ceeding by  the  court  to  which  the  petition 
was  addressed.  The  material  facts  are  as 
follows: 

On  November  16,  1912,  a  decree  was  ren- 
dered by  the  superior  court  of  Whatcom 
eounty  dissolving  the  bonds  of  marriage* 
theretofore  existing  between  plaintiff  and  de- 
fendant and  adjudging,  among  other  things, 
that  the  defendant  and  petitioner  pay  to  tlie 
plaintiff  as  alimony  the  sum  of  $125  per 
month  so  long  as  the  plaintiff  should  live. 
The  decree  was  based  upon  findings  to  the 
effect  that  the  defendant  had  been  guilty  of 
cruelty  toward  the  plaintiff;  that  he  was  a 
regularly  licensed  physician  with  a  lucra- 
tive practice,  and  was  actually  earning  from 
$500  to  $1,000  per  month;  that  plaintiff 
was  physically  frail  and  delicate  and  would 
never  be  well  and  strong;  tiiat  she  was  not 
able  to  support  or  maintain  herself  by  her 
own  exertions;  and  that  she  was  totally 
without  means  of  support.  On  February  23, 
1015,  the  defendant  filed  a  petition  entitled 
in  the  original  cause,  wherein  he  alleged 
in  substance  that  since  the  entry  of  the  de- 
cree in  the  divorce  action  the  plaintiff  had 
become  well  and  vigorous;  that  his  practice 
as  a  physician  had  materially  fallen  off; 
that     business     conditions     had     greatly 
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changed;  and  that  he  was  not  financially 
able  to  pay  the  instalments  of  alimony.  He 
prayed  that  the  amount  of  alimony  be  re* 
dueed;  that  the  same  be  converted  into  a 
gross  sum  to  the  end  that  he  might  pay  the 
same  either  at  one  time  or  at  such  periods 
and  in  such  instalments  as  the  court  saw  fit 
to  provide.  It  is  conceded  that  there  were 
no  children  as  the  result  of  the  marriage 
between  plaintiff  and  defendant,  and  there 
is  no  reservation  or  provision  in  the  decree 
whereby  the  allowance  of  alimony  is  subject 
to  the  further  orders  of  the  court. 

To  this  petition  the  plaintiff  interposed  a 
demurrer  upon  the  grounds,  among  others, 
that  it  did  not  state  sufiicient  facts  to  en- 
title defendant  to  the  relief  prayed,  and 
that  the  court  was  without  jurisdiction  to 
entertain  it.  The  demurrer  was  sustained, 
and,  the  defendant  electing  to  stand  upon 
his  petition,  the  same  was  dismissed.  De- 
fendant appeals. 

The  question  presented  for  our  considera- 
tion is  this:  Has  the  superior  court  which 
rendered  the  decree  in  the  divorce  action 
jurisdiction  to  modify  the  same  in  respect 
to  the  periodical  instalments  of  permanent 
alimony  provided  for  therein,  the  divorce 
being  an  absolute  one,  there  being  no  minor 
children  of  the  parties,  there  being  no 
provision  in  the  decree  reserving,  to  the 
court  the  power  to  subsequently  make  fur- 
ther orders  relating  to  the  alimony,  but 
being  absolute  and  final  upon  its  face,  there 
being  no  statute  in  this  jurisdiction  ex- 
pressly or  by  necessaxy  implication  confer- 
ring upon  the  court  the  power  to  change  or 
modify  decrees  in  such  cases  to  meet  altered 
conditions,  the  defendant  not  having  ap- 
pealed from  the  decree  nor  moved  or  peti- 
tioned the  court  for  its  modification  within 
the  time  limited  by  statute,  and  the  decree 
not  being  attacked  on  the  ground  of  fraud 
or  mistake. 

The  question  thus  presented  is  one  of  first 
impression  in  this  court,  is  exceedingly  vexa- 
tious, and  one  upon  which  the  authorities 
are  in  an  unsatisfactory  condition.  Because 
of  the  great  importance  of  the  question  not 
alone  to  the  defendant  in  this  case,  but  to 
the  public  as  well,  and  in  the  hope  of  bring- 
ing something  approximating  order  out  of 
the  chaotic  mass  of  judicial  expression  upon 
the  question,  we  have  made  a  painstaking 
examination  of  the  authorities.  From  our 
investigation  we  are  induced  to  conclude 
that  what  at  first  blush  appears  to  be  a 
hopelessly  entangled  skein  of  discordant  and 
conflicting,  cases  upon  closer  analysis  will 
be  found  not  to  be  such,  but  that,  by  resort- 
ing to  scientifically  sound  fundamental  prin- 
ciples and  by  keeping  in  mind  well-estab- 
lished lines  of  demarcation,  the  question  is 
one  upon  which  there  is  not  great  actual 
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conflict.  Upon  careful  analysis  the  cases 
seem  naturally  to  arrange  themselves  into 
six  well-defined  and  distinct  classes,  each 
class  being  based  upon  .sound  fundamental 
principles,  and  the  rule  pertaining  to  it 
being  the  result  of  clear  logic.  These  claiei- 
Acations  are  as  follows: 

I.  Where  the  decree  in  the  main  action 
Is  one  granting  a  divorce  a  mensa  et  thoro, 
which  in  modem  parlance  we  refer  to  as  a 
decree  for  separate  maintenance.  Cases  fall- 
ing within  this  class  are  controlled  large- 
ly, if  not  entirely,  by  the  thought  that,  in- 
asmuch as  the  power  of  the  oourt  to  award 
alimony  in  such  cases  is  a  power  incident  to 
the  jurisdiction  to  regulate  the  rights  of  the 
parties  growing  out  of  and  pertaining  to 
the  marital  status,  and  this  status  being  un- 
affected by  the  decree  for  legalized  separa- 
tion, but  continuing  to  exist,  the  power  to 
modify  the  decree  in  reject  to  alimony  to 
meet  changed  or  changing  conditions  like- 
wise continues  to  endure.  This  rule  seems 
to  have  had  its  origin  in  the  ecclesiastical 
courts  where  absolute  divorces  were  never 
granted.  These  tribunals  sometimes  entered 
decrees  of  annulment  for  causes  which  ren- 
dered the  marriage  void  ab  initio,  but  such 
decrees  were  not,  in  the  proper  sense  of  the 
term,  divorces;  they  amounted  merely  to 
an  official  declaration  of  a  pre-existing  fact, 
viz.,  that  there  had  never  been  a  valid  mar- 
riage between  the  parties.  Absolute  di- 
vorces were  infrequently  granted  in  Eng- 
land by  acts  of  Parliament,  and  hence  it  is 
that  the  granting  of  such  divorces  is  his- 
torically a  legislative  function.  While  in- 
herently the  matter  of  granting  a  divorce 
involves  the  judicial  process,  historically 
and  theoretically  the  power  to  grant  a  di- 
vorce a  vinculo  is  purely  legislative.  Con- 
sequently there  ie  no  inherent  jurisdiction 
in  the  common-law  courts  to  grant  a  di- 
vorce absolutely  severing  and  canceling  the 
marital  bonds;  but  they  have  only  such 
power  with  respect  to  granting  absolute 
divorces  as  the  legislative  department  in  the 
particular  jurisdiction  sees  fit  to  expressly 
confer  upon  them,  or  such  as  are  necessarily 
implied  from  those  expressly  given  them. 
In  an  early  English  case,  however,  after 
careful  conHideration  and  debate,  it  was  de- 
termined that  the  rules  announced  and  acteil 
upon  by  the  ecclesiastical  courts  were  part 
and  parcel  of  the  common  law.  In  cases  of 
divorce  from  bed  and  board,  therefore,  the 
courts  of  the  common  law,  exercisin^r  the 
powers  formerly  exercised  by  the  ecclesiasti- 
cal courts,  have  authority  to  modify  de- 
crees relating  to  alimony.  The  continued 
existence  of  the  status  of  marriage  upon 
which  the  power  to  grant  decrees  of  ali- 
,mony  depends  carries  with  it  the  continu- 
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ing  pow«r  to  modify  or  alter  the  allowance 
of  alimooy  to  meet  new  conditions. 

II.  The  second  class  includes  the  cases 
where  the  alimony  awarded  is  temporary, 
or  pendente  lite,  as  distinguished  from  per- 
manent. In  these  cases  the  power  to  modify 
exists  for  reasons  which  are  perfectly  obvi- 
ous. While  the  cause  is  still  pending  in 
the  eourt  of  first  instance  the  power  to 
made  any  appropriate  order  in  the  premises 
clearly  exists.  The  court  has  the  same  pow- 
er to  modify  its  order  with  respect  to  tem- 
porary alimony  that  it  has  to  make  any 
other  appropriate  order  in  a  case  pending  in 
court. 

III.  This  class  includes  cases  where  there 
are  minor  children  of  the  parties  to  the 
divorce  action,  and  the  courts  of  all  the 
states  are  at  one  upon  the  proposition  that, 
ao  far  as  the  decree  of  alimony  is  for  the 
benefit  of  the  minor  children  of  the  spouses, 
the  power  to  modify  the  decree  continues 
so  long  as  there  are  minor  children  under 
the  protection  of  the  court.  While  in  cases  I 
dealing  with  this  aspect  of  the  question 
the  courts  have  not  always  paused  to  state 
the  fundamental  principle  upon  which  the 
right  to  modify  is  based,  it  is  manifest  in 
reading  them  that  the  dominant  thought 
and  controlling  circumstance  in  the  cases 
is  the  fact  that  there  are  minor  children  to 
be  cared  for  as  wards  of  the- court.  As  it 
seems  to  us,  the  true  basis  upon  which  the 
power  to  modify  the  decree  in  these  cases 
rests  is  that  out  of  the  marital  relation 
springs  a  new  relationship,  vis.,  that  of 
parent  and  child.  Palpably  neither  execu- 
tive edict)  enactment  of  legislature,  nor  de- 
cree of  court  can  change  the  relationship 
existing  between  parent  and  diild.  The 
courts  may  decree  that  the  marital  tie  shall 
be  absolutely  severed  and  the  parties  be 
placed,  so  far  as  the  law  is  concerned,  in 
the  same  situation  that  they  occupied  prior 
to  the  solemnization  of  the  marriage  cere- 
mony; but  they  cannot  alter  or  modify  the 
fact  that  a  father  is  the  parent  of  his  off- 
spring. This  parental  relationship,  spring- 
ing, as  it  does,  from  the  relationship  of 
marriage,  is  to  this  extent  incident  to  the 
marital  status.  But  the  duty  of  the  father, 
if  he  has  means  with  which  to  do  so,  to 
support  his  infant  children,  springs  imme- 
diately from  the  parental  relationship.  As 
this  relationship,  incidental,  as  it  is,  to  the 
marriage  state,  continues  to  exist  after 
the  status  out  of  which  it  arose  has  been 
terminated,  either  naturally,  as  by  death, 
or  artificially,  as  by  divorce,  the  duty  in- 
cident to  that  continuing  relationship  still 
exists.  The  right  of  the  wife  to  alimony 
arises  immediately  out  of  the  marriage  con- 
tract, but  the  right  of  the  child  to  support 
at  the  hands  of  its  parents  springs  from  the 
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incidental  relationship  which  had  its  origin 
in  marriage;  to  wit,  that  of  parent  and 
child.  The  court,  therefore,  acting  upon  this 
relationship  as  one  of  the  things  brought  to 
it  by  the  divorce  action,  has  the  power  to 
modify  or  alter  its  decree  so  long  as  there 
are  minor  children  under  the  protection  of 
the  eourt. 

IV.  Comprising  this  class  are  the  cases 
where  the  court,  by  express  provision  in  its 
decree,  reserves  to  itself  either  all  or  a 
portion  of  its  power  to  provide  alimony  for 
the  wife  or  maintenance  for  the  children. 
In  such  cases  the  decree  is  not  final  and 
conclusive  as  a  matter  of  law,  because  it 
does  not  purport  to  be  final  and  conclusive 
as  a  matter  of  fact.  The  reservation  in  the 
decree  plainly  indicates  an  unfinished  de- 
termination of  the  judicial  mind;  that  is, 
the  court  has  not  completely  disposed  of 
the  case.  The  power  of  the  court  not  hav- 
ing been  exhausted,  it  reserves  to  itself  the 
right  to  exercise  the  unexhausted  portion 
of  its  power  in  such  manner  as  changed  con- 
ditions and  circumstances  may  indicate  to 
be  just.  As  a  judgment  in  any  kind  of 
action  thus  inconclusive  and  incomplete  is 
not  final,  so  also  it  is  not  final  in  a  decree 
relating  to  alimony.  The  cases  are  in  har- 
mony that,  where  the  power  to  modify  is 
thus  expressly  reserved  in  the  decree,  the 
tribunal  reserving  it  has  the  power  to  exer- 
Mse  it  to  meet  changed  or  changing  condi- 
tions thereafter  arising. 

V.  In  this  division  are  included  the  cases 
where,  by  statute  in  the  particular  jurisdic- 
tion, power  is  expressly  conferred  upon  the 
court  to  from  time  to  time,  on  the  petition 
of  either  of  the  parties,  revise  or  alter  its 
judgment  or  decree  respecting  the  amount 
of  alimony  or  maintenance.  Comment  on 
this  class  of  cases  is  unnecessary.  Suffice 
it  to  suggest  that  the  legislative  department 
of  the  state,  being  the  repository  of  all  the 
power  concerning  absolute  divorce  and  its 
incidents,  may,  if  it  sees  fit,  delegate  this 
power  to  courts  in  the  absence  of  constitu- 
tional inhibition. 

VI.  In  this  class  fall  all  of  the  cases  not 
included  in  the  foregoing  classifications; 
viz.,  cases  where  the  divorce  is  absolute,  the 
alimony  awarded  is  permanent,  there  arc 
no  minor  children,  there  is  no  express  reser- 
vation in  the  decree,  and  there  is  no  statute 
in  the  particular  jurisdiction  expressly  or 
by  necessary  implication  conferring  upon 
the  court  the  authority  to  modify  or  alter 
its  decrees  in  respect  to  alimony  for  the 
support  of  the  wife.  It  is  in  this  class  that 
the  case  now  under  consideration  is  in- 
cluded. 

The  question,  May  decrees  in  this  class 
of  cases  be  modified?  seems  to  carry  its  own 
onswer.     The  status  to  which  the  power  to 
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award  alimony  is  incident  having  by  judi- 
cial mandate  ceased  to  exist,  the  court  hav- 
ing exercised  all  of  the  power  in  the  prem- 
ises that  it  possessed,  there  being  no  con- 
tinuing relationship  of  parent  and  child  to 
which  the  power  to  modify  may  be  referred, 
the  alimony  in  question  involving  the  right 
of  the  wife  only,  the  judgment  or  decree 
by  its  terms  purporting  to  be  final  and  con- 
clusive upon  the  question,  and  there  being 
no  statute  conferring  upon  the  court  the 
power  to  modify,  there  is  no  other  source 
of  authority  to  which  we  may  look.  The 
answer  is  scientifically  and  logically  irre- 
sistible that  such  power  does  not  exist.  We 
must  disabuse  our  minds  of  the  thought 
that  there  is  any  peculiar  mystery  attaching 
to  decrees  of  divorce  and  alimony  merely 
because  they  are  such.  But  if  they  and 
their  incidents  are  to  be  treated  differently 
from  ordinary  judgments  and  decrees,  it 
must  be  so  because  of  some  scientifically  and 
logically  sound  basis  upon  which  they  can 
be  considered  as  exceptions  to  the  general 
rules.  Unless  this  be  true,  our  boaat  that 
the  law  is  a  science  is  a  mockery  and  a 
sham,  and  judicial  tribunals  will  be  left  to 
embark  upon  a  thick  and  uncertain  sea  with 
neither  chart  nor  compass.  In  such  a  situa- 
tion the  judicial  expressions  upon  the  ques- 
tion in  the  very  nature  of  things  will  re- 
sult in  a  mass  of  conilicting  and  discordant 
utterances  referable  to  no  principle  of  law, 
either  substantive  or  adjective.  Fortunate- 
ly, however,  the  courts  of  the  country  have 
not  fallen  into  the  error  of  considering  a 
decree  for  alimony  or  maintenance  as  a 
thing  apart,  but,  speaking  generally,  have 
developed  a  jurisprudence  pertaining  to  the 
question  in  keeping  with  sound  funda- 
mental principles.  It  is  elementary  that 
an  adjudication  by  a  court  having  juris- 
diction of  the  subject-matter  and  of  the 
purtics  is  final  and  conclusive  not  only  as 
to  the  matters  actually  determined,  but  as 
to  every  other  matter  which  the  parties 
ought  to  have  litigated  as  incident  thereto 
and  coming  within  the  legitimate  purview 
of  the  subject-matter  of  the  action.  Con- 
sequently, when  the  question  of  alimony  is 
in  fact  actually  litigated  and  finally  deter- 
mined in  the  divorce  action,  as  it  is  in  this 
class  of  cases,  a  judgment  or  decree  in  the 
action  operates  as  res  judicata  upon  the 
question  of  alimony.  We  therefore  con- 
fidently assert  that  it  is  sustained  both  in 
principle  and  by  the  great  weight  of  au- 
thority that,  where  permanent  alimony  is 
awarded  as  incidental  to  the  granting  of  an 
absolute  divorce,  and  there  are  no  minor 
children  of  the  parties,  and  the  court  does 
not  reserve  to  itself  the  right  to  thereafter 
exercise  an  unexhausted  portion  of  its  pow- 
er, but  actually  exhausts  its  jurisdiction  at 
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one  time,  and  there  is  no  statute  conferring 
upon  the  court  the  power  to  modify  or  alter 
its  decrees  in  respect  to  the  allowance  of 
alimony  to  meet  new  conditions  thereafter 
transpiring,  and  the  time  for  appeal  or  re- 
view has  expired,  and  the  period  limited  by 
law  within  which  judgments  may  be  modi- 
fied on  motion  or  petition  has  elapsed,  and 
the  judgment  is  not  attacked  on  the  ground 
of  fraud  or  mistake, — the  court  has  absolute- 
ly no  jurisdiction  to  change  its  decree,  but 
possesses  only  the  right  to  enforce  obedience 
to  it.  Sammis  v.  Medbury,  14  R.  I.  214; 
Sampson  v.  Sampson,  16  R.  I.  466,  3  L.R.A. 
349,  16  Atl.  711;  Smith  v.  Smith,  45  Ala. 
264;  Petersine  v.  Thomas,  28  Ohio  St.  596; 
Kamp  V.  Kamp,  69  N.  Y.  212 ;  Kerr  v.  Kerr, 
59  How.  Pr.  255 ;  Erkenbrach  v.  Erkenbrach, 
96  N.  Y.  456 ;  Coffee  v.  Coffee,  101  Ga.  787^ 
28  S.  E.  977;  Spain  v.  Spain,  —  Iowa,  — ^ 
L.R.A.1917D,  319,  158  N.  W.  529;  Hardin 
V.  Hardin,  38  Tex.  617;  Shepherd  v.  Shep- 
herd, 1  Hun,  240;  Livingston  v.  Livingston, 
173  N.  Y.  377,  61  L.R.A.  800,  93  Am.  St, 
Rep.  600,  66  N.  E.  123;  Fries  v.  Fries,  1 
MacArth.  291;  Howell  v.  Howell,  104  CaL 
45,  43  Am.  St.  Rep.  70,  37  Pac  770,  772; 
Mitchell  v.  Mitchell,  20  Kan.  666;  Stratton 
V.  Stratton,  73  Me.  481;  Mayer  v.  Mayer, 

154  Mich.  386,  19  L.R.A.(N.S.)  246,  129 
Am.  St.  Rep.  477,  117  N.  W.  890;  Martin 
V.  Martin,  6  Blackf .  321 ;  Walker  ▼.  Walker, 

155  N.  Y.  77,  49  N.  £.  663;  Bacon  T.  Bacon, 
43  Wis.  197;  White  v.  White,  130  Cal.  597, 
80  Am.  St.  Rep.  150,  62  Pac.  1062;  Silliman 
V.  Silliman,  66  Or.  402,  133  Pac  769;  Buck- 
minster  V.  Buckminster,  88  Am.  Dec.  652» 
note;  Johnson  v.  Johnson,  12  Daly,  232; 
Methvin  v.  Methvin,  60  Am.  Dec.  664,  note; 
2  Am.  &  Eng.  Enc.  Law,  2d  ed.  136;  1  R. 
C/  L.  p.  946;  9  R.  0.  L.  p.  439;  Brown,  Div. 
p.  278;  2  Nelson,  Marr.  &,  Div.  §  933a; 
Stuart,  Marr.  &  Div.  §  366. 

Mr.  Bishop,  in  his  valuable  treatise  on 
Marriage,  Divorce,  and  Separation  (vol.  2, 
§  872,  states:  "Because  the  procedure  of  a 
court  always  bends  with  the  right  to  which 
it  gives  effect,  it  early  became  and  it  re- 
mains the  doctrine  in  the  country  whence 
our  laws  are  derived,  and  it  is  accepted  and 
practised  upon  by  a  considerable  propor> 
tion  of  our  American  tribunals,  that  the 
court  may  at  any  time  and  from  time  to 
time,  on  any  change  in  the  circumstances 
of  the  parties,  increase  or  reduce  the  sum 
allotted  for  alimony,  temporary  or  perma- 
nent." 

In  support  of  this  rather  broad  general 
statement  the  following  cases  which  we  are 
about  to  notice  are  cited: 

Otway  V.  Otway,  2  Phillim.  Eccl.  Rep. 
109.  In  this  case,  decided  by  the  ecclesias- 
tical court,  the  divorce  was  one  from  bed 
and  board,  and  the  question  of  permanent 
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aVimony  was  expressly  reserved  in  the  de-| 
cree. 

The  case  of  Cook  v.  €k>ok,  reported  in  the 
same  volume  at  page  40,  upon  which  the 
Otway  Case  was  based,  is  likewise  a  case 
of  divorce  a  mensa  et  thoro. 

Rogers  v.  Vines,  28  N.  C.  (6  Ired.  L.) 
203.  In  this  case  the  divorce  was  one  from 
bed  and  board. 

Richmond  v.  Richmond,  2  N.  J.  Eq.  90. 
Til  is  case  was  based  squarely  upon  a  stat- 
ute conferring  upon  the  court  the  power  at 
any  time,  on  a  change  of  circumstances  to 
vary  the  allowance  of  alimony  by  increas- 
ing or  diminishing  it,  and  the  decree  in- 
volved the  rights  of  minor  children. 

Burster  v.  Bursler,  5  Pick.  427.  The  di- 
vorce in  this  case  was  from  bed  and  board. 

Holmes  v.  Holmes,  4  Barb.  205.  This 
case  was  one  where  the  divorce  was  a  mensa 
et  thoro. 

Barber  v.  Barber,  1  Chand.  (Wis.)  280. 
The  deeree  in  this  case  granted  a  divorce 
from  bed  and  board. 

6heafe  ▼.  8heafe,  36  N.  H.  155.  The 
opinion  in  this  case  was  based  upon  a  stat- 
ute of  New  Hampshire  expressly  empower- 
ing the  oourt  to  modify  its  decrees  in  such 
cases. 

Saunders  v.  Saunders,  1  Swabey  ft  T.  72, 
4  Jur.  N,  S.  147,  6  Week.  Rep.  *328.  The 
divorce  in  this  case  was  from  bed  and  board. 

Foote  V.  Foote,  22  IlL  425.  The  decree 
involved  the  rights  of  minor  children,  and 
was  rendered  in  a  state  having  a  statute  ex- 
pressly eonferring  upon  the  courts  the  pow- 
er to  modify  decrees  in  divorce  oases. 

Sparhawk  v.  Sparhawk,  120  Mass.  390. 
The  judgment  was  based  upon  a  statute  con- 
ferring the  power  to  modify. 

Coad  V.  Coad,  41  Wis.  23.  This  case  is 
based  upon  a  statute  of  Wisconsin  expressly 
conferring  the  power  to  modify  decrees  in 
such  eases. 

WiUUms  V.  Williams,  29  Wis.  517.  The 
power  exercised  was  expressly  reserved  in 
the  decree,  and  the  case  was  based  upon  a 
statute. 

Waters  v.  Waters,  49  Mo.  385.  The  al- 
lowance was  for  temporary  alimony  made, 
of  course,  during  the  pendency  of  the  ac^tion. 

Ellis.  V.  Ellis,  13  Neb.  91,  13  N.  W.  29. 
This  case  was  based  upon  an  exprees  stat- 
ute of  Nebraska  empowering  the  court  to 
modify  its  decrees  in  reference  to  alimony 
from  time  to  time. 

Olney  v.  Watts,  43  Ohio  St.  499,  3  N.  E. 
354.  This  case,  stripped  from  the  authori- 
ties upon  which  it  is  based,  would  seem  to 
sustain  the  general  statement  in  the  text 
that  all  decrees  for  alimony  might  be  modi- 
fled  or  changed  to  meet  new  conditions.  It 
is,  however,  based  in  part  upon  Mr.  Bishop's 
former  work  on  the  Law  6f  Marriage  and 
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Divorce,  %  429,  where  the  same  authorities 
are  referred  to  as  those  above  noted  and  re- 
viewed. It  also  cites  the  rule  announced 
by  Dr.  Lushington  in  the  ecclesiastical 
court,  where,  as  we  have  already  observe'd, 
the  decrees  were  always  from  bed  and  board 
merely. 

In  addition  to  the  authorities  contained 
in  the  footnote  to  Bishop  on  Marriage,  Di- 
vorce and  Separation,  the  cases  of  Fisher 
V.  Fisher,  32  Iowa,  20,  McGee  v.  McGee,  10 
Ga.  486,  Wheeler  v.  Wheeler,  18  111.  39,  and 
Lockridge  v.  Lockridge,  2  B.  Mon.  258,  are 
cited.  In  the  Fisher  Case  the  opinion  is 
based  upon  a  statute  of  Iowa  providing 
that,  after  a  divorce  is  granted,  subsequent 
changes  may  be  made  by  the  court  in  refer- 
ence to  maintenance  of  the  wife  when  cir- 
cumstances render  them  expedient.  The 
McGee  Case  was  one  dealing  with  the  ques- 
tion of  temporary  alimony.  In  the  Wheeler 
Case  the  question  was  considered  on  appeal 
from  the  original  decree,  so  that  palpably 
no  question  of  subsequent  modification  was 
involved,  and  the  rather  loose,  general  lan- 
guage contained  in  the  opinion  with  refer- 
ence to  the  right  to  modify  such  decrees 
was  pure  dictum.  In  the  Lockridge  Case 
the  diecree  granted  a  divorce  from  bed  and 
board  only,  as  will  be  seen  from  the  state- 
ment of  the  case  on  a  former  hearing  in  the 
Kentucky  court  of  appeals.  3  Dana,  28, 
28  Am.  Dec.  52.  It  is  therefore  evident  that 
the  authority  upon  which  the  Olney  Case 
is  based,  does  not  warrant  the  conclusion 
reached  in  it.  The  soundness  of  this  case 
has  also  been  questioned  by  the  learned  tribu- 
nal which  rendered  it.  In  Law  v.  Law,  64 
Ohio  St.  369,  60  N.  £.  560,  it  is  said :  "The 
view  presented  by  counsel  for  the  plaintiff 
in  error  is  that  the  terms  of  the  original 
decree,  not  being  affected  by  fraud  or  mis- 
take, were  conclusive  upon  i^e  subject  of  ali- 
mony, and  not  subject  to  modification  for 
any  reason.  Since  no  question  was  reserved 
by  the  decree  for  future  consideration,  that 
view  receives  strong  support  from  Petersine 
V.  Thomas,  28  Ohio  St.  596,  and  from  the 
general  course  of  decisions  upon  the  sub- 
ject. Authority  for  the  subsequent  modifica- 
tion of  the  decree  is,  however,  said  to  be 
found  in  the  later  case  of  Olney  v.  Watts, 
supra.  .  .  .  If  it  be  assumed  that  the 
case  was  eorrectly  decided,  it  affords  no 
warrant  for  the  present  judgment." 

Thus  it  will  be  seen  that  not  one  of  the 
cases  save  the  Olney  Case  is  in  point  in  this 
case.  They  are  all  distinguishable  in  that 
they  are  either  divorces  from  bed  and  board, 
cases  relating  to  alimony  pendente  lite, 
where  the  rights  of  children  are  involved, 
where  the  power  is  expressly  reserved  in 
the  decree  or  is  based  upon  a  statute  ex- 
pressly  conferring  it.     Not  one  of   them. 
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except  the  Olney  Case^  is  a  case  where  the 
decree  was  absolute,  the  alimony  permanent, 
the  rights  of  children  were  not  involved, 
there  was  no  reservation  in  the  decree,  and 
no  statute  authorizing  the  change.  And  we 
have  endeavored  to  show  that  the  Olney 
Case  is  not  sound  in  that  the  authorities 
upon  which  it  is  based  do  not  sustain  it. 

14  Cyc.  at  page  784,  in  discussing  the 
question  here  under  consideration,  uses  this 
language:  ''A  decree  for  permanent  ali- 
mony is  subject  to  modification  because  of 
fraud  or  mistake  in  the  same  manner  and 
under  the  same  circumstances  as  other 
decrees.  The  general  rule  would  seem  to 
be  that,  where  the  divorce  is  absolute,  a 
decree  for  permanent  alimony  containing 
no  reservation  of  the  power  of  modification 
cannot  be  altered  after  the  expiration  of  the 
time  within  which  an  appeal  may  be  per- 
fected, although  it  has  been  held  that  the 
court  may  modify  a  decree  for  alimony  at 
any  time  upon  proper  allegations  of  the 
changed  conditions  and  circumstances  of  the 
parties." 

In  support  of  the  latter  statement  it  cites 
a  number  of  the  same  cases  referred  to  by 
Mr.  Bishop  and  the  cases  cited  in  Olne}'  v. 
Watts,  supra,  which  we  have  already  re- 
viewed. In  addition  the  following  cases  are 
cited,  upon  which  we  shall  comment  in  pass- 
ing: 

Stevens  v.  Stevens,  31  Colo.  188,  72  Pac. 
1061.  The  entire  opinion  in  that  case  is  as 
follows:  "By  virtue  of  the  general  equity 
powers  of  a  court  granting  a  divorce  a49  well 
as  by  virtue  of  the  provision  of  §  9  of  the 
Divorce  Act  (Seas.  Laws  1893,  p.  240)  chap. 
80),  such  court  has  the  authority  to  modify 
the  decree  relative  to  alimony  payable  in 
the  future,  and  the  custody  and  control  of 
minor  children,  as  the  changed  circum> 
stances  of  the  parties  may  render  necessary 
and  just.  Richmond  v.  Richmond;  Sheaf e 
V.  Sheafe;  Coad  v.  Coad;  Foote  v.  Foote, — 
supra.  There  are  no  decisions  of  this  court 
or  the  court  of  appeals  to  the  contrary.  The 
judgment  of  the  county  court  is  reversed, 
and  the  cause  remanded,  with  directions  to 
overrule  the  demurrer  to  the  petition.  Re- 
versed." 

It  will  be  seen  that  the  cases  cited  have 
all  been  distinguished  in  discussing  the 
cases  cited  by  Mr.  Bishop.  Justice  Steele 
wrote  a  dissenting  opinion,  which  was  con- 
curred in  by  the  Chief  Justice,  wherein  he 
pointed  out  that  the  Colorado  statute  did 
not  confer  the  power  to  modify,  and,  in 
the  course  of  the  opinion,  said:  "The  au- 
thorities cited  in  the  opinion  are  not  in 
point.  In  New  Jersey,  New  Hampshire, 
Wisconsin,  and  Illinois  the  statutes  provide 
that,  after  final  decree,  the  court  shall  have 
power  to  change  or  modify  it  in  accordance 
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with  the  changed  circumatances  of  the  par* 
ties." 

Andrews  v.  Andrews,  15  Iowa,  423,  and 
Jungk  y.  Jungk,  5  Iowa,  641.  Both  of  these 
cases  are  based  upon  the  same  statute  re- 
ferred to  in  Fisher  v.  Fisher,  32  Iowa,  20. 

Bristow  V.  Bristow,  21  Ky.  L.  Rep.  481, 
51  S.  Vi,  819.  In  this  case  the  alimony  al* 
lowed  was  for  the  benefit  of  the  wife  and 
a  minor  child,  and,  as  we  have  already 
noted,  the  jurisdiction  in  such  eases,  as  it 
relates  to  children,  is  continuing.  The  gen- 
eral language  found  in  the  opinion  will  be 
understood  by  reading  §  2123,  Kentucky 
Statutes. 

Barbaras  v.  Barbaras,  88  Minn.  105,  92 
N.  W.  622.  This  case  is  based  upon  a  stat- 
ute conferring  upon  the  court  the  power 
to  modify,  being  §  4809,  General  Statutes  of 
1894. 

King  V.  King,  38  Ohio  St.  370.  In  thia 
case  the  alimony  was  pendente  lite,  and  the 
question  involved  was  the  power  to  increaae 
it. 

Whitton  V.  Wbitton,  L.  R.  [1901]  P.  348, 
71  L,  J.  Prob.  N.  S.  10,  86  L.  T.  N.  S.  646. 
This  was  an  action  for  the  purpose  of  vary- 
ing a  marriage  settlement,  and  was  baaed 
upon  the  Matrimonial  Causes  Act.  None 
of  these  cases,  in  our  opinion,  in  any  way 
militate  against  the  rule  as  we  have  here« 
tofore  stated  it,  applicable  to  the  class  of 
cases  we  are  now  considering. 

In  our  examination  of  the  authorities  we 
have  found  three  cases  which  we  deem 
worthy  of  special  notice.  These  are  Alex- 
ander v.  Alexander,  18  App.  D.  C.  334,  46 
L.R.A.  806;  Emerson  v.  Emerson,  120  Md. 
584,  87  Atl.  1033;  and  Francis  v.  Francis, 
192  Mo.  App.  710,  179  S.  W.  976.  In  the 
Alexander  Case  the  court  seems  to  ha've 
adopted  the  rule  that,  where  the  alimony 
awarded  to  the  wife  is  payable  in  instal- 
ments, the  court  has  the  power  to  subse- 
quently change  it,  even  though  it  was  al- 
lowed in  a  case  where  the  divorce  was 
absolute  and  there  was  no  reservation  in  the 
decree  giving  to  the  party  who  sought  the 
modification  the  right  to  petition  the  court 
therefor.  In  reading  the  opinion,  however, 
it  is  plain  that  the  conclusion  was  induced 
somewhat  by  the  acts  of  Congress  relating 
to  the  District  of  Columbia.  That  this  is 
so  is  indicated  by  the  opinion  in  Emerson 
V.  Emerson,  supra.  In  that  case  Justice 
Constable,  commenting  upon  the  Alexander 
Case,  said:  "It  declared  the  jurisdictional 
right  of  modification  existed  in  virtue  of  the 
acts  of  Congress,  which  acts  are  virtually  in 
the  language  and  meaning  of  our  acts." 

No  authorities  are  cited  in  support  of  the 
conclusion  reached  in  the  Alexander  Case 
in  the  absence  of  statute,  but  it  is  sought 
to   distinguish   that  case   from   the   oaeee 
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from  Maine,  Rhode  Island,  New  York,  Ohio, 
Alabama,  and  Kansas,  and  one  from  its  own 
court,  upon  the  thought  that  the  alimony 
allowed  in  most  of  those  eases  was  in  gross, 
and  was  not  alimony  in  the  proper  sense  of 
the  term;  that  is  to  say,  the  alimony  was 
not  payable  in  periodical  instalments,  but 
was  an  arrangement  of  property  interests  be- 
tween the  parties.  It  is  admitted  in  the 
opinion,  however,  that  in  two  of  the  cases 
sought  to  be  distinguished  the  alimony  al- 
lowed was  payable  in  monthly  instalments 
of  indefinite  continuance.  In  the  course  of 
the  opinion  the  court  says:  "It  is  conceded 
on  the  part  of  the  appellant  that,  upon  good 
cause  shown  of  inability  on  the  part  of  the 
husband  to  pay  the  alimony,  the  court  might 
order  a  suspension  of  payment,  and  would 
not,  or  rather  should  not,  punish  him  as  for 
contempt  of  court.  But  it  seems  to  us  that 
this  concession  virtually  concedes  the  whole 
case.  If  the  decree  for  the  allowance  of  the 
alimony  is  of  the  rigid,  inflexible,  and  un- 
changeable character  claimed  for  it  in  the 
bill  of  review  now  before  us,  it  is  not  ap- 
parent how  it  can  be  suspended  any  more 
than  it  can  be  modified  by  a  reduction  of 
the  amount." 

We  are  unable  to  subscribe  to  this  rea- 
soning. It  seems  to  us  to  confuse  the  means 
of  enforcing  the  decree  with  the  power  to 
modify  it.  In  the  event  the  delinquent  hus- 
band is  cited  for  contempt,  and  it  is  made 
to  appear  that  he  is  unable  to  pay,  the  wife 
is  simply  deprived  of  one  of  the  means  pro- 
vided by  law  for  the  collection  of  her  ali- 
mony. The  decree,  however,  is  in  no  sense 
modified  or  suspended,  but  remains  unal- 
tered and  in  full  force,  and,  if  the  husband 
should  subsequently  acquire  property  or  be- 
come able  to  pay,  he  could  be  compelled  to 
satisfy  the  decree  according  to  its  precise 
terms.  If  an  execution  is  issued  upon  a 
judgment  in  an  ordinary  action  and  is  re- 
turned by  the  sheriflf  *'No  property  found," 
would  it  be  contended  that  the  judgment 
had  been  altered?  In  the  latter  as  in  the 
former  case  the  holder  of  the  judgment  is 
merely  deprived  of  one  of  the  means  by 
which  it  may  be  enforced.  It  will  not  do 
to  say  that  the  inability  to  enforce  a  judg- 
ment or  decree  either  suspends  it  or  works  a 
modification  of  its  provisions. 

It  is  next  argued  that  it  is  conceded  that, 
if  there  is  a  reservation  in  the  decree  in 
favor  of  the  one  seeking  to  have  the  allow- 
ance of  alimony  changed,  he  or  she  may 
apply  to  the  court  at  any  time  for  a  modi- 
fication, and  the  court  would  have  authority 
to  make  it.  Then  follows  this  statement: 
''And  yet  it  is  not  quite  apparent  how  the 
court  could  have  well  reserved  to  itself  the 
authority  to  modify  a  decree  if  that  author* 
ity  was  not  already  vested  in  it  by  law." 
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In  our  opinion,  tbis  argument  overlooks 
the  principle  upon  which  the  rule  rests,  that 
where  the  decree  contains  a  reservation, 
the  power  to  modify  exists.  By  such  a 
reservation  the  court  does  not  undertake  to 
confer  jurisdiction  upon  itself.  It  merely 
reserves  the  right  to  exercise  the  unex- 
hausted portion  of  jurisdiction  which  it  al- 
ready has.  As  we  have  heretofore  pointed 
out,  the  reason  such  decrees  are  not  con- 
clusive as  a  matter  of  law  is  because  they 
do  not  purport  to  be  conclusive  as  a  matter 
of  fact.  We  freely  confess  that  many  rea- 
sons of  practical  convenience  may  be  urged 
in  favor  of  the  conclusion  reached  in  the 
Alexander  Case,  and  these,  no  doubt,  have 
had  their  influence  in  causing  the  legisla- 
tures in  most  of  the  states  to  enact  statutes 
expressly  conferring  upon  the  courts  the 
power  to  alter  or  modify  decrees  relating  to 
alimony;  but  the  very  existence  of  such 
statutes  is  at  least  some  argument  that  the 
courts  did  not  possees  the  power  to  modify 
in  all  cases  prior  to  the  enactment  of  the 
statutes.  What  was  the  neoessity  for  such 
statutes  if  the  courts,  prior  to  their  enact- 
menty  possessed  the  power  to  modify  their 
decrees  in  all  cases  relating  to  alimony? 

In  the  Emerson  Case  the  statute  of  Mary- 
land provided:  "The  courts  of  equity  of 
this  state  shall  and  may  hear  and  deter- 
mine all  causes  for  alimony  in  as  full  and 
ample  manner  as  such  causes  could  be  heard 
and  determined  by  the  laws  of  England  in 
the  ecclesiastical  courts  there." 

The  statute  also  conferred  upon  the  courts 
of  equity  power  to  grant  alimony  in  all 
cases  where  divorces  were  granted,  and  there 
was  no  definition  of  alimony  in  the  statute. 
It  was  therefore  concluded  that,  as  the  pow* 
er  of  the  oourt  was  like  that  of  the  ecclesias- 
tieal  courts  of  England,  and  aa  such  courts 
had  power  to  modify  their  decrees  relating 
to  alimony,  the  courts  of  Maryland  likewise 
possessed  tiiat  power  by  virtue  of  the  stat* 
ute,  regardless  of  the  nature  of  the  decree 
to  which  the  award  of  alimony  was  incident, 
and  cited  with  approval  the  Alexander  Case, 
with  the  comment,  among  others,  heretofore 
quoted. 

In  the  Francis  Case  the  supreme  court  of 
Missouri  recently  discussed  the  question 
now  before  us  at  some  length,  notwithstand- 
ing the  decree  in  that  case  contained  the 
provision  "until  the  further  orders  of  this 
court,"  and  further,  that  by  §  2875  of  the 
Revised  Statutes  1009,  of  Missouri,  it  is 
provided  that,  on  application  of  either  par- 
ty, the  court  may  make  such  alterations  in 
its  decrees  relating  to  alimony  or  mainte- 
nance as  may  be  proper  at  any  time.  In  the 
course  of  the  opinion  it  is  said  that  the  case 
of  Alexander  t.  Alexander,  13  App.  D.  C« 
334,  45  ItJRJi.  806,  was  cited  approvingly 
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by  the  Supreme  Court  of  the  United  States 
in  Audubon  v.  Shufeldt,  181  U.  S.  575,  45 
L.  ed.  1009,  21  Sup.  Ct.  Rep.  735.  An  ex- 
amination of  the  Audubon  Case  will  dis- 
close that  the  appeal  in  that  case  was  from 
the  District  of  Columbia,  and  the  question 
presented  was  whether  a  judgment  rendered 
in  the  state  of  Maryland,  requiring  Shufeldt 
to  pay  alimony  to  his  divorced  wife  at  the 
rate  of  $50  per  month,  was  such  a  debt  as 
might  be  discharged  in  bankruptcy.  In  com- 
menting upon  the  law  of  Maryland  and  the 
District  of  Columbia,  it  notices,  among  other 
cases,  the  Alexander  Case.  In  determining 
the  character  of  the  judgment  the  Supreme 
Court  would  look  to  the  laws  of  the  juris- 
diction in  which  it  was  rendered,  and  the 
Maryland  court  has  since  approved  the 
holding  in  the  Alexander  Case  as  being 
based  upon  statutes  similar  to  its  own.  Mr. 
Justice  Gray,  in  the  course  of  his  opinion 
in  the  Audubon  Case,  said  that,  "generally 
speaking,"  alimony  may  be  altered  at  any 
time,  as  the  circumstances  of  the  parties 
may  require.  To  this  statement  of  the  rule 
we  subscribe;  but  cases  of  the  character  we 
are  now  considering  are  very  exceptional. 

We  cannot,  without  inordinately  extend- 
ing this  already  too  long  opinion,  imdertake 
to  discuss  at  length  the  cases  from  our  own 
jurisdiction.  We  have  endeavored  to  exam- 
ine all  of  them,  and  our  investigation  dis- 
closes that,  whenever  a  decree  has  been 
modified,  it  has  been  in  a  case  where  the 
right  to  modify  was  expressly  reserved  in 
the  decree,  or  the  rights  of  children  were 
involved;  and  in  the  latter  class  of  cases 
this  court  has  said,  in  varying  forms  of 
words,  that,  where  alimony  is  awarded  for 
the  support  of  children,  the  decree  is  a  con- 
tinuing one,  and  the  jurisdiction  of  both 
the  parties  and  the  subject-matter  continues 
8o  long  as  there  is  a  minor  child  whose  wel- 
fare and  maintenance  are  provided  for  in 
the  decree.  If  the  power  to  modify  decrees 
relating  to  children  terminates  when  there 
is  no  longer  a  minor  child  whose  welfare  and 
maintenance  are  provided  for  in  the  deotee, 
does  it  not  necessarily  follow  that,  if  there 
had  been  no  minor  child,  the  power  to  modi- 
fy would  not  have  existed  in  the  first  in- 
stance? As  the  result  of  our  study  of  the 
authorities,  we  are  induced  to  conclude  that, 
where  the  divorce  is  from  bed  and  board,  and 
the  decree  provides  for  the  payment  of  ali- 
mony, it  may  be  modified  to  meet  changed 
conditions,  because  of  the  continuance  of  the 
status  of  marriage,  and  further,  because  the 
common-law  courts  have  inherent  jurisdic- 
tion in  such  cases,  the  rules  of  the  ecclesias- 
tical courts  being  a  part  of  the  common  law; 
that  where  the  alimony  is  temporary,  it 
may,  of  course,  be  changed  during  the  pend- 
ency of  the  aotion;  where  the  alimony  is  for 
L.R.A.1917F. 


the  purpose  of  providing  maintenance  for 
minor  children,  the  decree  may  be  modified 
so  long  as  there  are  minor  children  to  be 
cared  for,  the  duty  to  support  the  child 
springing  from  the  parental  relation,  which 
continues  to  subsist  after  the  marital  status 
in  which  it  had  its  origin  has  terminated: 
that,  where  the  decree  contains  an  express 
reservation  of  the  power  to  modify,  the  court 
may  thereafter  exercise  the  unexhausted  por- 
tion of  its  jurisdiction,  the  judgments  in 
such  cases  not  purporting  to  be  final ;  where 
the  right  to  modify  is  conferred  by  statute, 
it  clearly  exists  regardless  of  whether  the 
decree  be  one  of  absolute  divorce  or  mere; 
separation;  but  that,  both  upon  principle 
and  authority,  where  the  decree  grants  an 
absolute  divorce  and  permanent  alimony, 
though  payable  in  instalments,  is  allowed, 
and  there  are  no  minor  children  to  be  cared 
for,  and  the  decree  contains  no  reservation 
of  jurisdiction,  and  there  is  no  statute  con- 
ferring the  power  to  modify,  after  the  time 
for  appeal  has  expired  and  the  time  limited 
by  statute  within  which  judgments  may  be 
modified  has  elapsed,  and  the  judgment  is 
not  attacked  upon  the  ground  of  fraud  or 
mistake,  there  is  no  power  in  the  court  to 
modify  or  alter  it  to  meet  changed  condi- 
tions. 
The  judgment  is  affirmed. 

Ellis,  Cli.  J.,  and  Morris  and  Main,  JJ., 
concur. 

Ctiadwtck,  J.,  dissenting: 

That  the  sea  of  matrimony  is  ''thick  and 
uncertain,''  with  neither  chart  nor  compass 
to  guide  the  mariner  who  embarks  upon 
it,  is  well  understood.  Judge  Webster  has 
most  ably  read  the  chart  whieh  marka  the 
tortuous  channels  that  lie  in  front  of  thoee 
who  divide  the  life  belt  and  thenceforward 
drift  alone.  His  opinion  is  sustained  by 
authority,  and,  as  it  demonstrates  the  state 
of  the  l&w,  it  seems  to  me  that  it  as  clearly 
demonstrates  a  necessity  for  curative  legis- 
lation. After  a  marriage  has  been  dissolved 
by  divorce  and  alimony  awarded  the  di- 
vorcee,— it  is  not  regarded  as  chivalrous  to 
award  alimony  to  a  divorc6, — there  is  no 
reason,  except  In  law,  why  the  partieu 
should  not  be  subject  to  the  call  of  changed 
conditions. 

The  grass  widow  may  marry  again,  or 
may  prosper  upon  her  own  account.  In 
either  event  the  rejected  spouse  should  be 
freed  of  the  burden  of  support.  Or  Iht* 
grass  widower  may  become  poor,  or  again 
marry,  and  happily,  in  which  case  society, 
should  concern  itself  to  see  that  a  tie  that 
is  broken  between  persons  intolerable  to 
each  other  does  not  become  a  club  of  re- 
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venge  and  hate  in  the  hands  of  the  one,  or 
a  millstone  aboat  the  neck  of  the  other. 

As  I  have  said^  every  reason,  the  dictates 
of  common  sense,  the  interest  of  society,  and 
the  logic  of  our  statutes  defining  the  status 
of  married  persons,  save  the  law,  call  for  a 
difTerent  rule.  The  law  has  wasted  an  eddy 
in  the  banks  of  the  judicial  stream  into 
which  the  courts  of  this  country  are  drift- 


ing around  and  around  helx)le88ly  on  the 
flotsam  of  "authority"  which  is  grounded  in 
reasons  long  since  obsolete. 

It  might  well  behoove  the  legislature  of 
this  state  to  put  us  in  line  with  other  states 
where  the  evil  to  which  we  are  bound  by  au- 
thority has  been  cured  by  appropriate  legis- 
lation. 


Annotation — ^Power  to  modify  alimony  awarded  by  a  decree  of  absolute 

in  the  absence  of  reservation  by  decree  or  statute. 

be  sustained  by  the  weight  of  authority, 
though  the  decisions  are  not  in  entire 
harmony  upop  the  question. 

By  analogy  this  conclusion  is  also 
supported  by  the  rule  concerning  the 
power  of  the  court  subsequently  to 
award  alimony  to  the  wife  in  a  case 
where  the  question  of  alimony  was  be- 
fore the  court  in  a  suit  for  divorce,  and 
no  award  was  made;  the  general  rule 
being  that  in  such  a  case  the  court  has 
no  power  to  make  the  subsequent  award. 
See  Spain  v.  Spain  and  note  to  which 
reference  is  made  above. 

Where  a  suit  for  permanent  alimony 
has  terminated  by  the  rendition  of  a 
final  decree  awarding  alimony,  and  this 
decree  has,  by  the  lapse  of  time,  become 
final,  the  amount  of  alimony  passes  be- 
yond the  discretionary  control  of  the 
trial  judge,  and  he  has  no  authority 
either  to  abrogate  the  award  or  to  mod- 
ify its  terms,  unless  the  power  to  do 
so  is  reserved  in  the  decree,  or  is  given 
by  statute.  Smith  v.  Smith  (1871)  45 
Ala.  2G4;  Harlan  v.  Harlan  (1898)  154 
Cal.  341,  98  Pac.  32;  Wilkins  v.  Wilkins 
(1917)  146  Ga.  ,382,  91  S.  E.  415; 
Mitchell  V.  Mitchell  (1878)  20  Kan.  6(56; 
Stratton  v.  Stratton  (1882)  73  Me.  481. 

The  decree  for  alimony  is  a  judgment 
of  the  court,  having  the  same  finality  as 
other  judgments.  Sammis  v.  Medbury 
(1883)  14  R.  L  214.  And  this  is  the 
rule  although  the  alimony  was  awarded 
in  the  form  of  monthly  payments. 
Sampson  v.  Sampson  (1889)  16  B*  I. 
456,  3  L.R.A.  349,  16  Atl.  711. 

In  Nelson  v.  Nelson  (1910)  56  Wash. 
571,  106  Pac.  138,  it  was  held  that,  un- 
der a  general  statute  relating  to  the 
vacation  and  modification  of  judgments, 
providing  that  action  therefor,  whether 
by  petition  or  motion,  should  be  com- 
menced within  one  year  after  the  entry 
of  judgment,  a  decree  awarding  alimony 
could  not  be  modified  after  the  expira- 
tion of  the  one-year  period.  And  on 
rehearing  (1910)  56  Wash.  573,  107  Pac. 
195,  the  relief  was  denied  although  it 


This  note,  as  is  indioated  by  the  title, 
is  confined  to  eases  where  the  divorce 
was  final  and  some  provision  for  al- 
imony or  support  was  made,  with  no 
reservation  in  the  decree  of  power  to 
alter  the  allowance,  and  no  express  stat- 
utory authorization  to  make  such 
alteration.  Many  cases  in  which  a  mod- 
ification of  the  award  has  been  upheld 
are  not  within  the  scope  of  this  note, 
for  the  reason  that  the  power  to  modify 
Was  given  by  statute  or  reserved  by  the 
decree. 

For  the  power  to  amend  a  decree  of 
divopoe  by  adding  a  provision  for  al- 
imony or  support  of  children  where  no 
such  provision  was  contained  in  the 
original  decree,  see  Spain  v.  Spain, 
L.R.A1917D,  319,  and  the  note  thereto. 

For  modification  of  decree  for  al- 
imony beeause  of  subsequent  misconduct 
of  former  wife,  see  Weber  v.  Weber,  45 
L.R.A.(N.S.)  875,  and  the  note  thereto. 

For  the  amount  of  permanent  alimony 
allowable  on  absolute  divorce,  including 
the  amount  on  modification  because  of 
changed  eonditions,  see  Van  Gorder  v. 
Van  Gorder,  44  L.R.A.(N.S.)  998,  and 
the  note  thereto. 

For  power,  in  the  absence  of  statute, 
to  decree  alimony  or  maintenance  in- 
dependently of  proceedings  for  divorce, 
see  Lang  v.  Lang,  38  L.R.A.(N.S.)  950, 
and  the  note  thereto. 

For  the  effect  of  a  second  marriage 
upon  the  obligation  to  pay  alimony,  see 
State  ex  rel.  Brown  v.  Brown,  62  L.R.A. 
974,  and  Staton  v.  Staton,  L.R.A.1915F, 
820,  and  the  notes  thereto. 

Alimony  *- la.  general. 

The  conclusion  reached  in  Rugs  v. 
Huge,  ante,  721,  that,  in  the  absence  of 
statutory  authorization  or  reservation 
of  power,  a  eourt  granting  a  decree  of 
absolute  divorce  and  alimony,  as  dis- 
tinguished from  an  allowance  for  the 
sup>port  of  children  whose  custody  is 
awarded  to  her,  has  no  power  after  the 

term  to  alter  such  allowance,  appears  to 

L.R.A.1917F. 
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was  shown  that  the  proceeding  for 
modification  was  commenced  within  a 
year  after  the  decree,  it  appearing  that 
appellant  delayed  more  than  ten  months 
after  being  fully  aware  of  the  contents 
of  the  decree,  and  there  being  a  statute 
requiring  that  an  applicant  seeking  re- 
lief from  what  he  deems  an  oppressive 
judgment  shall  proceed  with  diligence. 

In  Sperry  v.  Sperry  (1917)  —  W.  Va. 
— ,  92  S.  E.  674,  the  court  recognizes 
that  it  is  necessary  for  the  trial  court 
to  reserve  the  power  to  modify  alimony 
to  enable  it  to  do  so  in  the  absence  of 
statute,  and  apparently  regards  its  fail- 
ure to  make  such  reservation  as  error 
which  may  be  corrected  by  appeal. 

The  jurisdiction  of  the  court  ter- 
minates with  the  entry  of  final  judgment 
for  alimony  except  as  to  proceedings  for 
its  enforcement  and  to  correct  mistakes. 
Walker  v.  Walker  (1898)  155  N.  T.  77, 
49  N.  E.  663. 

And  a  provision  for  alimony  in  a 
judgment  granting  divorce,  which  can* 
not  be  changed  under  existing  laws,  is 
a  vested  right  which  cannot  be  impaired 
by  a  subsequent  statute  conferring  pow- 
er upon  the  courts  to  modify  it.  Liv- 
ingston v.  Livingston  (1903)  173  N.  Y. 
377,  61  L.R.A.  800,  93  Am.  St.  Rep.  600, 
66  N.  E.  123. 

When  a  divorce  is  decreed  for  the  ag- 
gression of  the  husband,  and  alimony 
adjudged  to  the  wife  in  accordance  with 
an  agreement  of  the  parties,  the  terms 
of  the  decree  as  to  alimony  are  not  gen- 
erally, if  unaffected  by  fraud  or  mistake, 
subject  to  modification  upon  a  petition 
filed  by  the  former  husband.  Law  v. 
Law  (1901)  64  Ohio  St.  369,  60  N.  E. 
560;  Stanfield  v.  Stanfield  (1908)  22 
Okla.  674,  98  Pac.  334. 

In  Petersine  v.  Thomas  (1876)  28 
Ohio  St.  696,  where  a  lump  sum  was 
awarded  to  a  wife  as  alimony,  it  was 
held  that  the  court  had  no  power  sub- 
sequently to  make  a  further  allowance. 

And  where  a  gross  sum  was  decreed 
and  received  as  or  in  lieu  of  alimony, 
it  was  held  to  be  in  full  discharge  and 
satisfaction  for  all  claims  for  future 
support  of  the  wife,  although  by  a 
statute  the  court  was  authorized,  on  ap- 
plication, to  make  from  time  to  time, 
alterations  in  the  allowance  of  alimony 
and  maintenance.  Plaster  v.  Plaster 
(1868)  47  HL  290;  Shaw  v.  Shaw  (1894) 
59  IlL  App.  268;  Barkman  v.  Barkman 
(1900)  94  111.  App.  440;  Guess  v.  Smith 
(1911)  100  MisB.  457,  56  So.  166,  Ann. 
Cas  1914A,  300. 

The  finality  of  an  allowance  of  al- 
imony in  the  absence  of  reservation  in 
L.R.A.1917F. 


the  decree  or  statutory  provision  for 
modification  is  recognized  in  Mayer  v. 
Mayer  (1908)  154  Mich.  386,  19  L.R.A. 
(N.S.)  245,  129  Am.  St.  Rep.  477,  170 
N.  W.  890, — a  case  arising  out  of  an 
attempt  to  enforce  in  Michigan  a  de- 
cree for  alimony  rendered  in  Oklahoma. 
It  is  held  that  the  court  has  the  right  to 
enforce  such  decree  as  to  arrears  accru- 
ing on  alimony  awarded  a  wife  where 
no  statute  in  the  state  of  Oklahoma  gave 
the  court  authority  to  modify  such  de- 
cree as  to  her,  and  such  authority  was 
not  reserved  in  the  decree  itself,  the 
court  having  no  power  to  modify  it  in 
the  absence  of  statutory  authorization 
or  reservation  in  the  decree.  It  was 
also  held  that  the  court  had  no  power 
to  enforce  that  part  of  the  decree  pro- 
viding for  payment  in  behalf  of  the 
children,  inasmuch  as  the  statute  of 
Oklahoma  gives  the  court  granting  the 
divorce  power  to  modify  its  decree  con- 
cerning the  custody,  support,  and  ed- 
ucation of  the  children,  and  therefore, 
as  to  the  arrears  on  such  payment,  the 
judgment  was  not  final,  and  could  not  be 
enforced  in  another  state. 

(The  power  of  the  court  which  grants 
alimony  to  modify  the  award,  as  affect- 
ing the  right  to  maintain  an  action 
thereon  in  another  state,  is  considered 
in  the  notes  to  Israel  v.  Israel,  9  L.R.A. 
(N.S.)  1168,  and  Sistare  v.  Sistare,  28 
L.R.A.(N.S.)  1068;  and  see  the  ease  of 
Henry  v.  Henry,  L.R.A.1916B,  1024,  and 
other  cases  cited  in  the  footnote  there* 
to.) 

But  in  Emerson  ▼.  Emerson  (1913) 
120  Md.  584,  87  Atl.  1033,  where  it  ap- 
pears that,  by  statute,  the  eourts  are 
given  jurisdiction  over  both  limited  and 
absolute  divorces,  and  are  also  given 
power  in  all  cases  where  divorces  are 
granted  to  award  alimony,  but  no  atat^ 
utory  authority  is  given  to  modify  the 
decree  concerning  alimony,  the  court, 
after  an  extended  discussion  of  the 
question,  decided  that  the  trial  court 
had  power  subsequently  to  modify  an 
award  of  alimony  made  in  a  decree 
granting  absolute  divorce,  saying:  "We 
are  of  the  opinion  that  the  better  rea- 
soning leads  irresistibly  to  the  conclu- 
sion that  in  states  where  alimony  is 
regarded  as  a  maintenance  for  the  wife's 
support  out  of  the  income  of  the  hus- 
band, and  not  a  division  of  property, 
the  jurisdiction  exists  in  the  courts  of 
equity  to  modify  that  part  of  the  decree 
providing  for  alimony,  whether  the  de- 
cree grants  divorce  a  vinculo  or  a 
mensa.''  As  pointed  out  in  Rticfc:  v. 
RuGE,  ante,  721,  however,  the  statute 
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of  Maryland  gave  the  courts  of  equity 
power  to  hear  all  causes  for  alimony  in 
the  same  manner  as  they  oould  be  heard 
and  determined  by  the  laws  of  England 
in  the  ecclesiastical  courts,  and  in  fur- 
ther giving  the  court  power  to  grant 
alimony  in  the  case  of  absolute  divorce, 
which  power  was  not  possessed  by  the 
occlesiafitical  courts,  and  in  making  no 
distinction  whatever  between  alimony 
in  the  two  classes  of  cases,  the  court 
reasoned  that  the  acts  providing  for 
alimony  in  the  case  of  absolute  divorce 
were  intended  to  provide  for  alimony 
of  the  same  character  and  limitation 
as  the  alimony  the  court  had  so  long 
dealt  with;  i.  e.,  in  the  case  of  divorce 
from  bed  and  board;  and  that  the 
court  should  have  the  same  power  of 
modification  in  the  case  of  absolute 
divorce  that  the  ecclesiastical  courts 
had  in  the  case  of  divorce  a  mensa. 

And,  as  the  court  points  out  in  Em- 
erson V.  Emerson  (Md.)  supra,  Alex- 
ander V.  Alexander  (1898)  13  App.  D. 
0.  334,  45  L.R.A.  806,  is  based  upon 
statutes  substantially  the  same  as  those 
involved  in  that  case,  and  the  same 
conclusion  is  reached. 

In  Davis  v.  Davis  (1867)  19  HL  334, 
in  which  it  does  not  appear  whether  a 
statute  existed  covering  the  question, 
the  court  said  that  as  to  the  disposition 
of  the  children  and  the  award  of  al- 
imony, it  must  be  understood  they  are 
questions  subject  always  to  re-examina- 
tion and  reconsideration  by  the  circuit 
court. 

In  Stevens  v.  Stevens  (1908)  31  Oolo. 
188,  72  Pac.  1061,  which  is  discussed  in 
RuoB  V.  RuGB,  it  appears  that  the  cus- 
tody and  control  oi  minor  children  was 
involved,  but  that  fact  does  not  appear 
to  have  influenced  the  court  in  deciding 
that  the  lower  court  had  authority  to 
modify  a  decree  relative  to  alimony 
payable  in  the  future.  It  appears  that 
the  court  was  divided  two  to  one  upon 
that  question,  the  chief  justice  ap- 
parently concurring  on  the  question  as 
above  stated,  and  agreeing  with  the 
dissenting  judge  upon  another  point. 

And  in  Prewitt  v.  Prewitt  (1912)  52 
Oolo.  522,  122  Pac.  766,  the  court  re- 
affirmed the  decision  in  Stevens  v.  Stev- 
ens (Oolo J  supia,  holding  that  the 
court  had,  by  virtue  of  its  general  eq- 
uity power,  authority  to  modify  a  de- 
cree relative  to  alimony  payable  in  the 
future,  the  statute  making  no  specific 
provision  for  the  future  modification  of 
a  decree  for  alimony  by  the  court.  It 
does  not  appear  that  any  children  were 

involved  in  the  decree. 
L.R.A.19nF. 


In  Olney  v.  Watts  (1885)  43  Ohio  St. 
499,  3  N.  E.  354,  it  is  held  that  a  court 
granting  a  divorce  and  alimony  has 
power  subsequently  to  modify  the 
award  of  alimony  where  it  is  made  in 
the  form  of  periodical  payments;  but, 
as  is  pointed  out  in  Ruob  v.  Ruoe,  the 
authorities  upon  which  the  decision  is 
based  do  not  sustain  it. 

And  in  Kurtz  v.  Kurtz  (1881)  38 
Ark.  119,  the  court  states  obiter  that 
decrees  for  alimony  are  always  subject 
to  modification  by  the  original  court, 
on  a  change  of  circumstances,  making 
no  distinction  between  absolute  divorce 
and  divorce  from  bed  and  board. 

—  fraud. 

In  Griswold  v.  Griswold  (1903)  111 
IlL  App.  269,  an  appeal  from  a  decree 
changing  an  award  of  a  certain  amount 
to  the  wife  to  a  gross  sum,  on  the 
ground  that  the  original  alimony  was 
fixed  by  the  consent  of  the  wife,  upon 
fraudulent  representations  and  conceal- 
ments by  the  husband,  the  court 
changed  the  second  award  to  an  in- 
creased monthly  allowance  instead  of 
a  gross  sum,  holding  that,  because  of 
the  fraud,  a  court  of  equity  had  in- 
herent jurisdiction  to  change  the  decree 
and  award  such  alimony  as,  from  the 
circumstances  of  the  parties  and  the 
nature  of  the  case,  appeared  reason- 
able, although  the  divorce  statute  did 
not  apply  to  such  a  case. 

See  also  Law  v.  Law  (1901)  64  Ohio 
St.  369,  60  N.  E.  560,  and  Stanfield  v. 
Stdnfield  (1908)  22  Okla.  574,  98  Pac. 
334,  which  imply  that  the  court  would 
have  jurisdiction  to  alter  alimony  fixed 
by  an  agreement  between  the  parties 
which  was  made  a  part  of  the  decree, 
if  fraud  was  practised  in  procuring  the 
agreement. 

AUoTrance  for  maintenanee  of  oliild. 

In  Cox  V.  Cox  (1865)  25  Ind.  303, 
Tobin  V.  Tobin  (1902)  29  Ind.  App. 
382,  64  K  E.  624,  Plummer  v.  Plummer 
(1913)  —  Tex.  Civ.  App.  — ,  154  S.  W. 
597,  Beers  v.  Beers  (1913)  74  Wash. 
458,  133  Pac.  605,  and  State  ex  rel. 
Jones  V.  Superior  Ct.  (1914)  78  Wash. 
372,  139  Pac.  42,  it  was  held  that  an 
allowance  made  in  divorce  proceedings 
for  the  support  of  children  is  subject 
to  future  modification;  but  it  does  not 
appear  whether  there  were  statutes  al- 
lowing such  modification. 

In  Coffee  v.  Coffee  (1897)  101  Oa. 
787,  28  S.  E.  977,  where,  by  consent  of 
both  parties,  a  decree  in  an  alimony 
proceeding  was  rendered,  giving  cus- 
tody of  the  children  to  the  wife,  and 
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providing^  for  a  payment  by  the  hus- 
band to  the  wife  of  a  certain  sum  per 
month,  to  be  used  towards  the  support 
of  the  ehildren,  the  decree  being  in  full 
settlement  of  both  temporary  and  per- 
manent alimonies,  and  subsequently  a 
total  divorce  was  granted,  it  was  held 
that  the  husband  could  not  thereafter 
secure  a  modification  of  the  decree  con- 
cerning payment  for  the  support  of  the 
children,  the  court  saying  that  the  wife 
became,  by  virtue  of  the  decree,  in  her 
capacity  as  trustee  for  her  minor  chil- 
dren, a  judgment  creditor,  and  the  court 
could  no  more  vacate  that  judgment  so 
rendered  in  her  favor  than  it  could 
vacate  a  judgment  rendered  against  the 
husband  in  favor  of  a  creditor  upon 
any  other  account. 

In  Foote  v.  Foote  (1859)  22  HL  425, 
the  court,  in  directing  a  decree  of  sep- 
arate allowances  for  alimony  for  the 
support  of  the  wife  and  minor  children, 
said,  obiter,  that  in  time,  if  the  chil- 
dren became  able  to  earn  a  portion  of 
their  own  support,  the  amount  allowed 
might  be  diminished,  as  such  matters 
always  remain  under  the  control  of  the 
court,  subject  to  any  alterations  that 
varying  circumstances  may  render  nec- 
essary. 

—  undiTlded  alloisvanoe. 

Where  the  statutes  make  no  provi- 
sion for  modification  of  alimony  award- 
ed for  the  support  of  the  wife,  but  do 
make  a  provision  for  the  modification 
of  the  allowance  for  support  of  the 
children,  the  court  may,  where  a  gross 
sum  per  annum  is  awarded  to  the  wife 
and  child,  subsequently  change  the 
amount  allowed  by  reducing  or  enlarg- 
ing it  in  a  proper  case.  Wells  v.  Wells 
(1887)  10  N.  Y.  S.  R.  248. 

In  Kerr  v.  Kerr  (1880)  69  How.  Pr. 


I  (N.  Y.)  255,  the  court,  although  rec- 
ognizing its  power  to  modify  a  decree 
of  alimony  as  to  the  support  of  chil- 
dren, declined,  where  a  gross  sum  had 
been  awarded  for  the  support  of  the 
wife  and  children,  to  modify  the  decree 
because  of  change  of  circumstances  of 
the  children,  on  the  ground  that  he  had 
nothing  to  guide  him  as  to  the  amount 
allowed  for  the  wife,  and  might,  in 
making  a  reduction,  encroach  upon  that 
allowance.  However,  upon  appeal  it 
was  held  that  the  trial  court  bad  in  the 
record  all  the  evidence  upon  which  it 
acted  in  fixing  the  allowance  originally, 
and  it  could  determine  from  that  ev- 
idence what  amounts  were  allowed  for 
the  support  and  education  of  the  chil- 
dren and  what  was  allowed  to  the  wife 
for  her  individual  support,  and  that  it 
was  the  duty  of  the  court  to  modify  the 
allowance  upon  the  presentation  of  a 
proper  case  concerning  changes  in  the 
condition  of  the  children.  9  Daly,  517. 

In  King  v.  Miller  (1894)  10  Wash. 
274,  38  Pae.  1020,  an  undivided  allow- 
anoe  to  a  wife  of  a  certain  sum  month- 
ly for  the  support  of  herself  and  minor 
children  was  subsequently  changed  to 
payment  of  a  sum  in  gross. 

And  in  Bristow  v.  Bristow  (1899)  21 
Ky.  L.  Rep.  481,  51  S.  W.  819,  the  court, 
in  approving  an  award  of  alimony  to 
the  wife  for  the  support  of  herself  and 
infant  daughter,  said  that  it  is  always 
within  the  power  of  the  chancellor, 
if  conditions  change,  to  change  the 
amount  to  conform  to  the  necessities 
of  the  case;  and  it  was  therefore  un- 
necessary for  the  court  to  make  any 
orders  in  that  direction.  See  also 
Staton  V.  Staton  (1915)  164  Ky.  688, 
L.R.A.1915F,  820,  176  S.  W\  21. 

A.  L.  S. 


liOUISIANA  SXTPRElim  COURT. 

PRANK  JACKSON,  Appt., 

V. 

MRS.  ADDIE  HODGES  et  al. 
(~  La.  — ,  76  So.  174.) 

Exemptions  —  sale  —  ri^ht  to  attack. 

1.  The  fact  that  a  fanner,  having  mova- 
bles  exempt  from  seizure  under  the  home- 

Headnotos  by  Monroe,  Ch.  J. 

Note.  —  The  subject  of  the  selection  of 
exempt  property,  including  the  time  when 
the  selection  must  be  made,  is  treated  in  the 
note  to  Parsons  v.  Evans,  L.R.A.1016D,  381. 
L.R.A.1917F. 


stead  provisions  of  the  Constitution,  is  un- 
able to  give  bond  for  an  injunction  to  stay 
a  seizure  and  sale  of  the  name  under  execu- 
tion, furnishes  no  ground  for  an  estoppel 
which  would  prevent  him  from  thereafter 
attacking  the  sale,  where  the  property  has 
been  adjudicated  to  the  plaintiff  in  execu- 
tion and  is  still  in  his  possession,  and  es- 
pecially where  he,  through  his  attorney  and 
the  sheriff,  was  notified,  in  advance  of  the 
pale,  that  the  property  was  exempt  from 
seizure. 

For  other  ca8€8,  see  Bsioppel,  lilt  a,  in  Dig. 
1-52  N.  S. 

Same  —  alienee  —  distinction. 

2.  A  distinction  is  to  be  drawn  between 
such  cases  and  those  in  which  the  owner  of 
seized   property   remains   silent   whilst   tlie 
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property  passes  into  the  hands  oi  innocent 
third  persons  pnrchasing  for  value. 
Fur  other  e<iae;  «e»  Estoppel,  IIL  g,  in  Dig. 
1-52  N,  8. 

(Provosty,  J.,  dissents.) 

(Jttne  30,  1917.) 

APPEAL  by  plaintiff  from  a  judgm»it  of 
the  Judicial  District  Court  for  the 
Parish  ol  Bossier  dismissing  a  suit  to  have 
a  sale  declared  null  and  void  or  to  recover 
from  defendant  the  value  of  the  property 
sold.    Reversed. 

Ihe  facts  are  stated  in  the  opinion. 

Messrs.  Uerndon  A  Hemdon,  for  ap- 
pellant: 

The  proceeds  of  exempted  property  may 
be  claimed  at  any  time  before  the  sheriff  or 
the  purchaser  at  the  judicial  sale  has  paid 
out  the  proceeds. 

Johnson  v.  Agurs,  116  La.  634,  114  Am. 
8t.  Rep.  562,  40  So.  923;  Abbott  t.  Heald, 
128  La.  718,  55  So.  28. 

An  exception  of  no  cause  or  right  of  ac- 
tion admits  as  true  all  the  allegations  ot 
petition  in  so  far  as  the  exception  is  con- 
cerned. 

Bouligny  v.  Gary,  21  La.  Ann.  642;  Kird 
T.  New  Orleans  &  N.  W.  R.  Co.  105  La.  226, 
29  So.  729;  Watkins  v.  North  American 
Land  &  Timber  Co.  107  La.  107,  31  So.  683. 

So  a  constitutional  provision  that  every 
homestead  not  exceeding  80  acres  shall  be 
exempt  from  sale  for  any  debt  is  self-execut- 
ing- 

Miller  v.  Marx,  55  Ala.  322. 

Monroe,  Ch.  J.,  delivered  the  opinion  of 
the  eourt: 

Plain tiiT  has  appealed  from  a  judgment 
dismissing  this  suit  on  an  exception  of  "no 
cause  of  action."  He  brought  the  suit  in 
Nov^nber,  1916,  alleging  that  he  is  a  farmer 
living  on  a  tract  of  land  eontaining  186 
acres,  worth  $6  an  acre  and  encumbered  by 
a  mortgage  of  $630;  that  he  is  married  and 
has  minor  children;  that  about  July  18, 
1915,  defendant  obtained  judgment  against 
him  for  $530,  with  interest  and  attorneys* 
fees,  and,  issuing  execution  thereunder 
caused  to  be  seized  two  mules,  one  wagon, 
78  bushels  of  corn,  one  hog,  and  one  mower, 
——the  corn  being  necessary  for  feed  for  the 
current  year  and  to  enable  him  to  make  a 
crop ;  that  the  property  so  seized  was  exempt 
under  the  homestead  provisions  of  the  Con- 
stitution; that  he  has  no  other  property; 
and  that,  prior  to  the  sale,  "he  gave  written 
notice  to  the  sheriff,  and  to  the  defendant 
herein  through  her  attorney,  that  the  prop- 
erty was  exempt  and  that  he  was  unable  to 
give  bond  and  stop  the  sale,''  but  that  the 
sale  was  made  nevertheless,  and  that  the 
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property  was  bought  In  by  the  plaintiff, 
who  now  has  it  in  her  possession.  He  prays 
tiiat  she  be  cited  and  that  he  have  judg- 
ment decreeing  said  sale  to  be  null  and 
ordering  the  return  of  the  property,  or,  in 
the  alternative,  condemning  defendant  to 
pay  him  its  value,  which  he  fixes  at  the  ag- 
gregate amount  of  $402. 

Article  244  of  the  Constitution  exempts 
from  seisure,  under  any  process  whatever, 
except  as  otherwise  specially  provided  in 
the  Constitution,  and  without  registration, 
the  homestead  used  and  occupied  by  every 
head  of  a  family,  and  "also  one  wagon  or 
cart,  two  work  horses,  .  .  .  one  yoke  of 
oxen,  two  cows  and  calves,  twenty- five  head 
of  hogs,  or  1,000  pounds  of  bacon  or  its 
equivalent  in  pork,  whether  these  exempted 
objects  be  attached  to  a  homestead  or  not, 
and  on  a  farm  the  necessary  quantity  of 
corn  and  fodder  for  the  current  year,  and 
the  necessary  farming  implements,  to  the 
value  of  $2,000:  Provided,  that  in  case  the 
homestead  exceeds  $2,000  in  value,  the  bene- 
ficiary shall  be  entitled  to  that  amount  in 
ease  a  sale  of  the  homestead  under  any  legal 
process  realizes  more  than  that  sum.'' 

Article  245  declares  that  th^  exemption 
so  granted  shall  not  apply  as  against  debts 
due  for  the  price  of  the  property,  or  for 
labor,  money,  or  materials  furnished  for 
building,  repairing,  or  improving  homesteads, 
or  by  any  public  officer,  fiduciary,  or  at- 
torney at  law  for  money  collected  or  received 
on  deposit,  or  for  taxes  or  assessments,  or 
for  rent,  bearing  a  privilege;  and  further 
that  "no  court  or  ministerial  officer  of  this 
state  shall  ever  have  jurisdiction  or  author- 
ity to  enforce  any  judgment,  execution,  or 
decree  against  the  property  exempted  as  a 
homestead,  except  the  debts  above  men- 
tioned," etc. 

Article  246  provides  that  any  person  en- 
titled to  a  homestead  may  waive  the  same 
"by  signing  with  his  wife,  if  she  be  not 
separated  a  mensa  et  thoro,  and  having  re- 
corded in  the  mortgage  records  of  his  parish, 
a  written  waiver  of  the  same,  in  whole  or 
in  part." 

In  support  of  the  exemption  and  prohibi- 
tion thus  provided  and  declared,  plaintiff 
invokes  the  decisions  of  this  court  in  John- 
son V.  Agurs,  116  La.  634,  114  Am.  St.  Rep. 
562,  40  So.  923,  and  Abbott  v.  Heald,  128 
La.  718,  55  So.  28,  in  both  of  which  cases 
homestead  property  was  sold  in  satisfaction 
of  claims  which  were  abiong  the  exceptions 
to  the  exemption  and  prohibition  of  the  Con- 
stitution, and  being  realized  more  than 
enough  to  satisfy  them,  the  controversy 
arose  in  eacli  case  over  the  disposition  to 
be  made  of  the  surplus,  and  it  was  held 
that  the  debtor  (in  the  one  case)  and  his 
assign   (in  the  other)   were  entitled  to  as- 
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sert  the  claim  for  ncemption  to  the  extent 

of  $2,000  as  against  such  surplus  so  long 
as  it  remained  in  the  hands  of  the  sheriff 
or  of  the  purchaser  of  the  property. 

The  defendant  herein,  on  the  other  hand, 
cites  the  decisions  in  Kuntz  v.  Baehr,  28  La. 
Ann.  90,  Gihner  v.  O'Neal,  32  La.  Ann.  079, 
Fruge  y.  Fulton,  120  La.  750,  45  So.  695, 
and  Cunningham  v.  Steidman,  133  La.  44, 
62  So.  346,  to  the  effect  that  the  claim  of 
homestead  exemption  comes  too  late  when 
asserted  after  the  sale  of  the  property  under 
judicial  process,  and  invokes  the  doctrine 
of  stare  decisis. 

The  case  of  Kuntz  ▼.  Baehr  arose  out  of 
a  contract  that  was  entered  into  at  some 
time  prior  to  1876,  and  it  was  decided  prior 
to  the  Constitution  of  1879,  when  the 
Constitution  (of  1868)  then  in  force  con- 
tained no  homestead  provisions.  Defendant 
(Baehr)  had  caused  certain  property  to  be 
seized  under  executory  process,  and,  it 
having  been  adjudicated  to  him,  plaintiff  en- 
joined the  sheriff  from  putting  him  in  pos- 
session (making  him  also  a  party  defend- 
ant), on  the  ground  that  the  property  was 
his  homestead,  and  exempt.  The  only  home- 
stead law  then  in  force  was  Act  No.  33  of 
1865,  now  incorporated  in  the  Bevised 
Statutes  as  §  1691.  It  exempted  from  sale 
under  execution  the  homestead  of  the  debtor 
and  certain  animals,  implements,  etc.,  but 
contained  no  such  prohibition  as  was  after- 
wards put  in  the  Constitutions  of  1879  and 
1898.  The  suit  was  dismissed  by  the  dis- 
trict court  upon  an  exception  of  no  cause 
of  action,  and,  in  affirming  that  judgment, 
this  court  merely  said:  "The  judgment  is 
correct.  The  sale  of  the  property  devested 
all  of  plaintifTs  rights,  including  that  under 
the  homestead  law.  If  he  had  any  right  to 
a  homestead,  he  should  have  asserted  it 
prior  to  the  sale.  His  personal  notice  to 
the  sheriff  and  the  plaintiff  in  the  seizure 
and  sale  did  not  amount  to  a  legal  assertion 
of  his  right,  so  as  to  secure  or  preserve  the 
right  of  a  homestead  on  the  property  under 
seizure.    Judgment  affirmed." 

We  have  no  means  of  knowii^g  the  reasons 
which  led  to  the  conclusion  that  the  owner 
of  the  property  which  is  exempt  by  law  from 
sale  under  execution  is  forever  estopped  to 
complain  after  the  property  has  thus  been 
sold,  even  though  it  has  been  adjudicated  to 
the  seizing  creditor,  who  has  parted  with 
nothing  in  payment  of  the  price  and  has 
not  yet  been  put  in  possession.  It  may,  per- 
haps, be  inferred  that  the  owner  was  pre- 
sumed bv  reason  of  his  nonaction,  to  have 
waived  his  homestead;  if  so,  it  affords  an 
additional  reason  for  holding  that  the  judg- 
ment has  no  application  to  a  case  arising' 
under  the  present  Constitution,  which  de-| 
clares  (art.  246):  ".  •  .  Any  person* 
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entitled  to  a  hoHaestetd  makj  wbn  the 
by  signing  with  his  wife,  if  she  be  not  sep- 
arated a  mensa  et  thoro,  and  having  record- 
ed in  the  office  of  the  recorder  of  mortgages 
of  his  parish  a  written  waiver  oi  the  saiiicu 
in  whole  or  in  part." 

The  method  of  waiving  the  homestead,  as 
thus  provided,  is  exclusive,  and  leaves  no 
room  for  a  waiver  predicated  upon  a  pfe- 
sumption. 

In  Gilmer  v.  O'Neal,  it  appeared  that  the 
rights  of  the  parties  originated  in  traaaae- 
tiona  antedating  the  Constitution  of  1879, 
and,  as  the  court  expressly  decided,  they 
were  to  be  and  were  determined  in  accord- 
ance with  the  Homestead  Act  of  1866. 
Moreover,  it  appeared  that  Gilmer,  the 
owner,  had  entered  into  a  written  agree- 
ment that  the  property  ahonld  be  sold  as  it 
was  sold,  was  allowed  to  remain  in  posses- 
sion and  gather  a  crop  in  accordance  with 
that  agreement,  and,  having  failed  to  make 
a  certain  payment,  also  agreed  on,  brouglit 
the  suit  to  prevent  the  sheriff  from  dis- 
possessing him.  He  was  at  liberty  in  1877 
to  waive  his  homestead,  and  the  fact  that 
he  did  not  assert  it  until  after  the  sale  was 
the  last,  and  the  least,  of  the  reasons  as- 
signed by  the  court  for  holding  that  he  had 
no  standing  to  make  that  assertion,  and 
the  sole  authority  cited  in  support  of  that 
reason  was  Kuntz  v.  Baehr. 

In  Fruge  v.  Fulton  it  appeared  that  in 
1893  plaintiff  imposed  a  mortgage  upon  his 
property  for  a  debt  then  incurred,  and  for 
which  judgment  was  obtained  in  1898,  when 
the  property  was  seized  and  sold  for  its 
satisfaction,  long  after  which  (in  1908)  he 
sought  to  recover  it  on  the  grouad  that  it 
was  his  homestead.  It  was  found  that  tlie 
Constitution  of  1879  granted  the  homestead 
exemption  only  when  the  claim  therefor  was 
registered;  that  plaintiff's  claim  had  not 
been  registered;  that  he  was  therefore  not 
entitled  to  the  exemption;  and  that  it  was 
competent  for  him  to  mortgage  the  property 
when  he  did.  And  then,  as  in  Gilmer  v. 
O'Neal,  the  fact  that  he  had  not  set  up  his 
claim  until  after  the  sale  was  given  as  an 
additional  reason  for.  denying  his  right  to 
recover. 

The  case  of  Cunningham  v.  Steidman  is 
therefore  the  only  one  cited  by  defendant  in 
which  the  immediate  question  here  pre- 
sented was  necessarily  involved,  or  can  be 
said  to  have  been  seriously  considered,  and 
in  that  case  it  appeared  that  the  property 
claimed  as  a  homestead  was  sold  in  1&H)S 
under  a  judgment  obtained  by  Edwards 
Brothers,  Limited,  to  A.  M.  Edwards,  who 
sold  it  to  M.  T.  Tucker,  who  sold  it  to 
Steidman,  after  which,  in  1912,  the  suit  was 
brought  by  the  judgment  debtor  for  its 
recovery,  on  the  ground  that  it  was  his 
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homestead.  In  dealing  with  the  constitu- 
tional question  now  under  consideration  the 
oonrt  said:  "If  the  question  of  homestead 
vel  non,  or  the  question  of  the  property  sold 
not  haying  been  liable  to  seisure  from  any 
other  cause,  were  allowed  to  hang  indefinite- 
ly over  every  piece  of  property  sold  at  sher- 
iff's sale,  where  would  be  the  safety  or  con- 
fidence in  titles?  So,  in  Gilmer  v.  O'Neal, 
.  .  .  where  this  same  prohibition  was  re- 
lied on,  .  .  .  the  court  held  that  the 
homestead  right  must  be  asserted  before  a 
sheriff's  sale  is  made,  or  else  the  property 
will  pass  free  from  it.  The  court  had  pre- 
viously announced  the  same  principle  under 
the  Homestead  Law  of  1865,"  referring  no 
doubt,  to  the  case  of  Kuntz  v.  Ba^r. 

In  the  case  thus  cited  judgment  was  ren- 
dered against  Cunningham,  and  hie  property 
was  seized  thereunder  and  offered  for  sale, 
with  no  notice  to  the  public  as  to  the  char- 
acter of  the  claim  upon  which  the  judgment 
was  founded,  and  which,  for  aught  that  ap- 
peared, might  have  been  one  of  those  ex- 
cepted by  the  Constitution,  for  which  even  a 
homestead  may  be  seized  and  sold.  The 
debtor  remained  silent  and  the  sale  took 
place;  he  still  remained  silent  and  the  pur- 
chaser sold  the  property  to  a  third  person; 
he  spoke  not,  and  the  third  person  sold  it  to 
another;  and»  finally,  after  a  lapse  of  four 
years,  the  judgment  debtor,  defendant  in 
execution,  came  into  court  and,  assigning  no 
reason  for  his  silence  and  inactivity,  de- 
manded that  the  last  purchaser  surrender 
the  property  that  he  had  thus  bought  and 
paid  for  at  public  sale  made  by  a  sheriff 
acting  under  the  authority  of  a  judgment 
rendered  by  a  competent  court  and  a  writ 
which  directed  him  to  seize  the  property  of 
the  judgment  debtor  wherever  it  might  be 
found.  The  court  did  not  deny  that  plain- 
tiff might  possess  a  homestead  without  re- 
cording that  peculiar  title;  it  merely  denied 
that  he  could  make  use  of  that  title  for  the 
undoing  of  others,  by  allowing  the  property 
to  be  sold  and  the  proceeds  applied  to  the 
payment  of  his  debts,  and  then  reclaiming 
it  to  the  prejudice  of  the  innocent  purchaser. 

The  case  here  presented  is,  npon  the  face 
of  the  petition,  quite  different.  Plaintiff  al- 
Jeges  that  he  notified  the  sheriff,  before  tlie 
sale  was  made,  that  the  property  was  ex- 
empt, and  also  notified  the  plaintiff  in  ex- 
ecution through  her  attorney,  and  that  he 
did  not  stop  the  sale  by  injunction  because 
he  was  unable  to  furnish  the  bond  which  the 
law  requires.  He  also  alleges  that  the  prop- 
erty was  adjudicated  to  the  plaintiff  in  ex- 
ecution, and  that'  she  is  now  in  possession 
of  it.  Moreover,  the  property  was  of  a 
character  which  might  very  well  have  con- 
veyed the  warning  that  it  was  not  subject 
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to  seisure,  since  it  consisted  of  objects 
which,  being  on  a  farm  where  the  defendant 
in  execution  lived,  have,  for  the  most  part, 
always  been  exempt,  just  as  have  been  the 
tools  and  implements  of  the  mechanic.  We 
have  then  a  case  in  which,  according  to  the 
allegations  of  the  petition,  a  plaintiff  in 
execution  and  a  sheriff,  assuming  to  pro- 
ceed under  the  authority  of  a  judgment  and 
writ  of  a  court  of  this  state,  have  caused 
to  be,  and  have,  seized  and  sold,  in  the  en- 
forcement and  execution  thereof,  property 
''exempted  as  homestead,"  though  the  Con- 
stitution declares  in  most  emphatic  terms 
that  no  judgment  shall  be  executed  or  writ 
enforced  in  that  way;  and  the  only  answer 
that  is  made  to  the  demand  that  the  wrong 
be  righted  and  the  Constitution  vindicated 
is  that  complaint  was  not  made  imtil  after 
the  sale,  and  that  it  is  now  too  lace,  not 
because,  by  reason  of  the  silence  and  inac- 
tion of  the  complainant,  loss  and  injury 
will  be  visited  upon  innocent  third  persons, 
not  because  the  plaintiff  in  execution,  to 
whom  the  property  was  adjudicated,  will  be 
deprived  of  any  right  or  property  to  which 
she  would  otherwise  have  been  entitled,  but 
because,  being  unable  to  give  bond  to  stay 
an  execution  which  the  seizing  creditor  and 
the  sheriff  were  notified  would  be  not  only 
unauthorized,  but  forbidden  by  law,  the 
plaintiff  herein  is  forever  estopped  to  com- 
plain; and  that  this  court,  having  so  decid- 
ed heretofore,  must  adhere  to  the  doctrine 
of  its  previous  decisions. 

The  answer,  we  think,  is  not  well  founded ; 
it  suggests  no  basis  for  the  estoppel  set  up 
against  the  plaintiff  herein,  and,  consider- 
ing carefully  the  decisions  to  which  the 
learned  counsel  for  defendant  refevs,  in 
their  relation  to  the  cases  decided  and  to 
this  case,  we  do  not  find  that  they  carry 
the  significance  which  he  attaches  to  them, 
or  establish  any  precedent  by  which  we 
should  be  governed  in  the  decision  of  the 
question  here  presented.  The  language  of 
the  Constitution  is  unambiguous;  it  is  a 
repetition  of  that  contained  in  the  Con- 
stitution of  1879;  it  was  intended  to  estab- 
lish, as  the  public  policy  of  the  state,  that 
the  citizen  shall  be  protected  in  a  home, 
once  secured,  and  that  the  small  farmer 
shall  not  be  deprived  of  the  implements 
wherewith  to  make  his  drop;  and,  being  part 
of  the  supreme  law  of  the  state,  it  is  the 
duty  of  this  court,  so  far  as  the  opportunity 
is  afforded,  to  see  that  its  purposes  are  not 
defeated. 

The  judgment  appealed  from  is  therefore 
set  aside,  the  exception  overruled,  and  the 
case  remanded  to  be  proceeded  with  accord- 
ing to  law  and  to  the  views  herein  ex- 
pressed; the  costs  of  the  appeal  to  be  paid 
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by   defendant,    and   those   of   the    District 
Court  to  await  the  result. 

0*NielI,  J.,  subscribes  to  the  decree  on 
the  peculiar  facts  of  this  case.  Lecliey  J., 
takes  no  part. 

ProTosty»  J.,  dissents  for  the  reason  that 
the  homesteader,  like  every  other  litigant, 
must  assert  his  rights  at  the  time  and  in 
the  manner  prescribed  by  law,  or  else  lose 
them.  Mere  protest  cannot  be  made  by  any 
litigant  to  serve  in  place  of  injunction. 

I  apprehend  the  effects  of  this  decision 
will  be  far-reaching.     Under  its  operation 


in  any  case  where  the  property  offered  at 
judicial  sale  is  susceptible  of  being  home- 
stead, the  debtor  may  cast  a  cloud  upon  the 
title  to  be  derived  at  the  sale  by  rightly 
or  wrongly  making  such  a  protest,  and  thus 
fair  competition  might  be  interfered  with, 
and  every  such  sale  of  real  estate  would 
have  to  be  followed  by  a  jactitation  suit  to 
clear  the  title,  unless  the  purchaser  chose 
to  let  the  cloud  hand  over  his  title. 

I  think  the  court  had  better  let  the  juris- 
prudence stand  as  heretofore  established, 
and  not  rob  it  of  its  efficacy  by  making  the 
distinction  sought  to  be  made  in  this  deci- 
sion. 


MINNESOTA   SUPREME  COURT. 

ESTELLA  SIMMONS,  Respt., 

V. 

NORTHWESTERN  TRUST  COMPANY, 

Appt. 

(—  Minn.  — ,  162  N.  W.  460.) 

Trust  —  termination  by  court. 

An  express  trust  may  be  terminated  by 
decree  of  the  court  when  the  entire  bene- 
ficial interest  in  and  to  the  trust  property, 
including  the  estate  in  reversion,  has  becomt^ 
vested  in  the  cestui  que  trust,  and  the  char- 
acter and  purpose  of  the  trust  as  expressed 
in  the  instrument  creating  it  does  not  con- 
flict with  or  preclude  the  right  of  termina- 
tion. 
For  other  cases,  see  Trusts,  I,  f,  in  Dig. 

1-52  N.  8. 

(April  27,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Ramsey  Coun- 
ty in  plaintilTB  favor  'and  from  an  order 
denying  a  new  trial  in  an  action  brought  to 
terminate  a  trust.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O'Brien,  Young,  Sk  Stone,  for 
appellant: 

The  absolute  and  positive  duty  is  imposed 
upon  the  trustee  to  defend  the  life  of  the 
trust  whenever  it  is  assailed,  if  the  means 
of  defense  are  known  to  him,  or  can  with 
diligence  be  discovered. 

Cuthbert  v.  Chauvet,  136  N.  Y.  326,  18 
L.R.A.  745,  32  N.  E.  1088. 

Miss  Essie  W.  Williams,  for  respond- 
ent: 

Plaintiff  has  the  common-law  power  to 
alienate  all  her  beneficial  rights  under  the 

Headnote  by  Brown,  Ch.  J. 

Note. —  For  divorce  as  the  equivalent  oi 
death    for    the    purpose   of    terminating    a 
trust,  see  note  to  Re  Cornils,  L.R.A.1915E, 
762. 
L.R,A.1917P. 


trust  during  the  existence  of  the  trusty 
unless  that  power  has  in  some  way  been 
taken  away. 

Perry,  Tr.  &  Trustees,  6th  ed.  §  386  (a) ; 
39  Cyc.  203,  237 ;  Baker  v.  Whiting,  3  Sumn. 
475,  Fed.  Cas.  No.  787;  Bennett  v.  Chapin, 
77  Mich.  626,  7  L.R.A.  377,  43  N.  W.  893; 
Mithoflf  V.  Fritter,  14  Ohio  S.  &  C.  P.  Dec 
321;  Brooks  v.  Davis,  82  N.  J.  Eq.  118,  88 
Atl.  178. 

A  beneficiary  having  the  entire  beneficial 
interest  for  life  and  acquiring  the  en- 
tire remainder  in  fee  is  entitled  to  a  con- 
veyance of  the  legal  title  by  the  trustee. 

Anson  v.  Potter,  L.  R.  13  Ch.  Div.  141, 
41  L.  T.  N.  S.  682;  Taylor  v.  Huber,  13 
Ohio  St.  288;  Inches  v.  Hill,  106  Mass.  575; 
Sharpless's  Estate,  151  Pa.  214,  25  Atl.  44; 
Thorn  V.  ITiom,  95  Va.  413,  28  S.  E.  583; 
Yerkes's  Appeal,  2  Chester  Co.  Rep.  410; 
Owen's  Estate,  3  Pa.  Dist.  R.  331;  VVaite  v. 
Roff,  1  Ohio  C.  D.  472;  Bennett  v.  Chapin, 
77  Mich.  526,  7  L.R.A.  377,  43  N.  W.  893; 
Whall  V.  Converse,  146  Mass.  345,  15  N.  E. 
660;  Langley  v.  Conlan,  212  Mass.  135,  98 
N.  £.  1064,  Ann.  Cas.  1913C,  421;  Brooks 
V.  Davis,  82  N.  J.  Eq.  118.  88  Atl.  178; 
Warner  v.  Sprigg,  62  Md.  14;  Tumage  v. 
Greene,  66  N.  C.  (2  Jones,  Eq.)  63,  62 
Am.  Dec.  208. 

The  trust  is  passive  and  the  entire  legal 
title  in  fee  must  vest  in  the  plaintiff. 

Jasper  v.  Maxwell,  16  N.  C.  (1  Dev.  Eq.) 
357;  Turnage  v.  Greene,  66  N.  C.  (2  Jones, 
Eq.)  63,  62  Am.  Dec.  208;  Keifer  v.  Bard, 
20  Ohio  S.  &  C.  P.  Dec.  629;  Com.  v.  Louis- 
ville Public  Library,  151  Ky.  420,  162  S.  W. 
262. 

It  may  be  held,  as  a  matter  of  law,  that 
the  purpose  of  this  trust  has  been  accom- 
plislied  or  ceased  to  exist. 

Wells  V.  Malbon,  31  Beav.  48,  54  Eng.  Re- 
print, 1055,  31  L.  J.  Ch.  N.  S.  344,  8  Jur. 
N.  S.  249,  6  L.  T.  N.  S.  32,  10  W^ek.  Rep. 
364;  Koenig's  Appeal,  67  Pa.  352;  Cary  v. 
Slead,  220  111.  508,  77  N.  E.  234;  Lee's 
Estate,  207  Pa.  218,  56  Atl.  425;   Buttan- 
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sliaw  ▼.  Martin,  Johns.  V.  C.  89,  70  Eng. 
Heprint,  361,  5  Jur.  N.  S.  647;  McNeer  v. 
Patrick,  93  Neb.  746,  142  N.  W.  283 ;  Sears 
V.  Choatd,  146  Masfl.  395,  4  Am.  St.  Rep. 
320,  15  N.  E.  786 ;  Welch  v.  Episcopal  Theo- 
logical School,  189  Mass.  108,  75  N.  £.  139; 
Langley  v.  Conlan,  212  Mass.  135,  98  N.  E. 
1064,  Ann.  Cas.  19130,  421;  Donaldson  v. 
Allen,  182  Mo.  626,  81  S.  W.  1161. 

The  happening  of  that  which  was  not 
anticipated  or  foreseen  or  provided  against 
by  the  creator  of  a  trust  will  justify  a  court 
in  terminating  a  trust. 

Soteldo  V.  Clement^  11  Ohio  Dec.  Reprint, 
802 ;  Mithoff  v.  Fritter,  14  Ohio  S.  &  C.  P. 
Dec.  321;  Waite  v.  Roff,  1  Ohio  C.  D.  472; 
Thome  v.  Thome,  126  Md.  119,  93  Atl.  406. 

If  all  the  parties  who  are  or  may  be  in- 
terested in  the  trust  property  are  in  exist- 
ence and  sui  juris,  and  if  they  all  consent 
and  agree  thereto,  courts  of  equity  may  de- 
cree the  determination  of  a  trust  and  the 
distribution  of  the  trust  fund  among  those 
entitled. 

Perry,  Tr.  ji^  Trustees,  6th  ed.  §  920,  p. 
1497;  Sears  y.  Choate,  146  Mass.  395,  4 
Am.  St.  Rep.  320,  15  N.  E.  786;  Williams 
▼.  Thacher,  186  Mass.  293,  71  N.  E.  667; 
Lohrer  v.  Citizens  Sav.  &  T.  Co.  14  Ohio  S. 
A  C.  P.  Dec.  289;  Eakle  v.  Ingram,  142  Cal. 
16, 100  Am.  St.  Rep.  99,  76  Pac  566;  Soteldo 
V.  Clement,  11  Ohio  Dec.  Reprint,  802; 
Culbertson's  Appeal,  76  Pa.  146;  Thomp" 
flon's  Estate,  10  Pa.  Co.  Ct.  472;  Huber  ▼. 
Donoghue,  49  N.  J.  Eq.  125,  23  Atl.  496; 
Tilton  V.  Davidson,  98  Me.  55,  56  Atl.  215; 
Angell  V.  Angell,  28  R.  I.  592,  68  Atl.  583 ; 
Anderson  v.  Williams,  262  111.  308,  104  N. 
E.  659,  Ann.  Cas.  191 5B,  720;  Dodge  ▼. 
Dodge,  112  Me.  291,  92  Atl.  49;  Harrar's 
Estate,  244  Pa.  642,  91  Atl.  603;  Kennedy 
V.  Badgett,  19  S.  C.  691 ;  Browning  v.  Fik- 
lin,  26  Ky.  L.  Rep.  470,  12  S.  W.  714;  Coram 
V.  Davis,  89  Mont.  495, 104  Pac.  618;  Armis- 
tad  v.  Hartt,  97  Va.  316,  33  S.  E.  316; 
Biggs  V.  Peacock,  L.  R.  22  Ch.  Div.  284,  62 
L.  J.  Ch.  N.  S.  1,  47  L.  T.  N  8.  341,  31 
Week.  Rep.  148;  Innis  v.  Flint,  106  Minn. 
343,  119  N.  W.  48. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  terminate  a 
trust  created  and  established  by  the  last 
iviU  and,  testament  of  Sarah  J.  Robbins, 
latfi  of  Ramsey  county,  on  the  ground  that 
the  purpose  thereof  has  been  fully  accom- 
plished, rendering  a  continuance  of  the  trust 
wholly  unnecessary.  Plaintiff  had  judgment, 
and  defendant  appealed  from  an  order  deny- 
ing a  new  trial. 

The  facts  are  not  in  dispute  and  are  sub- 
stantially as  follows :     By  the  last  will  and  I 
testament  of  Sarah  J.  Robbins  an  undivided 
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interest  in  and  to  certain  property  belong- 
ing to  the  testatrix,  real  and  personal,  was 
devised  and  bequeatlied  to  defendant.  North- 
western Trust  Company,  in  trust  for  the  use 
and  benefit  of  plaintiff,  a  sister  of  testatrix, 
the  same  to  be  held  by  the  trustee  and  the 
income  therefrom  paid  over  to  plaintiff  dur- 
ing her  life,  with  the  remainder  over  at  her 
death  to  Luella  Webb  and  Annette  Simmons, 
two  other  sisters  of  testatrix.  The  will  was 
duly  admitted  to  probate,  and  the  estate  ad- 
ministered in  accordance  with  its  provisions. 
The  trust  property  was  decreed  to  the  trus- 
tee, and  thereafter,  except  the  real  estate, 
was  duly  managed  by  it  in  conformity  with 
the  trust,  and  the  income  therefrom  paid 
over  to  plaintiff.  The  trustee  never  took 
possession  of  the  real  property,  but  commit- 
ted the  same  to  the  possession  and  control 
of  plaintiff,  the  cestui  que  trust,  and  those 
jointly  interested  therein  with  her.  The 
final  decree  of  the  probate  court  was  ren- 
dered and  duly  entered  on  May  15,  1914. 

At  the  time  of  the  execution  of  the  will 
plaintiff  was,  and  for  some  years  prior 
thereto  had  been,  the  duly  wedded  wife  of 
one  Frank  Sans  SoucL  She  has  at  all  times 
been,  and  still  is»  a  person  of  intelligence, 
of  character,  possessing  business  capacity 
to  manage  her  property  affairs,  and  there 
is  no  suggestion  that  she  is  or  was  a  spend- 
thrift or  otherwise  unfitted  to  own  and  con- 
trol property  in  her  own  right.  The  precise 
purpose  of  testatrix  in  creating  the  trust  for 
her  benefit  is  not  disclosed  by  the  will, 
though  it  is  clear  that  it  could  not  have 
been  because  of  any  incompetence  on  the 
part  of  plaintiff.  Tlie  unexpressed  purpose, 
as  claimed  by  plaintiff,  and  as  disclosed  by 
evidence  dehors  the  record,  which  was  re- 
ceived over  defendant's  objection  that  the 
purpose  of  the  trust  could  not  thus  be 
shown,  was  to  prevent  the  prc^erty  from 
reaching  the  hands  of  plaintiff's  husband, 
who,  testatrix  believed,  would  squander  the 
whole  thereof  should  it  goto  plaintiff  direct. 
If  that  was  the  situation  which  testatrix 
had  in  mind  when  she  made  the  will,  it 
has  been  entirely  changed  by  the  divorce 
which  plaintiff  procured  from  Sans  Souci 
on  November  1,  1916.  So  that  plaintiff  is 
no  longer  subject  to  his  control  or  influence. 

Subsequent  to  the  dissolution  of  the  mar- 
riage, as  just  stated,  plaintiff  acquired  and 
now  holds  in  her  own  right  the  reversionary 
interest  in  and  to  the  trust  property,  which 
the  will  provided  should  pass  to  the  two  sis- 
ters of  plaintiff  upon  her  death.  They  have 
conveyed  their  said  interest  to  plaintiff, 
and  she  is  now  the  sole  owner  of  all  the 
property  as  well  as  of  the  income  therefrom. 

Plaintiff  thereafter  demanded  the  prop- 
erty from  defendant,  on  the  ground  that  the 
purposes  of  the  trust,  by  reason  of  the  facts 
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stated,  had  been  accomplished,  entitling  her 
to  the  possession  of  the  trust  property.  The 
demand  was  refused,  and  this  action  fol- 
lowed, with  the  result  stated. 

Two  principal  contentions  were  made  by 
plaintiff  in  the  court  below,  as  well  as  in 
this  court,  namely:  (1)  That  the  purpose 
of  the  trust  was  the  protection  of  plaintiff 
from  her  spendthrift  husband  and  to  prevent 
the  property  coming  into  his  hands,  and 
since  plaintiff  has  procured  a  divorce,  and 
thus  relieved  herself  from  further  control  of 
the  objectionable  husband,  all  danger  of  a 
dissipation  of  the  property  from  that  source 
has  passed,  and  the  purpose  of  the  trust 
therefore  accomplished;  and  (2)  since  the 
entire  beneficial  interest  in  and  to  the  trust 
property,  both  income  and  the  estate  in  re- 
version, has  become  vested  in  her,  that  she 
is  for  that  reason  also  entitled  to  a  ter- 
mination of  the  trust. 

1.  The  power  and  jurisdiction  of  the  court 
in  a  proper  case  to  terminate  an  express 
trust,  in  proceedings  brought  for  that  pur- 
pose, when  the  purposes  thereof  have  been 
fully  accomplished,  even  before  the  expira- 
tion of  the  term  for  which  it  was  created,  is 
well  settled  by  the  authorities.  39  Cyc.  99; 
Eakle  v.  Ingram,  142  Cal.  15,  100  Am.  St. 
Rep.  99,  76  Pac.  666;  Webster  v.  Bush, 
19  Ky.  L.  Rep.  665,  39  S.  W.  411, 
42  S.  W.  1124;  Tilton  v.  Davidson,  98 
Me.  55,  56  Atl.  216;  Sands  v.  Old  Colony 
Trust  Co.  195  Mass.  575,  81  N.  E.  300,  12 
Ann.  Cas.  837.  See  also  §  6722,  Gen.  Stat. 
1913.  But  where  the  purpose  of  the  trust 
does  not,  expressly  or  by  fair  implication, 
appear  upon  the  face  of  the  instrument 
creating  it,  as  in  the  case  at  bar,  it  may  be 
doubted  whether  such  purpose  may  be  shown 
by  extrinsic  evidence,  in  the  manner  here 
attempted.  We  do  not  find  it  necessary  to 
consider  the  question,  and  pass  it  without 
further  remark;  for  it  seems  clear  that 
plaintiff's  second  contention  above  stated 
must  be  sustained. 

2.  Plaintiff  is  sui  juris.  There  is  no  sug- 
gestion in  the  record  that  she  is  mentally 
or  otherwise  incompetent  to  act  for  herself, 
or  properly  care  for  her  property  rights, 
and  she  may  tmder  the  law  freely  contract 
and  be  contracted  with.  Nor  is  there  any 
suggestion  that  her  condition  was  otherwise 
when  the  will  was  executed,  or  that  the  pur- 
pose of  the  testatrix  in  creating  the  trust 
was  to  protect  her  from  her  own  incapacity 
or  inability  to  manage  her  property  affairs. 
She  has,  since  she  was  divorced,  acquired 
the  entire  beneficial  estate  in  the  trust  prop- 
erty, by  conveyance  and  transfer  from  the 
holders  of  the  estate  in  reversion.  The  title 
to  the  property  and  the  income  therefrom  is 
subject  to  sale  by  her,  precisely  as  she  might 
sell  and  convey  other  property  owned  by  her. ' 
L.R.A.1917F. 


Upon  such  facts,  appearing  without  dispute, 
and  the  character  of  the  trust  or  the  pur- 
pose thereof  as  expressed  by  the  instrument 
creating  it  not  conflicting,  the  autiiorities 
hold  that  the  trust  may  be  terminated  by 
decree  of  court,  and  the  whole  estate  turned 
over  to  the  cestui  que  trust.  Anson  v.  Pot- 
ter, L.  R.  13  Oh.  Div.  141,  41  h.  T.  N.  S. 
582;  Taylor  v.  Huber,  13  Ohio  St.  288; 
Inches  v.  Hill,  306  Mass.  678;  Sharpless's 
Estate,  151  Pa.  214,  26  Atl.  44;  Thorn  v. 
Thom,  96  Va.  413,  28  S.  E.  583;  Healey  v. 
Alston,  25  Miss.  190;  Whall  v.  Converse, 
146  Mass.  345,  16  N.  E.  660.  There  can  be 
no  serious  doubt  of  her  right  of  alienation, 
not  only  of  the  corpus  of  the  estate,  but 
also  the  income,  since  the  will  contains  noth- 
ing inconsistent  with  the  exercise  of  such 
right.  Perry,  Trusts,  §  386;  Patton  v. 
Patrick,  123  Wis.  218,  101  N.  W.  408; 
Bennett  v.  Chapin,  77  Mich.  526,  7  L.R.A. 
377,  43  N.  W.  893;  Brooks  v.  Davis,  82  N. 
J.  Eq.  118,  88  Atl.  178;  39  Cye.  234,  and 
authorities  there  cited.  Section  6718,  Gen. 
Stat.  1913,  has  no  application  to  a  trust 
of  the  character  of  the  one  at  bar.  It  ap- 
plies only  to  trusts  to  receive  and  apply  to 
specific  purposes  the  rents  and  profits  of 
land. 

It  follows,  therefore,  that  upon  the 
ground  stated  the  trial  court  properly 
awarded  to  plaintiff  a  judgment  terminating 
the  trust,  and  the  order  appealed  from  must 
be  and  is  affirmed. 


NEW   JERSSY   COURT   OF   KRRORS 
AND  APPEAIiS. 

MARY  M.  FRASER,  Appt, 

V. 

WILUAM  J.  FRASER. 

(—  N.  J.  — ,  101  Atl.  68.) 

Husband  and  wife  —  home  —  provision 
necessary. 

1.  It  is  the  duty  of  a  husband  to  provide 
a  home  for  his  wife,  in  which  she  is  recog- 
nized by  its  inmates  as  the  household  mis- 
tress, and  when  the  husband  subjtets  his 

Headnotes  by  Bexgen,  J. 

Note.  —  The  subject  of  the  relations  be- 
tween one  spouse  and  the  relatives  of  the 
other  as  affecting  the  question  of  desertion 
or  cruelty  is  treated  in  the  notes  to  Brewer 
V.  Brewer,  18  L.R.A.(N.S.)  222;  Hall  v. 
Hall,  34  L.R.A(N.S.)  768,  and  Marshak  t. 
Marshak,  L.RA.1015E,  161;  and  see  later 
case,  Spafford  v.  Spafford,  L.R.A.1917D,  773. 

The  duty  of  one  spouse  to  seek  a  recon- 
ciliation as  a  condition  of  desertion  by  the 
other  is  treated  in  the  note  to  Hill  v.  Hill, 
39  L.R.A.(N.S.)  1118;  and  see  later  case, 
Rogers  v.  Rogers,  46  L.R.A.(N.S.)  711. 
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wife  in  the  nkanagement  of  her  household 
affaire  to  the  interference  of  his  mother, 
who  manifests  ah  enmity  towards  the  wife, 
and  by  words  and  acts  assails  her  conduct 
and  reputation  to  such  an  extent  that  she 
cannot  endure  it,  and  leaves  tlie  home  for 
that  reason,  her  desertion  may  be  wilful,  bat 
it  does  not  become  obstinate,  so  long  as 
the  husband  makes  no  effort  to  induce  her 
to  return  to  a  home  freed  from  the  con- 
tentious element. 

For  other  oaaea,  $ee  Divorce  and  Separatum, 
III.  6,  in  Dig,  X'52  N.  8. 

Same  —  desertion  —  effort  at   recon- 
ciliation. 

2.  A  wife  left  her  husband's  home,  after 
notifying  him  that  she  would  do  so  unless 
he  provided  a  home  apart  from  his  mother, 
whose  conduct  she  claimed  humiliated  her, 
and  who  had  charged  her  with  being  a  bad, 
wicked  woman.-  ^Hiis  the  husband  refused, 
saying,  "That  is  up  to  you."  When  she  left 
her  husband  was  present,  made  no  protest, 
and  did  not  ask  her  to  stay. 

She  took  with  her  their  only  child,  three 
weeks  old,  and  the  husband  never  attempted 
to  see  his  wife  or  the  child,  although  they 
lived  in  the  same  city.  After  two  years 
the  husband  decided  to  move  to  this  state  in 
order  to  obtain  a  divorce  for  desertion. 
Shortly  before  coming  to  this  state  he  wrote 
a  letter  to  his  wife^  and  the  day  after  he 
moved  he  wrote  her  another;  the  contents 
of  these  letters  being  the  only  proof  of  an 
attempt  to  induce  his  wife  to  return. 
Neither  letter  contained  any  request  or  in- 
vitation, but  a  mere  statement  that  the 
home  was  open  for  her  return  under  old  con- 
ditions, including  the  presence  of  his  mother. 
Held,  that  these  letters  were  not  proof  of  a 
bona  fide  effort  to  induce  the  wife  to  re- 
turn, for  there  was  no  promise  to  remove 
the  real  cause  of  the  separation,  which  the 
husband  recognized  when  he  permitted  his 
wife  to  leave  without  protest.  Nor  did  they 
invite  the  wife  to  return,  and  were  evident- 
ly written  as  a  basis  for  the  intended  di- 
vorce proceedings,  embodying  terms  which 
he  knew  the  wife  could  not  accept. 
For  other  oases,  see  Divorce  and  Separation, 

III.  h,  in  Dig.  1-52  N.  8. 

(March  20,  1917.) 

APPEAL  by  defendant  from  a  decree  of 
the  Court  of  Chancery  in  favor  of  plain- 
tiff in  an  action  for  divorce.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Edward  Maxson  for  appellant. 
Mr.  James  A,  Sullivan  for  appellee. 

Bergen,  J.,  delivered  the  opinion  of  the 
court: 

From  a  decree  of  divorce,  based  upon  the 
petition  of  the  husband,  alleging  desertion 
by  the  wife,  she  has  appealed. 

They  were  married  in  the  city  of  Brook- 
lyn, New  York,  where  both  resided,  July  10, 
1910;  a  child  was  born  April  24,  3911;  the 
defendant  left  petitioner's  house  with  the 
L.R.A.1917F. 


child  May  13,  1911;  and  since  that  date 
the  parties  h^ve  lived  in  separate  homes.  The 
reason  which  the  wife  gives  for  leaving  her 
husband's  house  is  that  the  conduct  of  the 
husband's  mother,  who  was  an  inmate  of 
the  home,  made  her  life  intolerable  by  con- 
stant quarrels,  charged  her  with  being  a 
bad  woman,  estranged  her  husband's  affec- 
tion, who  espoused  the  cause  of  the  mother, 
and  in  many  ways  manifested  her  ill  will 
towards  the  wife  by  acts  and  speech,  so 
that  her  position  as  mistress  of  the  home 
was  depreciated,  and  she  humiliated  and  de- 
prived of  the  comfort  and  happiness  she 
had  a  right  to  enjoy.  That  there  were  many 
disagreements  and  quarrels  betweei  the 
women  is  not  disputed;  the  testimony  show- 
ing that  the  husband  was  aware  of  the 
condition,  and  that  as  early  as  November, 
1910,  his  wife  complained  to  him  that,  un- 
less he  provided  her  a  home  separate  from 
his  mother,  she  would  have  to  leave  him. 
There  is  no  doubt  that  it  was  a  contentious 
household,  for  which  the  mother  was  at 
least  partiy  to  blame,  so  that,  if  her  conduct 
was  not  modified,  there  could  be  no  happi- 
ness; and  this  the  husband  did  not  under- 
take to  accomplish,  for  he  testified  that  he 
heard  both  sides  and  remained  neutral,  even 
when  told  by  his  wife  that  his  mother  had 
written  a  letter  to  a  fortune  teller,  in  which 
the  wife  was  described  as  "a  bad,  wicked 
woman."  This  attitude  on  the  part  of  the 
husband  is  not,  perhaps,  such  legal  cruelty 
that  it  would  justify  a  wife  in  leaving  the 
home ;  but  there  is  a  species  of  cruelty  which 
cuts  deeper  than  a  blow  or  the  lash,  and  that 
is  the  weakening  of  a  husband^s  love  and 
affection  through  the  disparagement  of  the 
wife  by  the  husband's  mother,  and  when  not 
resented  by  him,  but  apparently  sustained, 
is  bound  to  destroy  the  happiness  of  the 
home.  Under  such  circumstances  it  is  his 
duty  to  remove  the  cause,  and  if  he  refuses, 
it  is  a  potent  element  in  the  consideration 
of  the  questions  whether  he  did  not  consent 
to  the  separation,  and  whether  he  made  a 
bona  fide  effort  to  induce  his  wife  to  return. 
The  animus  of  the  mother  is  further  mani- 
fested by  the  fact  that,  although  an  imnate 
of  the  house  when  the  child  was  bom,  she 
never  made  any  effort  to  see  the  child,  and, 
so  far  as  the  testimony  shows,  never  did. 

This  cause  illustrates  the  futility  of  at- 
tempting to  establish  such  a  home  as  a  hus- 
band should  provide  for  his  wife,  when  one 
of  the  component  parts  is  his  mother,  who 
up  to  the  time  of  the  introduction  of  the 
wHe  is  its  head,  and  who  is  not  willing  to 
graciously  accord  to  the  wife  her  rightful 
position  as  mistress,  and  where  the  hus- 
band, in  all  disagreements  between  his 
mother  and  wife,  either  supports  the  mother 
or  remains  neutral  between  the  contending 


740 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


forces.  It  is  the  duty  of  the  husband  to 
provide  a  home  for  his  wife,  where  she  is 
recognized  by  its  inmates  as  the  household 
mistress,  and  when  the  husband  subjects  his 
wife  in  the  management  of  her  household 
affairs  to  the  interference  of  his  mother, 
who  manifests  an  enmity  towards  the  wife, 
and  by  words  and  acts  assails  her  conduct 
and  reputation  to  such  an  extent  that  she 
cannot  endure  it,  and  leaves  the  home  for 
that  reason,  her  desertion  may  be  wilful, 
but  it  does  not  become  obstinate  so  long  as 
the  husband  makes  no  effort  to  induce  her 
to  return  to  a  home  freed  from  the  con- 
tentious element.  Shortly  before  the  wife 
left,  she  again  told  her  husband  that,  unless 
he  provided  a  home  apart  from  his  mother, 
she  would  leave,  and  he  admits  that  his 
reply  was,  "that  is  up  to  you,"  and  on  the 
day  she  moved  he  was  present  cutting  the 
lawn,  but  paid  no  attention  to  the  moving, 
nor  did  he  say  a  word  to  her  of  protest,  or 
request  her  to  remain. 

The  fair  inference  from  this  record  is  that 
he  tacitly  consented  to  the  separation,  pre- 
ferring to  retain  his  mother,  rather  than  his 
wife  and  child.  Under  these  circumstances 
the  husband  was  not  without  fault,  and,  as- 
siiming  that  the  desertion  by  the  wife  was 
wilful,  it  is  not  obstinate  unless,  after  a 
bona  fide  effort  to  effect  a  reconciliation,  the 
wife  refused  to  return,  and  we  must  there- 
fore consider  and  determine  whether  such  an 
effort  has  been  made.  It  was  manifest  to 
the  husband  that  no  permanent  reconcilia- 
tion could  be  effected  if  the  same  conditions 
remained,  and  the  wife  required  to  accept 
a  home  with  his  mother,  who  considered  her 
"a  bad,  wicked  woman."  This  was  an  hu- 
miliation he  knew  she  would  not  submit  to. 
In  our  opinion  the  record  fails  to  show  any 
such  bona  fide  effort  as  the  law  requires. 
In  Van  Wart  v.  Van  Wart,  67  N.  J.  Eq.  698, 
41  Atl.  066,  the  husband,  when  the  wife  was 
leaving,  as  in  this  case,  "stood  by  without 
asking  her  to  stay,"  and  it  was  held  that 
it  was  his  duty  to  make  a  bona  fide  effort 
to  induce  her  to  return.  "Desertion  cannot 
be  considered  as  obstinate  on  the  part  of 
one,  when  the  separation  is  acquiesced  in 
by,  and  entirely  satisfactory  to,  the  other, 
who  neither  entertains  nor  manifests  any 
desire  that  the  separation,  nor  the  causes 
which  brought  it  about,  should  cease." 
Chipchase  v.  Chipchase,  48  K.  J.  Eq.  540, 
22  Atl.  588,  afiirmed  on  opinion  below  49 
N.  J.  Eq.  594,  26  Atl.  468. 

What  has  the  petitioner  done  in  this  case 
to  manifest  a  sincere  desire  that  the  separa- 
tion, and  the  causes  which  brought  it  about, 
should  cease;  the  cause  being  a  contentious 
mother-in-law,  unkindly  disposed  towards 
the  wife?  We  have  his  admission  that  he 
has  never  visited  his  wife  or  child,  although 
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they  lived  in  the  same  city,  and  he  testifies 
that  he  has  no  affection  for  the  child.  He 
does  not  claim  that  he  would  not  have  been 
allowed  to  see  either  his  wife  or  child,  or 
that  he  made  any  effort  to  do  so;  he  sulked 
in  his  tent  until  he  wished  to  obtain  a  di- 
vorce. In  March,  1913,  he  removed  to  New 
Jersey  for,  as  he  testified,  the  express  pur- 
pose of  obtaining  a  divorce  for  desertion, 
and  his  only  effort  to  induce  his  wife  to  re- 
turn was  sending  her  two  letters,  one  dated 
February  1,  1913,  and  the  other  April  1, 
1913.  The  first  letter  was  written  shortly 
before  he  moved  to  this  state,  and  when, 
presumably,  he  had  decided  to  do  so  for 
the  purpose  of  obtaining  a  divorce,  and  it 
should  be  read  from  that  viewpoint.  He 
asks  whether  she  expects  to  live  in  the 
present  manner  for  the  rest  of  her  life, 
whether  she  intends  to  return  to  his  home, 
or  whether  she  is  going  to  get  a  divorce, 
and  then  adds,  "the  home  Is  just  the  same 
as  it  always  was;  I  never  told  you  to  go,  or 
debarred  you  from  returning,  and  you  can 
return  under  the  same  conditions  as  you 
originally  came  to  it,"  and  that,  if  she 
wished  a  divorce,  "you  can  have  a  divorce 
from  me  at  any  time  without  any  contest." 
It  is  not  difficult  to  read  between  the  lines 
that  this  was  not  a  bona  fide  attempt  to 
remove  the  cause  and  end  the  separation. 
It  contains  np  word  of  affection,  no  request 
to  return;  all  that  he  offers  is  a  place  to 
live  under  the  old  conditions^  and  it  was 
evidently  written  to  lay  the  basis  for  a 
divorce  in  this  state  alter  removal  thereto; 
besides  this,  an  offer  not  to  contest  a  divorce 
suit  instituted  by  her  is  hardly  consistent 
with  a  bona  fide  desire  to  induce  a  recon- 
ciliation, but  rather  an  invitation  to  join 
with  him  in  making  it  permanent  by  a 
divorce. 

The  second  letter  contains  a  notification 
that  he  has  removed  to  New  Jersey,  and 
that  his  house  was  still  open  to  her,  "the 
Rame  as  prior  to  the  time  you  left  me  and 
your  home  at  Brooklyn."  Neither  letter 
contains  any  invitation  or  request  to  re- 
turn, and  the  last  was  written  immediately 
after  he  moved  to  this  state  in  order  that 
he  might  secure  a  divorce;  and  it  is  not 
credible  that  the  petitioner,  having  just 
moved  to  the  state  with  the  intention  of 
obtaining  a  divorce,  really  intended  thai 
it  should  induce  his  wife  to  accept,  and  thus 
prevent  the  accomplishment  of  the  purpose 
he  had  in  view.  He  knew  that  so  long  as 
the  original  cause  remained  he  was  in  no 
danger  of  acceptance;  he  does  not  invite, 
but  informs  her  that  she  may  return  under 
old  conditions;  and  it  was  manifestly  not 
his  intention  to  ask  her  to  come,  for  he 
carefully  avoids  doing  so,  but  at  the  same 
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time  notifies  her  that,  if  she  comeB,  tke 
must  do  BO  with  the  cause  of  separation  still 
present.  To  this  letter  defendant  replied, 
'expressing  her  desire  and  willingness  to  re- 
turn if  the  mother  was  not  a  part*  of  the 
ftunily.  The  petitioner,  having,  in  effect, 
oonsented  to  the  separation,  and  failed  to 


show  that  he  has  made  a  bona  fide  attempt 
to  end  the  separation,  is  not  entitled  to  a 
decree  for  divorce  for  desertion. 

The  decree  appealed  from  will  be  reversed, 
and  the  record  remanded  to  the  Court  of 
Chancery,  so  that  the  petition  may  be  dis- 
missed. 
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P.    C.    O'BRIEN,    Treaflurer    of    Cuyahoga 
County,  Plff.  in  Err., 

V. 

PHY8ICIAKS'  HOSPITAL  ASSOCIATION 
(—  Ohio  St.  — ,  116  N.  E.  976.) 

Corporation  —  purpose  —  proof. 

1.  A  corporation  organized  not  for  profit 
may  show  by  its  charter,  constitution,  and 
bv-laws,  or  by  oral  evidence  not  inconsistent 
therewith,  that  it  is  organized  solely  lor 
the  purpose  of  administering  a  public  char- 
ity, the  foundation  of  which  is  derived  from 
private  donations. 

For  other  ca8€8,  8ee  Charities,  /.  6,  in  Dig. 
1-^2  N.  8. 

Trust  —  property  purchased  with  char- 
ity funds. 

2.  Property  purchased  with  funds  do- 
nated for  public  charity  is  impressed  with 
the  trust  character  of  the  funds  with  wliich 
it  was  purchased,  and  neither  the  property 
itself  nor  the  income  derived  from  its  use 
can  be  diverted  to  private  profit. 

For  other  oases,  see  Charities,  11.  a,  in  Dig. 
1^2  N.  8. 

Same  —  use  of  property, 

3.  The  trustee*  of  real  estate  purchased 
with  funds  donated  for  a  specific  public 
charity  cannot  lawfully  use  the  property 
BO  purchased  for  purposes  other  than  the 
administration  of  the  trust  imposed  by  the 
donors  of  the  fund. 

For  oth^r  cases,  see  ChaHties,  II,  a,  in  Dig. 
1-52  N.  8. 

Same  —  public  charity. 

4.  Where  funds  are  donated  for  the  pur- 
pose of  establishing  and  operating  a  public 
charity  hospital,  and  the  trustee  of  such 
funds  *  purchases  property  therewith,  and 
uses  the  same  for  the  purpose  of  a  hospital, 

Headnotes  by  the  Coubt, 


such  hospital  must  be  conducted  as  a  public 

charitable  hospital. 

For  other  eases,  see  Charities,  II.  a,  in  Dig. 

1^2  y.  8. 

Ghartty  — >  hospital  —  pay  patient. 

5.  A  public  charitable  hospital  may  re- 
ceive pay  from  patients  who  are  able  to  pay 
for  the  hospital  accommodations  they  re- 
ceive, but  the  money  received  from  such 
source  becomes  a  part  of  the  trust  fund, 
and  must  be  devoted  to  the  same  trust  pur- 
poses, and  cannot  be  diverted  to  private 
profit. 

For  other  cases,  see  Charities,  11.  a,  in  Dig. 
1-52  N.  8. 

Same   —   exhausting     accommodations 
with  pay  patients. 

6.  A  public  charitable  hospital  cannot  re- 
ceive pay  patients  to  such  an  extent  as  will 
exhaust  its  accommodations  so  that  it  can- 
not receive  and  extend  hospital  service  to 
the  usual  and  ordinary  number  of  indigent 
patients  applying  for  admission  under  prop- 
er rules  and  regulations  adopted  by  the  au- 
thority managing  and  controlling  the  opera- 
tion of  such  hospital. 

Far  other  cases,  see  Charities,  II,  a,  in  Dig. 
1-52  N.  8. 

(March  6,  1917.) 

ERROR  to  the  Court  of  Appeals  for  Cuya- 
hoga County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Com- 
mon Pleas  in  plaintiff's  favor  in  an  action 
brought  to  enjoin  defendant  from  demanding 
or  collecting  from  plaintiff  a  tax  on  certain 
real  estate  used  for  hospital  purposes.  Af- 
firmed. 

Statement  by  Ponahne)  J.: 

On  the  15th  day  of  January,  1915,  the 
Physicians'  Hospital  Association  filed  its 
petition  in  the  common  pleas  court  of  Cuya- 
hoga county,  averring  that  it  is  a  corpora- 


Note. —The  effect  of*  requiring  payment 
from  inmates  as  affecting  the  right  of  a 
charitable  institution  to  public  aid  or  ex- 
emption from  taxation  is  discussed  in  the 
notes  to  Ingleside  Asso.  v.  Nation,  20  L.R.A. 
(N.S.)  100,  and  Dayton  v.  Speers  Hospital, 
L.R.A.1917B,  782. 

The  question  suggested  in  the  second 
headnote,  with  reference  to  the  trust  char- 
acter of  the  funds  of  a  public  charity  and 
their  diversion  from  such  trust,  is  discnssed 
in  its  relation  to  the  liability  of  a  charitable 
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institution  for  personal  injuries,  in  some 
of  the  following  cases  and  notes  on  that 
general  question:  Farrigan  v.  Pevear,  7 
L.R.A.fN.S.)  481;  Bruce  v.  Central  M.  E. 
Church,  10  L.R.A.(N.S.)  74;  Thornton  v. 
Franklin  Square  House,  22  L.R.A.(N.S.) 
486;  Hordern  v.  Salvation  Army,  32  L.R.A. 
(X.S.)  62;  Basabo  v.  Salvation  Army,  42 
L.R.A.(N.S.)  1144;  Schloendorff  v.  Now 
York  Hospital,  62  L.R.A.(N.S.)  505;  ami 
Looffler  v.  Sheppard  &  E.  P.  Hospital, 
L.R.A.1917D,  505. 
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tion  not  for  profit;  that  it  is  the  owner  of 
certain  described  real  estate  situate  in 
Cleveland,  Cuyahoga  county,  Ohio,  upon 
which  premises  it  is  operating  and  conduct- 
ing a  public  hospital,  known  as  "Grace 
Hospital,''  as  an  institution  of  purely  public 
charity  only;  that  the  same  is  exempt  from 
taxation  imder  the  laws  of  Ohio;  that  the 
hospital  maintains  thirty-seven  beds  for 
patients  and  is  open  to  the  public  to  the 
extent  of  its  facilities;  that  all  moneys  re- 
ceived by  it  are  applied  toward  the  dis- 
charge of  is  outstanding  indebtedness  and 
in  the  payment  of  current  expenses  and  the 
advancement  and  promotion  of  the  objects 
and  purposes  of  its  incorporation;  and  that 
the  auditor  of  Cuyahoga  county  has,  with- 
out authority  of  law,  placed  its  property 
upon  the  tax  duplicate,  charged  with  $367.10 
taxes  and  penalty,  and  delivered  the  dupli- 
cate to  the  defendant,  P.  C.  O'Brien,  treas- 
urer of  Cuyahoga  county,  who  threatens  to, 
and  will  unless  restrained  by  the  court,  pro- 
ceed to  advertise  and  sell  the  same  for  the 
payment  of  tlie  taxes  illegally  assessed 
against  it  and  the  penalty  illegally  charged 
tbereon  for  nonpayment.  The  prayer  of  the 
petition  is  that  the  defendant  treasurer  be 
permanently  enjoined  from  demanding  and 
collecting  from  plaintiff  said  taxes  and 
penalty,  and  enjoined  from  advertising  and 
selling  the  property  for  the  purpose  of  col- 
lecting the  same,  and  for  all  other  equitable 
relief. 

The  defendant  by  answer  admits  his  of- 
ficial capacity  as  treasurer  of  Cuyahoga 
county;  that  plaintiff  is  the  owner  of  the 
property  described  in  the  petition;  that 
there  is  charged  against  the  property,  upon 
the  tax  duplicate,  the  amount  stated  in 
plaintiff's  petition;  and  denies  each  and 
every  other  allegation  in  the  petition  con- 
tained. 

On  November  3,  1915,  the  court  of  com- 
mon pleas  found  on  the  issues  joined  in  fa- 
vor of  the  plaintiff,  and  permanently  en- 
joined the  defendant  treasurer  from  demand- 
ing or  collecting  said  taxes  and  penalty. 
Error  was  prosecuted  to  this  judgment  in 
the  court  of  appeals,  which  court  affirmed 
the  judgment  of  the  common  pleas  court, 
and  this  proceeding  is  brought  in  this  court 
to  reverse  the  judgment  of  the  common  pleas 
court  and  the  judgment  of  the  court  of  ap- 
peals affirming  the  same. 

Messrs.  Cyrus  Liocher  and  Frederick 
W.  Green,  for  plaintiff  in  error: 

The  exemption  from  taxation  of  property 
is  determined  by  its  exclusive  use  for  cer- 
tain purposes. 

Watterson  v.  Halliday,  77  Ohio  St.  150, 
82  N.  E.  962,  11  Ann.  Cas.  1096;  Gerke  v. 
Purcell,  25  Ohio  St.  229;  Cincinnati  ▼. 
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LewiB»  66  Ohio  St.  49,  63  N.  £.  588;  Ben- 
jamin Rose  Institute  v.  Myers,  92  Ohio  St. 
252,  L.Rji.l916D,  1170,  110  N.  B.  924. 

Messrs.  Otiapman,  Howland,  Nlman,  A' 
Younger,  for  defendant  in  error: 

The  real  estate  in  question  is  exempt  from 
taxation  under  the  Constitution  and  the 
laws  of  Ohio. 

Gerke  v.  Purcell,  25  Ohio  St.  229;  Humph- 
ries V.  Little  Sisters  of  the  Poor,  29  Ohio 
St.  201;  Cleveland  Library  Asso.  v.  Pelton, 
36  Ohio  St.  253 ;  Davis  v.  Cincinnati  Camp- 
Meeting  Asso.  57  Ohio  St.  257,  49  N.  E.  401; 
Conner  v.  Sisters  of  the  Poor  of  St.  Francis, 
10  Ohio  S.  &  C.  P.  Dec.  86;  Cincinnati 
Gymnasium  k  Athletic  Club  ▼.  Edmond/Mm^ 
13  Ohio  N.  P.  N.  S.  489. 

Donahue,  J.,  delivered  the  opinion  of  the 
court : 

It  is  shown  by  the  articles  of  ineorpora- 
tion,  and  conceded  by  counsel  for  plaintiff 
in  error,  that  the  Physicians'  Hospital  Asso- 
ciation was  organized  as  a  corporation  not 
for  profit,  under  the  general  corporation 
laws  of  this  state.  Neither  the  articles  of 
incorporation  nor  the  constitution  adopted 
by  the  association  shows  that  the  purpose 
of  the  organization  is  a  public  charity.  The 
written  by-laws  were  not  admitted  in  evi- 
dence, but  the  oral  evidenee  fairly  estab- 
lishes the  fact  that  this  hospital  is  con- 
ducted as  a  public  hospital,  open  at  all  times 
to  the  public,  regardless  of  color,  and  is  at 
the  service  of  any  reputable  physician  of 
any  school  of  medicine  to  the  extent  of  its 
facilities,  without  limitation  or  discrimina- 
tion as  to  the  individual  applicant, — except- 
ing cases  of  contagious  disease  and  cases  of 
mental  disease  requiring  restraint,  for  the 
handling  of  which  the  hospital  has  no  facil- 
ities, maternity  cases  not  of  emergency  or 
surgical  nature,  and  cases  where  it  is  sus- 
pected that  the  hospital  is  to  be  used  to 
cover  up  criminal  practices. 

Where  patients  are  financially  able,  they 
are  required  to  pay  $10  per  week  for  ward 
beds,  and  from  $15  to  $35  per  week  for 
rooms,  depending  upon  the  number  occupy- 
ing a  room,  or  the  size,  location,  or  desira- 
bility thereof;  and  whenever  the  doctor  send- 
ing a  patient  to  the  hospital  certifies  that 
the  patient  is  not  able  to  pay  anything,  no 
charge  is  made.  Accident  and  other  emer- 
gency cases  are  admitted  without  recommen- 
dation, regardless  of  the  ability  of  the 
patient  to  pay.  It  also  appears  from  the  ev- 
idence that  the  expenses  of  operating  the 
hospital  are  largely  in  excess  of  the  revenues 
derived  from  patients;  that  the  physicians 
who  are  members  of  this  corporation,  and 
j  one  other,  donated  the  original  fund  neces- 
I  sary  for  the  purchase  and  equipment  of  the 
hoq>ital;  and  that  since  that  time  further 
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donations  have  been  made^  for  none  of  which 
certificates  of  stock  were  issued,  nor  can 
they  be  issued  under  the  diarter. 

Taken  in  connection  with  this  evidenc«iy 
the  petition  of  the  plaintiff  filed  in  this  case 
— ^now  a  matter  af  public  record,  the  truth 
of  which  can  never  be  challenged  by  the 
Physicians'  Hospital  As8ociation~~declares 
that  this  hospital  is  operated  and  conducted 
exclusively  for  charitable  purposes.  The 
trial  court  found  these  allegations  to  be  true, 
and  unless  reversed  by  this  court  in  this 
error  proceeding  that  judgment  becomes  res 
judicata  of  the  facts  so  found.  Therefore, 
notwithstanding  the  indefiniteness  of  this 
charter  and  constitution,  this  corporation  is 
forever  estopped  from  denying  its  eleemosy- 
nary character,  and  can  never  divert  its 
revenues  from  the  purposes  of  public  char- 
ity. 

The  state  is  fully  authorized  to  enforce 
the  execution  of  the  trust  involved  in  the 
gift  of  the  foundation  fund,  according  to 
the  intention  of  the  donors  and  the  purposes 
of  the  organisation,  and  prevent  the  diver- 
sion of  its  funds  to  private  profit.  While  it 
appears  from  the  evidence  that  the  physi- 
cians who  are  members  of  this  corporation 
receive  pay  for  the  treatment  of  patients 
who  are  sent  there  upon  their  recommenda- 
tion, where  the  patient  is  able  to  pay,  this 
cannot  affect  the  character  of  the  institu- 
tion itself.  The  hospital  purports  to  fur- 
nish only  hospital  accommodation,  and  not 
professional  treatment  by  physicians  or  sur- 
geons. Whatever  services  are  rendered  in- 
digent patients  without  charge  is  a  matter 
of  charity  on  the  part  of  the  physicians,  who 
may  or  may  not  be  members  of  the  hospital 
association.  Nor  does  the  fact  that  a  public 
charitable  hospital  receives  pay  from  a  pa- 
tient for  lodging  and  care  affect  its  char- 
acter as  a  charitable  institution.  Taylor 
V.  Protestant  Hospital  Asso.  85  Ohio  St.  00, 
39  L.R.A.(N.S.)  427,  96  N.  E.  1089,  1  N. 
C.  C.  A.  438. 

There  is  no  claim  made  in  the  pleadings 
that  this  corporation  is  a  plan  or  subterfuge 
on  the  part  of  its  promoters  for  the  purpose 
of  deriving  profit  under  the  guise  of  a  chari- 
table institution.  That  question  could  hard- 
ly be  made  in  this  case,  but  rather  in  a  case 
brought  by  the  state,  or  on  behalf  of  the 
state,  to  revoke  its  charter  either  for  a 
fraud  upon  the  state  in  procuring  the  char- 
ter to  issue,  or  for  an  abuse  of  its  corporate 
powers.  It  further  appears  that  this  proper- 
ty is  actually  used  by  the  defendant  in  er- 
ror in  the  operation  of  its  hospital.  Under 
its  charter,  the  allegations  of  its  petition, 
the  evidence  in  this  case,  and  the  finding 
and  judgment  of  the  court  of  common  pleas, 
this  property  cannot  lawfully  be  used  by 
L.R.A.1917F. 


this  corporation  for  a  hospital  other  than 
a  public  charity  hospital. 

Where  private  property  is  temporarily 
uesd  exclusively  for  purposes  of  public  char- 
ity, it  may  be  withdrawn  from  such  use  at 
any  time  at  the  will  of  the  owner,  but  that 
cannot  be  done  with  the  property  in  ques- 
tion. It  was  purchased  with  trust  funds 
donated  for  the  purposes  of  a  public  charity 
hospital,  and  is  impressed  with  that  trust. 
It  cannot  be  withdrawn  from  the  uses  of 
this  trust  at  the  will  of  the  trustee,  or  of 
any  or  all  of  the  donors  of  the  fund.  The 
donors  of  this  fund  have  parted  with  all 
private  ownership  in  the  fund  itself.  They 
have  no  property  interest  in  the  fund,  or  the 
real  estate  purchased  with  the  fund,  and  no 
rights  whatever  in  relation  thereto,  except 
to  compel  the  administration  of  the  trust  in 
accordance  with  the  terms  of  the  gift.  The 
title  to  this  property  is  in  this  corporation 
only  as  a  trustee  for  the  purposes  of  this 
trust,  and  it  cannot  divert  it  to  any  use 
other  than  public  charity. 

Every  dollar  received  by  this  association 
from  patients  who  are  able  to  pay,  or  from 
other  sources,  immediately  becomes  im- 
pressed with  the  same  trust,  and  cannot  be 
diverted  to  private  profit.  This  corpora- 
tion can  be  compelled  by  a  court  of  compe- 
tent jurisdiction  to  administer  this  trusts 
according  to  the  intent  and  purpose  of  the 
donors  of  the  fund,  as  found  by  the  court  of 
common  pleas  in  this  case;  or,  upon  its 
failure  to  do  so,  it  can  be  removed,  and 
another  trustee  appointed  who  will  properly 
administer  the  same.  It  is  true  that  this 
corporation  is  not  compelled  to  use  this 
property  for  hospital  purposes.  It  may  find 
the  property  inadequate  for  its  needs,  and 
purchase  other  property  for  the  purposes, 
or  it  may  find  it  unnecessary  to  occupy  the 
entire  property  for  a  hospital,  and  may  sell 
the  same,  or  rent  the  whole,  or  a  part  there- 
of, as  may  in  its  judgment  be  for  the  best 
interest  of  the  trust;  but  the  funds  obtained 
from  sale  or  rentals  would  still  be  trust 
funds,  that  could  not  be  devoted  to  any  pur- 
pose other  than  the  purposes  of  the  trust, 
although  the  property  itself  would  no  longer 
be  used  exclusively  for  public  charity.  If, 
however,  it  uses  this  property  exclusively 
for  hospital  purposes,  then  such  hospitals 
must  be  a  public  charitable  hospital,  and  as 
such  its  doors  must  open  to  those  who  are 
unable  to  pay  the  same  as  they  open  to 
those  who  have  the  means  to  contribute 
further  sums  to  this  public  charity  com- 
mensurate in  a  degree  at  least  with  the 
hospital  accommodations  they  receive.  ; 

The  fact  that  it  may  receive  pay  patients 
without  losing  its  character  as  a  public 
charitable  hospital  does  not  authorize  it  to| 
receive  pay  patients  in  such  numbers  as  to, 
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exhaust  its  aceommodations,  bo  that  it  can- 
not receive  and  extend  hospital  service  to 
tlie  usual  and  ordinary  number  of  indigent 
patients  applying  for  admission  under  prop- 
er rules  and  regulations  of  the  board  of 
trustees, — excepting,  of  course,  the  cases 
it  has  no  facilities  for  handling,  as  described 
and  defined  by  the  evidence  in  this  case. 
The  first  concern  of  a  public  charitable 
hospital  must  be  for  those  who  are  unable 
to  pay.  If,  after  taking  care  of  these,  it 
still  has  further  accommodations,  there  can 
.be  no  objection  to  making  use  of  the  same 


to  the  ordinary  and  usual  demand  made 
upon  it  by  charity  patients,  provided,  al- 
ways, that  it  act  in  good  faith  and  consist- 
ent with  the  purposes  of  its  organization. 

If  this  defendant  in  error  fails  in  these 
particulars,  the  remedy  is  not  by  placing 
this  property  upon  the  tax  duplicate,  but 
by  action  to  enforce  a  proper  administration 
of  the  trust,  or  the  revocation  of  its  charter 
for  abuse  of  its  corporate  franchise,  and  the 
appointment  of  another  trustee  to  adminis- 
ter the  trust. 

The  judgment  of  the  CJourt  of  Appeals  af- 
firming the  judgment  of  the  Court  of  Com- 


for  pay  patients  in  order  to  increase  the 

fund  which  may  be  at  its  disposal  for  the  !  mon  Pleas  is  affirmed. 

benefit  of  the  poor.    It  may  be,  however,  that 

it  cannot  always  nicely  measure  these  de-        Nichols,  Ch.  J.,  and  Wanamaker,  New- 

mands.     It  is  sufficient  if  it  conforms  its    man,  Jones,  Matthias,  and  Johnson,  JJ.^ 

conduct  along  the  lines  of  its  experience  as    concur. 


FliORIDA  SUPREME  COURT. 

SOUTHERN  COLONIZATION  COMPANY, 

Appt., 

V. 

H.  D.  DERFLER. 
(—  Fla.  — ,  75  So.  790.) 

Deed  *•  condition  —  use  of  word. 

1.  The  word  ''condition"  is  not  necessary 
to  the  creation  of  an  estate  upon  condition, 
if  it  plainly  appears  from  the  words  used 
that  the  intent  of  the  parties  was  to  create 
an  estate  of  that  description. 

For  other  cases,  see  Deeds,  II.  e,  IB,  in  Dig. 
1-52  y.  S. 

Vendor  and  purchaser  *-  rescission  — 
breach  of  covenant. 

2.  Where  a  covenant  is  dependent,  the 
failure  to  perform  it  entitled  the  other  party 
to  the  contract  to  rescission. 

For  other  cases,  see  Vendor  and  Purchaser, 
I,  e,  in  Dig.  1-52  N.  8. 

Same  •^  undertaking:  to  (»nstrnct  rail- 
road. 

.3.  In  a  contract  for  the  sale  of  lands 
which  contains  a  proviso  that  "these  pres- 
ents are  made  and  entered  into  partly  in 
consideration  thereof,  anythin;?  in  this 
agreement  to  the  contrary  notwithstanding ; 
that  the  vendor  will  construct  and  operate, 
or  cause  to  be  constructed  and  operated,  on 
or  before  December  31,  1912,  a  line  of  rail- 
road running  approximately  in  a  northerly 
and  southerly  direction  through  the  body  of 
land   of   which  the  aforesaid   lands   are  a 

Headnotes  by  Bbowne,  Ch.  J. 


part;  said  line  of  railroad  to  be  so  con- 
structed as  to  be  within  10  miles  thereof." 
— such  proviso  is  a  dependent  covenant,  and 
upon  the  failure  of  the  land  company  to 
comply  with  the  same  the  vendee  has  the 
right  to  rescission  of  the  contract  and  the 
return  to  him  of  any  amount  which  he  may 
have  paid  on  the  same. 
For  other  oases,  see  Vendor  and  Purchaser, 
I.  e,  in  Dig,  1-52  N.  8. 

Covenant  —  dependent  *-  intent. 

4.  To  ascertain  whether  covenants  are  de- 
pendent or  not,  the  intention  of  the  parties 
is  to  be  sought  for  and  regarded  rather  than 
the  order  or  time  in  which  the  acts  are  to 
be  done,  or  the  structure  of  the  instrument^ 
or  the  arrangement  of  the  covenant. 

For  other  cases,  see  Covenants  and  Condi- 
tions,  IL  a,  in  Dig.  1-52  N.  8. 

Contract  —  proviso  —  condition. 

5.  A  proviso  in  a  contract  creates  a  con- 
dition precedent,  in  the  absence  of  anything 
in  the  contract  to  show  that  such  was  not 
the  intention  of  the  parties. 

For  other  cases,  see  Covpnants  and  Condi- 
tions,  II.  a,  in  Dig.  1-^2  N.  8. 

Sale  "-  tender  —  article  not  bargained 
for. 

6.  In  a  contract  of  sale  where  the  article 
tendered  is  different  in  any  respect  from  the 
article  bargained  for,  the  other  party  is  not 
bound  to  take  it. 

For  of  her  cases  y  see  8ales,  III.  a,  in  Dig. 
1-52  TH.  8. 

Contrnct  —  failure  to  perform  —  aban- 
donment. 

7.  When  the  failure  to  perform  a  contract 
is  in  regard  to  matters  which  would  render 
the  performance  of  the  rest  a  l^ing  difTer- 


Note.  —  The  right  of  the  vendee  to  rescind 
a  contract  for  the  sale  of  land  because  of 
the  vendor's  breach  of  covenant  to  make 
improvements  is  treated  in  the  notes  to 
Crampton  v.  McLaughlin  Realty  Co.  21 
L.R.A.(N.S.)  823,  and  McMillan  v.  Ameri- 
can Suburban  Corp.  L.R.A.1917B,  403. 
L.R.A.1917F. 


Generally,  as  to  the  waiver  or  loss  of  a 
purchaser's  right  to  rescind  a  contract  for 
purchase  of  real  property,  including  effect 
of  laches  or  delay,  see  note  to  Faulkner  v. 
Wassmer,  30  L.R.A.(N.S.)  872;  and  later 
case,  Whitney  y.  Bissell,  L.R.A.1915D,  257. 
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ent  in  flubstance  from  what  was  contracted 
for,  the  party  not  in  default  may  abandon 
the  contract. 
For  other  caaea,  see  Contracts,  V,  h,  t»  Dig, 

Same  -«  rescission  —  laches  —  negotia- 
tions. 

8.  Where  one  party  to  a  contract,  on  the 
breach  thereof  by  the  other,  promptly  gives 
notice  that  he  tVill  not  be  bound  by  the 
-same,  and  demands  to  be  put  in  the  position 
in  which  he  was  at  the  time  the  contract 
was  made,  and  offers  to  surrender  all  his 
rights  under  the  contract^  and  enters  into 
negotiations  with  the  other  party  with  the 
object  of  settling  their  differences  without 
recourse  to  the  courts,  which  ultimately 
come  to  naught,  the  doctrine  of  laches  will 
not  be  applied  to  defeat  the  injured  party 
of  his  remedy,  when  only  about  three  years 
have  elapsed,  unless  it  is  clearlv  shown  that 
the  defendant  has  been  injured  or  deprived 
of  some  defense  by  reason  of  the  delay  in 
instituting  suit. 
For  other  cases,  see  Limitation  of  Actions,  L 

b,  in  Dig,  1-52  N,  8, 

Same  —  remedy  at  law  —  speculative 
damages. 

0.  The  difference  between  the  value  of 
wild  and  unimproved  lands  situated  about 
70  miles  from  any  railroad,  and  the  same 
lands  with  a  railroad  running  through  or 
within  10  miles  from  them,  may  be  very  ap- 
preciable, but  is  BO  speculative  as  not  to 
be  susceptible  of  proof,  and  the  party  in- 
jured by  the  failure  of  one  who  agreed  with 
him  to  construct  the  railroad  has  not  an 
adequate  remedy  at  law  to  recover  damages 
for  the  breach. 
For  other  cases,  see  Contracts,  Y*  c,  «t  Dig, 

1-32  y.  8, 

(April  28,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Osceola  County 
overruling  a  demurrer  to  the  complaint  in  a 
suit  for  the  cancelation  of  a  contract  for  the 
sale  of  land  and  for  the  recovery  of  a  cer- 
tain amount,  with  interest,  paid  by  plain- 
tiff on  the  contract.     Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Crawford  A  Jarrell  for  appel- 
lant. 

Messrs.  Dickinson  Sk  Dickinson  for  ap- 
pellee. 

Browne,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellee,  the  complainant  below, 
brought  suit  against  appellant  by  bill  in 
equity  in  Osceola  county  to  cancel  a  con- 
tract for  the  sale  of  land,  and  to  recover 
$730.05,  with  interest. 

Under  the  terms  of  the  contract,  which  is 
set  out  in  full  in  the  bill,  the  appellee  agreed 
to  buy  a  fraction  over  82  acres  of  wild  un- 
improved lands  situated  about  70  miles  from 
any  accessible  railroad  station,  and  was  to 
L.R.A.1917F. 


pay  therefor  $1,441^0,  with  interest  at  the 
rate  of  6  per  cent  per  annum,  payable 
$480.40  on  the  execution  of  the  contract, 
and  the  balance  in  five  payments  of  $192.90 
and  interest  on  the  13th  day  of  February  of 
1012,  1013,  1914,  1915,  and  1916. 

The  contract  contained  this  clause: 

"Provided,  however,  and  these  presents 
are  made  and  entered  into  partly  in  consid- 
eration thereof,  anything  in  this  agreement 
to  the  contrary  notwithstanding: 

"1.  That  the  vendor  (Southern  Coloniza- 
tion Company)  will  construct  and  operate, 
or  cause  to  be  constructed  and  operated,  on 
or  before  December  31,  1912,  a  line  of  rail- 
road running  approximately  in  a  northerly 
and  southerly  direction  through  the  body 
of  land  of  which  the  aforesaid  lands  are  a 
part;  said  line  of  railroad  to  be  so  located 
as  to  be  within  ten  (10)  miles  thereof." 

There  are  various  other  terms  and  stipu- 
lations whidi  are  not  necessary  to  refer  to 
here,  as  nothing  is  involved  concerning 
them. 

The  complainant  allies  in  substance  he 
made  the  initial  payment  of  $480.40,  and 
the  first  payment  of  $192.90  and  interest"^ 
amounting  to  $87*65,  which  came  due  on 
February  13,  1912,  and  otherwise  complied 
with  the  tonoB  of  the  contract.  He  further 
alleiges  that  the  Southern  Colonization  Com- 
pany did  not  construct  and  operate,  or  cause 
to  be  constructed  and  operated,  on  or  be- 
fore December  31,  1912,  a  line  of  railway  as 
oonditioned  in  the  contract,  and  that  com- 
plainant, when  the  payment  by  him  provided 
for  in  the  contract  oame  due  on  February 
13,  1913,  notified  the  defendant  that  he 
would  not  make  the  payment  because  the 
defendant  had  not  built  the  railroad  as  pro- 
vided and  agreed,  and  denutnded  the  return 
of  the  money  he  had  paid  on  the  contract^ 
amounting  to  $730.95,  and  offered  to  re- 
turn and  surrender  his  contract;  and  after 
considerable  correspondence  between  them, 
the  defendant  finally  stopped  corresponding 
and  failed  to  comply  with  his  demand;  that 
complainant  never  took  or  entered  into  pos- 
session of  the  land,  and  that  the  same  axe 
wild  and  unimproved,  and  in  the  same  con- 
dition that  they  were  at  the  time  the  con- 
tract was  entered  into,  and  that  he  is  ready 
and  willing  to  place  defendant  in  statu  quo 
by  surrendering  the  contract  and  relieving 
him  from  all  liability  to  complainant,  and 
that  he  has  filed  the  contract  and  a  duly 
executed  release  thereof  in  the  r^istry  of 
the  court  to  be  delivered  to  defendant  on 
cancelation  of  the  contract  and  return  by 
defendant  of  money  paid  him  by  complain- 
ant on  the  same. 

The  defendant  filed  a  demurrer  to  the  bill 
on  the  following  grounds: 
.    "(1)  The  bill  of  complaint  does  not  show 
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a  sufficient  cause  of  action  to  warrant  a  re- 
scission of  the  contract. 

"(2)  The  bill  of  complaint  shows  that 
complainant  has  been  guilty  of  laches. 

"(3)  The  bill  of  complaint  shows  that 
complainant  did  not  restore  the  property  in 
controversy  or  any  of  the  rights  acquired 
in  same  to  the  respondent  at  the  time  re- 
scission is  claimed. 

"(4)  niat  the  stipulation  to  build  the 
railroad  mentioned  in  said  bill  of  com- 
plaint within  a  limited  time  is  an  independ- 
ent covenant,  and  therefore  not  ground  for 
rescission  of  any  contract." 

The  demurrer  being  overruled,  the  de- 
fendant appealed,  and  assigns  as  error  the 
overruling  of  the  demurrer. 

The  main  question  raised  by  the  demur- 
rer IS  whether  the  clause  in  the  contract 
of  sale  whereby  the  Southern  Colonization 
Company  bound  itself  to  construct  and  oper- 
ate a  line  of  railroad  through  the  body  of 
land  of  which  the  land  under  consideration 
is  a  part,  the  railroad  to  be  located  so  as  to 
be  within  10  miles  thereof,  is  a  dependent 
or  an  independent  covenant.  Notwithstand- 
ing that  this  question  has  been  the  source 
of  much  litigation,  the  authorities  are  help- 
ful only  in  a  general  way,  because,  while  the 
rule  seems  to  be  clear  that  where  a  cove- 
nant is  dependent,  the  failure  to  perform  it 
entitles  the  other  party  to  the  contract  to  a 
rescission,  we  come  back  to  the  proposition, 
whether  this  is  a  dependent  or  an  independ- 
ent covenant,  and  for  the  determination  of 
that  we  must  look  to  the  contract  itself. 
Where  the  contract  states  clearly  that  any 
or  all  the  covenants  to  be  performed  by 
one  party  are  conditioned  upon  the  other 
party  carrying  out  his  covenants,  or  any  of 
them,  there  is  no  trouble  in  construing  it; 
but  where  it  is  not  so  expressed,  it  becomes 
necessary  to  construe  the  contract  and  de- 
rive therefrom  what  was  intended.  The 
word  "condition"  is  not  necessary  to  the  cre- 
ation of  an  estate  upon  condition,  if  it 
plainly  appears  from  the  words  used  that 
the  intent  of  the  parties  was  to  create  an 
estate  of  that  description.  Glocke  v. 
Glocke,  113  Wis.  303,  67  L.R.A.  458,  89  N. 
W.  118;  Richter  v.  Richter,  111  Ind.  466, 
12  N.  E.  698.  'To  ascertain  whether  cove- 
nants are  dependent  or  not,  the  intention 
of  the  parties  is  to  be  sought  for  and  re- 
garded rather  than  the  order  or  time  in 
which  the  acts  are  to  be  done,  or  the  struc- 
ture of  the  instrument,  or  the  arrangemefit 
of  the  covenant."    2  Parsons,  Contr.  646. 

A  proviso  in  a  contract  creates  a  con- 
dition precedent,  in  the  absence  of  anything 
in  the  contract  to  show  that  such  was  not 
the  intention  of  the  parties. 

In  Wright  v.  Tuttle,  4  Day,  313,  Mr. 
Justice  Swift  said:  "There  is  no  word 
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more  proper  to  import  or  express  a  con- 
dition than  the  word  'provided;'  and  it 
shall  always  be  so  taken,  unless  it  appear 
from  the  context  to  be  the  intent  of  the 
party  that  it  shall  constitute  a  covenant." 

In  Robertson  v.  Caw,  3  Barb.  410,  the 
court  said:  "'Provided'  ...  is  the 
appropriate  term  for  creating  a  condition 
precedent."  "The  word  'provided*  means  'on 
condition.' "  De  Vitt  v.  Kaufman  County, 
27  Tex.  Civ.  App.  332,  66  S.  W.  224.  "No 
word  better  expresses  a  condition,  and  it  ia 
always  so  taken,  unless  the  context  shows 
that  the  intent  was  to  create  a  covenant." 
Rich  v.  Atwater,  16  Conn.  409.  Webster 
defines  "provided"  as  "on  condition;  with 
the  stipulation;  with  the  understanding." 
The  Standard  Dictionary  definitions  are: 
"On  condition ;  it  being  stipulated  or  under- 
stood; a  conditional  partiole  expressing  a 
limitation  or  exception;  followed  by  that 
expressed  or  understood,  or  provided  that 
so  and  so  shall  happen." 

The  clause  in  the  contract  under  consid- 
eration is  even  stronger  than  if  it  had  mere- 
ly said  "provided,  that,"  etc  It  says: 
"Provided,  however,  and  these  presents  are 
made  and  entered  into  partly  in  consider- 
ation thereof,  anything  to  the  contrary  not- 
withstanding; that  the  vendor  (Southern 
Colonization  Company)  will  construct  and 
operate,  or  cause  to  be  constructed  and  oper- 
ated, on  or  before  December  31,  1912,  a  line 
of  railroad  running  approximately  in  a 
northerly  and  southerly  direction  through 
the  body  of  land  of  which  the  aforesaid 
lands  are  a  part;  said  line  of  railroad  to 
be  so  located  as  to  be  within  ten  (10)  miles 
thereof." 

The  price  contracted  to  be  paid,  nearly 
$17.50  per  acre  for  w^ild  lands  approximate- 
ly 70  miles  from  any  line  of  railroad,  sup- 
ports the  appellee's  contention  that  the 
Southern  Colonization  Company  contracted 
to  sell  him  land  situated  within  10  miles 
of  a  railroad,  the  construction  of  which  by 
appellant  was  a  condition  precedent  to  the 
complete  fulfilment  of  his  part  of  the  con- 
tract. 

An  examination  of  the  cases  cited  by  the 
appellant  in  support  of  its  contention  that 
the  agreement  of  the  Southern  Colonization 
Company  to  build  the  railroad  is  not  a  de- 
pendent condition  discloses  that  in  all  of 
them  the  decision  was  predicated  on  a  dif- 
ferent state  of  facts  from  that  presented  in 
the  instant  cause.  A  brief  review  of  some 
of  them  will  disclose  the  distinction.  The 
case  of  Stephenson  v.  Atlas  (Hoal  (Ik).  147 
Ala.  432,  41  So.  301,  was  one  to  cancel  an 
executed  contract.  In  the  case  of  Pied- 
mont Land  Improv.  Co.  v.  Piedmont  Foun- 
dry &  Mach.  Co.  96  Ala.  389,  11  So.  332,  a 
deed  had  been  given  in  part  consideration  of 
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the  Piedmont  Fonndry  A  Maehine  Company 
erecting  a  foundry  on  the  land  and  keeping 
it  in  full  operation  for  a  term  of  two  years. 
Hie  foundry  company  erected  the  works  and 
operated  them  for  a  time,  but  stopped  work 
before  the  expiration  of  two  years  upon  be- 
coming insolvent.  In  this  case  the  deed  had 
passed,  and  the  foundry  had  been  erected, 
conditions  which  are  not  found  in  the  case 
under  consideration.  The  court  in  that  case 
said:  ''From  these  facts  it  is  quite  manifest 
that  if  a  rescission  should  be  decreed  by 
the  court,  it  would  not  be  practicable  for 
the  parties  to  be  put  in  the  situation  they 
occupied  when  the  contract  was  made." 

There  is  no  impedimoit  to  putting  par- 
ties  to  this  suit  in  the  identical  situation 
they  occupied  when  the  contract  was  made. 
The  bill  alleges  that  the  complainant  never 
took  possession  of  and  entereid  into  posses- 
sion of  the  lands,  which  are  wild  and  im- 
improved,  and  are  in  the  same  oondition 
they  were  at  the  time  the  contract  was 
made;  and  that  complainant  has  deposited 
the  contract  and  a  duly  executed  release 
thereof  with  the  derk  of  the  circuit  court 
for  Osceola  county,  to  be  held  by  him  in  the 
registry  of  the  court  to  be  delivered  to  the 
appellant  upon  the  court  decreeing  a  waiver 
of  the  contract,  and  the  return  to  complain- 
ant of  the  money  he  has  paid  on  account 
of  same.  In  Barnes  v.  Campbell,  —  Tex. 
Civ.  App.  — ,  179  S.  W.  444,  the  vendor 
filed  a  plat  showing  a  viaduct  which  con- 
nected a  tract  of  land  in  which  vendee  pur- 
chased a  number  of  lots,  within  the  city  of 
Dallas.  Contemporaneously  to  filing  this 
plat,  there  was  filed  a  deed  of  dedication  to 
the  city  of  Dallas  by  the  appellant  (vend- 
or), which  began  with  the  recital,  "Where- 
as, there  is  to  be  built  a  viaduct  on  or 
across  the  G.,  C.  &  S.  F.  R.  R.  tracks,"  and 
the  right  of  way  had  been  conveyed  and  ded- 
icated. In  the  deed  of  dedication  the  city 
was  granted  the  privilege  to  construct  an 
approach  to  the  viaduct,  and  a  sufficient 
portion  of  the  company's  land  was  given 
the  city  for  the  construction  of  the  ap- 
proaches. Campbell  sold  some  of  the  lots, 
and  subsequently  he  and  other  owners  there- 
of brought  suit  to  have  the  deeds  canceled. 
The  case  differed  from  the  instant  case  in 
that  the  deeds  had  passed  and  the  consid- 
eration fuUy  paid,  and  there  was  no  ex- 
press agreemeht  t^at  Barnes  and  Mitchell 
were  to  construct  the  viaduct. 

In  the  case  of  Lewis  v.  Brookdale  Land 
Co.  124  Mo.  672,  28  S.  W.  324,  a  street  car 
manufacturing  company,  for  a  bonus,  con- 
tracted with  the  Brookdale  Land  Company 
to  construct  its  plant  on  the  land  company's 
land,  and  to  maintain  it  there  for  a  cer- 
tain time.  The  land  company  to  raise  the 
bonus  sold  a  number  of  lots  in  the  tract 
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where  the  manufacturing  plant  was  to  be 
built,  and  the  contract  of  sale  contained  a 
condition  that  it  should  only  be  in  force 
if  the  land  company  should  secure  the  lo- 
cation of  the  car  company's  works  on  a  des- 
ignated part  of  the  tract.  The  car  com- 
pany constructed  its  works  and  had  them  in 
running  order  and  operated  its  business  as 
a  plant  by  the  time  called  for  in  its  con- 
tract with  the  land  company.  Lewis  then 
closed  up  his  lot  purchase  by  taking  a  deed, 
and  finally  met  all  deferred  payments;  but 
before  making  his  last  payment  he  visited 
the  street  car  works  and  found  them  in 
full  operation.  Subsequently  the  car  works 
were  destroyed  by  fire  and  were  not  rebuilt. 
Lewis  brought  suit  against  the  land  com- 
pany to  have  his  deeds  canceled,  and  to  re- 
cover what  he  had  paid  for  his  lots.  The 
court  held  that  Lewis  was  a  mere  stranger 
to  the  contract  between  the  two  companies, 
''and  was  not  in  privity  with  either  of  the 
contracting  parties  in  that  contract."  The 
court  further  held  that  the  evidence  showed 
that  the  car  company's  works  were  secured 
and  located  as  required,  and  in  actual  oper- 
ation when  destroyed  by  fire,  and  said:  "It 
seems  to  be  evident  that  the  ultimate  ob- 
ject in  view,  the  capsheaf  of  the  contract, 
was  the  securing  of  the  location  of  the  car 
company's  works  at  the  point  designated; 
the  other  portions  of  the  instrument  were 
but  subsidiary  to  that  end.  .  .  .  The 
authorities  cited  by  defendant  abundantly 
support  the  position  that  if  the  end  to  be 
attained  has  been  secured,  .  .  .  minor 
matters  and  measures  conducing  thereto, 
.  .  .  although  they  remain  to  some  ex- 
tent unperformed,  will  be  disregarded." 

If  the  appellant  in  the  instant  case  had 
built  the  railroad  and  commenced  operat- 
ing it,  and  the  appellee  had  completed  his 
payments  and  taken  deeds  for  his  land,  and 
subsequently,  through  adversity  or  other 
cause,  the  company  ceased  to  operate  the 
railroad,  the  case  would  come  within  the 
doctrine  of  the  case  cited.  The  "capsheaf" 
of  the  contract  in  the  instant  case  was  the 
construction  of  the  railroad,  and  that  was 
imperformed. 

In  the  case  of  Crampton  v.  McLaiTsrhlin 
Realty  Co.  61  Wash.  625,  21  L.R.A.(N.S.) 
823,  09  Pac.  586,  a  contract  for  the  sale  of 
land  on  deferred  payments  contained  several 
clauses  in  the  nature  of  building  restric- 
tions, and  concluded  with  these  covenants: 
"Said  first  parties  agree  that  they  will, 
free  of  oost  to  said  second  party,  put  in 
the  necessary  cement  sidewalks,  sewer  and 
water  mains,  and  pave  the  abutting  street, 
witliin  one  year  from  the  date  hereof."  The 
defendants  set  up  in  their  answer  that  they 
had  partially  paved  the  street,  and  had  put 
in   sidewalks,    water   mains,   gutters,    and 
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curbs,  and  had  laid  the  foundation  for  pav- 
ing the  street,  and  had  completed  75  per 
cent  in  the  cost  and  value  of  the  improve- 
ments which  they  had  agreed  to  make. 

A  leading  English  case,  that  of  Bowes  v. 
Shand,  L.  R.  2  App.  Gas.  455,  after  sev- 
eral appeals,  was  finally  decided  by  the 
House  of  Lords.  In  that  case,  two  con- 
tracts were  made  in  London,  each  for  the 
sale  of  300  tons  of  "Madras  rice,  to  be 
shipped  at  Madras  or  coast  for  this  port 
during  the  months  of  March  ^^  April, 
1874,  per  Rajah  of  Cochin."  Part  of  the 
rice  was  shipped  in  February  and  part  in 
March;  the  purchaser  refused  to  accept  the 
rice,  and  the  seller  sued  for  the  purchase 
price,  contending  that  the  clause  in  the  con- 
tract ''to  be  shipped  during  the  months  of 
March  and  April"  was  not  a  condition  prece- 
dent, and  that  its  being  shipped  at  another 
and  different  time  was  only  a  breach  of 
stipulation  which  could  be  compensated  for 
in  damages.  The  purchaser  contended  that 
the  time  when  the  rice  was  to  be  shipped 
was  part  of  the  description  of  the  subject- 
matter  of  what  was  sold,  and  if  that  part 
of  the  contract  was  not  complied  with,  he 
had  the  right  to  ignore  the  contract,  and 
should  not  be  required  to  take  the  goods, 
seek  compensation  in  damages;  and  this 
view  was  accepted  by  the  House  of  Lords. 
Lord  Chancellor  Cairns  said:  "Before  leav- 
ing that  part  of  the  case,  I  must  advert  to 
a  suggestion  which  was  made  at  the  bar  on 
behalf  of  the  respondents,  {although  it  does 
not  appear  to  have  been  made  in  the  court 
below.  It  was  suggested  that  even  if  the 
construction  of  the  contract  be  as  I  have 
stated,  still  if  the  rice  was  not  put  on  board 
in  the  particular  months,  that  would  not  be 
a  reason  which  would  justify  the  appellants 
in  having  rejected  the  rice  altogether,  but 
that  it  might  afford  a  ground  for  a  cross 
action  by  them  if  they  could  show  that  any 
particular  damage  resulted  to  them  from 
the  rice  not  having  been  put  on  board 
in  the  months  in  question.  My  lords,  I  can- 
not think  that  there  is  any  foundation  what- 
ever for  that  argument.  If  the  construc- 
tion of  the  contract  be  as  I  have  said  that 
it  bears,  that  the  rice  is  to  be  put  on  board 
in  the  months  in  question,  that  is  part  of 
the  description  of  the  subject-matter  of 
what  is  sold.  What  is  sold  is  not  300  tons 
of  rice  in  gross  or  in  general.  It  is  300 
tons  of  Madras  rice  to  be  put  on  board  at 
Madras  during  the  particular  months." 

In  the  same  case  Lord  Blackburn  said: 
"It  was  argued,  or  tried  to  be  argued,  on 
one  point,  that  it  was  enough  that  it  was  i 
rice,  and  that  it  was  immaterial  when  it 
was  shipped.  As  far  as  the  subject-matter 
of  the  contract  went,  its  being  shipped  at  | 
another  and  different  time  being  (it  was 
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said)  only  a  breach  of  a  stipulation  which 
could  be  compensated  for  in  damages.  But 
I  think  that  that  is  quite  untenable.  .  .  . 
If  the  description  of  the  article  tendered  is 
different  in  any  respect,  it  is  not  the  article 
bargained  for,  and  the  other  party  is  not 
bound  to  take  it.  .  .  .  Before  the  defend- 
ants can  be  compelled  to  take  anything  in 
fulfilment  of  that  contract,  it  must  be 
shown  not  merely  that  it  is  equally  good, 
but  that  it  is  the  same  article  as  they  have 
bargained  for;  otherwise  they  are  not  bound 
to  take  it." 

In  the  case  of  Ballanoe  v.  Vanuxem,  191 
111.  319,  61  N.  E.  85,  the  court  said:  "When 
the  failure  to  perform  the  contract  is  in 
respect  to  matters  which  would  render  the 
performance  of  the  rest  a  thing  different, 
in  substance,  from  what  was  contracted  for, 
so  far  as  we  are  advised  the  authorities  all 
agree  the  party  not  in  default  may  aban- 
don tihe  contract." 

See  also  Bank  of  Columbia  v.  Hagner,  1 
Pet.  455,  7  L.  ed.  219;  Iforrington  t. 
Wright,  115  U.  S.  188,  29  L.  ed.  366,  6  Sup. 
Ct.  Rep.  12;  Telfener  v.  Russ,  162  U.  8. 
170,  40  L.  ed.  930,  16  Sup.  Ct.  Rep.  695; 
Bordenave  v.  Gregory,  6  East,  107,  102 
Eng.  Reprint,  1009,  1  Smith,  306. 

Construing  this  contract  in  the  light  of 
all  conditions  and  circumstances,  it  seems 
clear  to  us  that  Derfler  intended  to  buy, 
and  the  Southern  Colonization  Company 
agreed  to  sell  to  him,  land  situated  on  or 
within  10  miles  of  a  railroad.  He  did  not 
contract  to  buy  wild,  unimproved  lands  up- 
ward of  75  miles  from  a  railroad,  but  lands 
either  on  or  within  10  miles  of  one.  The 
payments  were  distributed  over  a  period  of 
time,  so  that  tlie  last  four  payments  would 
not  fall  due  until  the  time  when  the  rail- 
road was  to  be  completed  and  in  operation. 
When  this  time  had  elapsed  and  the  rail- 
road had  not  been  constructed  as  provided 
and  agreed,  Derfler  at  once  notified  the  col- 
onization company  that  he  would  make  no 
more  payments,  and  demanded  the  return 
of  all  the  money  he  had  paid  them,  and  of- 
fered to  surrender  his  contract. 

There  was  some  delay  before  the  suit  to 
rescind  was  instituted,  and  the  appellant 
contends  that  Derfler  was  guilty  of  laches. 
The  bill  charges  that  promptly  upon  the  ex- 
piration of  the  time  when  the  railroad  was 
to  have  been  completed,  Derfler  offered  to 
surrender  his  contract,  and  demanded  the 
return  of  all  money  he  had  paid  the  coloni- 
zation company,  but  that  they  kept  writing 
and  dickering  with  him  for  some  months, 
and  finally  refused  to  correspond  with  him 
any  further. 

Where  one  party  to  a  contract  on  the 
breach  thereof  by  the  other  party  promptly 
gires  notice  that  he  will  not  be  bound  by 
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the  same,  and  demajids  to  be  put  in  the  po- 
sition in  which  he  was  at  the  time  the  con- 
tract was  made,  and  offers  to  surrender  all 
his  rights  under  the  contract,  and  enters 
into  negotiations  With  the  other  party  with 
the  object  of  settling  their  differences  with- 
out recourse  to  the  courts,  which  ultimately 
come  to  naught,  the  doctrine  of  laches  will 
not  be  applied  to  defeat  the  injured  party 
of  his  remedy,  when  only  about  three  years 
have  elapsed,  unless  it  is  clearly  shown  that 
the  defendant  has  been  injured  or  deprived 
of  some  defense  by  reason  of  the  delay  in 
instituting  suit. 

The  only  other  question  for  consideration 
is  the  contenticm  that  the  appellee  is  con- 
fined to  a  suit  at  law  for  damages  for  the 
breach  of  the  contract.  Tlie  difference  be- 
tween the  value  of  wild  and  unimproved 
lands  situated  about  70  miles  from  any  rail- 
road, and  the  same  lands  with  a  railroad 
running   through^   or   within   10  miles  of 


them,  is  so  speculative  as  not  to  be  sus- 
ceptible of  proof.  In  the  cases  cited  by  the 
appellant  in  support  of  his  position,  the 
damages  were  capable  of  being  accurately 
estimated  and  proven.  The  proper  deter- 
mination of  this  point,  however,  does  not 
depend  solely  on  whether  the  damages  are 
capable  of  being  estimated  and  proven,  be- 
cause, as  we  have  already  shown,  the  ar- 
ticle which  the  Southei-n  Colonization  Com- 
pany was  capable  of  selling  to  Derfier  was 
not  what  he  contracted  to  buy,  and  that  he 
therefore  had  the  right  to  ignore  the  con- 
tract, and  demand  that  he  be  placed  in  the 
position  in  which  he  was  at  the  time  the  con- 
tract was  made.  We  find  no  error  in  the 
order  of  the  Chancellor  overruling  defend- 
ant's demiu-rer  to  the  bill,  and  the  judgment 
is  afiSrmed. 

Taylor,    Shackleford,    Whitfield,    and 
£1I18,  JJ.,  concur. 


KANSAS  SUPREME  COTJRT. 

HENRY  D.  ERASER 
v. 

CHICAGO,    ROCK   ISLAND,    &   PACIFIC 
RAILWAY  COMPANY,  Appt. 

(101  Kan.  122, 165  Pac.  831.) 

Master  and  servant  —  injury  of  serrane 
by  burglar  —  liability  of  master. 

The  defendant,  an  interstate  carrier,  main- 
tains a  large  freight  house  having  many 
doors.  It  was  known  there  were  persons 
about  the  freight  house  at  different  times  of 
the  night  watching  for  an  opportunity  to 
steal  property  in  the  defendant's  care.  At 
the  close  of  business  each  day,  it  was  the 
duty  of  an  employee  known  as  the  door  man 
to  close  all  doors  and  bolt  them.  The  plain- 
tiff was'  night  watchman  of  the  freight 
house,  and  his  duties  were  to  look  after  and 
protect  the  property  in  the  defendant's  cus- 
tody. The  first  duty  of  the  watchman,  on 
coming  into  the  building  in  the  evening, 
was  to  see  that  all  doors  were  closed  and 
bolted,  but  this  duty  had  not  been  communi- 
cated to  the  plaintiff.  At  1:05  a.  m.,  while 
going  his  rounds,  the  plaintiff  discovered 
that  one  of  the  doors  was  open.  Suspecting 
the  presence  of  an  intruder,  he  commenced 
to  draw  his  revolver,  when  he  was  shot  in 
the  arm  by  which  he  carried  his  lantern,  by 
a  man  who  escaped  through  the  open  door. 
The  plaintiff  had  passed  by  the  door  hourly 
since  7:05  of  the  evening  before,  and  the 
door  had  been  closed.     Assuming  the  door 

Headnote  by  Buboh,  J. 

Sote.  —  As  to  liability  of  maater  for  the 
intentional  killing  or  injury  of  a  servant  by 
a  third  person,  see  annotation  following  thia 
case,  post,  753. 
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man  failed  to  bolt  the  door,  it  is  held  the 
omission  merely  created  a  condition  which 
made  entrance  into  the  building  less  diffi- 
cult, and  that  the  cause  of  the  plaintiff's 
injury  was  the  independent,  unrelated,  crim- 
inal act  of  the  intruder,  who  used  the  door 
to  gain  admission  to  the  building. 
For  other  cases y  see  Proximate  Cause,  V.  in 
Dig,  1-62  N.  8. 

(June  9,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Wyandotto 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries for  which  defendant  was  alleged  to 
be  responsible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Paul  G.  Walker,  lAither 
Burns,  and  O.  li.  Miller,  for  appellant: 

As  between  a  railroad  company  and  its 
employee,  it  will  be  presumed,  in  the  ab- 
sence of  anything  to  the  contrary,  that  the 
railroad  company  has  performed  its  duty  in 
all  respects. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Wagner,  33 
Kan.  660,  7  Pac.  204,  15  Am.  Neg.  Cas.  19; 
Chicago,  K.  I.  &  P.  R.  Co.  v.  Rhoades,  64 
Kan.  553,  68  Pac.  58,  11  Am.  Neg.  Rep. 
383;  Atchison,  T.  k  S.  F.  R.  Co.  v.  Baum- 
gartner,  74  Kan.  148,  85  Pac.  822,  10  Ann. 
Cas.  1094. 

The  leaving  of  this  door  unlocked  or  un- 
fastened was  not  the  proximate  cause  of 
the  injury  to  the  plaintiff. 

Missouri  P.  R.  Co.  v.  Columbia,  65  Kan. 
390,  58  L.R.A.  399,  69  Pac.  336;  Cleghorn 
V.  Thompson,  62  Kan.  727,  54  L.R.A.  402, 
64  Pac.  605;  Cole  v.  German  Sav.  A  L.  Soc. 
63  L.R.A.  416,  59  C.  C.  A.  593,  124  Fed.  113, 
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14  Am.  Neg.  Rep.  676;  Jennings  v.  Davie,  109 
C.  C.  A.  431,  187  Fed.  703;  Teis  v.  Smuggler 
Min.  Co.  15  L.R.A.(N.S.)  893,  85  CO.  A. 
478,  158  Fed.  260;  Scheffer  v.  Washington 
City,  V.  M.  k  G.  S.  R.  Co.  106  U.  S.  249,  26 
L.  ed.  1070;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Calhoun,  213  U.  S.  8,  53  L.  ed.  674,  29  Sup. 
Ct.  Rep.  321;  Kitchen  v.  Carter,  47  Neb. 
776,  66  N.  W.  855;  Texas  &  P.  R.  Co.  v. 
Beckworth,  11  Tex.  Civ.  App.  153,  32  S.  W. 
347,  6  Am.  Neg.  Cas.  723 ;  Claypool  v.  Wig- 
more,  34  Ind.  App.  35,  71  N.  £.  509;  Alex- 
ander V.  New  Castle,  115  Ind.  61,  17  N.  E. 
200;  McGahan  v.  Indianapolis  Natural  Gas 
Co.  140  Ind.  335,  20  L.R.A.  355,  49  Am.  St. 
Rep.  199,  37  N.  £.  601;  Stone  v.  Boston  & 
A.  R.  Co.  171  Mass.  536,  41  L.R.A.  794,  61 
N.  E.  1,  4  Am.  Neg.  Rep.  490. 
•  The  independent  act  of  a  third  person 
that  intervenes  between  the  wrong  com- 
plained of  and  the  injury  sustained  is  a 
good  test  of  remoteness  that  forbids  re- 
covery. 

Cuff  V.  Newark  &  N.  Y.  R.  Co.  35  N.  J. 
L.  17,  10  Am.  Rep.  205;  South  Side  Pass. 
R.  Co.  V.  Trick,  117  Pa.  390,  2  Am.  St.  Rep. 
672,  11  Atl.  627;  Glassey  v.  Worcester  Con- 
sol.  Street  R.  Co.  185  Mass.  315,  70  N.  E. 
199,  18  Am.  Neg.  Rep.  86;  Thweatt  v.  Hous- 
ton, E.  &  W.  T.  R.  Co.  31  Tex.  Civ.  App.  227, 
71  S.  W.  976,  13  Am.  Neg.  Rep.  452. 

Messrs.  VV.  B.  Sutton  and  W.  B.  Sutton, 
Jr.,  for  appellee. 

Bnrch,  J.,  delivered  the  opinion  of  the 
court : 

The  action  was  one  for  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff, 
who  wa«  an  employee  of  the  defendant.  The 
plaintiff  recovered,  and  the  defendant  ap- 
peals. 

The  defendant  maintains  two  freight 
houses  in  Kansas  City,  Missouri,  which  ex- 
tend north  and  south  and  are  connected  by 
a  dock  or  platform.  At  the  close  of  business 
each  day,  a  door  man  sees  to  it  that  all 
doors  are  closed  and  bolted.  About  6 
o'clock  in  the  evening,  a  watchman  comes  in 
and  remains  until  6  o'clock  the  next  morn- 
ing. The  watchman  is  the  only  man  in 
ciiarge  of  the  company's  property  at  night, 
and  his  duties  are  to  protect  and  look  after 
such  property  in  all  respects, — the  lights, 
fire,  water,  theft,  and,  If  doors  be  not  se- 
cured, to  secure  them.  Two  registry  boxes 
are  installed  in  each  building.  In  case  of 
fire,  the  watchman  breaks  the  box,  pulls 
down  a  lever,  and  so  gives  an  alarm.  Be- 
sides this,  the  watchman  is  required  to  visit 
each  box  at  stated  intervals  throughout  the 
night,  and  by  means  of  the  bell  indicate  to 
the  Western  Unicm  Telegraph  office  in  the 
Stock  Exchange  building  a  block  and  a  half 
from  the  freight  houses  that  he  is  awake 
L.R.A.1917F. 


and  on  duty.  Frank  Holland  was  the  watch- 
man for  both  buildings.  The  work  was 
too  heavy  for  one  man,  and  the  plaintiff 
took  Holland's  place  as  watchman  of  the 
north  building.  The  plaintiff  had  been 
fireman  of  the  heating  plant  which  heated 
the  freight  house  office.  It  required  but  a 
small  amount  of  work  to  attend  the  heat- 
ing plant,  and  he  continued  to  do  so  after 
he  assumed  the  duties  of  watchman.  -  One 
night  as  the  plaintiff  was  going  his  rounds, 
he  saw  an  open  door  on  the  west  side  and 
toward  the  north  end  of  the  building.  He 
had  passed  by  the  door  hourly  from  7:05 
p.  M.  to  12:05  A.  M.,  and  the  door  had  been 
closed;  but,  as  he  came  to  it  at  1:06  a.  m., 
it  was  open.  He  carried  a  lantern  at  his 
side  in  his  left  hand  and  a  revolver  in  a 
holster  under  his  left  arm.  Upon  seeing 
the  open  door,  he  reached  for  his  revolver 
with  his  right  hajid,  and  was  immediately 
shot  in  the  left  arm  by  a  man  who  escaped 
through  the  open  door. 

The  plaintiff's  petition  does  not  contain 
the  word  "watchman."  He  framed  his  peti- 
tion, and  he  framed  his  testimony  to  make 
it  appear  that  aside  from  his  duties  as 
fireman  his  duties  consisted  in  ringing  those 
two  bells,  installed  for  the  purpose  of  com- 
pelling him  to  make  an  hourly  record  of  the 
fact  that  he  was  awake  and  about  his  busi- 
ness. He  said  the  registry  boxes  were  for 
protection  against  fire,  and  had  to  be  rung 
every  hour.  He  had  no  orders  covering 
anything  except  his  duties  as  fireman  and 
turning  in  those  registry  boxes.  He  said 
Holland  was  a  watchman,  and  had  pulled 
the  bells  as  part  of  his  duties  as  watchman. 
Holland  was  relieved  of  all  duty  in  the 
north  building,  but  the  plaintiff  said  one  of 
Holland's  duties  was  taken  away  and  given 
to  him,  and  that  was  to  pull  t^e  bells,  and 
he  pulled  them  as  fire  protection.  The  plain- 
tiff's superior  officer  left  the  order*  for  him 
to  ring  those  bells.  He  had  no  orders  about 
doors,  except  the  one  through  which  he  en- 
tered the  building.  That  one  he  was  re- 
quired to  shut,  so  people  could  not  steal  or 
burn  or  do  any  damage,  and  he  locked  it 
behind  him  to  keep  anybody  from  coming 
in  after  him.  But  there  his  duties  in  re- 
spect to  doors  ended.  True,  he  said,  "While 
working  there  I  went  round  some  with  Hol- 
land, and  found  doors  open,  and  we  closed 
them;"  but  when  he  took  Holland's  place, 
and  there  was  no  other  employee  except 
himself  in  the  building,  sometimes  he 
glanced  aroimd  when  going  to  ring  his 
bells,  and  sometimes  he  did  not.  When  not 
ringing  the  bells,  he  stayed  in  the  office. 

The  supposed  foundation  for  the  defend- 
ant's legal  liability  in  damages  is  this:  The 
plaintiff  was  obliged  to  pass  by  the  door 
through  which  the  intruder  entered  every 
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hour  of  the  night,  in  going  from  the  office  to 
the  places  where  he  worked  the  bell>ringing 
charm  against  fire.  The  door  was  left  un- 
locked, and  no  guard  was  set  to  prevent 
desperadoes  from  making  a  breach  through 
thijs  weak  place  in  the  fortifications  behind 
which  the  plaintiff  rung  his  bells.  These 
culpable  omissions  exposed  the  plaintiff,  who 
was  entirely  without  fault,  to  great  bodily 
harm,  and  even  to  death,  and  did  in  fact, 
through  a  series  of  events  linked  together  in 
natural  sequence,  proximately  cause  the 
plaintiff  to  be  shot. 

Testimony  which  the  plaintiff  himself  pro- 
duced, and  the  testimony  of  witnesses  pro- 
duced by  the  defendant  whom  the  plaintiff 
did  not  undertake  to  contradict,  cut  the  un- 
derpinning from  the  fabrication  that  bell 
ringing  was  an  independent  employment, 
and  not  a  means  of  making  hourly  reports, 
and  established  the  fact  that  the  plaintiff 
was  watchman  of  the  north  building  in 
place  of  Holland,  and  succeeded  to  Hol- 
land's duties  there.  There  are  doors  and  i 
doors  of  the  north  freight  house,  which  is  I 
600  feet  long  and  45  feet  wide.  A  rolling 
door  at  the  south  end  opens  on  the  dock 
between  the  two  buildings,  and  has  bolts 
in  the  sides.  Another  door  fastens  in  that 
way.  The  west  doors,  about  thirty  in  num- 
ber, are  sliding  doors,  and  when  closed  are 
fastened  by  bolts  pushed  down  witib  the 
foot  into  slots.  Sometimes  it  would  be  dis- 
covered that  in  closing  the  building  in  the 
evening  a  bolt  had  not  been  pressed  down, 
and  the  proof,  coming  from  the  lips  of  the 
plaintiff's  own  witness  as  well  as  the  wit- 
nesses for  the  defendant,  was  that  the 
watchman's  first  duty  on  coming  into  the 
building  in  the  evening  was  to  see  that 
doors  were  closed  and  fastened.  The  plain- 
tiff did  not  dispute  this  proof,  but  on  re- 
buttal merely  reiterated  hie  claim  that  he 
had  no  instructions  regarding  doors,  and 
said  he  was  carried  on  the  pay  roll  as  a 
fireman.  The  plaintiff  had  pleaded  that  he 
was  engaged  in  interstate  commerce,  the 
defendant  being  an  interstate  carrier,  and 
the  case  was  submitted  to  the  jury  to  say 
whether  or  not  the  defendant  was  negligent 
in  not  furnishing  the  plaintiff  a  safe  place 
in  which  to  pursue  his  nocturnal,  indoor, 
interstate  conunerce  pastime  of  bell  ring- 
ing. 

There  was  just  one  fair  dispute  concern- 
ing the  facts,  and  that  was  whether  or  not, 
when  the  plaintiff  became  watchman  as  well 
as  fireman,  he  was  drilled  with  respect  to 
looking  after  the  doors  of  the  building. 
There  was  no  rational  ground  for  dispute 
to  be  settled  by  the  jury  that  the  plaintiff 
was  watchman,  "ringing  bells"  being  a 
.  freight-house  expression  denoting  the  duties 
of  watchman,  and  the  court  should  have  in- 
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structed  the  jury  to  that  effect.  There  was 
no  dispute  to  be  settled  by  the  jury  that 
the  first  thing  for  the  watchman  to  do  when 
he  came  on  duty  was  to  see  that  the  doors 
were  secured.  A  watchman  of  ordinary 
capacity  might  be  expected  to  understand 
this  fact  without  instruction.  The  plain- 
tiff admitted  he  had  gone  about  the  build- 
ing with  the  watchman,  had  observed  open 
doors,  and  had  closed  them.  But  if  the 
plaintiff  needed  instruction,  the  defendant's 
negligence  consisted  not  in  leaving  the  door 
unbolted,  or  failing  to  appoint  a  watchman 
to  guard  its  watchman  while  on  guard,  but 
in  not  telling  the  plaintiff  to  see  that  the 
door  was  bolted.  This  negligence  was  not 
relied  on  as  a  basis  for  recovery. 

There  was  evidence  that  it  was  generally 
known  there  were  persons  about  the  freight 
house  at  different  times  of  night  looking 
for  an  opportunity  to  steal  property  in  the 
defendant's  care.  An  unlocked  door  would 
facilitate  an  attempt  to  steal  should  one 
be  made.  The  defendant,  however,  had 
taken  precaution  against  theft.  Besides 
providing  a  man  whose  instructions  were  to 
close  and  bolt  the  doors  each  evening,  it 
provided  a  watchman,  who  went  through 
the  freight  house  with  a  lantern  hour  by 
hour  throughout  the  night,  and  the  plain- 
tiff testified  there  were  other  watchmen 
about  the  freight  house  and  railroad  yards. 
The  duty  to  take  precaution  to  protect  the 
property  of  shippers  from  theft  was  owed 
to  shippers,  and  not  to  the  plaintiff.  That 
duty  was  performed,  and  was  performed  in 
part  through  the  agency  of  the  plaintiff 
himself. 

The  omission  of  the  door  man  to  bolt  the 
closed  door,  and  the  shooting  of  the  plain- 
tiff, do  not  bear  to  each  other  the  relation 
of  cause  and  effect.  Omission  to  bolt  the 
door  was  fraught  with  no  peril  to  the  plain- 
tiff, active  or  latent.  Bolted  or  unbolted, 
the  door  was  not  a  hazard  which  plaintiff 
encountered  in  his  rounds,  and  omission  to 
bolt  it  neither  supplied  nor  set  in  action 
any  dangerous  instrumentality  or  agency. 
It  merely  created  a  condition  which  made 
entrance  to  the  building  less  difficult  than 
it  otherwise  would  have  been,  should  any- 
one desire  to  enter.  The  injury  resulted 
from  the  violent  and  malicious  act  of  a 
desperate  person  who  took  advantage  of  the 
condition  to  enter  the  building  for  some 
purpose  not  disclosed.  He  may  have  gone 
there  to  steal.  When  surprised,  he  exhibit- 
ed such  conduct  as  he  willed,  shot  the  plain- 
tiff, and  fled,  but  conduct  which  originated 
with  him,  and  which  did  not  originate  with 
the  door  man  or  the  door  the  evening  be- 
fore. 

The  plaintiff  cites  the  well-known  author- 
ities to  the  effect  that,  if  the  action  of  an 
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intervening  cause  might  have  been  antici- 
pated, the  intervening  cause  will  not  in- 
terrupt the  connection  between  the  original 
cause  and  the  injury.  The  rule  is  sound, 
but  it  presupposes  an  original  cause  of  in- 
jury which  manifests  consequences  in  an 
injurious  result.  We  all  anticipate  pocket 
picking  when  the  circus  comes,  and  house- 
breaking during  fair  week;  but  the  circus 
and  the  fair  are  not  the  causes  of  such 
crimes.  We  know,  too,  that  should  a  house- 
breaker be  discovered  in  the  ac£  of  commit- 
ting burglary,  he  might  do  violence  to  a 
person  interrupting  his  depredation.  ^But 
if,  knowing  the  city  to  be  infested  with  such 
characters  we  go  out  for  the  evening  leav- 
ing the  back  door  unlocked  and  leaving  a 
servant  in  the  house,  omission  to  lock  the 
door  is  not  the  cause  of  the  burglary,  should 
one  occur,  or  the  cause  of  injury  to  the  serv- 
ant who  trios  to  intercept  commission  of 
the  crime.  The  cause  of  injury  originates 
with  the  burglar,  whose  entrance  into  the 
house  was  not  obstructed  by  a  locked  door. 
On  the  other  hand,  when  an  act  or  omission 
has  bound  up  in  it  perils  which,  in  the  nat- 
ural order  of  things,  are  liberated  or  event- 
uate through  the  conduct  of  a  responsible 
human  being,  which  might  have  been  antic- 
ipated, and  injury  results,  the  original  act 
or  omission  is  proximate  cause.  Potency 
to  do  harm  was  contained  in  the  act  or  omis- 
sion from  the  beginning,  continued  to 
threaten  throughout  the  chain  of  events, 
and  came  to  fruition  in  the  ultimate  injury, 
albeit  the  utimate  injury  was  promoted  or 
precipitated  through  the  agency  of  an  inter- 
vening third  person. 

The  principle  involved  is  well  illustrated 
by  the  case  of  Clark  v.  E.  I.  du  Pont  de 
Nemours  Powder  Co.  94  Kan.  268,  L.R.A. 
1915E,  479,  146  Pac.  320,  Ann.  Cas.  1917B, 
340,  which  is  cited  by  the  plaintiff. 
Van  Gray,  the  driller  of  an  oil  well, 
left  solidified  glycerin  lying  at  the  well. 
McDowell,  an  employee  of  the  driller, 
carried  the  dangerous  substance  home  with 
him.  McDowell's  mother  required  him  to 
take  it  away,  and  he  placed  it  in  the  fence 
surrounding  an  abandoned  grave  yard,  where 
some  boys  found  it  and  exploded  it.  In  the 
opinion  of  the  court  prepared  by  Mr.  Jus- 
tice Dawson  it  was  said:  "No  new  power 
of  doing  mischief  was  communicated  to  the 
solidified  glycerin  by  the  acts  of  yoimg  Mc' 
Do  well.  The  power  of  doing  mischief  was 
inherent  in  the  glycerin  all  the  time.  That 
some  terrible  accident  was  likely  to  hap- 
pen in  letting  it  out  of  the  close  custody 
of  some  one  skilled  in  its  use  was  not  only 
natural  and  probable,  but  almost  inevit- 
able."    94  Kan.  276. 

The  plaintiff  cites  the  case  of  Horan  v. 
Watertown,  217  Mass.  186,  104  N.  E.  464, 
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which  is  clearly  against  him.  The  sewer 
department  of  the  town  kept  dynamite  in 
a  tool  chest  which  could  be  opened  without 
a  key,  which  was  not  guarded,  and  which 
was  left  on  a  highway.  Boys  unlawfully 
took  the  dynamite  from  the  box  and  threw 
it  into  a  bonfire.  The  court  stated  the  rule 
with  reference  to  anticipating  the  indepen- 
dent act  of  a  third  person,  and  said :  "Tested 
by  this  rule,  the  plaintiff's  case  fails.  While 
the  dynamite  and  the  other  contents  of  the 
box  were  left  in  such  a  way  that  a  thief 
might  not  find  it  very  difficult  to  steal 
them,  it  cannot  be  said  that  the  defendant 
was  bound  to  anticipate  that  this  might 
be  done  and  to  guard  against  the  conse- 
quences that  might  follow  if  a  thief  should 
steal  the  dynamite  and  so  use  it  as  to  do 
injury  to  others.  The  general  presumption 
of  innocence  would  be  inconsistent  with 
this."     217  Mass.  186. 

Let  it  be  supposed  that  the  court  held  the 
action  of  the  boys  should  have  been  antic- 
ipated. The  case  would  then  afiford  no 
comfort  to  the  plaintiff.  The  danger  lay  in 
the  dynamite  from  the  beginning,  which 
merely  waited  for  some  one  to  explode  it 
to  cause  injury,  as  in  the  Powder  Company 
Case  just  referred  to. 

The  plaintiff  cites  the  ease  of  Norton  v. 
Chandler  &  Co.  221  Mass.  99,  108  N.  E.  897, 
which  does  not  sustain  his  contention.  Fric- 
tion strips  on  the  revolving  door  of  a  store 
were  out  of  order  and  did  not  keep  the  door 
from  spinning.  As  a  woman  was  entering 
the  store,  a  wing  of  the  door  behind  her 
struck  her  in  the  back.  The  door  had  been 
set  spinning  by  a  customer  leaving  the  store 
in  a  hurry.  It  was  held  the  act  of  the  cus- 
tomer might  have  been  anticipated.  Here 
again  the  power  to  do  mischief  inhered  in 
the  defective  door,  and  tbe  wing  of  the  door 
was  the  thing  which  struck  the  woman,  not 
the  customer. 

In  this  case,  no  facultv  for  harm  resided 
in  the  door,  or  was  imparted  to  the  door 
by  the  door  man,  which  finally  functioned 
upon  the  plaintiff  through  the  instrumen- 
tality of  the  intruder's  pistol. 

The  plaintiff  cites  the  case  of  Filson  v. 
Pacific  Exp.  Co.  84  Kan.  614,  114  Pac.  863, 
as  a  parallel  case.  The  express  company 
left  a  portable  package  worth  $600,  the 
value  of  which  was  plainly  marked  on  the 
package,  in  a  frame  depot  at  the  outskirts 
of  a  small  town  over  night.  The  depot  had 
no  police  protection  or  watchman,  was  used 
for  the  deposit  of  express  matter,  freight, 
and  mail  received  on  night  trains,  and  had 
been  burglarized.  The  doors  of  the  build- 
ing were  locked,  and  the  windows  were 
fastened;  but  some  one  broke  a  window  and 
carried  off  the  package  in  the  nighttime. 
The  question  was  whether  or  not  the  bailee 
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used  due  care  to  prevent  loss  of  the  prop- 
erty in  its  custody,  considering  its  tempt- 
ing character,  the  security  afforded,  and  all 
other  circumstances.  It  was  held  the  ques- 
tion was  one  for  the  jury.  The  point  was 
made  that  the  lack  of  better  protection  was 
not  the  proximate  cause  of  the  loss,  and 
it  was  held  that  if,  under  all  the  circum- 
fltances,  loss  by  burglary  might  have  been 
foreseen,  it  was  the  proximate  result  of 
the  breach  of  duty  complained  of. 

The  difference  between  the  two  cases  has 
been  indicated  by  what  has  already  been 
said.  The  plaintiff  seeks  to  appropriate  a 
cause  of  action  for  breach  of  duty  which 
did  not  relate  to  him.  It  was  the  duty  of 
the  defendant  to  protect  the  property  of 
shippers  from  theft.  An  unbolted  door 
would  make  theft  easier,  and  theft  of  prop- 
erty might  be  anticipated  as  a  result  of 
not  bolting  the  door,  if  the  property  had  no 
other  protection.  As  to  the  plaintiff,  how- 
ever, the  unbolted  door  was  merely  a  con- 
dition and  not  a  cause  of  injury.  In  the 
case  of  Missouri  P.  R.  Co.  v.  Columbia,  65 
Kan.  300,  58  L.R.A.  899,  69  Pac.  338,  it 
was  said:  '*A  prior  and  remote  cause  can- 
not be  made  the  basis  of  an  action  for  the 
recovery  of  damages  if  such  remote  cause 
did  nothing  more  than  furnish  the  condi- 
tion, or  give  rise  to  the  occasion,  by  which 
the  injury  was  made  possible,  if  there  in- 


tervened between  such  prior  or  remote  cause 
and  the  injury  a  distinct,  successive,  un- 
related, and  efficient  cause  of  the  injury." 
Syl.  I  2. 

If  it  could  be  conceived  that  because  a 
door  was  not  bolted  the  plaintiff  fell  through 
it  into  some  space  and  was  injured,  the  un- 
safe condition  of  the  door  would  be  the 
cause  of  his  injury.  The  injury  would  be 
the  natural,  foreseeable,  proximate  result 
of  the  cause.  Here  the  proximate  and  ef- 
ficient cause  of  the  plaintiff's  injury  was 
the  unrelated  and  independent  act  of  a 
reckless  ruffian,  who  used  the  door  to  gain 
admittance  to  the  building.  While  the 
plaintiff  tried  to  reduce  himself  to  the  stat- 
us of  the  inert  and  inanimate  personal  prop- 
erty in  the  building,  he  was  part  of  the 
protection  afforded  to  that  property.  He 
accepted  employment  as  part  of  the  barri- 
cade against  theft,  and  not  as  a  thing  to  be 
surrounded  by  an  impregnable  barricade, 
lie  was  a  guard  over  property,  and  not  a 
thing  to  be  guarded.  The  bell-ringing 
theory  of  his  employment  broke  down.  He 
had  no  case,  and  the  motion  for  a  directed 
verdict  in  favor  of  the  defendant  should 
have  been  sustained. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  en.ter  judgment  for  the  defendant. 


of  master  for  the  intentional  killing  or  injury  of 
servant  by  a  third  person. 


This  annotation  is  intended  to  include 
only  cases  which  have  considered  the 
oommon-Iaw  liability  of  a  master  for 
injury  to  or  the  death  of  a  servant  as 
a  result  of  the  felonious  or  malicious 
act  of  a  third  person.  So  cases  coming 
under  the  Workmen's  Compensation  Act 
are  excluded,  as  are  also  cases  where  the 
injury  was  inflicted  by  an  employee  or 
a  fellow  servant. 

For  cases  under  Workmen's  Compen- 
sation Act  where  the  workman  suffers 
injary  from  assault^  see  annotation  at- 
tached to  Re  McNicoly  L.R.A.1916A, 
309. 

As  to  liability  of  master  for  injuries 
inflicted  upon  an  employee  maliciously 
^r  in  sport  by  other  employees,  see 
ifedlin  Mill.  Co.  v.  Boutwell,  34  L.R.A. 
(N.S.)  109,  and  Robinson  v.  Melville 
Mfg.  Co.  62  L.R.A.(N.S.)  386:  and  see 
later  eases,  Arkansas  Natural  Gas  Co.  v. 
Lee,  L.R.A.1916C,  1200,  and  Snnderland 
V.  Northern  Exp.  Co.  L.R.A.1916E,  1151. 

A  ease  presenting  a  situation  anal- 
ogous to,  and  which  sustains  the  deci- 
sion in,  Fraser  v.  Chicago,  R.  I.  Sc  P. 

L.R.A.1917F.  48 


R.  Co.  is  Drake  v.  Topeka  R.  Co.  (1915) 
96  Kan.  727,  L.R.A.1916E,  332,  153  Pac. 
639,  which  held  that  the  railroad  com- 
pany v/as  not  liable  for  an  injury  to  its 
conductor  inflicted  by  a  drunken  pas- 
senger who  became  incensed  when, 
because  of  his  behavior,  he  was  remon- 
strated with,  as  was  the  conductor's 
duty  under  the  rules  promulgated  by 
the  company.  The  injury  in  each  case 
was  held  to  be  proximately  caused  by 
the  malicious  act  of  the  person  inflict- 
ing it,  and  not,  as  alleged  in  the  Fraser 
Case,  by  a  negligent  act  in  leaving  a 
door  unbolted,  nor,  as  alleged  in  the 
Drake  Case,  by  the  promulgation  of  the 
rules  by  the  company.  That  in  each 
ease  the  injury  was  one  which  the  em- 
ployee might  reasonably  have  expected 
might  happen  from  the  nature  of  the 
emplo3nnent  seems  to  have  been  an  el- 
ement entering  into,  if  not  the  basis  of, 
the  decision.  Thus,  in  the  Drake  Case 
the  court  stated  that  it  was  impossible 
to  see  how  the  conductor  could  have 
taken  the  employment  without  incurring 
the  danger  incident   to   all   conductors 
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from  drunken  and  disorderly  passengers 
who  now  and  then  infest  the  cars  of 
common  carriers.  And  to  the  same  pur- 
port is  the  statement  in  the  Fraser 
Case,  that  the  watchman  accepted  em- 
ployment as  part  of  the  barricade 
against  theft,  and  not  as  a  thing  to  be 
surrounded  by  an  impregnable  bar- 
ricade; that  he  was  a  guard  over  prop- 
erty, and  not  a  thing  to  be  guarded. 

In  Thomas  v.  Sloss-Sheffield  Steel  & 
I.  Co.  (1905)  144  Ala.  188,  39  So.  715, 
an  action  to  recover  for  death  of  one 
employed  to  guard  the  shaft  of  a  mine 
to  prevent  escape  of  convicts,  as  result 
of  being  shot  by  life  termer  attempting 
to  escape,  the  complaint,  which  alleged 
that  the  proximate  cause  of  the  death 
was  the  negligence  in  permitting  lad- 
ders to  be  left  in  the  shaft,  by  which 
the  convict  could  climb  up  to  the  sur- 
face, also  in  permitting  a  dangerous  life 
termer  to  have  a  firearm,  and  in  failing 
to  search  him  for  firearms ;  was  held  not 
to  state  a  cause  of  action,  as  there 
was  an  intervening,  independent,  and 
efficient  cause  of  the  injury  complained 
of  between  the  alleged  negligence  and 
the  injury,  and  the  damages  were  too 
remote. 

A  different  situation  is  presented,  dis- 
tinguishable from  that  presiented  in  the 
Fraser  and  Drake  Cases,  where  an  em- 
ployer knowingly  exposes  an  employee 
to  personal  danger  from  felonious  or 
tortious  designs  of  a  third  person,  which 
are  not  to  be  expected  from  the  nature  of 
the  employment,  without  acquainting  the 
employee  of  such  danger.  The  general 
rule  in  such  cases  is  that  the  employer 
is  liable  for  the  consequences. 

Thus,  one  who  employs  another,  con- 
cealing the  fact  that  former  employees 
are  on  a  strike  and  threaten  violence 
against  anyone  taking  their  place,  will 
be  liable  to  such  employee  for  injuries 
infiicted  by  such  striking  employees. 
Holshouser  v.  Denver  Gas  &  E.  Co. 
(1903)  18  Colo.  App.  431,  72  Pac.  289, 
13  Am.  Neg.  Rep.  635.  The  court  stated 
that  such  employee,  when  he  contracted 
to  work,  took  upon  himself  the  usual 
and  necessary  risks  of  the  employment, 
but  that  concerning  extrinsic  or  extraor- 
dinary dangers  of  which  he  had  no 
knowledge  he  was  entitled  to  in- 
formation from  the  employer  before  he 
entered  the  service,  where  such  in- 
formation was  within  the  employer's 
possession.  It  was  sought  to  distin- 
guish this  case  from  the  Baxter  Case 
(CaL)  infra,  in  that  in  the  latter  case 
the  employer  was  invading  the  prem- 
ises of  another  and  was  therefore  a 
L.R.A.1917F, 


trespasser,  and  the  attack  occurred 
immediately  upon  the  attempted  inter- 
ference with  the  fence,  whereas  in  the 
instant  case  the  employer  was  conduct- 
ing its  business  upon  its  own  premises 
and  there  was  no  assault  for  eighteen 
days.  But  the  court  stated  that  it  did 
not  consider  this  difference  to  be  im- 
portant. That  the  d^n^ee  of  danger  to 
be  apprehended  from  exasperated  men 
is  not  safely  measurable  by  the  cause 
of  exasperation,  and  the  destruotiveness 
of  firearms  in  the  hands  of  persons  de- 
termined to  use  them  is  the  same  what- 
ever the  grievance  or  fancied  grievance 
may  be  by  which  the  murderous  dis- 
position is  excited.  The  controlling 
feature  of  both  cases,  the  court  stated, 
is  that  the  employer  knowingly  exposed 
the  employee  to  personal  danger  and 
concealed  the  danger  from  him. 

And  in  Baxter  v.  Roberts  (1872)  44 
Oal.  187,  13  Am.  Rep.  160,  13  Am.  Neg. 
Cas.  514,  an  owner  of  a  lot  who  had 
employed  one  to  do  carpenter  work 
thereon  directed  the  employee  to  tear 
down  a  fence  erected  across  one  corner 
of  the  premises  by  one  who  claimed  to 
be  in  possession,  and,  while  so  engaged, 
the  employee  was  shot  by  someone  who 
fired  from  a  shanty  located  upon  a 
neighboring  lot.  Thd  evidence  tended 
to  show  that  when  the  employer  engaged 
such  services,  he  knew,  or  had  every 
reason  to  know,  that  interference  with 
the  fence  would  be  forcibly  resisted  by 
the  parties  who  had  erected  it  and 
claimed  to  be  in  possession,  and  who  ac- 
tually occupied  the  shanty  with  loaded 
firearms  within  shooting  distance  of  the 
fence,  and  who  had  announced  to  the 
employer  their  purpose  to  resist  by 
force  any  interference  therewith.  In 
affirming  a  judgment  for  the  injury,  ob- 
tained by  the  employee  against  the  em- 
ployer, it  was  held  that  the  trial  court 
properly  instructed  the  jury  to  the  ef- 
fect that  if  the  employer  knew,  or  if  he 
had  good  reason  to  believe,  that  rigid 
or  forcible  resistance  would  be  offered 
to  him  and  his  party  by  parties  whom 
he  knew  or  believed  to  be  there,  on  that 
ground  or  in  the  vicinity  near  by,  it 
was  his  duty  to  inform  the  employee 
of  the  nature  of  the  employment, — ta 
disclose  to  him  that  knowledge  so  that 
the  employee  might  act  understanding- 
ly,  and  take  the  chances  if  he  ehose  to 
do  so.  If  he  had  such  knowledge  and 
concealed  it  from  the  employee,  then 
he  was  liable.  And  further,  that  if  the 
persons  shooting  had  any  adverse  pos- 
session or  occupation,  whether  complete 
or  otherwise,  at  the  time  of  the  shoot- 
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hng,  and  the  employer  knew  the  fact^  and 
if  it  should  be  further  found  that  the 
employer  had  knowledge  that  such  pos- 
session would  be '  maintained  by  force 
if  interfered  with  by  him  by  the  taking 
of  the  fence,  and  concealed  such  knowl- 
edge and  information  from  the  em- 
ployee, and  failed  to  inform  him  of  the 
danger  of  the  employment,  he  must  be 
held  liable  in  damages.  The  court  stat- 
ed that  ''the  general  principle  which 
forbids  the  employer  to  expose  the  em- 
ployee to  unusual  risks  in  the  course  of 
his  emplo3mient,  and  to  conceal  from 
him  the  facts  of  such  danger,  is  not 
affected  by  the  fact  that  the  danger 
known  to  the  employer  arose  from  the 
tortious  or  felonious  purposes  or  designs 
of  third  persons  acting  in  hostility  to 
the  interests  of  the  employer,  and 
through  agencies  beyond  his  control. 
The  employee  is  as  clearly  entitled  to 
information  of  such  danger  of  that 
character  as  of  any  other,  the  existence 
of  which  is  known  to  the  employer. 
The  employer,  if  he  knew  or  was  in- 
formed of  a  threatened  danger  of  that 
character,  was  bound  to  communicate 
the  information  to  his  employee  about 
to  be  exposed  to  it  in  the  course  of  his 
employment  and  in  ignorance  of  its  ex- 
istence. The  nature  or  character  of  the 
agency  or  means  through  which  the  dan- 
ger of  injury  to  the  employee  is  to  be 
apprehended  can  make  no  difference  in 
the  rule,  for  the  employee  is  entitled  in 
all  cases  to  such  information  upon  the 
subject  as  the  employer  may  possess,  and 
this  with  a  view  to  enable  him  to  deter- 
mine for  himself  if,  at  the  proffered  com- 
pensation, he  be  willing  to  assume  the 
risk  and  incur  the  hazard  of  the  busi- 
ness; and  if  the  employer  have  such 
information  or  knowledge  and  with- 
hold it  from  the  employee,  and  the  latter 
afterward  be  injured  in  consequence 
thereof,  the  employer  is  liable  to  him  in 
damages  therefor." 

And  in  Medlin  MiU.  Co.  v.  Boutwell 
(1911)  104  Tex.  87,  34  L.R.A.(N.S.) 
109,  133  S,  W.  1042,  action  by  employee 
for  injuries  inflicted  upon  him  by  co- 
employees  during  an  attempt  to  initiate 
him,  there  is  a  dictum  to  the  effect  that 
an  employer  may  become  liable  for  neg- 
ligently exposing  a  servant  to  a  hidden 
danger  known  to  the  master  and  un- 
known to  the  servant,  which  is  to  be  in- 
curred by  the  latter  in  doing  the  work 
which  he  is  employed  to  do,  although 
it  arises  from  the  conduct  of  strangers. 
(See  notes  referred  to  at  beginning  of 
the  present  note.) 

In  Kelly  v.  Shelby  R.  Co.  (1893)  15 
L.R.A.1917F. 


Ky.  L.  Rep.  311,  22  S.  W.  445,  where 
an  employee  of  a  railroad  company 
sought  to  recover  for  injuries  due  to  a 
hostile  attack  by  persons  in  the  employ 
of  third  persons,  predicating  the  right 
to  recover  on  the  alleged  concealment 
by  the  employer  of  the  fact  that  such 
attack  was  contemplated,  the  peremp- 
tory instruction  for  defendant  was  held 
to  have  been  properly  given,  as  the  un- 
contradicted evidence  showed  that  he 
was  without  any  knowledge  of  any  con- 
templated attack. 

In  Lewis  v.  Taylor  Coal  Co.  (1902) 
112  Ky.  845,  57  L.R.A..447,  66  S.  W. 
1044,  action  for  death  of  coal  miner  as 
result  of  injuries  inflicted  by  a  mob  of 
strikers,  the  decision  as  to  nonliability 
was  based  on  the  fact  that  the  cause 
of  action  for  the  injuries  abated  with 
the  death  of  the  injured  party. 

The  court  in  the  course  of  its  opin- 
ion stated  that  a  master  does  not  under- 
take to  protect  a  servant  from  the 
criminal  act  of  others,  as  this  is  not  a 
duty  which  the  law  imposes  or  which 
arises  from  the  relation  of  master  and 
servant.  But  that  this  statement  was 
not  intended  to  be  construed  as  mean- 
ing that  an  emplover  would  not  be  liable 
for  consequent  injuries  if  he  knowingly 
exposed  an  employee  to  personal  danger 
from  felonious  or  tortious  designs  of 
third  persons  without  acquainting  the 
employee  of  such  danger  seems  to  be  evi- 
dent from  pthe  statement  immediately 
preceding,  that  the  law  imposes  the  duty 
upon  the  master  to  furnish  his  servants 
with  reasonably  safe  tools  or  machinery 
to  use  or  operate,  and  reasonably  safe 
premises  upon  which  to  work,  and  the 
master  is  responsible  for  an  injury  which 
the  servant  receives  in  consequence  of 
a  violation  of  such  duty,  when  the  serv- 
ant is  ignorant  of  the  master's  neglect. 

J.  !H.  B. 


MASSACHUSETTS     SUPRBM£    JUDI- 
CIAIi  COURT. 

W.  A.  SNOW  IRON  WORKS 

V. 

LEONARD  B.  CHADWICK  et  al.,^Appt8. 

(227  Mass.  382,  116  N.  £.  801.) 

Injunction  —  against   strike  by   labor 
union. 

1.  A  labor  union  may  be  enjoined  from 

Note.  —  For  controversy  over  "open"  or 
"closed"  shop  as  justification  for  means  em- 
ployed to  aid  strike,  see  annotation  follow- 
ing this  case,  post,  760,  and  see  referencerf 
therein  for  annotation  on  related  questions. 
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interfering  with  performance  of  existing 
contracts  by  calling  a  strike  to  force  an  em- 
ployer to  unionize  his  labor,  and  from  plac- 
ing his  name  on  a  black  list  which  will  ham- 
per him  in  securing  the  help  necessary  to 
such  performance. 

For  other  cases,  see  Injunction,  I.  d,  in  Dig. 
1-52  N,  8. 

Appeal  —  rulings   not  appealed   from. 

2.  Rulings  on  exceptions  to  a  master's 
report  not  appealed  from  are  not  open  to 
review  on  appeal. 

For  other  cases,  see  Appeal  and  Error,  VII. 
h,  in  Dig.  1-52  N.  8. 

Labor  union  —  authority  of  officers  — 
contract  for  labor. 

3.  The  officers  of  a  labor  union  cannot 
without  express  authority  contract  to  fur- 
nish union  labor  to  be  individually  per- 
formed by  members  of  the  union,  and  a 
contract  cannot  be  established  by  proof  of 
a  custom  of  the  union  to  furnish  such  labor- 
ers when  notified  that  they  are  needed 
For  other  cases,  see  Labor  Organizations,  in 

Dig.  1-52  N.  8. 

Pleading  —  prayers  —  effect  on  scope  of 
bill. 

4.  The  scope  of  a  bill  cannot  be  enlarged 
by  the  prayers  for  relief. 

For  other  cases,  see  Pleading,  II.  f,  in  Dig. 
1-52  N,  8. 

Damages  —  loss  of  profits  —  liability  of 
union  laborers. 

6.  Members  of  a  labor  union  are  not  liable 
for  loss  of  profits  which  their  employer 
might  have  made  upon  contracts  which  he 
could  have  taken  had  they  not  refused  to 
work  for  him  because  of  his  refusal  to  sign 
a  union  agreement. 

For  other  cases,  see  Damages^  III.  p,  J,  in 
Dig.  1-52  N.  8. 

Same  ^  shop  loss  —  existing  contracts. 

0.  Members  of  a  labor  union  who  refuse 
to  work  for  an  employer  until  he  signs  a 
union  agreement  are  liable  for  the  loss  due 
to  accumulation  in  his  shop  of  materials 
prepared  for  contract  actually  interrupts 
by  such  action,  but  not  for  that  due  to  ac- 
cumulation for  prospective  contracts  alleged 
to  have  been  lost  because  of  their  action. 
For  other  cases,  see  Damages,  111.  e,  in  Dig. 

1-52  N.  8. 

Pleading  —  necessity  to  support  judg- 
ment. 

7.  Injunction  cannot  be  awarded  against 
imposition  of  fines  by  a  labor  union  where 
the  bill  contains  no  allegation  that  they  had 
been  or  were  intended  to  be  imposed. 

For  other  cases,  see  Pleading,  II.  p,  in  Dig. 

1-52  y.  8. 

(June  11,  1017.) 

APPEAL  by  defendants  from  a  decree  of 
the  Superior  Court  for  Suffolk  County 
in  complainant's  favor  in  a  suit  to  enjoin 
interference  by  defendants  with  complain- 
ant's business  and  to  recover  damages  for 
injuries  inflicted.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
L.U.A.1917F. 


Messrs.  Frederick  W.  Mansfield  and 
Edmund    R.    Mansfield,    for   appellants: 

A  strike  which  would  compel  an  employ- 
er to  unionize  his  factory,  called  not  for  the 
purpose  of  injuring  him,  but  for  the  purpose 
of  benefiting  the  strikers,  is  lawful. 

Pickett  V.  Walsh,  192  Mass.  572,  6  L.R.A. 
(N.S.)  1067,  116  Am.  St.  Rep.  272,  78  N.  E. 
753,  7  Ann.  Cas.  638;  Com.  v.  Hunt,  4  Met. 
Ill,  38  Am.  Dec.  346;  Bowen  v.  Matheson, 
14  Allen,  499;  Carew  v.  Rutherford,  106 
Mass.  1,  8  Am.  Rep.  287;  Walker  v.  Cronin, 
107  Mass.  555;  Snow  v.  Wheeler,  113  Mass. 
179;  Vegelahn  v  Guntner,  167  Mass.  92, 
35  L.R.A.  722,  57  Am  St.  Rep.  443,  44  N. 
E  1077;  Plant  v.  W^oods,  176  Maes.  492, 
51  L.R  A  339,  79  Am  St  Rep.  330,  67  N. 
E  1011;  Beekman  v.  Marsters,  195  Mass. 
205,  11  L.R.A  (N  S.)  201.  122  Am.  St.  Rep. 
232,  80  N  E  817,  11  Ann  Cas  332;  Rey- 
nolds V  Davis.  198  Maes.  294,  17^L.R.A. 
(NS  )  162,  84  N  E  457;  Minasian  v.  Os- 
borne, 210  Mass  250,  37  LR.A.(N.S.)  179, 
96  N  E  1036,  Ann  Cas.  1912C,  1299;  Ho- 
ban  V  Dempsey,  217  Mass.  166,  L.R.A. 
1915A,  1217,  104  N  E.  717,  Ann.  Cas.  1916C, 
810;  Fairbanks  v  McDonald,  219  Mass.  291, 
106  N.  E.  1000;  Shinsky  v.  Tracey,  226 
Mass.  21,  L.R.A.1917C,  1063,  114  N.  E. 
957;  Tracey  v.  Osborne,  226  Mass.  25,  114 
N  E.  959;  Burnham  v  Dowd,  217  Mass. 
351,  51  LR.A  (N.S)  778,  104  N.  E.  841; 
Aberthaw  Constr.  Co  v.  Cameron,  194  Mass. 
208,  120  Am  St  Rep  542,  80  N.  E.  478; 
Cornellier  v  Haverhill  Shoe  Mfrs.  Asso. 
221  Mass.  554,  L.RA2916C,  218,  109  N.  E. 
643;  Foisom  v  Lewis,  208  Mass.  336,  35 
L.E.A.(NS)  787,  94  N.  E.  316;  24  Cyc. 
821 ;  Passaic  Print  Works  v.  Ely  &  W.  Dry- 
Goods  Co.  62  L  R.A.  673,  44  C.  C.  A.  426, 
106  Fed  163;  Giblan  v.  National  Amalga- 
mated Labourers  Union  [1903]  2  K.  B.  600, 
1  B  R.  C.  628,  72  L.  J.  K.  B.  N.  S.  907, 
89  L.  T  N.  S.  386,  19  Times  L.  R.  708; 
Pickett  V  Walsh,  192  Mass.  572,  6  L.R.A. 
(N.S  )  1067,  116  Am.  St.  Rep.  272,  78  N. 
E.  753,  7  Ann.  Cas.  638;  Reynolds  v.  Davis, 
198  Mass.  294,  17  L.R.A. (N.S.)  165,  84  N. 
E.  457;  Polsom  v.  Lewis,  36  L.R.A.(N.S.) 
787,  note;  De  Minico  v.  Craig,  42  L.R.A. 
(N.S.)  1048,  note;  Perrault  v.  Gauthier,  2« 
Can.  S.  C.  241;  Connors  v.  Connolly,  80 
Conn.  641,  45  L.R.A.(N.S.)  564,  86  Atl. 
600;  Ruddy  v.  United  Asso.  79  N.  J.  L. 
467,  75  Atl.  742;  Schwarcz  v.  International 
Ladies*  Garment  Workers*  Union,  68  Misc. 
528,  124  N.  Y.  Supp.  968. 

The  long-continued  custom  of  supplying 
union  men  for  some  of  its  outside  work 
constituted  an  implied  contract. 

Strong  V.  Carver  Cotton  Gin  Co.  197 
Mass.  53,  14  L.R.A.  (N.S.)  274,  83  N.  B. 
328,  14  Ann.  Cas.  1182. 


SNOW  IRON  WOBKS  T.  CSADWICK. 


767 


Messrs.  Slder  &  \Vliitinan,  for  appellee: 
The  strike  in  this  case  was  not  a  lawful 
strike. 

ComeUier  ▼.  Haverhill  Shoe  Mfrs.  Asso. 
221' Mass.  554,  L.IIA.1916C,  218,  109  K.  B. 
643;  Folsom  ▼.  Lewis,  208  Mass.  336,  35 
L.R.A.(N.S.)  787,  94  N.  K  816;  Reynolds 
V.  Davis,  198  Mass.  294,  17  L.R.A.(N.S.) 
162,  84  N.  E.  457;  Vegelahn  v.  Guntner, 
167  Mass.  92,  35  L.R.A.  722,  57  Am.  St. 
Rep.  443,  44  N.  E.  1077 ;  O'Brien  ▼.  People, 
216  111.  354,  108  Am.  St.  Rep.  219,  75  N. 
£.  108,  3  Ann.  Cas.  966;  Tracey  v.  Os- 
borne, 226  Mass.  25,  114  N.  £.  959;  Berry 
V.  Donovan,  188  Mass.  353,  5  L.R.A.(N.S.) 
899,  108  Am.  St.  Rep.  499,  74  N.  E.  603, 
3  Ann.  Gas.  738;  Fairbanks  v.  McDonald, 
219  Mass.  291,  106  N.  E.  1000;  Farrer  v. 
Close,  L.  R.  4  Q.  B.  602,  10  Best  &  S.  633, 
38  L.  J.  Mag.  Cas.  N.  S.  132,  20  L.  T.  N.  S. 

802,  17  Week.  Rep.  1129. 

The  union  had  no  right  to  induce  men  to 
leave  their  jobs. 

Minasian  v.  Osborne,  210  Mass.  266,  37 
L.R.A.(N.S.)  179,  96  N.  E.  1036,  Ann.  Cas. 
1912C,  1299;  Lopes  v.  Connolly,  210  Masu. 
487,  38  L.R.A.(N.S.)  986,  97  N.  E.  80. 

The  imposition  of  fines  and  penalties 
should  have  been  enjoined. 

L.  D.  Willcutt  k  Sons  Co.  v.  Driscoll,  200 
Mass.  137,  23  L.R.A.(N.S.)  1236,  85  N.  E. 
897;  Boutwell  v.  Marr,  71  Vt.  1,  43  L.R.A. 

803,  76  Am.  St  Rep.  746,  42  Atl.  607. 

It  is  enough  to  show  what  the  profits 
probably  would  have  been. 

1  Sutlierland,  Damages,  4th  ed.  §  70; 
New  England  Cement  Gun  Co*  v.  McGiv- 
ern,  218  Mass.  204,  L.R.A.1916C,  986,  105 
N.  E.  885;  Hetherington  v.  William  Firth 
Company,  210  Mass.  8,  95  N.  E.  961 ;  Weston 
V.  Boston  &  M.  R.  Co.  190  Mass.  298,  4 
L.R.A.(N.S.)  569,  112  Am.  St.  Rep.  330, 
76  N.  E.  1050,  6  Ann.  Cas.  825,  19  Am. 
Neg.  Rep.  306. 

Damages  have  been  allowed  against  labor 
unions. 

Aberthaw  Constr.  Co.  v.  Cameron,  194 
Mass.  208,  120  Am.  St.  Rep.  542^  80  N.  £. 
478;  Burnham  y.  Dowd,  217  Mass.  351, 
51  L.R.A.(N.S.)  778,  104  N.  E.  841;  De 
Minico  v.  Craig,  207  Mass.  593,  42  L.R.A. 
<N.S.)  1048,  94  N.  £.  317;  Hanson  v.  Innis, 
211  Mass.  801,  97  N.  £.  756;  Fairbanks  v. 
McDonald,  219  Mass.  291,  106  N.  £.  1000; 
Shinsky  v.  Tracey,  226  Mass.  21,  L.R.A. 
1917C,  1053,  114*  N.  E.  957 ;  Harvey  v. 
Chapman,  226  Mass.  191,  L.R.A.1917E, 
389,  115  N.  £.  304;  Purvis  v.  Local  No.  500, 
U.  B.  C.  J.  214  Pa.  348,  12  L.R.A.(N.S.) 
642,  112  Am.  St.  Rep.  757,  63  Atl.  585,  6 
Ann.  Cas.  275;  Purington  v.  Hinchliff,  219 
111.  150,  2  L.R.A.(N.S.)  824,  109  Am.  St. 
Rep.  322,  76  N.  E.  47;  Doremus  v.  Hen- 
L.R.A.1917F. 


neasy,  176  111.  608,  43  L.R.A.  797,  68  Am. 
St.  Rep.  203,  62  N.  E.  924,  64  N.  E.  524. 

Braleyi  J.,  delivered  the  opinion  of  the 
court: 

The  master's  elaborate  and  exhaustive  re* 
port  states  the  relations  of  the  parties  as 
well  as  the  economic  and  industrial  condi- 
tions from  which  the  present  suit  origi- 
nated. It  appears  that  the  plaintiff,  being 
engaged  in  the  manufacture  and  installa- 
tion of  all  kinds  of  wrought  ornamental 
and  other  ironwork,  and  in  the  employment 
of  labor  at  its  factory,  conducts  *Vhat  is 
commonly  known  as  an  open  shop,  which, 
while  it  means  strictly  that  inquiries  are 
not  made  of  its  employees  as  to  whether 
they  are  members  of  a  union,  nevertheless 
under  present-day  conditions  results  in  all 
the  employees  being  nonunion  men.''  But 
in  performance  of  the  oontrtict  with  one 
Crane,  into  whidh  it  entered  as  described 
in  the  bill,  the  plaintiff,  having  been  on 
friendly  terms  with  the  union,  and  in  ac- 
cordance with  its  custom  for  several  years 
to  employ  ''union  men  on  certain  of  its  out- 
side jobs,  BO  that  about  one  half  of  its  out- 
side help  has  in  fact  been  done  by  union 
men,  at  least  for  the  last  three  years,  such 
men  being  members"  of  the  defendants'  un- 
incorporated organization,  hired  the  de- 
fendants Swanson,  Gustafson,  McDoUough, 
Grant,  Husband,  Crane,  Muidoon,  and  Bren- 
nan,  who  formed  part  of  its  wofking  force 
of  twenty  men.  While  the  work  was  pro- 
ceeding satisfactorily,  and  without  any 
oomplaint  from  the  union  employees  as  to 
the  rate  and  time  of  payment  of  wc^es,  the 
number  of  hours  of  labor  required,  or  that 
nonunion  men  also  had  been  employed  and 
retained,  the  union,  having  by  vote  in- 
structed its  secretary  "to  send  out  new  pro- 
posed agreements  to  all  the  contractors  in 
their  line,  ,  ,  ."  passed  a  further  vote 
instructing  its  business  agent  that  "no 
member  be  allowed  to  work  for  imfair  firms 
until  they  had  been  signed  up  by  the  busi- 
ness agent."  A  conferenee  shortly  after 
followed  between  the  plaintiff  and  the 
union's  business  agent,  the  defendant  Chad- 
wick,  when  the  plaintiff  declined  to  sign 
the  agreement,  and  no  settlement  was 
reached.  The  master  reports  that  while 
other  provisions  appeared,  the  agreement 
'Vas  intended  to  mean,  and  would  have 
meant,  that  the  employer  signing  it  agreed 
not  to  employ  nonunion  labor  on  any  of 
his  outside  jobs  during  the  period  of  the 
agreement.  It  had  no  reference  to  the  in- 
side or  shop  work."  What  followed  is  thus 
stated  in  the  report:  "While  the  matter 
was  .  .  .  under  discussion,  and  with 
no  specific  notice     .     ,     .    that  the  plain* 
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tiff's  men  would  be  interfered  with,  .  .  . 
or  that  they  would  themselves  cease  work, 
I  find  that  .  .  .  the  eight  defendants 
.  .  .  without  warning  or  notice  to  the 
plaintiff  .  .  .  left  the  work,"  which 
was  "about  two  thirds  completed." 

It  is  found  that:  "This  leaving  of  these 
eight  defendants  .  .  .  was,  and  was  by 
them  and  the  union  intended,  as  a  strike: 
that  it  was  in  consequence  of  the  vote  of  the 
union  and  the  advice  and  suggestions  of 
Chadwick,  in  which  advice  or  suggestions 
I  find  that  he  was  carrying  out  the  wishes 
or  suggestions  of  the  union." 

If  the  right  of  the  employees  to  cease 
work  of  their  own  volition  is  unquestioned, 
the  object  or  motive  for  which  the  strike 
was  precipitated  is  a  question  of  fact.  If 
the  master's  subsidiary  findings  only  were 
to  be  considered,  it  is  settled  that  a  strike 
would  not  be  unlawful  if  upon  ascertain- 
ing that  they  could  not  have  all  they  de- 
clined to  take  part  of  the  work.  Pickett  v. 
Walsh,  192  Mass.  572,  6  L.R.A.(N.S.)  1067, 
116  Am.  St.  Rep.  272,  78  N.  B.  763,  7  Ann. 
Gas.  638.  But  these  findings  as  they  ap- 
pear in  the  report  are  made  subordinate 
to  the  express  findings:  "That  the  pur- 
poses of  this  strike  were  primarily  to  com- 
pel the  plaintiff  to  sign  the  agreement 
.  .  .  which  among  other  things  would 
have  required,  it  to  unionize  its  outside 
work,"  and  "the  reason  that  the  plaintiff 
was  singled  out  as  the  first  point  of  attack 
in  the  efforts  of  the  union  to  induce  open 
shop  contractors  to  sign  the  agreement  was 
chiefly  that  the  work  upon  which  the  plain- 
tiff was  engaged  was  easily  the  best  and 
most  notorious  in  Boston  at  that  time.  I 
find  that  if  the  plaintiff  could  be  compelled 
to  sign  this  agreement  it  would  bring  many 
of  the  other  forty  open  shop  contractors 
into  line.  It  is  also  probably  true  that  the 
plaintiff  was  thus  singled  out  because  it 
was  one  of  the  two  open  shop  contractors 
who  had  definitely  refused  to  sign  the  agree- 
ment. I  do  not  find  that  the  purpose  of 
the  union  was  to  injure  the  plaintiff,  but  I 
am  of  the  opinion  that  the  union  was  en- 
tirely indifferent  as  to  whether  it  did  or 
not." 

It  is  further  decided,  although  the  union 
never  sent  out  any  list  called  an  "unfair 
list,"  "that  Chadwick  intended  the  plaintiff 
to  understand  that  upon  such  list  as  the 
union  was  in  the  habit  of  sending  out  it 
would  be  made  to  appear  to  architects  and 
contractors  that  the  union  did  not  consider 
the  plaintiff  and  other  contractors  as  fair 
contractors  unless  in  the  meantime  they 
had  signed  the  agreement." 

The  purpose  of  the  strike  is  restated,  and 
the  participation  of  the  union  of  which 
Chadwick  was  the  mouthpiece  is  set  forth 
L.R.A.1917F. 


in  these  words:  "I  find  that  If  the  plain- 
tiff would  sign  the  agreement  it  would  be 
furnished  with  all  union  men  necessary  for 
all  of  its  work,  but  that  unless  and  until 
it  does  so  it  is  the  intention  of  the  union 
to  refuse  to  let  any  of  their  men  work  on 
any  of  its  jobs,  in  which  intention,  so  far 
as  appears,  the  individual  members  of  the 
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union  concur. 

It  is  now  plain  that  the  paramount  mo- 
tive actuating  all  the  proceedings  of  the 
defendants  and  their  fellow  members  waa 
by  means  of  the  strike  to  force  the  plain- 
tiff to  employ  only  union  men  on  all  of  its 
"outside  work,"  under  the  penalty,  if  com- 
pliance was  refused,  that  full  performance 
of  the  contract  with  Crane  would  be  seri- 
ously embarrassed,  if  not  rendered  im- 
possible, while  its  name  would  be  published 
by  the  union  in  the  labor  market,  and 
among  architects  and  contractors  for  its 
products,  as  an  employer  of  nonunion  labor, 
making  the  obtainment  of  future  contracts 
and  the  necessary  union  labor  exceedingly 
precarious,  if  not  practically  impossible. 
Hie  right  of  the  plaintiff  to  the  benefit  of 
its  contract  and  to  remain  undisturbed  by 
the  union  during  performance,  as  well  as 
to  hire  and  retain  such  employees  as  it 
might  select,  unhampered  by  the  interfer- 
ence of  the  union  acting  as  a  body  through 
the  instrumentality  of  a  strike  or  of  a  sec- 
ondary boycott  or  black  list,  is  a  primary 
right  which  has  not  been  abrogated  by  any 
of  our  decisions.  "An  intentional  interfer- 
ence with  such  a  right,  without  lawful  jus- 
tification, is  malicious  in  law,  even  if  it  is 
from  good  motives  and  without  express 
malice."  Berry  v.  Donovan,  188  Mass.  353, 
355,  356,  5  L.R.A.(N.S.)  899,  108  Am.  St. 
liep.  499,  74  N.  E.  604,  3  Ann.  Cas.  738; 
Reynolds  v.  Davis,  198  Mass.  294,  17  L.R.A. 
(N.S.)  162,  84  N.  E.  467;  Folsom  v.  Lewis, 
208  Mass.  336,  35  L.R.A.(N.S.)  787,  94  N. 
£.  316;  Bumham  v.  Dowd,  217  Mass.  351, 
51  L.R^.(N.S.)  778,  104  N.  E.  841;  Cor- 
nellier  v.  Haverhill  Shoe  Mfrs.  Asso.  221 
Mass.  554,  L.R.A.1916C,  218,  109  N.  E. 
643;  Shinsky  v.  Tracey,  226  Mass.  21,  114 
N.  E.  967,  L.R.A.1916C,  1053. 

While  the  plaintiff  is  entitled  to  injunc- 
tive relief  accordingly,  the  question  of  dam- 
ages remains.  The  plaintiff  took  no  excep- 
tions to  the  report,  and  by  the  interlocutory 
decree,  from  which  neither  party  appealed, 
the  defendants'  forty-first,  fifty-first,  fifty- 
second,  fifty-third,  fifty-fifth,  fifty-sixth, 
fifty-eighth,  and  fifty-ninth  exceptions  were 
sustained,  and  the  report  confirmed,  "except 
so  far  as  it  contains  rulings  of  law,  said 
rulings  not  being  confirmed,  but  left  open 
for  consideration  upon  the  entry  of  the  final 
decree."  It  follows  that  none  of  the  de- 
fendants' remaining  exceptions  are  open  on 
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tlieir  appe&l,  and  the  plaintifTs  damages  are 
to  be  ascertained  from  the  report  and  the 
memorandum  of  decision  and  order  for  de- 
cree of  the  trial  judge. 

The  scope  of  the  bill  cannot  be  enlarged 
by  the  specific  prayers  for  relief,  or  the 
general  prayer,  which,  although  not  in- 
serted, is  read  in  by  force  of  the  statute. 
Fordyce  v.  Dillaway,  212  Mass.  404,  99  N. 
E.  166;  Rev.  Laws,  chap.  159,  §  12.  The 
eighth  paragraph  of  the  bill  alleges  that  if 
the  union  persists  in  its  hostility, — "it 
would  be  Tery  difficult,  if  not  impossible,  for 
your  orator  to  get  work,  and  much  work 
which  might  be  otherwise  open  to  it  will  be 
rendered  impossible;  and  that  such  conduct 
has  caused  damages  to  your  orator  to  the 
amount  of  $10,000,  .  .  .  which  will  be 
made  to  appear  upon  the  trial  of  this  cause, 
with  other  due  damages." 

It  is  to  be  gathered  from  the  report  that 
the  plaintiff  sought  to  establish  and  relied 
upon  an  agreement  that  the  union  as  a  vol- 
untary body  had  promised  and  engaged  to 
provide  union  labor  to  the  amount  the  plain- 
tiff needed  on  any  of  its  outside  contracts 
under  the  condition  that  nonunion  labor 
should  be  concurrently  employed  as  the 
plaintiff  might  determine.  No  express  con- 
tract was  ever  made.  The  master  acted 
within  his  province  in  making  such  rulings 
of  law  as  he  deemed  necessary  for  a  full 
trial  of  the  issues  raised  by  the  pleadings. 
Bradley  v.  Borden,  223  Mass.  675,  112  N.  E. 
416.  But  his  finding,  which  is,  and  was  in- 
tended to  be,  a  conclusion  or  ruling  of  law, 
that  an  implied  contract  existed  between 
the  plaintiff  and  the  union  whereby  the 
union  understood  and  constructively  agreed 
that  it  would  furnish  union  labor  on  out- 
side work  whenever  required  cannot  be  sus- 
tained. It  is  true  that  in  the  absence  of 
an  express  agreement  between  them  an  im- 
plied contract  from  the  conduct  and  rela- 
tions of  ^e  parties  may  be  found  to  exist. 
Hayes  v.  Philadelphia  &  R.  Coal  &  I.  Go. 
150  Mass.  457,  23  N.  E.  225.  It  cannot  be 
found,  however,  unless  a  contract  status  is 
shown.  The  officers  of  the  union  could  not 
create  either  by  word  or  conduct  a  binding 
bargain  in  behalf  of  the  members  of  their 
union  to  furnish  labor  to  be  individually 
performed  unless  they  had  been  authorized 
expressly  or  impliedly  by  the  members  in 
some  form  sufficient  to  show  mutuality  of 
will  and  consent. 

The  "custom  and  practice''  of  furnishing 
men  when  the  plaintiff  communicated  its 
needs  directly,  or  by  its  foreman,  the  de- 
fendant Husband,  to  the  responsible  officers 
of  the  union,  even  if  known  to  the  union 
and  never  formally  disapproved,  did  not 
constitute  a  contract  for  breach  of  which 
damages  could  be  recovered  or  specific  per- 
L.R.A.1917F. 


formance  enforced  by  either  party.  Newell 
V.  Borden,  128  Mass.  31 ;  McFadden  v.  Mur- 
phy, 149  Mass.  341,  21  N.  E.  868;  Tracey  v. 
Osborne,  226  Mass.  25, 114  N.  E.  959.  There 
having  been  no  evidence  that  any  concerted 
action  recognizing  such  an  obligation  had 
ever  been  taken  by  the  union  at  any  of  the 
meetings,  or  that  individual  members  pos- 
sessed full  knowledge  of  the  circumstances, 
or  that  the  '*respon8ible  officers"  had  ever 
been  authorized  expressly  or  by  fair  impli- 
cation to  take  such  action,  the  damages,  if 
any,  resulting  from  the  loss  of  the  con- 
tracts which  the  plaintiff  made,  if  obtained 
prior  to  the  date  which  the  master  finds 
was  the  time  when  the  implied  contract 
terminated,  need  not  be  considered. 

The  master's  denial  of  damages  for  loss 
of  profits  on  eleven  contracts  which  the 
plaintiff  would  have  taken  if  its  amicable 
relations  with  the  union  had  continued  and 
its  members  had  remained  in  the  plaintiff *s 
employment,  while  not  excepted  to,  is  mani- 
festly right,  as  the  members  could  lawfully 
refuse  of  their  own  volition  to  work  for  the 
plaintiff.  Pickett  v.  Walsh,  192  Mass.  572, 
6  L.R.A.(N.S.)  1067,  116  Am.  St.  Rep.  272, 
78  N.  E.  753,  7  Ann.  Gas.  638.  A  further 
claim  is  made  for  "shop  loss"  arising  under 
the  Crane  contract,  and  the  eleven  con- 
tracts, on  the  ground  that  by  "the  cessa- 
tion of  the  work  under  the  Crane  contract, 
and  on  the  other  eleven  contracts  above 
mentioned,"  it  has  been  necessary  to  store 
in  the  plaintiff's  shop  the  various  fabricated 
material  upon  all  those  jobs  which  ordi- 
narily would  have  been  delivered  to  them 
as  fast  as  completed;  that  a  large  amount 
of  said  material  has  accumulated  already, 
necessitating  extra  handling,  much  incon- 
venience, and  crowded  conditions  at  the 
shop,  and  will  necessitate  if  and  when  these 
contracts  are  proceeded  with  extra  labor 
and  expense  in  getting  the  material  out  and 
transported  to  the  various  jobs.  And  the 
master  awards  a  very  substantial  lump  sum 
for  the  consequent  loss.  The  plaintiff,  how- 
ever, cannot  recover  for  "shop  loss"  suffered 
under  the  other  contracts  for  reasons  al- 
ready stated,  and  while  entitled  to  such  loss 
under  the  Crane  contract,  the  amount  can- 
not be  ascertained  from  the  report.  If  the 
plaintiff  deemed  the,  matter  of  sufficient 
importance  it  should  have  moved  for  a  re- 
committal. 

It  i6  also  urged  that  the  decree  should 
contain  a  clause  forbidding  the  imposition 
of  fines  and  penalties  as  a  mode  of  enforc- 
ing the  purpose  of  the  union  in  its  con- 
test with  the  plaintiff.     But  no  fines  hav- 
.  ing  been  imposed,  or  any  threats  made  that 
I  their  imposition  is  intended,  and  the  bill 
I  not  containing  any  allegations  tliereof,  we 
find  no  reason  for  the  modification.    Aber- 
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thaw  Constr.  Co.  ▼.  Cameron,  194  Mass. 
208,  215,  120  Am.  St.  Rep.  542,  80  N. 
E.  478.  It,  moreover,  is  to  be  presumed 
that  the  defendants  will  not  act  tmlawfully 
in  the  future,  and  any  discussion  of  the 
constitutionality  of  Stat.  1911,  chap.  431, 
would   not    be   germane   to    the   questions 


raised   by   the   pleadings    ajid   the   report. 
Aberthaw  Constr.  Co.  v.  Cameron,  supra.  It 
results   that   the   decree   for    the   plaintiff 
should  be  affirmed  with  costs. 
Ordered  accordingly. 

Petitions  for  rehearlngs  denied. 


Annotation — Controversy  over  ''open'*  or  ^'closed'*  shop  as  justification 

for  means  employed  to  aid  a  strike. 


This  note  supplements  notes  on  the 
same  question  appended  to  Reynolds  v. 
Davis,  17  L.R.A.(N.S.)  162,  and  Folsom 
V.  Lewis,  35  L.R.A.(N.S.)  787. 

Upon  a  somewhat  analogous  question 
as  to  the  lawfulness  of  a  strike,  or  threat 
to  cause  a  strike,  when  there  is  no  trade 
dispute  between  the  strikers  and  their 
own  employer,  see  note  appended  to 
New  England  Cement  Gun  Co.  v.  Mc- 
Givern,  L.R.A.1916C,  989.  And  for  a 
note  dealing  with  the  right  of  a  labor 
union  to  forbid  its  members  serving  a 
designated  person,  see  note  appended  to 
Rhodes  Bros.  Co.  v.  Musicians*  Pro- 
tective Union,  L.R.A.1915E,  1037.  In 
the  latter  note  there  is  a  reference  to 
many  other  notes  dealing  with  different 
phases  of  the  law  with  reference  to 
industrial  controversies;  and  for  a  more 
exhaustive  reference  to  notes  upon  these 
questions,  see  L.R.A.  Indexes  under 
titles,  ** Conspiracy,"  and  "Labor  Organ- 
izations." 

It  is  not  the  purpose  of  the  present 
note  to  engage  in  the  controversy  as  to 
the  power  of  a  court  to  enjoin  employees, 
acting  individually  or  collectively,  from 
ceasing  to  labor  for  a  particular  em- 
ployer for  the  purpose  of  compelling  the 
latter  to  unionize  his  shop.  Upon  this 
point  it  may  be  said  that  there  is  a  con- 
flict of  authority,  some  cases  holding 
that  without  reference  to  their  motive, 
and  although  they  might  be  liable  in 
damages  to  the  injured  persons,  never- 
theless  a  court  will  not  by  its  injunctive 
process  undertake  to  compel  men  to  work 
by  enjoining  them  from  ceasing  to  labor 
on  the  ground  that  their  motive  is  un- 
lawful. The  lack  of  harmony  on  this 
question  is  not  due  so  much  to  decisions 
where  the  question  is  specifically  pre- 
sented as  to  the  expressions  of  the  court 
in  considering  matters  not  involving  this 
specific  point.  For  the  purposes  of  the 
present  note,  it  is  assumed  that  there  is 
an  inaugurated  strike,  and  the  question 
is  as  to  whether  or  not  the  court  will 
inquire  into  the  object  of  the  strike  for 
the  purpose  of  determining  the  lawful- 
ness of  the  means  used  to  bring  it  to  a 
L.R.A.1917F. 


successful  issue.  As  pointed  out  in  the 
preceding  notes  on  this  point,  heretofore 
referred  to,  even  though  a  court  may 
refuse  to  enjoin  a  strike  as  sueh,  regard- 
less of  the  motive  or  object  sought  there- 
by, it  will  inquire  into  the  motive  or 
object  to  determine  whether  or  not  a 
subsequent  interference  with  the  business 
of  the  employer  is  justified,  and  the 
burden  of  proof  is  upon  the  striking  em- 
ployees to  show  sueh  justification. 

In  Folsom  v.  Lewis  (1911)  208  Maed. 
336.  35  L.R.A.(N.S.)  787,  94  N.  E.  316, 
at  least  a  portion  of  the  relief  sought 
was  to  enjoin  certain  labor  leaders  from 
calling  or  declaring  any  strike,  as  well 
as  proceeding  with  any  strike  already 
called.  It  does  not  clearly  appear  what 
relief  was  given,  the  question  presented 
on  appeal  that  was  considered  being  as 
to  the  finding  of  the  master  in  chancery 
that  the  strike  was  not  for  a  lawful  ob- 
ject. The  rule  is  asserted  that  strength- 
ening the  forces  of  a  labor  union  to  put 
it  in  a  better  condition  to  enforce  ita 
claims  in  controversies  that  may  after- 
wards arise  with  employers  is  not  enough 
to  justify  an  attack  upon  the  business 
of  an  employer  by  inducing  his  em- 
ployees to  strike. 

In  White  Mountain  Freezer  Co.  v. 
Murphy  (1917)  —  N.  H.  — ,  101  Atl.  357, 
it  is  held  that  a  strike  to  secure  a  closed 
shop  and  the  picketing  of  the  employer's 
place  of  business  is  an  unlawful  inter- 
ference with  the  business  of  such  em- 
ployer, unless  justified;  and  the  burden 
is  upon  the  labor  union  to  justify  the 
same  by  showing  that  the  purpose  or 
object  was  to  promote  the  legitimate 
interest  of  the  employees,  rather  than  to 
injure  the  business  of  the  employer. 

In  Cohn  &  R.  Electric  Co.  v.  Brick- 
layers, Masons  &  Plasterers  Local  Union 
(1917)  —  Conn.  —,  101  Atl.  659,  it  is 
held  that  where  the  purpose  of  a  strike 
is  to  strengthen  the  labor  union  by 
unionizing  a  factory  or  shop  it  is  lawful 
to  adopt  by-laws  against  its  members 
working  with  nonunion  employees,  and 
an  employer  is  not  entitled  to  restrain 
the  members  of  the  union  from  refusing 
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to  continue  to  work  for  him  while  he 
employs  nonunion  men. 

In  Albro  J.  Newton  Co.  v.  Erickson 
(1911)  70  Misc.  291,  126  N.  Y.  Supp. 
949,  affirmed  in  (1911)  144  App.  Div. 
939,  129  N.  Y.  Supp.  1111,  it  is  recog- 
nized that  a  strike  for  the  purpose  of 
compelling  an  employer  to  unionize  his 
shop  is  lawful,  and  that  hence  legitimate 
means  to  aid  the  strike  are  also  lawful. 
It  is,  however,  held  that  it  is  not  lawful 
to  boycott  the  employer's  business  by 


intimidating  prospective  purchasers  of 
his  product  by  the  union  employees  of 
such  purchasers  refusing  to  handle  such 
product.  As  to  this  latter  question  of 
the  lawfulness  of  the  refusal  of  the 
union  employees  to  handle  the  product  jof 
a  person  with  whom  the  union  is  having 
an  industrial  controversy,  see  notes  in 
12  L.R.A.(N.S.)  643;  32  L.B.A.(N.S.) 
792;  and  51  L.R.A,(N.S)  778. 

A.  a.  8. 


MICHIGAN  supreme:  OOUBT. 

MILO  O.  BENNETT,  Plff.  in  Err., 

V. 

JOHN  W.  STOCKWELL  et  al. 

(—  Mich.  — ,  163  N.  W.  482.) 

Iiibel  —  prlTilege  «-•  report  by   grand 
Jury. 

1.  A  report  by  the  grand  jury  unaccom- 
panied by  indictment,  upon  the  conduct  of 
a  public  official,  which  is  not  authorized  by 
statute,  is  not  privileged. 

For  other  casesy  see  Libel  and  Slander,  11.  e, 
5,  in  Dig.  1-52  N,  8, 

Same  —  good  faith  —  effect. 

2.  Good  faith  is,  in  the  absence  of  privi- 
lege, no  bar  to  an  action  for  libel. 

For. other  ctuea,  see  Libel  and  Blander,  IIL  e, 
in  Big,  l-Sfi  N.  8. 

Evidence  —  acquiescence  In  libel. 

3.  The  presentation  by  the  foreman  of  the 
grand  jury  in  open  court  in  the  presence  of 
the  other  jurors,  of  a  libelous  report,  is  suf- 
ficient prima  facie  to  show  acquiescence  by 
all  in  the  report. 

For  other  cases,  see  Evidence,  II.  e,  4>  <*> 
Dig.  1-52  y.  8. 

Grand  jury  —  testimony  of  members  — 
libelous  report. 

4.  A  statute  forbidding  a  member  of  a 
grand  jury  to  testify  how  any  member  voted 
on  a  question  before  them,  or  what  opinions 
were  expressed  in  relation  to  such  question, 
does  not  apply  to  testimony  concerning  a 
libelous  report  made  by  the  jury  outside 
its  jurisdiction. 

For  other  cases,  see  Grand  Jury,  I.  in  Dig. 
i-5«  N.  8. 

(June  27,  1917.) 

ERROB  to  the  Circuit  Court  for  Kalama- 
zoo County  to  review  a  judgment  in  de- 
fendants'  favor   in   an   action   brought   to 
recover  damages  for  an  alleged  libel.    Re- 
versed. 
The  facts  are  stated  in  the  opinion. 

Note. —  For  privilege  as  to  procoedings 
of  grand  jury,  see  annotation  following  this 
case,  post,  766. 
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Mr.  Milo  O.  Bennett,  in  propria  per- 
sona: 

The  libel  was  not  absolutely  privileged. 

Rector  v.  Smith,  11  Iowa,  307;  Poston 
V.  Washington,  A.  &  Mt.  V.  R.  Co.  86  App. 
D.  C.  359,  82  L.RJl.(N.S.)   786. 

The  libel  was  not  quaGfiedly  privileged. 

Smith  V.  Smith,  73  Mich.  447,  3  L.R.A. 
62,  16  Am.  St.  Rep.  604,  41  N.  W.  499; 
Bennett  v.  Kalamazoo  Circuit  Judge,  183 
Mich.  200,  150  N.  W.  141,  Ann.  Cas.  1916E, 
223;  Newell,  Slander  &  libel,  p.  658;  Bacon 
V.  Michigan  C.  R.  Co.  66  Mich.  166,  83  N. 
W.  181;  Rector  v.  Smith,  supra;  Jones  v. 
People,  101  App.  Div.  66,  92  N.  Y.  Supp. 
277;  Re  Osborne,  68  Misc.  697,  125  N.  Y. 
Supp.  317;  Re  Hefferman,  125  N.  Y.  Supp. 
788. 

Even  if  qualifledly  privileged,  plaintiff 
had  overcome  the  burden. 

Carroll  v.  Owen,  178  Mich.  551,  146  N. 
W.  168;  Howard  v.  Dickie,  120  Mich.  240, 
79  N.  W.  191 ;  Maclean  v.  Scripps,  62  Mich, 
220,  17  N.  W.  816,  18  N.  W.  209;  Cherry 
V.  Des  Moines  Leader,  114  Iowa,  298,  54 
L.R.A.  867,  80  Am.  St.  Rep.  365,  86  N.  W. 
323;  Thompson  v.  Rake,  140  Iowa,  232,  18 
L.R.A.(N.S.)   921,  118  N.  W.  279. 

The  aets  of  defendants  Cames  and  Stock- 
well  amounted  to  a  composition  and  pub- 
lieation,  under  the  circumstances,  render- 
ing all  the  defendants  liable. 

Loranger  v.  Loranger,  116  Mich.  681,  74 
N.  W.  228;  25  Cyc.  365;  Wilcox  v.  Moon, 
64  Vt.  450,  15  L.R.A.  760,  33  Am.  St.  Rep. 
936,  24  Atl.  244;  Rex  v.  Burdett,  4  Bam. 
k  Aid.  814,  106  Eng.  Reprint,  962,  23  Re- 
vised Rep.  284;  Cooley,  Torts,  p.  371; 
Odgers,  Libel  &  Slander,  p.  154;  Townshend, 
Libel  &  Slander,  p.  116;  Pollasky  v.  Min- 
ehener,  81  Mich.  280,  9  L.R.A.  102,  21  Am. 
St.  Rep.  616,  46  N.  W.  5. 

The  grand  jurors  should  have  been  al- 
lowed to  testify  to  the  proceedings  in  the 
grand  jury  room  as  respects  the  composition 
and  publication  of  the  libel. 

People  V.  Lauder,  82  Mich.  122,  46  N.  W. 
956;  9  Am.  &  Eng.  Enc.  Law,  17;  People 
V.  O'Neill,  107  Mich.  661,  65  N.  W.  640  j 
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People  V.  Thompson,  122  Mich.  416,  81  N. 
\V.  344;  Re  Archer,  134  Mich.  410,  96  N. 
W.  442;  State  v.  Campbell,  73  Kan.  688, 
9  L.R.A.(N.S.)  633,  85  Pac.  784,  9  Ann. 
Cas.  1203;  Atwell  v.  United  States,  17 
L.R.A.(N.S.)  1049,  89  C.  C.  A.  97,  162  Fed. 
97,  15  Ann.  Cas.  253;  Re  Summerhayes,  70 
Fed.  769;  Switzer  v.  State,  7  Ga.  App.  7, 
66  S.  E.  1080;  People  v.  Woodard,  71  Misc. 
607,  130  X.  Y.  Supp.  864;  State  v.  Puttman, 
53  Or.  260,  100  Pac.  2;  Com.  v.  Green,  126 
Pa.  531,  12  Am.  St.  Rep.  894,  17  Atl.  878, 
8  Am.  Crim.  Rep.  391;  Sands  v.  Robison, 
12  Smedes  &  M.  704,  51  Am.  Dec.  132; 
Way  V.  Butterworth,  106  Mass.  76;  State 
V.  Wood,  63  N.  H.  484;  Jones  v.  Terpin, 
6  Heisk.  181;  Burdick  v.  Hunt,  43  Ind.  381; 
New  Hampshire  F.  Ins,  Co.  v.  Healey,  151 
Mass.  637,  24  N.  E.  913;  Com.  v.  Meade, 
12  Gray,  167,  71  Am.  Dec.  741;  Com.  v. 
Hill,  11  Cush.  137;  Whart.  Crim.  Ev.  p. 
1061;  1  Elliott,  Ev.  p.  745;  20  Cyc.  1352, 
et  seq.;  4  Wigmore,  Ev.  p.  3312. 

Mr.  Alfred  J.  Mills,  for  defendants  in 
error : 

The  report  filed  by  the  grand  jury  was 
at   least   qualifiedly   privil^ed. 

Newell,  Slander  &  Libel,  p.  667 ;  Edwards, 
Grand  Jury,  p.  166;  20  Cyc.  1356;  1 
Cooley,  Torts,  344;  2  Cooley,  Torts,  797; 
Konkle  v.  Haven,  140  Mich.  473,  103  N.  W. 
860;  Re  Archer,  134  Mich.  410,  96  N.  W. 
442;  Yancey  v.  Com.  135  Ky.  207,  26  L.R.A. 
(N.S.)  456,  122  8.  W.  123;  Ramsey  v. 
Cheek,  109  N.  C.  276,  13  S.  E.  775;  Lange 
V.  Benedict,  73  N.  Y.  12,  29  Am.  Rep.  80; 
Turpen  v.  Booth,  56  Cal.  65,  38  Am.  Rep. 
48;  Griffith  v.  Slinkard,  146  Ind.  117,  44 
N.  E.  1001 ;  Rector  v.  Smith,  11  Iowa,  302. 

If  the  report  was  improper  and  unlawful, 
it  was  the  duty  of  the  court  to  suppress  it, 
and  to  instruct  the  jury  as  to  its  duty  con- 
cerning the  same. 

1  Whart.  Crim.  Law,  7th  ed.  §  606 ;  State 
V.  Cowan,  1  Head,  280. 

The  jury  was  in  no  manner  blamable  for 
the  refusal  of  the  court  to  strike  the  report 
from  its  files  and  to  suppress  the  same. 

Allen  V.  State,  61  Miss.  627,  4  Am.  Crim. 
Rep.  252;  Re  Archer,  134  Mich.  408,  96 
N.  W.  442. 

In  no  case  can  a  member  of  a  grand  jury 
be  obliged  or  allowed  to  testify  or  declare 
in  what  manner  he,  or  any  other  member 
of  the  jury,  voted  on  any  question  before 
them,  or  what  opinions  were  expressed  by 
any  juror  in  relation  to  any  such  question. 

People  V.  Clarke,  106  Mich.  169,  62  N.  W. 
1117;  People  v.  Thompson,  122  Mich.  411, 
81  N.  W.  344;  Re  Archer,  supra;  United 
States  V.  Farrington,  6  Fed.  343;  United 
States  V.  Kilpatrick,  16  Fed.  765;  Stewart 
V.  State,  24  Ind.  142;  State  v.  Lewis,  38 
La.  Ann.  680;  Com.  v.  Twitchill,  1  Brewst. 
L.R.A.1917F. 


(Pa.)  561;  Ex  parte  Sontag,  64  CfL  526, 
2  Pac.  402,  4  Am.  Crim.  Rep.  623;  Tindle 
V.  Nichols,  20  Mo.  326;  20  Cyc.  1363;  12 
R.  C.  L.  pp.  1037  et  seq. 

Stone,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  libel  against  the  de- 
fendants, who  served  as  grand  jurors  in  the 
circuit  court  for  the  county  of  Kalamazoo, 
for  the  composition  and  publication  of  an 
alleged  false,  malicious,  and  defamatory 
document,  styled  a  "report,"  which  was 
filed  with  the  circuit  court  for  said  county 
by  the  defendants,  through  Byron  J. 
Carnes,  their  foreman,  on  Fel^uary  5,  1914. 
The  report  was  written  by  defendant  Stock- 
well  and  handed  to  the  circuit  judge  by  de- 
fendant Carnes.  The  said  "report,"  con- 
taining the  allied  libelous  language,  was 
before  this  court  in  Bennett  v.  Kalamazoo 
Circuit  Judge,  183  Mich.  200,  150  N.  W. 
141,  Ann.  Cas.  1916E,  223,  and  is  fully  set 
forth  there  in  the  opinion  of  Justice  Brooke; 
to  which  reference  is  made.  It  was  ad- 
dressed to  the  circuit  court  for  the  county 
of  Kalamazoo,  and  the  opening  sentence  is: 
"We,  the  members  of  the  grand  jury  now 
in  session,  beg  leave  to  report,"  etc.  It  was 
signed:  "The  Grand  Jury  of  Kalamazoo 
County,  by  Byron  J.  Carnes,  Foreman  of 
Grand  Jury."  It  appears  undisputed  that 
this  report  was  presented  to  the  court  by 
the  foreman  thereof,  in  the  presence  of  .the 
entire  jury.  In  Bennett  v.  Kalamazoo 
Circuit  Judge,  supra,  we  said:  "In  thia 
state  there  are  but  two  matters  upon  which 
a  grand  jury  have  statutory  right  to  make 
reports  or  presentments;  i.  e.,  trespass  on 
public  lands  (1  Comp.  Laws,  §  1396),  and 
violation  of  the  election  laws  (§  11,443  [6 
How.  Stat.  2d  ed.  §  14,910] ) ,  3  Comp.  Laws, 
§§  11,891-11,893  (6  How.  Stat.  2d  ed. 
§§  15,062,  15,064),  provide  how  indictments 
shall  be  found,  but  contain  no  provisions 
for  the  filing  of  a  report  or  presentment  re- 
flecting upon  the  conduct  of  public  officials. 
An  examination  of  the  report  filed  by  the 
grand  jury  in  the  instant  case  shows  that 
it  contains  reflections  of  the  gravest  char- 
acter upon  the  official  conduct  of  the  peti- 
tioner, if  it  does  not  actually  charge  him 
with  the  commission  of  a  felony.  A  review 
of  all  the  cases  cited  upon  both  sides  of  the 
question,  and  such  others  as  we  have  been 
able  to  examine,  leads  us  to  the  conclusion 
that  inherently,  apart  from  statutory  sanc- 
tion, the  grand  jury  has  no  right  to  file 
such  a  report,  unless  it  is  followed  by  an 
indictment.  The  evils  of  the  contrary  prac* 
tice  must  be  apparent  to  all.  While  the 
proceedings  of  the  grand  jury  are  supposed 
to  be  secret,  it  is  clear  that  in  the  present 
instance  that  secrecy  was  not  inviolate,  for 
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ih»  objectionable  report  found  its  way  into 
the  press  of  Kalamazoo  within  a  few  hours 
after  it  had  been  filed.  Whether  the  mat- 
ter contained  in  such  report  be  true  or  false, 
it  can  make  no  difference  with  the  prin- 
ciple involved.  In  either  event  the  accused 
person  is  obliged  to  submit  to  the  odium 
of  a  charge  or  charges  based,  perhaps,  upon 
insufficient  evidence,  or  no  evidence  at  all, 
without  having  the  opportunity  to  meet  his 
accusers  and  reply  to  their  attacks.  This 
situation  is  one  whieh  offends  everyone's 
sense  of  fair  play,  and  is  surely  not  conduc- 
ive to  the  decent  administration  of  justice." 

And  this  court  issued  a  mandamus  to 
compel  the  respondent  therein  to  grant  a 
motion  of  the  relator  to  strike  from  the 
flies  of  the  court  said  report.  Upon  the 
trial  of  the  instant  case  it  appeared  that 
the  plaintiff  had  been  elected  prosecuting 
attorney  of  Kalamazoo  county  at  the  gen- 
eral election  held  in  the  month  of  Novem- 
ber, 1912,  and  that  he  served  as  such  officer 
during  the  years  1913  and  1014.  There 
was  evidence  in  the  case  that  defendant 
Stockwell  prepared  the  report.  He  testified: 
''I  prepared  that  report  myself  and  not 
from  any  dictation.  ...  I  made  two 
copies,  one  original  and  one  carbon.  The 
original  was  signed  by  the  foreman." 

It  appears  that  the  carbon  copy  reached 
the  ncNvspaper  publisher  through  the  hands 
of  the  circuit  judge.  The  witness  Stockwell 
says  he  does  not  remember  what  was  done 
with  the  carbon  copy,  but  testifies  that  he 
did  not  give  it  to  the  circuit  judge.  It 
does  appear  undisputed  that  the  circuit 
judge  had  possession  of  the  carbon  copy 
shortly  afterward  and  exhibited  it  to  Mr. 
Nichols,  the  special  prosecuting  attorney 
who  had  been  appointed  to  attend  the  grand 
jury.  It  further  appeared  that  Mr.  Nichols, 
although  attending  the  grand  jury  in  the 
examination  of  witnesses  and  the  prepara- 
tion of  indictments,  had  no  knowledge  that 
such  report  had  been  made,  or  was  in  ex- 
istence, until  the  carbon  copy  was  shown 
to  him  by  the  circuit  judge  on  the  same  day 
the  original  was  filed  and  spread  upon  the 
journal  of  the  court.  At  the  close  of  the 
plaintiff's  evidence  a  motion  was  made  to 
direct  a  verdict  for  the  defendants  upon 
the  grounds  that  the  alleged  libelous  article 
declared  on  and  made  a  basis  of  the  action 
was  privileged  absolutely,  or,  if  not  privi- 
leged absolutely,  that  it  was  qualifiedly 
privileged;  and  after  some  discussion  the 
court  directed  a  verdict  for  the  defendants. 

The  case  is  brought  here  by  the  plaintiff 
upon  writ  of  error,  and  the  assignments  of 
error  discussed  are  that  the  court  erred 
(1)  in  charging  the  jury  to  return  a  ver- 
dict in  favor  of  the  defendants  upon  plain- 
tiff's own  case,  as  shown  by  the  record;  (2) 
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in  striking  out  the  testimony  of  one  of  the 
defendants  as  to  the  action  of  certain  jurors 
in  their  deliberations;  (3)  in  granting  the 
motion  of  defendants'  counsel  to  withdraw 
plaintiff's  case  from  the  jury,  and  direct  a 
verdict  against  plaintiff  without  submitting 
the  same  to  the  jury  for  their  determina- 
tion as  a  question  of  fact  whether  the  arti- 
cle was  libelous,  and  as  to  the  extent  of 
plaintiff's  damages.  We  are  of  opinion  that 
this  court  has  already  passed  on  the  ques- 
tion whether  this  alleged  report  was  privi- 
leged, either  absolutely  or  qualifiedly.  If 
it  had  been  privileged  at  all,  this  court 
would  not  have  ordered  it  stricken  from  the 
record.  It  is  manifest  that  if  the  defend- 
ants composing  the  grand  jury  had  re^ 
turned  an  indictment  against  the  plaintiff, 
that  would  have  been  privileged. 

It  is  the  principal  contention  of  defend- 
ants' counsel  that  the  article  was  qualified- 
ly privileged.  We  are  of  the  opinion  that 
it  was  not  privileged  at  all.  This  court 
has  repeatedly  held  that  the  occasion  deter- 
mines the  question  of  privilege,  and  we 
have  said  that  qualified  privilege  extends 
to  all  communications  made  bona  fide  upon 
any  subject-matter  in  which  tbe  party  com- 
municating has  an  interest,  or  in  reference 
to  which  he  has  a  duty,  to  a  person  having 
a  corresponding  interest  or  duty.  Bacon  v. 
Michigan  C.  R.  Go.  66  Mich.  166-170,  33 
N.  W.  181;  Garn  v.  Lockard,  108  Mich. 
196,  66  N.  W.  764;  Schultz  v.  Guldenstein, 
144  Mich.  636-641,  108  N.  W.  96;  Madill 
V.  Currie,  168  Mich.  546-658,  134  N.  W. 
1004.  In  Rector  v.  Smith,  11  Iowa,  302, 
the  supreme  court  of  that  state  held  that  a 
grand  jury  had  no  power  to  present  to  the 
court  otherwise  than  by  indictment  the  mis- 
conduct of  an  officer;  and  that  a  r^ort  to 
the  district  court  charging  an  officer  with 
malfeasance  was  not  a  privileged  communi- 
cation; and  that  the  defendant  could  not 
plead  this  privilege  in  bar  of  plaintiff's 
right  to  recover.  We  think  that  court  was 
illogical  when  it  further  held  that  if  such 
publication  was  made  without  malice,  and 
as  the  defendant  supposed  in  the  discharge 
of  a  public  duty,  and  without  any  iUwill  or 
hatred  toward  the  plaintiff,  there  could  be 
no  recovery.  The  court  there  referred  to 
the  language  of  Chief  Justice  Shaw  in  the 
case  of  Bradley  v.  Heath,  12  Pick.  163,  22 
Am.  Dec.  418.  A  reference  to  that  case 
shows  that  Chief  Justice  Shaw  was  there 
speaking  of  a  case  which  presented  a  quali- 
fied privilege.  In  our  opinion  it  is  illogical 
to  say  that,  in  the  absence  of  privilege,  good 
faith  can  be  shown  in  bar  of  plaintiff's 
right  to  recover.  Undoubtedly  all  the  sur- 
rounding circumstances  may  be  shown  in 
mitigation  of  damages,  but  not  in  bar  of 
the  action,  where  the  matter  published  is 
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not  privileged.  Cases  are  numerous  in  this 
state  where  evidence  in  mitigation  of  dam- 
ages has  lieen  received  under  such  circum- 
stances, but  not  in  bar  of  the  action. 

It  seems  to  have  been  the  opinion  of  the 
trial  court  in  the  instant  case  that  there 
was  no  evidence  as  to  which  or  how  many 
of  the  defendants  concurred  in  the  action 
of  the  grand  jury.  It  should  be  borne  in 
mind  that  this  is  an  action  for  publishing 
alleged  libelous  matter.  As  we  have  said, 
the  undisputed  evidence  shows  that  this  so- 
called  report  was  presented  in  open  court 
by  the  foreman  of  the  grand  jury,  purport- 
ing to  act  in  behalf  of  all  the  defendants, 
and  that  all  of  the  defendants  were  present, 
apparently  acquiescing  in  what  was  done. 
We  have  called  attention  to  the  manner  in 
which  the  report  was  signed.  We  think 
that,  prima  facie  at  least,  it  may  be  said 
that  all  of  the  defendants  acquiesced  in  the 
publication  of  the  report.  Certainly  the 
foreman  and  the  defendant  who  prepared  it 
for  publication  would  be  responsible  for  it, 
and  we  think,  as  we  have  said,  that  prima 
facie  all  of  the  defendants  acted  in  or 
acquiesced  in  its  publication. 

It  is  the  further  claim  of  the  appellant 
that  the  members  of  the  grand  jury  should 
have  been  allowed  to  testify  to  the  proceed- 
ings in  the  grand  jury  room  as  respects  the 
voting  for,  and  composition  and  publica- 
tion of,  the  alleged  libel.  Our  statute 
(Comp.  Laws  1897,  §  11,887),  provides  as 
follows:  "Members  of  the  grand  jury  may 
be  required  by  any  court  to  testify  whether 
the  testimony  of  a  witness  examined  before 
such  jury  is  consistent  with,  or  different 
from,  the  evidence  given  by  such  witness 
before  such  court;  and  they  may  also  be 
required  to  disclose  the  testimony  given 
before  them  by  any  person,  upon  complaint 
against  such  person  for  perjury,  or  upon 
his  trial  for  such  offense;  but  in  no  case 
can  a  member  of  a  grand  jury  be  obliged 
or  allowed  to  testify  or  declare  in  what 
manner  he  or  any  other  member  of  the  jury 
voted  on  any  question  before  them,  or  what 
opinions  were  expressed  by  any  juror  in 
relation  to  any  such  question." 

In  the  following  cases  we  have  referred 
to  and  passed  upon  this  statute:  People 
V.  Lauder,  82  Mich.  122,  46  N.  W.  956; 
People  V.  O'Neill,  107  Mich.  666,  65  N.  W. 
640;  People  v.  Tliompson,  122  Mich.  411- 
417,  81  N.  W.  344;  Re  Archer,  134  Mich. 
408-410,  96  N.  W.  442.  An  examination 
of  these  cases  will  show  that  we  were  there 
dealing  with  indictments  which  had  been 
properly  foimd  and  presented  by  grand 
jurors. 

The   pertinent  question   is   whether   this 
statute  should  be  held  to  apply  in  the  in- ' 
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stant  case,  where  we  have  held  that  the  pro- 
ceedings of  the  grand  jury  in  this  matter 
were  without  authority  or  jurisdiction.  It 
has  long  been  the  policy  of  the  law,  in  fur- 
therance of  justice,  that  the  legitimate 
investigations  and  deliberations  of  a  grand 
jury  should  be  conducted  in  secret,  and 
that  for  most  intents  and  purposes  its  pro- 
ceedings are  legally  sealed  against  divul- 
gence.  The  grand  jurors  are  sworn  to  keep 
secret  the  state's,  their  fellows,'  and  their 
own  counsel.  The  policy  is  to  inspire  the 
jurors  with  a  confidence  of  security  in  the 
discharge  oi  their  legitimate  and  respon- 
sible duties,  so  that  thoy  may  deliberate  and 
decide  without  apprehension  of  any  detri- 
ment from  an  accused  or  any  other  person; 
to  secure  the  utmost  freedom  of  disclosure 
of  alleged  crimes  and  offenses  by  prose- 
cutors; to  conceal  the  fact  that  an  indict- 
ment is  found  against  a  party,  in  order  to 
avoid  the  danger  that  he  may  escape  and 
elude  arrest  upon  it,  before  the  presentment 
is  made.  That  grand  jurors  cannot  testify 
how  they  or  any  of  their  fellows  voted,  or 
as  to  what  induced  them  to  find  an  indict- 
ment, or  as  to  opinions  expressed  by  their 
fellows  or  themselves,  upon  any  question 
properly  before  them  and  considered  by 
them,  is  well  settled.  Hooker  v.  Stat^,  98 
Md.  145,  66  Atl.  390,  reported  in  1  Ann. 
Gas.  644,  and  note  citing  many  cades,  in- 
cluding People  V.  Lauder,  supra,  and  People 
V.  Thompson,  122  Mich.  411-417,  81  N.  W. 
344.  In  accord  with  our  statute,  it  is  not 
competent  for  a  grand  juror  to  testify  as 
to  the  character  or  sufficiency  of  the  evi- 
dence upon  which  an  indictment  was  found, 
or  how  he  voted  thereon;  but  should  tliat 
rule  obtain  in  matters  before  the  grand 
jury  where  it  had  no  jurisdiction  to  make 
the  "report"?  We  think  not.  For  instance, 
it  was  held  at  an  early  day  that  where 
process  was  issued  on  the  complaint  of  a 
grand  juror,  which  was  without  any  au- 
thority ^M^atever  and  was  void,  he  was  held 
liable  to  the  person  injured.  Allen  v.  Gray, 
11  Conn.  95.  We  are  of  opinion  that  the 
statute  above  quoted  does  not  apply  to  such 
a  proceeding  as  was  had  by  the  grand  jury 
in  the  instant  case,  and  that  its  provisions 
cannot  be  invoked  by  the  defendants  here. 

We  think  that  the  court  erred  in  exclud- 
ing the  testimony  offered  to  show  the  action 
of  certain  grand  jurors  in  their  delibera- 
tions, with  reference  to  this  so-called  re- 
port; and  that  the  court  also  erred  in 
directing  a  verdict  for  the  defendants,  and 
in  not  submitting  the  case  to  the  jury 
upon  proper  instructions. 

The  judgment  is  reversed,  and  a  new 
trial  granted,  with  eosts  to  the  appellant. 
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Annotation — ^IJbel  and  slander:  privilege  as  to  proceedings  of  grand  jury. 


Earlier  cases  on  this  question  will  be 
found  in  a  note  to  Poston  v.  Washington, 
A.  &  Mt.  V.  R.  Co.  32  L.R.A.(N.S.)  785. 

The  question  as  to  the  privilege  of  a 
witness  who  testifies  before  the  grand 
jury  is  not  within  the  scope  of  these 
notes.  Aa  to  the  privilege  of  witnesses 
generally,  see  note  to  Keeley  v.  Great 
Northern  R.  Co.  L.R,A.1915C,  987. 

Questions  as  to  libel  or  slander  of  a 
member  of  a  grand  jury  are  also  beyond 
the  scope  of  these  notes.  See,  for  exam- 
ple, the  recent  case  of  State  v.  Fish 
(1917)  —  N.  J.  L.  — ,  100  Atl.  181. 

As  to  libel  or  slander  by  a  judicial 
officer  or  juror,  see  note  to  Houghton  v. 
Humphries,  L.R.A.1915E,  1051.  Atten- 
tion is  called  particularly  to  the  cases 
of  Little  V.  Pomerov  (1873)  Ir.  Rep.  7 
C.  L.  50,  and  Rector  v.  Smith  (I860)  11 
Iowa,  302,  cited  on  page  1056  of  that 
note. 

As  to  privilege  of  informal  communi- 
cation with  respect  to  criminal  charge, 
see  note  to  Beshirs  v.  Allen,  L.R.A. 
1915£,  413,  and  earlier  notes  therein 
referred  to. 

As  to  privilege  of  defamatory  state- 
ment made  by  one  attorney  concerning 
another  in  course  of  judicial  proceed- 
ings, see  note  to  La  Porta  v.  Leonard, 
L.R.A.1916E,  782. 

The  decision  in  Bf.nnett  v.  Stock- 
well,  ante,  761,  that  the  unauthorized 
report  of  a  grand  jury,  not  followed  by 
indictment,  containing  matter  defama- 
tory of  a  county  officer  in  respect  to  his 
official  conduct,  is  not  privileged,  either 
absolutely  or  qualifiedly,  is  in  accord 
with  the  authorities  cited  in  the  present 
and  the  earlier  note  on  this  question,  in 
so  far  as  it  denies  an  absolute  privilege. 
However,  the  effect  of  several  of  the  de- 
cisions discussed  in  this  and  the  earlier 
note  is  apparently  to  allow  such  a  report 
&  qualified  privilege. 

In  Rich  V.  Eason  (1915)  —  Tex.  Civ. 
App.  — ,  180  S.  W.  303,  it  was  held 
erroneous  to  sustain,  on  the  ground  that 
the  report  was  privileged,  a  demurrer  to 
a  petition  in  an  action  against  grand 
jurors  for  libel  based  on  the  report  of 
the  grand  jury  to  the  district  court,  un- 
accompanied by  an  indictment,  charging 
the  plaintiff,  a  sheriff,  with  immoral  con- 
duct. The  court  quoted  from  and  fol- 
lowed the  case  of  Rector  v.  Smith 
(Iowa)  supra,  cited  in  the  note  in  32 
L.R.A.(N.S.)  785. 

In  holding  that  a  newspaper  could  not 

^escape  liability  for  libel  for  erroneously 
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publishing  that  a  certain  person  was  one 
of  those  indicted  by  a  grand  jury,  be- 
cause of  the  fact  that  it  was  honestly 
mistaken  on  account  of  similarity  of 
names,  after  a  bona  fide  attempt  to  ob- 
tain the  facts  for  publication,  the  court 
in  Sweet  v.  Post  Pub.  Co.  (1913)  215 
Mass.  450,  47  L.R.A.(N.S.)  240,  102  N. 
E.  fi61,  Ann.  Cas.  1914D,  633,  said :  "The 
investigation  and  report  by  the  grand 
jury  constituted  a  judicial  proceeding, 
and,  in  the  absence  of  express  malice,  a 
fair  and  correct  report  of  it  by  the  de- 
fendant in  the  newspaper  published  by 
it  was  privileged.  .  .  .  The  privilege 
attaching  to  such  a  report  rests,  however, 
upon  a  somewhat  different  ground  from 
that  on  which  privileged  communications 
between  private  persons  rest.  In  them 
the  person  making  the  communication 
has  an  interest  to  protect  or  a  duty  to 
perform,  or  his  relation  to  the  party  to 
whom  the  communication  is  made  is  of 
a  confidential  nature,  and  the  law  holds 
that  in  such  eases,  if  what  is  said  or 
written  is  communicated  in  good  faith, 
in  the  belief  that  it  is  true,  and  with  no 
malevolent  motive  and  for  the  purpose 
of  protecting  or  promoting  his  interest, 
or  in  the  performance  of  a  duty  incum- 
bent upon  him,  social  or  legal  or  moral, 
and  is  justified  or  required  by  the  nature 
of  the  relations  existing  between  him 
and  the  person  to  whom  the  communi- 
cation is  made,  and  does  not  go  beyond 
what  is  fairly  warranted  by  the  occasion, 
the  communication  is  privileged.  But 
no  duty  rests  upon  the  publishers  of  a 
newspaper  to  report  judicial  proceed- 
ings, and  their  interest  in  such  matters 
is  only  tl.at  which  all  the  rest  of  the 
community  has.  It  is  for  the  interest 
of  everyone  that  crime  should  be 
detected  and  punished,  and  everyone  has 
the  highest  interest  in  whatever  per- 
tains to  the  proper  administration  of 
justice.  It  is'  upon  these  grounds  that 
reports  of  judicial  proceedings  fairly 
and  correctly  made  are  privileged.  .  .  .^ 
In  order  to  be  privileged  such  reports' 
must  be  not  only  fair  and  impartial,  but 
they  also  must  be  accurate.'' 

The  official  report  of  a  grand  jury  as 
to  reprehensible  official  conduct  of  a 
constable,  unaccompanied  by  an  indict- 
ment or  a  finding  of  an  impeachable  of- 
fense, although  made  in  open  court,  was 
held  in  Parsons  v.  Age-Herald  Pub.  Co. 
(1913)  181  Ala.  439,  61  So.  345,  not  to 
constitute  a  judicial  proceeding  within 
the  rule  of  qualified  privilege  recognized 
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by  the  common  law  in  respect  to  the 
publication  of  such  proceedings.  Never- 
theless, the  court  held  that  the  report 
was  such  a  matter  of  public  concern  as 
to  be  within  the  policy  of  the  privilege, 
so  that  a  newspaper  was  not  liable  for 
publishing  a  fair,  accurate,  and  impartial 
statement  of  the  report,  if  the  publica- 
tion was  made  bona  fide,  without  malice, 
and  in  the  belief  that  the  matters  pub- 
lished were  true.  It  was  said:  "The 
grand  jury  is  said  to  be  a  constituent 
part  of  the  court,  though  it  is  also  a 
distinct  and  partly  independent  body. 
.  .  .  And  its  functions,  though  always 
proceeding  ex  parte,  are  obviously  of  a 
judicial  nature.  It  is  the  duty  of  every 
grand  jury  to  investigate  any  alleged 
incompetency  or  misconduct  of  any 
public  officer  in  the  county;  and,  if  they 
find  that  any  county  officer  ought  to  be 
removed  from  office  for  any  impeachable 
ofi^ense  named  in  §  7099  of  the  Code, 
they  shall  so  report  to  the  court,  'set- 
ting forth  the  facts,  which  report  shall 
be  entered  on  the  minutes  of  the  court.' 
.  .  .  They  are  neither  required  nor 
authorized  by  any  statute  to  report  the 
result  of  such  investigations  when  they 
fail  to  find  any  impeachable  fault  or  of- 
fense; and  when  they  report  and  criti- 
cize any  misconduct,  real  or  fancied,  of 
lesser  grade,  it  cannot  be  for  the  pur- 
pose of  invoking  any  judicial  action,  and 
is  in  fact  no  part  of  any  judicial  pro- 
ceeding, actual  or  potential.  .  .  .  Our 
conclusion  is  that  that  part  of  the  grand 
jury's  report  dealing  with  the  official 
conduct  of  the  plaintiff  was  no  part  of 
any  'judicial  proceeding'  within  the  rule 
of  qualified  privilege  recognized  by  the 
common  law  in  respect  to  the  publication 
of  such  proceedings,  and  that  it  is  not 
privileged  as  being  the  publication  of  a 


report  required  or  authorized  by  law. 
Nevertheless,  we  think  its  publication 
by  the  defendant  under  the  conditions 
averred  in  the  plea  is  within  the  spirit 
and  policy  of  that  rule.  The  grand  jury 
is  essentially  a  public  body,  and  what  it 
says  or  does  in  regard  to  public  matters, 
though  stopping  short  of  indictment  or 
impeachment,  is  a  matter  of  public  inter- 
est, and,  with  respect  to  the  official  con- 
duct of  public  officers  in  the  county,  is  a 
matter  of  such  public  concern  as  to  justi- 
fy its  communication  to  the  public  for 
their  information,  through  the  public 
press  or  other  appropriate  agencies." 
And  after  quoting  the  rule  that,  while 
the  publication  of  matter  defamatory  of 
an  individual  is  not  privileged  merely 
because  the  libel  is  contained  in  a  fair 
report  in  a  newspaper  of  what  occurred 
at  a  meeting  held  for  a  public  purpose, 
yet  proceedings  of  public  interest  need 
not  be  those  of  a  judicial  or  legislative 
body  to  render  a  fair  report  thereof 
privileged,  the  court  observed  that  in  the 
application  of  this  rule  to  cases  like  that 
before  it,  discrimination  was  necessary, 
and  that  libelous  imputations  in  a  grand 
jury's  report  upon  private  citizens,  or 
upon  public  officers  not  touching  their 
fitness  for  office,  or  their  fidelity  to  the 
public  service,  or  the  propriety  of  their 
official  acts,  are  not  properly  matters  of 
public  interest;  that  the  privilege  does 
not  attach  at  all  until  the  report  has  been 
duly  published  by  the  grand  jury  itself 
in  open  court;  and  that  matters,  the 
publication  of  which  is  forbidden  by  law, 
or  by  the  order  of  the  court,  as  being 
improper  for  publication,  are  not  to  be 
regarded  as  privileged  with  respect  to 
their  publication  by  third  persons. 

R.  E.  H. 


NEW  YORK  COURT  OF  APPEALS. 

PEOPLE  OF  THE  STATE  OF  NEW  YORK, 

Appt., 

V. 

LOUIS  P.  CLAIR,  Respt. 

(221  N.  Y.  108,  116  N.  E.  868.) 

Game  ^  serving  birds  as  part  of  meal 
^  sale. 

The  serving  by  a  hotel  keeper  of  game 
birds  which   nad  been  rightfully  given  to 


him,  as  part  of  a  meal  for  which  he  receives 
pay,  is  within  a  statute  pro\iding  that 
such  birds  shall  not  be  sold  or  offered  for 
sale  for  food  purposes. 
For  other  casea^  see  Oame  and  Oame  Laica, 
in  Dig,  1-52  2V.  8. 

(June  5,  1917.) 

APPEAL  by  the  People  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court)  Fourth  Department,  affirming 
a  judgment  of  a  trial  term  for  Herkimer 


Note.  —  For  serving  game  or  fish  ^ith 
meal  as  violation  of  game  law,  see  annota- 
tion following  this  case,  post,  769. 

Somewhat  analogous  to  the  question 
whether  the  serving  by  a  hotel  keeper  of 
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game  as  a  part  of  a  meal  amounts  to  a  sale 
is  the  question  treated  in  the  notes  to  Seel- 
bach  Hotel  Co.  v.  Com.  26  L.R,A.(N.S.)  943, 
and  Skermetta  v.  State,  52  L.R.A.(N.S.) 
722. 
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County  in  favor  of  defendant  in  an  action 
brought  to  recover  penaltiea  for  selling 
partriciges  in  violation  of  the  Conservation 
Law.    Reversed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr.  WilUam  T.  Moore,  with  Mr.  £.  G. 
Woodbury,  Attorney  General,  for  tlie  Peo- 
ple: 

The  service  of  partridges  with  a  meal 
paid  for  in  a  weekly  board  bill  is  a  sale  of 
the-  partridges  within  the  prohibition  of  §§ 
176  and  180  of  the  Conservation  Law. 

Fleming  v.  People,  27  N.  Y.  329;  People 
V.  Kibler,  106  N.  Y.  321,  12  N.  E.  7^5; 
People  V.  Briggs,  114  N.  Y.  66,  20  N.  E. 
820;  Rowell  v.  Janvrin,  161  N.  Y.  60,  45 
N.  E.  398;  Hart  v.  Cleis,  8  Johns.  41; 
Hudson  Iron  Co.  v.  Alger,  64  N.  Y.  173; 
Com.  V.  Phoenix  K.tel  Co,  157  Ky.  180,  162 
S.  W.  823;  People  v.  Fox,  4  App.  Div.  38, 
38  N.  Y.  Supp.  635;  People  v.  Laning,  40 
App.  Biv.  227,  67  N.  Y.  Supp.  1057;  People 
V.  Russell,  134  N.  Y.  iSupp.  1068;  Com.  v. 
Warren,  160  Mass.  533,  36  N.  E.  308;  Com. 
V.  Wieth,  155  Mass.  442,  29  N.  E.  577; 
Com.  ex  rel.  Allegheny  County  v.  Miller, 
131  Pa.  118,  6  L.R.A.  633,  18  Atl.  938; 
Herbert  v.  Shanley  Co.  242  U.  S.  691,  61 
L.  ed.  511,  37  Sup.  Ct.  Rep.  232. 

Mr.  James  P.  0*Donnell,  for  respond- 
ent: 

The  service  of  the  partridges  in  question 
was  merely  a  gift,  and  not  a  sale  as  contem- 
plated  by  the  statute. 

Gray  v.  Barton,  55  N.  Y.  68,  14  Am  Rep. 
181;  23  Cyc.  181;  Williams  v.  State,  91 
Ala.  14,  8  So.  668;  Com.  ex  rel.  Allegheny 
V.  Miller,  131  Pa.  118,  6  L.R.A.  633,  18  Atl. 
938. 

Chase,  J.,  delivered  the  opinion  of  the 
court : 

On  October  30,  1916,  two  men,  one  a  con- 
fidential agent  of  the  conservation  commis- 
sion of  the  state  of  New  York  and  the  other 
a  game  protector  employed  by  said  commis- 
sion, but  unknown  to  the  defendant,  went 
to  a  small  hotel  in  the  town  of  Wilmurt,  in 
the  county  of  Herkimer,  of  which  the  de- 
fendant was  the  proprietor,  and  remained 
there  until  the  morning  of  November  7Ui. 
They  departed  that  morning,  paying  $15.50 
each  for  their  board  and  room,  being  at  the 
rate  of  $2  per  day  for  the  time  that  they 
had  been  guests  for  pay  of  the  defendant. 
At  the  close  of  the  noon  meal  on  November 
6th  the  defendant  brought  from  the  kitchen 
into  the  dining  room  two  dead  partridges, 
and  said  to  one  of  his  said  guests  that  the 
partridges  had  been  given  to  him,  and  that 
he  was  going  to  serve  them  at  the  evening 
meal  that  night.  The  meal  was  served  in 
the  dining  room  that  evening,  at  a  table 
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occupied  by  the  oommission  employees,  the 
defendant's  said  guests,  separate  from  the 
table  occupied  by  the  defendant  and  his  wife 
and  one  of  his  employees.  The  only  meat 
course  served  to  the  ddfendant's  said  guests 
was  the  two  partridges  which  they  ate. 

Section  (added  by  Laws  1912,  chap.  318) 
of  the  Conservation  Law  (Con sol.  Laws, 
chap.  65)  provides:  ''The  dead  bodies  of 
birds  belonging  to  all  species  or  subspecies, 
native  to  this  state,  protected  by  law  or 
belonging  to  any  family,  ^y  species  or  sub- 
species of  which  is  native  to  this  state  and 
protected  by  law,  shall  not  be  sold,  offered 
for  sale,  or  possessed  for  sale  for  food  pur- 
poses within  this  state  whether  taken  with- 
in or  without  this  state,  except  as  provided 
by  §§  372  and  373. 

Partridges  are  native  to  this  state.  They 
are  game  birds  and  were  at  the  time  men- 
tioned protected  by  law.  Conservation  Law, 
§§  210,  214  (added  by  Laws  1912,  chap.  318) . 
Sections  .372  and  373  of  the  Conservation 
Law  are  not  material  in  the  consideration 
of  the  question  now  before  us.  The  ques- 
tion is  a  simple  one,  and  it  is  whether  serv- 
ing the  partridges  by  the  defendant  as  a 
part  of  the  meal  furnished  by  him  and  paid 
for  by  his  guests  as  stated  constitutes  a 
sale  of  said  partridges  for  food  purposes. 

It  is  not  claimed  that  there  was  any  il- 
legality in  the  possession  of  the  birds,  nor 
that  it  would  be  illegal  if  in  good  faith 
they,  were  given  away.  The  Conservation 
Law  is  intended  to  preserve  the  natural 
resources  of  the  state,  including  game  birds 
enumerated  therein,  and  to  prevent  what  is 
commonly  known  as  ''pot  hunting,"  or  the 
killing  of  birds  for  profit  to  the  hunter, 
and  in  generally  dealing  therein  commer- 
cially. For  that  purpose,  among  other 
things,  it  prohibits  tlie  sale  of  the  dead 
bodies  of  birds  that  are  protected  by  law. 

The  preservation  of  such  animals,  birds, 
and  fish  as  are  adapted  to  consumption  as 
food,  or  to  any  other  similar  useful  pur- 
pose, is  a  matter  of  public  interest,  and  it 
is  within  the  police  power  of  the  state  as 
the  representative  of  the  people  to  make 
such  laws  as  will  best  preserve  such  game 
and  secure  its  beneficial  use  in  the  future 
to  the  citizens  of  the  state,  and  to  that  end 
it  may  adopt  any  reasonable  regulations 
not  only  as  to  time  and  manner  in  which 
such  game  may  be  taken  and  killed,  but 
also  may  impose  limitations  upon  the  right 
of  property  in  such  game  after  it  has  been 
reduced  to  possession.  Such  limitations 
deprive  no  person  of  his  property,  because 
he  who  takes  or  kills  game  had  no  pre- 
vious right  to  property  in  it,  and  when  he 
acquires  such  right  by  reducing  it  to  pos- 
session he  does  so  subject  to  such  conditions 
and  limitations  as  the  legislature  has  seen 
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fit  to  impose.  State  ▼«  Rodman,  58  Minn. 
303,  50  N.  W.  1098;  Geer  v.  Connecticut, 
161  U.  S.  510,  40  L.  ed.  703,  16  Sup.  Ct. 
Rep.  600;  American  Exp.  Co.  v.  People, 
133  111.  649,  9  L.R.A.  138,  23  Am.  St.  Rep. 
641,  24  N.  E.  758;  State  v.  Dow,  70  N.  H. 
286,  63  L.R.A.  314,  47  Atl.  734,  15  Am. 
Crim.  Rep.  267 ;  People  v.  Bootman,  180  N". 
Y.  1,  72  N.  E.  605,  2  Ann.  Cas.  226. 

A  construction  of  the  Conservation  Law 
should  be  adopted  as  appears  most  reason- 
able and  best  suitM  to  accomplish  its  pur- 
pose. Pierson  v.  People,  79  N.  Y.  424,  35 
Am.  Rep.  524;  People  v.  Fox,  4  App.  Dlv. 
38,  38  N.  Y.  Supp.  635;  People  v.  Laning, 
40  App.  Div.  227,  67  N.  Y.  Supp.  1057. 

Clearly,  if  in  a  hotel  where  meals  are 
served  k  la  carte  a  partridge  is  ordered  pre- 
pared and  served  as  food  and  paid  for  as 
such,  it  would  constitute  a  sale  within  the 
meaning  of  the  statute.  Com.  ▼.  Phcsnix 
Hotel  Co.  157  Ky.  180,  162  S.  W.  ^23. 

The  service  of  the  partridges  by  the  de- 
fendant enabled  him  to  omit  the  service 
to  his  guests  of  other  meat  or  food  in  their 
place  and  stead,  and  saved  him  the  expense 
of  purchasing  and  paying  for  such  other 
meat  or  food.  The  service  of  prohibited 
game  as  a  part  of  a  table  d'hOte  meal  is 
necessarily  a  sale  of  such  game,  and  it  is 
paid  for  by  the  payment  for  the  meal,  at 
least  to  the  extent  of  a  part  of  the  agreed 
price  for  such  meal. 

Any  other  construction  of  the  statute 
would  enable  hotel  and  boarding-house 
keepers  with  the  aid  of  associates  and  as- 
sistants to  serve  game  during  the  open 
season  at  regular  table  d*hOte  meals  with 
little,  if  any,  limitation  or  restriction.  An 
incentive  for  an  unwise  and  unreasonable 
destruction  of  game  would  thns  remain  not- 
withstanding the  statute.  It  was,  among 
other  things,  to  take  away  such  incentive 
that  the  statute  was  passed.  See  People 
v.  Bootman,  180  N.  Y.  1,  72  N.  E.  605,  2 
Ann.  Cas.  226. 

There  are  many  reported  decisions  by 
the  courts  which,  while  not  involving  the 
precise  question  now  before  us,  are  anal- 
ogous in  principle.  It  was  held  in  Ver- 
mont that  the  furnishing  of  intoxicating 
liquors  by  a  boarding-house  keeper  to  his 
boarders  as  a  part  of  a  meal  for  which  they 
paid  is  in  effect  a  sale  to  them.  State  v. 
Lotti,  72  Vt.  115,  47  Atl.  392.  It  was  held 
in  Massachusetts  that  the  delivery  of  milk 
to  the  purchaser  of  a  table  d'hote  breakfast 
as  a  part  of  such  breakfast  is  as  much  a 
sale  of  the  milk,  within  the  statute  regulat- 
ing the  quality  of  milk,  aa  if  a  special  price 
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had  been  put  on  it,  or  if  it  had  been  bought 
and  paid  for  by  itself.  Com.  ▼.  Warren, 
160  Mass.  533,  36  N.  E.  308.  See  Com.  v. 
Worcester,  126  Mass.  256.  It  has  been  held 
in  Pennsylvania  that  serving  oleomargarin 
at  a  public  restaurant  as  a  substitute  for 
butter  and  as  a  part  of  a  meal  for  pay  con- 
stitutes a  sale  thereof,  within  the  prohibi- 
tion of  the  statute  for  the  prosecution  of 
the  adulteration  of  dairy  products  and 
fraud  in  the  sale  thereof.  Com.  ex  reL 
Allegheny  County  v.  Miller,  131  Pa.  118,  6 
L.R.A.  633,  18  Atl.  938. 

It  has  recently  been  held  by  the  United 
States  Supreme  Court  that  the  performance 
in  a  restaurant  or  hotel  dining  room  by 
persons  employed  by  the  propriet<H:,  of 
copyrighted  musical  compositions  for  the 
entertainment  of  patrons  without  charge 
for  admission  to  hear  it,  infringes  the  ex- 
clusive right  of  the  owner  of  the  copyright 
under  the  Federal  statutes.  Justice  Holmes, 
writing  for  the  court,  said:  "If  the  rights 
under  the  copyright  are  infringed  only  by 
a  performance  where  money  is  taken  at  the 
door,  they  are  very  imperfectly  protected. 
.  .  .  It  is  enough  to  say  that  there  is 
no  need  to  construe  the  statute  so  narrow- 
ly. The  defendants'  performances  are  not 
eleemosynary.  They  are  part  of  a  total  for 
which  the  public  pays,  and  the  fact  that  the 
price  of  the  whole  is  attributed  to  a  partieu- 
lar  item  which  those  present  are  expected 
to  order  is  not  important.  It  is  true  that 
the  music  is  not  the  sole  object,  but  neither 
is  the  food,  which  probably  could  be  got 
cheaper  elsewhere."  Herbert  v,  Shanley  Co. 
242  U.  8.  591,  694,  61  L.  ed.  511,  513,  37 
Sup.  Ct.  Rep.  232,  233. 

Persons  who  have  game  in  their  rightful 
possession  within  the  terms  of  the  statute 
may  in  good  faith  give  the  same  away  or 
serve  the  same  to  an  invited  guest.  It  is 
possible  that  if  the  game  is  served  inde- 
pendently of  the  regular  meal  by  a  hotel  or 
boarding-house  keeper,  the  question  whether 
the  same  as  so  served  is  a  gift  or  a  sale 
may  be  one  of  fact.  The  facts  appearing 
by  the  record  in  this  case,  however,  show 
that  the  partridges  were  sold  as  matter  of 
law  and  within  the  prohibition  of  the  stat- 
ute. 

The  judgment  should  be  reversed,  with 
costs  in  this  court  and  in  the  Appellate  Di- 
vision. 

Collin,  Ouddeback,  Cardoso,  He- 
liaughliiiy  Crane,  and  Andrews,  JJ.,  con- 
cur. 
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Annotatioii — Serving 


As  to  Btatutes  forbidding  poaaesaion 
of  game  during  close  season^  see  note  to 
People  ex  rel.  Hill  v.  Heeterberg,  3 
L.R^.(N.S.)  163;  as  to  regulation  of  the 
sale  or  transportation  of  game  raised  in 
■captivity,  see  note  to  State  v.  Weber,  10 
L.B.A.(N.S.)  1155;  and  as  to  applica- 
bility of  game  laws  to  domesticated  ani- 
mals, see  annotation  to  Graves  v.  Dunlap, 
L.R.A.1916C,  338.  For  other  questions 
in  relation  to  the  game  laws,  see  L.R.A. 
Indexes  under  the  title,  ''Game  Laws/' 

The  question  under  annotation  depends 
largely  upon  the  phraseology  of  the 
particular  statutes  in  question^  but  in 
every  instance  considered  herein  the 
statute  has  been  construed  as  prohibiting 
the  serving  for  pay  of  game  or  fish  by 
a  hotel  or  restaurant  keeper  as  a  part  of 
a  meaL 

Thus,  under  the  New  York  statute  as 
quoted  and  construed  in  Pxople  v.  CLA.tB, 
ante,  766,  it  is  unlawful  for  a  hotel 
keeper  to  serve  prohibited  game  at  his 
hotel,  irrespective  of  whether  the  service 
is  k  la  carte  or  on  the  American  plan,  and 
notwithstanding  it  had  been  rightfully 
given  to  him,  the  theory  being  that  such 
service,  when  for  a  consideration,  is  nee 
essarily  a  sale.  It  should  also  be  noted, 
however,  that  the  court  in  this  case  said 
that  persons  who  have  game  in  their 
rightful  possession  may  give  the  same 
away  or  serve  the  same  to  an  invited 
guest,  and  that  it  is  possible  that  if  the 
game  is  served  at  a  hotel  or  boarding 
house  independently  of  the  regular  meal, 
the  question  whether  the  game  as  so 
served  is  a  gift  or  a  sale  may  be  one  of 
fact. 

So  under  a  Maine  statute  prohibiting 
the  selling  or  exposing  for  sale,  or  having 
in  possession  with  intent  to  sell,  trout 
during  a  specified  part  of  the  year,  it 
has  been  held  that  the  serving  of  trout 
to  guests  at  a  hotel  at  the  regular  table 
as  a  part  of  the  regular  bills  of  fare  con- 
stitutes a  sale  in  violation  of  the  statute, 
although  the  fish  were  received  by  the 
hotel  keeper  from  a  friend  who  had 
caught  them  lawfully  in  unprohibited 
waters.  State  v.  Seal  (1883)  75  Me. 
289.  This  decision,  however,  was  by  a 
divided  court,  one  judge  dissenting  upon 
the  ground  that  the  statute  only  applied 
to  the  sale  of  fish  caught  in  violation 
of  law.  In  reaching  this  conclusion  he 
argued  as  follows:  "There  is  then  no 
close  time  for  taking  in  Great  Tunk 
pond.  There  is  no  penalty  for  taking, 
catching,  killing,  or  fishing  for  trout  or 
L.R.A.1917F.  49 


togue  there  at  any  time.  The  fish  caught 
there  were  lawfully  taken.  The  fisher- 
man might  give  them  away,  for  that  is 
not  prohibited.  He  might  eat  them.  His 
family  might  partake  of  the  result  of 
his  skill.  It  would  hardly  be  contended 
that  if  he  and  the  rest  of  the  family 
could  eat,  that  if  he  happen  to  have  a 
boarder,  whether  for  a  longer  or  shorter 
period,  that  the  penalty  would  attach  for 
the  fish  eaten  by  the  boarder,  and  not  to 
the  portion  partaken  of  by  the  rest  of 
the  family." 

And  under  the  Kentucky  statute  mak- 
ing it  unlawful  to  "catch,  kill,  or  pursue, 
or  have  in  possession  after  it  has  been 
caught  or  killed,"  quail,  etc.,  or  to  expose 
"any  of  the  animals  or  birds  intended  to 
be  protected  by  this  law"  for  sale  during 
specified  portions  of  the  year,  it  has  been 
held  that  the  words  "exposing  for  sale" 
apply  to  a  hotel  or  restaurant  ke^er 
who  serves  a  quail  to  a  guest  for  a  cer- 
tain price  within  the  prohibited  season. 
Com.  V.  Phcenix  Hotel  Co.  (1914)  157 
Ey.  180,  162  S.  W.  823.  In  this  con- 
nection the  court  said  that  the  "words 
of  the  statute  should  be  construed  rea- 
sonably and  naturally  and  according  to 
their  customary  usage.  So  construed, 
a  quail  is  as  fully  exposed  for  sale  by  a 
hotel  or  restaurant  when  offered  to  a 
guest  for  compensation  as  it  would  be  if 
exposed  for  sale  by  a  dealer  in  game 
or  any  other  person  for  compensation. 
The  guest  at  the  hotel  or  restaurant  who 
is  served  with  quail  for  compensation  as 
certainly  purchases  it,  and  the  proprietor 
of  the  hotel  or  restaurant  as  certainly 
exposes  it  for  sale  and  sells  it,  as  if  it 
were  purchased  for  compensation  from 
a  dealer  who  had  it  for  sale,  and  was 
carried  home  by  the  purchaser  to  be 
served  on  his  table.  It  would  be  giving 
to  the  statute  a  strained  and  unnatural 
meaning,  and  one  that  would  defeat  in 
a  large  measure  the  purpose  of  its  enact- 
ment, to  hold  that  a  hotel  keeper  who 
furnished  to  his  guest  for  75  cents  a 
quail  did  not  expose  it  for  sale.  It  would 
be  saying  that  the  merchant  who  offered 
for  sale  and  sold  birds  would  be  guilty 
of  exposing  them  for  sale  under  the  stat- 
ute, but  that  the  hotel  keeper  who  did 
exactly  the  same  thing  would  not  be,  and 
there  is  no  room  in  this  statute  for  a  dis- 
criminating construction  like  this." 

Ajid  in  Missouri  under  a  statute 
declaring  it  unlawful  for  any  person  to 
purchase,  have  in  possession,  or  expose 
for  sale  any  pr^rie  chicken,  the  killing, 
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etc.,  of  which  in  the  state  during  a 
certain  period  was  prohibited  under  an- 
other section  of  the  act,  it  has  been  held 
that  the  statute  is  violated  by  a  restau- 
rant keeper  serving  prairie  chicken  to 
his  customers  within  the  prohibited 
period.  State  v.  Randolph  (1876)  1  Mo. 
App.  15. 

And  under  both  the  Kentucky  and 
Missouri  statutes  it  has  been  held  that 
it  was  immaterial  that  the  game  in  ques- 
tion was  caught  or  killed  in  a  foreign 
state.  Com.  v.  Phodnix  Hotel  Co.  (Ky.) 
and  State  v.  Randolph  (Mo.)  supra. 
And  in  some  instances  the  statutes  ex- 
pressly provide  that  the  prohibition  upon 
the  sale  of  game  shall  apply  equally  to 
game  imported  from  another  state.  See 
for  example  People  v.  Waldorf-Astoria 
Hotel  Co.  (1907)  118  App.  Div.  723,  103 
N.  Y.  Supp.  434,  construing  and  apply- 
ing N.  Y.  Forest,  Fish,  &  Game  Law, 
§  31,  to  English  pheasants  killed  in  Ne^ 
Jersey  and  imported  into  New  York  city 
for  sale,  and  actually  offered  for  sale. 

But  in  connection  with  the  foregoing 
cases  see  People  v.  Dunston  (1903)  84 
K.  Y.  Supp.  257,  wherein  it  was  held 
that  the  penalty  provided  by  the  N.  Y.  | 


Forest,  Fish,  &  Game  Laws  for  having 
"unlawfully,  wilfully,  and  knowingly 
possessed  four  quail  during  the  close 
season  for  quail"  could  not  be  recovered 
upon  evidence  that  a  party  went  to  de* 
fendant's  place  and  ordered  quail  from 
the  waiter,  who  said  he  would  see,  and 
after  going  back  and  speaking  to  "some- 
one in  the  rear  of  the  place,  ostensibly 
the  manager,''  came  back  and  said  thnt 
it  was  all  right  and  served  the  quail,  the 
decision  evidently  being  put  upon  the 
ground  that  the  evidence  did  not  suffi- 
ciently show  defendants'  connection  w^ith 
the  transaction  in  that  it  did  not  appear, 
except  by  inference,  that  defendants 
were  proprietors  of  the  business  nor  that 
the  waiter  was  employed  by  them  or  that 
they  were  present  when  the  quail  in  ques- 
tion were  served.  However,  one  judge 
dissented,  and  he  in  his  opinion  stated 
that  it  was  alleged  in  the  complaint  and 
admitted  by  answer  that  the  defendants 
were  engaged  in  business  at  a  certain 
place,  and  that  the  evidence  showed  that 
the  place  was  a  restaurant,  and  that  the 
quail  were  purchased  at  such  place  from 
a  waiter  employed  there.  G.  J.  C. 
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STATE  OF  ALABAMA  EX  REL.  PERRY 
W.  TURNER,  Appt., 

V. 

CHARLES  HENDERSON,  Governor. 
(— Ala.  — i  74  So.  344.) 

Mandamus  ^  to  governor  —  when  lies. 

1.  Mandamus  lies  to  require  the  governor 
of  the  state  to  perform  a  ministerial  act. 
For  other  caseSy  see  Mandamus^  I.  o,  in  Dig. 

1-62  y.  8, 

Appropriation  ^^  how  effected. 

2.  A  sufficient  appropriation  is  effected 
by  a  statute  permitting  the  employment  of 
assistants  to  the  attorney  general*  and  ap- 
propriating out  of  the  state  treasury  a  sum 
of  money  sufficient  to  meet  the  expenses  in- 
curred, although  no  amount  is  mentioned. 
For  other  cases,  see  Appropriations,  in  Dig, 

1-52  N.  B. 

Mandamus  —  ministerial  act  —  what  is. 

3.  If  the  governor  approves  the  employ- 
ment of  an  assistant  by  the  attorney  gen- 
eral under  a  statute  permitting  such  em- 
Note.  ^  As  to  mandamus  to  governor,  see 

annotation  following  this  case,  post,  774. 

The  requisites  of  an  apprapriation  for  of- 
ficial salary  or  expenses  are  discussed  in 
the  notes  to  State  ex  rel.  Davis  v.  Eggers, 
36  L.R.A.(N.S.)  631;  Menefee  v.  Askew,  27 
L.R.A.(N.S.)  537;  and  State  ex  rel.  Bird- 
zell  V.  Jorgenson,  49  L.R.A.(N.S.)  67. 
L.R.A.1917F. 


ployment  with  his  approval,  his  approval 
of  a  certificate  by  the  attorney  general  to 
secure  a  warrant  to  pay  for  the  services  is 
merely  ministerial  and  may  be  enforced  by 
mandamus,  although  the  statute  provides 
for  the  warrant  upon  certificate  of  the  at- 
torney general  approved  by  the  governor. 
For  other  cases,  see  Mandamus,  /.  o,  in  Dig. 
1-52  N.  B, 

(February  2,  1917.) 

APPEAL  by  relator  from  a  judgment  of 
the  Circuit  Court  for  Montgomery 
County  sustaining  a  demurrer  to  a  petition 
for  a  writ  of  mandamus  to  require  the  Gov> 
ernor  to  approve  the  certificates  of  the  At- 
torney Oeneral  for  services  rendered  by 
relator  as  special  assistant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William -Ii.  Martin,  Attorney 
Qeneral,  Lawrence  fi.  Brown,  Perry  W. 
Turner,  and  Harwell  G.  Davis,  Assistant 
Attorneys  General,  for  appellant: 

The  governor  is  amenable  to  the  process 
of  the  court  where  it  is  sought  to  require 
him  to  perform  a  ministerial  duty. 

Tennessee  &  G.  R.  Co.  v.  Moore^  86  Ala. 
371 ;  State  ex  rel.  Irvine  v.  Brooka,  14  Wyo. 
393,  6  L.R.A.(N.S.)  760,  S4  Pac.  488,  7 
Ann.  Cas.  1108;  Chisholm  v.  McGehee,  41 
Ala.  197;  State  ex  reL  Plock  v.  Cobb,  64 
Ala.  127;  State  ex  r^.  Higdon  v.  Jelks, 
138  Ala.  116,  36  So.  60;  Board  of  Educa- 
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tion  ▼.  Kingfisher,  6  Okla.  82,  48  Pac.  103 ; 
Traynor  v.  Beckham,  116  Ky.  13,  74  S.  W. 
1105,  76  S.  W.  844,  3  Ann.  Gas.  388;  Cot- 
ten  y.  Ellis,  52  N.  C.  (7  Jones,  L.)  645; 
Territory  ex  rel.  Tanner  v.  Potts,  3  Mont. 
364;  Middleton  ▼.  Lowe,  30  Cal.  601;  Har- 
pending  v.  Haight,  39  Cal.  189,  2  Am.  Rep. 
432;  State  ex  rel.  Whiteman  v.  Chase,  6 
Ohio  St.  528;  State  ex  rel.  Loomis  v.  Mof- 
fitt,  5  Ohio,  358;  Chamherlain  v.  Sibley,  4 
Minn.  309,  Oil.  228;  Board  ol  Liquidation 
V.  McComb,  92  U.  S.  531,  541,  23  L.  ed. 
623,  628;  Magnider  ▼.  Swann,  25  Md.  173; 
Greenwood  Cemetery  Land  Co.  v.  Routt,  17 
Colo.  156,  15  L.R.A.  369,  31  Am.  St.  Rep. 
284,  28  Pac.  1125;  McCreary  v.  Williams, 
163  Ky.  49,  154  S.  W.  417. 

The  duty  required  of  the  governor  is  min- 
isterial. 

Cosner  ▼.  Colusa  County,  58  Cal.  274; 
Cochran  v.  Beckham,  28  Ky.  Lw  Rep.  370, 
89  S.  W.  262;  Lovelady  v.  Loveman,  191 
Ala.  96,  68  So.  48;  State  ex  rel.  Baas  v. 
McKinnon,  68  Fla.  548,  67  So.  77;  Colum- 
bia V.  Spigener,  —  S.  C.  — ,  67  S.  E.  552: 
Breslin  v.  Earley,  36  Pa.  Super.  Ct.  49; 
Grider  v.  Tally,  77  Ala.  422,  54  Am.  Rep. 
65;  Little  Rock  v.  United  States,  43  C.  C. 
A.  261,  103  Fed.  418;  Roberts  v.  United 
States,  176  U.  S.  221-231,  44  L.  ed.  443- 
447,  20  Sup.  Ct.  Rep.  376;  Halsey  v.  Now- 
rey,  71  N.  J.  L.  481,  59  Atl.  449;  State  ex 
rel.  Trebby  v.  Vasaly,  98  Minn.  46,  107  N. 
W.  818;  People  ex  rel.  New  York  &  H.  R. 
Co.  V.  Havemeyer,  47  How.  Pr.  494;  State 
ex  rel.  Baker  v.  Farker,  166  Mo.  130,  65 
S.  W.  720 ;  Rice  ▼.  Gwinn,  5  Idaho,  394,  49 
Pac.  412;  Thoreson  v.  State  Examiners,  19 
Utah,  18,  57  Pac.  175;  Ramsdale  v.  Orleans 
County,  8  App.  Div.  550,  40  N.  Y.  Supp. 
840;  State  ex  rel.  Butler  County  Agri.  Soc. 
V.  Coufal,  1  Neb.  (Unof.)  128,  95  N.  W. 
362;  Von  Forel  v.  State,  4  Neb.  (Unof.) 
843,  96  N.  W.  648;  State  ex  rel.  Maddaugh 
V.  Ritter,  74  Wash.  649,  134  Pac.  492; 
State  ex  rel.  American  La  France  Fire  En- 
gine Co.  V.  Seymour,  79  N.  J.  L.  92,  74  AU. 
439;  State  ex  rel.  Jordan  v.  Bechtner,  132 
Wis.  632,  113  N.  W.  42;  Nicely  v.  Raker, 
250  Pa.  386,  95  Atl.  556;  Board  of  Edu- 
cation V.  Kingfisher,  5  Okla.  82,  48  Pac. 
103;  Traynor  v.  Beckham,  116  Ky.  13,  74 
S.  W.  1105,  76  S.  W.  844,  3  Ann.  Cas.  388; 
Gotten  V.  Ellis,  52  N.  C.  (7  Jones,  L.)  545; 
Territory  ex  rel.  Tanner  v.  Potta,  3  Mont. 
564;  Middleton  v.  Lowe,  30  Cal.  601;  Har- 
pending  v.  Haight,  39  Cal.  189,  2  Am.  Rep. 
432;  State  ex  rel.  Whiteman  v.  Chase,  5 
Ohio  St.  528;  State  ex  rel.  Loomis  v.  Mof- 
fitt,  5  Ohio,  358;  Chamberlain  v.  Sibley,  4 
Minn.  309,  Gil.  228;  Board  of  Liquidation 
V.  McComb,  92  U.  S.  531,  541,  23  L.  ed. 
623,  628;  Greenwood  Cemetery  Land  Co.  v. 
Routt,  17  Colo.  156,  15  L.R.A.  369,  31  Am. 
L.R.A.1017F. 


St.  Rep.  284,  28  Pac.  1125;  McCreary  v. 
Williams,  153  Ky.  49,  154  S.  W.  417. 

There  is  nothing  in  the  Constitution  to 
invalidate  the  payment  of  funds  out  of  the 
state  treasury  under  the  so-called  attorney 
general's  act. 

Shattuck  V.  Kincaid,  31  Or.  379,  49  Pac. 
758;  Prime  v.  McCarthy,  92  Iowa,  569,  61 
N.  W.  220;  Campbell  y.  State  Soldiers  & 
Sailors  Monument  Comrs.  115  Ind.  591,  18 
N.  E.  33;  Henderson  v.  State  Soldiers  & 
Sailors  Monument  Comrs.  129  Ind.  92,  13 
L.R.A.  169,  28  N.  E.  127;  Bosworth  v. 
Harp,  154  Ky.  559,  45  L.R.A.(N.S.)  692, 
157  S.  W.  1084,  Ann.  Cas.  1915C,  277 ;  Hart 
V.  State,  —  Ind.  — ,  64  N.  E.  854;  Cal- 
laghan  v.  Boyce,  17  Ariz,  433, 153  Pac.  773; 
People  ex  rel.  Becker  v.  Minor,  46  111.  384. 

Messrs.  Ball  &  Samford  and  Rushton, 
Williams,  A  Crenshaw,  for  appellee: 

Mandamus  will  never  issue  to  a  governor 
to  compel  the  performance  of  a  duty  im- 
posed by  his  ofiice,  whether  ministerial,  ju- 
dicial, or  political,  and  it  is  an  open  ques- 
tion in  this  court. 

Tennessee  &  C.  R.  Co.  v.  Moore,  36  Ala. 
371;  Chisholm  v.  McGehee,  41  Ala.  197; 
State  ex  rel.  Higdon  v.  Jelks,  138  Ala.  121, 
35  So.  60 ;  Hawkins  v.  The  Governor,  1  Ark. 
570,  33  Am.  Dec.  346 ;  People  ex  rel.  Suther- 
land V.  The  Governor,  29  Mich.  320,  18  Am. 
Rep.  89 ;  People  ex  rel.  Broderick  v.  Morton, 
156  N.  Y.  136,  41  L.R.A.  231,  66  Am.  St. 
Rep.  547,  50  N.  E.  791 ;  Rice  v.  The  Govern- 
or (Rice  V.  Draper),  207  Mass.  677,  32 
L.R.A.(N.S.)  355,  93  N.  E.  821;  State  ex 
rel.  Atty  Gen.  v.  Johnson,  30  Fla.  433,  18 
L.R.A.  410,  11  So.  845;  Gray  v.  McLendon, 
134  Ga.  224,  67  S.  E.  859;  People  ex  rel. 
Bacon  v.  Cullom,  100  lU.  472;  State  v.  Il- 
linois C.  R.  Co.  246  111.  188,  92  N.  E.  814; 
Hovey  v.  State,  127  Ind.  588,  11  L.R.A. 
763,  22  Am.  St.  Rep*  663,  27  N.  E.  175; 
State  ex  rel.  Hope  v.  Board  of  Liquidation, 
42  La.  Ann.  647,  7  So.  708,  8  So.  577;  Re 
Dennet,  32  Me.  508,  54  Am.  Dec.  602;  Vieks- 
burg  &  M.  R.  Co.  v.  Lowry,  61  Miss.  102, 
48  Am.  Rep.  76;  State  ex  rel.  Robb  v. 
Stone,  120  Mo.  428,  23  L.RjV.  194,  41  Am. 
St.  Rep.  .705,  25  S.  W.  376;  State,  Gledhill, 
Prosecutor,  v.  The  Governor,  25  N.  J.  L. 
331;  Bates  v.  Taylor,  87  Tenn.  319,  3  L.R.A. 
316,  11  S.  W.  266;  Keehan  v.  Perry,  24 
Tex.  253;  Houston  Tap  &  B.  R.  Co.  v.  Ran- 
dolph, 24  Tex.  317;  Hartranft's  Appeal,  85 
Pa.  433,  27  Am.  Rep.  667;  Huidekoper  v. 
Hadley,  40  L.R.A.(N.S.)  505,  100  C.  C.  A. 
395,  177  Fed.  1 ;  Oklahoma  City  v.  Haskell, 
27  Okla.  405,  112  Pac.  992;  State  ex  rel. 
Atty.  Gen.  v.  Huston,  27  Okla.  606,  34 
L.R.A.(N.S.)  380,  113  Pac  190;  State  ex 
rel.  Lockwood  v.  Kirkwood,  14  Iowa,  162; 
Mauran  v.  Smith,  8  R.  I.  192,  5  Am.  Rep. 
564. 
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The  Act  of  September  22,  1015,  confers 
upon  the  governor  tlie  discretionary  duty  of 
approving  the  certificate  of  the  attorney 
general  as  to  expenses  incurred  under  the 
provisions  of  said  act. 

4  C.  J.  1463,  1464;  State  ex  rel.  State 
Pub.  Co.  V.  Smith,  23  Mont.  44,  67  Pac. 
449;  Ex  parte  Harris,  52  Ala.  91,  23  Am. 
Rep.  559;  Tennessee  &  C.  R.  Co.  v.  Moore, 
36  Ala.  371;  State  ex  rel.  Higdon  v.  Jelks, 
138  Ala.  121,  36  So.  60;  Armstrong  v. 
0*Xeal,  176  Ala.  611,  58  So.  268;  Cosner 
V.  Colusa  County,  58  Cal.  274;  Hover  v. 
People,  17  Colo.  App.  375,  68  Pac.  679. 

The  Act  of  September  22,  1915,  does  not 
make  any  legal  appropriation  for  the  pay- 
ment of  the  expenses  authorized  by  it. 

Institute  for  Education  v.  Henderson,  18 
Colo.  105,  18  L.R.A.  398,  31  Pac.  714;  In- 
gram v.  Colgan,  106  Cal.  118,  28  L.R.A. 
187,  46  Am.  St.  Rep.  221,  38  Pac.  315,  39 
Pac.  437;  State  ex  rel.  Davis  v.  Eggers,  29 
Xev.  469,  16  L.R.A.(N.S.)  630,  91  Pac.  819; 
State  ex  rel.  McDonald  v.  Holmes,  19  N.  D. 
286,  123  N.  W.  884;  Menefee  v.  Askew,  25 
Okla.  623,  27  L.R.A.(X.S.)  537,  107  Pac. 
159;  State  ex  rel.  Norfolk  Beet-Sugar  Co. 
v.  Moore,  50  Neb.  88,  61  Am.  St.  Rep.  538, 
69  N.  W.  373;  Ristine  v.  State,  20  Ind. 
.?28;  Clayton  v.  Berry,  27  Ark.  129;  Hum- 
bert V.  Dunn,  84  Cal.  57,  24  Pac.  Ill; 
People  ex  rel.  McCauley  v.  Brooks,  16  Cal. 
11;  Stratton  v.  Green,  45  Cal.  149;  State 
ex  rel.  Pyne  v.  La  Grave,  23  Nev.  25,  62 
Am.  St.  Rep.  764,  41  Pac.  1075;  Epperson 
V.  Howell,  28  Idaho,  338,  154  Pac,  621; 
Fergus  v.  Russel,  270  111.  304,  110  N.  E. 
130,  Ann.  Caa.  1916B,  1120. 

Sayre,  J.,  delivered  the  opinion  of  the 
court : 

This  appeal  was  submitted  for  decision 
under  rule  46  (178  Ala.  xix.,  65  So.  vii.), 
and  has  been  considered  by  the  court  in 
accordance  with  tliat  rule. 

Tliis  is  a  petition  by  the  state,  on  the 
relation  of  Perry  W.  Turner,  for  a  writ  of 
mandamus,  commanding  the  governor  to  ap- 
prove the  attorney  generars  certificate  to 
the  effect  that  relator  had  rendered  services 
as  special  assistant  attorney  general  for 
the  month  ending  September  30,  1916,  that 
such  services  were  necessary  for  the  efficient 
conduct  of  the  public  business,  and  could 
not  be  promptly  performed  by  the  officers 
regularly  provided  by  law,  and  that  there- 
upon relator  was  entitled  to  be  paid  from 
the  state  treasury  the  sum  of  $250.  The 
petition  shows  that  on  December  18,  1915, 
the  attorney  general,  acting  for  and  on 
behalf  of  the  state,  had  entered  into  a  con- 
tract with  relator  by  the  terms  of  which 
relator  had  agreed  to  devote  his  time  as 
special  assistant  attorney  general  to  the 
L.R.A.19T7F. 


performance  of  such  duties  as  might  be  as- 
signed to  him  by  the  attorney  general  for 
the  period  beginning  January  1,  1916,  and 
ending  January  20,  1919,  in  consideration 
whereof  the  state  had  agreed  to  pay  him 
the  sum  of  $3,000  per  annum  in  monthly 
instalments.  In  the  court  below  a  demurrer 
was  sustained  to  the  petition,  and  petition- 
er, declining  to  plead  further,  took  this 
appeal. 

Of  the  several  questions  raised  by  the 
appeal  we  consider  first  that  which  involves 
the  availability  of  the  remedy  sought  in 
the  circumstances  of  this  case.  It  is  hard- 
ly necessary  to  say  that  with  one  accord  the 
courts  deny  their  power  to  coerce  the  gov- 
ernor to  perform  any  act  calling  for  the 
exercise  of  judgment  or  discretion.  As  to 
the  question  whether  the  governor  is 
amenable  to  the  writ  in  case  it  is  sought 
to  compel  his  performance  of  a  purely  min- 
isterial duty,  the  courts  are  not  agreed.  In 
a  good  number  of  the  states  it  is  held  that 
mandamus  will  never  issue  to  the  chief  ex- 
ecutive to  compel  the  performance  of  any 
duty  imposed  upon  him  by  law,  whether 
ministerial  or  otherwise.  In  a  note  to  the 
case  of  State  ex  rel.  Irvine  v.  Brooks,  6 
L.R.A.(N.S.)  750,  where  the  cases  are  col- 
lected and  reviewed,  the  editor,  after  noting 
the  irreconcilable  conflict  of  authority  upon 
the  question  of  the  judicial  control  of  the 
chief  executive  in  regard  to  purely  minis- 
terial duties,  saysr  "But  the  reason,  if  not 
the  weight,  of  authority  would  seem  to  be 
.  .  .  that  as  to  duties  of  this  character 
the  general  principle  of  allowing  relief 
against  ministerial  officers  should  apply, 
and  that  the  mere  fact  that  it  is  the  govern- 
or against  whom  the  relief  is  sought  should 
not  deter  the  courts  from  the  exercise  of 
their  jurisdiction,  since  the  authority  of  the 
courts  is  supreme  in  the  determination  of 
all  legal  questions  judicially  submitted  to 
them  within  their  jurisdiction,  and  no  one 
is  exempted  from  the  operation  of  the  law, 
and  the  duty  of  faithfully  executing  the 
laws  is  solemnly  enjoined  upon  the  govern- 
or by  his  oath  of  office;  and  if  the  relief 
sought  were  refused,  those  persons  whose 
rights  have  been  invaded  by  executive 
neglect  or  refusal  to  act  would  very  often 
be  altogether  without  redress." 

This  court,  in  Tennessee  &  C.  R.  Co.  v. 
Moore,  36  Ala.  871,  held  that  mandamus 
would  lie  to  compel  the  governor  to  draw 
his  warrant  in  favor  of  the  relator  for  a 
sum  of  money  lent  to  it  by  an  act  of  the 
legislature,  the  court  being  of  the  opinion 
that  the  governor,  as  well  as  any  other 
officer,  was  amenable  to  the  writ.  This  con- 
clusion was  questioned  by  Judge  Byrd  in 
Chisholm  v.  McOehce,  41  Ala.  197,  who 
doubted  "whether  this  court  has  the  right 
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or  power  to  enforce  by  mandamus  any  duty 
imposed  \ipon  a  governor  of  the  state  by 
law/'  citing  cases  holding  that  the  court 
had  no  such  power.  And  in  State  ex  rel. 
Plock  V.  Ck)bb,  64  Ala.  127,  Brickell,  Ch.  J., 
considered  it  ''a  question  not  free  from  dif- 
ficulty, and  embarrassed  by  a  conflict  of 
authority,  whether  the  governor,  the  head 
of  the  executive  department  .  ...  of 
the  state,  can  be  controlled  by  the  judicial 
department,  in  the  performance  of  duties 
devolved  on  him  in  his  official  capacity.'' 
He  referred  to  the  decision  in  Tennessee  & 
C.  R.  Co.  v.  ^Toore,  supra,  but  dismissed  the 
subject  with  the  observation  that  "whether 
this  case  falls  w^ithin  the  principle  thus 
announced,  or  whether  the  principle  itself 
is  sound  and  can  be  safely  acted  on,  are 
questions  which  have  not  been  argued  by 
coiuisel,  and  in  reference  to  which  we  ex- 
press no  opinion."  Again,  in  State  ex  rel. 
Higdon  v.  Jelks,  138  Ala.  115,  85  So.  00, 
the  court  pointedly  "declined  to  express  any 
opinion  as  to  the  soundness  of  the  principle 
in  Moore's  Case." 

Notwithstanding  the  shadow  that  may 
have  been  thrown  over  the  authority  of 
Moore's  Case  by  subsequent  references  there* 
to,  the  court,  now  considering  that  it  has 
jurisdiction,  and,  having  jurisdiction,  is  un* 
der  duty  to  declare  the  law  of  this  case,  ap- 
prehending no  disturbance  or  impairment 
of  the  independence  of  the  separate  powers 
assigned  to  the  different  departments  of 
government,  nor  permitting  the  intrusion 
of  a  doubt  that  the  governor  will  faithfully 
execute  the  law  so  declared,  notwithstand- 
ing it  would  lack  the  power  to  enforce  its 
judgment  should  he  choose  to  ignore  its 
mandate,  prefers  to  follow  the  authority  of 
that  case,  and,  without  further  citation  of 
authorities  or  elaboration  of  the  principle 
involved,  refers  to  the  quotation  from  the 
note  to  State  ex  rel.  Irvine  v.  Brooks,  supra, 
for  a  sufficient  statement  of  the  rationale 
of  its  conclusion. 

In  the  next  place  we  consider  the  objec- 
tion to  the  writ  in  this  case,  taken  on  the 
ground  that  there  has  been  no  lawful  ap- 
propriation of  money  for  the  purpose  in 
question. 

Section  72  of  the  Constitution  provides 
that  "no  money  shall  be  paid  out  of  the 
treasury  except  upon  appropriations  made 
by  law,  and  on  warrant  drawn  by  the  prop- 
er officer  in  pursuance  thereof." 

Relator  claims  relief  according  to  the 
provisions  of  the  act  entitled,  "An  Act  to 
Further  Prescribe  the  Authority  and  Duties 
of  the  Attorney  General,"  etc.,  approved 
September  22,  1915  (Gen.  Acts  1915,  pp. 
719  et  seq.),  §  4  of  which  in  pertinent  part 
reads  as  follows:  "That  whenever  in  his 
opinion  the  public  interest  requires  it>  by 
L.R.A.1917F. 


reason  of  the  volume  of  the  work  in  his 
office  and  in  the  importance  of  the  business 
and  the  interest  of  the  state  in  the  matter, 
whether  civil  or  criminal,  the  attorney  gen- 
eral, with  the  approval  of  the  governor,  or 
the  governor  himself,  may  retain  and  em- 
ploy, in  the  name  of  the  state  of  Alabama, 
such  attorneys  and  counselors  at  law  as  he 
thinks  necessary  to  the  proper  conduct  of 
the  public  business,  and  shall  stipulate  in 
writing  with  such  attorneys  and  counselors 
the  amount  of  their  compensation  to  be  ap- 
proved by  the  governor  before  employing 
them.  .  .  .  The  special  assistants  to  the 
attorney  general  herein  authorized  shall  be 
paid  upon  the  warrant  of  the  auditor  drawn 
upon  the  certificate  of  the  attorney  general, 
approved  by  the  governor,  that  their  serv- 
ices were  actually  rendered,"  etc. 

Section  8  of  the  same  act  reads  as  fol- 
lows: "There  is  hereby  appropriated  out 
of  the  state  treasury  a  sum  of  money  suffi- 
cient to  meet  the  expenses  incurred  imder 
the  provisions  of  this  act." 

Appellee  contends  that  §  8  of  the  act, 
supra,  cannot  be  allowed  to  operate  as  an 
appropriation,  for  that  it  sets  apart  no 
maximum  or  otherwise  ascertained  amount 
to  meet  the  expenses  that  may  be  incurred 
under  authority  of  the  act;  that,  quoting 
from  State  ex  rel.  Davis  v.  Eggers,  29  Nev. 
469,  16  L.R.A.(N.S.)  630,  91  Pac.  819:  "As 
all  appropriations  must  be  within  the  leg- 
islative will,  it  is  essential  to  have  the 
amount  of  the  appropriations,  or  the  maxi- 
mum sum  from  which  the  expenses  could 
be  paid,  stated.  This  legislative  power  can; 
not  be  delegated  nor  left  to  the  recipient 
to  command  from  the  state  treasury  sums 
to  any  unlimited  amount  for  which  he  might 
file  claims.  True,  the  exact  amount  of 
these  expenses  cannot  be  ascertained  nor 
fixed  by  the  legislature  when  they  have  not 
yet. been  incurred,  but  it  is  usual  and  neces- 
sary to  ^x  a  maximum  .  .  .  specify- 
ing the  amount  above  which  they  cannot  be 
allowed." 

Here  again  the  cases  are  in  conflict.  The 
wisdom  of  the  rule  announced  in  the  case 
supra,  i.  e.,  that  to  allow  any  person  or 
officer  to  draw  upon  the  treasury  for  unlim- 
ited amounts  in  effect  delegates  to  that 
person  or  officer  the  power  of  appropriating 
the  public  money,  so  commends  itself  to  the 
reason  that  were  the  question  altogether  a 
new  one  in  this  state  we  might  feel  in- 
clined to  appellee's  view.  But  the  question 
is  not  entirely  new.  This  provision  has  been 
common  to  all  the  Constitutions  of  this 
state.  In  the  Constitutions  of  1819  and 
1861  it  appeared  under  the  head,  "General 
Provisions."  In  the  later  instruments  it 
has  appestred  under  the  head  of  ^"Legis- 
lative Department."    In  Smith  y.  Speed,  50 
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Ala.  276,  where  may  be  found  a  brief  state- 
ment of  its  historical  development,  it  "was 
said  of  the  provision  upon  which  appellee 
now  relies  that  "in  the  light  of  its  history, 
this  constitutional  provision  is  conservative, 
not  restrictive  or  prohibitory  of  the  legis- 
lative power  over  the  public  revenue;  "  and 
in  most  of  the  older  states,  where  any  ques- 
tion has  been  raised  concerning  its  mean- 
ing and  effect,  it  has  been  held  not  to  pro- 
hibit indefinite  appropriations  such  as  that 
of  the  act  under  consideration,  while  the 
decisions  to  the  contrary  come  from  the 
newer  western  states.  Now  the  diligence  of 
counsel  for  appellant  has  brought  to  light 
many  examples  of  appropriations  made  in 
this  way  from  the  beginning  of  the  state's 
legislative  history  down  to  the  date  hereof, 
and  it  may  be  fiissumed,  nothing  appearing 
to  the  contrary,  that  from  time  to  time  as 
occasion  arose  during  all  these  years  these 
indefinite  appropriations  have  been  acted 
upon  by  the  executive  departments  of  the 
government,  thus  in  one  way  or  the  other 
involving  a  long  line  of  the  state's  legis- 
lative and  executive  officials  in  a  necessarily 
implied  approval  of  that  interpretation  of 
the  provision  which  would  sustain  the  act 
now  in  question,  and  providing  a  practical 
exposition  of  its  meaning  too  strong  and 
obstinate  to  be  now  shaken  or  controlled 
except  upon  a  clear  conviction  of  error. 
Stuart  V.  Laird,  1  Cranch,  299,  2  L.  ed.  115; 
Cohen  v.  Virginia,  6  Wheat.  264,  5  L.  ed. 
267;  Wetmore  v.  State,  55  Ala.  198.  How- 
ever loose,  unwise,  or  dangerous  this  mode 
of  appropriating  the  public  money  may  be 


deemed,  the  court,  in  view  of  the  considera- 
tions to  which  we  have  adverted,  is  unwill- 
ing to  hold  that  it  is  prohibited  by  the  Con- 
stitution. If  the  statute  be  as  mischievous 
in  its  tendencies  as  appellee's  brief  would 
indicate,  the  answer,  sufficient  for  us,  is 
that  the  responsibility  therefor  rests  upon 
the  legislature,  not  upon  the  court. 

It  is  further  contended  by  appellee  that 
the  payment  sought  is  made  discretionary 
with  the  governor,  and  for  that  reason  can- 
not be  compelled  by  mandamus.  It  appears, 
however,  that  the  governor  gave  his  writ- 
ten approval  to  the  contract  between  the 
relator  and  the  attorney  general  at  the  time 
it  was  entered  into,  and  that  the  relator 
has  fully  performed  the  services  he  then 
agreed  to  perform.  At  least  there  is  no 
denial  of  the  truth  of  the  attorney  general's 
certificate,  nor  any  indication  that  the  gov- 
ernor's refusal  was  put  upon  any  such 
ground.  Upon  these  facts  the  court  holds 
that  the  governor's  discretion  was  exercised 
in  this  ease  at  the  time  when  he  gave  his 
approval  to  the  contract,  and  that  his  re- 
quired approval  of  the  attorney  general's 
certificate  remains  to  be  performed  as  an 
act  merely  ministerial.  The  judgment  of 
the  Circuit  Court,  sustaining  the  demurrer 
to  relator's  petition,  is  therefore  reversed, 
and  the  cause  is  remanded,  to  the  end  that, 
if  necessary,  it  may  proceed  to  a  final  judg- 
ment. 

Anderson,  Ch.  J.,  and  McClellan  and 
Gardner,  JJ.,  concur. 


Annotatioii — ^Mandamus  to  governor. 


This  note  is  supplemental  to  the  notes 
to  State  ex  rel.  Irvine  v.  Brooks,  6  L.R.A. 
(N.S.)  750,  and  Rice  v.  Draper,  32  L.R.A. 
(N.S.)  355,  where  the  earlier  cases  are 
colleeted. 

It  will  be  observed  that  in  State  ex 
REL,  Turner  v.  Henderson,  ante,  770, 
the  court  follows  the  view  taken  in  the 
note  in  6  L.R.A.(N.S.),  that  mandamus 
should  issue  to  the  governor  to  require 
the  performance  of  a  ministerial  dut5\ 

At  the  same  time  with  the  principal 
case  were  argned  the  cases  of  State  ex 
rel.  Daly  v.  Henderson  (1917)  —  Ala, 
— ,  74  So.  951,  and  State  ex  rel.  Martin 
V.  Henderson  (1917)  —  Ala.  — ,  74  So. 
952,  in  each  of  which  cases  there  had 
been  no  approval  by  the  governor  of  the 
contract,  as  in  the  case  now  under 
annotation;  and  it  was  held  that  the 
governor's  approval  of  the  expenses  re- 
quired 'by  the  statute  was  not  a  mere 

ministerial  act,  and  the  court  declined 
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to  issue  a  mandamus  to  him.  The  Daly 
Case  was  a  proceeding  to  mandamus  the 
governor  to  approve  an  account  for  ex- 
penses and  compensation  of  the  relator 
in  conducting  an  investigation  at  the 
instance  of  the  attorney-general  in  the 
matter  of  the  impeachment  of  a  sheriflf. 
The  Martin  Case  was  a  proceeding  to 
mandamus  the  governor  to  approve  a 
certificate  of  expenses  incurred  by  the 
petitioner  in  the  performance  of  his 
duties  as  attorney  general  in  connection 
with  the  prosecution  of  crime  in  a  cer- 
tain county.  The  statute  quoted  in  the 
Henderson  Case  also  provided :  "Sec.  6. 
The  attorney  general  is-  authorized  to 
incur  such  expenses  as  may  be  necessary 
in  the  investigation  of  violations  of  the 
criminal  law,  in  the  prosecution  of  crime, 
and  in  the  conduct,  investigation  and 
prosecution  of  any  civil  cause  in  which 
the  state  is  interested  or  the  state's 
revenues  involved.    Authority  is  herein 
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contained  for  the  attorney  general  and 
liis  assistants  to  incur  such  traveling 
expenses  in  the  performance  of  their 
duties  as  may  be  neeessary;  and  the  like 
expenses  of  solicitors  traveling  in  obedi- 
ence to  the  direction  of  the  attorney  gen- 
eral as  herein  prescribed  shall  be  paid; 
and  such  other  incidental  expenses  of  the 
office  as  may  be  necessary.  All  such  ex- 
penses shall  be  paid  by  warrant  drawn 
by  the  state  auditor  upon  the  certijficate 
of  the  attorney  general  of  accounts 
properly  itemized  and  sworn  to^  such 
certificate  to  be  approved  by  the 
governor." 

In  Kentucky  and  Maryland  the  courts 
have  followed  the  earlier  decisions  in 
those  states  granting  mandamus  against 
the  governor  requiring  the  performance 
of  ministerial  duties. 

Thus,  in  McCreary  v.  Williams  (1913) 
163  Ky.  49,  154  S.  W.  417,  the  court 
mandamused  the  governor  to  issue  a 
commission  to  one  elected  county  judge 
on  the  ground  that  the  governor  in  so 
doing  would  be  acting  in  a  ministerial 
capacity  only. 

So,  in  Warfield  v.  Vandiver  (1905)  101 
Md.  78,  60  Atl.  538,  4  Ann.  Cas.  692,  the 
court  ordered  that  a  mandamus  issue  to 
the  governor  commanding  him  to  publish 
proposed  amendments  to  the  Constitu- 
tion, the  Constitution  providing  that 
such  proposed  amendments  should  be 
published  by  order  of  the  governor. 

In  Gantenbein  v.  West  (1915)  74  Or. 
334,  144  Pac.  1171,  it  was  held  that 
mandamus  w^ould  lie  to  the  governor  to 
compel  the  performance  of  a  merely 
ministerial  duty,  such  as  issuing  a  certifi- 
cate of  election. 

Since  the  earlier  notes  there  have  been 
illustrations  of  the  principle  that  man- 
damus will  not  issue  to  the  governor 
requiring  the  performance  of  a  discre- 
tionary act.  State  ex  rel.  Daly  v. 
Henderson,  and  State  ex  rel.  Martin  v. 
Henderson  (Ala.)  supra;  State  ex  rel. 
Young  V.  Hall  (1914)  135  La.  420,  65  So. 
596.  In  the  last  case  the  relief  sought 
of  the  governor  apparently  was  the 
rescinding  of  the  order  of  removal  of  the 
relator  from  his  office  of  state  examiner 
of  state  banks. 

The  former  Illinois  cases  holding  that 
the  governor  cannot  be  mandamused  to 
perform  a  ministerial  duty  are  followed 
in  People  ex  rel.  Bruce  v.  Dunne  (1913) 
258  HI.  441,  45  L.R.A.(N.S.)  500,  101  N. 
E.  560,  holding  that  mandamus  will  not 
lie  to  a  canvassing  board  of  which  the 

fovernor  is  a  member,  requiring  it  to 
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declare  a  person  elected  a  representative 
of  the  general  assembly  although  the  act 
denied  is  merely  ministerial,  where  the 
writ  would  be  ineffective  unless  the 
governor  were  included  and  required  to 
make  proclamations  and  issue  the  certifi- 
cates, the  court  not  passing  on  the  ques- 
tion whether  a  mandamus  could  be  issued 
in  any  case  to  the  other  members  of  a 
board  of  which  the  governor  was  a  mem- 
ber. 
In  State  ex  rel.  Dunlop  v.  Cruce  (1912) 

31  Okla.  486,  122  Pac.  237,  it  was  held 
that  while  a  mandamus  would  not  lie  to 
compel  a  ministerial  duty  by  the  gov- 
ernor, a  mandamus  to  the  secretary  of 
state,  state  auditor,  and  two  other  state 
officers,  who  with  the  governor  comprise 
the  commissioners  of  the  land  office  of 
the  state,  might  be  issued  to  require  them 
to  perform  ministerial  duties  cast  upon 
them  by  law  as  members  of  said  board. 
But  the  court  denied  the  mandamus,  as 
there  was  no  legal  duty  undone. 

The  doctrine  expressed  in  the  last  case 
is  not  without  authority;  but  it  may  be 
suggested  that  such  a  decision  involves, 
in  substance,  first,  that  the  court  dis- 
misses the  governor  as  a  member  of  the 
board,  second,  that  it  holds  that  the  re- 
maining members  constitute  the  board, 
and  third,  that,  having  constituted  the 
board  as  it  saw  fit,  it  issues  its  commands 
to  the  body  which  it  has  constituted. 
And  the  situation  is  similar  in  kind,  if 
not  in  degree,  though  the  statute  pro- 
vides, as  in  Huidekoper  v.  Hadley  (1910) 
40  L.R.A.(N.S.)  505,  100  C.  C.  A.  395, 
177  Fed.  1  (referred  to  in  the  note  in 

32  L.R.A.(N.S.)  355),  that  a  certain  less 
number  than  ail  of  the  members  of  the 
board  should  constitute  a  quorum. 

Generally  as  to  the  power  of  courts  to 
enforce  ministerial  duties  of  heads  of 
departments,  see  the  note  to  Cooke  v. 
Iverson,  52  L.R.A.(N.S.)  415. 

For  immunity  of  the  heads  of  the  state 
from  mandamus  to  restore  to  office  one 
who  has  been  illegally  removed,  see  the 
note  to  State  ex  rel.  Moyer  v.  Baldwin, 
19  L.R.A.(N.S.)  52. 

For  power  of  court  to  review  action  of 
governor  in  removing  officer,  see  the  note 
to  State  ex  rel.  Kinsella  v.  Eberhart,  39 
L.R.A.(N.S.)  788. 

As  to  when  action  against  governor  is 
deemed  to  be  action  against  state,  see  the 
note  to  Louisville  &  N.  R.  Co.  v.  Burr, 
44  LJt.A.(N.S.)  193. 

For  personal  liability  of  governor,  see 
the  note  to  Hatfield  v.  Graham,  L.B.A.' 
1915A,175.  B.B.B.    ' 
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STATE  OF  FLORIDA  EX  REL.  THOMAS 
F.  WEST,  Attorney  General, 

V. 

FLORIDA  COAST  LINE  CANAL  &  TRANS- 
PORTATION  COMPANY. 

(—  Fla.  — ,  75  So.  582.) 

Canal  —  highway. 

1.  A  canal  for  public  use,  constructed  and 
operated  by  a  corporation  authorized  by  ita 
charter  or  by  the  statutes  of  the  state  to 
charge  tolls  for  the  use  of  its  canal,  to  con- 
struct and  operate  the  same  as  a  part  of  the 
navigable  waters  of  the  state,  receiving 
grants  of  land  from  the  state  to  aid  it  in 
effecting  the  public  purposes  of  its  forma- 
tion, with  the  right  of  eminent  domain,  is  a 
navigable  public  highway  for  the  trans- 
portation of  persons  and  property. 

For  other  cases,  see  Waters,  I.  a,  in  Dig, 
1-52  y,  8. 

Same  —  ^ower  to  regulate. 

2.  A  canal  forming  a  navigable  public 
highway  is  subject  to  the  right  and  duty  of 
the  government  to  regulate  in  a  proper  man- 
ner. 

For  other  cases,  see  Canals,  in  Dig.  1-52 
N.  8. 

Same  —  duties  of  owner. 

3.  The  duties  of  a  canal  company  to  con- 
struct and  maintain  its  canal,  forming  a 
navigable  highway,  majr  arise  either  from 
express  statutory  requirements  or  by  im- 
plication of  law  from  authority  permitting 
the  use  of  the  special  franchises  and  privi- 
leges granted  to,  and  exercised  by,  such  a 
company,  and  the  undertaking  to  serve  the 
public;  and  the  acceptance  or  exercise  of 
the  rights  carries  with  it  the  duty  of  prop- 
erly rendering  the  public  service  under- 
taken. 

For  other  oases,  see  Canals,  in  Dig.  1-52 
N.  8. 

Same  —  duty  to  maintain. 

4.  After  a  canal  company  has  elected  to 
proceed  and  exercise  special  rights,  privi- 
leges, and  franchises  delegated  to  it  by  the 
sovereign  power,  by  constructing  its  canal, 
operating  it  for  public  use,  accepting  large 
grants  of  land  from  the  state  to  aid  it  in 
effecting  the  public  purposes  and  objects  of 
its  formation,  then  the  duty  of  keeping  and 
maintaining  its  canal  and  waterways  in  an 
adequate  and  proper  manner  attaches,  from 
the  performance  of  which  it  cannot  be  re- 
leased except  by  due  process  of  law. 

For  other  cases,  see  Canals,  in  Dig,  1-52 
N.  8. 

Headnotes  by  Love,  Circuit  Judge. 


Note.  —  As  to  duty  of  canal  company  to 
maintain  and  operate  canal,  see  annotation 
following  this  case,  post,  789. 

Generally,    as    to    the    construction    and 
operation  of  canals,  see  note  in  61  L.R.A. 
833. 
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Same  —  availability. 

5.  A  canal  constituting  a  navigable  pub- 
lic highway,  thrown  open  for  navigation  to 
all  upon  the  payment  of  a  fixed  toll,  should 
be  available  at  all  reasonable  times  for  pub- 
lic use  with  safety  and  convenience. 

For  other  oases,  see  Canals,  in  Dig,  1-52 
N.  S. 

Same  —  duUes  —  how  determined. 

6.  The  existence  and  extent  of  a  chartered 
canal  company's  privileges  and  franchises 
and  of  its  resultant  duties  and  obligations 
must  be  determined  by  reference  to  tlie  par- 
ticular law  or  charter  creating  it  and  such 
valid  statutory  provisions  as  may  relate 
thereto. 

For  other  oases,  see  Canals,  in  Dig,  1-52 

N,  a. 

Mandamus  -«>  to  compel  maintenance  of 
canal. 

7.  A  canal  company  owning  and  operating 
a  canal  forming  a  navigable  public  highway 
devoted  to  public  service,  and  exercising 
special  rights,  privileges,  and  franchises 
delegated  to  it  by  the  sovereign  power,  is 
charged  with  the  duty  of  exercising  ordi- 
nary and  reasonable  care  to  maintain  the 
canal  and  waterways  operated  and  con- 
trolled by  it  according  to  the  dimensions 
and  of  the  capacity  required  by  its  charts 
and  the  statutes  of  the  state  prescribing 
particular  specifications  applicable  thereto; 
and  the  performance  of  such  duty  may  be 
enforced  by  mandamus  in  a  proper  case, 
upon  the  relation  of  the  attorney  general, 
when  the  allegations  of  the  alternative  writ 
are  sufficiently  specific  and  there  is  no  other 
adequate  remedy  afforded  by  law. 

Far  other  cases,  see  Mandamus,  I.  e,  in  Dig, 
1-52  N,  8. 

Same  —  scope  of  remedy. 

8.  The  ordinary  oflSce  of  the  writ  of  man- 
damus is  to  coerce  the  performance  of  single 
acts  of  specific  and  imperative  duty.  The 
court  will  not  undertake  to  compel  the  per- 
formance of  a  series  of  continuous  acts, 
where  it  is  impossible  for  it  to  furnish  that 
superintendence  without  which  its  mandate 
becomes  nugatory. 

For  other  oases,  see  Mandamus,  L  a,  in  Dig, 
1-52  N,  8. 

Same  —  peremptory     and     alternative 
writs. 

9.  The  commands  of  a  peremptory  writ 
of  mandamus  must  strictly  follow  and  con- 
form to  those  of  the  alternative  writ,  and 
unless  they  do  so,  such  peremptory  writ  will 
be  refused. 

For  other  oases,  see  Mandamus,  II.  c,  in  Dig. 
1-52  N.  8. 

Same  —  certificate  of  obedience. 

10.  When  a  peremptory  writ  of  manda^ 
mus  is  issued,  it  is  to  be  obeyed,  and  a  cer- 
tificate showing  obedience  is  required  to  be 
made  by  respondent  and  filed  in  the  cause. 
For  other  cases,  see  Mandamus,  II,  c,  in  Dig, 

1-52  N,  a. 

Same  —  care  in  preparation. 

11.  Great  care,  particularity,  and  cer- 
tainty are  required  in  the  preparation  of 
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the  mandatory  part  of  tlid  alternative  writ 
of  mandamus.  It  ahculd  conform  to  the 
recitals  in  the  writ,  and  must  not  require 
more  to  be  done  than  ia  justified  by  such 
recitals. 

For  other  cctses,  tee  Mandanuks,  II.  o,  in  Dig. 
1-52  y.  S. 

Same  —  general  and  iMirticalar  allega- 
tions. 

12.  General  allegations  in  the  recitals  of 
an  alternative  writ  of  mandamus,  alleging 
that  respondent  has  failed  to  maintain  its 
canal  and  waterR'ays  according  to  certain 
prescribed  specifications  and  aa  required  by 
law,  are  limited  by  the  particular  defaults 
alleged  as  existing  at  and  between  definite 
points  along  said  waterways,  as,  when  both 
general  and  special  allegations  are  made  in 
the  same  pleading  respecting  the  same  sub- 
ject-matter, the  latter  control. 

For  other  cases,  see  Mandamus,  II.  c,  in  Dig. 
1-52  N.  8, 

Same  —  excessive  relief. 

13.  When  the  allegations  in  the  recitals 
of  an  alternative  writ  of  mandamus  as  to 
a  specific  default  and  breach  of  duty  are 
oonnned  to  designated  parts  only  of  such 
waterway,  and  the  manctatory  part  of  such 
writ  applies  to  the  waterway  as  a  whole, 
such  writ  is  defective  in  that  its  mandatory 
part  requires  more  to  be  done  than  is  justi- 
fied by  its  recitals. 

For  other  cases,  see  Mandamus,  II.  c,  in  Dig. 
1-52  N.  8. 

Same  <-*  questions  not  properly  raised. 

14.  Questions  not  properly  raised  or  pre- 
sented by  the  pleadings  will  not  be  consid- 
ered or  determined  by  the  court  on  a  motion 
to  quash  an  alternative  writ  of  mandamus. 
For  other  cases,  see  Mandamus^  II.  d,  in  Dig, 

1-52  N.  8. 

Same  —  scope  of  writ. 

15.  The  range  of  action  required  of  the 
respondent  by  an  alternative  writ  of  man- 
damus should  be  clearly,  particularly,  and 
specifically  set  forth  in  the  mandatory  part 
of  such  writ.  The  duty  commanded  should 
not  be  left  to  indiscriminate  or  indefinite 
outside  ascertainment  dehors  the  writ. 

For  other  cases,  see  Mandamus,  II.  c,  in  Dig, 
1-52  y.  8, 

Same  —  alternative  writ  as  pleading. 

16.  The  alternative  writ  in  mandamus 
proceedings  stands  as  the  pleading  on  the 
part  of  the"  relator,  and,  if  too  much  is 
asked,  respondent  may  show  this  as  a  suffi- 
cient cause  for  not  complying  with  the  man- 
date of  the  writ. 

For  other  cases,  see  Mandamus,  II.  d,  in  Dig, 
1-52  N.  8. 

Same   —   motion      to     qnash   —   when 
granted. 

17.  The  mandatory  part  of  the  writ  of 
mandamus  must  be  enforced  in  its  entirety, 
and  when  a  motion  to  quash  the  alternative 
writ  is  made,  and  it  appears  from  the  face 
of  such  writ  that  relator  is  not  entitled  to 
.have  the  order  enforced  as  a  whole,  the  mo- 
tion to  quash  should  be  granted,  with  leave 
L.R.A.1017F. 


to  relator  to  amend  such  writ,  if  he  shall 
be  so  advised. 

For  other  cases,  see  Mandamus,  II,  o,  in  Dig, 
1-52  N,  8. 

(May  10,  1917.) 

MOTION  to  <]uash  an  application  for  a 
writ  of  mandamus  to  compel  the  res- 
toration and  maintenance  of  a  canal.  Mo- 
tion granted  <m  condition. 

Statement  by  Love,  Circuit  Judge: 
The  alternative  writ  issued  in  this  case, 
January  31,  1917,  is  as  follows: 

The  State  of  Florida  to  Florida  Coast  Line 
Canal  &  Transportation  Company — Greet- 
ing: 

Whereas,  by  petlticm  filed  in  this  our 
supreme  court  of  the  state  of  Florida, 
wherein  the  state  of  Florida  upon  the  rela- 
tion of  Tliomas  F.  West  as  attorney  general, 
who  sues  for  the  state  of  Florida  and  for 
the  people  of  the  state  of  Florida,  is  the 
relator,  and  Florida  Coast  Line  Canal  A 
Transportation  Company,  a  corporation 
organized  under  the  laws  of  the  state  of 
Florida,  is  respondent,  it  has  been  made  to 
appear; 

That  the  relator,  Thomas  F.  West,  is  the 
duly  elected,  conunissioned,  and  acting  at- 
torney general  of  the  state  of  Florida,  and 
the  respondent,  Florida  Coast  Line  Canal 
&  Transportation  Company,  is  a  corpora- 
tion organized  as  a  canal  and  transporta- 
tion company  under  the  laws  of  the  state 
of  Florida,  and  partioalarly  ehapter  1987 
of  the  Acts  of  1874,  entitled  'An  Act  to 
Provide  a  General  Law  for  the  Incorpora- 
tion of  Railroads  and  Canals,'  as  amended 
by  chapter  8166  of  the  Acts  of  1879>  Laws 
of  Florida,  by  which  amendment  aid  from 
the  state  in  the  way  of  grants  of  land  was 
authorized  and  given  to  railroad  and  canal 
companies  incorporated  under  said  act, 
copies  of  the  articles  of  association  of  said 
respondent  corporation  with  the  amend- 
ments thereto  on  file  in  the  office  of  the 
secretary  of  state  being  hereto  attached, 
marked  Exhibits  Al,  A2,  A8,  and  A4,  and 
made  a  part  hereof. 

II.  That  respondeat  owns  and  pretends  to 
maintain  for  public  use  in  the  carrying  of 
passengers  and  property  by  vessel  and  other 
water  craft  a  certain  canal  composed  of 
artificial  and  natural  waterways  paralleling 
the  east  coast  of  Florida  and  lying  wholly 
within  the  state  of  Florida  and  extending 
from  the  St.  Johns  river  on  the  north, 
beginning  at  the  point  where  Pablo  creek 
enters  the  St.  Johns  river,  thence  in  a 
southerly  direction  by  canal  to  North  river, 
thus  connecting  the  navigable  waters  of 
St.  Johns  river  with  the  navigable  waters 
of  North  river;  thence  in  a  southerly  direc- 


778 


FLORIDA  SUPREME  COURT. 


tion  through  North  river  into  Matanzas 
river;  thence  through  Matanzas  river  and 
in  a  southerly  direction  by  canal  from 
Matanzas  river  into  and  through  Smith's 
creek  and  Halifax  creek  to  Halifax  river, 
thus  connecting  the  navigable  waters  of 
Matanzas  river  with  the  navigable  waters 
of  Halifax  river;  thence  in  a  southerly 
direction  through  Halifax  river  and  various 
canals^  cuts,  and  excavations  into  the  navi- 
gable waters  of  ^Mosquito  lagoon,  thus  con- 
necting the  navigable  waters  of  Halifax 
river  with  the  navigable  waters  of  Mosquito 
lagoon;  thence  in  a  southerly  direction 
through  Mosquito  lagoon  to  the  narrow 
strip  of  land  separating  Mosquito  lagoon 
from  Indian  river;  thence  by  canal  through 
said  strip  of  land  into  the  waters  of  Indian 
river,  thus  connecting  the  navigable  waters 
of  Mosquito  lagoon  with  the  navigable 
waters  of  Indian  river;  thence  in  a  souther- 
ly direction  through  the  Indian  river  by 
various  excavations,  cuts,  and  canals  into 
Peck  lake;  thence  in  a  soutlierly  direction 
through  Peck  lake.  South  Jupiter  narrows, 
Hobes  sound,  Jupiter  sound.  Lake  Worth 
creek  and  various  excavations,  cuts,  and 
canals  into  Lake  Worth,  thus  connecting 
the  navigable  waters  of  Indian  river  with 
the  navigable  waters  of  Lake  Worth ;  thence 
in  a  southerly  direction  through  Lake 
Worth  to  its  southern  shore;  thence  in  a 
southerly  direction  from  Lake  Worth  by 
canal  into  and  through  Hillsborough  river. 
Lake  Mabel,  and  various  excavations,  cuts, 
and  canals  into  Biscayne  bay,  thus  con- 
necting the  navigable  waters  of  Lake  Worth 
with  the  navigable  waters  of  Biscayne  bay, 
thereby  providing  and  affording  a  naviga- 
ble inland  waterway  from  Jacksonville  to 
Miami,  the  location  of  said  canal  and  water- 
way being  indicated  generally  by  a  dotted 
line  on  the  map  of  the  state  of  Florida, 
copy  of  which  is  hereto  attached,  marked 
Exhibit  B  and  made  a  part  hereof,  but  more 
accurately  by  a  blueprint  of  an  actual  sur- 
vey of  said  canal,  copy  of  which  is  also 
hereto  attached,  marked  Exhibit  C  and 
mode  a  part  hereof. 

III.  That,  although  said  respondent  was 
authorized  by  its  articles  of  association  to 
extend  said  canal  southward  to  Key  West, 
this  was  never  done,  and  the  southern 
terminus  of  said  canal  and  waterway  is 
Biscayne  bay. 

IV.  That  in  addition  to  cutting  and  main- 
taining the  canals  authorized  and  necessary 
for  the  purpose  of  connecting  the  waters  of 
the  natural  streams  and  providing  and  af- 
fording navigation  to  Uie  public,  the  said 
respondent  was  and  is  authorized  and  re- 
quired to  remove  all  shoals,  oyster  banks, 
or  other  obstruction  to  the  complete  naviga- 
tion of  said  waterway  from  the  St.  Johns 
L.R.A.1017F. 


river  on  the  north  to  the  Biscayne  bay  on 
the  south,  to  the  end  that  a  channel  of  the 
dimensions  fixed  and  prescribed  by  the  speci- 
fications for  said  coaal  hereinafter  referred 
to,  for  the  entire  length  of  the  said  water- 
way, may  be  afforded  and  a  safe  and  inex- 
pensive means  of  transportation  for  the 
people  of  the  state  thereby  provided  and 
maintained. 

V.  That  the  state  of  Florida,  in  order  to 
aid  financially  in  the  construction  of  said 
canal,  by  chapters  3166  of  the  Acts  of  1879, 
Laws  of  Florida,  3641  of  the  Acts  of  1885, 
Laws  of  Florida,  and  3995  of  the  Acts  of 
1889,  Laws  of  Florida,  did  grant  and  there- 
by authorize  and  direct  the  trustees  of  the 
internal  improvement  fund  of  the  state  of 
Florida  to  convey  to  said  respondent  large 
acreages  of  land  held  by  said  state  lying 
adjacent  to  the  line  of  said  canal,  and  in 
pursuance  of  said  authority  and  direction 
the  said  trustees  of  the  internal  improve- 
ment fund  did,  from  time  to  time,  make 
conveyances  of  the  land  so  granted  to  said 
respondent  until  the  aggregate  acreage  so 
granted  and  conveyed  to  said  respondent 
by  the  state  of  Florida  for  said  purpose 
was  1,031,128  acres. 

VI.  That  in  addition  to  the  land  grant 
to  said  respondent  contained  in  chapter 
3995  of  the  Acts  of  1889,  Laws  of  Florida, 
for  the  purpose  of  aiding  and  facilitating 
the  construction  of  said  canal  and  thus  af- 
fording transportation  to  the  people  of  the 
state,  specifications  for  said  canal  were  pre- 
scribed by  the  legislature,  and  it  was  there- 
in provided  that  the  said  canal  and  water- 
way of  said  respondent  should  be  not  less 
than  60  feet  wide  and  not  less  than  5  feet 
deep  at  mean  low  water  for  the  entire  dis- 
tance of  said  oanal,  and  that  it  should  be 
so  maintained  by  said  respondent;  and  it 
was  provided  in  said  act  tiiat  no  conveyance 
of  any  lands  reserved  for  that  purpose 
should  be  made  by  the  trustees  of  the  in- 
ternal improvement  fimd  to  said  respondent 
for  any  portion  of  the  said  canal  and  water- 
way between  St.  Augustine  and  Biscayne 
bay  which  should  remain  uncompleted  in 
accordance  with  such  specifications  at  the 
end  of  five  (6)  years  from  the  Ist  day -of 
June,  A.  D.  1889;  and  it  was  further  pro- 
vided in  said  act  that  said  respondent  should 
accept  the  provisions  thereof  within  sixty 
(60)  days  after  it  had  been  approved  by 
the  governor  and  should  file  a  notice  of 
such  acceptance  with  the  trustees  of  the 
internal  improvement  fund,  which  accept- 
ance should  be  held  to  constitute  a  con- 
tract between  the  state  of  Florida  and  the 
said  respondent  in  accordance  with  the 
provisions  of  said  act.  And  this  relator, 
for  and  on  behalf  of  said  state  of  Florida, 
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avers  that  said  respondent  did  accept  the 
provisions  of  said  act»  and  did  file  a  notice 
of  its  acceptance  as  therein  required  to  be 
filed  with  the  trustees  of  the  internal  im- 
provement fimd,  a  copy  of  which  acceptance 
IS  hereto  attadied,  marked  Exhibit  D,  and 
made  a  part  liereof. 

VII.  That  thereafter,  by  chapter  4284  of 
the  Acts  of  1893,  Laws  of  Florida,  the  time 
for  the  completion  of  said  canal  according 
to  said  specifications  was  extended  for  four 
(4)  years  from  the  Ist  day  of  June,  A.  D. 
1893,  and  said  extension  and  the  conditiosfl 
thereof  were  accepted  by  said  respondent  as 
required  by  said  act,  and  notice  of  suqh 
acceptance  was  filed  with  the  trustees  of  the 
internal  improvement  fund  as  therein  re- 
quired, a  copy  of  such  notice  being  hereto 
attached,  marked  Exhibit  El,  and  made  a 
part  hereof.  That  thereafter,  by  chapter 
4623  of  the  Acts  of  1897,  the  time  for  the 
completion  of  said  canal,  according  to  said 
specifications,  was  extended  to  the  Ist  day 
of  January,  a.  d.  1898,  and  said  extension 
and  the  conditions  thereof  were  accepted  by 
said  respondent  as  required  by  said  act,  and 
notice  of  such  acceptance  was  filed  with  the 
trustees  of  the  internal  improvement  fund 
as  therein  required,  a  copy  of  such  notice 
being  hereto  attached,  marked  Exhibit  E2, 
and  made  a  part  hereof.  That  thereafter, 
by  chapter  4846  of  the  Acts  of  1899,  Laws 
of  Florida,  the  time  for  the  completion  of 
said  canal,  according  to  said  specifications, 
was  extended  for  four  (4)  years  from  the 
1st  day  of  January,  a.  d.  1899,  and  said 
extension  and  the  conditions  thereof  were 
accepted  by  said  respondent  as  required  by 
said  act,  and  notice  of  such  acceptance  was 
filed  with  the  trustees  of  the  internal  im- 
provement fund  as  therein  required,  a  copy 
of  such  notice  being  hereto  attached,  marked 
Exhibit  E3,  and  made  a  part  hereof.  That 
thereafter,  by  chapter  5279  of  the  Acta  of 
1903,  Laws  of  Florida,  the  time  for  the 
completion  of  said  canal,  according  to  said 
specifications,  was  extended  to  the  let  day 
of  June,  a.  d.  1905,  and  said  extension  and 
the  conditions  thereof  were  accepted  by  said 
respondent  as  required  by  said  act,  and 
notice  of  such  acceptance  was  filed  with. the 
trustees  of  the  internal  improyement  fund 
aa  therein  required,  a  copy  of  such  notice 
being  hereto  attached,  marked  Exhibit  E4, 
and  made  a  part  hereof.' 

VIII.  That  notwithstanding  the  liberal- 
ity of  said  state  to  said  respondent,  as  evi- 
denced by  said  donation  of  more  than  one 
milion  (1,000,000)  acres  of  land  for  the 
purpose  of  aiding  in  the  construction  and 
maintenance  of  said  canal,  and  the  appar- 
ently almost  inexhaustible  patience  of  the 
said  state,  evidenced  by  the  granting  of 
said  several  extensions  of  time  for  the  com- 
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pletion  of  said  canal  according  to  said  speci- 
fications, tlie  said  respondent  had  not  com- 
pleted said  canal  at  the  expiration  of  the 
period  covered  by  the  last  extension,  that 
is  to  say,  on  June  1,  1906,  whereupon  the 
said  trustees  of  the  internal  improvement 
fund  refused  to  convey  to  said  respondent 
large  acreage  of  land  claimed  by  it  under 
said  legislative  grants,  the  title  to  which 
was  held  by  said  trustees  as  hereinbefore 
stated. 

IX.  That  thereafter,  on  December  1,  a.  d. 
1906,  a  contract  was  entered  into  between 
said  trustees  of  the  internal  improvement 
fund  and  the  said  respondent,  where  it  is 
recited  that  it  is  recognized  by  the  parties 
thereto  that  great  benefits  would  accrue  to 
the  state  by  the  completion  of  the  said  canal 
to  the  St.  Johns  river  in  the  drainage  and 
reclamation  of  lands,  the  increasing  of  tax 
values,  the  furnishing  of  transportation 
facilities  to  a  large  portion  of  the  east 
coast  of  Florida,  as  well  as  enhancing  the 
value  of  said  canal  as  a  trasMportation  line 
to  said  company  and  to  the  public,  and  it 
was  agreed  by  said  company  in  said  con- 
tract that  it  would  complete  said  canal 
according  to  said  specifications;  that  it 
would  cut  and  construct  that  portion  of 
said  canal  from  St.  Augustine  to  the  St. 
Johns  river  according  to  said  specifications 
and  as  originally  proposed  and  authorized, 
but  not  theretofore  constructed,  and  that  it 
would  pay  over  to  said  trustees  the  sum 
of  fifty  thousand  dollars  ($50,000),  in  c<m- 
sidcration  of  which  and  in  consideration  of 
the  work  of  said  respondent  in  draining  and 
reclaiming  certain  swamp  and  overflowed 
lands  through  which  said  waterway  would 
run,  the  trustees  agreed  to  convey  to  said 
respondent  the  lands  claimed  by  it  to  have 
been  earned  under  said  grants  of  the  legis- 
lature of  the  state,  a  copy  of  which  said 
contract  is  hereto  attached,  marked  Exhibit 
F,  and  made  a  part  hereof. 

X.  That  said  contract  was  substantially 
carried  out  and  performed  by  the  parties 
thereto,  and  the  said  canal  was  regarded 
by  them  as  completed  according  to  said 
specifications,  and  on  the  23d  day  of  Novem- 
ber, a.  d.  1912,  the  last  deed  to  be  delivered 
to  said  respondent  in  compliance  with  the 
terms  and  conditions  of  said  contract  was 
delivered  to  and  accepted  by  it. 

XI.  That  thereupon  it  became  and  is  the 
legal  duty  of  said  respondent  under  said 
several  contracts,^  as  well  as  under  the  law 
prescribing  the  public  duties  of  transporta- 
tion lines  and  carriers  of  the  character  of 
this  respondent,  to  maintain  said  canal  and 
waterway  at  all  times  and  at  all  points  on 
and  along  said  canal  and  waterway  accord- 
ing to  the  specifications  prescribed  and  fixed 
by  said  statute;  that  is  to  say,  it  was  and 
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ia  the  legal  duty  of  said  respondent  to  main- 
tain said  canal  at  a  width  of  not  less  than 
60  feet  and  a  depth  of  not  less  than  5  feet 
at  mean  low  water  for  the  entire  distance 
of  said  canal  from  its  intersection  with  said 
St.  Johns  river  on  the  north  to  Biscayne 
bay  on  the  south,  and  said  relator  says  that 
unless  said  canal  is  so  maintained  it  will 
serve  no  useful  purpose  to  the  public,  trans- 
portation for  the  people  of  the  state  of 
Florida  by  boat,  vessel,  and  other  craft  on 
said  waterway  will  not  be  afforded,  the  in- 
tent and  purpose  of  the  state  in  aiding  in 
the  construction  and  maintenance  of  said 
waterway  as  hereinbefore  stated  will  be  de- 
feated, and  said  respondent  will  escape 
from  and  be  relieved  of  the  duty  imposed 
upon  it  by  law  to  so  maintain  said  canal. 

XII.  That  notwithstanding  the  duty  of 
said  respondent  to  the  people  of  the  state 
of  Florida  and  the  public  generally,  the  said 
relator,  as  attorney  general  of  said  state, 
avers  and  informs  this  honorable  court  that 
the  said  Florida  Coast  Line  Canal  &  Trans- 
portation Company,  the  said  respondent,  has 
not  maintained  its  said  canal  and  water- 
way according  to  said  specifications  and  as 
required  by  law,  but,  on  the  contrary,  it  has 
neglected  its  duty  so  to  do,  and  has  failed 
to  maintain  said  canal  at  a  width  of  not 
less  than  50  feet  and  a  depth  of  not  less 
than  5  feet  at  mean  low  water;  that  prac- 
tically nothing  is  being  done,  particularly 
on  the  southern  portion  of  said  canal,  in  the 
way  of  maintenance,  and  for  months  at  a 
time  great  stretches  of  said  waterway  are 
neglected  and  practically  abandoned  by  said 
respondent  and  permitted  to  remain  at  less 
than  60  feet  in  width  and  less  than  5  feet 
in  depth  at  mean  low  water. 

That,  measured  from  St.  Augustine  and 
beginning  at  the  southern  terminus  of  said 
canal,  indicated  by  check  marks  in  red  ink 
on  the  blueprint  hereto  attached,  the  said 
canal  and  waterway  has  been  permitted  to 
shoal  and  partially  fill  up  and  become  nar- 
row, and  at  the  following  points  is  now 
and  has  for  months  been  permitted  to  re- 
main at  less  than  5  feet  deep  at  mean  low 
water  and  less  than  50  feet  wide,  namely: 
at  and  near  mileposts  314  and  313  in  Bis- 
cayne bay;  at  and  near  the  entrance  of  said 
canal  and  waterways  into  Biscayne  bay; 
at  the  entrance  of  said  canal  into  Dum- 
founding  bay  from  the  south  between  mile- 
posts  309  and  308;  at  and  near  milepost 
308  in  Dumfounding  bay;  at  and  near  mile- 
posts  303  and  302;  at  and  near  milepost 
300;  at  and  near  mileposts  299,  298,  297, 
295,  294,  293,  292,  291,  290,  289,  and  288; 
at  and  near  mileposts  285,  284,  and  283; 
at  and  near  mileposts  281  and  280;  at  and 
near  mileposts  265  and  264;  at  and  near 
mileposts  94,  93,  and  92;  at  and  near  mile- 
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posts  79,  78,  77,  76,  and  75 ;  at  and  near 
mileposts  52,  51,  and  50;  at  and  near  mile- 
posts 48,  47,  46,  45,  44,  43,  42,  and  41 . 

That  at  said  points  and  at  various  and 
sundry  other  points  easily  ascertainable  by 
examination,  measurement,  and  test,  along 
said  canal  and  waterway,  and  for  great 
stretches  of  said  waterway,  it  is  only  3  to 
3i  and  4  feet  in  depth,  and  is  only  30  to 
40  feet  in  width,  particularly  on  the  south- 
ern portion  of  said  eanal  and  waterway  from 
Miami  in  a  northerly  direction  to  where 
said  oanal  and  waterway  enters  the  navi- 
gable waters  of  Indian  river,  and  from  the 
canal  connecting  Indian  river  with  Mos- 
quito lagoon  in  a  northerly  direction  to  the 
town  of  Ormond. 

That  the  work  proposed  to  be  done  by 
said  respondent  by  way  of  restoration  and 
maintenance  of  said  canal  and  waterway  is 
wholly  inadequate,  and  will  be  of  practical- 
ly no  value  or  benefit  to  said  respondent  or 
to  the  public,  as  will  appear  by  reference  to 
a  letter  recently  written  to  the  general  man- 
ager of  said  respondent  by  the  chief  drain- 
age engineer  of  the  state  of  Florida  after 
a  personal  inspection  of  said  canal  and 
waterway  by  said  engineer  and  this  relator, 
copy  of  which  letter  is  hereto  attached, 
marked  Exhibit  G,  and  made  a  part  hereof. 

XIII.  That  the  said  respondent,  in  fail- 
ing to  maintain  said  canal  and  waterway  in 
compliance  with  said  specifications  and  as 
required  by  law  in  the  performance  of  its 
public  duty,  is  evading  and  shirking  the 
obligations  and  duties  which  it  owes  to  the 
state  of  Florida  and  to  the  general  public, 
is  subjecting  the  public  to  great  incon- 
venience and  damage,  depriving  them  of 
convenient,  Inexpensive,  and  certain  trans- 
portation for  themselves,  their  freight,  and 
their  products,  and  injuring  and  destroying 
the  industries  of  the  people,  retarding  and 
hindering  the  development  of  the  state, 
thereby  defeating  in  a  large  measure  the  ob- 
ject and  intent  of  the  state  in  aiding  in  the 
construction  and  maintenance  of  said  canal 
and  the  purpose  for  which  said  waterway 
was  constructed,  and  is  escaping  its  obli- 
gations and  duties  to  the  public,  to  the 
great  wrong  and  injury,  loss  and  damage, 
of  the  state  of  Florida  and  the  public  gen- 
erally. 

XIV.  That  thfe  relator  for  and  on  behalf 
of  the  said  state  further  avers  and  shows 
unto  this  honorable  court  that  the  people 
of  the  said  state  and  the  public  generally 
are  without  remedy  in  the  premises,  unless 
it  be  afforded  by  interposition  of  this  court 
as  herein  prayed. 

Now,  therefore,  we,  being  willing  that 
full  and  speedy  justice  shall  be  done  in  the 
premises,  do  command  you,  Florida  Coast 
Line    Canal    &    Transportation    Company, 
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forthwith  to  proceed  in  the  performance 
of  yotir  public  duty  to  restore  the  said  canal 
and  waterway  to  its  original  dimensions 
according  to  the  specifications  prescribed 
by  law;  that  is  to  say,  to  a  width  of  not 
less  than  50  feet  and  a  depth  of  not  less 
than  6  feet  at  mean  low  water  for  the  entire 
length  of  said  canal  and  waterway  from 
the  &U  Johns  river  on  the  north  to  Bis- 
cayne  bay  on  the  south,  and  particularly 
to  so  restore  said  canal  and  waterway  to 
a  width  of  not  less  than  50  feet  and  a  depth 
of  not  less  than  5  feet  at  mean  low  water 
at  the  following  points,  measured  from  St. 
Augustine  and  beginning  at  the  southern 
terminus  of  said  canal,  namely:  At  and 
near  mileposts  314,  313  in  Biscayne  bay; 
at  and  near  the  entrance  of  said  canal  and 
waterway  into  Biscayne  bay;  at  the  en- 
trance of  said  canal  into  Dumfounding  bay 
from  the  south,  between  mileposts  309  and 
308;  at  and  near  milepost  308  in  Dum- 
founding bay;  at  and  near  mileposts  303 
and  302;  at  and  near  milepost  300;  at  and 
near  mileposts  290,  298,  297,  295,  294,  293, 
292,  291,  290,  289,  and  288;  at  and  near 
mileposts  285,  284,  and  283;  at  and  near 
mileposts  281  and  280;  at  and  near  mile- 
posts 265  and  264;  at  and  near  mileposts 
94,  93,  and  92;  at  and  near  mileposts  79, 
78,  77,  76,  and  75;  at  and  near  mileposts 
52,  51,  and  50;  at  and  near  mileposts  48, 
47,  46,  45,  44,  43,  42,  and  41 ;  and  at  various 
and  sundry  other  points  easily  ascertaina- 
ble by  examination,  measurement,  and  test, 
along  said  canal  and  waterway;  and  partic- 
ularly on  the  southern  portion  of  said  canal 
and-  waterway  from  Miami  in  a  northerly 
direction  to  where  said  canal  and  waterway 
enters  the  navigable  waters  of  Indian  river, 
and  from  the  canal  connecting  Indian  river 
with  Mosquito  lagoon  in  a  northerly  direc- 
tion to  the  town  of  Ormond. 

And  we  do  further  command  and  require 
you  to  hereafter,  at  all  times  and  at  all 
points  along  said  canal  and  waterway  from 
St.  Johns  river  to  Biscayne  bay,  maintain 
said  canal  and  waterway  according  to  the 
specifications  prescribed  by  law  and  in  com- 
pliance with  your  public  duty,  at  a  width 
of  not  less  than  50  feet  and  a  depth  of  not 
less  than  5  feet  at  mean  low  water. 

Or  that  you  appear  before  the  justices  of 
this  our  supreme  court  sitting  within  and 
for  the  state  of  Florida  at  the  court  room 
in  the  city  of  Tallahassee,  the  capital,  on  the 
14th  day  of  February,  a.  d.  J  917,  at  10 
o'clock  in  the  morning  of  that  day,  and 
show  cause  why  you  refuse  so  to  do. 

And  have  you  then  and  there  this  writ. 

Witness  the  .  Honorable  Jefferson  B. 
Browne,  Chief  Justice  of  the  Supreme  Court 
of  the  State  of  Florida,  and  the  seal  of  said 
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court  at  Tallahassee,  the  capital,  this  3l8t 
day  of  January,  A.  D.  1917. 

[Seal.]  G.  T.  Whitfield, 

Clerk  Supreme  Court,  State  of  Florida. 

The  respondents  filed  the  following  motion 
to  quash: 

"Now  comes  the  defendant,  Florida  Coast 
Line  Canal  &.  Transportation  Company,  in 
the  above-entitled  cause,  and  moves  the 
court  to  quash  the  alternative  writ  of  man- 
damus issued  therein,  upon  the  following 
grounds,  to  wit: 

"(1)  Tliat  the  allegations  in  said  alter- 
native writ  do  not  state  or  constitute  a 
cause  of  action  that  authorizes  or  entitles 
the  relator  to  the  remedy  sought  and  men- 
tioned in  said  alternative  writ,  or  to  the 
relief  prayed  in  said  alternative  writ. 

"(2)  The  facts  stated  in  said  alternative 
writ  are  not  sufficient  to  authorize  or  en- 
title the  relator  to  mandamus  against  said 
defendant  a&  mentioned  or  prayed  in  said 
alternative  writ. 

"  ( 3 )  That  said  alternative  writ  does  not 
contain  sufficient  allegations  of  fact  to  show 
that  the  defendant  is  under  legal  duty  or 
obligation  to  perform  the  things  mentioned 
in  said  alternative  writ,  and  which  it  is 
sought  or  prayed  therein  to  have  the  de- 
fendant commanded  or  compelled  to  do  by 
mandamus. 

"(4)  That  the  alleged  duties  or  obliga- 
tions of  defendant  in  the  premises,  alleged 
in  said  alternative  writ,  are  not  such  as 
the  court  will  enforce  by  mandamus  in  the 
premises  as  prayed,  commanded,  or  required 
in  said  alternative  writ. 

"(5)  That  the  allegations  of  said  alterna- 
tive writ  are  too  vague,  indefinite,  and  un- 
certain to  authorize  or  to  entitle  relator  to 
mandamus  as  therein  mentioned  or  prayed, 
or  to  require  tliat  they  be  answered  by  said 
defendant. 

"(6)  Tliat  the  alleged  duties  or  obliga- 
tions sought  or  prayed  to  be  enforced  in 
said  alternative  writ  are  too  vague,  indefi- 
nite, and  uncertain  to  be  enforced  by  man- 
damus in  the  premises. 

"(7)  That  the  said  alternative  writ  does 
not«  state  a  cause  of  action  for  mandamus 
in  the  premises. 

"(8)  That  the  allegations  of  said  alter- 
native writ  do  not  sufficiently  state  or  show 
such  breach  for  legal  duty  or  obligation  on 
the  part  of  defendant,  or  such  failure  to 
perform  legal  duties  or  obligations  on  the 
part  of  defendant,  as  to  authorize  or  re- 
quire mandamus,  or  to  entitle  relator  to 
mandamus  as  therein  mentioned  or  prayed. 

"(9)  That  the  relief  prayed,  or  matter 
commanded  and  required  in  said  alternative 
writ,  is  too  broad  and  cannot  be  granted 
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on  and  in  the  matters  alleged  in  said  alter- 
native writ  and  the  law  applicable  thereto, 

"(10)  Tliat  it  appears  upon  the  face  of 
said  alternative  writ,  and  the  statutes  and 
exhibits  referred  to  therein  and  made  a  part 
thereof,  that  said  canal  company  was  not 
and  is  not  under  or  legally  bound  to  per- 
form the  alleged  obligations  and  duties  al- 
leged in  said  alternative  writ,  and  which 
it  is  sought  therein  by  mandamus  to  have 
the  defendant  compelled  to  do  and  perform. 

"(11)  Said  alternative  writ  seeks  to  have 
defendant  required  and  commanded  to  re- 
store the  said  canal  and  waterway  to  a 
width  of  not  less  than  50  feet  and  a  depth 
of  not  less  than  5  feet  at  mean  low  water 
for  the  entire  length  of  said  canal  and 
waterway  from  the  St.  Johns  river  on  the 
north  to  Biscayne  bay  on  the  south,  and  so 
to  maintain  the  same,  but  is  not  alleged 
or  shown  in  said  alternative  writ  or  ex- 
hibits that  said  canal  and  waterway  was 
not,  at  and  before  the  time  of  the  issuing 
of  said  alternative  writ,  50  feet  wide  and 
5  feet  deep  at  mean  low  water,  and  main- 
tained in  proper  condition  from  the  St. 
Johns  river  to  St.  Augustine,  and  it  ap- 
pears affirmatively  on  the  face  of  said  alter- 
native writ  and  exhibits  that  the  relator 
had  no  knowledge  or  information  that  said 
canal  and  waterway  from  the  St.  Johns 
river  to  St.  Augustine  was  not  of  said 
width  and  depth  and  in  proper  condition, 
and  relator  does  not  inform  or  state  to  the 
court  that  such  was  not  the  fact. 

"  ( 12 )  Said  alternative  Writ  seeks  to  have 
the  defendant  required  and  commanded  to 
restore  the  said  canal  and  waterway  to  a 
width  of  not  less  than  50  feet  and  a  depth 
of  not  lose  than  5  feet  at  mean  low  water 
for  the  entire  length  of  said  canal  and 
waterway  from  the  St.  Johns  river  on  the 
north  to  the  Biscayne  bay  on  the  south, 
and  so  to  maintain  the  same,  but  it  is  not 
alleged  or  shown  in  said  alternative  writ  or 
exhibits  that  said  canal  and  waterway  was 
not,  at  and  before  the  time  of  the  issuing 
of  said  alternative  writ,  50  feet  wide  and 
5  feet  deep  at  mean  low  water,  and  main- 
tained in  proper  condition  between  St.  Au- 
gustine and  a  point  at  and  near  milepost 
41  south  from  St.  Augustine,  and  it  does 
not  appear  that  the  relator  had  any  knowl- 
edge or  information  that  said  canal  and 
waterway  from  St.  Augustine  southward 
to  a  point  at  or  near  milepost  41  was  not 
of  said  width  and  depth  and  in  proper  con- 
dition, and  relator  does  not  inform  or  state 
to  the  court  that  such  was  not  the  fact. 

"(13)  That  said  defendant  was  under  no 
duty  or  obligation  in  law  to  maintain  said 
canal  and  waterway  of  the  width  of  50  feet 
and  of  the  depth  of  5  feet  between  the  St. 
Johns  river  and  St.  Augustine,  and  it  ap- 
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pears  in  the  statutes  mentioned  or  referred 
to  in  said  alternative  writ}  that  the  require* 
ment  thereof  to  construct  and  maintain  a 
canal  or  waterway  of  said  width  ani  depth 
was  limited  to  the  portion  thereof  between 
St.  Augustine  and  Biscayne  bay. 

"(14)  That  it  appears  upon  the  face  of 
said  alternative  writ  and  in  the  contract 
between  the  trustees  of  the  internal  im- 
provement fund  and  said  defendant  men- 
tioned in  said  alternative  writ,  and  a  copy 
of  which  is  thereto  attached',  marked  Ex- 
hibit F,  and  made  a  part  thereof,  that  said 
canal  company  thereby  contracted  to  cut 
and  construct  said  portion  of  said  canal  be- 
tween St.  Augustine  and  the  St.  Johns  river 
according  to  said  specifications,  to  wit,  not 
less  than  50  feet  in  width  and  not  less  than 
5  feet  in  depth,  but  said  canal  company  did 
not  contract  to  keep  or  maintain  said  canal, 
or  any  portion  thereof,  between  St.  Augus- 
tine and  the  St.  Johns  river,  of  said  width 
and  depth. 

"(15)  If  said  canal  company  had  con- 
tracted to  keep  or  maintain  the  portion  of 
said  canal  between  St.  Augustine  and  the 
St.  Johns  river,  or  any  portion  thereof,  of 
said  width  and  depth,  such  contract  would 
not  have  been  enforceable  by  mandamus. 

"(16)  Tliat  said  alternative  writ  seeks 
to  have  the  defendant  required  and  com- 
manded to  restore  the  said  canal  and  water- 
way to  a  width  of  not  less  than  50  feet  and 
a  depth  of  not  less  than  5  feet  at  mean  low 
water  for  the  entire  length  of  said  canal 
and  waterway  from  the  St.  Johns  river  on 
the  north  to  Biscayne  bay  on  the  south, 
and  so  to  maintain  the  same,  but  «aid 
defendant  has  no  right,  power,  or  authority 
in  law  BO  to  do  in  natural  waterways  cover- 
ing or  including  a  large  part  of  said  line 
of  alleged  canal  or  waterway  between  the 
St*  Johns  river  and  Biscayne  bay. 

"(17)  That  said  alternative  writ  seeks 
to  have  the  defendant  required  and  com- 
manded to  restore  the  said  canal  and  water- 
way to  a  width  of  not  less  than  50  feet  and 
a  depth  of  not  less  than  5  feet  at  mean  low 
water,  for  the  entire  length  of  said  canal 
and  waterway  from  the  St.  Johns  river  on 
the  north  to  Biscayne  bay  on  tlie  south, 
and  including  the  waters  of  the  Indian 
river,  but  said  defendant  has  no  right, 
power,  or  authority  so  to  do  in  the  waters 
of  Indian  river,  and  the  waters  of  the  said 
Indian  river  are  not  subject  to  any  digging, 
dredging  in,  removing  any  obstructions 
therefrom,  or  digging  or  maintaining  any 
canal  therein,  by  defendant,  as  sought  to 
be  commanded  by  said  alternative  writ,  but 
said  waters  of  Indian  river  are  under  the 
jurisdiction  and  authority  of  the  United 
States  of  America,  and  all  such  matters  in 
said  river  are  controlled,  directed,  and  pro* 
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vided  for  hy  aets  of  Congress  and  by  the 
goTernment  of  the  United  States  acting 
therein  and  under  the  laws  of  th«  United 
States  and  the  state  of  Florida,  and  no  such 
mandamus  can  be  granted  against  defend- 
ant in  the  premises  as  is  prayed  or  men- 
tioned in  said  alternative  writ. 

"(18)  For  other  good  grounds  appearing 
in  said  alternative  writ/' 

Messrs.  O.  M.  Cooper,  Charles  P. 
&  J.  J.  G.  Cooper,  for  respondent: 

Where  the  court  will  not  enforce  the  man- 
date of  the  alternative  writ  as  it  is  framed, 
a  peremptory  writ  will  not  issue  thereon. 

State  ex  rel.  Bloxham  v.  Gibbs,  13  Fla. 
55,  7  Am.  Rep.  233;  State  ex  rel.  Ellis  ▼. 
Atlantic  Coast  Line  R.  Co.  51  Fla.  578,  40 
So.  875,  51  Fla.  543,  41  So.  529;  State  ex 
rel.  Oliver  v.  Grubb,  85  Ind.  213;  State  ex 
rel.  EUis  v.  Atlantic  Coast  Line  R.  Co.  53 
Fla.  653,  13  L.R.A.(N.S.)  320,  44  So.  213, 
12  Ann.  Cas.  359. 

Mandamus  will  not  be  granted  as  to  any 
matter  where  there  Is  not  sufficient  allega- 
tion in  the  alternative  writ  of  breach  of 
legal  obligation  and  actual  default  therein. 

Lake  County  v.  State,  24  Fla.  264,  4  So. 
795;  Ex  parte  Ivey,  26  Fla.  641,  8  So. 
427;  Puckett  v.  Stote,  33  Fla.  387,  14 
So.  834;  SUte  ex  rel.  Ellis  v.  Atlantic  Coast 
Line  R.  Co.  63  Fla.  662,  13  L.R.A.(N.S.) 
320,  44  So.  213,  12  Ann.  Cas.  359;  Florida 
C.  &  P.  R.  Co.  V.  State,  31  Fla.  483,  20 
L.R.A.  419,  34  Am.  St.  Rep.  30,  13  So.  103. 

Mandamus  must  command  only  a  single 
act,  or  only  a  course  of  action  that  can  be 
performed  practically  by  a  single  act,  or 
a  course  of  action  that  is  limited  in  its 
character  and  can  be  performed  within  a 
short  time,  and  a  final  return  or  certificate 
can  be  made  that  it  has  been  performed. 

State  ex  rel.  Ellis  v.  Atlantic  Coast  Line 
R.  Co.  63  Fla.  686,  13  L.R.A.(N.S.)  320,  44 
So.  213,  12  Ann.  Cas.  359;  Diamond  Match 
Co.  V.  Powers,  51  Mich.  145,  16  N.  W.  314 ; 
State  ex  rel.  Rosenfeld  v.  Einstein,  46  N. 
J.  L.  479;  State  ex  rel.  Star  Pub.  Co.  v. 
Associated  Press,  159  Mo.  410,  51  L.R.A. 
151,  81  Am.  St.  Rep.  368,  60  S.  W.  91; 
People  ex  rel.  Fitzgerald  v.  Whipple,  41 
Mich.  548,  49  N.  W.  922;  State  ex  rel. 
Hawes  v.  Brewer,  39  Wash.  65,  109  Am. 
St.  Rep.  858,  80  Pac.  101,  4  Ann.  Cas.  197; 
Iron  Age  Pub.  Co.  v.  Western  U.  Teleg. 
Co.  83  Ala.  498,  3  Am.  St.  Rep.  758,  3  So. 
455;  State  ex  rel.  Sunday  v.  Richards,  60 
Fla.  284,  39  So.  152. 

Mr.  T.  F.  West,  Attorney  General,  for 

relator. 
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liove.  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  alternative  writ  bsued  by  this  court 
on  the  relation  of  the  attorney  general  al- 
leges that  the  respondent  owns  and  pretends 
to  maintain  for  public  use  for  transport- 
ing passengers  and  property  by  vessels  and 
other  watercraft  a  certain  canal  composed 
of  artificial  and  natural  waterways,  par- 
alleling the  east  coast  of  Florida,  and  ly- 
ing wholly  within  the  state  of  Florida, 
extending  from  the  St.  Johns  river  on  the 
north  to  Biscayne  bay  on  the  south. 

From  its  original  articles  of  association, 
attached  to  the  alternative  writ,  marked 
Exhibit  Al,  upon  which  letters  patent  issued 
May  23, 1881,  it  appears  that  the  respondent 
company  was  organized  "for  the  purpose  of 
constructing,  maintaining,  and  operating  a 
canal  or  artificial  water  course  for  the  pas- 
sage of  boats  and  vessels,  with  the  necessary 
locks,  for  publie  use  in  the  conveyance  of 
persons  and  property."  No  dimensions  of 
the  proposed  canal  then  contemplated  to 
connect  the  Matanzas  river  with  Indian 
river  were  stated  in  the  company's  charter. 
Subsequently,  other  articles  of  association 
were  executed  by  the  same  incorporators 
appearing  in  the  original  articles,  and  filed 
in  the  office  of  the  secretary  of  state  on 
July  23,  1881,  upon  which  letters  patent 
also  issued,  setting  forth  substantially  the 
same  purpose,  with  the  same  objects,  and 
between  the  same  navigable  waters  as  the 
original  articles,  which  appear  from  Ex- 
hibit A2,  attached  to  the  aJternative  writ 
and  made  a  part  thereof. 

Afterwards  the  respondent  company,  in 
order  to  extend  its  canal,  adopted,  and  on 
June  27,  1882,  filed  in  the  office  of  the 
secretary  of  the  state,  the  following  resolu- 
tion, set  out  in  Exhibit  A3,  attached  to  and 
made  a  part  of  the  alternative  writ,  vis.: 

"Resolved,  that  in  accordance  with  § 
twelve  (12)  of  the  Laws  of  Florida,  entitled 
an  act  to  provide  a  general  law  for  the 
incorporation  of  railroads  and  canals,  'the 
said  canals  shall  be  extended  southward 
from  lower  end  of  Indian  river  through 
Lake  Worth  by  the  most  practicable  route 
after  survey  of  the  same,  to  the  navigable 
waters  of  Biscayne  bay  in  Dade  county,  a 
distance  of  about  eighty-four  (84)  miles; 
also  the  said  canal  be  extended  northward 
from  St.  Augustine  on  the  most  practi- 
cable route  to  connect  the  navigable  waters 
of  North  river  with  the  navigable  waters  of 
Pablo  ereek  at  its  junction  with  the  St. 
Johns  river  a  distance  of  about  twelve  (12) 
miles,  in  St.  Johns  and  Duval  counties. 

"Resolved,  further,  that  it  is  the  true 
intent  and  meaning  of  the  articles  of  asso- 
ciation of  said  corporation  for  connecting 
the   navigable   waters   therein   and   herein 
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mentioned,  that  whenever  in  the  said  rivers 
or  creeks  and  lagoons  along  the  said  route 
from  the  St.  Johns  river  on  the  north  and 
Biscayne  bay  on  the  south,  any  shoals, 
oyster  banks,  or  other  obstructions  to  the 
complete  navigation  of  the  waters  of  the 
coast  between  the  points  above  named,  to 
steamers,  boats,  or  vessels  navigating  the 
same  drawing  three  (3)  feet  of  water  or 
less,  shall  occur,  interfering  with  the  prog- 
ress and  navigation  of  the  steamers,  boats, 
or  vessels  of  the  said  corporation,  that  it  is 
a  part  of  the  work  in  connecting  the  said 
canals  and  approaches  and  artificial  water- 
ways to  remove  such  obstructions  as  may 
occur  by  opening  new  channels  for  their  own 
use  and  profit  without  interference  with 
the  present  or  other  natural  channels  that 
may  be  formed." 

The  legislature  of  the  state,  by  chapter 
3166,  Acts  1879,  chapter  3641,  Acts  1885, 
and  chapter  3995,  Acts  1889,  authorized 
grants  of  public  lands  to  be  made  to  the 
respondent  company  to  aid  it  in  effecting 
the  purposes  for  which  it  was  formed,  as 
a  result  of  which  said  company  has  re- 
ceived, as  is  alleged  in  the  alternative  writ, 
over  1,000,000  acres  of  land  from  the  state. 

By  §  3,  chapter  3995,  Acts  1889,  it  is 
provided  as  follows:  "That  the  canals 
and  waterways  of  the  eaid  company  shall 
be  not  less  than  fifty  (50)  feet  wide  and 
not  less  than  five  (5)  feet  deep  at  mean  low 
water  for  the  entire  distance  between  St. 
Augustine  and  Biscayne  bay,  and  so  main- 
tained by  the  said  company.'* 

From  a  reference  to  the  articles  of  as- 
sociation of  the  respondent  company,  at- 
tached to  and  made  a  part  of  the  alternative 
writ,  the  statutes  of  this  state,  under  which 
the  said  company  was  incorporated,  where- 
by it  was  granted  certain  franchises  and 
privileges  such  as  the  right  of  eminent  do- 
main, the  right  to  charge  tolls  for  the  use 
of  its  canals  and  waterways,  the  right  to 
construct  and  operate  its  canal  as '  a  part 
of  navigable  rivers,  which  can  be  held  and 
exercised  only  by  legal  authority  derived 
from  the  sovereign  power,  as  well,  also,  as 
those  statutes  authorizing  grants  of  land 
to  the  company  to  aid  it  in  effecting  the 
purposes  for  which  it  was  formed,  there 
can  be  no  question  hut  that  the  respondent 
company  is  a  public  service  corporation, 
and  as  it  has  been  granted  by  the  state, 
and  exercises,  certain  rights,  franchises,  and 
privileges,  some  of  which  are  the  attributes 
of  sovereignty,  so  there  exists  correlative 
duties  and  obligations  to  the  public,  which 
it  should  and  by  appropriate  proceedings 
can  be  compelled  to  faithfully  and  properly 
discharge. 

A  canal  such  as  the  one  constructed  and 
operated  by  the  respondent  company  is  a 
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navigable  public  highway  tax  the  transpor* 
tation  of  persons  and  property.  Kennedy  v. 
Indianapolis,  103  U.  S.  599,  text  604,  605, 
26  L.  ed.  550,  553;  Robinson  v.  Chamber- 
lain, 34  N.  Y.  389,  90  Am.  Dec.  713;  Bar- 
nett  V.  Johnson,  15  N.  J.  Eq.  481;  Buffalo 
Bayou  Ship  Channel  v.  Milby,  63  Tex.  492, 
51  Am.  Rep.  668.  As  a  public  highway  it 
is  in  this  respect  like  railroad  companies, 
which,  as  stated  in  Wisconsin,  M.  &  P.  R. 
Co.  v.  Jacobson,  179  U.  S.  287,  45  L,  ed. 
194,  21  Sup.  Ct.  Rep.  115,  "have  from  the 
very  outset  been  regarded  as  public  high- 
ways, and  the  right  and  the  duty  of  the 
government  to  regulate  in  a  reasonable  and 
proper  manner  the  conduct  and  business  of 
railroad  corporations  have  been  founded  up- 
on that  fact.  Constituting  public  highways 
of  a  most  important  character,  the  function 
of  proper  regulation  by  the  government 
springs  from  the  fact  that  in  relation  to 
all  highways  the  duty  of  regulation  is 
governmental  in  its  nature.  At  the  present 
day  there  is  no  denial  of  these  propositions" 
(citing  cases). 

Canals  owned  and  operated  by  chartered 
companies  with  the  rights,  privileges,  and 
franchises,  such  as  are  enjoyed  by  the  re- 
spondent company,  in  addition  to  being  pub- 
lic highways,  have  many  of  the  distiniruish- 
ing  characteristics  that  make  railroad 
companies  quasi  public  corporations  in  re- 
spect to  the  authority  of  the  courts  and 
legislature  to  enforce  the  public  duties 
enjoined  upon  them.  If  not,  then  what  re- 
dress has  the  state  or  public  for  a  neglect, 
infringement,  or  violation  of  these  duties? 

As  a  general  rule,  a  canal  company  i$  not 
a  common  carrier,  its  business,  ordinai'ily, 
being  that  of  providing  artificial  channels 
or  navigable  ways  for  public  transportation; 
and,  except  in  rare  instances,  its  public 
duties  pertain  exclusively  to  the  construc- 
tion and  maintenance  of  its  waterways. 

This  duty  may  be  either  expressly  re- 
quired by  statute,  or  implied  by  law  in  con- 
ferring or  permitting  the  use  of  the  fran- 
chises and  privileges,  granted  to  and 
exercised  by  canal  companies  undertaking  to 
serve  the  public,  "whether  the  provision  of 
the  grants  be  mandatory  or  merely  permis- 
sive, and  the  acceptance  of  exercise  of  the 
rights  carries  with  it  the  duty  of  properly 
rendering  the  public  service  undertaken  by 
virtue  of  the  rights  conferred  or  permitted 
to  be  exercised,"  State  ex  rel,  Ellis  v,  At- 
lantic Coast  Line  R.  Co.  53  Fla.  650,  13 
L.R.A.(N.R.)  320,  44  So.  213,  text  219,  12 
Ann.  Cas.  359. 

After  the  canal  company  has  elected  to 
proceed  and  exercise  the  rights,  privileges, 
and  franchises  delegated  to  it  by  the  sov- 
ereign power,  by  constructing  its  canal, 
operating  it  for  public  use,  accepting  large 
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grants  of  land  from  the  state  to  aid  it  in 
effecting  the  public  purposes  and  objects  of 
its  incorporation,  then  the  duty  of  main- 
taining its  canals  and  waterways  in  a  proper 
manner  attached,  from  the  performance  of 
which  it  cannot  be  released  except  by  due 
process  of  law.  Riddle  y.  Locks  &  Canals, 
7  Mass.  169,  5  Am.  Dec.  35. 

To  subserve  the  purpose  of  its  construc- 
tion, a  canal  thrown  open  for  navigation 
to  all  upon  the  payment  of  a  fixed  toll 
should  be  available  at  all  reasonable  times 
for  public  use  with  safety  and  convenience. 
If  the  canal  is  allowed  to  shoal  or  narrow, 
reducing  its  proper  size  and  capacity  to  ac- 
commodate the  different  water  craft  for  the 
use  of  which  it  was  constructed,  and  if  it 
is  permitted  so  to  remain  for  long  periods 
of  time,  as  is  alleged  in  the  alternative  writ 
has  been  the  condition  of  the  canal  and 
waterways  of  the  respondent  company,  then 
the  very  object  and  purpose  of  its  construc- 
tion, which  were  to  provide  a  waterway  to 
be  used  by  the  public  with  safety  and  con- 
venience, are  defeated,  the  state  deprived  of 
at  least  a  large  part  of  the  consideration  for 
the  large  grants  of  land  made  to,  and  the 
special  privileges,  franchises,  and  rights  con- 
ferred upon,  such  company,  and  the  com- 
pany is  thus  allowed  te  evade  and  escape  its 
clear  and  plain  duty  and  obligation  imposed 
upon  it  by  the  general  law  as  well  as  by  the 
statutes,  the  provisions  of  which,  as  is  al- 
leged in  the  case  of  the  respondent  com- 
pany, it  has  expressly  accepted. 

The  general  rule  governing  a  canal  com- 
pany with  respect  to  the  operation  and 
maintenance  of  ite  waterways  in  the  absence 
of  particular  and  legally  enforceable  speci- 
fications, it  is  held,  is  that  it  is  bound  so 
te  maintain  and  manage  the  canal  that  it 
can  be  used  with  reasonable  safety  and  con- 
venience by  the  public,  for  whose  benefit  it 
was  constructed.  To  this  end  the  duty  of 
such  company  to  the  public  demands  the 
exercise  of  ordinary  and  reasonable  care. 
Pennsylvania  Canal  Co.  v.  Burd,  90  Pa. 
281,  35  Am.  Rep.  659. 

In  determining  the  existence  and  extent 
of  a  eanal  company's  privileges  and  fran- 
ehises,  and  of  its  resultant  duties  and 
obligations  therefrom,  reference  must  be  had 
to  the  particular  law  or  charter  creating  it 
and  such  valid  statutory  provisions  as  may 
relate  thereto.  State  v.  Portland  General 
Electrie  Co.  62  Or.  502,  96  Pac.  722,  98 
Pac.  160. 

Referring  then  to  the  charters  of  the 
respondent  company  and  to  the  statutes  re- 
lating to  Ito  public  duties  and  obligations, 
it  is  clear  that  said  company  is  charged 
with  the  duty  of  exercising  ordinary  and 
reasonable  care  to  keep  and  maintein  its 
canal  and  the  waterways  operated  and  con- 
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trolled  by  it  according  to  the  dimensions 
and  of  the  capacity  required  by  its  charter 
and  by  chapter  3995,  Acts  1889,  the  latter 
prescribing  particular  specifications  for  part 
of  the  canal;  and  the  performance  of  such 
duty  may  be  enfonJftd  by  mandamus  in  a 
proper  case,  upon  the  relation  of  the  at- 
torney general,  when  the  allegations  of  the 
writ  are  sufficiently  specific  and  there  is  no 
other  adequate  remedy  afforded  by  law. 
State  ex  rel.  Ellis  v.  Atlantic  Coast  Line 
R.  Co.  63  Fla.  650,  13  L.R.A.(X.S.)  320, 
44  So.  220,  12  Ann.  Cas.  359.  The  policy 
of  the  law  is  to  require  by  mandatory  pro- 
cess the  performance  by  public  utilitr^  cor- 
porations of  their  duties  to  the  public. 
State  ex  rel.  Ellis  v.  Tampa  Waterworks 
Co.  57  Fla.  633,  22  L.R.A.(N.S.)  680,  48 
So.  639. 

While  the  duty  of  the  canal  company  with 
respect  to  the  maintenance  of  the  water- 
ways o}>erated  and  controlled  by  it  is  as 
above  stated,  yet  it  is  contended  by  respond- 
ent that  in  the  event  it  should  be  held  that 
mandamus  is  the  appropriate  remedy  in  this 
case  to  require  the  canal  company  to  restore 
its  waterways  to  the  dimensions  provided 
by  statute  or  the  charter  of  the  company, 
should  it  appear  that  it  has  failed  so  to  do, 
yet  it  is  beyond  the  province  of  such  a  rem- 
edy to  require  the  company  ^'to  hereafter, 
at  all  times  and  at  all  points  along  said 
canal  and  waterway  from  St.  Johns  river 
to  Biscayne  bay  maintein  said  canal  and 
waterway*'  in  accordance  with  such  require- 
ments as  is  commanded  in  the  writ. 

On  the  other  hand,  relator  contends  that 
this  question  has  been  definitely  determined 
and  settled  by  this  court  in  the  case  of 
State  ex  rel.  Ellis  t.  Atlantic  Coast  Line 
R.  Co.  supra.  An  examination  of  this  case 
develops  that  in  the  discussion  of  the  duty 
of  a  railroad  as  a  common  carrier,  the 
court  states  that  it  is  the  duty  of  such  a 
railroad  to  provide  a  reasonably  safe  and 
sufficient  roadbed,  track,  equipment,  and 
facilities,  and  to  maintein  and  operate  the 
property  in  a  proper  condition  for  render- 
ing safe,  prompt,  and  adequate  service,  and 
tliat  such  duty  might  be  enforced  in  a 
proper  case  by  mandamus,  yet  the  court 
did  not  there  expressly  decide  that  man- 
damus would  issue  to  require  the  perform- 
ance of  a  series  of  continuous  acts,  pro- 
longed indefinitely.  That  such  was  not  the 
holding  of  the  court  as  expressed  in  the 
judgment  is  apparent  from  an  examination 
of  the  writ  then  being  considered,  and  the 
scope  and  nature  of  the  remedy  sought. 
The  writ  in  that  ease  mentioned  specific  de- 
fects in  the  roadbed  and  track  of  the  re- 
spondent railroad  company,  and  commanded 
said  respondent  "to  forthwith  repair  and 
put  in  reasonably  safe  and  suiteble  condi- 
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tion  your  roadbed  and  track  over  and  along 
the  line  of  railroad"  at  certain  definitely 
designated  sections,  of  the  railroad.  It  will 
be  noted  that  the  specific  duty  contemplated 
being  enforced  by  the  writ  was  that  of  re- 
pairing and  putting  in  reasonably  safe  and 
suitable  condition  the  roadbed  and  track  of 
the  railroad,  not  of  keeping  it  so  at  all 
times  thereafter. 

Further,  the  court  in  its  opinion  indicates 
that  the  duty  enjoined  upon  the  railroad 
company  had  reference  to  certain  definite 
and  determinable  acts,  the  completion  and 
performance  of  which  might  be  ascertained 
within  some  definite  time,  for  it  is  stated  in 
the  opinion  that  "the  roadbed  and  track  of 
a  railroad  have  the  elements  of  stability 
and  fixedness,  and  it  can  readily  be  ascer- 
tained when  they  are  put  in  the  condition 
required  by  specific  allegations  and  com- 
mands." If  the  court  had  decided  that  the 
railroad  could  be  compelled  by  mandamus 
to  keep  and  maintain  its  track  and  roadbed 
in  a  safe  and  suitable  condition  at  all 
times  after  the  issuance  of  the  writ,  how 
could  it  readily  be  ascertained  when  the 
commands  of  the  writ  had  been  obeyed?  In 
the  subsequent  case  of  State  ex  rel.  Ellis 
V.  Atlantic  Coast  Line  R.  Co.  63  Fla.  689, 
44  So.  223,  the  alternative  writ  was  amend- 
ed, and  it  appears  that  the  mandatory  part 
did  command  the  respondent  company  '^to 
forthwith  repair  and  put  in  reasonably  safe 
and  suitable  condition,  and  maintain  the 
same  in  such  condition,  your  roadbed  and 
track,"  etc.;  but  it  does  not  appear  that 
this  part  of  the  writ  was  there  challenged 
by  respondent  or  that  the  court  considered 
it  in  the  light  of  requiring  the  railroad  com- 
pany to  perpetually  maintain  its  roadbed 
in  the  condition  to  which  it  was  required  to 
restore  it. 

Neither  do  we  consider  the  case  of  State 
ex  rel.  Lunig  v.  Johnson,  71  Fla.  363,  72 
So.  477,  an  authority  sustaining  this  con- 
tention of  relator.  While  the  alternative 
writ  considered  in  that  case  required  the  tax 
collector  to  discharge  his  statutory  duty  by 
remitting  to  the  state  treasurer  15  per  cent 
of  the  amount  of  certain  taxes  collected  for 
the  month  of  February,  1916,  "and  for  each 
succeeding  month  hereafter,"  no  question  as 
to  that  part  of  the  writ  was  raised  by  de- 
murrer or  otherwise,  nor  was  such  question 
considered  or  determined  by  the  court  in  its 
decision  of  this  case. 

The  channel  of  a  canal,  such  as  the  one 
now  under  consideration,  extending  for  hun- 
dreds of  miles  through  artificial  and  natural 
water  courses,  varies  and  shifts  in  width 
and  depth  from  time  to  time  as  the  result 
of  floods,  freshets,  storms,  tides,  and  other 
natural  causes  incident  to  such  property, 
beyond  the  control  of  its  owners.  Thereby  * 
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shoals  and  sand  bars-are  formed,  which  nar- 
row and  fill  the  channel  and  form  other  ob- 
structions, rendering  it  humanly  impossible 
for  the  command  in  the  alternative  writ, 
"hereafter  at  all  times,"  to  be  strictly 
obeyed.  Every  temporary  shoaling  or  narrow- 
ing of  the  canal,  however  trivial  or  transit- 
ory, would  subject  respondent  to  be  brought 
before  this  court  on  charges  of  contempt,  in- 
volving the  necessity  of  frequent  investiga- 
tions by  this  court  as  to  the  causes, 
seriousness,  extent,  character,  and  perma- 
nency of  such  obstructions,  whether  the 
canal  company  was  exercising  due  diligenoe 
in  preventing  or  removing  such  obstructions, 
and  various  related  matters,  in  effect  rmder- 
ing  this  court  a  supervising  and  managerial 
body  as  to  the  operation  and  conduct  of  the 
canal.  Such  a  condition  is  not  within  the 
province  of  a  writ  of  mandamus  to  create, 
nor  is  it  practical  for  the  courts  by  man- 
damus to  enforce  a  series  of  continuous  acts, 
required  to  be  performed  as  long  as  the 
canal  continued  to  be  operated. 

It  would  be  out  of  the  question  to  ke^ 
this  case  open  for  all  time,  or  even  for  an 
indefinite  number  of  years,  to  superintend 
the  continuous  performance  of  these  duties 
by  the  respondent.  There  would  be  no  end 
to  the  number  of  occasions  when  this  court 
might  be  called  upon  to  determine  whether 
the  respondent  had  performed  the  duties  in 
question  faithfully  and  efficiently,  or  so 
negligently  and  unskilfully  as  to  justify  it 
being  arraigned  for  contempt  for  a  violation 
of  the  mandate  of  this  court.  Iron  Age 
Pub.  Co.  V.  Western  Union  Teleg.  Co.  83 
Ala.  498,  3  Am.  St.  Rep.  758,  3  So.  440. 

The  ordinary  office  of  the  writ  of  man- 
damus is  to  coerce  the  performance  of  single 
acts  of  specific  and  imperative  duty.  The 
court  will  not  undertake  to  compel  the  per- 
formance of  a  series  of  continuous  acts,  as 
it  is  impossible  to  furnish  that  superintend- 
ence without  which  the  court's  mandate  be- 
comes nugatory.  State  ex  rel.  Mobile  v. 
Revenue  &  Road  Comrs.  180  Ala.  489,  61 
So.  368;  Diamond  Match  Co.  v.  Powers, 
51  Mich.  145,  16  N.  W.  314;  State  ex  rel. 
Rosenfeld  v.  Einstein,  46  N.  J.  L.  479. 

Appropriate  to  the  facts  under  considera- 
tion, and  as  a  correct  statement  of  the  law 
here  involved,  is  the  language  of  the  su- 
preme court  of  Washington  in  the  case  of 
State  ex  rel.  Hawes  v.  Brewer,  39  Wash.  66, 
109  Am.  St.  Rep.  858,  80  Pac.  1001,  4  Ann. 
Cas.  197:  "Mandamus  will  not  lie  to  com- 
pel a  general  course  of  official  conduct,  as 
it  is  impossible  for  a  court  to  oversee  the 
performance  of  such  duties.  13  £nc.  PL 
&  Pr.  497.  It  will  be  seen  in  this  case  that 
the  remedy  sought  was  entirely  too  general 
to  be  at  all  practical.  It  is  true  that  we 
decided    in    State    ex   rel.    Qrinsf elder    v. 
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Spokane  Street  R.  Co.  19  Wash.  518,  41 
L.R.A.  516,  67  Am.  St.  Rep.  739,  53  Pac. 
719,  that  mandamus  would  lie  to  compel  a 
street  railway  company  to  resume  the  opera- 
tion of  a  line  which  it  bad  discontinued. 
But  there  was  one  specific  thing  which  the 
street  railway  company  was  required  to  do 
which  involved  the  entire  controversy;  but 
here  there  is  a  general  course  of  official 
conduct  sought  to  be  compelled." 

In  connection  with  this  feature  of  the 
mandatory  part  of  the  alternative  writ,  we 
are  confronted  with  another  and  practical 
diiTiculty.  The  commands  of  a  peremptory 
writ  of  mandamus  must  strictly  follow  and 
conform  to  those  of  the  alternative  writ, 
and  imless  it  does  so,  such  peremptory  writ 
will  not  be  enforced.  State  ex  rel.  Bloxham 
T.  Gibbs,  13  Fla.  55,  7  Am.  Rep.  233;  State 
ex  rel.  Moody  v.  Call,  39  Fla.  165,  22  So.  266. 

The  peremptory  writ,  being  issued,  is 
to  be  obeyed,  and  a  certificate  showing  obe- 
dience is  required  to  be  filed.  State  v. 
McLin,  16  Fla.  17;  State  ex  rel.  Bisbee  t. 
Alachua  County,  17  Fla.  9.  Such  being  the 
requirements  in  mandamus  proceedings,  how 
could  a  certificate  show  obedience  to  a 
writ  requiring  the  respondent  '^hereafter  at 
all  times"  to  maintain  its  canal  and  water- 
ways according  to  the  required  standard? 
This  would  be  impracticable  and  cannot  con- 
sistently be  required. 

It  is  contended  by  respondent  that  the 
mandatory  clause  of  the  alternative  writ  is 
broader  than  its  recitals  will  properly  sup- 
port or  the  statutes  and  its  charter  will  re- 
quire. By  the  mandate  of  the  writ,  respond- 
ent is  commanded,  in  the  performance  of  its 
public  duty,  "to  restore  said  canal  and  wat- 
erway to  its  original  dimensions,  according 
to  the  specifications  prescribed  by  law,  that 
is  to  say,  of  a  width  of  not  less  than  50 
feet  and  of  a  depth  of  not  less  than  5  feet 
at  mean  low-water  Inark,  for  the  entire 
length  of  its  said  canal  and  waterway  from 
the  St.  Johns  river  on  the  north  to  Biscayne 
bay  on  the  south,"  and  further  "to  here- 
after, at  all  times  and  at  all  points  along 
said  waterway  from  St.  Johns  river  to 
Biscayne  bay,  maintain  said  canal  and  wat- 
erway ...  at  a  width  of  not  less  than 
50  feet  and  a  depth  of  not  less  than  5  feet 
at  mean  low  water."  It  will  be  noted  that 
this  mandatory  clause  in  part  requires  the 
entire  canal  and  waterway  from  the  St. 
Johns  river  to  Biscayne  bay.  as  a  whole, 
to  be  restored  to  the  stated  dimensions  and 
so  kept  and  maintained  at  all  times  here- 
after. 

The  allegations  of  the  writ,  cbarging  the 
default  of  respondent,  are: 

That  the  respondent  has  failed  to  main- 
tain its  canal  and  waterway  as  required  by 
law,  "that  practically  nothing  is  being  done, 
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particularly  on  the  southern  portion  of  said 
canal,  in  the  way  of  maintenance,  and  for 
months  at  a  time  great  stretches  of  said 
waterway  are  neglected  and  practically 
abandoned  by  said  respondent,  and  permit- 
ted to  remain  at  less  than  50  feet  in  width 
and  5  feet  in  depth  at  mean  low  water." 

"That,  measured  from  St.  Augustine  and 
beginning  at  the  southern  terminus  of  said 
canal,  indicated  by  check  marks  in  red  ink 
on  the  blueprint  hereto  attached,  the  said 
canal  and  waterway  has  been  permitted  to 
shoal  and  partially  fill  up  and  become  nar- 
row, and  at  the  following  points  is  now 
and  has  for  months  been  permitted  to  re- 
main at  less  than  5  feet  deep  at  mean  low 
water  and  less  than  50  feet  wide,  namely." 
Then  follows  the  designation  of  certain 
points  along  the  course  of  the  said  canal 
and  waterway. 

"That  at  said  points  aiid  various  and 
sundry  other  points  easily  ascertainable  by 
examination,  measurement,  and  test,  along 
said  canal  and  waterway,  and  for  great 
stretches  of  said  waterway,  it  is  only  3  to 
3}  feet  in  depth,  and  is  only  from  30  to 
40  feet  in  width,  particularly  on  the  south- 
em  portion  of  said  canal  and  waterway 
from  Miami  in  a  northerly  direction  to 
where  said  canal  and  waterway  enters  the 
navigable  waters  of  Indian  river,  and  from 
the  canal,  connecting  Indian  river  with 
Mosquito  lagoon,  in  a  northerly  direction 
to  the  town  of  Ormond.  That  the  work  pro- 
posed to  be  done  by  said  respondent  by  way 
of  restoration  and  maintenance  of  said  canal 
and  waterway  is  wholly  inadequate  and  will 
be  of  practically  no  value  or  benefit  to  said 
respondent  or  to  the  public." 

It  is  well  settled  that  great  care,  par- 
ticularity, and  certainty  Is  required  in  the 
mandatory  part  of  the  alternative  writ, 
and  that  it  must  conform  to  the  case  made 
by  the  recitals  in  the  writ,  and  must  not 
require  more  to  be  done  than  is  justified  by 
the  recitals.  Florida  C.  &  P.  R.  Co.  v. 
State,  31  Fla.  482,  20  L.R.A.  419,  34  Am. 
St.  Rep.  30,  13  So.  103. 

A  careful  consideration  of  the  quoted  re- 
citals of  said  writ,  in  connection  with  the 
blueprint  and  map  attached  to  and  made  a 
part  of  said  writ,  develops  that  nowhere  is 
it  charged  particularly  and  certainly  that 
the  canal  between  St.  Johns  rivet  and  St. 
Augustine,  and  between  St.  Augustine  and 
the  forty-first  milepost  along  said  canal, 
south  of  the  latter  place,  or  that  any  part 
of  the  said  waterway  along  the  Indian  river, 
between  Goat  creek  and  Jupiter  inlet,  does 
not  conform  to  the  standard  of  requirements 
to  which  relator  urgee  it  is  the  duty  of  re- 
spondent to  maintain  such  waterway. 

The  allegations  of  the  writ  do  not  amount 
to  a  charge  that  the  respondent  company 
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has  totally  failed  to  properly  maintain  and 
keep  in  repair  its  waterway  along  its  entire 
course,  for  the  general  allegation  in  the 
first  paragraph  of  §  XIL  of  the  writ,  to  the 
effect  that  said  respondent  has  not  main- 
tained its  said  canal  and  waterway  accord- 
ing to  said  specifications  and  as  required 
hy  law,  must  be  construed  and  held  to  be 
limited  by  the  particular  defaults  alleged 
at  and  between  definite  points  along  said 
waterways.  Generalibus  specialia  derogant. 
It  is  a  well-settled  rule  of  pleading  that, 
where  both  general  and  specific  allegations 
are  made  respecting  the  same  subject-mat- 
ter, tlie  latter  control,  31  Cyc.  85.  The 
allegations  in  the  recitals  of  the  writ  as  to 
the  specific  default  and  iM'each  of  duty  on 
the  part  of  respondent  must  be  held  to 
be  confined  to  only  the  designated  parts  of 
said  waterway,  while  the  mandatory  part 
of  the  writ  applies  to  the  waterway  as  a 
whole,  thus  violating  the  rule  of  pleading 
above  stated. 

It  is  further  contended  by  respondent  that 
the  dimensions  of  that  portion  of  its  water- 
way between  the  St.  Johns  river  and  St. 
Augustine  are  not  prescribed  by  any  statute 
of  this  state;  that  the  particular  specifica- 
tions as  to  width  and  depth  of  such  canal 
and  waterways  prescribed  by  chapter  3995, 
Acts  1889,  specifically  refer  to,  and  are  con- 
fined as  to  their  application  to,  the  canal 
and  waterways  of  the  said  company  between 
St.  Augustine  and  Biscayne  bay;  that  any 
requirement  that  the  part  of  said  canal  be- 
tween St.  Augustine  and  the  St.  Johns  river 
should  be  not  less  than  50  feet  wide  and 
5  feet  deep  rests  solely  upon  the  terms  of 
its  contract  with  the  trustees  of  the  internal 
improvement  fund,  bearing  date  December 
1,  1906,  wherein  it  is  provided  that  "the 
portion  of  said  canal  between  St.  Augustine 
and  the  St.  Johns  river  shall  be  governed  by 
and  conform  to  the  same  requirements  as 
to  width,  depth  of  water,  and  construction, 
as  is  provided  by  statutes  for  the  canal 
south  of  St.  Augustine,"  a  copy  of  said 
contract  being  attached  to  the  alternative 
writ,  marked  Exhibit  F,  and  made  part 
thereof;  that  in  the  event  it  owes  any  pub- 
lic duty  with  reference  to  that  part  of  its 
canal  north  of  St.  Augustine,  subject  to 
enforcement  by  mandamus,  such  duty  is  to 
be  determined  solely  from  the  provisions  of 
its  charter,  because,  as  respondent  contends, 
mandamus  will  not  lie  to  enforce  the  terms 
of  a  contract. 

It  is  further  contended  by  respondent 
that  the  mandate  of  the  writ  should  not 
apply  to  the  waterway  along  Indian  river 
between  Goat's  island  and  Jupiter  inlet, 
because  by  the  provisions  of  chapter  4283 
of  the  Acts  of  1893,  it  has  been  released 
from  any  obligation  to  maintain  such  part 
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of  the  said  waterway;  that  the  conditions 
for  such  release  imposed  by  statute,  viz., 
the  surrender  and  release  to  the  United 
States  by  the  canal  company  of  such  portion 
of  said  waterway,  and  the  assumption  and 
control  thereof  by  the  United  States,  have 
been  fully  complied  with,  and  that  the 
United  States  has  assumed  the  jurisdiction, 
authority,  and  control  over  such  portion  of 
said  waterway  as  is  evidenced  by  certain 
statutes  of  the  United  States  making  ap- 
propriations for  improving  that  part  of 
Indian  river;  and,  further,  that,  as  Indian 
river  is  a  navigable  waterway,  the  canal 
company  is  prohibited  from  excavating 
therein  or  in  any  manner  altering  or  modify- 
ing the  course,  condition,  or  capacity  there- 
of, unless  the  work  has  been  recommended 
by  the  ciiief  of  engineers  and  authorized  by 
the  secretary  of  state,  under  the  provisions 
of  §  10,  chapter  425,  of  the  Act  of  Congress 
of  March  3, 1899  (30  Stat,  at  L.  1151,  Comp. 
Stat.  1916,  §  9910),  and  that  the  rule  that 
mandamus  will  not  issue  to  enforce  a  right 
which  is  contingent  upon  the  further  act  of 
a  third  person,  or  which  is  beyond  tlie 
power  of  the  respondent  to  perform,  is  ap- 
plicable and  controls.  While  these  conten- 
tions may  not  he  without  weight  and  merit 
imder  a  state  of  facts  involving  their  appli- 
cation, yet  it  is  unnecessary  and  improper 
at  this  time  to  pass  upon  them,  in  view  of 
our  construction  that  the  allegations  of  the 
writ  as  to  the  default  and  breach  of  duty 
on  the  part  of  respondent  do  not  charge 
that  such  sections  of  the  canal  and  water- 
way are  not  of  the  dimensions  required  by 
law,  or  that  they  are  not  in  good  order  and 
open  for  the  safe  and  convenient  use  of  the 
public. 

That  portion  of  the  mandatory  part  of 
the  writ  requiring  the  respondent  to  restore 
to  certain  stated  dimensions  its  canal  and 
waterways  "at  varioQs  and  sundry  other 
points  easily  ascertainable  by  examination, 
measurement,  and  test,  along  said  canal  and 
waterway,"  is  objectionable  in  that  it  vio- 
lates another  well-settled  rule  applicable  to 
mandamus,  to  the  effect  that  the  respondent 
should  not  be  required  to  look  beyond  the 
writ  to  ascertain  the  precise  acts  which  he 
is  commanded  to  perform.  In  other  words, 
"that  the  range  of  action  required  of  the 
respondent  cannot  be  left  to  indiscriminate 
outside  ascertainment,  nor  can  he  be  re- 
quired to  look  dehors  the  writ  to  ascertain 
his  duty.  Florida  C.  &  P.  R.  Co.  v.  State, 
31  Fla.  482,  20  L.R.A.  419,  34  Am.  St.  Rep. 
30,  13  So.  103;  HoweU  v.  State,  54  Fla,  ]99, 
45  So.  453.  In  tlie  last  case  this  court  cites 
approvingly  the  holding  in  Clayton  v.  Mc- 
WillUms,  49  Miss.  311,  to  the  eflTeet  that 
when  anything  remains  to  be  done,  or  fact 
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to  be  ascertained,  relief  cannot  be  granted 
by  mandamus. 

The  laat-quoted  clause  in  the  mandatory 
part  of  the  writ  leaves  the  precise  acts  to 
be  done  thereunder  in  a  more  or  less  indef- 
inite and  uncertain  state,  contingent  upon 
the  result  of  an  "examination,  measurement, 
and  test"  to  be  conducted  by  some  indefinite 
person  or  agent,  and  which  may  be  more  or 
less  thorough,  careful,  and  efficient. 

This  construction  is  not  at  variance  with 
the  views  expressed  by  this  court  in  State 
ex  rel.  Ellis  v.  Atlantic  Coast  Line  R.  Co. 
53  Fla.  689,  44  So.  223,  to  the  effect  that 
the  duty  to  maintain  its  roadbed  and  track 
in  a  proper  condition  requires  a  railroad 
company  to  have  a  more  or  less  detailed 
knowledge  of  every  portion  of  its  roadbed 
and  track,  and  therefore  more  specific  al- 
legations than  were  made  in  the  alternative 
writ  in  that  case,  as  to  the  points  at  which 
and  the  particulars  in  which  the  breaches 
of  duty  occurred,  were  not  required.  In 
that  case  the  recitals  of  the  writ  alleged  the 
condition  of  the  roadbed  and  track  to  be 
such  "that  the  main"  line  of  the  railroad  as 
a  w^hole  must  be  in  an  unfit  and  unsuitable 
state  for  the  public  service  in  which  it  is 
used."     Such  a  broad  construction  cannot 


be  givein  to  the  allegations  of  the  writ  in 
the  present  case,  as  hereinbefore  pointed 
out. 

As  the  alternative  writ  in  mandamus 
proceedings  stands  as  the  pleadings  on  the 
part  of  the  relator,  if  too  much  is  asked, 
the  respondent  may  show  this  as  a  sufficient 
cause  for  not  complying  with  the  mandate 
of  the  writ.  The  mandate  of  the  writ  must 
be  enforced  as  a  w^hole,  and  where  a  motion 
to  quash  the  alternative  writ  is  made,  and 
it  appears  from  the  face  of  such  writ  that 
relator  is  not  entitled  to  have  the  order 
enforced  as  a  whole,  the  motion  to  quash 
should  be  granted  with  leave  to  relator  to 
amend  such  writ  if  it  should  be  so  advised. 
Merchants  Broom  Co.  v.  Butler,  70  Fla. 
397,  70  So.  383, 

An  order  will  be  entered  that,  unless  the 
attorney  general  shall  within  twenty  days 
amend  the  alternative  writ  so  as  to  conform 
to  the  principles  announced  in  this  opinion, 
the  motion  to  quash  the  alternative  writ 
will  be  granted. 

Bn)wne,  Ch.  J.,  and  Taylor,  Shackle- 
ford,  and  Wbitfleldf  JJ.«  concur.  ElliSt 
J.,  disqualified. 


Annotation — ^Duty  of  cwial  company  to  maintain  and  operate  canal. 


For  the  general  eubjeet  of  the  con- 
struction and  operation  o£  canals,  see  the 
note  to  Mullen  v.  Lake  Drammond  Canal 
&  Water  Co.  61  L.R. A.  833.  For  canal  as 
navigable  water,  see  the  note  to  State  ex 
rel.  Lyon  v.  Columbia  Water  Power  Co. 
22L.R.A.(N.S.)436. 

The  right  of  a  railroad  to  abandon  the 
op.eration  of  its  road  is  treated  in  the 
note  to  State  v.  Old  Colony  Trust  Co. 
L.R.A.1915A,  549. 

There  is  no  doubt,  as  is  held  in  the 
principal  case,  that  a  canal  company  in 
possession  of  a  franchise  from  the  state 
is  bound  to  operate  and  maintain  its 
eanal. 

In  State  ex  rel.  Lyon  v.  Columbia 
Water  Power  Co.  (1909)  82  S.  0.  181,  22 
L.R.A.(N.S.)  435,  129  Am.  St.  Rep.  876, 
63  S.  E.  884,  17  Ann.  Cas.  343,  it  was 
held  that  one  who  received  a  grant  of 
a  public  navigable  eanal  upon  condition 
that  it  be  kept  open  cannot  defeat  an 
injunction  against  its  obstruction  on  the 
ground  that  the  necessity  for  its  navi- 
gation has  ceased. 

In  Savannah  &  0.  Canal  Co.  v.  Sher- 
man (1893)  91  Ga.  400,  44  Am.  St.  Rep. 
43,  17  S.  E.  937,  mandamus  was  granted 
requiring  a   canal   corporation   to  keep 

its  canal  in  a  navigable  condition,  where 
L.R.A.1917F. 


its  charter  declared  ''that  the  said  corpo- 
ration shall  be  obliged  to  keep  the  said 
canals  and  locks  in  good  and  sufficient 
order,  condition,  and  repair,  and  at  all 
times  free  and  open  to  the  navigation  of 
boats,  rafts,  and  other  water  crafts,  and 
for  the  transportation  of  goods,  mer- 
chandise, and  produce.''  This  was  at  the 
suit  of  a  private  individual  who  alleged 
that  he  was  in  the  lumber  business  and 
that,  because  of  the  unnavigable  condi- 
tion of  the  canal,  he  was  compelled  to 
ship  his  timber  by  a  more  circuitous 
route.  It  was  held  that  it  was  no  de- 
fense that  it  would  not  be  profitable  to 
operate  the  canal  if  it  were  pnt  in  naviga- 
ble condition,  and  that  the  lack  of  funds 
to  make  repairs  was  not  an  absolute 
defense,  although  it  might  make  the 
order  impossible  of  enforcement. 

In  Riddle  v.  Locks  &  Canals  (1810)  7 
Mass.  169,  5  Am.  Dee.  35,  the  plaintiff 
recovered  a  judgment  against  the  canal 
proprietors  for  damages  caused  by  his 
inability  to  take  through  the  canal  a  raft 
for  which  he  had  paid  toll,  and  the  delay 
and  consequent  loss  of  part  of  his  cai^, 
etc.,  due  to  a  storm,  he  having  alleged 
that  the  defendants  did  omit  to  open 
and  dig  the  said  canal  of  a  depth  suffi- 
cient for  boats,  rafts,  etc.,  to  float  upon. 
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and  did  permit  the  same  to  remain  in  a 
ruinous  and  decayed  state  and  out  of 
repair,  and  the  passage  to  become  and 
remain  choked  and  filled  up.  The  court 
said  that  it  was  stated  by  the  defendants 
that  it  was  not  the  duty  of  the  defend- 
ants to  keep  the  canal  in  repair,  sufficient 
for  the  passage  of  rafts  and  boats  of  the 
description  mentioned  in  the  declaration, 
and  added :  ^^This  ground  is  endeavored 
to  be  maintained  on  the  supposition  that 
the  powers  granted  to  the  corporation 
were  a  privilege  which  might  be  waived 
or  exercised  at  its  discretion.  But  we 
think  this  supposition  is  not  correct. 
When  the  act  of  incorporation  first 
passed,  it  was  optional  with  the  pro- 
prietors whether  they  would  or  would  not 
take  the  benefit  of  it;  but  after  they  had 
made  their  election  by  executing  the 
powers  granted  and  claiming  the  toil, 
then  the  duties  imposed  by  the  10th  sec- 
tion, to  make  the  canals,  etc.,  attached; 
from  which  they  cannot  be  discharged, 
but  by  a  seizure  of  the  franchise  into 
the  hands  of  the  government,  or  by  a 
repeal  of  the  act  with  their  assent." 

Where  a  state  transferred  her  canal 
property  to  a  corporation  created  by  the 
state,  in  which  she  became  an  associate 
with  her  creditors,  who  appointed  part 
of  the  trustees  of  such  corporation,  it 
was  held  that  the  trustees  of  the  corpo- 
ration were  liable  in  damages  for  failure 
or  neglect  to  keep  the  canal  in  navigable 
order,  to  one  who  had  paid  his  toll  in 
advance  for  the  year.  Moore  v.  Wabash 
&  E.  Canal  (1856)  7  Ind.  462. 

A  canal  company  purchasing  a  canal 
from  the  state  is  bound  to  keep  it  in 
repair  and  condition  for  use,  where  the 
statute  authorizing  the  sale  provided  that 
the  purchaser  shall  be  bound  ever  there- 
after to  keep  up  in  good  repair  and 
operating  condition  the  canal,  ''with  the 
necessary  toll-houses,  water  stations, 
locks,  buildings,  and  appurtenances;  and 
the  said  railroad  and  canal  shall  be  and 
remain  forever  a  public  highway,  .  .  . 
it  being  the  true  intent  and  meaning  of 
this  act  that  the  said  sections  of  canal 
and  railroad,  and  every  part  thereof 
except  as  is  herein  provided,"  ''shall  be 
and  remain  a  public  highway,  and  kept 
open  and  in  repair  by  the  purchaser 
.  .  .  for  the  use  and  enjoyment  of  all 
parties  desiring  to  use  and  enjoy  the 
same."  Pennsylvania  R.  Co.  v.  Patterson 
(1873)  73  Pa.  491,  an  action  by  a  boat 
owner  complaining  of  low  water  and  bad 
conditions. 

But  it  has  been  held  that  one  using  a 

canal  is  estopped  to  deny  the  right  of  the 

proprietors  to  the  payment  of  toll,  a,U 
L.R.A.1917F. 


though  they  might  be  proceeded  against 
by  quo  warranto  for  the  repeal  and  disso- 
lution of  their  charter,  or  by  indictment 
for  a  misdemeanor  in  not  keeping  the 
canal  in  repair.  Quincy  Canal  v.  New- 
comb  (1843)  7  Met.  (Mass.)  276,  39  Am. 
Dec.  778,  where  it  was  also  held  that  the 
defendant  had  no  right  to  set  off  damage 
sustained  because  the  canal  had  not  been 
dug  to  the  depth  required  by  the  charter, 
as  this  was  a  damage  which  he  suffered 
in  common  with  the  public,  the  court 
distinguishing  the  Riddle  Case  (Mass.) 
supra. 

And  in  Saylor  v.  Pennsylvania  Canal 
Co.  (1897)  183  Pa.  167,  63  Am.  St  Rep. 
749,  38  Atl.  598,  an  action  of  trespass  by 
a  boat  owner  for  failure  of  the  defend- 
ant to  repair  its  canal,  so  that  the  plain- 
tiff was  unable  to  use  it,  it  was  held  that 
a  private  citizen  could  not  enforce  the 
duty  to  repair,  which  could  be  enforced 
only  by  the  state. 

In  State  v.  New  Orleans  Nav.  Co. 
(1852)  7  La.  Ann.  679,  the  court  for- 
feited the  charter  and  dissolved  a  navi- 
gation company  which  had  failed  to 
maintain  the  improvement  of  a  bayou  as 
required  by  its  charter. 

A  canal  corporation  which  fails  for 
twelve  months  at  a  time  to  keep  its  canal 
in  repair  will  forfeit  its  charter,  where 
the  charter  provides  that  in  such  case 
"the  said  corporation  shall  thenceforth 
forever  cease,  and  their  charter  be  for- 
feited." State  ex  rel.  Atty.  Gen.  v. 
Pennsylvania  &  0.  Canal  Co.  (1872)  23 
Ohio  St.  121. 

But  the  court  will  not  forfeit  a  canal 
franchise  for  a  slight  and  temporary 
failure  in  the  depth  or  width  of  a  canal 
channel,  where  there  is  no  statutory 
cause  for  forfeiture.  State  v.  Morris 
(1889)  73  Tex.  435,  11  S.  W.  392. 

It  may  be  noted  that  it  was  held  in 
State  V.George  (1878)  34  Ohio  St.  657, 
that  an  unauthorized  eviction  of  the 
lessee  of  a  canal  belonging  to  the  state 
will  not  excuse  the  payment  of  rent. 

B.  B.  B. 


IOWA  SUPRKMB  COURT. 

WISSMATH  PACKING  COMPANY 

V. 

MISSISSIPPI  RIVER  POWER  COMPANY, 

Appt.  \ 

(—  Iowa,  — ,  162  N.  W.  846.) 

Damages  —  eminent  domain  —  injury 
to  riglit  to  redeem. 

1.  The  right  to  redeem  from  a  foreclosure 
sale  IB  not  property  distinct  from  the  real 
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estate  bo  that  damages  may  be  allowed  for 
prevention  of  its  exercise  by  flooding  the 
land  BO  that  money  cannot  be  borrowed  on 
it«  under  a  statute  requiring  compensation 
for  lands  or  other  property  which  may  be 
taken,  overflowed,  or  otherwise  damaged  by 
an  improvement,  where  another  statute  pro- 
vides that  an  execution  purchaser  may,  after 
the  estate  becomes  absolute,  recover  damages 
for  any  injury  to  the  property  committed 
after  the  sale  and  before  possession  is  de- 
livered under  the  conveyance. 
For  other  caseSf  see  Eminent  Domain,  HI, 
c,  1,  in  Dig.  1-52  N.  8. 

Proximate  cause  —  flooding  mortgaged 
land  —  loss  to  mortgagor. 

2.  The  flooding  under  the  right  of  emi- 
nent domain  of  land  which  has  been  sold 
under  mortgage  foreclosure  is  not  the  proxi- 
mate cause  of  the  loss  of  the  land  to  the 
corporate  mortgagor,  which  lacks  funds  to 
make  the  redemption  because  it  cannot  bor- 
row on  the  land  in  its  flooded  condition. 
For  other  cases,  see  Proximate  OoMse,  I,  in 

Dig,  ISn  N.  S, 

Case  •»  causing  breach  of  contract  •» 
flooding  land. 

3.  No  action  lies  against  one  for  causing 
breach  of  a  contract  to  lend  money  to  the 
mortgagor  to  effect  a  redemption  by  flood- 
ing the  mortgaged  land. 

For  other  eases,  see  Com,  //.  in  Dig,  1-^2 
N,  8. 

(May  16,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lee  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  alleged  injuries  to  a 
right  of  redemption  in  certain  real  estate. 
Reversed. 

Statement  by  Evans,  J.; 

Action  for  damages  for  alleged  injuries 
to  a  right  of  redemption  in  certain  real  es- 
tate. There  was  a  general  denial  by  the 
defendant.  The  jury  rendered  a  verdict  for 
plaintiff  for  $53,000,  and  the  defendant  ap* 
peals. 

Messrs.  JT.  O.  Boyd,  George  B.  Stewart, 
and  Janaes  C.  Davis,  for  appellant: 

The  dam  having  been  constructed  under 
the  authority  of  an  authorized  'act  of  Con- 
gress, the  only  damages  for  which  the  de- 
fendant would  be  liable  would  be  those 
which  ordinarily  result  from  the  taking  or 
acquiring  of  private  property  for  works  of 
public  improvement. 

Hileman  v.  Chicago  G.  W.  R.  Co.  113 
Iowa,  592,  86  K.  W.  800;  Richardson  v. 
Centerville,  137  Iowa,  266,  114  N.  W.  1071; 

United   States  v.    Chandler-Dunbar   Water 
■■•■-■■—>  ■  ■        '      ■ 

Xote.  —  As  to  compensation  for  right  of 
redemption  where  property  is  taken  in  emi- 
nent domain  proceedings,  see  note  following 
this  case,  post,  801. 
L.R.A.1917F. 


Power  Co.  229  U.  S.  76,  57  L.  ed.  1080,  33 
Sup.  Ct  Rep.  667. 

The  measure  of  damages  in  an  action  at 
law  for  the  taking  or  injuring  of  property 
in  works  of  public  improvement  is  the  same 
as  the  measure  of  damages  in  condemnation 
proceedings. 

Hibbs  V.  Chicago  &  S.  W.  R.  Co.  30  Iowa, 
342;  Donald  v.  St.  Louis,  K.  C.  &  N.  R.  Co. 
52  Iowa,  414,  3  N.  W.  462;  Qark  v.  Wa- 
bash R.  Co.  132  Iowa,  12,  109  N.  W.  309. 

The  owner  of  the  fee  during  the  period 
of  redemption  is  limited  in  his  recovery  to 
such  damages  only  as  affect  his  right  of 
possession. 

Dolan  V.  Midland  Blast  Furnace  Co.  126 
Iowa,  256,  100  N.  W.  45;  Werthman  v. 
Mason  City  &  Ft.  D.  R.  Co.  128  Iowa,  135, 
103  N.  W.  135;  Renwick  v.  Davenport  &  N. 
W.  R.  Co.  49  Iowa,  664. 

Contracts  or  mortgages  given  by  the 
owner  of  land  cannot  affect  the  amount  of 
damages  for  property  taken  or  injured  in 
public  work  of  internal  improvement. 

Burt  V.  Merchants'  Ins.  Co.  115  Mass.  1; 
Cornell-Andrews  Smelting  Co.  v.  Boston  & 
P.  R.  Corp.  209  Mass.  298,  96  N.  E.  887. 

Damages  to  be  recovered  must  be  the 
natural,  direct,  and  proximate  result  of 
some  actionable  or  wrongful  act,  and  do  not 
include  mere  apprehension  or  fear,  or  the 
arbitrary  results  as  they  may  affect  a  par- 
ticular individual. 

13  Cyc.  25;  Elliott,  Railroads,  §§  991, 
991a;  Alabama  Power  Co.  v.  Keystone  Lime 
Co.  191  Ala.  58,  67  So.  833,  Ann.  Caa.  1917C, 
878;  Harrison  v.  Berkley,  1  Strobh.  L.  625, 
47  Am.  Dec.  578;  Morrison  v.  Davis,  20  Pa. 
171,  57  Am.  Dec.  695;  Georgia  v.  Kepford, 
45  Iowa,  48;  Dubuque  Wood  &  Coal  Asso. 
v.  Dubuque,  30  Iowa,  176;  Lee  v.  Burling- 
ton, 113  Iowa,  356,  86  Am.  St.  Rep.  379, 
85  N.  W.  618. 

The  fact  that  plaintiff  was  in  flnancial 
embarrassment  and  could  not  redeem  from 
the  execution  sale  cannot  be  considered  in 
estimating  damages. 

Chandler  v.  Smith,  70  HI.  App.  658; 
Lamb  v.  Buker,  34  Neb.  488,  52  N.  W.  285. 

Where  the  acts  of  one  party  interfere 
with  or  disturb  the  contract  rights  of  third 
parties,  there  being  no  knowledge  of  such 
relations,  and  no  malice  or  intent  to  dis< 
turb  same,  such  acts  being  without  knowl- 
edge or  malice,  there  can  be  no  recovery. 

Byrd  v.  English,  117  Ga.  192,  64  L.R.A. 
94,  43  S.  E.  419;  Gregory  v.  Brooks,  35 
Conn.  446,  95  Am.  Dec.  278;  Brink  v.  Wa- 
bash R.  Co.  160  Mo.  93,  53  L.R.A.  811,  83 
Am.  St.  Rep.  459,  60  S.  W.  1058. 

Damages  must  be  compensation  only  for 
the  actual  injury  sustained,  precisely  com« 
mensurate  with  the  injury,  neither  more 
nor  less.  ^ 
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Love  &  Co.  V.  Boss,  89  Iowa,  400,  56  N. 
W.  528;  Harvey  v.  Mason  City  &  Ft.  D.  R. 
Co.  129  Iowa.  466,  3  L.R.A.(N.S.)  973,  113 
Am.  St.  Rep.  483,  105  N.  W.  958. 

It  is  the  duty  of  plaintiff  to  exercise  rea- 
sonable care  to  avoid  injuries,  and  if  by 
the  exercise  of  such  reasonable  care  damage 
could  have  been  avoided,  there  can  be  no 
recovery. 

Decorah  Woolen  Mill  Co.  v.  Greer,  49 
Iowa,  490;  Mystic  Mill.  Co.  v.  Chicago,  M. 
&  St.  P.  R.  Co.  131  Iowa,  10,  107  N.  W. 
943;  Swift  &  Co.  v.  Redhead,  147  Iowa,  94, 
122  N.  W.  140;  Reinking  v.  Goodell,  161 
Iowa,  404,  133  N.  W.  774,  143  N.  W.  673, 

No  cause  of  action  as  for  interference 
with  the  right  to  redeem  can  result  from  a 
lawful  act.  It  is  only  when  there  is  a  ma- 
licious or  unlawful  interference  with  a  def- 
inite contract  to  redeem  that  a  cause  of 
action  for  interference  with  the  right  to  re- 
deem arises,  and  such  action  is  ba«ed  upon 
interference  with  contract. 

Kock  V.  Burgess,  167  Iowa,  727,  149  N. 
W.  858;  Hollenbeck  v.  Ristine,  114  Iowa, 
367,  86  N.  W.  377;  Faunce  v.  Searles,  122 
Minn.  343,  142  N.  W.  816. 

Messrs.  £.  G.  Weber,  J.  R.  Fralley, 
and  A.  J.  Wlssmath,  for  appellee: 

Acts  of  commission  or  omission  by  the 
defendant  during  the  redemption  period 
were  the  proximate  cause  of  the  damage 
sustained  by  the  plaintiff. 

Dairj'  v.  Iowa  C.  R.  Co.  113  Iowa,  716, 
84  N.  W.  688 ;  Ward  v.  Chicago,  B.  &  Q.  R. 
Co.  97  Iowa,  50,  65  N.  W.  909;  Meyer  v. 
Milwaukee  Electric  R.  &  Light  Co.  116  Wis. 
336,  93  N.  W.  6 ;  Rich  v.  New  York  C.  A  H. 
R.  R.  Co.  87  N.  Y.  382;  Green-Wheeler 
Shoe  Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.  130 
Iowa,  123,  6  L.R.A.(N.S.)  882,  106  N.  W. 
498,  8  Ann.  Cas.  45;  Miller  v.  Boone  Coun- 
ty, 95  Iowa,  5,  63  N.  W.  352;  Burk  v. 
Creamery  Package  Mfg.  Co.  126  Iowa,  730, 
106  Am.  St.  Rep.  377,  102  N.  W.  793,  18 
Am.  Neg.  Rep.  62. 

Defendant  and  its  agents  had  actual  and 
constructive  notice  of  the  mortgage  and 
of  the  foreclosure  sale  and  situation  of  the 
property. 

Wrede  v.  Cloud,  52  Iowa,  371,  3  N.  W. 
400;  29  Cyc.  1114. 

Plaintiff  had  made  arrangements  and 
found  a  person  who  was  able  and  willing 
to  furnish  the  means  with  which  to  redeem 
from  foreclosure  sale. 

Conway  v.  Sherman,  78  Iowa,  588,  43  N. 
W.  541;"  Tracy  v.  Fobes,  132  Iowa,  250, 
109  N.  W.  772;  Snyder  v.  Fidler,  125  Iowa, 
378,  101  N.  W.  130. 

The  statutory  redemption,  being  the  right 
to  redeem  for  a  period  of  one  year,  is  a 
valuable  right. 

Curtis  V.  Millard,  14  Iowa,  128,  81  Am. 
L.R.A.1917F. 


Dec.  460;  Huston  ▼.  Seeley,  27  Iowa,  183; 
Van  Pelt  v.  McGraw,  4  N.  Y.  110;  Alleu 
V.  Travelers  Protective  Asao.  163  Iowa,  217, 
48  L.R.A.(N.S.)  600,  143  N.  W.  674;  Lieu- 
wen  V.  Kline,  142  Iowa,  14,  120  N.  W.  312; 
Hendershott  v.  Ottumwa,  46  Iowa,  658,  26 
Am.  Rep.  182;  Montgomery  v.  Locke,  72 
Cal.  75,  13  Pac.  401 ;  Paris  Mountain  Water 
Co.  V.  Greenville,  53  S.  C.  82,  30  S.  E.  699; 
Costigan  v.  Pennsylvania  R.  Co.  64  N.  J. 
L.  233,  23  Atl.  810;  Chicago,  K.  ft  W.  R. 
Co.  V.  Hurst,  41  Kan,  740,  21  Pac.  781; 
Burlington,  K.  &  S.  W.  R.  Co.  v.  Johnson, 
38  Kan.  142,  16  Pac.  125;  6  Cyc.  691. 

The  causes  of  action  of  the  plaintiff  pack* 
ing  company  and  of  the  holder  of  the  title 
under  sheriff's  deed  are  separate  and  dis- 
tinct. 

4  Sutherland,  Damages,  3d  ed.  §  1033;  1 
C.  J.  pp.  986,  1188,  §  3,  and  notes;  10  B. 
C.  L.  §  118,  p.  134. 

£vans,  J.,  delivered  the  opinion  of  the 
court : 

The  case  presented  by  the  plaintiff  is 
unique.  The  plaintiff  is  a  Missouri  cor- 
poration and  the  defendant  a  Maine  corpor- 
ation. The  defendant  oonstruoted  the  pub- 
lic improvement  popularly  known  as  the 
"Keokuk  dam."  This  improvement  was 
constructed  by  the  defendant  under  author- 
ity of  an  act  of  Congress,  which  imposed, 
however,  upon  the  defendant  the  obligation 
to  make  compensation  to  all  persons  whose 
property  might  be  taken  or  damaged  by  the 
construction  and  maintenance  of  such  im- 
provement, in  accordance  with  the  laws  of 
the  state  where  such  property  might  be 
situated;  the  improvement  in  question  ex- 
tending across  the  Mississippi  river  and 
being  therefore  situated  partly  in  Iowa  and 
partly  in  Illinois. 

The  plaintiff  was  the  owner  of  a  certain 
packing  plant  located  at  Fort  Madison  near 
the  Mississippi  river,  and  about  25  miles 
above  the  dam.  This  plant  was  encumbered 
by  two  mortgages,  and  these  mortgages  had 
been  foreclosed  and  an  execution  sale  had 
thereunder  prior  to  the  injuries  complained 
of.  Judgments  of  foreclosure  had  been  en- 
tered for  soknething  more  than  $56,000.  Exe- 
cution sale  was  had  on  December  14,  1912, 
and  the  property  was  bid  in  for  the  amount 
of  the  judgments.  The  injuries  complained 
of  by  the  plaintiff  first  occurred  on  June  20, 
1913,  and  continued  for  a  period  of  six  or 
eight  weeks.  The  plaintiff  had  as  a  part  of 
its  plant  eight  cellars,  8  or  10  feet  deep. 
These  communicated  with  sewers.  "The 
claim  is  that  into  three  of  these  cellars  the 
water  backed  through  the  sewers  to  a  depth 
of  5  or  6  inches,  and  that  this  condition 
continued  for  such  period  of  five  or  six 
weeks.     It  is  claimed,  also,  that  this  was 
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caused  by  the  raising  of  the  level  of  the 
river  which  resulted  from  the  maintenanee 
of  the  dam.  The  defendant  denies  that 
such  was  the  cause  of  the  presence  of  the 
water,  and  the  record  of  the  government 
gauges  shows  that  at  no  time  in  1013  did 
the  river  rise  high  enough  to  enable  the 
water  therefrom  to  enter  the  sewers  in  ques- 
tion. But  whatever  the  cause,  it  is  undis- 
puted that  it  was  entirely  remedied  within 
the  period  indicated,  and  that  no  water  has 
ever  since  appeared  in  such  cellars.  The 
claim  of  plaintiff  is  not  for  damages  done 
to  the  plant.  But  it  claims  that  because  of 
the  flooding  of  such  cellars  the  value  of 
the  plant  was  depreciated,  and  that  it  was 
for  that  reason  unable  to  redeem  it  from 
execution  sale  and  unable  to  interest  other 
parties  in  a  purchase  or  lease  of  the  same. 

Paragraph  10  of  its  petition  is  as  fol- 
lows: 'That,  due  to  defendant's  failure  to 
properly  protect  said  plant,  water  was  dur- 
ing the  period  of  redemption  backed  up  in 
plaintiff's  cellars,  and  that  it  was  known 
to  defendant  that  if  said  property  was  not 
protected  that  the  same  would  be  flooded 
and  the  property  become  useless  for  its 
intended  purpose  and  would  depreciate  in. 
value,  and  that  said  property  during  the 
period  of  redemption  became  useless  for  its 
intended  purposes,  and  could  not,  by  reason 
of  the  acts  hereinbefore  set  forth,  be  operat- 
ed as  a  packing  plant,  and  depreciated  in 
value  to  such  an  extent  that  plaintiff  was 
unable  to  redeem  the  property,  and  was 
unable  to  interest  parties  to  purchase  said 
plant,  or  to  lease  the  same,  or  to  put  the 
same  in  operation  as  a  packing  plant,  and 
that  by  reason  of  the  acts  herein  set  forth 
plaintiff  lost  his.  right  of  redemption  and 
has  been  damaged  in  the  sum  of  $93,500." 

The  plaintiff  introduced  evidence  to  the 
effect  that  the  plant  was  worth  $150,000; 
that  it  was  under  lease  for  a  term  of  two 
years  from  May  16,  1912,  to  one  Schaper; 
that  in  January,  1913,  Schaper  promised  to 
furnish  the  money  necessary  to  make  re« 
demption  from  the  execution  sale;  that  in 
March  or  April,  1913,  Schaper  ceased  the 
operation  of  the  plant,  and  the  same  has 
never  since  been  operated;  tiiat  in  August, 
1918,  Schaper  refused  to  furnish  the  money 
for  the  purpose  of  redemption;  that  the 
reason  for  such  refusal  was  that  he  had 
seen  the  water  in  the  cellars,  and  was  in- 
fluenced thereby  to  refuse  the  loan.  The 
record  shows  also  that  this  suit  was  begun 
on  November  22,  1913,  while  the  right  of 
redemption  still  subsisted.  The  contention 
in  argument  for  the  defendant  is  that  the 
danmgcs  here  claimed  were  remote  and 
speculative;  that  the  facts  upon  which 
plaintiff  purports  to  found  such  claim  for 
L.R.A.1917F. 


damages  were  not  proven;  that  the  verdict 
on  any  theory  was  grossly  excessive. 

In  support  of  defendant's  contention  there 
was  evidence  to  the  effect  that  the  plant 
was  of  comparatively  little  value;  that  it 
was  out  of  date,  having  been  built  more 
than  twenty-five  years  ago;  that  its  opera- 
tion was  attempted  by  many  persons  suc- 
cessively, and  that  none  ever  attained  any 
success  therein;  that  the  plant  was  idle  for 
many  years;  that  it  was  purchased  by  the 
plaintiff  in  1009  for  $10,000;  that  it  was 
operated  for  two  or  three  years  by  the  plain- 
tiff very  unsuccessfully,  and  was  finally  mort- 
gaged, as  already  stated,  for  the  payment  of 
existing  debts;  that  it  was  then  leased  to 
Schaper  for  a  rental  of  40  per  cent  of  the 
profits;  that  the  president  of  the  com- 
pany became  an  employee  of  Schaper  in 
the  operation  of  the  same;  that  there  were 
no  profits  from  the  operation  thereof  by 
Schaper,  and  that  therefore  no  rent  was 
earned;  that  Schaper  abandoned  the  use  of 
the  property  entirely  long  prior  to  June  20, 
19^3;  that  no  interest,  taxes,  or  insurance 
was  paid  by  the  plaintiff  after  the  execu- 
tion of  the  mortgages  under  which  execu- 
tion sale  was  later  had;  that  the  inunediate 
qause  of  the  abandonment  of  the  use  by 
Schaper  was  undisputedly  that  certain  im- 
provements were  required  by  the  Federal 
inspector,  which  would  require  an  ex- 
penditure of  $300  or  $400,  which  expendi- 
ture both  Schaper  and  the  plaintiff  refused 
to  make;  that  after  the  promise  made  by 
Schaper  in  January,  1913,  to  make  the  re- 
demption, the  subject  was  not  again  men- 
tioned until  August,  although  the  parties 
worked  together  daily;  that  if  Schaper 
promised  to  make  such  redemption  in  Jan- 
uary and  in  good  faith  intended  to  make  the 
same,  no  reason  is  made  to  appear  why  it 
should  not  have  been  done  forthwith;  that 
the  promise  by  Schaper  contemplated  the 
purchase  by  him  of  the  plant  for  the  amount 
of  the  debt  and  the  furnishing  of  employ- 
ment by  him  to  the  president  of  the  com- 
pany in  the  operation  of  the  same;  that  the 
later  abandonment  of  the  use  of  the  plant 
by  Schaper  and  the  reasons  given  by  him 
therefor  were  contradictory  to  any  inten- 
tion of  further  operation  of  the  plant  or 
the  purchase  thereof,  and  that  the  conduct 
of  Wissmath,  president  and  manager  of  the 
plaintiff  corporation,  was  inconsistent  with 
any  intention  on  his  part  to  redeem  from 
the  execution  sale.  The  foregoing  will 
indicate  the  general  scope  of  the  issues  and 
the  general  nature  of  the  evidence. 

Speaking  negatively,  the  plaintiff  does 
not  predicate  its  claim  of  liability  against 
the  defendant  upon  any  wrongful  act  of 
the  defendant.  On  the  contrary,  all  that 
was  done  by  the  defendant  was  admittedly 
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done  under  the  authority  of  the  act  of  Con- 
gress hereinbefore  referred  to.  Nor  does 
the  plaint IIT  claim  damages  for  any  alleged 
permanent  injuries  to  the  real  estate,  nor 
for  any  pliysical  injury  thereto,  either 
temporary  or  permanent,  because  such  dam- 
ages would  admittedly  accrue  under  our 
statute  to  the  purchaser  at  execution  sale 
if  redemption  from  such  sale  were  not  made. 
Nor  does  the  plaintiff  claim  damages  for 
any  interference  with  the  use  or  possession 
of  the  premises  during  the  year  of  redemp- 
tion, because  such  damages,  if  any,  would 
accrue  to  the  tenant.  Nor  does  the  plain- 
tiff claim  that  the  alleged  depreciation  in 
value  resulted  from  any  injury  thereto 
which  affected  its  general  market  value. 
The  last  analysis  of  its  claim  is  that  it  had 
a  right  of  redemption  of  the  property;  that 
it  was  financially  unable  to  exercise  that 
right;  that  Schr;;>r  would  have  loaned  it 
sufficient  money  for  the  purpose  of  redemp- 
tion if  he  had  not  seen  the  water  in  the 
cellar;  that  the  presence  of  the  water  in 
the  cellar,  therefore,  was  an  injury  to  its 
right  of  redemption,  in  that  it  operated  as 
an  interference  with  Schaper's  contract  to 
loan  the  money.  The  case  was  submitted, 
therefore,  to  the  jury  upon  the  theory  that 
the  extent  of  the  injury  to  the  real  estate 
and  the  extent  of  the  depreciation  of  market 
value  resulting  therefrom  were  each  im- 
material; that  if  the  presence  of  the  water 
was  the  sole  cause  of  the  failure  of  the 
plaintiff  to  obtain  a  loan  sufficient  to  make 
redemption,  then  the  plaintiff  was  entitled 
to  recover  the  difference  between  the  value 
of  the  property  prior  to  June  20,  1913, 
and  the  amount  of  the  bid  at  execution 
sale,  and  this  regardless  of  the  extent  of 
damage  to  the  property  itself.  In  other 
words,  the  damage  and  the  cause  thereof 
were  wholly  psychological,  and  this  psycho- 
logical cause  was  confined  in  its  operation 
wholly  to  its  effect  upon  the  mind  of  one 
man,  Schaper. 

The  testimony'  in  support  of  the  con- 
tract for  a  loan  and  the  failure  thereof  was 
given  by  the  president  of  the  plaintiff  com- 
pany as  a  witness  and  by  Schaper,  and  the 
same  was  as  follows,  omitting  all  objections: 

Wissmath:  Before  Mr.  Schaper  quit  the 
building  as  a  tenant,  I  will  ask  you  to  state 
whether  or  not  you  had  a  talk  with  him 
about  redeeming  the  property  or  making 
a  loan  to  the  Wissmath  Packing  Company 
so  that  the  Wissmath  Packing  Company 
could  redeem  it? 

A.  Yes,  sir. 

Q.  And  when  was  this? 

A.  The  latter  part  of  January,  1913. 

Q.  What  was  that  conversation  as  near 
as  you  can  give  it? 
L.R.A.1917F. 


Q.  You  may  state  whether  or  not,  during 
the  latter  part  of  January,  1913,  you  asked 
Mr.  F.  C.  Schaper  to  let  you,  or  the  Wiss- 
math Packing  Company,  have  a  sufficient 
amount  of  money  so  that  you  could  re- 
deem or  pay  off  the  German-American 
Bank  of  St.  Louis? 

A.  Yes,  sir;  I  asked  Mr.  Schaper. 

Q.  Now,  I  will  ask  you  to  state  whether 
you  had  another  conversation  with  ^li\ 
Schaper  about  furnishing  the  money,  and 
when  that  was? 

A.  Yes,  sir;  I  did.  That  was  the  latter 
part  of  July  or  flrat  of  August,  1913. 

Q.  What  did  you  say  to  him  then  about 
furnishing  the  money? 

A.  I  asked  him  whether  he  was  ready  to 
furnish  that  money. 

Q.  Now,  were  yon  successful  in  obtain- 
ing at  this  second  conversation  from  Mr. 
Schaper  the  money? 

A.  No,  sir. 

Schaper:  You  may  state  whether  or  not 
Charles  Wissmath  ever  came  to  you  and 
spoke  to  you  about  furnishing  money  with 
which  to  redeem  the  plant. 

A.  He  did.  This  talk  was  in  the  fore 
part  of  January,  1913. 

Q.  What,  if  anything,  did  he  say  to  you? 

A.  He  wanted  to  know  if  I  could  furnish 
the  money  sufficient  to  redeem  the  plant. 

Q.  Wliat,  if  anything,  did  you  say  about 
doing  so? 

A.  I  said  I  could. 

Q.  State  whether  or  not  you  told  him 
you  would  furnish  a  sufficient  amount. 

A.  I  said  I  would  after  due  consideration. 
I  knew  the  amount  necessary  to  redeem. 
It  was  $56,000. 

Q.  State  whether  or  not  you  had  suffi- 
cient funds  so  that  you  could  have  furnished 
that  amount. 

A.  Yes;  I  left  the  premises  about  the 
1st  of  June,  1913. 

Q.  Do  you  know  whether  or  not  they 
had  raised  the  Santa  Fe  shops,  or  were 
raising  them?    • 

A.  They  were  raising  the  roundhousCi 
and  had  started  to  raise  the  tracks  north 
of  the  packing  plant. 

Q.  Now,  about  how  much  lower  were  the 
cellars  of  the  plant  than  the  tracks  they 
were  raising? 

A.  I  would  have  to  judge  about  8  feet. 
When  I  left  that  plant  it  was  in  a  con- 
dition to  be  operated  as  a  packing  plant. 
After  I  left  the  plant  I  went  down  there 
again  and  into  the  cellars.  I  didn't  see 
anything  different  until,  the  latter  part  of 
June,  1913,  I  found  there  was  water  in  the 
cellar.  I  know  a  low  place  that  has  been 
dug  out  in  the  hide  cellar.  Up  to  the  time 
I  left  there  was  no  water  in  it.  I  saw 
water  in  there  the  latter  part  of  June.    The 
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pit  was  not  concreted;  just  a  hole  dug  out 
in  the  ground.  I  don't  think  at  this  time 
there  was  an  embankment  built  at  the  south 
of  the  plant. 

Q.  Now,  did  you  ever  have  another  talk 
with  Mr.  Wiflsmath  about  redeeming  that 
plant  ? 

A.  He  came  to  me  early  in  August  and 
asked  me  whether  I  had  changed  my  mind 
about  furnishing  the  money  to  redeem  the 
plant. 

Q.  What  did  you  say  to  him  then? 

A.  Under  the  conditions  I  wouldn't  fur- 
nish it;  would  not  put  any  money  in  the 
plant. 

Q.  Now,  what  were  the  conditions,  Mr. 
Schaper,  that  made  you  change  your  mind 
about  furnishing  the  money? 

A.  I  saw  the  condition  of  the  cellar,  the 
water  in  it,  and  I  noticed  they  were  building 
a  dike  with  the  intention  of  protecting  the 
plant.  I  don't  know  just  when  it  was  they 
placed  pumps  down  near  the  dike.  I  can- 
not say  whether  they  had  a  pump  before 
that  time  to  take  the  water  out  of  the 
cellar.  The  dike  had  not  been  built  at  that 
time. 

Q.  Was  there,  at  the  time  you  refused 
Mr.  Wissmath  the  money  with  which  to 
redeem,  any  protection  placed  around  the 
plant  by  the  water  power  company? 

A.  No,  sir. 

Q.  State  whether  or  not,  if  the  physical 
condition,  if  no  water  had  been  backed  into 
the  cellars  and  the  river  had  not  been  raised, 
the  tracks  and  shops  adjacent  had  not  been 
raised,  and  no  preparations  made  to  build 
a  dike,  if  then  and  in  that  case  you  would 
have  furnished  sufficient  money  to  Charles 
Wissmath  with  which  to  redeem  the  plant. 

A.  Yes. 

Q.  Now,  Mr.  Schaper,  if  the  physical  con- 
ditions of  the  plant  had  remained  the  same 
as  they  were  up  to  the  time  you  quit  operat- 
^^8>  you  may  state  whether  you  would 
have  furnished  Mr.  Wissmath  the  money 
with  which  to  redeem. 

A.  Yes. 

Q.  Mr.  Schaper,  are  you  acquainted  with 
the  reasonable  market  value  of  what  is 
known  as  the  Wissmath  Packing  Plant 
in  the  city  of  Fort  Madison,  Iowa,  just 
before  the  water  came  into  the  cellars,  as 
it  did,  back  up  in  the  sewers,  as  it  did? 

A.  I  think  I  know  what  it  would  have 
been  worth  to  me. 

Q.  Are  you  acquainted  w^ith  the  reason- 
able market  value  of  what  is  known  as  the 
Wissmath  Packing  Plant  in  the  city  of 
Fort  Madison,  Iowa,  as  a  packing  plant, 
Just  before  the  water,  if  any,  came  into  the 
cellars  ? 

A.  Yes,  sir. 
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Q.  What    was    the    reasonable    market 
value? 

A.  About  $160,000. 

Cross-examination : 

.  .  .  My  lease  was  for  a  period  of 
two  years.  The  lease  provided  for  40  per 
cent  of  the  net  profits  as  the  rental  of  the 
plant.  I  never  paid  the  company  any  rent 
under  this  lease  because  there  was  no  profit. 
I  operated  under  the  lease  from  May  16, 
1912,  until  March  15,  1913.  Itoing  that 
time  there  were  no  profits.  I  remember 
when  the  foreclosure  proceedings  com- 
menced. The  sale  was  December  10,  1912. 
I  was  not  present  at  the  sale.  I  knew  it 
was  coming  off.  I  knew  the  mortgage 
amounted  to  $56,000,  but  did  not  attend 
the  sale  and  try  to  bid  on  it.  That  was 
December,  1912,  long  before  the  Santa  Fe 
raised  any  tracks  or  the  roundhouse,  long 
before  the  dike  was  started,  and  long  before 
any  water  was  raised.  Neither  Mr.  Wiss- 
math nor  any  member  of  the  company  ever 
spoke  to  me  before  the  foreclosure  about 
money  to  pay  the  interest  on  the  mortgage. 
.  .  .  In  January  Charles  Wissmath  talked 
to  me  about  furnishing  him  money  to 
redeem.  I  told  him  I  could.  I  told  him  that 
in  the  fore  part  of  January.  I  did  not 
know  anything  about  the  judgment,  or  the 
rate  of  interest  it  was  bearing.  There 
was  nothing  more  said  to  me  by  Charles 
Wissmath  about  furnishing  him  money  to 
redeem  until  the  fore  part  of  August.  I 
was  meeting  him  every  day.  He  was  work- 
ing for  me  under  a  salary.  After  I  told 
him  in  January  that  I  would  furnish  him 
money  to  redeem,  we  let  the  matter  drop 
until  the  fore  part  of  August.  I  knew  the 
interest  was  mounting  up  every  day.  The 
amount  necessary  to  redeem  was  available. 
I  did  not  have  $66,000  in  money  in  the  bank 
at  that  time,  nor  did  I  have  it  in  my  per- 
sonal possession.  I  did  not  see  the  Prairie 
Oil  &  Gas  Company  raising  anything.  The 
Prairie  Oil  &  Gas  Company  looks  200  feet 
nearer  to  the  river  than  the  packing  plant 
is.  I  finally  abandoned  the  packing  house 
premises  the  latter  part  of  May,  1913.  After 
that  there  was  no  one  there  except  a  watch- 
man, who  was  to  keep  the  automatic 
sprinkler  system  going.  I  do  not  know 
who  paid  him.  The  first  water  I  found  in 
any  cellar  was  in  the  last  part  of  June. 
I  could  only  see  water  in  three  of  the  small 
cellars.  They  were  the  rooms  of  the  lowest 
elevation.  One  of  them  was  the  tank  room 
where  the  sewer  outlet  is.  That  is  a  small 
room  with  a  wooden  floor.  In  that  room 
there  were  two  wooden  boxes  that  hold 
water.  The  main  sewer  outlet  runs  right 
into  one  of  them.  Water  was  usually  kept 
standing  in  those  wooden  boxes.    When  thi» 
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plant  was  in  operation  there  was  always 
water  in  those  boxes.  We  used  a  great 
deal  of  water  in  that  room.  There  were 
wooden  ways  that  run  water  down  into 
these  boxes.  There  was  about  6  inches  of 
water  in  that  room  at  the  foot  of  the  stairs. 
I  do  not  know  where  the  water  came  from. 
I  know  that  there  is  a  3-inch  pipe  that 
comes  into  the  pump  room,  designated  as 
room  3  on  Exhibit  13,  that  leads  to  and 
is  connected  with  a  larger  pipe  belonging 
to  the  Santa  Fe  water  system.  There  was 
a  valve  at  the  end  of  the  pipe.  If  the  valve 
was  open,  I  know  of  nothing  to  prevent  all 
the  water,  under  high  pressure,  from  the 
Santa  Fe  system,  from  running  into  the 
cellar.  In  the  hide  cellar  there  is  an  ex- 
cavation originally  made  for  an  elevator. 
In  the  latter  part  of  June  I  saw  some  water 
in  it.  The  bottom  of  the  hole  is  3  feet 
lower  than  the  floor  of  the  hide  cellar. 

Q.  Mr.  Schaper,  in  January,  when  Mr. 
Wissmath  talked  to  you  about  the  matter, 
the  arrangement  was,  wasn't  it,  that  you 
were  to  get  the  plant  for  the  debt  and 
give  employment  to  Charles  Wissmath,  Jr., 
' — ^that  was  the  arrangement  then? 

A.  Yes,  sir. 

Q.  After  that  your  next  talk  was  in 
August,  and  you  told  him  that  you  had 
changed  your  mind? 

A.  Yes,  sir. 

Q.  Did  he  then  offer  to  give  you  any  ad- 
ditional security? 

A.  Xo,  sir.  I  saw  no  water  in  the  cellar 
after  the  sewer  was  cut  in  August.  I  saw 
the  water  the  latter  part  of  June.  After 
the  sewer  was  cut,  water  could  not  come 
back  into  the  building.  At  the  time  the 
sewer  was  cut  they  had  a  pumping  plant 
pumping  the  water  out,  and  the  cellars  were 
dry.  I  have  been  down  there  several  times 
since  June.  The  last  time  I  saw  water 
there  was  in  June,  1913,  and  I  knew  that 
they  were  going  to  build  a  dike  to  protect 
the  plant.  .  .  .  Just  before  I  quit,  the 
government  inspector  notified  me  that  there 
would  not  be  any  more  government  inspec- 
tion unless  certain  repairs  were  made.  The 
ones  that  he  mentioned  that  time  would 
have  cost  $200  or  $300.  He  verbally  talked 
about  cementing  the  floors  of  the  hogpens. 
He  said  this  would  have  to  be  done.  They 
were  repairs  that  would  have  to  be  made 
if  we  wanted  to  kill  and  sell  in  interstate 
commerce.  He  could  stop  our  disposing  of 
meat  out  of  the  state  of  Iowa.  I  refused 
to  make  those  repairs.  In  January  I  tried 
to  get  Mr.  Wissmath  to  make  them.  I 
have  been  talking  about  the  repairs  he  re- 
quired in  January.  In  March  he  made  other 
requirements.  There  were  requirements 
pretty  near  every  week.  These  were  not 
complied  with,  and  he  went  away.  After 
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that  we  could  not  ship  any  meat  in  inter- 
state commerce.  The  repairs  would  have 
cost  $300  or  $400.  Neither  ^ii.  Wissmath 
nor  I  was  willing  to  put  in  $300  or  $400 
in  repau's  to  keep  on  killing  and  shipping  in 
interstate  commerce.  The  inspector  left, 
and  the  plant  shut  down. 

Redirect  examination: 

In  the  January,  1913,  conversation  with 
Mr.  Wissmath,  he  was  to  be  employed  by 
me,  and  I  was  to  have  a  ti^ust  deed  or 
mortgage. 

Q.  Mr.  Stewart  also  asked  you  if  you 
were  willing  to  put  up  the  money  for  the 
repairs  necessary  that  the  inspector  re- 
quested, and  you  said,  'No,*  in  answer  to 
that  question.    Now  will  you  explain  why? 

A.  I  had  fully  made  up  my  mind  to  dis- 
continue at  that  time. 

The  foregoing  is  all  the  evidence  that 
was  introduced  to  support  the  allegation 
that  the  presence  of  the  water  in  the 
plaintiff's  cellars  was  the  sole  cause  of  the 
failure  to  redeem.  If  we  could  accept  the 
plaintiff's  theory  of  liability  as  a  legal  prop- 
osition, we  should  find  it  difficult  to  say 
that  such  evidence  was  sufficient  to  support 
a  jury  finding  of  the  fact  to  which  it  was 
directed.  We  pass,  however,  to  a  considex*- 
ation  of  the  soundness  of  plaintiff's  general 
theory  of  liability  of  the  defendant  for  the 
damages  claimed. 

I.  The  act  of  Congress  under  which  the 
defendant  was  authorized  to  construct  the 
dam  in  question  contained  the  following 
proviso:  'That  compensation  shall  be  made 
by  the  said  Keokuik  &  Hamilton  Water 
Power  Company  to  all  persons,  firms  or 
corporations  whose  lands  or  other  property 
may  be  taken,  overflowed,  or  otherwise  dam- 
aged by  the  construction,  maintenance,  and 
operation  of  the  said  works  in  accordance 
with  the  laws  of  the  state  where  such  lands 
or  other  property  may  be  situated." 

The  parties  are  agreed  that  the  laws  of 
Iowa  applicable  to  the  congressional  act  are 
those  pertaining  to  the  condemnation  of 
private  property  for  public  use.  Our  Con- 
stitution (art.  1,  §  18)  provides  that  private 
property  may  not  be  "taken''  for  public 
use  without  just  compensation  first  being 
made.  The  congressional  act  is  somewhat 
broader  in  its  terms,  and  provides  for  com- 
pensation to  all  persons  "whose  lands  or 
other  property  may  be  taken,  overflowed, 
or  otherwise  damaged."  That  the  defend- 
ant would  be  liable  to  any  property  owner 
for  appropriate  and  proximate  damages  is 
conceded.  Whether  the  basis  of  its  liability 
rests  theoretically  upon  contract  or  tort  ia 
not  now  material  for  our  consideration. 
Possibly   it   could   be   made   to   rest   upon 
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either  one :  upon  contract  on  the  theory  that 
its  acceptance  of  the  provisions  of  the  con- 
gi'easional  act  was  a  contractual  undertak- 
ing in  hehalf  of  all  property  owners  affected; 
upon  tort  on  the  theory  that  the  possession 
of  property  ''taken"  should  be  deemed  a 
continuing  trespass  until  compensation  be 
actually  made.  The  plaintiff  in  its  plead- 
ing appears  to  have  adopted  the  first 
theory,  and  the  trial  court  submitted  the 
case  on  such  theory,  and  we  shall  likewise 
adopt  it.  It  is  not  claimed  that  the  plain- 
tiil's  packing  plant  was  "taken"  within  the 
meaning  of  the  Iowa  law,  but  it  is  claimed 
that  it  was  damaged  within  the  meaning 
of  the  congressional  act. 

The  parties  dispute  in  argument  whether 
the  plniniifl's  so-called  "right  of  redemp- 
tion" was  "other  property"  within  the 
meaning  of  the  congressional  act.  The 
plaintififs  theory  of  the  case  carves  out  of 
the  fee-simple  estate  the  "right  of  redemp- 
tion" as  being  plaintiff's  distinctive  and 
exclusive  property.  The  defendant  con- 
tends that  such  right  of  redemption  is  not 
"land  or  other  property"  within  the  mean- 
ing of  the  congressional  act.  Defendant 
also  contends  that  under  the  rule  of  ejusdem 
generis  the  term,  "other  property,"  must 
be  construed  to  refer  to  landed  property; 
whereas  the  plaintiff  contends  that  the 
right  of  redemption  is  an  interest  in  real 
estate,  and  in  any  event  is  property,  and 
that  the  rule  of  ejusdem  generis  has  no  ap- 
plication. The  packing  plant  was  land. 
The  plaintiff  was  the  owner  of  it  in  fee 
simple.  If  the  water  damaged  it,  it  was  a 
damage  to  land.  The  fact  that  the  plain- 
tiff had  encumbered  Its  title  with  a  mort- 
gage did  not  change  its  relation  to  the  fee 
title.  By  the  terms  of  the  mortgage  it  had 
a  right  to  pay  the  debt  and  discharge  the 
lien  at  any  time.  Independent  of  the  terms 
of  the  mortgage  it  had  such  right  as  a 
matter  of  equity.  This  was  its  "right  of 
redemption."  This  right  would  continue 
indefinitely  until  foreclosure  sale  and  until 
one  year  thereafter.  As  a  matter  of  term- 
inology, the  right  of  redemption  before  sale 
is  often  referred  to  as  the  equitable  right 
of  redemption,  and  the  right  after  execu- 
tion sale  as  the  statutory  right  of  redemp- 
tion. Wliether  exercised  before  sale  or  after, 
the  right  of  redemption  is  essentially  the 
same.  It  is  the  right  to  discharge  a  lien 
by  payment  of  the  debt.  The  purchaser  at 
execution  sale  holds  a  lien,  and  a  lien  only, 
until  his  right  to  a  deed  matures  by  the 
expiration  of  one  year.  The  mortgagor  holds 
his  fee-simple  title  for  the  same  period. 
It  was  expressly  so  held  in  Dolan  v.  Mid- 
land Blast  Furnace  Co.  126  low^a,  256,  100 
N.  W.  45.  The  title  of  the  mortgagor  being 
thus  complete,  the  right  of  redemption  adds 
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nothing  to  his  title  or  estate,  and  carves 
nothing  out  of  it.  It  follows  that  if  the 
cellars  were  flooded  as  a  result  of  the  main- 
tenance of  the  dara,  the  resulting  damages 
would  be  a  damage  to  land,  and  the  defend- 
ant would  be  liable  therefor  under  the  terms 
of  the  congressional  act.  It  would  likewise 
follow  that  such  liability  would  inure  to 
the  exclusive  benefit  of  the  plaintiff  were  it 
not  for  the  provisions  of  our  statute  (Code, 
§  4065),  which  provides  as  follows:  "When 
real  estate  has  been  sold  on  execution,  the 
purchaser  thereof,  or  any  person  who  has 
succeeded  to  his  interest,  may,  after  his 
estate  becomes  absolute,  recover  damages 
for  any  injury  to  the  property  committed 
after  the  sale  and  before  possession  is  de- 
livered under  the  conveyance." 

The  purpose  and  effect  of  this  statute  is 
to  protect  the  execution  purchaser  against 
intervening  waste  and  spoliation  after  he 
has  bound  himself  by  his  bid  and  before  he 
has  become  entitled  to  take  title  or  posses- 
sion. If  before  the  expiration  of  the  statu- 
tory year  of  redemption  the  mortgagor  shall 
redeem,  then  the  claim  of  the  execution  pur- 
chaser is  fully  discharged,  and  he  has  no 
further  interest  in  the  question  of  waste  or 
damages.  In  other  words,  the  statute  sub- 
jects such  a  claim  for  damages  to  the  same 
lien  as  the  land  itself.  If  no  redemption  be 
made,  then  the  execution  purchaser  is  en- 
titled to  demand  all  the  property  upon  which 
he  placed  his  bid,  or  its  equivalent  in  the 
form  of  damages.  In  such  event  the  owner 
of  the  land  as  mortgagor  loses  the  right  to 
claim  intervening  damages  in  the  same  way 
and  at  the  same  time  that  he  loses  his 
land,  viz.,  by  the  failure  to  redeem  from 
the  debt  within  one  year.  If  he  does  redeem 
then  both  the  land  and  the  claim  for  inter- 
vening damages  continue  to  be  his.  Under 
the  statute  the  claim  for  damages  inures 
to  the  benefit  of  both  debtor  and  creditor. 
The  claim  of  the  creditor  is  paramount  in 
the  same  sense  that  his  lien  is  paramount 
to  the  debtor's  title.  Such  paramount  right, 
however,  is  contingent  only,  and  is  wholly 
subject  to  the*  will  and  act  of  the  debtor.  In 
a  legal  sense,  it  is  at  all  times  within  the 
power  of  the  debtor  to  discharge  the  lien 
of  the  creditor,  and  thereby  to  protect  both 
his  title  and  his  cause  of  action  for  dam- 
ages. In  this  case  there  was  no  redemption. 
Under  the  statute,  therefore,  the  title  and 
ownership  of  the  real  estate  and  all  inter- 
vening damages  thereto  vested  in  the  execu- 
tion purchaser.  The  interest  of  the  debtor 
in  both  was  wholly  extinguished.  Counsel 
for  appellee  have  fully  perceived  the  diffi- 
culty confronting  them  at  this  point.  They 
therefore  disclaim  intent  to  claim  damages 
for  injury  to  the  real  estate  or  to  the  pos- 
session  thereof.      They   contend,   however, 
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that  their  client's  right  of  redemption  was 
a  valuable  right,  measured  by  the  value  of 
the  property  less  the  encumbrance,  and  that 
such  right  was  an  interest  in  real  estate. 

W'hat  we  have  already  said  indicated  our 
view  that  the  right  of  redemption  is  not  an 
estate  nor  an  interest  in  lands  in  any  other 
sense  than  that  it  is  a  necessary  incident 
of  ownership,  attaching  to  it  and  following 
it  at  all  times.  While  the  ownership  con- 
tinues the  right  of  redemption  continues. 
When  the  ownership  ceases  the  right  of  re- 
demption ceases  likewise,  of  necessity. 
There  can  be  no  right  of  redemption  with- 
out ownership;  and  ownership  without  a 
right  of  redemption  would  not  be  ownership. 
If  the  plaintiff  suffered  any  damages  from 
the  flooding  of  the  cellars,  it  was  because  it 
was  the  owner  of  the  plant.  How,  then, 
can  we  avoid  the  effect  of  the  statute  above 
quoted,  and  fail  to  say  that  whatever  dam- 
ages were  then  suffered  have  gone  the  way 
of  the  ownership  to  the  execution  pur- 
chaser? Conceding  that  a  rig'ht  of  redemp- 
tion has  value  as  contended,  such  value  is 
precisely  the  same  as  the  value  of  owner- 
ship subject  to  the  encumbrance,  and  such 
was  the  measure  of  damage  submitted  by 
the  court  to  the  jury.  If  the  value  of  the 
property  had  been  totally  extinguished  by 
the  injuries  complained  of,  the  measure  of 
damage  to  the  owner  would  have  been 
precisely  the  same  as  that  adopted  herein. 
The  fact  that  the  measure  of  damage  for 
the  loss  of  the  entire  property  and  that  for 
the  loss  of  the  right  of  redemption  are 
identical  is  of  itself  suggestive  of  the  essen- 
tial identity  of  the  alleged  causes  of  action 
themselves. 

Plaintiff  places  considerable  reliance  upon 
certain  language  used  in  the  case  of  Con- 
way V.  Sherman,  78  Iowa,  588,  43  N.  W, 
541.  The  holding  in  that  case  was  adverse 
to  the  plaintiff  therein,  and  therefore  to  the 
theory  of  the  plaintiff  herein.  A  directed 
verdict  therein  was  sustained.  In  the  dis- 
cussion of  the  case,  however,  it  was  said 
that  the  measure  of  damage  for  loss  of 
a  right  of  redemption  would  be  the  value  of 
the  property  less  the  encumbrance.  It  was 
not  held  therein  that  a  cause  of  action  would 
lie  for  the  loss  of  a  right  of  redemption  as 
distinguished  from  the  damage  to  the  prop- 
erty. It  might  be  said,  however,  that  this 
was  the  implication  of  the  discussion.  It 
should  be  borne  in  mind,  however,  that  the 
discussion  simply  proceeded  upon  the  as- 
sumption or  theory  of  the  plaintiff,  and 
was  pointing  out  additional  defect  or  error. 
For  the  purpose  of  the  discussion  the  gen- 
eral theory  of  liability  put  forward  by  plain- 
tiff therein  was  simply  assumed.  The 
question  which  is  now  before  us  was  not 
passed  on  at  all.  All  that  can  be  claimed, 
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therefore,  by  plaintiff  now  is  that  the 
measure  of  damage  adopted  in  the  case  at 
bar  was  consistent  with  the  Conway  Case. 
If  we  could  sustain  plaintiff's  theory  of 
liability,  the  measure  of  damage  adopted 
would  seem  to  follow  logically. 

Damages  to  private  property  by  public 
improvement  when  assessed  are  assessed 
once  for  all,  and  include  all  damages  sus- 
tained by  the  owner  present  or  future  by 
reason  of  a  proper  use  and  maintenance  of 
the  public  improvement.  Hileman  v.  Chi- 
cago G.  W.  R.  Co.  113  Iowa,  592,  85  N.  W. 
800;  Richardson  v.  Centerville,  137  Iowa, 
255,  114  N.  W.  1071. 

II.  Turning  to  another  phase  of  the  case, 
can  it  be  said  in  any  legal  sense  that  the 
flooding  of  the  cellars  was  the  proximate 
cause  of  the  plaintiff's  loss  of  ownership  of 
its  plant,  or  its  loss  of  its  right  of  redemp- 
tion? The  plaintiff  puts  forward  as  an 
clement  in  its  case  its  own  financial  in- 
ability to  make  redemption  except  by 
obtaining  credit  from  a  third  party  by 
pledge  of  the  property.  Because  of  such 
financial  inability  it  was  rendered  dependent 
upon  the  mood  and  temper  of  sudi  third 
party.  The  condition  of  the  cellars  being 
such  as  to  dissuade  such  third  party,  the 
injury  to  the  plaintiff,  as  contended,  neces- 
sarily followed.  In  order  to  simplify  the 
discussion,  we  will,  for  a  moment,  elimi- 
nate entirely  the  question  of  plaintiff's  in- 
ability, and  inquire  into  the  legal  status  of 
the  parties,  regardless  of  such  question. 
Suppose  that  Schaper,  who  is  shown  to 
have  abundant  means,  had  been  the  owner 
of  the  property,  and  therefore  the  owner 
of  the  right  of  redemption:  Could  he  have 
put  forward  the  claim  that  the  presence  of 
the  water  in  the  cellar  caused  him  to  fear 
to  exercise  his  right  of  redemption,  and 
that  thereby  he  abandoned  and  lost  the 
same,  and  could  he  have  made  such  claim 
the  basis  of  liability  on  the  part  of  the 
defendant  for  having  destroyed  his  right 
of  redemption?  Under  the  instructione  of 
the  trial  court  herein,  he  could  not.  The 
trial  court  instructed  the  jury  that  it  was 
the  duty  of  the  plaintiff  to  redeem  if  it 
could,  and  to  use  all  reasonable  efforts  to 
obtain  the  means  to  redeem,  even  though 
Schaper  had  refused  to  extend  credit.  Con- 
cededly  if  the  plaintiff  had  been  financially 
able  to  redeem,  it  would  have  been  required 
to  redeem  as  a  condition  precedent  to  this 
action.  If  it  had  redeemed  it  could  have 
recovered  from  the  defendant  the  actual 
damages  sustained  by  the  flooding  of  the 
cellars.  It  could  not  have  recovered  the 
value  of  its  so-called  "right  of  redemption." 
Manifestly  a  recovery  of  the  amount  of 
damages  actually  inflicted  upon  the  premises 
would  be  full  justice.    If  such  would  be  the 
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limit  of  recovery  to  Schaper  as  owner  and 
redemptioner,  and  if  sudi  would  be  the 
same  limit  of  recovery  to  the  plaintiff  herein 
if  it  had  redeemed,  why  should  the  financial 
inability  of  the  plaintiff  increase  the  liabil- 
ity of  the  defendant  for  the  same  act? 
The  trial  court  instructed  the  jury  tha£ 
in  order  to  render  a  verdict  for  the  plain- 
tiff it  was  not  enough  to  show  that  the 
flooding  of  the  cellars  was  a  contributing 
cause  to  the-  loss  of  the  right  of  redemp- 
tion, but  it  must  be  shown  that  it  was  the 
sole  cause.  So  far  as  appears  in  this  case, 
the  actual  damage  inflicted  upon  the  prop- 
erty was  nominal.  How  can  it  be  said  that 
such  damage  was  the  sole  cause  of  the 
loss  of  the  right  of  redemption  by  plam- 
tiff,  when  its  own  financial  inability  to  re- 
deem is  put  forward  as  an  essential  element 
in  its  case?  The  record  does  not  disclose 
what  its  actual  financial  condition  was,  nor 
the  amount  of  its  capital  stock.  It  appears 
only  in  a  general  way  that  it  was  not  able 
financially  either  to  operate  the  plant  or 
to  make  the  redemption  without  the  help 
of  credit  from  Schaper.  The  plaintiff  is  a 
corporation.  The  amount  of  its  capital  stock 
was  made  great  or  small  according  to  the 
wish  of  its  promoters.  Presumptively  it 
was  made  small,  too  small  to  conduct  the 
business  for  which  it  was  organized.  Does 
that  fact  furnish  reason  why  a  different 
rule  of  law  should  obtain  in  its  favor  as 
regards  damages  inflicted  upon  its  prop- 
erty? Can  this  fact  be  made  an  element 
of  its  case  whereby  a  claim  for  damages, 
which  would  have  been  comparatively  small 
if  held  by  a  corporation  of  adequate  means, 
may  be  multiplied  manyfold?  What  was 
done  in  this  case  was  to  hold  the  defendant 
liable  for  the  full  alleged  value  of  the  plant 
less  the  encumbrance  thereon.  Why?  Be- 
cause the  plaintiff  was  unable  to  redeem 
without  the  help  of  Schaper,  and  Schaper 
would  not  help  because  he  had  seen  the 
water.  We  think  it  dear  that  the  nature 
of  defendant's  liability  for  the  flooding-  of 
the  eellara  was  precisely  the  same,  whether 
the  plaintiff's  capital  was  large  or  small. 
The  fact  that  such  damage  inured  to  the 
benefit  of  the  execution  purchaser  was  be- 
yond the  control  of  the  defendant. 

If  the  defendant  had  been  guilty  of  some 
wrongful  act  directed  against  the  plaintiff 
because  of  its  actual  conditions,  a  different 
question  would  be  presented.  No  wrongful 
act  in  causing  the  injury  is  charged  against 
the  defendant.  Its  liability  is  predicated 
upon  the  provisions  of  the  congressional  act; 
and  the  one  wrong  charged  against  it  now 
is  its  failure  to  pay  the  damages.  Under 
our  statute  above  quoted  the  plaintiff  was  in 
no  position  to  demand  the  damage  until 
he  had  redeemed.  Until  redemption  be 
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made,  the  claim  of  the  execution  purchaser 
was  superior.  That  fact  appears  to  have 
been  recognized  by  the  plaintiff,  and  no  de- 
mand for  damages  appears  to  have  been 
made  prior  to  the  bringing  of  this  suit. 
The  authorities  cited  by  tbe  plaintiff  at 
this  point  are  cases  of  intentional  and 
malicious  interference  by  intermeddlers 
with  contracts  between  others.  The  rule 
put  forward  is  that  where  one  intentionally 
and  maliciously  induces  another  to  breach 
his  contract,  he  thereby  becomes  himself  a 
party  to  the  breach  and  is  liable  for  -dam- 
ages. The  defendant  was  guilty  of  no 
such  act.  If  it  had  been,  its  liability  could 
not  be  predicated  upon  the  provisions  of 
the  congressional  act.  Such  a  wrong  would 
not  be  a  damage  to  property.  If  the  de- 
fendant were  guilty  of  interference  with  a 
contract,  it  could  become  liable  only  for 
such  damages  as  flowed  naturally  and 
proximately  from  the  breach.  But  an  action 
for  such  damages  would  be  strictly  a  per- 
sonal action.  The  subject-matter  thereof 
would  be  entirely  foreign  to  the  congres- 
sional act  and  to  the  condemnation  statute. 
It  is  clear  also  that  neither  the  pleadings 
nor  the  evidence  presents  a  case  of  meddling 
or  interference  with  a  contract  on  the  part 
of  the  defendant;  nor  do  they  present  a 
situation  where  the  plaintiff  may  put  for- 
ward its  financial  weakness  as  an  element 
of  its  case.  A  state  of  facts  which  would 
warrant  a  consideration  of  a  plaintiff's 
financial  disability  in  his  favor  is  particular- 
ly pertinent  to  wrongs  perpetrated  upon  a 
natural  person  rather  than  upon  an  artificial 
person.  A  natural  person  may  be  subjected 
to  intentional  and  malicious  injuries  to 
which  a  mere  corporation  is  not  susceptible. 
A  human  being,  though  stripped  of  prop- 
erty, must  still  live  on,  and  bear  the  in- 
evitable burdens  of  his  life.  Wife  and 
child  must  be  sheltered  and  fed;  daily  obli- 
gations must  be  met ;  the  grocer  and  the 
milkman  must  be  paid;  pride  of  character 
and  sense  of  honor  are  his  continuing  goad. 
They  command  his  enei^es  and  hold  him 
to  a  continuing  service.  His  one  resource 
is  his  earning  capacity  and  his  opportunity 
for  employment,  A  wrongful  interference 
with  his  contract  of  emplo3rment  affords 
him  a  right  of  action  for  damages  against 
the  wrongdoer.  An  action  for  damages  for 
interference  with  contracts  has  its  particular 
pertinency  to  contracts  of  individual  em- 
ployment. In  sudi  a  case  the  financial 
condition  of  the  complainant  may  become 
an  important  consideration.  But  this  right 
of  action  and  the  right  to  put  forward  there- 
in financial  disability  as  an  element  of  the 
case  have  little  pertinency  to  a  corporate 
plaintiff.  The  amount  of  the  capital  of  a 
corporation  is  always  a  matter  within  the 
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▼olition  of  its  organizers  and  stockfaoldera. 
By  the  same  volition  it  may  be  increased 
or  decreased.  If  it  be  stripped  of  its 
capital  its  function  is  finished.  It  does  not 
seek  employment,  and  never  becomes  a 
wage-earner.  By  force  of  its  insolvency 
alone,  it  dies  artificially.  It  is  therefore 
not  easily  subjected  to  malicious  wrongs, 
and  is  in  no  position  to  command  the  sym- 
pathy of  the  law  for  the  paucity  of  its 
assets.  The  doctrine  itself  which  the  plain- 
tifi'  invokes  is  one  of  the  mercies  which 
have  ingrafted  themselves  here  and  there 
upon  the  law  and  have  bent  its  straight 
lines  somewhat.  Such  doctrine  is  not 
wholly  in  accord  with  strict  legal  unifor- 
mity. But  it  is  merciful  in  its  nature,  and 
finds  its  justification  in  the  higher  levels 
of  equity,  and  perhaps  in  the  ancient 
foundations  of  the  law.  'To  do  justly  and 
to  love  mercy"  is  the  Mosaic  floor  of  the 
structure  of  our  civilization.  But  mere 
mercy  as  such  is  a  response,  not  to  artificial 
entities,  but  to  fiesh  and  blood  in  the 
struggle  for  life.  For  cases  illustrative  of 
the  application  of  this  doctrine  see  Hollen- 
beck  V.  Ristine,  114  Iowa,  367,  86  N.  W. 
377;  Kock  v.  Burgess,  167  Iowa,  727,  149 
N.  W.  858;  Faunce  v.  Searles,  122  Minn. 
343,  142  X.  W.  816;  Lucke  v.  Clothing  Cut- 
ters &  T.  Assembly,  77  Md.  396,  19  L.R.A. 
408,  39  Am.  St.  Rep.  421,  26  Atl.  505.  See 
also  citations  in  8  R.  C.  L.  §  174.  We 
find  no  case  where  the  doctrine  has  found 
application  to  an  artificial  person. 

In  this  case  the  capital  of  the  plaintiff 
corporation  was  precisely  what  its  orga- 
nizers and  stockholders  made  it.  Their 
implied  obligation  to  the  public  was  to 
furnish  and  maintain  it  with  sufficient 
capital  to  conduct  the  business  for  which 
it  was  organized.  If  the  capital  of  the  cor- 
poration was  not  sufiicient  to  enable  it  to 
pay  its  debts,  and  thereby  to  protect  its 
property  against  execution  sale,  the  loss  of 
the  property  was  the  only  ultimate  alter- 
native. There  was  no  legal  impediment  to 
the  increase  of  the  capital  up  to  the  needs 
of  the  corporation.  If  it  be  true  that  the 
plant  was  worth  twice  as  much  as  the 
judgment  against  it,  it  would  seem  to  be 
the  first  requirement  of  business  prudence 
to  increase  the  capital  stock  sufficiently  to 
enable  the  discharge  of  the  debt.  If  the 
plaintiff  was  unable  to  redeem  because  of 
the  shortage  of  capital,  was  not  the  shortage 
of  capital  the  controlling  and  proximate 
cause  of  the  loss  of  the  property?  In  any 
event  there  is  no  room  here  for  the  appli- 
cation of  the  rule  that  financial  disability 
may  be  a  consideration  in  plaintiff's  favor, 
and  this  is  so  even  regardless  of  the  cor- 
porate character  of  the  plaintiff. 

III.  Taking  the  view  most  favorable  to 
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the  plaintiff  of  the  contract  with  Schaper 
and  the  alleged  breach  thereof,  it  was  a 
promise  to  loan  money.  The  nature  of  the 
contract  was  such  that  the  breach  of  it 
left  the  parties  as  it  found  them.  If  the 
plaintiff  had  sued  Schaper  for  the  breach, 
it  could  have  recovered  nothing  but  nominal 
damages.  It  was  expressly  so  held  in  Thorp 
V.  Bradley,  76  Iowa,  50,  39  N.  W,  177.  In 
the  cited  case  tiie  defendant  was  alleged  to 
have  agreed  to  loan  money  for  the  purpose 
of  enabling  the  plaintiff  to  redeem  real 
estate,  and  to  have  breached  such  agree- 
ment, whereby  the  plaintiff  lost  his  right 
of  redemption.  It  was  held  that  only  nom- 
inal damages  could  be  recovered.  To  the 
same  effect  is  Lamb  v.  Buker,  34  Neb.  488, 
52  N.  W.  285.  li^  t^ere  could  be  no  recovery 
against  Schaper  for  the  breach  of  such 
agreement,  how  could  there  be  a  recovery 
against  the  defendant  for  unintentionally 
causing  such  breach?  The  holding  in  the 
cited  cases  is  that  the  damages  claimed  were 
remote  and  speculative,  and  not  proximate. 
And  such  is  the  situation  lierein. 

IV.  In  view  of  the  conclusion  reached  on 
other  features  of  the  case,  it  becomes  un- 
necessary for  us  to  consider  the  claim  that 
the  verdict  was  excessive  further  than  to 
announce  our  conclusion  thereon.  We 
think  the  verdict  was  shockingly  excessive. 

We  may  say  also  that  if  we  were  able  to 
adopt  the  plaintiff's  general  theory  of  lia- 
bility, we  should  have  to  say  that  the  evi- 
dence was  of  very  doubtful  sufficiency.  The 
evidence  which  we  have  set  forth  above  is 
the  main  support  of  the  verdict.  The  best 
that  could  be  said  for  it  is  that  it  is  a 
gossamer  thread.  It  relates  wholly  to  mat- 
ters that  are  and  were  within  the  breast 
of  the  witnesses.  It  was  incapable  of  test 
or  disproof  save  by  the  contemporaneous 
conduct  of  the  witnesses.  Such  conduct  of 
the  witnesses  was  glaringly  contradictory 
to  their  testimony.  The  magnitude  of  the 
verdict  is  equaled  only  by  the  tenuity  of 
the  evidence. 

We  hold  that  the  damages,  if  any,  which 
accrued  against  the  defendant  were  those 
only  which  arose  proximately  out  of  the 
injury  to  the  plant  by  the  flooding  of  the 
cellar,  whether  such  injury  was  temporary 
or  permanent;  that  there  was  no  separate 
and  divisible  injury  to  the  right  of  redemp- 
tion as  distinguished  from  the  injury  to 
the  property,  and  to  the  ownership  thereof, 
and  to  the  right  of  possession;  that  the 
damages  claimed  for  alleged  interference 
with  the  contract  with  Schaper  and  the 
resulting  loss  of  the  property  through  the 
failure  to  redeem  were  remote  and  specula- 
tive, and  not  proximate.  These  conclusions 
have  the  support  of  the  following  additional 
authorities:     Dubuque  Wood  &  Coal  Asso. 
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V.  Dubuque*  30  Iowa,  176;  Georgia  v.  Kep- 
ford,  45  Iowa,  48-60;  Harrison  v.  Berkley, 
1  Strobh.  L.  526,  47  Am.  Dec.  578;  Alabama 
Power  Co.  v.  Keystone  Lime  Co.  191  Ala. 
58,  67  So.  833-836,  Ann.  Cas.  1917C,  878; 
Brink  v.  Wabasb  R.  Co.  160  Mo.  93,  53 
L.R.A.  811,  83  Am.  St.  Rep.  459,  60  S.  W. 
1058;  Gregory  v.  Brooks,  35  Conn.  446,  95 
Am.  Dec.  278;  Byrd  v.  English,  117  Ga.  192, 


64  L.ILA.  04,  43  S.  E.  419;  Sawyer  v.  Com. 
182  Mass.  246,  69  L.R.A.  726,  727,  65  N. 
E.  52. 

It  follows  from  these  conclusions  that  the 
trial  court  should  have  directed  a  verdict 
for  the  defendant.  The  judgment  below  is 
accordingly  reversed. 

All  the  Justices  concur. 


n  for  right  of  redemption  where  property  is 
taken  in  condemnation  proceedings. 


The  question  of  who  as  among  the 
many  possible  claimants  is  entitled  to 
the  compensation  in  condemnation  pro- 
ceeding's where  property  subject  to  the 
right  of  redemption  is  taken  or  injured 
is  not  here  considered.  As  between  the 
person  who  has  the  right  to  redeem  and 
the  condemnor,  can  the  former  have  a 
right  to  compensation  separate  from 
that  allowed  for  loss  of,  or  injury  to, 
the  property?  This  is  the  only  question 
here  annotated;  but  it  is  necessary  to 
discuss  the  right  of  the  mortgagee  and 
purchaser  to  compensation,  as  an  inci- 
dent to  the  discussion  of  the  rights  of 
the  mortgagor  or  owner. 

The  court  in  Wiss3k£ATH  Packing  Co. 
V.  Mississippi  River  Power  Co.  ante, 
790,  holds  that  the  right  to  redeem  is 
necessarily  an  incident  to  ownership  of 
the  property  that  is  subject  to  redemp- 
tion; hence,  the  owner  of  the  right  of 
redemption  is  not  entitled  to  compensa- 
tion except  as  he  is  entitled  thereto  as 
owner  of  the  property. 

Looking  at  the  question  from  the  prac- 
tical standpoint,  more  especially  that  of 
the  condemnor,  it  appears  that  there 
could  be  no  other  answer  than  the  one 
the  court  has  given.  If  the  condemnor 
should  be  obliged,  as  it  probably  would 
be  in  most  cases,  to  pay  full  compensa- 
tion to  the  purchaser,  another  compen- 
sation for  the  "right  to  redeem"  would 
evidently  impose  an  unjust  burden  upon 
it. 

The  theory  upon  which  the  court  based 
its  decision  is  sound.  In  respect  to  mort- 
gaged land  before  sale,  it  is  quite  clear 
that  the  mortgagor  must  base  his  claim 
to  compensation  upon  ownership  while 
the  mortgagee  claims  upon  his  lien,  the 
latter  never  taking  more  than  the  mort- 
gage debt.  The  foreclosure  sale  could 
not  well  change  the  situation  during  the 
period  of  redemption,  since  both  the 
legal  title  and  the  right  to  redeem  from 
the  lien  remain  in  the  mortgagor.  So, 
irrespective  of  the  question  of  who  gets 

the  compensation,  it  seems  quite  clear 
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that  the  mortgagor,  if  he  takes  at  all, 
takes  by  virtue  of  his  ownership.    There 
are  no  cases  in  which  compensation  for 
the  right  to  redeem  was  allowed  inde- 
pendently of  that  allowed  for  injury  to 
the  property.     The  principle   that   the 
mortgagor  takes,  when  he  does  take,  by 
virtue  of  his  ownership  incidentally  runs 
through  all  of  the  cases,  a  few  of  which 
are  here  cited:    Whiting  v.  New  Haven 
(1877)    45   Conn.   303;    Stopp   v.  Wilt 
(1899)    177   IlL    620,   52   N.    E.   1028; 
Hagerstown  v.  Groh  (1905)  101  Md.  560, 
61  Atl.  467,  4  Ann.  Cas.  943 ;  Farnsworth 
V.   Boston    (1878) '126  Mass.  1;   Cam- 
bridge V.  Fifield  (1879)  126  Mass.  428; 
Wood  V.  Westborough  (1885)  140  Mass. 
403,  5  N.  E.  613 ;  Bennett  v.  Minneapolis 
&  P.  E.  Co.  (1889)  42  Minn.  245,  44  N. 
W.  10 ;  Boutelle  v.  Minne^olis  (1894)  59 
Minn.  493,  61  N.  W.  554;  Thompson  v. 
Chicago,  S.  P.  &  C.  R.  Co.  (1892)  110 
Mo.  147, 19  S.  W.  77;  Utter  v.  Richmond 
(1889)  112  N.  Y.  610,  20  N.  E.  554;  Re 
Rochester  (1892)  136  N.  Y.  83, 19  L.R.A. 
161,  32  N.  E.  702;  Astor  v.  Hoyt  (1830) 
5  Wend.  (N.  Y.)  603;  Sherwood  v.  New 
York  (1860)  11  Abb.  Pr.  (N.  Y.)   347; 
Home  Ins.  Co.  v.  Smith  (1882)  28  Hun 
(N.  Y.)  296;  Youngs  v.  Stoddard  (1898) 
27  App.  Div.  162,  50  N.  Y.  Supp.  475; 
Bolton  V.  Seaman's  Bank  (1904)  99  App. 
Div.  581,  91  N.  Y.  Supp.  122;  Van  Loan 
V.  New  York  (1905)  105  App.  Div.  572, 
94  N.  Y.  Supp.  221;  Re  New  York  (1907) 
118  App.  Div.  117,  103  N.  Y.  Supp.  180; 
Re  Schott  (1913)  159  App.  Div.  824,  145 
N.  Y.  Supp.  18;  Re  Sea  Beach  R.  Co. 
(1907)  148  N.  Y.  Supp.  1080,  affirmed  in 
(1907)   121  App.  Div.  907,  106  N.   Y. 
Supp.  1144,  which  is  affirmed  in  (1909) 
196  N.  Y.  533,  89  N.  E.  1112 ;  Re  Woods 
Run  Ave.  (1910)  43  Pa.  Super,  Ct.  475; 
Aggs  V.  Shackelford  County  (1892)   85 
Tex.  145,  19  S.  W.  1085 ;  Gray  v.  David- 
son (1914)  78  Wash.  482,  139  Pac.  219. 
A  specific  application  of  the  principle 
is  made  by  the  cases  holding  that  under 
a  statute  or  charter  which  provides  that 
notice  of  the  condemnation  proceedings 
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shall  be  given  to  the  owners  of  the  land, 
notice  must  be  given  to  the  mortgagor: 
AVhiting  v.  New  Haven  (1877)  45  Conn. 
303;  South  Park  v.  Todd  (1884)  112  HL 
379;  Parish  v.  Gilmanton  (1840)  11  N. 
H.  293;  Gurnsey  v.  Edwards  (1853)  26 
N.  H.  224;  Bright  v.  Piatt  (1880)  32 
N.  J.  Eq.  362.  This  is  not  an  exhaustive 
list  of  cases,  the  few  here  cited  merely 
supporting  the  theory  that  the  mortgagor 
must  take  as  owner. 

And  the  mortgagor  must  be  made  a 
party  to  a  suit  in  equity  by  the  mort- 
gagee asking  thaj;  the  fund  be  applied 
to  the  pavment  of  the  mortgage  debt. 
Hagerstown  v.  Groh  (1906)  101  Md.  560, 
61  Atl.  467,  4  Ann.  Gas.  943. 

The  mortgagor  as  owner  is  entitled  to 
the  fund  in  condemnation  proceedings 
for  injuries  to  the  land  if  the  mort- 
gagee's security  is  not  weakened.  Stopp 
v.  Wilt  (1899)  177  HL  620,  62  N.  E. 
1028. 

And  the  mortgagor  cannot  be  deprived 
of  the  fund  by  a  release  of  all  claims 
for  damages  filed  by  the  mortgagee  since 
the  filing  of  such  waiver  does  not  en- 
title the  condemnor  to  credit  the  amount 
of  damages  in  reduction  of  the  mortgage 
debt.  Brainard  v.  Boston  &  N.  Y.  C. 
R.  Co.  (1869)  12  Gray  (Mass.)  407 
(Semble). 

In  Commercial  Nat.  Bank  v.  Johnson 
(1897)  16  Wash.  636,  48  Pac.  267,  it  was 
held  that  the  purchaser  at  a  foreclosure 
sale  upon  his  own  mortgage,  of  land  in- 


jured by  a  taking  under  eminent  do- 
main proceedings,  must  assert  his  claims 
to  the  fund  before  the  time  for  redemp- 
tion expires,  or  lose  the  same,  since  the 
mortgagor  with  the  right  to  redeem  is 
entitled  to  notice  of  the  purchaser's  in- 
tention in  respect  to  the  fund. 

Damages  for  injuries  to  abutting  prop- 
erty caused  by  a  change  in  the  street 
grade  should  be  paid  to  the  mortgagee 
or  his  assigns  where  the  award  is  made 
after  the  foreclosure  sale  to  the  mort- 
gagee, and  there  is  no  redemption,  al- 
though the  proceeding  to  grade  the  street 
was  commenced  before  the  sale.  Moritz 
V.  St.  Paul  (1893)  62  Minn.  409,  54  N. 
W.  370. 

in  Dollar  Sav,  Fund  &  T.  Co.  v.  Belle- 
vue  (1911)  230  Pb.  240,  79  Atl.  496,  it 
was  held  that  the  mortgagee  had  an 
equitable  right,  as  against  the  mortgagor, 
to  participate  in  the  distribution  of  the 
award  to  the  extent  of  the  mortgage  debt, 
the  property  having  been  sold  on  fore- 
closure after  being  injured  by  the  taking 
under  eminent  domain  proceedings  so 
much  that  it  brought  only  a  fractional 
part  of  the  mortgage  debt.  It  will  be 
observed  that  the  mortgagor  claimed  the 
award  not  by  reason  of  his  right  to  re- 
deem, but  on  the  ground  that  he  owned 
the  property  at  the  time  it  was  injured. 
This  contention  was  not  disputed,  but 
the  mortgagee's  equitable  lien  upon  the 
fund  was  upheld.  J.  W.  M. 
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MRS.  MABEL  C.  BARBER 

V. 

LOUISIANA  RAILWAY  &  NAVIGATION 
COMPANY,  Appt. 

(—La.  — ,  76  So.  199.) 

Master  and  servant  —  engine  pilot  — 
form. 

1.  A  railroad  company  is  not  guilty  of 
negligence  in  using  a  "stub  pilot"  instead  of 
a  "long-nose  pilot,"  both  kinds  being  used 
on  standard  railroads. 
For  oilier  cdsea,  see  Master  and  Servant,  II, 

a,  //,  d,  (3),  in  Dig,  1^2  N.  8, 

Headnotes  by  Sommebville,  J. 


Same  •»  style  of  locomotive. 

2.  A  railroad  company  is  not  guilty  of 
negligence  in  using  a  light  locomotive,  suf- 
ficient, however,  to  pull  its  passenger  train. 
For  other  cases,  see  Master  and  Servant,  II. 

a,  h  d,  (S),  in  Dig.  1-^2  N.  8. 

Same  —  test. 

3.  The  proper  size  of  a  locomotive  is  deter- 
mined by  the  tonnage  to  be  pulled,  and  not 
by  its  ability  to  knock  animals  off  of  the 
track,  without  leaving  the  rails. 

For  other  cases,  see  Master  and  Servant,  II. 
a,  h  d,  (3),  in  Dig.  1-52  S.  8. 

Statute  —  constitutionality  —  when  de- 
termined. 

4.  llie  constitutionality  of  a  law  will  not 
be  considered  unless  specially  pleaded. 

For  other  easeSy  see  Pleading,  III.  h,  in  Dig. 
1-^2  y.  8. 


Note.  —  The  question  whether  furnishing 
for  servant's  use  an  article  in  general  use 
is  the  measure  of  the  master's  dutv  is  dis- 
cussed  in  the  notes  to  Wiita  v.  Interstate 
Iron  Co.  16  L.R.A.(N.S.)  128,  and  Dean  v. 
Central  City  Light  &  P.  Co.  27  L.R.A.(N.S.) 
381. 
L.R.A.1017F. 


As  to  duty  of  railroad  to  remove  obstruc- 
tion on  right  of  way  interfering  with  look- 
out from  train,  see  note  to  Chesapeake  & 
O.  R.  Co.  v.  Mason,  L.R.A.1916F,  130. 

As  to  excessive  or  inadequate  damages  for 
death,  see  note  In  L.R.A.1916C,  820. 


BARBER  V.  LOUISIANA  B.  &  NAY.  00. 


803 


Ehrldence  —  judgment    between    otber 
parties. 

5.  It  was  error  to  admit  in  eridence  be- 
fore the  jury  the  record  of  another  suit 
brought  by  another  plaintiff  against  the 
same  defendant  to  recover  damages  for  a 
similar  accident  at  a  different  time  and 
place. 

For  other  caaea,  see  Evidence,  XL  k,  in  Dig. 
1-52  X,  8. 

Master  and  servant  —  obstruction   on 
railroad. 

6.  A  railroad  company  should  not  allow 
to  remain  upon  its  right  of  way  any  ob- 
structions not  necessary  to  the  exercise  of 
its  franchise,  such  as  weeds,  bushes,  hedges, 
treeSy  and  the  like. 

For  other  cases,  see  Master  and  Servant,  II, 
»,  4,  d,  (2),  in  Dig,  1-52  N.  8. 

(June  11,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Caddo  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  the 
death  of  her  husband,  alleged  to  have  been 
caused  by  defendant's  negligence.  Modified 
and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wise,  Randolph,  Rendall,  & 
Freyer,  for  defendant: 

A  master  is  not  bound  to  furnish  the 
safest  and  best  appliances,  but  his  obliga- 
tion is  met  when  he  furnishes  such  as  are 
reasonably  safe  and  suitable  for  the  pur- 
pose in  view. 

Simon  v.  Black  Lake  Lumber  Co.  127  La. 
1071,  64  So.  354;  Dill  v.  C.  L.  Smith  Lum- 
ber Co.  130  La.  363,  57  So.  1006. 

Where  the  employer  does  what  is  com- 
monly and  generally  done  by  persons  or 
corporations  in  the  same  line  of  business, 
he  is  not  guilty  of  actionable  negligence. 

Travis  v.  Kansas  City  Southern  R.  Co. 
121  La.  887,  46  So.  909;"  Elliott,  Railroads, 
2d  ed.  9  1274. 

Plaintiff  must  establish  with  reasonable 
certainty  defendant's  fault  and  the  con- 
nection between  the  same  and  the  injury. 

Rohr  v.  New  Orleans  Gaslight  Co.  136 
La.  546,  67  So.  361. 

Messrs.  Blanchard  &  Smith  and  James 
O.  Palmer  for  appellee. 

Somraerville,  J,,  delivered  the  opinion 
of  the  court: 

Walter  J.  Barber,  plaintiff's  husband,  a 
locomotive  engineer  on  one  of  defendant's 
trains  going  south  from  Shreveport  to  Xew 
Orleans,  was  mortally  injured  about  2  a.  m. 
on  September  17,  1914,  at  or  near  a  private 
crossing  in  a  lane  in  the  parish  of  Avoyelles 
by  the  derailment  of  the  train,  caused  by 
the  locomotive  striking  and  running  over  a 
L.R.A.1917F. 


mule.    Barber  survived  about  twenty  hours, 
dying  in  a  sanitarium  in  Shreveport. 

His  widow,  in  behalf  of  herself  and  two 
minor  children,  one  a  boy  sixteen  years  of 
age,  and  the  other  a  girl,  thirteen  years  old 
at  the  time  of  their  father's  death,  sued  the 
defendant  company  for  $30,000  damages  for 
his  sufferings  and  death.  The  grounds  of 
alleged  negligence  on  the  part  of  the  de- 
fendant company  may  be  briefly  stated  as 
follows : 

(1)  The  locomotive  pulling  the  train  was 
too  light  for  the  service  required  of  it. 

(2)  That  the  said  locomotive  was  equipped 
with  a  stub  pilot  instead  of  the  safer  long- 
nose  pilot. 

(3)  That  the  right  of  way  was  obstructed 
by  weeds,  bushes,  and  trees  so  high  as  to 
prevent  the  engineer  and  fireman  from  see- 
ing the  animal  in  time  to  avert  the  collision. 

Defendant,  answering,  admitted  the  al- 
leged employment,  accident,  and  death,  but 
specially  denied  all  negligence  on  its  part, 
and  specially  pleaded  that  the  accident  was 
unavoidable,  and  happened  through  the  risk 
of  the  employment  and  service,  which,  un- 
der the  laW|  are  assumed  by  the  engineer, 
or  was  caused  by  the  negligence  of  the 
engineer  or  fireman,  his  fellow  servant,  in 
not  keeping  a  proper  lookout,  and  through 
no  fault  of  the  defendant.  Defendant, 
further  answering,  pleaded  in  the  alterna- 
tive contributory  negligence  of  the  engineer 
and  fireman,  his  fellow  employee,  in  not 
keeping  a  proper  lookout. 

After  a  lengthy  trial  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff  for  $15,000, 
itemized  as   follows: 

(1)  For  physical  pain  and  mental  anguish 
suffered  by  the  deceased,  $5,000. 

(2)  For  grief  and  sorrow  and  mental  an- 
guish suffered  by  plaintiffs  by  reason  of  the 
death  of  deceased,  $2,500. 

(3)  For  the  loss  by  plaintiffs  of  the  love 
and  companionship  of  the  deceased,  $2,500. 

(4)  For  the  loss  of  support  and  mainte- 
nance, $5,000. 

Defendant  has  appealed  from  the  judg- 
ment. 

Counsel  for  the  defendant  call  our  atten- 
tion to  two  bills  of  exceptions  taken  by 
them  to  the  rulings  of  the  district  judge 
during  the  progress  of  the  trial. 

Plaintiff  offered  a  witness  to  prove  that 
the  engine  in  question  was  the  same  engine 
on  which  Frank  Wright,  engineer,  was 
killed  some  time  before  the  accident  com- 
plained of  in  this  case,  to  which  counsel 
for  the  defendant  objected  on  the  ground 
of  irrelevancy  and  the  injection  into  this 
case  of  other  and  different  matters  calculat- 
ed to  prejudice  the  jury  against  the  defend- 
ant. 

The    bill    further   recites   that   Wright's 
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widow  did  not  bring  any  suit  against  the 
defendant;  but  the  fireman,  Mot-es  SamueU, 
did  bring  a  suit,  which  was  still  pending  in 
the  district  court  for  the  parish  of  Caddo, 
and  the  witness  having  stated  that  some 
of  the  information  he  got  in  relation  to 
said  matters  was  from  said  fireman,  counsel 
for  plaintiff  introduced  the  petition  and 
answer  in  the  said  suit,  which  was  objected 
to  by  the  defendant  on  the  same  grounds, 
all  of  which  objections  were  overruled  for 
the  following  reasons:  "Per  curiam:  Not 
having  the  stenographer's  notes  of  evidence 
before  me,  cannot  say  whether  facts  are 
correctly  stated.  Whatever  evidence  was 
let  in  was  on  the  theory  of  notice  to  de- 
fendant that  bushes  on  the  right  of  way 
were  dangerous." 

'  In  the  petition  in  the  Samuels  suit  it 
was  alleged  that  the  engineer  ran  over  a 
cow  and  the  engine  was  derailed  in  the 
parish  of  Natchitoches  on  July  12,  1913, 
and,  as  a  consequence,  that  the  said  Samuels 
was  badly  scalded  and  burned. 
I  The  said  petition  charged  that  the  pilot 
was  worn,  dangerous,  and  unsafe,  that  the 
track  was  not  fenced  where  the  collision 
occurred,  and  that  the  right  of  way  was 
grown  up  in  bushes  and  underbrush,  be- 
hind whieh  the  said  cow  was  concealed,  not 
more  than  7  or  8  feet  from  the  track  of 
said  company. 

It  does  not  appear  that  the  trial  judge 
charged  the  jury  that  the  evidence  was  ad- 
mitted for  the  restricted  purpose  set  forth 
in  his  per  curiam.  And  we  think  that  no 
evidence  was  necessary  to  inform  defend- 
ant's foreman  and  others  that  animals 
straying  on  defendant's  right  of  way  might 
hide  in  the  bushes  thereon,  and  thence  come 
suddenly  on  the  track  immediately  in  front 
of  some  passing  locomotive. 

It  goes  without  saying  that  the  allega- 
tions of  negligence  in  the  petition  of  Sam- 
uels, denied  under  oath,  as  they  were,  in 
the  answer  of  the  defendant,  constituted 
no  evidence  whatever  of  the  truth  of  such 
allegations  against  the  defendant.  Such 
allegations  were  res  inter  alios  acta  as  to 
the  present  controversy,  and  should  have 
been  excluded,  as  calculated  to  mislead  the 
untrained  mind  of  the  average  juror. 

The  second  bill  of  exceptions  was  taken 
to  the  charge  of  the  judge  to  the  jiu-y: 
"That  the  doctrine  of  the  assumption  of 
risk  and  defense  of  fellow  servants'  neg- 
ligence has  been  abrogated  under  the  laws 
of  Louisiana  and  could  not  be  considered 
as  a  defense,"  referring  to  Act  187  of  1912, 
p.  333,  reading  in  part  as  follows:  "That 
aRSumption  of  risks  by  an  employee,  or 
the  negligence  of  a  fellow  servant  shall  not 
be  a  defense  to  an  action  for  damages  for 
personal  injury,  but  may  be  considered  by 
L.R.A.1917F. 


the  court  in  determining  the  measure  of 
damages:  Provided,  that  the  provisions  of 
this  act  shall  apply  only  to  public  service 
corporations." 

Counsel  for  the  defense  objected  to  the 
charge  on  the  ground  that  said  act  was  un- 
constitutional, which  objection  was  properly 
overruled  for  the  reason  that  the  defendant 
had  made  no  attack  on  tlie  act  in  its  pro- 
ceedings. State  V.  De  St.  Romes,  26  La. 
Ann.  763. 

We  have  carefully  perused  the  evidence 
in  this  case,  and  find  no  evidence  of  moment 
to  sustain  the  charge  that  the  locomotive 
was  unsafe,  because  too  light.  The  size  of 
a  locomotive  is  regulated  by  the  tonnage 
to  be  hauled,  and  not  by  its  capacity  to 
knock  animals  olT  the  track. 

As  to  the  second  charge,  we  find  a  dif- 
ference of  opinion  among  railroad  men  as 
to  the  comparative  safety  of  a  "stub  pilot" 
and  a  "long-nose  pilot;"  but  the  evidence 
is  clear  to  the  effect  that  the  former  is  now 
used  on  most  of  the  standard  roads,  and  is 
gradually  supplanting  the  latter.  An  as- 
sistant superintendent  of  the  Baldwin  Loco- 
motive Works  testified  that  75  per  cent  of 
the  pilots  on  engines  in  use  are  "stub 
pilots,"  and  that  they  are  as  safe  or  safer 
tlian  the  long-nosed  ones.  The  defendant 
uses  both  kinds.  This  ground  of  negligence 
is  not  sustained  by  the  preponderance  of 
the  evidence. 

The  third  and  last  ground  is,  in  substance, 
that  the  mule  was  hidden  and  secreted  by 
the  weeds,  bushes,  and  trees  on  said  right 
of  way,  and  that  it  suddenly  emerged 
therefrom,  and  entered  upon  tlxe  track  just 
in  front  of  the  engine  operated  by  Barber, 
and  "upon  striking  said  mule  at  full  speed 
the  said  engine  turned  over,"  and  as  a 
result  thereof  "thereby  badly  scalding  Bar- 
ber and  causing  his  death."  The  accident 
happened  at  about  2  o'clock  A.  M.  We  do 
not  know  what  Barber  saw.  He  said  to 
the  conductor,  "John,  I  struck  a  mule,"  and 
nothing  more. 

William  Anderson,  the  colored  fireman^ 
testified  that  when  the  locomotive  struck 
the  mule  he  had  just  finished  shoveling  coal 
into  the  furnace;  that  the  first  intimation 
he  had  of  the  accident  was  "the  engine 
jumping  on  the  ties;"  that  Barber  blew  no 
whistle  for  the  crossing;  and  that  there 
was  nothing  to  keep  Barber  from  seeing 
the  mule  in  the  lane,  which  crossed  the 
track  at  right  angles,  if  he  had  been  look- 
ing. Yet  he  testified  that  up  to  the  time 
he  began  to  shovel  coal,  which  was  about 
200  or  300  yards  from  the  place  of  the 
accident,  he  was  on  the  watch,  and  that 
'  he  had  a  clear  view  of  the  locality,  and  that 
I  no  mule  vras  then  in  sight.  If  this  witness 
for  the  defendant,  who  had  been   on  the 
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lookout,  while  seated  at  his  proper  place 
in  the  cab,  failed  to  see  the  mule,  then  the 
deceased  engineer  was  not  able  either  to 
see  it,  if  it  was  on  the  roadway,  from  his 
seat  in  the  cab.  It  is  quite  clear  from  all 
of  the  evidence  in  the  record  that  the  de- 
ceased engineer  did  not  see  the  mule  on 
the  track  in  time  to  stop  or  slacken  the 
train  and  to  avoid  the  accident  which  re- 
sulted in  his  death. 

The  only  question  for  discussion  is  wheth- 
er the  engineer  should  have  seen  the  mule 
on  tlie  track  in  time  to  have  avoided  the 
accident,  or  to  have  lessened  his  injuries,  or 
whether  the  accident  was  entirely  unavoid- 
able, and  defendant  not  responsible  there- 
for. 

Plaintiff  alleges  that  the  defendant  com- 
pany permitted  its  right  of  way,  and  par- 
ticularly that  portion  w^here  the  wreck 
occurred,  to  be  grown  up  in  weeds,  bushes, 
and  trees  of  such  height  and  density  as  to 
cover  and  conceal  an  animal  that  might 
wander  thereon,  and  to  obstruct  it  from  the 
view  of  the  engineer  and  fireman  running 
an  engine  along  the  track,  and  that  on  the 
night  the  deceased  received  the  injuries 
which  resulted  in  his  death  a  mule  sudden- 
ly emerged  from  these  weeds,  bushes,  and 
trees,  which  extended  up  the  railroad  track 
for  some  distance;  that  the  view  of  the 
mule  was  obstructed  from  the  deceased  and 
the  fireman  on  account  of  the  weeds,  bushes, 
and  trees  until  it  was  too  late  for  the  de- 
ceased to  use  any  precaution  to  avoid  the 
collision;  that  the  mule  ran  on  the  track 
in  front  of  the  fast-moving  engine,  causing 
the  wreck  and  the  injury  in  question,  all 
through  the  fault  and  the  neglect  of  the 
defendant. 

Both  plaintiff  and  defendant  offered  wit- 
nesses to  prove  the  condition  of  the  road- 
way as  to  weeds,  bushes,  and  trees  at  and 
near  the  road  crossing  where  the  accident 
occurred.  The  preponderance  of  the  evi- 
dence is  in  favor  of  the  plaintiff  to  the 
effect  that  the  bushes  and  trees  were  thick, 
and  had  grown  from  2  to  14  feet  in  height. 
Witnesses  for  the  defendant  testified  that 
the  bushes  and  willows  were  from  8  to  10 
feet  in  height,  and  of  sufficient  thickness  to 
hide  an  animal  said  to  be  3^  feet  high. 

Both  sides  on  their  briefs  admit  that  the 
mule  was  in  the  lane  which  crossed  the 
track  at  right  angles,  and  seemed  to  have 
come  from  that  end  of  the  lane  which  was 
on  the  left-band  side  of  the  locomotive;  so 
that  the  engineer  might  not  have  seen  the 
animal  as  quickly  as  the  fireman  might 
have  if  the  latter  had  not  been  engaged  in 
shoveling  coal  at  the  moment. 

It  is  argued  on  behalf  of  the  defendant 
that  the  roadbed  is  elevated,  and,  the  trees 
being  in  barrow  pits,  that  the  engineer, 
L.R.A.1917F. 


seated  in  the  cab,  had  a  clear  view  of  the 
roadway  and  track  regardless  of  the  trees. 

The  roadmaster  of  the  defendant,  testify- 
ing on  its  behalf,  said  that  the  right  of  way 
had  not  been  cut  for  at  least  a  year,  and 
that  the  willows  and  bushes  were  from  8 
to  10  feet  high.  The  trainmaster  and 
supervisor  of  defendant  company  also  testi- 
fied tliat  the  willows  were  about  10  feet 
high. 

Competent  evidence  in  the  record  shows 
that  the  trees  were  on  the  roadbed,  and  so 
close  to  the  moving  train  that  they  came 
in  contact  with  the  cars  as  they  passed  by. 
The  evidence  is  quite  conclusive  to  the  effect 
that,  while  there  were  no  obstructions  grow- 
ing at  the  immediate  intersection  of  the 
railroad  and  the  dirt  road,  obstructions 
were  growing  at  the  place  of  the  accident, 
near  the  intersection,  and  that  they  were 
of  such  a  nature  as  to  prevent  the  engineer 
from  having  a  clear  view  of  the  roadway 
and  track  at  night,  with  the  aid  of  the 
headlight,  and  from  seeing  a  stray  animal 
going  through  the  lane  land  entering  upon 
the  track  at  a  suiEcient  distance  ahead  to 
avert  a  collision. 

Defendant's  witnesses  testified  that  the 
deceased  was  a  competent  and  capable  engi- 
neer, and  that  he  was  considered  con- 
scientious and  careful.  Evidence  shows  that 
he  did  not  sound  any  alarm  before  the 
wreck  occurred,  which  evidences  the  fact 
that  he  did  not  see  the  animal  in  time  to 
give  an  alarm.  Testimony  in  the  record 
is  that  he  was  at  his  post  of  duty,  and  it 
follows  that  a  condition  existed  which  kept 
him  from  seeing  the  animal  until  the  train 
was  in  the  act  of  striking  it,  and  that  he 
could  not  take  any  precautionary  measm'es 
to  avert  the  accident. 

A  railroad  company  owes  to  the  members 
of  its  train  crew,  and  to  the  traveling  public 
generally,  the  duty  of  keeping  its  right  of 
way  clear  from  unnecessary  obstructions,  to 
the  extent  that,  should  such  obstructions  be- 
come the  proximate  cause  of  an  injury  to 
either  employee  or  passenger,  the  company 
is  responsible  for  such  damages  as  are  sus- 
tained. 

In  the  case  of  Ortolano  v.  Morgan's  L.  & 
T.  R.  &  S.  S.  Co.  100  La.  909,  33  So.  014, 
where  the  defendant  had  placed  a  gate 
which  obstructed  the  view  of  the  engineer, 
and  a  young  child  was  injured  because  of 
said  obstruction,  the  court  says:  ''The 
existence  of  that  condition  of  things  might 
exonerate  the  engiueer  personally  from 
blame  for  not  seeing  the  child,  but  it  could 
not  be  set  up  as  a  defense  by  the  defendant 
company.  It  had  no  right  iti^elf  to  pliuse 
obstructions  upon  or  near  its  line  in  such 
manner  as  to  intercept  the  view  of  the  engi- 
neer, and  leave  part  of  its  track  .  •  .  with- 
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out  a  lookout  and  unguarded.  If  physical 
conditions  should  be  such  as  unavoidably  to 
bring  about  a  situation  of  that  character, 
the  company  could  be  called  upon  by  every 
means  and  instrumentality  in  its  power 
to  minimize  the  danger.  ...  If  the 
gate  referred  to  in  the  testimony  was  an 
obstruction  to  the  view,  the  defendant,  hav- 
ing erected  it,  and  having  control  over  it, 
should  have  removed  it  either  entirely,  or 
to  another  place." 

The  duty  is  imposed  upon  a  railroad  to 
provide  for  the  safety  of  its  employees,  as 
well  as  of  its  passengers,  so  far  as  that  is 
practicable  by  the  exercise  of  human  care 
and  foresight.  It  is  bound  to  see  that  the 
road  is  in  good  order;  that  the  engines  are 
properly  constructed  and  furnished;  that 
the  cars  are  strong  and  fitted  for  the  ac- 
commodation of  passengers;  that  the  run- 
ning gear  is,  so  far  as  the  closest  scrutiny 
can  detect,  perfect  in  its  character;  and 
that  there  are  no  obstructions  on  or  near 
the  track  which  prevent  the  engineer  on 
duty  from  seeing  persons  or  animals  who 
may  suddenly  enter  upon  the  track  and 
cause  derailment  of  the  cars,  or  other  ac- 
cident. They  may  not  suffer  animals  to 
endanger  the  life  of  passengers  and  crew 
any  more  than  a  defective  rail  or  axle. 

In  the  case  of  Donnegan  v.  Erhardt,  119 
N.  Y.  468,  7  L.R.A.  527,  23  N.  E.  1051, 
the  New  York  court  of  appeals  says:  "Ex- 
perience shows  that  animals  may  stray  upon 
a  railroad  track,  and  that,  if  they  do,  .  .  . 
a  train  may  come  in  collision  with  them, 
and  be  wrecked;  adequate  measures,  reason- 
able in  their  nature,  must  be  taken  to  guard 
against  such  danger." 

In  the  case  of  Fordyce  v.  Jackson,  56  Ark. 
594,  20  S.  W.  528,  the  court  of  Arkansas 
says:  "If  the  fireman  had  kept  a  lookout, 
the  presumption  is  he  would  have  discovered 
the  animal  in  time  to  avert  the  accident, 
unless  prevented  by  the  trees  and  bushes 
which  some  of  the  witnesses  say  grew  near 
the  track  at  that  point.  But,  if  prevented 
by  that  cause,  it  would  have  offered  no 
excuse  for  the  company,  as  before  stated." 

Thompson  on  Negligence,  vol.  2,  ^  1507, 
states  the  rule  substantially  as  follows:  A 
railroad  company  should  not  allow  to  re- 
main upon  its  right  of  way  any  obstructions 
not  necessary  to  the  exercise  of  its  fran- 
chise, such  as  weeds,  bushes,  hedges,  trees, 
and  the  like. 

There  was  no  evidence  offered  in  support 
of  the  plea  of  contributory  negligence. 

The  deceased  was  a  man  in  good  health, 
thirty-nine  years  of  age,  with  a  life  expec- 
tancy of  nearly  twenty -nine  years.  He 
was  earning  $150  per  month.  He  was 
scalded  by  the  escaping  steam  from  the 
overturned  locomotive,  and  he  lived  for 
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twenty  hours,  in  much  agony,  although  he 
was  under  the  influence  of  narcotics  for  a 
part  of  the  time.  He  left  a  widow  and 
two  children,  who  are  claiming  damages  for 
his  suffering  and  death.  The  jury  allowed 
plaintiff  $5,000  "for  physical  pain,  mental 
anguish,  and  for  the  awe  of  impending  death 
suffered  and  experienced  by  the  deceased." 
The  pain  and  injury  suffered  by  the  deceased 
must  have  been  extreme,  although  tempered 
perhaps  by  narcotics;  but,  in  our  opinion, 
the  award  of  $5,000  is  too  high.  It  should 
be  reduced  to  $2,000.  The  other  items  speci- 
fied by  the  jury  will  not  be  disturbed,  as 
there  is  no  manifest  error  in  connection 
therewith. 

Defendant  argued  that  the  $2,500  allowed 
by  the  jury  "for  grief,  sorrow,  and  mental 
anguish  suffered  by  plaintiffs,"  and  the 
$2,500  allowed  "for  the  loss  of  the  com- 
panionship of  their  husband  and  father," 
were  for  one  and  the  same  thing.  But  the 
companionship  of  a  husband  and  father 
cannot  be  correctly  said  to  be  the  same  as 
the  "grief,  sorrow,  and  mental  anguish*' 
suffered  by  the  widow  and  children  of  a 
husband  and  father. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  reducing  the  judgment  for 
$15,000  to  $12,000,  and  as  thus  amended 
it  is  afi[irmed,  with  costs  of  appeal  to  be 
paid  by  the  appellee. 

Petition  for  rehearing  denied  June  30, 
1917. 
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v. 

ELIOT  E.  PUTNAM. 


SAME 

V. 

SUSAN  E.  GARFIELD. 
(—  Mass.  — ,  116  N.  E.  904.) 

Tax  —  income  —  sale  of  stocks. 

1.  Constitiitional   power   to   tax   incomes 

Note.  —  As  to  income  tax  on  dividends 
declared  after  but  paid  from  earnings  ac- 
crued before  act  went  into  effect,  see  anno- 
tation following  this  case,  post,  814. 

The  question  whether  extraordinary  divi- 
dends, declared  in  cash  or  stock,  including 
stock  rights,  constitute  income  or  capital, 
as  affecting  the  respective  rights  of  life  ten- 
ants and  remaindermen,  is  considered  at 
length  in  the  notes  to  Holbrook  v.  Holbrook, 
12  L.R.A.(N.S.)  768;  Newport  Trust  Co.  v. 
Van  Rensselaer,  35  L.R.A.(N.S,)  563;  and 
Re  Osborne,  50  L.R.A.(N.S.)  510. 
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includes  authority  to  levy  a  tax  on  the 
gains  realized  by  the  sale  by  one  not  in  the 
business  of  dealing  in  such  property  of  in- 
tangible personal  property,  auch  as  corpo- 
rate stocks. 

Fw  other  cases,  aee  Taxes,  VI,  a,  in  Dig, 
1-oi  A'.  8, 

Sanie  —  different  classes  of  property. 

2.  Income  derived  from  purchase  and  sale 
of  corporate  stock  is  of  a  different  class 
from  that  derived  from  dividends  on  such 
stock,  within  the  meaning  of  a  constitu- 
tional provision  authorizing  taxes  at  dif- 
ferent rates  upon  the  income  derived  from 
different  classes  of  property. 

For  other  cases,  see  Tawes,  VI,  h,  in  Dig, 
1'5£  y.  8, 

Same  -~  sale  of  right  to  subscribe  for 
stock. 

3.  Gains  derived  by  a  stockholder  from 
the  sale  of  rights  to  subscribe  for  new 
shares  of  stock  to  be  issued  by  the  cor- 
poration are  taxable  as  income. 

For  other  cases,  see  Taxes,  VI,  a,  in  Dig, 

1-62  N-  S. 
Same  — ^  stock  dividends. 

4.  Stock  and  cash  dividends  declared  and 
paid  after  the  Income  Tax  Law  goes  into 
effect,  out  of  profits  earned  before  that  time, 
are  taxable  to  the  stockholder  as  income. 
For  other  cases,  see  Taxes,  VI.  a,  in  Dig, 

1-0^  y,  8, 

(June  28,  1917.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Suffolk  County  for  the  opinion  of 
the  full  bench,  of  petitioners  for  mandamus 
to  compel  return  of  taxable  incomes  under 
the  Income  Tax  Law.    Petitions  granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  C.  Attwlllt  Attorney  Gen- 
eral, and  William  Harold  Hitchcock,  As- 
sistant Attorney  General,  for  petitioner: 

The  privilege  of  buying  and  selling  secur- 
ities and  other  intiuigible  property  is  a 
proper  subject  for  legislative  regulation, 
and  thus  a  legitimate  basis  for  an  excise. 

Opinion  of  Justices,  106  Mass.  603,  85 
N.  E.  646. 

The  constitutionality  of  taxes  upon  these 
classes  of  income,  when  levied  proportion- 
ally and  reasonably,  has  never  been  ques- 
tioned. 

Opinion  of  Justices,  220  Mass.  613,  108 
K.  E.  670;  Wilcox  v.  Middlesex  County,  103 
Mass.  544. 

Profits  are  taxes  entirely  without  refer- 
ence to  whether  the  taxpayer  is  engaged  in 
the  biisiness  of  dealing  in  any  such  property 
or  not. 

Black,  Income  Taxes,  §  239. 

Tlie  tax  imposed  by  §  5  (b)  is  not  a  tax 
on  income  derived  from  property. 

Wilcox  V.  Middlesex  County,  supra. 

The  right  to  stibscribe  for  stock  is  taxable. 
L.T^.A.lfllTF. 


Atkins  V.  Albree,  12  Allen,  359;  Hyde  v. 
Holmes,  198  Mass.  287,  84  N.  E.  318. 

The  extra  cash  dividend  is  taxable. 

Gray  v.  Hemonway,  212  Mass.  239,  98 
N.  E.  789,  s.  c.  206  Mass.  126,  138  Am.  St. 
Rep.  377,  92  K  E.  31;  Hyde  v.  Holmes, 
supra;  Lyman  v.  Pratt,  183  Mass.  68,  66 
N.  E.  423;  Davis  v.  Jackson,  152  Mass.  58, 
23  Am.  St.  Rep.  801,  25  N.  E.  21. 

Messrs.  Warren,  Garfield,  Whiteside, 
&  I/amson,  and  Robert  Walcott  for  re- 
spondents. 

Rngrg,  Ch,  J.,  delivered  the  opinion  of  the 
court : 

The  44th  amendment  to  the  Constitution 
of  this  commonwealth,  approved  and  rati- 
fied by  the  people  in  November,  1915,  is  in 
!  these  words :  **Full  power  and  authority 
are  hereby  ^ven  and  granted  to  the  general 
court  to  impose  and  levy  a  tax  on  income  in 
the  manner  hereinafter  provided.  Sudi  tax 
may  bo  at  different  rates  upon  income  de- 
rived from  different  classes  of  property, 
but  shall  be  levied  at  a  uniform  rate 
throughout  the  commonwealth  upon  incomes 
derived  from  the  same  class  of  property. 
The  general  court  may  tax  income  not  de- 
rived from  property  at  a  lower  rate  than 
income  derived  from  property,  and  may 
g^ant  reasonable  exemptions  and  abate- 
ments. Any  class  of  property  the  income 
from  which  is  taxed  under  the  provisions  of 
this  article  may  be  exempted  from  the  im- 
position and  levying  of  proportional  and 
reasonable  assessments,  rates  and  taxes  as 
at  present  authorized  by  the  Constitution. 
This  article  shall  not  be  construed  to  limit 
the  power  of  the  general  court  to  impose 
and  levy  reasonable  duties  and  excises." 

The  inquiry  raised  on  this  record  chiefly 
concerns  the  meaning  of  "income"  as  fiiat 
word  is  used  in  the  grant  of  power  to  the 
general  court  to  "impose  and  levy  a  tax  on 
income." 

The  Constitution  of  Massachusetts  is  a 
frame  of  government  for  a  sovereign  power. 
It  was  designed  by  its  framers  and  accepted 
by  the  people  as  an  enduring  instrument,  so 
comprehensive  and  general  in  its  terms  that 
a  free,  intelligent,  and  moral  body  of 
citizens  might  govern  themselves  under  its 
beneficent  provisions  through  radical 
changes  in  social,  economic,  and  industrial 
conditions.  It  declares  only  fundamental 
principles  as  to  the  form  of  government 
and  the  mode  in  which  it  shall  be  exercised. 
Certain  great  powers  are  conferred  and  some 
limitations  as  to  their  exercise  are  estab- 
lished. The  original  Constitution  and  all 
its  amendments  together  form  one  instru^ 
ment.  It  is  to  be  interpreted  in  the  light 
of  the  conditions  imder  which  it  and  its 
several  parts  were  framed,  the  ends  which 
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it  was  designed  to  accomplish,  the  benefits 
which  it  was  expected  to  confer,  and  the 
evils  which  it  was  hoped  to  remedy.  It  is 
a  grant  from  the  sovereign  people,  and  not 
the  exercise  of  a  delegated  power.  It  is  a 
statement  of  general  principles,  and  not  a 
specification  of  details.  Amendments  to 
such  a  charter  of  government  ought  to  be 
construed  in  the  same  spirit  and  according 
to  the  same  rules  as  the  original.  It  is  to 
be  interpreted  as  the  Constitution  of  a  state, 
and  not  as  a  statute  or  an  ordinary  piece 
of  legislation.  Its  words  must  be  given  a 
construction  adapted  to  carry  into  effect  its 
purpose. 

The  cases  at  bar  raise  four  main  ques- 
tions: 

(1)  Are  excesses  of  gains  over  losses  in 
the  purchase  and  sales  of  intangible  person- 
al property  by  one  not  engaged  in  the 
business  of  dealing  in  such  property  taxable 
as  income? 

(2)  Are  gains  derived  from  the  sale  of 
rights  to  subscribe  for  new  shares  of  stock 
to  be  issued  by  an  existing  corporation  tax- 
able as  income? 

(3)  Is  a  stock  dividend  declared  and  is- 
sued by  a  corporation  after  the  statute  went 
into  effect,  out  of  an  accumulation  of  profits 
earned  and  invested  in  its  business  before 
the  statute  was  enacted,  taxable  as  income? 

(4)  Is  a  cash  dividend  declared  and  paid 
after  the  statute  went  into  effect,  out  of 
profits  earned  before  the  statute  took  effect, 
taxable  as  income? 

1.  We  proceed  to  the  discussion  of  the 
first  main  question. 

Pursuant  to  the  grant  of  power  given  by 
the  44th  amendment,  the  Income  Tax  Law 
(General  Acts  1916,  chap.  269)  was  enacted. 
It  is  provided  by  §  6  that: 

''Inoome  of  the  following  classes  received 
by  any  inhabitant  of  this  commonwealth^ 
during  the  calendar  year  prior  to  the  assess- 
ment of  the  tax,  shall  be  taxed  as  follows: 

''.  .  .  (c)  The  excess  of  the  gains  over 
the  losses  received  by  the  taxpayer  from 
purchases  or  sales  of  intangible  personal 
property,  whether  or  not  the  said  taxpayer 
is  engaged  in  the  business  of  dealing  in  such 
property,  shall  be  taxed  at  the  rate  of  3 
per  cent  per  annum.    .    .    ." 

The  act  took  effect  so  as  to  include  the  in- 
come of  the  calendar  year  1916.      fhe  tax 
commissioner  issued  a  bulletin  to  be  used 
in  the  preparation  of  income  tax  returns, 
giving  the  "Approved  Valuation"  of  stocks 
on  January  1,  1916.    No  question  has  been 
raised  as  to  tiie  accuracy  of  this  valuation. 
By  the  express  terms  of  §  7  of  the  Income 
Tax  Act  the  value  of  the   intangible  per- 
gonal property  on  January  1,  1916,  if  owned  . 
by  the  taxpayer  on  that  date,  and  its  value  I 
on  the  date  acquired,  in  the  event  of  pur- ' 
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chase  after  that  date,  is  made  the  basis  of 
computation  for  determining  gains  and 
losses. 

The  defendant  Putnam  on  January  1, 
1916,  owned  certain  shares  of  stock  in  cor- 
porations which  he  sold  during  the  calendar 
year  1916  at  sums  in  excess  of  the  prices 
given  in  the  "Approved  Valuation"  bulletin, 
so  that  the  net  profits  realized  exceeded  his 
total  losses.  He  also  bought  certain  stocks 
during  the  year  1916  and  sold  them  during 
the  same  year  at  a  profit.  It  is  contended 
on  his  behalf  that  these  gains  do  not  con- 
stitute "income"  within  the  meaning  of  that 
word  in  the  44th  amendment. 

The  44th  amendment  was  adopted  by  the 
general  court  and  by  it  proposed  to  th& 
people  after  prolonged  study  and  at  the  end 
of  various  efforts  under  the  grant  of  power 
to  tax  contained  in  chapter  1,  §  1,  art.  4,  of 
the  Constitution  to  establish  a  general  and 
extensive  income  tax.  Numerous  resolves 
of  the  legislature  have  been  passed  from 
time  to  time,  extending  over  many  years, 
providing  for  the  investigation  of  the  sub- 
ject of  taxation  by  special  commissions  and 
committees.  The  reports  from  these  sources 
were  voluminous,  and  most,  if  not  all  of 
them,  suggeiited  some  form  of  tax  on  incomes 
from  investments.  Advisory  opinions  to  the 
general  court  or  one  of  its  branches  by  the 
justices  of  this  court,  touching  particular 
phases  of  the  matter,  are  to  be  found  in 
Opinions  of  Justices,  196  Mass.  607,  84  N. 
E.  499,  id.  208  Mass.  616,  94  N.  E.  104S, 
id.  220  Mass.  613,  108  N.  K.  570.  All  the 
schemes  thus  proposed  either  were  not  ac- 
ceptable to  the  legislature  or  appeared  to- 
be  in  confiict  with  the  grant  of  the  power  to 
tax  contained  in  the  Constitution.  It  be- 
came  necessary  to  declare  unconstitutional 
one  statute  of  this  general  nature.  Per- 
kins V.  Westwood,  226  Mass.  268,  115  N.  E. 
411.  The  adoption  and  ratification  of  the 
44th  amendment  under  these  circumstancea 
renders  imperative  the  inference  that  the 
word  "income"  was  there  used  with  the  pur- 
pose of  setting  at  rest  any  doubt  about  the 
full  and  complete  power  of  the  legislature 
to  deal  with  "income"  as  a  subject  of  taxa- 
tion. That  word  was  employed  to  repress  a 
comprehensive  idea.  It  is  not  to  be  given 
a  narrow  or  constricted  meaning.  It  must 
be  interpreted  as  including  every  item 
which,  by  any  reasonable  understanding,  can 
fairly  be  regarded  as  income.  One  purpose 
of  the  amendment  was  to  avoid,  with  refer- 
ence to  anything  rightly  describable  as  "in- 
come," the  requirement  of  chapter  1,  §  1, 
art.  4,  of  the  Constitution,  that  property 
taxes  must  be  "proportional  .  .  .  upon 
all  .  .  .  estates  lying"  within  tlie  com- 
monwealth, and  to  enable  income  to  be  taxed 
at  a  rate  not  "proportional"  to  all  other 
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property,  and  to  exempt  from  other  taxation 
the  property  from  which  such  income  arises. 
"Income/*  like  most  other  words,  has  dif- 
ferent meanings,  dependent  upon  the  con- 
nection in  which  it  is  used  and  the  result 
intended  to  he  accomplished.  One  purpose 
of  its  use  in  the  44th  amendment  doubtless 
was  to  distinguish  property  flowin^ir  out  of 
an  original  investment  from  that  which,  in 
its  inherent  nature,  is  permanent  invest- 
ment, already  subject  to  the  ample  taxing 
power  of  chapter  1,  §  1,  art.  4.  But  that  is 
not  its  exclusive  signification  in  the  amend- 
ment In  its  ordinary  and  popular  mean- 
ing, "income"  is  the  amount  of  actual  wealth 
which  comes  to  a  person  during  a  given 
period  of  time.  At  any  single  moment  a 
person  scarcely  can  be  said  to  have  income. 
The  word  in  most,  if  not  all,  connections, 
involves  time  as  an  essential  element  in  its 
measurement  or  definition.  It  thus  is  dif- 
ferentiated from  capital  or '  investment, 
which  commonly  means  the  amount  of 
wealth  which  a  person  has  on  a  fixed  date. 
Income  may  be  derived  from  capital  in- 
vested or  in  use,  from  labor,  from  the  exer- 
cise of  skill,  ingenuity,  or  sound  judgment, 
or  from  a  combination  of  any  or  all  of  these 
factors.  One  of  the  most  recent  of  its 
definitions  is  "the  gain  derived  from  capital, 
from  labor,  or  from  both  combined."  Strat- 
ton's  Independence  v.  Howbert,  231  U.  S. 
399,  415,  58  L.  ed.  286,  292,  34  Sup.  Ct. 
Rep.  136,  140.  Doubtless  it  would  be  dif- 
ficult to  give  a  comprehensive  definition 
which  can  be  treated  as  universal  and  final. 
It  is  common  speech  for  one  to  say  that  he 
made  so  much  money  during  a  particular 
twelve  months,  and  to  mean  thereby  that  he 
had  increased  his  wealth  to  that  amount. 
Sucli  a  remark,  made  by  one  not  engaged 
permanently  or  intermittently  in  business 
or  any  gainful  occupation,  naturally  means 
that,  by  casual  purchases  or  sales  of  prop- 
erty, made  in  the  exercise  of  good  judgment, 
he  has  augmented  the  total  value  of  his 
property.  The  decisive  word  in  the  44th 
amendment  is  "income."  That  is  a  word 
which  not  only  had  been  much  discussed  by 
legislators  and  in  the  press  in  connection 
with  taxation,  but  which  also  is  in  everyday 
use.  The  common  meanings  attached  to  it 
by  lexicographers,  therefore,  have  weight  in 
determining  what  the  people  may  be  sup- 
posed to  have  thought  its  signification  to 
have  been  when  voting  for  the  amendment. 
It  is  defined  as  that  "gain  .  .  .  which 
proceeds  from  labor,  business,  or  property, 
commercial  revenue  or  receipts  of  any  kind, 
including  wages  or  salaries,  the  proceeds 
of  agriculture  or  commerce,  the  rent  of 
houses  or  the  return  on  investments;"  and 
also  as  "the  amount  of  money  coming  to  a 
person  or  corporation  within  a  specified 
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iime,  whether  as  payment  for  flervices,  in- 
terest or  profit  from  investment."  Its  usual 
synonyms  are  "gain,"  "profit,"  "revenue." 
It  is  used  in  this  sense  also  by  writers  upon 
taxation  and  economics. 

The  gains  and  profits  made  as  a  result  of 
carrying  on  a  business  of  buying  and  sell- 
ing goods  bad  been  held  to  be  taxable  as 
income  under  the  tax  law  long  before  the 
adoption  of  the  44th  amendment.  Wilcox 
V.  Middlesex  County,  103  Mass.  544.  It 
there  was  recognized  that  such  income 
might  accrue  in  part  from  goods  purchased 
before  the  period  of  time  for  which  the  in- 
come was  to  be  reckoned.  Gain  made  in  the 
conduct  of  a  business  which  consists  of  mak- 
ing purchases  and  sales  generally  is  recog- 
nized as  income.  Of  course,  one  engaged  in 
the  business  of  buying  and  selling  intan- 
gible personal  property  was  equally  subject 
to  taxation  on  gains  derived  therefrom 
under  the  law  as  it  was  before  1916.  Such 
incomes  had  been  taxed  for  many  years 
immediately  before  the  adoption  of  the 
amendment.  It  hardly  can  be  thought  that 
the  people,  in  conferring  the  power  to  tax 
incomes,  intended  to  perpetuate  for  all 
time  a  distinction  between  incomes  derived 
from  a  business  of  buying  and  selling  prop- 
erty, on  the  one  side,  and  the  profits  re- 
alized by  one  not  engaged  in  such  business, 
but  oeeasionally  and  casually,  and  not  as  a 
business,  making  purchases  and  sales,  on 
the  other  side,  and  to  grant  to  their  repre- 
sentatives authority  to  tax  the  one  and  to 
deny  them  authority  to  tax  the  other.  In 
some  connections  profits  of  this  kind  have 
been  held  to  be  income.  Park's  Estate, 
173  Pa.  190,  33  Atl.  884. 

The  Federal  Income  Tax  Law  of  1913 
may  be  presumed  to  have  been  more  or  less 
familiar  to  the  members  of  the  general 
court  and  the  people  during  tihe  discussion 
accompanying  the  adoption  of  the  44th 
amendment.  The  phrase  of  that  law 
(chapter  16,  §  IT.  B,  of  the  Acts  of  Con- 
gress approved  October  3,  1913  [88  Stat,  at 
L.  167]),  is  significantly  broad  and  inclu- 
sive: "The  net  income  of  a  taxable  per- 
son shall  include  gains,  profits^  and  income 
derived  from  .  .  .  dealings  in  prop- 
erty, whether  real  or  personal,  growing  out 
of  the  ownership  or  use  of  or  interest  in 
real  or  personal  property  ...  or 
gains  or  profits  and  income  derived  from 
any  source  whatever." 

The  mind  of  the  ordinary  legislator  and 
voter  would  naturally  infer  from  these 
words  that  gains  like  those  here  in  ques- 
tion would  be  subject  to  the  Federal  In- 
come Tax.  That  act  was  passed  under  the 
16th  Amendment  to  the  United  States 
Constitution,  which  authorized  a  tax  only 
on   "incomes."     It   is   matter   of   common 
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knowledge  Uiat,  under  the  Federal  Income 
Tax  Act,  an  income  tax  was  levied  upon 
gains  derived  from  purchases  and  sales 
similar  to  those  here  in  question,  and  that 
the  right  to  do  so  was  asserted  by  the 
revenue  ollioers  of  the  United  States.  Pre- 
sumably this  was  known  by  the  members 
of  the  legislatures  of  1914  and  1915,  by 
which  the  44th  amendment  was  agreed  to, 
and  by  the  people  who  approved  and  rati- 
fied it.  It  is  not  pertinent  to  inquire  here 
whether  that  interpretation  of  the  United 
States  income  tax  ultimately  will  be 
sustained.  See  Gray  v.  Darlington,  15 
Wall.  63,  21  L.  ed.  45;  Gauley  Mountain 
Coal  Co.  V.  Hays,  144  C.  C.  A.  408,  230 
Fed.  110;  Lynch  v.  Turrish,  149  C.  C.  A. 
649,  and  cases  cited  at  660,  236  Fed.  653. 
Compare  Stanton  v.  Baltic  Min.  Co.  240 
U.  S.  103,  60  L.  ed.  546,  36  Sup.  Ct.  Rep. 
278;  Von  Baumbach  v.  Sargent  Land  Co. 
242  U.  S.  603,  525,  61  L.  ed.  460,  472,  37 
Sup.  Ct.  Rep.  201;  Brushaber  v.  Union  P. 
R.  Co.  240  U.  S.  1,  60  L.  ed.  493,  L.R.A. 
1917D,  414,  36  Sup.  Ct.  Rep.  236,  Ann. 
Cas.  1917B,  713.  The  relevant  fact  is  that 
the  right  to  levy  such  a  tax  on  gains  of 
this  kind  as  an  income,  tax  was  asserted 
by  the  Federal  authorities  and  generally 
acquiesced  in  by  the  taxpayer  as  bearing 
upon  what  scope  shall  be  given  to  the  word 
"income,''  contemporaneously  used  in  the 
44th  amendment. 

If  the  word  "incomes"  or  the  words 
*'gain,  profit,  and  income''  had  been  used, 
it  hardly  would  be  contended  that  the  in- 
tendment of  the  amendment  was  not  com- 
prehensive. But  in  the  framing  of  consti- 
tutions words  naturally  are  employed  in  a 
compendious  sense  as  expressive  of  general 
ideas  rather  than  of  the  fine  shades  of  close 
distinctions.  The  simple  and  dignified  dic- 
tion of  our  Constitution  does  not  readily 
lend  itself  to  technical  and  narrow  defini- 
tion. Terse  statement  of  governmental 
principles  in  plain  language,  and  not 
amplification  in  the  delicate  niceties  of 
words,  characterizes  its  composition. 

The  fair  and  almost  irresistible  conclu- 
sion frc»n  all  these  considerations  is  that 
the  word  "income"  in  the  44th  amendment 
has  a  generic  meaning  and  includes  gains, 
profits,  and  revenues. 

The  gains  received  from  sales  of  stocks 
come  within  the  definitions  of  "income" 
heretofore  stated.  They  are  derived  from 
the  application  of  sagacity  to  the  use  of 
capital  in  making  purchases  and  resales 
at  an  advance.  The  transactions  could  not 
be  carried  out  except  by  the  use  of  capital, 
and  the  profit  is  derived  directly  from  the 
capital  in  combination  with  skill  in  select- 
ing the  time  for  purchase  and  for  sale. 

It  is  true  that  in  some  other  connections ' 
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profits  and  gains  arising  from  the  increase 
in  value  of  investments  and  realized  by 
sale  are  treated  as  a  part  of  the  principal, 
and  not  as  income.  That  is  so  of  trust 
estates.  But,  as  has  been  pointed  out,  it 
is  not  true  where  business  is  conducted 
which  consists  of  making  sales  and  pur- 
chases. Williams  v.  Milton,  215  Mass.  1, 
11,  102  K.  E.  355;  Wilcox  v.  Middlesex 
County,  supra. 

A  very  different  question  would  arise  if 
the  attempt  were  made  to  tax  as  income 
the  increase  in  value  of  the  capital  invest- 
ment in  intangibles  which  had  accrued  to 
the  owner  from  a  date  of  purchase  long 
anterior  to  the  enactment  of  the  tax  act. 
Such  a  construction  of  a  statute  would  not 
be  adopted  except  as  the  imperative  result 
of  unequivocal  words,  and  even  then  serious 
questions  might  arise  as  to  the  validity  of 
such  an  act.  See  Gray  v.  Darlington,  15 
Wall.  63,  21  L.  ed.  45 ;  Bailey  v.  Xew  York 
C,  &  H.  R.  R.  Co.  106  U.  S.  109,  114,  27  L. 
ed.  81,  83,  1  Sup.  Ct.  Rep.  62;  McCoach  v. 
Minehill  &  S.  H.  R.  Co.  228  U.  S.  295,  300, 
57  L.  ed.  842,  844,  33  Sup.  Ct.  Rep.  419. 
That  would  be  an  attempt  to  tax  as  income 
an  increment  in  value  of  the  capital  invest- 
ment which  had  occurred  and  been  realized 
in  possession  prior  to  the  taking  effect  of 
the  tax  law.  It  might  be  regarded  as  an 
effort  to  convert  into  income  that  which 
already  had  become  capital.  See  Alitchell 
Bros.  Co.  V.  Doyle  (D.  C.)  225  Fed.  437. 
That  is  not  the  situation  in  the  case  at 
bar.  The  Income  Tax  Act,  according  to 
the  express  provisions  of  §  7  and  as  inter- 
preted by  the  commissioner  in  its  applica- 
tion to  these  defendants,  is  to  be  levied 
only  on  such  increases  in  values  as  have 
been  realized  by  sales  within  the  year, 
using  as  the  basis  of  value  in  instances 
where  stock  was  owned  by  the  taxpayer  on 
January  1,  1916,  the  fair  cash  value  at 
that  time.  Thus  the  income  as  ascer- 
tained for  tax  purposes  is  the  annual  in- 
come in  its  strict  sense.  It  is  a  direct  ap- 
portionment of  the  Increment  from  this 
source  to  the  year  in  which  it  was  re- 
ceived and  converted  into  cash.  See  Doyle 
V.  Mitchell  Bros.  Co.  L.R.A.1917E,  568, 
149  C.  C.  A.  106,  235  Fed.  686;  Biwabik 
Min.  Co.  V.  United  States,  242  Fed.  9,  and 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  United 
States,  242  Fed.  18,  each  decided  by  the 
circuit  court  of  appeals  for  tlie  sixth  cir- 
cuit on  May  8,  1917.  Therefore  no  ques- 
tion either  of  statute  interpretation  or  con- 
stitutionality is  raised  in  the  cases  at  bar 
as  to  an  attempt  to  tax  gains  on  the  value 
of  property  which  have  not  been  realized 
by  sale,  and  which  would  be  known  in  com- 
mon speech  as  mere  paper  profits,  and 
nothing  to  that  point  is  here  decided. 
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The  argument  against  the  validity  of 
the  tax  as  likely  to  cause  confusion  in 
keeping  accounts  of  trustees  and  others, 
and  in  makiog  divisions  and  apportion- 
ments, iB  based  merely  on  convenience)  and 
cannot  be  regarded  as  of  much  weight. 
Illustrations  were  put  in  argument  and 
readily  can  be  imagined  of  instances  where 
hardship  may  be  wrought  by  this  decision. 
But  that  is  likely  to  be  true  of  every  g&L- 
cral  rule  of  law  and  paarticularly  of  tax 
statutes. 

These  reasons  lead  to  the  conclusion  that 
the  tax  upon  gains  in  excess  of  losses  aris* 
ing  from  sales  of  stock  during  the  year 
1016  is  a  tax  upon  income,  and  not  upon 
principal. 

In  reaching  this  conclusion  we  are  not 
unmindful  of  decisions  of  other  jurisdic- 
tions more  or  less  apparently  at  variaaeo. 
See,  for  example,  Gray  v.  Darlington,  15 
Wall.  63,  21  L.  ed.  45;  Stevens  v.  Hudson's 
Bay  Co.  101  L.  T.  N,  S.  96,  25  Times  L.  R. 
709;  Tebrau  (Johore)  Rubber  Syndicate  v. 
Farmer,  47  Soot.  L.  R.  816;  Lynch  v.  Tur- 
rlsh,  149  C.  C.  A.  649,  236  Fed.  653,  and 
cases  there  collected;  Ljrnch  v.  Hornby,  149 
G.  C.  A.  657,  236  Fed.  661.  But  the  grounds 
upon  which  this  judgment  rests  are  such  as 
to  render  unnecessary  a  critical  examination 
of  those  decisions.  They  relate  to  other 
statutes  enacted  under  constitutional  pro- 
visions different  from  those  of  the  44th 
Amendment. 

The  word  "income"  is  susceptible  of  a 
meaning  sufficiently  broad  to  include  gam 
of  the  kind  and  from  the  sources  here  in 
question.  The  circumstances  under  which 
the  44th  amendment  was  adopted  are  of 
persuasive  force  in  requiring  the  conclu- 
sion that  it  was  the  purpose  of  the  people 
to  include  within  its  scope  everything  that 
by  reasonable  intendment  can  be  said  to  be 
income. 

Tlie  Income  Tax  Act  does  not  violate  tiie 
provisions  of  the  44th  amendment  so  far 
as  concerns  this  item  of  income.  It  does 
not  levy  a  tax  at  a  different  rate  upon 
incomes  derived  from  the  same  class  of 
property.  The  rate  levied  upon  gains  from 
the  sales  of  intangible  personal  property  is 
3  per  cent  (§5  [c]),  while  that  upon  the 
dividends  from  stock  and  interest  on  bonds 
and  notes  is  6  per  cent  (§2).  But  these 
two  sources  of  income  do  not  belong  to  the 
same  class.  *  When  a  classification  is  made 
of  property  for  purposes  of  taxation,  the 
question  is,  as  was  said  in  Nicol  v.  Ames, 
173  U.  S.  509,  621,  43  L.  ed.  788,  793,  19 
Sup.  Ct.  Rep.  622,  527,  "whether  there  is 
any  reasonable  ground  for  it,  or  whether 
it  is  only  and  simply  arbitrary,  based  upon 
no  real  distinction,  and  entirety  unnat- 
ural.''  A  classification  will  not  be  declared 
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void  as  usreasonable  "unless  .  .  .  plain- 
ly and  grossly  oppressive  and  unequal,  or 
contrary  to  common  right."  Oliver  v. 
Washington  Mills,  11  Allen,  268,  279.  The 
tax  upon  interest  and  dividends  is  levied 
upon  a  return  which  comes  to  the  owner 
of  the  principal  security  without  further 
effort  on  his  part.  The  tax  upon  excess  of 
gains  over  losses  in  the  purchases  and  sales 
of  intangible  personal  property  is  levied 
not  upon  income  derived  from  a  specific 
property,  but  from  the  net  result  of  the 
combination  of  several  factors,  including 
the  capital  investment  and  the  exercise  of 
good  judgment  and  some  measure  of  busi- 
ness sagacity  in  making  purchases  and 
sales.  Gain  derived  in  this  way,  to  express 
it  in  "summary  and  oomprehensive  form, 
.  .  .  is  the  creation  of  capital,  industry, 
and  skill."  Wilcox  v.  Middlesex  County, 
103  Mass.  544*  It  is  not  the  production  of 
capital  alone,  and  does  not  arise  solely 
from  a  simple  investment. 

The  question  was  somewhat  argued  at 
the  bar  whether  the  tax  authorized  by  the 
44th  amendment  and  levied  by  the  instant 
statute  is  wholly  a  property  tax,  as  was 
said  in  Opinion  of  Justices,  220  Mass.  613, 
623-625,  108  N.  E.  670,  Perkins  v.  West- 
wood,  226  Mass.  268,  115  N.  £.  411;  Pol- 
lock V.  Farmers'  Loan  ft  T.  Co.  167  U.  S. 
429,  581,  39  L.  ed.  759,  819,  35  Sup.  Ct. 
Rep.  673,  s,  c.  158  U.  S.  601,  39  L.  ed.  1108, 
15  Sup.  Ct.  Rep.  912;  or  whether  in  some 
aspects  and  applications  it  may  be  an  ex- 
cise (Springer  v.  United  States,  102  U.  S. 
586,  602,  26  L.  ed.  263,  269;  Brushaber  v. 
Union  P.  R.  Co.  240  U.  8.  1,  16,  17,  60  L. 
ed.  493,  501,  L.R.A.1917I>,  414,  36  Sup.  Ct. 
Rep.  286,  Ann.  Cas.  3917B,  713;  Flint  v. 
Stone  Tracy  06.  220  U.  8.  107,  160,  152, 
55  L.  ed.  389,  413,  414,  31  Sup.  Ct.  Rep. 
342,  Ann.  Cas.  1912B,  1312;  Glasgow  v. 
Rowse,  43  Mo.  479,  491;  Waring  v.  Savan- 
nah, 60  Ga.  93,  100;  Drexel  v.  Com.  46  Pa. 
31,  40).  It  is  not  necessary  to  do  more 
than  to  refer  to  220  Mass.  623  to  627,  108 
N,  E.  570,  for  it  is  plain  that  the  44th 
amendment  modified  the  provisions  of  chap- 
ter 1,  §  1,  art.  4  of  the  Constitution  to  the 
effect  that  propertj'  taxes  must  be  propor- 
tional, so  that  the  legislature  now  has 
power  to  levy  taxes  upon  whatever  rightly 
may  be  held  to  be  "income"  at  different 
rates  upon  income  derived  from  different 
classes  of  property,  provided  there  is  uni- 
formity in  rate  upon  incomes  from  the 
same  classes  of  property.  It  follows  that 
in  this  connection  the  rule  stated  in  Glea- 
son  v.  MdCay,  134  Mass.  419,  and  O'Keeffe 
V.  SomcTville,  190  Mass.  110,  112  Am.  St. 
Rep,  316,  76  N.  E.  467,  6  Ann.  Cas.  684, 
to  the  effect  that  no  valid  excise  can  be 
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imposed  upon  the  exercise  ol  a  natural 
right,  has  no  relevancy. 

2.  The  second  question  is  whether  gains 
derived  from  the  sale  of  rights  to  sub- 
scribe for  new  shares  of  stock  to  be  issued 
by  a  corporation  are  taxable  as  income. 

The  respondent  Putnam  received  during 
1916  proceeds  from  the  sale  of  rights,  de- 
clared in  that  year,  to  subscribe  to  shares 
of  new  stock  in  corporations  in  which  he 
was  a  stockholder  previous  to  1910. 

The  same  reasons  which  already  have 
}yeen  stated,  as  to  the  right  to  treat  gains 
in  excess  of  losses  from  purchases  and 
sales  of  intangible  personal  property  as 
subject  to  an  income  tax,  lead  to  the  con- 
clusion that  gains  arising  from  th«  sale  of 
rights  to  subscribe  for  new  stock  issued  by 
corporations  may  also  be  treated  as  income 
by  the  general  court  for  purposes  of  tax- 
ation under  the  44th  amendment.  Such 
rights  are  themselves  a  species  of  intan- 
gible property.  They  come  to  the  stock- 
holder as  a  gratuity.  They  are  a  new  thing 
of  value  which  he  did  not  possess  before. 
Tlie  amount  for  which  he  sells  them  is  a 
gain.  In  the  management  of  trusts  as 
between  a  life  tenant  and  remainderman 
rights  to  subscribe  for  stock  (Atkins  v. 
Albrce,  12  Allen,  359,  361;  Davis  v.  Jack- 
son, 152  Mass.  58,  61,  23  Am.  St.  Rep.  801, 
25  N.  £.  21)  and  stock  dividends  (D'Ooge 
T.  Leeds,  176  Mass.  558,  660,  57  N.  E.  1025; 
Rand  v.  Hubbell,  115  Mass.  461,  15  Am. 
Rep.  121)  are  regarded  as  capital,  and  not 
as  income,  in  this  commonwealth.  The 
rule  of  this  commonwealth,  to  the  effect 
that,  as  between  life  tenant  and  remainder- 
man, stock  dividends  are  treated  as  capi- 
tal, and  not  as  income,  perhaps  may  have 
grown  up  in  part,  at  least,  by  reason  of  its 
convenience,  and  it  appears  to  be  widely 
adopted.  Gibbons  v.  Mahon,  136  U.  S.  549, 
34  L.  ed.  525,  10  Sup.  Ct.  Rep.  1057.  But, 
however  that  may  be,  it  is  manifest  that 
there  is  no  inherent  necessary  and  im- 
mutable reason  why  stock  dividends  should 
always  be  treated  as  capital.  This  is  ap- 
parent because  in  several  jurisdictions  they 
are  treated  either  in  whole  or  in  part  as 
income,  and  not  as  capital.  Re  Osborne, 
209  N.  Y.  450,  50  L.R.A.(N.S.)  510,  103 
K.  E.  723,  823,  Ann.  Cas.  191 5 A,  298.  See 
!^IcLouth  V.  Hunt,  154  N.  Y.  179,  39  L.R.A. 
230,  48  N.  E.  548;  Robertson  v.  De  Brula- 
tour,  188  N.  Y.  301,  80  N.  E.  938;  Lowry 
v.  Farmers'  Loan  &  T.  Co.  172  N.  Y.  137, 
64  N.  E.  796;  Pratt  v.  Douglas,  38  N.  J. 
Eq.  616,  541;  Earp's  Appeal,  28  Pa.  368; 
Holbrook  v.  Holbrook,  74  N.  H.  201,  203, 
204,  12  L.R.A.(N.S.)  768,  66  Atl.  124; 
Pritchitt  v.  Nashville  Trust  Co.  96  Tenn. 
472,  33  L.R.A.  856,  36  S.  W.  1064;  Hiie  v. 
Hite,  93  Ky.  257,  19  L.R.A.  173,  40  Am. 
L.R.A.1917F. 


St.  Rep.  189,  20  S.  W.  778;  Thomas  v. 
Gregg,  78  Md.  545,  44  Am.  St.  Rep.  310, 
28  Atl.  666;  Goodwin  v.  McGaughey,  108 
Minn.  248,  122  N.  W.  6;  Soehnlein  t. 
Soehnlein,  146  Wis.  830,  389,  131  N.  W. 
739.  The  same  is  true  of  oxat  rule  (which 
prevails  also  at  least  in  the  Federal  and 
English  courts.  See  Gibbons  v.  Mahon,  136 
U.  S.  549,  667,  34  L.  ed.  525,  630,  10  Sup. 
Ct.  Rep.  1067;  Bouche  v.  Sproule,  L.  R.  12 
App.  Cas.  385,  56  L.  J.  Ch.  N.  S.  1037,  67 
L.  T.  N.  S.  345,  36  Week.  Rep.  193),  to  the 
effect  that  rights  to  subscribe  for  new  stock 
which  have  a  market  value  are  to  be  at- 
tributed to  principal,  and  not  to  income. 
Some  other  states  hold  the  value  of  such 
rights  to  be  income,  and  not  principal. 
Wiltbank's  Appeal,  64  Pa.  266,  3  Am.  Rep. 
686.  See  Lord  v.  Brooks,  62  N.  H.  72.  It 
occms  impossible  to  say,  when  a  kind  of 
gain  is  in  many  states  held,  even  as  be- 
tween life  tenant  and  remainderman,  to  be 
income,  and  not  capital,  that  the  word 
"income,"  used  in  an  amendment  to  the 
Constitution  adopted  for  the  express  pur- 
pose of  enabling  a  tax  to  be  levied  broadly 
on  all  that  rightly  may  be  described  as  in- 
come, should  be  construed  as  excluding  such 
gains  simply  because  this  court  has  held 
that  it  was  not  income  in  a  single  branch 
of  law,  while  numerous  other  courts  hav« 
held  the  contrary  even  upon  that  point. 
However  strong  such  an  argument  might 
be  when  urged  as  to  the  interpretation  of 
a  statute,  it  is  not  of  prevailing  force  as 
to  the  broad  considerations  involved  in  the 
interpretation  of  an  amendment  to  the 
Constitution,  adopted  under  the  conditions 
preceding  and  attendant  upon  the  ratifica- 
tion of  the  44th  amendment. 

The  rights  to  subscribe  for  stock,  when 
sold  and  converted  into  cash,  rightly  may 
be  treated  as  taxable  as  a  gain  on  the 
sale  of  intangibles  under  §  5  (c)  of  the  In- 
come Tax  Act.  Thpse  rights  commonly  are 
represented  by  certificates  and  pass  by  in- 
dorsement. They  are  a  species  of  intan- 
gible property.  They  are  not  regarded  ordi- 
narily as  a  profit  from  the  prosecution  of 
the  business,  but  are  an  inherent  and  con- 
stituent part  of  the  shares.  Atkins  v.  Al- 
bree,  32  Allen,  359,  361;  Hyde  v.  Holmes, 
198  Mass.  287,  293,  84  N.  E.  318.  Their 
sale  resulted  from  an  exercise  of  judgment 
to  that  effect  on  the  part  of  the  stockholder. 
They  are  indistinguishable  in  principle 
from  a  sale  of  the  stock  itself,  and  gains 
derived  from  sales  of  such  rights  fall  with- 
in the  same  class  of  income.  The  statute 
in  this  regard  is  not  in  oonfliot  with  the 
amendment. 

The  question  whether  rights  to  suV 
scribe  for  stock,  which  are  exercised  by  sub' 
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Bcriptios,   are  taxable  at  income,   is  not 
raiflwd  on  this  record  and  ii  not  decided. 

3.  The  third  question  is  whether  a  stock 
dividend,  declared  and  paid  alter  the  stat* 
ute  went  into  effect,  out  of  profits  earned 
before  it  took  effect,  is  taxable  as  income. 
The  respondent  Garfield  received  during 
1916  a  stock  dividend  declared  in  that  year 
on  shares  of  stock  in  corporations  owned 
by  her  before  that  tima' 

The  stock  dividends  in  the  Oarfield  Qaee 
were  declared  out  of  an  accumulation  of 
earnings  which,  before  1916,  had  been  in- 
veeted  in  permanent  additions  to  the 
plants  of  the  corporations  involved.  It  is 
urged  that  these  earnings,  therefore,  had 
become  a  part  of  capital  before  1916,  and 
henee  cannot,  in  the  nature  of  things,  be 
taxed  as  income.  It  is  true  that,  in  cased 
of  this  sort  arising  between  life  tenant  and 
remainderman,  the  fact  that  the  surplus  of 
a  corporation  has  heea  used  in  permanent 
increases  of  the  property  devoted  to  the 
business  of  the  corporation  is  oftentimes 
of  significance.  Minot  v.  Paine,  99  Mass. 
101,  111,  96  Am.  Dec  706;  Hemenway  ▼. 
Hemenway,  181  Mass.  406,  410,  63  N.  £. 
919.  But  upon  this  point  the  inquiry  is 
as  to  the  intention  of  the  legislature  as 
manifested  by  the  words  it  has  used. 
Those  pertinent  in  this  connection  are  in 
§  2b,  where  are  subjected  to  the  tax  ''divi- 
dends on  shares  in  all  corporations  and 
joint-stock  companies  .  .  .  [with  ex- 
ceptions not  here  material].  ...  No  dis- 
tribution of  capital,  whether  in  liquida- 
tion or  otherwise,  shall  be  taxable  as  income 
under  this  section;  but  accumulated  profits 
shall  not  be  regarded  as  capital  tmder  this 
provision."  That  which  originally  had 
been  earnings  in  the  case  at  bar  had  never 
been  distributed  as  &  cash  dividend  or  in 
any  other  form.  Its  use  had  been  such  as 
to  add  to  the  value  of  the  capital.  It 
doubtless  had  increased  that  value  prior 
to  1916.  But  the  act  of  the  corporation 
in  1916  was,  in  substance,  a  distribution 
of  certificates  of  title  to  represent  this  in- 
crement  of  value  with  all  the  advantages 
that  might  fiow  therefrom.  It  was  the  is- 
suance to  the  stockholder  of  a  new  thing 
of  value  transferable,  transmissible,  and 
salable  separate  and  apart  from  that  which 
before  he  had  possessed.  '* Accumulated 
profits,"  as  used  in  the  statute,  are  words 
of  sufiiciently  comprehensive  scope  to  in- 
clude profits  which  had  been  earned  and 
invested  as  had  those  here  in  question. 
The  words  "accumulated  profits"  are  used 
as  the  antithesis  of  "distribution  of  cap- 
ital." The  latter  would  include  payment 
of  a  part  of  the  capital  investment  sold 
and  returned  to  the  shareholders,  whereby 
the  capacity  of  the  corporation  to  carry  on 
L.R.A.1917F. 


business  was  impaired  or  depleted.     See, 
for  example.  Lynch  v.  Hornby,  149  C.  C.  A. 
657,    236    Fed.    661.      Other    iUustrations 
might  be  put.     But  the  words  "distribu- 
tion of  capital"  do  not  readily  lend  them- 
selves to  an  issue  of  new  stock,  which,  in 
its  last  analysis,  represents  surplus  earn- 
ings of  the  corporation  for  the  time  being 
applied  to  increase  of  plant,  and  which  are 
intended  to  be  continued  to  that  use.     In 
essence  the  thing  which  has  been  done  is 
to  distribute  a  symbol  representing  an  ac- 
cumulation  of    profits,   which,    instead   of 
being  paid  out  in  cash,  is  invested  in  the 
business,  and  thus  its  durable  assets  aug- 
mented.    In   this   aspect  of  the   case  the 
substance  of  the  transaction  is  no  different 
from  what  it  would  be  if  a  cash  dividend 
had  been  declared,   with  the  privilege  of 
subscription  to   an   equivalent   amount   of 
new  shares.     The  stock  dividend  was  de- 
clared strictly  out  of  an  accumulation  of 
earnings  applied  to  business  uses,  and  not 
out  of  increased  market  value  of  capital  in- 
vestment.    See  Thayer  v.  Burr,  201  N.  Y. 
156,  94  N.  £.  604.     That  which  he  had  be- 
fore was  a  fractional  interest  in  the  prop- 
erty of  the  corporation.     So  far   as  con- 
cerned the  accumulation  of   profits,   there 
was  a  possibility  that  they  might  be  paid 
out  in  whole  or  in  part  as  a  cash  dividend 
by  authority  of  the  corporation.     By  the 
issue  of  the  stock  dividend  that  possibility 
is  gone,  and  the  stockhold^  now  has  evi- 
dence of  a  permanent  interest  in  the  corpo- 
rate enterprise  of  which  he  cannot  be  de- 
prived.   It  is  a  thing  different  in  kind  from 
the    thing    which    the   stockholder    owned 
before.     From  the  viewpoint  of  the  stock- 
holder, he  has  received  in  the  form  of  divi- 
dend in  stock  a  thing  with  which  thereto- 
fore he  could  have  no  tangible   dealings. 
The  certificates  for  the  new  shares  of  stock 
representing  the  stock  dividend  may  have 
a  materially  greater   value   than   the   less 
tactile  right  to   a   share   in   the   accumu- 
lated profits  which  he  had  before.    The  fact 
that  the  surplus  had  been  accumulated  be- 
fore the  Income  Tax  Law  went  into  effect 
is   not  of   consequence   in   this   particular. 
The  thing  of  value  which  is  taxed  as  in- 
come, namely,  the  dividend  in  stock,  did 
not  come  into  his  possession  or  right  to 
possession  until  the  year  for  which  he  is 
taxed.     It  is  this  thing  of  value  which  is 
taxable  at  the  time  when  it  comes  into  his 
right     possession.       Edwards     v.     Keith, 
L.R.A.  — ,  —,  145  C.  C.  A.  298,  231  Fed. 
110;    Van    Dyke   v.    Milwaukee,   169    Wis, 
460,  146  N.  W.  812,  150  N.  W.  609.     The 
contention    that    stock    dividends   are    not 
taxable   as   income,    because   in   this   com- 
monwealth they  are  treated  as  capital,  and 
not  as  income,  as  between  life  tenant  and 
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remainderman,  has  been  disposed  of  by 
what  has  been  said  already  in  discussing 
the  second  question  here  raised  as  to  the 
taxability  as  income  of  rights  to  subscribe 
for  new  shares  of  stock. 

The  stock  dividends,  so  far  as  regards 
the  source  from  which  they  come  to  the 
stockholder,  and  the  impassive  nature  of 
his  receipt  of  them,  are  derived  from  the 
same  class  of  property  from  which  are  de- 
rived ordinary  dividends,  and  rightly  may 
be  classified  together  under  f  2  of  the  In- 
come Tax  Act.  The  two  should  be  taxed 
as  they  are  in  the  statute,  at  the  same  rate. 

So  far  as  there  may  be  anything  at  vari- 
ance with  this  conclusion  in  Lynch  v.  Tur- 
rish,  149  C.  C.  A.  640,  236  Fed.  653,  we 
are  constrained  not  to  follow  it.  See  in  this 
connection,  Southern  P.  Co.  v.  Lowe  (D. 
C.)   238  Fed.  847. 

Therefore,  in  this  particular  the  Income 
Tax  Act  is  not  in  conflict  with  the  require- 
ments of  the  44th  amendment  as  to  uni- 
formity of  rates  on  incomes  derived  from 
the  same  class  of  property. 

4.  The  fourth  question  is  whether  a  cash 
dividend  declared  and  paid  after  the  stat- 
ute took  effect,  out  of  profits  earned  before 
it  was  enacted,  is  taxable  as  income. 

The  respondent  Putnam  received  an  extra 
cash  dividend  of  33§  per  cent  on  certain 
shares  of  corporate  stock  owned  by  him 
before  1916,  which  was  declared  out  of  un- 
distributed earnings  accrued  before  March, 
1913. 

It  is  the  general  and  long-established 
rule  in  this  commonwealth  that  cash  divi- 
dends received  on  corporate  stock  are  to 
be  treated  as  income,  and  not  as  capital. 
Talbot  V.  Milliken,  221  Mass.  367,  108  N 
E.  1060;  Gray  v.  Hemenway,  223  Mass. 
203,  111  N.  E.  713.    There  is  no  reason  in 


the  circumstances  of  the  case  at  bar  lor 
varying  that  rule.  The  present  case  is 
well  within  the  scope  of  these  decisions.  A 
stockholder  has  no  individual  interest  in 
the  profits  of  a  corporation  until  a  divid^fid 
has  been  declared.  The  accumulation  of  a 
surplus  does  not  of  itself  entitle  stock- 
holders to  a  dividend.  Smith  v.  Hurd,  12 
Met.  371,  385,  46  Am.  Dec.  690;  New  York, 
L.  E.  &  W.  R.  C6.  V.  Nickals,  119  U.  S. 
296,  30  L.  ed.  363,  7  Sup.  Ct.  Rep.  209; 
Humphreys  v.  McKissock,  140  U.  S.  304, 
35  L.  ed.  473,  11  Sup.  Ct.  Rep.  779;  United 
States  Radiator  Corp.  v.  State,  208  N.  Y. 
144,  152,  46  L.R.A.(y.S.)  585,  101  N.  E. 
783.  The  extra  cafih  dividend  was  declared 
out  of  surplus  earnings  whieh  had  accum- 
ulated during  twenty-three  years  prior  to 
March  1,  1913.  Although  it  was  large  and 
had  been  accumulating  for  a  long  time,  it 
was  not  the  less  a  cash  dividend.  It  came 
to  the  shareholder  as  his  individual  prop- 
ertv  for  the  first  time  when  declared  and 
paid  in  1916.  It  was  not,  in  substance  or 
effect,  a  distribution  of  capital.  Moreover, 
it  is  expressly  provided  in  the  Income  Tax 
Law  (§2)  that  "no  distribution  of  capital, 
whether  in  liquidation  or  otherwise,  shall 
be  taxable  as  iitbome  under  this  section: 
but  accumulated  profits  shall  not  be  regard- 
ed as  capital  under  this  provision." 

Manifestly  it  was  not  intended  hereby  to 
change  the  general  rule  recognized  in  nu- 
merous cases  in  addition  to  those  hereto- 
fore cited. 

The  decision  upon  the  first  three  main 
questions  is  by  a  majority  of  the  court,  and 
is  unanimous  upon  the  fourth  question.  It 
follows  that  in  each  case  the  entry  must 

be; 

Peremptory  writ  of  mandamus  to  issue. 


Annotation — ^Income  tax  on  dividends  declared  after  but  paid  from  earn- 
ings accrued  before  act  went  into  effect 


As  to  constitutionality  of  income  tax  | 
acts,  see  notes  to  Alderman  v.  Wells,  27  i 
L.R.A.(N.S.)    864,    and    State    ex    rel. 
Bolens  v.  Frear,  L.R.A.1915B,  569.    And  . 
as  to  income  tax  on  sales  of  property,  see  | 
annotation   to   State   ex   rel.    Bundy   v. 
Nygaard,  L.R.A.1917E,  563;  and  as  to 
determining  income  from  timber  lands 
for  purposes  of  taxation,  see  annotation 
to  Doyle  v.  Mitchell  Bros.   Co.  L.R.A. 
1917E;  568. 

The  weight  of  authority,  numerically 
at  least,  is  to  the  effect  that  dividends 
declared  after,  but  paid  from  earnings 
earned  before,  an  act  under  which  they 
are  sought  to  be  taxed  as  income  went 
into  effect,  constitute  income  for  the  year 
L.R.A.1917F. 


when  declared  and  paid,  but  there  has 
been  some  expression  of  opinion  to  the 
contrary.  The  question  is,  of  course,  one 
largely  of  statutory  construction,  and  be- 
cause of  the  varying  phraseology  and 
circumstances  most  of  the  decisions  are 
reconcilable. 

In  Wisconsin,  under  the  Income  Tax 
Act  of  that  state  in  effect  January  1, 
1911,  which  provided  that  "there  shall 
be  assessed,  levied,  collected,  and  paid  a 
tax  upon  incomes  received  during  the 
year  ending  December  31,  1911,"  it  has 
been  expressly  held  (Van  Dyke  v.  Mil- 
waukee (1914)  159  Wia.  460,  146  N.  W. 
812,  150  N.  W.  509)  that  stock  dividends 
are  income,  and  that  dividends  declared 
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and  distributed  during  1911  out  of  sur- 
plus on  hand  prior  to  January  1,  1911, 
were  taxable  as  income  for  1911.  This 
decision  was  upon  the  ground  that  it  was 
immaterial  when  the  dividends  were 
earned  by  the  corporation  as  long  as  they 
were  declared  and  paid  during  1911, 
since,  as  a  stockholder  acquires  no  right 
to  corporate  money  until  it  is  distributed 
in  the  form  of  a  dividend,  it  cannot  be 
regarded  as  income  until  so  distributed. 
And  see  State  ex  rel.  Pflster  v.  Widule 
(1917)  —  Wis.  — ,  163  N.  W.  641,  which 
is  to  the  same  effect. 

And  under  the  Massachusetts  Income 
Tax  Act  of  1913,  which  provides  that 
gains  or  profits  and  income  '^derived 
from  any  source  whatever"  shall  be 
taxed,  it  has  been  held  (Trefrt  v.  Put- 
nam, ante,  806)  that  both  stock  and 
cash  dividends  declared  and  paid  aft- 
er the  act  went  into  effect,  out  of 
proceeds  earned  before  that  time,  are 
taxable  to  the  stockholder  as  income  of 
the  year  when  declared  and  paid.  This, 
it  will  be  remembered,  was  upon  the 
theory  that  it  is  the  thing  of  value 
which  comes  into  right  of  possession 
that  is  taxable,  and  that  the  dividends 
became  such  when  declared,  and  not  un- 
til then.  And,  as  regards  the  cash 
dividends,  the  conclusion  was  also  aided 
by  the  express  provision  of  the  statute 
to  the  effect  that  accumulated  profits 
shall  not  be  regarded  as  capital  within 
the  meaning  of  the  provision  that  no 
distribution  of  capital  shall  be  taxed 
as  income. 

So,  in  Ohio,  under  the  Act  of  March 
12,  1831,  which  levied  a  tax  on  div- 
idends declared  by  banks,  it  has  been 
held  (State  v.  Franklin  Bank  (1840)  10 
Ohio,  91)  that  the  tax  applied  to  div- 
idends declared  after  the  act  became 
effective,  regardless  of  the  fact  that  the 
profits  so  divided  accrued  before  the 
passage  of  the  act. 

And    similar    conclusions    have    been 

reached  under  the  Federal  Income  Tax 

Act  of  1913,  the  provisions  of  which, 

however,    as    shown    infra,    have    been 

materially  modified  by  the  Federal  Act 

of  March  8,  1916.     Thus,  in  Southern 

P.   Co.  V.  Lowe    (1917)   238  Fed.  847, 

where  a  corporation  declared  a  dividend 

in  1914,  payable  out  of  surplus  which 

accrued  before  1909,  it  was  held  that  it 

was  taxable  under  §  II.  B  of  the  Act  of 

1913,  which  imposed  a  tax  upon  "the 

entire  net  income  arising  or  accruing 

from  all  sources  during  the  preceding 

calendar  year,"  as  income  accruing  to 

the  stockholder  during  1914,  the  court 

refuting  the  contention  that  the  moneys 
L.R.A.1917F. 


paid  in  dividends  came  from  surplus 
earnings  which  were  in  fact  an  addition 
to  and  a  part  of  the  capital  of  the  com- 
pany, and  adopting  the  theory  that, 
since  a  stockholder  has  no  interest  in 
the  profits  of  the  corporation  until  a 
dividend  has  been  declared,  a  dividend 
from  previous  profits  constitutes  in- 
come of  the  year  when  declared  and 
received.  So,  in  Towne  v.  Eisner 
(1917)  242  Fed.  702,  the  court  adopting 
the  theory  that  no  legal  right  to  a  div- 
idend vests  in  a  stockholder  until  it  has 
actually  been  declared,  and  that  the 
question  of  taxation  as  income  wholly 
turns  on  the  new  rights  which  the  stock- 
holder gets  by  the  declaration  of  the 
dividend,  held  that  stock  dividends 
paid  after  the  Act  of  1913  went  into 
effect,  out  of  a  surplus  earned  prior  to 
that  time,  were  taxable  as  representing 
"gains,  profits,  and  income''  within  the 
meaning  of  such  act.  But,  in  connec- 
tion with  this  interpretation  of  the  Fed- 
eral Act  of  1913,  see  Lynch  v.  Turrish 
(1916)  149  C.  C.  A.  649,  236  Fed,  653, 
and  Lynch  v.  Hornby  (1916)  149  C.  C. 
A.  667,  236  Fed.  661,  in  both  of  which 
it  was  held  that  dividends  received  by 
a  stockholder  in  1914,  from  the  pro- 
ceeds of  a  sale  of  corporate  property 
representing  gains  in  value  made  pre- 
vious to  1913  could  not  be  regarded 
as  "income,  gains,  or  profits"  taxable 
in  1914,  the  receipts  being  a  mere 
change  of  capital,  and  the  dividends 
representing  a  distribution  of  capital 
assets  rather  than  of  gains  or  profits 
within  the  meaning  of  the  act.  How- 
ever, the  court  in  the  Turrish  Case  did 
use  language  which  cannot  be  rec- 
onciled with  some  of  the  foregoing  de- 
cisions, for  it  was  declared  that 
Congress,  in  enacting  the  tax  law  under 
consideration,  clearly  intended  to  leave 
and  did  leave  all  the  income,  gains,  and 
profits  which  had  accrued  or  arisen 
prior  to  the  time  when  the  act  went  in- 
to effect  free  from  income  tax,  and  as 
absolutely  the  property  of  stockholders 
as  was  any  of  their  original  capital  or 
property.  In  fact,  in  discussing  and 
rejecting  the  contention  of  counsel  for 
the  tax  collector  that,  because  paragraph 
B  of  the  act  provided  that  the  income 
of  a  taxable  person  should  include  all 
gains,  profits,  and  income  derived  from 
"any  source  whatever,''  all  surplus  or 
undivided  profits  included  in  any  div- 
idends received  after  March  1,  1913, 
although  they  accrued  and  arose  prior 
to  that  date,  are  subject  to  the  tax,  the 
court  expressly  stated  that  the  decision 
in  Van  Dyke  v.  Milwaukee  (Wis.)   su- 
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pra,  had  not  proved  persuasive.  But 
the  cases  of  Lynch  v.  Turrish  and  Lynch 
V.  Hornby  both  involved  a  question  of 
liability  for  an  additional  or  super  tax 
(an  additional  tax  imposed  upon  in- 
come, including  dividends,  where  same 
was  large  enough  to  come  within  the 
amount  specified  in  the  act),  as  provid- 
ed for  in  §  II.  A,  subdivision  2,  of  the 
Act  of  October  3,  1913,  and  in  this 
connection  it  is  of  interest  that  the 
Treasury  Department,  by  T.  D.  2274, 
and  under  date  of  December  22,  1915, 
expressly  ruled  that  both  cash  and 
stock  dividends  paid  from  net  earnings 
or  established  surplus  or  undivided 
profits  constituted  income  for  the  year 
in  which  such  dividends  were  received, 
"without  regard  to  the  period  in  which 
the  profits  or  surplus  were  earned,  or 
the  period  during  which  they  were 
carried  as  surplus  or  undivided  profits 
in  the  treasury  or  on  the  books  of  the 
corporation."  This  ruling  expressly 
modified  T.  D.  2163  of  February  18, 
1915,  which  laid  down  a  different  rule 
for  stock  dividends.  And  the  incon- 
sistent language  used  in  the  Turrish  and 
Hornby  Cases  was  expressly  referred  to 
in  Towne  v.  Eisner  (Fed.)  supra. 

But  where  the  tax  is  in  the  nature  of 
an  excise  tax,  as  upon  a  franchise  to  do 
business,  and  the  dividends  declared 
during  the  year  are  made  simply  the 
measure  of  the  annual  value  of  the  fran- 
chise upon  which  the  tax  is  to  be  an- 
nually paid,  dividends  paid  during  a 
given  year  out  of  the  surplus  acquired 
prior  to  the  passage  of  the  act  cannot 
be  regarded  as  income  for  that  year, 
for  the  purpose  of  the  tax.  See  People 
V.  Albany  Ins.  Co.  (1883)  92  N.  Y.  458, 
construing  N.  Y.  Laws  1880,  chap.  542, 
as  amended  by  Laws  1881,  chap.  361. 

And  under  one  of  the  earlier  Federal 
Excise  Tax  Acts  it  was  ruled  that  where 
the  tax  provided  for  is  an  annual  in- 
come tax,  and  its  subject  is  the  interest 
paid  and  profits  earned  by  the  company 
for  each  year,  and  year  by  year,  both 
by  the  express  letter  of  the  law  and  its 
necessary  implication,  the  tax  is  not 
laid  on  any  funds  which  came  into  be- 
ing before  the  time  prescribed  in  the 
act.  It  was  expressly  so  stated  in  Bail- 
ey v.  New  York  C.  &  H.  R.  B.  Co. 
(1882)  106  U.  S.  109,  27  L.  ed.  81,  1 
Sup.  Ct.  Rep.  62,  in  holding  that  a 
scrip  dividend  declared  by  a  railroad 
company  as  of  profits  which  had  been 
earned  at  some  previous  time  was  tax- 
able under  §  122  of  the  Internal  Rev- 
enue Act  of  1862,  as  amended  in  1864, 

only  upon  that  part  accruing  after  the 
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act  was  passed;  and  that  where  a  com- 
pany declared  a  dividend  in  1868  of 
profits  accruing  during  tbe  previous 
fifteen  years,  it-  was  taxable  upon  ^5 
of  same  only.  In  so  holding  it  was  said 
that  it  was  admissible  to  go  back  for 
the  purpose  of  assessing  a  tax  upon  a 
proper  fund  which  had  accrued  during 
a  previous  year  and  had  escaped  taxa^ 
tion,  but  that  the  tax  so  imposed  would 
be  for  the  omitted  year,  and  that,  as 
the  dividend  in  question  did  not  pur- 
port to  be  a  dividend  as  of  earnings 
of  the  company  during  the  year  in 
which  the  tax  was  assessed,  or  indeed 
for  any  particular  year,  or  series  of 
years,  it  was  competent  for  the  com- 
pany to  show,  in  an  action  brought  to 
recover  a  tax  paid  upon  the  whole  div- 
idend, what  amount  of  the  earnings  of 
the  company,  accruing  from  1862  to 
1868,  was  represented  by  and  included 
in  the  dividend,  and  that  that  amount 
alone  being  subject  to  the  tax,  recovery 
could  be  had  of  all  in  excess  thereof 
which  had  been  exacted  and  paid.  But 
when  a  corporation  has  declared  a  div- 
idend as  of  earnings  of  the  current 
year,  it  haa  been  held  that  it  is  estopped 
to  maintain  that,  by  mistake,  such  div- 
idend was  drawn  from  its  capital  and 
surplus  earned  in  former  years.  Thus, 
in  Central  Nat.  Bank  v.  United  States 
(1890)  137  U.  S.  355,  34  L.  ed.  703,  11 
Sup.  Ct.  Rep.  126,  affirming  (1885)  24 
Fed.  577,  where  a  bank  declared  a  div- 
idend as  of  earnings  for  the  current 
year,  it  was  held  that  the  liability  of 
the  bank  for  a  tax  on  same  under  § 
120  of  the  Internal  Revenue  Act  of 
June  30,  1864,  as  amended  July  13, 
1866,  which  provided  that  a  tax  of  5 
per  cent  should  be  paid  on  ''all  div- 
idends" in  scrip  or  money  thereafter 
declared  due  to  stockholders  as  a  part 
of  the  earnings,  income,  or  gains  of  a 
bank,  depended  solely  upon  the  question 
whether  the  dividend  was  in  fact  de- 
clared due  and  payable  to  the  stock- 
holders; and  that  if  a  bank  in  good 
faith  and  by  mistake  made  a  declara- 
tion of  dividends  when  in  fact  there 
were  no  current  earnings  to  pay  same, 
the  mistake  could  not  be  corrected  by 
the  courts  in  an  action  brought  to  recov- 
er the  tax,  and  that  in  fact  no  proof 
that  no  current  earnings  by  the  bank 
had  in  fact  been  made  was  admissible 
in  such  an  action  for  the  purpose  of 
avoiding  the  tax,  since  the  law  con- 
clusively assumes  in  such  a  case  that 
a  dividend  declared  and  paid  as  current- 
ly earned  was  a  dividend  so  earned. 
This  rule  was  also  recognized  in  Bailey 
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▼.  New  York  C.  &  H.  R.  R.  Co.  (U.  S.) 
supra. 

In  connection  with  the  question  wheth- 
er or  not  the  Federal  Income  Act  of 
September  8,  1916,  applies  to  dividends 
declared  after,  but  paid  from  earning^s 
earned  before,  that  date,  it  is  worthy 
of  note  that  Congress  in  this  act  ex- 
pressly added  a  proviso  (not  included 
in  the  earlier  act)  to  the  effect  that  the 
term  "dividends,"  as  used  in  the  title 
defining  income,  should  be  held  to  mean 
any  distribution  made  or  ordered  to  be 
made  by  a  corporation  out  of  its  "earn- 
ings or  profits  accrued  since  March  1, 


1913,  and  payable  to  its  shareholders, 
whether  in  cash  or  in  stock  of  the  cor- 
poration," which  stock  dividend  shall 
be  considered  income  to  the  amount  of 
its  cash  value.  Act  September  8,  1916, 
pt.  I.,  §  2a.  This  addition  to  the  act 
would  seem  to  indicate  that  dividends 
of  the  character  under  consideration  in 
this  annotation  are  now  taxable  provid- 
ed they  accrued  since  March  1,  1913, 
and  that  dividends  representing  profits 
and  surplus  accruing  prior  to  that  date 
cannot  be  taxed  as  income  as  of  years 
when  declared  and  paid  to  the  stock- 
holders. G.  J.  C. 


NEBRASKA  StTPREME  COURT. 

AGNES  JACQUITH 

V. 

EDGAR  H.  MASON,  Admr.,  etc.,  of  Sher- 
man Stlunders,  Deceased,  et  al.,  Appts. 

(99  Neb.  509,  156  N.  W.  1041.) 

Corporation  —  president  as  trustee. 

1.  The  president  of  a  corporation,  who  is 
also  a  director  and  stockholder,  is  not  only 
the  agent  of  the  corporation,  but  is  also  in 
many  respects  a  trustee  for  the  stockholders 
as  such. 

For  other  cases,  see  Corporations^  IV.  g,  ^, 
in  Dig,  1-52  A^  B. 

Same  —  notice  as  to  value  of  stock. 

2.  It  is  the  duty  of  such  president  and 
manager  of  the  corporation,  who  learns  that 
the  entire  stock  of  the  corporation  can  be 
sold  at  a  certain  favorable  price,  and  dis- 
poses of  his  own  stock  accordingly,  to  in- 
form other  stockholders  who  he  knows  are 
anxious  to  dispose  of  their  stock,  and  if  he 
fails  to  do  so,  but  purchases  their  stock  at 
a  less  price  and  immediately  sells  it  at  a 
profit,  he  will  be  liable  to  such  stockholders 
for  the  profit  so  realized. 

For  other  cases,  see  Corporations,  IV.  g,  4, 
in  Dig,  1-52  AT.  S. 

Same  -~  oopurchaser  —  llaMlity. 

3.  In  such  case,  one  who,  with  knowl- 
edge of  all  the  conditions,  joins  with  such 
president  in  purchasing  the  stock  and  realiz- 
ing profit  thereon,  will  be  also  liable. 

For  other  cases,  see  Corporations,  IV,  g,  in 
Dig.  1-52  N.  8. 

evidence  —  sufHclency. 

4.  Evidence   indicated   in  the  opinion  is 

Headnotes  by  Sedgwick,  J. 

Note.  —  The  duty  of  an  officer  or  director 
of  a  corporation  toward  one  from  whom  he 
purchases  stock  is  treated  in  the  annota- 
tion following  Shaw  v.  Cole  Mfg.  Co.  L.R.A. 
1916B,  708;  and  see  later  cases,  Dawson  v. 
National  L.  Ins.  C6.  L.R.A.1916E,  878,  and 
Pool  V.  Camden,  L.R.A.1917E,  988. 
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found  sufficient  to  support  the  findings  and 

judgment. 

For  other  cases,  see  Evidence,  XII,  w  Dig, 

(March  4,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Douglas  Coun- 
ty in  plaintiff's  favor  in  an  action  brouglit 
to  recoYer  the  profit  realized  by  defendants' 
decedents  from  a  sale  of  stock  purchased  by 
them  from  plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gurley,  Woodrouf^h,  &  Fitch, 
for  appellant  ^lason: 

There  is  no  such  confidential  relation  be- 
tween the  president  of  a  company  and  a 
Stockholder  who  has  her  stock  in  the  hands 
of  a  broker  for  sale,  as  requires  the  presi- 
dent of  the  company  to  give  notice  to  the 
stockholder  that  someone  else  will  probably 
make  a  better  bid  on  the  stock  than  he 
makes. 

Hooker  v.  Midland  Steel  Co.  215  III.  444, 
106  Am.  St.  Rep.  170,  74  N.  E.  446 ;  Krumb- 
haar  v.  Griffiths,  151  Pa.  223,  25  Atl.  64; 
Haarstick  v.  Fox,  9  Utah,  110,  33  Pac.  251 ; 
Crowell  V.  Jackson,  63  N.  J.  L.  656,  23  Atl. 
426;  Walsh  v.  Goulden,  130  Mich.  531,  90 
N.  W.  406;  Tippecanoe  County  v.  Rey- 
nolds, 44  Ind.  509,  15  Am.  Rep.  245. 

Mr.  Duncan  M.  Vlneonhaler  for  appel- 
lant Sunderland. 

Messrs.  McGilton,  Gaines,  A  Smith, 
for  appellee: 

A  director  or  ofiicer  of  a  corporation  can- 
not take  an  unfair  advantage  of  the  stock- 
holder in  the  purchase  of  his  stock. 

Oliver  v.  Oliver,  118  Ga.  862,  46  S.  E. 
232;  Strong  v.  Repide,  213  U.  S.  432,  53 
li.  ed.  860,  29  Sup.  Ct.  Rep.  521 ;  Stewart  v. 
Harris,  69  Kan.  498,  66  L.R.A.  261,  105  Am. 
St.  Rep.  178,  77  Pac.  277,  2  Ann.  Cas. 
873;  Barber  v.  Martin,  67  Neb.  445,  93 
N.  W.  722. 
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Sedgwick^  J.,  delivered  the  opinion  of 
the  court: 

Some  time  prior  to  October,  1909,  this 
plaintiff,  being  the  owner  of  201  shares  of 
the  face  value  of  $100  each  of  the  capital 
stock  of  the  Underwriters*  Insurance  Com- 
pany, placed  the  same  in  the  hands  of 
Burns,  a  stockbroker,  for  sale.  Afterwards 
Burns  sold  the  stock  for  $75  a  share.  Soon 
afterwards  the  stock  was  sold  to  one  Mont- 
gomery for  $110  a  share.  Plaintiff  b^an 
this  action  in  the  district  court  for  Douglas 
county  against  William  G.  Sunderland  and 
Sherman  Saunders,  alleging  that  Sunder- 
land was  a  stockholder,  director,  and  presi- 
dent of  the  Nebraska  Underwriters'  Insur- 
ance Company,  and  that  he,  acting  through 
and  joining  with  Saunders,  fraudulently 
purchased  the  plaintiff's  stock  for  $76  a 
share  to  enable  them  to  transfer  the  whole 
capital  stock  to  Montgomery  at  $110  a 
share.  Slie  asked  for  a  judgment  against 
the  defendants  for  the  difference  between 
$75  and  $110  a  share.  Sunderland  answered 
that  the  facts  in  the  petition  failed  to  state 
a  cause  of  action  against  him,  coupled  with 
a  general  denial  of  all  the  allegations  in  the 
petition.  Saunders  denied  generally  all  of 
the  allegations  of  the  petition.  While  the 
action  was  pending,  both  Saunders  and  Sun* 
derland  died,  and  Maria  B.  Sunderland, 
executrix,  was  substituted  for  the  defendant 
Sunderland,  and  Edgar  H.  Mason  as  admin- 
istrator was  substituted  for  the  defendant  i 
Saunders.  The  trial  in  the  district  court 
resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  the  amount  asked  for, 
$7,035,  and  interest,  amounting  to  $8,020.13. 

The  defendants  contend  that  the  evidence 
is  not  sufficient  to  support  the  verdict,  that 
the  verdict  and  judgment  are  contrary  to 
law,  and  that  the  court  erred  in  certain  in« 
structions  given  to  the  jury.  Tlie  briefs  are 
not  a  compliance  with  rule  12  (94  Neb.  xi. 
148  N.  W.  ix. ) .  The  parties  do  not  agree  as 
to  the  evidence,  and,  in  making  their  respec- 
tive statements  as  to  the  substance  of  the 
evidence,  they  do  not  always  refer  "with 
particularity  by  question  and  page  to  the 
evidence  in  the  record  supporting  the  con- 
tention made."  The  latter  part  of  the  rule, 
relating  to  the  statement  of  the  propositions 
of  law  relied  upon  and  the  authorities  sup- 
porting them,  is  not  carefully  observed. 
Sunderland  and  Saunders  were  partners, 
carrying  on  a  business  distinct  from  that  of 
the  insurance  company.  The  plaintiff's  hus- 
band was  recently  deceased,  and  in  his  life- 
time he  had  been  the  owner  of  this  stock 
and  somewhat  interested  in  the  affairs  of 
the  company,  and  for  several  years  no  divi- 
dend had  been  paid  to  the  plaintiff  on  her 
stock.  This  was  all  the  information  that 
the  plaintiff  had  in  regard  to  the  probable 
L.R.A.1917F. 


value  of  the  stock,  and  because  she  waa 
receiving  no  dividends  thereon  she  thought 
it  was  necessary  to  sell  the  stock.  She  au- 
thorized the  broker  to  sell  it  at  $75  a  share. 
She  testified  that  some  time  before  the 
transaction  complained  of  she  had  a  con« 
versation  with  the  president  Sunderland  in 
regard  to  the  dividends,  but  was  given  no 
information  in  regard  to  the  condition  of 
the  company  nor  the  probable  value  of  the 
stock.  Mr.  Montgomery  had  some  stock  in 
the  company,  and,  together  with  his  part- 
ner, Funkhauser,  was  largely  interested  in 
a  rival  company.  It  would  appear  that 
from  the  evidence  the  jury  might  have 
found  that  the  defendant  Sunderland,  on 
the  8th  of  October,  1909,  went  to  the  office 
of  Montgomery  and  Funkhauser,  in  Chi- 
cago, with  a  view  to  n^otiation  as  to  the 
capital  stock  of  the  insurance  company,  and 
learned  that  Montgomery  would  purchase 
the  entire  stock  of  the  Underwriters'  In- 
surance Company  and  pay  $110  a  share 
therefor,  and  that  thereupon  Sunderland 
contracted  his  stock  at  that  price.  It  was 
not  inconsistent  with  the  evidence  that  he 
gave  Montgomery  to  understand  that  the 
remainder  of  the  stock  could  also  be  pur* 
chased  at  that  price,  and  that  it  was  be- 
cause of  that  understanding  that  he  was 
able  to  sell  his  own  stock.  A  few  days 
later,  after  Mr.  Sunderland's  return,  Mr. 
Love,  who  was  an  acquaintance  of  Sunder- 
land and  Saunders  and  had  some  stock  in 
the  insurance  company,  contracted  with  the 
broker  Burns  for  the  plaintiff's  stock  at 
$75  a  share.  The  plaintiff  thereupon  signed 
a  blank  assignment  of  the  stock  and  deliv- 
ered it  to  Mr.  Love,  and  the  stock  was 
afterwards  found  to  be  assigned  to  Mr. 
Saunders  and  to  be  on  deposit  in  the  United 
States  National  Bank  of  Omaha,  as  col- 
lateral security  for  the  sum  of  $15,000, 
about  the  amount  that  was  paid  for  the 
plaintiff's  stock.  Afterwards  Mr.  Saunders, 
within  a  few  days,  sold  the  stock  to  Mont- 
gomery. 

The  defendants  contend  that  the  evidence 
will  not  warrant  the  finding  that  Sander- 
land  and  Saunders  were  interested  in  the 
purchase  of  plaintiff's  stock.  Mr.  Love  tes- 
tified that  he  was  himself  trying  to  get  a 
controlling  interest  in  the  company,  and 
evidently  desired  the  jury  to  believe  that  he 
bought  plaintiff's  stock  with  that  in  view, 
and  that  when  he  found  he  could  not  suc- 
ceed in  getting  a  controlling  interest  in  the 
company  he  sold  a  one-half  interest  in  the 
stock  to  Mr.  Saunders  for  the  price  that  he 
had  paid  plaintiff.  He  testified  that  he  sold 
a  half  interest  in  the  stock  to  Saunders,  and 
said  that  he  would  have  been  "stuck"  if 
"they"  had  not  bought  the  stock  from  him, 
indicating  that  some  third  party  was  inters 
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«sted  in  the  deal.  Mr.  Saunders'  testimony 
is  inconsistent  with  the  idea  that  Love  alone 
bought  the  stock  for  his  personal  Interest. 

Saunders  testified: 

Q.  That  is,  before  the  14th  of  October, 
you  and  Mr.  Love  were  entering  into  nego- 
tiations for  the  purchase  of  the  stock  of 
the  Nebraska  Underwriters'  Insurance  Com- 
pany? 

A.  Yes,  sir. 

Q.  You  were  acting  together  in  the  mat- 
ter? 

A.  Yes,  sir. 

Q.  And  this  stock  was  purchased  from 
Mrs.  Jacquith,  in  which  you  and  Mr.  Love 
were  together  in  that  transaction? 

A.  Yes,  sir. 

Q.  And  while  you  didn't  furnish,  at  the 
time,  one  half  of  the  money,  you  became  ob- 
ligated, and  furnished  your  half  of  it? 

A.  Yes,  sir. 

There  is  direct  evidence  that  Mr.  Sunder- 
land stated  that  himself  and  Love  and  Saun- 
ders had  planned  together  to  buy  the  whole 
stock  of  the  company,  and  there  are  many 
circumstances  in  the  evidence  indicating 
that,  when  Sunderland  learned  that  the  en- 
tire stock  could  be  sold  to  Montgomery  for 
$110  a  share,  he  communicated  this  fact 
to  his  business  partner,  Saunders,  and  they, 
through  Mr.  Love,  procured  the  plaintiff's 
stock  with  the  purpose  of  selling  it  to  Mont* 
gomery  with  Sunderland's  own  stock.  The 
books  of  Sunderland  and  Saunders  show 
that  Sunderland  participated  in  the  profits 
that  were  realized  on  the  plaintiff's  stock. 

It  is  insisted:  **The  defendant  Sunder- 
land might  have  lawfully  purchased  the 
plaintiff's  stock  himself  or  through  an  agent 
or  in  any  other  manner,  regardless  of  his 
information  at  the  time  of  purchase,  so 
long  as  he  was  not  guilty  of  actively  mis- 
leading her  in  respect  thereto." 

This  court  in  Barber  v.  Martin,  67  Neb. 
445,  93  N.  W.  722,  stated  the  following  as  a 
general  proposition  of  law:  "The  general 
manager  of  a  corporation,  in  effectuating  a 
sale  of  the  entire  capital  stock  of  his  com- 
pany, acts  as  the  agent  of  all  the  stockhold- 
ers, and  he  cannot  receive  and  retain  a 
secret  compensation  from  the  vendee  for 
effectuating  the  contract  of  sale." 

This  is  a  little  stronger  than  was  neces- 
sary under  the  facts  in  that  case.  It  ap- 
pears that  the  trial  court  had  instructed  the 
jury:  "You  are  instructed  that  the  sole 
questions  for  you  to  determine  in  this  case 
from  the  evidence  are  (1)  Did  the  defend- 
ant Barber,  in  selling  said  eighteen  shares 
of  stock,  which  originally  belonged  to  the 
plaintiff,  act  as  her  agent  and  representa- 
tive? If  he  did  not,  you  need  not  consider 
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the  ease  any  further,  but  return  a  verdict 
for  defendant." 

If  this  instruction  was  not  strictly  accur- 
ate in  view  of  the  facts  developed  in  that 
case,  the  error,  if  any,  was  prejudicial  to 
the  plaintiff,  and  not  to  the  defendant,  and 
BO  it  may  justly  be  said  that,  so  far  as  the 
consideration  of  that  case  is  concerned,  the 
instruction  was  not  erroneous,  requiring  a 
reversal. 

The  supreme  court  of  Kansas  has  had 
occasion  to  discuss  quite  at  large  a  sim- 
ilar question,  and  declare  the  law  to  be: 
"The  managing  officers  of  a  corporation  are 
trustees  not  only  in  relation  to  the  cor- 
porate entity  and  the  corporate  property, 
but  they  are  also,  to  some  extent  and  in 
many  respects,  trustees  for  the  corporate 
shareholders.  .  .  .  The  fact  that  the 
directors  and  managing  ofBeers  of  a  oor^ 
poratioB  are  quasi  trustees  for  the  stoek- 
holders  does  not  prohibit  them  from  dealing 
with  the  latter.  The  only  restriction  is 
that  in  such  dealing  their  oonduct  be  fair, 
open,  and  above  reproach.  Because  of  the 
trust  relation  and  better  opportunities  af- 
forded for  acquiring  information,  before 
any  director  or  managing  officer  of  a  cor- 
poration, having  a  knowledge  of  the  condi- 
tion of  its  affairs,  can  rightfully  purchase 
the  stock  of  one  not  actively  engaged  in  the 
management,  he  must  inform  such  stock- 
holder of  the  true  condition  of  affairs." 
Stewart  v.  Harris,  09  Kan.  498,  06  L.R.A. 
261,  10&  Am.  St.  Rep.  178,  77  Pac.  277,  2 
Ann.  Cas.  873. 

As  applied  to  the  facts  in  that  case,  the 
court  approved  of  the  following  language  in 
the  instructions  of  the  trial  court:  ^Hfou  are 
instructed  that  the  president  or  other  man- 
aging officer  of  a  corporation  doing  business 
as  a  bank  stands  in  relation  of  a  trustee  to 
all  the  stockholders  who  are  not  themselves 
engaged  in  the  active  management  of  the 
bank,  and,  before  any  managing  officer  of  a 
bank  who  is  acquainted  with  its  condition 
and  affairs  can  rightfully  purchase  the 
stock  of  such  bank  from  stockholders  who 
are  not  actively  engaged  In  the  management 
and  operation  of  the  bank,  such  managing 
officers  must  inform  such  stockholders  of 
the  true  condition  of  the  bank  and  its  af- 
fairs  and  assets,  and  must  give  to  such 
stockholders  all  the  information  affecting 
the  value  of  the  stock  which  such  manag- 
ing officer  himself  possesses." 

In  the  opinion  the  court  referred  to  the 
case  of  Tippecanoe  County  v.  Reynolds,  44 
Ind.  509,  15  Am.  Rep.  245,  as  the  leading 
authority  holding  a  contrary  view.  The 
fact  that  that  decision  was  rendered  by  a 
divided  court  was  mentioned,  and  it  was 
then  said:  "The  rule  laid  down  has  met 
with  much  criticism.     The  position  taken 
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leaves  the  stockholders'  interest  in  the  cor- 
poration and  all  matters  affecting  its  value 
wholly  in  the  charge  and  keeping  of  the 
managing  officers  of  the  corporation,  and 
leaves  the  stockholders  their  legitimate 
prey.  We  cannot  give  the  sanction  of  our 
approval  to  the  views  there  expressed.** 

Other  courts  have  refused  to  state  the 
rule  as  strongly  for  the  plaintiff  as  this. 
The  supreme  court  of  Georgia  considered  a 
case  in  one  respect  more  nearly  identical 
with  the  case  at  bar.  That  court  declared 
the  rule  to  be:  "Where  a  director  purchases 
Bhares  from  a  stockholder  at  110,  conceal- 
ing the  fact  that  there  is  a  contemplated 
sale  of  the  entire  plant  of  the  company, 
which  makes  the  stock  worth  185,  the  con- 
cealment of  such  material  fact  entitles  the 
shareholder  to  rescind  the  sale,  or  to  other 
appropriate  relief.**  Oliver  v.  Oliver,  118 
Ga.  362,  45  S.  £.  232. 

Mr.  Justice  Lamar  in  the  opinion  of  the 
court  discusses  very  clearly  the  relation 
which  a  director  bears  to  any  regular  stock- 
holder: "But  the  fact  that  he  is  trustee  for 
all  is  not  to  be  perverted  into  holding  that 
he  is  under  no  obligation  to  each;  the  fact 
that  he  must  serve  the  company  does  not 
warrant  him  in  becoming  the  active  and 
successful  opponent  of  an  individual  stock- 
holder with  reference  to  the  latter*s  un* 
divided  interest  in  the  very  property  com- 
mitted to  the  director's  care.  .  .  .  No 
process  of  reasoning  and  no  amount  of  ar- 
gument can  destroy  the  fact  that  the  direc- 
tor is,  in  a  most  important  and  l^itimate 
sense,  trustee  for  the  stockholder.  Jackson 
V.  Ludeling,  21  Wall.  616,  22  L.  ed.  492;  2 
Pom.  £q.  Jur.  2d  ed.  §  1090.  Not  a  strict 
trustee,  since  he  does  not  hold  title  to  the 
shares;  not  even  a  strict  trustee  who  is 
practically  prohibited  from  dealing  with  his 
cestui  que  trust;  but  a  quasi  trustee  as  to 
the  shareholder's  interest  in  the  shares. 
.  .  If,  however,  the  fact  within  the 
knowledge  of  the  director  is  of  a  character 
calculated  to  affect  the  selling  price,  and 
can,  without  detriment  to  the  interest  of 
the  company,  be  imparted  to  the  share- 
holder, the  director,  before  he  buys,  is  bound 
to  make  a  full  disclosure.  In  a  certain 
sense  the  information  is  a  quasi  asset  of 
the  company,  and  the  shareholder  is  as 
much  entitled  to  the  advantage  of  that 
sort  of  an  asset  as  to  any  other  regularly 
entered  on  the  list  of  the  company's  hold- 
ings." 

If  the  jury  in  the  case  at  bar  believed 
that  the  president  and  manager  of  the  cor- 
poration had  found  an  opportunity  to  dis* 
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pose  of  all  the  stock  of  the  corporation  at  a 
price  beyond  its  supposed  value,  and  had 
disposed  of  his  stock  at  that  price,  knowing 
that  the  purchaser  expected  to  take  all  of 
the  remaining  stock,  and  through  his  part- 
ner and  a  third  person  procured  the  stock 
of  the  plaintiff  at  a  much  less  price  with 
the  purpose  and  intention  of  disposing  of 
the  same  as  he  had  already  disposed  of  his 
own,  knowing  at  the  time  that  the  stock- 
holder from  whom  he  so  purchased  was  not 
familiar  with  public  transactions,  was 
wholly  unacquainted  with  the  condition  of 
the  corporation,  the  value  of  the  stock,  or 
the  opportunity  to  sell  the  same,  the  jury 
would  be  justified  in  finding  a  verdict  for 
the  plaintiff. 

The  objection  that  the  stock  was  not  really 
worth  more  than  the  plaintiff  obtained  for 
it  does  not  appear  to  have  any  merit.  The 
condition  was  the  same  as  though  the  presi- 
dent had  ascertained  that  the  property  of 
the  company  could  be  sold  at  such  a  price 
as  to  make  the  value  of  the  stock  at  $110  a 
share.  The  defendant  knew  that  the  stock 
could  be  sold  for  that  amount,  and  appar- 
ently it  was  upon  the  understanding  that 
all  of  the  stock  would  be  so  sold  that  the 
defendant  was  enabled  to  make  so  advan- 
tageous a  sale  of  his  own  stock. 

There  is  perhaps  a  slight  variance  between 
the  allegations  of  the  petition  as  amended 
and  the  proof,  but  this  slight  variance  is 
not  made  a  subject  of  discussion  in  the 
briefs,  and  under  the  circumstances  the  case 
should  be  determined  upon  the  evidence  as 
submitted  to  the  jury.  The  instructions  of 
the  court  to  the  jury  are  severely  criticized. 
It  may  be  said  that  these  instructions  do 
not  as  clearly  present  the  case  to  the  jury 
under  the  evidence  as  might  be  desired :  but, 
so  far  as  we  have  observed,  any  defect  in 
the  instructions  in  that  regard  would  not 
result  in  prejudice  to  the  defendant,  but 
rather  to  the  plaintiff  herself.  The  in- 
structions given  by  the  court  are  quite 
lengthy  and  somewhat  involved,  and  the 
proper  limits  of  tliis  opinion  will  not  admit 
of  a  detailed  discussion  of  them.  It  does 
not  appear  from  the  record  that  the  defend- 
ants offered  proper  instructions  setting 
forth  their  theory  of  the  case. 

We  have  found  no  error  in  the  record 
that  requires  reversal,  and  the  judgment 
of  the  district  court  is  affirmed. 

lietton,  J.,  not  sitting. 

Petition  for  rehearing  denied. 
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JOSEPH  A.  JACKSON  et  aL 

V. 

ARTHUR   J.   MYERS,   Guardian,    etc.,   of 
Lillian  M.  Jackson  et  al.,  Appt. 

(—  Pa.  — ,  101  Atl.  341.) 

Tax  —  Inheritance  —  Interest  subject  to 
lien. 

1.  The  tax  is  imposed  upon  the  decedent's 
estate,  and  not  on  the  interest  of  the  heirs, 
by  a  statute  declaring  that  all  estates  pass- 
ing from  any  person  who  may  die  seised  or 
posr$e$»ed  thereof  shall  be  subject  to  a  tax 
of  a  certain  amount  upon  every  hundred 
dollars  of  clear  value  of  the  estate. 

For  other  cases,  see  Taxes,   V.  a,  in  Dig. 
1-52  N.  8. 

Same  —  sale  of  interest  of  heir  ^  who 
bears  inheritance  tax. 

2.  Where  the  inheritance  tax  is  by  stat- 
ute imposed  upon  decedent's  estate,  and  not 
on  the  interest  of  the  heirs,  it  must  fall 
on  the  purchaser,  and  not  on  the  heirs,  un- 
der a  contract  selling  the  right,  title,  and 
interest  of  the  heirs  for  a  stipulated  price, 
without  any  deduction  whatever,  title  to 
be  in  fee,  good  and  marketable,  without  en- 
cumbrances. 

For  other  cases,  see  Contracts,  II.  d,  2,  a,  in 
Dig.  1-52  N.  B, 

(March  12,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Ck>urt  of  Common  Pleas  No.  5, 
for  Philadelphia  County,  in  plaintiffs'  favor, 
in  an  action  brought  to  recover  a  collateral 
inheritance  tax  which  was  alleged  to  have 
been  included  in  the  purchase  price  of 
certain  real  estate,  and  paid  by  the  vendee 
when  it  should  have  been  paid  by  the  heirs 
of  the  intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  W.  Ijaws  for  appellant. 

Messrs.  John  6.  Kaufman,  Albert  T. 
Banerle,  and  V.  Gllpln  Robinson,  for 
appellees : 

The  party  who  inherits  an  estate  owes  the 
collateral  inheritance  tax. 

Com.  v.  McGahey,  40  Pittsb.  L.  J.  N.  8. 
527;  Mellon's  Appeal,  114  Pa.  564,  8  Atl. 
183;  Martin's  Estate,  19  Pittsb.  L.  J.  N. 
S.  145. 

— i^^  ■  I  ^-— »      «  I  ■■»■       ■  ■!  .         ■         I 

Note.  —  A  search  has  not  disclosed  any 
other  case  passing  upon  the  liability  for 
the  inheritance  tax,  as  between  a  vendor 
and  purchaser  of  an  interest  in  an  estate, 
under  the  circumstances  disclosed  in  Jack- 
fiON  V.  Mtbbs: 

The  nature  of  an  inheritance  tax  is  dis- 
enssed  generally  in  Re  McKennan,  33  L.R.A. 
(N.S.)  606. 

The  personal  liability  of  an  executor  or 
administrator  for  a  succession  tax  is  dis- 
cussed   in   the   note   to   Re   Meyer,   L.R.A. 
1915C,  615. 
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Mestrezat,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense.  The  rule 
was  made  absolute,  and  the  defendant  has 
appealed. 

George  W.  Jackson  died  intestate,  unmar- 
ried, and  without  issue,  leaving  to  survive 
him  Joseph  A.  Jackson,  a  half  brother,  Bes- 
sie A.  Jackson  Curtis,  a  half  sister,  and 
Joseph  Jackson  Restein  and  James  Restein, 
sons  of  a  deceased  half  sister,  who  are  the 
plaintiffs  in  this  action.    He  also  left  sur- 
viving him  two  nieces,  Lillian  M.  Jackson 
and  Ariel  K.  Jackson,  minor  children  of  a 
deceased  brother  of  the  whole  blood,  Daniel 
W.  Jackson;  and  their  guardian,  Arthur  J. 
Myers,  is  the  defendant.     Prior  to  the  in- 
stitution of  this  suit  the  parties  had  been 
for  some  time  invohred  in  litigation,  and 
in  order  to  (Effect  a  compromise  and  settle 
the  differences  between  them  they  entered 
into  a  contract  by  which  the  guardian  of 
the  two  minor  children,  the  defendant  in 
this  action,  agreed,  subject  to  the  approval 
of  the  orphans'  court,  to  sell  to  the  plain- 
tiffs,  who  agreed  to  buy,  "all   the  right, 
title,  and  interest  of  the  said  minors  of,  in, 
and  to  the  estate  of  George  W.  Jackson, 
deceased,  real   and  personal,   for   the   sum 
of  $40,000  in  cash,  without  any  deduction 
whatever,    .    .      .  title  to  be  in  fee  simple, 
good  and  marketable,  and  such  as  will  be 
insured  by  any  reputable  trust   company, 
subject  only  to  such  encumbrances  as  ap- 
pear by"  two  bills   in   equity  filed  in  the 
court    of    common    pleas    of    Philadelphia 
county,  and  two  ground  rents.     The  sale 
was  of  an  interest  in  hoth  real  and  personal 
property.      The    guardian    applied    to    the 
orphans'  court  for  leave  to  make  sale  of 
his  wards'  interest  in  the  real  and  personal 
estate  of  George  W.  Jackson,  deceased,  iipon 
the  terms  contained  in  the  agreement,  and 
the  court  being  of  the  opinion  that  the  sale 
of    the    minors'    interest    for    the   sum    of 
$40,000  was  to  their  advantage,  a  decree  was 
entered  approving  the  report  of  the  examiner 
and  master,  recommending  that  the  guardian 
be  authorized  and  empowered   to   sell   the 
interest  of  his  wards  in  the  property.    The 
collateral  inheritance  tax  upon  the  estate 
of  George  W.  Jackson,  deceased,  was  not 
paid  at  the  time  the  settlement  was  made, 
and  the  guardian  refused  to  pay  it,  claim- 
ing that,  under  the  agreement  and  the  order 
of  the  orphans*  court  authorizing  the  sale, 
he  was"  not  required  to  pay  the  tax.    The 
plaintiffs  contended  that  the  guardian  should 
pay  the  tax,  that  it  was  a  lien  upon  the 
interest  of  the  minors  in  the  estate  which 
the  plaintiffs  had  purchased,  and  that,  under 
the  terms  of  the  agreement,  the  defendant 
was  required  to  pay  it.    The  plaintiffs  hay- 
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ing  previously  agreed  to  sell  the  property  to 
another  purchaser,  and  in  order  to  avoid 
liability  for  breaeh  of  their  contract,  ac- 
cepted the  deed  from  the  guardian  and  paid 
under  protest  the  sum  of  $40,000  without 
deducting  the  tax.  In  a  subsequent  par- 
tition proceeding  in  the  estate  of  George  W. 
Jackson,  deceased,  some  real  estate  was 
sold,  and  from  the  proceeds  the  common- 
wealth collected  the  collateral  inheritance 
tax;  the  amount  due  upon  the  share  of  the 
estate  conveyed  to  the  plaintiffs  being 
$2,085.21.  This  suit  was  instituted  by  the 
plaintiffs  to  recover  this  sum. 

The  facts  are  set  out  in  detail  in  the 
statement  and  affidavit  of  defense.  The  sin- 
gle question  involved  is  whether,  under  the 
contract  of  sale,  the  plaintiffs  or  the  de- 
fendant should  pay  the  collateral  inheritance 
tax  on  that  part  of  the  estate  of  George  W. 
Jackson,  deceased,  in  which  the  defendant's 
wards  had  an  interest,  which  was  sold  by 
the  defendant  to  the  plaintiffs.  The  plain- 
tiffs claim  that  the  tax  was  a  debt  due  from 
the  defendant's  wards,  heirs  of  the  decedent, 
and  that  it  was  a  lien  on  the  estate  of  the 
decedent  which,  under  the  terms  of  the 
agreement,  the  defendant  was  required  to 
satisfy  and  remove,  and  the  plaintiffs,  hav- 
ing been  compelled  to  pay  the  tax  in  order 
to  convey  the  property  unencumbered  to  a 
purchaser,  are  entitled  to  be  reimbursed  for 
the  amoimt  of  the  tax  paid  by  them.  The 
defendant  denies  the  right  of  the  plaintiffs 
to  recover,  on  the  ground  that  he  sold  to 
the  plaintiffs  and  conveyed  only  the  right, 
title,  and  interest  of  the  minors  in  the 
estate  of  George  W.  Jackson,  deceased,  for 
the  net  sum  stipulated,  and  that  this  in- 
terest was  limited  to  such  property  as  re- 
mained after  the  collateral  inheritance  tax 
was  paid  upon  the  estate.  The  learned 
court  below  held  that  the  defendant  was 
liable  for  the  tax,  inasmuch  as  the  agree- 
ment to  sell  stipulated  in  terms  that  the 
title  should  be  good  and  marketable  and 
such  as  would  be  insured  by  any  reputable 
trust  company,  subject  only  to  such  en- 
cumbrances as  were  specifically  excepted  in 
the  agreement. 

The  act  of  assembly  imposing  the  pay- 
ment of  a  collateral  inheritance  tax  pro- 
vides that  "all  estates  .  .  .  passing 
from  any  person  who  may  die  seised  or 
possessed  of  such  estates  [to  collateral 
heirs]  .  .  .  shall  be  and  they  are  here- 
by made  subject  to  a  tax  of  $5  on  every 
$100  of  the  clear  value  of  such  estate  or 
estates."  The  executors  and  administrators 
and  their  sureties  are  only  discharged  from 
liability  for  the  tax  with  which  they  are 
charged  when  they  have  paid  it,  and  the 
tax  is  made  a  lien  on  the  estate  until  it 
is  settled  and  satisfied.  The  register  of  wills 
L.R.x\.1917F. 


is  made  the  agent  of  the  eommonwealth 
for  the  collection  of  the  tax,  and  he  is 
authorized  to  enforce  payment  of  a  collat- 
eral inheritance  tax  against  real  or  personal 
property  by  proceedings  an  the  orphans' 
court. 

It  will  be  observed  that  the  statute  im- 
poses the  tax  on  the  estate  of  the  decedent. 
It  becomes  a  lien  and  is  fastened  upon  the 
estate  from  the  moment  of  the  decedent's 
death,  and  must  be  discharged  by  payment 
before  the  estate  passes  to  the  collateral 
heir.  It  is  levied  on  the  estate  in  the  hands 
of  the  personal  representative,  who,  with 
his  sureties,  is  made  liable  for  its  payment. 
The  state  becomes  a  preferred  beneficiary 
under  the  act  imposing  the  tax,  and  it  is 
entitled  to  its  share  of  the  estate  before 
the  claims  of  heirs  or  devisees  can  be  rec- 
ognized or  satisfied..  The  latter  take  only 
such  part  of  the  decedent's  estate  as  remains 
after  the  payment  of  the  tax,  which  is  not 
levied  upon  the  inheritance  or  the  legacy, 
but,  as  already  observed,  upon  the  estate 
of  the  decedent.  What  passes  to  the  heir 
or  devisee,  and  to  which  he  acquires  title, 
is  the  portion  of  the  estate  remaining  after 
the  payment  and  satisfaction  of  the  collat- 
eral tax. 

This  interpretation  of  the  statute  impos- 
ing the  collateral  inheritance  tax  is  sus- 
tained by  the  decisions  of  this  court.  In 
Strode  v.  Com.  52  Pa.  181,  a  leading  case 
on  the  subject,  the  question  was  whether 
that  part  of  a  decedent's  estate  passing  to 
collaterals,  which  consisted  of  bonds  of  the 
United  States  that  were  exempt  by  law 
from  state  taxation,  was  liable  to  collateral 
inheritance  tax.  We  held  that  the  collateral 
inheritance  tax  is  not  levied  on  a  specific 
article,  but  on  the  estate  of  the  decedent, 
and  that  therefore  it  is  not  a  tax  upon  the 
bonds,  but  upon  the  estate  of  which  they 
are  a  part.  In  delivering  the  opinion  Mr. 
Chief  Justice  Woodward  said  (52  Pa.  188) : 
"The  mistake  of  the  learned  counsel  for 
the  plaintiff*  in  error  consists,  we  conceive, 
in  treating  this  as  a  tax  on  the  government 
bonds,  when  it  is  really  a  tax  upon  a  dece- 
dent's estate,  dying  without  lineal  heirs. 
.  .  .  That  estate  passed  into  the  hands 
of  the  executor  for  administration,  and  is 
taxed  in  his  hands  as  an  estate.  The  law 
takes  every  decedent's  estate  into  custody, 
and  administers  it  for  the  benefit  of  cred- 
itors, legatees,  devisees,  and  heirs,  and  de- 
livers the  residue  that  remains,  after  dis- 
charging all  obligations,  to  the  distributees 
entitled  to  receive  it." 

Finnen's  Estate,  196  Pa.  72,  74,  46  AtL 
260,  270,  was  an  appeal  from  an  assessment 
of  collateral  inheritance  tax.  In  delivering 
the  opinion  Mr.  Chief  Justice  Green  said: 
"That  which  the  legatee  gets  and  keeps  ia 
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the  aggregate  sum  bequeathed,  lesB  the 
amount  of  the  tax.  The  tax  must  be  re- 
tained by  the  pecson  who  haa  the  decedent's 
property  in  charge.  It  is  therefore  not  & 
tax  upon  the  property  or  money  bequeathed, 
but  a  dimittution  of  the  amount  that  other- 
wise would  paas  under  the  will  or  other 
conveyance^  and  henoe  that  which  the  lega- 
tee  really  receives  is  not  taxed,  at  all.  It 
is  that  which  is  left  after  the  tax  has  been 
taken  off.  It  is  only  imposed  once,  and  that 
IS  before  the  legacy  has  reached  the  legatee 
and  before  it  has  become  his  property." 

The  learned  Chief  Justice  then  cites  with 
approval  Strode  v.  Com.  supra,  and  quotes 
part  of  the  opinion  of  the  court  below  in 
that  case,  which  we  affirmed,  whwein  it  ie 
said  that  the  tax  is  "a  restriction  upon  the 
right  of  acquisition  by  those  who,  under 
the  law  regulating  the  transmission  of  prop- 
erty, are  entitled  to  take  as  beneficiaries 
without  consideration.  The  state  is  made 
one  of  the  beneficiaries.  It  lays  its  hands 
upon  estates  under  such  circumstances,  and 
claims  a  share,  and  whether  tlie  share  is 
exacted  as  a  tax  or  duty  ot  whatever  else, 
or  the  machinery  employed  in  levying  an 
ordinary  tax  is  adopted  or  not,  it  is  of  no 
consequence." 

Orcutt's  Appeal,  07  Pa.  179,  is  then  cited 
as  holding  the  same  doctrine. 

The  Collateral  Inheritance  Tax  Law  of 
the  state,  as  thus  interpreted,  did  not  im- 
pose a  lien  upon  the  interest  of  the  defend- 
ant's wards  in  Jackson's  estate.  The  fail- 
ure of  the  learned  court  to  observe  the 
distinction,  clearly  pointed  out  in  the  au- 
thorities above  cited,  between  a  lien  on  the 
estate  of  the  decedent  and  on  the  interest 
of  the  defendant's  wards  in  that  estate,  led 
it  to  the  erroneous  conclusion  that  the  tax 
was  a  lien,  within  the  meaning  of  the  con- 
tract of  sale,  which  the  defendant  was  re- 
quired to  discharge.  The  estate  of  George 
W.  Jackson,  deceased,  did  not  pass  to  the 
collateral  heirs  tmtil  the  tax  had  been  paid. 
If  Jackson's  representative  delivered  the 
personal  estate  to  the  beneficiaries  before 
the  payment  of  the  tax,  the  statute  unmis- 
takably fixed  him  for  it.  If  the  heirs  took 
possession  of  the  real  estate,  the  tax  being 
unpaids  it  was  subject  to  the  statutory  lien, 
but  the  residue  after  payment  of  the  lien 
was  discharged  from  the  payment  of  the 
tax,  and  their  title  was  only  to  that  part 
of  the  estate  "which  is  left  after  the  tax 
has  been  taken  off."  In  selling  their  right, 
title,  and  interest  in  and  to  the  estate  of 
the  decedent,  the  defendant's  wards  could 
sell  only  the  part  of  the  estate  left  after 
the  payment  of  the  tax.  It  was  that  title 
which  they  were  required  to  make  good, 
marketable,  and  such  as  would  be  insmed 
by  a  reputable  trust  company.  If  there 
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were  no  encumbrances  against  it,  the  plain- 
UMb  could  not  complain.  The  lien  reported 
by  the  trust  company  was  against  Jackson's 
estate,  and  not  against  the  part  of  his  estate 
to  which  the  heirs  succeeded. 

In  conatruing  a  contract  which  is  ambigu- 
ous or  contains  apparently  repugnant 
clauses,  the  court  should  consider  the  nego- 
tiations leading  to  its  formation,  its  sub- 
ject-matter, the  consideration,  the  circum- 
stances under  which  the  parties  contract, 
and  the  objects  to  be  accomplished.  In- 
terpreting the  contract  in  the  present  case 
in  the.  light  of  the  circumatances  and  under 
a  proper  construction  of  the  Collateral  In- 
heritance Tax  Law,  we  are  clear  the  parties 
intended  that  the  plaintiffs  should  pay  the 
defendant,  as  stated  in  the  agreement, 
"$40,000  in  cash,  without  any  deduction 
whatever."  The  parties  had  been  engaged 
in  much  litigation  over  their  rights  to  the 
dece<lent's  property,  and  both  sides  desired 
that  it  should  be  ended.  The  title  of  the 
minors  to  the  property  was  attacked  and 
they  were  without  means  to  carry  on  litiga- 
tion. If  this  attack  had  been  successful, 
they  would  have  been  penniless.  There 
were  many  reasons  why  the  other  parties 
also  should  desire  an  end  of  the  litigation. 
The  story  of  their  disputes  and  disagree- 
ments .  is  a  long  one,  and  is  told  in  detail 
in  the  pleadings.  It  was  imder  these  cir- 
cumstances that  the  contract  of  sale  of  the 
minors'  interest  in  the  estate  of  the  dece- 
dent was  entered  into,  and  which,  it  was 
supposed,  would  end  the  existing  feuds. 
The  contract  fixed  by  clear  and  explicit 
language  what  the  plaintiffs  were  to  pay 
and  what  the  defendant  was  to  receive  for 
the  interest  of  the  minors  in  the  property. 
It  was  "$40)000  in  cash,  without  any  deduc- 
tion whatever."  The  negotiations  between 
the  parties  and  the  construction  put  upon 
the  agreement  by  the  orphans'  court  when 
it  granted  the  guardian  the  authority  to  sell 
clearly  show  that  this  provision  of  the 
contract  unmistakably  carried  out  the  in- 
tention of  the  parties.  The  master  appoint- 
ed by  the  orphans'  court  reported,  inter  alia, 
as  follows:  "The  substance  of  this  agree- 
ment  (so  far  as  the  minors'  interests  are 
concerned)  is  that  the  guardian  shall  sell, 
and  the  other  parties  to  said  agreement 
shall  buy,  the  entire  interest  of  the  minors 
in  the  estate  of  George  W.  Jackson,  de- 
ceased, for  the  net  sum  of  $40,000  in  cash." 

Other  parts  of  his  report  also  show  that 
he  interpreted  the  contract  as  providing 
for  a  net  consideration  of  the  stipulated 
sum,  and  hence  he  reported  that  the  sale 
contemplated  by  the  agreement  "for  the  sum 
of  $40,000  would  be  for  the  best  interests 
of  the  minors."  The  petition  presented  to 
the  orphans'  court  for  leave  to  make  the 
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sale  was  joined  in  by  the  plaintiffs  and  it 
was  therein  set  forth,  inter  alia,  that  the 
plaintiffs  had  offered  in  writing  to  purchase 
the  minors'  interest  in  the  property  "for 
the  sum  of  $40,000  in  cash/'  with  the  provi- 
sion that  ''all  adverse  claims  set  up  against 
said  minors'  estate  in  all  the  above  pro- 
ceedings" should  be  taken  care  of  by  the 
purchasers,  and  that  all  cost  and  expenses 
"shall  be  assumed  by  said  purchasers,  and 
said  minors'  estate  entirely  relieved  there- 
from." It  is  therefore  difficult  to  see  how 
"any  deduction  whatever"  can  be  nuule  from 
the  stipulated  purchase  price  without  in- 
fringing the  contract  of  sale.  It  is  true 
that  the  contract  required  the  title  to  be 
good  and  marketable,  and  provided  against 
encumbrances,  but,  so  far  as  the  record 
discloses,  the  title  is  good  and  marketable, 
and  the  only  alleged  encumbrance  against 
the  title   of   the   minors   is  the  collateral 


inheritance  tax  levied  against  the  estate  of 
the  decedent.  We  must  assume  that  the 
parties  dealt  with  full  knowledge  of  the 
law,  and  therefore  knew  that  the  estate 
of  George  W.  Jackson,  deceased,  passing 
to  the  minors,  was  subject  to  a  collateral 
inheritance  tax,  which  was  a  lien  and  must 
be  paid  before  the  minors  received  and  could 
convey  it.  With  this  knowledge,  the  plain- 
tiff contracted  to  pay  the  defendant  $40,000 
in  cash,  without  any  deduction  whatever," 
for  their  interest  in  the  estate.  The  natural 
and  necessary  inference  is  that  the  parties 
meant  what  their  contract  clearly  imports; 
that  the  stipulated  price  was  to  be  paid 
without  deducting  the  collateral  inheritance 
tax.  We  think,  therefore,  that  the  case 
must  be  ruled  against  the  plaintiffs  on  a 
proper  interpretation  of  the  contract. 

The  judgment  of  the  court  below  is  re- 
versed, with  a  procedendo. 


WASHINGTON  SUPREME  COURT. 

(In  Banc.) 

N.  H.  ST.  GERMAIN  and  Wife,  Appts., 

V. 

BAKERY  AND  CONFECTIONERY  WORK- 
ERS'  INTERNATIONAL  UNION,  NO.  9, 
OF  SEATTLE,  WASHINGTON,  et  al., 
Respts. 

(—  Wash.  — ,  166  Pac.  666.) 

Injunction  —  against  picketing. 

1.  Members  of  a  labor  union  may  be  en- 
Joined  from  maintaining  pickets  in  front 
of  a  place  of  business  to  intimidate  the 
proprietors  of  the  business  and  patrons  seek- 
ing to  trade  there. 

For  other  cases,  see  Injunotum,  I.  d,  in  Dig, 
1-52  N.  8. 

Damages  —  injury  to  business  —  dimi- 
nution of  receipts. 

2.  Substantial  damages  cannot  be  recov- 
ered for  injury  to  a  business  merely  upon 
proof  of  diminution  of  gross  receipts  with- 
out anything  to  show  the  effect  on  profits. 
For  other  cases,  see  Evidence,  XII.  k,  in  Dig. 

l'-o2  y.  8. 

Parties  —  voluntary  association. 

3.  An  unincorporated  labor  union  may  be 
made  a  party  to  an  action  to  enjoin  the 
commission  of  illegal  acts  on  its  behalf  by 
its  members  and  bound  by  the  judgment  en- 
tered in  the  action. 

For  other  case^,  see  Labor  Organizations,  in 
Dig.  1-52  N.  S. 

(Holcomb,  J.,  dissents.) 

(July  17,  1917.) 


APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  King  County 
granting  them  partial  relief  only,  in  an 
action  brought  to  enjoin  defendants  from 
picketing  in  front  of  plaintiffs'  place  of 
business,  from  annoying  their  customers, 
and  for  damages.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Halverstadt  A  Clarke  and  Piles 
&  Halverstadt  for  appellants. 

Messrs.  Thomas  Byron  MacMahon  and 
Preston  &  Thorgrimson,  for  respondents: 

The  strike  was  justifiable  from  a  legal 
standpoint,  as  likewise  the  declaration  of 
unfairness  and  the  giving  to  it  of  publicity- 

Roddy  V.  United  Mine  Workers,  41  Okia 
621,  L.R.A.1915D,  789,  139  Pac.  126;  Kemp 
V.  Division  No.  241,  255  111.  213,  99  N.  E. 
389,  Ann.  Cas.  1913D,  347;  National  Pro- 
tective Asso.  V.  Gumming,  170  N.  Y.  315, 
58  L.R.A.  135,  88  Am.  St.  Rep.  648,  63 
N.  E.  369;  Reynolds  v.  Davis,  17  L.R.A. 
(N.S.)  162,  note;  De  Minico  v.  Craig,  42 
L.R.A.(N.S.)    1048,    note. 

That  part  of  the  decree  permitting  two 
pickets  to  parade  in  front  of  each  of  plain- 
tiffs' places  of  business,  in  silence,  to  bear 
signs  stating  only  tliat  plaintiffs  were  un- 
fair to  union  labor,  and  so  to  arrange  their 
marching  as  not  to  interfere  with  travel  or 
with  egress  or  ingress  to  and  from  their 
place  of  business,  and  permitting  the  dis- 
tribution of  cards  bearing  the  statement 
that  they  were  unfair  to  union  labor,  was 
not  erroneous. 

Beck   V.   Railway   Teamsters'   Protective 


Note.  —  The  subject  of  picketing  is  treat- 
ed in  the  notes  to  Jensen  v.  Cooks'  &  Wait- 
ers' Union,  4  L.R.A.(N.S.)  302,  and  Langell 
v.  Collingwood,  60  L.R.A.{N.S.)  412. 
L.R.A.1917F. 


For  other  questions  arising  from  indus- 
trial disputes,  see  L.R.A.  Indexes  under 
titles,  "Conspiracy"  and  "Labor  Organiza- 
tion." 
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Union,  118  Mlcb.  407,  42  LJR.A.  407,  74 
Am.  St.  Rep.  421,  77  N.  W.  13;  Vegelahn 
▼.  Guntner^  167  Mass.  92,  35  L.R.A.  722, 
67  Am.  St.  Rep.  443,  44  N.  E.  1077 ;  O'Neil 
V.  Behanna,  182  Pa.  236,  38  L.R.A.  382,  61 
Am.  St.  Rep.  702,  37  Atl.  843;  George  Jonae 
Glass  Co.  V.  Glass  Bottle  Blowers'  Asso.  77 
N.  J.  Eq.  219,  41  L.R.A.(N.S.)  445,  79  Atl. 
262;  Purvis  v.  Local  No.  500,  U.  B.  G.  J.  214 
Pa.  348,  12  L.RA.(N.S.)  642,  112  Am.  St. 
Rep.  757,  63  Atl.  685,  6  Ann.  Gas.  275; 
Goldberg,  B.  &  Co.  v.  Stablemen's  Union, 
149  Cal.  429,  8  L.R.A.(N.S.)  460,  117  Am. 
St.  Rep.  145,  86  Pac.  806,  9  Ann.  Gas.  1219; 
Pierce  v.  Stablemen's  Union,  156  Cal.  70, 
103  Pac.  324;  Union  P.  R.  Co.  v.  Ruef,  120 
Fed.  102;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Gee,  139  Fed.  582;  Franklin  Union  v.  Peo- 
ple, 220  HI.  355,  4  L.R.A.(N.S.)  1001,  110 
Am.  St.  Rep.  248,  77  N.  E.  176;  Barnes 
V.  Chicago  Typographical  Union,  232  111.  424, 
14  LJl.A.(N.S.)  1018,  83  N.  E.  940,  13  Ann. 
Gas.  64;  Searle  Mfg.  Co.  v.  Terry,  66  Misc. 
266,  106  N.  Y.  Supp.  438;  Karges  Furniture 
Co.  V.  Amalgamated  Woodworkers'  Local 
Union,  166  Ind.  421,  2  L.R.A.(N.S.)  788,  75 
N.  E.  877,  6  Ann.  Gas.  829;  Gray  y.  Build- 
ing Trades  Council,  91  Minn.  171,  63  L.R.A. 
763,  108  Am.  St.  Rep.  477,  97  N.  W.  663, 
1118,  1  Ann.  Caa.  172;  Minnesota  Stove  Co. 
V.  Cavanaugh,  131  Minn.  468,  165  N.  W. 
638;  Everett  Waddey  Co.  ▼.  Richmond  Typo- 
graphical Union,  105  Va.  188,  5  L.R.A.<N.S.) 
792,  63  S.  £.  273,  8  Ann.  Gas.  708;  St. 
Louis  V.  Gloner,  210  Mo  502,  15  L.R.A. 
(N.S.)  973,  124  Am.  St.  Rep.  760,  109  S.  W. 
30;  W.  &  A.  Fletcher  Co.  v.  International 
Asso.  of  Machinists,  —  N.  J.  Eq.  '^,  65 
Atl.  1077;  Beaton  v.  Tarrant,  102  111  App. 
124;  Pope  Motor  Car  Co.  v  Keegan,  150 
Fed.  148;  Iron  Molders'  Union  v  Allis-C^al- 
mera  Co  20  L.R.A  (N.S )  316,  91  C.  C.  A 
631,  166  Fed.  45 ;  Aluminum  Castings  Co  v. 
International  Molders'  Union,  197  Fed  221; 
Tri-City  Central  Trades  Council  v.  American 
Steel  Foundries,  161  C.  C.  A.  678,  238  Fed. 
728;  Sinsheimer  v.  United  Garment  Work- 
ers, 77  Hun,  216,  28  N.  Y.  Supp.  321;  Cohen 
V.  United  Garment  Workers,  36  Misc.  748, 
72  N.  Y.  Supp.  341;  Butterick  Pub.  Co.  v. 
Typographical  Union,  60  Misc.  1,  100  N.  Y. 
Supp.  292;  J.  F.  Parkinson  Co.  v.  Building 
Trades  Council,  164  Cal.  681,  21  L.R.A. 
(N.S.)  560,  98  Pac.  1027,  16  Ann.  Gas. 
1166;  Lindsay  &  Co.  v.  Montana  Federation 
of  Labor,  37  Mont.  264,  18  L.R.A.(N.S.)  707, 
127  Am.  St.  Rep.  722,  96  Pac.  127. 

Monnt,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  enjoin  the 
defendants  from  picketing  in  frcmt  of  the 
plaintiffs'  places  of  business  in  the  city 
of  Seattle,  and  from  annoying  and  harassing 
L.R.A.1917F. 


the  plaintiffs'  customers  as  they  were  enter- 
ing or  leavmg  the  plaintiffs'  places  of  busi- 
ness, and  for  damages.  The  case  was  tried 
to  the  court.  No  findings  of  fact  were  made, 
but  the  court  at  the  conclusion  of  the  trial 
entered  a  decree  as  follows: 

"It  is  ordered,  adjudged,  and  decreed  that 
Percy  Wood,  William  T.  McGuerin,  T.  H. 
Bolton,  and  Guida  Axtheim,  individually  and 
as  associates  under  the  name  and  style  of 
Bakery  and  Confectionery  Workers'  Interna* 
tional  Union,  No.  9,  of  Seattle,  Washington, 
and  all  persons  associated  with  said  individ- 
uals as  said  Bakery  and  Confectionery 
Workers'  International  Union  No.  —  of 
Seattle,  Washington,  and  Harry  Mitchell, 
Frank  Guilke,  and  William  H.  Fraser,  in- 
dividually and  associated  together  under  the 
name  and  style  of  Cooks'  and  Assistants' 
Union,  Local  No.  33,  and  all  persons  associ- 
ated with  them  under  such  name,  and  Ed- 
ward Schuttj  and  their  and  each  of  their 
agents  and  employees,  'be  and  they  hereby 
are  enjoined  and  restrained  from  oongre^t- 
ing  in  front  of  plaintiffs'  place  of  business 
at  No.  409  Pike  street  and  No.  1515-1617 
Pike  place,  each  in  the  city  of  Seattle,  King 
county,  Washington,  from  talking  to  any- 
one while  in  front  of  either  ol  plaintiffs' 
said  places  of  business  in  any  way  reflecting 
on  plaintiffs'  business  or  on  the  manner  of 
conducting  the  same,  from  saying  anything 
while  in  front  of  either  of  plaintiffs'  said 
places  of  business  oonceming  plaintiffs'  em- 
ploying members  of  the  Japanese  race  or 
Chinamen,  from  stating  that  plaintiffs'  busi- 
ness is  conducted  in  a  dirty  manner,  from 
the  use  of  the  word  'scab'  or  'scabs,'  while 
in  front  of  plaintiffs'  places  of  business, 
from  laying  hands  upon  or  touching  anyone 
while  in  front  of  either  of  plaintiffs'  said 
places  of  business,  with  intent  to  in  any 
way  cause  such  person  not  to  trade  with 
or  enter  the  said  stores  of  plaintiffs.  But 
such  injunction  shall  not  run  against  said 
unions  as  entities. 

'It  is  further  ordered,  adjudged,  and  de- 
creed that  said  defendants  may,  if  they 
desire,  place  and  maintain  two  pickets  in 
front  of  each  of  plaintiffs'  said  places  of 
business,  and  that  said  pickets  may  wear  a 
badge  or  scarf  having  on  the  same  the  words, 
'St.  Germain's  Bakeries  and  Restaurants  Un- 
fair to  Organized  Labor,'  or  words  to  that 
effect,  but  nothing  more;  that  said  pickets 
at  plaintiffs'  store  No«  409  Pike  street  shall 
walk  on  the  outer  curb  of  the  sidewalk, 
and  at  plaintiffs'  place  of  business  at  No. 
1515-1517  Pike  place  shall  walk  in  the 
center  of  the  sidewalk,  and  if  the  crowds 
in  front  of  plaintiffs'  said  places  of  business 
are  such  at  any  time  that  said  pickets  can* 
not  walk  in  the  middle  of  the  sidewalk  they 
shall  cease  picketing  until  conditions  are 
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such  that  they  can  walk  in  the  middle  of 
the   sidewalk. 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  said  defendants  may  use  cards 
such  as  plaintiffs'  Exhibit  A,  introduced  in 
evidence  in  this  cause,  but  they  are  perpet- 
ually enjoined  and  restrained  from  throw- 
ing or  leaving  any  of  them  in  plaintiffs' 
said  places  of  business. 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  plaintiffs  do  have  and  recover 
their  costs  and  disbursements  herein  to  be 
taxed  of  and  from  Percy  Wood,  William 
T.  McGuerin,  and  Guida  Axtheim,  individu- 
ally, and  of  each  of  them,  and  of  Harry 
Mitchell,  Frank  Guilke,  and  William  H. 
Fraser,  individually,  and  of  each  of  them, 
and  of  Edward  Schutt." 

The  cards  referred  to  in  this  decree  were 
cards  about  3  inches  square,  and  contained 
the  words:  "8t.  Germain  Bakeries,  Public 
Market  and  409  Pike  street,  unfair  to  or- 
ganized labor." 

The  plaintiffs  have  appealed  from  all  that 
part  of  the  decree  beginning  with,  and 
following,  the  words,  in  the  first  paragraph, 
"but  such  injunction  shall  not  run  against 
said  unions  as  entities." 

There  is  no  material  dispute  in  the  facts, 
which  are,  in  substance,  as  follows: 

The  respondent  unions  are  voluntary  as- 
sociations of  bakers  and  cooks,  respectively. 
The  respondents  Wood  and  McGuerin  are 
president  and  business  agent,  respectively, 
of  the  respondent  bakers'  union,  and  mem- 
bers of  it.  Respondents  Bolton  and  Ax- 
theim are  members  of  that  union.  The 
respondents  Mitchell,  Guilke,  and  Fraser  are 
president,  business  agent,  and  secretary, 
respectively,  of  the  cooks'  union.  The  re- 
spondent Schutt  does  not  belong  to  either 
union,  but  was  paid  for  his  participation 
in  picketing  the  appellants'  places  of  busi- 
ness. The  appellants  have  been  engaged 
in  the  bakery  and  dairy  lunoh  business  in 
Seattle  for  about  sixteen  years.  They  had 
two  stores  in  the  city  of  Seattle,  one  at 
No.  409  Pike  street  and  the  other  in  the 
Pike  place  market.  The  store  in  the  Pike 
place  market  fronts  on  one  of  the  most 
crowded  streets  in  the  city  of  Seattle.  The 
appellants,  prior  to  April  29, 1916,  employed 
only  union  bakers.  They  were  then  em- 
ploying a  cook  by  the  name  of  Paulsen, 
who  was  a  member  of  the  Cooks'  Union, 
but  was  delinquent  in  his  dues.  In  the 
early  part  of  April,  1916,  Mr.  McGuerin 
and  Mr.  Guilke,  representing  their  respec- 
tive unions,  called  upon  the  appellants  and 
demanded  tliat  they  employ  only  union 
men,  and  stated  that  if  the  appellants  did 
not  discharge  Mr.  Paulsen  the  union  bakers 
in  their  stores  would  be  called  out.  The 
appellants  refused  to  comply  with  this  re- 
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quest,  the  union  bakers  and  cooks  left  the 
employment  of  the  appellants,  and  there- 
upon pickets  were  stationed  in  front  of 
both  stores  of  the  appellants.  These  pick- 
ets wore  white  coats,  with  the  words,  "St. 
Germain's  bakery  employs  nonunion  labor," 
on  the  front,  and  on  the  back  of  these 
coats  appeared  the  words,  in  black  letters, 
**Low  wages,  long  hours,  seven  days  per 
week." 

These  pickets  went  on  duty  about  11:30 
o'clock  in  the  morning,  and  continued  until 
the  stores  were  closed  in  the  evening.  At 
the  beginning,  the  pickets  marched  back  and 
forth  directly  in  front  of  the  doors  of  the 
places  of  business  of  the  appellants.  There 
was  evidence  to  the  effect  that  they  jostled 
customers  entering  and  leaving  the  stores. 
Upon  Saturday,  May  6th,  pickets  to  the 
number  of  forty  or  fifty  congregated  in 
front  of  the  Pike  place  store,  and,  while 
the  street  was  badly  crowded,  packed  the 
reoesaes  in  which  the  doors  were  set,  and 
prevented  customers  from  entering  the 
store.  Upon  several  occasions,  cards  about 
three  inches  square,  with  the  words,  "St. 
Germain's  bakeries  unfair  to  organised  la- 
bor," were  scattered  upon  the  street  and 
in  the  store.  Prospective  purchasers,  desir- 
ing to  enter  the  store,  were  called  "scabs." 
Prospective  purchasers,  entering  and  leav- 
ing the  store,  jostled  certain  of  the  picket- 
ers.  Policemen  were  called  upon  on  two 
different  occasions  to  prevent  trouble.  One 
arrest  was  made,  but  the  person  arrested 
was  not  prosecuted. 

It  is  insisted  by  counsel  for  the  respond- 
ents that  upon  the  trial  of  the  case  the 
rightfulness,  wrongfulness,  or  unlawfulness 
of  the  strike  was  not  entered  into,  and  it 
is  also  insisted  that  the  case  was  tried 
upon  the  assumption  that  the  respondents 
were  justified  in  calling  the  strike,  and  that 
the  only  question  presented  to  the  lower 
court,  and  the  only  one  which  should  be  pre- 
sented here,  is  whether  the  acts  of  the  re- 
spondents, following  the  strike,  and  while 
they  were  in  such  combination,  were  such 
as  to  entitle  the  appellants  to  equitable 
relief.  We  shall  assume,  for  the  purpose 
of  this  case,  that  the  respondents  were 
justified  in  calling  the  strike.  The  reason 
for  the  strike  is  material  only  as  tending 
to  show  the  animus  of  the  respondents  in 
picketing  the  places  of  business  of  the 
appellants. 

The  question,  then,  for  decision  is,  as 
stated  by  counsel  for  the  respondents: 
Were  the  acts  of  the  respondents  in  picket- 
ing the  places  of  •business  of  the  appellants 
justified  in  law,  and  are  the  appellants 
remediless  to  restrain  picketing  by  the  re- 
spondents in  the  manner  provided  for  by 
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the  part  of  the  decree  appealed  from,  or 
for  any  purpose?  The  decisionB  upon  this 
question  are  not  altogether  in  harmony. 
The  rule  is  generally  stated  (24  Cyc.  834) 
as  follows:  *'While  it  has  been  held  that 
the  mere  stationing  of  persons  near  the 
premises  of  another  for  the  mere  purpose 
of  observing  and  obtaining  information,  for 
the  purpose  of  conveying  information  to 
persons  seeking  or  willing  to  receive  the 
same,  or  for  the  purpose  of  using  orderly 
and  peacefur  persuasion  with  those  willing 
to  listen,  does  not  in  itself  constitute  in- 
timidation, if  done  in  a  peaceful  manner, 
the  rule  has  been  repeatedly  laid  down  that 
the  keeping  of  patrols  in  front  of  or  about 
the  premises  of  the  employer,  accompanied 
by  violence,  or  any  manner  of  coercion  to 
prevent  others  from  entering  into  or  re- 
maining in  his  service,  will  be  enjoined. 
.  .  .  The  doctrine  that  there  may  be  a 
moral  intimidation  which  is  illegal,  an- 
nounced by  the  supreme  court  of  Massachu- 
setts, was  among  the  Arst  judicial  steps 
taken  in  this  country  toward  overturning 
the  rule  permitting  peaceable  picketing  laid 
down  in  the  first  clause  of  this  paragraph, 
and  was  a  forerunner  of  the  later  rule  that 
there  can  be  no  such  thing  as  peaceable 
picketing,  and  consequently  that  all  picket- 
ing is  illegal.  Picketing  will  be  enjoined 
as  a  continuing  injury  to  business,  notwith- 
standing it  may  be  punishable  as  a  crime, 
and  the  right  to  injunction  againsrt  it  has 
been  based  upon  the  ground  that  the  ag- 
grieved person  is  entitled  to  protection  of 
his  'probable  expectancy,*  which  is  defined 
as  the  right  to  enjoy  a  free  and  natural 
condition  of  the  labor  market.  .  .  .It 
has  been  repeatedly  held  that  boycotts,  in 
the  sense  of  organized  attempts  to  coerce 
a  person  or  party  into  compliance  with 
some  demand  by  combining  to  abstain,  or 
compel  others  (againdt  their  will)  to  ab- 
tain,  from  having  any  business  relations 
with  him,  are  unlawful  and  will  be  enjoined. 
To  justify  the  granting  of  an  injunction, 
it  is  not  necessary  that  actual  violence  shall 
have  been  used  by  defendants.  It  is  suffi- 
cient that  the  means  used  are  threatening 
and  intended  to  overcome  the  will  of  others, 
and  prevent  customers  from  dealing  with, 
and  laborers  from  working  for,  the  com- 
plainant. Intimidation,  coercion,  or  threats 
of  injury  to  person  or  property  are,  how- 
ever, necessary  to  justify  an  injunction 
against  a  boycott;  and  it  is  necessary  that 
the  complainant  shall  have  some  established 
business  which  may  be  injured  in  order  to 
enable  him  to  maintain  the  bill." 

This  seems  to  sum  up,  generally,  the 
condition  of  the  law  upon  the  subject  of 
picketing,  and  the  rule  there  stated  is 
supported  by  numerous  authorities  cited  in 
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the  footnotes.  In  the  note  to  Underhill 
v.  Murphy,  a  Kentucky  case,  reported  in  4 
Ann.  Cas.  780,  the  annotator  says:  ''A 
court  of  equity  has  jiu-isdiction  to  enjoin 
picketing,  intimidation  of  employees,  and 
acts  of  violence,  where  they  are  likely  to 
cause  irreparable  injury  to  the  employer's 
business  and  property,  though  the  acts 
sought  to  be  restrained  are  punishable  as 
criminal  ofi'enses  [citing  a  number  of  cases]. 
One  of  the  leading  cases  on  the  general 
subject  of  the  jurisdiction  of  equity  to 
restrain  by  injunction  unlawful  interference 
with  business  and  property  rights  by  strik- 
ers, notwithstanding  the  fact  that  the  acts 
re&trained  are  punishable  as  criminal  of- 
fenses, is  that  of  Re  Debs,  158  U.  S.  564, 
39  L.  ed.  1092,  16  Sup.  Ot.  Rep.  900." 

But,  whatever  the  rule  may  be  elsewhere, 
this  court  in  the  ease  of  Jensen  v.  Cooks' 
&  Waiters'  Union,  39  Wash.  631,  4  L.R.A. 
(N.S.)  302,  81  Pac.  1069,  where  this  exact 
question  was  under  consideration,  said :  ''The 
vital  question  at  issue,  however,  it  seems 
to  us,  is  a  simple  one  and  easy  of  solu- 
tion. Clearly  the  acts  of  the  appellants 
and  defendants,  as  set  forth  in  the  com- 
plaint, are  illegal  and  may  be  restrained  by 
an  injunction.  It  is  true  that  a  man,  not 
under  contract  obligations  to  the  contrary, 
has  the  right  to  quit  the  service  of  an- 
other at  any  time  he  sees  fit,  and  may 
lawfully  state,  either  publicly  or  privately, 
the  grievances  felt  by  him  which  gave 
rise  to  his  conduct.  And  that  right,  which 
one  man  may  exercise  singly,  many  may 
lawfully  agree,  by  voluntary  association, 
to  exercise  jointly.  But  one  man  singly, 
or  any  number  of  men  jointly,  having  no 
legitimate  interests  to  protect,  may  not 
ruin  the  business  of  another  by  maliciously 
inducing  his  patrons  and  other  persons  not 
to  deal  with  him.  Men  cannot  lawfully 
jointly  congregate  about  the  entrance  of 
one's  place  of  business,  and  there,  either 
by  persuasion,  coercion,  or  force,  prevent 
his  patrofis  and  the  public  at  large  from 
entering  his  place  of  business  or  dealing 
with  him.  To  destroy  his  business  in  this 
manner  is  just  as  reprehensible  as  it  is  to 
physically  destroy  his  property.  Either  is 
a  violation  of  a  natural  right,  the  right 
to    own,    and   peaceably    enjoy,   property." 

The  respondents  seek  to  distinguish  that 
case  from  the  one  4it  bar  by  reason  of 
the  fact  that  in  that  case  there  was  a  de- 
murrer to  the  complaint,  and  the  facts 
were  admitted,  while  in  the  case  at  bar 
the  facts  were  disputed,  and  the  case  was 
tried  out  upon  the  merits.  We  think  there 
is  no  merit  in  this  distinction.  Here  the 
case  was  tried  upon  the  merits,  but  the 
facts,  as  shown  by  the  record,  are  clear, 
to   the   effect   that   the   grievance    of   the 
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respondents  was  that  St.  Germiun's  baker- 
ies and  stores  were  unfair  to  organized 
labor.  The  respondents  for  that  reason 
maintained  pickets  on  the  sidewalk  in  front 
of  the  appellants'  places  of  business.  The 
only  object  of  maintaining  these  pickets 
was  to  intimidate  these  appellants  and  their 
patrons.  There  could  have  been  no  other 
object,  beckuse  the  union  laborers  had  been 
called  out.  They  were  not  working  there, 
and,  in  order  to  require  these  appellants 
to  employ  union  labor,  the  respondents 
sought  to,  and  did,  intimidate  the  public 
from  entering  the  stores  and  dealing  with 
the  appellants.  Whether  these  facts  were 
alleged  in  a  complaint  which  was  undenied, 
or  were  proven  upon  a  trial,  makes  no 
difference.  Whether  the  picketing  was 
peaceable  or  otherwise,  under  the  facts 
in  this  case,  is  entirely  immaterial,  because 
the  sole  object  of  the  respondents  was  to 
intimidate,  not  only  the  public,  but  also 
these  appellants,  and  force  them  to  enter 
into  a  contract  which  they  were  unwilling 
to  enter  into.  The  books  are  full  of  cases 
to  the  effect  that  ''the  right  to  carry  on  a 
lawful  business  without  obstruction  is  a 
property  right,  and  its  protection  is  a. 
proper  object  for  the  granting  of  an  in- 
junction." NashviUe,  C.  &  St.  L.  R.  Co.  v. 
McConneU  (C.  C.)  82  Fed.  65;  Barr  v. 
Essex  Trades  Council,  63  N.  J.  Eq.  101, 
30  Atl.  881 J  Purvis  v.  Local  No.  500,  U.  B. 
C.  J.  214  Pa.  348,  12  L.R.A.(N.S.)  642,  112 
Am.  St.  Rep.  767,  63  Atl.  585,  6  Ann.  Cas. 
275. 

In  Commercial  Bindery  &  Printing  Co. 
V.  Tacoma  Typographical  Union,  85  Wash. 
234,  147  Pac.  1143,  this  court  said:  "To 
destroy  a  business  is  not  different  from 
the  destruction  of  physical  property.  If 
employees  may  be  intimidated  while  in  their 
employment,  the  business  of  the  employer 
may  be  destroyed.  It  is  as  much  the  duty 
of  the  court  to  restrain  conduct  which  will 
have  the  effect  of  destroying  the  business 
as  it  is  to  prevent  the  destruction  of  physi- 
cal property." 

See  also  Jones  t.  Leslie,  61  Wash.  107, 
48  L.R.A.(N.S.)  893,  112  Pac.  81,  Ann. 
Cas.  1912B,  1158;  Huntworth  v.  Tanner, 
87  Wash.  671,  152  Pac.  523. 

In  Huntworth  v.  Tanner,  we  said  (87 
Wash,  at  page  684) :  "The  holdings  of  this 
court  are  strictly  in  accord  with  the  idea 
that  the  right  to  peacefully  pursue  an  avo- 
cation is  more  than  a  personal  right." 

In  the  case  of  Yick  Wo  v.  Hopkins,  118 
U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064,  the  Supreme  Court  of  the  United 
States  said:  "But  the  fundamental  rights 
of  life,  liberty,  and  the  pursuit  of  happi- 
ness, considered  as  individual  possessions, 
are  secured  by  those  maxims  of  constitu- 
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tional  law  which  are  the  monument  show- 
ing the  victorious  progress  of  the  race  in 
securing  to  men  the  blessings  of  civiliza- 
tion imder  the  reign  of  just  and  equal 
laws,  so  that,  in  the  famous  language  of 
the  Massachusetts  Bill  of  Rights,  the  gov- 
ernment of  the  commonwealth  'may  be  a 
government  of  laws  and  not  of  men.'  For 
the  very  idea  that  one  man  may  be  com- 
pelled to  hold  his  life,  or  the  means  of  liv- 
ing, or  any  material  right  essential  to  the 
enjoyment  of  life,  at  the  mere  will  of 
another,  seems  to  be  intolerable  in  any 
country  where  freedom  prevails,  as  being 
the  essence  of  slavery  itself." 

The  idea  upon  which  picketing  by  any 
means  cannot  be  sustained  is  that  it  in- 
timidates the  public  from  entering  into  the 
place  and  doing  businesa  with  a  person 
before  whose  store  or  place  of  business  a 
line  of  guards  is  stationed.  Where  a  line 
of  guards,  consisting  of  one  or  more,  is 
stationed  in  front  of  a  place  of  business, 
everyone  knows  that  such  guard  is  there 
for  the  purpose  of  intimidating  and  prevent- 
ing the  public  from  dealing  with  the  person 
whose  place  of  business  is  picketed.  That 
this  is  contrary  to  the  spirit  of  our  insti- 
tutions, and  the  right  to  conduct  a  la>vful 
business  in  a  lawful  way,  without  molesta- 
tion of  other  persons,  needs  no  arguuient 
to  sustain  it.  16  R.  C.  L.  p.  453.  The 
cases  are  numerous  to  that  effect. 

In  Pierce  v.  Stablemen's  Union,  156  Cal. 
70,  103  Pac.  324,  the  supreme  court  of 
California  said:  "A  picket,  in  its  very 
nature,  tends  to  accomplish,  and  is  de- 
signed to  accomplish,  these  very  things. 
It  tends  to,  and  is  designed  by  physical 
intimidation  to,  deter  other  men  from  seek- 
ing employment  in  the  places  vacated  by 
the  strikers.  It  tends,  and  is  designed, 
to  drive  business  away  from  the  boycotted 
place,  not  by  the  legitimate  methods  of 
persuasion,  but  by  the  illegitimate  means 
of  physical  intimidation  and  fear.  Crowds 
naturally  collect;  disturbances  of  the  peace 
are  always  imminent  and  of  frequent  occur- 
rence. Many  peaceful  citizens,  men  and 
women,  are  always  deterred  by  physical 
trepidation  from  entering  places  of  business 
so  under  a  boycott  patrol.  It  is  idle  to 
split  hairs  upon  so  plain  a  proposition,  and 
to  say  that  the  picket  may  consist  of  noth- 
ing more  than  a  single  individual,  peace- 
fully endeavoring  by  persuasion  to  prevent 
customers  from  entering  the  boycotted 
place.  The  plain  facts  are  always  at  vari- 
ance with  such  refinements  of  reason." 

In  Barnes  v.  Chicago  Typographical  Un- 
ion, 232  111.  424,  14  L.R.A.(N.S.)  1018,  83 
N.  E.  940,  13  Ann.  Cas.  54,  it  was  said: 
"There  have  been  a  few  cases  where  it  was 
held  that  picketing  by  a  labor  union  of  a 
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place  of  business  is  not  necessarily  unlawful 
if  the  pickets  are  peaceful  and  well-behaved; 
but  if  the  watching  and  besetting  of  the 
workmen  is  carried  to  such  a  length  as 
to  constitute  an  annoyance  to  them  or  their 
employer,  it  becomes  unlawful.  But  mani- 
festly that  is  not  a  safe  rule,  and  furnishes 
no  fixed  or  certain  standard  of  what  is 
lawful  or  unlawful.  Any  picket  line  must 
result  in  annoyance,  both  to  the  employer 
and  the  workmen,  no  matter  what  is  said 
or  done;  and  to  say  that  the  court  is  to 
determine  by  the  degree  of  annoyance 
whether  it  shall  be  stopped  or  not  would 
furnish  no  guide,  but  leave  the  question 
to  the  individual  notions  or  bias  of  the 
particular  judge.  To  picket  the  complain- 
ants' premises  was  in  itself  an  act  of  in- 
timidation, and  an  unwarrantable  interfer- 
ence with  their  rights." 

In  the  case  of  Goldberg,  Bo  wen  &  Co. 
V.  ,Stablemen's,Union,  149  Cal.  429,  8  L.R.A. 
(N.S.)  460,  117  Am.  St.  Rep.  146,  86  Pac. 
806,  9  Ann.  Gas.  1219,  where  it  was  averred 
in  the  complaint  that  pickets  were  stationed 
in  front  of  plaintiff's  place  of  business, 
with  intent  to  threaten  and  intimidate  cus- 
tomers of  the  plaintiff,  and  defendants 
threatened  to,  and  did,  keep  these  repre- 
sentatives and  pickets,  bearing  placards  and 
transparencies,  and  by  that  means  intimi- 
dated customers  from  entering  said  place 
of  business,  it  was  said:  '^t  cannot  be 
successfully  contended  that  the  said  acts 
of  defendants,  committed  immediately  in 
front  of  plaintiff's  place  of  business  as 
aforesaid,  could  not  in  the  nature  of  things 
have  had  the  effect  of  intimidating  plain- 
tiff's patrons,  and,  as  it  is  averred  that  they 
did  have  that  effect,  the  fact  of  such  in- 
timidation must,  for  the  purposes  of  this 
case,  be  considered  as  established;  and  such 
acts,  having  such  effect,  undoubtedly  inter- 
fered with  and  violated  plaintiff's  consti- 
tutional right  to  acquire,  possess,  defend, 
and  enjoy  property." 

In  the  case  of  Union  P.  R.  Co.  v.  Ruef 
(C.  C.)  120  Fed.  102,  it  was  said:  "This 
'picketing*  has  been  condemned  by  every 
court  having  the  matter  under  considera- 
tion. It  is  a  pretense  for  'persuasion,'  but 
is  intended  for  intimidation.  Gentlemen 
never  seek  to  compel  and  force  another 
to  listen  to  the  act' of  persuasion.  To  stop 
another  on  the  street,  get  in  his  road,  follow 
hira  from  one  side  of  the  street  to  another, 
pursue  him  wherever  he  goes,  stand  in  front 
of  his  residence,  is  not  persuaaion.  Intimi- 
dation cannot  be  defined.  Neither  can  fraud 
be  defined.  But  every  person  knows  wheth- 
er his  acts  are  fraudulent,  and  he  knows 
whether  his  acts  are  intimidating." 

In  the  case  of  Beck  v.  Railway  Team- 
sters' Protective  Union,  118  Mich.  497,  42 
L.R.A.1917F. 


L.R.A.  407,  74  Am.  St.  Rep.  421,  77  N.  W. 
13,  it  was  said:  "To  picket  complainants* 
premises  in  order  to  intercept  their  team- 
sters or  persons  going  there  to  trade  is 
unlawful.  It  itself  is  an  act  of  intimida- 
tion, and  an  unwarrantable  interference 
with  the  right  of  free  trade.  The  highways 
and  public  streets  must  be  free  to  all  for 
the  purposes  of  trade,  commerce,  and  la- 
bor. The  law  protects  the  buyer,  the  sell- 
er, the  merchant,  the  manufacturer,  and  the 
laborer  in  the  right  to  walk  the  streets 
unmolested.  It  is  no  respecter  of  persons, 
and  it  makes  no  difference,  in  effect,  wheth- 
er the  picketing  is  done  10  or  1,000  feet 
away." 

The  authorities  are  numerous  to  the  same 
effect.  By  authority,  therefore,  as  well  as 
by  reason,  the  opinion  of  this  court  in 
Jensen  v.  Cooks*  &  Waiters'  Union,  supra, 
is  amply  sustained.  That  case  is  control- 
ling of  the  facts  in  this  case,  and  it  was 
therefore  the  duty  of  the  trial  coiu-t  to 
grant  the  injunction  prayed  for. 

Appellants  insist  that  they  are  entitled 
to  damages.  The  record  shows,  beyond  dis- 
pute, that  there  was  a  large  falling  off  in 
the  appellants'  business  immediately  after  . 
pickets  were  stationed  in  front  of  the  prem- 
ises, and,  while  it  is  plain  that  the  appel- 
lants are  entitled  to  recover  the  damages 
they  have  suffered  by  reason  of  the  unlaw- 
ful picketing,  we  find  nothing  in  the  record 
upon  which  to  base  a  judgment  for  any 
substantial  amount.  We  find  nothing  in 
the  record  showing  what  the  profits  of  the 
business  were.  The  average  gross  receipts 
for  many  months  prior  to  the  picketing 
complained  of  amounted  to  more  than  $4,000 
per  month.  Thereafter  the  average  re- 
ceipts amounted  to  little  more  than  $1,000 
per  month.  But,  without  a  showing  of 
the  profits  which  the  appellants  made,  a 
judgment  for  damages  cannot  be  based  up- 
on average  receipts.  We  are  of  the  opin- 
ion that,  under  the  facts,  the  trial  court 
should  have  granted  nominal  damages. 

In  the  decree,  the  costs  were  awarded 
against  certain  of  the  respondents,  but 
not  against  the  unions,  which  were  really 
the  instigators,  and  controlled  the  picket- 
ing, and  caused  the  damage  in  the  case. 
It  is  argued  by  the  respondents  that  costs 
cannot  be  awarded  against  the  unions,  be- 
cause the  unions  are  not  incorporated  bod- 
ies, but  are  mere  voluntary  associations.  It 
is  alleged  in  the  complaint  that  these  unions 
are  voluntary  organizations,  that  the  mem- 
bership thereof  is  in  the  neighborhood  of 
600,  and  is  so  large  that  it  is  impracticable 
to  bring  all  the  members  thereof  before 
the  court,  and  the  officers,  therefore,  only, 
are  made  parties,  without  bringing  all  of 
the  members  of  the  unions  before  the.  court. 
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In  the  case  of  Branson  t.  Industrial  Work- 
ers, 30  Nev.  270,  95  Pac.  354,  a  Nevada  case, 
it  was  held  that  in  an  action  in  equity 
against  a  voluntary  unincorporated  organi- 
zation, where  the  members  comprising  the 
same  were  numerous,  such  organizations 
might  be  made  parties  to  an  action,  where 
a  few  of  the  members  thereof  were  made 
defendants  for  the  purpose  of  representing 
the  organization,  and  in  that  case  it  was 
held  proper  to  enter  judgment  against  the 
organization,  a^  well  as  against  the  individ* 
ual  parties  who  were  named  as  defendants 
in  the  case.  That  case  is  a  learned  discus- 
sion of  the  question,  and,  we  think,  is 
conclusive.  It  became  the  duty  of  the  court, 
therefore,  to  enter  a  judgment  for  damages 
and  costs  against  all  of  the  respondents. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  instructions 
to  the  lower  court  to  grant  an  injunction, 
as  prayed  for,  against  all  of  the  respond- 
ents, and  against  all  other  persons  acting 
by,  through,  or  under  them,  and  for  nomi- 
nal damages,  and  for  the  costs  in  this 
court,  as  well  as  in  the  court  below. 

Main,  Webster,  Morris,  and  Parker, 
JJ.,  concur. 

Holcomb,  J.,  dissenting: 

The  good  faith  of  the  strike  in  this  con- 
troversy is  not  in  question.  An  examina- 
tion of  the  decree  set  forth  in  the  majority 
opinion  shows  that  all  malevolent,  intimi- 
dating, and  coercive  acts  were  enjoined. 
Under  the  terms  of  the  decree  there  could 
be  no  congregating  about,  and  no  intimida- 
tion, coercion,  or  annoyance  of  either  em- 
ployees or  prospective  employees  or  patrons 
of  the  places  of  business. 

This  case  was  tried  on  facts,  and  the 
facts  and  the  law  support  the  decree  en- 
tered. Notwithstanding  what  was  said  in 
Jensen  v.  Cooks'  &  Waiters'  Union,  39 
Wash.  531,  4  L.R.A.(N.S.)  302,  81  Pac. 
1069,  where  was  sustained  a  complaint 
which,  among  other  things,  alleged  congre- 
gating about  the  business  entrance,  and  il- 
legal, coercive,  and  intimidative  acts,  and 
injuries  and  damages  resulting  therefrom, 
and  although  the  court  in  passing  upon  the 
allegations  of  the  complaint  made  the  ob- 
servations quoted  in  the  majority  opinion, 
those  observations  were  not  entirely  perti- 
nent to  the  question  there  involved,  were 
not  necessary,  and  part  of  them  are  mani- 
festly mere  obiter. 

The  law  and  the  equities  of  this  case  seem 
to  me  to  be  settled  by  the  very  great  weight 
•  of  authority  contrary  to  the  decision  of  the 
majority.  One  of  the  leading  cases  on  this 
question,  and  one  which  has  been  often  cited 
bv  other  courts,  is  that  of  Karges  Furniture 
L.R.A.1917F. 


Co.  V.  Amalgamated  Woodworkers'  Local 
Union,  165  Ind,  421,  2  L.R.A.(N.S.)  788, 
76  N.  E,  877,  6  Ann.  Cas.  829.  In  that 
case,  as  a  threshold  proposition,  it  was  held 
that  a  trade  union,  consisting  of  an  unin- 
corporated association  of  artisans,  cannot 
be  sued  in  its  company  name,  in  the  ab- 
sence of  statute  authorizing  it,  but  must 
be  sued  in  the  name  of  all  the  individual 
members  thereof.  In  this  state  we  have  no 
statute  autliorizing  voluntary  associations 
either  to  sue  or  to  be  sued,  and  hence  these 
unions  were  not  proper  parties  to  this  suit, 
and  could  not  be  held  liable  either  generally 
or  for  the  costs.  The  principal  proposition 
determined  in  that  case  was,  as  stated  in 
the  syllabus: 

^'Members  of  a  trade  imion,  consisting  of 
employees  under  no  contractual  restraint, 
may  lawfully  combine  and  by  prearrange- 
ment  quit  their  employment  in  a  body,  to 
secure  from  their  employers  an  advance  in 
wages,  shorter  hours,  or  any  other  legiti- 
mate benefit,  though  they  know  at  the  time 
that  such  action  will  be  attended  with  in- 
jury to  their  employers'  business,  provided 
the  strike  is  carried  on  in  a  lawful  man- 
ner, and  free  from  force,  intimidation,  and 
false  representation." 

''A  trade  union  during  a  strike  may  ap- 
point pickets,  or  a  committee,  to  visit  the 
vicinity  of  factories,  to  take  note  of  the 
persons  employed,  and  secure  by  lawful 
means  their  names  and  places  of  residence, 
for  the  purpose  of  peaceful  visitation  and 
solicitation  by  means  other  than  threats, 
intimidation,  etc." 

In  the  course  of  the  decision  in  that  case 
these  observations  were  made:  "A  trades- 
man, singly  or  in  combination  with  otliers, 
may  lawfully  advertise  his  goods,  or  under- 
sell, solicit,  and  win  the  customers  of  his 
rival,  knowing  that  he  is  thereby  ruining 
the  latter's  business.  This  is  competition, 
and  is  what  the  law  commends  as  'the  life 
of  trade.'  In  suoh  case  one  loses  bis  prop- 
erty by  the  acts  of  his  neighbor,  but  it  is 
damnum  abseque  injuria.  But  the  contest 
must  be  a  fair  and  honest  one.  If  the  same 
tradesman,  singly  or  with  others,  adver- 
tises his  goods,  or  undersells,  solicits,  and 
wins  away  the .  customers  of  his  rival  by 
false  representations,  intimidation,  or  arti- 
fice, not  to  better  himelf,  but  to  injure  his 
rival,  he  has  committed  an  actionable 
wrong.      [Authorities.]     .  .     Whatever 

one  man  may  do  all  men  may  do,  and  what 
all  may  do  singly  they  may  do  in  con- 
cert, if  the  sole  purpose  of  the  combina- 
tion is  to  advance  the  proper  interests  of 
the  members,  and  it  is  conducted  in  a  law- 
ful manner.  [Authorities.]  .  .  .  It  is 
argued  that  the  maintenance  of  pickets  at 
the  plaintiff's  factory  was  an  unlawful  in- 
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terferenoe  with  its  business,  and  that  the 
appointment  of,  instruction  to,  and  the  re- 
ceiving of  daily  reports  from,  such  pickets 
constituted  all  participating  members  of 
the  union  civil  conspirators.  Whether  pick- 
eting is  lawful  or  unlawful  depends  in 
.each  particular  case  upon  the  conduct  of 
the  pickets  themselves.  .  .  .  Under  no 
circumstances  have  pickets  the  right  to  em- 
ploy force,  menaces,  or  intimidation  of  any 
kind  in  their  efforts  to  induce  nonstriking 
workmen  to  quit,  or  to  prevent  those  about 
to  take  the  strikers'  places  to  refrain  from 
doing  so;  neither  have  they  the  r4ght,  as 
pickets  or  otherwise,  to  assemble  about  the 
working  place  in  such  numbers  or  in  sudi 
manner  as  to  impress  workmen  employed, 
or  contemplating  employment,  with  fear 
and  intimidation.  [Authorities.]  .  . 
The  law,  having  granted  workmen  the  right 
to  strike  to  secure  better  conditions  from 
their  employers,  grants  them  also  the  use 
of  those  means  and  agencies^  not  inconsis- 
tent with  the  rights  of  others,  that  are 
necessary  to  make  the  strike  effective.  This 
embraces  the  right  to  support  their  contest 
by  argument,  persuasion,  and  such  favors 
and  accommodations  as  thev  have  within 
their  control.  The  law  will  not  deprive  en- 
deavor and  energy  of  their  just  reward, 
when  exercised  for  a  legitimate  purpose  and 
in  a  legitimate  manner.  [Authorities.] 
.  .  .  The  decided  cases  are  not  in  har- 
mony with  respect  to  the  right  to  persuade, 
but  the  clear  weight  of  authority  is  to  the 
effect  that  so  long  as  a  moving  party  does 
not  exceed  his  absolute  legal  rights,  and  so 
does  not  invade  the  absolute  rights  of  an- 
other, he  may  do  as  he  pleases,  and  may 
persuade  others  to  do  like  him.  [Authori- 
ties.]" 

In  Iron  Moulders'  Union  v.  Allis-Chal- 
mers  Co.  20  Ii.R.A.(N.S.)  316,  91  C.  C.  A. 
631,  166  Fed.  45,  decided  by  the  circuit 
court  of  appeals  of  the  seventh  circuit 
(Grosscup,  Baker,  and  Seaman,  judges), 
portions  of  a  decree  entered  by  the  district 
judge  below,  enjoining  the  members  of  the 
union  from  in  any  manner  directly  interfer- 
ing with,  hindering,  obstructing,  or  stop- 
ping the  business  of  complainant,  or  its 
agents,  servants,  or  employees  in  the  main- 
tenance, conduct,  management,  or  operation 
of  its  business,  and  enjoining  them  from 
using  persuasion,  and  from  enforcing,  main- 
taining, or  aiding  in  illegal  boycott  against 
the  company,  its  agents,  or  employees,  and 
from  endeavoring  to  illegally  induce  peo- 
ple not  to  deal  with  the  company,  its 
agents,  and  employees,  were  among  other 
things  in  the  decree  vacated;  and  a  pro- 
vision of  the  decree  enjoining  the  strikers 
from  congregating  upon  or  about  the  com- 
pany's premises,  or  the  sidewalk,  streets, 
L..R.A.1917F. 


alleys,  or  approaches  adjoining  or  adjacent 
to,  or  leading  to  the  premises,  and  from 
picketing  the  complainant's  places  of  busi- 
ness, etc.,  was  modified  by  the  circuit  court 
of  appeals  so  as  to  provide  only  for  injunc- 
tion against  such  congregating  in  such 
places,  and  picketing  in  a  threatening  or 
intimidating  manner.  The  court  quoted 
with  approval  the  Karges  Furniture  Co. 
Case  above  cited,  and  a  great  numl)er  of 
other  cases  by  both  state  and  Federal 
courts,  and  in  the  course  of  the  decision 
observed:  "But  attempts  to  injure  each 
otlier,  by  coercing  members  of  society  who 
are  not  directly  concerned  in  the  pending 
controversy  to  make  raids  in  the  rear,  can- 
not be  tolerated  by  organized  society,  for 
the  direct,  the  primary,  attack  is  upon 
society  itself.  And  for  the  enforcement  of 
these  mutual  rights  and  restraints  organ- 
ized society  offers  to  both  parties  equally 
all  the  instrumentalities  of  law  and  of 
equity.  With  respect  to  picketing,  as  well 
as  persuasion,  we  think  the  decree  went 
beyond  the  line." 

The  above  case  was  followed  but  very  re- 
cently in  Tri-City  Central  Trades  Council 
V.  American  Steel  Foundries  (in  the  circuit 
court  of  appeals,  seventh  circuit,  decided 
December  6,  1916)  151  C.  C.  A.  578,  238 
Fed.  728.  In  the  course  of  this  decision 
these  arguments  were  made:  ''The  right  to 
strike  to  secure  higher  wages  and  improved 
conditions  of  labor  is  too  firmly  established 
to  necessitate  further  elucidation.  From 
the  record  here  we  can  reach  no  other  con- 
clusion than  that  the  object  of  this  strike 
was  to  secure  for  plaintiff's  employees  the 
November  wage  scale  of  the  union.  Noth- 
ing appears  in  the  record  to  indicate  that 
this  was  not  in  good  faith,  or  to  raise  the 
suspicion  that  the  strike  was  a  mere  cloak 
to  cover  a  deliberate  purpose  to  interfere 
with  the  plaintiff's  conduct  of  its  business, 
or  to  injure  and  destroy  its  business  and 
property.  The  purpose  being  lawful,  .  .  . 
picketing  may  be  employed,  as  this  court 
has  held," — citing  and  quoting  the  AUis- 
Chalmers  Case.  It  was  concluded  that  "in 
so  far  as  the  decree  restrains  all  picketing 
and  all  persuasion  and  all  interference  with 
the  plaintiff's  free  and  unrestrained  control 
of  its  plant  and  the  operation  of  its  busi- 
ness it  transcends  the  limit  of  proper  re- 
straint, and  should  be  modified  so  as  to 
eliminate  therefrom  any  restraint  of  de- 
fendants from  doing  lawful  acts  as  indi- 
cated herein." 

It  was  ordered  that  the  decree  be  modi- 
fied to  conform  to  the  decree  in  the  Allis- 
Chalmers  Case.  The  opinion  in  the  above 
case  cited  tlie  following  cases  and  authori- 
ties in  support  of  these  views:  Allis-Chal- 
mers  Case  and  Karges  Furniture  Co.  Case, 
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Bupra;  7  Labatt,  Mast.  &  8.  p.  8364;  Everett 
Waddey  Co.  v.  Richmond  Typographical 
Union,  106  Va.  188,  6  L.R.A.(N.S.)  792, 
53  S.  E.  273,  8  Ann.  Cas.  708;  Re  Heffron, 
179  Mo.  App.  639,  162  S.  W.  652;  Jones  ▼. 
Maher,  62  Misc.  388,  116  N.  Y.  Supp.  180; 
Jones  V.  Van  Winkle  Gin  &  Mach.  Works. 
131  Ga.  836,  17  L.R.A.(N.S.)  848,  127  Am. 
St.  Rep.  236,  62  S.  £.  236;  Pope. Motor  Gar 
Co.  V.  Keegan  (C.  O.)  150  Fed.  148.  See 
also  Foster  v.  Retail  Clerks'  International 
Protective  Asso.  30  Misc.  48,  78  N.  Y. 
Supp.  860;  Butterick  Pub.  Co.  v.  Typo- 
graphical Union,  60  Misc.  1,  100  N.  Y. 
Supp.  292;  Searle  Mfg.  Co.  ▼.  Terry,  56 
Misc.  265,  106  N.  Y.  Supp.  438;  Gray  v. 
Building  Trades  Council,  91  Minn.  171,  63 
L.R,A.  753,  103  Am.  St.  Rep.  477,  97  N.  W. 
663,  1118,  1  Ann.  Cas.  172;  Minnesota  Stove 
Co.  V.  Cavanaugh,  131  Minn.  458,  155  N. 
W.  638;  Beaton  v.  Tarrant,  102  111.  App. 
124;  J.  F.  Parkinson  Co.  v.  Building  Trades 
Council,  154  Cal.  581,  21  L.R.A.(N.S.)  550, 
98  Pac.  1027,  16  Ann.  Cas.  1165;  Lindsay 
&  Co.  V.  Montana  Federation  of  Labor,  37 
Mont.  264,  18  L.R.A.(N.S.)  707,  127  Am. 
St.  Rep.  722,  96  Pac.  127.  All  these  de- 
cisions are  by  courts  of  very  high  repute 
and  authority. 

Upon  the  reasoning  of  the  foregoing  au- 
thorities, I  am  impelled  to  dissent  from 
the  majority  opinion,  and  to  hold  that  the 
decree  of  the  lower  court  should  in  all  re- 
spects be  affirmed. 

Chadwick,  J.,  concurring: 

I  am  not  prepared  to  admit,  as  suggested 
in  the  dissenting  opinion,  that  *'the  law 
and  equities  of  this  case  have  been  settled 
by  the  great  weight  of  authority"  in  favor 
of  the  respondents.  There  are  some  cases 
holding  that  picketing,  so  long  as  it  does 
not  partake  of  the  character  of  an  active 
intimidation  by  word,  or  force  of  arms,  is 
lawful,  but  the  trend  of  all  modem  author- 
ity is  to  the  contrary;  for,  from  the  very 
nature  of  things,  a  court  cannot  say  to 
men  nursing  grievances  that  thus  far  thou 
shalt  go  with  the  law  in  thine  own  hands, 
and  no  further.  To  so  hold  makes  the  law 
as  weak  as  human  nature  is  when  acting 
under  the  passion  of  numbers,  whereas  it 
should  be  fixed  in  its  principles,  without 
compromise  as  to  degree,  when  applied  to  a 
like  state  of  facts.  No  court  can  lay  down 
a  rule  fixing  a  boundary  where  the  right 
ends  and  wrong  begins,  when  the  facts  are 
not  in  being  and  acts  are  prospective  and 
within  the  keeping  of  men  who  are  acting 
upon  their  own  judgment  of  the  limit  of 
their  authority,  albeit  they  are  nominally 
moving  under  an  order  of  the  court. 

The  Jensen  Case  settles  this  controversv; 
but  if  it  were  not  so,  there  is  sufficient  au- 
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thority  to  be  found  in  Jones  v.  Leslie,  61 
Wash.  107,  48  L.R.A.(N.S.)  893,  112  Pac. 
81,  Ann.  Cas.  1912B,  1158.  In  that  case 
we  have  the  same  case  presented  from  the 
side  of  the  employee.  We  held  that  an  em- 
ployer who  had  discharged  a  workman 
could  not  blacklist  his  employee.  When  an 
employer  assiunes  to  take  the  law  in  his 
own  hands,  and  to  say  to  the  employing 
world  that  the  one  whom  he  has  discharged 
has  offended  in  some  way  against  him  and 
for  that  reason  alone  should  not  be  em- 
ployed by  others,  his  act  is  declared  to  be 
violative  of  the  "sense  of  right  and  justice." 
The  court,  speaking  through  Judge  Dunbar, 
whose  broad  conception  of  the  rights  of 
men  was  never  questioned,  said:  "This  pre- 
sents a  case  here  which  is  purely  a  ques- 
tion of  law.  It  would  be  well  to  remember, 
in  the  beginning,  that  it  is  fundamental 
that  a  man  has  a  right  to  be  protected  in 
his  property.  This  was  the  doctrine  of  the 
common  law; -is,  and  always  has  been,  the 
law  in  every  civilized  nation.  It  is,  of  ne- 
cessity, one  of  the  fundamental  principles 
of  government;  the  protection  of  property 
being  largely  one  of  the  objects  of  govern- 
ment. For  the  protection  of  life,  liberty, 
and  property,  men  have  yielded  up  their 
natural  rights  and  established  governments. 
Is,  then,  the  right  of  employment  in  a  la- 
boring man  property?  That  it  is,  we  think, 
cannot  be  questioned.  The  property  of  the 
capitalist  is  his  gold  and  silver,  his  bonds, 
credit,  etc.,  for  in  these  he  deals  and  makes 
his  living.  For  the  same  reason,  the  prop- 
erty of  the  merchant  is  his  goods.  And 
every  man's  trade  or  profession  is  his  prop- 
erty, because  it  is  his  means  of  livelihood, 
because  through  its  agency  he  maintains 
himself  and  family  and  is  enabled  to  add 
his  share  towards  the  expenses  of  maintain- 
ing the  government.  Can  it  be  said,  with 
any  degree  of  sense  or  justice,  that  the 
property  which  a  man  has  in  his  labor, 
which  is  the  foundation  of  all  property, 
and  which  is  the  cmly  capital  of  so  large 
a  majority  of  the  citizens  of  our  country, 
is  not  property,  or,  at  least,  not  that  char- 
Hcter  of  property  which  can  demand  the 
boon  of  protection  from  the  government? 
We  think  not.  To  destroy  this  property, 
or  to  prevent  one  from  contracting  it  or  ex- 
changing it  for  the  necessities  of  life,  is 
not  only  an  invasion  of  a  private  right, 
but  is  an  injury  to  the  public,  for  it  tends 
to  produce  pauperism  and  crime.  This  re- 
lief has  been  granted  to  employers  in  many 
forms.  Workmen  have  been  enjoined  from 
collecting  about  the  employer's  place  of 
business  for  the  purpose  of  ridiculing  his 
employees,  with  a  view  of  causing  them  to 
stop  work;  and  many  other  demonstrations 
of  the   same  character   and   purpose  have 
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been  enjoined,  of  course  on  the  theory  that 
it  was  an  unlawful  act.  To  deny  the  same 
relief  to  the  employee  under  similar  cir- 
ciunstances  would  be  a  reproach  to  the  law. 
.  .  .  It  is  an  excellent  rule  of  action  to 
refrain  from  interference  with  the  affairs 
of  others,  and  especially  if  the  motive  actu- 
ating such  interference  is  to  work  injury 
to  others." 

That  statement  of  the  law  is  enough  to 
close  this  controversy.  Picketing  is  notice 
to  the  world  that  organized  labor  has  black- 
listed an  employer.  If  it  be  wrong  for  the 
employer  to  take  from  the  one  who  labors 
his  capital,  which  is  his  right  to  offer  his 
services  in  the  market  for  labor,  it  is  equal- 
ly as  wrong  for  the  laborer,  acting  either 
individually  or  collectively,  whether  by 
peaceful  or  violent  methods, — for  experience 
teaches  us  that  either  way  invites  breaches 
of  the  peace, — ^to  take  from  the  employer 
the  right  to  pursue  his  business  unre- 
strained, so  long  as  he  does  not  violate 
the  law  of  the  land.  The  gist  of  the  case 
does  not  lie  in  the  manner  in  which  either 
«ide  proceeds  to  redress  its  wrongs,  but  the 
test  is  to  be  found  in  answer  to  the  ques- 
tion whether  under  any  set  of  circumstances 
a  court  of  equity  should  affirm  the  ex  parte 
judgment  of  a  person  or  body  of  men  acting 
extrajudicially,  and  put  in  his  hand,  or 
their  hands,  whether  employer  or  employee, 
a  roving  commission  to  go  9ut  and  redress 
a  wrong,  either  real  or  fancied,  in  their  own 
way. 

Barring  a  few  of  the  cases  referred  to  in 
the  minority  opinion,  I  know  of  no  instances 
in  the  history  of  jurisprudence  where  it  has 
«ver  been  contended  that  a  man,  whoever 
and  whatever  he  may  be,  could  be  harassed 
at  the  will  of  another,  whose  sole  right  to 
interfere  with  the  lawful  conduct  of  that 
other  rested  in  a  difference  of  opinion  upon 
a  question  which  the  law  had  not  assumed 
to  settle  or  define.  Take  the  case  at  bar: 
Appellants  were  observing  the  laws  of  the 
land,  and  of  the  unions.  They  employed 
union  labor  and  paid  imion  wages.  Because 
they  refused  to  discharge  a  cook,  who  had 
been  vouched  for  by  the  union,  but  who  was 
delinquent  in  his  dues  to  it,  they  are  con- 
demned as  unfair,  they  are  blacklisted,  their 
place  is  picketed,  their  peace  is  molested, 
iind  their  business  seriously  interrupted  and 
impaired.  To  do  these  things  is  the  pur- 
pose of  the  respondents,  thus  coercing  obedi- 
ence to  their  demands,  upon  penalty  of  ruin. 
This  can  be  as  effectually  done  by  the  so- 
called  "peaceful"  method  as  by  violence.  In 
the  Jones  Case  the  employer  did  no  more 
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than  to  peacefully  "notify"  and  "threaten" 
to  withdraw  patronage. 

Appellants'  offense  seems  to  be  that  they 
have  refused  to  make  of  themselves  agents 
for  the  collection  of  dues.  The  right  of  the 
union  to  compel  one  of  its  own  members  to 
pay  dues  may  be  admitted ;  but  it  does  not 
follow  that  it  can  compel  another  to  be- 
come a  party,  either  directly  or  indirectly, 
to  its  internal  controversies,  or  condemn 
him  by  star  chamber  methods,  or  by  judg- 
ments rendered  in  its  secret  councils.  Upon 
such  methods  the  law,  which  is  no  more 
than  the  expression  of  that  fairness  which 
should  exist  between  man  and  man,  ought 
to  frown.  We  have  condemned  trial  and 
condemnation  by  the  employer ;  by  the  same 
rule  we  are  bound  to  condemn  trial  and 
condemnation  by  the  employee.  The  Jones 
Case  is  a  complete  answer  to  the  argument 
put  forth  in  the  minority  opinion,  and  em- 
phasizes the  fact  that  neither  the  employer 
nor  the  laborer  can  take  the  law  in  his  own 
hands;  that  if  the  one  comes  to  this  court 
seeking  to  restrain  the  other  he  must  in 
turn  submit  to  the  same  rule  when  his 
adversary  comes  asking  for  the  injunctive 
processes  of  the  court.  This  is  but  another 
way  of  saying  that  legal  principles  apply, 
without  reference  to  the  calling  or  occupa- 
tion of  men.  In  more  homely  but  more 
expressive  phrase,  "it  is  a  poor  rule  that 
won't  work  both  ways." 

"To  deny  the  same  relief  to  the  employee 
[employer]  under  similar  circumstances 
would  be  a  reproach  to  the  law."  Jones  v. 
Leslie,  supra. 

Ellis,  Ch,  J.,  concurring! 

The  authorities  generally  on  the  question 
here  presented  are  hopelessly  divided.  But 
the  question  is  no  longer  an  open  one  in 
this  state.  There  is  no  material  difference 
between  the  facts  established  by  the  proofs 
here  and  those  admitted  by  the  demurrer 
in  the  cases  of  Jensen  v.  Cooks'  &  Waiters' 
Union,  39  Wash.  531,  4  L.R.A.(N.S.)  302, 
81  Pac.  1069.  As  I  read  it,  this  decision 
is  in  perfect  accord  with  that  in  the  Jen- 
sen Case.  To  me^it  seems  that  the  two 
cases  cannot  be  soilndly  distinguished  either 
in  law  or  in  fact.  So  long  as  that  decision 
stands,  it  is  binding  on  this  court. 

I  am  therefore  constrained  to  concur 
with  the  majority. 

FuUerton,  J.: 

I  concur,  for  the  reason  stated  by  Chief 
Justice  Ellis. 
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LEON  H.  WATKINS,  Appt., 

V. 

HOTEL  TUTWILER  COMPANY. 

(—  Ala.  — ,  76  So.  302.) 

Innkeeper  —  money  left  for  safe-keep- 
ing ^  embezzlement  ^  liability. 

1.  An  innkeeper  is  not  liable  as  such  for 
the  loss  of  money  through  embezzlement 
which  is  entrusted,  without  compensation, 
to  one  in  charge  of  its  desk,  for  safe-keep- 
ing, by  a  guest  who  pays  his  bill  and  de- 
parts from  the  inn,  intending  to  return  in 
a  few  days,  until  which  time  he  leaves  his 
baggage  in  the  baggage  room  of  the  inn. 
For  other  cases t  see  Innkeepers,  JIL  h,  in 

Dig.  1-52  N.  B. 

Trial  —  question  of  law  —  sulliclency  of 
evidence. 

2.  The  question  of  the  negligence  of  a 
guest  in  depositing  money  for  safe-keeping 
with  one  in  charge  of  the  desk  when  leaving 
the  hotel  for  a  few  days  cannot  be  decided 
as  matter  of  law  where  he  had  been  in  the 
hotel  for  a  week,  had  never  seen  the  man  to 
whom  he  gave  the  money  before,  and  had 
paid  his  bill  to  another  man  a  short  time 
before  depositing  the  money. 

For  oth-er  cases,  see  Trial,  II.  c,  8,  e,  in  Dig. 
1-^2  N.  8. 

(June  7,  1017.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  City  Court  of  Birmingham  in  favor 
of  defendant  in  an  action  brought  to  recover 
money  deposited  by  plaintiff  at  defendant's 
hotel.    Affirmed. 

Statement  by  Mayfleld,  J.: 

Appellant  is  a  resident  of  Birmingham, 
Alabama,  and  is  there  practising  his  profes- 
sion. On  or  about  Christmas,  1915,  appel- 
lant and  his  wife  became  guests  of  the  ap- 
pellee hotel  company,  which  is  doing  busi- 
ness in  the  city  of  Birmingham,  and  is  one 
of  the  leading  hotels  or  public  inns  in  the 
state.  Appellant  and  his  wife  remained 
guests  of  appellee  for  about  a  week.  On 
New  Year's  Day,  1916,  they  decided  to  leave 
the  hotel  temporarily,  and  to  make  a  visit 
to  relatives  and  friends  in  the  city  of  Ope- 
lika,  Alabama.  To  this  end,  at  about  9  or 
10  o'clock  A.  M.,  on  jSnuary  1,  1916,  they 
vacated  their  room  in  the  hotel,  had  all 
their  baggage,  except  that  which  they  de- 
sired to  take  with  them  to  Opelika,  carried 
down  to  the  baggage  room  of  the  hotel,  and 
had  the  porter  check  it  for  them,  stating  to 
him  and  the  clerk  that  they  would  return 


Note*  — Aa  to  liability  of  innkeeper  for 
effects  left  by  departing  guest  who  intends 
to  return,  see  annotation  following  this  case, 
post,  839. 
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to  the  hotel  within  a  few  days,  and  that 
they  desired  the  hotel  to  keep  the  baggage 
for  them  until  their  return.  Appellant  then 
paid  his  bill  for  the  week,  or  whatever  time 
he  had  been  appellee's  guest,  and  he  and 
his  wife  entered  their  automobile  and  drove 
down,  several  blocks,  to  appellant's  office,  to 
adjust  a  few  matters  before  leaving  the  city 
for  their  visit  to  Opelika.  Appellant  and  his 
wife,  after  attending  to  the  matters  at  his 
office,  motored  back  to  the  hotel.  They  ap- 
proached the  desk  of  the  hotel,  and  found 
a  man  behind  the  desk,  apparently  acting 
as  clerk;  but  he  was  not  the  man  who  was 
acting  as  clerk  when  appellant  paid  his  bill 
and  had  his  trunks  checked,  a  short  time 
before.  When  appellant  approached,  the 
man  behind  the  desk  turned  the  hotel  regis- 
ter around,  as  if  for  appellant  to  register. 
Appellant  then  informed  this  man  that  he 
did  not  desire  to  register;  that  he  had  been 
a  guest,  and  had  paid  his  bill  a  short  while 
ago,  and  had  his  trunks  checked;  that  he 
was  going  to  leave  the  hotel  for  a  short 
visit,  but  would  return  as  a  guest  within  a 
few  days;  and  that  he  desired  to  leave  some 
money  until  his  return.  The  man  behind 
the  desk  replied:  "All  right;  we  will  be 
glad  to  keep  it  for  you.  Here  is  an  envel- 
op ;  please  put  the  name  and  amount  on  it." 

The  man  behind  the  desk  then  counted 
the  money,  taking  about  eight  minutes  in 
which  to  do  so,  and  sealed  up  the  envelop, 
and  gave  appellant  a  receipt  therefor.  Ap- 
pellant says  that  during  all  this  time  of 
depositing  the  money  and  counting  it,  there 
being  $1,900,  there  was  present  no  other 
person  than  the  two,  appellant  and  the  man 
behind  the  desk,  whom  appellant  did  not 
know,  and  who  did  not  know  appellant,  but 
that  appellant  thought  him  to  be  the  appel- 
lee's clerk,  though  he  was  not  the  man  to 
whom  he  had  paid  his  bill  a  short  while 
before.  Appellant  was  not  acquainted  with 
the  clerk,  or  with  any  of  the  office  force, 
and  had  no  dealings  with  any  of  them,  ex- 
cept as  above  recited.  The  man  behind  the 
desk,  to  whom  appellant  delivered  the 
money,  proved  not  to  be  the  clerk  or  the 
cashier,  or  an  officer  of  the  hotel,  but  to  be 
a  man  by  the  name  of  Clark,  who  was  al- 
lowed by  appellee  to  stay  around  the  office 
a  great  deal,  and  often  behind  the  desk, 
assisting  in  looking  after  the  mail  and 
checking  baggage  for  the  guests  of  the 
hotel.  Clark  was  not  employed  by  the 
hotel,  but  was  allowed  to  stay  there  and 
make  what  he  received  in  the  way  of  tips 
from  the  guests  and  patrons  of  the  hotel. 
Clark  never  delivered  the  money  to  the 
Hotel  Company,  but  embezzled  or  stole  it, 
and  was  convicted  and  sentenced  to  the  pen- 
itentiary therefor. 

Within  a  few  days  appellant  and  his  wife 
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did  return  to  Birmingham,  and  went  to 
appellee  Hotel  Company,  for  the  purpose  of 
registering  as  guests,  but  did  not  do  so. 
They  had  supper  in  appellee's  caf6,  and 
after  supper  went  out  in  town,  to  see  if 
their  robms  or  apartments  had  been  fur- 
nished and  put  in  order,  at  which  place, 
when  it  was  so  fitted  up  for  them,  they  in- 
tended to  live.  Their  apartments  they 
found  not  to  be  completely  fitted  up,  but 
partially  so,  and  they  concluded  to  spend 
the  night  there,  which  they  did,  without 
returning  to  the  hotel.  On  the  next  day, 
however,  appellant  did  go  back  to  the  hotel, 
and  there  asked  for  his  money,  the  $1,900 
left  there.  He  was  informed  by  appellee 
that  the  money  was  not  there  and  could 
not  be  found,  and  that  Clark,  the  man  with 
whom  he  left  it  and  who  signed  the  receipt, 
was  no  longer  there  or  in  the  employ  or  in 
the  hotel  of  appellee.  On  the  next  day 
after  this,  appellant  sent  for  his  trunks, 
which  were  delivered;  but  he  has  never  re- 
ceived his  money,  and  brings  this  suit  to 
recover  it  of  appellee. 

The  complaint  in  all  contained  seven 
counts.  Some  of  the  counts  sought  to 
charge  the  appellee  as  a  hotel  keeper 
or  an  innkeeper,  on  the  theory  that  ap- 
pellant was  at  the  time  of  the  loss 
of  the  money  actually  a  guest  of  appellee. 
Other  counts  sought  to  charge  appellee  as 
a  hotel  or  innkeeper,  on  the  theory,  not 
that  appellant  was  actually  a  guest  at  the 
time  of  the  loss,  but  that  he  had  been  such, 
shortly  before,  and  had  left  his  baggage  at 
the  hotel,  with  the  intention  to  soon  return 
and  renew  his  relation  of  guest,  and  that 
appellee  was  informed  of  these  facts,  and, 
with  knowledge  thereof,  received  his  bag- 
gage and  money,  and  was  therefore  liable 
to  him  for  their  loss,  just  as  if  the  relation 
of  host  and  guest  had  actually  existed. 
Other  counts,  or  one,  at  least,  sought  to 
charge  appellee,  not  as  a  public  hotel  or 
innkeeper,  but  as  a  gratuitous  bailee;  that 
appellee  was  guilty  of  such  negligence  as  to 
render  it  liable  for  the  loss  or  theft  of  ap- 
pellant's money  by  Clark,  who,  plaintiff 
was  led  to  believe,  was  appellee's  agent  for 
the  purpose  of  receiving  appellant's  money 
for  safe-keeping  by  appellee  during  appel- 
lant's absence  from  the  hotel.  The  trial 
court  gave  the  affirmative  charge  as  to  all 
the  counts  seeking  to  charge  appellee  as  a 
publio  hotel  or  innkeeper,  but  submitted  to 
the  jury  the  questions  whether  appellee  was 
liable  as  a  gratuitous  bailee,  and  whether 
it  was  liable  as  for  actionable  negligence 
in  and  about  the  loss  or  theft  of  appellant's 
$1,900  so  left  with  Clark.  The  jury  found 
for  the  defendant  on  this  last  theory,  and 
plaintiff  appeals. 
Tj.R.A.1917F. 


Messrs.  Percy,  Benners,  A  Burr  and 
D.  K.  McKaney,  for  appellant: 

If  a  person  after  becoming  a  guest  at  an 
inn  goes  away  for  a  brief  period,  leaving 
his  property,  but  intending  to  return,  he  is 
to  be  considered  as  still  continuing  a  guest; 
and  if  his  property  is  lost  during  his  ab- 
sence the  innkeeper  is  liable. 

McDonald  v.  Edgerton,  6  Barb.  560. 

The  liability  of  an  innkeeper  begins  from 
the  moment  he  receives  the  goods  of  an  in- 
tended guest,  and  the  innkeeper  is  liable 
even  though  the  goods  were  stolen  before 
the  owner  became  a  guest. 

Eden  v.  Drey,  76  111.  App.  104;  Rockwell 
V.  Proctor,  39  Ga.  105;  Maloney  v.  Bacon, 
33  Mo.  App.  501 ;  Becker  v.  Haynes,  29  Fed. 
441;  Strauss  v.  County  Hotel  &  Wine  Co. 
L.  R.  12  Q.  B.  Div.  27,  63  L.  J.  Q.  B.  N.  S. 
25,  49  L.  T.  N.  S.  601,  32  Week.  Rep.  170, 
48  J.  P.  69,  13  Eng.  Rul.  Cas.  121;  Buckle 
V.  Probasco,  68  Mo.  App.  49;  Labold  v. 
Southern  Hotel  Co.  54  Mo.  App.  667;  Hous- 
er  V.  Tully,  62  Pa.  92,  1  Am.  Rep.  390; 
Curtis  V.  Murphy,  63  Wis.  4,  63  Am.  Rep. 
242,  22  N.  W.  825;  Sasseen  v.  Clark,  37  Ga. 
242;  Dickinson  v.  Winchester,  4  Cush.  114, 
50  Am.  Dec.  760. 

Defendant  was  responsible  for  the  acts  of 
Clark. 

Coskery  v.  Nagle,  83  Ga.  696,  6  L.R.A. 
483,  20  Am.  St.  Rep.  333,  10  S.  E.  491; 
Richards  v.  London,  B.  &  S.  C.  R.  Co.  7 
C.  B.  839,  137  Eng.  Reprint,  332,  6  Eng. 
Ry.  &  C.  Cas.  49,  18  L.  J.  C.  P.  N.  S.  261, 
13  Jur.  986;  Wilkins  v.  Earle,  44  N.  Y. 
172,  4  Am.  Rep.  655;  Zimmerman  v.  Mur- 
phy, 131  111.  App.  56;  Rockwell  v.  Proctor, 
39  Ga.  105;  Houser  v.  Tully,  62  Pa.  92,  1 
Am.  Rep.  390;  Curtis  v.  Murphy,  63  Wis. 
4,  53  Am.  Rep.  242,  22  N.  W.  825. 

A  hotel  keeper  is  liable  for  the  goods  of 
a  guest  for  a  reasonable  time  after  the  de- 
parture of  the  guest, — time  being  deter- 
mined by  all  the  circumstances  of  the  case. 

Adams  v.  Clem,  41  Ga.  66,  5  Am.  Rep. 
524;  Clarke  v.  Ball,  34  Colo.  223,  2  L.R.A. 
(N.S.)  100,  114  Am.  St.  Rep.  154,  82  Pac. 
529,  19  Am.  Neg.  Rep.  91;  Baehr  v.  Dow- 
ney, 133  Mich.  163,  103  Am.  St.  Rep.  444, 
94*^  N.  W.  750,  14  Am.  Neg.  Rep.  84;  Max- 
well V.  Gerard,  84  Hun,  537,  32  N.  Y.  Supp. 
849;  Kaplan  v.  Titus,  64  Misc.  81,  117  N. 
Y.  Supp.  944. 

One  who  takes  refreshment  at  an  inn  be- 
comes a  guest  of  the  inn. 

22  Cyc.  1076;  McDonald  v.  Edgerton,  6 
Barb.  560;  Kopper  v.  Willis,  9  Daly,  460; 
Read  v.  Amidon,  41  Vt.  15,  98  Am.  Dec. 
560;  Bennett  v.  Mellor,  5  T.  R.  273,  101 
Eng.  Reprint,  154,  2  Revised  Rep.  593,  13 
Eng.  Rul.  Cas.  118 ;  Over  street  v.  Moser,  88 
Mo.  App.  72;  Orchard  v.  Bush  [1898]  2 
•  Q.  B.  284,  67  L.  J.  Q.  B.  N.  S.  650,  78  L.  T. 
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N.  S.  557,  14  Times  L.  R.  425,  46  Week. 
Rep.  527. 

Tlie  question  of  whether  the  defendant 
was  guilty  of  such  negligence  as  to  make 
him  liable  as  a  gratuitous  bailee  should 
have  been  submitted  to  the  jury.  The  care 
required  of  a  gratuitous  bailee  depends 
upon  the  circumstances  of  each  particular 
case. 

Colyar  v.  Taylor,  1  Coldw.  372,  1  Am. 
Neg.  Cas.  825;  Miles  v.  International 
Hotel  Co.  167  111.  App.  440;  Ross  v. 
Dauglierty,  127  111.  App.  572;  Preston  v. 
Prathcr,  137  U.  S.  611,  34  L.  ed.  700,  11 
Sup.  Ct.  Rep.  162,  1  Am.  Keg.  Cas.  699; 
Chicago  Hotel  Co.  v.  Baumann,  131  111. 
App.  324;  Levi  v.  Missouri,  K.  &  T.  R.  Co. 
157  Mo.  App.  536,  138  S.  W.  699;  Bean  v. 
Ford,  65  Misc.  481,  119  N.  Y.  Supp.  1074. 

Where  one  does  not  actually  become  a 
g^est  of  the  hotel,  the  liability  of  a  gratui- 
tous bailee  arises. 

Watson  V.  State,  70  Ala.  13,  46  Am.  Rep. 
70;  Hatchett  v.  Gibson,  13  Ala.  587. 

Where  the  facts  are  undisputed,  the 
question  of  the  negligence  of  a  guest  con- 
tributing to  the  loss  of  his  property  by 
Iheft  is  for  the  court,  and  not  for  the 
jury. 

Lanier  v.  Youngblood,  73  Ala.  587. 

Messrs.  Tlllinan,  Bradley,  &  Morrow, 
for  appellee: 

Where  the  owner  of  the  baggage  does  not 
become  a  guest  of  the  hotel,  he  cannot  re- 
cover, although  he  intended  at  the  time  tu 
l)eoome  a  guest. 

Tulane  Hotel  Co.  v.  Holohan,  112  Tenn. 
214.  105  Am.  St.  Rep.  930,  79  S.  W.  113.  2 
Ann.  Cas.  345,  15  Am.  Neg.  Rep.  719;  Ox- 
ford Hotel  Co.  V.  Lind,  47  Colo.  57,  28 
L.R.A.(N.S.)  495,  107  Pac.  222,  18  Ann. 
Cas.  983. 

No  matter  on  what  theory  this  case  is 
considered,  the  action  must  have  as  a  sup- 
port evidence  that  the  deposit  of  the  money 
with  Clark  was,  in  legal  effect,  a  delivery 
to  the  Hotel  Company.  It  was  not  such 
unless  they  had  authorized  Clark,  either 
expressly  or  by  implication,  to  accept,  under 
the  conditions  then  existing,  as  its  agent 
and  for  itself,  the  money. 

Booth  v.  Litchfield,  201  N.  Y.  466,  36 
L.R.A.(N.S.)  710,  94  N.  E.  1078;  Arcade 
Hotel  Co.  V.  Wiatt.  44  Ohio  St.  32,  58  Am. 
Rep.  785,  4  N.  E.  398;  Carter  v.  Hobbs,  12 
Mich.  52,  83  Am.  Dec.  762;  Gelley  v.  Clerk, 
Cro.  Jac.  188,  79  Eng.  Reprint,  164;  Grin- 
nell  V.  Cook,  3  Hill,  485,  38  Am.  Dec.  663; 
Bennett  v.  Mellor,  5  T.  R.  274;  101  Eng, 
Reprint,  154,  2  Revised  Rep.  593,  la  Eng. 
Rul.  Cas.  118;  Matcer  v.  Brown,  1  Cal.  221, 
52  Am.  Dec.  303,  7  Mor.  Min.  Rep.  156; 
Tulane  Hotel  Co.  v.  Holohan,  supra;  Miller 
V.  Peeples,  60  Miss.  819,  45  Am.  Rep.  423; 
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O'Brien  v.  Vaill,  22  Fla.  627,  1  Am.  St.  Rep. 
219,  1  So.  137;  Oxford  Hotel  Co.  v.  Lind, 
supra;  Curtis  v.  Murphy,  63  Wis.  4,  53  Am. 
Rep.  242,  22  N.  W.  825;  Whitemore  v. 
Haroldson,  2  Lea,  312. 

Assuming  that  the  Hotel  Company  (and 
not  Clark)  was  the  gratuitous  bailee,  the 
Hotel  Company  would  not  be  liable  for  the 
embezzlement  of  the  money  by  Clark,  if  it 
exercised  ordinary  care  and  diligence  in  his 
employment. 

Taylor  v.  Downey,  104  Mich.  532,  29 
L.R.A.  92,  53  Am.  St.  Rep.  472,  62  N.  W. 
716;  Lyons  v.  Martin,  8  Ad.  k  £1.  512,  112 
Eng.  Reprint,  932,  3  Nev.  &  P.  509,  7  L.  J. 
Q.  B.  N.  S.  214;  Stevens  v.  Woodward,  L. 
R.  6  Q.  B.  Div.  318,  50  L.  J.  Q.  B.  N.  S.  231, 
44  L.  T.  N.  S.  153,  29  Week,  Rep,  606,  45 
J.  P.  603;  Foster  v.  Essex  Bank,  17  Mass. 
479,  9  Am.  Dec.  168,  1  Am.  Neg.  Cas.  502; 
Merchants  Nat.  Bank  v.  Guilmartin,  88  Ga. 
797,  17  L.R.A.  322,  16  S.  E.  831;  Ha^gerty 
v.  Flint  &  P.  M.  R.  Co.  59  Mich.  366.  60 
Am.  Rep.  301,  26  N.  W.  639;  Sutherland 
v.  Ingalls,  63  Mich.  620,  6  Am.  St.  Rep. 
332,  30  N.  W.  342;  Mechem,  Agency,  740, 
741. 

May  field,  J.,  delivered  the  opinion  of  the 
court: 

The  duties  and  obligations  of  public  hotel 
and  innkeepers  to  their  guests  are  in  the 
main  imposed  by  law.  As  to  most  of  these 
duties  and  obligations,  there  is  no  need  of 
a  special  contract  between  the  parties. 
When  the  relation  of  host  and  guest  is 
established,  the  rights  and  duties  of  both 
parties  are  at  once  fixed  by  law,  and  re- 
main fixed  so  long  only  as  the  relation  con- 
tinues, in  the  absence  of  a  binding  contract 
to  effect  different  results.  Since  the  obli- 
gation of  the  public  hotel  or  innkeeper  to 
his  guest  in  the  main  is  created  by  and  de- 
pends upon  the  law,  and  not  the  will  of  the 
parties,  the  nature  of  the  obligation  must 
depend  upon  the  law  that  creates  it;  and 
the  law  may  vary  in  many  of  the  different 
jurisdictions.  While  there  is  some  differ- 
ence among  various  jurisdictions  as  to  the 
extent  of  the  liability  of  the  innkeeper  as 
for  the  loss  of  the  goods  of  his  guest  while 
they  are  infra  hospitium,  the  great  number, 
including  this  court,  has  held  that  the  inn- 
keeper is  liable  for  the  goods  of  his  guest, 
lost  in  the  inn,  unless  the  loss  was  due  to 
the  act  of  God,  to  that  of  a  public  enemy, 
or  to  that  of  the  owner.  Innkeepers  are 
to  this  extent,  therefore,  insurers  of  the 
goods  of  their  guests,  and  for  such  as  are 
lost  while  under  the  protection  of  the  inn 
must  make  restitution,  except  aa  above 
stated.  This  strict  rule,  to  which  public 
innkeepers  and  carriers  are  held,  as  for  loss 
of  or  injury  to  the  goods  of  their  guests 


WATKTNS  V.  HOTEL  TUTWILER  CX). 


837 


or  patroiiB,  Ib  jtiBtifled  on  the  ground  of 
public  policy;  and,  being  so  strict,  it  ought 
not  to  be  extended  beyond  the  reasons  which 
called  it  forth  and  justify  its  maintenance. 
Loss  of  a  guest's  goods  by  theft  on  the  part 
of  the  innkeeper's  servants,  while  the  goods 
are  in  the  protection  or  custody  of  the  inn, 
will  charge  the  innkeeper,  under  the  rule, 
or  even  if  they  arc  stolen  from  the  inn  by 
a  stranger,  unless  the  owner  of  the  goods 
be  in  some  way  responsible  for  the  presence 
of  the  stranger  in  the  hotel.  The  author- 
ities seem  to  be  much  divided  on  the  ques- 
tion of  liability  for  loss  by  a  fire  unavoid- 
able on  the  part  of  the  innkeeper  or  that 
of  the  ONvner.  This  phase,  however,  is  not 
here  important. 

The  responsibility  is  not  confined  to  any 
particular  kind  of  goods,  but  extends  to 
money  and  to  all  other  classes  of  personal 
property  brought  by  the  guest  to  the  inn 
and  used  by,  or  suitable  to  the  use  of,  the 
guest.  There  are,  however,  some  exceptions 
made  by  certain  of  the  courts  and  juris- 
dictions, unnecessary  here  to  be  noticed. 
All  public  boarding  or  lodging  houses,  and 
all  boarders  and  lodgers  at  public  houses, 
do  not  fall  within  these  strict  rules  of  li- 
ability and  rights,  applied  to  public  inns 
and  hotels,  and  to  their  guests.  An  ordi- 
nary boarder,  and  a  guest  at  a  public  inn 
or  hotel,  may  have  different  rights  as  to 
the  loss  of  their  property;  but  this  distinc- 
tion is  of  no  importance  here. 

This  strict  liability  which  the  law  im- 
poses upon  innkeepers  terminates  when  the 
relation  of  host  and  guest  terminates,  even 
though  the  property  of  the  guest  remain 
in  the  inn.  The  relation,  with  its  strict 
liability,  however,  may  and  does  continue 
during  the  mere  temporary  absence  of  the 
guest  from  the  inn.  The  length  of  time 
during  which  the  absence  may  continue 
without  terminating  the  relation  is  not 
fixed  by  law;  the  question  of  its  duration 
in  a  given  case  is  important  only  as  evi- 
dence to  determine  whether  the  relation  of 
host  and  guest  continues  during  the  in- 
terim. In  order  for  this  relation  to  con- 
tinue during  the  guest's  absence  from  the 
inn,  however,  the  law  does  prescribe  certain 
conditions,  which  must  be  fulfilled: 

First.  There  must  be  on  the  part  of  the 
guest  an  animus  revertendi,  which  must  be 
known  to  the  innkeeper,  or  he  must  be 
properly  chargeable  therewith. 

Second.  The  intent  must  be  to  return 
within  a  reasonable  time. 

Third.  The  liability  to  compensate  the 
innkeeper,  on  the  part  of  the  guest,  must 
continue  during  the  absence.  The  right  of 
the  host  to  charge  the  guest  is  the  criterion 
of  the  former's  strict  liability  as  host  to  the 
latter. 
L.R.A.1917F. 


When  the  guest  pays  his  bill  and  departs, 
the  strict  liability  does  not  cease  at  oner, 
but  continues  for  a  reasonable  time  within 
which  to  remove  the  baggage;  and  if  the 
host  undertakes  to  deliver  the  baggage  to 
a  common  carrier  thereof,  the  strict  li- 
ability continues  until  the  delivery  is  made. 

If  the  host  receive  the  goods  of  the  guest, 
to  keep  after  the  relation  has  ceased,  the 
former  is  not  liable  therefor  as  a  hotel  or 
innkeeper,  but  only  as  an  ordinary  bailee 
for  or  without  pay,  as  the  case  may  be,  even 
though  he  agree  to  receive  and  forward  the 
goods. 

It  therefore  follows,  under  the  undisputed 
facts  of  this  case,  that  appellee  could  not 
be  charged  with  the  strict  liability  of  host 
to  guest,  for  loss  of  the  latter's  money 
deposited  with  Clark  on  the  occasion  in 
question.  The  case  most  like  the  one  in 
question,  which  we  have  seen,  is  that  of 
Hays  V.  Turner,  23  Iowa,  214.  Another 
case  very  similar  is  that  of  Miller  v. 
Peoples,  60  Mias.  819,  45  Am.  Rep.  42.3. 
Still  another  case  somewhat  similar  is  that 
of  Glenn  v.  Jackson,  93  Ala.  342,  12  L.R.A. 
382,  9  So.  259.  In  each  and  all  of  those 
cases,  under  similar  circumstances,  the 
hotel  or  innkeeper  was  held  not  to  be  liable 
under  the  strict  rule  as  such  keeper,  because 
the  relation  of  host  and  guest  had  ceased 
when  the  loss  occnrrrd. 

Appellant,  however,  relies  upon  a  diotuni 
in  the  opinion  of  Coleman,  J.,  speaking  for 
the  court,  in  the  case  of  Glenn  v.  Jackson, 
supra,  to  make  the  appellee  in  this  case 
liable  as  a  hotel  keeper.  The  facts  in  the 
two  cases  are  different,  in  that  the  depart- 
ing guest  in  that  case  did  not  notify  the 
host  of  his  intention  to  return  within  a 
few  days,  though  he  had  the  intent,  and  did 
so  return.  The  dictum,  however,  doec  not 
support  the  contention  to  the  extent  of 
holding  that  a  mere  agreement,  on  the  part 
of  the  host  or  his  clerk,  to  keep  baggage 
until  the  guest  returns,  would  make  the 
host  liable  under  the  strict  rule  of  hotel  or 
innkeeper,  which  the  law  fixes,  instead  of 
liable  merely  by  virtue  of  the  special  agree- 
ment or  contract  so  to  keep  it, — that  is,  as 
an  ordinarv  bailee.  In  the  Glenn  v.  Jack- 
son  Case  the  hotel  keeper  was  held  not 
liable  in  any  capacity,  because  the  depart- 
ing guest  left  his  baggage  in  the  care  and 
charge  of  the  porter  personally,  that  the 
porter  did  not  represent  the  hotel  in  re- 
ceiving the  baggage,  and  that  the  doctrine 
of  respondeat  superior  did  not  apply. 

All  the  authorities — both  the  textbooks 
and  the  decisions  of  courts — hold  that,  to 
continue  the  relation  of  host  and  guest 
after  the  latter  has  paid  his  bill  to  the  time 
of  leaving,  and  departed,  the  guest  must  be 
liable   as   such   during   his   absence.     Here 
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the  plaintiff  admits  that  he  caused  his  bag- 
gage to  be  put  into  and  kept  in  the  baggage 
room  during  his  absence,  and  that  he  paid 
his  bill  in  order  not  to  be  liable  as  a  guest 
while  away.  This,  of  course,  terminated 
the  relation,  and  released  appellee  from  the 
strict  rule  of  liability  fixed  by  law  upon 
public  hotel  and  innkeepers.  While  a  li- 
ability may  still  exist  as  for  the  loss  or 
theft  of  moneys  or  goods  of  a  departing 
guest,  left  with  the  servants  or  agents  of 
the  host,  against  appellee  in  the  case  at 
bar,  yet  it  is  not  the  liability  of  a  hotel  or 
innkeeper,  but  that  only  of  an  ordinary 
bailee. 

The  trial  court  instructed  the  jury  that, 
if  they  found  that  the  loss  of  plaintiff's 
money  was  proximately  caused  by  his  own 
negligence  in  intrusting  it  to  Clark,  on  the 
occasion  and  in  the  manner  shown  by  the 
evidence,  they  should  find  for  the  defend- 
ant. No  exception  was  reserved  to  this 
part  of  the  oral  charge;  but  the  plaintiff 
did  ask  written  instructions  to  the  jury 
that  they  could  not  find  the  plaintiff  to 
have  been  guilty  of  contributory  negligence 
in  leaving  or  depositing  his  money  with 
Clark.  This  instruction  was  refused.  The 
law  is  well  settled  that,  if  the  guest's  goods 
are  lost  or  injured  on  account  of  his  own 
wrong  or  negligence,  the  innkeeper  is  not 
liable  therefor.  It  is  an  application  of  the 
familiar  maxim  that  no  man  shall  profit 
by  or  take  advantage  of  his  own  wrong. 
Beale  v.  Posey,  72  Ala.  323;  Lanier  v. 
Youngblood,  73  Ala.  587.  In  fact,  one  of 
the  exceptions  which  the  law  has  ingrafted 
upon  the  strict  liability  rule  against  hotel 
or  innkeepers  is  that  the  host  is  not  liable 
as  for  losses  occasioned  by  the  owner  of  the 
goods,  the  guest. 

We  cannot  agree  with  appellant  that  the 
issue  of  plaintiff's  fault  or  negligence,  con- 
tributing to  the  loss,  was  not  a  question 
of  fact  for  the  jury;  that  is,  that  there  is 
no  evidence  in  this  case  which  would  war- 
rant or  authorize  the  jury  to  infer  that 
plaintiff  was  guilty  of  negligence  in  de- 
positing or  leaving  his  money  with  Clark. 
In  the  first  place,  the  evidence  is  practically 
without  dispute  that  Clark  was  not  the 
clerk,  register,  or  treasurer  of  the  Hotel 
Company,  and  that  in  fact  and  in  law  he 
had  no  real  authority  to  bind  the  defendant 
by  receiving  plaintiff's  money  as  he  did.  It 
is  very  true  that,  if  defendant  held  this 
man  out  to  the  public  or  to  the  plaintiff  as 
being  invested  with  such  authority,  defend- 
ant will  not  be  heard  to  deny  or  dispute 
his  authority,  as  the  public,  or  one  of  the 
public,  has  acted  on  such  apparent  author- 
ity to  his  own  detriment;  but  we  cannot 
say,  under  all  the  evidence  in  this  case,  that 
plaintiff  was  guilty  of  no  fault  or  negli- 
L.II.A.1917F. 


geuce  in  dealing  with  Clark,  on  the  oocasicm. 
in  question,  as  the  clerk,  register,  or  cashier 
of  defendant,  and  therefore  as  possessing 
the  authority  to  take  the  deposit  and  charge 
the  defendant  with  the  custody  thereof. 
Plaintiff  had  been  a  guest  at  this  hotel  for 
a  week  before  he  made  the  deposit.  He  had 
had  the  opportunity,  therefore,  to  know 
who  were  the  clerks,  registers,  or  cashiers 
of  the  hotel,  and  what  relation,  if  any, 
Clark  occupied  toward  the  hotel.  True, 
this  alone  might  not  be  aufiicient  to  charge 
him  absolutely  with  such  knowledge;  but 
it  was  a  circumstance  for  the  consideration 
of  the  jury  in  determining  this  question. 
It  was  also  without  dispute  that  plaintiff, 
on  the  same  morning  and  just  a  short  while 
before  he  made  the  deposit,  requested  his 
bill  and  paid  his  money  therefor  to  another 
and  a  different  man  than  the  one  to  whoni 
he  subsequently  paid  the  $1,900  as  a  de- 
posit. It  could  be  well  said  that  the  hotel 
might  have  two  or  more  persona  authorized 
to  BO  receive  deposits;  yet  this  was  a  cir- 
cumstance to  put  plaintiff  on  inquiry,  be- 
fore depositing  $1,900  with,  a  man  whom  he 
did  not  know,  whom  he  says  he  never  saw 
before,  and  whom  he  knew  was  not  the  man 
to  whom  he  had  paid  his  bill.  Tliere  were 
other  circumstances,  not  necessary  to  men- 
tion, but  having  evidential  weight  with 
other  evidence;  and  upon  consideration  of 
the  whole  evidence  we  are  of  the  opinion 
that  the  trial  court  properly  submitted  to 
the  jury  this  question,  and  properly  de- 
clined to  instruct  peremptorily  thereon. 

Counsel  for  appellant  insist  that  the  ques- 
tion whether  or  not  the  Hotel  Company 
should  be  held  as  a  gratuitous  bailee  should 
have  been  submitted  to  the  jury.  As  we 
understand  the  record,  this  was  the  only 
question  submitted  to  the  jury  by  the  trial 
court. 

The  trial  court  properly  gave  the  affirm- 
ative charge  as  to  the  counts  seeking  to 
charge  the  defendant  as  an  innkeeper,  and 
properly  instructed  the  jury  that,  under  all 
the  evidence,  the  relation  of  host  and  guest 
had  terminated  before  the  deposit  was 
made.  The  mere  fact  that  plaintiff  and 
defendant  both  contemplated  renewing  that 
relation  within  a  few  days,  and  that  the 
latter  received  the  goods  or  money  to  keep 
until  the  relation  should  be  renewed,  would 
not  be  sufficient  to  charge  defendant  as  an 
innkeeper,  but  only  as  a  gratuitous  bailee. 
So  this  question  must  have  been  submitted 
to  the  jury;  there  was,  under  the  charge  of 
the  court  and  under  the  plaintiff's  own  evi- 
dence, no  other  question  to  be  submitted. 

The  only  theory  upon  which  the  defend- 
ant could  be  held  liable,  as  we  have  before 
said,  is  that  it  was  a  gratuitous  bailee,  and 
that  by  virtue  of  having  held  out  Clark  as 
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its  agent  to  receive  the  deposit  in  question, 
and  that  plaintiff  was  not  guilty  of  any 
fault  or  contributory  negligence  in  making 
the  deposit  with  Clark.  We  are  unable  to 
find  an}'  other  theory  upon  which  the  plain- 
tiff could  have  recovered,  or  any  other  dis- 
puted issue  that  could  have  been  submitted 
to  the  jury.  The  undisputed  evidence 
sliows  that  Clark  was  not,  m  fact,  the 
agent  of  defendant  to  receive  the  deposit, 
and  that  the  defendant  did  not  in  fact  re- 
ceive it;  but  if  the  defendant  held  Clark 
out  to  the  public  and  to  the  plaintiff  as 
having  such  authority,  then  defendant 
might  be  as  liable  as  if  Clark  in  fact  had 
had  such  authority.  This  question,  and . 
that  of  the  plaintiff's  contributory  negli- 1 
gence,  were  the  only  issues  of  fact  as  to 
which  there  was  dispute,  or  as  to  which 
different  inferences  might  be  drawn  by  the 
jury, — as  we  read  the  record, — ^which  were 
submitted  to  the  jury. 

From  what  we  have  said,  it  follows  that 
there  was  no  error  in  the  giving  of  any  of 
defendant's  requested  charges,  nor  in  the 
refusal  of  any  of  those  requested  by  plain- 


tiff. The  plaintiff,  of  course,  failed  to  prove 
either  of  the  counts  which  alleged  that  the 
agent  or  servant  who  received  the  money 
had  authority  from  defendant  to  receive  it, 
and,  in  so  doing,  was  acting  within  the  line 
and  scope  of  his  authority.  The  only 
theory,  as  we  have  said  before,  upon  which 
the  defendant  could  be  held  liable,  was  that 
it  was  guilty  of  actionable  n^ligence  in 
allowing  Clark  to  receive  the  deposit,  and 
in  inducing  plaintiff  to  believe  that  Clark 
did  have  authority  from  defendant  to  re- 
ceive it.  None  of  the  counts  as  to  which 
the  affirmative  charge  was  given  sought  to 
recover  on  this  theory,  nor  did  any  of  the 
counts,  so  far  as  that  is  concerned;  but  the 
trial  court  did  submit  the  case  to  the  jury 
under  the  sixth  count,  and  of  course  plain- 
tiff cannot  complain  as  to  this  error,  as  it 
was  in  his  favor. 

We  find  no  reversible  error  in  the  record, 
and  the  cause  is  affirmed. 

Anderson,  Ch.  J.,  and  Somervllle  and 
Thomas,  JJ.,  concur. 


Annotation — ^LiabOity  of  innkeeper  for  effects  left  by  departing  guest  who 

intends  to  return. 


As  to  duty  of  innkeeper  as  to  effects 
of  one  who  has  left  without  intention 
of  returning  as  a  guest,  see  notes  to 
Oxford  Hotel  Co.  v.  Lind,  28  L.R.A. 
(N.S.)  495,  and  Carol  v.  Kenney,  L.R.A. 
1916F,  234. 

As  to  liability  of  innkeeper  for  loss 
of  baggage  or  effects  of  one  making  free 
use  of  inn,  see  note  to  Parker  v.  Dixon, 
LJt.AJ916E,  534. 

Many  other  questions  relating  to  the 
liability  of  inakeepers  are  treated  in 
notes  cited  in  L.R.A.  Indexes  under  the 
title,   "Innkeepers." 

The  rule  is  well  established  that,  to 
continue  the  relation  of  host  and  guest 
after  the  latter  has  departed  there  must 
be  an  animus  revertendi,  and  the  inten- 
tion must  be  to  return  within  a  definite 
and  reasonable  time. 

So,  in  harmony  with  Watkins  v. 
Hotel  Tutwiler  Co.  ante,  834,  though 
there  may  be  an  animus  revertendi,  if 
there  is  no  liability  to  compensate  the 
innkeeper,  the  relation  of  innkeeper 
and  guest  is  not'  continued  so  as  to  make 
the  former  liable  for  effects  left  with 
him  by  the  guest  until  his  return. 

Thus,  in  Gelley  v.  Clerk  (1606)  Cro. 
Jac.  188,  79  Eng.  Reprint,  164,  it  was 
held  that  one  who  leaves  an  inn,  stating 
that  he  will  return  in  two  or  three  days, 
ceases  to  be  a  guest  in  the  interim, 
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where  no  profit  accrues  to  the  innkeeper 
for  such  effects  as  may  be  left  until  the 
guest  returns. 

And  one  who  paid  his  bill  with  the 
exception  of  25  cents,  and  departed 
with  the  statement  that  he  would  return 
in  three  or  four  days,  was  held  in  Hays 
V.  Turner  (1867)  23  Iowa,  214,  to  have 
ceased  to  be  a  guest.  The  court  stated 
that  ''the  property  lost  was  goods — dead 
goods— and  the  same  rule  does  not  ob- 
tain as  if  it  had  been  a  horse  or  the 
like.  For  in  the  latter  case  the  host 
would  still  have  had  'benefit  by  the  con- 
tinuance of  the  horse  with  him.'  In 
the  former  he  would  have  'no  benefit, 
and  therefore  the  host  should  not  be 
charged  with  a  loss  in  the  absence  of 
the  fiTuest.' " 

Also  in  O'Brien  v.  Vaill  (1886)  22 
Pla,  627,  1  Am,  St.  Rep.  219,  1  So.  137, 
it  was  held  that  the  relation  of  inn- 
keeper and  guest  had  ceased  where  the 
latter  paid  his  bill  and  departed,  though 
he  expressly  stated  that  he  would  return 
in  seven  or  eight  days. 

And  see  Whitemore  v.  Haroldson 
(1879)  2  Lea  (Tem.)  312,  which  is  to 
the  effect  that  one  who  paid  his  bill 
and  left,  intending  to  return  shortly, 
but  was  unexpectedly  delayed  for  sev- 
eral weeks,  had  ceased  to  be  a  guest  to 
whom  the  innkeeper  would  be  liable  for 
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money  deposited  with  the  clerk,  while 
still  a  guest. 

But  as  a  profit  accrued  to  the  inn- 
keeper during  the  absence  of  a  guest/ 
the  relation  of  innkeeper  and  guest  was 
held,  in  Day  v.  Bather  (1863)  2  Hurlst. 
&  C.  14,  159  Eng.  Reprint,  6,  9  Jur.  440, 
32  L.  J.  Exch.  N.  S.  171,  8  L.  T.  N.  S. 
205, 11  Week.  Rep.  575,  to  have  continued 
so  as  to  render  the  innkeeper  liable  for 
an  injury  to  the  horse  of  the  guest,  left 
at  the  inn  until  his  return,  although 
when  he  departed  the  guest  stated  that 
he  would  return  the  following  Monday, 
but  he  in  fact  did  not  return  for  a  fort- 
night, and  the  evidence  did  not  disclose 
whether  the  injury  occurred  before  or 
after  the  date  of  the  guest's  intended  re- 
turn. 

In  McElwaine  v.  Balmoral  Hotel  Co. 
(1891)  Montreal  L.  Rep.  7  S.  C.  139,  it 
was  held  that  while  a  hotel  keeper  who 
keeps  a  guest's  baggage  during  his  ab- 
sence, giving  a  receipt  or  check  therefor, 
continues  his  liability  as  hotel  keeper 
for  such  baggage,  yet  he  will  not  be  lia- 
ble for  its  value  if  it  is  lost  or  destroyed 
by  inevitable  accident. 

Temporary  absence. 

A  temporary  absence  during  the  day 
will  not  sever  the  relation  of  innkeeper 
and  guest.  Sand's  Case  (1698)  1  Salk. 
145,  91  Eng.  Reprint,  134;  Drope 
V,  Theyar  (3650)  Popham,  178,  79  Eng. 
Reprint,  1274;  White's  Case  (1553) 
Dyer,  168b,  73  Eng.  Reprint,  343. 

So,  one  will  still  continue  to  be  a  guest 
at  an  inn,  although  he  may  take  an  oc- 
casional meal  elsewhere  or  be  absent 
over  night,  if  there  is  an  obligation  to 
pay  until  the  room  is  given  up.  Mc- 
Daniels  v.  Robinson  (1854)  26  Vt.  316, 
62  Am.  Dec.  574. 

And  a  guest  who  goes  out  to  see  the 
town,  intending  to  return  to  the  inn  be- 
fore he  leaves  for  home,  is  to  be  con- 
sidered a  guest  in  the  interim  so  as  to 
hold  the  innkeeper  liable  for  an  over- 
coat left  at  the  inn.  McDonald  v.  Edger- 
ton  (1849)  5  Barb.  (N.  Y.)  562. 

And  in  Brown  Hotel  Co.  v.  Burckhardt 

(1899)  13  Colo.  App.  59,  56  Pac.  188,  it 

was  held  that  the  relation  of  innkeeper 

and  guest  did  not  cease  so  as  to  relieve 

the  innkeeper  from  liability  as  such,  for 

loss  of  a  trunk,  where  the  guest  paid 

his  bill  only  for  the  purpose  of  getting 

a  draft  cashed,  so  that  he  might  have 

some  readv  money  for  a  contemplated 
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day's  trip,  and  it  was  understood  be- 
tween him  and  the  innkeeper  that  he 
intended  to  return  that  afternoon  (and 
he  did  so  return)  and  retain  the  same 
room,  and  he  gave  no  order  whatever  for 
the  removal  of  his  baggage. 

In  Grinnell  v.  Cook,  3  HiU  (N.  T.)  485, 
38  Am.  Dec.  663,  the  court,  as  dictum, 
said:  "If  a  traveler  leave  his  horse  at 
the  inn  and  then  go  out  to  dine  or  lodge 
with  a  friend,  he  does  not  thereby  cease 
to  be  a  guest,  and  the  rights  and  lia- 
bilities of  the  parties  remain  the  same 
as  though  the  traveler  had  not  left  the 
inn  and  if  the  owner  leave  the  inn  and 
go  to  another  town,  intending  to  be  ab- 
sent two  or  three  days,  it  seems  that 
the  same  rule  holds  good  so  far  as  relates 
to  property  for  the  care  and  keeping  of 
which  the  host  is  to  receive  a  compensa- 
tion ;  but  it  is  otherwise  in  relation  to 
inanimate  property  from  which  the  host 
derives  no  advantage,  and  if  that  be 
stolen  during  such  absence  of  the  guest, 
the  innkeeper  will  not  be  answerable." 

But  the  relation  of  innkeeper  and  guest 
ceases  where  the  guest  pays  his  bill  to 
avoid  liability  for  the  day,  although  he 
intended  to  return  that  night.  Miller 
V.  Peeples  (1883)  60  Miss.  819,  45  Am. 
Rep.  423.  The  court  said  that  "the 
relation  of  guest  and  innkeeper  was 
intentionally  ended  by  the  act  of  the 
guest  who  paid  his  bill  and  had  his  name 
stricken  from  the  register  of  guests  for 
the  purpose  of  freeing  himself  from  lia- 
bility as  a  guest,  and  he  could  not  there- 
after, and  while  he  was  not  a  guest, 
claim  the  rights  of  one  as  to  the  baggage 
he  left  behind  him.  The  expectation 
thereafter  to  become  a  guest  did  not  con- 
tinue the  relation  terminated  at  his  in- 
stance and  for  his  advantage  by  settling 
his  account  for  entertainment.  An  inn- 
keeper is  chargeable  as  such  because  of 
the  profit  derivable  from  entertaining. 
The  right  to  charge  is  the  criterion  of 
the  innkeeper's  liability." 

So,  also,  one  who  engaged  a  room  only, 
"to  dress  and  change  my  clothes  before 
going  to  a  friend,"  and  who,  although 
given  a  key,  did  not  use  it,  was  held  in 
Lynar  v.  Mossop  (1875)  36  U.  0.  Q.  B. 
230,  to  have  ceased  to  be  a  guest  when  he 
departed  to  go  to  his  friend's  house,  al- 
though he  afterward  stated  that  he  had 
intended  to  return,  his  intention  not 
having  been  imparted  to  the  innkeeper. 

J«  H.  B. 
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AUGUSTA     BASEBALL     ASSOCIATION, 

Plff.  in  Err., 

V. 

THOMASVILLE  BASEBALL  CLUB. 

(—  Ga.  — .,  03  S.  B.  208.) 

Contraot  —  monopoly  —  transfer  of  ball 
player  ^  pnblic  policy. 

The  release  bv  a  bafteball  club  of  the  serv- 
ices of  a  ball  player  under  contract  with  it, 
to  another  club,  in  conaideration  of  a  cer- 
tain sum  of  money,  is  not  illegal  as  being 
opposed  to  public  policy,  nor  as  amounting 
to  a  contract  for  involuntary  servitude  of 
the  player. 
For  other  cases,  see  Contracts,  III.  o,  1,  in 

Dig.  1-62  y.  8. 

(August  18,  1917.) 

ERROR  to  the  Superior  Court  for  Rich- 
mond County  to  review  a  judgment  in 
plaintiiTs  favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a 
promissory  note.    Affirmed. 

Statement  by  Evans,  P.  J.: 

The  Thomasville  Baseball  Club,  a  cor- 
poration, brought  an  action  against  the 
Augusta  Baseball  Association,  a  corpora- 
tion, on  a  promissory  note,  a  copy  of  which 
was  attached  to  the  petition.  The  defend- 
ant filed  a  plea  which  was  stricken  on  de- 
murrer, and  judgment  was  rendered  by  the 
court  for  the  plaintiff  for  the  amount  sued 
for.  The  defendant  excepted.  The  plea 
stricken  by  the  court  averred  that  the  con- 
sideration of  the  note  was  the  purchase  of 
one  Davenport,  a  baseball  player,  as  ap- 
pears from  the  following  contract: 

The  National   Association   of   Professional 
Baseball  Leagues. 

Official  Sales  Agreement  for  Purchase  or 
Sale  of  Players  by  National  Association 
Clubs. 

This  agreement,  made  and  entered  •  into 
this  18th  day  of  February,  1915,  by  and  be- 
tween the  Thomasville  Baseball  Club,  party 
of  the  first  part,  and  the  Augusta  Baseball 
Club,  party  of  the  second  part,  witnesseth, 
that  the  said  Thomasville  Baseball  Club, 
party  of  the  first  part,  does  hereby  sell  and 
release  the  services  of  player  P.  M.  Daven- 
port of  the  aforesaid  party  of  the  second 
part,  under  the  following  conditions:  [All 
conditions  and  every  detail  of  the  transac- 

Headnote  by  Evans,  P.  J. 

Note.  ^  As  to  assignment  or  release  of 
the  right  to  a  third  person's  services,  see 
annotation  following  this  case,  post,  842. 
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tion  are  here  set  forth.]  That  the  purchase 
price  of  said  player  shall  be  the  sum  of  two 
hundred  dollars  ($200),  payable  on  the 
15th  day  of  July,  1915,  the  said  sum  being 
represented  by  a  certain  promissory  note 
made  by  the  party  of  the  second  part,  pay- 
able to  the  order  of  party  of  the  first  part 
on  said  July  15,  1015.  Both  parties  to  this 
agreement  further  agree  to  abide  by  all  the 
rules  of  the  national  board  of  the  National 
Association,  governing  the  purchase  and 
sale  of  players  by  and  between  National 
Association  Clubs.  It  is  further  agreed 
that  a  copy  of  this  agreement  be  filed  in 
the  office  of  the  secretary  of  the  National 
Association  within  ten  days  of  date  hereof. 
In  testimony  whereof,  we  have  hereunto 
set  our  hands  the  day  and  year  first  above 
written. 

R  G.  Mays,  President, 

Party  of  the  First  Part, 

£.  G.  Kalfieisch,  President, 

Party  of  the  Second  Part, 

It  was  averred  that  the  contract  for  the 
sale  of  the  services  of  Davenport  was  illegal 
and  violative  of  the  13th  Amendment  of 
the  Constitution  of  the  United  States,  and 
t  17  of  the  Bill  of  Rights  of  the  Consti- 
tution of  Georgia,  prohibiting  involuntary 
servitude. 

Messrs.  James  S.  Bnssey,  Jr.,  and  A.' 
R.  IVilliamson,  for  plaintiff  in  error: 

A  contract  founded  on  an  illegal  con- 
sideration cannot  be  enforced,  and  bills  and 
notes  are  not  excepted  from  the  operation 
of  this  rule,  but,  when  founded  on  such  con- 
siderations, as  between  the  immediate  par- 
ties and  their  privies,  are  always  void. 

8  C.  J.  p.  241;  Benson  v.  Dublin  Ware- 
house Co.  99  Ga.  303,  26  S.  E.  645;  Ex- 
change Nat.  Bank  v.  Henderson,  139  Ga. 
260,  51  L.R.A.(N.S.)  549,  77  S.  E.  36; 
Smith  V.  Ice  Delivery  Co.  8  Ga.  App.  767, 
70  S.  E.  195;  Nunez  Gin  &  Warehouse  Co. 
V.  Moore,  10  Ga.  App.  350,  73  S.  E.  632; 
Strickland  v.  Farmers  Supply  Co.  14  Ga. 
App.  661,  82  S.  E.  161 ;  International  Agri. 
Corp.  V.  Spencer,  17  Ga.  App.  649,  87  S. 
E.  1101. 

Mr.  Paul  T.  Chance  for  defendant  in 
error. 

Svans,  P.  J.,  delivered  the  opinion  of  the 
court : 

It  was  perfectly  legal  for  the  Thomas- 
ville Club  to  contract  with  Davenport  to 
play  baseball  as  a  member  of  its  team. 
Such  a  contract  is  one  to  perform  service 
as  a  ball  player.  The  right  of  the  Thomas-, 
ville  Club  to  assign  its  contract  without 
the  consent  of  Davenport  is  not  a  questicm 
in  this  case.     So  far  as  the  record  discloses,' 
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Davenporti  upon  being  released  from  tlie 
Thomasville  Club,  rendered  acceptable  serv- 
ice to  the  Augusta  Club.  Although  the  lan- 
'guage  of  the  contract  of  release,  which  is 
the  consideration  of  the  note,  may  be  a 
little  confusing  and  contradictory,  enough 
appears  from  the  instrument  to  establish 
its  true  character.  The  manifest  purpose 
and  intent  of  the  two  baseball  clubs  was 
that  one  should  release  to  the  other  its 
right  of  contract  to  the  services  of  one  of 
its  players.  If  the  ball  player  consented  to 
this  arrangement  and  contracted  with,  the 
Augusta  Ball  Club  to  perform  services  for 
it,  we  do  not  think  the  contract  of  release 
violative  of  the  mandate  against  involim- 
tary  servitude  in  the  Federal  and  state  Con- 
stitutions. 

This  case  is  unlike  that  of  Pitts  v.  Allen, 
72  Ga.  69,  where  it  appeared  that  one  of  the 
parties  paid  the  fine  of  a  negro  man  con- 
victed of  a  misdemeanor,  and  hired  him  to 
the  other  party  to  the  contract  in  consid- 


eration of  the  note  sued  on.  The  court 
held  that  this  transaction  was  violative  of 
constitutional  prohibitions  against  impris- 
onment for  debt  and  against  involuntary 
servitude.  The  contract  between  the  par- 
ties contemplated  the  sale  of  the  services  of 
the  negro  man  for  the  purpose  of  collecting 
a  debt  which  the  negro  owed  the  payee 
of  the  promissory  note.  In  the  present  case 
the  consideration  of  the  contract  is  not  to 
reimburse  the  releasing  club  for  any  indebt- 
edness due  to  it  by  the  ball  player.  The 
releasing  club  relinquishes  its  contractual 
right  to  the  services  of  a  player  in  its  em- 
ployment to  the  other  club,  in  considera- 
tion of  a  certain  sum.  We  do  not  think 
such  a  transaction  illegal  as  being  against 
public  policy  or  as  being  a  contract  of  in- 
volimtary  servitude. 
Judgment  affirmed. 

All  the  Justices  concur. 
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This  note  purposely  excludes  cases 
treating  of  the  transferability  of  ap- 
prentice or  his  services  to  another  em- 
ployer; the  same  may  be  said  of  paupers. 

As  to  the  assignability  of  contract  hir- 
ing out  convicts,  see  note  to  Topeka  v. 
Boutwell,  27  L.R.A.  608. 

As  to  the  assignability  of  an  executory 
contract  to  perform  particular  work,  as 
distinguished  from  a  contract  for  per- 
sonal services,  or  a  contract  of  sale,  see 
note  to  Atlantic  &  N.  C.  R.  Co.  v.  At- 
lantic &  N.  a  Co.  23  L.R.A.(N.S.) 
223. 

As  to  assignability  of  construction  or 
building  contract,  see  note  to  Johnson  v. 
Viekers,  21  L.R.A.(KS.)  359. 

It  will  be  observed  that  in  Augusta 
Baseball  Asso.  v.  Thomasville  Base- 
ball Club,  ante,  841,  where  the  sale  or 
release  of  the  services  of  a  baseball 
player  was  held  valid,  the  purchasing 
club  set  up  the  invalidity  of  the  transac- 
tion in  an  action  by  the  seller  on  a  prom- 
issory note  given  for  the  release  in 
question,  and  the  player  offered  no 
objection  to  the  sale  or  release,  but  ren- 
dered acceptable  service  to  the  pur- 
chaser; the  employer's  right  to  assign 
the  contract  without  the  player's  con- 
sent was  not  a  question  in  the  case. 

In  Younce  v.  Broad  River  Lumber  Co. 

(1908)   148  N.  0.  34,  61  S.  E.  624,  it 

was  held  that   plaintiff  alone  had  the 

right  to  object  to  the  assignment  of  the 

contract    for   his    services,    and   having 

assented   thereto,   the   assignee   became 
L.R.A.1917F. 


bound  thereby  and  liable  for  its  breach. 
The  court  stated  that  while  it  is  the 
general  rule  that  rights  when  coupled 
with  liabilities  under  an  executory  con- 
tract for  personal  services,  or  under 
contract  otherwise  involving  personal 
credit,  trust,  or  confidence,  cannot  be 
assigned,  this  limitation  on  the  assign- 
ability of  contract  only  arises  or  exists 
for  the  benefit  of  the  other  party;  and  if 
such  party  assents  to  the  assignment, 
the  position  can  no  longer  be  insisted  on. 

Standard  Sewing  Mach.  Co.  v.  Smith 
(1915)  51  Mont.  246,  L.R.A.  — ,  — ,  152 
Pac.  38,  holding  that  an  employer  can- 
not assign  a  contract  binding  an  agent 
for  the  sale  of  sewing  machines,  which 
requires  him  to  guarantee  his  sales  and 
be  responsible  for  collection,  differs 
from  the  foregoing  cases,  as  the  action 
was  between  the  assignee  and  the  agent, 
and  the  sureties  upon  the  latter's  ^nd. 

Under  Kentucky  acts  permitting  the 
assignment  of  "bonds,  bills,  and  prom- 
issory notes  for  the  payment  of  money 
or  property,''  a  note  to  be  discharged 
in  whole  or  in  part  in  personal  services 
is  not  assignable.  Force  v.  Thomason 
(1822)  2  Litt.  (Ky.)  166;  Halbert  v. 
Deering  (1823)  4  Litt.  (Ky.)  9;  Henry 
V.  Hughes  (1829)  1  J.  J.  Marsh.  (Ky.) 
453. 

In  Chapin  v.  Longworth  (1877)  31 
Ohio  St.  421,  an  employee  brought  an 
action  against  the  employer  and  his 
assignee  to  recover  money  due  on  con- 
tract.    The  court  stated  that  an  execu- 
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tory  contract  for  personal  services,  to 
be  paid  for  as  performed,  cannot  be 
assigned  by  the  employer,  unless  the  em- 
ployee assents  to  the  substitution  of  the 
assignee  as  employer;  and  an  all^ation 
that,  subsequent  to  the  agreement  of  the 
employer  to  assign,  the  employee  ren- 
dered the  same  service  for  the  assignee 
during  part  of  the  time  embraced  by 
the  contract,  and  received  compensation 
from  him  at  the  rate  therein  specified, 
does  not  show  such  substitution. 

AlS  a  general  rule,  a  contract  for  the 
performance  of  personal  duties  or  serv- 
ices is  unassignable  so  as  to  vest  in  the 
assignee  the  right  to  the  services. 

Thus,  in  Globe  &  R.  F.  Ins.  Co.  v. 
Jones  (1902)  129  Blich.  664,  89  N.  W. 
580,  one  contracted  to  represent  an  in- 
surance company  as  a  general  agent  for 
a  definite  period;  thereafter  the  com- 
pany was  merged  with  another,  forming 
another  company;  at  the  time  the  con- 
tract was  made  there  was  in  force  a 
New  York  statute  authorizing  the 
merger  and  providing  that  all  the  rights 
of  the  merging  corporation  shall  be 
deemed  transferred  to  the  new  cor- 
poration and  that  the  new  corporation 
shall  succeeed  to  all  the  obligations 
of  the  merging  corporation.  It  was  held 
that  the  merger  was  a  breach  of  the  con- 
tract, notwithstanding  the  presumption 
that  the  agent  contracted  with  knowl- 
edge of  the  statute  authorizing  the 
merger.  ''Everyone  knows,"  says  the 
court,  ''that  insurance  companies,  like 
individuals,  differ  in  reputation  and 
methods  of  doing  business.  An  insur- 
ance agent  of  large  experience  might  be 
quite  willing  to  act  as  state  agent  for 
one  insurance  company,  when  he  would 
not  be  willing  to  work  for  another  upon 
any  terms.  He  has  a  right  to  say  for 
whom  he  will  work,  and  under  a  con- 
tract to  work  for  one  company  he  can- 
not be  required  to  work  for  an  entirely 
different  company." 

A  contract  of  hiring,  being  personal 
in  its  nature,  was,  in  Redheffer  v. 
Leathe  (1884)  15  Mo.  App.  12,  held  not 
assignable.  In  this  case  a  person  con- 
tracted to  serve  a  copartnership  for  a 
certain  period,  and  during  the  period  of 
the  contract  this  firm  was  dissolved,  the 
business  being  turned  over  to  another 
firm  which  continued  the  same  business. 
The  court  said  that  when  the  old  firm 
was  dissolved,  they  voluntarily  disabled 
themselves  from  carrying  out  the  con- 
tract on  their  part;  their  dissolution 
was  ipso  facto  a  termination  of  it. 
The  court  also  observed  that  the  fact 
that  the  members  of  the  old  firm  desired 
L.R.A.1917F. 
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the  employee  to  continue  to  work  for 
the  new  firm  to  the  end  of  the  year, 
under  the  terms  of  the  contract,  and  he 
declined  to  do  so,  did  not  alter  his  right 
to  recover  that  portion  of  the  reserve 
wages  which  he  had  earned.  The  con- 
tract was  personal  in  its  nature.  It 
cannot  possibly  be  adduced  that  a  con- 
tract extending  over  several  months,  by 
which  one  agrees  to  render  daily  per- 
sonal services  as  a  wageworker,  is  as- 
signable. A  conclusive  answer  to  such 
an  argument  is  that  it  may  make  all  the 
difference  in  the  world  to  a  serving  man 
who  his  master  is.  Not  only  may  there 
be  an  important  element  of  choice  in 
respect  of  the  master  whose  orders  he 
must  obey  and  whose  temper  he  must 
accommodate,  but  there  may  be  a  like 
element  in  respect  of  solvency,  differ- 
ences in  the  work  to  be  done,  and  in 
many  other  matters  which  might  be 
suggested.  Such  a  contract  would  make 
every  contract  of  hiring  a  contract  of 
peonage. 

Where  one  contracted  to  give  theat- 
rical performances  for  a  certain  time 
exclusively  for  a  certain  person,  at  any 
place  the  latter  might  direct,  it  was  held 
in  Hayes  v.  Willio  (1872)  4  Daly  (N,  Y.) 
259,  that  the  latter  could  not  assign  his 
rights  under  the  contract  to  another 
person,  so  as  to  give  the  latter  the  right 
to  prevent  the  person  who  had  contract- 
ed to  serve  from  giving  performances 
for  other  persons. 

In  Board  of  Education  v.  State  Bd. 
of  Edu.  (1911)  81  N.  J.  L.  211,  81  Atl. 
163,  affirmed  in  (1913)  85  N.  J.  L.  384, 
91  Atl.  1068,  one  was  employed  to  teach 
in  a  certain  township,  a  portion  of 
which  thereafter  became  a  separate 
school  district,  and  the  question  wheth- 
er the  new  school  district  was  bound 
by  the  contract  was  submitted  by  that 
district  to  the  state  superintendent  of 
public  instruction  and  state  board  of 
education,  and  brought  before  the  court 
on  certiorari.  As  to  the  contention 
that  the  contract  with  the  teacher  was 
personal  property  which  passed  to  the 
board  of  education  controlling  the  new 
school  district,  the  court  said:  "It  is 
not  consistent  with  the  general  prin- 
ciples of  our  law  to  hold  that  a  contract 
for  personal  services  is  assignable,  so 
that  the  assignee  may  command  the 
labor  of  one  who  has  never  agreed  to 
serve  him.  The  assignability  of  anoth- 
er man's  labor  was  permitted  in  some 
parts  of  the  country  prior  to  the  adop- 
tion of  the  13th  Amendment  to  the  Fed- 
eral Constitution.  This  former  right 
confiicts  with  the  views  of  this  subject 
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that  have  prevailed  for  nearly  fifty 
years,  and  with  the  decision  of  our  court 
of  errors  and  appeals  in  the  recent  case 
of  Schlessinger  v.  Forest  Products  Co.  78 


N.  J.  L.  637,  30  L.R.A.(N.S.)   347,  138 
Am.  St.  Rep.  627,  76  AtL  1024." 

J.  D.  C. 


KANSAS  supreme:  COURT. 

SHAWNEE  MILLING  COMPANY 

v. 

KANSAS    POSTAL    TELEGRAPH-CABLE 
COMPANY,  Appt. 

.  (—  Kan.  — ,  166  Pac.  493.) 

Telegrapli  —  receipt  of  message  by  tele- 
phone —  effect. 

1.  Where  a  telegraphic  message  is  dic- 
tated over  a  telephone  and  is  thus  received 
by  a  telegraph  company  for  transmission, 
it  will  not  be  presumed  that  any  preferen- 
tial or  discriminatory  service  in  violation 
of  law  is  Intended,  and  the  message  will  be 
considered  as  if  it  were  written  on  the  ordi- 
nary blank  forms  furnished  by  the  telegraph 
company,  and  the  company's  liability  tor 
an  error  in  transmission  is  neither  greater 
nor  less  nor  different  than  if  the  message 
were  delivered  in  the  usual  and  more  formal 
mode  of  sending  telegrams. 

For  other  cases,  see  Telegraphs,  II,  a,  S,  in 
Dig.  1-52  N,  fif. 

Same  —  limitation  of  liability. 

2.  In  conducting  its  intrastate  business  a 
telegraph  company  may  make  reasonable 
stipulations  limiting  its  liability,  but  in  the 
absence  of  positive  or  permissive  statutes 
governing  the  subject,  the  reasonableness 
of  any  such  stipulation  is  a  question  for 
judicial  determination. 

For  other  oases,  see  Telegraphs,  IL  d^  in  Dig. 
1-52  N.  8. 

Same  ^  reasonableness. 

3.  A  stipulation  limiting  a  telegraph  com- 
pany's liability  in  damages  for  an  error  in 
transmission  of  a  telegram,  to  a  mere  re- 
turn of  the  rate  exacted  for  sending  it,  is 
unreasonable. 

For  other  cases,  see  Telegraphs,  II.  d,  in  Dig. 
1-52  N.  8. 

Same  —  code  messai^e. 

4.  Where  a  telegram  is  partly  in  eode,  but 
bears  enough  plain  English  on  its  face  to 
ap])rise  the  telegraph  company  that  it  is  a 
business  message,  and  the  company's  man- 
ager in  charge  where  the  telegram  was  re- 
ceived knew  it  was  a  business  message,  al- 
though  he  did   not   know   its   details,    the 

Headnotes  by  Dawbon,  J. 


Note. —As  to  contract  for  telegrams  not 
written  on  company's  blank,  see  annotation 
following  this  case,  post,  848. 

As  to  validity  of  limitation  of  liability  of 
telegraph  company  for  unrepeated  messages, 
see  notes  to  Western  U.  Teleg.  Co.  v.  Mil- 
ton, 11  L.R.A.(N.S.)  561 J  Strong  v.  West- 
ern U.  Teleg.  Co.  30  L.R.A.(N.S.)  409;  and 
Western  U.  Teleg.  Co.  v.  Dant,  L.R.A.1915B, 
685. 
L.R,A.1917P. 


company  was  charged  with  sufficient  notice 
of  its  importance,  and  with  notice  that  a 
failure  to  transmit  the  message  correctly 
would  probably  lead  to  consequential  dam- 
ages, and  the  telegraph  company  is  liable 
therefor. 

For  other  cases,  see  Telegraphs,  II.  c,  in  Dig, 
1-52  N.  8. 

Same  —  sufficiency  of  proof. 

6.  The  damages  attendant  on  a  failure 
to  transmit  a  business  message  examined, 
and  held  to  be  certain  and  proximate,  and 
that  a  recovery  can  be  had  thereon. 
For  other  cases,  see  Damages,  III.  h,  in  Dig, 

1-52  N.  8. 

(July  7,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Shawnee 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  loss  al- 
leged to  have  been  caused  by  an  error  in 
the  transmission  of  a  code  message.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edwin  E.  Brookens,  for  appellant: 

The  alleged  loss  is  of  an  uncontemplated, 
remote,  contingent,  and  speculative  char- 
acter, for  which  the  telegraph  company 
would  not  be  liable  in  any  event  under  the 
common-law  measure  of  damages. 

Griffin  v.  Colver,  16  N.  Y.  489,  69  Am. 
Dec.  718. 

Recovery  cannot  be  had  for  error  in 
transmitting  an  unintelligible,  unexplained, 
and  unrepeated  cipher  message. 

Hadley  v.  Baxendalc,  9  Exch.  354,  156 
Eng.  Reprint,  150,  2  C.  L.  R.  517,  23  L.  J. 
Exch.  N.  S.  179,  18  Jur.  358,  2  Week.  Rep. 
302,  5  Eng.  Rul.  Cas.  502;  Postal  Teleg. 
Cable  Co.  v.  Lathrop,  131  111.  575,  7  L.R.A. 
474,  19  Am.  St.  Rep.  55,  23  N.  E.  583; 
Primrose  v.  Western  U.  Teleg.  Co.  154  U. 
S.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep.  1098. 

If  this  plaintiff  can  recover,  every  otlier 
plaintiff,  use  whatever  code  it  may,  has  the 
same  right,  and  the  grossest  kinds  of  fraud 
are  invited.  Public  policy  says  it  cannot 
be  done. 

Abeles  v.  Western  U.  Teleg.  Co.  37  Mo. 
App.  554;  Fergusson  v.  Anglo-American 
Teleg.  Co.  178  Pa.  377,  36  L.R.A.  554,  56 
Am.  St.  Rep.  770,  35  Atl.  979;  Cain  v. 
Western  U.  Teleg.  Co.  89  Kan.  797,  133 
Pac.  874;  King  v.  Western  U.  Teleg.  Co. 
81  Kan.  223,  105  Pac.  449;  McQuilkin  v. 
Postal  Teleg.  Cable  Co.  27  Cal.  App.  698, 
151  Pac  21;  Johnson  v.  Western  U.  Teleg. 
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Co.  79  Miss.  58,  89  Am.  St.  Rep.  584,  29 
So.  787;  Beatty  Lumber  Co.  v.  Western  U. 
Teleg.  Co.  52  W.  Va.  410,  44  S.  E.  309. 

Assuming  that  the  defendant  is  liable 
under  the  circumstances,  it  cannot  be  liable 
for  more  than  the  cost  of  transmitting  the 
message. 

Primrose  v.  Western  U.  Teleg.  Co.  154 
U.  S.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep. 
1098;  Western  U.  Teleg.  Co.  v.  Coggin,  13 
C.  C.  A.  231,  32  U.  S.  App.  245,  68  Fed. 
137;  Candee  v.  Western  U.  Teleg.  Co.  34 
Wis.  471,  17  Am.  Rep.  452;  37  Cyc.  1688; 
27  Am.  &  Eng.  Enc.  Law,  1062;  Jones, 
Teleg.  &  Teleph.  Cos.  §§  406,  631 ;  Croswell, 
Electricity,  §§  588,  593,  602;  Joyce,  Elec- 
tric Law,  2d  ed.  §  956;  Thompson,  Electric- 
ity, §  358;  Bennett  v.  Western  U.  Teleg. 
Co.  129  Iowa,  607,  106  N.  W.  13;  Kenyon 
V.  Western  U.  Teleg.  Co.  100  Cal.  454,  35 
Pac.  75;  Western  U.  Teleg.  Co.  v.  Clifton, 
68  Miss.  307,  8  So.  746;  Johnson  v.  Western 
U.  Teleg.  Co.  79  Miss.  58,  89  Am.  St.  Rep. 
584,  29  So.  787;  Western  U.  Teleg.  Co.  v. 
Adams  Mach.  Co.  92  Miss.  849,  47  So.  412; 
Beatty  Lumber  Co.  v.  Western  U.  Teleg. 
Co.  52  W.  V;-.  410,  44  S.  E.  309;  Western 
U.  Teleg.  Co.  v.  Hall,  124  U.  S.  444,  31 
L.  ed.  479,  8  Sup.  Ct  Rep.  577;  Cannon 
v.  Western  U.  Teleg.  Co.  100  N.  C.  300,  6 
Am,  St.  Rep.  590,  6  S.  E.  731;  Smith  v. 
Western  U.  Teleg.  Co.  83  Ky.  104,  4  Am. 
St.  Rep.  126;  Clark  Mfg.  Co.  v.  Western 
U.  Teleg.  Co.  152  N.  C.  157,  27  L.R>A.(N.S.) 
643,  67  S.  E.  329;  Fergusson  v.  Anglo- 
American  Teleg.  Co.  178  Pa.  377,  36  L.R.A. 
554,  56  Am.  St.  Rep.  770,  35  Atl.  979; 
Hughes  V.  Western  U.  Teleg.  Co.  114  N.  C. 
70,  41  Am.,  St.  Rep.  782,  19  S.  E.  100; 
Williams  v.  Western  U.  Teleg.  Co.  136  N. 
C.  82,  48  S.  E.  559,  1  Ann.  Cas.  359;  Crane 
V.  Western  U.  Teleg.  Co.  —  Tex.  Civ.  App. 
— ,  152  S.  W.  444;  Kolliner  v.  Western  U. 
Teleg.  Co.  126  Minn.  122,  52  L.R.A.(N.S.) 
1180,  147  N.  W.  961;  Kennon  v.  Western 
U.  Teleg.  Co.  126  N.  C.  232,  35  S.  E.  468; 
Smith  V.  Western  U.  Teleg.  Co.  80  Neb. 
395,  114  N.  W.  288;  Beaupre  v.  Pacific  ft 
A.  Teleg.  Co.  21  Minn.  165;  Bailey  v.  West- 
ern U.  Teleg.  Co.  97  Kan.  619,  166  Pac.  716, 
99  Kan.  7,  160  Pac.  985;  Kirsch  v.  Postal 
Teleg.  Cable  Co.  100  Kan.  260,  164  Pac.  267. 

Mr.  Sdwin  B.  McKeerer  also  for  ap- 
pellant. 

Messrs.  Robert  Stone  and  George  T. 
McDermott,  for  appellee: 

The  message  being  telephoned  in,  there 
were  no  contract  provisions  which  would 
bind  the  sender. 

Cain  V.  Western  U.  Teleg.  Co.  89  Kan. 
797,  133  Pac.  874;  Joyce,  Electric  Law,  2d 
ed.  §  718;  Jones,  Teleg.  &  Teleph.  Cos.  §§ 
423,  424;  Car  land  v.  Western  U.  Teleg.  Co. ' 
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118  Mich.  369,  43  L.R.A.  280,  74  Am.  St. 
Rep.  394,  76  N.  W.  762;  Bowie  v.  Western 
U.  Teleg.  Co.  78  S.  C.  424,  59  S.  E.  65; 
Western  U.  Teleg.  Co.  v.  Douglass,  104  Tex. 
66,  133  S.  W.  877;  Western  U.  Teleg.  Co. 
V.  Parham,  —  Tex.  Civ.  App.  — ,  152  S.  W. 
819 ;  Western  U.  Teleg.  Co.  v.  Todd,  22  Ind. 
App.  701,  54  N.  E.  446;  37  Cyc.  1664,  1694, 
1695;  Gore  v.  Western  U.  Teleg.  Co.  —  Tex. 
Civ.  App.  — ,  124  S.  W.  977;  Western  U. 
Teleg.  Co.  v.  Buchanan,  67  Tex.  Civ.  App. 
212,  129  S.  W.  850;  Markley  v.  Western 
U.  Teleg.  Co.  159  Iowa,  557,  141  N.  W. 
443;  Harris  v.  Western  U.  Teleg.  Co.  121 
Ala.  519,  77  Am.  St.  Rep.  70,  25  So.  910; 
Western  U.  Teleg.  Co.  v.  Uvalde  Nat.  Bank, 
97  Tex.  219,  65  L.R.A.  805,  77  S.  W.  603, 
1  Ann.  Cas.  573;  Western  U.  Teleg.  Co.  v. 
Powell,  94  Va.  268,  26  S.  E.  828;  Beasley 
V.  Western  U.  Teleg.  Co.  39  Fed.  181; 
Pearsall  v.  W^estern  U.  Teleg.  Co.  44  Hun, 
532,  124  N.  Y.  256,  21  Am.  St.  Rep.  662, 
26  N.  E.  534;  Western  U,  Teleg.  Co.  v. 
Pruett,  -—  Tex.  Civ.  App.  — ,  35  S.  W.  78; 
McGehee  v.  Western  U.  Teleg.  Co.  169  Ala. 
109,  53  So.  205,  Ann.  Cas.  1912B,  512; 
Western  U.  Teleg.  Co.  v.  Timmons,  —  Tex. 
Civ.  App.  — ,  136  S.  W.  1169;  Beggs  v.  Pos- 
tal Teleg.-Cable  Co.  159  111.  App.  247,  258 
111.  238,  101  N.  E.  612,  5  N.  C.  C.  A.  660. 

If  a  telegraph  company  accepts  a  message 
in  cipher,  it  is  under  the  same  obligation 
to  transmit  it  correctly  as  any  other  mes- 
sage. 

Western  t[.  Teleg.  Co.  v.  Eubanks,  100 
Ky.  691,  36  L.R.A.  711,  66  Am.  St.  Rep. 
361,  38  S.  W.  1068,  1  Am.  Neg.  Rep.  244; 
Postal  Teleg.  &  Cable  Co.  v.  WelU,  82 
Miss.  733,  36  So.  190;  Beggs  v.  Postal 
Teleg.-Cable  Co.  supra;  Markley  v.  West- 
ern U.  Tfeleg.  Co.  159  Iowa,  657,  141  N.  W. 
443. 

A  mistake  in  transmission  which  Is  un- 
explained amounts  to  gross  negligence  for 
which  the  company  is  liable. 

Western  U.  Teleg.  Co.  v.  Crall,  38  Kan. 
679,  5  Am.  St.  Rep.  795,  17  Pac.  309 ;  West- 
ern U.  Teleg.  Co.  v.  Howell,  38  Kan.  685, 
17  Pac.  313;  Russell  ▼.  Western  U.  Teleg. 
Co.  57  £[an.  230,  45  Pac.  698;  Sprague  v. 
Missouri  P.  R.  Co.  34  Kan.  347,  8  Pac.  465; 
Joshua  L.  Bailey  ft  Co.  v.  Western  U. 
Teleg.  Co.  227  Pa.  522,  43  L.R.A.(N.S.)  502, 
76  Atl.  736,  19  Ann.  Cas.  896;  Western  U. 
Teleg.  Co.  v.  Nagle,  11  Tex.  Civ.  App.  639, 
32  S.  W.  707. 

When  the  company  admits  it  knew  a 
business  deal  was  being  carried  on,  it  be- 
comes liable  for  damages  reasonably  .and 
proximately  following,  whether  it  knew 
what  the  damages  were  to  be  or  not. 

37  Cyc.  1762. 
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Dawson,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  recovered  a  judgment  for 
damages  against  the  defendant  for  an  error 
in  the  transmission  of  a  telegram  delivered 
orally  by  telephone  for  forwarding  to  a  firm 
of  grain  dealers  in  Wichita.  The  telegram 
was  partly  in  code.     It  reads: 

Topeka,  Kansas,  August  th,  1914. 
Wagner  Grain  Co.   Wichita,  Kansas.  Per- 
fume have  book  fluting  accursed  debating 
Kansas  City  basis  boundary. 

Shawnee  Mfg.  Co. 

The  telegram  was  an  acceptance  of  an 
offer  of  10,000  bushels  of  wheat.  The  code 
word  for  such  a  purchase  was  "fluting." 
It  was  erroneously  transmitted  to  read 
"flirting,"  which  meant  6,000  bushels.  The 
more  or  less  proximate  consequences  of  this 
error  occasioned  this  lawsuit. 

One  of  the  defenses  of  the  telegraph  com- 
pany was  that  the  telegraphic  message  was 
received  for  transmission  as  an  unrepeated 
telegram,  and  that  the  terms  and  conditions 
for  the  receipt  and  transmission  of  such 
messages  were  those  set  forth  on  its  regu- 
lar blank  forms  for  telegrams,  parts  of 
which  read: 

"The  Postal  Telegraph-Cable  Company 
(Incorporated)  transmits  and  delivers  the 
within  telegram  subject  to  the  following 
terms  and  conditions:  To  guard  against 
mistakes  or  delays,  the  sender  of  a  tele- 
gram should  order  it  repeated;  that  is,  tele- 
graphed back  to  the  originating  office  for 
comparison.  For  this,  one  half  the  unre- 
peated telegram  rate  is  charged  in  addition. 
Unless  otherwise  indicated  on  its  face,  this 
is  an  unrepeated  telegram  and  paid  for  as 
such,  in  consideration  whereof  it  is  agreed 
between  the  sender  of  the  telegram  and  this 
company  as  follows: 

"1.  The  company  shall  not  be  liable  for 
mistakes  or  delays  in  the  transmission 
or  delivery,  or  for  nondelivery,  of  any 
unrepeated  telegram,  beyond  the  amount 
received  for  sending  the  same;  nor  for  mis- 
takes or  delays  in  the  transmission  or  de- 
livery, or  for  nondelivery,  of  any  repeated 
telegram,  beyond  fifty  times  the  sum  re- 
ceived for  sending  the  same,  unless  specially 
valued;  nor  in  any  case  for  delays  arising 
from  unavoidable  interruption  in  the  work- 
ing of  its  lines;  nor  for  errors  in  cipher  or 
obscure  telegrams." 

It  will  thus  be  seen  that  the  telegraph 
company  has  two  principal  schedules  of 
rates,  one  for  unrepeated  messages  in  which 
its  liability  for  errors  in  transmission  was 
limited  to  the  amoimt  received  by  it  for 
sending  the  message,  and  a  rate  50  per  cent 
higher  for  repeated  messages,  in  which  its 
L.R.A.1917F. 


liability  for  erroneous  transmission  was 
stipulated  in  advance  to  be  fifty  times  the 
siun  paid  for  the  service.  These  rates  must 
be  filed  with  the  Public  Utilities  Commis- 
sion, and  may  not  be  departed  from  by  the 
telegraph  company  without  the  assent  of 
that  tribunal;  and  all  discrimination  and 
preferences  in  rates  or  service  are  forbid- 
den by  the  Public  Utilities  Act.  Gen.  Stat. 
1915,  chap.  97 ;  Laws  1911,  chap.  238,  §§  3, 
10,  12,  20,  30.  The  service  performed  by 
the  defendant  must  be  held  to  have  been  in 
pursuance  of  its  regular  corporate  busi- 
ness, and  it  should  be  assumed  that  no  dis- 
criminatory or  preferential  service  was 
being  extended  to  plaintiff  when  the  defend  - 
ant  received  plaintiff's  message  by  telephone 
for  transmission  to  Wichita.  It  must  be 
considered  as  if  the  plaintiff  had  formally 
written  the  message  in  the  usual  way  on 
regular  blanks  furnished  by  the  company. 
That  telegraph  companies  frequently  accept 
messages  by  dictation  over  a  telephone  is 
well  known.  It  would  be  harsh  to  say  that 
any  illegal  preference  forbidden  by  §  8401 
of  the  General  Statutes  of  1915  is  intended 
in  so  doing.  Nor  would  it  be  just  to  hold 
that  in  extending  this  apparently  harmless 
courtesy  the  telegraph  company  thereby 
places  itself  in  a  less  favorable  position  or 
assumes  a  greater  responsibility  than  it 
does  when  it  receives  for  transmission  tele- 
grams written  in  the  usual  way  with  the 
usual  conditions  attached.  Nevertheless, 
if  this  practice  is  to  be  regarded  as  a  gen- 
eral one,  carrying  a  different  rate  or  sub- 
jecting the  telegraph  company  to  a  differ- 
ent degree  of  responsibility,  a  uniform 
schedule  of  rates  and  charges  for  such  serv- 
ice and  the  regulations  pertinent  thereto 
should  be  filed  with  the  Public  Utilities 
Commission,  and  subject  to  its  approval; 
and  such  rates  and  service  are  invalid  until 
they  are  so  filed,  and  when  formally  pro- 
mulgated, they  may  not  be  departed  from 
with  impimity.  Gen.  Stat.  1916,  §§  8398, 
8400,  8416;  State  ex  rel.  Caster  v.  Kansas 
Postal-Telog.  Cable  Co.  96  Kan.  298, 
P.U.R.1915E,  222,  150  Pac.  544;  Mollohan 
V.  Atchison,  T.  &  S.  F.  R.  Co.  97  Kan.  51, 
L.R,A.  — ,  — ,  P.U.R.1916C,  537,  154  Pac. 
248. 

The  court  is  of  opinion  that,  in  the  ab- 
sence of  a  distinct  schedule  of  rates  apply- 
ing to  telegrams  delivered  for  transmission 
by  telephone,  the  case  is  governed  by  the 
conditions  attaching  to  the  usual  and  more 
formal  mode  of  transacting  its  corporate 
business. 

The  telegraph  company  is  liable,  if  at  all, 
according  to  the  terms  of  its  contract  of 
service,  unless  that  contract  is  an  unreason- 
able limitation  of  its  liability  for  negli- 
gence.    It  was   pleaded   that  the   message 
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was  received  for  transmission  as  an  unre- 
pealed message.  The  plaintiff's  general 
denial  traversed  this,  as  well  as  the  other 
allegations  of  the  answer,  but  there  is  seem- 
ingly no  contention  that  the  case  should 
turn  upon  whether  the  telegram  was  to  be 
transmitted  as  a  repeated  or  an  unrepeated 
message,  nor  is  it  intimated  that  it  was 
transmitted  as  a  repeated  message  "spe- 
cially valued"  according  to  the  rates  and 
terms  for  transmission  of  such  messages. 

Is  this  particular  limitation  of  liability 
a  reasonable  one?  This  question  is  settled 
as  to  interstate  messages.  Bailey  v.  West- 
ern U.  Teleg.  Co.  97  Kan.  619,  623,  156 
Pac.  716,  id.  99  Kan.  7,  160  Pac.  985; 
Kirsch  v.  Postal  Teleg.  Cable  Co.  100  Kan. 
250,  164  Pac.  267.  The  case  at  bar  involves 
only  an  intrastate  telegraph  message,  and 
we  have  no  state  statute  specifically  author- 
izing conunon  carriers  to  limit  their  com- 
mon-law liability  as  does  the  Carmack 
Amendment  (36  Stat,  at  L.  chap.  309,  pp. 
539,  564,  Comp.  Stat.  1916,  §  8584),  and 
telegraph  companies  are  somewhat  analo- 
gous to  carriers;  but  we  do  have  a  statute 
giving  countenance  to  such  limitation  by 
railroad  carriers  upon  the  order  or  approval 
of  the  Public  Utilities  Commission  (Gen. 
Stat.  1915,  §  8435).  There  is  certain 
language  in  the  Public  Utilities  Act  which 
fleems  to  recognize  the  telegraph  company's 
right  to  limit  its  liability.  The  schedules, 
classifications,  rates,  rules,  ^.nd  regulations 
for  telegraph  service  must  be  reasonable 
and  just,  and  the  commission  may  amend 
or  alter  them.  Gen.  Stat.  1915,  §§  8390, 
8408.  Any  matter  concerning  such  public 
service  business  which  is  unreasonable,  \m- 
just,  discriminative,  must  be  investigated 
and  corrected.  §  8416.  The  requirement 
that  telegraph  companies  file  their  rates 
with  the  commission,  and  the  section  which 
fixes  as  legal  maxima  the  rates  in  vogue  on 
January  1,  1911  (§  8358),  and  the  unchal- 
lenged exaction  and  maintenance  of  those 
rates,  and  upon  the  conditions  attaching 
thereto  in  the  telegraph  company's  contracts 
of  service,  are  potent  reasons  for  recognizing 
reasonable  limitations  of  liability  of  the 
telegraph  company  as  valid  and  binding. 
Of  course,  the  Public  Utilities  Commission 
has  nothing  directly  to  do  with  the  legal 
liabilities  of  telegraph  corporations  on  ques- 
tions of  damans,  but  so  far  as  their  lia- 
bilities enter  into  the  cost  of  conducting 
their  business,  those  liabilities  are  a  proper 
element  of  consideration  in  rate  making. 
Tlie  telegraph  rates  are  based,  in  part,  upon 
the  legal  consequences  which  attach  to  the 
service.  If  a  higher  degree  of  responsibili- 
ty attaches  to  the  service,  a  greater  rate 
must  be  exacted.  It  has  been  held  in  this 
state  that  a  common  carrier  ( without  a  per- ' 
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missive  statute)  cannot  impose  a  condition 
exempting  him  from  liability  for  his  own 
negligence,  and  a  telegraph  company  is  so 
much  like  a  carrier  that  its  liability  for 
negligence  should  be  governed  by  similar 
principles,  yet  reasonable  limitations  of  lia- 
bility other  than  those  which  do  not  seek 
to  excuse  its  gross  negligence  have  been  up- 
held (Russell  V.  Western  U.  Teleg.  Co.  57 
Kan.  230,  233,  45  Pac.  598),  while  stipula- 
tions restricting  liability  to  an  insignificant 
sum  where  the  negligence  was  gross  have 
been  disregarded  (Western  U.  Teleg.  Co. 
v.  Crall,  38  Kan.  679,  6  Am.  St.  Rep.  795, 
17  Pac.  309). 

Here  the  stipulated  limitation  is  for  a  re- 
turn of  the  cost  of  the  message,  probably  25 
or  40  cents.  All  the  annoyance,  delay,  busi- 
ness inconvenience,  and  financial  damage  so 
conunonly  attendant  on  a  telegraph  com- 
pany's failure  to  perform  its  self-assumed 
public  service  are  limited  to  an  insignificant 
trifle.  Here  the  actual  damage  was  $265. 
The  stipulated  reparation  is  a  few  dimes. 
With  all  due  deference  to  the  great  judicial 
tribunals  which  have  countenanced  and  en- 
forced this  stipulation,  and  which  we  have 
been  likewise  constrained  to  enforce  in  inter- 
state matters,  we  cannot  give  our  independ- 
ent assent  that  such  a  limitation  is  reason- 
able. It  is  unreasonable,  and  it  will  not  be 
applied  in  intrastate  business,  where  this 
court  .would  have  to  assume  the  responsi- 
bility of  giving  countenance  to  it. 

In  Jones  on  Telegraph  &  Telephone  Com- 
panies, 2d  ed.  1916,  §  377,  where  most  of 
the  pertinent  decisions  are  included  in  a 
footnote,  it  is  said:  "The  validity  of  the 
stipulations  in  the  blank  form  by  which 
these  companies  have  attempted  to  exoner- 
ate themselves  for  all  losses  caused  by  er- 
rors made  in  the  transmission  or  delays 
in  delivering  messages,  except  the  amount 
received  for  sending,  unless  the  message  is 
ordered  to  be  repeated,  has  been  variously 
viewed  by  the  courts,  some  of  which  hold 
them  to  be  valid,  yet  the  weight  of  authori- 
ty is  that  they  are  void  and  unenforceable. 
The  latter  courts  considered  these  stipula- 
tions as  a  mere  device  for  avoiding  liabili- 
ties for  acts  of  their  own  negligence  or 
wilful  wrongs.  As  has  been  seen,  they  can- 
not enforce  any  regulation  or  contract  by 
means  of  which  they  may  relieve  themselves 
for  any  losses  caused  by  their  own  negli- 
gence or  that  of  their  servants.  Any  rule 
which  seeks  to  relieve  them  from  exercising 
their  employment  with  diligence,  skill,  and 
integrity  contravenes  public  policy  as  well 
as  the  law;  and  whenever  they  attempt  to 
avoid  these  duties,  they  do  so  at  the  expense 
of  and  injury  to  their  patrons." 

Turning  to  other  phases  of  this  case  it 
is  urged  that  the  plaintiff's  damage  was 
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of  such  a  remote  and  speculative  character 
that  the  telegraph  company  should  not  be 
held  liable  therefor.  It  was  shown  to  be  a 
custom  of  the  grain  and  milling  trade  that 
where  no  reply  to  an  acceptance  of  an  offer 
to  sell  is  received,  a  confirmation  of  the  bar- 
gain is  understood.  The  addressee  had  offer- 
ed to  sell  10,000  bushels.  The  plaintiff's 
telegram  was  an  acceptance.  The  telegram 
as  transmitted  was  an  acceptance  for  6,000 
bushels,  an  amount  the  addressee  could  fill. 
If  the  telegram  had  been  correctly  transmit- 
ted, it  would  have  been  an  acceptance  of  the 
offer  of  10,000  bushels,  an  amount  the  ad- 
dressee could  not  supply;  but  by  another 
custom  of  the  trade  the  addressee  would 
have  immediately  notified  the  sender  of  the 
telegram  so  that  he  could  have  protected 
liimself  by  buying  elsewhere.  Since  no 
notification  was  received  from  the  addressee 
of  his  inability  to  fill  the  order  for  10,000 
bushels,  and  that  he  could  only  fill  it  to 
the  extent  of  6,000  bushels,  the  plaintiff's 
loss  is  the  difference  in  the  market  price 
of  the  4,000  bushels  which  he  had  to  procure 
elsewhere  to  supply  his  trade.  This  matter 
seems  intricate  and  involved,  no  doubt,  but 
its  intricacy  lies  in  the  highly  complex 
manceuvers  of  the  grain  and  milling  trade, 
not  in  the  legal  principles  which  govern 
liability  for  default.  The  law  is  simple 
enough,  and  once  the  weird  necromancy  and 
cabalistic  symbols  of  the  milling  markets 
are  understood,  the  damages  are  seen  to  be 
certain,  proximate,  and  a  recovery  seems 
proper.  We  see  no  analogy  between  this 
case  and  King  v.  Western  U.  Teleg.  Co.  81 
Kan.  223,  105  Pac.  449,  where  the  plaintiff 
could  only  show  that  if  his  telegram  had 
been  delivered,  he  might  have  bought  some 
wild  horses,  and  might  later  bave  sold 
them  at  a  profit.  Tliere  was  never  even  the 
shadow  of  a  legal  claim  for  damages  in  that 
case.  Here  there  was  an  offer  to  sell,  an 
acceptance,  an  erroneous  transmission  of 
the  acceptance,  a  consequent  failure  of  cus- 
tomary modification  of  the  offer  when  it 
could  not  be  completely  filled,  and  a  re- 
sultant loss  which  the  injured  party  would 
have  not  suffered  if  the  telegram  had  been 
correctly  transmitted,  since  on  notification 
of  inability  to  fill  the  order,  it  could  have  I 
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The  earlier  cases  on  this  question  are 

discussed   in   the   note   to   Western   U. 

Teleg.  Co.  v.  Waxelbaum,  56  L.R.A.  741. 
L.R.A.1917E. 


readily  been  filled  by  purchase  on  the  open 
market  elsewhere. 

Defendant  cites  many  other  decisions  in 
telegraph  cases,  the  gist  of  them  being  that 
damages  cannot  be  recovered  for  failiure  to 
properly  transmit  telegrams  which  merely 
deprive  the  sender  or  addressee  of  an  oppor- 
tunity to  make  a  contract  or  to  close  a  bar- 
gain, and  with  the  consequent  prevention  of 
possible  profits  which  would  'have  been  re- 
alized if  the  telegram  had  been  properly 
transmitted,  and  if  pursuant  thereto  the  bar- 
gain had  been  closed,  and  if  it  had  turned 
out  profitably  according  to  the  aggrieved 
party's  expectations.  But  none  of  these 
bear  any  close  analogy  to  the  present  case. 

It  is  urged  that,  the  message  being  in 
code  and  unexplained,  a  recovery  cannot  be 
had,  following  Hadley  v.  Baxendale,  9  Exch. 
354,  156  Eng.  Reprint,  150,  2  C.  L.  R.  517, 
23  L.  J.  Exch.  N.  S.  179,  18  Jur.  358,  2 
Week.  Rep.  302,  5  Eng.  Rul.  Cas.  502,  and 
the  American  authorities  which  follow  the 
doctrine  announced  in  that  case.  But  code 
messages  in  the  milling  and  grain  business 
are  common,  and  are  known  by  the  tele- 
graph companies  to  be  important.  In  this 
case,  the  message  was  only  partly  in  code 
and  the  manager  of  the  telegraph  company 
admitted  that  he  knew  it  was  a  business 
message;  and  even  to  one  unfamiliar  with 
the  grain  dealer's  code  the  message  dis- 
closed that  something  or  other  involved  in 
the  grain  and  tnilling  business  was  booked 
on  Kansas  City  basis.  That  was  all  the 
defendant  needed  to  know  about  it,  to  charge 
it  with  notice  that  a  failure  to  transmit  the 
message  correctly  would  probably  lead  to 
serious  consequences.  Western  U.  Teleg. 
Co.  V.  Collins,  46  Kan.  88,  10  L.R.A.  615,  25 
Pac.  187;  Cain  v.  Western  U.  Teleg.  Co.  89 
Kan.  797,  804,  and  citations,  133  Pac.  874; 
American  U.  Teleg.  Co.  v.  Daugherty,  89 
Ala.  191,  7  So.  660;  Western  U.  Teleg.  Co, 
V.  Harris,  19  111.  App.  347;  Western  U. 
Teleg.  Co.  v.  Xagle,  11  Tex.  Civ.  App.  539, 
542,  32  S.  W.  707.  See  also  Western  U. 
Teleg.  Co.  v.  Tyler,  74  111.  168,  24  Am.  Rep. 
279;  37  Cyc.  1753. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 

not  written  on  company's  blank. 

J.  Telegrams    on    hlanTcs    of    another 

company. 

Supplementing  note  in  56  L.R.A.  741. 

One  who  used  the  blank  of  another 
company  on  which  to  write  his  message 
was  held  bound  by  the  conditions  print- 
ed upon  the  back  of  the  blank  used,  in 
Jacob  V,  Western  U.  Teleg.  Co. .  (1904) 
135  Mich.  600,  98  N.  W.  402,  the  court 
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stating  that  ''it  is  immaterial  by  whom  I  for  an  error  in  transmission  the  same 


these  regulations  were  made.  It  is  clear 
that  they  were  agreed  to.  To  say  that 
they  were  not  is  in  effect  to  say  that  no 
request  was  made  to  defendant  company 
to  send  this  telegram  at  all,  because  it 
was  written  on  a  blank  of  the  Postal 
Company." 

In  Young  v.  Western  U.  Teleg.  Co. 
(1902)  65  S.  C.  93,  43  S.  E.  448,  one  who 
wrote  his  message  upon  the  blank  of 
another  company  was  held  bound  by  the 
conditions  therein  stated,  the  court  stat- 
ing that,  '^if  he  wrote  the  message  on  a 
blank  of  the  Postal  Telegraph  Company 
and  delivered  it  to  the  defendant  to  be 
forwarded,  it  must  be  conclusively  pre- 
sumed that  he  did  not  intend  to  enter 
into  a  contract  with  the  Postal  Tel- 
egraph Company,  but  with  the  defendant. 
If  he  did  not  intend  to  enter  into  a  con- 
tract with  the  Postal  Telegraph  Com- 
pany, its  name  may  be  regarded  as  struck 
out  of  the  blank.  When  he  delivered  to 
the  defendant  a  written  message  on  a 
form  in  which  he  directed  it  to  send  a 
message  subject  to  the  terms  and  con- 
ditions printed  on  the  back  thereof,  and 
which  he,  in  express  terms,  agreed  to, 
he  was  as  much  bound  by  the  stipula- 
tions therein,  when  the  message  was  ac- 
cepted by  the  defendant,  as  if  he  had 
used  one  of  its  blanks." 

//.  Messages  ^pritten  on  hlanh  paper. 

Supplementing  note  in  56  L.R.A.  742. 

The  contract  existing  in  the  case  of  a 
message  written  on  a  blank  piece  of 
paper,  and  so  accepted  for  transmission, 
was  held  not  to  have  incorporated  there^ 
in  a  stipulation  on  the  regular  blank, 
limiting  the  liability  of  the  company^  in 
Western  U.  Teleg.  Co.  v.  Schade  (1917) 
137  Tenn.  214, 192  S.  W.  924.  The  court 
states  that  there  was  nothing  which 
showed  that  it  was  accepted  under  con- 
ditions that  would  incorporate,  as  a  part 
of  the  carrier's  contract,  the  limitation 
clauses  that  might  appear  in  print  on 
the  back  of  the  telegraph  blanks  in  gen- 
eral use. 

///.  Telegrams  given  hy  telephone  or 

orallff. 

Supplementing  note  in  56  L.R.A.  745. 

The  court  in  Shawneb  Mill.  Co.  v. 

Kansas  Postal  Teleg.-Cablb  Co.  ante, 

844,  in  holding  that  a  telegraphic  mes^ 

sage  dictated  over  a  telephone,  and  thus 

received   by   a  telegraph   company   for 

transmission,  would  be  considered  as  if 

it   had   been   written   on   the   ordinary 

blank  form  furnished  by  the  telegraph 

company,    and   the   compan3r'8   liability   showing    that    there    were    such    rules, 
L.R.A.1917F.  54 


as  if  the  message  had  been  delivered  in 
the  usual  and  more  formal  mode  of 
sending  telegrams,  gives  considerable 
weight  to  the  fact  that  the  telegraph 
company  had  filed  its  schedules  with  the 
Public  Utilities  Commission  and  that  un- 
der the  law  the  rates  therein  specified 
could  not  be  departed  from  by  the  tel- 
egraph company  without  the  assent  of 
that  tribunal,  and  that  all  discrimina- 
tion and  preferences  in  rates  or  service 
were  forbidden  by  the  Public  Utilities 
Act.  To  hold  that  the  sender  of  a  mes- 
sage which  is  telephoned  to  the  tel- 
egraph company  is  not  subject  to  the 
stipulation  governing  telegprams  written 
on  the  blanks  of  the  company  would  be 
to  give  the  sender  of  a  message  so  com- 
municated to  the  telegraph  company  a 
preference,  and  the  court  states  that  it 
will  not  be  presumed  that  any  preferen- 
tial or  discriminatory  service  or  violation 
of  the  law  was  intended. 

It  thus  appears  that  the  statutory  reg- 
ulation of  rates  had  a  controlling  in- 
fluence upon  the  determination  of  the 
contract  relations  between  the  telegraph 
company  and  the  sender  of  messages. 
The  effect  of  such  a  statutory  regulation 
has  arisen  in  connection  with  the  right 
to  waive  or  extend  the  time  stipulated  in 
the  carrier's  contract  for  making  claim 
or  bringing  suit  against  the  carrier.  This 
question  is  discussed  in  the  note  to  Ray 
V.  Missouri,  K.  &  T.  R.  Co.  L.R.A.1916D, 
1046.  See  also  the  later  case  of  Wall 
V.  Northern  P.  R.  Co.  L.R.A.1917C,  433. 

In  the  case  of  messages  received  over 
a  telephone  or  orally,  it  has  been  urged 
that  the  agent  of  the  telegraph  company 
is  the  agent  of  the  sender  of  the  message 
for  the  purpose  of  writing  it  down. 
Some  cases  have  sustained  this  conten- 
tion. Thus,  in  Markley  v.  Western  U. 
Teleg.  Co.  (1913)  159  Iowa,  557,  141  N. 
W.  443,  a  case  involving  the  liability  of 
the  telegraph  company  for  the  negligence 
of  its  agent  in  receiving  a  message  over 
the  telephone,  the  court,  in  holding  the 
operator  the  agent  of  the  tel^raph  com- 
pany in  so  receiving  a  message,  states: 
'^The  defendant  is  not  bound  to  keep  a 
telephone  in  its  office,  over  which  mes- 
sages noay  be  sent  to  it  to  be  forwarded. 
If  it  does  so,  it  must  be  held  to  the  ex- 
ercise of  reasonable  care  in  thus  receiv- 
ing messages.  It  had  the  right  to 
require  all  tendered  messages  to  be  in 
writing,  and  to  make  such  reasonable 
rules  as  might  be  necessary  for  its  own 
protection  and  for  the  accurate  care  of 
its  business;  but,  in  the  absence  of  any 
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which  were  known  to  the  sender  of  the 
message,  it  must  be  presumed  that  the 
use  of  the  telephone  was  a  means  per- 
mitted by  it  to  be  employed  in  receiving 
messages  for  forwarding,  So  permitting 
it,  if  there  was  negligence  on  the  part 
of  its  agent  in  receiving  the  message, 
such  would  be  the  negligence  of  the  de- 
fendant." In  Western  U.  Teleg.  Co.  v. 
Jackson  (1909)  163  Ala.  9,  60  So.  316, 
the  local  operator  of  a  telegraph  com- 
pany was  held  to  be  the  agent  of  the 
sender  of  a  message  in  writing  the  mes- 
sage, where  the  sender  could  neither 
read  nor  write  and  at  his  request  the 
operator  wrote  the  message  for  him  on 
one  of  the  defendant's  blanks  and  took 
the  sendee's  address  from  an  envelope 
which  the  sender  handed  her.  Accord- 
ingly, the  telegraph  company  was  held 
not  liable  for  a  mistake  made  by  the  op- 
erator in  writing  the  message,  or  in 
deciphering  the  address  from  the  letter 
handed  her  for  that  purpose. 

If  the  agent  of  the  telegraph  company 
is  the  agent  of  the  sender  for  the  pur- 
pose of  writing  the  message,  and  such 
message  is  written  on  a  regular  blank, 
it  seems  clear  that  the  stipulations  on 
the  blank  would  be  binding  upon  the 
sender,  so  far  as  the  stipulations  are 
valid.  Li  other  words,  if  it  is  deter- 
mined that  the  representative  of  the 
telegraph  company  is  the  agent  of  the 
sender,  the  binding  effect  of  the  stipula- 
tion is  determined.  Thus,  in  Western  U. 
Teleg.  Co.  v.  Prevatt  (1907)  149  Ala. 
617,  43  So.  106,  the  local  operator  for 
a  telegraph  company  was  held  the  agent 
of  the  sender  of  a  message,  where  the 
sender,  who  could  neither  read  nor  write, 
asked  the  operator  to  write  and  send  the 
message  for  him,  whereupon  the  message 
was  written  on  a  blank  provided  for  the 
purpose  by  the  telegraph  company,  as 
the  sender  dictated,  and  was  reread  to 
him  after  it  was  so  written.  According- 
ly, the  sender  was  held  bound  by  the 
stipulations  on  the  telegraph  blank. 

One  who  telephoned  a  message  to  the 
local  agent  when  the  agent  was  off  duty 
was  held  bound  by  a  stipulation  requir- 
ing notice  of  claim  in  a  limited  time, 
in  the  regular  blank  of  the  telegraph 
company  on  which  the  local  agent  tran- 
scribed the  message  when  she*reached 
the  oflflee,  where  the  message  written  on 
the  blank  was  introduced  as  the  basis 
of  the  action  by  the  sender  against  the 
telegraph  company,  the  court  stating 
that  by  introducing  such  evidence  the 
sender  adopted  the  message  written  by 
the   local   agent   on  the   regular  blank. 

Simpson  v.  Western  U.  Teleg.  Co.  (1916) 
L.R.A.1917F. 


104  S.  C,  393,  89  S,  E.  321.  It  is  stated 
in  this  case  that,  if  the  sender  had  re- 
lied upon  the  verbal  message  over  the 
telephone,  '^a  different  question  might 
have  arisen." 

If  the  agent  of  the  telegraph  company 
is  the  agent  of  the  sender  for  the  pur- 
pose of  writing  the  message,  the  prin- 
ciple that  the  act  of  the  agent  is  the 
act  of  the  principal  applies,  and  the  tel- 
egram cannot  be  said  to  be  one  not 
written  on  the  blank  of  the  company  by 
the  person  by  whom  it  is  sent.  Strictly 
speaking,  the  foregoing  cases  dealing 
with  messages  delivered  orally  or  by 
telephone  are  not  therefore  within  the 
scope  of  this  note,  and  the  note  does 
not  purport  to  deal  exhaustively  with 
cases  of  this  class.  Where  it  is  deter- 
mined or  assumed'  that  the  representa- 
tive of  the  telegraph  company  is  not  the 
agent  of  the  sender,  or  where  the  ques- 
tion of  agency  is  not  urged,  the  dis- 
tinctive question  treated  in  this  note 
arises  as  to  the  contract  between  the 
company  and  the  sender. 

A  stipulation  in  a  tel^raph  company's 
blanks  that  no  responsibility  regarding 
messages  attaches  to  the  company  until 
the  same  are  presented  and  accepted  in 
one  of  its  transmitting  oflSces,  and  that 
if  a  message  is  sent  to  such  office  by  one 
of  the  company's  messengers  he  acts  for 
that  purpose  as  agent  of  the  sender,  is 
not  binding  upon  one  who  does  not  write 
his  message  on  a  blank  of  the  telegraph 
company  and  who  has  no  knowledge  of 
the  stipulation.  Mims  v.  Western  U. 
Teleg.  Co.  (1908)  82  S.  0.  247,  64  S.  E. 
236.  In  this  case  the  sender  of  the  mes- 
sage had  dictated  it  to  a  child  who  wrote 
it  in  a  memorandum  book  and  took  it 
to  the  telegraph  office,  where  she  read 
it  to  the  agent.  The  agent  in  this  case 
was  held  to  be  the  agent  of  the  telegraph 
company,  and  not  the  agent  of  the  send- 
er of  the  message. 

In  Gore  v.  Western  XJ.  Teleg.  Co. 
(1910)  --  Tex.  Civ.  App.  — ,  124  S.  W. 
977,  it  is  stated  that  "the  law  seems  to 
be  well  settled  that  a  telegraph  company 
which  accepts  a  message  by  telephone 
cannot  claim  that  the  conditions  in  its 
printed  forms  are  applicable,  where  it 
is  accustomed  to  receive  such  messages. 
It  is  also  held  in  such  cases  that  the 
agent  of  the  company  is  not  the  agent 
of  the  sender."  The  rule  of  this  case  is 
followed  in  Western  U.  Teleg.  Co.  v. 
Parham  (1913)  —  Tex.  Civ.  App.  — ,  152 
S.  W.  819. 

In  Bowie  v.  Western  U.  Teleg.  Co. 
(1907)  78  S.  0.  424,  59  S.  E.  65,  in  the 
case  of  a  message  sent  to  the  company 


ANNO.— TELEGRAM  NOT  WRiriEN  ON  COMPANY'S  BLANK. 


851 


by  telephone  the  company  relied  on  a 
stipulation  in  its  message  blank  to  ex- 
empt it  from  liability  for  any  mistake 
in  the  transmission,  to  the  effect  that  ''no 
responsibility  regarding  messages  at- 
taches to  this  company  until  the  same 
are  presented  and  accepted  at  one  of  its 
transmitting  offices;  and  if  a  message  is 
sent  to  such  office  by  one  of  the  com- 
pany's messengers,  he  acts  for  that  pur- 
pose as  the  agent  of  the  sender."  The 
trial  judge  charged  the  jury  that  ''if  a 
'  message  is  received  at  the  office  of  a 
telegraph  company  over  a  telephone,  and 
is  transmitted  by  the  telegraph  company 
to  the  sendee,  it  is  presumed  to  be  prop- 
erly delivered  to  and  accepted  by  the 
telegraph  company  for  transmission." 
The  ^preme  court,  in  discussing  the  lia- 
bility of  the  telegraph  company  under 
such  a  situation,  states  "there  was  no 
evidence  that  the  sender  assented  to  the 
stipulation  or  knew  it  was  written  on  the 
company's  blank,  or  that  he  intended  or 
expected  the  message  to  be  written  on 
the  blank.  Li  the  absence  of  such  ev- 
idence, we  can  see  no  ground  whatever 
for  the  company  to  say  a  delivery  and 
acceptance  over  a  telephone  kept  in 
its  office  was  not  a  proper  delivery. 
Certainly,  the  defendant  has  no  right 
to  complain  when  the  circuit  judge,  as- 
suming that  there  might  be  some  evi- 
dence bringing  the  stipulation  home  to 
the  sender,  in  response  to  the  defendant's 
request,  charged,  if  the  regulation  on 
the  message  blank  was  reasonable,  and 
brought  to  the  knowledge  of  the  sender, 
he  would  be  bound  by  it,  and  the  com* 
pany  would  incur  no  liability  in  refer- 
ence to  the  telegram  until  it  had  been 
presented  and  accepted  at  one  of  its 
transmitting  offices,  unless  the  company 
had  seen  fit  to  waive  the  regulations  by 
inviting  or  encouraging  the  sender  or 
the  public  to  deliver  to  it  messages  in 
some  other  way." 

It  was  held  in  Western  U.  Teleg.  Co. 
V.  Douglass  (1911)  104  Tax.  66,  133  S. 
W.  877,  that  a  stipulation  in  a  telegraph 
company's  blank  on  which  a  message 
communicated  to  it  by  telephone  was 
written  by  its  agent  was  not  binding 
upon  the  sender,  who  had  no  knowledge 
of  the  stipulation  and  to  whom  nothing 
was  said  thereof,  the  court  stating :  "As 
the  case  stands  upon  the  evidence  in  the 
record,  it  appears  that  the  defendant's 
agent  received  the  message  as  telephoned, 
without  mention  of  the  stipulation  and 
without  any  evidence  of  knowledge  of  its 
existence  on  the  part  of  the  sender,  and 
the  law  is  that  such  an  unknown  pro* 

vision  is  not  binding  either  as  a  part  of 
L.R.A.1917F. 


the  contract  for  the  transmission  of  the 
messages,  or  as  a  regulation  of  the  com- 
pany." 

In  Western  U.  Teleg.  Co.  v.  Uvalde 
Nat.  Bank  (1903)  —  Tex.  Civ.  App.  — , 
72  S.  W.  232,  there  was  held  to  be  no 
error  in  the  court's  refusal  to  admit  in 
evidence  the  stipulations  on  the  back  of 
the  message  that  the  telegraph  company 
should  not  be  liable  in  case  of  delays 
arising  from  unavoidable  interruption  in 
the  working  of  its  line,  and  also  that  the 
company  was  made  the  agent  of  the 
sender,  without  liability,  to  forward  any 
message  over  the  line  of  any  other 
company  when  necessary  to  reach  its 
destination,  the  court  stating  that  such 
stipulations  could  not,  in  view  of  the 
testimony,  constitute  any  defense  to  the 
cause  of  action.  The  court  then  adds: 
"Besides,  it  appears  that  appellee  had 
not  signed  or  agreed  to  such  stipulations, 
appellant's  agent  having  written  the 
message  on  the  blank  where  they  were 
stipulated,  which  appellee  never  saw, 
signed,  or  agreed  to."  It  seems,  however, 
in  this  case,  that  the  sender  of  the 
message  did  write  the  message  on  the 
blank  of  a  private  telegraph  company 
upon  which  was  printed,  "Send  the  fol- 
lowing message  subject  to  the  rules  of 
Western  Union  Telegraph  Company," 
the  message  being  transmitted  a  short 
distance  by  the  private  telegraph  com- 
pany to  the  Western  Union,  and  by  it 
transmitted  to  its  destination. 

In  Western  U.  Teleg.  Co.  v.  Buchanan 
(1910)  61  Tex.  Civ.  App.  212,  129  S.  W. 
850,  the  telegraph  company  was  held  lia- 
ble for  negligence  in  transmitting  a 
message  received  over  the  telephone,  but 
there  was  no  question  as  to  the  contract 
relation  existing  between  the  company 
and  the  sender  of  the  message. 

W.  A.  E. 


MICHIGAN  SXTPREME  COURT. 

NETTIE  N.  CLARK,  Admrx.,  etc.,  of  Mil- 
ton Stocum,  Deceased, 

V. 

DETROIT  &  MACKINAC  RAILWAY  COM- 
PANY,  Plff.  in  Err. 

(—  Mich.  — ,  163  N.  W.  964.) 

Evidence  ^  presumption  ^  due  care  ^ 
negligence  of  defendant. 

1.  The  presumption  that  one  drowned  by 

Note.  —  As  to  duty  and  liability  of  owner 
of  boat  livery  see  annotation  following  this 
case,  post,  860. 

As  to  right  of  the  mother  to  recover  for 
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the  sinking  of  a  boat  was  in  the  exercise  of 
due  care  is  not  sufficient  to  support  a  find- 
ing of  negligence  on  the  part  of  the  owner 
of  the  boat  who  let  it  to  him. 
For  other  ca9C8,  tee  Evidence,  II »  h,  2,  in 
Dig.  1-52  N.  8. 

liivery  —  duty  of  one  letting  rowboats. 

2.  One  letting  rowboats  at  a  pleasure 
resort  is  not  bound  to  furnish  boats  that 
will  float  and  sustain  their  passengers  when 
capsized. 

Parties  —  right  to  maintain  action  for 
death. 

3.  A  woman  divorced  from  her  husband 
and  by  statute  obliged  to  support  her  minor 
child,  to  whose  earnings  she  is  entitled,  may 
maintain  an  action  to  recover  for  its  wrong- 
ful death. 

For  other  cases,  see  Death,  II,  6,  in  Dig. 
1-52  N.  S. 

Evidence  —  condition  of  other  boats. 

4.  Upon  the  question  of  negligence  in  let- 
ting a  defective  rowboat  evidence  of  the 
condition  of  other  boats  belonging  to  the 
lessor  and  examined  after  the  loss  of 
the  one  let  is  not  admissible. 

For  other  oases,  see  Evidence,  XI.  k,  in  Dig, 
1-52  N,  8, 

(Kuhn,  Ch.  J.,  and  Moore  and  Bird,  JJ., 

dissent. ) 

(July  30,  1917.) 

ERROR  to  the  Circuit  Court  for  Arenac 
County  to  review  a  judgment  in  plain- 
tifTs  favor  in  an  action  brought  to  recover 
damages  for  the  death  of  her  intestete  for 
which  defendant  was  alleged  to  be  respon- 
sible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

^lessrs.  Henry  &  Henry  and  James  Mc- 
Namara  for  appellant. 

Mr.  William  C.  Cook,  for  appellee: 

Testimony  as  to  the  condition  of  other 
boats  then  offered  to  the  public  was  admis- 
sible as  a  circumstance  from  which  the 
inference  might  be  drawn  as  to  the  prob- 
able condition  of  said  boat  22, — its  weight 
being  for  the  jury. 

Alpern  v.  Churchill,  63  Mich.  613,  19  N. 
W.  549;  Barnowsky  v.  Helson,  89  Mich. 
623,  15  L.R.A.  33,  50  N.  W.  989;  La  Fernier 
v.  Soo  River  Lighter  &  Wrecking  Co.  129 
Mich.  606,  89  X.  W.  363;  Peklenk  v.  Isle 
Royale  Copper  Co.  187  Mich.  644,  153  N. 
W.'  1068;  Lincoln  v.  Detroit  &  M.  R.  Co. 
179  Mich.  189,  51  L.R.A.(N.S.)  710,  146 
N.   W.    406;    Bannigan    v.    Woodbury,   166 


the   death    of   an   infant,    see   notes   in   31 
L.R.A.(N.8.)  519,  and  L.R.A.1916E,  124. 

Many  phases  of  the  general  question  sug- 
gested in  the  fourth  syllabus  are  treated  in 
notes  cited  in  L.R.A.  Indexes  under  the  title, 
"Evidence,"  subtitles,  "Relevancy  and  ma- 
terialitv,"  and  "Similar  acts  and  facts.*' 
L.R.A.1917F. 


Mich.  496,  132  N.  W.  77;  Williams  ▼.  Lan- 
sing, 152  Mich.  169,  115  N.  W.  061. 

It  was  defendant's  duty  to  properly  in- 
spect and  keep  its  boats  in  a  reasonably 
safe  state  of  repair. 

Howe  v.  Chicago,  K.  &  8.  R.  Co.  139 
Mich.  638,  103  N.  W.  186,  18  Am.  Xeg. 
Rep.  145;  Logan  v.  Agricultural  Soc.  156 
Mich.  537,  121  N.  W.  485;  Wormsdorf  v. 
Detroit  City  R.  Co.  75  Midi.  472,  13  Am. 
St.   Rep.   453,   42   N.   W.   1000. 

Where  there  are  no  eyewitnesses  to  an 
accident,  it  may  be  presumed,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  that 
the  deceased  used  ordinary  care  and  cau- 
tion. 

Gilbert  ▼.  Ann  Arbor  R.  Co.  161  Mich. 
73,  125  N.  W.  745;  Richardson  v.  Detroit 
&  M.  R.  Co.  176  Mich.  413,  142  N.  W.  832, 
reaf!irmed  in  182  Mich.  209,  148  N.  W.  397; 
La  Fernier  v.  Soo  River  Lighter  &.  Wreck- 
ing Co.  129  Mich.  606,  89  N.  W.  353. 

Deceased  had  a  right  to  rely  upon  the 
representation  of  defendant's  agent,  that 
this  boat  "22"  was  large  enough  for  four 
persons. 

Cousineau  v.  Muskegon  Traction  &  Light- 
ing Co.  145  Mich.  317,  108  N.  W.  720,  20 
Am.  Neg.  Rep.  676;  Blakeley  v.  White  Star 
Line,  154  Mich.  636,  19  L.R.A.(N.S.)  772, 
129  Am.  St.  Rep.  496,  118  N.  W.  482; 
The  New  York,  93  Fed.  495;  The  Indra- 
pura,  112  C.  C.  A.  351,  190  Fed.  711. 

The  matter  of  divorce  does  not  change 
the  legal  rights  of  the  parents. 

Yost  V,  Grand  Trunk  R.  Co.  163  Mich. 
564,  31  L.R.A.(N.S.)  519,  128  N.  W.  784, 
Ann.  Cas.  1912A,  988;  Black  v.  Michigan 
C.  R.  Co.  146  Mich.  573,  109  N.  W.  1052. 

Ostrander,  J.,  delivered  the  opinion  of 
the  court: 

Four  young  persons,  two  boys  and  two 
girls,  were  drowned  in  Saginaw  Bay  June 
17,  1912.  They  were  Milton  Stocum,  six- 
teen years  old,  Ion  Lincoln,  Nellie  Salmon, 
and  Eva  Ouilette,  also  minors.  They  were 
riding  in  a  rowboat  which  belonged  to  and 
had  been  hired  of  the  defendant  at  Lin- 
wood  Park,  a  resort  owned  and  operated 
by  defendant,  to  which  in  sununer  it  ran 
daily  excursion  trains.  Those  named  and 
others,  with  their  teachers,  went  to  the  park 
on  one  of  defendant's  trains  for  a  school 
picnic.  The  boys  had  twice  before  been 
out  upon  the  waters  of  the  bay  in  the 
boat,  the  second  time  with  two  other  girls. 
Upon  the  third  excursion  upon  the  water 
they  were  seen  at  some  distance  from  shore 
and  called  to  dinner  by  one  of  the  teachers, 
and  waved  a  response  to  the  call.  Two 
others,  who  were  rowing  out,  met  them 
as  they  were  returning  to  shore.  In  some 
manner,  for  some  reason,  they  soon  there- 
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after  disappeared,  and  were  not  again  seen 
alive.  Their  bodies  were  recovered  a  few 
days  later.  A  floating  scat  board,  air  tank, 
and  oar  were  found,  which  it  is  claimed 
were  a  part  of  the  boat.  This  suit  is 
brought  by  the  mother  and  administratrix 
of  the  estate  of  Milton  Stocum,  who  alleges 
in  her  declaration  that  defendant  is  liable 
for  the  injury  suffered  by  the  said  Nettie 
N.  Clark,  mother,  and  Irwin  Stocum,  father, 
of  the  deceased  intestate,  on  account  of  his 
death. 

It  is  alleged  in  the  plaintiff's  declaration, 
after  stating  the  general  relations  which 
existed  between  plaintiff's  decedent  and 
others  in  the  same  party  and  the  defend- 
ant, that  plaintiff's  decedent,  because  of  his 
tender  years,  was  unable  to  judge,  in  hiring 
or  using  a  boat  for  rowing  purposes,  the 
dangers  arising  from  the  condition  and  re- 
pair of  the  boat,  its  carrying  capacity,  from 
going  upon  the  water  without  a  skilled 
oarsman  to  handle  the  boat,  from  the  leaky 
condition  of  the  particular  boat,  the  leaky 
condition  of  air  bulkheads  or  tanks  attached 
to  the  boat,  from  the  rotten  condition  of 
the  boat  and  of  the  strip  of  wood  around 
tho  inner  side  thereof,  to  which  were  at- 
tached the  seats  with  screw  nails,  and  which 
held  rtie  air  tanks  in  place,  from  overload- 
ing the  boat,  from  going  upon  the  water 
when  a  high  sea  was  running,  or  from  a 
momentary  squall  of  wind.  She  says,  there- 
fore, that  it  became  the  duty  of  defendant 
to  provide  a  reasonably  safe  and  seaworthy 
boat;  to  provide  for  a  prudent  and  careful 
inspection  of  it  before  renting  it;  to  main- 
tain the  ends,  sides,  and  bottom  of  said 
boat  free  from  holes  and  leaks,  that  the 
same  be  water  tight;  to  maintain  the  strip 
of  wood  around  the  inner  side  of  said  boat, 
to  which  were  attached  the  prow  and  stern 
seats,  including  the  air  tanks,  free  from 
rot  and  other  defects,  thereby  making  said 
seats  and  air  tanks  secure  and  fast  with 
screw  nails  to  prevent  the  same  from  fall- 
ing or  pulling  out  in  the  event  the  said 
boat  capsized  while  being  rowed  upon  the 
water;  to  maintain  the  air  tanks  free  from 
leaks  and  holes,  preventing  water  entering 
them,  should  the  boat  for  any  reason  ship 
water  or  be  capsized;  to  refrain  from  rent- 
ing boats  to  children  of  immature  age  with- 
out providing  competent  oarsmen  to  ac- 
company them;  to  refrain  from  allowing  a 
boat  to  be  loaded  with  more  persons  than 
its  rated  carrying  capacity;  to  refrain  from 
allowing  plaintiff's  decedent  and  his  com- 
panions to  go  out  upon  the  water  in  the 
boat  at  a  time  w^hen  the  wind  was  off  shore 
and  the  sea  running  high;  and  to  have 
provided  a  competent  beach  patrol  w^hilat 
its  boats  were  in  use  upon  said  dangerous 
water.  It  is  alleged  that  defendant  negli- 
L.R.A.1017F. 


gently  omitted,  or  failed  to  perform,  such 
several  duties,  and  that  the  boat  "without 
warning  wrecked  and  fell  to  pieces  upon 
said  water,  at  a  distance  of  about  three- 
quarters  of  a  mile  out  from  shore,  throwing 
said  plaintiff's  intestate  and  his  said  three 
companions  into  the  w'ater,  at  the  same 
time  causing  said  prow  and  stern  seats, 
including  the  air  bulkheads  or  tanks  (being 
the  nonsinkable  device  used  in  the  construc- 
tion of  said  boat)  to  pull  loose  and  out, 
owing  to  the  rotten  condition  of  the  strip 
of  wood  to  which  the  same  were  attached 
with  screw  nails,  and  drift  away  and  sink, 
causing  said  steel  boat  hull  to  sink  beneatb 
the  surface  of  the  water,  whereby  plain- 
tiff's intestate  and  his  said  three  companions 
were  drowned  in  said  water." 

The  personal  representative  of  young 
Lincoln  also  instituted  a  suit  against  this 
defendant,  which  upon  a  trial  was  deter- 
mined in  favor  of  the  defendant  upon  the 
opening  statement  of  counsel  for  plaintiff. 
Upon  error,  the  judgment  of  the  circuit 
court  was  reversed  and  a  new  trial  granted. 
Lincoln  v.  Detroit  &  M.  R.  Co.  179  Mich. 
189,  51  L.R.A.(N.S.)  710,  146  N.  W.  405. 
Upon  the  last  trial  the  Lincoln  Case  and 
the  Stocum  Case  were  tried  practically  as 
one  case,  and  submitted  to  the  same  jury. 
There  was  a  verdict  returned  for  each  plain- 
tiff, and  a  separate  judgment  entered  for 
each.  A  reference  to  the  opinion  of  this 
court  above  referred  to  will  disclose  that 
it  was  concluded  that  upon  the  statement 
of  plaintiff's  counsel  it  could  not  be  deter- 
mined as  matter  of  law  that  defendant 
was  not,  in  some  of  the  respects  alleged, 
negligent,  and  that,  upon  the  same  state- 
ment, the  presumption  was  that  plaintiff's 
decedent  exercised  due  care, — a  presumption 
sufficient  to  permit^  recovery  if  negligence 
of  defendant  was  made  out. 

Plaintiff  declares  that  the  persons  entitled 
to  the  personal  estate  of  the  intestate  are 
herself  and  Irwin  Stocum,  his  father,  who 
"were  entitled  to  the  services  and  earnings 
of  decedent  until  he  arrived  at  the  age  of 
twenty-one  years."  The  testimony  is  that 
plaintiff  and  said  Irwin  Stocum  are  divorced, 
she  having  remarried ;  that  the  last  informa- 
tion she  had  was  that  Stocum  was  alive; 
that  Milton  never  lived  with  his  father, 
nor  contributed  to  his  support,  and  had 
not  been  maintained  by  his  father,  and  did 
give  all  of  his  earnings  to  his  mother,  the 
plaintiff.  Defendant  says  of  this  situation 
that  the  father  was,  in  law,  entitled  to  the 
earnings  of  his  son,  and  is  the  person  en- 
titled to  be  appointed  administrator,  and  the 
solo  person  for  whose  benefit  this  suit 
could  be  maintained.  3  Comp.  Laws,  §§ 
10,427, 10,428.  The  statute  provision  is  that 
the   amount    recovered    in    such   an   action 
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shall  be  distributed  to  tbe  persons  and  in 
the  proportions  provided  by  law  in  relation 
to  the  distribution  of  personal  property  left 
by  persons  lying  intestate,  and  the  limit  of 
recovery  is  the  amount  of  the  pecuniary 
injury  suffered  by  the  persons  entitled  to 
the  award.  Over  objection^  testimony  was 
admitted  to  the  effect  that  Milton  Stocum 
was  very  bright,  with  a  very  kind,  cheerful, 
and  sweet  disposition — obedient. 

There  were  thirteen  boats  at  the  resort, 
numbered.     The  boats  numbered  21,  22,  23, 
24,  25,  and  26  were  bought  at  one  time,^ 
in  August,  1905, — and  21,  22,  and  23  were 
of  the  same  size.     Made  by  the  Michigan 
Steel  Boat  Company  of  Detroit,  Michigan, 
they  were  known  as  "B  14-foot  square  stem 
special  livery  boats."     They  were  14  feet 
long,  44  inches  wide  amidships,  and  14  inches 
deep  amidships;   height  of  bow  22  inches, 
and  of  stern  24  inches.    The  shells,  or  hulls, 
are  described   in  the  catalogue  introduced 
in  evidence  in  the  following  language:     "In 
considering   the   construction   of   our   steel 
hulls,    bear    in    mind    that    they    are   not 
stamped    or    pressed;    they    are    made    of 
heavily  galvanized  steel  (made  to  order  for 
us),    cut    in    regular    pattern    strips,    lock 
seamed  and  welded  together  by  pneumatic 
hammers.     The  seams  are  rolled  the  same 
as  steel  is  rolled  from  the  billet,  thus  re- 
taining its  original  rigidity  and  strength. 
The  seams  in  each  of  our  boats  are  placed 
4  inches  apart  and  have  four  thicknesses 
of  steel,  which  run  from  bow  to  stern,  act- 
ing as  a  steel  girder  encircling  the  hull  and 
making  it  practically  impossible  for  same 
to  leak  or  come  apart.    They  are  not  bulky 
and  heavy,  as  are  the  smooth  skin  boats, 
which  have  no  force  to  resist  the  waves,  or 
any   other   object   with   which   they   might 
come   in   contact,  and   they   are   not   built 
with  the  exposed  rivets,  as  are  the  above- 
mentioned  boats,  so  that  it  is  only  a  ques- 
tion of  time  when  the  water  and  weather 
will   wear  the  rivets  away,  and  then  the 
boat  will  rust,  and  leaks  will  spring  when 
the  boat  receives  a  hard  knock.     It  stands 
to  reason  that  boats  built  with  the  concealed 
rivets  and   the   lock   seam   can   resist   the 
waves  and  can  stand  knocks  and  jars,  as 
the  seams  protect  the  hull  and,  the  rivets 
being  concealed,  the  water  and  weather  can- 
not  wear  them  away.    All  bolts,  rivets,  and 
screws  in  our  boats  are  heavily  galvanized. 
Every  Michigan  steel  boat  is  equipped,  bow 
and    stern,    with    air-tight    compartments, 
which  pass  a  rigid  hot- water  test,  and  are 
incased  and  not  visible;   therefore  nothing 
can  injure  these  air  tanks,  and  each  boat 
carries  sufficient  of  these  to  insure  the  boat 
being  absolutely  nonsinkable, — in  fact,  any 
Michigan  steel  boat  filled  with  water  will 
support  its  occupants." 
L.R.A.1917F. 


The  sterns  of  the  boats  were  wood;  there 
were  three  wooden  seats,  as  well  as  a 
small  wooden  deck  at  the  bow;  and,  run- 
ning longitudinally,  strips  of  wood,  some  of 
them  used  as  flooring.  The  rear  seat,  like 
the  other  seats,  was  lower  than  the  gun- 
wale of  the  boat,  and  lower  than  the  stern, 
which  showed  several  inches  above  the  seat. 
The  boat  in  question  waa  numbered  22. 
Plaintiff  claims  it  was  not  seaworthy;  de- 
fendant, that  no  proper  testimony  tends  to 
prove  it  was  unseaworthy,  and  that  much 
testimony  relating  to  the  condition  of  other 
boats  was  improperly  admitted  to  prove  the 
condition  of  the  particular  boat. 

Stated  very  briefly,  the  testimony  relat- 
ing to  the  condition  of  boat  No.  22  was 
that  of  George  Walmsley,  who  testified  that 
on  the  Sunday  previous  to  the  loss  of  the 
boat  he  rented  a  boat  from  the  defendant, 
went  out  with  it  upon  the  bay,  and  while 
in  the  boat  he  marked  certain  initials  upon 
the  back  seat.  The  seat  board  found  after 
the  catastrophe  in  question  here,  and 
claimed  to  have  been  in  boat  No.  22,  was 
produced,  and  the  witness  identified  the  ini- 
tials found  upon  it.  He  was  out,  he  said, 
from  a  half  to  three-quarters  of  an  hour. 
Asked  to  describe  the  condition  the  boat 
was  in,  he  testified  that  it  was  in  an  unfit 
condition,  was  pulled  apart  "in  back,  and 
there  was  rusty  screws  pulled  out  of  the 
wood.  The  rear  seat  was  loose,  and  in  right 
back  of  the  rear  seat  is  where  the  boat 
pullled  apart, — spread  apart  at  the  top." 
What  he  describes  is  that,  by  sitting  in 
the  center  of  the  boat,  facing  the  stern, 
there  could  be  and  was  seen  above  the 
seat  a  space  between  the  side  of  the  boat 
and  the  board  which  made  the  back  to  the 
scat  on  the  left-hand  side.  He  testified  that 
when  the  man  who  was  with  him  sat  in 
the  back  seat,  it  did  not  leak.  When  the 
Avitness  sat  there,  "I  was  heavier  than  what 
he  was,  it  was  down  lower  in  the  water, 
and  the  water  splashing  up  came  in,  not  a 
great  quantity,  but  there  was  water  coming 
in."  He  further  testified  that  he  "took  hold 
of  the  side  and  kind  of  pulled  in  on  it, 
and  it  seemed  to  be  pretty  weak/'  and  that 
the  sides  of  the  boat  went  and  came  when 
the  oars  were  used.  He  went  ashore,  he 
said,  because  he  thought  the  boat  was  un- 
safe; that  there  was  a  small  amount  of 
water  got  into  the  boat;  that  the  water  was 
not  very  rough,  and  was  not  smooth.  He 
further  testified  that  by  sitting  in  the  center 
seat  he  could  see  that  the  boat  at  the  stem 
was  spread  apart  under  the  rear  seat;  he 
should  judge  it  was  opened  up, — "I  could 
see  about  an  Inch,"  so  that  if  the  water 
raised  to  within  an  inch  of  the  seat,  it 
could  pour  right  in.  On  cross-examination 
he  admitted,  what  is  obvious,  that  he  could 
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not  sit  in  the  center  of  the  boat  and  see 
the  condition  of  the  stem,  of  the  boat  below 
the  rear  seat,  and  did  not  see  it,  and  that 
because  he  saw  the  corners  above  the  rear 
seat  somewhat  open  he  assumed  that  the 
opening  extended  below  the  seat.  The  boat 
had  been  used  some .  by  defendant's  agent 
for  two  days  before  June  17th. 

The  two  boys  who  used  this  boat  on  the 
afternoon  in  question,  and  who  lost  their 
lives,  were  twice  out  upon  the  bay  with  the 
boat  before  making  the  trip  when  the  boat 
was  lost.  After  they  had  once  been  out 
with  the  boat,  they  invited  two  girls,  one 
of  them  a  teacher,  to  go  upon  the  water 
with  them,  and  they  did  go.  Lincoln  sat 
in  the  middle  seat  and  rowed  the  boat. 
Milton  Stocum  sat  upon  the  bow  seat,  and 
the  two  girls  occupied  tl^e  back  seat.  They 
went  out  a  half  a  mile,  **more  or  less,'* 
and  were  out  about  forty  minutes.  The 
teacher,  Miss  Tebeau,  testified  that  the  boys 
rocked  the  boat  and  splashed  water  upon 
them,  rocking  the  boat  imtil  it  dipped  water 
from  both  sides;  Milton  Stocum  standing 
up  in  the  front  part  of  the  boat  and  rock- 
ing it.  She  was  frightened,  and  asked  the 
boys  to  take  her  back  to  shore,  and  that 
shortly  after  they  did  return  to  shore,  when 
these,  two  young  ladies  got  out,  and  the 
boys  then  took  in  two  other  girls,  who 
were  with  them  when  all  were  lost.  There 
was  no  water  in  the  boat  when  these  young 
ladies  first  named  went  out  with  the  boys, 
but  before  they  returned  there  was  enough 
water  in  the  boat  so  that  their  feet  and 
dresses  were  wet.  The  other  young  lady 
testified  that,  while  she  did  not  try  to 
upset  the  boat,  she,  with  the  boys,  rocked 
it  as  hard  as  she  could,  getting  enough  water 
in  the  boat  to  get  wet,  rocking  it  so  that 
it  dipped  water.  On  cross-examination  by 
plaintiff's  attorney,  this  testimony  was 
given : 

Q.  And  the  boat  stayed  on  top  of  the 
water  all  the  way  until  you  got  inT 

A.  The  boat  stayed  on  top  of  the  water. 

Q.  You  gave  it  a  good  thorough  test, 
thenT 

A.  Yes,  sir. 

It  has  been  stated  that  in  the  course  of 
the  trial  a  seat,  assumed  to  be  the  back 
seat  of  boat  No.  22,  and  an  air  tank,  as- 
sumed to  be  the  air  tank  which  w^as  under 
that  seat,  were  produced.  Testimony  was 
introduced  tending  to  prove  that  there  were 
screws  in  the  back  seat  which  had  evidently 
been  at  some  time  imbedded  in  wood  and 
had  been  pulled  out  or  loosened,  there  being 
particles  of  wood  in  the  threads  of  the 
screws.  One  or  more  witnesses  expressed 
the  opinion  that  the  condition  of  the  par- 
ticles of  wood  adhering  to  the  screws  indi- 
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cated  that  the  wood  was  rotten.  Nothing 
had  been  done  to  boat  No.  22  by  way  of 
overhauling  or  repairing  for  the  season  of 
1912.  Witnesses  were  permitted  to  testify 
that  after  the  loss  of  the  boat  No.  22  they 
examined  other  boats  belonging  to  defend- 
ant, used  in  its  boat  livery,  and  to  describe 
to  the  jury  the  condition  of  thoee  boats. 
Of  this  testimony  the  learned  trial  judge 
in  his  charge  to  the  jury  said:  "Now,  lest 
we  forget  it,  I  want  to  say  right  here 
there  was  some  evidence,  introduced  and 
submitted  to  you,  tending  to  show  what 
the  condition  of  some  of  the  other  boats 
was  that  lay  on  the  beach,  a  day  or  two 
after  this  unfortunate  drowning  occurred. 
I  admitted  that  evidence  with  considerable 
reluctance,  because  you  can  see  how  danger- 
ous it  is  for  you  to  judge  of  the  condition 
that  one  boat  was  in  by  the  condition  of 
another  boat  that  happened  to  lay  there. 
You  ail,  as  prudent  and  careful  men,  will 
see  that  that  is  dangerous,  if  you  should 
say  that  because  a  boat  was  found  on  the 
beach  in  a  certain  condition,  this  boat  that 
was  lost  was  in  a  similar  condition.  But 
there  was  testimony  in  the  case  tending 
to  show  that  these  boats  probably  were  all 
in  the  same  condition.  And  so  I  said  to 
counsel  that  evidence  should  go  in,  and  T 
should  deem  it  my  duty  to  caution  you 
as  to  the  weight  you  should  give  it.  1 
am  not  saying  that  you  should  not  give 
it  weight;  that  is  for  you  to  say.  But 
I  am  cautioning  you  that  it  is  of  a  difterent 
class  of  evidence,  so  far  as  the  weight  is 
concerned,  than  that  of  someone  who  had 
made  an  examination  of  this  particular 
boat.  And  in  determining  the  weight  you 
will  give  that,  you  must  consider  the  testi- 
mony offered  by  the  defendant  as  to  the 
condition  of  these  boats,  and  as  to  when 
this  boat  and  other  boats  like  it  were  re- 
paired, and  so  on." 

The  testimony  as  to  the  condition  of 
other  boats  did  not  tend  to  prove  that  the 
other  boats  were  in  one  condition,  but  rather 
that  they  were  in  various  conditions  as  to 
repair. 

Defendant  asked  the  circuit  judge  to  di- 
rect a  verdict  for  the  defendant,  because 
there  was  no  evidence  of  defendant's  negli- 
gence. Various  other  requests  to  charge 
were  proposed  on  the  part  of  the  defendant 
and  appellant,  some  of  which  were  refused; 
the  principal  complaint  being  that  the  court 
refused  to  instruct  the  jury  that  it  was  not 
incumbent  upon  defendant's  agent  to  spy 
that  the  rented  boat  was  not  overloaded, 
and,  akin  to  this,  the  request  to  charge 
that,  if  the  boat  was  overloaded,  that  was 
the  fault  of  the  young  men  who  invited 
others  to  use  it  with  them.  Error  is  as- 
signed upon   the   refusal   of  the  court  to 
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instruct  that  the  occasion  of  the  death  of 
plaintiff's  intestate  was  conjectural  or  spec- 
ulative. Error  is  assigned,  also,  upon  the 
charge  as  given,  and  upon  the  refusal  to 
set  aside  the  verdict  and  grant  a  new  trial. 
It  is  well  enough,  in  considering  this  case, 
to  say  in  the  beginning  that  the  case  is 
not  made  complex  by  alleging  that  defend* 
ant  owed  to  plaintiff's  decedent  and  hia 
companions  a  multitude  of  duties,  setting 
them  out  and  alleging  that  each  of  them 
was  breached.  The  case  is  really  a  very 
simple  one,  if  confined  to  the  facts  which 
the  evidence  tends  to  prove.  The  allega- 
tion of  a  multitude  of  duties,  and  the  breach 
of  them,  in  an  attempt  to  meet  any  and 
every  possible  contingency  which  the  evi- 
dence might  present,  and  almost  all  con- 
ceivable causes  for  the  tragedy,  is  not  con- 
demned, and  shows  the  careful  pleader;  but 
the  apparent  necessity  for  it,  the  uncer- 
tainty of  the  cause  so  indicated,  betrays  the 
idea,  which  will  force  itself  upon  anyone 
who  reads  the  record,  that  not  inferences 
from  known  facts,  and  not  presumptions, 
but  pure  conjecture  alone,  connects  the  al- 
leged negligence  of  defendant  and  the  death 
of  these  young  people. 

In  the  case  developed  there  is  no  rough 
water,  although  the  water  was  not  perfectly 
smooth,  no  particular  wind,  no  overloaded 
boat,  no  hiring  of  the  boat  to  immature 
and  tender  youths.  Lincoln  was  a  high 
school  giaduate;  Stocum  was  sixteen  years 
old.  There  is  no  testimony  tending  to  provo 
that  either  was  not  perfectly  at  home  in 
a  rowboat;  none  that  Lincoln,  who  so  far 
as  is  known  did  the  rowing,  was  not  a 
capable  oarsman.  The  ability  of  the  boys, 
or  of  Lincoln,  to  navigate  the  boat,  is  dem- 
onstrated, as  well  as  the  fact  that  the 
boat  did,  and  could,  safely  carry  four  per- 
sons. There  is  no  testimony  which  tends 
to  prove  that  the  hull  of  the  boat  was 
infirm,  or  that  the  boat  leaked.  The  seats 
may  have  been  loosened,  or  imperfectly 
fastened;  but  in  use  the  boat  was  proven 
to  be  safe  with  the  load  which  it  carried. 
As  a  witness  for  defendant,  the  owner  of  a 
similar  boat,  testified,  and  as  is  matter 
of  common  knowledge,  it  makes  no  difference 
about  the  wood  *'as  long  as  the  shell  on  the 
outside  of  the  boat  is  whole,  as  long  as 
there  is  a  seat  there  to  sit  down  on,  and 
no  leakage  alongside  of  the  shell,  it  is 
perfectly  safe."  Except  the  stern  and,  pos- 
sibly, a  small  part  at  the  bow,  and  a  keel, 
the  wood  in  the  boat  was  all  in  aide  of  the 
hull,  or  shell,  and  might  all  of  it  have 
been  removed  without  affecting  the  safety 
of  the  hull. 

Lincoln  and  Stocum,  after  rocking  the 
boat  so  as  to  give  it  some  load  of  water, 
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were  not  themselves  affected  with  any  evi- 
dence of  infirmity  in  the  boat.  At  no  time 
were  they  seen  or  heard  to  give  signals 
as  if  in  trouble.  Quite  the  contrary.  The 
witness  who  found  the  hull  to  be  flexible, 
yielding  when  he  pulled  upon  its  sides  and 
when  the  oars  were  used,  discovered  only 
what  most  persons  know  who  ever  have 
used  a  metal  boat,  or  one  of  any  material 
built  with  laps,  whether  the  laps  ran  longi- 
tudinally or  latitudinally  of  the  boat.  This 
boat,  after  the  demonstration  described,  dis- 
appeared with  its  passengers.  By  all  rules 
of  probability,  by  all  natural  inferences 
from  known  facts,  it  ought  to  have  come 
safely  to  shore,  if  properly  managed,  and 
if  the  passengers  behaved  as  circumstances 
required.  It  is  assumed  that  the  boat  sank. 
But  what  made  it  sink?  What  room  is 
there  for  inference  based  upon  established 
facts?  Clearly,  there  is  none;  established 
facts  supporting  conclusively  no  theory  of 
destruction,  but  supporting  best  the  infer- 
ence, based  upon  demonstration,  that  the 
cause  was  not  the  infirmity  of  the  boat. 
What  may  be  conjectured?  Plainly,  several 
things.  Some  of  the  occupants  of  the  boat 
attempted  to  exchange  seats?  The  young 
men  indulged  in  another  rocking  of  the 
boat?  Experience  has  proven  these  to  be, 
each  of  them,  common  enough  causes  for 
capsizing  boats  and  death  by  drowning. 
What  right — logically — has  one  to  say  rath- 
er that  the  boat  collapsed,  supported  as  it 
was  by  water,  or  that  it  suddenly  sprung  a 
leak? 

It  is  said  that,  no  one  having  seen  the 
boat  when  it  disappeared,  it  is  presumed 
that  those  on  board  her  were  using  due 
care.  Indulging  this  presumption,  it  is  ar- 
gued, we  are  left  to  find  the  cause  of  the 
catastrophe  in  the  condition  of  the  boat. 
This  is  not  necessarily  so,  and  if  it  was  so, 
the  known  condition .  of  the  boat  refutes 
such  a  conclusion.  It  is,  however,  more 
reasonable  to  say  that  we  have  certain 
phenomena  to  consider,  and  if  we  include 
among  them  the  said  presumption,  it  is 
still  from  all  of  them  that  we  must  deter- 
mine, if  we  can,  why  the  boat  and  its 
occupants  disappeared.  The  presumption  is 
not  conclusive,  and  does  not  operate  to  bar 
consideration  of  all  known  facts.  In  the 
absence  of  evidence  pointing  to  one  cause 
rather  than  another,  so  long  as  the  cause 
was  plainly  conjectural,  it  was  proper  to 
prove,  as  accounting,  as  well  as  anything 
which  had  been  proven,  for  the  disappear- 
ance of  the  boat,  that  the  young  men  who 
were  in  it  had  indulged,  a  few  moments 
earlier,  in  a  pastime  which  was  calculated 
to  capsize  the  boat.  In  any  event,  the  pre- 
sumption  referred   to  is   indulged   only   to 
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relieve  a  plaintiff  from  an  inference  of 
negligence,  and  not  to  supply  evidence  of 
the  negligence  of  a  defendant.  It  remains 
that,  when  last  seen,  and  for  a  long  time 
before,  the  boat  was  performing  its  duty, 
was  demonstrably  a  sound  and  safe  craft. 

It  may  be  said,  and  there  is  in  the  brief 
suggestion  to  the  effect,  that  if  the  boat 
from  any  cause  capsized  it  would  then  be 
of  importance  to  have  seats  and  air  tanks 
safely  and  soundly  attached  to  the  boat. 
This  may  be  admitted,  since  a  hull  which 
would  not  sink  when  filled  with  water 
might  also  support  for  some  time,  in  cer- 
tain conditions,  persons  thrown  into  the 
water.  This  consideration  should  not  divert 
attention  from  the  true  question  to  be 
determined.  Once  it  is  assumed  that  the 
boat  was  capsized,  did  not  by  its  own  in- 
firmity cause  the  hazard  and  crisis  follow- 
ing its  capsizing,  plaintiff  has  failed  in  this 
action.  Negligence  and  consequent  liability 
of  defendant  is  not,  and  cannot  be  upon 
this  record,  predicated  of  failure  to  furnish 
a  boat  which  when  capsized  would  float 
supporting  in  the  water,  four  clinging  pas- 
sengers. Perfectly  secure  and  seaworthy 
rowboats  will  sink  when  filled  with  water. 
A  frightened  person  in  the  water  will  drag 
down  and  be  lost  with  wreckage  which 
would  have  supported  a  fearless  person. 
Defendant  did  not  undertake  to  furnish  a 
nonsinkable  boat,  if,  indeed,  there  is  any, 
except  self -bailing  boats,  which  can  be  called 
nonsinkable. 

The  facts  established  at  the  trial  are 
not  the  facts  stated  by  counsel  and  con- 
sidered by  the  court  in  Lincoln  v.  Detroit 
ft  M.  R.  Co.  179  Mich.  189,  51  L.R.A.(N.S.) 
710,  146  N.  W.  405,  although  it  is  probable 
that  the  trial  court  believed  the  decision 
in  that  case  required  this  one  to  go  to  a 
jury.    In  my  opinion,  the  court  should  have 


IThe  opinion  referred  to  is  as  follows: 
This  case  is  before  us  the  second  time,  a 
verdict  directed  for  the  defendant  having 
been  reversed  on  the  former  appeal  and  a 
new  trial  granted.  Lincoln  v.  Detroit  & 
M.  R.  Co.  179  Mich.  189,  61  L.R.A.(N.S.) 
710,  146  N.  W.  405.  A  second  trial  was 
had,  which  resulted  in  a  disagreement  of 
the  jury.  On  the  third  trial,  by  agreement 
of  the  parties,  the  facts  as  stated  in  the 
former  opinion  of  this  court,  as  written  by 
Mr.  Justice  Stone,  were  accepted  as  proven 
and  read  into  the  record.  They  are  as  fol- 
lows: ''The  defendant  owns  and  operates  a 
railway  system  running  from  Pinconning, 
Bay  county,  to  Linwood,  in  said  county,  and 
elsewhere.  It  owns  in  connection  with  its 
railway  system  a  pleasure  resort,  located 
along  its  right  of  way  at  its  station  of  Lin- 
wood, which  resort  is  contiguous  to  the 
waters  of  Saginaw  bay.  In  connection  with 
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instructed  the  jury  that  negligence  of  de- 
fendant was  not  made  out,  and  that,  if  in 
any  respect  foimd  to  have  been  negligent, 
it  was  purely  conjectural  whether  the  loss 
of  the  boat  and  of  the  lives  was  the  result 
of  its  negligence. 

The  conclusion  I  have  stated  disposes  of 
the  case,  and  requires  a  reversal  of  the 
judgment.  It  is  not  deemed  proper  to  re- 
fuse plaintiff  a  new  trial,  although  upon 
this  record  there  can  be  no  recovery.  If  a 
new  trial  is  had,  some  questions  arising 
upon  this  record  are  likely  to  again  arise. 
As  to  the  right  of  the  mother  of  decedent 
to  maintain  the  action,  it  is  settled  in 
Yost  V.  Grand  Trunk  R.  Co.  163  Mich.  564, 
31  L.R.A.IN.S.)  519,  128  N.  W.  784,  Ann. 
Cas.  1912A,  088.  The  testimony  of  the  con- 
dition of  other  boats,  examined  after  the 
loss  of  the  particular  boat,  ought  to  have 
been  excluded,  its  admission  being  error. 
A  reason  for  its  exclusion  has  been  given. 
A  further  one  is  that  little,  if  any,  of  it 
tended  to  prove  the  boats  to  be  in  a  leaky 
or  unseaworthy  condition.  Error  was  not 
avoided  by  a  caution  as  to  the  weight  to 
be  given  to  the  evidence.  The  weight  of 
evidence  is  for  the  jury. 

Stone,  Steere,  and  Brooke,  J  J.,  concur 
with  Ostrander,  J. 

Kulin,  Ch.  J.,  dissenting: 

The  negligence  of  the  defendant  became 
a  question  of  fact  for  the  jury  upon  the 
record  here  presented,  for  the  reasons  stated 
in  my  opinion  in  the  case  of  Lincoln  v. 
Detroit  &  M.  R.  Co.  —  Mich.  — ,  163  N.  W. 
969^  handed  down  herewith.  The  judg- 
ment should  be  affirmed. 

Moore  and  Bird,  J  J.,  concur  with  Knhn, 
Ch.  J. 


this  summer  resort  it  operates  and  controls 
certain  amusement  features;  to  wit,  stands, 
bathing,  boating,  and  other  devices  for  the 
amusement  of  the  public,  for  profit.  On 
June  17,  1912,  plaintiffs  intestate,  a  boy 
sixteen  years  of  age,  was  a  passenger  for 
hire  on  excursion  rates  from  his  home  in 
Pinconning  to  said  summer  resort  to  at- 
tend a  school  children's  picnic  thereat. 
Upon  his  arrival  at  said  resort  he  secured 
a  ticket  from  the  defendant's  ticket  agent 
for  the  use  of  one  of  the  defendant's  row- 
boats.  He  presented  the  ticket  to  another 
agent  of  defendant,  who  had  the  boats  in 
charge,  and  obtained  a  certain  boat,  known 
as  'D.  &  M.  Ry.  Co.  No.  22,'  from  the  boat 
tender,  which  was  a  14-foot  steel  rowboat. 
The  boat  was  obtained  by  plaintiff's  dece- 
dent  for  the  purpose  of  taking  a  row  on  the 
waters  of  the  bay  in  company  with  three 
companions  about  the  same  age.    Soon  after 


858 


MICHIGAN  SUPREME  COURT. 


leaving  the  landing  the  children  were  lost 
sight  of,  and  it  was  afterwards  discovered 
that  they  had  been  drowned.  The  action 
was  brought  under  what  is  termed  the  Death 
Act  to  recover  the  pecuniary  damages  which 
it  is  claimed  the  father  and  mother  have 
sustained  by  the  death." 

Deceased  had  just  graduated  from  high 
school,  and  a  few  days  previous  to  the  ac- 
cident oral  arrangements  had  been  made 
whereby  he  was  to  go  into  the  business,  with 
his  grandfather,  of  raising  and  selling 
cattle.  It  was  a  partnership  arrangement, 
and  each  was  to  get  half  of  the  profits  of 
the  business.  There  were  no  eyewitnesses 
of  the  accident,  but  when  the  young  people 
were  last  seen  in  the  boat  the  waters  of  the 
bay  were  calm.  Miss  Grace  McKay,  one  of 
the  teachers,  went  to  the  edge  of  the  beach 
to  call  them  in  to  dinner,  and  while  she 
could  not  distinguish  their  faces,  she  knew 
who  were  in  the  boat.  When  she  called, 
they  waved  back  to  her,  and  she  assumed 
that  as  they  were  turning  they  were  coming 
into  shore,  and  paid  no  further  attention 
to  them. 

As  to  the  condition  of  boat  No.  22  on  the 
day  of  the  accident  and  a  few  days  before 
the  witnesses  disagree.  Two  witnesses  for 
the  plaintiff  testified  that  the  boat  was  un- 
safe and  out  of  repair.  After  the  accident, 
a  seat  board,  oars,  and  air  tank  were  found. 
Witness  Walmsley  said  that  he  had  the  boat 
out  the  Sunday  prior  to  the  17th,  and 
found  it  to  be  in  an  unsafe  condition,  and 
by  sitting  in  the  center  seat  it  was  pulled 
apart  in  back,  and  there  were  rusty  screws 
pulled  out  of  the  wood,  and  he  was  able  to 
identify  the  scat  board  which  was  found, 
because  he  had  marked  upon  it  his  initials 
at  the  time  he  had  it  out.  Other  witnesses 
testified  that  they  had  observed  no  defect  in 
the  boat  on  the  day  before  and  on  the  day 
of  the  accident,  when  they  were  out  in  it. 
Captain  Cotter,  who  found  the  parte  of  the 
boat,  testified  with  reference  to  the  parts 
that  he  found  as  follows:  "I  put  them 
away,  and  took  care  of  them  for  some  time. 
At  the  time  the  seat  board  was  found,  I 
think  there  were  some  screw  nails  in  it  on 
the  champered  edge.  I  examined  them  a  lit- 
tle; it  looked  as  though  they  were  pulled 
out  of  it, — soft  wood  of  some  kind.  The 
wood  that  still  stuck  to  the  screws,  would 
naturally  be  soft,  or  they  would  not  pull 
out.  It  looked  as  though  it  was  rotten.  I 
do  not  know  how  many  screws  were  in  the 
Heat  board  at  that  time.  I  think  there  was 
one  or  two,  or  more.  I  searched  Saginaw 
bay  for  two  weeks  for  the  Detroit  &  Macki- 
nac Company,  to  find  the  boat;  I  never 
found  a  thing  that  belonged  to  the  boat 
proper;  I  found  stuff  that  came  out  of  the 
boat,  the  clothing,  and  things  like  that.  It 
is  so  long  ago  I  have  forgotten  what  the 
clothing  consisted  of;  there  wore  coats,  neck- 
ties, and  collars,  and  handkeroliiefs.  I 
turned  the  stuff  over  to  somebody.  I  did 
not  know  any  of  the  people.  I  think  I  am 
quite  familiar  with  the  construction  of 
boats.  I  use  wooden  boats  in  my  livery 
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business.  After  I  got  possession  of  the  air 
tank,  my  attention  was  called  to  the  fact 
of  there  being  a  little  water  in  it,  because 
I  could  shake  it  around,  and  I  was  wonder- 
ing how  the  water  got  in  there." 

By  agreement  between  the  parties  and  the 
consent  of  the  court,  this  suit  and  the  suit 
of  Nettie  M.  Clark,  administratrix  of  the 
estate  of  Milton  Stocum,  deceased,  were 
tried  together  before  the  same  jury,  and  the 
proofs,  except  upon  the  question  of  damages, 
were  substantially  the  same.  The  jury  ren- 
dered separate  verdicts,  and  a  special  ques- 
tion submitted  to  them, — "Did  either  Ion 
Lincoln  or  Milton  Stocum,  or  either  of  the 
girls  with  them  at  the  time  of  the  accident, 
do  any  act  by  way  of  rocking  the  boat 
whereby  the  boat  capsized  ?"- — ^was  answered, 
*'No."  At  the  close  of  plaintiff^s  proofs 
counsel  for  the  defendant  moved  for  a  di- 
rected verdict  on  the  ground  that  the  plain- 
tiff had  not  proved  any  damages,  and  that 
there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant.  This  motion  was 
denied,  and  at  the  close  of  the  trial  a  ver- 
dict was  rendered  for  the  plaintiff  in  the 
sum  of  $1,500  as  damages.  Thereupon  a 
motion  for  a  new  trial  was  made,  which 
was  also  denied  by  the  court. 

The  first  assignment  of  error  relates  to 
the  admission  of  certain  testimony  concern- 
ing the  disposition  and  characteristics  of 
the  plaintiff's  intestate.  Witnesses  were 
allowed  to  testify  that  as  to  his  disposition 
he  was  kindly  and  pleasant,  and  that  he  was 
obedient  to  his  teachers  and  parents,  and 
that  his  habits  were  good,  and  that  he  gave 
the  valedictory  to  the  graduates  of  his 
class.  We  see  no  harm  in  the  admission  of 
this  class  of  tesimony,  as  it  had  a  proper 
bearing  on  the  question  of  damages,  under 
the  authority  of  Black  v.  Michigan  C.  R. 
Co.  146  Mich.  568,  109  N.  W.  1052. 

Other  assignments  of  error  relate  to  the 
admission  of  testimony  as  to  the  condition 
of  other  boats  belonging  to  the  defendant 
and  used  by  it  at  the  resort,  as  a  result  of 
an  examination  made  within  a  few  days 
after  the  accident.  It  is  contended  that 
there  is  no  evidence  showing  the  compara- 
tive age  of  the  thirteen  boats  which  com- 
prised the  boat  livery  operated  by  the  de- 
fendant company,  nor  the  comparative  use 
or  condition  of  these  boats.  Mr.  Kurzrock, 
defendant's  agent,  who  had  charge  of  the 
boats  for  the  season  of  1912  and  for  several 
seasons  before  that  time,  testified  in  a  gen- 
eral way  that  they  all  appeared  to  be  in  the 
same  condition  as  to  repair  and  general  a]^- 
pea ranee,  and  that  they  all  looked  as  if 
they  were  of  the  same  age.  The  admission 
of  this  testimony  was  one  of  the  grounds 
urged  to  the  trial  court  in  the  motion  for 
the  new  trial,  and  the  learned  judge,  in 
denying  this  motion,  said  in  part,  with 
reference  to  this  question :  "On  the  decision 
of  this  question  of  fact  rests  largely  the 
rights  of  the  parties.  It  is  unknown  and 
in  dispute.  It  is  incapable  of  proof  by  the 
production  of  the  boat.  Must  we  not,  then, 
resort  to  inference?     And  if  another  fact 
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can  be  established  by  proof  which  may  be 
used  as  a  basis  of  Intocnce  to  the  faot  in 
dispute,  may  we  not  use  it  for  that  pur- 
pose? If  we  coneede  it  to  be  a  fact  that 
these  other  boats  were  in  a  state  of  repair 
similar  to  the  one  lost,  can  it  be  said  that 
evidence  of  their  condition  would  not  raise 
a  fair  inference  as  to  whether  or  not  thxB 
boat  was  safe  and  seaworthy  when  hired  to 
these  boys?  If  so,  then  the  fact  that  such 
similar  condition  was  in  dispute  renders 
such  evidence  only  less  strong  in  degree.  It 
will  be  noticed  that  the  jury  were  expressly 
cautioned  as  to  the  weight  to  be  given  to 
this  testimony.  In  the  charge  they  were  in- 
structed: 'Now,  lest  I  forget  it,  I  want  to 
say  right  here,  there  was  some  evidence  in- 
troduced and  submitted  to  you  tending  to 
show  what  the  condition  of  some  of  the 
other  boats  was  that  lay  on  the  beach  a 
day  or  two  after  this  unfortunate  drowning 
occurred.  I  admitted  that  evidence  with 
considerable  reluctance,  because  you  can 
see  how  dangerous  it  is  for  you  to  judge 
the  condition  that  one  boat  ^s  in  by  the 
condition  of  another  boat  that  happened  to 
lie  there.  You  all,  as  prudent,  oarefol 
men,  will  see  that  that  is  dangerous,  if  you 
should  say  that,  because  a  boat  was  found 
on  the  beach  in  a  certain  condition,  this  boat 
that  was  lost  was  in  a  similar  condition. 
But  there  was  testimony  in  the  case  tend- 
ing to  show  that  these  boats  probably  were 
all  in  the  same  condition,  and  so  I  said  to 
counsel  that  evidence  should  go  in>  and  I 
should  deem  it  my  duty  to  caution  you  as 
to  the  weight  you  should  give  it.  I  am 
not  saying  that  you  should  not  give  it  any 
weight;  that  is  for  you  to  say.  But  I  am 
cautioning  you  that  it  is  of  a  different  class 
of,  evidence,  so  far  as  the  weight  is  con- 
cerned, from  that  of  someone  who  had  made 
an  examination  of  this  particular  boat.  And 
in  determining  the  weight  you  will  give  it 
you  must  consider  the  testimony  oflfered  by 
the  defendant  as  to  the  condition  of  these 
boats,  and  as  to  when  this  boat  and  other 
boats  like  it  were  repaired,  and  so  on.' 
While  it  is  true,  as  claimed  by  counsel  for 
defendant,  that  these  boats  may  have  been 
subjected  to  more  and  longer  service  since 
purchase  or  repair,  yet  it  was  defendant's 
duty  to  have  all  its  boats  in  a  reasonable 
state  of  repair,  and  the  fact  that  those 
examined  by  the  witness  were  not,  if  true, 
might,  it  seems  to  me,  under  the  evidence, 
be  considered  by  the  jury,  along  with  the 
other  testimony  submitted,  in  determining 
the  probable  condition  of  the  boat  on  the 
day  m  question.  Another  thought  that  pre- 
sents itself  to  me  is  this:  The  defendant 
relied  on  the  presumption  that,  in  the  ab- 
sence of  evidence  to  the  contrary,  this  boat 
was  safe  and  seaworthy.  If  the  boat  can- 
not be  produced,  was  not  plaintiff  entitled 
to  show  the  condition  of  other  boats  used 
in  the  same  place  and  for  the  same  purpose, 
as  tending  to  rebut  such  a  presumption?'' 
There  4s  considerable  doubt  in  our  minds 
whether  the  proof  as  to  the  comparative 
condition  of  these  boats  was  sufficient  to 
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warrant  the  introduction  of  this  testimony; 
but,  in  view  of  the  fact  that  the  judge  in 
his  charge  cautioned  the  jury  as  to  this 
evidence,  and  that  there  was  other  com- 
petent evidence  before  the  jury  as  to  the 
unseaworthy  condition  of  the  boat  in  ques- 
tion, we  aTe  not  prepared  to  say  that  the 
admission  of  this  testimony  should  be  held, 
under  the  circumstances  of  "tiiis  case,  to  be 
prejudicial  error. 

It  is  also  contended  that,  because  of  the 
understanding  which  had  been  arrived  at 
between  Ion  Lincoln,  his  grandfather,  and 
his  father,  relative  to  the  future  earnings 
of  Ion,  that  he  had  been  emancipated,  and 
that  therefore  there  was  no  question  of  dam- 
ages for  the  jury.  The  agreement  had  not 
been  reduced  to  writing,  and  was  to  be  con- 
cluded after  the  day's  outing,  at  which  time 
Ion  was  drowned.  The  details  had  not  been 
closed,  and,  in  fact,  no  definite  understand- 
ing or  agreement  had  been  arrived  at. 
Whether  or  not  he  was  emancipated  was 
left  to  the  jury  as  a  question  of  fact  t^  the 
judge  in  the  (^arge,  whioh  in  our  <^inion 
properfy  submitted  the  question.  See  Reed- 
er  V.  Moore,  95  Mich.  597,  55  N.  W.  436; 
Freeman  v.  Shaw,  173  Mich.  262,  139  N.  W. 
68;  Black  v.  Michigan  C.  R.  Co.  siipra; 
Yost  V.  Grand  Trunk  R,  Co.  163  Mich.  564, 
81  L.R.A.(N.S.)  519,  128  N.  W.  784,  Ann. 
Cas.  1912A,  988. 

It  is  also  urged  that  a  verdict  should 
have  been  directed  for  the  defendant,  be- 
cause the  proofs  did  not  establish  nogll- 
gence  on  its  part,  and  because  the  evidence 
shows  that  the  cause  of  the  accident  is  en- 
tirely conjectural.  This  question  was  con- 
sidered by  this  court  in  its  previous  deci- 
sion (Lincoln  ▼.  Detroit  &.M.  R.  Co.  179 
Mich.  189,  51  L.R.A.(N.8.)  710,  146  N. 
W.  405),  and  we  there  said:  ''In  the  ab- 
sence of  such  testimony  [that  of  a  living 
witness  to  the  drowning],  the  presumption 
is  that  he  and  his  companions  were  in  the 
exercise  of  due  care,  which  presumption  is 
sufficient  to  permit  recovery  If  negligence  is 
shown  on  the  part  of  the  defendant  [citing 
cases].  We  cannot  say  as  matter  of  law 
that  the  defendant  was  not  guilty  of  any 
of  the  alleged  negligence."  It  is  plaintiff's 
claim,  and  there  was  evidence  in  support  of 
it,  when  the  young  men  applied  to  the  de- 
fendant's agent  for  the  use  of  a  boat,  that 
they  asked  for  a  boat  large  enough  for  four, 
and  that  he  gave  them  the  boat  in  question, 
although  witnesses  testified  that  the  boat 
was  not  suitable  for  four  persons,  but  was 
rather  a  two-passenger  boat.  W^e  are  of  the 
opinion  that  there  was  sufficient  evidence  of 
the  negligence  on  the  part  of  the  defendant 
to  warrant  the  submission  of  the  case  to 
the  jury. 

We  are  also  satisfied  that  the  charge  of 
the  court  fairly  presented  to  the  jury  the 
claims  of  the  respective  parties,  and  that 
the  instructions  of  law  with  reference  to 
them  were  proper.  We  have  been  unable 
to  find  any  prejudicial  error  in  this  record, 
and  therefore  would  affirm  the  judgment. 
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ANNOTATION— BOAT  LIVERY. 


Annotatioii-— Duty  and 


Generally  as  to  liability  of  one  main- 
taining place  of  amusement  to  which  the 
public  is  invited,  for  safety  of  persons 
visiting  the  premises,  see  annotations  to 
Williams  v.  Mineral  Citv  Park  Asso.  1 
L.R.A.(N.S.)  427;  Hi^gins  v.  Franklin 
County  Agri.  Soc.  3  L.R.A.(N.S.)  1132; 
Blakeiey  v.  White  Star  Line,  19  L.R.A. 
(N.S.)  772;  Greene  v.  Seattle  Athletic 
Club,  32  L.R.A.(N.S.)  713;  Wodnik  v. 
Luna  Park  Amusement  Co.  42  L.R.A. 
(N.S.)  1070,  and  Johnson  v.  Hot  Springs 
Land  &  Improv.  Co.  L.R.A.1915F,  689. 

As  to  duty  of  bailor  and  bailee  respec- 
tively as  to  repair  of  subject  of  bailment 
for  use,  see  annotation  to  Williamson  v. 
Phillipoff,  52  L.R.A.(N,S.)  412. 

Title  court  in  Clark  v.  Detroit  &  M.  R. 
Co.  ante,  851,  does  not  discuss  at  length 
the  question  of  the  duty  owed  by  the  de- 
fendant company  in  carrying  on  its  boat 
livery,  but  decides  that  upon  the  evi- 
dence in  that  case,  which  left  the  cause 
of  the  drowning  wholly  conjectural,  a 
verdict  should  have  been  directed  for  the 
defendant.  It  was,  however,  held  that 
the  defendant  was  not  bound  to  furnish 
an  unsinkable  boat,  or  one  that  would 
when  capsized  support  the  former  occu- 
pants. The  same  conclusion  was  reached 
in  Lincoln  v.  Detroit  &  M.  R.  Co.  (1917) 
—  Mich.  — ,  163  N.  W.  969,  although 
the  court  was  divided  in  both  of  these 
cases.  On  a  former  appeal  of  the 
Lincoln  Case  (1914)  179  Mich.  189,  51 


of  owner  of  boat  livery. 


L.R.A.(N.S.)  710, 146  N.  W.  405,  it  was 
held  that,  in  the  absence  of  testimony  of 
living  witnesses  as  to  the  drowning,  the 
presumption  was  that  the  deceased  and 
his  companions  were  in  the  exercise  of 
due  care,  and  that  this  presumption  was 
sufficient  to  permit  a  recovery  if  negli- 
gence on  the  part  of  the  defendant  was 
shown;  and  it  was  there  held  that  it 
could  not  be  said  as  a  matter  of  law 
from  the  evidence  that  the  defendant 
was  not  guilty  of  negligence. 

The  proprietor  of  a  boat  livery  un- 
doubtedly owes  those  dealing  with  him 
the  duty  of  exercising  ordinary  care  to 
furnish  boats  that  are  reasonably  safe 
for  the  purpose  for  which  they  are  to  be 
used.  The  situation  is  closely  analogous 
to  that  of  a  keeper  of  a  livery  stable. 
The  question  of  the  duty  of  a  livery- 
stable  keeper  as  to  the  character  of  the 
horse  furnished  is  covered  in  the  note 
to  Conn  V.  Hunsberger,  25  L.R.A, (N.S.) 
372,  where  it  is  stated  that  a  liveryman, 
though  not  an  insurer  of  the  suitableness 
of  the  horse  let,  is  nevertheless  bound 
to  exercise  the  care  of  a  reasonably  pru- 
dent man  to  furnish  a  safe  horse,  and 
one  that  is  fit  ahd  suitable  for  the  pur- 
pose of  the  hiring. 

In  view  of  the  want  of  other  authoritv 
upon  the  question  under  annotation  the 
reported  case  is  of  especial  interest  and 
value.  J.  T.  W.' 


MINNESOTA  SUPREME  COURT. 

GEORGE  J.  LEWIS,  Appt., 

V. 

FREIDA  FRANCE,  Reapt. 
(—  Minn.  —,  163  N.  W.  656.) 

Husband  and  wife  —  wife's  liability  for 

rent. 

Under  Gen.  Stat.  1913,  §  7146,  making 
the  husband  and  wife  '* jointly  and  severally 
liable  for  all  necessary  household  articles 
and  supplies  furnished  to  and  used  by  the 
family,"  the  wife  is  not  liable  for  the  rent 
of  the  family  home  leased  to  her  husband. 
For  other  cases,  see  HuatxMid  and  Wife,  I,  h, 

in  Dig.  1^2  N.  3. 

(June  29,  1917.) 
Hcadnote  by  Direll,  C, 


Note. —  As  to  what  constitute  family  ex- 
penses or  necessaries  within  statute  ren- 
dering wife  or  her  property  liable  therefor, 
flce  annotation  following  this  case^  post, 
861. 
L.R.A.1917F. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Coiu't  for  Lincoln  County 
in  defendant's  favor  in  an  action  brought 
to  recover  house  rent.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Lonls  P.  Johnaon  and  Todd* 
Foflnes,  Sterling,  A  Nelson,  for  appel* 
lant : 

House  rent  is  necessary  household  ar- 
ticles and  supplies  for  which  the  wife  is 
liable  within  the  meaning  of  §  7146  of  the 
General  Statutes  of  the  state  of  Minnesota. 

Skillman  t.  Wilson,  146  Iowa,  601,  140 
Am.  St.  Rep.  296,  126  N.  W.  343;  Vest  v. 
Kramer,  —  Iowa,  — ,  44  L.R.A. (N.S.) 
1032,  114  N.  W.  886:  Dodd  v.  St.  John,  22 
Or.  250,  15  L.R.A.  717,  29  Pac.  618;  McCart- 
ney &  Sons  Co.  v.  Carter,  129  Iowa,  20,  3 
L.R.A.(N.S.)  145,  105  N.  W.  339;  Frost  v. 
Parker,  65  Iowa,  180,  21  N.  W.  607 ;  Phillipa 
▼.  Kirby,  73  Iowa,  278,  34  N.  W.  855 ;  Vose 
v.  Myott,  141   Iowa,  506,  21  L.R.A.(N.S.) 
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277,  120  N.  W.  68;  Illingworth  v.  Burley, 
33  111.  App.  394;  May  v.  Smith,  48  Ala. 
483. 

Mr.  J.  X.  Johnson,  for  respondent: 

The  term  "necessary  household  articles 
and  supplies"  refers  to  things  of  necessity 
within  the  dwelling, — in  the  house, — and 
its  distinguishing  features  are  that  the 
phrase  ^'household  articles"  refers  to  furni- 
ture and  things  of  a  permanent  nature,  and 
the  word  "supplies"  refers  to  food  and 
such  things  as  are  consumed  in  the  use 
thereof. 

The  necessity  of  the  expenditure  is  imma- 
terial; the  only  criterion  heing  whether  it 
was  incurred  for,  on  account  of,  and  to 
he  used  in,  the  family. 

Smedley  v.  Felt,  41  Iowa,  588;  Hudson  v. 
King  Bros.  23  111.  App.  118. 

Dlbell,  C,  filed  the  following  opinion: 

Action  to  recover  for  the  rent  of  a  house. 
There  was  judgment  for  the  defendant  and 
the  plaintiff  appeals. 

The  house  was  rented  by  the  plaintiff  to 
the  husband  of  the  defendant,  and  was  oc- 
cupied as  the  family  home.  The  defendant 
was  not  a  party  to  the  renting  and  is  not 
liable  on  a  contract  of  her  making.  If  liable 
at  all  she  is  liable  because  of  Gen.  Stat. 
1913,  §  7146,  which  provides:  "No  married 
woman  shall  be  liable  for  any  debts  of 
her  husband,  nor  shall  any  married  man 
be  liable  for  any  torts,  debts,  or  contracts 
of  his  wife,  committed  or  entered  into 
either  before  or  during  coverture,  except  for 
necessaries  furnished  to  the  wife  after  mar- 
riage, where  he  would  be  liable  at  common 
law.  But  where  husband  and  wife  are  liv- 
ing together,  they  shall  be  jointly  and  sev- 
erally liable  for  all  necessary  household 
articles  and  supplies  furnished  to  and  used 
by  the  family." 

The  specific  inquiry  la  whether  the  legis- 
lature, in  using  the  words  "necessary  house- 
hold articles  and  supplies  furnished  to  and 
used  by  the  family,"  noieant  to  impoee  upon 
the  wife  liability  for  the  rent  of  a  house 
leased  to  her  husband  and  occupied  by  them 
as  their  home. 

In  lUinoiSy  imder  a  statute  making  the 


wife  liable  for  "the  expenses  of  the  family 
and  of  the  education  of  the  children,"  it  is 
held  that  the  wife  is  liable  for  the  rent  of 
the  family  home  leased  to  her  husband.  Il- 
lingworth V.  Burley,  33  111.  App.  394;  Har- 
rison T.  Hill,  37  111.  App.  30;  Houghteliug 
v.  Walker  <C.  C.)  100  Fed.  263;  Walker 
▼.  Honghteling,  46  0.  C.  A.  512,  107  Fed. 
619.  The  same  result  is  reached  in  Colo- 
rado under  a  statute  using  the  same  lan- 
guage. Straight  v.  McKay,  15  Colo.  App. 
60,  60  Pac.  1106.  In  Iowa,  under  a  like 
statute,  the  question  was  suggested  but 
left  undecided.  Schurz  v.  McMenamy,  82 
Iowa,  432,  48  N.  W.  806.  Under  a  statute 
of  Missouri  making  the  wife's  separate 
property  liable  "for  any  debt  or  liability 
of  her  husband  created  for  necessaries  for 
the  wife  or  family"  it  was  held  that  the 
wife  was  liable  for  the  rent  of  the  home. 
Dougherty  v.  McClelland,  192  Mo.  App.  498, 
182  S.  W.  766.  No  cases  involving  claims 
for  rent  from  jurisdictions  other  than  these 
are  cited.  Illustrations  of  the  wife's  statu- 
tory liability  in  various  situations  are 
easily  accessible,  but  do  not  call  for  discus- 
sion here.  See  21  Cyc.  1231;  13  H.  C.  L. 
p.  1194,  §§  225-228;  26  Century  Dig.  Hus- 
band and  Wife,  §  130;  10  Decen.  Dig.  Hus- 
band and  Wife,  §  151;  notes  in  33  L.H.A. 
(N.S.)  426;  21  L.R.A.(N.a)  277;  and  16 
L.R.A.  717. 

There  is  a  clear  distinction  between  the 
Words  "necessary  household  articles  and 
supplies  furnished  to  and  used  by  the  fam- 
ily" and  the  words  "expenses  of  the  fam- 
ily." The  latter  are  of  more  extensive  ap- 
plication. The  resemblance  between  our 
statute  and  that  of  Missouri  is  very  consid- 
erable and  we  do  not  fail  to  observe  it.  It 
is  our  judgment  that  the  legislature,  in 
providing  that  the  wife  should  be  liable 
for  "necessary  household  articles  and  sup- 
plies furnished  to  and  used  in  the  family," 
did  not  intend  to  make  her  liable  for  the 
rent  of  the  home  leased  to  her  husband. 
If  it  had  intended  such  result  it  would 
have  used  words  of  more  extensive  meaning. 
The  defendant  is  not  liable  and  the  judg- 
ment is  right. 

Judgment  affirmed. 


Annotation — What  constitute  family  expenses  or  necessaries  within  statute* 

rendering  wife  or  her  property  Kable  therefor. 


This  subject  was  treated  in  the  notes 

to  Dodd  V.  St.  John,  16  L.R.A.  717,  Vose 

V.    Myott,    21    L.R.A.(N.S.)     277,    and 

Houck   V.  La  Junta  Hardware   Co.   32 

L.R.A.(N.S.)  939,  and  the  cases  therein 

cited  are  not  set  out  again  in  this  note; 

but  references  to  the  places  in  the  earlier 
L.R.A.19!7F. 


notes  where  they  may  be  found  are  in- 
serted under  the  proper  headings. 

As  to  liability  of  married  woman  for 
necessaries  purchased  by  her,  see  notet) 
to  Clark  v.  Tenneson,  33  L.R.A.(N.S.) 
426,  and  Bell  v.  Rosignol,  L.R.A.1915D, 
1184. 
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As  to  liability  of  estate  of  married 
woman  for  funeral  expenses,  see  notes 
in  6  L.R.A.(N.S.)  917;  37  L.R.A.(N.S.) 
754;  and  52  L.R.A.(N.S.)  1154. 

Snsteiianoe. 

The  sustenance  of  the  family  is  a  nec- 
essary. Gray  v.  Marshall  (1890)  12  Ky. 
L.  Rep.  103,  13  S.  W.  913. 

And  the  expense  thereof  is  a  ''family 
expense."  Chamberlain  v.  Townsend 
(1914)  72  Or.  207, 142  Pac.  782, 143  Pac. 
924. 

See  also  under  this  head,  Vose  v. 
Myott  (1909)  141  Iowa,  606,  21  L.R.A. 
(N.S.)  277,  120  N.  W.  58  (cited  in  note 
in  21  L.R.A.(N.S.)  277). 

Wearing  apparel. 

Clothing  for  the  wife  and  her  husband 
is  a  necessary.  Gray  v.  Marshall  (Ky.) 
supra. 

Dress  goods,  shoes,  stockings,  and 
undergarments  are  included  in  the  term 
* 'family  expenses."  Meier  &  F.  Co.  v. 
Mitlehner  (1915)  75  Or.  331,  146  Pac. 
796. 

And  a  lace  waist  was  held  to  be  a 
"family  expense"  in  Ross  v.  Johnson 
(1906)  125  HL  App.  65. 

For  other  cases  see  Neasham  v.  Mc- 
Nair  (1897)  103  Iowa,  695,  38  L.R.A. 
847,  64  Am.  St.  Rep.  202,  72  N.  W.  773; 
Hyman  v.  Harding  (1896)  162  lU.  357, 
44  N.  E.  754;  Hudson  v.  Sholem  (1896) 
65  HI.  App.  61 ;  and  Gilman  v.  Matthews 
(1904)  20  Colo.  App.  170,  77  Pac.  366,— 
(cited  in  note  in  21  L.R.A.(]Sr.S.)  277); 
and  Hudson  v.  King  Bros.  (1887)  23  HI. 
App.  118,  and  Marquardt  v.  Flaugher 
(1882)  60  Iowa,  148,  14  K  W.  214,— 
(cited  in  note  in  15  L.R.A.  719). 

Rest* 

The  rent  of  a  house  occupied  by  the 
family  is  a  debt  for  a  necessary.  Bergen 
V.  Foraythe  (1856)  17  B.  Mon.  (Ky.) 
551. 

And  comes  within  the  term  "family 
expense."  Harrison  v.  Hill  (1890)  37 
111.  App.  30. 

And  in  Bamett  v.  Marks  (1897)  71 
HL  App.  673,  a  wife  was  held  liable 
therefor,  although  a  portion  of  the  dwell- 
ing was  sublet  by  her  husband. 

But  in  Schurz  v.  McMenamy  (1891)  82 
Iowa,  432,  48  N.  W.  806,  the  rent  for  a 
time  during  which  the  dwelling  was  not 
actually  occupied  by  the  family  was  held 
not  to  be  a  family  expense. 

In  Wright  v.  Merriwether  (1874)  51 
Ala.  183,  it  was  held  that  a  wife's  statu- 
tory separate  .estate  was  liable  for  the 
rent  of  a  house,  necessary  for  the  family 

and  suitable  to  its  condition,  under  a ' 
L.R.A.1917F. 


statute  making  such  estate  liable  for 
articles  of  comfort  and  support  of  the 
household,  suitable  to  the  degree  and 
condition  in  life  of  the  family,  and  for 
which  the  husband  would  be  responsible 
at  common  law. 

But  the  wife  was  held  not  liable  for 
the  rent  of  the  family  home  in  Lewis  v. 
France,  ante,  860,  under  a  statute  mak- 
ing her  liable  for  all  necessary  house- 
hold articles  and  supplies  furnished  to 
and  used  by  the  family. 

A  debt  for  the  rent  of  a  hotel  leased 
by  a  wife  to  make  money,  and  not  as  a 
means  of  support  for  herself  and  family, 
is  not  a  debt  for  a  necessary.  Crow  v. 
Shacklett  (1897)  18  Ky.  L.  Rep.  908,  38 
S.  W.  692. 

In  Dougherty  v.  McClelland  (1915) 
192  Mo.  App.  498,  182  S.  W,  766,  it  was 
held  that  a  demand  for  damages  for 
breach  of  a  lease  of  an  apartment  as  a 
family  residence,  measured  by  the  rental 
for  the  unexpired  part  of  the  term  after 
the  vacation  of  the  apartment  by  the 
tenant,  was  not  upon  a  debt  of  her  hus- 
band for  necessaries  for  the  family,  with- 
in the  meaning  of  a  statute  making  a 
wife's  separate  property  liable  therefor. 
There  is,  however,  a  dictum  in  this  cas6 
to  the  effect  that  a  debt  of  the  husband 
for  the  rent  would  be  one  for  necessaries 
within  the  statute. 

See  also  Houghteling  v.  Walker  (1900) 
100  Fed.  253,  and  Straight  v.  McKay 
(1900)  15  Colo.  App.  60,  60  Pac.  1106,— 
(cited  in  note  in  21  L.R.A.(N.S.)  277); 
and  Illingworth  v.  Burley  (1889)  33  HL 
App.  394  (cited  in  note  in  15  L.R.A. 
718),  and  Hecht  v.  Gitch  (1891)  82  Iowa, 
596,  48  N.  W.  988  (cited  in  note  in  15 
L.R.A.  719). 

PnroliaBe     or    inpvoTememt    of    real 
property. 

The  purchase  of  a  house  is  a  necessary, 
if  the  purchase  is  reasonable,  consider- 
ing the  wife's  estate  and  rank  in  societv. 
McKee  v.  Hays  (1887)  9  Ky.  L.  R«p. 
288. 

But  the  purchase  by  a  husband  and 
wife  of  a  city  home  for  $7,000,  in  order 
to  educate  their  children,  is  not  a  nec- 
essary. Herr  v.  Lane  (1899)  20  Ky.  L. 
Rep.  1950,  60  S.  W.  545. 

Nor  is  the  construction  of  an  addition 
to  a  house  upon  the  wife's  land  a  neces- 
sary, where  it  is  not  essential  to  the 
comfort  or  shelter  of  the  family.  Pell 
v.  Cole  (1859)  2  Met.  (Ky.)  262. 

Interest  on  a  mortgage  upon  a  house 
owned  by  the  wife  is  not  a  debt  for  a 
necessary,  where  she  does  not  owe  the 
mortgage  debt,  and  the  house  is  not  occu- 
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pied  by  the  family,  and  she  has  other 
property  snfScient  for  their  support. 
Watts  V.  Turner  (1901)  23  Ky.  L.  Rep. 
279,  62  S.  W.  878. 

A  szKiokebouse,  carriage  house,  and 
feneing  are  not  necesaariee.  Lee  v. 
Campbell  (1878)  61  Ala.  12. 

Nor  are  tin  gutters,  pipes,  etc.,  used 
in  the  erection  of  a  house  on  the  wife's 
land.  Ridley  v.  Hereford  (1880)  66  Ala. 
261. 

Hmiselhold  articles. 

A  sewing  machine  is  a  necessary. 
Singer  Mfg.  Co.  v.  Hamed  (1881)  79  Ky. 
279. 

Sheets,  pillow  slips,  and  table  linen  are 
included  in  the  term  "family  expenses.*' 
Meier  &  F.  Co.  v.  Mitlehner  (1915)  75 
Or.  331, 146  Pac.  796. 

For  o'ther  decisions  under  this  head- 
ing, see  Houek  v.  La  Junta  Hardware  Co. 
(1911)  50  Colo.  228,  114  Pac.  645  (cited 
in  note  in  32  L.R.A.(N.S.)  940);  Mc- 
Daniels  v.  McClure  (1909)  142  Iowa,  370, 
120  N.  W.  1031,  and  Hudson  v.  Sholem 
(1896)  65  HL  App.  61,— (cited  in  note 
in  21  L.R,A.(N.S.)  277);  and  Smedley 
V.  Felt  (1875)  41  Iowa,  588;  Frost  v. 
Parker  (1884)  65  Iowa,  180,  21  N.  W. 
507;  and  Finn  v.  Rose  (1861)  12  Iowa, 
565, — (cited  in  note  in  15  L.R.A.  719). 

Uqnors  and  toliaooo. 

Pipes,  tobacco,  and  cigars  are  not  nec- 
essaries. Bradley  v.  Murray  (1880)  66 
Ala.  269. 

And  in  O'Neil  v.  Cardina  (1912)  159 
Iowa,  78,  44  L.R.A.(N.S.)  1175,  140  N. 
W.  196,  a  wife  was  held  not  liable  for 
beer  as  for  a  family  expense. 

Serrieef  and  needs  of  domeftlos. 

See  Campbell  v.  Heuer  (1908)  139  HI. 
App.  631  (cited  in  note  in  32  L.R.A. 
(N.S.)  940) ;  Perkins  v.  Moi^an  (1906) 
36  Colo.  360,  85  Pac.  640  (cited  in  note 
in  21  L.R.A.(N.S.)  277) ;  and  Von  Platen 
V.  Krueger  (1882)  11  HI.  App.  627  (cited 
in  note  in  15  L.R.A.  719) ;  and  Pippin  v. 
Jones  (1875)  52  Ala.  161  (cited  in  note 
in  15  L.R.A.  721). 

Medical  sewloes. 

Medical  services  furnished  to  minor 
children  are  necessaries  within  such  a 
statute.  Evans  v.  Noonan  (1912)  20 
Oal.  App.  288,  128  Pac.  794. 

When  a  husband  is  actually  a  part  of 

the  family,  living  with  it  as  such,  and  is 

temporarily  helpless   and   incapacitated 

by  illness,  his  maintenance  and  support, 

including  necessary  medical  attendance, 

come  fairly  within  the  rule  of  the  statute 

which  makes  the  wife  liable,  as  surety, 

for   necessaries    furnished    the    family. 
L.R.A.1917F. 


Leake  v.  Lucas  (1902)  65  Neb.  359,  62 
L.R.A.  190,  91  N.  W.  374,  93  N.  W.  1019. 
See  also  Skillman  v.  Wilson  (1910) 
146  Iowa,  601,  125  N.  W.  343  (cited  in 
note  in  32  L.R.A.(N.S.)  940);  Black- 
hawk  County  v.  Scott  (1900)  111  Iowa, 
190,  82  N.  W.  492;  Featherstone  v. 
Chapin  (1901)  93  HL  App.  223;  Russell  v. 
Graumann  (1905)  40  Wash.  667,  82  Pac. 
998,  5  Ann.  Cas.  830;  Murdy  v.  Skvles 
(1897)  101  Iowa,  549,  63  Am.  St.  Rep. 
411,  70  N.  W.  714;  and  Mueller  v.  Kuhn 
(1895)  59  HI.  App.  353,— (cited  in  note 
in  21  L.R.A.(N.S.)  277);  and  Schrader 
V.  Hoover  (1890)  80  Iowa,  243,  45  N. 
W.  734;  Walcott  v.  Hoffman  (1889)  30 
HL  App.  77;  Younkin  v.  Essick  (1889) 
29  m.  App.  676 ;  Cole  v.  Bentley  <1887) 
26  HI.  App.  260;  Glaubensklee  v.  Low 
(1888)  29  HL  App.  408;  Blachley  v.  Laba 
(1884)  63  Iowa,  22,  50  Am.  Rep.  724, 18 
N.  W.  658, — (cited  in  note  in  15  L.R.A. 
719);  Delaware  County  v.  McDonald 
(1877)  46  Iowa,  170  (cited  in  note  in  15 
L.R.A.  720) ;  and  May  v.  Smith  (1872) 
48  Ala.  485  (cited  in  note  in  15  L.R.A. 
721). 

Attorney's  servtoe*. 

The  services  of  an  attorney  employed 
by  a  wife  to  obtain  a  decree  for  the  sale 
of  her  land  should  be  considered  as  nec- 
essaries, where  the  conversion  of  the 
land  into  money  is  necessary  to  her  com- 
fort. McKee  v.  Sypert  (1885)  6  Ky.  L. 
Rep.  519. 

See,  in  addition  to  the  foregoing  case, 
Fitzgerald  v.  McCarty  (1881)  55  Iowa, 
702,  8  N.  W.  646  (cited  in  note  in  15 
L.R.A.  719). 

Biifliiiess. 

The  term  "family  expenses'^  was  held 
in  Chamberlain  v.  Townsend  (1914)  72 
Or.  207,  142  Pac.  782,  to  mean  the  ex- 
penses for  the  immediate  sustenance  and 
comfort  of  the  family,  and  not  to  con- 
template expenses  incurred  in  the  man- 
agement of  a  business  conducted  by  either 
spouse,  or  by  both  of  them,  and  there- 
fore not  to  include  the  cost  of  pruning 
their  orchard  and  performing  other  tasks 
about  their  farm.  This  case  was  affirmed 
upon  a  rehearing  upon  another  point  in 
(1914)  72  Or.  214,  143  Pac.  924. 

Supplies  used  in  keeping  a  hotel  as 
a  business  of  profit,  and  not  as  a  mere 
means  of  support,  are  not  necessaries. 
Harris  v.  Dale  (1869)  5  Bush  (Ky.)  61. 

A  wife's  separate  estate  is  not  liable 
for  supplies  procured  by  her  to  keep  a 
boarding  house,  under  a  statute  subject- 
ing such  estate  to  liability  for  expenses 
incurred  "for  the  support  of  the  family," 
although  such  supplies  were  used  in  sup- 
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porting  the  table  at  which  she  and  her 
family  ate  with  the  boarders.  Clark  v. 
Hay  (1887)  98  N.  C.  421,  4  S.  E.  190. 

But  in  Allen  v.  Long  (1897)  19  Ky. 
L.  Rep.  488,  41  S.  "W.  17,  a  mule  bought 
to  prepare  land  to  plant  and  cultivate  a 
crop  for  the  support  of  the  family  was 
held  a  necessary. 

See  also  Martin  Bros  v.  Vertres  (1906) 
130  Iowa,  175, 106  N.  W.  516,  and  Staver 
Carriage  Co.  v.  Beaudry  (1907)  138  EL 
App.  147,  — (cited  in  note  in  21  L.R.A. 
(N.S.)   277);   and  McCormick  y.  Muth 

(1878)  49  Iowa,  536;  Russell  v.  Long 

(1879)  52  Iowa,  250,  3  N.  W.  75,  and 


Dunn  V.  Pickard  Bros.  (1887)  24  EL 
App.  423, — (cited  in  note  in  15  L.R.A. 
719). 

Misoellaneoufl. 

Newspapers  are  not  a  necessary. 
Bradley  v.  Murray  (1880)  66  Ala.  269. 

Nor  is  the  purchase  of  a  substitute  for 
the  husband  in  the  Federal  Army, 
drafted  during  the  Civil  War,  a  neces- 
sary. Ford  V.  Teal  (1870)  7  Bush  (Ky.) 
156. 

See  also  other  cases  cited  in  notes  in 
15  L.R.A.  717;  21  L.R.A.(N.S.)  277;  and 
32  L.R.A.(N.S.)  940.  G.  V.  I. 


NEW  YORK  COURT  OF  APPEAIjS. 

RICHARD   S.   GILPIN,   Appt., 

V. 

O0LU:^IBTA  NATIONAL  BANK,  Respt. 

(220  N.  Y,  406,  116  N.  E.  982.) 

Bank  —  collecting  agent  —  liability  to 
owner. 

The  holder  of  a  note  delivered  to  a  bank 
for  collection  cannot  maintain  an  action 
against  its  correspondent  to  which  it  sends 
the  note  for  that  purpose,  for  its  negligence 
in  making  presentation  and  protest,  al- 
though the  correspondent  promises  him  that 
it  will  attend  to  the  matter  in  response  to 
his  personal  request. 
For  other  oases,  see  Banks,  IV.  h,  1,  in  Dig. 

1-52  N,  S, 

(Chase^  Cardozo,  and  Pound,  J  J.,  dissent.) 
(April  6,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  a  judg- 
ment of  a  Trial  Term  for  Erie  County  in 
Jus  favor  in  an  action  brought  to  recover 
damages  for  the  alleged  negligence  of  de- 
fendant in  failing  to  make  due  and  sufficient 
presentation  of  a  promissory  note  for  pay- 
ment.   Affirmed. 

The  facts  sufficiently  appear  in  the  opin- 
ion." 

Messrs.  Aaron  Fybush  and  Frank  O. 
Ferguson,  for  appellant: 

The  bank's  negligence  is  a  plain  conclu- 
sion of  law  from  the  undisputed  facts. 

National  Revere  Bank  v.  National  Bank, 

Note.  —  The  rights  and  remedies  of  an 
owner  of  commercial  paper  who  has  deliv- 
ered the  paper  to  a  bank  for  collection, 
against  under-  and  sub^agents  employed  by 
the  bank  in  making  the  collection,  are  dis- 
cussed in  subdivision  XXI.  p.  663,  of  the 
note  to  Brown  v.  People's  Bank,  52  L.R.A. 
<N.8.)  608. 
L.R.A.1917F. 


172  N,  Y.  102,  64  N.  E.  799;  First  Nat. 
Bank  v.  Fourth  Nat.  Bank,  77  N.  Y.  320, 
33  Am.  Rep.  618,  s.  c.  89  N.  Y.  412;  Mont- 
gomery County  Bank  v.  Albany  City  Bank, 
7  N.  Y.  460;  Ayrault  v.  Pacific  Bank,  47 
N.  Y.  670,  7  Am.  Rep.  489;  Kirkham  v. 
Bank  of  America,  165  N.  Y.  132,  80  Am.  St. 
Rep.  714,  58  N.  E.  763;  Exchange  Nat.  Bank 
V.  Third  Nat.  Bank,  112  U.  S.  276,  28  L. 
ed.  722,  5  Sup.  Ct.  Rep.  141;  Mechanics 
Bank  v.  Merchants  Bank,  6  Met.  13;  Nego- 
tiable Instruments  Law,  §§  116,  130,  132, 
133;  Dan.  Neg.  Inst.  §  654;  Story,  Promis- 
sory Notes,  §  243;  Freeman  v.  Boynton,  7 
Mass.  483 ;  Woodbridge  v.  Brigham,  13  Mass. 
556 ;  Parker  v.  Stroud,  98  N.  Y.  379,  50  Am. 
Rep.  685. 

Messrs.  Keneflok,  CkM>ke,  Mitchell,  A 
Bass,  for  respondent: 

There  is  absolutely  no  evidence  of  the 
facts  upon  which  the  plaintiff's  claim  of 
negligence  is  based. 

Ward  V.  Sire,  52  App.  Div.  443,  65  N.  Y. 
Supp.  101;  Hilliker  v.  Rueger,  219  N.  Y. 
334,  114  N.  E.  391. 

The  defendant  was  the  agent  of  the  Sover- 
eign Bank  of  Canada  as  a  matter  of  law 
on  the  undisputed  facts,  and  therefore  owed 
no  duty  to  the  plaintiff  in  the  premises. 

1  Morse,  Banks  &  Bkg.  4th  ed.  §  272; 
1  Dan.  Neg.  Inst.  5th  ed.  §  344;  Magee, 
Banks  &  Bkg.  2d  ed.  §  285;  Banks  and 
Banking,  7  C.  J.  606,  607,  624;  Banks,  3 
R.  C.  L.  §  252;  McBride  v.  Illinois  Nat. 
Bank,  138  App.  Div.  339.  121  N.  Y.  Supp. 
1041,  163  App.  Div.  417,  148  N.  Y.  Supp. 
654;  Brown  v.  People's  Bank,  59  Fla.  163, 
52  L.R.A.(N.S.)  608,  62  So.  719;  Izzo  v. 
Ludington,  79  App.  Div.  272,  79  N.  Y.  Supp. 
744,  affirmed  in  178  N.  Y.  621,  70  N.  E. 
1100;  Held  v.  Caldwell-Easton  Co.  97  App. 
Div.  301,  89  N.  Y.  Supp.  954;  Inman  v.  F. 
N.  Burt  Co..  124  App.  Div.  73,  108  N.  Y. 
Supp.  210;  Anderson  v.  New  York  A  H.  R. 
Co.  132  App.  Div.  183,  116  N.  Y.  Supp.  964; 
Hugel  V.  Habel,  132  App.  Div,  827,  117  N. 
Y.  Supp.  78. 
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The  trial  court  erred  in  refusing  to  per- 
2nit  the  defendant  to  prove  what  it  did  and 
&11  that  it  did  in  respect  to  presenting  the 
.note  for  payment  and  demanding  payment 
of  the  maker. 

Ogden,  Neg.  Inst.  p.  144;  Bank  of  Utica 
V.  Smith,  18  Johns.  230;  Bowen  v.  Newell, 
^  Sandf.  326;  Minor  v.  Mechanics  Bank,  1 
Pet.  80,  7  L.  ed.  61 ;  Mills  v.  Bank  of  United 
States,  11  Wheat.  431,  6  L.  ed.  512;  Me- 
chanics Bank  v.  Merchants  Bank,  6  Met. 
13;  Sahlien  v.  Bank  of  Lonoke,  00  Tenn.  222, 
16  S.  W.  373;  Kilgore  v.  Biilkley,  14  Conn. 
^62 ;  Bank  of  Columbia  v.  Fitzhugh,  1  Harr. 
&  G.  239;  Renner  v.  Bank  of  Columbia,  9 
Wheat.  587,  6  L.  ed.  167;  Albert  v.  State 
Bank,  78  Misc.  56,  138  N.  Y.  Supp.  237; 
Customs  and  Usages,  12  Cyc.  1050 ;  1  Morse, 
Banks  &  Bkg.  4th  ed.  %%  9,  221,  223;  Banks 
And  Banking,  7  C.  J.  612;  1  Dan.  Neg.  Inst, 
^th  ed.  §§  658-662;  Shaw  y.  Jacobs,  21 
L.R.A.  440,  note. 

Collin,  J.,  delivered  the  opinion  of  the 
court : 

The  action  is  to  recover  the  damages 
caused  by  the  alleged  negligence  of  the  de- 
fendant in  that  it  did  not  duly  present  to  the 
maker  for  payment  a  promissory  note,  bear- 
ing indorsements,  owned  by  the  plaintiff. 
See  Gilpin  v.  Savage,  201  N.  Y.  167,  34 
L.HA.(N.S.)  417,  94  N.  E.  666,  Ann.  Cas. 
lfil2A,  861.  While  several  grounds  are 
cogently  urged  by  the  respondent  as  sus- 
taining the  reversal  of  the  judgment  of  the 
trial  term  by  the  appellate  division,  we  have 
decided  to  declare  a  single  ground  for  our 
affirmance  of  the  reversal. 

The  defendant  is  a  national  bank  at  Buf- 
falo, New  York.  In  July,  1907,  it  received 
by  mail  from  a  bank  of  Toronto,  Canada, 
the  promissory  note  which  became  due  July 
30,  1907,  and  was  payable  at  number  507 
'Prospect  avenue,  of  the  city  of  Buffalo  The 
plaintiff  had  delivered  the  note,  indorsed  by 
liim  payable  to  the  order  of  the  Canadian 
Bank,  for  collection  to  that  bank,  which  in 
■pursuance  of  such  purpose  indorsed  it  pay- 
able to  the  order  of  and  forwarded  it  fur 
<jollection  to  the  defendant.  In  the  forenoon 
of  July  30,  1907,  the  plaintiff  presented  at 
the  defendant,  to  its  cashier,  a  letter  of  the 
Canadian  bank  introducing  the  plaintiff, 
and  said  to  him  that  he  owned  the  note  and 
-wanted  it  duly  presented  and  protested  in 
<;a8e  it  was  not  paid,  and  tbe  indorser  held, 
as  he  had  found  out  that  the  maker  was  not 
financially  good.  The  cashier  replied  that 
^*he  would  attend  to  it  and  do  it."  The  actual 
presentment  of  the  note  by  the  defendant 
was  not  sufficient  to  charge  the  indorser. 
JGilpin  V.  Savage,  supra.  On  July  30,  1907, 
the  protest  fees  on  the  note  were  charged  by  1 
the  defendant  to  the  Canadian  bank,  which 
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subsequently  paid  them.  On  that  day  the 
defendant  wrote  the  Canadian  bank  as  fol- 
lows: 

"Your  B.  C.  R.  [bill  sent  for  collection] 
899,  $3,000.00,  due  to-day,  in  which  Mr. 
Gilpin  is  interested,  is  being  protested  for 
nonpayment.  Mr.  Gilpin  has  instructed  us 
that,  if  the  item  is  not  paid  to-morrow, 
that  we  are  to  turn  same  over  to  our  attor- 
ney for  immediate  suit.  As  we  observe  that 
you  have  indorsed  the  item  without  recourse, 
we  will  instruct  our  attorney  to  communi- 
cate direct  to  Mr.  Gilpin  any  pertinent  mat- 
ters which  may  arise.  If  the  foregoing 
meets  with  your  approval,  please  confirm, 
and,  if  not,  we  would  request  tliat  you  wire 
us  promptly  to-morrow  so  as  to  intercept 
the  action  we  propose  to  take.'' 

By  a  reply  dated  July  31st  the  Canadian 
bank  stated  it  would  be  satisfactory  to  it 
for  the  defendant  "to  communicate  direct  to 
Mr.  Gilpin  concerning  this  note."  The  de- 
fendant forthwith  delivered  the  note  to  its 
attorney  with  instructions  to  bring  suit  up- 
on it  in  the  name  of  the  plaintiff  here,  and 
the  Canadian  bank  confirmed  such  action. 
At  the  close  of  the  evidence  the  trial  court 
refused  to  direct  a  verdict  for  the  defendant 
and  gave  the  defendant  an  exception.  The 
jury  were  charged  that,  if  the  defendant,  in 
whatever  it  did  on  July  30th  about  present- 
ing the  note,  was  the  representative  of  the 
Canadian  bank,  it  was  not  liable  to  the 
plaintiff.  The  defendant  excepted  to  the 
submission  to  the  jury  as  a  question  whether 
or  not  the  defendant  was  the  agent  of  the 
plaintiff.  The  exceptions  mentioned  were 
well  founded. 

The  defendant  is  not  liable  to  the  plaintiff 
unless  the  conversation  between  them  on 
Julv  30th  created  between  them  the  rela- 
tion  of  principal  and  agent.  Originally, 
beyond  question  the  Canadian  bank  was  the 
agent  of  the  plaintiff  and  the  defendant  was 
the  agent  of  the  Canadian  bank,  engaged 
by  it,  on  its  own  account,  to  aid  it  in  the 
collection  of  the  note.  Therein  the  Cana-^ 
dian  bank  alone  would  become  liable  to  tlie 
plaintiff  on  account  of  the  negligence  of  it- 
self or  the  defendant,  its  agent,  in  present- 
ing for  payment  and  protesting  the  note. 
Ayrault  v.  Pacific  Bank,  47  N.  Y.  570,  7 
Am.  Rep.  489;  Corn  Exch.  Bank  v.  Farm- 
ers' Nat.  Bank,  118  N.  Y.  443,  447,  7  L.R.A. 
559,  23  N.  E.  923;  Montgomery  County 
Bank  v.  Albany  City  Bank,  7  N.  Y.  459; 
St.  Nicholas  Bank  v.  State  Nat.  Bank,  128 
N.  Y.  26,  13  L.R.A.  241,  27  N.  E.  849;  Na- 
tional Revere  Bank  v.  National  Bank,  172 
N.  Y.  102,  107,  64  N.  E.  799;  Kirkham  v. 
Bank  of  America,  165  N.  Y.  132,  80  Am. 
St.  Rep.  714,  58  N.  E.  753;  Exchange  Nat. 
Bank  v.  Third  Nat.  Bank,  112  U.  S.  276,  28 
L.  ed.  722,  5  Sup.  Ct.  Rep.  141.    Unless  the 
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conversation  between  tlie  plaintiff  and  de- 
fendant was  adequate  to  create  between  them 
the  relation  of  principal  and  agent  in  the 
matter  of  the  collection  of  the  note,  the 
question  as  to  the  existence  of  the  relation 
was  not  for  the  jury.  The  conversation  was 
not  thus  adequate.  It  did  not  contain,  ex- 
pressly or  through  implication,  any  author- 
ity to  the  defendant  from  the  plaintiff  or 
any  proposition  and  acceptance  between 
them.  The  defendant  had  from  the  Cana- 
dian bank  complete  and  valid  authority  and 
obligation,  which  the  plaintiff  neither  took 
from  nor  added  to,  to  do  all  the  plaintiff 
desired  and  asked.  The  conversation  did 
not  to  any  extent  affect  or  alter  the  situa- 
tion or  relation  of  the  parties.  The  plain- 
tiff recognized  the  agency  of  the  defendant 
for  the  Canadian  bank,  created  by  the  de- 
livery and  receipt  between  them  of  the  note 
for  collection,  and  the  obligation  of  the 
defendant  springing  from  the  agency,  and 
the  continuance  of  the  relation  and  the  duty. 
The  defendant  simply  acknowledged  the 
agency  and  declared  it  would  fulfil  the  ob- 
ligation.    When  the  plaintiff  left  the  de- 


fendant the  relations,  the  situations,  and 
the  duties  of  the  parties,  were  precisely  as 
they  were  before  plaintiff  and  defendant 
met.  We  cannot  realize  in  or  from  the  con- 
versation any  effect  upon  the  liabilities  or 
obligations  between  the  Canadian  bank  and 
the  plaintiff,  between  the  defendant  and  the 
Canadian  bank,  or  upon  the  absence  of  any 
privity  or  relation  between  the  defendant 
and  the  plaintiff.  The  natural  and  reason- 
able effect  of  the  conversation  was  the  plain- 
tiff received  a  certain  and  authentic  assur- 
ance that  the  defendant  received  and  had 
from  the  Canadian  bank  the  note  for  col- 
lection, and  would  without  question  attend 
to  its  presentation  and  protest. 

The  order  should  be  affirmed,  with  costs 
in  all  courts,  and  judgment  absolute  directed 
against  appellant  on  the  stipulation. 

Hiscock,  Ch.  J.,  and  Mclianghlln  and 
Andrews,  JJ.,  concur. 

€liase»  Cardozo,  and  Pound,  JJ.,  dis- 
sent. 
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(In  Banc.) 

RE  ESTATE  OF  NANCY  J.  EMART,  De- 
ceased. 

(—  CaL  — ,  166  Pac.  707.) 

Will  —  execution  —  presence    of    wit- 

nesoCS. 

Tlie  witnesses  must  be  present  at  the  same 
time  properly  to  attest  a  will  under  a  stat- 
ute providing  that  the  subscription  to  every 
will  must  be  made  in  the  presence  of  the  at- 
testing witnesses  or  be  acknowledged  by  the 
testator  to  them. 
For  other  cases,  see  Wills,  /.   h,  in  Dig, 

1-52  N.  8. 

*  (Angellotti,  Ch.  J.,  and  Sloss,  J.,  dissent.) 

(June  1,  1917.) 

APPEAL  by  contestants  from  an  order  of 
the  Superior  Court  for  Monterey  Coun- 
ty refusing  to  revoke  the  probate  of  the  will 
of  Nancv  J.  Emart,  deceased.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Arthur  I^.  I^evinsky,  for  appellants: 
Under  the  laws  of  the  state  of  California 
a  document  purporting  to  be  a  will,  which 
is  signed  by  one  witness  at  one  time,  and  by 
another  witness  at  another  time,  and  not 

Note. «- As   to   necessity    that   attesting 
witnesses  to  a  will  be  present  at  the  same 
time,   see  annotation   following   this   case, 
post,  872. 
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signed  by  said  witnesses  in  the  presence  of 
each  other,  is  not  a  valid  will. 

Cartery's  Estate,  66  Cal.  470;  Toomes's 
Estate,  64  Cal.  609,  36  Am.  Rep.  83;  Re 
McCabe,  68  Cal.  619,  9  Pac.  664;  Re  Com- 
assi,  107  Cal.  1,  28  L.R.A.  414,  40  Pac. 
16;  Walker's  Estate,  110  Cal.  387,  30  L.R.A. 
460,  62  Am.  St.  Rep.  104,  42  Pac.  816; 
Re  Silva,  169  Cal.  116,  146  Pac.  1016; 
Re  CuUberg,  169  Cal.  366,  146  Pac.  888; 
Hull  V.  Hull,  117  Iowa,  738,  89  N.  \y.  979. 

Messrs.  Hudson,  Martin,  &  Jorgensent 
for  respondents: 

Where  there  is  no  provision  expressly  re- 
quiring that  the  witnesses  sign  in  the  pres- 
ence of  each  other,  the  witnesses  may  attest 
separately,  and  such  a  formality  is  required 
only  in  cases  where  the  statute  requires  it 
by  clear,  unambiguous,  and  explicit  lan- 
guage. 

Moore  v.  Spier,  80  Ala.  129;  Rogers  ▼• 
Diamond,  13  Ark.  474;  Payne  v.  Payne, 
64  Ark.  416,  16  S.  W.  1;  Gaylor's  Appeal, 
43  Conn.  82;  Re  Porter,  9  Mackey,  493; 
Webb  V.  Fleming,  30  Ga.  808,  76  Am.  Dec. 
675;  Flinn  v.  Owen,  68  111.  Ill;  Hull  v. 
Hull,  117  Iowa,  738,  89  N.  W.  979;  Chase  v. 
Kittredge,  11  Allen,  49,  87  Am.  Dec.  687; 
Grimm  v.  Tittman,  113  Mo.  66,  20  S.  W. 
664;  Cravens  v.  Faulconer,  28  Mo.  19; 
Welch  V.  Adams,  63  N.  H.  344,  56  Am.  Rep. 
621,  1  Atl.  1;  Grubbs  v.  Marshall,  11  Ky. 
L.  Rep.  870,  13  S.  W.  447;  Re  Clark,  — 
N.  J.  — ,  62  Atl.  222;  Re  Diefenthaler,  39 
Misc.  766,  80  N.  Y.  Supp.  1121;   Watson 


RE  EMART. 


86; 


V.  Hinaon,  162  N.  C.  72,  77  8.  E.  1089, 
Ann.  Gas.  1915A,  870;  Simmons  y.  Leonard, 
91  Tenn.  183,  30  Am.  St.  Rep.  875,  18  S. 
W.  280;  Green  ▼.  Grain,  12  Gratt.  252; 
Smith's  Will,  52  Wis.  543,  36  Am.  Rep. 
426,  note,  8  N.  W.  616,  9  N.  W.  665; 
Hoysradt  ▼.  Kingman,  22  N.  Y.  372;  Gook 
V.  Parsons,  Free,  in  Gh.  184,  24  Eng.  Re- 
print, 89,  2  Vem.  429,  23  Eng.  Reprint, 
875;  Jones  v.  Lake,  cited  in  2  Atk.  176, 
26  Eng.  Reprint,  510;  Re  Burns,  88  App. 
Div.  611,  84  N.  Y.  Supp.  554;  Johnson  v. 
Johnson,  106  Ind.  475,  55  Am.  Rep.  762, 
7  N.  E.  201;  Jauncey  y.  Thome,  2  Barb. 
Gh.  40,  45  Am.  Dec.  424;  Hogan  y.  Gros- 
Yenor,  10  Met.  54,  43  Am.  Dec.  414;  Ela  y. 
Edwards,  16  Gray,  91;  Re  Dougherty,  168 
Mich.  281,  38  L.R.A.(N.S.)  164,  134  N.  W. 
24,  Ann.  Gas.  1913B,  1300;  Fleishman's  Es- 
tate, 1  Gof.  Prob.  Dec.  Anno.  (Gal.)  18; 
Dewey  y.  Dewey,  1  Met.  349,  35  Am.  Dec. 
367;  Eelbeck  y.  Granberry,  3  K.  G.  (2 
Hayw.)  232,  2  Am.  Dec.  624;  29  Am.  & 
Eng.  Eno.  Law,  223,  224;  Lane's  Appeal, 
57  Gonn.  182,  4  L.R.A.  45,  14  Am.  St.  Rep. 
94,  17  Atl.  026;  Walker's  Estate,  110  Gal. 
387,  30  L.R.A.  460,  52  Am.  St.  Rep.  104, 
42  Pac.  815;  Willis  y.  Mott,  36  N.  Y.  486; 
Re  Garey,  14  Misc.  486,  36  N.  Y.  Supp. 
817;  Barry  y.  Brown,  2  Dem.  309;  Lyman 
Y.  Phillips,  3  Dem.  459. 

Henshaw,  J.,  dellYered  the  opinion  of 
the  court: 

Contest  after  probate  was  instituted 
against  the  will  of  Nancy  J.  Emart,  de- 
ceased. The  court  refused  to  reYoke  the 
probate  of  the  will,  and  this  appeal  fol- 
lowed. The  facts  stipulated  were  "that 
one  of  the  attesting  witnesses  to  said  will 
attested  said  will  in  the  forenoon  of  the 
day  upon  which  the  same  was  executed,  and 
that  the  other  attesting  witness  to  said  will 
attested  the  same  upon  the  afternoon  of  said 
day,  and  that  the  said  attesting  witnesses 
did  not  sign  their  names  or  attest  the  said 
will  in  the  presence  of  each  other." 

Further,  that  "the  two  attesting  witnesses 
signed  their  names  as  witnesses  at  the  end 
of  the  will  at  testatrix'  request  and  in  her 
presence." 

Testatrix  subscribed  her  will  In  the  pres- 
ence of  one  of  the  witnesses,  and  acknowl- 
edged the  subscription  to  the  other  attesting 
witness,  declaring  that  the  instrument  was 
her  will. 

The  single  question  presented  is  whether, 
under  this  eYidence,  there  was  a  legal  com- 
pliance with  our  law  touching  the  acknowl- 
edgment and  publication  by  the  testatrix  of 
her  will.  That  law  is  found  in  §  1276 
of  the  Civil  Code,  and  is  as  follows:  "Every 
will  .  .  .  must  be  executed  and  attested 
aa  follows:  .  •  •  2.  The  subscription 
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must  be  made  in  the  presence  of  the  at- 
testing witnesses,  or  be  acknowledged  by  the 
testator  to  them  to  have  been  made  by  him 
or  by  his  authority." 

The  case  is  one  of  first  impression,  and 
the  question  by  no  means  free  from 
doubt.  Properly  to  resolve  it  requires  a 
brief  consideration  of  this  branch  of  the 
great  Statute  of  Frauds.  The  5th  section 
of  the  Statute  of  Frauds  (29  Gar.  II.  chap. 
3)  required  that  all  devises  and  bequests 
of  lands  or  tenements  should  be  in  writing 
and  signed  by  the  party  so  devising  the 
same,  and  should  be  attested  and  sub- 
scribed in  the  presence  of  the  devisor  and 
of  three  or  four  credible  witnesses.  The 
construction  put  upon  this  statute  was  that 
it  did  not  in  terms  require  that  the  attesta- 
tion and  subscription  should  be  made  at  the 
same  time  and  in  the  presence  of  the  assem- 
bled witnesses,  and  such  continued  to  be  the 
rule  of  English  decision  until  the  statute 
itself  was  changed.  This  construction,  thus 
given  at  a  very  early  day,  was  adhered  to 
with  great  uniformity,  though  the  judges 
frequently  voiced  their  protests  against  the 
construction  as  being  unsound  and  as  open- 
ing the  door  to  the  very  frauds  which  the 
statute  designed  to  prevent;  it  being  said 
that  in  the  requirement  of  acknowledgment 
before  three  or  four  witnesses  it  was  mani- 
festly  designed  that  the  acknowledgment 
should  be  of  a  quasi  public  character,  and 
that  there  was  less  likelihood  that  fraud 
could  be  perpetrated  under  such  solemn 
circumstances,  and  more  likelihood  of  an 
accurate  memory,  than  under  the  rule  which 
permitted  each  witness  to  state  that  the  ten- 
tator  at  varying  times  and  under  varying 
circumstances  had  acknowledged  to  him  and 
to  him  alone  that  the  instrument  was  his 
will.  In  addition  to  this  is  the  considera- 
tion that  the  execution  of  such  a  will  is 
not  fully  complete  until  it  is  witnessed  or 
attested.  If  the  will  is  acknowledged  to 
the  one  witness  on  one  day  and  to  the  sec- 
ond witness  months  or  even  years  there- 
after, both  witnesses  will  not  be  witness- 
ing or  attesting  under  the  same  state  of 
facts;  that  is  to  say,  neither  witness  could 
declare  that  at  the  time  the  other  witnessed 
it  the  testator  was  apparently  free  from 
duress,  menace,  or  undue  influence,  and  was 
of  sound  and  disposing  mind. 

Thus,  in  New  York,  where  by  virtue  of  its 
language  the  judges  held  their  statute  to  be 
an  enactment  of  the  English  law  with  the 
interpretation  which  had  been  put  upon  it, 
the  learned  Chancellor  Walworth  says  in 
Jauncey  y.  Thorne,  2  Barb.  Gh.  40,  45  Am. 
Dec.  424:  "It  was  also  settled  in  England, 
at  a  very  early  date,  that  a  will  of  real 
estate,  attested  by  three  witnesses  who,  at 
several  times,  subscribed  their  names  in  the 
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presence  of  testator  and  at  his  request,  was 
valid,  although, all  the  witnesses  were  never 
present  at  the  same  time.  .  .  .  It  is  at 
least  doubtful  whether  the  decisions  upon 
either  of  these  questions  were  in  conformity 
with  the  intention  of  the  framers  of  the 
provisions  in  the  statute  of  Charles  rela« 
tive  to  the  execution  of  wills  of  real  estate. 
But  they  are  in  conformity  with  the  letter 
of  the  statute,  which  only  required  that  the 
will  should  be  signed  by  the  testator,  but 
not  that  such  signing  should  take  place  in 
the  presence  of  the  attesting  witnesses.  Nor 
did  the  statute,  in  terms,  require  the  wit- 
nesses to  attest  the  will  at  the  same  time, 
and  in  the  presence  of  each  other,  but  only 
that  the  will  should  be  attested  by  three 
witnesses  who  should  subscribe  the  same  in 
the  presence  of  the  testator." 

By  force  of  these  considerations  the  time 
came  when  the  English  Parliament  believed 
this  statute  to  require  remodeling,  and  it 
was  remodeled  in  the  WilU  Act.  1  Vict, 
chap.  26.  That  act  prescribed:  'That  no 
will  shall  be  valid  unless  it  lahall  be  in 
writing  and  executed  in  manner  hereinafter 
mentioned;  (that  is  to  say)  it  shall  be 
signed  at  the  foot  or  end  thereof  by  the  tes- 
tator, or  by  some  other  person  in  his  pres- 
ence— ^and  by  his  direction;  and  such  signa- 
ture shall  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  wit- 
nesses present  at  the  same  time,  and  such 
witnesses  shall  attest  and  shall  subscribe 
the  will  in  the  presence  of  the  testator, 
but  no  form  of  attestation  shall  be  neces- 
sary.'* 

This  became  the  law  of  England  in  1837, 
and,  with  certain  modifications  not  neces- 
sary here  to  consider,  has  continued  to  be 
the  expression  of  the  English  law.  In  1860, 
in  Hoysradt'v.  Kingman,  22  N.  Y.  372,  the 
court  of  appeals  of  New  York  was  called  up- 
on to  determine  whether  or  not  a  will  had 
been  duly  executed  under  the  provisions  of 
the  statutes  of  New  York  under  the  cir- 
cumstances here  presented;  that  is  to  say, 
the  subscription  and  the  publication  or  ac- 
knowledgment had  been  made  before  the 
witnesses  at  different  times.  Great  pressure 
of  argument  was  brought  to  bear  upon  the 
court,  seeking  to  haye  it  adopt  a  construc- 
tion in  consonance  with  the  Wills  Act, 
-supra.  The  court  of  appeals  said:  "Our 
statute,  passed  a  few  years  earlier,  does 
not  contain  the  language  which  so  plainly 
settles  the  question  in  the  English  act.  It 
declares  that  every  will  shall  be  executed 
and  attested  in  the  following  manner :  '1.  It 
shall  be  subscribed  by  the  testator  at  the 
i?nd  of  the  will;  2.  Such  subscription  shall 
be  made  by  the  testator  in  the  presence  of 
each  of  the  attesting  witnesses,  or  shall  be 
acknowledged  by  him  to  have  been  so  made 
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to  each  of  the  attesting  witnesses;  3.  The 
testator,  at  the  time  of  making  such  sub* 
scription,  or  at  the  time  of  acknowledg- 
ing the  same,  shall  declare  the  instrument 
BO  subscribed  to  be  his  last  will  and  testa- 
ment; 4.  There  shall  be  at  least  two  attest- 
ing witnesses,  each  of  whom  shall  sign  his 
name  as  a  witness,  at  the  end  of  the  will, 
at  the  request  of  the  testator.'  2  Rev.  Stat. 
63,  §  40."  (Some  of  these  words  have  been 
placed  in  italics  for  convenient  comparison 
with  the  language  of  our  own  statute.) 

The  court  held  that  the  language  of  the 
New  York  statute  was  in  manifest  harmony 
with  the  decisions  governing  the  same  mat- 
ter under  the  earlier  statute  of  Charles.  It 
is  perhaps  unnecessary  to  add  that  in  most 
of  the  older  states  the  Statute  of  Frauds 
of  Charles  II.  was  enacted  as  the  state's 
own  statute  of  frauds,  either  in  precise 
terms  or  in  all  material  substance.  There- 
fore the  decisions  of  those  states,  sound  in 
themselves,  will  throw  but  litle  light  upon 
this  consideration,  where  the  conclusion 
must  be  reached  by  an  interpretation  of  the 
peculiar  language  of  our  own  statute.  But, 
to  illustrate,  the  presence  of  the  subscribing 
witnesses  at  the  same  time,  in  the  pres- 
ence of  the  testator,  is  not  required  in  Ten- 
nessee under  a  law  which  simply  declares 
that  ''the  instrument  must  be  subscribed  by 
two  witnesses,  neither  of  whom  are  inter- 
ested" (Simmons  v.  Leonard,  01  Tenn.  183» 
30  Am.  St.  Rep.  875,  18  S.  W.  280) ;  nor  in 
Connecticut,  where  the  law  requires  that 
"the  will  shall  be  in  writing,  subscribed  by 
testator  and  attested  by  three  witnesses,  all 
of  them  subscribing  in  his  presence"  (Gay- 
lor's  Api^eal,  43  Conn.  82) ;  nor  in  Indiana, 
where  the  law  requires  that  "the  will  shall 
be  'attested  and  subscribed  in  the  presence 
of  testator  and  two  or  more  competent  wit- 
nesses' "  ( Johnson  v.  Johnson,  106  Ind.  475, 
55  Am.  Rep.  762,  7  N.  E.  201 ) ;  nor  in  Wis- 
consin where  the  statute  law  is  identical 
with  that  of  Indiana  ( Smith's  Will,  52  Wis. 
543,  36  Am.  Rep.  426,  note,  8  N.  W.  616, 
9  N.  W.  665) ;  nor  in  Illinois,  where  the 
law  requires  that  the  will  be  "subscribed 
in  his  (testator's)  presence  and  at  his  re- 
quest by  at  least  two  witnesses"  (Flinn  v. 
Owen,  58  111.  Ill ) ;  nor  in  Georgia,  where 
the  requirement  is  that  the  will  be  "attested 
and  subscribed  in  the  presence  of  the  testa- 
tor by  three  or  more  competent  witnesses" 
(Webb  V.  Fleming,  30  Ga.  808,  76  Am.  Dec. 
675).  We  need  not  multiply  these  in- 
stances. Enough  have  been  given  to  show, 
as  has  been  said,  that  they  can  afford  us 
little  of  value  in  the  present  difficulty,  and 
illustrate  merely  that  the  legislatures  of 
tliese  states  and  their  courts,  in  following 
the  statutes,  have  in  substance  adopted  the 
language    of    the    Statute    of    Frauds    of 
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Charles  II.,  and  the  interpretation  which 
the  English  courts  put  upon  that  statute. 
In  this  connection  perhaps  it  is  proper  to 
refer  to  one  additional  case,  that  of  Green 
V.  Grain,  decided  in  Virginia  in  1855  (12 
Gratt.  252).  The  language  of  the  Virginia 
statute  taken  from  the  Victorian  Wills  Act 
required  a  signing  by  the  testator  and  that 
"the  signature  shall  be  made  or  the  will 
acknowledged  by  him  in  the  presence  of  at 
least  two  competent  witnesses  present  at 
the  same  time,"  The  facts  were  that  the 
testator  signed  and  acknowledged  the  In- 
strument in  the  presence  of  one  of  the 
attesting  witnesses,  and  subsequently  ac- 
knowledged the  instrument  in  the  presence 
of  the  other  attesting  witness,  the  first  at- 
testing witness  being  also  present.  The  case 
in  its  facts  differs  from  the  present  case 
in  that  there  both  the  witnesses  were  pres- 
ent at  the  time  the  acknowledgment  was 
made  to  the  second  witness;  while  here  the 
two  witnesses  were  never  at  the  same  time 
in  the  presence  of  the  testator  for  the  pur- 
pose of  receiving  his  acknowledgment.  The 
court  of  Virginia  reasoned  that  the  require- 
ment means  "that  the  relation  of  'pres- 
ence' shall  exist  between  the  testator  and 
the  witnesses  and  does  not  require  that  the 
relation  of  'presence*  should  exist  between 
the  witnesses  themselves,'*  and  the  court 
repudiates  the  decisions  of  the  English 
courts  holding  the  contrary  construction  of 
the  Wills  Act  of  Victoria.  Of  this  case  it 
need  only  be  said  that  its  reasoning  is  far 
from  convincing.  In  conclusion  upon  this 
general  discussion  it  will  suffice  to  point 
out  that  the  legislatures  of  some,  even  of 
the  older,  states,  have  in  their  wisdom 
adopted  the  requirements  of  the  Victorian 
W-ills  Act  (Ludlow  v.  Ludlow,  36  N.  J. 
Eq.  597;  Roberts  v.  Welch,  46  Vt.  164;  Re 
Claflin,  75  Vt.  19,  58  L.R.A.  261,  52  Atl. 
1053);  while  in  Connecticut  its  legislature 
enacted  in  1875  a  statute  of  wills  in  all 
essentials  like  tlie  Victorian  act,  and  subse- 
quently, in  1885,  modified  its  law  to  read  as 
above  quoted  (Lane's  Appeal,  57  Conn.  182, 
4  L.R.A.  45,  14  Am.  St.  Rep.  94,  17  Atl. 
026). 

With  this  brief  review  we  may  come  to 
the  history  of  our  own  Wills  Law.  It  first 
appears  upon  the  books  in  the  Statutes  of 
1850,  p.  177.  It  is  there  declared  (§3) 
that  "no  will  .  .  .  shall  be  valid,  unless 
it  be  in  writing,  and  signed  by  the  testator 
.  .  .  and  attested  by  two  or  more  com- 
petent witnesses  subscribing  their  names  to 
the  will,  in  the  presence  of  the  testator." 

Manifestly  this  language  from  the  stat- 
ute of  1850  is  susceptible  of  and  would  be 
given  the  construction  placed  upon  the  Stat- 
ute of  Frauds  of  Charles  II.  In  1870  com- 
missioners were  appointed  by  authority  of 
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law  to  draft  a  complete  system  of  Codes 
for  this  state.  The  work  of  the  original 
commission,  before  the  Codes  were  adopted, 
was  subjected  to  revision  and  review  by  two 
other  Code  commissions,  and  as  a  result 
of  their  labors  this  significant  fact  appears: 
The  first  Code  commissioners  submitted  as 
their  statute  of  frauds  touching  the  execu- 
tion of  wills  a  section  which  they  numberetl 
Civil  Code,  §  1276,  and  which  section  was 
in  the  identical  language  of  the  New  York 
provision  above  quoted.  More  than  that,, 
the  learned  commissioners  themselves  rec- 
ognized and  expressed  their  indebtedness  to 
the  proposed  New  York  Code,  upon  which 
they  made  heavy  drafts.  These  codifiers 
announced  that  §  1276  had  been  taken  from 
§  550  of  the  proposed  New  York  Civil  Code. 
But  oiur  Civil  Code  first  prepared  by  Com- 
missioners Charles  Lindley,  John  C.  Burch, 
and  Creed  Haymond  was  not  adopted,  as 
has  been  said,  until  it  had  been  repeatedly 
revised  by  other  men  learned  in  the  law, 
and  amongst  these  men  two  who  sat  upon 
this  bench.  Honorable  Stephoi  J.  Field  and 
Honorable  Jackson  Temple.  Section  1276 
of  the  Civil  Code,  as  enacted  in  its  present 
form,  is  the  result  of  their  review  and  their 
modification  of  the  proposed  §  1276.  The 
proposed  §  1276  was  substantially  a  re-en- 
actment of  the  Statute  of  Frauds  of  Charles 
II.  If  the  Code  revisionists  had  desired 
that  the  Statute  of  Frauds  of  Charles  II. 
should  be  declared  to  be  our  law,  no  doubt 
can  be  entertained  but  that  they  would  have 
accepted  §  1276  as  originally  proposed  by 
the  fijrst  commissioners.  At  this  time  (1871 
to  1874 )  the  Wills  Act  of  Victoria  was  and 
for  years  had  been  in  existence.  These 
learned  jurists  well  knew  it,  and  it  is  not 
easy  to  avoid  the  conclusion  that  when  they 
refused  to  accept  §  1276  in  ita  proposed 
form,  and  modified  it  to  its  present  form^ 
they  did  so  in  the  belief  that  the  Victorian 
act  was  the  wiser  statute,  and  therefore  the 
one  which  this  state  should  adopt.  The 
legislature,  concurring  in  their  views,  en- 
acted the  law  in  its  present  form.  We  have 
much  internal  evidence  in  the  language  of 
the  statute  itaelf  that  this  view  is  correct. 
To  illustrate:  The  phraseology  of  subsec- 
tion 1  of  §  1276,  to  the  effect  that  the  will 
"must  be  subscribed  at  the  end  thereof  by 
the  testator  himself,"  is  language  taken 
bodily  from  the  Victorian  act,  and  not 
found  in  the  statute  of  Charles  II. 

From  the  language  of  our  statute  and  thia 
review  of  its  history,  we  regard  the  conclu- 
sion as  unescapable  that  our  law  requires 
the  subscription  or  the  acknowledgment  to 
be  before  the  two  witnesses  present  at  the 
same  time.  And  while,  as  has  been  said^ 
there  is  no  direct  adjudication  in  this  state 
upon  the  question,  every  utterance  of  this 
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court  ia  in  confirmation  of  this  view.  Thus, 
in  Toomes's  Estate,  54  Cal.  509,  35  Am. 
Rep.  83,  objection  was  made  to  the  will  that 
it  was  not  duly  executed  under  the  provi- 
sions  of  §  1276  of  the  Civil  Code,  upon  the 
ground,  amongst  others,  that  the  subscrip- 
tion was  not  made  in  the  presence  of  the 
attesting  witnesses.  This  court,  reyiewing 
the  evidence,  declared:  "Here  we  have  the 
fact  that  the  testatrix  made  her  mark  to 
the  instrument,  the  declaration  that  it  was 
her  will  and  testament,  made  in  the  pres- 
ence and  hearing  of  the  witnesses,  and 
the  fact  that  the  witnesses  subscribed  the 
same  at  her  request  in  her  presence,  and 
in  the  presence  of  each  other.  .  .  .  We 
thinlc  this  was  sufficient." 

In  Cartery's  Estate,  56  Cal.  470,  amongst 
the  interrogatories  submitted  to  the  jury 
was  one:  "Whether  the  subscribing  wit- 
nesses signed  the  proposed  will  in  the  pres- 
ence of  the  deceased  and  of  each  other  and 
at  his  request." 

The  jury's  answer  being  in  the  affirma- 
tive, the  trial  court  upheld  the  execution  of 
the  will  as  in  accordance  with  law,  and 
this  court  declared  that  this  and  like  inter- 
rogatories covered  all  the  issues  raised  by 
the  contestant.  In  Montana,  whose  statute 
is  identical  with  ours,  it  is  declared,  quot- 
ing from  the  syllabus  of  Re  Noyes,  40  Mont. 
178,  105  Pac.  1013:  "The  statutory  formal- 
ities of  execution,  such  as  the  place  of  the 
testator's  signature,  or  the  fact  that  he 
signed  or  made  acknowledgment  in  the  pres- 
ence of  witnesses,  or  made  publication,  or 
that  the  witnesses  properly  signed  in  his 
presence,  and  in  the  presence  of  each  other 
and  at  his  request,  stand  as  of  equal  im- 
portance, and  must  be  observed." 

The  answer  to  respondent's  argument 
that  courts  should  give  a  liberal  construc- 
tion to  the  statutory  requirements  for  the 
due  execution  of  a  will  is  found  in  Walk- 
er's Estate,  110  Cal.  300,  30  L.R.A.  460, 
62  Am.  St.  Rep.  104,  42  Pac.  815,  and  in 
Re  Seaman,  146  Cal.  455,  106  Am.  St.  Rep. 
53,  80  Pac.  700,  2  Ann.  Cas.  726,  and  it 
is  sufficient  to  rest  the  response  upon  the 
discussion  of  the  matter  found  in  those 
cases. 

For  the  foregoing  reasons,  the  judgment 
refusing  to  revoke  probate  of  the  will  is 
reversed. 

We  concur:  Shaw,  J.;  liorigan,  J.; 
Melvin,  J. 

Sloss,  J.,  dissenting: 

I  dissent.  When  the  legislature  of  this 
state  enacted  §  1276  of  the  Civil  Code,  it  was 
not  entering  upon  a  new  field  of  legislation. 
Statutes  governing  the  making  and  attesta- 
tion of  wills  had  long  e.'^isted  in  England 
L.R.A.1917F. 


and  America,  and  these  statutes  had  fre- 
quently been  before  the  courts  for  interpre- 
tation. The  enactments  of  the  American 
states  are  based  upon  one  or  the  other  or 
both  of  the  English  acts  referred  to  in  the 
majority  opinion,  with  such  modifications 
as  were  deemed  proper  in  the  respective  jur- 
isdictions. As  is  stated  in  that  opinion,  it 
was  the  settled  construction,  under  the  Stat- 
ute of  Frauds  (29  Car.  II.  chap.  3,  §  5), 
that  the  witnesses  were  not  required  to  be 
present  together  at  the  signing  or  acknowl- 
edgment by  the  testator,  or  to  attest  in  the 
presence  of  each  other.  Jauncey  v.  Thorne, 
2  Barb.  Ch.  40,  45  Am.  Dec.  424;  Sullivan 
V.  Sullivan,  Ir.  L.  R.  3  Eq.  299;  Westbeech 
y.  Kennedy,  1  Ves.  &  B.  362,  35  Eng.  Re- 
print, 141;  Ellis  V.  Smith,  1  Ves.  Jr.  11,  30 
Eng.  Reprint,  205.  With  the  law  thus  es- 
tablished, there  was  enacted  in  1837  the 
Wills  Act  (1  Vict.,  chap.  26),  which  pro- 
vides: "That  no  will  shall  be  valid  unless 
it  shall  be  in  writing  and  executed  in  man- 
ner hereinafter  mentioned;  (that  is  to  say) 
it  shall  be  signed  at  the  foot  or  end  thereof 
by  the  testator,  or  by  some  other  person  in 
his  presence,  and  by  his  direction;  and  such 
signature  shall  be  made  or  acknowledged 
by  the  testator  in  the  presence  of  two  or 
more  witnesses  present  at  the  same  time, — 
and  such  witnesses  shall  attest  and  shall 
subscribe  the  will  in  the  presence  of  the 
testator,  but  no  form  of  attestation  shall  be 
necessary." 

The  words  "present  at  the  same  time" 
left  no  room  for  doubt  that  the  witnesses 
must  be  jointly  present  when  the  testator 
makes  or  acknowledges  his  signature.  One 
of  the  obvious  purposes  of  the  later  statute 
was  to  change  the  old  law,  which,  as  I  have 
just  said,  permitted  the  testator  to  ac- 
knowledge his  signature  to  the  different 
witnesses  at  different  times.  But  the  con- 
cluding clause,  relating  to  the  attestation 
by  the  witnesses,  does  not  contain  the  words 
"at  the  same  time."  It  merely  prescribes 
that  the  witnesses  shall  attest  and  sub« 
scribe  in  the  presence  of  the  testator.  Ac- 
cordingly, even  under  the  Wills  Act,  the 
requirement  of  joint  presence  of  the  wit- 
nesses was  not  carried  beyond  the  time  of 
the  testator's  signing  or  acknowledging. 
The  prevailing  opinion  of  English  courts 
and  text-writers  has  been  that  it  is  not 
necessary  that  the  witnesses  should  attest 
and  sign  at  the  same  time,  or  that  both 
should  be  present  during  the  attestation. 
The  will  having  been  signed  or  acknowl- 
edged in  the  presence  of  both,  each  might 
attest  and  sign  during  the  absence  of  the 
other.  The  contrary  view,  expressed  obiter 
by  Lord  Brougham  in  Casement  v.  Fulton, 
5  Moore  P.  C.  C.  130,  13  Eng.  Reprint,  439, 
has  not  been   followed.     There  have  been 
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fieveral  decisions  that  the  witnesses  need 
not'  sign  in  the  presence  of  each  other 
(Faulds  ▼.  Jackson,  6  Notes  of  Cases  Supp. 
1;  Webh's  Case,  1  Deane  &  S.  Eccl.  Rep. 
1;  Cooper  ▼.  Bockett,  3  Curt.  Eccl.  Rep. 
648;  Sullivan  v.  Sullivan,  Ir.  L.  R.  3  Eq. 
299),  and  the  same  construction  of  the 
statute  has  been  approved  by  eminent  law 
writers  (1  Williams,  Exrs.  93;  6  Sug.  Real 
Prop.  St.  342;  1  Jarman,  Wills,  *S5).  The 
Virginia  court,  in  giving  the  same  effect  to 
a  statute  like  the  Wills  Act  (Green  v. 
Crain,  12  Gratt.  252),  did  not,  as  the  ma- 
jority opinion  says,  "repudiate  the  decisions 
of  the  English  courts  holding  the  contrary 
construction."  To  the  contrary,  it  was  in 
accord  with  the  English  courts. 

It  appears,  therefore,  that  under  both 
English  statutes  the  provision  that  an  act 
shall  be  done  by  two  or  more  witnesses  in 
the  presence  of  the  testator  does  not  require 
that  the  witnesses  do  the  act  at  the  same 
time,  or  in  the  presence  of  each  other.  It 
IS  enough  if  each  does  the  act  and  if  the 
testator  be  present  on  each  occasion.  The 
same  construction  should,  on  like  grounds, 
apply  to  a  provision,  like  that  of  §  1270  of 
the  Civil  Code,  that  the  testator  perform 
some  act,  or  make  some  declaration,  "in 
the  presence  of"  or  "to"  a  given  number  of 
witnesses.  The  necessity  for  the  joint  pres- 
ence  of  the  witnesses  during  any  part  of  the 
testamentary  act  exists  only  when  the  stat- 
ute contains  direct  and  explicit  language  to 
that  effect,  as  the  Wills  Act  does  when  it 
'declares  that  the  signature  shall  be  made 
or  acknowledged  by  the  testator  in  the  pres- 
ence of  two  or  more  witnesses  present  at 
the  same  time. 

The  American  statutes  governing  the 
jnaking  of  wills  have  imiformly  been  inter- 
preted in  accordance  with  these  views.  The 
2e<ri8lation  in  the  several  states  has  varied 
greatly,  some  of  the  statutes  being  modeled 
on  the  Statute  of  Frauds,  others  following 
the  Wills  Act,  while  some  (like  our  own) 
embody  certain  features  of  each  of  the  Eng- 
lish acts,  or  make  additional  provisions, 
like  that  of  declaration  that  the  paper  is  a 
will.  Wliere  the  statute  simply  provides 
that  a  will  must  be  in  writing  and  attested 
by  two  or  more  witnesses  subscribing  their 
names  thereto  in  the  presence  of  the  testa- 
tor, or  that  the  will  shall  be  signed  or  ac- 
knowledged in  the  presence  of  two  witnesses, 
who  shall  subscribe  the  will  in  the  pres- 
ence of  the  testator,  it  has  everywhere  been 
held  that  the  witnesses  need  not  be  together 
-during  the  act  of  signing  or  acknowledg- 
ment on  the  part  of  the  testator,  or  during 
their  own  attestation.  Moore  v.  Spier,  80 
Ala.  129;  Gaylor's  Appeal,  43  Conn.  82;  Re 
Porter,  9  Mackey,  493;  Webb  v.  Fleming, 
30  Ga.  808,  76  Am.  Dec.  675;  Flinn  t. 
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Owen,  58  HI.  Ill;  Hull  ▼.  Hull,  117  Iowa, 
738,  89  N.  W.  979;  Grubbs  v.  Marshall, 
11  Ky.  L.  Rep.  870,  13  S.  W,  447;  Chase 
V.  Kittredge,  11  Allen,  49,  87  Am.  Dec. 
687;  Cravens  v.  Faulconer,  28  Mo.  19; 
Welch  V.  Adams,  63  N.  H.  344,  66  Am. 
Rep.  521,  1  Atl.  1;  Re  Clark  (Prerog.)  » 
N.  J.  — ,  52  Atl.  222;  Watson  v.  Hinson, 
162  N.  C.  72,  77  S.  E.  1089,  Ann.  Cas. 
1916A,  870;  Sinunons  v.  Leonard,  91  Tenn. 
183,  30  Am.  St.  Rep.  875,  18  S.  W.  280; 
Barker  v.  Hinton,  62  W.  Va.  639,  69  S.  E. 
614,  13  Ann.  Cas.  1160;  Smith's  Will,  62 
Wis.  543,  36  Am.  Rep.  426,  note,  8  N.  W. 
616,  9  N.  W.  665.  Two  states  have  or  had 
statutes  substantially  identical  with  our 
own,  80  far  as  the  question  under  considera- 
tion is  concerned,  with  the  single  excep- 
tion that  subdivision  2  provides  for  signa- 
ture or  acknowledgment  in  the  presence  of 
or  to  "each  of"  the  attesting  witnessea. 
In  both  of  these  states  it  has  been  held  that 
the  witnesses  are  not  required  to  be  present 
at  the  same  time.  Rogers  v.  Diamond,  13 
Ark.  474;  Hoysradt  v.  Kingman,  22  N.  Y. 
372,  379.  The  prevailing  opinion  takes  the 
position  that  our  Code  section  is  to  be  given 
a  meaning  different  from  that  of  the  New 
York  statute,  for  the  reason  that  the  provi- 
sion in  force  in  California  does  not  embody 
the  word  "each."  I  think  this  argument 
gives  entirely  too  much  weight  to  what  the 
New  York  court  of  appeals  itself,  in  Hoys- 
radt V.  Kingman,  terms  a  "verbal  criticism." 
That  court  based  its  conclusion  upon  the 
fact  that  the  l^islature,  with  the  former 
statutes  and  the  judgments  of  the  courts 
upon  them  before  it,  drew  an  act  which 
omitted  the  significant  words  of  the  Wills 
Act,  "present  at  the  same  time,''  thereby 
plainly  indicating  that  it  did  not  intend  to 
adopt  that  requirement  of  the  Wills  Act. 
Our  own  statute  also  omits  these  words,  and 
contains  nothing  of  equivalent  import.  Nev- 
ertheless, the  majority  of  this  court  reaches 
what  seems  to  me  the  strange  conclusion 
that  our  legislature,  with  the  earlier  legis- 
lation on  the  subject  before  it,  designed  to 
adopt  the  rule  of  the  Wills  Act.  If  that 
was  the  purpose,  it  is  difficult  to  see  why 
the  clear  and  imambiguous  language  of  the 
Wills  Act,  requiring  presence  "at  the  same 
time,"  was  not  copied  into  our  law. 

No  case  is  cited,  and  I  have  found  none, 
holding  that  the  witnesses  must  be  present 
together,  except  where  the  statute  explicitly 
calls  for  such  unity,  as  in  Connecticut, 
where  it  was  provided  that  the  will  must 
be  attested  by  three  witnesses,  "all  of  them 
subscribing  in  his  presence  and  in  the  pres- 
ence of  each  other"  (Lane's  Appeal,  57  Conn. 
182,  4  L.R.A.  46,  14  Am.  St.  Rep.  94,  17 
Atl.  926),  or  in  Vermont,  where  the  statute 
demanded  attestati(m  and  subscription  by 
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''three  or  more  credible  witnesses  in  the 
presence  of  the  testator,  and  -of  each  other" 
(Adams  v.  Field,  21  Vt.  256),  or  in  Vir- 
ginia, under  a  statute  containing  the  words 
'*two  competent  witnesses  present  at  the 
same  time"   (Green  v.  Crain,  supra). 

When  the  legislature  of  this  state  enacted 
§  3276  of  the  Civil  Code,  it  had  before 
it  the  history  of  the  earlier  English  and 
American  legislation  and  the  decisions  in- 
terpreting that  legislation.  It  adopted  some 
of  the  provisions  of  the  Wills  Act  not  found 
in  the  Statute  of  Frauds.  For  example,  it 
provided  for  the  signing  by  the  testator  at 
the  end  of  the  will,  and  for  a  signing  or 
acknowledgment  in  the  presence  of  wit- 
nesses. But  it  omitted  the  clear  and  def- 
inite words  of  the  Wills  Act  "present  at  the 
same  time,''  which  alone  import  into  that 
statute  the  requirement  for  a  joint  presence 
of  the  attesting  witnesses.  As  was  said  by 
the  court  of  appeals  of  New  York,  the  in- 
ference is  irresistible  that,  if  it  had  been 
intended  to  change  the  settled  rule  that  the 
witnesses  need  not  be  present  together  at  any 
part  of  the  testamentary  act,  the  change 
would  have  been  made  by  incorporating  the 
words  which  were  used  to  accomplish  such 
change  in  the  legislation  of  England,  or 
other  words  of  like  import.  Hoysradt  v. 
Kingman,  supra.  The  omission  of  any  ex- 
press requirement  to  this  effect  ia  convin- 
cing evidence  that  on  this  point  the  legisla- 
ture intended  to  adopt  the  rule  of  tlie  Stat- 
ute of  Frauds  rather  than  that  of  the  Wills 
Act. 

Subdivision  2  of  §  1276  provides  that  the 
subscription  must  be  made  in  the  presence 
of  the  attesting  witnesses,  or  be  acknowl- 


edged by  the  testator  to  them  to  have  been 
made  by  him  or  by  his  authority.  It  was 
so  acknowledged  in  this  case.  The  testatrix 
acknowledged  to  the  two  witnesses  that  the 
subscription  to  the  will  had  been  made  by 
her.  Subdivision  3  declares  that  the  tes- 
tator must,  at  the  time  of  subscriptios 
or  acknowledgment^  declare  to  the  attesting 
witnesses  that  the  instrument  is  his  wilU 
Mrs.  Em  art  did  so  declare  to  both  of  the 
subscribing  witnesses.  There  is  no  more 
reason  for  reading  into  the  provisions  (sub- 
divisions 2  and  3 )  referring  to  the  subscrip- 
tion or  acknowledgment,  and  to  the  declara- 
tion to  the  witnesses,  a  requirement  that 
both  witnesses  must  be  present  at  the  same 
time,  than  there  was  for  reading  such  re- 
quirement into  the  provision  of  the  Wills 
Act  that  the  witnesses  must  sign  in  the 
presence  of  the  testator. 

Tlie  question  before  us  is  not  one  of 
policy;  it  is  one  of  interpretation  merely 
There  is  no  inherent  or  natural  right  to- 
pass  property  by  will.  The  privilege  is  con- 
ferred by  statute,  and  the  extent  and  tlie 
mode  of  its  exercise  are  determined  by  the 
legislative  provision.  The  courts  have  not 
the  right  to  overlook  the  failure  to  comply 
with  a  single  requirement  of  the  statute, 
whatever  their  view  of  its  wisdom  or  ne- 
cessity. Walker's  Estate,  110  Cal.  387,  30 
L.R.A.  460,  62  Am.  St.  Rep.  104,  42  Pac 
815.  But  neither  are  they  justified  in  read- 
ing into  the  law  a  demand  for  the  perform- 
ance of  any  act  or  formality  not  included 
within  its  terms.  I  think  just  that  ha^ 
been  done  in  this  case. 

I  concur:     Angellotti,  Ch.  J. 


Annotation — ^Wills:  necessity  that  attesting  witnesses  be  present  at  tlie 

same  time. 


The  question  as  to  necessity  of  the  wit- 
nesses to  a  will  being  present  at  the  same 
time  is  determined  largely  by  the  terms 
of  the  statute.  Under  the  most  usual 
form  of  statute,  merely  requiring  the 
will  to  be  sigmed  by  the  testator  and  at- 


tested by  witnesses  who  shall  subscribe 
their  names  in  the  presence  of  the  testa- 
tor, it  is  not  necessary  that  the  witness- 
es attest  the  will  in  the  presence  of  each 
other. ^  Some  cases  have  stated  it  not  to 
be  necessary  for  the  witnesses  to  "sign*'' 


iHoflfman  v.  Hoflfman  (1856)  26  Ala.  535, 
Bustainiiig  a  will  where  the  publication  was 
made  and  the  witnesses  attested  at  differ- 
ent times  and  in  the  presence  of  the  tes- 
tator, but  not  in  the  presence  of  each  other. 
The  statute  is  not  set  out  in  the  opinion, 
but  is  stated  to  be  nearly  the  same  as  the 
Statute  of  20  Car.  II.  "chap.  3.  See  the 
statute  set  out  in  Woodcock  v.  McDonald, 
infra,  note  2. 

Re  Porter  (1892)  9  Mackey  (D.  C.)  493. 
The  statute  required  the  will  to  be  signed 
by  the  testator  and  "attested  and  sub- 
scribed in  the  presence  of  the  said  testator" 
by  the  witnesses.  The  will  in  question  was 
L.K.A.1917F. 


attested  by  two  witnesses,  subsequently  by 
a  third  in  the  presence  of  the  testator  and 
one  of  the  previous  witnesses.  This  case 
was  reversed  by  Supreme  Court  of  the 
United  States  on  other  grounds  in  (1896) 
162  U.  S.  478,  40  L.  ed.  1044,  16  Sup.  Ct. 
Rep.  871. 

Notes  v.  Doyle  (1909)  32  App.  D.  C.  413^ 
(dictum). 

Johnson  v.  Johnson  (1886)  106  Ind.  475, 
55  Am.  Rep.  762,  7  N.  E.  201.  The  statute 
is  not  set  out,  but  is  stated  to  be  similar 
to  the  English  Statute  of  Charles  II.  The 
will  in  question  was  written  and  signed  by 
I  the  testator  and  attested  by  one  of  the- 
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or  "subscribe"  in  the  presenee  of  each 
other,  apparently  treating  the  "aigning" 
or  "subscribing"  as  synonomoua  with  at- 


testation.' It  has  been  argued  that^  un- 
der a  statute  requiring  witnesses  to  make 
a  will  effectual,  "each  witness  ought  him- 


•ubgcribing  witnesses,  but  not  attested  by 
the  other  until  about  four  months  there- 
after. 

Dewey  v.  Dewey  (1840)  1  Met.  (Mass.) 
340.  35  Am.  Dec.  367.  The  statute  in- 
volved in  this  case  was  substantially  the 
Knglish  Statute  of  29  Car.  II.  cfaap.  3,  §  6, 
vhioh  required  that  all  ''devices  of  land 
«haU  be  attested  and  subscribed  in  the 
presence  of  the  devisor  by  three  or  four 
•credible  witnesses."  The  court  stated  that, 
although  it  had  .been  somewhat  changed 
and  the  language  rendered  more  concise,  the 
requirement  as  to  the  attestation  of  wit- 
nesses was  noi  varied.  One  of  the  witnesses 
to  the  will  involved  in  this  case  had  attested 
«t  a  different  time  from  and  in  the  absence 
of  the  other  two.  This  case  is  cited  with 
approval  in  Kla  v.  Edwards  (1860)  16  Gray 
(Mass.)  01,  where  it  is  stated  that  it  is  not 
necessary  that  the  attesting  witnesses 
should  ^'subscribe"  their  names  in  the  pres- 
ence of  each  other. 

Eelbeek  v.  Granberry  (1803)  3  N.  C.  (2 
Hayw.)  232,  2  Am.  Dec.  624,  sustaining  a 
will  attested  by  one  witness  at  the  time  it 
was  signed  by  the  testator  and  by  another 
on  the  next  day,  upon  an  acknowledgment 
of  the  signature  by  the  testator. 

Raudebaugh  v.  Shelley  (1856)  6  Ohio  St. 
307. 

Tucker  v.  Oxner  (1869)  12  Rich.  L.  (S. 
C)    141    (dictum). 

Smith's  Will  (1881)  52  Wis.  543,  36  Am. 
Rep.  426,  note,  8  N.  W.  616,  9  N.  W.  665. 
Witnesses  need  not  attest  and  subscribe  a 
will  in  the  presence  of  each  other  under  a 
statute  requiring  a  will  to  be  "attested  and 
subscribed  in  the  presence  of  the  testator 
by  two  or  more  competent  witnesses." 

Logue  V.  Stanton  (1857)  6  Sneed  (Tenn.) 
97.  A  statute  provided  that  a  will  ''shall 
be  signed  by  him  (the  testator),  or  some 
other  person  in  his  presence  and  by  his  di- 
rections, and  subscribed  in  his  presence  by 
two  witnesses  at  least.''     (Dictum.) 

A  will  attested  by  the  witnesses  at  dif- 
ferent times  was  sustained  in  Dudlevs  ▼. 
Du<lleys  (1832)  3  Leigh  (Va.)  436,  but  no 
•question  was  raised  on  this  point.  The 
case  was  apparently  decided  under  a  stat- 
ute similar  to  the  Statute  of  Charles  II. 

In  Payue  v.  Payne  (1891)  54  Ark.  415, 
16  S.  W.  1,  a  testator,  having  had  his  will 
attested  by  one  witness,  took  it  to  a  jus- 
tice of  the  peace  and  asked  him  to  sign  and 
certify  it  in  his  official  capacity.  The  court 
•disregarded  the  official  certificate  attached 
^}y  the  justice,  and  held  the  justice  a  wit- 
ness to  the  will  and  thereupon  sustained  it, 
without  reference,  however,  to  the  witnesses 
not  having  been  in  the  presence  of  each 
other  in  making  the  attestation. 

« Woodcock  v.  McDonald  (1867)  30  Ala. 
411,  sustaining  a  will  written  by  one  wit- 
ness and  witnessed  by  him,  and  a  day  or  two 
.after  witnessed  by  another  witness,  to  whom 
the  signature  was  acknowledged,  and  wit- 
L.R.A.1917F. 


nessed  by  a  third  witness,  as  was  required 
for  the  devise  of  real  estate,  about  four 
months  after  the  two  witnesses  had  sub- 
scribed their  names,  the  will  being  produced 
to  the  third  witness  and  the  signature  of 
the  testator  acknowledged.  The  statute  re- 
quired that  a  will  be  signed  by  testator 
and  "attested  by  three  or  more  respectable 
witnesses  subscribing  their  names  thereto 
in  the  presence  of"  the  devisor.  Apparent- 
ly this  was  the  same  statute  as  was  in- 
volved in  Hoffman  v.  Hoffman  (1655)  26 
Ala.  535. 

Moore  v.  Spier  (1895)  80  Ala.  129,  stat- 
ing that  a  statute  requiring  a  will  to  be 
signed  bv  testator  and  attested  by  wit- 
nesses, 'who  must  subscribe  their  names 
thereto  in  the  presence  of  the  testator/*  does 
not  require  the  witnesses  to  sign  in  the 
presence  of  each  other. 

Gaylor's  Appeal  (1876)  43  Cam*  82.  The 
statute  required  a  will  to  be  in  writing, 
signed  by  testator  and  attested  by  three 
witnesses,  "all  of  them  subscribing  in  his 
(testator's)    presence." 

Webb  V.  Fleming  (1860)  30  Ga.  808,  76 
Am.  Dec.  676  (see  Georgia  statute  set  out 
in  Re  Emart,  ante,  866;  Flinn  ▼.  Owen 
(1871)  58  m.  Ill  (see  lUmois  statute  set 
out  in  Rx  £iCAirr). 

Deake's  Appeal  (1888)  80  He.  50,  12  Atl. 
700.  The  statute  required  a  will  to  be 
"subscribed  in  his  (testator's)  presence  by 
three  credible  attesting  witnesses." 

Woodstock  College  v.  Hankey  (1917)  129 
Md.  675,  99  Atl.  962.  The  statute  required 
the  will  to  be  signed  by  testator  and  attest- 
ed ''and  subscribed  in  the  presence  of  the 
said  devisor"  by  credible  witnesses. 

Hogan  v.  Grosvenor  (1845)  10  Met. 
(Mass.)  54,  43  Am.  Dec.  414  (witnesses  had 
attested  at  different  times;  see  form  of 
Massachusetts  statute,  supra) ;  Ela  v.  Ed- 
wards (1860)  16  Grajr  (Blass.)  91. 

It  is  stated  obiter  in  Cliase  v.  Kittredge 
(1865)  11  Allen  (Mass.)  40,  87  Am.  Dec. 
687,  that  the  Massachusetts  statute  (set 
forth  above)  does  not  require  that  the  wit- 
nesses should  subscribe  in  the  presence  of 
each  other. 

Cravens  v.  Faulconer  (1859)  28  Mo.  19. 
The  statute  required  every  will  to  be  signed 
by  testator  and  to  be  "attested  by  two  or 
more  competent  witnesses  subscribing  their 
names  to  the  will  in  the  presence  of  the 
testator  " 

Grimm  v.  Pittman  (1892)  113  Mo.  56,  20 
S.  W.  665.  In  this  case  the  testator  took 
his  will,  already  signed,  to  the  store  of  one 
of  the  witnesses;  the  witness,  at  the  re- 
quest of  the  testator,  signed  as  a  witness, 
whereupon  the  second  witness  was  sent  for, 
and  upon  his  arrival  he  signed  as  a  witness. 

Holyoke  v.  Sipp  (1906)  77  Neb.  394,  109 
N.  W.  506;  Welch  v.  Adams  (1885)  63  N. 
H.  344.  56  Am.  Rep.  521,  1  Atl.  1. 

In  Re  Clark  (1900)  —  N.  J.  — ,  52  Atl. 
222,  the  fact  that  one  of  the  witnesses  to 
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self  to  be  able  to  prove  every  fact  essen- 
tial to  a  valid  will ; "  that  if  the  will  is 
not  attested  in  the  presence  of  the  wit- 
nesseSy  present  at  the  same  time,  this 
cannot  be  done.  But  the  validity  of  this 
argument  has  been  denied.'  Again,  it 
has  been  argued  that  the  witnesses  must 
attest  with  reference  to  one  and  the 
same  act  or  declaration  of  the  testator. 
In  answer  to  this  the  Iowa  court  has 
said:  ''It  seems  to  be  well  settled  that, 
in  the  absence  of  statute,  it  is  not  requi- 
site that  the  attestation  by  the  two  wit- 
nesses be  in  each  other's  presence;  and 
therefore  it  is  evident  that  they  cannot 
always  be  witnesses  of  exactly  the  same 
act  or  declaration  on  the  part  of  the  tes- 
tator indicating  his  acknowledgment  of 
the  instrument."* 

It  not  being  required  that  the  will  be 
attested  by  the  witnesses  in  the  presence 
of  each  other,  it  necessarily  follows  that 
it  is  not  necessary  that  it  be  attested  by 
both  witnesses  at  the  same  time,  and  it 
has  been  expressly  so  held.'  It  is,  of 
course,  possible  that  the  interval  may  be 
very  brief.  The  facts  as  to  the  attesta- 
tion are  shown  in  the  footnotes. 

The  statutes  construed  in  the  cases 
previously  discussed  are,  as  may  be  ob- 


served, substantially  the  same,  as  re- 
gards the  requirements  as  to  attestation^ 
as  the  Ex^lish  Statute  of  Frauds  and 
Perjuries,  29  Car.  11.  chap.  3,  §  5, 
which  provided  "that  all  devises  and 
bequests  of  any  lands  or  tenements 
shall  be  in  writing  and  signed  by  the 
party  so  devising  the  same,  or  by  some 
other  person  in  his  presence  and  by  his 
express  directions,  and  shall  be  attested 
and  subscribed  in  the  presence  of  the 
said  devisor  by  three  or  four  credible 
witnesses;  or  else  they  shall  be  utterly 
void  and  of  noneffect."  The  construc- 
tion put  upon  this  statute  by  the  English 
cases  is  in  accord  with  the  doctrine  of 
the  American  eases;  that  is,  that  it  is 
not  necessary  for  the  witnesses  to  be 
present  at  the  same  time.^ 

It  will  be  observed  that  the  statutes 
involved  in  the  foregoing  cases  require 
merely  a  signing  by  the  testator,  there 
being  no  express  requirement  that  it  be 
in  the  presence  of  the  witnesses.  Either 
a  signing  in  the  presence  of  the  witness- 
es, or  an  acknowledgment  by  the  tes- 
tator in  such  presence,  is  necessary 
however;  this  is  implied  from  the  require- 
ment that  the  will  be  attested  by  wit- 
nesses.   Some  statutes  expressly  require 


a  win  signed  in  the  absence  of  the  other  is 
stated  not  to  invalidate  the  will.  The  will, 
however,  was  held  invalid  for  other  reasons. 

Watson  v.  Hinson  (1913)  162  N.  C.  72, 
77  S.  E.  1089,  Ann.  Cas.  1915A,  870;  Sim- 
mons V.  Leonard  (1891)  91  Tenn.  183,  30 
Am.  St.  Rep.  875, 18  S.  W.  280.  See  statute 
set  out  in  He  Emabt,  ante,  866. 

A  will  that  was  attested  by  two  of  the 
witnesses  at  another  time  than  that  at 
which  it  was  attested  by  the  third  was  held 
invalid  in  Fleming  v.  Morrison  (1904)  187 
Mass.  120,  105  Am.  St.  Hep.  386,  72  N.  E. 
499,  upon  the  ground  that  when  it  was 
attested  by  the  one  witness  the  testator 
did  not  intend  it  as  his  will,  but  intended 
it  to  deceive  a  beneficiary  therein  named. 

•  Woodcock  V.  McDonald  (1857)  30  Ala. 
411. 

4  Hull  V.  Hull  (1902)  117  Iowa,  738,  89 
N.  W.  979. 

•  Johnson  v.  Johnson  (1886)  106  Ind. 
475,  55  Am.  Rep.  762,  7  N.  E.  201. 

6  Anonymous  (1741)  2  Atk.  176,  note  26 
Eng.  Reprint,  510,  note;  Anonymous  (1682) 
2  Ch.  Ca.  109,  22  Eng.  Reprint,  870,  1  Eo. 
Cas.  Abr.  403,  21  Eng.  Reprint,  1134;  Cook 
V.  Parsons  (1701)  Prec.  in  Ch.  184,  24  Eng. 
Reprint,  80,  2  Vern.  429,  23  Eng.  Reprint, 
952;  Westbeech  v.  Kennedy  (1813)  1  Ves. 
&  B.  362,  35  Eng.  Reprint,  141. 

A  will  which  was  not  attested  by  the 
witnesses  in  the  presence  of  each  other  was 
sustained  in  White  v.  British  Museum 
(1829)  6  Bing.  310,  130  Eng.  Reprint,  1299; 
but  the  objection  to  the  validity  of  this 
will  was  upon  another  ground. 
L.R.A.1917F. 


In  Wright  v.  Wright  (1831)  7  Bing.  458, 
131  Eng.  Reprint,  177,  5  Moore  &  P.  319^ 
4  Car.  &  P.  389,  a  will  attested  by  the 
witnesses  at  different  times  was  sustained 
upon  the  authority  of  White  v.  British 
Museum   (Eng.)   supra. 

It  is  admitted  in  Grayson  v.  Atkinson 
(1752)  2  Ves.  Sr.  456,  28  Eng.  Reprint,  291, 
1  Dick.  158,  21  Eng.  Reprint,  229,  that  so 
far  as  the  cases  have  gone  ''the  testator's 
signing  in  presence  of  the  witnesses  may  be 
at  different  times.**  It  is  stated,  how^ever, 
to  be  a  much  greater  security  against  per- 
jury to  require  all  the  witnesses  to  be  pres- 
ent at  the  same  time. 

In  addition  to  the  foregoing  English 
cases,  the  case  of  Ellis  v.  Smith  (1754)  1 
Ves.  Jr.  11,  30  Eng.  Reprint,  206,  has  been 
frequently  cited  in  support  of  the  proposi- 
tion that  the  witnesses  need  not  be  present 
at  the  same  time.  The  question  in  this 
case  was  whether  an  acknowledgment  to 
the  witnesses  satisfied  the  requirements  of 
the  Statute  of  Frauds.  In  determining  thi& 
question,  it  was  stated  arguendo  that,  an 
attestation  before  the  witnesses  at  differ- 
ent times  being  good  according  to  the  cases^ 
an  acknowledgment  by  the  testator  must 
be  sufficient,  since  the  testator  could  not 
sign  each  time.  It  does  not  appear  whether 
the  witnesses  in  this  case  attested  at  the 
same  or  different  times.  The  rule  that 
witnesses  may  attest  at  different  times  i» 
criticized,  but  regarded  as  settled. 
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a  signing  or  aeknowledgment  ''in  the 
presence  oi"  the  witnesses. 

The  Kentucky  statute  involved  in 
Grubbs  v.  Marshall  ^  is  practically  iden- 
tical with  the  California  statute  involved 
in  Eb  Ekabt,  ante,  866.  The  Kentucky 
statute  provides  that  if  a  will  is  not 
wholly  written  by  the  testator  "the  sub- 
scription shall  be  made  or  the  will  ack- 
nowledged by  him  in  the  presence  of  at 
least  two  credible  witnesses,  who  shall 
subscribe  the  will  with  their  names  in 
the  presence  of  the  testator."  The  court, 
after  ^reviewing  the  evidence  in  this 
case,  states  that  it  shows  that  the  testa- 
tor made  his  mark  before  acknowledg- 
ing the  will  in  the  presence  of  the  first 
witness,  and  some  addition  to  or  tracing 
of  the  mark  in  the  presence  of  the  sec- 
ond witness.  There  was  some  dispute  in 
the  evidence,  however,  as  to  the  making 
of  the  mark,  but  the  court  concluded 
that  this  was  immaterial;  that,  as  both 
of  the  witnesses  testified  that  "the  testa- 
tor acknowledged  the  will,  respectively, 
in  their  presence,  we  think  the  law  was 
substantially  complied  with  as  to  the 
manner  of  its  execution,  for  it  is  not 
required,  nor  do  we  see  why  it  should  be 
treated  indispensable,  for  subscribing 
witnesses  to  be  present  at  the  same  time 
and  place  when  the  will  is  acknowledged 


if  it  be  in  fact  done  in  presence  of  each 
of  them." 

The  statute  involved  in  Re  Emart  re- 
quires the  testator  to  subscribe  "in  the 
presence  of  the  attesting  witnesses"  or 
acknowledge  the  will  to  them.  This,  the 
court  hol(&,  contrary  to  the  Kentucky 
decision,  requires  the  presence  of  the 
attesting  witnesses  at  the  same  time.  It 
will  be  noticed  that  the  will  involved  in 
Re  Ekajekt  was  neither  attested  nor  sub- 
scribed by  the  witnesses  present  at  the 
same  time.  Some  language  used  by  the 
court  indicates  that  it  would  not  be  fatal 
to  the  validity  of  the  will  if  the  mere 
act  of  subscription  by  the  witnesses  did 
not  take  place  in  the  presence  of  each 
other,  if  the  will  was  subscribed  or  ac- 
knowledged before  them,  both  being 
present  at  the  same  time. 

Other  statutes  require  the  subscription 
or  acknowledgment  to  be  in  the  presence 
of  "each"  of  the  attesting  witnesses.  Un- 
der this  form  of  statute  it  is  held  that 
the  will  need  not  be  attested  by  witness^ 
es  present  at  the  same  time.'  Other 
courts  have  stated  that  it  is  not  neces- 
sary for  the  witnesses  to  be  present  at 
the  same  time  when  they  sign  or  sub- 
scribe, apparently  treating  the  "signing" 
or  "subscribing"  as  synonymous  with  at- 
testation.® 


7  (1890)  11  Ky.  L.  Rep.  870,  13  S.  W. 
447. 

SHoysradt  v.  Kingman  (1860)  22  N.  Y. 
372.  In  this  case  the  scrivener  witnessed 
the  will  at  the  time  of  signing  by  the  tes- 
tator; the  will  was  then  put  into  an  un- 
Evealed  envelop  and  was  taken  by  the  tes- 
tator to  another  of  the  witnesses,  living  a 
short  distance  from  the  first,  to  whom  the 
testator  acknowledged  the  execution  and 
declared  it  to  be  his  last  will;  whereupon 
the  witness  signed  it  at  his  request  and  in 
his  presence.  This  was  repeated  before  the 
third  witness,  who  lived  in  the  same  neigh- 
borhood, to  whom  the  testator  took  the  will 
as  soon  as  the  second  witness  had  attested 
it.    See  infra  for  form  of  statute. 

An  opinion  is  expressed  in  Jauncey  v. 
Thome  (1846)  2  Barb.  Ch.  (N.  Y.)  40,  45 
Am.  Dec.  424,  after  a  review  of  the  English 
cases,  that  it  is  not  necessary  under  the 
original  Statute  of  Charles  II.  for  the  wit- 
nesses to  be  present  at  the  same  time;  but 
it  does  not  appear  that  the  chancellor  gave 
attention  t-o  the  New  York  statute  br  ex- 
pressed an  opinion  as  to  the  rule  there- 
under. 

Re  Carey  (1805)  14  Misc.  486,  36  N.  Y. 
Supp.  817,  a(flrmed  in  (1807)  24  App.  Div. 
531,  49  N.  Y.  Supp.  32. 

Re  Diefenthaler  (1903)  39  Misc.  765,  80 
N.  Y.  Supp.  1121.  A  will  was  subscribed 
by  the  testator  in  the  presence  of  one  of  the 
witnesses,  who  thereupon  signed  as  a  wit- 
ness; a  few  davs  thereafter  the  will  was 
L.R.A.19nF. 


presented  to  the  second  witness,  and  ac- 
knowledged and  thereupon  signed  bv  him. 

Re  Roe  (1913)  82  Mise.  665,  143*  N.  Y. 
Supp.  999;  Barry  v.  Brown  (1883)  2  Dem. 
(N.  Y.)  309;  Lyman  v.  Phillips  (1883)  3 
Dem.  (N.  Y.)  459,  affirmed  in  (1885)  98 
N.  Y.  267;  Re  Potter  (1890)  33  N.  Y.  S.  R. 
936,  12  N.  Y.  Supp.  105. 

A  will  attested  by  the  witnesses  at  dif- 
ferent times  was  sustained  in  Re  Levengs- 
ton  (1913)  168  App.  Div.  69,  142  N.  Y. 
Supp.  829,  and  Re  Bogart  (1884)  67  How. 
Pr.  (N.  Y.)  313;  but  there  was  no  question 
raised  upon  this  point. 

An  instrument  entirely  in  the  handwrit- 
ing of  the  decedent,  which  was  not  attested 
by  tiie  witnesses  at  the  same  time  nor  in 
the  presence  of  each  other,  was  admitted 
as  a  will  in  Re  Palmer  (1904)  42  Misc.  469, 
87  N.  Y.  Supp.  249,  without  any  discussion 
of  the  necessity  of  attesting  in  the  pres- 
ence of  each  other. 

•  Rogers  v.  Diamond  (1852)  13  Ark.  474. 
The  statute  here  requires  that  the  will  be 
signed  by  testator  in  presence  of  each  of 
the  attesting  witnesses,  or  acknowledged  to 
each  of  attesting  witnesses,  and  that  there 
shall  be  two  attesting  witnesses,  "each  of 
whom  shall  sign  his  name  as  a  witness  at 
the  end  of  the  will  at  the  request  of  the 
testator."  The  statutory  provision  in  ques- 
tion superseded  one  which  expressly  re- 
quired the  witnesses  to  subscribe  their 
names  in  the  presence  of  each  other.  It  is 
here  stated:     ''We  think  the  statute  does 
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The  New  York  statute  required  tliat  the 
subscription  by  the  testator  be  made  by 
him  '^in  the  presence  of  each  of  the  attest- 
ing witnesses,  or  shall  be  acknowledged 
by  him  to  have  been  so  made  to  each  of 
the  attesting  witnesses.  .  .  .  There 
9hall  be  at  least  two  attesting  witnesses, 
each  of  whom  shall  sign  his  name  as  a* 
witness  at  the  end  of  the  will,  at  the 
request  of  the  testator."  The  New  York 
court  of  appeals  ^^  in  discussing  this 
statute  refers  to  the  English  Statute  of 
Victoria  (discussed  below),  in  which  it  is 
expressly  required  that  the  witnesses 
i^all  be  present  at  the  same  time,  and 
states  that,  while  that  statute  carefully 
provides  that  the  attesting  witnesses 
shall  be  present  at  the  same  time,  the 
legislature  of  New  York  has  been  con- 
tent to  abide  by  the  rule  that  it  is  not 
necessary  for  them  to  be  present  at  the 
same  time, — a  rule  which  had  been  es- 
tablished by  the  adjudications  of  the 
courts  prior  to  the  enactment  of  the 
English  statute  above  referred  to.  Con- 
tinuing the  court  states :  "There  is  noth- 
ing in  the  Revised  Statutes  equivalent 
to  the  language  of  the  new  English  act 
in  this  respect,  or  which  in  any  way  in- 
dicates an  intention  to  require  the  wit- 
nesses to  attest  at  the  same  time.  On 
the  contrary,  the  language,  it  seems  to 
me,  contemplates  that  the  witnesses  may 
attest  separately.  The  words,  'each  of 
the  attesting  witnesses,'  as  twice  used  in 
the  second  division  of  the  section,  are 
distributive  in  their  usual  signification. 


The  word  'eaeh'  is  very  commonly  used 
in  opposition  to  both  or  all,  for  the  pur« 
pose  of  showing  that  the  subjects  or 
things  spoken  of  are  to  be  taken  separ- 
ately, and  not  collectively.  The  word, 
it  is  true,  is  used  inaccurately  when  ap- 
plied  to  the  act  of  signing,  but  with 
perfect  correctness  where  it  relates  to 
the  act  of  acknowledging."  After  stat- 
ing that  the  rule  was  well  settled  that 
it  was  not  necessary  for  the  witnesses 
to  be  present  at  the  same  time,  the  court 
continues  that  if  the  legislature  had  in- 
tended to  change  that  rule,  it  would  have 
done  so  by  explicit  language. 

The  Statute  of  1  Vict.  chap.  26,  §  9, 
provides  "that  no  will  shall  be  valid  un- 
less it  shall  be  in  writing  and  executed 
in  manner  hereinafter  mentioned;  (that 
is  to  say),  it  shall  be  signed  at  the  foot 
or  end  thereof  by  the  testator,  or  by 
some  other  person  in  his  presence  and 
by  his  direction;  and  such  signature 
shall  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and 
such  witnesses  shall  attest  and  subscribe 
the  will  in  the  presence  of  the  testator, 
but  no  form  of  attestation  shall  be  nec- 
essary." The  7th  section  of  the  Indian 
Will  Act,  No.  25,  of  1838,  which  was 
copied  from  1  Vict.  chap.  26,  §  9,  supra, 
with  the  single  omission  of  the  words 
"attest  and"  after  "shall"  and  before 
"subscribe,"  came  before  the  privy  coun- 
cil in  Casement  v.  Fulton  **  and  it  was 
held  that  the  subscription  by  the  wit- 


not  require  a  simultaneous  attestation,  or 
that  the  witnesses  should  subscribe  in  the 
presence  of  each  other." 

Willis  V.  Mott  (1857)  86  K.  Y.  486.  The 
persons  signed  the  will  on  different  days 
and  not  in  the  presence  of  each  other. 

Re  Engler  (1907)  56  Misc.  218,  107  N.  Y. 
Supp.  222. 

lOHoysradt  v.  Kingman  (1860)  22  N.  Y. 
372. 

li  (1845)  6  Mowe,  P.  C.  C.  130,  13  Bng. 
Reprint,  439.  Accordingly,  a  will  was  held 
not  properly  executed  where  it  was  wit- 
nessed by  one  witness  at  the  time  it  was 
signed  by  the  testator,  and  a  few  hours 
later  by  another  witness  who  had  been 
brought  for  that  purpose,  and  to  whom  the 
testator  acknowledged  his  subscription  in 
the  presence  of  both  witnesses,  the  witness 
first  signing  also  acknowledging  his  sub- 
scription. The  court  takes  the  view  that  a 
witness  to  a  will  cannot  acknowledge  his 
subscription  so  as  to  validate  it. 

In  accord  with  this  decision  a  will  was 
held  not  good  where  it  was  signed  by  mark 
by  the  testatrix  in  the  presence  of  one  wit- 
ness, who  thereupon  subscribed  his  name  as 
a  witness,  and  several  days  thereafter  the 
testatrix  ackmowledged  her  will  and  mark 
L.R.A.1917F. 


in  the  presence  of  a  second  witness,  the 
former  witness  being  present  also,  where- 
upon the  second  witness  signed.  Allen's 
Goods  (1839)  2  Curt.  :Ek?cl.  Rep.  (Eng.)  331. 
A  similar  decision  appears  in  Simmonds's 
Goods  (1842)  3  Curt.  Eccl.  Rep.  (Eng.)  79, 
where  a  will  signed  by  the  testator  in  the 
absence  of  all  the  witnesses  was  after  ac- 
knowledged in  the  presence  of  one  witness, 
who  thereupon  signed  as  a  witness,  an(| 
sometime  thereafter  it  was  acknowledged  in 
the  presence  of  a  second  witness,  the  for- 
mer witness  being  present,  whereupon  the 
second  witness  signed. 

In  Moore  v.  King  (1842)  3  Curt.  Eccl. 
Rep.  (Eng.)  243,  a  codicil  was  held  not  good 
where  it  was  attested  by  one  witness  at  the 
time  of  the  subscription  by  the  testator, 
and  subsequently  acknowledged  in  the  pres- 
ence of  a  second  witness,  the  former  being 
present,  whereupon  the  second  signed  as  a 
witness. 

A  will  attested  by  one  witness  at  the 
time  of  subscription  by  the  testator,  in  the 
absence  of  the  other  witness,  who  was  then 
called  in  and,  in  the  presence  of  the  tes- 
tator and  the  former  witness,  signed  as  a 
witness,  was  held  invalidl}^  executed,  in 
Wyatt  V.  Berry  L.  R.   [1893]  P.  5   (Eng.) 
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nesses  as  well  as  the  signing  or  acknowl- 
edgment by  the  testator  must  take  place 
when  the  ^fitnesses  are  present  together. 
The  court  argues :  ''It  is  not,  perhaps,  so 
important  that  the  witnesses  should  both 
sign  in  each  other's  presence;  neverthe- 
less, it  is  of  importance,  for  it  gives  an 
additional  security  against  fraud  or  mis- 
take, the  signature  being  an  act — the 
acknowledgment  only  a  word.  But  be 
the  reason  what  it  may,  if  the  law  has 
said  that  the  witnesses  must  sign  in  each 
other's  presence,  we  are  bound;  and 
there  can  be  no  reasonable  doubt  raised 
that  the  words  of  the  act  amount  to  this 
requisition:  The  testator  is  to  sign  or 
acknowledge  in  the  presence  of  the  wit- 
nesses present  at  the  same  'time.'  He  is 
not  to  sign  or  acknowledge  before  the 
witnesses  present  at  different  times.  But 
here  he  has  acknowledged  before  them, 
present  at  the  same  time.  Then  must 
the  witnesses  who  subscribe  be  present 
at  the  same  timet  We  think  the  words 
admit  of  no  other  construction,  for  it  is 
'and  such  witnesses  shall  subscribe.' 
Now  this  forms  one  sentence  with  the 
preceding  words,  'present  at  the  same 
time,'  and  'such'  must  plainly  be  read, — 
8«eh  present  witnesses,  or  'such'  witness- 
es so  being  present  at  the  same  time. 
*Such'  describes  not  merely  the  names  of 
the  witnesses,  but  all  that  is  previously 
enacted  respecting  them.  One  quality 
of  these  witnesses  is  their  being  present 
at  the  same  time.  Therefore  we  cannot 
limit  the  meaning  of  the  large  word  of 
reference,  'such,'  to  the  mere  names  or 
persons  of  the  witnesses;  it  must  em- 


brace what  had  just  been  said  of  their 
presence;  it  must  mean  'the  witnesses, 
etc.,  present  at  the  same  time.'  To  be 
sure,  a  very  short  end  would  be  made  of 
this  controversy,  were  we  to  read  the 
enactment  as  we  are  called  upon  to  do 
in  the  argument,  and,  stopping  short  at 
the  early  part  of  the  section,  we  were  to 
suppose  that,  'executed  in  manner  here- 
inafter mentioned,'  refers  only  to  the 
signing  or  acknowledging  by  the  testa- 
tor, and  not  to  the  attestation  of  the 
witnesses.  But  so  extraordinary  a  con- 
struction would  also  make  a  short  end 
of  the  whole  provision,  and  would  dis- 
pense with  the  necessity  of  any  witnesses 
at  all,  and  of  any  subscription  by  wit- 
nesses, whether  in  each  other's  presence 
or  not;  for  the  statute  very  probably 
would  be  confined  to  the  not  executing 
by  the  testator,  and  no  further  invalid- 
ity could  possibly  arise  from  any  want 
of  attestation." 

The  court  in  Casement  v.  Fulton, 
supra,  regarded  the  Indian  Statute  as 
practically  the  same  as  the  Statute  of 
Victoria  on  the  point  in  question,  so  that 
its  construction  was  in  effect  a  construc- 
tion of  the  Statute  of  Victoria.  The 
construction  thus  put  upon  the  statute 
has  not  been  followed  by  the  English 
courts,  but  wills  have  been  admitted  to 
probate  although  the  witnesses  did  not 
subscribe  in  the  presence  of  each  other, 
if  the  will  was  signed  or  acknowledged 
when  all  were  present  together.*' 

A  statute  similar  to  the  Statute  of 
Victoria  was  enacted  in  Virginia,  which 
provided  that  "no  will  shall  be  valid  un- 


62  L.  J.  Prob.  N.  S.  28,  68  L.  T.  N.  S.  416, 
1  Reports,  462,  on  the  authority  of  Moore 
v.  King  (Eng.)  Bupra,  and  Hiiidmarsh  v. 
Charlton  (1861)  8  H.  L.  Caa.  160,  11  Eng. 
KepriDt,  388,  7  Jur.  N.  S.  611,  4  L.  T.  N.  S. 
125,  0  Week.  Rep.  521,  the  court  making 
no  mention  of  tne  different  principles  on 
which  these  cases  were  decided. 

i«  Webb's  Goods  (1875)  1  Jur.  N.  S. 
(Eng.)  1096,  admitting  a  will  to  probate 
where  the  will,  signed  by  the  testatrix  was 
produced  in  the  presence  of  both  witnesses, 
and  the  signature  thereto  acknowledged  by 
the  testatrix,  whereupon  one  of  the  wit- 
nesses left  the  room  and  in  his  absence  the 
other  subscribed  his  name  as  a  witness.  In 
a  short  time  the  witness  that  had  thus  left 
returned,  and  in  the  presence  of  the  tes- 
tatrix and  the  witness  who  had  signed  also 
subscribed  as  a  witness. 

The  unreported  case  of  Chad  wick  v.  Pal- 
mer is  referred  to  in  Webb's  Goods  (Eng.) 
supra,  and  it  is  there  stated  that  Sir  H. 
Jenner  Fust  said  in  the  Chadwick  Case 
that,  ^'according  to  the  decisions  of  the 
court  since  Casement  v.  Fulton  (1845)  5 
Moore,  P.  C.  C.  130,  13  Eng.  Reprint,  439, 
L.R.A.1917F. 


it  is  not  necessary  that  both  the  witnesses 
should  subscribe  in  the  presence  of  each 
other.  If  the  deceased  signs  his  name  in 
the  presence  of  two  witnesses  present  at 
the  same  time,  and  those  two  subscribed 
their  names  in  the  presence  of  the  testator, 
it  is  a  sufficient  compliance  with  the  stat- 
ute." ) 

In  Sullivan  v.  Sullivan  (187ft)  Ir.  L.  R.  3 
Eq.  209,  a  codicil  signed  by  the  testator  in 
the  presence  of  two  witnesses  present  at  the 
same  time  was  held  valid  although  the  wit- 
nesses did  not  subscribe  in  the  presence  of 
each  other,  but  each  did  subscribe  in  the 
presence  of  the  testator.  The  court  regards 
the  rule  as  settled  in  England  that  wit- 
nesses .need  not  sign  in  the  presence  of  each 
other. 

Casement  v.  Fulton  was  heard  before  the 
judicial  committee  of  the  privy  council  and 
the  decision  was  rendered  on  July  2oth, 
1845,  bv  Lord  Brougham.  A  little  over  a 
month  before  this,  on  June  14,  1845,  Lord 
Brougham,  speaking  for  the  judicial  com- 
mittee of  the  privy  council  in  the  case  of 
Faulds  V.  Jackson  (1845)  6  \otes  of  Cases 
*Supp.  (Eng.)  1,  admitted  a  will  to  probate 


878        ANNOTATION— WILLS— WITNESSES— PRESENCE  AT  SAME  TIME. 


less  .  .  .  the  signature  shall  be  made 
or  the  will  acknowledged  by  him  [tes- 
tator] in  the  presence  of  at  least  two 
competent  witnesses  present  at  the  same 
time;  and  such  witnesses  shall  subscribe 
the  will  in  the  presence  of  the  testator, 
but  no  form  of  attestation  shall  be  nec- 
essary/' The  Virginia  court  held  a  will 
validly  attested  under  this  statute  where 
the  scrivener  signed  the  will  as  a  witness 
before  the  other  witness  was  called,  and 
was  present  when  the  will  was  acknowl- 
edged by  the  testator  to  the  other  wit- 
ness and  signed  by  the  latter."  The 
court  reasons  that  the  witnesses  were 
present  at  the  same  time,  when  the  will 
was  acknowledged  by  the  testator;  that 
it  was  not  necessary  under  the  statute 
for  the  witnesses  to  subscribe  at  the 
same  time.  The  decision  of  the  English 
court  in  Casement  v.  Fulton  (Eng.)  su- 
pra, is  noted,  and  the  conclusion  of  that 
court,  that  the  witnesses  must  '^sub- 
scribe"  their  names  in  the  presence  of 
each  other,  is  disapproved.  The  facts, 
however,  in  the  English  case,  are  dis- 
tinguished from  those  before  the  court 
in  the  decision  in  question  in  this,  that 
in  the  English  case  the  joint  presence 
of  both  witnesses  was  at  a  time  different 
from  and  subsequent  to  that  on  which 


the  will  was  signed  and  witnessed  by  one 
of  the  witnesses,  while  in  the  ease  at 
bar  the  whole  transaction  occurred  at 
one  and  the  same  time,  there  being  no 
breach  of  continuity  and  little,  if  any, 
greater  interval  between  the  different 
parts  of  the  transaction  than  the  neces- 
sary order  of  sequence  required.  In  a 
later  case  ^  the  court  states  that  the 
principle  decided  in  the  Parramore  Case 
^4s  that  under  our  present  law  a  will 
acknowledged  by  the  testator  in  the 
presence  of  two  witnesses  present  at  the 
same  time,  who  subscribe  their  names 
thereto  in  his  presence,  the  whole  being 
one  continuous  transaction,  occurring  at 
the  same  time,  is  well  executed,  thougik 
the  witnesses  do  not  subscribe  their 
names  in  the  presence  of  each  other,  and 
though  one  of  them  subscribe  his  in  the 
order  of  time  before  the  acknowledg- 
ment." 

The  Virginia  court  in  the  previous 
cases  emphasized  the  fact  that  the  sub* 
scription  of  the  witnesses,  although  not 
made  when  all  were  present  together, 
was  ma'de  as  a  part  of  a  continuous 
transaction.  In  a  later  ease  ^^  this  court 
sustained  a  will  subscribed  by  the  wit- 
nesses not  as  a  oontinuous  transaction. 

It  has  been  held  in  Maryland  that  the 


which  was  not  subscribed  by  the  witnesses 
in  the  presence  of  each  other.  In  Faulds  v. 
Jackson  the  will  was  signed  by  the  testator 
in  the  presence  of  one  witness,  who  there- 
upon called  a  second  witness,  who  subscribed 
his  name  as  a  witness  and  passed  out  of  the 
room,  whereupon  the  first  witness  sub- 
scribed. The  will  is  sustained  by  the  ju* 
dieial  committee  of  the  privy  council  with- 
out reference  to  the  necessity  that  the  wit- 
nesses sign  in  each  other's  presence.  The 
lower  court,  however,  expressly  holds  that 
the  statute  does  not  require  that  the  wit- 
nesses should  sign  in  the  presence  of  one  an- 
other. The  lower  court  also  makes  a  point 
of  the  fact  that  both  witnesses  signed  after 
the  acknowledgment  by  the  testator  in  the 
presence  of  the  witnesses  present  at  the 
same  time. 

14  Parramore  v.  Taylor  (1854)  11  Gratt. 
(Va.)  220.  The  next  day  the  will  was  ac- 
knowledged before  a  third  witness  and  the 
scrivener,  and  attested  by  the  third  witness. 
The  witnesses  telied  upon,  however,  are 
the  scrivener  and  the  witness  who  signed 
immediately  after  the  execution  of  the  will, 
as  detailed  in  the  text. 

Beane  v.  Yerby  (1865)  12  Gratt  (Va.) 
239.  There  was  urged  to  be  a  distinction 
between  this  case  and  Parramore  v.  Taylor 
(Va.)  supra,  on  the  ground  that  "there  was 
not  in  the  case,  as  there  was  in  that, 
any  concert  among  the  witnesses,  any  priv- 
ity between  the  testator  and  them,  any 
continuity  of  transaction  commenced,  con- 
tinued, and  ended,  between  the  same  par- 
,L.R.A.1917F. 


ties,  the  testator  and  the  witnesses.  That  in 
that  case  the  two  witnesses  on  whose  at- 
testation the  will  was  sustained  were  con- 
vened for  the  purpose  of  being  witnesses,  be- 
fore the  execution  of  the  will  was  com- 
menced; while  here  the  scrivener  subscribed 
the  will  as  a  witness,  and  then  the  other 
two  witnesses  were  successively  called  in, 
and  subscribed  it  as  such,  not  before  having 
had  any  agency  in  the  transaction,  nor 
knowing  that  they  were  to  be  called  in  for 
that  purpose."  In  answer  to  this  argument 
the  court  states :  **From  my  recollection  of 
the  facts  in  Parramore  v.  Taylor,  there  is  no 
material  difference  in  this  respect  between 
that  case  and  this.  If  in  that  case  either 
of  the  witnesses  to  the  will  or  the  codicil, 
except  Corbin,  had  any  previous  knowledge 
that  he  would  be  called  on  to  witness  the 
transaction,  the  fact  was  certainly  not  re- 
lied on  as  one  of  the  grounds  of  tlie  opinion 
delivered  or  judgment  rendered  therein. 
Nor  do  I  conceive  the  fact  to  be  of  any  im- 
portance whatever." 

In  Parramore  v.  Taylor  (Va.)  supra,  the 
contention  was  made  that  the  subscription 
of  each  of  the  attesting  witnesses  must  be 
made  after  the  signature  or  acknowledg- 
ment by  the  testator  in  the  simultaneous 
presence  of  both,  whereas  in  this  case  the 
subscription  of  one  of  the  witnesses  was 
made  before.  This  contention  was  denied 
by  the  court. 

l»  Beane  v.  Yerby  ( Va.)  supra. 

W  Green  v.  Grain  (1855)  12  Gratt.  (Va,) 
262.    In  this  case  three  days  after  the  exe- 
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fact  that  the  mere  aot  of  signing  by  the 
iritnesses  was  not  done  when  all  were  pre- 
sent does  not  invalidate  the  attestation.^'' 
Some  statutes  expressly  require  a  will 
to  be  subsoribed  by  the  witnesses  in  the 
presence  of  each  other.  A  will  not  so 
subscribed  is  not  validly  attested  under 
such '  a  statute.^*  Even  under  such  a 
statute  it  is  not  necessary  tha't  each  wit- 


ness see  the  others  subscribe,  if  the  wit- 
nesses were  in  a  position  that  they  might 
have  seen  had  they  so  desired.^^ 

A  will  is  sometimes  held  invalid  where 
the  witnesses  were  not  present  at  die 
same  time,  not  because  of  this  fact,  but 
because  the  testator  failed  to  acknowl- 
edge the  instrument  to  one  of  the  wit^ 
nesses,'''  or  because  the  witnesses  did 


cation  of  the  will  by  the  testator,  he  ac- 
knowledged the  paper  to  be  his  will  in  the 
presence  of  one  who  subscribed  as  a  wit- 
ness; four  days  thereafter  the  testator 
again  acknowledged  the  paper  in  the  pres- 
ence of  the  one  who  had  thus  subscribed  as 
a  witness  and  another,  who  thereupon  also 
subscribed  as  a  witness.  The  scrivener  had 
subscribed  as  a  witness  at  the  time  of  the 
execution  of  the  will,  but  as  he  was  not 
again  present  at  any  subsequent  attestation 
by  another  witness,  the  case  is  held  to  rest 
upon  the  attestation  of  the  two  witnesses 
above  mentioned. 

HMoale  V.  Cutting  (1882)  69  Md.  610. 
The  court  here  states  that  the  evidence 
shows  that  ''the  testator  did  not  sign  the 
will  in  the  presence  of  all  at  once,  and  the 
witnesses  did  not,  in  fact,  write  their  names 
all  at  one  and  the  same  time,  yet  the  testa- 
or  acknowledged  his  signature  and  declared 
it  his  will  to  all  at  once,  and  those  who  had 
before  written  their  names  as  witnesses 
then  and  there  reaffirmed  the  same."  The 
governing  statute  is  not  set  out. 

18  Lane's  Appeal  (1880)  67  Conn.  182, 
4  L.R.A.  45,  14  Am.  St.  Rep.  94,  17  Atl.  926. 
The  statute  required  an  attestation  by  three 
witnesses  "all  of  them  subscribing  in  his 
(testator's)  presence  and  in  the  presence  of 
each  other."  The  main  question  in  this  case 
was  not  as  to  the  meaning  of  the  statute, 
but  as  to  whether  the  statute  in  question 
applied  where  another  statute  was  enacted 
subsequently  to  the  date  of  the  will.  The 
will  in  question  was  first  signed  by  the  tes- 
tator in  the  presence  of  one  witness,  subse- 
quently taken  to  the  second  witness,  and  af- 
ter that  to  the  third,  each  of  whom  signed 
as  a  witness  in  the  absence  of  the  other 
two. 

Roberts  v.  Welch  (1873)  46  Vt.  184. 

In  Bogart  v.  Bateman  (1906)  —  N.  J. 
— ,  65  Atl.  238,  it  is  stated  with  reference  to 
the  execution  of  a  will,  that  "the  fact  that 
one  of  the  witnesses  was  not  in  the  same 
room  with  the  testator  and  the  other  wit- 
ness is  clear,  and  thereupon  a  burden  is  im- 
posed upon  the  proponent  to  establish  that 
the  witness  in  the  adjoining  room  could  see 
the  execution  of  the  will,  and  that  his  sig- 
nature in  attestation  thereof  could  be  seen 
by  testator  and  the  other  subscribing  wit- 
ness." There  is  no  discussion,  however,  of 
the  necessity  of  the  witnesses  subscribing 
in  the  presence  of  each  other  with  the 
exception  of  this  statement. 

In  Xera  v.  Rimando  (1911)  18  Philippine, 
450,  it  is  stated  obiter  that  an  attestation 
is  invalid  where  one  of  the  subscribing  wit- 
nesses was  in  a  room  other  than  that  in 
L.R.A.1917F. 


which  the  testator  and  the  other  subscrib- 
ing witnesses  attached  their  signature,  in 
such  a  position  that  he  could  not  see  them 
in  the  act  of  signing. 

The  West  Virginia  Statute  of  1882  re- 
quired the  attesting  witnesses  to  sign  in 
the  presence  of  each  other.  This  was  held 
not  to  govern  the  validity  of  a  will  executed 
before  its  enactment.  Barker  v.  Hinton 
(1907)  62  W.  Va.  639,  69  S.  E.  614,  13  Am. 
Cas.  1150. 

See  Ludlow  v.  Ludlow  (1883)  36  N.  J. 
iEq.  697,  infra. 

idBlanchard  v.  Blanchard  (1869)  32  Vt. 
62.  In  this  case  it  appeared  that  one  of  the 
three  attesting  witnesses,  to  the  will,  though 
present  in  the  same  room  when  the  testator 
and  the  other  witnesses  signed  their  names 
to  the  will,  did  not  actually  see  one  of  the 
other  witnesses  make  his  signature  he  be- 
ing engaged  in  lookhig  in  another  direc- 
tion at  that  time.  The  eourt  states  that, 
if  the  situation  of  the  parties  was  such 
that  each  of  the  witnesses  might  have 
seen  the  attestation  of  the  other,  it  is 
all  that  is  required.  "If  they  were  in  the 
same  room  and  might  have  seen  the  attes- 
tation of  one  another,  that  is  held  to  be  an 
attestation  in  the  presence  of  the  testator 
and  of  one  another.*' 

As  is  indicated  supra  from  the  quotation 
from  the  Blanchard  Case,  it  was  the  opinion 
of  the  court  that  the  witnesses  should  be  in 
the  same  room.  In  the  subsequent  case  of 
Re  Claflin  (1902)  76  Vt.  19,  68  LJR.A.  261, 
62  Atl.  1053.  The  question  arose  whether 
it  was  a  sufficient  compliance  with  the  stat- 
ute if  the  witnesses  were  in  the  same  room. 
It  was  held  that  this  alone  was  not  suf- 
ficient; that  they  must  have  been  in  such  a 
position  that  they  could  see  one  another 
sign  if  they  so  desired. 

A  similar  qiiestion  arises  as  to  when  a 
will  is  attested  or  subscribed  in  the  pres- 
ence of  the  testator,  within  the  meaning  of 
the  requirement  of  the  statute  that  a  will 
must  be  attested  or  subscribed  in  the  pres- 
ence of  the  testator.  This  question  is  dis- 
cussed in  the  note  to  Re  Allred,  L.RJl. 
1916C,  950. 

W  Ludlow  V.  Ludlow  (1882)  36  N.  J.  Eq. 
480. 

But  upon  appeal  In  (1883)  36  N.  J.  Eq. 
597,  the  court  of  errors  and  appeals  states 
that  the  New  Jersey  law  requires  a  writing 
intended  as  a  will  to  be  by  the  testator 
"declared  to  be  his  last  will  iir  the  presence 
of  two  witnesses  present  at  the  same  time, 
who  shall  subscribe  their  names  thereto  as 
witnesses,  in  the  presence  of  the  testator." 
The  court,  continuing,  says  that  "the  last 
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not  sign  in  the  presence  of  the  testator.*^ 
Such  cases  are  not  within  the  scope  of 
this  note. 

It  is  the  theory  of  some  eonrts  that 
the  subscription  by  the  witnesses  must 
take  place  after  the  signing  by  the  tes- 
tator. There  is,  however,  a  dispute  as 
to  this.  See  notes  to  Brooks  v.  Wood- 
son, 14  L.R.A.  160,  and  Re  Horn,  26 
L.R.A.(N.S.)  1126,  for  discussion  of  this 
question.  Where  an  acknowledgment  by 
the  testator  in  the  presence  of  the  wit- 
nesses, instead  of  his  signature,  is  re- 
lied upon,  the  same  question  arises.  It 
will  be  observed  that  in  some  of  the  Eng- 
lish and  Virginia  cases  discussed  above, 
the  will  was  signed  by  one  witness,  aft- 
erwards acknowledged  by  the  testator  in 
the  presence  of  the  witnesses  present  at 
the  same  time,  then  subscribed  by  the 
second  witness.  The  acknowledgment 
by  the  testator  thus  has  taken  place 
after  the  signature  by  one  of  the  wit- 
nesses. The  Virginia  court  sustained  the 
validity  of  such  a  subscription  by  the 
witness  while  the  English  court  denied 
it.  The  question  as  to  the  validity  of  an 
attestation  where  a  subscription  by  a 
witness  takes  place  before  an  acknowl- 
edgment by  the  testator  is  not  within 
the  scope  of  this  note.  It  is  mentioned 
here  simply  to  call  attention  to  the  bear- 
ing it  may  have  upon  the  question  under 
annotation.  It  seems  clear  that  an  at- 
testation in  which  one  witness  signed  in 
the  absence  of  the  other,  and  before  the 
acknowledgment  by  the  testator  to  the 
witnesses  present  at  the  same  time,  can- 
not be  sustained  in  a  jurisdiction  com- 
mitted to  the  doctrine  that  the  witnesses 
must  subscribe  after  the  signature  or 
acknowledgment  of  the  testator  to  the 
witnesses,  whatever  may  be  the  theory 
as  to  the  necessity  tha't  the  witnesses 
subscribe  in  the  presence  of  each 
other.** 


To  restate  briefly  the  eonchision  of 
the  courts  under  the  various  forms  of 
statutes  as  to  the  necessity  of  the  wit- 
nesses  being  present  at  the  same  time: 
(a)  Under  statutes  merely  requiring  the 
will  to  be  signed  by  the  testator  and  at- 
tested and  subscribed  by  the  witnesses 
in  the  presence  of  the  testator  it  is  not 
necessary  for  the  witnesses  to  be  present 
at  the  same  time  at  any  part  of  the  at- 
testation, (b)  Under  statutes  requiring 
the  will  to  be  subscribed  by  the  testator 
or  acknowledged  by  him  in  the  presence 
of  the  witnesses,  there  is  a  difference  of 
opinion  whether  the  presence  of  the  wit- 
nesses at  the  same  time  is  required,  the 
Kentucky  court  holding  that  it  is  not 
necessary,  the  California  court  holding 
that  it  is.  If  the  statute  requires  the 
will  to  be  subscribed  or  acknowledged 
in  the  presence  of  '^each"  of  the  witness- 
es, the  witnesses  need  not  be  present 
together,  according  to  the  cases  which 
have  passed  on  this  form  of  statute,  (c) 
Under  a  statute  requiring  the  will  to  be 
subscribed  or  acknowledged  by  the  tes- 
tator in  the  presence  of  the  witnesses 
present  at  the  same  time  and,  requiring 
such  witnesses  to  subscribe,  or  attest 
and  subscribe,  the  will  in  the  presence  of 
the  testator,  the  cases  that  have  passed 
upon  the  question  in  this  country  require 
that  the  witnesses  be  present  at  the 
same  time,  when  the  will  is  subscribed 
or  acknowledged  by  the  testator,  but  not 
that  the  witnesses  subscribe  in  the  pres- 
ence of  each  other.'  The  later  English 
cases  agree  with  this  constru<;tion  but 
the  subscription  by  the  witnesses  was 
required  to  be  made  when  they  were 
present  together  by  some  of  the  early 
English  decisions,  (d)  Under  a  statute 
requiring  the  witnesses  to  subscribe  in 
the  presence  of  each  other,  it  is  neces- 
sary for  the  subscription  to  take  place 
when  the  witnesses  are  present  together. 


clause,  relating  to  the  presence  of  witnesses 
and  the  presence  of  the  testator,  requires 
that  all  shall  be  together  when  the  signature 
is  made,  dr  the  making  thereof  acknowl- 
edged, and  when  the  declaration  that  it  is 
his  will  is  made." 

siRagland  v.  Huntingdon  (1841)  23  N.  C. 
(1  Ired  L.)  661. 

**The  House  of  Lords  in  Hindmarsh  v. 
Charlton  (1861)  8  H.  L.  Cas.  160,  11  Eng. 
Reprint,  388,  states  it  to  be  settled  "that 
after  the  will  has  been  signed  or  acknowl- 
edged by  the  testator  in  the  presence  of 
both  the  witnesses,  there  must  be  the  sub- 
L.R.A.1917F. 


Bcription  of  those  witnesses  in  the  presence 
of  the  testator."  Accordingly,  an  attesta- 
tion was  held  invalid  where  one  of  the  wit- 
nesses signed  in  the  absence  of  the  other, 
and  before  the  acknowledgment  by  the  tes- 
tator to  the  witnesses  present  at  the  same 
time,  on  the  ground  that  tlie  witness  sub- 
scribed before  such  acknowledgment,  and 
not  on  the  ground  that  the  witnesses  had 
not  subscribed  in  the  presence  of  each  other. 
See  also  discussion  in  Casement  v.  Fulton 
(1845)  5  Moore,  P.  C.  C.  130,  13  Eng.  Re- 
print, 439.  W.  A.  E. 
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Master  and  servant  -^  fall  of  window 
washer  — '  liability. 

One  directed  to  M'aah  windows  flome  dis- 
tance from  the  ground,  which  duty  is  not 
-within  the  scope  of  liis  employment,  who, 
upon  finding  the  upper  sash  of  a  window 
Btuok  80  that  it  cannot  be  lowered  to  be 
washed  from  inside,  steps  outside  on  a  nar- 
row ledge,  holding  to  the  bottom  of  the 
upper  sash  for  support,  cannot  hold  the  em- 
ployer liable  in  case  the  lower  sash  falls 
down  and  breaks  his  hold  bo  that  he  falls 
to  the  ground,  although  the  employer  was 
negligent  in  maintaining  the  window  in  the 
condition  in  which  he  found  it,  in  failing  to 
warn  him  of  the  danger  of  going  outside, 
and  in  failing  to  supply  safety  appliances 
for  the  work;  since,  with  knowledge  of  the 
conditions,  he  is  negligent  in  attempting  to 
do  the  work  in  a  dangerous  manner. 
J^or  other  cases,  see  Mti4t€r  and  Servant,  II. 

c,  i,  tn  Dig.  1-52  N.  8. 

(May  12,  1917.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Polk  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

Statem«it  by  Salinger,  J.: 

Action  to  recover  damages  on  account  of 
personal  injuries  suffered  by  plaintiff  while 
in  the  employ  of  the  defendant,  alleged  to 
have  been  due  to  the  negligence  of  the  de- 
fendant to  which  no  negligenee  on  part  of 
the  plaintiff  contributed.  A  verdict  for  de- 
fendant was  directed,  aad  this  is  an  appeal 
from  that  order. 


Messrs.  Woods  A  Cabbage  for  appel- 
lant. 

Messrs.  Miller  A  Wallingford  and 
Oliver  H.  Miller,  for  appellee: 

The  evidence  failed  to  show  thai  defend- 
ant had  been  guilty  of  any  negligence  that 
would  support  a  verdict  for  plaintiff. 

Note. —  The  general  subject  of  the  duty 
of  a  master  to  instruct  and  warn  his  serv- 
ant as  to  the  perils  of  the  employment  is 
discussed  in  the  note  to  James  v.  Rapides 
Lumber  Co.  44  L.R.A.  33.  Many  later  cases 
dealing  with  various  aspects  of  that  gen- 
eral question  may  be  found  by  consulting 
the  L.R.A.  Digests  under  the  title,  "Master 
and  Servant,' '  subtitle,  '*Duty  to  warn  or 
instruct" 
L.R.A.1917F.  56 


Miller  v.  Hart-Parr  Co.  165  Iowa,  181, 144 
N.  W.  580;  Campbell  v.  IlliAois  C.  R.  Co. 
124  Iowa,  303,  100  N.  W.  30;  Brown  v. 
Hunt  &  S.  Ca  163  Iowa,  637, 145  N.  W.  310; 
Cox  V.  Chicago  k  N.  W.  R.  Co.  102  Iowa, 
7U,  72  N.  W.  301;  Lodi  v.  Maloney,  184 
Mass.  240,  68  N.  E.  220;  Demers  v.  Marsh- 
all, 176  Mass.  0,  50  N.  £.  454;  Saunders 
y.  Eastern  Hydraulic  Pressed-Rrick  Co.  63 
N.  J.  L.  554,  76  Am.  St.  Rep.  222,  44  Atl. 
630,  7  Am.  Neg.  Rep.  00;  Ashcroft  v. 
Davenport  Locomotive  Works,  148  Iowa, 
420,  126  N.  W.  1111 ;  Dreier  v.  McDermott, 
157  Iowa,  726,  50  L.R.A.(N.S.)  566,  141  N. 
W.  315;  Brooks  v.  W.  T.  Joyce  Ca  127 
Iowa,  266,  103  N.  W.  01,  18  Am.  Neg.  Rep. 
78;  Xhomaa  v.  Chicago  &  N.  W.  R.  Co.  02 
Iowa,  106,  60  N.  W.  612;  Dolstrom  v.  New- 
port Min.  Co.  165  Mich.  300,  130  N.  W.  643; 
Weed  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  5 
Neb.  (Unof.)  623,  00  N.  W.  827;  Hencke 
V.  Ellis,  110  Wis.  532,  86  N.  W.  171;  Groff 
V.  Duluth  Imperial  Mill  Co.  58  Minn.  333, 
59  N.  £.  1040;  Daniels  v  Covington  &  C. 
Elev.  R.  A,  Transfer  Co.  23  Ky.  L.  Rep.  1800, 
66  S.  W.  187;  Jackson  &  Suburban  Street 
R.  Co.  V.  Simmons,  107  Tenn.  302,  64  S.  W. 
705;  Whitson  v.  Wrenn,  134  N.  C.  86,  46 
S.  E.  17;  Hilman  Land  k  Iron  Co.  v.  Little- 
john,  28  Ky.  L.  Rep.  083,  00  S.  W.  1053,  10 
Am.  Neg.  Rep.  251;  Vianello  v.  Washington 
Iron  Works  Co.  55  Wash.  552,  104  Pac.  784 ; 
McCormick  v.  Ottumwa  R.  &  Light  Co.  146 
Iowa,  110,  124  N.  W.  880;  Bird  v.  Hart- 
Parr  Co.  165  Iowa,  642,  140  N.  W.  74; 
Young  V.  Burlington  Wire  Mattress  Co.  70 
Iowa,  415,  44  N.  W.  603. 

The  trial  court  did  not  err  in  holding  that 
the  plaintiff  was  guilty  of  contributory 
negligence,  and  in  directing  the  jury  to  re- 
turn a  verdict  for  the  defendant,  and  in 
subsequently  entering  judgment  thereon. 

Ibid. 

Salinger,  J.,  delivered  the  opinion  of  the 
eoart: 

I.  A  careful  analysis  of  the  errors  relied 
upon  for  reversal,  when  made  in  the  light 
of  tlie  whole  record,  narrows  what  we  have 
for  decision.  Concede,  for  present  purposes, 
that  washing  windows  was  not  within  the 
scope  of  the  plaintiff's  employment.  That 
would  not  be  material  if  it  appeared  that 
he  did  wash  all  but  one  of  the  windows  with- 
out  injury  or  danger  of  injury,  and  but  for 
his  own  fault  could  have  washed  all  in  safe- 
ty. Concede  the  abstraction  that  the  em- 
ployer must  furnish  a  safe  place  to  work, 
must  warn  and  instruct  and  furnish  such 
proper  tools  and  appliances  as  are  required 
to  avoid  the  dangers  of  employment,  and 
that,  therefore,  abstractly  speaking,  evi* 
dence  that  there  are  such  tools  and  appli- 
ances should  be  received.    The  fact  remains 
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that  all  but  one  window  was  washed  in  gafe- 
ty,  though  no  instruction  or  warning  was 
given,  and  no  special  safety  appliance  nor 
requisite  tools  furnished.  The  injury  to 
plaintiff  came  from  a  fall  while  he  was 
washing  a  particular  window.  In  washing 
this  window  he  did  not  pursue  the  method 
which  he  had  employed  in  washing  those  on 
which  he  did  his  work  without  injury  and 
in  safety.  If  he  had  used  the  same  method 
throughout  he  would  have  suffered  no  in- 
jury, though  neither  warned  nor  instructed, 
and  though  not  furnished  with  special  tools 
or  safety  appliances. 

His  complaint  narrows  to  a  claim  that 
when  he  reached  the  window  whose  washing 
led  to  his  injury  he  was  unable  to  use  the 
methods  that  had  proved  safe  in  washing 
the  other  windows,  and  that  his  inability  to 
continue  the  safe  method  was  due  to  the 
negligence  of  the  plaintiff,  and  that  his  fall 
is  traceable  to  that  negligence  of  the  plain- 
tiff without  contribution  thereto  on  his 
part.  Reduced  to  its  lowest  terms,  his 
complaint  is  that  said  one  window  was  kept 
in  a  condition  that  made  it  perilous  to  wash 
it,  in  the  absence  of  warning,  instruction, 
and  furnishing  of  proper  tools  and  safety  ap- 
pliances, and  that  no  safe  place  was  pro- 
vided wherein  to  do  the  work  of  w^ashing 
said  window.  It  may  be  conceded  again 
for  the  sake  of  argument  that  the  work  of 
plaintiff  was  not  done  in  a  safe  place;  that 
a  warning  would  have  made  plaintiff 
more  careful;  and  that  had  he  had  certain 
safety  appliances  he  would  have  suffered 
no  injury,  though  not  warned,  and  though 
working  in  an  unsafe  place. 

But  if  it  be  true  that  plaintiff  chose  an 
unsafe  work  place  when  he  might  have  re- 
fused to  work  unless  furnished  a  safe  one, 
or  true  that  he  was  reasonably  able  to  ob- 
tain a  safe  place  to  work  in  and  chose  to 
work  in  an  unsafe  one,  or  that  were  it  not 
for  his  fault  he  would  have  suffered  no  in- 
jury, though  not  warned  nor  instructed,  and 
though  no  tools  or  safety  appliances  were 
furnished,  then  he  must  fail  of  a  recovery, 
without  inquiry  into  the  fault  of  defend- 
ant. 

la.  Passing  these  generalities,  we  address 
ourselves  to  the  concrete  situation.  We 
agree  with  appellant  that  when  he  was  di- 
rected to  wash  windows  at  all,  this  amount- 
ed to  an  instruction  to  wash  the  outside  as 
well  as  the  inside  of  the  sash.  When  he 
reached  the  window  whose  washing  caused 
his  injury  he  found  the  upper  sash  stuck 
tight  with  paint,  and  found  or  believed  him- 
self unable  to  lower  it.  If  he  had  been  able 
to  lower  it  he  could  have  washed  the  out- 
side sash  from  inside  the  room,  and  could 
have  washed  it  in  perfect  safety,  even  as  he 
had  by  the  same  method  washed  others.  He  * 
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made  no  attempt  to  secure  any  tool  to  aid 
him  in  lowering  this  sash.  What  he  did 
do  is  thus  stated  by  himself:  "I  saw  that 
I  couldn't  get  it  down  to  reach  over  from 
the  top,  so  I  assured  myself  that  I  could 
get  a  good  hold  of  it.  The  window  was.  in 
two  sashes,  which  were  hung  on  weights  and 
balanced  in  such  a  manner  that  the  upper 
sash  would,  or  at  least  should,  remain  in 
the  position  in  which  it  is  left  until  it  is 
moved;  and  the  lower  sash  when  raised 
would  operate  in  the  same  manner.  To  all 
appearances,  the  lower  sash  was  normal.  I 
raised  it  up  far  enough  to  climb  to  a  posi- 
tion on  the  ledge  to  which  I  must  get  to  do 
the  work,  raising  it  [the  lower  sash]  as  high 
as  it  was  necessary  to  climb  out." 

When  he  got  out  he  stood  on  a  cement 
ledge  5  or  6  inches  wide,  and  held  onto  the 
lower  part  of  the  upper  sash  with  his  left 
hand  and  worked  at  the  upper  sash  with 
rags  held  in  his  right  hand.  He  continues': 
"The  lower  sash  began  to  slide  down,  and  I 
was  standing  and  had  my  hand  up,  and  I 
couldn't  reach  it  in  time  to  stop  it  without 
letting  go  the  hold  I  had.  The  window 
brushed  down  past  my  fingers.  Until  the 
time  it  reached  the  bottom  it  had  pushed 
my  fingers  from  the  upper  sash  and  left  me 
with  no  purchase,  and  with  but  a  small 
space  for  my  feet,  and  I  started  to  fall,  and 
when  I  started  to  fall  I  fell  away  from  the 
window,  caught  myself  in  time  to  turn  and 
light  on  my  feet,  and  that  is  all  I  know. 
The  lower  sash  of  the  window  began  to  slide 
down,  and  I  was  standing  and  had  my  hand 
up,  and  I  couldn't  reach  it  in  time  to  stop 
it  without  letting  go  the  hold  I  had.  I  put 
my  fingers  under  the  edge  of  the  upper  sash, 
and  that  some  way  this  inside  window 
slipped  down  .  .  .  with  my  fingers  in 
there  between — ^they  were  just  about  touch- 
ing the  glass.  Whether  or  not  my  fingers 
did  hold  the  inner  sash  from  coming  down 
depends  on  what  the  pressure  on  the  inner 
sash  might  be.  ...  I  did  not  turn 
around;  I  never  let  go  my  hold  for  an  in- 
stant. I  could  have  let  go  with  one  hand 
and  taken  hold  of  the  bottom  of  the  window 
sash,  but  I  didn't  do  that.'^ 

II.  Assume,  for  the  sake  of  argument, 
that  the  employer  was  negligent  in  keeping 
the  upper  sash  so  that  it  could  be  moved 
down  only  by  the  aid  of  some  tool,  and  in 
keeping  the  lower  sash  in  such  condition 
that  when  raised  it  would  not  stay  up.  On 
this  assumpsit,  plaintiff  would  have  suffered 
no  injury  if  there  had  not  been  this  negli- 
gence. But  if  the  plaintiff  was  negligent 
in  going  where  he  did  and  attempting  to  do 
his  work  from  where  he  placed  himself,  then 
the  assumed  negligence  of  the  employer  be- 
comes at  once  immaterial.  That  is  to  saj^, 
the  plaintiff  cannot  recover,  even  though  the 
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defendant  was  in  said  respects  negligent. 
The  narrerw  question  at  this  point  is  wheth- 
er the  plaintiff  is  guilty  of  contributory 
negligence.     In   essence,   his  avoidance   is: 

( 1 )  That  the  work  done  by  him  was  without 
the  scope  of  his  employment,  which  was  to 
work  in  the  shipping  room  of  defendant; 

(2)  as  to  work  outside  of  that  scope,  it  was 
the  duty  of  the  employer  to  give  him  due 
warning  and  instructions  of  perils  that 
plaintiff  would  or  might  encounter  in  doing 
such  work;  (3)  the  employer  failed  in  his 
duty  to  furnish  proper  tools  and  appliances, 
which  would  have  safeguarded  plaintiff 
against  such  perils. 

Washing  windows  was  not  within  the 
scope  of  the  original  employment  of  the 
plaintiff.  But  the  naked  fact  that  upon  re- 
quest of  the  employer  an  employee  consents 
to  do  what  he  was  not  originally  employed 
to  do  imposes  neither  the  duty  to  warn  or 
instruct,  nor  to  furnish  safety  appliances. 
This  duty  does  not  exist  because  of  change 
of  employment.  It  arises  because  the  scope 
of  the  new  employment  is  of  such  character 
as  that  there  should  be  warning  and  furn- 
ishing of  proper  tools  and  safety  appliances. 
If  the  new  employment  is  not  hazardous, 
needs  no  special  skill  or  appliances,  and  in- 
volves nothing  in  the  way  of  danger  that  is 
not  self-evident  to  all  if  there  be  danger, 
this  duty  cannot  arise  merely  because  the 
employment  was  changed.  If  one  employed 
to  keep  books  be  requested  to  wrap  up  gro- 
ceries, and  en^ges  in  that  work,  there  is 
no  requirement  to  warn  or  instruct  against 
peril,  nor  to  furnish  tools  and  appliances  to 
safeguard  against  danger.  Where  there  is 
no  danger,  or  none  not  as  apparent  to  any 
employee  as  it  is  to  his  employer,  the  duty 
does  not  arise,  l)ecause  the  reasoning  that 
formulated  the  duty  is  inapplicable.  A 
request  to  take  on  a  different  employment 
and  acceding  thereto  makes  for  the  purposes 
of  this  rule  an  original  employment.  If  on 
an  original  employment  there  would  have 
been  no  duty  to  warn  and  to  furnish  ap- 
pliances, there  is  no  such  duty  as  to  a  new 
emplo3rment  created  by  changing  a  former 
one  by  mutual  consent.  The  material  thing 
is  not.  that  a  different  employment  was  en* 
tered  into,  but  the  nature  of  that  new  em- 
ployment. 

This  plaintiff  is  an  adult  of  more  than 
average  intelligence.  When  he  found  a  win- 
dow that  would  not  lower,  no  warning  given 
in  advance  would  have  made  that  fact  more 
patent.  Ko  skill  or  experience  was  required 
to  bring  home  to  him  tliat  he  was  unable  to 
lower  the  sash.  No  advance  warning  would 
have  made  clearer  than  it  was  to  any  human 
being  with  ordinary  faculties  and  power  to 
reason  that  it  was  dangerous  to  meet  the 
inability  to  lower  the  sash  by  stepping  upon 
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a  6-inch  ledge  placed  just  below  the  sec- 
ond story  of  a  building.  Assume  that  plain- 
tiff could  not  foresee  that  when  he  did  go 
upon  the  ledge  the  lower  sash  might  or 
would  fall.  If  he  had  done  what  he  reason- 
ably could  do  when  he  found  the  upper  sash 
immovable,  the  tendency  of  the  lower  sash 
to  drop  would  not  have  affected  him.  His 
care  or  want  of  care  must  be  dealt  with  at 
the  point  when  he  went  upon  the  ledge,  and 
relied  upon  the  hold  on  the  sashes  which  he 
took.  While  he  claims  that  the  offer  to  fur- 
nish him  appliances  was  very  limited,  it  ap- 
pears that  he  was  told  ''to  get  what  he  need- 
ed. He  knew  where  it  was.**  The  man  sent 
to  work  on  the  same  job  says,  as  a  witness 
for  plaintiff,  that  the  one  who  directed  them 
to  do  the  work  did  not  tell  them  where  to 
get  what  was  needed  "because  we  knew 
where  to  get  everything  that  was  necessary 
to  wash  the  windows.  We  knew  what  we 
wanted  and  got  it.'*  It  appears,  however, 
that  all  that  they  got  was  a  couple  of  buck- 
ets, some  rags  and  towels,  some  soap,  and 
some  Bon  Ami.  It  is  conceded  the  upper 
sash  could  have  been  lowered  by  some  simple 
instrument  usable  as  a  pry  or  lever,  such  as 
an  ordinary  chisel,  and  it  is  answered  that 
plaintiff  was  not  a  carpenter.  Any  adult 
of  average  intelligence  must  be  charged 
with  knowing,  though  not  a  carpenter, 
that  a  sash  stuck  by  paint  could  be  lowered 
by  inserting  a  simple  edged  tool  where  it 
would  act  as  a  lever.  We  may  concede  that 
plaintiff  was  not  negligent  in  failing  to  pro- 
vide himself  with  such  a  tool  in  the  begin- 
ning. But  when  he  found  the  condition 
the  upper  sash  was  in,  it  is  doing  no  violence 
to  reason  to  hold  that  he  knew  without 
warning  «or  special  experience  that  such  a 
levering  would  in  all  probability  lower  the 
upper  sash  so  that  he  might  wash  it  safely 
as  he  had  others.  Why  should  he  have  a 
recovery  because  he  refrained  from  asking 
for  such  a  tool,  and  instead  elected  to  place 
himself  in  a  dangerous  position?  Assume 
that  the  highest  degree  of  care  would  have 
induced  the  employer  to  furnish  in  advance 
appliances  that  insure  absolute  safety  in 
washing  these  windows.  What  prevented 
the  plaintiff  from  refusing  to  place  himself 
in  a  self-evident  danger  instead  of  demand- 
ing such  appliances  before  proceeding  furth- 
er with  his  work?  i 
We  are  constrained  to  hold  that  one  who 
finds  that  he  cannot  lower  a  window  so 
that  he  may  wash  the  same  from  inside  the 
room,  deliberately  steps  upon  a  ledge  6 
inches  wide,  from  which  a  fall  to  the  street 
below  will  work  great  injury,  with  no  pre- 
caution save  the  hold  which  plaintiff  took, 
is  in  no  position  to  recover  for  an  injury 
which  results,  even  though  had  there  been 
due  care  on  the  part  of  the  employer  the 


oott 


IOWA  SUPREME  OOUBT. 


plaintiff  would  have  had  no  occasion  to 
leave  safety  on  the  inside  for  clearly  appar- 
ent danger  on  the  outside.  We  question 
whether  there  was  any  evidence  to  go  to  a 
jury  on  that  the  lower  sash  was  in  fact  neg- 
ligently hung,  but  we  do  not  go  into  that 
question  because  we  are  proceeding,  in  ef- 
fect, on  the  assumption  of  such  defect  by 
making  this  decision  turn  upon  the  presence 
or  absence  of  contributory  negligence. 

Almost  every  conceivable  phase  of  the  law 
of  negligence,  contributory  negligence,  as- 
sumption of  risk,  duty  to  furnish  safe  place, 
duty  to  furnish  proper  appliances,  and  duty 
to  give  adequate  warning,  are  exhaustively 
presented  by  both  parties.  But  there  stands 
out  that  the  verdict  was  directed  because 
the  trial  court  believed  plaintiff  had  failed 
to  prove  that  he  was  free  from  contributo- 
ry negligence,  and  that  if  this  ruling  is  jus- 
tified we  have  no  occasion  to  go  beyond  so 
finding.  Little  in  the  briefs  has  been  help- 
ful in  solving  this  controlling  question,  and 
we  have  been  forced  to  an  ind^endent  in- 
vestigation, which  seems  to  us  to  sustain 
the  order  below,  and  upon  which  investiga- 
tion we  find  this: 

It  must  appear  that  the  master  knew  of, 
or  ou^t  to  have  known  of,  the  danger,  and 
that  the  servant  did  not  know,  and  had  not 
equal  means  with  the  master  of  knowing,  of 
such  danger  by  ordinary  care.  Crown  Cot- 
ton Mills  V.  McNally,  123  Ga.  36,  51  S.  £. 
13.  One  employed  to  work  in  a  sawmill 
is  not  entitled  to  be  warned,  unless  the 
employer  knows,  or  should  know,  that  warn- 
ing is  necessary.  Sladky  v.  Marinette  Limi- 
ber  Co.  107  Wis.  250,  83  N.  W.  514.  The 
duty  to  warn  and  instruct  even  with  respect 
to  the  use  of  machinery  extent^  only  to 
those  dangers  which  the  master  knows,  or 
has  reason  to  believe,  the  servant  is  igno- 
rant of.  Stodden  v.  Anderson,  138  Iowa, 
398,  16  Ii.R.A.(N.S.)  614,  116  N.  W.  116; 
McCarthy  v.  Mulgrew,*107  Iowa,  76,  77  N. 
W.  627;  Kerker  v.  Bettendorf  Metal  Wheel 
Co.  140  Iowa,  209,  118  N.  W.  306;  Johan- 
son  V.  Webster  Mfg.  Co.  139  Wis.  181,  120 
N.  W.  832.  We  said  in  Mericle  v.  Acme 
Cemoit  Plaster  Co.  166  Iowa,  602,  136  N. 
W.  016,  that  before  a  master  is  required  to 
warn  a  servant,  especially  an  adult,  it  must 
appear  that  the  servant,  because  of  his  in- 
experience or  otherwise,  was  without  knowl- 
edge of  the  perils  about  to  beset  him,  and 
also  that  the  master  is  aware  of  such  want 
of  information,  or  has  reasonable  grounds 
to  believe  it  is  wanting.  Failure  to  give 
warning  and  instruction  will  not  base  a  re- 
covery, unless  it  appear  that  the  servant 
had  not  equal  means  of  knowing  with  the 
master.  Harte  v.  Fraser,  130  111.  App.  494; 
Pinkley  v  Chicago  &  E.  I.  R.  Co.  246  111. 
370,  36  UR.A.(N.S.)  679,  92  N.  E.  896,  1 
L.R.A.1917F. 


X.  0.  C.  A.  480;  Hendrit  ▼.  Vale  Royal 
Mfg.  Co.  184  6a.  712,  68  S.  £.  483;  Aheni 
V.  Amoskea«  Mfg.  Co.  76  N.  H.  99,  21  L.R.A. 
( N.S. )  89,  71  Atl.  213.  We  said  in  Hanson 
V.  Hammell,  107  Iowa,  at  176,  77  N.  W. 
839,  the  well-settled  rule  is  that  if  the  em- 
ployee knows,  or  may  reasonably  be  sup- 
posed to  know,  the  dangerous  character  of 
the  temporary  work  to  which  he  is  called, 
the  employer  is  not  negligent  in  requiring 
the  work  without  explaining  its  character. 
And  we  cite  Wormell  v.  Main  C.  R.  Co.  79 
Me.  397,  1  Am.  St.  Rep.  321,  10  Atl.  49; 
Rummell  v.  Dilworth,  P.  &  Co.  Ill  Pa.  343, 
2  Atl.  355,  363;  Cahill  v.  Hilton,  106  N.  Y. 
512,  13  N.  E.  339,  and  Newbury  v.  Getchel 
&  M.  Lumber  A,  Mfg.  Co.  100  Iowa,  441, 
62  Am.  St.  Rep.  682,  69  N.  W.  743.  In  Mc- 
Carthy V.  Mulgrew,  107  Iowa,  76,  77  N. 
W.  527,  the  holding  is  that  the  duty  to  warn 
and  instruct  does  not  arise  as  to  dangers 
known  to  the  servant,  or  so  open  and  obvi- 
ous as  by  the  exercise  of  ordinary  care  he 
would  have  known  of.  Kerker  y.  Betten- 
dorf Metal  WTheel  Co.  140  Iowa,  209,  118 
N.  W.  306,  is  that  where  a  person  of  mature 
years  undertakes  any  employment^  the  mas- 
ter may  assume  that  he  has  or  claims  to 
have  sufficient  experience  to  know  and  ap- 
preciate the  dangers  ordinarily  incident  to 
the  undertaking.  We  say  in  Harney  v. 
Chicago,  R.  I.  A  P.  R.  Co.  139  Iowa,  359, 
115  N.  W.  886,  that  unless  something  sug- 
gests to  the  master  that  a  warning  is  neces- 
sary, he  is  justified  in  acting  on  the  as- 
sumption that  the  servant  understood  the 
dangers  to  which  he  was  exposed,  and  ^would 
take  appropriate  precautions  to  safeguard 
himself. 

In  the  case  of  an  adult  of  apparently 
usual  intelligence,  the  employer  may  as- 
sume, unless  informed  to  the  contrary,  that 
he  has  common  knowledge,  and  need  not 
give  specific  warning.  Johanson  v.  Webster 
Mfg.  Co.  139  Wis.  181,  120  N.  W.  832.  In 
Whalen  t.  Rosnosky,  195  Mass.  545,  122  Am. 
St.  Rep.  271,  81  N.  E.  282,  plaintiff,  a  bright 
boy  seventeen  years  old,  employed  as  an 
errand  boy,  was  injured  while  attempting 
to  open  some  wooden  packing  cases  with  a 
hammer  and  hatchet,  which  are  proper  tools 
for  such  work.  His  employer  told  him  he 
could  get  the  cover  off  quicker  by  hitting 
the  hatchet  under  the  cover  than  by  the 
method  which  he  was  employing.  After  a 
few  strokes  a  piece  of  steel  flew  off  and 
injured  plaintiff's  eye;  he  was  given  no 
warning  of  the  danger,  but  it  was  held 
there  was  no  duty  to  warn  because  the 
work  was  one  of  the  common  operations  of 
everyday  life,  and  free  from  complexity. 

There  need  be  no  warning  against  what 
should  be  evident  to  one  possessed  of  ordi- 
nary intelligence.    So  it  was  held  that  the 
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Iniliire  to  instruct  an  «duU  servant  of  aver- 
age intelligence  as  to  the  manner  in  Mhicb 
he  should  use  a  wrench  in  screwing  nuts  on 
a  rod  so  as  to  avoid  ialling  in  case  the  wrench 
ahould  break  is  not  negligence.  Qamett  v. 
Phoenix  Bridge  Co.  (C.  C.)  08  Fed.  192. 
And  BO  of  a  failure  to  inform  that  a  prob- 
able result  of  striking  a  mass  of  steel  with 
a  sledge  hammer  might  be  the  flying  asun- 
der of  particles  of  steel.  Babere  v.  Benjamin 
Atha  &  Co.  75  N.  J.  L.  307,  68  Atl.  103. 

Though  there  was  change  jof  employment^ 
there  is  no  liability  lor  injury  resulting 
from  causes  open  to  the  observaticn  of 
plaintiff  whlcli  it  required  no  fecial  skill 
and  training  to  foresee  were  likely  to  oc- 
casion him  harm.  Cummings  v.  Collins^ 
61  Mo.  523,  approved  in  Hanson  v.  Ham- 
mell,  107  Iowa,  at  176,  77  N.  W.  839;  and 
see  Cole  v.  Chicago  &  N.  W.  R.  Co.  71  Wis. 
114,  5  Am.  St.  Rep.  201,  37  N.  W.  89.  There 
is  no  case  for  the  plaintiff  where  his  evi- 
dence fails  to  show  that  the  work  directed 
to  be  done  required  more  skill  or  knowledge 
than  he  possessed.  St.  Lcmis  &  W.  B.  Co. 
T.  Austin,  —  Tex.  Civ.  App.  -— ,  72  S.  W. 
212.  Change  of  employment  alone  is  in- 
sufficient. The  change  is  immaterial,  un- 
less there  are  dangers  incident  to  it  whicSi, 
in  consideration  of  his  known  inexperience 
or  some  matter  of  occult  nature,  the  master 
should  have  pointed  out  to  him  and  did 
not.  Ft.  Smith  Oil  Co.  v.  Slover,  58  Ark. 
168,  24  S.  W.  106.  In  White  v.  Owosso 
Sugar  Co.  149  Mich;  473,  112  N.  W.  1125,  a 
laborer  in  a  sugar  factory  was  called  from 
his  regular  work  to  aid  in  raising  an  iron 
plate;  he  and  a  colaborer  lost  control  of 
the  plate,  and  a  comer  passed  into  the  shaft, 
where  it  was  istruck  by  a  descending  bucket, 
injuring  the  laborer;  and  it  was  held  that, 
though  the  work  may  have  been  outside 
the  scope  of  plaintiff's  employment,  there 
was  no  negligence  in  failing  to  warn  him 
of  the  danger  resulting  from  the  plate  being 
struck  by  the  buckets. 


In  Meyers  v.  Bennett  Auto  Supply  Co. 
\Q9  Iowa,  388,  151  N.  VY.  444,  plaintiff  had 
been  a  competent  bricklayer  for  ten  years, 
and  was  laying  brick  and  terra  cotta  over 
the  face  of  a  concrete  building.  Certain 
"cups"  for  electrical  fixtures  were  nailed 
into  the  forms;  and  after  the  concrete  har- 
dened and  the  forms  were  removed,  four 
nails  protruded  in  part  from  the  cups. 
These  had  to  be  broken  <^  in  order  to  lay 
the  terra  cotta  ornaments..  Plaintiff  came  to 
some  of  these  nails  for  the  first  time  in  his 
experienee,  and  asked  the  foreman  what  to 
do,  and  the  foreman  said,  'Take  your  ham- 
mer and  knock  or  cut  them  off,"  and  noth- 
ing else  was  said.  It  was  not  in  the  line 
ol  a  briek  mason's  work  to  break  off  nail 
ends,  but  plaintiff  with  his  own  hammer 
struck  one  of  the  naila,  it  broke,  flew  into 
his  eye,  and  destroyed  it,  and  we  hold  that 
the  task  and  the  tool  were  of  sudi  elemen- 
tary simpUeity  that  no  duty  arose  to  warn 
or  instruct;  "that  the  broken  end  of  a  nail 
will  fly  in  the  direction  toward  which  it  is 
struek  is  an  obedience  to  the  same  law  that 
operates  upon  a  piece  of  concrete  or  brick 
under  the  same  circumstances;  it  was  self- 
evident  to  any  workman,  whether  skilled 
or  unskilled,  and  no  amount  of  skill  and 
experience  could  make  it  more  evident;  the 
employer  could  have  no  reason  to  believe 
that  the  plaintiff  did  not  know;"  further, 
"the  task  and  the  tool  were  of  elementary 
simplicity;  instruction  could  have  added 
nothing;"  and  that  the  master  was  under 
no  duty  to  warn  a  servant  of  dangers  self- 
evident  to  anyone,  skilled  or  unskilled. 

It  follows  from  what  has  been  said  that 
the  order  of  the  District  Court  must  be  af- 
firmed. 

Cteynor,  Ch«  J.,  and  Imdd  and  Evans, 

JJ.,  concur. 

Petition  for  rehearing  denied. 


XOBTH  GABOIilNA   SUPREMB 
COURT. 

LYDA  GARRETT  et  al. 
v. 

SOUTHERN  RAILWAY  COMPANY 

and 
PULLMAN  COMPANY,  App*. 

(172  N.  C.  737,  90  S.  E.  903.) 

Carrier  —  sleeping  car  —  duty  to  pro* 
tect  passenger  from  robbery. 

Note.  —  As  to  duty  of  sleeping  or  parlor 
car  company  to  protect  passengers  from  as- 
sault,  see  anno^Eition   following  this  case, 
post,  888. 
L.R.A.1917P. 


A  sleeping  car  company  is  liable  in  dam- 
ages to  a  passenger  who  is  assaulted  and 
robbed  when  attempting  to  board  the  car, 
if  the  conductor  is  present  and  fails  to  af- 
ford assistance. 
For  other  oases,  see  OarrierSf  IL  e,  in  Dig, 

XSB  N.  S. 

(December  19,  1916.) 

APPEAL  by  defendant  Pullman  C!ompany 
from  a  judgment  of  the  Superior  Court 
for  Buncombe  County  in  favor  of  plaintiffs 
in  consolidated  actions  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  oaused  by  defendants'  negligence. 
Affirmed. 
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Statement  by  Brown,  J. : 

Two  actions,  one  by  Lyda  Garrett,  plain- 
tiff, and  one  by  her  daughter,  Pauline,  as 
plaintiff,  were  instituted  in  the  superior 
court  of  Buncombe  county  to  recover  dam- 
ages for  a  personal  injury  against  the 
Southern  Railway  Company  and  the  Pull- 
man Company,  and  were  duly  consolidated 
by  consent  and  tried  at  May  term,  1016, 
Harding,  J.,  presiding,  upon  these  issues: 

(1)  Was  the  Southern  Railway  Company 
engaged  in  operating  the  train  which  the 
plaintiff  was  about  to  board  at  Lexington, 
Kentucky,  on  the  night  of  July  6,  1915,  as 
alleged  in  the  complaint?    Answer:     Yes. 

(2)  Was  the  plaintiff  Lyda  Qarrett  in- 
jured by  the  negligenoe  of  the  defendant 
Southern  Railway  Company,  as  allied  in 
the  complaint?    Answer:     Yes. 

(8)  Was  the  plaintiff  Lyda  Garrett  in- 
jured by  the  negligence  of  the  defendant  the 
Pullman  Company,  as  alleged  in  the  com- 
plaint?   Answer:     Yes. 

(4)  What  damage,  if  any,  is  the  plaintiff 
Lyda  Garrett  entitled  to  recover,  as  al- 
leged?   Answer:     $1,500. 

Similar  issues  were  submitted  as  to  Paul- 
ine Garrett.  In  her  case  the  jury  assessed 
the  damages  at  $2,000.  The  trial  judge 
set  aside  the  findings  of  the  jury  as  to  the 
defendant  the  Southern  Railway  Company, 
and  rendered  judgment  against  the  Pull- 
man Company,  from  which  said  defendant 
appealed. 

Messrs.  H.  T.  'Wllcozon  and  A.  Hall 
Johnslon,  for  appellant: 

In  order  to  entitle  one  to  recover  for 
injuries  sustained  through  the  negligence 
of  another,  it  is  necessary  to  allege  and 
prove  that  the  party  who  is  sought  to  be 
charged  owed  the  injured  party  a  duty; 
that  there  was  a  neglect  to  perform  this 
duty;  and  that  such  negligence  was  the 
proximate  cause  of  the  injury. 

Emry  v.  Roanoke  Nav.  &  Water  Power 
Co.  Ill  N.  C.  94,  17  L.R.A.  699,  16  S.  E. 
18;  Duval  v.  Pullman  Palace  Car  Co.  33 
L.R.A.  715,  10  C.  C.  A.  331,  23  U.  S.  App. 
527,  62  Fed.  265,  denied  in  163  U.  S.  684, 
41  L.  ed.  310,  16  Sup.  Ct.  Rep.  1200; 
Chicago,  St.  L.  &  N.  0.  R.  Co.  v.  Pullman 
Southern  Car  Co.  139  U.  S.  79,  35  L.  ed. 
97,  11  Sup.  Ct.  Rep.  490. 

Sleeping  car  companies  are  not  common 
carriers  and  their  contract  with  the  passen- 
ger to  furnish  additional  accommodations 
does  not  impose  upon  them  a  carrier's  lia- 
bility. 

Duval  V.  Pullman  Palace  Car  Co.  33  L.R.A. 
715,  10  C.  C.  A.  331,  23  U.  S.  App.  527, 
62  Fed.  265,  denied  in  163  U.  S.  684,  41 
L.  ed.  310,  16  Sup.  Ct.  Rep.  1200;  Pullman 
Palace  Car  Co.  v.  Gavin,  93  Tenn.  63,  21 
L.R.A.1917F. 


L.R.A.  298,  42  Am.  St.  Rep.  902,  23  8.  W. 
70;  Pennsylvania  Co.  v.  Roy,  102  U.  S.  451, 
26  L.  ed.  141,  10  Am.  Neg.  Cas.  603;  Beale, 
Innkeepers,  §  341;  9  Cyc.  702;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Teidt,  40  L.R.A.(N.S.) 
848,  116  C.  C.  A.  168,  106  Fed.  348;  Wfl- 
liams  V.  Pullman  Palace  Car  Co.  40  La. 
Ann.  87,  8  Am.  St.  Rep.  512,  3  So.  631; 
Campbell  v.  Seaboard  Air  Line  R.  Co.  83 
S.  C.  448,  23  L.R.A.(N.S.)  1056,  137  Am. 
St.  Rep.  824,  65  S.  0.  628;  4  Elliott,  Rail- 
roads, 2d  ed.  §  1616;  2  Hutchinson,  Carr. 
8d  ed.  §  1130;  Calhoun  v.  Pullman  Co.  16 
L.R.A.(N.S.)  576,  86  C.  C.  A.  387,  159  Fed. 
387;  Lawrence  v.  Pullman  Palace  Car  Co. 
144  Mass.  1,  59  Am.  Rep.  58,  10  N.  E. 
723,  8  Am.  Neg.  Cas.  408;  McCabe  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  109  C.  C.  A.  110, 
186  Fed.  966;  Lemon  v.  Pullman  Palace 
Car  Co.  52  Fed.  262;  Pleasants  v.  Raleigh 
&  A.  Air-Line  R.  Co.  95  N.  C.  196;  Turner 
V.  Goldsboro  Lumber  Co.  119  N.  C.  387,  26 
S.  £.  23;  Williams  v.  Southern  R.  Co.  119 
N.  C.  746,  26  S.  £.  32;  Martin  v.  Highland 
Park  Mfg.  Co.  128  N.  C.  264,  83  Am.  St. 
Rep.  671,  38  S.  E.  876;  Brown  v.  Chicago, 
R.  L  &  P.  R.  Co.  2  L.RA.(N.S.)  105,  72 
C.  C.  A.  20,  139  Fed.  972,  3  Ann.  Cas.  251, 
19  Am.  Neg.  Rep.  646;  Putnam  v.  Broadway 
&  S.  Ave.  R.  Co.  55  N.  Y.  108,  14  Am.  Rep. 
190;  Fewings  v.  Mendenhall,  88  Minn.  336, 
60  L.R.A.  601,  97  Am.  St.  Rep.  619,  93 
N.  W.  127,  13  Am.  Neg.  Rep.  346. 

Even  if  found  to  be  joint  tort-feasors,  the 
doctrine  of  primary  and  secondary  liability 
may  arise  as  between  defendants,  and  their 
rights  after  such  verdict  may  be  determined 
in  the  proper  action. 

2  Black,  Judgm.  §  780;  Dillon  v.  Raleigh, 
124  N.  C.  184,  32  S.  E.  548;  Raleigh  v. 
North  Carolina  R.  Co.  129  N.  C.  265,  40 
S.  E.  2;  Howard  v.  J.  H.  Harris  Plumbing 
Co.  164  N.  C.  227,  70  S.  E.  285;  Brown  v. 
Louisburg,  126  N.  C.  701,  78  Am.  St.  Rep. 
677,  36  S.  E.  166;  Elliott,  Contr.  §  493; 
Midkiff  V.  Lusher,  27  W.  Va.  439;  Marriott 
V.  Williams,  162  Cal.  705,  125  Am.  St.  Rep. 
92, '93  Pac.  876;  Huddleston  v.  West  Belle- 
vue,  111  Pa.  110,  2  Atl.  200;  McCool  v. 
Mahoney,  54  Cal.  491;  Smithwick  v.  Ward, 
62  N.  C.  (7  Jones,  L.)  64,  75  Am.  Dec.  453. 

Messrs.  J,  T.  Horney  and  Jones  &  Wil- 
liams, for  appellees: 

The  Pullman  Company  was  liable. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hatch, 
116  Tenn.  580,  94  S.  W.  671;  Calder  v. 
Southern  R,  Co.  89  S.  C.  287,  71  S.  E.  841,  . 
Ann.  Cas.  1913A,  902,  note,  223  U.  S.  740, 
56  L.  ed.  637,  32  Sup.  Ct.  Rep.  631;  Hill 
V.  Pullman  Co.  188  Fed.  408;  Pullman  Co. 
v.  Norton,  —  Tex.  Civ.  App.  — ,  91  S  W. 
841;  Younglove  v.  Pullman  Co.  207  Fed. 
797;  Pullman  Co.  v.  Custer,  —  Tex.  Civ. 
App.  — ,   140   S.  W.   847;   Pullman  Co.   v. 
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Hoyle,  62  Tex.  Civ.  App.  534,  116  8.  W. 
313. 

Where  a  verdict  is  rendered  against  two 
defendants  in  an  action  ex  delicto,  the  set- 
ting aside  of  the  verdict  as  to  one  defend- 
ant and  renditfion  of  judgment  against  the 
other  is  not  error,  each  being  severally 
liable  for  the  whole  damage. 

lUinois  C.  R.  Co.  v.  Foulks,  191  III.  57, 
60  N.  B.  890;  Carper  v.  Risdon,  19  Colo. 
5S0,  76  Pac.  744;  Birkel  v.  Chandler,  26 
Wash.   241,   66   Pac.   406. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  sue  to  recover  damages  for 
negligence  upon  the  part  of  the  defendant 
in  failing  to  protect  them  from  assault 
committed  by  a  negro  in  the  railway  station 
at  Lexington,  Kentucky,  while  the  plaintiffs 
were  passengers  upon  the  Southern  Railway 
and  in  the  care  and  custody  of  the  Pullman 
Company.  At  the  conclusion  of  the  evi- 
dence, the  defendant  moved  to  nonsuit^ 
and  excepted  to  the  ruling  of  the  court 
overruling  the  motion.  The  evidence,  taken 
in  its  most  favorable  light  for  the  plaintiff, 
tends  to  prove  that  plaintiffs  had  purchased 
tickets  on  the  Pullman  from  Lexington  to 
Asheville,  which  entitled  them  to  a  lower 
berth.  In  addition,  plaintiffs  had  the  neces- 
sary railroad  transportation,  authorizing 
them  to  travel  on  the  railway  from  Lexing- 
ton to  Asheville.  The  plaintiff  Lyda,  ac- 
companied by  her  sister,  who  was  aloo  a 
passenger,  and  her  little  six -year-old  daugh- 
ter, Pauline,  proceeded  to  the  proper  Pull- 
man car  and  placed  themselves  in  charge 
of  its  conductor.  The  sister,  Mrs.  McClel- 
land, was  helped  on  the  car  first  by  the 
conductor.  The  said  conductor  then  took 
the  plaintiff's  baggage  and  put  it  on  the 
Pullman  car  platform,  and  as  the  plaintiff 
Lyda  was  handing  her  six-year-old  daugh- 
ter, Pauline,-  to  the  conductor  to  be  put 
up  on  the  platform,  she  was  assaulted  by  a 
negro. 

The  testimony  tends  to  prove,  further, 
that  the  negro  dragged  her  and  her  daughter 
across  two  railroad  tracks  and  the  station 
platform  and  threw  the  plaintiff  Lyda  down, 
and  robbed  her;  that  during  this  time  the 
Pullman  conductor  remained  motionless  and 
made  no  effort  to  prevent  the  robbery  or 
the  assault,  although  the  struggle  lasted  for 
several  minutes.  The  evidence  tends  to 
prove  that  the  conductor  was  in  easy  reach, 
and  could  have  assisted  the  plaintiff,  and 
could  probably  have  prevented  the  injuries. 
The  evidence  tends  further  to  prove  that 
the  child  Pauline  was  dragged  along  with 
her  mother,  very  badly  frightened,  and  seri- 
ously hurt. 

Upon  a  motion  to  nonsuit,  we  must  as- 
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sume  the  facta  testified  to  by  the  plaintiff 
and  her  sister  to  be  true,  and  they  must 
be  construed  in  the  light  most  favorable  to 
the  plaintiff,  for  the  jury  seems  to  have 
been  impressed  with  the  truthfulness  of 
their  testimony.  It  is  but  just  to  the  Pull- 
man conductor  to  state  that  he  testified  that, 
when  the  plaintiff  Lyda  was  assaulted,  he 
was  40  feet  away  from  her,  and  that  he 
heard  the  scream  and  saw  the  man  grab 
at  her  pocketbook;  that  he  holloed  at  him, 
and  ran  over  as  quickly  as  possible  to  assist 
her. 

It  IS  contended  that  the  defendant  is 
not  liable,  because  it  is  neither  a  common 
carrier  nor  an  innkeeper.  It  is  true  that  a 
sleeping  ear  is  a  place  for  the  reception  of 
travelers,  provided  generally  by  the  rail- 
roads to  make  traveling  over  their  lines 
more  attractive;  but  it  is  not  an  inn. 
The  question  as  to  whether  it  is  a  common 
carrier  has  been  decided  differently  in  dif- 
ferent states.  In  some  few  states  sleeping 
car  companies  are  held  to  be  common  car- 
riers. In  a  large  majority  of  states,  and 
by  the  Federal  courts,  they  are  held  not  to 
be  common  carriers.  Blum  v.  Southern 
Pullman  Palace  Car  Co.  1  Flipp.  500,  Fed. 
Oas.  No.  1,574;  Lemon  v.  Pullman  Palace 
Car  Co.  (C.  C.)  52  Fed.  262. 

The  better  view  seems  to  be  that  while 
these  companies  provide  a  vehicle  for  pas- 
sengers to  ride  in,  and  accommodations  for 
their  comfort  while  riding,  the  railway  com- 
pany, and  not  the  car  company,  undertakes 
and  is  responsible  for  the  transportation, 
and  has  entire  charge  of  the  journey. 
Nevertheless  it  is  generally  agreed  that, 
however  these  companies  may  be  classified, 
it  is  their  duty  to  guard  passengers  in  their 
care  from  harm,  so  far  as  it  can  reasonably 
be  done.  The  company  must  guard  passen- 
gers from  the  attacks  of  wrongdoers,  if  such 
attacks  can  be  foreseen,  and  it  is  their  duty 
to  protect  them  from  annoyance  and  insult, 
not  only  from  their  own  servants,  but  from 
all  others.  Connell  v.  Chesapeake  ft  O.  R. 
Co.  (Ball  V.  Chesapeake  ft  0.  R.  Co.)  03  Va. 
44,  32  L.R.A.  792,  57  Am.  St.  Rep.  786,  24 
S.  £.  467;  Beale,  Innkeepers,  §  373.  In  the 
notes  in  Ann.  Cas.  I913A,  902,  it  is  said; 
''The  person  placed  in  charge  of  a  sleeping 
oar  is  bound,  as  an  employee  of  the  sleeping 
car  company,  to  the  exercise  of  ordinary  care 
for  the  protection  and  comfort  of  persons 
using  the  car  in  accordance  with  the  regu- 
lations of  the  company." 

In  Calder  v.  Southern  R.  Co.  89  S.  C. 
287,  71  S.  E.  841,  Ann.  Cas.  1913A,  894, 
it  is  held  that  the  carrier  and  the  sleeping 
car  company  are  both  liable  for  the  neg- 
ligent failure  of  the  servants  of  the  latter 
to  protect  passengers  in  their  cars.  In 
Pullman  Co.  v.  Norton,  —  Tex.  Civ.  App. 
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— ,  91  S.  W.  841,  the  Texas  court  of  civil 
appeals  declares  that  a  railway  conapany 
and  a  sleeping  car  company  both  owe  to  a 
passenger  the  duty  of  exercising  care  in 
protecting  him  from  injury.  In  Hill  v. 
Pullman  Co.  (C.  C.)  188  Fed.  601,  it  is  held 
that  the  sleeping  ear  company  was  answer- 
able in  damages  to  a  passenger  for  an  as- 
sault in  the  car  under  the  evidence  in  that 
case.  In  Younglove  v.  Pullman  Co.  (D.  C.) 
207  Fed.  798,  it  is  held  that  the  defendant, 
as  a  carrier,  is  required  to  use  due  care  for 
the  protection  and  safety  of  its  passengers, 
not  only  while  the  passenger  is  in  the  car, 
but  until  the  passenger  alights  from  the  car. 
In  Pullman  Co.  v.  Hoyle,  62  Tex.  Civ.  App. 
634,  115  S.  W.  310,  it  is  held  that  a  sleep- 
ing car  company  owed  a  passenger  the  duty 
to  safely  discharge  her  at  her  destination, 
and  was  liable  for  any  injury  resulting  from 
iiegligence  in  that  respect. 

An  inyestigation  of  the  authorities  dis- 
closes that  they  all  hold  that  it  is  the  duty 
of  a  Pullman  Company,  although  not  tech- 
nically a  common  carrier,  to  exercise  reason- 
able care  in  the  protection  of  passengers 
holding  tickets  upon  the  car.  It  must  be 
conceded  that,  if  the  testimony  offered  by 
the  plaintiffs  is  true,  the  defendant's  con- 
ductor entirely  failed  to  protect  them  from 
the  assault  and  robbery  oonunitted  at  the 


very  steps  of  the  car,  while  the  conductor 
was  helping  them  into  it. 

The  motion  to  nonsuit  is  properly  over- 
ruled. The  defendant  assigns  error  because 
the  court  admitted  in  evidence  a  contract 
between  the  Pullman  Company  and  the 
Southern  Railway  Company>  and  then  re- 
marked in  the  absence  of  the  jury:  '^I  am 
of  the  opinion  that  the  contract  is  not  com- 
petent evidence  in  this  case,  as  I  don't  see 
how  it  could  affect  any  of  the  rights  of  the 
plaintiff.'* 

We  have  examined  the  contract,  and  find 
that  there  is  nothing  in  it  which  would  ab- 
solve the  defendant  from  liability  under  the 
testimony  introduced  by  the  plaintiff. 

The  other  assignments  of  error  relating  to 
the  evidence  are  without  merit,  and  do  not 
need  any  discussion.  The  charge  of  the 
court  presented  the  law  and  the  evidence  to 
the  jury  in  a  clear  and  correct  manner.  The 
court  might  well  have  charged  that,  if  the 
facts  are  aa  testified  to  by  the  plaintiffs,  the 
defendant  is  liable  for  ihe  injury, — of 
course,  stating  the  other  aide  of  the  con- 
troversy, 

Ab  to  whether  the  Southern  Railway  Com- 
pany ia  liable  is  a  matter  not  before  ua. 

No  error. 

Petition  for  rehearing  denied. 


Annotation — ^Duty  of  sleeping  or  parlor  car  company  to  protect  pas- 

sengers  from  assault. 


The  liability  of  a  railroad  company  for 
acts  of  employee  of  a  sleeping  or  Pull- 
man ear  company  toward  passengers  is 
treated  in  the  note  to  Campbell  v.  Sea- 
board Air  Line  R.  Co.  23  L.R.A.(N.S.) 
1056;  and  see  later  case,  Denver  &  E.  G. 
R.  Co,  V.  Perry,  27  L.R.A.(N.S.)  761. 

The  principles  governing  the  liability 
of  carriers  generally  for  assaults  on 
passengers  by  employees  are  discussed  in 
the  notes  to  Davis  v.  Hough telin,  14 
L.R.A.  738;  Daniel  v.  Petersburg  R.  Co. 
4  L.R.A.(N.S.)  486;  Houston  &  T.  C.  R. 
Co.  V.  Bush,  32  L.R.A.(N.S.)  1201;  and 
St.  Louis,  L  M.  &  S.  B.  Co.  v.  Jaekson, 
L.R.A.1915E,  668;  and  those  applicable 
to  assaults  by  fellow  passengers  in  the 
notes  to  Illinois  C.  R.  Co.  v.  Minor,  16 
L.R.A.  627;  Brown  v.  Chicago,  R.  L  & 
P.  R.  Co.  2  L.R.A.(N.S.)  106;  Jansen  v. 
Minneapolis  &  St.  L.  R.  Co.  32  L.R.A. 
(N.S.)  1206;  and  Louisville  &  N.  R.  Co. 
V.  Renfro,  33  L.R.A.(N.S.)  133. 

For  convenience,  however,  cases  fall- 
ing within  the  scope  of  either  of  those 
series  of  notes,  which  involved  the  lia- 
bility of  a  sleeping  or  PuUman  car  com- ' 
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pany  for  an  assault  upon  a  passenger, 
have  been  cited  in  the  present  note. 

But  cases  of  assaults  oonunitted  upon 
passengers  in  an  ejection  or  attempted 
ejection  of  passengers  from  a  coach  are 
not  included  in  this  note.  (For  such 
cases,  see  the  L.R.A.  Indexes,  under  the 
title  "Carriers,"  subdivision  'ISjection.") 

Assault  by  employee. 

An  assault  committed  by  the  porter  of 
a  sleeping  car  company,  whose  duties 
are  to  answer  calls  of  passengers  and 
also  to  serve  them  with  food,  upon  a 
passenger  who  has  summoned  such 
porter  to  the  smoking  compartment  of 
a  sleeping  car  and  requested  that  food  be 
served,  was  held,  in  Pullman  Palace  Car 
Co.  V.  Lawrence  (1897)  74  Miss.  782,  22 
So.  53,  2  Am,  Neg.  Rep.  586,  to  have  been 
made  while  such  porter  was  engaged  in 
the  company's  business  and  while  acting 
within  the  scope  of  bis  employment,  so 
as  to  make  the  Pullman  ear  company 
liable. 

And  a  sleeping  car  company  will  be 
liable  for  an  indecent  assault  committed 
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upon  a  female  passenger  by  its  porter, 
who  is  in  charge  of  the  car.  Campbell 
V.  Pullman  Palace-Car  Co.  (1890)  42 
Fed.  484. 

However,  a  passenger  on  a  Pullman 
car  who  is  the  aggressor  in  an  un- 
provoked abuse  of  the  Pullman  car  com- 
pany's servant,  and  grossly  and  brutally 
insults  him  by  applying  to  him  vile  and 
offensive  language,  cannot  hold  the  com- 
pany liable  for  an  assault  upon  him  by 
such  servant.  Rohrback  v.  Pullman's 
Palace  Car  Co.  (1909)  166  Fed.  797. 

So,  the  Pullman  company  was  held  not 
liable  for  an  assault  by  its  porter  upon 
a  passenger  where  the  latter,  without 
cause  or  provocation,  and  solely  because 
not  served  refreshments  out  of  turn, 
called  the  porter  a  black  bastard,  which 
language,  the  court  said,  the  passenger 
must  have  known  would  arouse  the  anger 
and  resentment  of  any  man  possessing 
the  least  spark  of  self-respect.    Ibid. 

A  passenger  in  a  day  coach  who  goes 
into  a  sleeping  car  for  the  sole  purpose 
of  inducing  the  steward  to  sell  him  liquor 
in  violation  of  law,  and  also  in  violation 
of  the  company's  instructions  to  the 
steward,  being  technically  a  trespasser, 
cannot  hold  the  sleeping  car  company 
liable  for  an  assault  committed  upon  him 
by  the  steward.  Cassedy  v.  Pullman 
Palace-Car  Co.  (1895)  —  Miss.  — ,  17  So. 
373. 

So,  also,  that  a  Pullman  company  is 
not  liable  for  an  assault  committed  by 
its  porter  on  a  passenger  in  a  day  coach 
who  had  gone  into  the  sleeping  car  for 
the  purpose  of  requesting  permission  to 
wash  was  held  in  Williams  v.  Pullman 
Palace  Car  Co.  (1888)  40  La.  Ann.  87, 
8  Am.  St.  Rep.  612,  3  So.  631.  The  court 
based  its  decision  on  the  absence  of  any 
contractual  relations  between  such  pas- 
senger and  the  sleeping  ear  company, 
and  also  on  the  fact  that  the  general 
principles  of  the  law  of  master  and  serv- 
ant were  inapplicable  to  this  case.  As  to 
the  latter  point  the  court  said:  "The 
great  difficulty  in  applying  these  princi- 
ples lies  in  defining  what  acts  properly 
fall  within  the  scope  of  the  servant's 
employment.  The  evidence  in  this  case 
eatabliflhes  that  the  porters  employed  in 
defendant's  service  are  mere  menials  em- 
ployed to  clean  up  the  car  and  keep  it 
in  order  and  to  wait  upon  the  passengers, 
having  no  police  authority  whatever  and 
no  connection  with  the  enforcement  of 
the  rules  of  the  service  except  to  report 
violations  of  them  to  the  conductor. 
Anything  more  completely  outside  of  *the 

functions  to  which  he  was  employed' 
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than  the  assault  committed  on  the  plain- 
tiff could  hardly  be  conceived.  If  it  had 
been  his  duty  forcibly  to  prevent  the 
plaintiff  from  entering  the  car,  or  to  put 
him  out  at  all,  and,  in  performing 
this  duty,  he  had  used  wanton  and  need- 
less violence,  inflicting  injury,  defendant 
might  have  been  responsible.  But  he  had 
no  such  duty  or  authority.  We  do  not 
lose  sight  of  the  fact  that  plaintiff  was 
not  a  trespasser,  but  had  a  right  to  enter 
the  car  for  the  purpose  of  asking  per- 
mission to  wash  his  hands  or  of  trying  to 
hire  the  privilege,  and  that,  in  address- 
ing the  porter,  he  was  dealing  with  him 
as  a  servant  of  the  company.  This 
emphasizes  the  outrage  to  which  he  was 
subjected,  but  would  be  a  dangerous 
ground  for  holding  the  employer  respon- 
sible. A  person  has  a  right  to  enter  a 
bank  for  the  purpose  of  collecting  a 
cheek  and  to  present  it  to  the  paying 
teller  for  payment;  but  if,  on  such  pre- 
sentation, the  teller  should  leap  over  the 
counter  and  knock  him  down,  surely  such 
an  act  would  not  subject  the  bank  to  lia- 
bility. So  one  may  lawfully  enter  a 
store  and  deal  with  any  clerk  with  refer- 
ence to  the  purchase  of  goods,  but  if, 
on  some  dispute,  the  clerk  should  commit 
assault  and  battery  upon  him,  the  mer- 
chant would  not  be  responsible  therefor. 
Or  if  one  on  lawful  business  should 
knock  at  the  door  of  any  private  house, 
and,  on  asking  the  servant  who  answered 
the  call  for  permission  to  see  the  master, 
the  servant  should  assault  and  beat  him, 
would  the  master  be  responsible  ?  Clear- 
ly, in  all  such  cases,  the  lawfulness  of 
the  party's  conduct,  and  the  fact  that 
the  injury  was  received  while  he  was 
properly  dealing  with  the  servant  as  a 
servant,  would  not  suffice  to  bind  the 
master  unless  the  latter  had  expressly 
or  impliedly  authorized  the  act,  or  had 
been  guilty  of  some  fault  in  knowingly 
employing  so  dangerous  a  servant." 

Assault     Iby     fellow     passenger     or 
■traas^r. 

Garrett  v.  Southern  R.  Co.  ante, 
885,  is  in  harmony  with  the  rule  that 
ordinary  and  reasonable  care  and  dili- 
gence in  watching  over  its  passengers  to 
protect  them  from  assault  and  injury  by 
strangers  or  fellow  passengers  are  re- 
quired on  the  part  of  the  sleeping  car 
or  parlor  car  company. 

So,  a  railroad  company  and  a  sleeping 
car  company  whose  employees  had 
absented  themselves  from  the  car  for  a 
period  of  time  are  guilty  of  such  negli- 
gence in  failing  to  protect  a  female  pas^ 
senger  in  the  sleeping  car  as  to  make 
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them  liable  for  indignities  and  outrages 
inflicted  upon  such  passenger  by  a 
stranger  who  entered  the  sleeping  car. 
St.  Louis,  I.  M.  &  S.  B.  Co.  v.  Hatch 
(1906)  116  Tenn.  580,  94  S.  W.  671. 

As  to  the  contention  that,  as  there 
was  no  reasonable  ground  for  suspicion 
that  these  parties  would  enter  the  sleeper 
and  commit  this  wrong,  neither  company 
could  be  charged  with  negligence  or  held 
liable  for  the  injury,  the  court  stated 
that  the  principle  contended  for  comes 
into  play  as  a  matter  of  necessity  only 
where  the  carrier  is  diligent  in  the  dis- 
charge of  his  general  duty  to  his  pas- 
senger; in  other  words,  is  not  guilty  of 
negligence;  and  is  not  applicable  where 
the  carrier  is  guilty  of  abandoning  his 
post,  where  only  he  could  discharge  this 
duty. 

A  Pullman  company  which  is  negli- 
gent in  failing  to  keep  a  sufficient  watch 
to  protect  passengers  in  a  sleeping  car 
from  robbery  is  liable  for  an  assault 
committed  upon  a  passenger  by  a  sneak 
thief  who  is  attempting  to  rob  such  pas- 
senger. Hill  V.  Pullman  Co.  (1911)  188 
Fed.  497. 

So,  also,  in  Calder  v.  Southern  R.  Co. 
(1911)  89  S.  0.  287,  51  S.  E.  847,  Ann. 
Cas.  1913A,  894,  it  was  held  that  a  Pull- 
man company  owes  the  duty  to  a  sleep- 
ing passenger  occupying  a  berth  in  one 
of  its  cars  to  protect  him  from  robbery 
and  assault. 

In  Meyer  v.  St.  Louis,  L  M.  &  S.  R.  Co. 
(1893)  4  C.  C.  A.  221, 10  U.  S.  App.  677, 
54  Fed.  116,  action  against  a  railway 
company  and  Pullman  palace  oar  com- 


pany for  the  killing  of  a  passenger  by 
an  insane  fellow  passenger,  an  instruc- 
tion in  effect  that  the  Pullman  palace 
car  company  is  not  a  common  carrieri 
and  so  not  burdened  with  the  heavy  and 
exceptional  obligations  of  a  common  car* 
rier  for  the  protection  of  its  passengers 
from  injury,  and  that  the  extent  of  its 
obligation  for  the  protection  of  its  pas- 
sengers from  injury  is  to  maintain  a  rea- 
sonable watch  to  protect  those  passengers 
from  any  known  danger  reasonably  prob- 
able to  arise  under  the  circumstances, 
was  held,  assuming  it  to  correctly  state 
the  extent  of  the  obligation  resting  upon 
the  sleeping  car  company,  nevertheless 
to  warrant  reversal  because  of  failure  to 
instruct  the  jury  that  the  company  had 
the  right,  if  need  arose,  to  restrain  or 
eject  from  the  car  an  insane  person,  as 
the  jury  would  naturally  infer  from  the 
charge  that  the  rights  of  the  sleeping  car 
company  were  in  this  particular  even 
more  limited  than  those  of  the  railway 
company. 

In  Connell  v.  Chesapeake  &  0.  R.  Co. 
(Ball  v.  Chesapeake  &  0.  R.  Co.)  (1896) 
93  Va.  44,  32  L.R.A.  792,  57  Am.  St.  Rep. 
786,  24  S.  E.  467  (action  against  railway 
company  and  the  Pullman  palace  car 
company),  it  was  held  that  the  murder 
of  a  passenger  when  asleep  in  a  sleeping 
oar  by  some  intruder,  stranger  or  fellow 
passenger,  does  not  render  the  carrier 
liable  if  the  carrier  or  its  employees  did 
not  know  of  any  impending  danger,  and 
there  were  no  circumstances  to  arouse 
their  suspicions.  J.  H,  B. 
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V. 

MARVIN  LATHROP. 

(—  Okla.  — ,  166  Pac.  747.) 

Evidence  —  photograph  —  special  pur- 
pose. 

1.  The  probative  value  of  photographs  de- 
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pends  upon  their  accuracy.  They  muat  be 
shown  by  extrinsic  evidence  to  be  faithful 
repreflentations  of  the  place  or  subject  aB 
it  existed  at  the  time  involved  in  the  con- 
troversy. And  photographs  taken  to  show 
more  than  this,  with  men  hi  various  as- 
sumed positions,  and  things  in  various  as- 
sumed situations,  intend^  only  to  illus- 
trate  hypothetical  situations,  and  to  explain 
certain  theories  of  the  parties,  are  incom- 
petent. 

For  other  cases,  see  Evidence,  V,  in  Dig. 
1-52  y.  8. 


Note. —  The  use  of  photographs  as  evi- 
dence is  the  subject  of  notes  appended  to 
Dederichs  v.  Salt  Lake  City  R.  Co.  35  L.R.A. 
802,  and  Ligon  v.  Allen,  51  L.R.A.(N.S.) 
842;  and  see  later  cases,  Griffith  v.  Ameri- 
can Coal  Co.  L.R.A.1915F,  803,  and  Louis- 
ville A  N.  R.  Co.  V.  Ashley,  L.R.A.19ieE, 
763. 

The  note  to  Oklahoma  City  v.  Reed,  33 
L.R.A.(N.S.)  1085,  on  "Burden  of  proof  as 
to  contributory  negligence,"  discusses  at 
L.R.A.1917F. 


pages  1201  et  Be().,  the  rule  as  to  pleading 
contributory  negligence,  including  the  avail- 
ability of  the  defense  und^r  a  general  denial. 
See  later  cases,  Farris  v.  Southern  R.  Co. 
40  L.RA.(N.S.)  1115,  and  Illinois  C.  R.  Co, 
V.  Lowery,  49  L.RA.(N.S.)  1149. 

Generally  as  to  sufficiency  of  general  al- 
legations of  negligence,  see  note  to  King  v. 
Oregon  Short  Line  R.  Co.  59  L.R.A.  209,  and 
see  especially  page  275  of  that  note  with 
reference  to  contributory  negligence. 
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Pleacllnir  ~"  general  denial  —  contribu- 
tory negligrence. 

2.  An  answer  in  an  action  for  personal 
injuries,  which  only  denies  that  the  injury 
was  caused  by  the  Uj^ligence  of  defendant, 
and  alleges  that  it  was  ^Vholly"  caused  by 
the  negligence  of  the  plaintiff,  is  in  effect 
nothing  more  than  a  general  denial,  and 
does  not'  plead  contributory  negligence. 

Hie  law  requires  the  plaintiff  to  apprise 
the  defendant  in  the  beginning  as  to  what 
he  relies  upon  for  a  recovery,  and  limits 
him  to  the  facts  pleaded.  And  it  likewise 
requires  the  defendant  to  apprise  the  plain- 
tiff of  any  special  or  affirmative  defense  he 
expects  to  make,  by  pleading  the  facts  con- 
stituting such  defense.  There  is  no  reason 
why  one  should  be  entitled  to  the  light, 
and  the  other  required  to  grope  in  the  dark. 
Hence,  contributory  negligence  to  be  avail- 
able to  the  defendant  must  be  specifically 
pleaded,  unless  such  contributory  negligence 
appears  from  the  allegations  of  the  plain- 
tiff's petition,  or  unless  the  plaintiff's  own 
case  raises  the  presumption  of  contributory 
Diligence. 
For  other  oasei,  see  Pleading,  III,  h,  in  Dig. 

1-52  N,  B. 

Writ  —  service  on  joAnuging  agent. 

3.  A  return  of  the  service  of  summons  on 
a  domestic  corporation  which  shows  that  the 
president  was  not  found  in  the  coimty,  and 
that  the  writ  was  served  upon  the  managing 
agent,  is  sufficient.  The  statute  contem- 
plates that  the  absence  of  one  officer  from 
the  county — ^**the  chief  officer" — opens  the 
door  for  legally  serving  summons  upon  any 
one  of  the  subordinates  designated  by  the 
statute.  It  does  not  contemplate  the  ab- 
surdity of  a  multiplicity  of  chief  officers, 
but  makes  the  definite  provision  that  if  the 
one,  single*  ''chief  officer  is  not  found  in 
the  county,''  then  service  may  be  made  upon 
either  the  ''cashier,  treasurer,  secretary, 
clerk,  or  managing  agent." 

For  other  cases,  see  Writ  and  Process,  IL  h, 
in  Dig.  1-52  X.  8. 

(June  6,  1917.) 

ERROR  to  the  District  Court  for  Payne 
County  to  review  a  judgmait  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  for  which  de- 
fendant was  alleged  to  be  responsible.  Af- 
firmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  H.  A.  King,  Reece  &  Gmbbs, 
Charles  West,  and  U.  U.  Hagan,  for 
plaintiff  in  error: 

The  manner  of  service  provided  by  stat- 
ute for  service  of  summons  on  a  domestic 
corporation  must  be  strictly  followed. 

Oklahoma  F.  Ins.  Co.  v.  Barber  Asphalt 
Paving  Co.  34  Okla.  149,  125  Pac.  734; 
St.  Louis  t  S.  F.  R.  Co.  v.  Clark,  17  Okla. 
562,  87  Pac.  430;  Cunningham  Commission 
Co.  V.  Rorer  Mill  &  Elevator  Co.  25  Okla. 
133,  105  Pac.  676;  Ravia  Granite  Ballast 
L.R.A.1917F. 


Co.  V.  Wilson,  22  Okla.  689,  98  Pac.  949; 
Pond  V.  National  Mort^.  &  Debenture  Co. 

6  Kan.  App.  718,  50  Pac.  973;  Ball  v.  War- 
rington, 87  Fed.  695. 

If  there  was  evidence  in  the  record  tend- 
ing in  any  degree  to  prove  contributory  neg- 
ligence it  was  the  duty  of  the  trial  court  to 
submit  that  issue  to  the  jury,  and  its  fail- 
ure to  do  so  would  constitute  reversible  er- 
ror. I 

Oklahoma  R.  Co.  v.  Milam,  —  Okla.  — , 
147  Pac.  314;  Chicago,  R.  I.  A  P.  R.  Co. 
V.  Clark,  —  Okla.  — ,  148  Pac.  098;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Pitchford,  44 
Okla.  197,  143  Pac.  1146;  Hugo  v.  Xance, 
39  Okla.  640,  135  Pac.  346. 

It  was  error  te  refuse  to  admit  the  photo- 
graphs in  evidence. 

Smith  V.  Territory,  11  Okla.  669,  69  Pac. 
805;  Shaw  v.  State,  83  Ga.  92,  9  S.  £.  768, 
8  Am.  Crim.  Rep.  426;  State  v.  O'Reilly, 
126  Mo.  597,  29  S.  W.  577. 

Messrs.  Kobert  A.  Lowry  and  T.  A. 
Higglns,  for  defendant  in  error: 

In  tlxe  absence  of  a  showing  in  the>4irial 
court  that  the  by-laws  of  the  defendant 
corporation  provided  for  a  vice  president, 
and  a  chairman  of  the  board  of  the  direc- 
tors other  than  its  president,  the  motion  to 
quash  summons  and  service  thereof  was 
properly  overruled. 

St.  Louis  &  S.  F.  R.  Co.  v.  Clark,  17  Okla. 
562,  87  Pac.  430;  Ravia  Granite  Ballast 
Co.  V.  Wilson,  22  Okla.  689,  98  Pac.  949; 
Oklahoma  F.  Ins.  Co.  v.  Barber  Asphalt 
Paving  Co.  34  Okla.  149, 125  Pac.  754;  Pond 
V.  National  Mortg.  k  Debenture  Co.  6  Kan. 
App.  718,  50  Pac.  973;  Cunningham  Com- 
mission Co.  V.  Rorer  Mill  &  Elevator  Co.  25 
Okla.  133,  105  Pac  676;  First  Nat.  Bank 
V.  Latham,  37  Okla.  286,  132  Pac.  891. 

There  was  no  error  in  the  rejection  of  the 
photographs. 

9  Eng.  £v.  779;  Babb  ▼.  Oxford  Paper  Co. 
99  Me.  298,  59  Atl.  290;  Stewart  v.  St.  Paul 
City  R.  Co.  78  Minn.  110,  80  N.  W.  855, 

7  Am.  Neg.  Rep.  80;  Smith  v.  Territory,  11 
Okla.  669,  69  Pac.  805;  4  £nc.  Ev.  284;  Tudor 
Iron  Works  v.  Weber,  129  111.  535,  21  N.  E. 
1078;  McNaier  v.  Manhattan  R.  Co.  51 
Hun,  644,  22  N.  Y.  S.  R.  840,  4  N.  Y.  Supp, 
310;  American  Exp.  Co.  v.  Spellman,  90  111. 
455;  Hunter  v.  Allen,  35  Barb.  42. 

The  answer  did  not  plead  contributory 
n^ligenoe.  It  amounted  to  a  general  de- 
nial only.  I 

Enid  City  R.  Co.  v.  Webber,  32  Okla. 
180,  121  Pac.  235,  Ann.  Cas.  1914A,  569; 
Watkinds  v.  Southern  P.  Co.  4  L.R.A.  239, 
14  Sawy.  30,  38  Fed.  711;  Birsch  v.  Citizens' 
Electric  Co.  36  Mont.  574,  93  Pac.  940; 
Buechner  v.  New  Orleans,  112  La.  599,  60 
L.R.A.  334,  104  Am.  St.  Rep.  455,  36  So. 
604;  Melzner  t.  Chicago,  M.  A  St  P.  R.  Co. 
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51  Mont.  487,  153  Pac.  1020;  Tennessee 
Coal,  Iron  &  R.  Co.  v.  Herndon,  100  Ala. 
461,  14  So.  287,  13  Am.  Neg.  Cas.  180; 
Jeffersonville,  M.  &  I.  R.  Co.  v.  Dunlap,  20 
Ind.  426 ;  Harrison  v.  Missouri  P.  K.  Co.  74 
Mo.  364,  41  Am.  Rep.  318;  Osborne  v.  Ala- 
bama Steel  &  Wire  Co.  135  Ala.  571,  33 
So.  687;  Watson  v.  Farmer,  141  N.  C.  462, 
54  S.  E.  419;  Southern  R.  Co.  v.  Branyon, 
145  Ala.  662,  39  So.  675;  Forbes  v.  David- 
son, 147  Ala.  702,  41  So.  312;  Newport, 
L.  ft  A.  Turnp.  Co.  v.  Pirmann,  26  Ky. 
L.  Rep.  933,  82  S.  W.  976;  Gleason  v.  Mis- 
souri River  Power  Co.  42  Mont.  238,  112 
Pac.  398;  Pullen  v.  Butte,  38  Mont.  194, 
21  L.R.A.(N.S.)  42,  99  Pac.  290;  Phoenix 
Ins.  Co.  V.  Moog,  78  Ala.  284,  56  Am.  Rep. 
31;  Mclnerney  v.  Virginia-Carolina  Chem- 
ical Co.  118  Fed.  633;  Pennsylvania  Co.  v. 
Horton,  132  Ind.  189,  31  N.  E.  46;  Chi- 
cago, St.  L.  &  P.  R.  Co.  V.  Barnes,  2  Ind. 
App.  213,  28  N.  E.  328;  New  York,  C.  & 
St.  L.  R.  Co.  V.  Mushrush,  11  Ind.  App. 
192,  37  N.  E.  954,  38  N.  E.  871;  Murray  v. 
Gulf,  C.  &  S.  F.  R.  Co.  73  Tex.  2,  11  S.  W. 
126;  Harrison  v.  Missouri  P.  R.  Co.  74  Mo. 
364,  41  Am.  Rep.  318;  Marth  v.  King- 
fisher Commercial  Club,  44  Okla.  514,  144 
Pac.  1049,  8  N.  C.  C.  A.  784;  Oklahoma 
City  V.  Reed,  117  Okla.  518,  33  L.R.A. 
(N.S.)    1083,  87  Pac.  645. 

Brett,   J.,   delivered   the  opinion   of  the 
court : 

On  February  9,  1914,  Marvin  Lathrop, 
the  defendant  in  error,  Aled  suit  in  the 
district  court  of  Payne  county  against  the 
plaintiff  in  error,  the  Colonial  Refining 
Company,  a  corporation,  to  recover  damages 
in  the  sum  of  $10,000  for  personal  injuries, 
alleged  to  have  been  sustained  by  Lathrop 
while  in  the  employ  of  the  said  corporation. 
The  parties  will  be  referred  to  in  this  opin- 
ion as  they  appeared  in  the  court  below; 
that  is,  Lathrop,  defendant  in  error,  will  be 
referred  to  as  plaintiff,  and  the  Colonial 
Refining  Company  will  be  referred  to  as  de- 
fendant. The  plaintiff  alleged  to  his  peti- 
tion tiiat  he  was  employed  by  the  defendant 
as  an  ordinary  day  laborer;  that  while  so 
employed  he  was  ordered  and  directed  by 
William  Fletcher,  the  defendant's  foreman, 
to  go  up  on  the  top  of  a  large  cylindrical 
tank  to  assist  another  employee  in  the  fill- 
ing of  a  6-gallon  jug  with  sulphuric  acid, 
which  was  to  be  taken  from  the  tank  by 
means  of  a  bucket  and  poured  into  the  jug; 
that  the  plaintiff  did  not  know  of  the  dan- 
gerous character  of  the  acid,  and  that  de- 
fendant negligently  required  him  to  per- 
form this  task  without  informing  him  of 
the  dangerous  character  of  the  acid;  that 
when  the  jug  was  nearly  full  of  the  acid, 
by  reason  of  the  oval  surface  of  the  top  of 
L.R.A.1917F. 


the  tank  upon  which  it  was  sitting,  it  com- 
menced to  slide,  and  to  prevent  it  from  slid- 
ing off  the  tank  and  falling  to  the  ground 
he  seized  the  jug,  and  when  he  seized  it  a 
portion  of  the  acid  splashed  into  his  face 
and  eyes,  causing  him  great  pain  and  an- 
guish, and  inflicting  upon  him  serious  in- 
juries. Summons  was  duly  issued  upon  the 
petition,  and  the  defendant  made  special 
appearance,  and  moved  to  quash  the  service 
of  summons,  which  motion  was  overruled. 

The  defendant  subsequently  filed  its 
amended  answer,  which  consisted  first  of  a 
general  denial,  then  a  special  denial  that 
William  Fletcher  was  a  vice  principal* 
pleaded  the  assumption  of  risk,  and  closed 
by  pleading  ^'that  whatever  injuries,  if  any, 
were  sustained  by  plaintiff  herein  were  not 
in  any  manner  caused  by  the  negligence  of 
this  defendant;  but  such  injuries  claimed 
to  have  been  sustained  by  plaintiff  were 
caused  solely  and  only  by  negligence,  care- 
lessness, and  want  of  care  of' plaintiff  here- 
in, and  the  defendant  is  in  no  manner  liable 
therefor." 

Plaintiff  replied  by  a  general  denial.  Up- 
on the  pleadings  thus  framed  the  cause  went 
to  trial,  and  resulted  in  judgment  for 
plaintiff  in  the  sum  of  $2,000,  from  which 
judgment  the  defendant  appeals  to  this 
court. 

There  are  a  number  of  errors  assigned, 
but  there  are  only  three  that  are  urged  and 
relied  upon. 

The  first  assignment  urged  is  directed 
against  the  refusal  of  the  court  to  quash  the 
service  of  summons,  the  second  complains 
of  the  court's  refusal  to  instruct  the  jury 
upon  contributory  negligence,  and  the  third 
complains  of  the  refusal  of  the  court  to  ad- 
mit in  evidence  certain  photographs.  We 
will  discuss  these  assignments  in  their  in- 
verse order. 

1.  The  photographs  offered  in  evidence, 
and  which  the  court  refused  to  admit,  showed 
a  man  standing  in  assumed  positions  up- 
on the  tank  upon  which  the  plaintiff  is  al- 
leged to  have  received  his  injuries,  and  each 
picture  in  addition  also  showed  a  jug  sitting 
in  different  positions  on  the  tank.  Tlie  court 
had  already  admitted  in  evidence  one  pho- 
tograph, showing  the  size,  shape,  and  sur- 
roundings of  this  particular  tank;  but  we 
think  properly  refused  to  admit  in  evidence 
these  pictures,  which  were  intended  to  il- 
lustrate a  hypothetical  situation,  and  to  ex- 
plain the  theory  of  the  defendaiij>  as  to  how 
the  injuries  complained  of  might  have  oc- 
curred. The  picture  showing  the  size,  shape, 
and  surroundings  of  this  tank  was  compe- 
tent ;  but  the  pictures  showing  a  man  stand- 
ing in  assumed  positions,  and  jugs  placed 
in  various  assumed  situations,  serving  mere- 
ly to  illustrate  certain  theories  of  the  defend 


COLONIAL  REFINING  CO.  v,  LATHROP. 


803 


Ant  aa  to  how  the  accident  might  have  hap- 
pened, were  incompetent,  and,  when  objected 
to  by  plaintiff,  were  properly  excladed.  In 
Stewart  v.  St.  Paul  City  R.  Co.  78  Minn. 
310,  80  N.  W.  855,  7  Am.  Neg.  Rep.  80,  the 
court,  la  speaking  of  the  probative  value 
of  photographs,  says:  "Their  value  depends 
upon  their  accuracy.  Hiey  must  be  shown 
by  extrinsic  evidence  to  be  faithful  repre- 
sentations of  the  place  or  iBubject  as  it 
existed  at  the  time  involved  in  the  contro- 
versy." 

In  Babb  v.  Oxford  Paper  Co.  99  Me.  298, 
59  Atl.  290,  the  court  says:  "To  be  admis- 
aible,  photographs  should  simply  show  con- 
ditions existing  at  the  time  in  question. 
But  photographs  taken  to  show  mor«  than 
this,  with  men  in  various  assumed  pos- 
tures, and  things  in  various  assumed  situa- 
tions, in  order  to  illustrate  the  claims  and 
contentions  of  the  parties,  should  not  be  ad- 
mitted. An  examination  of  the  excluded 
photographs  shows  that  they  fall  within  the 
latter  class.  They  would  aerve  merely  to 
illustrate  certain  theories  of  the  defendant 
as  to  how  the  accident  happened."  9  Enc. 
Ev.  779. 

But  the  defendant  cites  Smith  v.  Terri- 
tory, 11  Okla.  669,  69  Pac.  805,  in  support 
of  its  contention  that  these  photographs 
should  have  been  admitted.  But  that  case 
is  not  in  point.  There  the  court  held  that 
photographs  of  the  deceased,  taken  after 
death,  and  which  were  shown  by  extrinsic 
evidence  to  correctly  show  the  exact  loca- 
tion of  the  wounds  and  the  ocforse  of  the 
bullet  which  produced  death,  were  admis- 
sible on  the  theory  that  the.  photographs 
did  correctly  represent  the  location,  nature, 
and  character  of  the  wounds.  And  that 
holding  is  correct,  and  is  not  in  conflict 
with  anything  we  have  said,  but  is  based 
upon  facts  very  different  from  the  facts  in 
the  case  at  bar,  where  the  photographs  did 
not  purport  to  represent  the  exact  condi- 
tions under  which  the  plaintiff  was  injured, 
but  only  to  illustrate  a  hypothetical  situa- 
tion. 

In  St.  Louis  A  S.  F.  R.  Co.  v.  Dale,  36 
Okla.  114,  128  Pac.  137,  the  pictures  offered 
and  admitted  in  evidence  to  show  the  to- 
pography of  the  country,  the  length  and  ex- 
tent of  the  ditches  in  controversy,  the  tim- 
ber  and  other  permanent  surroundings,  were 
taken  months  subsequent  to  the  time  the 
damage  was  alleged  to  have  been  sustained ; 
yet  they  were  shown  by  extrinsic  evidence 
to  be  faithful  representations  of  the  topog- 
raphy of  the  country,  the  ditches,  and  other 
pernuinent  surroundings,  as  they  existed  at 
the  time  involved  in  the  controversy.  The 
most  that  could  be  claimed  in  the  case  at 
bar  is  that  it  was  within  the  discretion  of 
the  court  as  to  whether  or  not  these  pic- 
L.R.A.1017F. 


tures  should  be  admitted.  And  even  upon 
that  hypothesis  it  cannot  be  said  the  court 
abused  its  discretion. 

2.  The  next  assignment  we  shall  notice  is 
that  the  court  erred  in  refusing  to  instruct 
the  jury  upon  contributory  negligence.  The 
defendant  in  its  brief  says:  '*It  will  be 
recollected  that  the  answer  raised  the  de- 
fense of  contributory  negligence,  allying: 
'Further  answering,  defendant  aays  that 
whatever  injuries,  if  any,  were  sustained  by 
plaintiff  herein  were  not  in  any  manner 
caused  by  the  negligence  of  this  defendant, 
but  such  injuries  claimed  to  have  been 
sustained  by  plaintiff  were  caused  solely 
and  only  by  n^ligence,  carelessness,  and 
want  of  care  of  plaintiff  herein,  and  the 
defendant  is  in  no  manner  liable  therefor.' " 

But  the  sufficiency  of  this  paragraph  as  a 
plea  of  contributory  negligence  is  specifical- 
ly challenged  by  the  plaintiff.  And  this 
presents  the  question  squarely,  Doea  this 
paragraph  of  the  answer  plead  contribu- 
tory negligence!  We  think  not.  It  is,  in 
effect,  only  another  denial  of  any  and  all 
negligence  on  the  part  of  the  defendant, 
while  contributory  negligence,  as  the  very 
words  imply,  arises  when  the  plaintiff,  aa 
well  as  the  defendant,  has  done  some  act 
negligently,  or  has  omitted  through  negli- 
gence to  do  some  act  which  it  was  their 
respective  duty  to  do,  and  the  combined 
negligence  of  the  two  parties  directly  pro- 
duced the  injury  complained  of,  Washing- 
ton V.  Baltimore  &  O.  R.  Co.  17  W.  Va. 
190.  And  can  it  be  said  that  an  answer 
which  denies  any  and  all  negligence  on  the 
part  of  the  defendant,  and  places  the  entire 
responsibility  for  the  injury  upon  the  neg- 
ligence of  the  plaintiff  alone,  pleads  con- 
tributory negligence?  The  word  "contribu- 
tory" means  to  contribute  to,  or  aid,  in 
effecting  a  result.  And  under  such  a  plead- 
ing, what  is  the  defendant  alleged  to  have 
contributed  to,  or  what  has  he  aided,  in 
effecting  the  result?  The  pleading  says  that 
the  plaintiff,  and  the  plaintiff  alone,  was 
guilty  of  negligence;  and  if  that  be  true, 
then  there  was  no  negligence  on  the  part 
of  the  defendant  to  which  the  plaintiff 
could  have  contributed.  And  the  pleading 
as  stated  above  is  nothing  more  than  an- 
other and  general  denial  of  any  and  all 
negligence  on  the  part  of  the  defendant. 

Enid  City  R.  Co.  v.  Webber,  82  Okla.  180, 
121  Pac.  235,  Ann.  Cas.  1914A,  669,  is  a 
case  in  which  Webber  had  recovered  a  judg- 
ment against  the  railway  company  for  per- 
sonal injuries,  and  from  that  judgment  the 
railway  company  appealed  to  this  court; 
and,  among  other  things,  complained  be- 
cause the  court  below  did  not  render  judg- 
ment in  its  favor  on  the  pleadings.  The 
second  paragraph  of  its  answer  was:  "Even 
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if  it  be  true  that  plaintiff  received  in- 
juries as  alleged,  such  injuries  did  not  re- 
sult from  negligence  of  the  defendant,  but 
were  the  result  of  the  negligence  of  the 
plaintiff." 

To  this  answer  Webber  filed  no  reply, 
and  the  railway  company  insisted  that  Web- 
ber's failure  to  reply  to  that  paragraph  of 
the  answer  admitted  that  he  was  negligent, 
as  pleaded  in  that  paragraph,  and  that  it 
should  therefore  have  had  judgment  on  the 
pleadings.  But  this  court  said:  "This  an- 
swer required  no  reply;  it  stated  no  new 
matter,  and  was,  in  fact,  merely  a  general 
denial." 

In  Watkinds  ▼.  Southern  P.  Co.  (D.  C.) 
4  L.R.A.  239,  14  Sawy.  30,  38  Fed.  711, 
the  syllabus  says  in  part  that  "a  statement 
in  an  answer  purporting  to  be  a  defense  of 
contributory  negligence  to  an  action  for 
damages  for  an  injury  to  the  person,  which 
only  denies  that  the  injury  was  caused  by 
the  negligence  of  the  defendant,  and  alleges 
that  it  was  'wholly'  caused  by  the  negli- 
gence of  the  plaintiff,  is  not  such  a  defense." 

And  in  the  body  of  the  opinion,  the  court 
says:  "This  defense  is  not  a  good  plea  of 
contributory  negligence;"  and,  "as  I  have 
said,  it  amounts  to  nothing  more  or  less 
than  another  denial  of  the  allegation  in  the 
complaint." 

In  Birsch  v.  Citizens'  Electric  Co.  36 
Mont.  574,  93  Pac.  940,  which  was  an  action 
for  personal  injuries,  the  sixth  paragraph 
of  the  defendant's  answer  was:  "That  if 
plaintiff  was  injured  at  the  time  alleged,  or 
at  any  other  time,  by  coming  in  contact 
with  one  of  the  defendant's  wires  charged 
with  electricity,  such  injury  was  wholly 
due  to  plaintiff's  own  neglect,  and  was  not 
in  any  way  due  to  any  negligence  on  the 
part  of  defendant,  or  of  any  of  its  officers." 

And  the  defendant  insisted  that  this  para- 
graph of  its  answer  pleaded  contributory 
negligence.  But  the  court  said:  "The  only 
attempt  made  to  plead  contributory  negli- 
gence is  found  in  the  paragraph  of  the  an- 
swer quoted  above,  and  that  the  allegations 
of  that  paragraph  are  insufficient'  is  ap- 
parent. In  the  paragraph  it  is  alleged  that 
plaintiff's  injury  was  wholly  due  to  his  own 
negligence,  and  was  not  in  any  way  due  to 
the  negligence  of  the  defendant.  Contribu- 
tory negligence  on  the  part  of  plaintiff  pre- 
supposes negligence  on  the  part  of  the  defend- 
ant. Beach,  Contributory  Neg.  2d  ed.  §  64 ; 
Wastl  y.  Montana  Union  R.  Co.  24  Mont. 
159,  61  Pac.  9.  'Contributory  negligence  is 
a  want  of  ordinary  care  upon  the  part  of  a 
person  injured  by  the  actionable  negligence 
of  another,  combining  and  concurring  with 
that  negligence  and  contributing  to  the  in> 
jury  as  a  proximate  cause  thereof,  without 
which  the  injury  would  not  have  occurred.' 
L.R.A.1917F. 


7  Am.  &  £ng.  Enc.  Law,  2d  ed.  371.  Tliifl 
definition  is  approved  in  Moakler  v.  Wil- 
lamette Valley  R.  Co.  18  Or.  189,  6  L.R.A. 
666,  17  Am.  St.  Rep.  717,  22  Pac.  948, 
10  Am.  Neg.  Cas.  50,  and  Montgomery  Gas- 
light Co.  V.  Montgomery  &  E.  R.  Co.  86 
Ala.  372,  6  So.  735,  11  Am.  Neg.  Cas.  94. 
.  .  .  It  goes  without  saying,  then,  that 
an  answer  which  denies  any  negligence  on 
the  part  of  the  defendant,  and  alleges  that 
the  injury  resulted  wholly  from  plaintiff's 
negligence,  does  not  plead  contributory  n^- 
ligence." 

And  this  doctrine  was  reaffirmed  by  the 
supreme  court  of  Montana  in  Melzner  v. 
Chicago,  M.  &  St.  P.  R.  Co.  61  Mont.  487, 
153  Pac.  1019,  in  which  case  the  svllabus 
in  part  says:  "The  allegation  of  the  answer 
that  deceased  came  to  his  death  through 
his  own  carelessness  and  negligence  is  not 
a  plea  of  contributory  negligence,  and  so 
does  not  authorize  instructions  thereon." 

And  one  of  the  grounds  for  reversing  the 
case  was  that  contributory  negligence  was 
injected  into  it  for  the  first  time  by  one  of 
the  instructions,  the  court  sayings  "In  the 
answer  it  is  alleged  that  Page  came  to  his 
death  through  his  own  carelessness  and  neg- 
ligence. This  is  not  a  plea  of  contributory 
negligence,  as  was  pointed  out  in  Birsch  v. 
Citizens'  Electric  Co.  supra.  These  instruc- 
tions are  altogether  out  of  place,  and  error 
was  committed  in  giving  them." 

And  this  doctrine,  we  think,  is  supported 
by  rea-son,  and  the  better  authorities.  Cog- 
dell  V.  Wilmington  &  W.  R.  Co.  132  N.  C. 
852,  44  S.  E.  618;  Hoffman  v.  Gordon,  15 
Ohio  St.  211. 

This  court  has  repeatedly  said:  "The  de- 
fense of  contributory  negligence,  when  well 
pleaded,  if  supported  by  any  evidence,  en- 
titles the  pleader  to  an  instruction  thereon 
by  the  court."  Hugo  v.  Nance,  39  Okla. 
640,  135  Pac.  346,  and  other  cases. 

And  the  defendant  relies  upon  these  cases. 
But  these  very  cases  imply  that  there  is  an 
improper,  as  well  as  a  proper,  way  of  plead- 
ing contributory  negligence,  and  clearly  rec- 
ognize that  there  is  a  distinction  between 
such  a  plea  and  a  general  denial.  The  opin- 
ion in  Clemens  v.  St.  Louis  &  S.  F.  R.  Co.  35 
Okla.  667,  131  Pac.  169,  while  not  discuss- 
ing the  precise  point  raised  in  the  case  at 
bar,  clearly  recognizes  the  distinction  be- 
tween a  general  denial  and  pleas  which 
amount  to  the  same  and  contributory  n^- 
ligence,  and  quotes  approvingly  from  6  Cur- 
rent Law,  768,  769,  as  follows:  "While  a 
denial  of  negligence  and  an  allegation  of 
contributory  negligence  are  verbally  incon- 
sistent, they  are  not  so  in  practice,  and  a 
defendant  need  not  elect  between  the  two 
defenses;  nor  does  the  plea  of  contributory 


COLONIAL  REFINING  CO.  v.  LATHROP. 


895 


negligence,   vfhen   properly   pleaded,   admit 
the  negligence  as  charged  in  the  petition." 

The  opinion  further  quotes  from  the  sylla- 
bus in  Fowler  v.  Brooks,  66  Kan.  861, 
70  Pac.  600,  which  says:  "In  an  action  for 
personal  injuries,  where  defendant  denies 
generally,  and  alleges  contributory  negli- 
gence, the  latter  allegation  is  not  an  im- 
plied admission  of  negligence  rendering 
proof  of  negligence  unnecessary  and  limit- 
ing the  issiues  to  that  of  contributory  neg- 
ligence,"— thus  clearly  indicating  that  the 
defense  of  contributory  negligence  is  not 
raised  by  simply  denying  negligence  on  the 
part  of  the  defendant  and  imputing  all  neg- 
ligence to  the  plaintiff. 

Besides,  as  a  matter  of  common  justice, 
we  think  that  since  the  plaintiff  must  ap- 
prise the  defendant  in  the  beginning  as  to 
what  he  relies  upon  for  a  recovery,  and  is 
limited  to  the  facts  pleaded,  the  defendant 
should  be  required  also  to  apprise  the  plain* 
tiff  of  any  special  or  affirmative  defense  he 
expects  to  make  by  pleading  the  facts  con- 
stituting such  defense,  and  should  likewise 
be  limited  to  the  defense  pleaded.  We  know 
of  no  reason  why  one  should  be  entitled  to 
the  ligh£  and  the  other  be  required  to  grope 
in  the  dark.  And  the  sound  and  just  rule 
is  that  "contributory  negligence,  .  .  . 
to  be  available  to  the  defendant,  must  be 
specially  pleaded,  .  .  .  unless  such  con- 
tributory negligence  appears  from  the  al- 
legations of  the  complaint,  or  unless  the 
plaintiff's  own  case  raises  a  presumption  of 
contributory  negligence."  Birsch  v.  Citi» 
zens*  Electric  Co.  36  Mont.  674,  93  Pac. 
940;  Pryor  v.  Walkerville,  31  Mont.  618, 
79  Pac.  240;  Orient  Ins.  Co.  v.  Northern 
P.  R.  Co.  31  Mont.  502,  78  Pac.  1036;  Nord 
▼.  Boston  &  M.  Consol.  Copper  &  S.  Min. 
Co.  33  Mont.  464,  84  Pac.  1116,  89  Pac. 
647;  Nelson  v.  Boston  &  M.  Consol.  Copper 
&  S.  Min.  Co.  35  Mont.  223,  88  Pac.  785. 

And  in  the  case  at  bar  neither  of  these 
conditions  prevails,  and  we  think  the  court 
did  not  err  in  refusing  to  instruct  the  jury 
upon  contributory  negligence. 

3.  The  only  remaining  assignment  urged 
is  that  the  court  erred  in  refusing  to  quash 
the  service  of  summons.  The  return  of 
summons  is  the  following:  "Received  this 
writ  February  9,  1914,  and,  as  commanded 
therein,  I  summoned  the  following  persons 
of  the  defendant  within  named,  at  the  times 
following,  to  wit:  President  or  laecretary 
not  being  in  Payne  county,  I  served  by  de- 
livering a  copy  to  Roy  B.  Jones,  as  man- 
ager of  the  Colonial  Refining  Company,  at 
Cushing,  Oklahoma,  February  14,  1914." 

The  statute  prescribing  the  service  of 
summons  on  a  domestic  corporation  is 
I  4715,  Revised  Laws  1910,  and  reads  as 
follows:  "A  summons  against  a  corporation 
L.R.A.1917F. 


may  be. served  upon  the  president,  mayor, 
chairman  of  the  board  of  directors,  or  trus- 
tees, or  other  chief  officer,  or  upon  an  agent 
duly  appointed  to  receive  service  of  process; 
or,  if  its  chief  officer  is  not  found  in  the 
county,  upon  its  cashier,  treasurer,  secre- 
tary, clerk,  or  managing  agent;  or,  if  none  of 
the  aforesaid  officers  can  be  foxmd,  by  a 
copy  left  at  the  office  or  usual  place  of  busi- 
ness of  such  corporation,  with  the  person 
having  charge  thereof." 

The  question  is.  Does  this  return  meet  the 
requirements  of  the  statute?  The  defendant 
insists  that  the  negation,  that  the  president 
was  not  in  the  county,  did  not  negative  the 
fact  that  a  chief  officer  was  not  in  the  coun- 
ty, and  urges  that,  even  if  the  president  was 
absent  from  the  county,  "if  the  vice  presi- 
dent was  in  the  counfy  at  the  time  the 
president  was  absent  therefrom,  he  was  the 
chief  officer  within  the  meaning  of  the  stat- 
ute." And  says  the  words  "chief  officer" 
must  have  some  significance  separate  and 
distinct  from  president,  chairman  of  the 
board  of  directors,  etc.  We  think  it  is  true 
that  it  does,  and  that  it  is  a  blanket  phrase, 
intended  to  cover  the  chief  officer  of  cor- 
porations who  might  perchance  be  desig- 
nated by  some  other  official  title  than  the 
ones  specifically  set  out  and  mentioned  in 
the  statute.  But  there  can  be  but  one  chief 
officer  of  a  corporation;  for  if  one  is  chief, 
then  all  others  must  necessarily  be  subor- 
dinate. The  very  meaning  of  the  word  it- 
self precludes  any  other  idea.  But  the  offi- 
cial title  of  the  chief  officer  need  not  be 
president  or  mayor,  but  may  be  whatever 
the  corporation  designates,  and  under  this 
blanket  provision  of  the. statute,  if  one  is 
the  chief  officer,  no  matter  what  his  official 
title  may  be,  the  statute  makes  him  sub- 
ject to  service  of  summons. 

While  it  is  true  that  it  has  been  held  that 
service  on  a  vice  president,  in  the  absence 
of  the  president  from  the  county,  is  suffi- 
cient, yet  many  corporations  have  no  vice 
president;  and  we  cannot,  by  interpolation, 
place  a  greater  burden  on  litigants  than 
that  which  the  statute  has  already  imposed, 
by  requiring  a  return  to  show  that  the  vice 
president,  an  officer  not  mentioned  by  the 
statute,  was  also  absent  from  the  county. 
While  the  return  in  this  caise  may  not  be 
worded  just  as  we  would  have  worded  it, 
yet  it  does  say  the  president  was  not  found 
in  the  county,  and  that  the  writ  was  served 
on  Roy  B.  Jones,  manager  of  the  corpora- 
tion. And  the  statute  specifically  provides 
that  if  the  "chief  officer  is  not  found  in 
the  county,"  whether  he  be  president,  or 
designated  by  some  other  official  cognomen, 
that  service  may  be  made  "upon  its  cashier, 
treasurer,  secretary,  clerk,  or  managing 
agent."    And  this  return  says  the  corpora- 
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tion'a  president,  its  chief  officer,  was  not  in 
the  county,  and  that  service  was  made  upon 
one  of  the  subordinates  specifically  desig- 
nated by  the  statute.  This,  we  think,  was 
sufficient,  and  the  court  did  not  err  in 
overruling  the  motion  to  quash.  The  statute 
contemplates  that  the  absence  of  the  one 
officer  from  the  county, — the  "chief  officer,'* 
opens  the  door  for  legally  serving  sDim- 
mons  upon  any  one  of  the  subordinates  des- 
ignated. It  does  not  contemplate  the  ab- 
surdity of  a  multiplicity  of  chief  officers, 
and  that  the  litigant  must  run  the  gaunt- 
let of  a  descending  scale  before  being  en- 
titled to  make  service  upon  the  subordinates 
designated,  but  makes  the  definite  provision 
that  if  the  one,  single,  "chief  officer  is  not 
found  in  the  county,"  then  service  may  be 
made  upon  either  the  "cashier,  treasurer, 


secretary,  clerk,  or  managing  agent."  If  th« 
service  in  the  case  at  bar  had  been  made 
under  the  last  clause  of  the  section,  by 
leaving  a  copy  at  the  office  or  usual  place  of 
business,  with  the  person  having  charge 
thereof,  then,  of  course,  it  would  have  been 
necessary  to  negative,  not  only  the  presence 
of  the  chief  officer  in  the  county,  but  also 
of  the  cashier,  treasurer,  secretary,  clerk, 
and  managing  agent.  But  where  service  is 
made  upon  either  the  cashier,  secretary, 
clerk,  or  managing  agent,  it  is  necessary  to 
negative  only  the  presence  of  the  chief  offi- 
cer. 

The  judgment  is  affirmed. 

All  Justices  concur,  Thacker,  J.,  concur- 
ring in  conclusion  only. 


SOUTH   CAROIilNA   SUPREME 
COURT. 

STATE  OF  SOUTH  CAROLINA 

v. 

WALTER  LABOON  et  al.,  Appts. 
(--  S.  C.  — ,  92  S.  E.  622.) 

Witness  —  competency  —  manslaughter. 

1.  A  witness  is  not  incompetent  because 
he  has  been  convicted  of  manslaughter. 
For  other  cases,  see  Witnesses,  I.  a,  in  Dig. 

1-52  N.  8. 

Evidence  —  res  gestae  —  statement  by 
one  shot. 

2.  A  statement  by  one  shot  by  another  as 
to  who  shot  him,  made  to  a  person  who, 
when  the  row  began,  went  a  short  distance 
to  give  the  alarm  and  immediately  returned, 
finding  the  one  making  the  statement  lying 
down,  and  immediately  receiving  it,  is  ad- 
missible in  evidence  as  part  of  the  res 
gestse. 

For  other  cases,  see  Evidence,  X.  d,  in  Dig. 
1-52  N.  8. 

(May  23,  1917.) 

APPEAL  by  defendants  from  a  judgment 
of  the  General  Sessions  Circuit  Coiurt 
for  Anderson  County,  convicting  them  of 
manslaughter.     Dismissed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Greene  A  Earle,  for  appellants : 
The  witness  Frank  Patterson  was  incom- 
petent. 

State  v.  Anderson,  24  S.  C.  112;  State  v. 


James,  16  S.  C.  236;  40  Cyc.  2206;  3  Enc 
Ev.  204;  Smith  v.  State,  129  Ala.  89,  87 
Am.  St.  Rep.  47,  29  So.  699;  Butler  v.  Went- 
worth,  84  Me.  25,  17  KR.A.  766,  24  Atl. 
456;  Ex  parte  Wilson,  114  U.  S.  421,  29  L. 
ed.  91,  6  Sup.  Ct.  Rep.  935,  4  Am.  Crim. 
Rep.  283;  United  States  v.  Barefield,  23  Fed. 
137;  State  v.  Anderson,  24  S.  C.  112 

The  testimony  of  Frank  Patterson  and 
Tecora  Long  in  regard  to  an  alleged  declara- 
tion made  by  the  deceased  as  to  who  shot 
him  was  inadmissible  as  part  of  the  res 
gestae. 

State  v.  McDaniel,  68  S.  C.  310,  102  Am. 
St.  Rep.  661,  47  S.  E.  384;  State  v.  Gard- 
ner,  83  S.  C.  477,  65  S.  E.  630;  State  v. 
Way,  76  S.  C.  92,  66  S.  E.  653;  State  v. 
Lindsey,  68  S.  C.  277,  47  S.  E.  389 ;  11  Enc. 
Ev.  328;  State  v.  Taylor,  56  S.  C.  369, 
34  S.  E.  939;  State  v.  Rish.  104  S.  C.  257, 
88  S.  E.  531;  People  v.  Ah  I^e,  60  Cal.  85. 

Mr.  Kurtz  P.  Smith  for  the  State. 

Gary,  Oh.  J.,  delivered  the  opinion  of  the 
court : 

The  defendants  were  tried  for  murder, 
and  convicted  of  manslaughter. 

The  first  question  presented  by  the  ex- 
ceptions is  whether  there  was  error  on  the 
part  of  his  Honor,  the  presiding  judge,  in 
overruling  the  objection  of  the  appellants  to 
the  testimony  of  a  witness  offered  by  the 
state,  on  the  ground  that  he  had  been  con- 
victed of  manslaughter,  it  being  a  felony. 
At  common  law  it  was  a  prerequisite  to  the 


Note.  —  For  crimes  which  disqualify  one 
as  a  witness,  see  annotation  following  this 
case,  post,  898. 

Generally  as  to  how  near  the  main  trans- 
action declarations  must  be  made  in  order 
to  constitute  part  of  the  res  gestae,  see  note 
to  Ohio  &  M.  R.  Co.  v.  Stein,  19  L.R.A.  733. 
L.R.A.1917F. 


The  admissibility  as  res  gesUt  of  statements 
made  some  time  after  the  accident  is  dis- 
cussed in  the  note  to  Walters  v.  Spokane 
International  R.  Co.  42  L.R.A.(KS.)  917; 
and  see  also  Clie^apeake  Stone  Co.  v.  Hoi- 
brook,  L.R.A.1916D,  311,  and  otlier  cases 
referred  to  in  the  footnote. 
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diBqualification  of  a  witness,  on  tke  ground 
that  he  had  been  convicted  of  an  offense, 
that  such  offense  should  be  of  the  crimen 
falsi;  and,  in  order  for  the  crime  to  be 
infamous,  it  was  not  only  necessary  that  it 
should  involve  falsehood  or  fraud,  but  that 
it  should  be  of  such  a  nature  as  made  it 
probable  that  the  party  committing  the  of- 
fense was  devoid  of  truth  and  insensible  to 
the  obligations  of  an  oath.  The  infamy 
which  rendered  such  person  incompetent  as 
a  witness  was  formerly  held  to  arise  from 
two  sources:  the  conviction  of  certain  of- 
fenses and  the  infliction  of  certain  punish- 
ments. It  was  soon  found  that  the  classi- 
iication  based  upon  the  nature  of  the  pun- 
ishment involved  offenses  that  were  not  of 
the  crimen  falsi,  and  accordingly  such  clas- 
sification was  rejected  as  unreasonable.  A 
classification  founded  upon  the  fact  that 
certain  offenses  are  denominated  felonies  is 
likewise  unsound,  because  it  is  not  a  fact 
that  the  nature  of  all  felonies  is  such  as  to 
make  it  probable  that  the  parties  oommit- 
ting  them  are  devoid  of  truth  and  insensible 
to  the  obligations  of  an  oath.  The  name 
by  which  an  offense  is  designated  does  not 
change  its  moral  characterUtios,  which 
must  necessarily  be  considered  in  determin- 
ing whether  the  person  convicted  of  a  fel- 
ony is  disqualified  as  a  witness;  in  other 
words,  wliether  the  offense  was  of  the 
crimen  falsi. 

These  conclusions  are  sustained  by  the 
following  authorities:  Greenl.  £v.  vol.  1,  §§ 
372,  373: 

"Under  this  general  head  of  exclusion, 
because  of  insensibility  to  the  obligation  of 
an  oath,  may  be  ranked  the  case  of  persons 
infamous;  that  is,  persons  who,  whatever 
may  be  their  professed  belief,  have  been 
guilty  of  those  heinous  crimes  which  men 
generally  are  not  found  to  commit,  imless 
when  so  depraved  as  to  be  unworthy  of 
credit  for  truth.  The  basis  of  the  rule 
seems  to  be  that  such  a  person  is  morally 
too  corrupt  to  be  trusted  to  testify,-HM> 
reckless  of  the  distinction  between  truth 
and  falsehood,  and  insensible  to  the  re- 
straining force  of  an  oath,  as  to  render  it 
extremely  improbable  l^at  he  will  speak 
the  truth  at  all.     .     .     . 

'*It  is  a  point  of  no  small  difficulty  to  de- 
termine precisely  the  crimes  which  render* 
the  perpetrator  thus  infamous.  The  rule  is 
justly  stated  to  require  that  'the  publicum 
judicium  must  be  upon  an  offense  implying 
such  a  dereliction  of  moral  principle  as  car- 
ries with  it  a  conclusion  of  a  total  disre- 
gard to  the  obligation  of  an  oath.'  But  the 
difficulty  lies  in  the  specification  of  those 
offenses.  The  usual  and  more  general 
enumeration  is  treason,  felony,  and  the 
crimen  falsi.  In  regard  to  the  two  former, 
L.RJL.1917F.  67 


as  all  treasons  and  almost  all  felonies  were 
punishable  with  death,  it  was  very  natural 
that  crimes  deemed  of  so  grave  a  character 
as  to  render  the  offender  unworthy  to  live 
should  be  considered  as  rendering  him  im- 
worthy  of  belief  in  a  court  of  justice.  But 
the  extent  and  meaning  of  the  term  'crimen 
falsi'  in  our  law  is  nowhere  laid  down 
with  precision." 

1  Starkie  on  Evidence,  p.  494:  "Formerly 
the  infamy  of  the  punishment  as  being 
characteristic  of  the  crime,  and  not  the  na- 
ture of  the  crime  itself,  was  the  test  of 
incompetency,  but  in  modern  times,  imme- 
diate ref^ence  has  been  made  to  the  of- 
fense itself,  since  it  is  the  crime,  and  not 
the  pnniriunent,  which  renders  the  offender 
imworthy  of  belief.  By  the  common  law, 
the  punishment  of  the  pillory  indicated  the 
crimen  falsi,  and  consequently  no  one  who 
had  stood  is  the  pillory  could  afterwards  be 
a  witness;  but  now  a  person  is  compe- 
tent, although  he  has  undergone  that  pun- 
ishment for  a  libel,  trespass,  or  riot;  and, 
on  the  other  hand,  when  convicted  of  an 
infamous  crime,  he  is  not  competent,  al- 
though his  punishment  may  have  been  a 
mere  fine." 

In  the  case  of  State  ▼.  James.  16  S.  C.  233, 
the  court  had  under  consideration  the  ques- 
tion whether  a  person  who  had  been  con- 
victed of  petit  larceny  was  a  competent  wit- 
ness. Associate  Justice  (afterwards  Chief 
Justice)  Mclver,  in  delivering  the  opinion 
of  the  court,  said:  "There  can  be  no  doubt 
that  at  common  law  a  conviction  of  petit 
larceny  rendered  a  witness  incompetent  to 
testify,  .  .  .  and  we  do  not  see  how  the 
fact  that  the  legislature  has  declared  the 
offense  of  petit  larceny  a  misdemeanor  and 
reduced  the  punisliment  can  affect  the  ques- 
tion under  consideration.  .  .  .  The  fact 
that  the  legislature  has  seen  fit  to  alter  the 
amount  and  character  of  the  punishment 
for  this  offense  does  not  change  the  nature 
of  the  offense,  the  moral  qualities  of  which 
remain  the  same  as  before.  This,  there- 
fore, cannot  restore  the  competency  of  a 
person  convicted  of  this  offense,  for,  as  we 
have  seen,  'it  is  the  crime,  and  not  the 
punishment,    that   renders   the   man    Infa- 
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mous 

It  thus  clearly  appears  that  neither  a 
change  in  the  nature  of  the  punishment,  nor 
the  designation  of  an  offense  as  a  felony, 
alters  the  moral  qualities  which  must  be 
taken  into  consideration  in  determining 
whether  the  offense  is  infamous. 

The  next  question  for  consideration  is 
whether  there  was  error  on  the  part  of  the 
circuit  judge  in  overruling  the  objection  of 
the  appellants  to  certain  declarations  of  the 
deceased,  on  the  ground  that  they  did  not 
form  part  of  the  res  gest».    There  was  tes- 
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timony  tending  to  show  that  the  difficulty 
took  place  a  short  distance  from  the  church 
building;  that  when  the  first  shot  was  fired 
the  witness  went  to  the  church  for  the  pur- 
pose of  giving  notice  of  the  row,  and  then 
heard  two  other  shots;  that  as  soon  as  he 
gave  the  notice  of  tlie  row,  he  returned  to 
the  place  where  the  difficulty  had  taken 
place,  and  found  the  deceased  lying  on  his 
back.  The  time  elapsing  from  the  begin- 
ning of  the  row  until  the  deceased  made  his 
statement   as  to   who   had   shot   him   was 


variously  estimated  from  five  to  fifteen  min- 
utes. The  fact  that  the  witness  went  to  the 
church  before  the  difficulty  wais  finished, 
and  that  he  returned  as  soon  as  he  gave 
the  notice  and  before  any  attempt  had  been 
made  to  remove  the  deceased,  tended  to 
show  that  the  declarations  of*  the  deceased 
formed  part  of  the  res  gestse. 
Appeal  dismissed. 

Hydrlck,  Watts,  Fraser,  and  Gage,  JJ., 

concur. 


Annotatioii^-Criines  which  disqualify  one  as  a  witnei t. 


In  referring  in  this  note  to  disqualify- 
ing crimes,  it  is  intended,  of  course,  to 
refer  to  crimes  for  which  the  proposed 
witness  h&s  been  sentenced. 

This  note  does  not  include  the  question 
whether  statutes  permitting  an  accused 
to  testify  in  his  own  defense  will  qualify 
him  if  he  has  been  convicted  of  another 
offense,^  nor  does  it  include  the  question 
of  conviction  in  another  jurisdiction  as 
affecting  oompetency  of  witnesses,'  nor 
the  effect  of  pardon  or  commutation  of 
sentence  upon  the  competency  of  wit- 
nesses.* 

''The  disqualification  of  a  person  who 
has  been  convicted  of  crime,"  says 
Professor  Wigmore,  "seems  not  to  have 
been  fully  established  in  our  law  until 
well  on  into  the  160O's."*  It  seems  to 
have  been  considered  at  first  that  the 
disqualification  depended  upon  the  nature 


of  the  punishment  rather  than  upon  the 
nature  of  the  crime,*  but  it  later  became 
settled  that  it  is  the  nature  of  the  crime, 
and  not  of  the  punishment,  which  makes 
one  infamous  and  consequently  incompe- 
tent as  a  witness.* 

It  is>  usual  to  speak  generally  of  the 
common-law  disqualification  as  applying 
to  treason,  felony,  and  crimen  falsi,  the 
phrase  apparently  being  taken  from 
Chief  Baron  Gilbert's  work  on  Evidence.'' 
Ck)ke,  stating  cases  where  a  witness  is 
not  to  be  sworn,  says:  ''As  if  the  wit- 
ness were  infamous:  For  example,  if  he 
be  attainted  of  a  false  verdict  or  of  a 
conspiraoie  at  the  suite  of  the  King,  or 
convicted  of  perjury  or  of  a  praemunire, 
or  of  forgery  upon  the  statute  of  5  Eliz. 
chap.  14,  and  not  upon  the  statute  of  I 
Hen.  V.  chap.  3,  or  convict  of  felony,  or 
by  judgement  lost  his  eares,  or  stood  up- 


1  For  example  of  cases  on  this  subject 
see  Ransom  v.  §tate  (1887)  49  Ark.  176, 
4,J5.  W.  658;  Hinton  v.  Com.  (1909)  134 
Ky.  511,  121  8.  W.  434;  Roberson  v.  Wood- 
fork  (1913)  155  Ky.  206.  159  S.  W.  793; 
Delamater  v.  People  (1871)  5  Lans.  (N. 
Y.)  332;  Newman  v.  People  (1872)  63 
Barb.  (N.  Y.)  630;  Morgan  v.  State  (1888) 
86  Tenn.  472,  7  S.  W.  456;  Williams  v. 
State  (1889)  28  Tex.  App.  301,  12  S.  W. 
1103;  Shannon  v.  State  (1890)  28  Xex, 
App.  474,  13  S.  W.  699. 

•  For  that  subject,  see  the  note  to  Brown 
r.  Uniteti  States,  T/.R.A.1917A,  1138. 

•  For  that  subject,  see  the  note  to  Thomp- 
Bon  V.  United  States,  47  L.R.A.(N.S.)   206. 

4 1  Wigmore,  Ev.  §  619. 

fi  1  Co.  Litt.  6b,  quoted  infra.  See  also 
the  opinion  of  Holt,  Ch.  J.,  in  Hex  v. 
Crosby  (1695)  5  Mod.  15,  87  Eng.  Reprint, 
401,  which,  however,  he  seems  to  have  modi- 
fled  in  Rex  v.  Davis  (1695)  5  Mod.  75,  87 
Eng.   Reprint,   627. 

''This  infamy  was  formerly  held  to  arise 
from  two  sources:  A  conviction  of  certain 
offenBes,  and  the  infliction  of  certain  pen- 
alties. The  mere  conviction,  properly  evi- 
denced, of  some  crimes,  was  always  suffi- 
cient, as  it  is  at  present,  to  render  the 
ofTender  infamous,  whilst  some  punish- 
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ments  of  a  personally  degrading  character 
had  also  the  same  effect,  whatever  the  crimes 
might  be  for  which  they  were  inflicted. 
But  it  is  now  settled,  on  better  principles, 
that  it  is  the  crime,  and  not  the  punish- 
ment, which  creates  the  infamy  and  de- 
stroys the  competency  of  the  witness." 
People  V.  Whipple  (1827)  9  Cow.  (N.  Y,) 
708. 

•  Cliater  v.  Hawkins  (1689)  3  Lev.  426, 
83  Eng.  Reprint,  763;  Willes,  Ch.  J.,  in 
Pendock  v.  Mackinder  (1755)  Willes,  665, 
125  Eng.  Reprint,  1375;  People  v.  Whipple 
(1827)  9  Cow.  708,  supra  (as  stating  the 
rule) ;  Schuylkill  County  v.  Copley  (1871) 
67  Pa.  386,  6  Am.  Rep.  441;  Gilbert,  Ev. 
140;  Clancey's  Case  (1714)  Fortescue,  208, 
92  Eng.  Reprint,  821  (opinions  of  the 
judges). 

7  "Xow  there  are  several  crimes  that  so 
blemish  that  the  party  is  ever  afterwards 
unfit  to  be  a  witness,  as  treason,  felony, 
and  every  crimen  falsi,  as  perjury,  forgery, 
and  the  Hke."    Gilbert,  Ev.  139. 

''It  is  well  settled  that  at  common  law 
the  only  offenses  that  disqualify  a  witness 
are  of  three  classes,  and  three  classes  only, 
viz.,  treason,  felonv,  and  the  crimen  falsi." 
United  States  v.  Sims  (1907)  161  Fed.  1008. 
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on  the  tumbrell,  or  been  stigmaticus, 
branded,  or  the  like,  whereby  they  be- 
came infamous  for  some  offenses,  qu» 
mint  minorxs  enlpte  sunt  majoris  in- 
f amiiB."  •  Hawkins  specifies  as  disquali- 
fying crimes,  treason,  felony,  piracy, 
prssmunire,  perjury,  forgery  nnder  5th 
Eliz.  He  also  states  that  one  is  di6(][uali- 
fled  against  whom  there  has  been  judg- 
ment in  attaint  for  giving  a  false  verdict, 
or  in  conspiracy  at  the  suit  of  the  King, 
or  judgment  for  any  crime  whatsoever 
to  stand  in  the  pillory  or  to  be  whipped 
or  branded.* 

The  meaning  of  the  term  "Crimen 
falsi,"  .which  w^s  borrowed  from  the 
Roman  law,  has  not  been  defined  with 
preciaion.^^  Qreenleaf,  the  leading 
American  authority  on  the  subject, 
says :  "  "In  the  Roman  law,  from  which 
we  have  borrowed  the  term,  it  included 
not  only  forgery,  but  every  species  of 


fraud  and  deceit.  If  the  offense  did  not 
fall  under  any  other  head,  it  was  called 
stellionatus,  which  included  'all  kinds  of 
cozenage  and  knavish  practice  in  bar- 
gaining.' But  it  is  clear  that  the  com- 
mon law  has  not  employed  the  term  m 
this  extensive  sense,  when  applying  it  to 
the  disqualification  of  witnesses;  because 
convictions  for  many  offenses,  clearly  be- 
longing to  the  crimen  falsi  of  the 
civilians,  have  not  this  effect.  Of  this 
sort  are  deceits  in  the  quality  of  pro- 
visions, deceits  by  false  weights  and 
measures,  conspiracy  to  defraud  by 
spreading  false  news,  and  several  oth- 
ers." ** 

Some  views  of  various  courts  on  the 
subject,  mainly  derived  from  Qreenleaf, 
are  given  in  the  footnote.^* 

Disqnalifying  crimes  at  cominon  law. 

At  common  law  a  witness  is  disqual- 
ified who  has  been  sentenced  for  mur- 


•  1  Co.  Litt.  6b. 

•  2  Hawk.  P.  C.  chap.  46,  §  19. 
10  J  Greenl.   Ev.   §   373. 

ni    Green).    Ev.    §    373; 

M  It  is  further  said  in  a  note  to  1  Green- 
leaf  on  Evidence,  §  373:  "The  crimen 
falsi,  as  recognized  in  the  Roman  law,  might 
be  committed:  (1)  By  words,  as  in  per- 
jury; (2)  by  writing,  as  in  forgery;  (3) 
by  act  or  deed;  namely,  in  counterfeiting 
or  adulterating  the  public  money, — in 
fraudulently  substituting  one  child  for  an- 
other, or  a  supposititious  birth, — or  in 
fraudulently  personating  another, — in  us- 
ing false  weights  or  measures, — in  selling 
or  mortgaging  the  same  thing  to  two  sev- 
eral person s»  in  two  several  contracts,  and 
in  officiously  supporting  the  suit  of  an- 
other by  money,  etc.,  answering  to  the 
common -law  crime  of  maintenance.  Wood, 
Institutes  of  Civil  Law,  pp.  282,  283; 
Hallifax,  Roman  Law,  p.  134." 

MIn  Utley  v.  Merrick  (1846)  11  Met. 
(Mass.)  302,  the  court  said:  '**To  render 
a  witness  incompetent  by  his  having  been 
convicted  of  a  crime,  the  crime  must  be 
such  as  to  render  him  infamous,  and  there- 
fore unworthy  of  credit  for  truth.  What 
crimes  will  render  a  witness  thus  infa- 
mous it  may  be  difficult  in  some  cases  to 
decide.  It  is  well  settled,  however,  that  a 
conviction  of  treason,  felony,  or  the  crimen 
falsi,  renders  a  witness  incompetent. 
But  what  crimes  are  to  be  considered  as 
designated  by  the  term  'crimen  falsi'  is 
not  so  well  settled.  'In  the  Roman  law/ 
as  Professor  Greenleaf  remarks,  'from 
which  we  have  borrowed  the  term,  it  in- 
cluded not  only  forgery,  but  every  species 
of  fraud  and  deceit.*  'But  it  is  clear,' 
he  says,  'that  the  common  law  has  not 
employed  the  term  in  this  extensive  sense, 
when  applying  it  to  the  disquali^cation  of 
witnesses.'  1  Greenl.  Ev.  §  373.  These 
remarks,  we  think,  are  correct,  and  they 
are  fully  supported  by  the  authorities  cited 
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to  sustain  them.  And  we  are  also  of  opin- 
ion that  the  deduction  which  Mr.  Green- 
leaf  makes  from  these  authorities  is  well 
founded.  *From  these  decisions,*  he  re-, 
marks,  'it  may  be  deduced  that  the  crimen 
falsi  of  the  common  law  not  only  involves 
the  charge  of  falsehood,  but  is  also  one 
which  may  injuriously  affect  the  admin- 
istration of  justice  by  the  introduction  of 
falsehood  and  fraud.' ^*  The  latter  part  of 
the  quotation  is  found  also  in  State  v. 
Randolph   (1856)   24  Conn,  363.  i 

"At  common  law — and  we  have  no  statute 
in  this  state  upon  the  subject — persons  con- 
victed of  treason,  felony,  and  every  species 
of  the  crimen  falsi,  are  incompetent  to 
testify  as  witnesses,  by  reason  of  their 
infamy.  Thus,  a  conviction  for  forgery 
will  disqualify,  as  will  also  a  conviction 
of  any  olTense  tending  tq  pervert  the  ad- 
ministration of  justice  by  falsehood  or 
fraud.  Of  this  nature  are  perjury  and  sub- 
ornation of  perjury;  attaint  of  false  ver- 
dict; bribing  a  witness  to  absent  himself, 
in  order  that. he  may  not  give  evidence; 
conspiring  to  procure  the  absence  of  a 
witness;  conspiring  to  accuse  another  per- 
son of  a  capital  offense;  barratry;  and 
other  crimes  of  a  like  character."  Little 
V.  Gibson   (1859)  30  N.  H.  506. 

"The  meaning  of  the  term  crimen  falsi, 
which  was  borrowed  from  the  Roman  law, 
has  not  been  defined  with  precision.  It 
is  generally  accepted  as  embracing  all  of- 
fenses tending  to  pervert  the  administra- 
tion of  justice  by  falsehood  or  fraud. 
.  .  .  The  basis  of  the  rule  seems  to  l>e, 
that  such  a  person  is  morally  too  corrupt 
to  be  trusted  to  testify, — so  reckless  of  the 
distinction  between  truth  and  falsehood, 
arid  insensible  to  the  restraining  force  of 
an  oath,  as  to  render  it  extremely  improb- 
able that  he  will  speak  the  truth  at  all. 
Of  such  a  person.  Chief  Baron  Gilbert  re- 
marks, that  'the  credit  ot  his  oath  is  over- 
balanced by  the  stain  of  iniquity.'    1  Greenl. 
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der,^*  burglary ,1*  highway  robbery,*^ 
"larceny," "  grand  larceny,"  petit  lar- 
ceny," "theft,"  *^  pocket  picking,*^  for- 
gery," conspiracy  to  accuse  one.  of 
crime,^  conspiracy  to  bribe  a  witness  not 
to  appear,^^  bribing  a  witness  to  leave 
the  kingdom,*'  barratry,**  "felony,"^  or 
for  "an  infamous  crime/'^  Perjury, 
while  a  disqualification  at  common  law, 
was  made  so  also  by  statute  at  an  early 
day» 
As  to  some  matters,  the  courts  have 


shown  some  difference  of  opinion.  Thus, 
while  receiving  stolen  goods  has  been 
held  to  make  a  witness  incompetent,^ 
there  is  at  least  one  decision  to  the  con- 
trary.'^ And  while  a  witness  was  held 
not  disqualified  for  fraudulently  con- 
spiring to  defraud  by  circulating  rumors 
for  the  purpose  of  raising  the  price  of 
public  funds,''  or  for  disposing  of  a  crop 
while  under  a  lien,"  or  for  conspiracy  to 
cheat  and  defraud  creditors,'^  it  has  been 
held,  on  the  other  hand,  that  ^sonspiraey 


Ev.    §    372."     Taylor   v.   State    (1878)    62 
Ala.  164. 

The  opinion  has  been  expressed  that  '*the 
disqualification  to  testify  appears  to  have 
been  limited  to  those  adjudged  guilty  of 
treason,  felony,  forgery,  and  crimes  inju- 
riously affecting  by  falsehood  and  fraud 
the  administration  of  justice,  such  as  per- 
jury, subornation  of  perjury,  suppression 
of  testimony  by  bribeiy,  conspiring  to  ac- 
cuse one  of  crime,  or  to  procure  the  absence 
of  a  witness;  and  not  to  have  been  ex- 
tended to  cases  of  private  cheats,  such  as 
the  obtaining  of  goods  by  false  pretenses, 
or  the  uttering  of  counterfeit  coin  or 
forged  securities."  Gray,  J.,  Ex  Parte  Wil- 
son (1885)  114  U.  S.  417,  29  L.  ed.  89,  5 
Sup.  Ct.  Kep.  935,  4  Am.  Crim.  Rep.  283. 

HFonville  v.  Atlanta  &  C.  Air  Line  R. 
Co.  (1912)  93  S.  C.  287,  75  S.  E.  172; 
Berry  v.  Godwin  (1916)  —  Tex  Civ.  App. 
— ,  188  S.  W.  30  (the  common  law  apply- 
ing to  civil  actions). 

"Taylor   v.    State    (1878)    62   Ala.    164. 

W  State  v.  Peterson  (1892)  35  S.  C.  279, 
14   S.   E.   617. 

n  United  States  v.  Brown  (1835)  4 
Cranch,  C.  C.  607;  Fed.  Cas.  No.  14,661; 
Le  Baron  v.  Crombie  (1817)   14  Mass.  234. 

"Taylor  v.  State  (1878)  62  Ala.  164; 
State  v.  Howard  (1878)  10  Kan.  507;  State 
V.  Clark  (1800)  60  Kan.  450,  56  Pac.  767; 
State  V.  Foley  (1880)  15  Nev.  64,  37  Am. 
Rep.  458;  State  v.  Benoit  (1861)  16  La. 
Ann.  273  (horse  stealing). 

WPendock  V.  Mackinder  (1755)  Willea, 
Rep.  665,  125  Eng.  Reprint,  1375;  Sylvester 
V.  State  (1881)  71  Ala.  17;  Burns  v.  Camp- 
bell (1882)  71  Ala.  271;  Werner  v.  State 
(1884)  44  Ark.  122  (the  common  law  apply- 
ing in  criminal  cases) ;  McLain  v.  Chicago 
(1906)  127  ni.  App.  489  (the  court  express- 
ing this  opinion) ;  Com.  v.  Keith  (1844) 
8  Met.  (Mass.)  531  ("simple  larceny"  less 
than  $5);  Lyford  v.  Farrar  (1855)  31 
N.  H.  314;  State  v.  James  (1881)  15  S.  C. 
233. 

Contra:  Rex  v.  Pourkfdorflf  (1764)  Quin- 
cy  (Mass.)   104. 

(Note  that  petit  larceny  was  a  felony  at 
common  law:  Pendock  v.  Mackinder  (Eng.) 
supra;  Ward  v.  People  (1842)  3  Hill  (N. 
Y.)  395,  affirmed  in  (1843)  6  Hill,  144 
[ohiter] ;  Oarpenter  v.  Nixon  (1843)  5 
Hill   (N.  Y.)  260  [obiter]). 

M  State  V.  Gardner  (1793)  1  Root  (Conn.) 
485. 
L.R.A.1917F. 


81  Nichols  V.  DaUyhunty  (1738)  Barnes, 
Notes,  79,  94  Eng.  Reprint,  815. 

M  Perkins  v.  Stevens  (1833)  24  Pick. 
(Mass.)  277-,  State  v  Candler  (1824)  10 
W.  C.  (3  Hawks)  393;  Webster  v.  Mann 
(1882)  66  Tex.  119,  42  Am.  Rep.  668. 
VVitnesses  were  held  disqualified  by  forgery 
in  Jones  v.  Mason  (1728)  2  Strange,  834,  93 
Eng.  Reprint,  881,  and  in  Walker  v.  Kear- 
ney (1740)  2  Strange,  1148,  93  Eng.  Re- 
print, 1092;  but  it  does  not  appear  whether 
this  was  forgery  at  common  law  or  under 
the  statute  referred  to  by  Coke  in  1  Co. 
Litt.  6b. 

WRex  V.  Priddle  (1787)  1  Leach,  C.  L.442. 
It  does  not  appear  from  the  report  what 
the  conspiracy  was,  but  in  notes  to  1 
Stark ie  on  Evidence,  95,  and  1  Greenleaf 
on  Evidence,  373,  this  interpretation  is 
given. 

W  Bushel  V.  Barrett  (1826)  Ryan  &,  M. 
(Eng.)  434. 

*8  Opinions  of  the  judges  in  Clancey's 
Case,  Fortescue,  208.  92  Eng.  Reprint,  821. 

««  Rex  V.  Ford  (1700)  2  Salk.  690,  91  Eng. 
Reprint,  585. 

«7  Brown  v.  Crashaw  (1613)  2  Bulatr. 
154.  80  Eng.  Reprint.  1028;  Celier's  Case 
(1680)  T.  Raym.  369,  83  Eng.  Reprint, 
102;  Maxey  v.  United  States  (1913)  125 
C.  C.  A.  77,  207  Fed.  327;  People  v.  Bowen 
(1872)  43  Cal.  439,  13  Am.  Rep.  148;  Blanc 
V.  Rodgers  (1874)  40  CaL  15;  State  v.  Tim- 
mons  (1833)  2  Harr.  (Del)  528  (kidnap- 
ping); State  V.  Mullen  (1881)  33  La.  Ann. 
159,  4  Am.  Crim.  Rep.  181;  Tillman  v. 
Fletcher  (1890)  78  Tex.  673,  15  S.  W.  161; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Johnson  (1905) 
—  Tex.  Civ.  App.  ~,  86  S.  W.  34. 

ts  United  States  v.  HoUis  (1800)  43  Fed. 
248. 

>•  See,  under  the  statute.  Anonymous 
(1701)  2  Salk.  691,  01  Eng.  Reprint,  536; 
Anonymous  (1701)  3  Salk.  155,  01  Eng. 
Reprint,  748. 

80  Com.  V.  Rocrers  (1844)  7  Met.  (Mass.) 
500,  41  Am.  Dec.  458;  State  v.  Dodson 
(1880)    14  S.  C.  6C8. 

81  Com.  V.  Murphy  (1845)  3  Clark  (?«•) 
290. 

82  Re  Ville  De  Varsovie  (1817)  2  Dodson, 
Adm.  (Eng.)  174;  Crowther  v.  Hopwood 
(1820)  3  Starkie  (Eng.)  21. 

88  State  V.  Green  (1896)  48  S.  C.  136,  26 
S    E    234 
UBickel  V.  Fasig   (1869)   33  Pa.  463. 
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\rith  one  taking  the  oath  of  an  insolvent 
debtor  to  defraud  his  creditors  by  secret- 
ing property  is  an  infamous  crime,  par- 
taking of  the  crimen  falsi,  and  will 
disqualify  a  witness.** 

Crimes  not  disqikalifyii&K  at  oonunon 
law. 

At  common  law  a  witness  is  not  dis- 
qualified by  assault  and  battery  with  in- 
tent to  murder;  ••  by  obtaining- goods  by 
false  pretenses ;  ^  unlawfully  cutting 
timber ;  ^  maliciously  obstructing  the 
passing  of  cars  on  a  railroad;*^  nor  by 
the  offense  described  by  the  statute  im- 
posing a  penalty  on  any  person  who 
wantonly  or  maliciously  injures  any 
railroad  in  the  state  which  is  in  use  for 
the  transportation  of  passengers  or  mer- 
chandise, or  places  any  obstruction  or 
impediment  thereon.*®  Nor  will  a  wit- 
ness be  disqualified  by  the  offense  of 
libel  ,*^  nor  by  that  of  keeping  a  public 
gaming  house,^  nor  a  bawdyhonse,^  nor 
by  the  offense  of  adultery,**  nor,  it  has 
been  said,  by  the  offense  of  being  a  com- 
mon prostitute.**  So,  the  witness  will 
not  be  disqualified  by  the  offense  of  em- 
bezzlement.** It  has,  however,  been  held 
in  one  state  that  while  embezzlement  was 
not  a  disqualifying  offense  at  conunon 
law,  if,  under  the  statute,  the  acts  eon- 
stituting  the  offense   might   have   been 


larceny  at  common  'law,  the  appellate 
court  would  not  presume  that  the  con- 
viction of  a  proposed  witness  of  em- 
bezzlement was  for  acts  not  constituting 
larceny  at  common  law,  and  therefore  he 
was  properly  disqualified.*''  But  this 
seems  hardly  consistent  with  an  earlier 
decision  in  the  same  state,  holding  that 
a  witness  would  not  be  disqualified  by 
arson  in  the  third  degree  where  it  was 
not  shown  that  his  offense  was  such  as 
would  be  arson  at  common  law.*' 

The  opinion  has  been  expressed  that 
the  offense  of  making  and  delivering  to 
the  assessor  a  false  and  fraudulent 
schedule  of  property  for  taxation,  with 
intent  to  defeat  the  law  in  relation  to 
the  assessment  of  property  for  taxation, 
was  not  an  infamous  crime  nor  crimen 
falsi. *^  Singing  a  song  against  the  gov- 
ernment was  not  a  disqualifying  offense 
by  the  civil  and  common  law.*® 

Of  course,  the  offense  must  be  an 
offense  against  the  state.  Thus,  a  vi- 
olation of  a  town  ordinanoe  against 
stealing  does  not  disqualify.*^ 

Statutory  disqnalifieatioii. 

It  is  not  intended  here  to  do  more  than 
refer  to  cases  illustrating  the  statutes. 

Various  statutes  have  disqualified  wit- 
nesses for  perjury;  *«  false  swearing;  ** 
subornation    of    perjury;**    larceny;** 


35  United  States  ▼.  Porter  (1812)  2 
Cranch,  C.  C.  60,  Fed.  Oas.  No.  16,072. 

S8  United  States  y.  Brockiua  (1811)  3 
Wash.  C.  C.  09,  Fed.  Gas.  No.  14,662. 

S7Utley  V.  Merrick  (1846)  11  Met.  (Mass.) 
302. 

«» Holler  V.  Firth  (1810)  3  M.  J.  L.  723. 

89  Com.  V.  Dame  (1851)  8  Gush.  (Mass.) 
384. 

«o  Clifton  V.   State    (1883)    78  Ala.  473. 

41  Campbell  v.  State  (1853)   23  Ala.  44. 
By  the  canon^  and  eivil  law  libel  was  not 

a     disqualificatieii.       Chater     v.     Hawkins 
(1605)    3  Lev.  426,  83  Enft.  Beprint,  763. 

42  Rex  V.  Grant  (1826)  Ryan  &  M.  (Bng.) 
270. 

4SDeer  v.  State  (1861)  14  Mo.  348. 

M  Little  V.  Gibson   (1869)   39  If.  H.  606. 

41  SUte  V.  Randolph  (1866)  24  Conn.  363. 

46  United  States  v.  Sims  (1907)  161  Fed. 
1008;  Schuylkill  County  ▼.  Copley  (1871) 
67  Pa.  386,  6  Am.  Bep.  441  (embezzlement 
by  county  tax  collector). 

One  sentenced  for  defrauding  a  national 
bank  of  which  he  was  clerk  by  abstracting 
its  moneys  is  not  incompetent;  the  ofTense 
is  not  treason,  felony,  or  crimen  falsi. 
Keliher  v.  United  States  (1912)  114  C.  C. 
A.  128,  103  Fed.  8. 

In  United  States  v.  Sims  (1907)  161  Fed. 
1008,  the  court  said:  "Does  embezzlement 
fall  within  the  meaning  of  the  term,  'crimen 
falsi?'  It  is  abundantly  settled  that,  in 
order  to  fall  within  this  designation,  a 
L.B.A.1917F. 


crime  must  be  of  such  a  character  that  it 
not  only  carries  with  it  the  element  of 
falsehood,  but  it  must  be  of  such  a  nature 
as  tends  to  obstruct  the  administration  of 
public  juatiee.  It  ia  clear  that  the  offense 
.    .     .    fulfils  neither  of  these  conditions." 

47  Lipscomb  v.  MeClellan  (1882)  72  Ala. 
161. 

41  Harrison  v.  State  (1876)  66  Ala.  2.99. 

49  Matzenbaugh  v.  People  (1901)  194  lU. 
108,  88   Am.   St.  Bep.   134,  62  K.   E.  646. 

WCIhater  v.  Hawkins  (1696)  3  Lev.  426, 
83  Sng.  Reprint,  763. 

» Cheatham  v.  State   (1877)   69  Ala.  40. 

U  Anonymous  (1701)  2  Salk.  691,  91 
Sng.  Reprint,  686:  Anonymous  (1697)  3 
Salk.  166,  91  Bug.  Reprint,  748;  Holridge  v. 
Gillespie  (1816)  2  Johns.  Ch.  (N.  Y.)  30; 
Houghtalhig  v.  Kelderhourse  (1861)  1  Park. 
Crim.  Rep.  (N.  T.)  241;  Samuels  v.  (}om. 
(1909)  110  Va.  901,  66  S.  £.  222,  19  Ann. 
Cas.  380. 

6«  Hinton  v.  Com.  (1909)  134  Ky.  511,  121 
S.  AV.  434;  Roberson  v.  Woodfork  (1913) 
166  Ky.  206,  159  S.  W.  793;  Singleton  v. 
Com.   (1916)    169  Ky.  518,  184  S.  W.  871. 

MRe  Sawyer  (1842)  2  Q.  B.  721,  114 
Eng.  Reprint,  281,  2  Gale  &  D.  141,  11 
L.  J.  Q.  B.  N.  S.  234,  6  Jur.  669. 

MHall  V.  Doyle  (1880)  36  Ark,  445  (stat- 
irte  applying  to  civil  eases) ;  Cash  v.  Cash 
(1899)  67  Ark.  278,  64  S.  W.  744  (petit 
larceny);  Foreman  v.  Baldwin  (1860)  24 
ni.   298    (petit   larceny);    State   v.    Grant 
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forgery;  '•  obtaining  money  by  false  pre- 
tenses ;  ^"^  and  felony.** 

It  has  been  held  that  a  statute  ex- 
cluding a  witness  convicted  of  arson  will 
not  apply  to  a  witness  convicted  under 
a  later  statute  of  the  offense  of  burning 
a  ginhouse^  as  such  burning  did  not  con- 
stitute the  offense  of  arson  at  common 
law.*®  Also  that  a  statute  providing  that 
II  party  convicted  of  dealing  faro,  and 
]U'escribing  the  consequences  that  shall 
attend  this  infamy,  which  are  disqualifi- 
cation for  the  exercise  of  the  right  of 
suffrage  and  for  holding  any  office  of 
honor,  trust,  or  profit,  does  not  disqual- 
ify the  convict  as  a  witness.®® 


Aboliflluaent   or  a&odllleation   of  tko 
oomniOA-lavr  rule. 

Statutes  abolishing  entirely  the  com- 
mpn-law  rule  disqualifying  witnesses  be- 
cause of  crime  have  been  enacted  in 
many  jurisdictions.  It  is  only  intended 
here  to  refer  to  cases  illustrating  or  stat- 
ing the  change.*^  In  England  there  has 
been  some  uncertainty  as  to  whether  the 
statute  qualifies  as  a  witness  one  under 
sentence  of  death.®* 

Some  statutes  have  confined  the  ex- 
emption to  civil  cases ;  ®'  under  others 
certain  crimes  will  disqualify,  as  per- 
jury,®* or  perjury  and  subornation  of 
perjury.®*  Other  statutes  variously  have 


(1883)  79  Mo.  118,  49  Am.  Rep.  218  (petit 
larceny);  State  v.  Kirschner  (1886)  23  Mo. 
App.  349  (grand  larceny) ;  Evans  v.  State 
(1872)  7  Baxt.  (Tenn.)  12  (petit  larceny)) 
Moore  v.  State  (1896)  96  Tenn.  209,  33  S. 
W.  1046   (larceny  and  robbery).. 

In  Pruitt  v.  ISnilcr  (1851)  3  Ind.  16,  it 
wad  held  that  the  disqualifying  statute  did 
not  include  petit  larceny. 

6«Poage  V.  State  (1854)   3  -Ohid  St.  229. 

MRitter  V.  Democratic  Press  Co.  (1878) 
68  Mo.  458. 

M  People  ex  rel.  Lord  v.  Robertson  (1863) 
26  How.  Ft.  (N.  Y.)  90;  People  v.  Park 
(1869)   41  N.  Y.  24. 

So,  by  statute  applying  to  criminal  ac- 
tions, Schell  v.  State  (1877)  2  Tex.  App. 
30;  Long  v.  State  (1881)  10  Tex.  App.  186; 
Carr  v.  State  (1885)  19  Tex.  App.  635,  53 
Am.  Rep.  305;  McGee  v.  State  (1891)  29 
Tex.  App.  696,  16  S.  W.  422;  Dudley  v. 
State  (1887)  24  Tex.  App.  163,  5  S.  W.  649; 
Miller  v.  State  (1904)  46  Tex.  Civ.  App. 
569,  84  S.  W.  844;  Bradford  v.  State  (1911) 
62  Tex.  Crim.  Rep.  424,  138  S.  W.  119; 
Watts  v.  State  (1912)  67  Tex.  Crim.  Rep. 

4,  148  S.  W.  310. 

Felony  for  which  the  witness  has  not 
been  punished  (or  pardoned).  Qnillih  v. 
Com.  (1906)  105  Va.  874,  64  8.  :B.  333, 
8  Ann.  Cas.  818. 

69  Williams  v.  Dickenson  (1891)  28  Fla. 
90.  9  So.  847. 

«o  Holioway  v.  Com.  (1875)  11  Bush  (Ky.) 
344. 

61  Reg.  V.  Drury  (1848)  3  Car.  &  K. 
(Eng.)  190;  People  v.  Willard  (1891)  92 
Cal.  482.  28  Pac.  585;  Card  v.  Fort  (1889) 
57  Conn.  427,  18  Atl,  713;  Brunswick  &, 
W.  R.  Co.  V.  Clem   (1S38)    SO  Ga.  534.  7 

5.  E.  84;  Dixon  v.  State  (1902)  116  Ga. 
186,  42  S.  E.  357;  Bowers  v.  Southern  R. 
Co.  (1912)  10  Ga.  App.  367,  73  S.  E.  677; 
Bartholomew  v.  People  (1882)  104  IH.  601; 
Stocking  v.  State  (1855)  7  Ind.  826;  State 
V.  Mack  (1880)  41  La.  Ann.  1079,  6  So.  808; 
State  V.  McJIanus  (1890)  42  La.  Ann.  1194, 
8  So.  305;  State  v.  Asburv  (1897)  49  La. 
Ann.  1741.  23  So.  322;  State  v.  Blount 
(1909)  124  La.  202,  50  So.  12:  Woodman 
V.  Churchill  (1863)  61  Me.  112;  Newhall 
V.Jenkins  (1854)  2  Cray  (Mass.)  562;  Com. 
V.  Gorham  (1868)   99  Mass.  420   (but  the 

'    L.R.A.1U17F. 


common  law  waa  restored  as  to  attesting 
witnesses  to  wills;  see  O'Connell  v.  Dow 
(1903)  182  Mass.  641,  66  N.  E.  788,  ex- 
pressing  the  opinion  that  bribery,  being  a 
felony  in  Massachusetts,  "is  an  infamous 
crime  within  the  rule  of  the  common  law 
which  renders  a  person  convicted  of  an 
infamous  crime  incompetent  to  testify"); 
People  V.  Maunausau  (1886)  60  Mich.  15, 
26  N.  W.  797;  State  v.  Sauer  (1800)  42 
Minn.  261,  44  N.  W,  115  (referring  to  the 
qualifying  statute,  and  stating  that  the 
common  law  in  reapect  to  disqualification  of 
a  witness  for  crime  never  prevailed  in  Min- 
nesota);  State  V.  Loney  (1884)  82  ^o.  84; 
State  V.  Myers  (1906)  198  Mo.  225,  94  S. 
W.  242;  People  v.  McGloin  (1883)  91  N.  Y. 
241;  People  v.  O'Neil  (1888)  48  Hun  (N. 
Y.)  36,  affirmed  in  (1888)  109^  N.  Y.  251, 
14  N.  E.  68;  People  v.  Scbring  (1895)  14 
Misc.  31,  36  N.  Y.  Supp.  237;  State  v. 
!  Harston  (1869)  63  N.  C.  294;  State  v.  Adair 
(1873)  68  W.  C.  68;  Ex  parte  Harris  (1876) 
73  N.  C  66;  August  v.  Finnerty  (1908)  30 
Ohio  C.  C.  330;  Baltimore  &  0.  R.  Co.  v. 
Rambo  (1898)  8  0.  C.  A.  6,  16  U.  S,  App. 
277,  69  Fed.  75  (Ohio) ;  Hopt  v.  Utah  (1884) 
110  U.  S.  674,  28  L.  ed.  262,  4  Sup.  Ct.  Rep. 
202,  4  Am.  Crim:  Rep.  417  (Utah)  ^  Sutton 
V.  Fox  (1882)  55  Wis.  531,  42  Am.  Rep.  744, 
13  N.  W.  477;  Koch  v.  State  (1906)  126 
Wis.'  470,  3  L.R.A.(N.S.)  1086,  10«  N.  W. 
631,  5  Ann.  Cas.  389. 

68  In  Reg.  V,  Webb  (1867)  11  Cox,  C.  C. 
(Eng.)  133,  it  was  held  that  the  qualify- 
ing statute  did  not  qualify  one  under  sen- 
tence of  death.  But  the  contrary  was  held 
in  Reg.  v.  Fitzgerald  (1884,  Dublin)  re- 
ported in  a  note  in  2  Taylor  on  Evidence, 
§  1347. 

A  person  sentenced  to  death  is  now  a 
competent  witness  in  Canada.  Rex  v.  Ku- 
zin  (1915)  25  Manitoba,  L.  R.  218,  24  Can. 
Crim.  Cas.  66,  21  D.  L.  R.  378  (citing 
to  the  contrary,  Graeme  v.  Globe  Printing 
Co.  10  Can.  L.  T.  367);  King  v.  Hatch 
(1909)   16  Can.  Crim.  Cas.  196. 

« Winter   v.   Sass    (1878)    19   Kan.   656. 

84Menefee  v.  State  (1910)  59  Fla.  316, 
51  So.  555;  State  v.  Champoux  (1903)  33 
Wash.  339,  74  Pac.  667;  State  v.  Pearson 
(1905)  37  Wash.  405,  79  Pac.  985. 

65  Wynne  v.  State   (1908)    166  Fla.   99; 
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qualified  as  witnesses  those  convicted  of 
all  crimes  except  statutory  felonies,**  or 
except  felonies  which  have  not  been  pun- 
ished or  pardoned,*^  or  have  confined  the 


disqualification,  of  felony  to  criminal 
cases.**  Illustrations  of  some  other  stat- 
utes are  referred  to  in  the  footnote.** 


King  y.  McOhesney  (1887)  7  Haw.  104; 
United  States  v.  Moore  (1906)  3  Haw.  Dist. 
€t.  66;  United  States  v.  Morimoto  (1909)  3 
Haw.  Dist.  Ct.  396;  Keithler  v.  State  (1848) 
10  Smedes  &  M.  (Miss.)  192;  State  v.  Heu- 
fion  (1001)  60  N.  J.  L.  601,  50  Atl.  468,  616; 
Hvde  V.  Territory  (1809)  8  Okla.  69,  56 
Pac.  851;  Martin  v.  Territory  (1904)  14 
Okla,  598,  78  Pac.  88;  Wells  v.  Territory 
(1905)  15  Okla.  196,  81  Pac.  425;  Price  v. 
State  (1913)  9  Okla.  Crim.  Rep.  359,  131 
Pac.  1102;  Ck>m.  v.  Clemmer  (1899)  190 
Pa.  202,  42  Atl.  675;  Com.  v.  Doe  (1908) 
18  Pa.  Dist.  R.  611. 

66  Carpenter  v.  Nixon  (1843)  5  Hill  (N. 
Y.)  260;  Shay  v.  People  (1860)  22  N.  Y. 
317. 

87  Barbour  v.  Com.  (1885)  80  Va.  287; 
Benton  v.  Com.  (1893)  89  Va.  670,  16  S.  B. 
725  (perjury,  however,  is  excluded,  though 
punished  or  pardoned). 

68  Welsh  V.  State  (1877)  3  Tex.  App. 
114;  Solan  v.  State  (1916)  —  Tex.  Crim. 
— ,  182  S.  W.  317. 

w  Excepting  those  convicted  of  perjury, 


false  swearing,  or  subornation  of  perjury, 
and  also,  in  civil  cases,  prisoners  in  the 
penitentiary  of  the  state  or  of  any  other 
country.  Com.  v.  Minor  (1890)  89  Ky,  565, 
13  S.  W.  5. 

Excluding  only  those  convicted  of  the 
offenses  of  perjury,  false  swearing,  suborna- 
tion of  perjury,  or  a  school  officer  who 
makes  a  false  report,  or  a  notary  who 
makes  a  false  statement  as  to  the  notice 
in  a  protest.  Illinois  C.  R.  Co.  v.  McManus 
(1904)  118  Ky.  780,  82  S.  W.  399.  In 
this  case  it  does  not  appear  whether  the 
convict  was  actually  in  prison,  so  it  leaves 
the  matter  in  some  doubt  as  to  whether 
the  former  statute  excluding  in  civil  cases 
prisoners  in  the  penitentiary  is  still  in 
force   or   not. 

"A  person  convicted  of  felony  and  sen^ 
tenced  therefor,  except  it  be  for  perjury, 
may,  by  leave  of  the  court,  be  examined 
as  a  witness  in  any  criminal  prosecution, 
though  he  has  not  been  pardoned  or  pun» 
ished  therefor."  State  v.  Hatfield  (1900) 
48  W.  Va.  561,  37  S.  E.  626.  B.  B.  B. 


SOUTH  DAKOTA  SUPRGMB  COURT. 

CITY  OF  WATERTOWN,  Respt., 

V. 

MAURICE  CHRISTNACHT  et  al.,  Appts. 

(—  s.  D.  — ,  184  N.  W.  6?.) 

Constitutional   law  —  forbidding  asso- 
ciation with  prostitute. 

Providing  punishment  for  any  male  per- 
son found  asBooiatiug  or  in  company  with  ' 
a  female  known  or  reputed  to  be  a  prosti-  j 
tute  violates  the  constitutional  right  of  lib- 
erty. 
For  other  da^es,  nee  Oonxtitv^tional  Law,  11. 

b,  i,  in  Dig.  1-52  N.  S. 

(August  23,  1917.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Municipal  Court  of  Watrrtown 
convicting  them  of  violating  an  ordinance 
forbidding  association  with  prostitutes.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Clay  Carpenter,  for  appellants: 
The  ordinance  of  the  city  of  Watertown 
upon  which  this  prosecution  ifi  based  is  void, 
and  the  city  is  without  poweif  to  enact  the 

aame. 

Weideman  v.  State,  4  Ind.  App.  397,  30 


Note*  — As  to  statute  or  ordinance  mak- 
ing it  an  offense  to  associate  with  disreputa- 
ble persons,  see  annotation  following  this 
case,  post,  904. 
L.R.A.IOITF. 


N.  E.  920;  People  v.  Gastro,  76  Mich.  127, 
42  N.  W.  937;  Butte  v.  Peasley,  18  Mont. 
303,  45  Pac.  210;  Re  Way,  41  Mich.  299,  1 
N.  W.  1021 ;  Re  Stegenga,  133  Mich.  65,  61 
L.R.A.  763,  94  K.  W.  386;  State  v.  Stone, 
96  Minn.  482,  105  N.  W.  187;  St  Paul  v. 
Briggs,  85  Minn.  290,  89  Am.  St.  Rep.  554, 
88  N.  W.  984. 

Gates,  P.  J.,  delivered  the  opinion  of  the 
court : 

An  ordinance  of  the  city  of  Watertown 
declares,  among  other  things,  the  following: 

*'Sec,  17.  ■  (Pimp).  Any  male  person 
.  .  .  who  shall  be  found  associating  with 
females  kiiown  or  reputed  as  common  cour- 
tesans or  prostitutes,  or  who  shall  be  found 
in  any  company,  with  any  female  ktipwn  or 
reputed  as  a  common  prostitute  or  courte- 
san, .  .  .  within  the  limits  of  the  city 
of  Watertown,  shall  be  deemed  a  pimp,  and 
upon  conviction  thereof  shall  be  fined  in 
any  sum  not  exceeding  $50,  nor  less  than 
$10,  and  imprisonment  for  any  determinate 
period  not  exceeding  ten  days,  nor  less  than 
five  days." 

The  defendants  were  arrested,  tried,  con- 
victed, and  adjudged  to  pay  a  fine  of  $25 
and  coats,  under  a  complaint  which  charged 
that  at  the  city  of  Waterto^vn  they,  "on  and 
before  the  16th  day  of  November,  A.  D.  1916, 
were  then  and  there  unlawfully  found  as- 
sociating with  females  known  and  reputed 
as  common  courtesans  and  prostitutes,"  and 
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which  complaint  further  stated  the  names 
of  such  females.  From  the  judgment,  de- 
fendants appeal. 

It  is  urged,  and  we  think  correctly,  that 
this  ordinance  is  unconstitutional.  In  Pin- 
kerton  v.  Verberg,  78  Mich.  573,  7  L.R.A. 
607,  18  Am.  St.  Rep.  473,  44  N.  W.  579,  the 
court  well  said:  "Personal  liberty,  which 
is  guaranteed  to  every  citizen  under  our 
Constitution  and  laws,  consists  of  the  right 
of  locomotion — to  go  where  one  pleases,  and 
when,  and  to  do  that  which  may  lead  to 
one's  business  or  pleasure,  only  so  far  re- 
strained as  the  rights  of  others  may  make 
it  necessary  for  the  welfare  of  all  other 
citizens." 

Quoting  the  above,  the  supreme  court  of 
Missouri  said  in  St.  Louis  v.  Roche,  128 
Mo.  641,  31  S.  W.  915 :  "Our  Constitution 
and  laws  guarantee  to  every  citizen  the 
right  to  go  where  and  when  he  pleases,  and 
to  associate  with  whom  he  pleases,  exacting 
from  him  only  that  he  conduct  himself  in  a 
decent  and  orderly  manner,  that  he  disturb 
no  one,  and  that  he  interfere  with  the  rights 
of  no  other  citizen." 

In  that  case  it  was  held  that  an  ordinance 
prohibiting  association  with  thieves,  pick- 
pockets, etc.,  was  "absolutely  invalid,  on  the 
broad  ground  that  its  direct  effect  is  to 
invade  and  necessarily  destroy  one,  at  least, 
of  those  'certain  inalienable  rights'  of  the 
citizen  bestowed  by  the  Creator  and  guar- 
anteed by  tiie  organic  law,  personal  liberty." 

In  a  similar  case  that  court  said,  in  St. 
Louis  V.  Fitz,  53  Mo.  582:  "Such  person 
might  well  be  said  to  have  the  reputation 
of  being  a  thief,  as  he  had  actually  been  con- 
victed and  punished  as  such  by  a  competent 
judicial  tribunal;  but,  even  in  such*  case, 
is  he  therefore  marked  as  a  leper  in  society, 
to  be  avoided  by  his  former  associates?  This 
would  close  the  door  to  repentance  or  refor- 
mation, and  once  a  thief,  always  a  thief, 
would  be  the  maxim  upon  which  police  of- 


ficers would  act.  Perhaps  the  maxim  may 
answer  very  well,  practically,  for  them,  es- 
pecially in  justifying  precautionary  meas- 
ures; but  it  will  not,  and  ought  not  to,  be 
enforced  by  courts,  whose  business  it  is  to 
administer  justice.  However  humble  may 
be  the  citizen  arrested  under  an  ordinance 
prohibiting  intercourse  with  such  former 
criminal,  his  right  to  select  his  own  com- 
pany, so  long  as  no  actual  breach  of  law 
occurs,  and  no  intended  breach  of  law  can  be 
established,  is  as  sacred,  and  as  much  under 
the  protection  of  the  state,  as  though  he 
nu)ved  in  the  more  elevated  spheres  of 
society.  The  tendency  of  power  to  pass 
from  the  many  to  the  few  is  sufficiently 
rapid,  without  further  encouragement,  and 
the  power  to  arrest  for  keeping  bad  com- 
pany is  a  dangerous  one,  liable  to  great 
abuses  and  partial  and  unjust  discrimina- 
tions." 

See  also  McQuillin,  Mun.  Corp.  §  749; 
Abbott,  Mun.  Corp.  §  129. 

To  sustain  the  validity  of  the  quoted  por- 
tion of  the  Watertown  ordinance  would  pre- 
vent personal  effort  on  the  part  of  male 
citizens  to  uplift  and  ameliorate  the  con- 
dition of  fallen  women.  Ministers  of  the 
Gospel,  physicians,  nurses,  welfare  workers, 
—all  would  be  subject  to  the  infamous 
appellation  contained  in  the  ordinance  and 
to  the  pains  and  penalties  of  the  ordinance. 
The  constitutionality  of  a  law  is  determined, 
not  alotie  by  what  has  been  done,  but  by 
what  may  be  done,  under  its  provisions. 
Minneapolis  Brewing  Co.  v.  McGillivray 
(C.  C.)  104  Fed.  258.  Surely  it  does  not 
need  further  elaboration  to  make  it  clear 
that  the  ordtnanee  in  question  violates  the 
personal  liberty  guaranteed  by  article  6,  § 
1,  of  our  Constitution. 

The  judgment  appealed  from  is  reversed, 
and  the  trial  court  is  directed  to  discharge 
the  defendants. 


AimotatiiMi — Strntnte  or  ordmance  making  it  an  offense  to  associate  with 

disreputable  persons. 


This  note  does  not  include  statutes  or 
ordinances  directed  specifically  against 
the  keeping,  living  in,  or  frequenting  dis- 
orderly houses.  As  to  validity  of  stat- 
ute or  ordinance  against  bawdy  houses, 
see  note  to  People  ex  rel.  Thrasher  v. 
Smith,  L.R.A.1917B,  1078. 

The  general  question  of  municipal 
power  as  to  nuisances  affecting  public 
morals,  decency,  peace,  and  good  order 
is  treated  in  the  note  to  State  v.  Karst- 
cndiek,  30  L.R.A.  520. 

Generally   as   to   constitutionality   of 

discrimination  against  women  in  police ' 
L.R.A.1917F. 


i*egulations,  see  note  to  Gastineau  y. 
Com.  49  L.R.A.  Ill,  which  is  supplement- 
ed as  regards  the  power  to  exclude  wom- 
en from  saloons  in  the  note  to  People  v. 
Case,  18  L.R.A. (N.S.)  667. 

The  right  of  municipal  corporation  to 
prohibit  loitering  on  public  streets,  is 
treated  in  note  to  St.  Louis  v.  Gloner, 
15  L.R.A-(N.S.)  973. 

The  holding  of  Watertown  v.  Christ- 
KACHT,  ante,  903,  that  an  ordinance 
prohibiting  absolutely  and  in  sweeping 
terms  association  with  prostitutes  is  un- 
constitutional as  an  invasion  of  the  per- 
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sonal  liberty  of  tbe  citizen  finds  support 
in  other  cases. 

Thus,  in  St.  Louis  v.  Fits  (1873)  53 
Mo.  582,  reversing  a  conviction  on  the 
ground  of  misleading  instruction  to  the 
jury,  which  failed  to  make  it  clear  that 
an  ordinance  against  '^knowingly  asso- 
ciating with  persons  having  the  reputa- 
tion of  being  thieves  and  prostitutes'' 
did  not  apply  to  mere  casual  association 
or  an  association  for  honest  purposes, 
the  court,  while  not  declaring  the  or- 
dinance invalid,  doubted  the  theory  upon 
which  the  case  was  tried  in  the  criminal 
court,  namely,  that  a  mere  association 
with  the  class  of  persons  described  sub- 
jected the  defendant  to  a  criminal 
prosecution,  without  regard  to  the  com- 
mission of  any  offense  against  the  law, 
or  any  intent  to  commit  such  offense. 
Judge  Sherwood  concurred  in  the  result 
reached,  being  of  the  opinion  that  the 
ordinance  was  absolutely  invalid  as  an 
invasion  of  personal  liberty. 

The  above  ordinance  was  subsequently 
amended,  presumably  to  conform  to  the 
views  expressed  in  the  Fitz  Case,  there 
being  added  the  words,  ''or  any  other 
person,  for  the  purpose  or  with  the  in- 
tent to  agree,  conspire,  combine  or  con- 
federate, first,  to  commit  any  offense, 
or,  second,  to  cheat  or  defraud  any  per- 
son of  any  money  or  property,"  etc. 
But  even  as  so  amended  the  oridinance 
was  in  the  later  decisions,  St.  Louis  v. 
Roche  (1895)  128  Mo.  541,  31  S.  W.  915, 
and  Ex  parte  Smith  (1896)  135  Mo.  223, 
33  L.R.A.  606,  58  Am.  St.  Rep.  576,  36 
8.  W.  6^,  held  unconstitutional  as  an 
invasion  of  the  right  of  personal  liberty. 

Citing  the  unreported  case  St.  Louis 
▼.  Lee  (1880)  8  Mo.  App.  598,  it  is  stat- 
ed that  an  ordinance  of  the  city  of  St. 


Louis  relating  to  vagrancy  is  not  uncon- 
stitutional; but  to  convict  under  it,  the 
association  with  persons  of  bad  repute 
named  must  be  shown  to  have  been  for 
the  purpose  of  promoting  some  breach 
of  the  law. 

An  ordinance  providing  ''that  it  shall 
be  unlawful  for  any  male  person  to  walk 
or  ride  in  company  with  any  lewd  female 
or  common  prostitute,  or  to  stand  or 
converse  with  her  upon  any  street,  alley, 
lane,  or  public  ground  within  the  cor- 
porate limits  of  said  village"  was  in 
Cady  V.  Bamesville  (1878)  4  Ohio  Dec. 
Reprint,  396,  4  Ohio  L.  J.  101,  declared 
unconstitutional  and  void. 

It  is  stated  in  Hechinger  v.  Maysville 
(1900)  22  Ky.  L.  Rep.  486,  49  L.R.A. 
114,  57  S.  W.  619,  that  an  ordinance 
making  it  unlawful  for  any  person  to 
associate,  escort,  converse,  or  loiter  with 
any  female  known  as  a  common  pros- 
titute, either  by  day  or  by  night,  upon 
any  of  the  streets  or  alleys  of  the  city, 
except  her  husband,  father,  brother,  or 
other  male  relative,  is  invalid,  as  there 
can  be  no  good  reason  in  exempting 
any  other  male  relative  than  the  hus- 
band, father,  or  brother  from  its  pro- 
vision, or  for  failing  to  give  her  mother 
and  sister  the  same  privilege  allowed  to 
the  father  or  brother,  while  any  person 
should  be  allowed  to  converse  with  her 
long  enough  to  transact  any  necessary 
and  Intimate   business. 

In  the  Hechinger  Case,  the  court  ex^ 
presses  the  opinion  that  in  any  event 
under  the  ordinance  in  question  no  per- 
son could  be  legally  fined  unless  he  had 
knowledge  or  information  of  the  dis- 
reputable character  of  the  female. 

J.  D.  C. 


WASHINGTON  SUPREME  COtTRT. 

STATE  DP  WASHINGTOK  EX  REL.  H. 

N.  MARTIN 

V. 

SUPERIOR  COURT  OF  GRANT  COUNTY 

et  al. 


( —  Waah.  —,  166  Pac.  630.) 
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Prohibition  —  to  arrest  proceedings  aft* 
er  refusal  to  change  venue. 

1.  Appeal  from  the  final  judgment  is  not 
a  *'plain,  ^eedy,  and  adequate  remedy  in 
due  course  of  law"  to  correct  a  refusal  to 

Note. —  For    prohibition    against    court 
proceeding  with   a  case  after   erroneously 
denying  a  change  of  venue,  see  annotation 
following  this  case,  post,  911. 
L.R.A.1917F. 


change  venue  to  which  defendant  is  entitled, 
independent  of  the  issue  tendered  in  the 
complaint,  within  the  meaning  of  a  statute 
allowing  a  writ  of  prohibition  to  be  Issued 
in  all  cases  where  there  is  not  such  remedy 
to  arrest  proceedings  of  a  tribunal  which 
are  without  or  in  excess  of  the  jurisdiction 
of  such  tribunal. 

For  other  cases,  see  Prohibition,  II,  in  Dig. 
1-52  N.  8. 

Same  —  venne  —  transitory     action  — 
surrender  of  mortgage. 

2.  An  action  to  compel  »nrrender  for  can- 
celation of  a  note  and  real  estate  mortgage 
securing  it  is  transitory,  and  need  not  be 
brought  in  the  county  where  the  land  is 
situated. 
For  other  cases,  see  Ventre,  I,  in  Dig.  1-62 

N.  8, 

(July  21,  1917.) 
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PETITION  for  a  writ  of  prohibition  to 
restrain  respondents  from  proceeding 
with  the  trial  of  an  action  brought  to  com- 
pel surrender  for  cancelation  of  a  note  and 
real-  estate  mortgage.     Writ  granted. 

The  facts. are  stated  in  the  opinion. 

Messrs.  Martin  &  Jesseph,  for  relator: 

A  writ  of  prohibition  will  issue  to  pro- 
hibit a  judge  from  proceeding  where  change 
of  venue  is  improperly  refused. 

32  Cyc.  608  (c) ;  State  ex  rel.  Cummings 
V.  Superior  Ct.  5  Wash.  518,  32  Pac.  457, 
771 ;  State  ex  rel.  Campbell  v.  Superior  Ct. 
7  Wash.  306,  34  Pac.  1103. 

A  suit  to  cancel  an  assessment  is  not  an 
action  affecting  real  property,  within  the 
statute. 

Nichols  V.  Voorhis,  74  N.  Y.  28;  Central 
Bank  v.  Warren,  15  N.  Y.  578. 

If  the  relief  sought  does  not  require  the 
court  to  deal  directly  with  the  estate  itself, 
the  proceeding  does  not  affect  real  estate 
within  the  meaning  of  the  statute. 

Rosenbaum  v.  Evans,  63  Wash.  509,  115 
Pac.  1054. 

The  decree  in  this  case  will  act  in  per- 
sonam, and  the  action  is  transitory. 

Thomps(m  v.  Elmore,  13  Ky.  L.  Rep.  692, 
18  S.  W.  236;  Beach  v.  Hodgdon,  66  Cal. 
187,  6  Pac.  77;  Coker  ▼.  Montgomery,  110 
Ga.  20,  35  S.  E.  273;  Johnson  ▼.  Gibson, 
116  111.  294,  6  N.  E.  205;  Hayes  v.  O'Brien, 
149  111.  403,  23  L.R.A.  555,  37  N.  E.  74; 
Massie  v.  Watts,  6  Cranch,  149,  3  L.  ed. 
182;  Morgan  v.  Bell,  3  Wash.  660,  18  L.R.A. 
614,  28  Pac.  925;  State  ex  rel.  Cummings 
v.  Superior  Ct.  5  Wash.  518,  32  Pac.  467, 
771;  State  ex  rel.  Campbell  v.  Superior  Ct. 
7  Wash.  306,  34  Pac.  1103;  State  ex  rel. 
Scougale  v.  Superior  Ct.  65  Wash.  728,  133 
Am.  St.  Rep.  1030,  104  Pac.  607;  Sheppard 
V.  Coeur  d'Alene  Lumber  Co.  62  Wash.  12, 
44  L.R.A.  (N.S.)  267,  112  Pac.  932,  Ann. 
Cap.  1012C,  909;  Rosenbaum  v.  Evans,  63 
Wash.  508,  115  Pac.  3054;  English  v.  Gib- 
bons, 79  Wash.  210,  140  Pac.  322{  Smith 
V.  Allen,  18  Wash.  1,  39  L.R.A.  82,  63  Am. 
St.  Rep.  864,  60  Pac.  783;  Carkeek  v.  Bos- 
ton Nat.  Bank,  16  Wash.  399,  47  Pac.  884; 
Nichols  V.  Voorhis,  supra;  Woodbury  v. 
Nevada  Southern  R.  Co.  120  Cal.  463,  52 
Pac.  730;  Williams  v.  Avrault,  31  Barb. 
364;  Williams  v.  Fitzhugh,  37  N.  Y.  444; 
Lelimbcrg  v.  Biberstein,  61  Tex.  457;  Saf- 
fold  V,  Scottish -American  Mortg.  Co.  98  Ga. 
785,  27  S.  E.  208;  Yates  County  Nat.  Bank 
V.   Blake,  43   Hun,   162. 

Prohibition  will  issue  where  it  appears 
that  an  inferior  tribunal  is  acting  without 
or  in  excess  of  its  jurisdiction. 

State  ex  rel.  Hopman  v.  Superior  Ct.  88 
Wash.  612,  153  Pac.  315;  State  ex  rel.  Cal- 
lioun  V.  Superior  Ct.  86  Wash.  492,  150  Pac. 
1168';  State  fex  rel.  Meyer  t.  Clifford,  78 
L.R.A.1917F. 


Wash.  556,  139  Pac.  650;  State  ex  rel.  Wood 
V.  Superior  Ct.  76  Wash.  27,  135  Pac.  494; 
State  ex  rel.  Martin  v.  Hinkle,  47  Wash. 
157,  91  Pac.  640;  State  ex  rel.  Mackintosh 
V.  Superior  Ct.  45  Wash.  248,  88  Pac.  207. 
Mr.  Daniel  T.  Gross  for  respondents. 

Cliadwick,  J.,  delivered  the  opinion  of 
the  court: 

On  the  3d  day  of  January,  1917,  M.  H. 
Sorrell  and  wife  brought  an  action  in  the 
superior  court  of  Grant  county  against  H. 
N.  Martin  and  Amanda  V.  Martin,  his  wife. 
It  is  alleged  in  the  complaint  that  Sorrell 
and  wife  executed  a  mortgage  upon  certain 
real  estate  in  Grant  county  to  secure  a 
promissory  note  due  and  payable  to  H.  N. 
Martin;  that  the  note  and  mortgage  were 
given  without  any  consideration;  and  pray- 
ing that  the  court  decree  that  the  note  and 
mortgage  be  surrendered  for  cancelation. 
Martin  and  wife  are  now,  and  have  been  for 
twenty-five  years  last  past,  residents  of  Lin- 
coln county,  Washington,  and  were  served 
personally  in  that  county.  They  appeared 
in  the  action  by  demurrer  and  motion  to 
change  the  venue  of  the  action  from  Grant 
county  to  Lincoln  county.  The  motion  to 
change  the  venue  was  accompanied  by  suffi- 
cient affidavit  of  merit.  The  judge  presid- 
ing in  the  court  below  overruled  the  motion 
for  change  of  venue,  holding  that  the  action 
was  a  local  action,  and,  notwithstanding  the 
residence  of  the  defendants  in  another  coun- 
ty, the  case  was  triable  in  the  place  where 
the  land  is  situated.  Martin  and  wife  then 
applied  to  this  court  for  a  writ  of  pro- 
hibition, and,  upon  a  rule  to  show  caufie,  the 
facta  aa  we  have  thus  detailed  them  were 
made  to  appear. 

The  respondent  insists  that  this  court 
should  not  and  cannot,  under  the  authority 
of  the  doctrines  to  which  the  court  has  at- 
tached itself,  hear  the  petition  of  the  re- 
lators; that,  notwithstanding  the  fact  that 
they  may  be  residents  of  Lincoln  county, 
and  may  be  entitled  to  a  change  of  venue, 
the  question  may  be  raised  upon  appeal; 
and  that  the  court  will  not  review  the  error 
of  the  court  below  by  the  issuance  of  an 
extraordinary  writ.  Respondent  bases  this 
contention  squarely  upon  the  case  of  State 
ex  rel.  Miller  v.  Superior  Ct.  40  Wash.  55ti, 
2  L.R.A.(N.S.)  395,  111  Am.  St.  Rep.  925, 
82  Pac.  877.  It  is  insisted  by  the  relator 
that  the  court  has  so  modified  the  doctrine 
of  the  Miller  Case,  in  State  ex  rel.  Wood  v. 
Superior  Ct.  76  Wash.  27,  135  Pac.  494, 
and  in  State  ex  rel.  Hopman  ▼.  Superior  Ct. 
88  Wash.  612,  153  Pac.  315,  that  the  writ 
will  issue. 

Whether  this  court  will  anticipate  and 
review  errors  of  the  trial  court  upon  siich 
questions  as  inhere  in  the   record,   which 
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may  be  heard  on  appeal,  is  one  that  has 
sorely  perplexed  the  judicial  mind/  and 
much  confusion  has  crept  into  our  cases. 
But  it  would  seem  that  the  doctrine  of 
State  ex  rel.  Miller  v.  Superior  Ct.  supra, 
Sb  still  unimpeached  and  unimpaired.  The 
real  question  is  whether  it  was  properly 
applied  in  that  case.  The  rule  as  stated 
does  not  deny  that  the  writ  will  lie  where 
the  remedy  by  appeal  is  inadequate.  It  is 
said:  "The  adequacy  of  the  remedy  by 
appeal,  or  in  the  ordinary  course  of  law, 
is  there  declared  [State  ex  rel.  Townsend 
Gas  &  E.  L.  Co.  v.  Superior  Ct.  20  Wash. 
502,  55  Pac.  933]  to  be  the  true  test  in  all 
cases,  and  not  the  mere  question  of  juris- 
diction or  lack  of  jurisdiction." 

Hence  the  inquiry  whether  the  remedy  by 
appeal  is  adequate,  or  whether  that  ques- 
tion, when  coupled  with  a  question  of  juris- 
diction is  enough  to  sustain  the  writ,  is  not 
foreclosed.     Our  statute  provides: 

"The  writ  of  prohibition  is  the  counter- 
part of  the  writ  of  mandate.  It  arrests  the 
proceedings  of  any  tribunal,  corporation, 
board  or  person,  when  such  proceedings  are 
without  or  in  excess  of  the  jurisdiction  of 
such  tribunal,  corporation,  board  or  per- 
son." 

''It  may  be  issued  ...  in  all  cases 
where  there  in  not'  a  plain,  speedy  and  ade- 
quate remedy  in  the  ordinary  course  of 
law." 

Rem.  Code,  §§1027,  1028. 

In  State  ex  rel.  Miller  v.  Superior  Ct.  the 
court  puts  the  inquiry,  "Has  the  relator 
an  adequate  remedy  by  appeal?"  and  pro- 
ceeds: "As  a  general  rule,  the  legislature 
of  this  state  has  deemed  an  appeal  from 
the  final  judgment  an  adequate  remedy 
for  the  correction  of  all  errors  committed 
in  the  course  of  a  trial,  and,  ordinarily, 
an  erroneous  ruling  on  a  question  of  juris- 
diction is  no  exception  to  this  general  rule." 

But  if  it  be  held  that  a  court,  having  ju- 
risdiction, may  erroneously-  exercise  that 
jurisdiction,  and  that  its  rulings  might  be 
adequately  reviewed  on  appeal,  it  does  not 
follow  that  the  court  may  so  proceed  in  all 
cases  without  denying  to  a  litigant  that 
speed  and  adequacy  of  remedy  which  is  sanc- 
tioned and  guaranteed  by  the  statute.  The 
Miller  Case  was,  as  this  one  is,  a  petition 
for  a  writ,  where  the  court  had  refused  to 
change  the  venue  of  a  case  to  another  coun- 
ty. The  court  did  not  go  beyond  the  prior 
decisions  of  this  and  other  courts,  declaring 
the  general  rule  that  the  first  test  in  issuing 
such  writs  is  to  ask  whether  a  remedy  by 
appeal  will  be  speedy  and  adequate.  It  was 
held  that  the  remedy  by  appeal  was  ade- 
quate. It  would  seem  that  to  determine  the 
question,  as  it  applies  to  cases  involving 
the  right  to  change  the  venue  of  a  case,  we 
L.R.A.1917F. 


should  first  consider  th«  statutes  under 
which  a  change  of  venue  may  be  had,  and 
their  legal  effect  as  determined  by  this 
court. 

Under  §§  207,  2l08,  and  209,  Rem.  Code, 
one  who  is  sued  in  a  county  other  than 
that  of  his  residence  is  entitled  to  a  change 
of  venue,  if  the  action  be  a  transitory  one. 
While  it  may  in  general  terms  be  referred 
to  as  a  privilege,  the  claim  for  a  change  of 
venue,  when  once  asserted,  no  question  of 
fact  being  involved,  and  no  discretion  of  the 
court  invoked,  is  more  than  a  privilege;  it 
is  a  right.  It  has  been  so  held  whenever 
and  wherever  this  coiirt  has  been  called  up- 
on to  pass  upon  the  question.  State  ex  rel. 
Griffith  v.  Superior  Ct.  —  Wash.  — ,  164 
Pac.  516;  State  ex  rel.  Stockman  v.  Su- 
perior Ct.  15  Wash.  366,  46  Pac.  395;  Smith 
V.  Allen,  18  Wash.  1,  39  L.R.A.  82,  63  Am. 
St.  Rep.  864,  60  Pac.  783;  State  ex  rel. 
Schwabacher  Bros.  &  Co.  v.  Superior  Ct.  61 
Wash.  681,  112  Pac.  927,  Ann.  Cas.  1912C, 
814;  State  ex  rel.  Stewart  &  H.  Drug  Co.  v. 
Superior  Ct.  67  Wash.  321,  121  Pac.  460; 
State  ex  rel.  Cummings  v.  Superior  Ct.  5 
Wash.  518,  32  Pac.  457,  771;  State  ex  rel. 
Campbell  v.  Superior  Ct.  7  Wash.  306,  34 
Pac.  1103;  State  ex  rel.  Allen  v.  Superior 
Ct.  9  Wash.  668,  38  Pac.  206 ;  4  Enc.  PI.  & 
Pr.  440. 

It  would  seem,  if  the  statute  grants  a 
right  that  does  not  depend  upon  the  merit 
of  the  case,  but  is  independent  of  the  merit 
of  the  case,  that  a  litigant  should  not  be  put 
to  the  hazard,  delay,  and  expense  of  a  trial 
upon  the  merits  as  a  prerequisite  to  the 
assertion  of  the  right.  In  such  cases  the 
court  is  called  upon  to  deal  with  something 
more  than  "simply  a  law  of  procedui*e  and 
practice,"  as  was  held  by  Judge  Dunbar,  and 
properly  so,  considering  the  record  in  the 
case  of  State  ex  rel.  Townsend  Gas  &  E.  L. 
Co.  V.  Superior  Ct.  20  Wash.  502,  55  Pac. 
933.  It  is  a  right  made  equivalent  to  the 
right  to  fix  the  venue  of  a  local  action  under 
the  statute,  and,  when  asserted,  should  not 
be  thrust  aside  as  an  incident  or  an  error, 
to  be  heard  upon  an  appeal  from  a  judg- 
ment on  the  merits.  The  term  "speedy  and 
adequate,"  when  applied  to  remedies,  means, 
or  ought  to  mean,  a  remedy  adequate  and 
timely  to  review  the  particular  error  relied 
on,  and  not  merely  a  remedy  which  depends 
upon  a  proper  determination  of  the  issue 
as  defined  by  the  pleadings,  and  such  ques- 
tions of  practice  and  procedure  as  may 
arise  in  bringing  the  case  to  issue  and  try- 
ing out  the  facts. 

Wherefore  it  may  be  said,  where  there  is 
a  right  to  a  trial  in  a  particular  place, 
which  right  is  independent  of  the  issue  as 
tendered  by  the  complaint,  an  adequate 
remedy  means  a  trial  in  the  first  instance 
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by  a  court  having  jurisdiction  to  hear  and 
determine  the  merits.  To  rule  otherwise 
would  bring  us  to  a  holding  that>  although 
the  right  to  a  change  depended  in  no  way 
upon  a  controverted  fact  of  residencei  the 
defendant  would  have  to  meet  the  delay  and 
expense  of  a  trial,  and  possibly  suffer  a 
judprment  (if  he  have  clever  counsel,  he 
would  s^and  mute  and  make  no  defense  to 
the  merits),  which  we  would  be  willing  to 
sustain,  if  we  were  free  to  do  so.  Before 
we  could  even  consider  the  merit  of  the  case, 
we  would  have  to  decide  the  question  of 
venue,  or  the  question  of  jurisdiction,  and 
do  that  which  ought  to  have  been  done  in 
tlie  first  place, — remand,  with  directions  to 
change  the  venue  and  retry  the  case;  and 
for  the  reason  that  the  court  did  not  have 
jurisdiction.  If  we  would  have  to  so  hold 
on  appeal,  why  should  we  not  say  so  now; 
the  record  being  before  us  in  the  same  form 
as  it  would  come  on  appeal?  It  requires  no 
argument  to  convince  the  writer  that  such  a 
situation  would  be  intolerable,  and  such  as 
the  law  has  sought  to  avoid  by  providing  a 
means  whereby  the  appellate  court  can  keep 
the  stream  of  justice  flowing  between  its 
proper  banks. 

By  thus  proceeding  we  may  presume  that 
one  appeal  will  settle  the  merits  of  the  case, 
whatever  the  judgment  of  the  court  below 
may  be.  If  we  deny  the  vrr'it,  we  may  as- 
sume that  in  a  fair  proportion  of  the  cases 
two  appeals,  one  abortive  and  the  other  to 
the  merits,  will  be  necessary.  This  has  al- 
ways been  the  rule  where  the  court  below 
has  ordered  the  venue  of  a  case  to  another 
county.  The  statute  says  (§  1027)  that 
"the  writ  of  prohibition  is  the  counterpart 
of  the  writ  of  mandate.''  Now,  if  it  be  so, 
why  have  we  not  the  counterpart  of  this 
case  in  the  case  of  State  ex  rel.  Wyman  v. 
Superior  Ct.  40  Wasli.  443,  2  L.R.A.(N.S.) 
r>68,  111  Am.  St.  Rep.  916,  82  Pac.  875,  5 
Ann.  Cas.  775,  where  the  court  said:  ''If 
.  .  .  the  superior  court  of  Spokane  county 
had  exclusive  jurisdiction  to  hear  and  de- 
termine the  garnishment  proceedings,  with- 
out power  or  discretion  to  order  a  change 
of  venue,  mandamus  is  the.  proper  remedy.*' 

In  State  ex  rel.  Howell  v.  Superior  Gt. 
82  Wash.  356,  144  Pac.  291,  the  expediency 
of  a  proceeding  in  mandamus  to  test  the 
right  of  a  court  to  order  a  change  of  venue 
was  not  suggested  by  counsel  or  questioned 
by  the  court.  It  will  be  marked  that  the 
writ  was  not  denied  because  it  was  not  a 
proper  case  for  a  writ,  but  because  the  court 
to  which  it  was  directed  had  passed  the  ju- 
risdiction to  try  the  case  to  another  county. 
In  State  ex  rel.  Schwabacher  Bros.  &  Co. 
V.  Superior  Ct.  61  Wash.  681,  112  Pac.  927, 
Ann.  Cas.  1912C,  814,  the  court  entertained 
a  writ  of  certiorari  to  review  an  order  of 
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the  superior  court,  changing  the  venue  of  a 
case  from  King  county  to  Chelan  county. 
Upon  the  authority  of  the  Wyman  Case  it 
was  held  that  the  remedy  by  appeal  was  in* 
adequate. 

In  passing  we  take  it  that  no  argument 
can  be  based  on  the  form  of  the  remedyj 
whether  it  be  certiorari  or  mandamus  or 
prohibition.  The  result  of  our  cases, 
brought  here  by  certiorari,  have  been  the 
same, — to  compel  the  court  having  juris- 
diction to  proceed  with  the  trial,  or  to 
refrain  from  trying  the  case,  as  it  was  in 
State  ex  rel.  Griffith  v.  Superior  Ct.  — 
Wash.  — ,  164  Pac.  516.  It  is  not  out  of 
place  to  say  that  we  question  the  pro- 
priety of  resorting  to  a  writ  of  review  in 
c;>scs  of  this  kind;  this  for  reasons  not 
necessary  to  be  now  discussed.  The  reason 
which  is  first  suggested  in  the  Wyman  Case, 
and  followed  in  State  ex  rel.  Scougale  ▼. 
Superior  Ct.  55  Wash.  328,  133  Am.  St. 
Rep.  1030,  104  Pac.  607,  and  in  the  Nash 
Case,  for  the  issuance  of  a  writ  of  manda- 
mus to  compel  a  court  to  try  a  case  after  it 
has  ordered  a  change,  is,  if  the  jurisdiction 
be  exclusive  in  the  court  which  assumes  to 
grant  the  change,  mandamus  will  lie.  This 
is  upon  the  theory  that,  where  an  erroneous 
exercise  of  jurisdiction  by  the  court  to 
which  the  case  may  be  sent  could  only  be 
reviewed  "eventually"  after  a  trial  in  the 
wrong  court,  an  appeal  does  not  afTord  an 
adequate  remedy ;  or  as  said  in  the  Scougale 
Case:  "If  the  change  of  venue  was  errone- 
ously made,  we  cannot  presume  that  the 
superior  court  of  Snohomish  county  will 
assume  to  exercise  jurisdiction;  nor  could 
we,  upon  an  appeal  from  that  court,  direct 
the  superior  court  of  Pierce  county  to  pro- 
ceeed  with  the  trial.  The  remedy  by  appeal 
is  therefore  inadequate." 

If  prohibition  be  the  counterpart  of  man- 
damus, it  should  follow  that  the  one  might 
be  employed  to  compel,  and  the  other  to  pro- 
hibit, upon  the.  same  state  of  facts,  depend- 
ing upon  whether  plaintiff  or  defendant  in- 
vokes the  writ.  To  say  that  mandamus  will 
lie,  if  the  court  to  which  a  case  is  ordered 
sent  does  not  have  jurisdiction,  and  may  re- 
fuse to  take  jurisdiction,  or  delay  the  case 
pending  a  trial,  and  to  deny  that  prohibition 
will  lie,  to  prevent  a  court  without  juris- 
diction from  trying  a  case  that  ought  to  be 
sent  to  another  county,  is  drawing  the 
sights  so  fine  that  the  ''judicial  mind"  has 
been  put  to  some  extremity  to  mark  the  line 
of  cleavage.  In  the  case  of  State  ex  rel.  Lewis 
V.  Hogg,  22  Wash.  046,  62  Pac.  143,  the 
court  says:  "The  remedy  [prohibition]  is 
employed  only  to  restrain  courts  and  in- 
ferior tribunals  exercising  judicial  functions 
from  acting  without  or  in  excess  of  their 
jurisdiction;   and,  if  the  court  or  tribunal 
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sought  to  be  restrained  has  jurisdiction  of 
the  subject-matter  in  the  controversy,  a 
mistaken  exercise  of  its  acknowledged  pow- 
ers will  not  justify  the  issuance  of  the  writ. 
Stated  in  another  way,  *\t  matters  not 
whether  the  court  below  has  decided  correct- 
ly or  erroneously;  its  jurisdictioA  being 
conceded,  prohibition  will  not  go  to  prevent 
an  erroneous  exercise  of  that  jurisdiction.* 
High,  Extr.  Leg.  Rem.  §  772." 

As  a  general  proposition,  it  may  be  that  a 
court  will  not  review  a  question  arising  in  a 
case  by  an  extraordinary  writ,  where  the 
court  committing  the  error  complained  of 
has  jurisdiction  of  the  subject-matter;  but 
this  test  is  not  to  be  taken  without  qualifi- 
cation. It  applies  where,  as  in  the  Lewis 
Case,  the  errors  complained  of  were  incident 
to  the  proceeding  as  defined  by  the  plead- 
ings and  inhered  in  the  record.  It  docs  not 
apply  where  the  question  is  collateral  to  the 
issue,  involves  a  right  given  by  an  independ- 
ent statute,  and  which  but  for  the  writ 
would  be  denied  the  party  entitled  to  it,  or 
be  so  postponed  as  to  be  a  burden  instead 
of'  a  right.  The  test,  ''jurisdiction  of  the 
subject-matter,'*  is  elusive.  It  is  question- 
able whether  the  rule  will  bear  unqualified 
statement  in  that  form,  where  the  venue  of 
a  case  ought  to  be  changed  and  the  action  is 
transitory.  Either  court  has  jurisdiction 
to  try  the  issue,  and  therefore  jurisdiction, 
of  the  subject-matter;  or,  if  it  be  said  that 
jurisdiction  of  the  subject-^matter  is  in  the 
one  court  or  the  other,  we  are  not  without 
authority  for  holding  that  it  is  in  the  court 
of  the  county  where  the  relators  reside  If 
a  corporation  can  be  sued  only  in  the  coun- 
ty of  its  domicilj  and  the  courts  of  another 
county  have  no  jurisdiction  of  the  subject- 
matter  of  a  case  brought  against  it  (Ham- 
mel  V.  Fidelity  Mut.  Aid  Asso  42  Wash. 
448,  85  Pac.  35;  Whitman  County  v.  United 
States  Fidelity  &  G.  Co.  49  Wash.  150,  94 
Pac.  906),  then  surely  a  citizen  who  has 
claimed  his  "right"  should  find  the  same 
prohibition  in  the  law. 

Tlie  words,  "speedy  and  adequate,"  must 
mean  something.  Originally  the  writ  was 
not  issued,  except  in  a  clear  case,  and  then 
only  when  there  was  no  other  available  rem- 
edy. Harbor  Line  Comrs.  v.  State,  2  Wash. 
530,  27  Pac.  550.  Tlie  Act  of  1895  (Laws 
1895,  p.  117)  was  passed  after  the  decision 
last  referred  to.  It  may  have  been  that  the 
legislature  sought  to  cure  the  inflexible 
rule  theretofore  laid  down  by  the  courts, 
and  to  make  the  writ  available  where  the 
result  of  an  appeal  might  tend  to  em- 
barrass and  delay  a  final  decision  on  the 
merits  of  the  case.  After  a  somewhat  ex- 
tensive review  of  the  decisions  of  other 
courts,  not  one  case,  unless  it  be  State  ex 
rel.  Independent  Pub.  Co.  v.  Smith,  23  Mont. 
L.R.A.1917F. 


329,  58  Pac.  867,  quoted  as  authority  in  the 
Miller  Case,  has  been  found  that  denies  the 
right  to  the  writ  of  prohibition,  where 
the  venue  of  a  case  should  be  changed  as  of 
right.  We  have  reviewed  the  authorities 
cited  in  the  Montana  case.  Wherever  it  is 
stated  in  terms  that  a  writ  will  not  issue 
to  prohibit  (or  mandamus  to  compel)  a 
court  from  proceeding  to  try  a  case  after 
refusing  to  grant  a  change  of  venue,  some 
element  of  discretion  was  involved.  The 
trial  judge  had  been  called  upon  to  pass 
upon  some  question  of  fact;  the  place  of 
residence  was  controverted,  local  prejudice 
was  set  up,  the  convenience  of  witnesses  was 
put  in  issue,  or  whether  the  ends  of  justice 
would  be  served  had  engaged  the  mind  of 
the  court.  Obviously  no  court  would  review 
the  discretion  or  the  judgment  of  a  court 
upon  a  controverted  fact  under  such  cir- 
cumstances. 

"The  rule  appears  to  be  well  settled  that, 
where  the  jurisdiction  of  the  court  does  not 
depend  upon  some  controverted  fact  to  be 
determined  by  it,  and  the  court  is  proceeding 
without  or  in  excess  of  its  jurisdiction,  the 
writ  of  prohibition  will  lie."  State  ex  rel. 
Hopman  v.  Superior  Ct.  88  Wash.  612,  153 
Pac.  315. 

On  the  other  hand,  wherever  elsewhere  the 
question  i*e  have  to  deal  with  has  occurred, 
it  has  been  held  that  it  is  proper  for  the 
writ  to  issue,  because  a  remedy  by  jippeal 
is  inadequate.  "Where  an  application  for 
a  change  of  place  of  trial  is  made  by  a  de- 
fendant, based  upon  a  ground  which  entitles 
him  to  the  change  as  a  matter  of  ri<rht,  the 
court  to  which  it  is  addressed  has  no  dis- 
cretion except  to  grant  the  application.  In 
such  cases  the  court  is  ousted  of  jurisdiction 
to  proceed  further  with  the  cause  ''^"^^  to 
enter  the  order  of  removal.  Pearse  v.  Bor- 
deteau,  3  Colo.  App.  351,  33  Pac.  140.  It 
follows,  from  what  has  already  been  said  in 
discussing  the  two  preceding  questions,  that 
the  respondent  court  is  devested  of  jurisdic- 
tion to  hear  and  determine  this  cause,  and 
this  brings  us  to  the  last  question  to  con- 
sider, the  determination  of  which  depends 
upon  whether  the  relator  should  be  remit- 
ted to  his  remedy  by  appeal  or  writ  of  error. 
The  writ  of  prohibition  is  not  one  of  ri<:r-it, 
but  whether  or  not  it  shall  be  granted  rests 
in  the  sound  discretion  of  this  court.  It  is 
a  power  conferred  by  the  Constitution,  by 
means  of  which,  when  necessary,  supervisory 
control  may  be  exercised  over  inferior  tribu- 
nals, acting  without  or  in  excess  of  their 
jurisdiction.  Although  the  questions  in- 
volved upon  which  the  writ  is  asked  may  be 
reviewed  on  appeal  or  error,  tliis  is  not  con- 
clusive against  the  right  as  to  the  writ,  if 
in  the  judgment  of  the  court  such  r^miedies 
are  not  plain,  speedy,  and  adequate.    •    .     « 
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We  have  not  overlooked  the  proposition,  ad- 
vanced by  counsel  for  respondent,  that  the 
district  court  had  jurisdiction  to  determine 
the  motion  for  a  change,  and  that  in  over- 
ruling this  motion,  if  this  is  error,  it  has 
merely  committed  one  in  the  exercise  of  tlie 
jurisdiction  conferred  upon  it  by  law.  If 
this  were  the  only  question  involved  in  this 
proceeding,  the  proposition  would  be  un- 
answerable; but  the  case  does  not  call  for, 
or  admit  of,  the  application  of  the  principle, 
frequently  announced,  that  proceedings  in 
prohibition  cannot  supersede  the  ordinary 
functions  of  an  appeal  or  writ  of  error. 
It  is  essentially  different  from  those  cases 
where  we  have  applied  this  doctrine.  The 
district  court  now  proposes  to  proceed  with 
the  trial  of  a  case  of  which  it  has  ilo  further 
jurisdiction,  and  it  is  to  restrain  this  acticm 
that  these  proceedings  were  instituted.  In 
other  words,  while  the  court  originally  had 
jurisdiction  of  the  subject-matter  of  the 
action,  the  parties,  and  the  questions  in- 
volved in  the  motion  for  a  change  of  venue, 
by  denying  this  motion  it  assumes  an  au- 
thority and  jurisdiction  to  try  the  cftse  up- 
on its  merits  which  it  does  not  possess.  The 
difference  between  cases  where  we  have  held 
that  errors  complained  of  would  not  be  re- 
viewed in  prohibition,  because  reviewable  on 
error  or  appeal,  and  those  in  which  the 
proposition  is  not  applicable,  is  clearly 
pointed  out  in  People  ex  rel.  Ix)ng  v.  Dis- 
trict Ct.  28  Colo.  361,  63  Pac.  321.  It  would 
seem  idle  to  require  or  permit  the  parties 
to  try  their  cause  in  a  forum  without  juris- 
diction. For  the  protection  of  the  plaintiff, 
as  w^ell  as  the  defendant,  the  cause  should 
be  heard  by  a  court  the  authority  of  which 
cannot  be  successfully  attacked."  People  ex 
rel.  Lackey  v.  l)istrict  Ct.  30  Colo.  123,  69 
Pac.  597. 

The  logic  of  the  situation  is  that,  al- 
though a  court  has  jurisdiction  of  the  sub- 
ject-matter and  the  parties,  the  assertion  of 
the  statutory  right  to  a  change  of  venue, 
where  the  nonresidence  of  the  defendant  is 
admitted,  ousts  the  court  of  first  resort  of 
its  jurisdiction  to  proceed  in  any  way  other 
than  to  order  the  change.  The  attempt  to 
hold  to  the  broad  rule  quoted  from  High, 
Extraordinary  Legal  Remedies,  in  State  ex  i 
rel.  Townsend  Gas  &,  E.  L.  Co.  v.  Superior 
Ct.,  upon  which  the  holding  in  the  Miller 
Case  was  predicated, — that  is,  that  the  writ 
of  prohibition  will  not  issue  where  there  is 
a  remedy  by  appeal, — has  been  without  real 
result,  for  in  the  very  nature  of  things  the 
court  has  been  put  to  the  stress  of  meeting 
the  statute,  which  allows  the  remedy  when 
an  appeal  would  be  inadequate.  But,  after 
all,  the  logic  of  every  one  of  our  decisions  is 
that  the  remedy  by  appeal  means  an  ade- 
quate remedy  by  appeal,  and  that  no  certain 
L.R.A.1917F.* 


rule  can  be  laid  down  lor  the  issuaace  of  the 
writ,  unless  it  be  in  cases  like  the  one  we 
have  at  bar,  where  the  defendant  is  entitled 
as  of  right  to  a  change  of  venue.  To  illus- 
trate the  thought  I  have  endeavored  to  sug- 
gest, we  have  but  to  refer  to  the  Nash  Case 
(though  riglitfully  decided,  was  probably 
put  upon  the  wrong  ground),  where  the 
court  passed  upon  the  sufficiency  of  the 
showing  made  that  .a  change  of  venue  was 
necessary  for  tlie  convenience  of  witnesses, 
and  the  case  of  State  ex  rel.  Pierce  County 
V.  Superior  Ct.  86  Wash,  685,  151  Pac.  108, 
where  the  right  of  a  taxpayer  to  maintain 
an  action  against  public  officers  was  the  real 
question  to  be  decided.  The  court  held  the 
remedy  by  appeal  to  be  inadequate,  and  is- 
sued a  writ  of  prohibition  because  of  the 
''special  and  peculiar  circumstances"  render- 
ing the  remedy  in  the  ordinary  course  of 
law  inadequate  certainly  it  will  not  be 
contended  by  anyone  that  the  sufficiency  of 
the  showing  made  in  the  Nash  Case  and  the 
capacity  of  the  relator  to  maintain  the  ac- 
tion in  the  Pierce  County  Case  could  not 
have  been  reviewed  as  errors  arising  in  the 
course  of  the  trial  in  the  court  below. 

The  governing  principle  is  fairly  illus- 
trated in  State  ex  rel.  Calhoun  v.  Superior 
Ct.  86  Wash.  492,  150  Pac.  1168.  In  that 
case  it  is  made  clear  that  a  court  will  not 
issue  a  writ  to  arrest  the  exercise  of  an  ac- 
knowledged jurisdiction.  The  remedy  being 
by  appeal,  that  is  to  say,  if  the  court  has 
jurisdiction  to  try  a  controverted  question 
or  a  challenge  to  its  jurisdiction,  such  chal- 
lenge resting  in  controverted  facts,  this 
court  will  not  restrain  it,  althou^  the 
ruling  may  be  erroneous,  but  will  leave  the 
party  to  his  remedy  by  appeal.  That  caee 
is  the  antithesis  of  this  one;  for  here,  there 
being  no  dispute  of  fact  and  the  right  rest- 
ing in  the  statute,  the  court  had  no  juris- 
diction to  proceed,  for  there  was  no  question 
of  jurisdiction  to  be  determined,  by  judicial 
expression  or  otherwise.  To  the  same  effect 
is  State  ex  rel.  Meyer  v.  Clifford,  78  Wash. 
555,  139  Pac.  650,  where  the  court  was  care- 
ful to  suggest  that  the  words  in  the  statute, 
*4n  excess"  of  jurisdiction  of  such  tribunal, 
do  not  mean  an  error,  either  in  law  or  fact, 
committed  in  the  exercise  of  an  acknowl- 
edged jurisdiction.  If  a  court  is  proceeding 
without  having  acquired  jurisdiction,  or  in- 
sists upon  proceeding  after  it  has  lost  juris- 
diction, it  presents  a  state  of  facts  calling 
for  the  issuance  of  the  writ.  State  ex  rel. 
Wood  v.  Superior  Ct.  76  Wash.  27,  135  Pac, 
494;  State  ex  rel.  Hopman  v.  Superior  Ct. 
88  Wash.  612,  153  Pac.  315.  In  State  ex 
rel.  Wood  v.  Superior  Court,  supra,  we  have 
a  view  of  the  question  from  another  angle. 
There  the  court  held,  upon  the  authority  of 
former  decisions,  that  prohibition  would  lie 


STATE  EX  REL.  MARTIN  v.  SUPERIOR  COURT. 


911 


to  axrest  proceedings  in  a  court  that  had 
not  obtained  jurisdiction.  In  principle,  this 
line  of  cases  sustains  our  present  holding; 
for,  if  the  writ  will  issue  to  restrain  a  court 
that  cannot  render  an  effective  judgment, 
because  it  has  not  obtained  jurisdiction,  it 
should  issue  to  restrain  a  court  that  could 
not  render  a  judgment  upon  the  merits 
against  a  party  entitled  to  a  change  of 
venue  upon  the  ground  of  nonresidence. 

The  question  why  we  do  not  overrule  the 
Miller  Case  may  occur.  Kotwithstanding 
the  conclusion  reached  by  the  court,  and  the 
fact  that  counsel  for  both  sides  have  treated 
the  Miller  Case  as  the  one  controlling  in 
the  case  at  bar,  unless  qualified  by  subse- 
t^uent  decisions,  the  Miller  Case  was  rightly 
decided.  The  action  had  been  begun  against 
three  parties,  all  nonresidents  of  the  coun- 
ty in  which  the  action  was  begun.  Two  of 
the  defendants  moved  for  a  change  of  venue, 
asserting  that  all  of  the  defendants  were 
nonresidents,  and  that  the  convenience  of 
witnesses  would  be  served  by  the  change. 
The  other  defendant  filed  an  affidavit  ask- 
ing ihsil  the  court  refuse  a  change,  and  an 
affidavit  was  filed  by -the  plaintiff,  showing 
that  the  convenience  of  the  greater  number 
of  the  witnesses  would  be  best  served  by 


holding  the  case  for  trial  in  Spokane  county. 
Tlie  court  refused  a  change :  First,  upon  the 
fact  of  convenience,  controverted  by  the  af- 
fidavits of  the  parties ;  and,  second,  because, 
where  two  or  more  parties  are  sued  in  the 
wrong  county,  all  must  join  in  the  motion 
to  change  the  venue  upon  the  ground  of 
nonresidence,  or  it  will  be  denied.  4  Enc. 
PL  &  Pr.  419 ;  40  Cyc.  14(5.  Such  being  the 
state  of  the  record,  the  Miller  Case  could 
not  have  been  decided  In  any  other  way, 
notwithstanding  the  unqualified  statement 
of  the  holding  of  the  court  to  be  found  in 
the  syllabus  and  in  the  digest. 

We  understand  counsel  to  admit  the  ac- 
tion to  be  transitory,  if  the  court  adheres  to 
the  doctrine  announced  in  Rosenbaum  v. 
Evans,  63  Wash.  506,  115  Pac.  1054,  and 
cases  from  this  court  cited  therein.  A  decree 
in  a  case  of  this  kind  operates  in  personam; 
and,  under  the  authority  of  Rosenbaum  v. 
Evans  and  English  v.  Gibbons,  79  Wash.  210, 
140  Pac.  322,  we  hold  the  action  to  be  tran- 
sitory, and  that  the  relator  is  entitled  to  a 
change  of  venue  as  of  right. 

Writ  will  issue. 

Ellis,  Ch.  J.,  and  Mount,  Main,  and 
Fullertoiiy  JJ.,  concur. 


Annotation — ^Prohibition  against  court  proceeding  n^ith  a  case  in  which  it 

erroneously  denied  a  change  of  venue. 


This  note  is  supplementary  to  the  one 
appended  to  State  ex  rel.  Miller  v.  Su- 
perior Ct.  2  L.R.A.(N.S.)  395,  where  the 
earlier  cases  will  be  found. 

For  mandamus  to  compel  a  change  of 
venue,  see  Talley  v.  Maupin,  post,  912, 
and  the  note  thereto. 

The  decision  in  State  ex  rel.  Mabtin 
V.  SUP15BI0R  Ct.  ante,  905,  a  writ  of  pro- 
hibition will  be  issued  against  a  court 
proceeding  with  a  case  after  erroneously 
denying  a  change  of  venue  to  which  a 
party  was  entitled  as  matter  of  right,  the 
remedy  by  appeal  being  inadequate,  is 
supported  by  People  ex  rel.  Burke  v. 
District  Ct.  (191.5)  60  Cok).  1,  152  Pac. 
149;  People  ex  rel.  Uyado  v.  District 
Ct.  (1915)  60  Colo.  42,  152  Pac.  164. 
And  see  State  ex  rel,  Lentz  v.  Fort 
(1903)  178  Mo.  618,  77  S.  W.  741,  cited 
in  note  in  2  L.R.A.(N.S.)  p.  396. 

So,  where  an  application  for  a  liquor 
license  applies  for  a  change  of  venue, 
and  the  effect  of  a  judgment  against  his 
right  to  a  license  would  be  to  prevent 
him  from  pursuing  his  business,  and  an 
appeal  would  not  operate  to  stay  its 
effect  so  he  could  continue  business  dur- 
ing the  appeal,  an  appeal  would  be  in- 
adequate and  prohibition  would  lie. 
L.R.A.1917F. 


State  ex  rel.  Bixman  v.  Denton  (1908) 
128  Mo.  App.  304,  107  S.  W.  446;  Rush 
V.  Denhardt,  138  Ky.  238, 127  S.  W.  785, 
Ann.  Cas.  1912A,  1199. 

And  one  who  is  in  custody  under  a 
charge  of  a  felony,  and  is  financially  un- 
able to  furnish  bail  or  prosecute  an 
appeal,  is  entitled  to  a  writ  of  prohibi- 
tion upon  refusal  of  the  trial  judge  to 
grant  a  change  of  judges  because  of 
prejudice  of  the  judge,  as  he  is  entitled 
to  a  speedy  public  trial  by  an  impartial 
jury  and  an  unbiased  judge  under  the 
Constitution,  and  an  appeal  would  not 
be  an  adequate  remedy.  State  ex  rel, 
Jones  v/  Gay  (1911)  65  Wash.  629,.  118 
Pac.  830. 

Likewise,  where  two  informations 
were  issued  against  one  .  eharged  with 
murder,  both  charging^  the  same  offense, 
and  a  change  of  venue  to  another  county 
was  granted  upon  one  of  the  iiiforma- 
tions,  a  writ  of  prohibition  was  issued 
to  prevent  the  original  court  from  pro- 
ceeding with  a  trial  on  the  other  in-r 
formation,  as  it  was  without  jurisdiction 
to  try  such  case,  and  proceedings  in  er- 
ror would  not  furnish  au  adequate 
remedy,  inasmuch  as,  if  the  case  was 
proceeded  with  in  that  court,  the  de- 
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fendant  (relator)  must  give  bail  or  be 
confined  in  jail  until  tried,  must  be  to 
the  expense  of  defending  himself,  and, 
if  convicted,  remain  in  custody  until  he 
can  have  the  case  regularly  heard  and 
determined  in  the  appellate  court. 
Keefe  v.  District  Ct.  (1908)  16  Wyo. 
381,  94  Pac.  469. 

But  where  appeal  furnishes  an  ad- 
equate remedy,  a  writ  of  prohibition 
will  not  be  issued. 

So,  in  State  ex  rel.  La  Furgey  v.  Su- 
perior Ct.  (1907)  47  Wash.  154,  91  Pac. 
639,  and  State  ex  rel.  Lyon  v.  Police 
Ct.  (1909)  53  Wash.  361,  101  Pac.  1082, 
it  is  held,  following  State  ex  rel.  Miller 
v.  Superior  Ct.  (1905)  40  Wash.  555, 
2  L.R.A.(N.S.)  395,  111  Am.  St.  Rep. 
925,  82  Pac.  877,  that  prohibition  will 
not  lie  to  prevent  the  trial  court  from 
proceeding  to  try  a  cause  even  if  it  is 
without  jurisdiction  by  reason  of  an 
erroneous  denial  of  an  application  for 
a  change  of  venue,  for  the  reason  that 
there  is  an  adequate  remedy  by  appeal, 
as  the  fact  that  an  appeal  may  subject 


him  to  inconvenience  and  expense  does 
not  destroy  its  effectiveness  to  ultimate- 
ly reach  any  unauthorized  action  the 
trial  court  may  have  taken. 

And  there  is  no  presumption  that  a 
judge  is  disqualified;  and,  if  a  party 
would  seek  a  change  of  the  place  of 
trial  upon  that  ground,  the  burden  is 
upon  him  to  present  facts  showing  such 
disqualification;  and  a  writ  of  prohibi- 
tion to  prevent  the  judge  from  pro- 
ceeding with  the  case  after  a  motion 
for  a  change  of  place  of  trial  has  been 
made  will  be  denied  unless  a  sufficient 
showing  that  the  judge  is  disqualified, 
or  that  defendant  could  not  have  a  fair 
and  impartial  trial  before  him,  is  made 
in  the  affidavit  in  support  of  the  motion 
presented  to  the  court  to  which  ap- 
plication for  prohibition  is  made. 
Dakan  v.  Superior  Ct.  (1905)  2  CaL 
App.  52,  82  Pac.  1129.  See  also  other 
cases  cited  in  note  in  2  L.R.A.(N.S.) 
395,  denying  relief  by  prohibition. 

R.  L.  S* 


OKIiAHOMA  SUPREAiE  COURT. 

HARRY  TALLEY 

V. 

ROBERT  W.  MAUPIN,  Justice  of  the  Peace. 

(—  Okla.  — ,  166  Pac.  734.) 

Mandamus  —  to     compel     change     of 
venue. 

Mandamus  will  not  lie  to  compel  a  jus- 
tice of  the  peace  to  grant  an  application  for 
change  of  venue,  for  the  reason  that  the 
party  making  such  application  has  a  plain 
and  adequate  remedy  at  law  by  bill  of  ex* 
ceptions  and  petition  in  error. 
For  other  cases,  see  Handamus,  Z.  d,  in  Dig, 

1-52  y,  8, 

(June  6,  1917.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  defendant  to  grant  change  of 
venue  in  a  civil  action  pending  before  him. 
Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Shirk  A  Danner  and  D.  S. 
Levy,  for  plaintiff: 

This  court  has  original  jurisdiction  to 
entertain  the  mandamus  proceeding. 

Homesteaders  v.  McCombs,  24  Okla.  201, 
38  L.R.A.(N.S.)  1000,  103  Pac.  691,  20  Ann. 

Headnote  by  Kan8,  J. 

Note.  —  For  mandamus  to  compel  change 
of  venue,  see  annotation  following  this  case, 
post,  914. 
L.R.A.1917F. 


Gas.  181 ;  State  ex  rel.  Schmidt  v.  Cappeller, 
37  Ohio  St.  121;  ElUs  v.  Outier,  26  Okla. 
469,  106  Pac.  957 ;  SUte  ex  rel.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Jefferson  County,  11  Kan. 
66;  Winfrey  v.  Benton,  25  Okla.  445,  106 
Pac.  853;  Wrought  Iron  Range  Co.  v. 
Leach,  32  Okla.  706,  123  Pac.  419. 

Plaintiff  has  no  adequate  remedy  at  law, 
and  therefore,  the  writ  of  mandamus  should 
issue  as  prayed  for. 

Herbert  v.  Beathard,  26  Kan.  746;  Pat- 
ten V.  Cagle,  32  Okla.  499,  122  Pac.  154; 
Fooshee  &  Brunson  v.  Smith,  34  Okla.  247, 
124  Pac.  1070;  Cullen  v.  Sloniker,  39  Okla. 
353,  135  Pac.  341;  Wrought  Iron  Range  Co. 
V.  Leach,  32  Okla.  706,  123  Pac.  419;  Barn- 
hart  V.  Davis,  30  Kan.  520,  2  Pac.  633; 
State  ex  rel.  Proctor  v.  Cotton,  33  Neb. 
560,  50  N.  W.  688;  SUte  ex  rel.  Johnson 
V.   Washburn,  22  Wis.  99. 

Mr.  Harry  W,  Priest,  for  defendant: 

A  justice  of  the  peace  cannot  be  com- 
pelled by  mandamus  to  grant  a  change  of 
venue,  for  the  reason  that  the  party  apply- 
ing for  the  change  of  venue  has  an  adequate 
remedy  by  appeal  from  any  judgment  which 
is  rendered  against  him  by  the  justice. 

Winfrey  v.  Benton,  25  Okla.  445,  106  Pac. 
853;  Wrought  Iron  Range  Co.  v.  Leach,  32 
Okla.  706,  123  Pac.  419;  Spacek  v.  Aubcrt, 
92  Kan.  677,  141  Pac.  254;  Mason  v.  Bru- 
bel,  64  Kan.  835,  68  Pac.  660;  High,  Extr 
Leg.  Rem.  3d  ed.  §  183;  Willman  v.  District 
Ct.  4  Idaho,  11,  35  Pac.  692. 

Plaintiff  has  shown  no  facts  by  his  peti- 
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tion  which  juetifj  him  in  invoking  the  or- 
iginal jurisdiction  of  this  court,  and  this 
is  Bot  a  case  in  which  the  court  will  exer- 
cise its  original  jurisdiction  to  grant  man- 
damus. 

Homesteaders  v.  McCombs,  24  Okla.  201, 

38  L.R.A.(N.S.)  1000,  103  Pac.  691,  20 
Ann.  Gas.  181  j  Territory  ex  rel.  Galbraith 
V.  Chicago,  R.  I.  &  P.  R.  Co.  2  Okla.  108, 

39  Pac.  389;  State  ex  rel.  Lowe  v.  Pruett, 
43  Okla.  766,  144  Pac.  365. 

Kane,  J.,  delivered  the  opinion  of  the 
court: 

This  an  original  proceeding  in  mandamus, 
commenced  by  the  plaintiff  for  the  purpose 
of  requiring  the  defendant  as  a  justice  of 
the  peace  to  grant  a  change  of  Tenue  in  a 
civil  action  pending  before  him,  wherein  the 
plaintiff  herein  is  defendant. 

It  seems  that  on  the  7th  day  of  March, 
this  year,  the  plaintiff  herein,  being  defend- 
ant in  a  cause  pending  before  the  defendant 
herein,  as  a  justice  of  the  peace,  filed  an 
affidavit  for  change  of  venue  from  said  de- 
fendant to  another  justice  of  the  peace,  said 
affidavit  and  application  for  change  of  venue 
stating  in  substance  that  the  affiant  verily 
believes  that  he  canaot  have  a  fair  and  im- 
partial trial  of  said  cause  before  said  de- 
fendant on  account  of  the  bias  and  prejudice 
of  said  defendant  against  him,  which  ap- 
plication was  denied. 

It  is  the  contention  of  counsel  for  plain- 
tiff that  the  right  to  have  a  change  of  venue 
from  one  justice  to  another  is  an  absolute 
right,  and  that  a  justice  of  the  peace  has  no 
discretion  in  the  matter,  but  it  is  his  man- 
datory duty  to  grant  the  change  immediate- 
ly upon  the  application  therefor  being 
made;  the  only  discretion  he  may  exercise 
being  as  to  what  other  justice  of  the  peace 
he  will  send  the  case.  Tliis  court  in  several 
cases  has  held  to  the  contrary.  Winfrey  v. 
Benton,  25  Okla.  445,  106  Pac.  853; 
Wrought  Iron  Range  Co.  v.  Leach,  32  Okla. 
706,  123  Pac.  419.  This  is  also  the  rule  in 
the  state  of  Kansas.  Spacek  v.  Aubert, 
02  Kan.  677,  141  Pac.  254.  The  general 
rule  is  stated  by  Mr.  High  (High,  Extr. 
Leg.  Rem.  3d  ed.  §  183)  as  follows:  "The 
granting  or  refusing  of  a  change  of  venue, 
being  a  matter  of  judicial  discretion,  is  not, 
as  we  have  already  seen,  subject  to  control 
by  mandamus.  But  the  refusal  of  the  courts 
to  interfere  in  such  cases  may  also  be  based 
upon  the  existence  of  other  relief,  since  the 
decision  of  an  inferior  court,  refusing  an 
application  for  change  of  venue,  is  subject 
to  review  by  appeal  from  the  final  judg- 
ment, and  mandamus  will  not  therefore  lie 
to  compel  the  change." 

In  Winfrey  v.  Benton  et  al.,  supra,  it  was 
held  that  a  writ  of  maiidamud  would  not  lie 


to  compel  a  juatiee  of  the  peace  to  grant  a 
change  of  venue,  for  the  reason  that  the  de- 
fendant had  a  plain  and  adequate  remedy 
by  appeal  or  error.  In  distinguishing  Win- 
frey V.  Benton,  supra,  counsel  for  plaintiff 
in  their  brief  say:  "It  is  true,  this  court 
in  the  case  of  Winfrey  v.  Benton,  26  Okla. 
446,  106  Pac.  853,  in  an  opinion  by  Justice 
Dunn,  and  decid«l  in  January,  1910,  held 
'that  a  party  to  a  suit  in  the  justice  court 
could  not  compel  the  justice,  by  mandamus, 
to  grant  a  change  of  venue,  because  he  had 
an  adequate  remedy  at  law  by  appeal.'  It 
is  evident  from  reading  the  opinion  in  that 
case,  that  the  question  was  not  considered, 
to  wit,  that  since  the  adoption  of  the  Con- 
stitution, all  statutory  provisions  with  ref- 
erence to  appeals  from  justice  courts  by 
bills  of  exception  and  assignments  of  error 
were  no  longer  in  force  and  effect.  Tliis 
latter  question  was  not  determined  by  this 
court  until  subsequent  to  the  case  of  Win- 
frey V.  Benton,  supra,  but  was  determined 
by  this  court  for  the  first  time  in  the  case 
of  Gulf  Pine  Line  Co.  v.  Vanderberg,  28 
Okla.  637,  34  L.R.A.(N.S.)  661,  115  Pitc. 
782,  Ann.  Cas.  1912D,  407,  decided  May, 
1911,  and  Patten  v.  Cagle,  32  Okla.  499, 
122  Pac.  164,  decided  January,  1912." 

It  is  possibly  tme  that  in  laying  down 
the  rule  in  the  Winfrey  Case  the  court  er- 
roneously assumed  that  the  action  of  a  jus- 
tice of  the  peace  in  overruling  an  applica- 
tion for  change  of  venue  could  be  reviewed 
by  bill  of  exceptions  and  petition  in  error. 
Whether  this  assumption  was  well  founded 
at  that  time  is  immaterial  now,  for  by  a 
recent  decision  of  this  court  it  has  been 
held  that  "in  this  jurisdiction  there  are 
two  procedures  for  a  review  of  a  judgment 
of  a  justice  of  the  peace  court:  (1)  By  ap- 
peal to  the  county,  superior,  or  district 
court,  to  be  tried  de  novo  upon  both  ques- 
tions of  law  and  fact;  and  (2)  by  a  review 
upon  questions  of  law  upon  bill  of  excep- 
tions and  petition  in  error."  Faust  v.  Fen- 
ton,  —  Okla.  — ,  166  Pac.  731,  an  opinion 
rendered  by  Mr.  Commissioner  Collier, 
which  has  just  been  approved  by  the  court. 

In  view  of  this  pronouncement,  we  held 
in  line  with  Winfrey  v.  Benton,  supra,  and 
the  other  cases  and  authorities  herein  cited, 
that  mandamus  will  not  lie  to  compel  a  jus- 
tice of  the  peace  to  grant  an  application  for 
change  of  venue,  for  the  reason  that  the 
party  making  such  application  has  a  plain 
and  adequate  remedy  at  law  by  bill  of  ex- 
ceptions and  petition  in  error. 

For  the  reasons  stated,  the  writ  is  de- 
nied. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  July  24, 
1917. 
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Annotation — ^Mandamus  to  compel  change  of  venue. 


Generally  as  to  the  superintending  con- 
trol and  supervisory  jurisdiction  of  the 
superior  over  the  inferior  or  subor- 
dinate tribunal  see  notes  to  State  ex 
rel.  Fourth  Nat.  Bank  v.  Johnson,  51 
L.R.A,  33,  and  State  ex  rel.  McGovem 
V.  Williams,  20  L.R.A.(N.S.)  941. 

The  question  whether  naandamus  is 
the  proper  remedy  to  prevent  a  court 
having  exclusive  jurisdiction  to  hear 
and  determine  a  proceeding  from  order- 
ing a  change  of  venue  will  be  found 
discussed  in  State  ex  rel.  Wyman,  P.  & 
Co.  V.  Spokane  County  Super.  Ct.  2 
L.R.A.(N.S.)  568,  and  the  note  thereto. 

For  mandamus  to  compel  removal  of 
a  case  to  a  Federal  court  or  the  remand- 
ing of  a  case  to  a  state  court,  see  Re 
Harding,  37  L.R.A.(N.S.)  392,  and  note. 

As  to  the  right  to  a  writ  of  prohibi- 
tion to  prevent  a  court  from  hearing  a 
case  after  erroneously  denying  a  change 
of  venue,  see  State  ex  rel.  Miller  v. 
Superior  Ct.  2  L.R.A.(N.S.)  395,  and 
State  ex  rel.  Martin  v.  Superior  Ct.  ante, 
905,  and  the  notes  thereto. 

Where    Judge    Iblbm    bo    dieoretien    in 
matter. 

When  in  a  particular  ease,  the  court 
to  whom  an  application  for  a  change  of 
venue  is  made  has  no  discretion  in  the 
matter,  but  is  required  by  law  to  grant 
the  change,  his  duty  to  do  so  will  be 
enforced  by  mandamus.  (This;  how- 
ever, is  doubtless  subject  to  the  qual- 
ification embodied  in  the  proposition 
subsequently  stated,  that  mandamus 
will  not  lie  if  there  is  an  adequate  rem- 
edy by  appeal  or  error.) 

Thus,  in  Ex  parte  Chase  (1869)  43 
Ala.  303,  it  is  held  that  the  word  "may" 
in  a  statute  providing  "any  person 
charged  with  an  indictable  offense  may 
have  his  trial  removed  to  another  coun- 
ty on  making  application  to  the  court 
setting  forth  specifically  the  reason  why 
he  cannot  have  a  fair  and  impartial 
trial  in  the  county  in  which  the  indict- 
ment is  found,"  must  be  construed  as 
imperative  to  effect  the  legislative  pur- 
pose, and  therefore  the  judge  may  he 
compelled  by  mandamus  to  grant  a 
change  of  venue, — overruling  Ex  parte 
Banks  (1856)  28  Ala.  28.  (Generally 
as  to  when  "may"  in  a  constitutional 
provision  is  deemed  to  be  mandatory, 
see  note  to  State  ex  rel.  Greaves  v.  Hen- 
ry, 5  L.R.A.(N.S.)  340. 

So,  where  a  change  of  venue  has  been 

granted  to  a  county  other  than  the  one 
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required  by  statute,  the  remedy  before 
trial  is  by  mandamus.  Ex  parte  Reeves 
(1874)  51  Ala.  55. 

Under  a  statute  providing  that,  if  the 
judge  is  disqualified  from  acting,  the 
case  must  be  transferred  for  trial  to  a 
court  the  parties  may  agree  upon,  or  in 
ease  they  do  not  so  agree  then  to  the 
nearest  court  where  a  like  objection 
does  not  exist,  a  judge  who  is  dis- 
qualified because  directly  interested  in 
the  action  has  no  discretion  in  the  mat- 
ter, his  only  duty  being  to  transfer  the 
case,  and  this  duty  will  be  enforced  by 
mandamus.  Livermore  v.  Bfundage 
(1883)  64  Cal.  299,  30  Pac.  848;  Krum- 
dick  V.  Crump  (1893)  98  OaL  117,  32 
Pac.  800. 

A  justice  of  th^  peace  does  not  exer- 
cise judicial  discretion  in  determining 
whether  he  will  grant  a  change  of  ven- 
ue, but,  if  an  application  is  sufficient, 
he  must  grant  the  change,  and  may  be 
compelled  to  do  so  bv  mandamus. 
Herbert  v.  Beathard  (1882)  26  Kan. 
746. 

And  where  the  plain  injunction  of 
the  statute  leaves  a  disqualified  judge 
DO  discretion  in  the  matter  of  changing 
the  place  of  trial,  mandamus  will  issue 
to  compel  him  to  do  so.  Gamble  v.  First 
Judicial  Dist.  Ct.  (1903)  27  Nev.  233, 
74  Pac.  530. 

Where,  upon  presentation  of  a  proper 
affidavit  to  the  clerk  showing  that  the 
judge  of  the  court  is  an  interested  par- 
ty, and  asking  for  a  change  of  venue, 
the  clerk  has  no  discretion  in  the  mat- 
ter, but  the  statute  makes  it  his  duty 
to  transmit  the  case  to  another  court, 
mandamus  is  the  appropriate  remedy  to 
compel  him  to  do  so,  and  there  is  no 
other  adequate  and  specific  means  of  re- 
lief. State  V.  Shaw  (1885)  43  Ohio  St. 
324,  1  N.  E.  753. 

And  when  a  clerk  of  the  court  re- 
fuses to  carry  out  an  order  for  a 
change  of  venue,  he  may  be  compelled 
to  do  so  by  mandamus.  State  ex  rel. 
Glass  V.  Chapman  (1902)  67  Ohio  St. 
1,  65  N.  E.  154. 

And  where  a  proper  application  for 
a  change  of  venue  in  a  criminal  case 
has  been  denied  and  the  trial  proceeded 
with  to  a  conviction,  the  appellate  court 
will  reverse  with  direction  to  grant  the 
change    of    venue.      Marks    v.     State 

(1871)  45  Ala.  38;  Birdsong  v.   State 

(1872)  47  Ala.  68. 

In  People  ex  rel.  Smith  v.  Judge  of 
Twelfth  Dist.  (1861)  17  OaL  547,  where 
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the  district  judge  refused  to  obey  a 
special  act  of  the  legislature  changing 
the  venue  of  a  ease  before  him,  on  the 
^ound  that  the  act  was  unconsti- 
tutional, the  court  held  that  the  act  in 
question  was  constitutional  and  cer- 
tified its  opinion  to  the  trial  court,  but 
held  that  mandamus  was  not  the  proper 
remedy;  no  reason  being  given  for  so 
holding. 

When  discretion  "waji  ezeroiied. 

But  when  the  change  of  venue  is  not 
a  matter  of  right,  but  the  judge  to  whom 
application  for  change  of  venue  is  made 
is  required  to  exercise  some  discretion, 
mandamus  is  not  the  proper  remedy  for 
&n  erroneous  exercise  of  such  discre- 
tion. 

Thus,  where  a  justice  did  not  refuse 
to  act  upon  a  petition  for  change  of  ven- 
ue, but  denied  such  petition  on  the 
ground  that  the  affidavit  was  insuffi- 
cient, mandamus  will  not  issue  com- 
pelling him  to  grant  the  change. 
Oalbraith  v.  Williams  (1899)  106  Ky. 
431,  50  S.  W.  686. 

So,  in  Glazier  v.  Ingham  Circuit 
Judge  (1908)  153  Mich.  481,  116  N.  W. 
1007,  it  is  held  that  a  defendant  in  a 
criminal  case  has  no  absolute  right  to 
a  change  of  venue,  but  the  right  de- 
pends upon  a  showing  of  cause  to  be 
made  by  him,  and  where  most  of  the 
showing  made  would  apply  to  all  of  the 
populous  counties  in  the  state,  and 
the  showing  of  an  actual  prejudice  was 
met  by  counter  affidavits  which  called  for 
the  exercise  of  the  sound  judgment  and 
discretion  of  the  circuit  judge,  his  con- 
clusion ought  not  to  be  disturbed  by 
mandamus  except  in  the  case  of  a  clear 
abuse  of  discretion. 

Mandamus  was  also  denied  in  Lyle 
V.  Cass  Circuit  Judge  (1909)  157  Mich. 
33,  121  N.  W.  306,  where  the  circuit 
judge  did  not  refuse  to  hear  and  decide 
a  motion  for  a  change  of  venue,  but 
passed  upon  the  question  judicially. 
And  this  decision  was  followed  in 
Grand  Rapids  &  I.  R.  Co.  v.  Cheboygan 
Circuit  Judge  (1909)  159  Mich.  210, 
123  N.  W.  591. 

A  change  of  venue  statute  which  re- 
quires that  notice  of  a  petition  for  a 
change  be  given  to  the  opposite  party, 
and,  after  a  hearing  thereon,  the  court 
or  judge  shall,  if  satisfied  of  the  truth 
cf  the  facts  alleged,  awai:d  a  change  of 
venue,  the  duty  imposed  is  judicial,  not 
ministerial;  and  if  a  judge  decides 
against  a  change  of  venue,  mandamus 
vi^l  not  issue.    Newlin's  Petition  (1889) 

123  Pa.  541,  16  Atl.  737. 
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I  And  where,  by  statute,  an  affidavit 
for  a  change  of  venue  must  be  support- 
ed by  the  affidavit  of  five  credible  per- 
sons residing  in  the  county,  and  the 
court  is  called  upon  to  determine  the 
sufficiency  of  the  affidavit,  such  deter- 
mination involves  judicial  discretion, 
and  he  will  not  be  compelled  by  man- 
damus to  grant  a  change  of  venue. 
State  ex  rel.  Snell  v.  TVilson  (1896)  12 
Ohio  C.  C.  636,  7  Ohio  C.  D.  17. 

To  oompel  ezereise  of  diJMiretion. 

If  a  judge,  having  discretion  in  the 
matter,  refuses  or  unreasonably  delays 
to  exercise  it,  he  may  be  compelled  by 
mandamus  to  act  upon  the  application 
though  no  specific  action  will  be  direct^ 
ed. 

Thus,  mandamus  will  be  issued  to 
compel  a  judge  to  immediately  hear  ind 
decide  a  motion  for  a  change  of  venne. 
Hennessy  v.  Nicol  (IBM)  105  0»L  138, 
38  Pae.  649. 

But  where  a  judge  who  is  a  party  to 
a  suit  promptly  overrules  a  motion  to 
change  the  place  of  trial,  the  proper 
remedy  is  an  appeal:  mandamus  being 
proper  only  when  the  court  refuses  or 
unreasonably  delays  to  decide  the  mo- 
tion. San  Joaquin  County  v.  Superior 
Ct.  (1893)  98  Oal.  602,  33  Pac.  482. 

So,  in  People  ex  rel.  Flagley  v.  Hub- 
bard (1863)  22  Cal.  34,  it  is  held  that 
while  mandamus  will  lie  to  compel  a 
judge  to  act  upon  an  application  for  a 
change  of  venue,  it  will  not  lie  to  com- 
pel him  to  act  in  a  particular  manner; 
the  remedy,  if  his  action  be  erroneous, 
being  by  appeal.  The  court  distin- 
guishes Larue  v.  Gaskins  (1855)  5  Oal. 
507,  on  the  ground  that  in  that  case,  in 
which  mandamus  was  issued,  the  court 
refused  either  to  transfer  the  cause  or 
proceed  with  the  trial. 

Wlien  mandamni  nnaTailins* 

Mandamus  will  not  be  granted  to 
compel  a  justice  to  grant  a  change  of 
venue  where  it  would  be  unavailing;  as, 
where  an  application  for  a  change  of 
venue  was  denied  and  the  case  proceed- 
ed to  judgment,  execution,  and  sale  of 
property  in  satisfaction  of  the  judg- 
ment. Ellis  V.  Whitaker  (1901)  62  Kan. 
682,  64  Pac.  62. 

When  party  lias  other  remedy. 

As  is  held  in  Talley  v.  Maupin,  ante, 
912,  mandamus  will  not  be  issued  to 
compel  a  change  of  venue  when  the  ap- 
plicant has  another  remedy.  So,  if  an 
adequate  remedy  is  furnished  by  appeal 
or  error,  mandamus  will  be  denied. 
Hamilton  v.  Smart  (1908)  78  Kan.  218, 
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95  Pac.  836;  Spacek  v.  Aubert  (1914) 
92  KaiL  677,  141  Pac.  254;  Ex  parte 
Chambers  (1881)  10  Mo.  App.  240; 
State  ex  rel.  Independent  Pub.  Co.  v. 
Smith  (1899)  23  Mont.  329,  58  Pac. 
857;  State  ex  rel.  Proctor  v.  Cotton 
(1891)  33  Neb.  560,  50  N.  W.  688;  Win- 
frey V.  Benton  (1910)  25  Okla.  445,  106 
Pac.  853;  State  ex  rel.  Johnson  v.  Wash- 
burn (1867)  22  Wis.  99,  overruling 
State  ex  rel.  Brownell  v.  Mc Arthur 
(1861)  13  Wis.  407;  State  ex  rel.  Mil- 
waukee Electric  R.  &  Light  Co.  v.  Cir- 
cuit Ct.  (1908)  134  Wis.  301,  114  N.  W. 
455. 

But,  if  appeal  from  the  decision  deny- 
ing a  change  of  venue  will  not  lie,  man- 
damus will  issue.  State  ex  rel.  Spence 
V.  Dick  (1899)  103  Wig.  407,  79  N.  W. 
421,  distinguishing  State  ex  rel.  John- 
son V.  Washburn  (Wifl.)  supra,  which 
was  decided  before  an  appeal  was 
available;  State  ex  rel.  Lloyd  v.  Clayton 
(1899)  34  Mo.  App.  563;  State  v.  Brum- 
ley  (1893)  53  Mo.  App.  126;  State  ex 
rel.  Wedeking  v.  McCracken  (1895)  60 
Mo.  App.  650. 

And  although  appeal  will  lie,  man- 
damus will  issue  if  such  remedy  is  in- 
adequate. 

So,  where  the  statute  relating  to 
change  of  venue  is  such  that,  if  a  de- 
fendant complies  with  its  provisions,  he 
has  an  absolute  right  to  have  the  venue 
changed  to  the  county  of  his  alleged 
residence,  the  change  will  be  compelled 
by  mandamus,  as,  by  letting  the  case 
go  to  trial  and  appealing  from  the  judg- 
ment or  from  an  order  denying  a  new 
trial,  the  party  would  not  have  an  ad- 
equate remedy.     State  ex  rel.  Minneap- 


olis Threshing  Mach.   Co.   v.  Dist.   Ct. 
(1899)  77  Mhm.  302,  79  N.  W.  960. 

MiioeUaneoiui  oasei. 

Mandamus  will  not  issue  simply  to 
compel  a  court  to  grant  a  change  of  ven- 
ue, an  order  made  in  such  a  case  being 
merely  interlocutory.  People  ex  rel. 
Clark  V.  McRoberts  (1881)  100  HL  458; 
People  V.  Church  (1902)  103  HL  App. 
132. 

A  judge  has  until  the  end  of  the  term 
to  grant  or  deny  a  motion  for  change  of 
venue,  and  where,  during  the  term,  it 
appears  that  he  did  not  deny  the  change, 
but  intended  to  grant  it  or  call  in  anoth- 
er judge,  mandamus  will  not  issue. 
State  ex  rel.  Deleglise  v.  Goodland 
(1906)  128  Wis.  57,  107  N.  W.  29. 

Under  a  statute  providing  that  a 
justice  may  change  the  place  of  trial 
when  it  appears  from  the  affidavit  of  a 
plaintiff  that  the  justice  is  so  prej- 
udiced against  the  party  making  the 
motion  that  he  cannot  expect  an  im- 
partial trial  before  him,  a  justice  will 
not  be  compelled  by  mandamus  to  grant 
a  change  of  venue  where  the  only  show- 
ing made  to  the  appellate  court  is  an 
allegation  in  the  terms  of  the  statute, 
as,  in  the  nature  of  things,  the  judge 
himself  must  determine  his  own  bias  or 
freedom  from  bias,  and  before  his  de- 
cision cdn  be  disturbed  by  mandamus, 
sufficient  must  appear  in  the  showing 
made  before  him  and  reproduced  before 
the  court  issuing  the  writ,  whereby  the 
latter  tribunal  can  determine,  as  a  mat* 
ter  of  law,  that  the  justice  is  prejudiced. 
Best  V.  Parkes  (1916)  82  Or.  171,  161 
Pac.  255.  R.  L.  S. 
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VIRGINIA  H.  TUCKER 

V. 

JOHN  L.  FOUTS. 
(—  Fla.  — ,  76  So.  130.) 

Usury  —  bonus  by  stranger. 

1.  If  a  third  person,  in  order  to  get  some 
benefit  for  liimself,  or  for  any  perfeonal  rea- 
sons, without  the  knowledge  or  consent  of 
the  borrower,  pays  a  lender  a  bonus  as  an 
inducement  for  a  loan,  the  borrower  receiv- 
ing the  full  amount  and  paying  no  part  of 

Headnotes  by  Browne,  Ch.  J. 

Note.  —  For  payment  of  bonus  by  stran- 
ger as  usury,  see  annotation  following  this 
case,  post,  023. 
L.R.A.1917F. 


the  bonus  and  not  affected  pecuniarily  there- 
by, the  transaction  is  not  an  usurious  one. 
For  other  cases,  aee  Usury,  I.  a,  in  Dig, 
1-52  N,  8. 

Same  •—  payment  on  behalf  of  borrower. 

2.  If  a  borrower  promises  to  pay,  or  is 
in  any  wise  obligated  to  pay,  a  bonus  or 
any  part  thereof  for  a  loan,  which  bonus 
is  paid  or  prolhised  to  be  paid  by  a  third 
party  as  any  consideration  for  the'loan,  and 
the  amount  so  paid  or  promised  to  be  paid 
for  which  the  borrower  is  in  any  wise  liable 
is  in  itself,  or  in  addition  to  any  interest 
paid  or  promised  to  be  paid,  more  than  the 
rate  of  interest  which  the  statutes  of  Flor- 
ida allow  to  be  charged,  collected,  or  re- 
ceived, the  transaction  is  usurious. 

For  other  cases,  see  Usury,  I.   a,  in  Di§, 
1-52  N.  8, 

Evldenc^e  —  usury  —  burden  of  proof. 

3.  When  a  defendant  sets  up  usury  as  a 
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defease^  the  burden  of  proof  is  on  him  to  es- 
tablish it;  but,  when  the  usury  is  proved, 
the  burden  of  proving  that  the  holder  of 
usurious  paper  purchased  it  before  maturity 
without  notice  of  the  usury  is  upon  the 
party  relying  on  such  purchase. 
For  other  oases,  see  Evidence,  II,  k,  J,  im 
Dig,  1-^Z  N.  8. 

(June  9,  1917.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Pinellas  County 
in  complainant's  favor,  in  a  suit  to  fore- 
close a  mortgage.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  B.  Parkhill  for  appellant. 

Messrs.  McKay,  'Withers,  &  Phipps, 
for  appellee: 

The  original  transaction  was  not  usurious, 
inasmuch  as  the  $400  note  was  merely  a 
voluntary  bonus  given  by  a  third  person, 
and  not  excessive  interest  exacted  of  the 
debtor. 

29  Am.  &  Eng.  Enc.  Law,  484;  39  Cyc. 
981;  McArthur  v.  Schenck,  31  Wis.  673; 
II  Am.  Rep.  643;  Madison  University  ▼. 
White,  25  Hun,  490;  Clarke  v.  Sheehan,  47 
N.  Y.  188. 

A  rule  of  strict  construction  applies  as 
against  usury  statutes. 

39  Cyc.  910,  911;  1  Jones,  Mortg.  §  643; 
29  Am.  &  Eng.  Enc.  Law,  532;  Conover  v. 
Van  Mater,  18  N.  J.  Eq.  481. 

The  burden  to  establish  usury  by  very 
clear  evidence  is  always  on  the  mortgagor. 

1  Jones,  Mortg.  §  643;  29  Am.  &  Eng. 
Enc.  ILaw,  541,  542;  Wood  v.  Babbitt,  149 
Fed.  822;  Conover  v.  Van  Mater,  18  N.  J. 
Eq.  481. 

As  against  a  bona  fide  holder  of  negoti- 
able paper,  the  defense  of  usury  cannot  be 
made  in  this  state. 

Lynchburg  Nat.  Bank  v.  Scott  Bros.  91 
Va.  652,  29  L.R.A.  827,  50  Am.  St  Rep.  860, 
22  S.  E.  487;  Union  Trust  Co.  v.  Preston 
Xat.  Bank,  136  Mich.  460,  112  Am.  St.  Rep. 
370,  90  N.  W.  399,  4  Ann.  Cas.  347;  Gray 
V.  Boyle,  65  Wash.  578,  133  Am.  St.  Rep. 
1042,  104  Pac.  828;  Citizens'  State  Bank 
V.  Nore,  67  Neb.  69,  60  L.R.A.  737,  93  N.  W. 
160,  2  Ann.  Cas.  604 ;  Storz  Brewing  Co.  v. 
Skirving,  94  Neb.  215,  142  N.  W.  669; 
Northern  Nat.  Bank  v.  Arnold,  187  Pa.  366, 
40  Atl.  794 ;  Knox  v.  Clifford,  38  Wis.  651, 
20  Am.  Rep.  28;  Leightman  v.  Kadetska,  68 
Iowa,  676,  43  Am.  Rep.  129,  12  N.  W.  730; 
Boughner  v.  Meyer,  5  Colo.  71,  40  Am.  Rep. 
139;  New  v.  Walker,  108  Ind.  365,  58  Am. 
Rep.  47,  9  N.  E.  386;  Henry  v.  State  Bank, 
131  Iowa,  97,  107  N.  W.  1034;  Myers  v. 
Kessler,  74  C.  C.  A.  62,  142  Fed.  730;  Brad- 
shaw  v.  Van  Valkenburg,  97  Tenn.  316,  37 
S.  W.  88;  American  Sav.  Bank  &  T.  Co.  v. 
Helgesen,  64  Wash.  54,  116  Pac.  837,  Ann. 
L.R.A.1917F. 


Gas.  1913 A,  390;  Richt^r  ▼.  Burdock,  267 
111.  410,  100  N.  £.  1063 ;  Cheney  v.  Cooper, 
14  Neb.  416,  16  N.  W.  471;  Cheney  v. 
Janssen,  29  N.  W.  289,  and  note,  20  Neb. 
128;  Commercial  Nat.  Bank  v.  Jordan,  71 
Fla.  666,  71  So.  760. 

Under  the  uniform  Negotiable  Instrument 
Law  a  note  in  the  hands  of  a  bona  fide 
holder  is  valid  and  enforceable  although,  by 
statute,  it  is  actually  declared  void  as  be- 
tween the  original  parties. 

Schlesinger  v.  Kelly,  114  App.  Div.  646, 
99  N.  Y.  Supp.  1088;  Broadway  Trust  Co. 
V.  Manheim,  47  Misc.  415,  95  N.  Y.  Supp. 
93;  Klar  v.  Kostiuk,  65  Misc.  199,  119  N. 
Y.  Supp.  683;  Emanuel  v.  Misicki,  149  N. 
Y.  Supp.  905 ;  Ernst  Oescr  &  Co.  v.  Behrend, 
89  Misc.  391,  151  N.  Y.  Supp.  875 ;  Schlesin- 
ger V.  Gilhooly,  189  N.  Y.  1,  81  N.  E.  619, 
12  Ann.  Cas.  1138;  Schlesinger  v.  Lehmaier, 
191  N.  Y.  69,  16  L.R.A.(N.S.)  696,  123  Am. 
St.  Rep.  591,  83  N.  E.  657 ;  Wirt  v.  Stubble- 
field,  17  App.  D.  C.  283;  People's  Bank  &  T. 
Co.  v.  Fenwick  Sanitarium,  130' La.  723, 
43  L.R.A.(N.S.)  228,  58  So.  523,  Ann.  Cas. 
1913C,  1322;  Wood  v.  Babbitt,  149  Fed. 
822;  Gray  v.  Boyle,  56  Wash.  578,  133  Am. 
St.  Rep.  1042,  104  Pac.  828;  Gordon  v.  Le- 
vine,  197  Mass.  263,  15  L.R.A.(N.S.)  243, 
126  Am.  St.  Rep.  361,  83  N.  £.  861;  Arnd 
V.  Sjoblom,  131  Wis.  642,  10  L.R.A.(N.S.) 
842,  111  N.  W.  666,  11  Ann.  Cas.  1179; 
Samson  v.  Ward,  147  Wis.  48,  132  N.  W. 
629;  Arnau  v.  First  Nat.  Bank,  36  Fla. 
398,  18  So.  786;  Jones  ▼.  Manitowoc  Ship- 
building &  Dry  Dock  Co.  65  Fla.  467,  62 
So.  590;  McClure  v.  American  Nat.  Bank, 
67  Fla.  32,  64  So.  427;  Bland  v.  Fidelity 
Trust  Co.  71  Fla.  499,  L.R.A.  191 6F,  209, 
71  So.  630;  Commercial  Nat.  Bank  v.  Jor- 
dan, 71  Fla.  566,  71  So.  760. 

Browne,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

J.  L.  Fonts  brought  a  bill  to  foreclose  a 
mortgage  against  Mrs.  Virginia  H.  Tucker 
in  the  circuit  court  of  Pinellas  county, 
Florida.  The  bill  alleges,  in  substance,  that 
Virginia  H.  Tucker,  on  the  10th  of  Decem- 
ber, 1914,  gave  to  the  Bank  of  Safety  Har- 
bor her  promissory  note  of  that  date  for 
$3,000,  payable  ninety  days  thereafter,  with 
interest  after  maturity  at  8  per  cent;  that 
on  the  same  day  she  executed  a  mortgage 
deed  to  the  Bank  of  Safety  Harbor  for  cer- 
tain lands  described  in  the  bill,  and  that  the 
Bank  of  Safety  Harbor,  for  value  received, 
assigned,  transferred,  sold,  and  delivered  to 
J.  L.  Fonts  said  note  and  mortgage  on  the 
16th  day  of  March,  1915.  The  bill  was 
sworn  to  by  the  complainant. 

Attached  to  the  bill  and  made  a  part 
thereof  is  an  assignment  of  the  mortgage 
and  note  to  J.  L.  Fonts,  dated  March  16, 
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1015,  and  the  notarial  certificate  affixed  to 
the  assignment  shows  that  it  was  executed 
on  March  16,  1915.  To  this  bill  the  defend- 
ant filed  her  answer,  setting  up  by  way  of 
defense  that  the  Bank  of  Safety  Harbor  did 
wilfully  and  knowingly  charge  her  $475  as 
interest  on  the  principal  sum  of  $3,000 
lent  by  said  bank  to  defendant  for  a  period 
of  ninety  days,  and  that  she  gave  the  bank 
a  promissory  note  for  $400  payable  ninety 
days  thereafter;  that  the  note  for  $400  was 
signed  and  executed  by  the  Espiritu  Santo 
Springs  Company,  a  corporation  of  which 
the  defendant  was  at  the  time  president  and 
a  holder  of  the  majority  of  the  stock,  and 
that  upon  the  completion  of  the  transaction 
the  sum  of  $3,000  so  borrowed  was  placed 
to  the  credit  of  the  Espiritu  Santo  Springs 
Company,  which  company  checked  it  out 
from  the  bank  and  used  the  same.  She 
prays  that  the  principal  sum  of  $3,000  and 
all  interest  thereon  be  forfeited  to  the  de- 
fendant. 

On  the  succeeding  rule  day  the  complain- 
ant filed  an  amendment  to  his  bill  of  com- 
plaint, wherein  he  alleges  that  the  assign- 
ment of  the  note  and  mortgage  to  him  by 
the  Bank  of  Safety  Harbor  was  made  on 
March  6,  1015,  and  that  he  was  a  bona  fide 
purchaser  of  the  note  and  mortgage  for 
value  before  maturity  and  without  notice. 
To  the  bill  as  amended  the  plaintiff  filed 
her  answer,  which  was  substantially  the 
same  as  the  answer  to  the  original  bill,  ex- 
cept that  it  denied  that  for  value  received 
the  Bank  of  Safety  Harbor  assigned,  trans- 
ferred, and  delivered  to  the  complainant  all 
its  right,  title,  and  interest  in  said  note 
jind  mortgage  on  March  6,  1916,  and  denies 
that  John  L.  Fonts  was  a  bona  fide  pur- 
chaser of  same  for  value  before  maturity 
and  without  notice. 

The  complainant  filed  his  replication,  and 
testimony  was  taken  before  a  master,  and  a 
decree  rendered  by  the  circuit  judge  in  favor 
of  the  complainant  for  the  sum  of  $3,333.33, 
and  $250  solicitor's  fees.  From  this  final 
decree  the  defendant  takes  her  appeal. 

There  are  six  assignments  of  error,  but 
only  the  first  five  are  argued  by  appellant, 
and  as  these  present  the  question  whether 
the  judge  erred  in  rendering  the  final  decree 
herein,  we  will  follow  the  course  adopted  by 
the  appellant  in  his  brief,  and  discuss  them 
together. 

The  first  question  presented  for  determi- 
nation is,  Was  the  initial  transaction  an 
usurious  one?  The  charges  in  the  answer 
as  to  the  circumstances  of  the  transaction 
connected  with  the  loan  are  sustained  by  the 
testimony.  Briefly  the  facts  gleaned  from 
the  answer  and  the  testimony  are  these: 
Tlie  appellant  was  the  president  of  the 
Espiritu  Santo  Springs  Company,  and 
L.R.A.1917F. 


owned  a  majority  of  its  stock.  Hiat  ex- 
tensive  developments  were  being  made  by 
the  company  on  its  property,  and  it  was  in 
pressing  need  for  money  to  continue  the 
work.  When  the  mortgage  and  note  were 
executed,  the  $3,000  loaned  thereon  was 
placed  to  the  credit  of,  and  checked  out 
by,  the  Espiritu  Santo  Springs  Company, 
and  it  was  the  beneficiary  of  the  loan.  W. 
E.  Sinclair  was  the  vice  president  and  gen- 
eral manager  of  the  company  and  the  con- 
fidential' adviser  and  trusted  agent  of 
Mrs.  Tucker.  He  negotiated  the  loan  with 
the  Bank  of  Safety  Harbor  for  Mrs.  Tuck- 
er. There  is  no  doubt  that  a  charge  of 
$475  for  a  loan  of  $3,000  for  ninety  days 
is  over  25  per  cent  per  annum,  and  comes 
within  the  condemnation  of  the  provisions 
of  §  5,  chap.  5060,  Laws  of  1009  (Comp. 
Laws  1014,  §  3107b),  which  provides: 
"Any  person,  association  of  persons,  firm 
or  corporation,  or  the  agent,  officer  or 
other  representative  of  any  person,  asso- 
ciation of  persons,  firm  or  corporation  lend- 
ing money  in  this  state  who  shall  wilfully 
and  knowingly  charge  or  accept  any  sum 
of  money  greater  than  the  sum  of  money 
loaned,  and  an  additional  sum  of  money 
equal  to  25  per  centum  per  annum  upon 
the  principal  sum  loaned,  by  any  contract, 
contrivance  or  device  whatever,  directly  or 
indirectly,  by  way  of  commissions,  dis- 
count, exchange,  interest,  pretended  sale  of 
any  article,  assignment  of  salary  or  wages, 
inspection  fees  or  other  fees,  or  otherwise, 
or  for  forbearing  to  enforce  the  collection 
of  such  moneys  or  otherwise,  shall  forfeit 
the  entire  sum,  both  the  principal  and 
interest,  to  the  party  charged  such 
usurious  interest,  and  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  convic- 
tion, be  fined  not  more  than  $100  or  be  im- 
prisoned in  the  (bounty  jail  not  more  than 
ninety  days,  or  both,  in  the  discretion  of 
the  court." 

It  is  contended  by  the  appellee  that  be- 
cause the  note  for  $400  which  was  given 
for  the  loan,  in  addition  to  the  $75  was  the 
note  of  the  Espiritu  Santo  Springs  Com- 
pany, it  was  a  mere  bonus,  and  that  a 
bonus  for  a  loan  paid  by  a  third  person  is 
not  usury.  A  bonus  paid  by  a  third  per- 
son may  or  may  not  caixse  a  transaction 
to  be  usurious,  according  to  the  circum- 
stances. Thus,  if  a  third  person  in  order 
to  get  some  benefit  for  himself,  or  for  any 
personal  reasons,  without  the  knowledsre 
or  consent  of  the  borrower,  pays  the  lender 
a  bonus  as  an  inducement  for  a  loan,  the 
borrower  receiving  the  full  amount  and  pay- 
ing no  part  of  the  bonus,  and  not  afTccted 
pecuniarily  thereby,  the  transaction  is  not 
an  usurious  one.  This  proposition  is  sup- 
ported by  the  authorities  cited  by  appellee. 
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but  neither  this  doctrine  nor  the  facts  in 
the  cases  cited  fit  the  facts  in  the  instant 
case.  Thus  in  Madison  University  v. 
White»  25  Hun,  490,  the  facts  were  tliat 
John  L.  White  and  George  C.  White 
wanted  to  borrow  $12,000  with  which  to 
purchase  land.  As  an  inducement  to  Mad- 
ison University  to  make  the  loan,  one 
Joseph  Mason  subscribed  and  paid  to  the 
university  library  fund  $250,  without  the 
knowledge  or  consent  of  either  of  the  bor- 
rowers, who  had  the  full  benefit  of  the 
$12,000  without  paying  or  promising  to 
pay  any  part  of  the  bonus,  or  anything 
but  the  legal  rate  of  interest.  Mason  gave 
the  bonus  as  an  inducement  for  the  loan, 
so  that  he  might  make  a  sale  of  the  lands 
to  the  Whites,  who  were  to  pay  for  the 
same  with  the  borrowed  money.  This 
transaction  was,  held  not  to  be  usurious. 
In  the  case  of  McArthur  v.  Schenck,  31 
Wis.  673,  11  Am.  Rep.  643,  cited  by  ap- 
pellee, A,  wishing  to  buy  a  farm  of  B  for 
$2,500,  applied  to  C  for  a  loan  of  that 
sum.  C  refused  to  make  the  loan  unless 
a  bonus  of  $30  was  paid.  A  refused  to 
pay  the  bonus.  Rather  than  lose  the  sale, 
B  paid  the  bonus,  and  the  loan  was  made 
at  legal  rate  of  interest.  This  transaction 
was  held  not  to  be  usurious. 

In  Clarke  v.  Sheehan,  47  N,  Y.  188,  cited 
by  appellee,  Sheehan  entered  into  a  verbal 
contract  with  Clarke  &  Allen  to  furnish 
them  with  his  composition  for  converting 
iron  into  steel,  for  which  Sheehan  held  a 
patent,  to  be  used  by  them  in  making  pump 
barrels.  Sheehan  was  also  to  harden  pipes 
for  them  if  they  desired,  at  a  stipulated 
price,  and  agreed  not  to  furnish  any  of  the 
composition  to  any  other  parties.  Ten 
days  later  Sheehan  applied  to  Clarke  & 
Allen  for  a  loan  of  $500  to  enahle  him  to 
"go  right  along  and  furnish  .  .  .  the 
composition  without  delay."  The  parties 
acted  upon  this  verbal  agreement,  and  re- 
garded themselves,  when  the  loan  was  ap- 
plied for,  and  a^eed  to  be  made,  morally, 
though  not  legally,  bound  by  it.  On  ap- 
plication for  the  loan  Clarke  &  Allen  sug- 
gested that  the  verbal  agreement  be  reduced 
to  writing,  and  that  a  bond  and  mortgage 
be  executed  for  the  $600,  conditioned  for 
the  payment  thereof  with  interest,  and 
that  Sheehan  faithfully  fulfil  the  condi- 
tions of  his  contract,  and  in  case  he  did 
not  do  so,  the  whole  sum  of  $500  and  in- 
terest should  become  immediately  payable. 
The  referee  held  the  contract  usurious, 
l)ecause  Clarke  &  Allen,  as  a  condition  of 
the  loan,  required  that  the  verbal  a.sfree- 
ment  be  reduced  to  writing  and  signed,  so 
as  to  mak.e  it  of  binding  force,  thereby  in- 
tentionally securing  in  addition  to  lawful 
interest,  valuable  rights  under  and  by 
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virtue  of  the  agreement.  The  court  of 
appeals,  in  reversing  the  finding  of  the  ref- 
eree, said:  "From  the  findings  of  the 
referee,  it  appears  that  the  loan  of  $500 
was  not  the  inducement  to  the  undertak- 
ing of  the  defendant  Thomas  Sheehan,  to 
furnish  composition  and  harden  pipes  for 
the  plaintiff's  firm,  but  that  that  engage- 
ment had  been  verbally  made  before  the 
loan  was  suggested,  and  the  loan  was  ap- 
plied for  by  the  defendant  for  the  avowed 
purpose  of  enabling  him  to  carry  out  such 
previous  engagement.  He  was  perfectly 
willing,  and  it  seems  desirous,  at  that  time, 
to  furnish  the  composition  and  harden  the 
pipes  at  the  stipulated  prices,  and  the 
referee  has  found  that  they  were  fair.  The 
prices  which  he  was  to  receive  were  evi- 
dently considered  full  compensation  for  the 
article  and  labor  to  be  furnished.  These 
prices  were  not  fixed  with  reference  to  any 
loan  of  money,  and  when  the  loan  was  sub- 
sequently agreed  upon,  no  rebate  was 
made  from  them.  It  cannot  be  said,  under 
these  circumstances,  that  the  agreement  to 
furnish  the  composition  and  harden  the 
pipes  was  an  additional  compensation  paid 
by  the  defendant  for  the  use  of  the  money, 
even  if  it  be  conceded  that  the  verbal  agree- 
ment could  not  have  been  enforced." 

The  court,  in  discussing  the  legal  propo- 
sition, said:  "I  cannot  agree  to  the  sound- 
ness of  this  proposition.  The  mere  fact 
that  a  loan  of  money  on  interest  is  the 
consideration  for  another  contract  is  not, 
in  all  cases,  conclusive  evidence  of  usury. 
If,  by  the  collateral  contract,  some  benefit 
is  secured  to  the  lender,  for  which  the  bor- 
rower does  not  receive  an  equivalent,  and 
which  the  lender  would  not  have  obtained, 
except  for  the  loan,  and  which  is  intended 
as  additional  compensation  for  the  loan, 
it  is  usury.  But  if  provision  is  made  for 
full  compensation  to  the  borrower  for  al) 
he  may  do  imder  the  collateral  contract, 
there  ia  no  usury.  Usury  consists  of  a 
corrupt  agreement,  whereby  more  than 
lawful  interest  is  to  be  paid;  and  all  shifts 
and  devices  which  may  be  resorted  to,  for 
the  purpose  of  covering  up  or  concealing 
such  an  agreement,  are  ineffectual,  if  the 
intent  to  obtain  more  than  legal  interest 
for  the  use  of  the  money  can  be  discovered." 

None  of  these  cases  fit  the  facts  in  this 
case,  or  support  the  contention  of  the  ap- 
pellee. Mrs.  Tucker  was  the  owner  of  con- 
siderable property,  consisting  of  lands,  and 
a  majority  of  tb«  stock  in  the  Espiritu 
Santo  Springs  Company.  She  was  interest- 
ed largely  in  the  development  and  improve- 
ment of  tlie  properties  of  the  Espiritu 
Santo  Springs  Company,  and  was  in  dire 
need  of  money  to  continue  the  development. 
In  this  situation  she  sent  her  trusted  asent 
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and  personal  representative,  who  was  also 
vice  president  and  general  manager  of  the 
Espiritu  Santo  Springs  Company,  to  the 
Bank  of  Safety  Harbor  to  effect  a  loan  of 
$3,000  in  order  that  the  work  of  develop- 
ing the  Espiritu  Santo  Springs  Company's 
lands  might  not  be  suspended.  The  con- 
tract was  made  with  the  bank  by  Sinclair, 
her  agent ;  he  agreed  for  her  that  she  would 
individually  give  a  mortgage  for  $3,000 
on  lands  which  she  owned  in  her  own  name, 
and  pay  $75  in  advance  as  interest,  and 
the  Espiritu  Santo  Springs  Company,  of 
which  she  was  president  and  majority 
stockholder,  would  execute  and  deliver  a 
note  for  $400  at  8  per  cent  interest  to  the 
Bank  of  Safety  Harbor. 

It  is  clear  from  the  testimony  that  the 
loan  of  $3,000  was  for  the  Espiritu  Santo 
Springs  Company,  and  that  Mrs.  Tucker, 
who  regarded  the  affairs  of  that  company 
as  hers,  mortgaged  her  property  for  the 
benefit  of  the  Espiritu  Santo  Springs  Com- 
pany. She  testified  that  she  borrowed  the 
$3,000  from  the  Bank  of  Safety  Harbor  "to 
advance  the  interest  of  the  Espiritu  Santo 
Springs  Company,  and  to  continue  the 
work  on  the  fill."  Wlien  asked  how  much 
interest  the  bank  charged  her  for  the  $3,- 
000  for  ninety  days,  she  replied:  **I  am 
afraid  to  trust  to  my  memory,  but  Mr. 
Sinclair  can  answer  this  for  me,  as  I  have 
implicit  confidence  in  him,  and  sincerely 
trust  Mr.  Sinclair;  we  were  in  dire  need  of 
money,  and  that  was  the  reason  I  was  so 
willing  for  him  to  mortgage  the  lots." 

When  asked  about  the  note  for  $400 
given  by  the  Espiritu  Santo  Springs  Com- 
pany, she  said  she  "knew  there  was  an- 
other note  for  $400  given  for  interest  on 
the  $3,000  which  the  Espiritu  Santo 
Springs  Company  got  the  benefit  of."  In 
reply  to  a  question  whether  "W.  E.  Sin- 
clair, the  vice  president  of  the  Espiritu 
Santo  Springs  Company,  was  acting  for 
you  in  the  borrowing  of  the  $3,000  from 
the  Bank  of  Safety  Harbor,  and  what  he 
did  was  with  your  consent  and  knowledge," 
she  said:  "It  certainly  was;  I  told  him 
to  get  the  money  on  the  best  terms  he 
could."  Sinclair  managed  the  entire  trans- 
action for  Mrs.  Tucker.  He  made  the 
terms  with  the  bank,  he  handed  Mrs.  Tuck- 
er the  note  for  $3,000  to  sign,  he  executed 
and  delivered  the  $400  note  with  her 
knowledge  and  consent,  whereby  the  com- 
pany of  which  she  was  president  and  ma- 
jority stockholder  became  oblifrated  to  pay 
the  bank  $400.  Both  notes  and  mortgages 
are  dated  December  10,  1914;  the  $3,000 
borrowed  was  placed  to  the  credit  of  the 
Espiritu  Santo  Springs  Company  on  that 
day,  and  was  afterwards  checked  out  by 
the  company.  We  fail  to  see  how  this 
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transaction  can  possibly  be  brought  within 
the  rule  that,  where  a  third  person,  in 
order  to  get  some  benefit  for  himself,  or 
for  personal  reasons,  without  the  knowl- 
edge or  consent  of  the  borrower,  pays  a 
lender  a  bonus  as  an  inducement  for  a  loan, 
the  borrower  receiving  the  full  amount 
and  paying  no  part  of  the  bonus,  and  not 
affected  pecuniarily  thereby,  there  is  no 
usury.  The  transaction  lacks  nearly  every 
element  necessary  to  bring  it  within  this 
rule.  Unless  we  consider  Mrs.  Tucker  and 
the  Espiritu  Santo  Springs  Company  as 
practically  the  same  person,  the  borrower, 
Mrs.  Tucker,  not  only  did  not  receive  the 
full  amount  of  the  loan,  but  received  none 
of  it.  If  we  regard  the  beneficiary  of  the 
loan,  the  Espiritu  Santo  Springs  Com- 
pany, as  the  borrower,  the  note  for  $400 
given  as  an  inducement  for  the  loan  was 
not  given  by  a  third  party,  but  the  identi- 
cal party  who  received  the  money  from  the 
loan.  Even  if  Mrs.  Tucker  had  received 
the  entire  amount  borrowed,  it  cannot  be 
said  that  the  $400  note  tiras  given  without 
her  knowledge  or  consent;  for  she  very 
clearly  states  that  she  knew  of  it,  and  au- 
thorized it,  and  did  so  because  of  the  dire 
need  which  she  was  in;  neither  can  it  be 
said  that  she  paid  no  part  of  the  bonus, 
because  as  a  majority  stockholder  in  the 
Espiritu  Santo  Springs  Company  she 
would  have  to  pay  such  proportion  of  the 
note  as  was  represented  by  her  interest  in 
the  company. 

It  is  quite  clear  that  the  transaction  by 
the  Bank  of  Safety  Harbor  was  an  usur- 
ious one  and  in  contravention  of  §  5,  chap. 
5960,  Acts  of  1909.  The  complainant,  how- 
ever, seeks  to  avoid  the  consequences  of 
the  usurious  contract,  by  setting  up  that 
he  is  a  bona  fide  purchaser  of  the  note  and 
mortgage  for  value,  before  maturity  and 
without  notice.  Usury  having  been  estab- 
lished, the  burden  is  on  the  complainant  to 
prove  that  he  is  an  innocent  holder. 

The  defendant  having  set  up  usury  as  a 
defense,  the  burden  of  proof  is  on  him  to 
establish  it,  but  when  the  usury  is  proved, 
the  burden  of  proving  that  the  holder  of 
the  usurious  note  purchased  it  before  ma- 
turity without  notice  of  the  usury  is  upon 
the  party  relying  upon  such  purchase.  39 
Cyc.  1085,  1086;  Simpson  v.  Hefter,  42 
Misc.  482,  87  N.  Y.  Supp.  243;  Ricliardson 
V.  Stone,  32  Neb.  617,  49  N.  W.  763;  Male 
V.  Wink,  61  Neb.  748,  86  N.  W.  472. 

Has  Fonts  successfully  fulfilled  the  re- 
quirements of  the  law  which  places  on  him 
the  burden  of  proving  that  he  is  an  inno- 
cent purchaser  and  had  no  notice  of  the 
usury,  and  that  he  bought  the  note  before 
maturity?  If  he  has  failed  to  do  this  In 
either  particular,  he  cannot  recover. 


TUCKER  V.  FOUTS. 


921 


Fouts  in  his  sworn  bill  says  he  bought 
the  note  and  mortgage  from  the  Bank>  of 
Safety  Harbor  on  the  16th  of  March,  1015. 
This  was  six  days  after  maturity. 

The  original  mortgage  attached  to  the 
bill  has  two  indorsements, — one  undated, 
which  states  that  "for  value  received  we 
hereby  sell  this  mortgage  without  recourse 
to  J.  L.  Fouts;  "  and  a  second  and  more 
formal  one,  which  sells  both  note  and  mort- 
gage to  Fouts,  which  is  dated  March  16, 
1915,  and  duly  acknowledged  by  E.  N.  Mor- 
row, eashier  of  the  Bank  of  Safety  Harbor, 
before  a  justice  of  the  peace,  who  certifies 
that  it  was  executed  on  the  16th  of  March, 
1915. 

Fouts  filed  an  amended  bill  contradict- 
ing the  statement  in  the  original  bill  that 
the  note  and  mortgage  were  bought  by  him 
on  March  16,  1915,  and  alleging  that  the 
Bank  of  Safety  Harbor  sold  it  to  him  on 
^iarch  6th,  and  that  the  long  assignment 
dated  March  16th  was  executed  by  the 
Bank  of  Safety  Harbor  after  the  note  and 
mvTtgage  had  become  due  and  had  been 
turned  over  to  complainant's  attorneys  for 
foreclosure. 

Fouts  was  cashier  of  the  Citizens'  Bank 
of  Mulberry,  and  Morrow  was  cashier  of 
the  Bank  of  Safety  Harbor.  Their  version 
of  the  transaction  resulting  in  the  sale  of 
the  note  and  mortgage  to  Fouts  is  that, 
prior  to  March  5th,  they  had  some  talk 
abbut  its  sale  by  the  bank,  and  on  tliat 
date  Fouts  told  Miss  Annie  Glenn,  assist- 
ant cashier  of  the  Mulberry  Bank,  to  tele- 
phone to  Morrow  at  Safety  Harbor  and  ask 
him  if  he  would  sell  the  $3,000  note  of 
Mrs.  Virginia  Tucker  to  Fouts;  that  Mor- 
row said  he  would,  and  thereupon  Morrow 
mailed  the  note  and  mortgage  to  him,  and 
he  received  them  March  8th.  Fouts  being 
hard  of  hearing,  the  telephone  conversation 
with  Morrow  was  carried  on  by  Miss  Glenn 
on  behalf  of  Fouts.  She  testified  that 
nothing  was  said  about  what  Fouts  was  to 
pay  for  the  note  and  mortgage,  nor  how  it 
w^as  to  be  paid;  and  neither  Fouts  nor  Mor- 
row testify  about  any  agreement  as  to  how 
the  money  was  to  be  paid,  and  on  this 
vague  conversation  between  Miss  Glenn 
and  Morrow,  the  latter  indorsed  the  note 
and  mortgage  over  to  Fouts  and  sent  them 
to  him  by  mail,  without  knowing,  so  far 
as  the  testimony  discloses,  how  or  when 
Fouts  was  to  pay  for  them.  Fouts  says  he 
gave  the  Bank  of  Safety  Harbor  credit  on 
the  books  of  the  Citizens'  Bank  of  Mul- 
berry for  $1,500  and  sent  Morrow  two 
checks  of  $700  each.  To  corroborate  this 
a  duplicate  deposit  slip  written  on  sta- 
tionery of  the  Citizens*  Bank  of  Mulberry 
showing  a  deposit  to  the  credit  of  the  Bank 
of  Safety  Harbor  of  $1,500,  dated  Novem- 
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ber  8,  1916,  was  oflfercd  in  evidence.  Prior 
to  the  production  of  this  deposit  slip  be- 
fore the  master,  L.  C.  Morrow,  then  the 
cashier  of  the  Bank  of  Safety  Harbor,  who 
had  succeeded  E.  N.  Morrow  in  that  ca- 
pacity, examined  the  files  of  the  bank,  and 
could  not  find  such  a  deposit  slip.  It  was 
proved  that  Fouts  was  in  the  Bank  of 
Safety  Harbor  with  E.  N.  Morrow  between 
the  dates  when  I*  C.  Morrow  could  not 
find  the  slip  and  the  time  when  E.  N.  Mor- 
row produced  it.  L.  C.  Morrow  did  not 
say  the  slip  was  not  in  the  files  of  the 
bank,  but  only  that  he  had  examined  them 
and  could  not  find  it,  and  he  sought  to 
explain  this  by  saying  he  had  only  been 
employed  in  the  bank  a  few  months,  and 
that  it  would  take  all  the  afternoon  to  go 
through  all  the  files.  Further,  to  corrobo- 
rate their  testimony,  the  bill  against  the 
Mulberry  Bank  for  telephone  service  for 
the  month  of  March  was  offered  in  evi- 
dence, and  it  showed  five  conversations  by 
Miss  Glenn  with  Morrow,  two  at  Clear- 
water and  three  at  Safety  Harbor,  and  the 
one  on  the  5th  was  with  him  at  Clear- 
water; the  next  conversation  between  them 
was  on  the  9th,  at  Safety  Harbor.  Fouts 
says  the  entry  showing  a  conversation  with. 
Morrow  at  Clearwater  oh  the  5th  inst.  Ib 
a  mistake.  Fouts  testified  that  he  had  a 
telephone  conversation  with  Morrow  on  the 
5th,  and  confirmed  it  on  the  6th.  There 
is  no  charge  for  phone  service  between 
the  5th  and  the  9th. 

In  the  minute  book  of  the  directors  of 
the  Bank  of  Safety  Harbor  there  appears 
this  entry,  dated  March  15,  1915,  and 
signed  by  five  of  the  directors:  "We,  the 
undersigned  directors  of  the  Bank  of 
Safety  Harbor,  hereby  authorize  the  sale 
of  the  Virginia  H.  Tucker  mortgage  and 
note  for  $3,000  to  J.  L.  Fouts." 

The  teller's  daily  balance  book  of  the 
Bank  of  Safety  Harbor  shows  an  entry  on 
March  16,  1915,  of  a  credit  to  Citizens' 
Bank  of  Mulberry  under  heading  "Notes 
Payable"  "number  thirty-eight,  three  thou- 
sand dollars."  The  cashier  testified  that 
the  ^  note  No.  38  was  the  Virginia  Tucker 
note,  and  the  entry  represented  that  the 
Virginia  Tucker  note  was  paid  on  that 
day.  Morrow,  the  former  cashier,  who 
made  the  usurious  contract  with  Mrs. 
Tucker's  agent,  in  an  attempt  to  explain 
this,  says  that  on  the  8th  or  9th  of  March 
he  received  a  credit  slip  from  Citizens' 
Bank  of  Mulberry,  showing  that  there  had 
been  deposited  to  the  credit  of  the  Bank  of 
Safety  Harbor  $1,500,  and  two  checks  for 
$750  each,  which  Fouts  asked  him  to  hold 
until  he  needed  the  money,  and  that  he  did 
not  credit  the  note  as  paid,  or  charge  the 
Citizens'  Bank  until  November   16,   1915. 
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To  meet  the  burden  of  proving  that  he 
took  the  note  before  maturity,  we  have 
Morrow's  and  Touts*  testimony  that  the 
sale  was  consummated  between  the  6th  and 
8th  of  March.  Against  this,  we  have 
Fonts'  sworn  statement  in  the  bill  that  he 
bought  the  note  on  the  16th;  the  entry  in 
the  minute  book  of  the  directors  of  the 
Bank  of  Safety  Harbor  on  March  15th, 
authorizing  the  sale  of  the  Virginia  Tuck- 
er note  for  $3,000  to  J.  L.  Fonts;  the  entry 
in  the  books  of  the  bank  that  the  note 
was  paid  on  the  16th,  and  a  credit  on  that 
day  of  $3,000  in  favor  of  Citizens'  Bank 
of  Mulberry,  of  which  Fonts  was  cashier. 
Fouts  and  Morrow  say  that  all  these 
records  are  mistakes,  but  it  is  taxing  our 
credulity  to  too  great  an  extent  to  expect 
us  to  believe  that  chance  alone  caused  all 
but  one  of  these  mistakes  to  be  made  on 
the  same  day,  and  that  chance  alone  con- 
trolled the  dating  of  the  minute  entry  on 
the  directors'  books  authorizing  the  sale 
of  the  Virginia  Tucker  note  to  Fouts  on 
the  16th  of  March,  the  day  before  the  other 
entries  show  the  sale  was  finally  consum- 
mated. 

There  are  two  letters  from  Fouts  to  Sin- 
clair which  strongly  support  the  appellant's 
contention  that  Fouts  bought  the  note  after 
maturity.  One  dated  March  8th,  the  day 
before  the  Virginia  Tucker  note  became 
due,  reads :  "Reference  to  your  conversation 
of  yesterday,  have  to  state  that  I  will  not 
alter  the  terms  quoted  in  my  letter  to 
you.  I  have  succeeded  in  getting  this 
money,  and  if  the  deal  is  not  made  by 
Thursday  of  this  week,  the  same  will  be 
returned,  and  I  will  not  again  take  this 
matter  up  with  my  people.  It  is  up  to  you 
as  to  whether  you  wish  it  on  these  terms 
and  conditions,  but  it  will  be  useless  to  go 
into  this  matter  again  after  Thursday,  as  I 
will  return  the  money." 

Without  going  over  his  testimony  in  de- 
tail, it  is  sufficient  to  say  that  through  his 
entire  testimony  on  this  point,  he  is  very 
positive  and  emphatic  that  he  was  not  to 
furnish  the  monev  to  Sinclair  from  his 
own  funds,  but  was  to  get  it  from  other 
sources,  and  that  the  thousand  dollars  he 
was  to  receive  was  "commission."  Not- 
withstanding Fonts'  attempted  explana- 
tion of  the  language  of  this  letter,  that  ''if 
the  deal  is  not  made  by  Tliursday  of  this 
week,  the  same  will  be  returned,"  it  seems 
quite  clear  to  us  that  the  transaction  stood 
on  the  8th  precisely  as  it  did  on  the  28th 
of  February,  when  Sinclair  applied  to  him 
to  raise  funds  to  pay  off  Mrs.  Tucker's 
indebtedness  t6  the  bank,  and  that  Fonts 
did  not  buy  the  note  until  after  the  11th 
of  March,  two  days  after  maturity.  In 
this  letter  he  makes  use  of  these  expres- 
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sions:  "If  the  deal  is  not  made  by  Thurs- 
day of  this  week,  the  same  will  be  returned, 
and  I  will  not  again  take  this  matter  up 
with  my  people;  "  and  "it  will  be  useless 
to  go  into  this  matter  again  after  Thurs- 
day." 

The  "matter"  which  Sinclair  and  Fouts 
were  negotiating  about  was  a  loan  from 
friends  of  Fouts  to  Mrs.  Tucker  to  take 
up  her  note  and  mortgage  held  by  the 
Bank  of  Safety  Harbor;  and  his  entire 
letter  negatives  any  theory  that  at  that 
time  Fouts,  and  not  the  bank,  owned  the 
note.  On  March  16th,  Fouts  notified  Sin- 
clair by  letter  that  he  holds  the  note  of 
Mrs.  Tucker,  thus  adding  another  circum- 
stance to  support  the  theory  that  the  sale 
was  consummated  on  that  date.  Finally, 
we  have  the  testimony  of  Mr.  Sidney  Wash- 
ington, one  of  the  directors  of  the  Bank  of 
Safety  Harbor,  that  he  understood  that  the 
note  was  sold  to  Fouts  after  it  became  due, 
and  that  he  made  objections  to  its  being 
so  sold.  We  think  the  appellee  has  not 
only  failed  to  meet  the  burden  of  proof 
which  was  on  him  to  show  that  he  took 
this  note  before  maturity,  but  that  the 
evidence  clearly  establishes  that  he  took 
it  after  it  became  due.  The  i*ule  is  clear 
that  one  who  purchases  an  usurious  note 
after  maturity  takes  it  subject  to  the  de- 
fense of  usury  which  may  have  been  set 
up  against  the  original  holder. 

The  evidence  is  still  stronger  that  Fouts 
had  notice  of  the  usurious  character  of 
the  transaction  between  the  Bank  of  Safe- 
ty Harbor  and  Mrs.  Tucker.  Sinclair  tes- 
tified that,  having  learned  that  the  Bank 
of  Safety  Harbor  would  not  extend  the 
note  when  it  came  due,  he  sought  else- 
where to  raise  the  money  to  take  it  up, 
and  entered  into  negotiations  with  Fouts 
with  that  end  in  view.  They  had  an  inter- 
view in  Tampa  on  Sunday  the  28th  of  Feb- 
ruary, 1915,  and  then  took  an  automobile 
and  went  to  Safety  Harbor  and  looked  at 
the  lots,  and  Fonts  said  the  Security  was 
sufficient,  and  that  if  Sinclair  would  pay 
$1,000  for  the  money  for  six  months,  he 
would  let  him  have  $3,000,  and  if  he 
could  not  pay  it  when  due  Fouts  would 
renew  it  for  another  six  months.  Sinclair 
says  that  at  this  time  he  explained  to 
Fouts  the  $475  interest  he  had  paid  the 
Bank  of  Safety  Harbor  for  the  loan  to 
Mrs.  Tucker,  and  that  the  bank  was  tak- 
ing advantage  of  him.  Fouts  denies  that 
Sinclair  told  him  about  having  paid  the 
bank  $475  for  the  loan  to  Mrs.  Tucker. 

Sinclair's  statement  Is  more  probable, 
as  it  is  usual  for  one  seeking  a  loan  with 
which  to  take  up  another  about  to  become 
due  to  state  all  the  circumstances  connect- 
ed therewith.    It  also  seems  probable  that, 
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Fouts  being  told  by  Sinclair  that  he  had 
agreed  to  pay  the  Bank  of  Safety  Harbor 
$475  for  a  loan  of  $3,000  for  ninety  days 
was  what  prompted  him  to  demand  $1,000 
for  the  loan  of  the  same  amount  for  six 

months. 

It  appears  that  Sinclair  was  willing  to 
submit  to  this  hard  bargain,  but  on  March 
3d,  Fonts  wrote  him  to  the  effect  that  he 
would  get  the  loan  for  hira,  but  Mrs.  Tuck- 
er must  give  her  note  for  $4,120,  payable 
in  six  months,  secured  by  a  mortgage  on 
thirty-five  lots,  instead  of  twenty-seven  as 
offered;  that  there  was  to  be  no  contract 
providing  for  further  extension;  and  mak- 
ing other  hard  terms.  The  testimony  does 
not  show  that  Sinclair  replied  in  writing 
to  this  letter,  but  in  Fonts'  letter  of  Mdrch 
8th  he  says,  "Reference  to  our  conversa- 
tion," etc.  It  is  apparent  from  this  that 
between  March  3d  and  8th,  there  was  a 
conversation  between  Fouts  and  Sinclair 
in  relation  to  this  transaction.  Sinclair 
says  it  took  place  in  Safety  Harbor  on  the 
3d  or  4th  of  March.  Fouts  denies  that  he 
was  in  Safety  Harbor  any  week  day  in 
March  except  the  10th,  but  makes  no  at- 
tempt to  explain  where  the  conversation 
referred  to  in  his  letter  of  the  8th  took 
place.  It  was  not  a  telephone  conversa- 
tion, for  the  bill  for  such  service  for  March 
shows  no  conversation  between  Fouts  and 
Sinclair.  Miss  Alma  Pearce,  0.  M.  Good- 
rich, and  Sinclair  say  it  occurred  in  Sin- 
clair's office  in  Safety  Harbor  on  the  3d 
or  4th  of  March.  Sinclair  say^  that  on 
this  occasion  he  again  told  Fouts  about  tho 
8475  he  had  paid  the  Bank  of  Safety  Har- 
bor for  the  loan,  and  when  Fouts  got  angry 
and"  threatened  to  buy  the  note  and  put 
him  in  a  hole,  he  shook  his  finger  in  Fouts' 
face  and   said,   "I   notify  you   if  you  buy ' 


that  paper  after  what  I  have  told  you,  you 
are  not  an  innocent  purchaser."  Both 
Miss  Pearce  and  Goodrich  fully  corrobo- 
rate Sinclair  in  this  particular.  Fouts 
denies  this^  and  denies  that  he  was  in 
Safety  Harbor  any  week  day  in  March 
before  the  10th.  His  assistant  cashier  says 
that  Fouts  was  not  absent  from  Mulberry 
any  time  between  the  1st  and  10th  of 
March,  but  her  knowledge  is  derived  from 
the  fact  that  on  those  days  the  entries  in 
the  books  are  in  Fonts'  handwriting. 
Mulberry  and  Safety  Harbor  are  not  so 
far  apart,  that  Fouts  could  not  have  gone 
there  and  returned  on  the  same  day  in 
time  to  have  written  up  his  books.  The 
conclusion  is  inevitable  from  Fouts'  letters 
of  ^larch  3d  and  Sth  that  a  conversation 
took  place  between  him  and  Sinclair  be- 
tween those  dates,  and  the  testimony  of 
Miss  Pearce  and  Goodrich  is  positive  and 
convincing  that  it  took  place  in  Sinclair's 
office  in  Safetv  Harbor,  and  that  on  that 
occasion  Sinclair  informed  Fouts  of  the 
usurious  character  of  Airs.  Tucker's  note 
which  he  afterwards  bought  and  is  seek- 
ing to  collect  in  this  cause. 

We  are  satisfied  from  the  testimonv  that 
Fouts  bought  Mrs.  Tucker's  note  from  the 
Bank  of  Safetv  Harbor  after  maturity,  and 
that  he  had  notice  of  the  usury  with  which 
it  was  tainted,  and  has  therefore  forfeited 
the  entire  sum,  both  principal  and  interest. 
Ha\'ing  reached  this  conclusion,  it  is  not 
necessary  for  us  to  pass  upon  the  effect  of 
§  5  of  chapter  5960,  Acts  of  1909,  on  an 
innocent  holder  for  value  before  maturity. 

The  decree  is  reversed.' 

Taylor,  Shackleford,  Whitfield,  and 
Ellis^  JJ.,  concur, 


Aniiotatioii — ^Usury:  payment  of  bonus  by  stranger. 


A«  is  stated  in  Tucker  v.  Fours, 
ante,  916,  it  is  clear  that  if  a  third  per- 
son, for  any  personal'  reasons,  without 
fhe  knowledge  or  consent  of  the  borrow- 
er, pays  the  lender  a  bonus  as  an  induce- 
ment for  a  loan,  this  will  not  make  the 
transaction  usnrions  as  between  the 
lender  and  borrower.  Madison  Univer- 
sity V.  TVhite  (1881)  25  Hun  (N.  T.) 
490;  McArthur  v.  Schenok  (1872)  31 
Wis.  673,  11  Am.  Rep.  643,  both  of 
which  cases  arose  upon  foreclosure  of 
the  security  given  on  the  loan,  and  which 
are  sufficiently  set  forth  in  Tucker  v. 
Pouts. 

Whether    the    transaction    would    be 

usurious  as  regards  the  party  paying  the 

bonus  is  a  question  about  which  there 

seems  a  difference  of  opinion. 
L.R.A.1917F. 


In  Gleason  v.  Childs  (1880)  52  Vt. 
421,  the  plaintiff  owed  Edson,  who  o\red 
the  defendant  the  same  amount,  both  on 
due  promissory  notes;  Edson  demanded 
payment,  but  agreed  that  if  the  plaintiff 
would  arrange  with  the  defendant  to 
wait  a  year,  he  would  also  wait  another 
year;  the  plaintiff  so  arranged,  paying 
(he  defendant  a  bonus  for  the  delav.  It 
was  held  that  the  plaintiff  could  not  re- 
cover the  bonus,  as  it  was  not  usury, 
since  it  was  not  paid  on  any  debt  or  loan 
of  the  plaintiffs 

In  Spalding  v.  Bank  of  Muskingum 
(1841)  12  Ohio,  544,  however,  it  was 
held  that  an  agreement  made  by  con- 
tractors on  state  w^orks  with  a  bank, 
that  if  the  bank  would  make  a  loan  to 
the  state  to  be  applied  to  carry  on  the 
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works,  they  would  pay  the  bank  a  com- 
mission, was  usurious,  but  that  the  bank 
havin^^,  with  the  contractors'  consent, 
deducted  the  commission  in  paying  the 
state's  checks  on  it  given  to  the  con- 
tractors, the  contractors  were  partieipes 
criminis,  and  could  not  recover  back  the 
commission  from  the  bank. 

It  does  not  appear  in  either  of  the 
last  two  cases  whether  the  borrower 
knew  about  the  bonus. 


In  HamiltoA  v.  Brennan  (1895)  90 
Hun,  340,  35  N.  Y.  Supp.  805,  affirmed 
in  (1897)  154  N.  Y.  738,  49  N.  E.  1097, 
it  was  held  where  under  an  agreement 
the  maker  of  a  note  was  to  pay  the 
lender  $50  bonus,  and  the  maker's  hus- 
band subsequently  paid  the  bonus  out 
of  his  own  pocket,  that  this  did  not  val- 
idate the  transaction.  B.  B.  B. 


KENTUCKY  COURT  OF  APPEAIiS. 

FIDELITY  &  CASUALTY  COMPANY  OF 
NEW  YORK,  Appt., 

V. 

ED  MARTIN. 

(163  Ky.  12,  173  S.  W.  307.) 

Insurance  —  Indemnity  —  liability  to 
person  Injured. 

One  who  has  insured  the  owner  of  an  auto- 
mobile against  loss  and  liability  for  dam- 
ages for  bodily  injuries  suffered  by  any  per- 
son as  the  result  of  an  accident  caused  by 
the  use  of  the  machine,  and  whose  contract 
provides  that  no  action  shall  be  brought 
against  it  unless  by  the  insured  for  loss 
after  judgment  by  payment  in  money,  is 
not  subject  to  garnishment  by  a  person  so 
injured  if  the  insured  is  insolvent,  so  that 
the  judgment  recovered  against  him  is  not 
collectable,  although  the  insured,  under  the 
provisions  of  the  policy,  undertook  the  de- 
fense of  the  action  in  which  the  judgment 
was  recovered. 
For  other  cctses,  see  InaurancCf  VIII.  in  Dig. 

1-52  N.  8. 

(Hannah  and  Nunn,  J  J.,  dissent.) 
(February  19,  1916.) 

APPEAL  by  the  garnishee  from  a  Judg- 
ment of  the  Circuit  Court  for  McCrack- 
en  County  in  favor  of  plaintiff  in  an  action 
brought  to  enforce  liability  on  an  indem- 
nity  insurance  policy.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Berry  A  Grassham  and  Fred 
Forcht,  for  appellant: 
Under   the  contract   between  Wells  and 


the  Fidelity  &  Casualty  Ck>mpany  of  New 
York,  no  cause  of  action  obtained  in  favor 
of  anyone  until  the  insured  had  sustained 
a  loss,  and  then  only  in  favor  of  the  in- 
sured for  reimbursement,  or  of  insui'ed's  as- 
signee or  trustee. 

Cayard  ▼.  Robertson,  123  Tenn.  382,  30 
L.R.A.(N.S.)  1224,  131  S.  W.  864,  Ann.  Cas. 
1912C,  152;  Pfeiler  v.  Penn  Allen  Portland 
Cement  Co.  240  Pa.  468,  87  Atl.  623;  Ken- 
nedy V.  Fidelity  &  C.  Co.  100  Minn.  1,  9 
L.R.A.(N.S.)  478,  117  Am.  St.  Rep.  668, 
110  N.  W.  97,  10  Ann.  Cas.  1;  Appel  v. 
People's  Surety  Co.  148  App.  Div.  70,  132 
N.  Y.  Supp.  200;  Embler  v.  Hartford  Steam 
Boiler  Inspection  &  Ins.  Co.  158  N.  Y.  431, 
44  LJt.A.  512,  63  N.  £.  212;  Mobile  L. 
Ins.  Co.  v.  Brame,  96  U.  S.  754,  24  L.  ed. 
580;  Cardweli  v.  Atwater,  15  Ky.  L.  Rep. 
670;  Triplet t  v.  Helm,  5  J.  J.  Marsh.  651; 
Powell  V.  Eve,  2  Bibb.  317;  9  Cyc.  372; 
15  Cyc.  1038;  Carter  v.  ^Etna  L.  Ins.  Co. 
76  Kan.  275,  11  L.R.A.(N.S.)  1166,  91  Pac 
178;  Travellers  Ins.  Co.  v.  Moses,  63  N.  J. 
£q.  260,  92  Am.  St.  Rep.  663,  49  Atl.  720; 
Cuahman  v.  Oirbondale  Fuel  Co.  122  Iowa, 
656,  98  N.  W..509;  Allen  v.  ^Etna  L.  Ins. 
Co.  7  L.R.A,(N.S.)  958,  76  C.  C.  A.  265,  146 
Fed.  881 ;  Finley  v.  United  States  Casualty 
Co.  113  Tenn.  592,  83  S.  W.  2,  3  Ann.  Cas. 
962;  Bain  v.  Atkins,  181  Mass.  240,  67 
L.R.A.  791,  92  Am.  St.  Rep.  411,  63  N.  £. 
414;  Ford  ▼.  JEtna  Ins.  Co.  70  Waah.  29, 
126  Pac.  69;  Clark  v.  Bonsai,  167  N.  C.  270, 
48  L.RJ^.(N.S.)  191,  72  S.  E.  954;  Morris 
V.  Travelers*  Ins.  (>).  189  Fed.  211. 

Messrs.  Hendrick  A  Nichols,  Bufcene 
Graves,  and  Crossland  &  Crossland  for 
appellee. 


Note. —The  general  subject  of  insurance 
indemnifying  against  liability  for  injury 
caused  by  automobiles  is  treated  in  the 
notes  to  Harris  v.  American  Casualty  Co. 
44  L.R.A.(N.S.)  70;  Patterson  v.  Standard 
Acci.  Ins.  Co.  51  L.R.A.(N.S.)  585;  and 
Federal  Ins.  Co.  v.  Hiter,  L.R.A.1915E,  675. 

The  general  question  whether  insurance 
against  injuring  the  person  or  property  of 
a  third  person  is  indemnity  or  liability  in- 
surance IS  treated  in  the  note  to  Patterson 
L.R.A.1917F. 


V.  Adan,  48  L.R.A.(N.S.)  184;  and  see  later 
cases,  Davies  v.  Maryland  Casualty  Co. 
L.R.A.1916D,  395;  Maryland  Casualty  Co. 
r.  Peppard,  L.R.A.1916E,  597;  and  Elliott 
V.  iEtna  L.  Ins.  Co.  L.R.A.1917C,  1061.  See 
also  the  note  to  Clark  v.  Bonsai,  48  L.R.A. 
(N.S.)  191,  as  to  injured  employee's  right 
to  reach  fund  under  an  employers'  liability 
policy.  Various  notes  on  related  questions 
are  cited  in  the  note  first  referred  to. 
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Settle,  J.,  delivered  the  opinion  of  tlio 
court: 

May  14,  1912,  the  appellee,  Ed  Martin, 
was  run  over  upon  a  street  of  tlie  city  of 
Paducah  by  an  automobile  owned  and  oper- 
ated by  one  Lon  Wells.  The  injuries  there- 
by inflicted  upon  appellee  were  of  a  pain- 
ful and  permanent  character.  In  July  fol- 
lowing appellee  instituted  an  action  in  the 
court  below  to  recover  of  Wells  the  damages 
sustained  by  him  on  account  of  the  injui'ies 
referred  to.  After  Wells  had  been  duly 
summoned,  but  before  the  case  came  to 
trial,  he  died  intestate,  domiciled  in  Mc- 
Cracken  county.  Following  his  death  his 
estate,  by  proper  order  of  the  McCracken 
county  court,  was  placed  in  the  hands  of 
F.  G.  Rudolph,  public  administrator  of  that 
county,  for  administration,  and  thereafter, 
by  an  order  of  the  McCracken  circuit  court, 
the  action  which  had  been  brought  by  ap- 
pellee against  Lon  Wells  was  revived  against 
F.  G*  Rudolph,  as  administrator  of  his 
estate.  In  tlie  trial  which  followed  in  that 
court  appellee  recovered  a  verdict  and  judg- 
ment against  the  administrator  for  the  sum 
of  $4,500,  with  interest  at  6  per  cent  per 
annum  from  the  date  of  the  judgment  until 
paid,  and  his  costs  expended  in  the  action, 
amounting  to  $32.15.  An  execution  having 
been  issued  on  this  judgment  and  returned 
"No  property  found,"  appellee  by  this  ac- 
tion in  equity,  brought  against  F.  G.  Ru- 
dolph, administrator  of  the  estate  of  Lon 
Wells,  deceased,  in  the  McCracken  circuit 
court,  sought  satisfaction  of  the  judgment 
by  process  of  attachment,  to  this  end  alleg- 
ing its  obtention,  the  return  of  nulla  bona, 
and  the  insolvency  of  Wells's  estate,  but 
that  the  appellant,  Fidelity  &  Casualty 
Company,  was  indebted  to  Wells's  adminis- 
trator in  a  sum  equal  to  the  amount  of 
appellee's  judgment,  upon  an  employer's 
indemnity  policy  which  it  had  issued  to 
the  decedent,  Lon  Wells,  before  the  accident 
in  which  the  appellee,  Martin,  was  injured, 
and  by  the  terms  of  which  policy  appel- 
lant had  obligated  itself  to  pay  all  dam- 
ages that  might  be  sustained  by  any  per- 
son through  the  negligent  operation  of  the 
automobile  by  Wells.  It  was  further  al- 
leged that  appellee  was  entitled  to  receive 
and  have  applied  to  the  payment  of  his 
judgment  the  amount  thus  claimed  to  be 
owing  by  appellant  to  the  estate  of  Wells. 
A  general  order  of  attachment  was  prayed 
and  issued  against  the  administrator  of 
Wells  and  appellant,  and  a  copy  thereof 
served  on  each  of  them. 

After  service  upon  it  of  the  order  of 
attachment,  appellant  filed  an  answer  as 
garnishee,  in  which  it  averred  that,  at  the 
time  of  the  service  of  the  attachment  or 
garnishment  upon  it,  it  did  not  have  in 
L.R.A.1917F. 


its  hands  any  money,  choses  in  action,  or 
other  thing  belonging  or  going  to  the  estate 
of  the  decedent.  Wells,  or  to  the  adminis- 
trator thereof,  and  prayed  to  be  dismissed 
with  its  costs.  Several  amended  petitions 
were  filed  by  appellee,  one  of  which  made 
appellant  a  party  defendant  to  the  action, 
and,  in  substance,  alleged  that  the  policy 
issued  to  the  decedent.  Wells,  by  appellant, 
by  its  terms  imposed  upon  the  latter  the 
obligation  to  pay  and  satisfy  the  judg- 
ment which  Martin  had  recovered  against 
the  estate  of  the  decedent.  It  was  fur- 
ther alleged  in  the  amended  petition  that, 
by  virtue  of  the  order  of  attachment  issued 
on  the  original  petition  in  equity  and  its 
service  upon  appellant  as  garnishee,  the 
appellee,  Martin,  had  a  lien  on  the  insur- 
ance money  or  indemnity  claimed  to  be 
due  from  appellant  to  the  estate  of  Wells, 
and  for  the  amount  alleged  to  be  due  under 
the  policy  judgment  was  asked  against  ap- 
pellant. 

In  another  of  his  amended  petitions  ap- 
pellee further  alleged  that,  by  taking  con- 
trol of  the  assured's  and  his  administrator's 
defense  in  the  original  action  for  damages 
brought  by  appellee,  appellant  became 
bound  by  the  judgment  recovered  by  the 
latter,  and  estopped  to  deny  its  liability 
upon  the  policy. 

Obviously,  to  aid  appellee  in  compelling, 
if  possible,  the  payment  of  his  judgment 
by  appellant,  F.  G.  Rudolph,  as  adminis- 
trator of  the  estate  of  Lon  Wells,  deceased, 
filed  in  the  suit  in  equity  his  answer,  which 
he  made  a  cross  petition  against  the  ap- 
pellant, and  therein  asked  the  court  to 
adjudge  that  appellant  be  required  to  an- 
swer and  defend  the  action  and  compelled 
to  pay  and  discharge  the  liability  of  the 
estate  of  Lon  Wells,  deceased,  to  the  ap- 
pellee, Martin,  basing  the  relief  thus  asked 
on  the  allegations  in  the  answer  and  cross 
petition  that  appellant,  for  a  valuable  con- 
sideration paid  to  it  by  the  decedent.  Wells, 
issued  and  delivered  to  him  during  his  life- 
time its  policy,  in  and  by  the  provisions 
of  which  it  obligated  itself  to  pay  all  dam- 
ages that  might  be  caused  to  any  person 
through  the  negligent  operation  of  the  auto- 
mobile owned  by  the  decedent,  and  to  in- 
demnify and  hold  the  decedent  harmless  as 
to  any  damages  that  might  result  to  a 
third  person  by  paying  same  when  ascer- 
tained by  a  judgment  recovered  against  the 
assured  by  the  person  injured.  By  an 
amendment  the  administrator  made  more 
specific  various  averments  of  his  original 
answer  and  cross  petition,  alleged  the  in- 
solvency of  the  estate  of  his  decedent,  that 
he  had  received  but  $2.92  by  way  of  assets 
of  the  estate,  which  he  had  paid  to  appellee^ 
and  prayed  for  himself,  as  administrator, 
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a  personal  judgment  against  appellant  for 
the  amount  of  the  judgment  which  appellee 
had  recovered  against  him  as  the  adminis- 
trator of  Wells's  estate. 

To  the  petition,  as  amended,  and  the 
answer  and  cross  petition  of  the  adminis- 
trator, as  amended,  appellant  filed  demur- 
rers. The  court  sustained  the  demurrer 
to  the  answer  and  cross  petition  of  the 
administrator,  as  amended,  and,  the  latter 
failing  to  plead  further,  his  answer  and 
cross  petition,  as  amended,  was  dismissed. 
From  that  ruling  the  administrator  failed 
to  appeal. 

Appellant's  demurrer  to  the  petition,  as 
amended,  was  overruled  by  the  court,  to 
which  ruling  it  excepted.  It  thereupon  filed 
an  answer  wherein,  after  traversing  the 
aflirmativc  matter  of  the  petition,  as  amend- 
ed, it  in  substance  alleged:  First,  that  by 
its  terms  no  liability  could  result  to  it 
upon  the  policy  it  issued  to  Wells,  except 
for  a  loss  sustained  and  actuaUy  pstid  in 
money  by  the  latter  or  his  administrator 
in  satisfaction  of  a  final  judgment,  rendered 
after  a  trial  in  an  action  against  the  as- 
sured or  his  administrator  by  the  person 
injured  by  the  assured's  negligent  opera- 
tion of  his  automobile,  and  that  no  such 
loss  was  ever  paid  in  money  by  the  as- 
sured or  his  administrator;  second,  that 
its  taking  control  of  the  defense  in  the 
action  brought  by  appellee  against  the  as- 
sured was  a  right  given  it  by  the  policy,  the 
exercise  of  which  did  not  make  the  judg- 
ment recovered  by  appellee  binding  upon  it 
or  estop  it  to  deny  liability  on  the  policy, 
because,  by  the  terms  of  the  policy,  the 
judgment  is  prevented  from  having  such 
effect. 

To  this  answer  appellee  interposed  a  de- 
murrer, which,  after  first  overruling,  the 
court  sustained.  To  this  ruling  appellant 
excepted,  and,  as  it  failed  to  plead  further, 
the  court  adjudged  that  appellee  recover  of 
it  the  sum  of  $4,500,  being  the  amount 
of  the  judgemnt  previously  obtained  by 
appellee  against  Wells's  administrator,  with 
6  per  cent  interest  from  February  12,  1913, 
and  its  costs  expended  in  this  and  the 
original  action,  for  all  of  which  execution 
was  awarded.  This  appeal  seeks  the  re- 
versal of  that  judgment,  and  the  question 
which  it  presents  for  decision  has  not  been 
passed  on  in  this  jurisdiction,  though  it 
seems  to  have  been  well  settled  in  numer- 
ous other  jurisdictions. 

The  judgment  of  the  circuit  court,  if 
sustained,  must  be  made  to  rest  upon  one 
of  two  grounds:  Either  that  the  recovery 
of  the  judgment  by  appellee  against  Wells's 
administrator  was  a  loss  actuallv  sustained 
by  the  estate  of  the  assured  in  the  moaning 
of  the  policy,  for  which  appellant  became 
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liable,  without  the  payment  di  the  judg* 
ment  by  the  assured  or  his  administrator 
in  money;  or  that  appellant,  having  taken, 
charge  of  the  defense  in  the  original  action 
of  the  appellee,  Martin,  against  Lon  Wells,, 
as  its  policy  provided  it  might  do,  is  con- 
cluded by  the  judgment  rendered  in  that 
action,  and  therefore  estopped  to  deny  its 
liability  therefor  under  the  policy.  ^Vhethe^ 
either  of  these  propositions  is  sustained  by 
the  provisions  of  the  policy  wc  muat  now 
determine. 

The  character  of  the  indemnity  provided 
by  the  policy  is  set  forth  in  clauses  I  and 
2  thereof: 

"(1)  To  indemnify  the  person,  firm,  or 
corporation,  named  in  statement  1  of  the 
Schedule  of  Statements  and  herein  called 
the  assured,  against  loss  from  the  liability 
imposed  by  law  upon  the  assured  for  dam- 
ages on  account  of  bodih'  injuries  or  death 
suffered  by  any  person  or  persons  as  the 
result  of  an  accident  occurring  while  this 
policy  is  in  force  and  caused  by  reason 
of  the  use,  ownership,  or  maintenance  of 
any  of  the  automobiles  described  in  state- 
ment 4  of  the  said  schedule,  while  used  as 
described  in  statement  6  of  the  said  sched- 
ule within  the  limits  of  the  United  States 
of  America,  Canada,  and  Mexico. 

"(2)  To  defend  in  the  name  and  on 
behalf  of  the  assured  anv  suit  broujrht 
against  the  assured  to  enforce  a  claim, 
whether  groundless  or  not,  for  damages  on 
account  of  bodily  injuries  or  death  suffered, 
or  alleged  to  have  been  suffered,  by  any 
person  or  persons  within  the  limits  desig- 
nated in  the  preceding  paragraph  and  under 
the  circumstances  therein  described,  and 
as  the  result  of  an  accident  occurring  while 
this  policy  is  in  force." 

The  indemnity  afforded  is  subject  to  cer- 
tain conditions,  specified  in  clauses  A  to  T, 
inclusive,  contained  in  the  policy.  Clause 
A  provides:  **Upon  the  occurrence  of  an 
accident  the  assured  shall  give  immediate 
written  notice  thereof,  with  the  fullest 
information  obtainable  at  the  time,  to  tho 
company  at  its  home  office  or  to  the  agent 
who  has  countersigned  this  policy.  If  a 
claim  is  made  on  account  of  such  accident 
the  assured  shall  give  like  notice  thereof 
with  full  particulars.  If  thereafter  any  suit 
is  brought  against  the  assured  to  enforce 
such  a  claim,  the  assured  shall  immediately 
forward  to  the  company  at  its  home  office 
every  summons  or  other  process  as  soon 
as  the  same  shall  have  been  served  oA  him. 
The  company  reserves  the  right  to  settle 
any  claim  or  suit.  Whenever  requested  by 
the  company,  the  assured  shall  aid  in  secur- 
ing information,  evidence,  and  the  attend- 
ance of  witnesses;  in  effecting  settlements; 
and  in  prosecuting  appeals.     The  assured 
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shall  at  all  times  render  to  the  company 
all  co-operation  and  assistance  within  his 
power." 

Clause  E:  "The  assured  shall  not  volun- 
tarily assume  any  liability,  nor  interfere 
in  any  negotiations  or  legal  proceedings 
conducted  by  the  company  on  account  of 
any  claim,  nor,  except  at  his  own  cost, 
settle  any  claim,  nor  incur  any  other  ex- 
pense without  the  written  consent  of  the 
company  previously  given,  except  that  he 
may  provide  at  the  time  of  the  accident, 
and  at  the  cost  of  the  company,  such  imme- 
diate surgical  relief  as  is  imperative." 

Clause  K,  which  more  particularly  con- 
cerns the  question  involved  in  the  instant 
case,  is  as  follows:  **No  action  shall  be 
brought  against  the  company  under  or  by 
reason  of  this  policy  unless  it  shall  be 
brought  by  the  assured  for  a  loss,  defined 
hereunder,  after  final  judgment  has  been 
rendered  in  a  suit,  described  hereunder,  and 
within  two  years  from  the  date  of  such 
judgment,  to  wit,  for  a  loss  that  the  as- 
sured has  actually  sustained  by  the  as- 
sured's  payment  in  money — (a)  of  a  final 
judgment  rendered  after  a  trial  in  a  suit 
against  the  assured;  (b)  of  the  expenses 
(excluding  any  payment  in  settlement  of 
a  suit  or  judgment)  incurred  by  the  as- 
sured in  the  defense  of  a  suit  against  the 
assured.  The  company  does  not  prejudice 
by  this  condition  any  defenses  against  such 
action  that  it  may  be  entitled  to  make  under 
this  policy.** 

By  clause  R  of  the  policy  the  company's 
liability  for  loss  from  an  accident  resulting 
either  in  bodily  injuries  to  or  in  the  death 
of  one  person  is  limited  to  $5,000,  and  such 
expenses  as  it  may  incur  in  defending  any 
suit,  including  the  interest  on  any  verdict 
or  judgment  and  any  costs  taxed  against 
the  assured. 

In  view  of  the  great  weight  of  authority 
to  that  effect,  it  is  our  conclusion  that 
the  policy  here  involved  indemnifies  against 
loss,  and  not  against  liability.  This  seems 
clearly  to  appear  from  clause  K,  which 
declares:  '*No  action  shall  be  brought 
against  the  company  under  or  by  reason 
of  this  policy  unless  it  shall  be  brought  by 
the  assured  for  a  loaSf  defined  hereunder, 
after  final  judgment  has  been  rendered  in 
a  suit,  described  hereunder,  and  within  t\yo 
years  from  the  date  of  such  judgment,  to 
wit,  for  a  loss  that  the  assured  has  actually 
sustained  hy  the  assured* s  payment  in 
money — (a)  of  a  final  judgment  rendered 
after  a  trial  in  a  suit  against  the  as- 
sured.    .     .     .* 

It  is  not  perceived  that  the  meaning  of 
the  foregoing  provisions  of  clause  K  is 
affected  by  the  stipulations  in  the  preceding 
elauses:  indeed,  a  compliance  with  clause 
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K  is  made  a  condition  precedent  to  any 
right  of  action  on  the  policy.  The  policy 
is  one  of  indemnity  against  loss  actually 
sustained  and  paid  in  money  b}'  the  as- 
sured, without  regard  to  who  assumes  the 
defense  or  whether  it  is  successfully  or 
unsuccessfully  made.  In  the  preceding 
clauses,  A  and  E,  the  appellant  reserved 
the  privilege  and  assumed  the  obligation 
of  defending  or  settling  claims  for  damages 
covered  by  the  policy,  and  the  assured 
undertook  to  furnish  all  needful  assistance 
in  making  a  defense,  and  agreed  that  he 
would  not  voluntarily  assume  any  liabil- 
ity, interfere  in  any  negotiations  or  legal 
proceedings  that  might  be  conducted  by 
appellant  on  account  of  any  claim  for  such 
damages,  nor  settle  such  claim  at  his  own 
cost  without  written  consent  of  appellant. 
But  there  is  nothing  in  any  provision  of 
clauses  A  and  E  which  actually  or  by 
implication  declares  that,  in  the  event  such 
defense  as  appellant  might  make  to  an 
action  brought  against  the  assured  for  dam- 
ages should  be  unsuccessful,  it  would  pay 
the  judgment.  The  question  of  payment 
is  confined  to,  and  provided  for  in,  clause 
IC.  It  would  therefore  seem  to  follow  tliat 
the  fact  that  appellant  made  defense  for 
the  assured  or  his  administrator  in  the 
action  for  damages  brought  by  appellee  did 
not  estop  it  from  denying  liability  under 
its  policy  in  the  present  action.  The  right 
to  defend  being  given  appellant  by  the 
policy,  we  must  suppose  that  the  burden 
of  making  the  defense  was  assumed  for  tho 
reason  that  the  award  to  be  made  in  that 
action  might  finally  be  the  measure  of 
appellant's  own  responsibility,  and,  in- 
deed, would  have  been,  if  the  administrator 
of  the  assured  had,  a,s  provided  by  clause 
K,  paid  the  judgment  recovered  against  him 
by  appellee.  But,  in  view  of  the  provisions 
of  the  policy  to  the  contrary,  the  act  of 
appellant  in  defending  the  action  for  dam- 
ages in  behalf  of  the  assured  or  his  admin- 
istrator was  not  an  agreement,  and  did  not 
constitute  an  undertaking,  to  pay  appel- 
lee's judgment  for  the  assured  or  his  ad- 
ministrator. 

We  are  unable  to  see  that  the  doctrine 
of  privity  of  contract,  invoked  by  appellee's 
counsel,  can  have  any  application  here.  The 
policy  in  question  was  not  written  for  the 
protection  of  appellee,  or  even  remotely  for 
his  benefit.  Its  sole  object  was  to  indemnify 
the  assured,  Wells,  against  loss  sustained 
and  paid.  As  said  in  15  Cyc.  subd.  8,  p. 
1038;  "Insurance  under  a  policy  of  this 
kind  is  a  matter  wholly  between  the  insur- 
ance company  and  the  assured,  in  which  the 
employee  has  no  legal  or  equitable  interest 
any  more  than  in  any  other  property  be- 
longing   absolutely    to    the    assured.      The 
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assured  may  ase  the  proceeds  of  a  settle- 
ment made  by  him  with  the  insurance  com- 
pany as  he  sees  lit,  as  there  is  no  privity 
of  contract  between  the  assured  and  the 
employee." 

Whatever  obligation  arises  out  of  a  con- 
tract is  due  to  the  person  to  whom  the 
obligation  exists  or  is  made.  Therefore  an 
action  for  the  breach  of  a  contract  can, 
as  a  rule,  be  brought  only  by  one  who  is 
a  party  to  the  contract.  An  exception  is 
allowed  in  the  case  of  the  third  party, 
for  whose  benefit  a  contract  is  made.  In 
such  case  he  may  be  allowed  to  bring  an 
action  in  his  own  name,  but  it  must  be 
made  to  appear  that  when  the  contract  wm 
made  some  obligation  or  duty  was  owing 
from  the  promisee  in  the  contract  to  the 
party  to  be  benefited,  and  not  merely  that 
the  performance  of  the  contract  might  be 
made  to  benefit  him.  If  this  were  not  true, 
one's  responsibility  for  not  carrying  out  his 
agreement  with  another  would  have  no 
limit,  as  the  ill  effects  of  his  failure  to  do 
so  could  be  taken  advantage  of  by  one 
claiming  to  be  affected,  even  to  a  remote 
degree.  Cardwell  v.  Atwater,  15  Ky.  L. 
Rep.  570;  Triplett  v.  Helm,  5  J.  J.  Alarsh. 
651;  Powell  v.  Eve,  2  Bibb.  317;  Mobile  L. 
Ins.  Co.  V.  Brame,  95  U.  S.  754,  24  L.  ed. 
580;  Carter  v.  -®tna  L.  Ins.  Co.  76  Kan. 
275,  11  L.R.A(N.S.)  1155,  91  Pac.  178. 
Manifestly,  the  doctrine  of  privity  can  have 
no  place  in  the  consideration  of  this  case, 
as  it  is  excluded  by  the  terms  of  the  policy, 
which  make  it  a  contract  exclusively  for  the 
benefit  of  the  assured,  and  confines  to  him 
the  right  of  action  against  the  insurance 
company,  which  even  he  cannot  bring  until 
he  sustains  a  loss  by  the  payment  in  money 
of  a  liability.  For  these  reasons  the  author- 
ities) cited  by  appellee's  counsel  as  bearing 
on  this  aspect  of  the  case  are  inapplicable. 

We  have  been  referred  to  a  great  number 
of  cases  which  sustain  appellant's  conten- 
tion, and  but  two  holding  to  the  contrary. 
Among  those  of  the  class  first  mentioned 
is  that  of  Ford  v.  .^tna  L.  Ins.  Co.  70 
Wash.  29,  126  Pac.  69,  decided  by  the  su- 
preme court  of  Washington  August  26,  1911. 
Ford,  the  plaintiff,  was  an  employee  of  two 
structural  iron  contractors  named  Derrick, 
and  he  attempted  to  compel  the  ^Etna  Life 
Insurance  Company  to  pay  a  judgment  for 
$2,476  and  costs,  which  he  had  previously 
obtained  against  the  Gerricks  in  an  action 
for  damages  asserted  for  injuries  he  sus- 
tained through  the  Gerricks'  negligence. 
The  latter  held  an  employer's  liability  pol- 
icy issued  by  the  -^tna  Life  Insurance  Com- 
pany, by  the  terms  of  which  the  Mtnsi 
Company  had  assumed  the  defense  of  the 
suit  which  had  been  brought  by  Ford  against 
the  Gerricks.  After  Ford  recovered  judg- 
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ment  against  the  Gerricks,  the  latter  be- 
came insolvent,  and  paid  no  part  of  the  ' 
judgment.  Thereupon  Ford  obtained  a  writ 
of  garnishment  against  the  JEtnsi  Life  In- 
surance Company,  requiring  it  to  appear 
and  answer  upon  oath  as  garnishee.  The 
i^tna  Company  answered  that  it  was  not 
then,  when  the  writ  was  served  upon  it, 
indebted  to  the  Gerricks  in  any  sum,  and 
did  not  have  any  property  or  effects  of 
the  Gerricks  in  its  possession.  It  at  the 
same  time  filed  an  answer  admitting  the 
issuance  of  a  casualty  policy  to  the  Ger- 
ricks, which  contained  the  following  pro- 
visions: 

"B.  If  suit  is  brought  against  the  as- 
sured to  enforce  a  claim  for  damages  cov- 
ered by  this  policy,  he  shall  immediately 
forward  to  the  company  every  summons  or 
other  process  as  soon  as  the  same  shall 
have  been  served  on  him,  and  the  company 
will,  at  its  own  cost,  defend  such  suit  in 
the  name  and  on  behalf  of  the  as- 
sured.    .     .     . 

"D.  No  action  shall  lie  against  the  com- 
pany to  recover  for  any  loss  .  .  ,  or 
expense  under  this  policy  unless  it  shall 
be  brought  by  the  assured  for  loss  .  .  . 
or  expense  actually  sustained  and  paid  in 
money  by  him  after  actual  trial  of  the 
issue:" 

The  insurance  company  also  admitted 
that  it  had  defended  for  the  Gerricks  the 
suit  brought  against  them  by  Ford,  and 
it  was  contended  by  the  latter  that  by 
thus  defending  and  taking  entire  charge 
of  the  litigation  the  insurance  company 
assumed  the  payment  of  the  judgment  re- 
covered by  Ford  against  the  Gerricks,  and 
that  condition  D  of  the  policy,  above  quoted, 
did  not  apply,  and,  further,  that  the  insur- 
ance was  thereby  changed  from  an  indem- 
nity to  liability  insurance;  but,  in  rejecting 
this  contention,  the  supreme  court  of  Wash- 
ington in  its  opinion  said:  "The  policy 
indemnifies  against  loss,  and  not  against 
liability.  It  seems  quite  clear  that  the 
liability  in  clause  D  for  loss  'actually  sus- 
tained and  paid  in  money  by  him  after 
actual  trial  of  the  issue'  is  not  enlarged 
or  changed  by  the  stipulations  in  the  pre- 
ceding clauses,  but  that  a  compliance  wiUi 
its  terms  is  made  a  condition  precedent  to 
any  right  of  action  on  the  policy.  In 
short,  the  policy  is  one  of  indemnity  against 
loss  actually  sustained  and  paid  in  money 
by  the  assured,  without  regard  to  who  as- 
sumes the  defense.  In  clause  B  the  appel- 
lant reserved  the  privilege  and  assumed  the 
obligation  of  defending  clainn  for  damages 
covered  by  the  policy.  But  this  does  not 
imply  that,  in  the  event  the  defense  is 
I  unsuccessful,  it  will  pay  the  judgment.  The 
question    of   payment    is    provided    for    in 
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dame  B.  This  ia  tlie  interpretation  we 
put  upon  A  similar  policy  in  Fuget  Sound 
Impror.  Co.  t.  Frankfort  Marine,  Acci.  & 
Plate  Glaas  Ins.  Co.  52  Wash.  124,  100  Pac. 
100,  and  Sheard  v.  United  States  Fidelity 
&  G.  Co.  68  Wash.  29,  107  Pac.  1024,  100 
Pac.  276.  The  same  construction  has  been 
given  to  like  policies  in  other  jurisdictions. 
Finley  v.  United  States  Casualty  Co.  113 
Tenn.  592,  83  S.  W.  2,  3  Ann.  Cas.  962; 
Frye  v;  Bath  Gas  &  E.  Co.  97  Me.  241, 
69  LJI.A.  444,  04  Am.  St.  Rep.  500,  64  Atl. 
395;  Connolly  v.  Bolster,  187  Mass.  266,  72 
N.  E.  981;  Clark  v.  Bonsai,  157  N.  C.  270, 
48  L.R-A.(N.S.)  191,  72  S.  E.  954;  Carter 
V.  -ffitna  L.  Ins.  Co.  76  Kan.  275,  11 
L.R.A.(N.S.)  1155,  91  Pac.  178;  Cayard  v. 
Robertson,  123  Tenn.  382,  30  L.R.A.(N.S.) 
1224,  131  S.  W.  864,  Ann,  Cas.  1912C,  162; 
O'Connell  v.  New  York,  N.  H.  &  H.  R.  Co. 
187  Mass.  272,  72  N.  E.  979;  Appel  v.  Peo- 
ple's Surety  Co.  148  App.  Div.  70,  132  N.  Y. 
8iipp.  200;  Conqueror  Zinc  &  Lead  Co.  ▼. 
MtnsL  L.  Ins.  Co.  152  Mo.  App.  332,  133 
S.  W.  156." 

In  referring  to  the  legal  effect  of  the 
defense  made  by  the  insurance  company 
to  the  suit  brought  by  Ford  against  the 
Gcrricks,  the  court,  relying  on  Carter  v. 
iEtna  Ins.  Co.  76  Kan.  275,  11  L.R.A.(N.S.) 
1155,  01  Pac.  178,  further  said:  "The  fact 
that  the  insurance  company  made  the  de- 
fense for  the  bridge  company  against  plain- 
iifTs  claim  for  damages  did  not  estop  it 
from  denying  liability  under  its  contract. 
The  right  to  defend  was  specifically  given 
by  the  contract,  and  this  burden  was  as- 
sumed for  the  reason  that  the  award  to  be 
made  in  the  proceeding  might  ultimately 
be  the  measure  of  its  own  liability.  To 
defend  the  action  in  behalf  of  the  assured 
was  in  no  sense  an  agreement  to  pay  the 
plaintiff's  judgment,  and  could  not  hare 
misled  the  plaintiff." 

In  Connolly  v.  Bolster,  187  Mass.  266, 
72  N.  E.  981,  the  supreme  court  of  Massa- 
chusetts construed  a  policy  similar  to  the 
one  involved  in  the  instant  case,  in  doing 
which  it  disagi'eed  with  the  conclusion 
reached  by  the  supreme  court  of  New  Hamp- 
shire in  Sanders  v.  Frankfort  Marine,  Acci. 
A  Plate  Glass  Ins.  Co.  72  N.  H.  485,  101 
Am.  St.  Rep.  688,  57  Atl.  655,  one  of  the 
two  cases  which  sustain  the  contention  of 
the  appellee  here.  In  the  opinion  it  is 
said:  "The*  conclusion  that  payment  of 
the  judgment  recovered  by  the  employee 
was  not^a  condition  precedent  to  an  action 
on  the  policy  was  reached  in  Sanders  v. 
Frankfort  Marine,  Acci.  &  Plate  Glass  Ins. 
Co.  on  these  grounds:  The  word  'defend' 
in  the  second  clause  means  to  protect  and 
secure  against  attack, — ^'in  short,  to  success- 
fully defend,' — and  therefore  included  an 
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obligation  on  the  part  of  the  company  to 
pay  the  judgment,  if  the  case  defended 
resulted  in  a  judgment  against  the  assured; 
that  the  second  clause  of  the  general  agree^ 
ments,  so  construed,  was  not  consistent 
with  the  eighth  clause  of  the  general  agree- 
ments, which  stipulates,  in  terms,  that  'no 
action  shall  lie  against  the  company  as 
respects  any  loss  under  this  policy,  unless 
it  shall  be  brought  by  the  assured  himself 
to  reimburse  him  for  loss  actually  sustained 
and  paid  by  him  in  satisfaction  of  a  judg- 
ment after  trial  of  the  issue;'  that,  if  the 
eighth  clause  is  construed  to  cover  cases 
of  which  the  insurance  company  has  as- 
sumed the  defense,  it  is  inconsistent  with 
the  second  clause  so  construed,  and  conse- 
quently the  eighth  clause  must  be  construed 
not  to  cover  those  cases,  but  to  be  confined 
to  cases  of  which  the  insurance  company 
has  not  assumed  the  defense." 

Rejecting  this  view,  the  court  said:  ''We 
are  of  opinion,  however,  in  the  first  place, 
that  the  word  'defend'  in  the  second  clause 
is  to  have  its  iMitural  import;  that  it  means 
here  what  it  means  when  counsel  are  re* 
tained  to  defend  an  action;  and  that  it  is 
not  to  be  extended  beyond  that,  and  to 
mean  to  'successfully  defend.'  In  the  sec- 
ond place,  the  second  clause  is  an  obliga- 
tion in  addition  to  the  obligation  to  in- 
demnify the  assured  against  loss,  like  the 
suing  and  laboring  clause  in  a  marine  policy, 
and  not  a  clause  qualifying  the 
main  obligation  of  the  policy  to  'indemnify' 
against  loss  from  liability  for  damages  on 
account  of  bodily  injuries  to  employees 
caused  by  negligence  of  the  assured.  The 
object  of  this  second  clause  is  plain  when 
taken  in  connection  with  the  third.  It 
is  plainly  inserted  as  an  additional  obliga* 
tion  and  privilege  for  the  protection  of  the 
insurance  company,  on  tho  assumption  that 
it  is  for  the  pecuniary  interest  of  the  com- 
pany to  be  given  the  conduct  of  and  to 
defend  the  action  which  is  to  fix  its  liability 
and  the  amount  to  be  paid  when  liable, 
rather  than  to  leave  that  matter  to  be 
dealt  with  by  the  several  persons  insured, 
respectively.  .  .  .  Whether  the  insur- 
ance company  is  bound  to  pay  the  judg- 
ment depends  upon  the  terms  of  its  agree- 
ment to  indemnify  the  assured  against  loss, 
and  the  eighth  clause  in  terms  provides  that 
no  action  shall  lie  for  'any  loss  under,  this 
policy'  unless  brought  by  the  assured  'to 
reimburse  him  for  loss  actually  sustained 
and  paid  by  him  in  satisfaction  of  a  judg- 
ment after  trial  of  the  issue.'" 

The  same  court  in  another  opinion,  hand- 
ed down  the  same  day,  in  the  case  of 
O'Connell  v.  New  York,  N.  H.  &  H.  R.  Co. 
187  Mass.  272,  72  N.  E.  979,  also  held 
that    the   fact   that    the    surety   company 
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undertook  the  defense  of  an  action  growing 
out  of  injuries  to  a  servant  of  the  assured 
did  not  estop  it  from  denying  that  the 
case  was  covered  by  the  policy,  and  did 
not  preclude  it  from  relying  on  the  pro- 
vision of  the  policy  making  payment  of  the 
judgment  by  the  assured  a  condition  pre- 
cedent to  an  action  on  the  policy. 

Cayard  v.  Robertson,  123  Tenn.  382,  30 
L.R.A.(N.S.)  1224,  131  S.  W.  864,  Ann. 
Cas.  1912C,  152,  is  also  an  analogous  case. 
Cayard  recovered  a  judgment  of  $5,000  dam- 
ages against  Robertson  &  Hobbs  for  in- 
juries sustained.  The  latter  did  not  pay 
the  judgment,  nor  could  it  be  collected  from 
them,  because  of  their  insolvency.  Robert- 
F^on  &  Hobbs  held  an  indemnity  policy  from 
the  Amsterdam  Casualty  Company  similar 
to  that  in  the  instant  case.  A  bill  in  equity 
was  instituted  by  Cayard  against  Robert- 
son &  Hobbs  and  the  Casualty  Company 
for  the  purpose  of  collecting  the  judgment 
from  the  Casualty  Company.  The  policy 
contained  the  following  provisions: 

"(2)  If  thereafter  any  suit  is  brought 
agaiiist  the  assiured  to  enforce  a  claim  for 
damages  on  account  of  an  accident  covered 
by  this  policy,  immediate  notice  thereof 
shall  be  given  to  the  company,  and  the  com- 
pany shall  defend  such  suit  in  the  name 
and  on  behalf  of  the  assured,  or  settle  the 
same. 

"(7)  Ko  aetion  shall  lie  against  the  com- 
pany as  respects  any  loss  under  this  policy, 
unless  it  shall  be  brought  by  the  assured 
himself,  to  reimburse  him  for  loss  actually 
sustained  and  paid  by  him  in  satisfaction 
of  a  final  judgment  after  trial  of  the  issue." 

In  directing  the  dismissal  of  the  bill  the 
supreme  court  of  Tennessee  held  that  an 
employee  obtaining  a  judgment  against  his 
employer  for  a  personal  injury  would  not, 
on  the  insolvency  of  the  latter,  be  entitled 
to  a  decree  against  an  insurer  in  an  in- 
demnity policy,  stipulating  indemnity  to 
the  employer  against  loss  for  damages  on 
account  of  bodily  injuries,  and  that  no  ac- 
tion would  lie  against  the  insurer  unless 
brought  by  the  employer  to  reimburse  him- 
self for  loss  actually  sustained, — i.  e.,  paid, 
—although  the  insurer,  following  the  hap- 
pening of  the  accident  and  notice  thereof, 
took  exclusive  control  of  the  negotiations 
for  a  settlement  and  of  the  defepse  of  the 
action  brought  by  the  employee  for  his  inju- 
ries. This  ruling  seems  to  have  been  rested 
upon  the  ground  that  there  was  no  privity 
of  contract  between  the  servant  injured  and 
the  insurance  company;  that  the  fund  pro- 
viding for  an  indemnity  is  not  a  trust  fund ; 
and  that  the  loss  contemplated  was  that 
which  the  master  would  sustain  by  the 
satisfaction  of  the  judgment  obtained 
against  him  by  the  servant.  Among  other 
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^things,  it  is  in  the  opinion  said:  "We  had 
occasion  in  Finley  v.  United  States  Casualty 
Co.  113  Tenn.  502,  83  S.  W.  2,  3  Ann.  Cas. 
062,  to  consider  a  policy  in  all  material 
respects  like  the  one  at  bar.  We  there 
recognized  the  distinction  made  by  the  au- 
thorities between  a  policy  insiu'ing  an  em- 
ployer against  liability  and  one  agreeing 
to  indemnify  the  assured  'against  loss  from 
liability  for  damages,'  and  it  was  held  that 
the  policy  then  in  question  was  of  the  latter 
character,  and,  further,  that  the  amount  of 
the  insurance  provided  for  in  the  policy  did 
not  become  available  until  the  payment  of 
the  loss  by  the  assured,  and  could  not  be 
impounded  by  an  employee  and  appropri- 
ated by  him  to  an  unsatisfied  judgment 
against  his  employer." 

It  also  appears  from  the  opinion  that 
counsel  for  Cayard  relied  upon  the  case  of 
Sanders  v.  Frankfort  ^larine,  Acci.  &  Plate 
Glass  Ins.  Co.  72  X.  H.  485,  101  Am.  St. 
Rep.  688,  57  Atl.  655,  in  support  of  their 
contention,  but  that  the  court  refused  to 
accept  the  construction  of  the  policy  adopt- 
ed in  that  case. 

In  line  with  the  cases  referred  to  is  that 
of  Pfeiler  v.  Penn  Allen  Portland  Cement 
Co.  240  Pa.  468,  87  Atl.  623,  decided  April 
28,  1913.  The  facts,  as  weU  as  the  court's 
conclusion  of  law,  will  fully  appear  in 
tlie  following  excerpt  from  the  opinion: 
'The  plaintiff  obtained  a  judgment  in  an 
action  for  personal  injuries  against  i^e 
Penn  Allen  Portland  Cement  Company 
which  became  insolvent  and  was  adjudged 
a  bankrupt.  He  filed  a  bill  for  subroga- 
tion to  the  rights  of  the  cement  company 
under  an  indemnity  policy  of  accident  insur- 
ance issued  to  it  by  the  ^tna  Life  Insur- 
ance Company,  and  for  a  decree  requiring 
the  insurance  company  to  pay  to  him  the 
amount  of  his  judgment  against  the  cement 
company.  The  court  sustained  a  demurrer 
and  dismissed  the  bill.  The  insurance  pol- 
icy provided  that  'no  action  shall  lie 
against  the  company  to  recover  for  any 
loss  or  expense  under  this  policy  unless  it 
shall  be  brought  by  the  assured  for  loss 
or  expense  actually  sustained  and  paid  in 
money  by  him  after  actual  trial  of  the 
issue,  nor  unless  such  action  is  brought 
within  two  years  after  payment  of  such 
loss  or  expense.'  The  cement  company  has 
paid  nothing,  and,  under  the  express  terms 
of  its  contract,  it  is  not  entitled  to  recover 
from  the  insurance  company.  Since  it  has 
no  right  of  action,  there  is  nothing  >to  which 
the  plaintiff  could  be  subrogated.  For  this 
reason  the  bill  was  dismissed  by  the  learned 
judge  of  the  common  pleas,  and  in  the  decree 
entered  we  fully  concur." 

In   Clark   v.  Bonsai,  157   N.   C.   270,  48 
L.R.A.(N.S.)    191,  72  S.  E.  954,  the  same 
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question  was  conetidered.  Followittg  a  state* 
ment  of  the  facts,  it  is  in  the  opinion  said: 
"In  construing  contracts  of  this  character, 
the  courts  haye  generaUy  held  that,  if  the 
indemnity  is  clearly  one  against  loss  or 
damagei,  no  action  will  lie  in  favor  of  the 
insured  till  some  damage  has  been  sus- 
tained, either  by  payment  of  the  whole 
sum  or  some  part  of  an  employee's  claim; 
but  if  the  stipulation  is,  in  effect,  one 
indemnifying  against  liability,  a  right  of 
action  accrues  when  the  injury  occurs;  or, 
in  some  instances,  when  amount  and  right- 
fulness of  the  claim  have  been  established 
by  judgment  of  some  court  having  jurisdic- 
tion,—this,  according  to  the  terms  of  the 
policy;  but,  unless  the  contract  expressly 
provides  that  it  is  taken  out  for  the  benefit 
of  the  injured  employees  and  payment  of 
recoveries  by  them,  none  of  the  cases  hold 
that  an  injured  employee  may,  in  the  first 
instance,  proceed  directly  against  the  in- 
surance company.  ...  An  ordinary 
indemnity  contract  of  this  character  is 
not  made  for  the  benefit  of  the  employee, 
either  in  its  express  terms  or  in  its  under- 
lying purpose.  It  is  made  for  the  protec- 
tion ajod  the  indemnity  of  the  employer, 
fortifying  him  against  unexpected  and  un- 
certain demands  which  might  otherwise 
prove  disastrous  to  his  business,  and  the 
rights  arising  under  such  a  contract  are  his 
property,  and  actions  to  recover  the  same 
are,  and  should  be,  under  his  control.  The 
nature  of  the  contract  and  the  principles 
applicable  are  well  stated  in  one  of  the 
Massachusetts  cases  (Bain  v.  Atkins,  181 
Mass.  240,  57  L.R.A.  791»  92  Am.  8t.  Rep. 
411,  63  N.  £.  414,  as  follows:  'Th«  only 
parties  to  the  contract  of  insurance  were 
Atkins  and  the  .company.  The  considera- 
tion for  the  company's  promise  came  from 
Atkins  alone,  and  the  promise  was  only  to 
him  and  his  legal  representatives.  Not 
only  was  the  plaintiff  not  a  party  to  either 
the  consideration  or  the  contract,  but  the 
terras  of  the  contract  do  not  purport  to 
promise  an  indemnity  for  the  benefit  of 
any  person  other  than  Atkins.  The  policy 
only  purports  to  insure  Atkins  and  his 
legal  representatives  against  legal  liability 
for  damages  respecting  injuries  from  acci- 
dents to  any  person  or  persons  at  certain 
places  within  the  time  and  under  the  cir- 
cumstances defined.  It  contains  no  agree- 
ment that  the  insurance  shall  innre  to  the 
benefit  of  the  person  accidentally  injured, 
and  no  language  from  which  such  an  under- 
standing or  intention  can  be  implied.  At- 
kins was  under  no  obligation  to  procure 
insurance  for  the  benefit  of  the  plaintiff, 
nor  did  any  relation  exist  between  the  plain- 
tiff and  Atkins  which  could  give  the  latter 
the  right  to  procure  insurance  for  the  bene- 
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fit  of  the  plaintiff.  The  only  correct  state- 
ment of  the  situation  is  simply  that  the 
insurance  was  a  matter  wholly  between  the 
company  and  Atkins,  in  which  the  plaintiff 
had  no  legal  or  equitable  interest,  any  more 
than  in  any  other  property  belonging  abso- 
lutely  to  Atkins.'"  • 

The  same  conclusion  with  respect  to  a 
similar  policy  was  reached  by  the  supreme 
court  of  Iowa  in  Cushman  v.  Carbon  dale 
Fuel  Co.  122  Iowa,  656,  98  N.  W.  509.  In 
that  case  the  person  injured,  having  ob- 
tained a  judgment  against  the  assured 
therefor  and  failing  to  collect  same,  brought 
an  action,  as  here  attempted,  against  the 
insurer,  to  compel  the  payment  of  the  judg- 
ment by  the  latter.  The  relief  prayed  was 
denied,  the  court  saying:  "The  obligation 
of  the  guarantee  company  was  for  the  pro- 
tection of  the  fuel  company  alone.  The 
plaintiff  was  not  a  party  to  the  contract, 
and  had  no  legal  rights  thereunder.  While 
the  policy  provided  that  the  guarantee  com- 
pany might  appear  and  defend  for  the  fuel 
company  in  any  action  brought  against  it 
for  personal  injuries,  such  provision  was 
for  the  protection  of  the  guarantee  com- 
pany alone,  and  imposed  no  liability  updn 
it  beyond  the  terms  of  the  contract.  A 
court  of  equity  can  no  more  disregard  the 
express  provisions  of  the  contract  than 
could  a  court  of  law,  and  neither  can  make 
a  new  contract  for  the  parties  which  would 
impose  a  liability  not  originally  contracted 
for;  hence,  whatever  relief  a  court  of  chan- 
cery might  grant  plaintiff  in  any  event 
must  of  necessity  be  based  upon,  and  be 
determined  by,  the  contract  which  the  par- 
ties have  themselves  made.  The  only  obli- 
gation of  the  guarantee  company  was  to 
indemnify  the  fuel  company  against  a  *1os<) 
actually  sustained  and  paid  in  satisfaction 
of  a  judgment  after  trial  of  the  issue.'  This 
covenant  is  as  explicit  and  certain  as  lan- 
guage could  well  make  it,  and,  as  between 
the  parties  to  the  contract,  no  recovery 
could  be  had  against  the  guarantee  com- 
pany because  the  judgment  against  the  fuel 
company  was  not  paid,  and  consequently 
the  covenant  was  not  broken .'' 

To  the  same  effect  are  the  following 
cases:  Travellers'  Ins.  Co.  v.  Moses,  63 
N.  J.  Eq.  260,  92  Am.  St.  Rep.  668,  49 
Atl.  720;  Stenbom  v.  Brown-Corliss  Engine 
Co.  137  Wis.  564,  20  L.R.A.(N.S.)  956,  119 
N.  W.  308;  Texas  Short  Line  R.  Co.  v. 
Waymire,  —  Tex.  Civ.  App.  — ,  89  R.  W. 
452;  Atlas  Hardwood  Lumber  Co.  v.  Georjria 
L.  Ins.  Co.  129  Tenn.  477.  167  S.  W.  100; 
American  Employers*  Liability  Ins.  Co.  v. 
Fordyce,  62  Ark.  562,  54  Am/st.  Rep.  305, 
36  S.  W.  1051. 

As  has  been  intimated,  there  seem  to  be 
but  two  cases  that  can  be  said  to  uphold 
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the  contention  of  appellee^  viz.,  Sanders 
V.  Frankfort  Marine,  Acci.  &  Plate  Glass 
Ins.  Co.  72  N.  H.  485,  101  Am.  St.  Rep.  688, 
67  Atl.  665,  and  Patterson  v.  Adan,  119 
Minn.  308,  48  L.R.A.(N.S.)  184,  138  N.  W. 
281. 

In* the  Sanders  Case  the  decision  of  the 
court  is  mainly  based  on  the  theory  that 
the  word  "defend,"  appearing  in  the  policy, 
means  "to  protect," — successfully  defend; 
and  that,  when  the  indemnity  company 
contracted  in  its  policy  to  defend  any  ac^ 
tion  brought  against  the  assured,  it  had 
to  do  so  successfully  and  defeat  the  plain- 
tijQf,  otherwise  the  latter  could  recover  of 
it  the  amount  of  the  judgment  obtained 
against  the  assured.  In  the  opinion  it  is 
said:  "If  'to  defend'  means  *to  protect, 
to  secure  against  attack,' — ^in  short,  to  suc- 
cessfully defend, — it  is  perfectly  clear  that 
the  insurance  company  agree  to  perform 
their  corenant  of  indemnity  against  loss 
by  assuming  the  liability.  This  is  con- 
ceded. But  it  is  claimed  that  the  agree- 
ment to  defend  against  the  proceedings 
means  merely  to  contest  the  suit  to  final 
judgment.  While,  in  a  technical  sense,  to 
defend  a  suit  is  to  contest  it,  the  word 
'defend'  also  includes  the  broader  meanings 
above  suggested.  Webster's  Diet.  If  the 
meaning  were,  as  is  claimed,  merely  the 
conduct  of  the  litigation  until  judgment 
should  be  rendered,  no  reason  has  been 
suggested  why  the  purpose  was  not  ex- 
plicitly stated.  Having  entered  upon  the 
defense  of  the  suit,  no  way  is  perceived 
by  which  (at  least,  before  judgment)  the 
insurance  company  could  escape  liability, 
except  by  settlement  with  the  plaintiff  or 
payment  to  the  assured.  The  engagement 
is  not  merely  to  contest  the  suit  to  judg- 
ment, but  to  'defend  against  such  proceed - 
^^>' — ^meaning  necessarily  all  the  proceed- 
in:g3  in  the  suit  founded  upon  the  claim  for 
damages  against  the  insured." 
'  The  conclusion  here  stated  would  appear 
to  force  the  insurance  company  to  the 
alternative  of  either  refusing  to  defend, 
or  of  assuming  the  entire  liability  of  the 
suit.  This  view  of  the  matter  seems  to 
overlook  the  fact  that  the  purpose  of  the 
insurance  company  in  framing  its  contract, 
as  was  done  in  that  case  and  the  instant 
case,  was  not  so  much  to  require  a  solvent 
assured  to  first  pay  the  judgment,  as  to  pre- 
vent itself  from  being  subrogated  to  a  loss 
which  an  insolvent  assured  was  relieved  by 
his  insolvency  from  paying. 

The  Patterson  Case  is  so  analogous  in 
its  facts  and  the  reasoning  of  the  opinion 
to  the  Sanders  Case  that  an  elaborate  dis- 
cussion of  it  is  unnecessary.  Manifestly, 
neither  case  is  in  accord  with  the  great 
weight  of  authority;  indeed,  this  is  ad- 
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mitted  by  the  opinion  in  the  Patterson 
Case. 

It  is  argued  by  counsel  for  appellee  that, 
if  appellant  had  intended  its  policy  con- 
tract to  be  understood  as  it  now  insists 
upon  its  being  construed,  it  would  hare 
so  w^ritten  it  as  to  clearly  givd  it  sudi 
meaning.  This  might  be  answered  by  say- 
ing that  appellant's  form  of  policy  is  so 
^vritten,  but,  as  first  adopted  and  used, 
was  susceptible  of  the  construction  given 
it  in  the  Sanders  and  Patterson  Cases, 
supra,  and  which  appellee  would  now  give 
it;  and  because  it  and  others  then  substan- 
tially like  it  were  so  construed  in  the 
earlier  cases  of  Anoka  Lumber  Co.  v.  Fi- 
delity &  C.  Co.  63  Minn.  286,  90  L.R.A. 
689,  65  N.  W.  363,  and  Ross  v.  American 
Employers'  Liability  Ins.  Co.  66  N.  J.  Eq. 
41,  38  Atl.  22,  it  resulted  in  appellant  and 
other  like  insurance  companies  changing 
the  wording  of  their  policies  so  as  to  cover, 
as  they  now  do,  only  liability  which  had 
been  paid.  Poe  v.  Philadelphia  Casualty 
Co.  118  Md.  347,  84  Atl.  476.  In  other 
words,  the  earlier  policies  of  this  character 
were  so  worded  as  to  insure  employers 
against  liability  incurred  to  their  employees 
for  death  or  injuries  resulting  from  the 
employers  negligence;  and  the  courts  nat- 
urally held  that  liability  was  fixed  by  the 
rendition  of  a  final  judgment,  and  that  the 
casualty  companies  were  liable  on  their 
contract,  though  the  employer  had  not  actu- 
ally discharged  his  liability  by  payment; 
but  this  is  not  true  of  the  later  •policies, 
such  as  that  involved  in  the  instant  case, 
for,  as  stated,  the  amount  of  the  insurance 
provided  for  in  them  does  not  become  avail- 
able until  the  payment  of  the  loss  by  the 
assured. 

It  was  said  in  argument,  and  not  con- 
troverted, that  in  twenty  of  the  states  the 
courts  of  last  resort  have  given  the  insur- 
ance contract  under  consideration  the  con- 
struction here  contended  for  by  appellant, 
and  that  only  in  New  Hampshire  and  Min- 
nesota have  the  courts  of  last  resort  adopt- 
ed the  construction  contended  for  by  ap- 
pellee; the  cases  so  holding  being  those  of 
Sanders  v.  Frankfort  Marine,  Acci.  &  Plate 
Glass  Ins.  Co.  and  Patterson  v.  Adan,  sti- 
pra.  While  we  accord  great  weight  to  the 
ability  and  high  i>tanding  of  the  two  courts 
referred  to,  their  interpretation  of  the  con- 
tract is  so  obviously  out  of  harmony  with 
the  current  of  authority  that  we  deem  it 
unwise  to  adopt   it. 

It  is  not  perceived  that  appellee  is  in  a 
position  to  be  benefited  by  his  attachment. 
If  the  policy  imposes  no  liability  upon 
appellant,  in  the  absence  of  a  showing  of 
a  loss  actually  sustained  and  paid  in  money 
by  the  assured  or  his  administrator,  follow- 
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tng  the  recorery  by  appellee  of  the  judg* 
meni  againet  the  latter,  there  Ia  ik»  indebt- 
ednesB  owiAg  by  appellant  and  nothing  in 
its  hands  going  to  the  estate  of  the  aasured 
that  can  be  aubjeoted  to  gamiehoMnt.-  Al- 
len T.  ^tna  L.  Ins.  Co.  7  LJl.A.(N.S.)  958, 
76  G.  C.  A.  265,  145  Fed.  881. 

It  is  complained  by  appellee  that  to 
construe  the  contract  of  insurance  as  in- 
sisted- by  appellant  would  ignore  the  numer- 
ous equities  that  exist  in  behalf  of  appellee, 
and  subject  him  to  the  hardship  of  being 
deprived  of  compensation  for  his  injuries. 
It  is  a  sufBeievt  response  to  say  that  we 
can  do  no  more  than  determine  the  rights 
oC  the  parties  under  the  contract  of  insur- 
ance. As  said  in  Bennett  v.  Stuart,  161 
Ky.  264, 170  8.  W.  642:  "A  court  of  equity 
has  no  right  to  make  a  contract  to  suit 
one  of  the  parties.  It  must  take  the  con- 
tract as  it  finda  it,  and  determine  the  lights 
of  the  parties  from  it  am  tiiey  thenuMlves 
make  or  leave  it.  Qames  v.  Fraeier,  — 
Ky.  — ,  118  S.  W.  998." 

However  deserving  appellee  may  be  of 
compensation,  what  he  is  asking  us  to  do 
is  to  aid  him,  a  stranger  to  the  contract, 
by  giving  it  a  meaning  not  anthorised  by 
its  language,  and  that  neither  of  the  real 
parties  to  it  intended  it  ta  have^ 

It  follows  from  what  has  been  said  that« 
in  our  opinion,  the  Circuit  Court  erred  in 
overruling  appellant's  demurrer  to  the  peti- 
tion, in  sustainiiig  appellee's  demurrer  to 
appellant's  answer,  and  also  in  rendering 
the  judgment  appealed  from.  For  the  rea- 
sons indicated  the  judgment  is  reversed,  and 
cause  remanded  for  proceedings  eonsistent 
with  the  opinion. 

SannaJi  and  Nmn,  JJ.,  dissent. 

Nana,  J.,  dissenting: 

On  the  idea  that  the  policy  in  queation 
was  not  written  for  the  protection  of  the 
injured  party  or  employee,  the  court  holds 
that,  if  the  owner  or  ^nployer  cannot  or 
will  not  pay  the  damages  sustained,  then 
the  insurance  company  need  not.  In  my 
opinion,  such  a  construction  of  the  policy 
outlaws  it,  and  the  business  at  once  be- 
comes a  menace  to  industry  and  a  threat 
to  the  life  of  employees. 

Out  of  deference  to  the  opinion  of  my 
associates,  and  in  view  of  the  weight  of 
authority  which  supports  their  opinion,  I 
have  hesitated  to  take  a  contrary  view. 
But  in  the  light  of  legislation  and  adjudi- 
cation in  Kentucky  on  the  subject  of  com- 
pensation for  injured  employees,  I  feel  con- 
strained not  only  to  dissent,  but  to  give 
the  reasons  which  to  me  seem  sufficient 
to  justify  a  contrary  view. 

This  form  oi  insurance — and  I  can  make 
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nothing  else  out  of  it,  although  caUed  in- 
denmity — is  as  worthy  and  desirable,  prop- 
erly considered,  as  life  or  fire  insurance. 
The  purpose  of  all  insurance  i^r  indemnity 
iSy  or  should  be,  to  furnish  ^uancial  aid  or 
security  against  casualty  or  misfortune. 
Insurance  or  indemnity  against  death  of  a 
parent,  or  loss  of  a  home,  or  against  lia- 
bility arising  from  injury  to  an  employee, 
if  taken  and  held  in  the  right  spirit,  is 
a  wise  precaution  for  anyone  to  take  who 
has  incurred  duties  of  support  or  .has  as- 
aumed  duties  imposing .  legal  liabilities*  It 
is  true  a  great  many  abuses  have  from 
time  to  time  crept  into  the  business  of 
insuranoe,  and,  from  these  abuses,  the  com- 
panies as  well  as  the  public  have  frequently 
been  imposed  upon.  But,  in  the  main,  the 
business  has  afforded  the  relief  contemplat- 
ed, although  it  has  no  doubt  caused  the 
loss  of  many  uninsured  homes,  and  the 
death  of  some  persons  in  cases  where  the 
insured's  care  for  his  own  life  was  less 
than  for  the  beneficiary,  and  in  others  where 
the  beneficiary  desired  the  proceeds  more 
than  t^  life  of  the  insured.  In  its  ineipi- 
ency  insurance  poUcies  were  deemed  wager 
contracts,  and  therefore  illegal,  but  the 
paramount  necessity  for  indemnity  of  this 
f^ort  obtained  for  them  a  legal  status  in 
all  cases  where  there  is  an  insurable  inter- 
est; that  is,  such  an  interest  as  would 
outweigh  any  inducement  or  incentive  for 
either  party  to  precipitate  or  bring  about 
the  contingency  which  renders  the  policy 
payable.  By  limiting  insurance  benefits  to 
those  having^  such  interests,  an  insurable 
interest,  and  to  the  extent  of  that  interest, 
the  business  of  insurance  has  grown  to 
large  proportions,  and  has  beneficially  af- 
fected a  large  portion  of  society.  But,  if 
the  principle  of  insurable  interest  be  over- 
looked or  disregarded,  then  the  business  is 
indefensible,  and  becomes  a  curse  to  soci- 
ety. This  rule  of  insurable  interest  applies 
to  all  forms  of  insurance,  and  the  kind  in 
question  should  never  be  permitted  to  be- 
come an  exception.  There  are  three  neces- 
sary parties  or  incidents  to  an  insurance 
contract:  the  insurer,  the  person  or  prop- 
erty insured,  and  the  beneficiary.  The  law 
requires  the  beneficiary  to  have  an  insur- 
able interest.  As  construed  by  the  court, 
the  employer  is  not  benefited  by  the  policy; 
neither  has  he  an  insiu-able  interest  in  the 
employee.  If  it  be  said  that  the  employee 
is  not  a  beneficiary,  and  has  no  interest, 
insurable  or  otherwise,  in  liability  insiirance, 
then  the  opinion  of  the  court,  supported  by 
the  weight  of  authority  though  it  be,  elimi- 
nates the  most  necessary  party  to  the 
contract, — the  beneficiary, — whether  he  be 
an  individual  employee  or  one  of  a  class 
of  persons,  and  obliterates  the  only  inter- 
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est  that  is  legitimately  insurable  in  such 
cases.  The  inducements  and  incentives  in 
the  two  remaining  parties  are  so  dangerous 
as  to  leave  the  contract  without  a  redeem- 
ing feature  and  render  it  more  pernicious 
than  an  undisguised  gambling  contract.  As 
already  indicated,  some  features  of  em- 
ployers' liability  insurance  are  questionable 
at  best.  For  instance,  there  is  a  provision 
that  the  insurance  company  will  secretly 
defend  in  the  name  of  the  insured  every 
claim  presented  by  an  employee,  whether 
groundless  or  not,  and,  to  the  exclusion  of 
the  employer,  will  employ  attorneys  and 
take  general  charge  of  the  ease.  The 
employer  cannot  interfere  with  the  pro- 
ceedings, nor  can  he  settle  the  claim.  Any 
attempt  at  compromise  or  payment  voids 
the  policy.  Such  contracts  in  reality  consti- 
tute the  offenses  of  barratry,  maintenance, 
and  champerty,  frequently  and  severely  de- 
nounced by  statute  and  common  law,  be- 
cause they  encourage  strife  and  litigation 
and  are  injurious  to  public  interests.  It  is 
also  questionable  if  the  employer,  who  owes 
so  many  duties  to  his  employee,  can  prop- 
erly be  permitted  to  contract  for  indemnity 
against  his  own  breach  of  those  duties. 
It  certainly  is  not  conducive  to  safety  of 
employees,  because  a  reckless  employer, 
feeling  secure  in  the  indemnity,  will  be  care- 
less and  indifferent  to  the  safety  of  places, 
tools,  and  appliances  where  and  with  which 
his  servants  work.  But  these  dangers,  dis- 
advantages, and  legal  obstacles  in  the  way 
of  the  contract  have  been  deemed  heretofore 
to  be  counterbalanced  by  the  protection 
given  to  industry  against  sudden  and  some- 
times heavy  liability  arising  from  accident 
to  employees,  and  the  security  given  to 
them  by  affording  a  fund  with  which  the 
liability  may  be  met  and  the  injured  em- 
ployee compensated.  But  the  opinion  of 
the  court  nullifies  these  redeeming  features 
of  the  contract.  It  leaves  no  protection 
to  industry  against  unexpected  liability. 
It,  in  fact,  m^es  insolvency  0¥  bankruptcy 
more  probable.  The  contract,  as  construed 
by  the  company  and  upheld  by  the  court, 
means  that  the  employer  voids  the  policy 
if  he  pays  the  loss,  and,  if  he  does  not 
pay  it,  there  is  no  liability  on  the  com- 
pany. It  follows  that  there  is  a  complete 
defense  if  the  company,  by  withholding  aid 
to  the  employer,  makes  it  impossible  for  the 
employer  to  pay.  So  construed,  the  con- 
tract necessarily  promotes  and  encourages 
bankruptcy.  I  do  not  believe  the  contract 
should  be  given  any  such  construction,  for, 
when  taken  as  a  whole,  it  is  fairly  sus- 
ceptible of  another  construction  compatible 
with  principles  of  public  policy  and  in  har- 
mony with  the  public  welfare.  The  right 
construction  is  to  recognize  an  insurable 
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and  enforceable  interest  in  the  party  or 
class  who  may  have  such  a  olaim  against 
the  insured  as  amounts  to  a  liability  whioh 
may  be' imposed  by  law.  The  company  ealls 
it  an  '^employers'  liability  policy.''  It  is 
so  printed  in  large  type  on  both  :6ide8  of  it, 
and  the  main  clausd  of  the  oontract,  print- 
ed in  equally  large  type,  is  a  covenant  >  to 
indemnify  the  assured  against  loss  from  the 
liabUiii/  imposed  hy  law  upon  the  assured 
for  damages  on  aceount  of  bodily  ■  injuries 
or  death  suffered  by  any  person  or  persons 
as  the  result  of  an  accident  oocurring  while 
the  policy  is  in  forces  Thai  idea  runs 
through  the  policy,  and  it  is  clearly  the 
purpose  of  it,  unless  a  fine -print  clause  hid 
away  near  the  middle  of  the  policy  g^ves 
to  it  an  altogether  different  meaning.  The 
hidden  clause  reads:  ''No  action  shall  be 
brought  against  the  company  unless  for  a 
loss  that  the  assured  has  actually  sustaiaed 
by  the  assured's  payment  in  Bioney." 

Taking  that  single  clause  as  controUiBg 
the  whole  policy,  there  can  be  no  mistake 
of  its  meaning,  and  a  recovery  cannot  be 
had  by  anyone  unless  the  assured  has  actu- 
ally paid  the  loss;  but,  if  that  is  the  mean- 
ing of  it,  then  the  oontraiet  as  a  whole  is 
meaningless,  if  not  vicious.  It  is  unreason- 
able  to  presume  that  it  was  intended  that 
after  th«  assured  had  surrendered  all  con- 
trol of  the  litigati<m  to  the  insurer,  and 
after  the  insurer  had  exercised  absolute  con- 
trol of  the  defense  until  judgment,  then  the 
assured  must  convert  his  assets  into  money, 
if  he  can,  or  be  driven  to  the  brink  of  bank- 
ruptcy or  insolvency  to  pay  a  judgment  in 
order  that  the  company  may  be  compelled 
thereafter  to  pay  the  insured. 

Payment  of  a  debt  indemnified  against, 
and  not  Existing  when  the  covenant  is  made, 
as  a  condition  precedent  to  the  indemnifi- 
er's  liability,  has  more  than  once  been  re- 
pudiated in  Kentucky.  In  Robertson  v. 
Morgan,  3  B.  Mon.  307,  the  court  said: 
"It  has  been  determined  by  this  court  that, 
though  a  covenant  or  cowdition  to  indem- 
nify againet  a  debt  or  a  duty  already  in- 
curred is  not  broken  without  suit  brought 
against  the  covenantee,  yet,  when  the  cove- 
nant is  to  indemnify  against  a  debt  or 
duty  which  may  accrue  in  the  future,  a 
liability  to  suit  is  a  breach.'  Lewis  v. 
Crockett,  3  Bibb.  197.  If  Morgan's  right  of 
action  did  not  depend  upon  the  institution 
of  suit  against  him,  much  less  can  it  be 
made  to  depend  upon  his  payment  of  the 
money  to  the  creditor." 

It  is  absurd  to  say  one  possessing  oon^ 
tractual  ability  and  actuated  by  right  mo- 
tives would  accept  a  policy,  and  pay  his 
money  for  it,  at  the  time  understanding 
that  he  must  go  into  his  pockets  and  per- 
haps at  great  inconvenience  pay  over  a  large 
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flum  in  settlement  of  the  liability  in  order 
to  have  a  cause  of  action  against  the  com- 
pany, or,  if  unable  to  pay,  go  into  bank- 
ruptcy, when  bankruptcy  was  the  thing 
that  he  was  contracting  against.  I  am 
aware  that  it  is  no  business  of  the  courts 
to  make  contracts  for  litigants,  but  where 
the  whole  contract  is  capable  of.  two  inter- 
pretationS)  that  one  should  be  adopted 
which  is  more  favorable  to  the  beneficiary, 
because  the  language  used  ia  that  of  the 
insurer.  Mutual  Ben.  L«  Ins.  Co*  v.  Dunn, 
106  Ky.  697,  51  S.  W.  20;  American  Acoi. 
Co.  V.  Reigart,  04  Ky-  649,  21  L.RA.  661, 
42  Am.  St.  Rep.  ^74,  23  S.  W.  101.  And  I 
am  sure  no  method  of  construction  sbould 
be  adopted  which  would  afford  an  incentive 
lor  the  insurer  to  destroy  the  insured  finan- 
eially,  or  one  that  would  create  an  induce- 
ment for  the  employer  to  be  careless  of 
the  safety  of  his  employees,  without  at  the 
same  time  giving  the  employee  a  xi^t 
under  the  contract  to  be  compensated  for 
an  injury  growing  out  of  the  increased 
hazard  which  the  contract  caused. 

Clause  2  of  the  contract  obligates  the 
company  to  defend  the  suit.  To  defend 
means  to  protect,  ward  off,  or  repel  the 
danger.  It  is  not  an  obligation  to  attempt 
to  defend.  The  purpose  was  to  successfully 
defend,  and  save  the  insured  from  liability 
and  loss.  The  obligation  is  not  satisfied 
by  employing  attorneys  and  interposing  a 
defense  in  court.  If  that  be  the  extent  of 
the  contract,  it  ought  to  be  called  an  *^m- 
ployers*  nonliability  policy.*' 

I  believe  the  New  Hampshire  courts  have 
rightly  construed  and  enforced  such  a  policy 
of  insurance.  In  Sanders  v.  Frankfort  Ma- 
rine Acci.  &  Plate  Glass  Ins.  Co.  72  N.  H. 
485,  101  Am.  St.  Rep.  688,  57  Atl.  658,  the 
supreme  court  of  that  state,  in  construing 
a  policy  almost  exactly  like  the  one  at 
bar,  used  the  following  language:  **In  this 
<'a6e  the  insiurance  company  undertook  the 
investigation  of  the  case,  and  after  suit 
was  brought  assumed  the  entire  defense 
hy  their  counsel,  and  conducted  the  same 
to  final  judgment.     The  present  action  is 


not  one  respecting  a  loss  by  the  insured 
under  the  policy.  The  defendants*  conten- 
tion that  the  assured  have  lost  nothing 
because  they  have  paid  nothing  may,  so 
far  as  the  case  is  concerned,  be  conceded. 
The  proceeding  is  not  even  to  enforce  the 
agreement  of  the  policy  to  assume  the 
liability;  but  the  plaintiff's  case  stands  up- 
on the  legal  result  of  the  assumption  of  lia- 
bility by  the  company  because  they  assumed 
— in  legal  effect,  agreed  to  pay — the  as- 
sured's  liability  to  this  plaintiff  to  the 
<ixtent  of  $6,000.  Equity  requires  them  to 
perform  their  agreement  by  payment  to 
Mm.  .  .  .  The  view  that  the  contract 
means  that  the  insurance  company,  after 
taking  control  of  the  proceedings  in  a  suit 
against  the  assured,  cannot  thereafter  be 
discharged  except  by  payment  of  the  in- 
demnity to  the  assured  or  securing  his 
discharge  from  the  claim,  is  thought  to  best 
conform  to  the  intent  of  the  parties,  and 
is  adopted." 

This  court  has  often  recognized  the  doc- 
trine that,  where  one  takes  cliarge  of  the 
defense  to  an  action,  controls  it,  employs 
counsel,  produces  evidence,  and  pays  the 
expense  of  the  nominal  party  to  the  suit, 
he  is  bound  by  the  judgment  of  record, 
although  the  record  does  not  show  him  to 
be  a  party  thereto.  Schmidt  v.  Louisville, 
C.  &  L.  R.  Co.  99  Ky.  143,  35  S.  W.  135,  36 
S.  W.  1C8;  Clark  County  v.  Ecton,  150  Ky. 
778,  150  S.  W.  1016;  Heavrin  v.  Lack  Mal- 
leable Iron  Co.  153  Ky.  329,  155  S.  W.  729. 

The  position  J  take  is  not  unfair  or 
inimical  to  the  interest  of  the  company. 
It  certainly  contemplated  payment  of  the 
loss  whenever  liability  is  flxf^  on  the  em- 
ployer.  It  has  been  paid  to  take  that  very 
risk.  If  insurer  be  relieved  because  the 
insured  is  unable  to  pay  the  loss,  then  a 
large  per  cent  of  the  policies  are  unenforce- 
able, because  they  are  held  by  insolvent 
people. 

Hannah,  J.,  concurs  in  this  dissent. 

Petition  for  rehearing  denied. 
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GEORGE  H.  MERRITT,  Jr.,  Appt., 

V. 

B.  P.  CRAVENS. 

(168  Ky.  155,  181  S.  W.  970.) 

Pleading  —  actions  barred  by  limita- 
tions —  demurrer. 

1.  A  complaint  is  not  demurrable  because 


it  shows  on  its  face  that  the  cause  of  ac- 
tion is  barred  by  the  Statute  of  Limitations, 
since  such  defense  must  be  raised  by  plea  or 
answer. 

For  other  cases,  see  Pleading,  VII.  d,  in  Dig. 
1-52  N.  8. 

Same  —  variance  ^  mistake  in  date. 

2.  Variance  between  the  pleading  and 
proof  as  to  the  date  of  accrual  of  the  cause 
of  action  is  not  fatal  under  a  statute  pro- 


mote.  —  The  extent  of  alienation  neces- 
sary to  sustain  an  action  for  alienation  of 
affections  against  a  stranger  is  treated  in 
the  annotation  following  Rott  v.  Goehring, 
L.R.A.1916E,  1091. 
L.R.A.1917F. 


Generally,  for  divorce  or  separation  as 
affecting  action  for  alienation  of  affections 
or  criminal  conversation,  see  note  to  De 
Ford  V.  Johnson,  46  L.R.A.(N.S.)   1084. 
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^viding  that  no  variance  Ib  material  which 
'does  nof  mislead  a  party,  which  fact  must  1 
be  shown  to  the  satii^action  of  the  court  ' 
if  no  attempt  is  made  to  show  that  the  ; 
complaining  party  was  misled  in  any  man-  i 
ncr.  I 

For  other  cases,  see  Evidence,  XII L  6,  in 
Dig.  1-52  N.  8. 

Juderment  ^  non  obstante  veredicto  — 
variance. 

3.  Judgment  for  defendant  non  obstante 
veredicto  should  not  be  entered  because  of 
variance  between  pleading  and  proof  as  to 
the  date  when  the  cause  of  action  accrued, 
where  the  statute  provides  that  no  variance 
is  material  unless  prejudicial,  which  fact 
must  be  shown  to  the  satisfaction  of  the 
court. 

For  other  cases,  see  Judgment,  L  e,  4,  in  Dig. 

Witness  —  divorced  wife  —  action  by 
husband. 

4.  A  divorced  wife  may  testify,  in  an  ac- 
tion by  her  former  husbiand  for  alienation 
of  her  affections,  as  to  transactions  between 
herself  and  defendant,  under  a  statute  pro- 
viding that  no  husband  or  wife  shall  testi- 
fy, while  the  marriage  exists  or  afterwards, 
concerning  any  communication  between 
them  during  marriage,  nor  shall  either  testi- 
fy against  the  other. 

For  other  oases,  see  Witnesses,  I,  b,  in  Dig. 
1-52  N,  8. 

Evidence  —  alienation  of  affections  — 
proof  of  adultery  —  sufficiency. 

5.  An  action  by  a  man  for  alienation  of 
his  wife's  affections  is  not  sustained  by  a 
mere  proof  of  adultery  for  a  pecuniary  con- 
sideration. 

For  other  cases,  see  Evidence,  XII.  f,  in  Dig. 
1-52  N.  8. 

Appeal  —  variance  —  theory  of  case. 

6.  A  verdict  for  plaintiff  in  an  action  for 
alienation  of  affections  cannot  be  sustained 
where  the  proof  shows  merely  criminal  con- 
versation, although  the  complaint  would 
have  sustained  a  recovery  upon  the  latter 
ground  if  the  action  had  been  tried  upon 
that  theory. 

For  other  cases,  see  Appeal  and  Error,  VII. 
j.  S,  in  Dig.  1-52  N.  8. 

(January  27,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Christian 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  alienation 
of  his  wife's  affections.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  H.  Bush  and  Hazelrigg:  & 
Hazelrigg  for  appellant. 

I^fessrs.  Trimble  &  Bell,  Smith  & 
Slaughter,  and  J.  C.  Duffy  for  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the 
court : 

In  February,  1900,  the  appellee,  B.  P. 
Cravens,  and  his  wife.  Bertha  Cravens,  were 
L.R.A.1917F. 


married.  They  lived  together  as  Irasband 
and  wife  until  the  23d  day  of  December, 
1913,  when,  for  the  reasons  hereinafter 
stated,  the  appellee  claims  to  have  loft  his 
wife,  and  within  a  few  days  thereafter  filed 
suit  against  her  for  divorce  in  the  circuit 
court  of  Christian  county,  and  on  February 
22,  1014,  a  judgment  granting  him  an  ab- 
solute divorce  from  his  wife  was  rendered 
by  that  court.  About  the  time  of  the  filing^ 
of  the  divorce  suit,  appellee  filed  this  suit 
against  appellant,  George  H.  Kerritt,  Jr., 
seeking  to  recover  from  the  defendant  the 
sum  of  $25,000  as  dainages  becituse,  as  he 
claimed,  the  appellant  had  alienated  iho 
affeetions  of  his  wife.  During  the  marriage- 
there  were  bom  to  appellee  and  his  wife 
six  children,  five  of  whom  are  living,  the 
oldest  being  thirteen  years  of  age  and  the 
youngest  three  years  of  age;  or,  rather, 
these  were  their  ages  at  the  time  of  the  trial 
of  this  case.  The  appellee  seems  to  have 
been  somewhat  of  a  roving  character,  and 
had  been  living  in  Hopldnsville,  Christian 
county,  Kentucky,  the  last  time  for  some- 
thing like  three  or  four  years  juet  previous 
to  the  filing  of  this  suit.  His  avocation 
seems  to  have  been  that  of  a  carpenter 
around  a  coal  mine,  and  he  sometimes 
worked  as  a  section  hand  on  the  railroad. 
For  some  considerable  time  previous  to 
March  3,  1013,  the  appellee  had  been  oc- 
cupying as  tenant  a  house  belonging  to 
the  appellant,  whioh  was  used  by  liimself 
and  family  as  a  residence.  His  health  had 
become  greatly  impaired,  and,  on  account 
of  his  resulting  physical  decline,  his  mind 
became  more  or  less  impaired;  and  on  the 
last  date  mentioned  he  was  adjudged  to  be 
a  person  of  unsound  mind,  and  was  placed 
as  an  inmate  in  the  Western  Kentucky  Lu* 
natic  Asylum  located  at  Hopkinsvtlle, 
where  he  remained  until  July  6th  following 
that  date.  On  this  day  he  returned  to  his 
home  and  resumed  his  position  as  a  member 
of  the  family  and  as  the  head  thereof,  which 
position  he  continued  to  occupy  until  he 
separated  from  his  wife.  Upon  the  trial 
of  the  case  there  was  a  verdict  and  judg- 
ment in  favor  of  the  appellee  for  the  sum 
of  $6,000  against  appellant,  and,  complain- 
ing of  that  judgment,  he  prosecutes  this 
appeal.  At  the  time  of  the  trial  of  the 
case  the  divorce  hereinbefore  mentioned  had 
been  granted,  and  on  behalf  of  the  appellee 
his  divorced  wife  was  permitted  to  testify 
over  the  objections  and  exceptions  of  appel- 
lant. There  was  a  demurrer  to  the  peti- 
tion, which  was  overruled,  and  the  excep- 
tions taken.  Several  grounds  for  a  new 
trial  were  relied  upon,  but  the  chief  ones 
urged  before  us  are:  (1)  Error  of  the 
court  in  overruling  the  demurrer  to  the 
petition;   (2)  error  of  the  court  in  permit* 
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ting  the  wife  of  appellee  to  testify  upon 
the  trial;  and  (3)  error  of  the  court  in  im- 
properly  instructing  the  jury  and  in  refus- 
ing instructions  offered  by  appellant. 

Considering  these  grounds  in  the  order 
mentioned,  we  may  state  that  the  objec- 
tion taken  to  the  petition  by  the  demurrer 
is  that  it  shows  on  its  face  that  the  cause 
of  action  is  barred  by  the  Statute  of  Limi- 
tations.   This  comes  about  from  the  evident 
fact  that  there  was  a  typographical  error 
made  in  drafting  the  petition,  so  that  it 
was  made  to  state  that  the  acts  oomplalned 
of  occurred  in  the  year  !1910,  instead  of  in 
the   year    1913.     It   is   insisted   that   this 
character  of  action  must  be  brought  with- 
in one  year  from  the  time  it  accrued,  as  is 
provided  by  §  2516  of  the  Kentucky  Stat- 
utes, and  it  is  urged  that,  as  the  petition 
showed  on  its  face  that  more  than  one  year 
had   expired  from  the  committing  of  the 
acts   by  appellant,  of  which  complaint   is 
made  in  the  petition,  the  demurrer  should 
have  been   sustained.     There  is  some   au- 
thority for  this  position,  but  a  much  great- 
er  number   of   cases   from   this   court,   as 
well  as  the  more  recent  ones,  hold  that  the 
Statute  of  Limitations  is  a  personal  plea, 
which  cannot  only  be  waived  by  the  defend- 
ant by  a  failure  to  plead  it,  but  that  before 
suit  in  any  character  of  cases,  the  statu- 
tory bar  may  be  prolonged  by  some  act  of 
the  party  to  be  eharged;  and  it  is  familiar 
law  that  a  cause  of  action  which  had  al- 
ready become  barred  may  furnish  a  valid 
consideration    for   a  new   promise.     These 
rules  with  reference  to  the  Statute  of  Limi- 
tations would  seem  to  indicate  that  the  law 
triews  the  right  of  a  party  to  rely  upon  the 
statute,  not  for  the  purpose  of  prohibiting 
a  recovery  because   of   any   special   regard 
for  the  rights  of  the  party,  but  rather  for 
the  purpose  of  encouraging  a  rule  of  repose 
by   which    parties   may   have   their   causes 
tried  and  investigated  at  a  time  when  the 
testimony,    either    by   witnesses    or   other- 
wise, may  be  available,  and  before  the  wit- 
nesses should  die,  or  the  evidence  should 
otherwise    become    unobtainable.      Of    the 
cases  holding  that  the  statute  should  be 
relied  upon  by  answer,  we  append  the  fol- 
lowing from  this  court:     Chiles  v.  Drake, 
2  Met.  (Ky.)  146,  74  Am.  Dec.  406;  Rankin 
▼.  Turney,  2  Bush,  555;  Board  v.  JoUy,  5 
Bush,  86;  Still  well  v.  Leavy,  84  Ky.  379,  1 
S.  VV.  500;  Mullins  v.  Mullins,  120  Ky.  643» 
87   S.   W.   764;    Swineboard  v.   Wood,   123 
Ky.  604,  97  S.  W.  25;  Yeager  v.  Bank  of 
Kentucky,   125   Ky.    183,   100   S.   W.   848; 
Brashears  v.  Brashears,  144  Ky.  451,  130 
8.  W.  738;  Baker  v.  Begley,  155  Ky.  234, 
159  S.  W.  691;  Hackett  v.  State  Bank  & 
Trust   Co.   165   Ky.   392,    169   S.   W.   952; 
Davie  v.  LouisviUe,  159  Ky.  252,  166  S.  W. 
L.R.A.1917r. 


969;    Louisville   t.    O'Donaghue,    157    Ky. 
243,  162  S.  W.  1110. 

As  stated,  the  law  has  no  cherished  de- 
sire to  force  the  barring  of  an  action  by 
the  statute,  and  if  the  defendant  does  not 
see  proper  to  rely  upon  it,  it  is  no  concern 
of  the  law;  and  it  is  equally  disinterested 
as  to  whether  the  plaintiff  succeeds  upon 
a  cause  of  action  that  is  barred,  or  one  that 
is  not  barred,  leaving  the  matter  entirely 
with  the  party  to  be  benefited  by  the  stat* 
ute.  The  statute  is  no  bar  to  the  merits, 
but  is  only  a  privilege  extended  to  a  litigant 
whereby  he  may,  if  he  chooses,  close  the 
door  of  the  court  on  his  tardy  adversary. 
We  are  therefore  of  the  opinion  that  the 
better  practice  is  that  those  who  seek  to 
take  advantage  of  the  statute  must  plead  it. 

But,  if  we  were  mistaken  in  this,  still 
the  error  relied  upon  by  the  appellant  could 
not  avail  him  in  this  case,  because  the  un- 
disputed facts  show  that  the  cause  of  ac- 
tion, if  any,  which  the  appellee  has,  arose 
from  acts  committed  in  1913,  within  less 
than  a  year  next  before  the  filing  of  the 
suit.  It  furthermore  appears  that  long 
before  the  trial  of  this  case  the  appellant 
gave  his  deposition  concerning  the  matter, 
and  he  was  fully  apprised  of  the  year  in 
which  the  action  was  laid,  and  at  the  time 
of  the  trial  was  not  in  the  least  surprised 
when  it  was  shown  by  the  testimony  that 
the  acts  with  which  he  was  charged  oc- 
curred in  1913.  Section  129  of  the  Civil 
Code  of  Practice  is  as  follows:  "129. 
Variance  when  material — amendment.  No 
variance  between  pleadings  and  proof  is 
material,  which  docs  not  mislead  a  party, 
to  his  prejudice,  in  maintaining  his  action 
or  defense  upon  the  merits.  A  party  who 
claims  to  have  been  so  misled  must  show 
that  fact  to  the  satisfaction  of  the  court; 
and,  thereupon,  the  court  may  order  the 
pleading  to  be  amended,  upon  such  terms 
as  may  be  just.'' 

The  purpose  of  the  enactmmt  of  this  sec- 
tion was  to  meet  just  such  conditions  as 
those  with  which  we  are  now  dealing. 
Manifestly,  the  variance  berfcween  the  date 
as  alleged  and  as  proven  oould  have  no  pos- 
sible effect  upon  the  case,  unless  one  of 
them  would  establish  a  bar  to  the  cause  of 
action.  For  illustration,  suppose  the  limi- 
tation in  this  action  was  five  years,  and 
the  allegation  had  been,  as.  it  is,  that  the 
acts  occurred  in  1910,  when  the  proof 
showed  that  they  occurred  in  1913.  This 
would  produce  no  fatal  variance  unless  the 
complaining  party  could  show  that  he  was 
in  some  manner  misled  by  reason  of  the 
variance  to  his  prejudice.  It  is  not  pre- 
tended in  this  case  that  the  appellant  wan 
in  any  manner  misled,  or  that  the  typo- 
*  graphical  error  in  the  writing  of  the  year 
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in  the  petition  in  any  manner  prejudiced 
his  substantial  rights.  We  therefore  con- 
clude that  the  variance  was  not  material, 
and  that  it  furnishes  no  ground  of  com- 
plaint by  appellant.  Qaines  v.  Deposit 
Bank,  19  Ky.  L.  Rep.  171,  39  S.  W.  438; 
Illinois  C.  R.  Co.  v.  Smith,  133  Ky.  732,  118 
S.  W.  933;  Central  Coal  &  I.  Co.V  Thomp- 
son, 31  Ky.  L.  Rep.  276,  102  S.  W.  272; 
Continental  Coal  Co.  v.  Hunt,  28  Ky.  L. 
Rep.  1010,  90  S.  W.  1056. 

Before  considering  the  second  objection 
above  to  the  judgment,  it  might  be  proper 
to  notice  another  point  made  by  appellant, 
which  is  that  after  the  returning  of  the 
verdict  he  entered  a  motion  in  arrest  of  judg- 
ment, which  was  overruled.  Strictly  speak- 
ing, this  motion  is  a  part  only  of  the  crim- 
inal practice,  but  considering  it  as  a  motion 
for  a  judgment  non  obstante  veredicto,  the 
observations  which  we  have  made  with  ref- 
erence to  the  supposed  variance  between 
the  allegations  and  the  proof  will  apply 
here,  and  for  the  reason  stated  there  was 
no  error  in  failing  to  sustain  that  motion. 

Serious  complaint  is  made  of  the  action 
of  the  court  in  permitting  the  divorced  wife 
of  the  appellee  to  testify,  as  it  is  claimed 
that  this  violates  the  provision  of  §  606  of 
the  Civil  Code,  but  numerous  decisions  from 
this  court  do  not  support  this  contention. 
The  case  of  Hostetter  v.  Green,  159  Ky. 
611,  L.R.A.1916C,  870,  167  S.  W.  919,  was 
brought  to  recover  damages  for  alienation 
of  affections.  There  were  two  trials  of  the 
case,  and  before  the  last  trial  the  wife  of 
the  appellee  obtained  a  divorce  from  him, 
and  at  that  trial  the  appellants  therein 
offered  to  introduce  the  divorced  wife  as  a 
witness  in  their  behalf,  to  prove  a  fact 
which  was  not  concerning  any  communica- 
tion between  herself  and  husband  during 
marriage,  and  information  which  came  to 
her,  not  in  consequence  of,  or  by  reason  of 
the  existence  of,  the  marriage  relation;  but 
the  court  declined  to  permit  her  to  answer. 
This  court,  in  determining  the  action  of  the 
lower  court  in  refusing  this  testimony  to 
be  erroneous,  in  the  course  of  the  opinion, 
said:  "Before  the  last  trial  of  this  case  a 
divorce  bad  been  granted  to  the  wife  of  the 
appellee,  and  she  was  offered  as  a  witness 
for  the  appellants,  and  the  lower  court  de- 
clined to  permit  her  to  testify,  and  they 
are  complaining  of  that  action.  Section 
006  of  the  Civil  Code  provides,  among  other 
things:  'Neither  a  husband  nor  his  wife 
shall  testify  while  the  marriage  exists  or 
afterwards  concerning  any  communication 
between  them  during  marriage.  Nor  shall 
either  of  them  testify  against  the  other.' 

"It  was  avowed  the  witness,  if  permitted 
to  answer,  would  state  that  in  December, 
1909,  in-  her  presence,  the  appellant,  J.  P. 
L.R.A.1917F. 


Hostetter,  stated  to  the  appellee,  Green, 
that  he  {Hostetter)  and  his  family  were 
going  to  move  from  Franklin  county  to 
Fayette  county,  and  that  Green  might  take 
hie  (Hostetter's)  farm,  rent  free,  and  live 
there  with  his  wife,  and  that  Green  de- 
clined said  proposition,  and  left  the  place, 
and  never  returned.  It  is  apparent  from 
the  express  wording  of  the  section  of  the 
Code  quoted  that  neither  the  husband  nor 
the  wife  is  a  competent  witness  to  testify 
against  the  other  during  the  existence  of 
the  marriage  relation;  but  in  tliis  case  it 
was  sought,  so  far  as  that  part  of  the  avow- 
al above  referred  to  is  concerned,  to  show 
by  the  divorced  wife  the  conversation  had 
between  her  father  and  her  then  husband, 
which  was  in  no  sense  a  communication 
between  her  and  her  husband  growing  out 
of  the  marital  relation.  She  heard  the  con- 
versation between  her  father  and  Green 
just  as  any  other  witness  might  have  heard 
it  if  present,  and  we  are  aware  of  no  rea- 
son of  public  policy  which  denies  to  a  liti- 
gant the  right  to  introduce  the  evidence  of 
his  divorced  wife  against  the  husband, 
although  the  occurrence  took  place  during 
their  marriage,  if  it  did  not  grow  out  of, 
and  she  did  not  acquire  the  knowledge 
through,  or  by  reason  of,  the  marital  rela- 
tion. The  evidence  offered  was  in  no  sense 
a  communication  from  the  husband  to  the 
wife,  and  had  no  connection  whatever  witli 
the  marital  relations  between  them;  it  was 
a-  transaction  between  her  husband  and 
another  which  only  happened  to  take  place 
in  her  presence. 

"The  case  of  Com.  v.  Sapp,  90  Ky.  680, 
29  Am.  St.  Rep.  405,  14  S.  W.  834,  was 
where  the  commonwealth  offered  to  intro- 
duce the  divorced  wife  as  a  witness  against 
Sapp,  who  had  been  indicted,  charged  with 
attempting  to  poison  her,  and  the  court,  in 
discussing  her  competency  as  a  witness, 
said:  *If  the  proposed  testimony  violates 
marital  confidence  in  the  slightest  degree, 
or  tends,  however,  slightly,  to  impair  the 
rule  for  its  protection,  the  highest  consider- 
ation forbids  its  introduction.  The  word 
"communication,"  therefore,  as  used  in  our 
statutes,  should  be  given  a  liberal  construc- 
tion. It  should  not  be  confined  to  a  mere 
statement  by  the  husband  to  the  wife,  or 
vice  versa,  but  should  be  construed  to  em- 
brace all  knowledge  upon  the  part  of  the  one 
or  the  other  obtained  by  reason  of  the 
marriage  relation,  and  which,  but  for  the 
confidence  growing  out  of  it,  would  not  have 
been  known  to  tlie  party.  The  reason  of 
this  rule  does  not  apply,  however,  to  facts 
known  to  a  surviving  or  divorced  husband 
or  wife  independent  of  the  existence  of  the 
former  marriage,  although  the  knowledge 
was  derived  during  its  existence,  and  relates 


MERRITT  ▼.  CRAVENS. 


9dd 


to  the  transactiooB  of  the  one  or  the  other; 
therefore  the  rule  should  not  be  applied  in 
such  a  case.  What  the  state  proposed  to 
prove  by  the  divorced  wife  in  this  case  was 
not  any  communication  or  knowledge  which 
can  fairly  be  considered  as  having  come  to 
her  by  reason  of  her  being  then  the  wife  of 
the  accused.' 

"The  case  of  Elswick  v.  Com.  13  Bush, 
155,  was  where  a  defendant  charged  with 
grand  larceny  offered  to  introduce  his  di- 
vorced wife  as  a  witness,  and  the  trial  court 
refused  to  permit  it.  In  reversing  that 
judgment  for  that  reason  the  court  said: 
'Information  coming  to  a  husband  or  a 
wife  in  consequence  or  by  reason  of  the  ex- 
istence of  the  marriage  relation  is  to  be 
treated  as  confidential,  and  the  confidence 
which  the  law  creates  while  the  parties 
remain  in  the  most  intimate  of  all  rela- 
tions cannot  be  broken  even  after  that  rela- 
tion has  been  dissolved.  But  the  reason 
for  this  rule  does  not  apply  to  facts  known 
to  a  surviving  or  a  divorced  husband  or 
wife  independent  of  the  previous  existence 
of  the  marriage.  Accordingly,  in  an  action 
by  a  husband  for  a  criminal  conversation 
with  a  wife  from  whom  he  had  subsequently 
been  divorced,  she  was  held  to  be  a  com- 
petent witness  to  prove  the  charge  laid  in 
the  husband's  declaration.' " 

It  is  manifest  from  this  opinion,  together 
with  the  authorities  from  this  court  there- 
in referred  to,  that  the  evidence  of  a  di- 
vorced wife  in  cases  like  this,  if  it  does  not 
concern  any  communication  between  herself 
and  husband  during  marriage,  or  which  she 
obtained  by  virtue  of  the  marital  relation, 
18  not  forbidden  by  the  section  of  the  Civil 
Code,  supra.  It  reflults,  therefore,  that  in- 
asmuch as  her  testimony  in  this  ease  was 
not  of  the  forbidden  class,  the  court  com- 
mitted no  error  in  permitting  her  to  testi- 

JIaving  disposed  of  these  preliminary 
questions,  we  come  now  to  the  merits  of 
the  case. 

The  only  testimony  looking  to  the  estab- 
lishment of  the  plaintiff's  claim  made  in 
the  petition  is  that  given  by  his  divorced 
wife.  The  substance  of  her  testimony  is 
that  appellant  came  to  her  house  for  the 
first  time  on  the  8th  day  of  April,  1913, 
for  the  purpose  of  collecting  some  rent,  and 
that  she  paid  him  at  that  time  something 
like  $12,  the  house  being  rented  for  $8  per 
month;  that  about  the  28th  day  of  April, 
he  again  called  at  the  house  for  the  pur- 
pose of  collecting  rent,  and  at  that  time 
she  paid  him  $5;  tht^t  for  a  few  days  after 
that  appellant  appeared  around  and  about 
the  house,  but  upon  these  occasions  he  was 
superintending  some  repair  work  about  the 
premises,  principally  the  yard  fence.  She 
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says  that  the  next  time  that  appellant 
called  at  the  house  was  on  May  6th  follow- 
ing, at  about  8  o'clock  at  night,  and  that 
he  stated  on  that  occasion  that  the  purpose 
of  his  trip  vf&s  to  collect  more  rent,  but 
that  she  informed  him  that  she  had  no 
money  and  could  pay  no  rent. 

She  testified  as  to  what  then  occurred,  as 
follows: 

Q.  What  did  he  say  about  the  conditions? 

A.  He  asked  me  if  I  had  the  rent,  and  I 
told  him  no,  sir^  I  didn't  have  it,  and  really 
he  ought  to  come  down  on  the  rent  some, 
that  I  thought  $8  was  too  much  for  me  to 
pay;  and  he  told  me  he  couldn't  do  if,  if 
he  came  down  on  the  rent  with  me  the  rest 
of  them  would  expect  it  too.  He  sat  there, 
and  he  asked  for  a  drink  of  water,  and  I 
got  that,  and  then  Mr.  Merritt  sat  do^'n  in 
the  chair  and  took  me  in  his  lap  and  told 
me  if  I  would  do  them  things  the  house 
rent  shouldn't  cost  me  anything,  and  I  told 
him  I  couldn't  do  it,  but  he  kept  on,  and 
told  me  they  would  soon  get  tired  of  help- 
ing me,  and  all  these  things,  and  finally  led 
me  into  it. 

Q.  That  was  the  6th  of  May? 

A.  Yes,  sir. 

Q.  Did  you  go  to  bed  with  him  that 
night? 

A.  No,  sir. 

Q.  Where  did  you  have  intercourse  with 
him? 

A.  Right  in  the  hall,  in  the  dining  room. 

Q.  Did  he  tell  you  anything  about  tak- 
ing care  of  you? 

A.  He  told  me  I   shouldn't  suffer. 

Q.  If  you  would  let  him  do  what  he  want- 
ed to? 

A,  Yes,  sir. 

Q.  Did  you  do  that? 

A.  Yes,  sir. 

Q.  Did  he  say  anything  else  about  tak- 
ing care  of  you? 

A.  No,  sir,  not  then. 

Continuing,  she  states  that  the  appellant 
visited  her  at  ner  house  on  the  following 
dates:  May  8th,  18th,  20th,  27th,  and  on 
June  3d,  18th,  20th,  and  24th.  That  upon 
each  of  these  occasions  he  had  intercourse 
with  her  in  the  house,  and  in  her  bedroom, 
and  not  at  the  place  of  the  first  adulterous 
act,  and  that  she  conceived  and  became 
pregnant  on  the  night  of  May  13th.  Two 
of  the  children  of  the  appellee,  being  thir- 
teen and  eleven  years  of  age,  each  testified 
in  substance  that  upon  one  occasion,  about 
dark,  appellant  came  to  the  house,  but  the 
witnesses  had  retired  for  the  night,  but 
had  not  gone  to  sleep.  They  heard  him 
ask  their  mother  for  rent,  but  did  not  hear 
any  other  conversation,  and  soon  went  to 
sleep.    Aside  from  their  testimony,  that  of 
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the  divorced  wife  is  the  only  testimony 
establishing  the  unlawful  intercourse  in 
any  manner  whatever.  After  appellee  re- 
turned home  from  the  asylum  on  July  6, 
1913,  and  according  to  his  testimony,  he 
cohabited  with  his  wife  and  had  inter- 
course with  her  from  time  to  time  up  to 
the  day  of  his  separation.  He  nowhere 
testified  that  he  ever  discovered  that  his 
wife  was  pregnant,  and,  according  to  the 
testimony  in  the  record,  the  only  way  that 
he  ever  learned  of  this  was  because  his  wife 
sent  for  an  attorney  to  come  to  the  house, 
before  whom,  and  in  the  presence  of  her 
husband,  she  admitted,  for  the  first  time, 
the  unlawful  intimacy  which  she  claims 
had  occurred  between  her  and  the  appel- 
lant. In  that  same  conversation,  before  the 
attorney  and  in  the  presence  of  her  hus- 
band, she  statdd  that  her  pregnancy  was 
the  result  of  such  intimacy,  and  that  the 
appellant  was  the  father  of  her  unborn 
child.  Upon  receiving  this  information, 
the  appellee,  according  to  his  testimony,  re- 
paired to  the  house  of  a  brother-in-law; 
but  he  continued  to  visit  the  house  of  his 
wife,  in  whose  custody  he  had  left  the 
children,  and  according  to  the  testimony 
he  continued  to  furnish  clothing  and  other 
provisions  necessary  for  the  family.  In 
fact,  the  neighbors  not  only  saw  him  at 
various  times  of  the  day  and  sometimes  at 
night  go;ng  into  and  out  of  the  premises, 
but  likewise  at  work  in  the  performance  of 
chores  around  and  about  there  as  he  had 
formerly  done,  and  some  of  them  did  not 
know  that  a  separation  had  taken  place. 

It  will  be  noticed  that  the  divorce  suit 
was  filed  about  the  same  time  that  this 
suit  was  filed,  and  there  was  no  effort  made 
by  the  appellee  to  possess  himself  of  the 
five  infant  children,  or  to  molest  in  the 
least  the  wife's  possession  of  them.  In 
fact,  the  judgment  in  the  divorce  suit,  which 
is  in  the  record,  makes  no  mention  what- 
ever as  to  who  shall  have  the  custody  of 
the  children.  We  mention  %hese  facta  only 
as  bearing  upon  his  claim  of  loss  of  the 
affections  of  his  wife. 

Upon  the  question  as  to  the  deportment 
of  his  wife  toward  him  after  his  return 
from  the  asylum  and  the  way  in  which  she 
treated  him  after  his  return,  he  testified  as 
follows: 

State  whether  or  not  you  noticed  any  dif- 
ference in  your  wife's  appearance  after  your 
return. 

A.  I  couldn't  say.  She  was  about  the 
same  hefore  I  was  carried  away,  just  as 
affectionate  as  she  had  been  all  my  life. 
Always  had  been  affectionate  and  true  to 
me,  and  honest,  and  I  never  doubted  her. 
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Q.  'Did  you  see  any  difference  in  her  ap- 
pearance ? 

A.  Not  a  bit. 

Q.  How  long  before  you  noticed  any  dif- 
ference in  her  appearance? 

A.  Never  noticed  any  until  I  found  this 
out. 

Q.   Wlien  was  that? 

A.  December  23d. 

Q.  Did  you  find  out  that  your  wife  was 
pregnant  by  another  man? 

A.  Not  till  I  was  told  so  by  her.  If  that 
is  competent. 

And  upon  cross-examination  he  said: 

Q.  You  say  that  her  treatment  of  you 
was  just  as  kind  and  affectionate  as  it  had 
ever  been? 

A.  It  was. 

Q.  And  remained  that  way  so  long  as  you 
lived  with  her,  didn't  it? 

A.  Yes,  sir. 

Q.  There  was  never  any  change  in  her 
treatment  and  in  her  conduct  towards  you 
as  long  as  you  lived  with  her  after  you 
came  home  fro^  the  asylum,  was  there? 

A.  There  was  not. 

Q.  And  she  treated  you  just  as  a  good 
wife  should  do  clear  up  until  you  left  her; 
is  that  a  fact? 

A.  Yes,  sir. 

Q.  And  you  left  her — she  didn't  leave 
you,  did  she? 

A.  I  left  her. 

Q.  She  never  left  you? 

A.  No,  sir. 

Q.  Never  threatened  to  leave  you? 

A.  No,  sir. 

Q.  Ministered  to  you  and  treated  you  just 
like  she  had  always  done! 

A.  Yes,  sir. 

The  wife  testifies  that  because  of  the  un- 
lawful relations  existing  between  her  and 
the  appellant,  he  had  won  her  affections, 
but  her  acts  in  every  way  refute  this  state- 
ment. There  is  nothing  in  the  record  to 
show  that  appellant  exercised  any  blandish- 
ments, or  persuasions,  or  any  seductive  in- 
fluences to  cause  the  wife  to  surrender  to 
him  more  than  as  hereinbefore  stated.  He 
did  not  beguile  her  in  any  way,  or  use  any 
moans  to  allure  or  attract  her  towards  him, 
but  if  guilty  at  all,  it  was  because  of  a 
plain  surrender  by  the  wife  in  consideration 
of  some  financial  favors,  which  do  not  seem 
to  have  been  insisted  on,  because  the  record 
shows  that,  although  importuned  to  do  so, 
the  appellant  paid  her  no  money.  There  is 
evidence,  however,  to  show  that  after  the 
return  of  appellee  from  the  asylum,  he  was 
given  a  receipt  by  appellant  for  the  rent 
up  to  perhaps  July  Ist,  which  was  some- 
thing more  than  the  amount  that  had  been 
paid  to  him. 
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The  court  instructed  the  jury  solely  upon 
the  theory  that  this  was  a  Buit  purely  for 
alienating  of  affections,  and  the  question  Is, 
Under  the  condition  of  the  record,  should 
this  have  been  donet 

The  law  affords  two  separate  and  distinct 
remedies  by  which  either  spouse  may  re- 
cover damages  which  they  might  suffer  by 
reason  of  the  wrongful  invasion  of  any  of 
the  marital  rights.  These  are  a  suit  for 
alienation  of  affections  and  a  suit  for  crim- 
inal conversation.  They  are  quite  separate 
and  distinct,  and  the  facts  which  will  sup- 
port the  former  will  not  support  the  latter. 
Tlie  existence  of  these  two  distinct  causes 
of  actions  is  recognized  by  all  of  the  text- 
writersj  as  well  as  courts  of  last  resort. 
8  Am.  k  Eng.  Enc.  Law,  2d  ed.  260;  id. 
vol.  16,  p.  862;  1  Cooley,  Torts,  p.  466;  21 
Cyc.  pp.  1617,  1623;  Kibby  v.  Rucker,  1 
A.  K.  Marsh.  391;  Dietzman  v.  Mullin,  108 
Kv.  610,  50  L.R.A.  808,  94  Am.  St.  Rep. 
390,  57  S.  W.  247 ;  Scott  v.  O'Brien,  120  Ky. 
1,  16  L.R.A.(N.S.)  742,  130  Am.  St.  Rep. 
419,  110  S.  W.  260.  The  same  distinction 
is  recognized  by  Blaekstone  in  his  Gom- 
mentaries  on  the  Law  of  England,  and  all 
recognized  authorities. 

In  a  suit  to  recover  for  alienation  of 
affections,  all  the  authorities  agree  that  it 
is  essential  for  the  plaintiff  to  show  that 
the  defendant  produced  and  brought  about 
the  alienation  of  the  affections  of  the  wife, 
if  the  suit  is  brought  by  the  husband,  or 
the' alienation  of  the  affections  of  the  hus- 
band, if  the  suit  is  brought  by  the  wife. 
In  this  character  of  action  it  is  permissible 
to  prove,  not  for  the  purpose  of  establishing 
the  cause  of  action,  but  in  aggravation  of 
damages,  s&nial  intercourse,  although  such 
conduct  is  not  an  essential  ingredient  to 
enable  the  plaintiff  to  recover.  On  the  con- 
trary, in  a  suit  for  criminal  conversation 
the  exact  reverse  is  true.  The  action  will 
fail  without  the  proof  of  seduction,  and  it 
is  not  necessary  to  maintain  the  action  that 
there  be  any  proof  of  alienation  of  affec- 
tions. 

The  authorities  to  which  we  have  been  re- 
ferred and  which  we  have  been  able  to  find 
clearly  indicate  to  our  minds  that  where 
the  proof  shows  only  adultery  committed  by 
the  defendant  with  the  spouse  of  the  plain- 
tiff, the  action  is  properly  one  for  criminal 
conversation,  and  should  be  practised,  as 
well  as  submitted  to  the  jury,  upon  this 
theory  alene;  and  it  would  be  error  to  sub- 
mit to  the  jury  as  a  ground  of  recovery 
facts  necessary  to  recover  in  an  action  for 
alienating  of  affections.  Supporting  the 
position  which  we  have  indicated,  that  proof 
only  of  adultery  or  seduction  is  not  suffi- 
cient to  maintain  a  cause  of  action  for 
alienating  of  affections,  we  append  the  fol- 
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lowing:  "Mere  proof  of  abandonment,  and 
that  the  husband  maintains  improper  re 
lation  with  the  defendant,  is  not  sufficient. 
Buchanan  v.  Foster,  23  App.  Div.  542,  48 
N.  Y.  Supp.  732;  Churchill  v.  Lewis,  17 
Abb.  N.  C.  226;  and  see  Ilodefker  v. 
Strieker,  39  N.  Y.  Supp.  615;  \\'arner  v. 
Miller,  17  Abb.  N.  C.  221. 

In  Bigaouette  v.  Paulet,  134  INfass.  123,  45 
Am.  Rep.  307,  the  court  in  the  following 
clause  of  its  opinion,  recognizing  this  doc- 
trine, says:  "The  loss  of  consortium  is 
presumed,  although  the  wife  may  have  her- 
self been  the  seducer,  or  may  not  have  been 
living  with  the  husband.  A  husband  who  is 
living  apart  from  hia  wife,  if  he  has  not  re- 
nounced his  marital  rights,  can  maintain 
the  action,  and  it  is  not  necessary  for  him 
to  prove  alienation  of  the  wife's  affections, 
or  actual  loss  of  her  society  and  assistance. 
.  .  .  The  essential  injury  to  the  husband 
consists  in  the  defilement  of  the  marriage 
bed, — ^in  the  invasion  of  his  exclusive  right 
to  marital  intercourse  with  his  wife,  and 
to  beget  his  own  children." 

Following  these  authorities,  this  court 
said  in  the  case  of  Scott  v.  O'Brien,  supra: 
"To  support  an  action  for  alienating  a  hus- 
band's or  wife's  affection^,  it  must  be  estab- 
lished that  the  defendant  is  the  enticer. 
Mere  proof  of  abandonment,  and  that  the 
husband  or  wife  maintains  Improper  rela- 
tions with  the  defendant,  is  not  sufficient." 

We  have  concluded,  then,  that  the  court 
should  not  have  given  to  the  jury  instruc- 
tions 1  and  2,  as  they  base  the  right  of 
the  plaintiff  to  a  recovery  upon  the  idea 
that  the  proof  established  a  suit  for  the 
alienation  of  affections,  when,  as  we  have 
found,  the  proof  for  plaintiff  established  a 
cause  of  action  in  his  favor  for  criminal 
conversation.  Under  the  instructions  and 
the  proof  the  jury  might  have  believed  that 
the  appellant  had  not  had  intercourse 
with  the  wife  of  appellee,  yet  they  were  au- 
thorized to  return  a  verdict  in  favor  of  the 
latter,  or  they  may  have  believed  that  ap- 
pellant was  guilty  of  adultery,  but  that  the 
affections  of  the  wife  had  not  been  alienated. 
As  the  instructions  permitted  the  jury  to 
return  the  verdict  under  either  of  the  causes 
of  action,  when,  according  to  our  view,  only 
one  of  them  was  proven,  necessarily  this 
was  prejudicial  error. 

It  must  not  be  forgotten  that  the  suit 
for  alienation  of  affections  is  not  one  for 
the  alienation  of  the  plaintiff's  affections, 
but  is  one  to  recover  for  the  alienation  of 
the  affections  of  the  plaintiff's  spouse.  The 
proof  herein,  as  we  have  seen,  might  estab- 
lish the  former,  and  Indeed  the  criminal 
intercourse  may  have  been  sufficient  to  bave 
done  this,  but  it  is  not  a  ground  of  recovery 
against  the  appellant. 
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It  may  be  insisted  that  the  jury  were 
authorized,  even  if  the  instructions  had 
limited  the  trial  of  the  case  to  one  for  crim- 
inal conversation  only,  to  return  the  verdict 
which  they  did;  but  even  if  this  be  con- 
ceded, it  is  not  the  question  being  con- 
sidered. A  party  to  a  suit  has  the  right  to 
either  prosecute  it  or  to  have  it  prosecuted 
against  him  under  the  form  of  action  given 
by  the  law  for  such  cases,  and  to  have  the 
proven  case,  or  defense,  submitted  to  the 
jury,  and  it  will  not  do  to  speculate,  or  to 
say  that  the  verdict  might  have  been  the 
same.  These  two  causes  of  action  belong 
to  the  same  genus,  and  as  they  "may  be 
prosecuted  by  the  same  kind  of  action," 
in  that  they  each  partake  of  the  nature  of 
trespass  on  the  case  and  each  sound  in  tort 
and  "affect  all  the  parties  to  the  action," 
they  may  be  joined  under  §  83  of  the  Civil 
Code  of  Practice;  and  we  are  of  the  opinion 
that  the  allegations  of  the  petition  are  suf- 
ficient to  constitute  a  cause  of  action  under 
either  remedy.  If  the  evidence  upon  another 
trial  should  be  substantially  the  same  as 
upon  this  trial,  the  court  should  instruct 


the  jury,  in  substance,  that  if  they  should 
believe  from  the  evidence  that  the  defendant 
seduced  and  had  intercourse  with  plaintiff's 
wife,  they  should  find  for  plaintiff  and  as- 
sess his  damages  in  such  a  sum  as  would 
compensate  him  for  the  loss  of  the  comfort 
and  society  of  his  wife,  and  for  mental  pain 
and  anguish,  and  humiliation,  if  any,  which 
he  suffered  bv  reason  of  the  adulterous  acts 
of  the  defendant,  and  for  the  disgrace  and 
shame,  if  any,  which  the  plaintiff  may  have 
suffered  on  account  thereof,  not  to  exceed 
in  all  the  sum  of  $25,000,  the  amount  sued 
for,  and  unless  the  jury  so  believe  from  the 
evidence,  they  should  find  for  the  appellant. 

If  the  evidence  upon  another  trial  should 
develop  sufficient  proof  of  the  alienation  of 
the  wife's  affections  to  justify  the  submis- 
sion of  this  question  to  the  jury,  it  should 
be  submitted  as  a  proper  element  of  dam- 
ages. 

Judgment  reversed,  with  directions  to 
proceed  in  accordance  with  the  opinion. 

Petition  for  rehearing  denied. 


MISSISSIPPI  suprjeaie  cottrt. 

(In  Banc.) 

'\ 

^     MRS.  M.  E.  HOLM  AN,  Appt., 

I  ^• 

1        GEORGE  RICHARDSON. 

(—  Miss.  — ,  76  So.  136.) 

Water  —  surface  *—  right  to  dam  back. 

1.  An  owner  of  city  property  has  no  right 
to  erect  a  wall  to  prevent  diffused  surface 
water  from  flowing  along  a  swale  onto  his 
property  from  higher  land,  thereby  creating 
a  pond  on  such  land,  if  with  no  greater  ex- 
pense he  can  dispose  of  the  water  without 
injury  to  either  party  by  the  construction 
of  a  drain. 

For  other  caset,  see  Waters,  11.  g,  in  Dig. 
1-^2  N.  8. 

Same   —   prescriptive   right  —   under- 
ground drain. 

2.  The  prescriptive  right  to  cast  water 
onto  adjoining  property  cannot  be  acquired 
by  underground  drains*  of  which  the  owner 
of  such  property  has  no  knowledge. 

For  other  oaseSy  see  Waters,  II.  k,  in  Dig, 
1-52  N,  8, 

Note.  —  The  right  as  to  flow  of  surface 
water  is  discussed  geiierallv  in  the  note  to 
Gray  v.  McWilliams,  21  L.R.A.  593.  The  ob- 
struction of  surface  water  in  city  is  treated 
specifically  in  the  notes  to  Levy  v.  Nash, 
20  L.R.A.  (N.S.)  155,  and  Shahan  v.  Brown, 
43  L.R.A. (N.S.)   702. 

Tlie  rijrljt  to  hasten  flow  of  surface  water 
along  natural  drain  ways  \a  discussed  in  the 
notes  to  Manteufel  v.  Wetzel,  19  L.R.A. 
(X.S.)  167,  and  Trigg  v.  Timmerman,  L.R.A. 
191 6F,  427. 
L.R.A.1917F. 


Same  —  hastening  flow  —  liability. 

3.  The  owner  of  the  lower  of  two  adjoin- 
ing lots  crossed  by  a  swale  cannot  complain 
of  the  construction  of  tile  drains  by  the 
upper  proprietor  to  carry  the  water  down 
the  swale  to  his  property,  if  no  more  water 
is  caused  to  flow  onto  his  property  than 
would  do  so  without  them,  and  the  flow  of 
water  is  not  accelerated  to  his  injury. 
For  other  cases,  see  Waters,  II.  g,  in  Dig. 

1-52  N.  8. 

i(Cook,  J.,  dissents.) 
(July  9,  1917.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Noxubee  Coun- 
ty in  favor  of  complainant  in  a  suit  to  en- 
join defendant  from  erecting  a  wall  between 
her  property  and  that  of  complainant.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Neville,  Stone,  &  Currle,  for  ap- 
pellant: 

Surface  water  is  a  common  enemy  which 
every  proprietor  may  fight  as  he  deems  best. 

40  Cyc.  642;  30  Am.  k  Eng.  Enc.  Law, 
2d  ed.  330. 

The  common-law  rule  is  in  force  in  Mis- 
sissippi. 

Alcorn  v.  Sadler,  66  Miss.  221,  5  So.  694; 
Sinai  v.  Louisville,  N.  O.  &  T.  R.  Co.  71 
Miss.  547,  14  So.  87. 

The  owner  of  a  city  or  town  Ibt  may 
obstruct  the  flow  of  surface  water  from  ad- 
joining premises. 
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Riclly  ▼.  Stephenson,  222  Pa.  252,  22 
Ii.R.A.(N.S.)    947,   128   Am.   St.   Rep.   805, 

70  At].  1097;  Shahan  v.  Brown,  179  Ala. 
425,  43  L.RJL.(N.S.)  792,  60  So.  891; 
Swett  V.  Cutts,  50  N.  H.  439,  9  Am.  Rep. 
276. 

No  title  by  prescription  can  be  acquired 
in  an  easement  without  the  acquiescence 
and  knowledge  of  the  owner  of  the  servient 
tenement. 

22  Am.  &  Eng.  Enc.  Law,  2d.  ed.  1210; 
Mississippi  Mills  Co.  v.  Smith,  69  Miss.  299, 
30  Am.  St.  Rep.  546,  11  So.  26;  Warren 
County  ▼.  Mastronardi,  76  Miss.  273,  24 
So.  199;  McCaughn  v.  Young,  85  Miss.  277, 
37  So.  839;  Carbrey  v.  Willis,  83  Am.  Dec. 
688,  and  note,  7  Allen,  364;  Gray  v.  Cam- 
bridge, 2  L.R,A.(N.S.)  976,  and  note,  189 
Mass.  405,  76  N.  E.  195;  Hannefin  v.  Blake, 
102  Mass.  297;  Treadwell  v.  Inslee,  120  N. 
Y,  458,  24  N.  E.  651. 

Messrs.  Whitfield  &  Whitfield  and  A. 
T.  Dent,  also  for  appellant  in  reply  to  sug- 
gestion of  error: 

Unless  Mrs.  Holman  knew  that  this  un- 
derground tile  was  in  place  more  than  ten 
years  before  this  bill  was  filed,  or  unless 
the  evidence  should  show  that  the  placing 
of  this  underground  tile  was  so  notorious, 
open,  and  visible  as  that  she  must  have 
known  for  more  than  ten  years  before  the 
filing  of  this  bill,  then  there  is  no  ease- 
ment. 

Gray  v.  Cambridge,  189  Mass.  405,  2 
L.R.A.(N.S.)  083,  76  N.  E,  196;  Carbrey 
V.  Willis,  7  Allen,  364,  83  Am.  Dec.  688; 
Hannefin  v.  Blake,  102  Mass.  297;  Union 
Lighterage  Co.  v.  London  Graving  Dock 
Co.  [1001]  2  Ch.  300,  70  L.  J.  Ch.  N.  S. 
558,  84  L.  T.  N.  8.  627,  17  Times  L.  R.  447, 
[1902]  1  Ch.  657,  71  L.  J.  Ch.  N.  S.  791,  87 
L.  T.  N.  S.  881,  18  Times  L.  R,  754;  Qately 
V.  Martin  [1900]  2  Ir.  R.  260;  Deerfield  v. 
Connecticut  River  R.  Co.  144  Mass.  325,  11 
N.  E.  105;  Ludlow  Mfg.  Co.  v.  Indian 
Orchard  Co.  177  Mass.  61,  58  N.  E.  181; 
Treadwell  v.  Inslee,  120  N.  Y.  465,  24  N. 
E.  661;  Warren  County  v.  Mastronardi,  76 
Miss.  273,  24  So.  199;  McCaughn  v.  Young, 
S5  Miss.  277,  37  So.  839. 

Richardson  is  attempting  to  get  this  court 
to  overrule  all  its  previous  decisions  in  re- 
gard to  the  common-law  right  of  throwing 
surface  watet  back  on  the  land  of  the  serv- 
ient owner. 

40  Cyc.  642;  SO  Am.  k  Eng.  Enc.  Law, 
324;  Sinai  v.  Louisville,  N.  0.  &  T.  R.  Co. 

71  Miss.  547,  14  So.  87;  Alcorn  v.  Sadler, 
«6  Miss.  221,  5  So.  694;  Rielly  v.  Stephen- 
son, 222  Pa.  252,  22  L.R.A.(N.S.)  947, 
128  Am.  St.  Rep.  805>  70  Atl.  1097;  Shahan 
▼.  Brown,  179  Ala.  426,  43  L.R.A.(N.S.) 
702,  60  So.  801. 

L.R.A.1017F. 


Mr.  W.  W.  Magruder,  for  appellee: 

There  are  two  general  rules,  the  common - 
law  rule  and  the  civil-law  rule,  by  which 
the  rights  of  adjoining  owners  in  the  flow- 
age  of  water  are  ascertained  and  determined. 

40  Cyc.  640-643;  Gray  v.  McWilliams, 
21  L.R.A.  593,  and  note,  98  Cal.  157,  35 
Am.  St.  Rep.  163,  32  Pac.  076. 

Our  court  has  In  eflfect  adopted  the  civil- 
law  rule. 

If  any  such  rule  as  that  of  the  so-called 
common  law  ever  existed  as  a  definite  legal 
principle,  its  application  to  existing  modern 
conditions  has  become  so  increasingly  dif- 
ficult that  the  courts  have  practically  emas- 
culated it. 

Rawstron  v.  Taylor,  11  Exch.  360,  156 
Eng.  Reprint,  873,  25  L.  J.  Exch.  N.  S.  33 ; 
Bellows  y.  Sackett,  15  Barb.  06. 

The  fundamental  principle  under  the  mod- 
em authorities  is  the  maxim,  sic  utere  tuo 
ut  alienum  non  Isedas. 

Hunt  v.  Sain,  181  111.  372,  54  N.  E.  970; 
Ribordy  v.  Murray,  177  111.  134,  52  X.  E. 
326;  Roe  v.  Howard  County,  75  Neb.  448, 
6  L.R.A.(N.S.)  831,  106  N.  W.  587;  Cush- 
ing  V.  Pires,  124  Cal.  663,  57  Pac.  672; 
Finkbinder  v.  Ernst,  126  Mich.  666,  85  N. 
W.  1127;  Priest  v.  Maxwell,  127  Iowa,  744, 
104  N.  W.  344;  Montgomery  v.  Locke,  2 
Cal.  Unrep  698,  11  Pac.  874;  Boyd  v.  Conk- 
lin,  54  Mich.  583,  52  Am.  Rep.  831,  iO  X. 
W.  595;  Shane  v.  Kansas  City,  St.  J.  &  C. 
B.  R.  Co.  71  Mo.  237,  36  Am.  Rep.  480. 

An  easement  or  prescriptive  right  may  be 
created  and  acquired  by  the  statutory  oc- 
cupancy or  user  for  the  required  period  of 
time  under  claim  of  right. 

Ryan  v.  Mississippi  Valley  k  S.  I.  R.  Co. 
62  Miss.  162;  Alcorn  v.  Sadler,  66  Miss. 
221,  6  So.  694;  Crumbaugh  v.  Mobile  &  O. 
R.  Co.  106  Miss.  485,  62  So.  233;  Vincent  v. 
Michel,  7  La.  52,  26  Am.  Dec.  496;  White 
▼.  Chapin,  12  Allen,  616;  Schnitzius  v. 
Bailey,  48  N,  J.  Eq.  409 ;  Leidlein  v.  Meyer, 
95  Mieh.  686,  55  N.  W.  367;  Trenton  v. 
Rucker,  162  Mich.  10,  34  L.R.A.(N.S.)  569, 
127  N.  W.  39;  Earl  v.  De  Hart,  12  N.  J. 
Eq.  280,  72  Am.  Dec.  305;  McKinley  v. 
Union  County,  29  N.  J.  Eq.  171;  Shane  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  71  Mo. 
237,  36  Am.  Rep.  480. 

Messrs.  Green  &  Green,  also  for  appel- 
lee on  suggestion  of  error: 

The  common  law  does  not  suffer  the  dam- 
ming up  of  a  natural  drainage  ditch  by  a 
lower  proprietor  against  an  upper  pro- 
prietor. 

3  Famham,  Waters,  p.  2509;  Illinois  C. 
R«  Co.  T.  Miller,  68  Miss.  760,  10  So.  61; 
Mississippi  k  T.  R.  Co.  v.  Archibald,  67 
Miss.  40,  7  So.  212. 

The  common-enemy  doctrine  begins  no- 
where and  ends  nowhere. 
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3  Farnham,  Waters,  p.  2612;  Martin  v. 
Jett,  12  La.  501,  32  Am.  Dec.  123. 

The  alleged  common-law  rule  had  its 
origin  in  the  dictum  of  a  Massachusetts 
court,  formulated  in  its  present  shape  hy 
decisions  in  the  state  of  New  Jersey. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Groves,  20 
Okla.  101,  22  L.R.A.(N.S.)  802,  93  Pac. 
755;  Yazoo  &  M.  Valley  R.  Co.  v.  Scott, 
110  Miss.  443,  70  So.  459;  Yazoo  &  M. 
Valley  R.  Co.  v.  Sultan,  106  Miss.  373,  49 
L.R.A.(X.S.)  700,  63  So.  672;  Thompson 
V.  Mobile,  I.  &  K.  C.  R.  Go.  104  Miss.  660, 
61  So.  596;  Walker  v.  New  Mexico  &  S.  P. 
R.  Co.  165  U.  S.  593,  41  L.  ed.  837,  17 
Sup.  Ct.  Rep.  421,  1  Am.  Neg.  Rep.  768; 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Machler, 
158  Ind.  169,  63  N.  E.  210;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Hammer,  22  Kan.  763,  31 
Am.  Rep.  216;  Kansas  City  &  E.  R.  Co.  v. 
Riley,  33  Kan.  374,  6  Pac.  581;  Morrison 
V.  Bucksport  &  B.  R.  Co.  67  Me.  353; 
Schneider  v.  Missouri  P.  R.  Co.  20  Mo.  App. 
68;  Wagner  v.  Long  Island  R.  Co.  2  Hun, 
633;  Shane  y.  Kansas  City,  St.  J.  ^  C.  B. 
R.  Co.  71  Mo.  238,  36  Am.  Rep.  480;  Quinn 
V.  Chicago,  M.  &  St.  P.  R.  Co.  23  S.  D.  126, 
22  L.R.A.(N.S.)  789,  120  N.  W.  884; 
Ribordy  v.  Murray,  177  IlL  134,  62  N.  E. 
325;  Anheuser-Busch  Brewing  Asso.  t. 
Peterson,  41  Neb,  897,  60  N.  W.  373;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Groves,  20  Okla. 
101,  22  L.R.A.(N.S.)  802,  93  Pac.  755, 
Baltimore  &  S.  P.  R.  Co.  v.  Hackett,  87 
Md.  224,  39  Atl.  510;  Hahn  v.  Thornberry, 
7  Bush,  403;  Mapes  v.  Bolton,  89  Neb.  815, 
132  N.  W.  386;  Wharton  v.  Stevens,  84 
Iowa,  111,  15  L.R.A.  630,  35  Am.  St.  Rep. 
296,  50  N.  W.  562. 

A  right  to  flow  water  over  land  may  be 
acquired  by  prescription. 

Alcorn  v.  Sadler,  71  Miss.  634,  42  Am. 
St  Rep.  484,  14  So.  444;  Bonelli  Bros.  v. 
Blakemore,  66  Miss.  143,  14  Am.  St.  Rep. 
550,  5  So.  228;  Gray  v.  Can^idge,  189 
Mass.  405,  2  L.R.A.(N.S.)  976,  76  N.  E. 
195;  Carbrey  v.  Willis,  7  Allen,  364,  83 
Am.  Dec.  688 ;  Hannefin  v.  Blake,  102  Mass. 
297 ;  Treadwell  v.  Inslee,  120  N.  Y.  458,  24 
N.  E.  651. 

Want  of  knowledge  never  yet  suspended 
the  running  of  the  Statute  of  Limitations. 

19  Am.  ds  Eng.  Enc.  Law,  2d  ed.  214; 
McCarlie  v.  Atkinson,  77  Miss.  594,  78 
Am.  St.  Rep.  540,  27  So.  641;  Cook  v. 
Rives,  13  Smedes  &  M.  328,  63  Am.  Dec. 
88;  Young  v.  Cook,  30  Miss.  320;  Buekner 
V.  Calcote,  28  Miss.  432;  Edwards  v.  Gibbs, 
39  Miss.  166;  State  v.  Furlong,  60  Miss. 
830 ;  Fleming  v.  Grafton,  54  Miss.  79 ;  Hud- 
son V.  KimbrQUgh,  74  Miss.  346,  21  So. 
885;  Gould,  W^aters,  3d  ed.  545;  Illinois 
C.  R.  Co.  V.  Miller,  68  Miss.  760;  10  So. 
61;  Barkley  v.  Wilcox,  86  N.  Y.  148,  40 
L.R.A.1917F. 


Am.  Rep.  519;  Robertson  v.  Alford,  13 
Smedes  &  M.  509;  Butler  v.  Craig,  27  Miss. 
628,  61  Am.  Dec.  627;  Smith  v.  Westmore- 
land, 12  Smedes  &  M.  663 ;  Crane  v.  French, 
38  Miss.  628;  Ingraham  v.  Regan,  23  Miss. 
213;  Hill  V.  Nash,  73  Miss.  862,  19  So.  709; 
Klaus  V.  Moore,  77  Miss.  701,  27  So.  612; 
Masonic  Ben.  Asso.  v.  First  State  Bank, 
99  Miss.  610,  55  So.  412. 

Tlie  actual  assertion  of  the  right  to  drain 
gives  notice  of  onr  right  in  the  premises. 

Alcorn  v.  Sadler,  71  Miss.  634,  42  Am. 
St.  Rep.  484,  14  So.  444;  Crumbaugh  v. 
Mobile  &  0.  R.  Co.  105  Miss.  487,  62  So. 
233. 

The  exception  as  to  urban  lots  has  no  ap- 
plication here.  There  was  no  artificial 
drainage  provided  by  law,  and  the  lots  were 
not  used  for  building  purposes. 

Southern  R.  Co.  v.  Lewis,  165  Ala.  556, 
138  Am.  St.  Rep.  77,  51  So.  750;  Crabtreo 
V.  Baker,  75  Ala.  95,  51  Am.  Rep.  424; 
Hall  V.  Rising,  141  Ala.  433,  37  So.  586; 
3  Farnham,  Waters,  p.  2607,  §  889e;  Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  Yarbrough,  194 
Ala.  162,  69  So.  583;  Walshe  v.  Dwight 
Mfg.  Co.  178  Ala.  310,  59  So.  632. 

SmiUi,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Appellant  and  appellee  own  and  reside 
upon  adjoining  lota  in  the  city  of  Macon, 
that  of  appellee  bounding  appellant's  lot  on 
the  north  and  west.  The  level  of  appellee's 
lot  is  higher  than  that  of  appellant's,  and 
there  is  a  large  swale  or  hollow  beginning 
on  appellant's  premises  some  distance  from 
and  extending  down  to  the  line  separating 
the  two  lots.  This  swale  or  hollow  is  not 
a  natural  drain  in  the  sense  that  by  it  water 
is  collected  in  or  confined  to  a  well-defined 
natural  channel,  but  because  of  it,  however, 
a  large  volume  of  water  is  at  times  collected 
at  the  point  where  it  touches  appellant's 
lot.  At  this  point  a  ditch,  dug  many  years 
ago  by  a  gentleman  who  then  owned  both 
lots,  conducts  the  water  across  appellant's 
lot  to  a  public  drain  along  the  street  which 
bounds  appellant's  lot  on  the  south.  Two 
or  more  underground  tile  drains  accelerate 
the  flow  of  the  water  from  appellee's  lot 
to  the  head  of  this  ditcli  across  appellant's 
lot,  but  discharge  no  water  thereon  other 
than  such  as  would  be  so  discharged  with- 
out them.  In  addition  to  the  water  collect- 
ed at  the  head  of  this  ditch,  water  also 
flows  from  appellee's  lot  on  and  across  ap- 
pellant's lot  for  practically  the  entire  length 
of  the  line  dividing  them.  The  volume  of 
water  which  now  flows  from  appellee's  lot 
across  that  of  appellant's  is  less  than  it  was 
when  appellee  purchased  his,  because  of  cer- 
I  tain  artificial  drains,  other  than  those  here 
*  complained  of  constructed  by  him,  which 
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eondnct  »  portion  of  the  water  in  another 
direction.  The  flow  of  this  water  across 
appellant's  lot  is  damaging  to  her,  and  if  it 
should  remain  on  appellee's  lot  will  damage 
him.  In  order  to  prevent  this  water  from 
flowing  across  her  lot,  appellant  commenced 
the  erection  of  a  solid  brick  wall  extending 
the  full  length  of  the  line  separating  it 
from  appellee's  lot,  the  effect  of  which  would 
be  to  cast  the  water  back  upon  appellee's 
lot.  A  ditch  can  be  dug  along  the  north 
and. west  line  of  appellant's  lot  at  a  cost 
not  exceeding  that  of  this  brick  wall,  which 
would  conduct  the  water  to  the  public  drain 
on  the  south  side  of  appellant's  lot,  into 
which  the  ditch  now  crosses  her  lot  flows, 
by  means  of  which  the  water  would  be  pre* 
vented  from  damaging  either  of  the  parties 
hereto.  After  appellant  began  the  erection 
of  this  brick  wall  and  before  its  com- 
pletion, appellee  filed  his  bill  in  the  court 
below  praying  that  she  be  enjoined  from 
building  and  maintaining  it.  A  temporary 
injunction  was  granted  in  accordance  with 
the  prayer  of  the  bill,  which  injunction  on 
final  hearing  was  made  perpetual. 

Two  questions  are  presented  to  us  by  this 
record:  First,  to  what  extent,  if  any,  may 
appellant  obstruct  the  natural  flow  of  rain- 
water in  a  diffused  state  from  appellee's 
premises  over  and  across  her  own?  Second, 
what  right,  if  any,  has  appellee  to  collect 
rainwater  falling  upon  his  premises  by 
means  of  artificial  drains,  and  discharge  it 
on  the  premises  of  appellant? 

Any  discussion  of  the  rules  of  the  civil 
and  of  the  ancient  common  law  with  refer- 
ence to  the  right  of  one  landowner  to  ob- 
struct the  flow  of  surface  wster  from  the 
land  of  an  adjoining  owner  on  and  across 
his,  and  the  difference,  if  any  such  in  fact 
exists,  between  the  rules  of  those  two  sys- 
tems of  law,  will  be  of  no  value  here  for  the 
reason  that  the  rule  with  us,  as  will  appear 
from  examination  of  the  cases  from  this 
court  hereinafter  cited,  is  that  when  ad- 
joining lots  owned  by  different  persons  are 
on  a  different  level,  so  that  there  will  be  a 
natural  flow  of  rainwater  in  a  diffused 
state  from  the  higher  to  the  lower  level,  the 
owner  of  the  lower  lot  may  fend  the  water 
therefrom,  provided  he  does  so  for  proper 
objects  and  exercises  reasonable  care  to  pre- 
vent unnecessary  injury  to  the  higher  lot. 
Illinois  C.  R.  Co.  v.  Miller,  «8  Miss.  760, 
10  So.  61;  Sinai  v.  Louisville,  N.  O.  &  T. 
R.  Co.  71  Miss.  647,  14  So.  87;  Kansas 
City,  M.  A  B.  R.  Co.  v.  Smith,  72  Miss. 
677,  27  L.R.A.  762,  48  Am.  St  Rep.  679,  17 
So.  78;  Yasoo  &  M.  Valley  R.  Co.  v.  Davis, 
73  Miss.  678,  32  L.R.A.  262,  66  Am.  St. 
Rep.  662,  19  So.  487;  Canton,  A.  &  N.  R. 
Co.  V.  Paine,  —  Miss.  — ,  19  So.  199;  Illinois 
C.  R.  Co.  V.  Wilbourn,  74  Miss.  284,  21  So. 
L,R.A.1917F.  60 


1;  Alabama  k  V,  R.  Co.  ▼.  Daniels,  108 
Miss.  68,  66  So.  324.  That  the  rule  applied 
in  these  cases  above  announced  was  so  un* 
derstood  by  Mr.  Freeman  will  appear  from 
the  note  to  Mizell  v.  McGowan,  85  Am.  St. 
Rep.  724.  This  rule,  which  also  prevails  in 
several  other  states  (3  Farnham,  Waters,  § 
890,  p.  2616,  and  authorities  there  cited), 
is  based  upon  and  is  simply  a  concrete 
application  of  the  maxim  that  "one  must 
so  use  his  own  as  to  not  unnecessarily  in- 
jure others." 

A  corollary  to  this  rule  necessarily  is 
that  where  two  methods  of  disposing  of 
such  water  are  available  to  the  owner  of 
the  lower  lot,  each  equally  efficacious  and 
neither  requiring  an  unreasonably  great- 
er expense  than  the  other,  one  of  which  will 
damage  the  adjoining  property  and  the 
other  will  not,  the  latter  must  be  adopted 
by  the  owner  of  the  lower  lot  in  fending  tlie 
water  therefrom.  The  decision  in  Sinai  v. 
Louisville,  N.  O.  &  T  R.  Co.  71  Miss.  547; 
14  So.  87 ;  turned  upon  this  express  proposi- 
tion, as  was  pointed  out  in  Yazoo  &  M. 
Valley  R.  Co.  v.  Davis,  73  Miss.  678,  32 
L.R.A.  262,  66  Am.  St.  Rep  662,  19  So. 
487,  wherein  the  court,  in  approving  the 
holding  in  that  case,  said:  "A  company 
having  a  right  to  construct  its  railroad  may 
not,  in  disregard  of  the  rights  of  adjoining 
proprietors,  so  construct  its  roadbed  as  to 
destroy  the  value  of  the  lands  of  third  per- 
sons, even  though  the  injury  be  occasioned 
by  turning  back  surface  water  upon  such 
lands,  if,  ^ith  due  regard  to  the  duty  it 
owes  to  the  public,  and  in  the  reasonable 
use  ol  its  own  property,  and  at  no  undue 
expense,  it  can,  by  putting  in  trestles^  cul- 
verts, or  other  openings,  provide  a  way 
through  which  such  water  may  safely  be 
allowed  to  escape." 

It  is  true  that  in  the  cases  wherein  this 
court  has  heretofore  dealt  with  this  ques- 
tion the  offending  party  was  a  railroad 
company,  but  there  can  be  no  distinction  in 
this  regard  between  the  rights  and  duties 
of  such  a  company  and  of  an  individual,  as 
pointed  out  in  3  Farnham  on  Waters,  § 
904,  except,  as  set  forth  in  Yasoo  &  M.  Val- 
ley R.  Co.  V.  Davis^  supra,  such  as  may  be 
caused  by  the  fact  that,  since  a  railroad 
company  is  authorised  by  law  to  construct 
its  embankment,  it  may  not  be  liable  at  all 
for  damages  which  necessarily  result  to  an 
adjoining  landowner  from  a  proper  con- 
struction thereof,  and,  we  may  add  further, 
except  such  difference  as  may  be  caused  by 
the  provision  of  §  17  of  our  present  Con- 
stitution, that  "private  property  sliall  not 
be  .  .  .  damaged  for  public  use  except 
on  due  compensation  being  first  made  to  tite 
owner  or  owners  thereof,"  which  section, 
however,  had  no  influence  on  those  decisions. 

Applying  this  rule  in  the  case  at  bar. 
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it  necessarily  follows  that  the  appellant  is 
without  right  to  prevent  this  surface  water 
from  crossing  her  land  in  a  diffused  state 
by  means  of  a  brick  wall,  thereby  causing 
it  to  pond  on  appellee's  land,  for  she  can  at 
no  greater  expense  fully  protect  herself  by 
digging  a  ditch  across  the  north  and  down 
the  west  boundary  of  her  lot  to  the  public 
drain  hereinbefore  referred  to  and  at  the 
same  time  inflict  no  damage  upon  appellee. 
Appellant,  of  course,  has  the  right  to  erect 
and  maintain  this  brick  wall,  but  in  so 
doing  she  must  exercise  reasonable  care 
to  prevent  the  water  being  thereby  caused 
to  pond  on  appellee's  lot  to  his  damage. 

Coming  now  to  the  second  question.  Ap- 
pellee's claim  is  that  he  has  acquired  the 
right  by  prescription  to  collect  this  water 
in  the  underground  tile  drains  complained 
of  and  cast  it  over  and  across  appellant's 
land  through  the  ditch  extending  from  the 
end  of  the  swale  or  hillside  hollow  to  the 
public  drain  on  the  opposite  side  of  her  lot. 
It  is  unnecessary  for  us  to  determine 
whether  or  not  such  a  right  may  be  ac- 
quired by  prescription,  for  the  reason,  if 
no  other,  that  the  existence  of  these  under- 
ground tile  drains  was  unknown  to  appel- 
lant until  about  three  years  before  the  be- 
ginning of  this  litigation,  and  their  exist- 
ence'in  the  very  nature  of  the  thing  was  not 
open   and  notorious. 

It  appears,  however,  from  the  evidence 
that  the  conformation  of  the  surface  of  ap- 
pellee's lot  is  such  that  the  underground 
tile  drains  complained  of  do  not  cause  any 
more  water  to  collect  at  the  head  of  and 
flow  through  the  ditch  across  appellant's 
lot  than  would  so  do  without  them,  and  it 
does  not  appear  that  they  accelerate  the 
flow  of  the  water  to  such  an  extent  as  to 
thereby  damage  appellant  more  than  she 
would  be  without  them,  from  which  it  nec- 
essarily follows  that  she  has  no  ground  of 
complaint  because  of  their  existence. 

The  decree  of  the  court  below,  having  tak- 
en a  much  broader  scope  than  is  warranted 
by  the  foregoing  views,  was  erroneous,  so 
that  we  committed  no  error  in  reversing  it; 
but  the  cause  should  have  been  remanded 
instead  of  judgment  final  being  entered 
here.  Our  former  judgment,  therefore,  will 
be  set  aside,  the  decree  of  the  eourt  below 
will  be  reversed,  and  the  cause  remanded. 
The  former  opinion  herein  rendered  will  be 
withdrawn. 

Reversed  and  remanded. 

Stevens,  J.,  specially  concurring: 
I  agree  in  the  result  reached  by  the  court, 
that  is,  the  order  reversing  and  remanding 
the  cause.  I  do  not  concur  in  the  reason- 
ing of  the  majority  in  the  opinion  this  day 
delivered  on  the  suggestion  of  error.  I 
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agree  with  Judge  Cook  in  the  interpreta- 
tion  which  he  has  placed  upon  previous 
decisions  of  this  court;  and,  in  the  main,  I 
agree  with  the  views  expressed  in  his  con- 
curring opinion.  It  is  perfectly  manifest 
to  me  that  the  process  of  reasoning  in  the 
majority  opinion  completely  changes  the 
law  of  waters  in  Mississippi,  and  sabsti- 
tutes  a  rule  that  has  never  before  been 
recognized  in  this  state.  I  think  the  court 
should  at  least  declare  in  express  language 
that  previous  holdings  of  our  court ,  are 
overruled. 

Much  importance  is  given  by  the  court  to 
the  maxim  that  one  must  so  use  his  own  as 
not  unnecessarily  to  injure  another's.  This 
might  be  termed  the  '^golden  rule"  which 
the  law  applies  to  the  everyday  affairs  of 
men.  I  fully  recognize  this  broad  principle 
of  justice,  but  the  principle  is  erroneously 
applied  in  tJie  instant  case.  As  applied  to 
the  present  case  it  is  made  to  say  that  Mrs. 
Holman,  as  the  owner  of  the  lower  estate, 
must  receive  and  at  her  own  expense  dis- 
pose of  the  surface  water  flowing  from  the 
upper  estate,  simply  and  solely  because  she, 
at  a  reasonable  expense,  can  drain  off  or 
dispose  of  these  surface  waters.  The  record 
shows  conclusively  that  Mr.  Richardson,  as 
the  owner  of  the  upper  estate,  can  ditch  and 
drain  off  his  own  surface  waters  at  a  rea- 
sonable expense.  The  majority  say  that  the 
obligation  must  be  borne  by  Mrs.  Holman, 
the  owner  of  the  lower  estate.  I  say  that 
the  obligation  is  the  primary  obligation  of 
Mr.  Richardson,  the  owner  of  the  upper 
estate.  I  fail  to  see  the  justice  of  permit- 
ting a  well  to  do  landlord  to  install  a  sys- 
tem of  underground  tiling,  and  by  means 
thereof  to  concentrate  at  one  point  and 
project  surface  water  upon  the  humble 
garden  spot  of  a  helpless  widow.  Yet  this 
is  the  very  action  which  the  eourt  now  ap- 
proves. It  would  not  be  so  bad  if  Mr. 
Richardson  did  not  have  a  system  of  un- 
derground tiling.  In  that  case  the  surface 
water  would  be  diffused  over  a  larger  area 
and  would  run  onto  the  premises  of  Mrs. 
Holman  in  a  manner  less  calculated  to  do  so 
much  damage.  As  it  is,  the  proof  shows 
that  the  surface  waters  from  the  large 
premises  of  Mr.  Richardson  are  collected 
into  one  large  pipe,  and  through  the  mouth 
of  this  pipe  projected  into  a  ditch  leading 
through  Mrs.  Holman's  premises.  The  re- 
sult of  this  is  that  the  garden  of  appellant 
is  frequently  overflowed  to  the  exteiit  that 
a  large  part  thereof  cannot  be  utilized. 
Mrs.  Holman  then  is  the  one  who  is  "un- 
necessarily injured"  under  the  maxim  ap- 
plied by  the  majority.  I  have  always  been 
taught  that  a  landowner  has  complete 
dominion  over  his  own  so  long  as  he  does 
not  unnecessarily  injure  another.    Mrs.  Hoi- 
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man  lifts  done  nothing  to  injure  Mr.  Rich- 
ardson's premisee.  She  is  simply  arranging 
her  own  premises  so  that  they  may  be  utiV- 
ized.  What  she  does  is  in  the  Interest  of 
good  husbandry.  There  is  no  complaint 
that  she  does  not  take  care  of  her  own  sur- 
face water.  The  sole  complaint  is  that  she 
ought  to  take  care  not  only  of  her  own 
surface  water,  but  of  the  surface  water 
which  falls  upon  Mr.  Richardson's  estate. 
She  then  is  having  a  double  burden  imposed 
upon  her,  -while  Mr.  Richardson  escapes  all 
burden  whatever.  This  manifestly  reverses 
the  rule  heretofore  existing  in  Mississippi. 
If  Mr.  Riehardson  could  not  possibly  pro- 
vide ditches  and  drains  for  his  own  land, 
the  case  might  be  different.  It  is  not,  how- 
ever, an  instance  where  the  upper  tenant 
cannot  possibly  take  care  of  his  own  excess 
surface  water  without  imposing  upon  the 
lower  estate.  He  can  provide  his  own  drain- 
age and  that  across  his  own  land.  This,  in 
equity  and  good  conscience,  he  ought  to  do. 
Our  court  made  an  exception  in  the  appli- 
cation of  the  law  against  railroad  com- 
panies. The  reason  for  this  was  clearly  an- 
noimced  by  our  court  in  the  Sinai  Case. 
The  very  charter  rights  of  railroad  com- 
panies empower  them  to  appropriate  a  nar- 
row strip  of  country  across  large  stretches 
of  agricultural  lands,  and  to  construct 
thereon  miles  of  embankments,  which  neces- 
sarily obstruct  natural  drainage.  Of  course, 
the  present  case  does  not  fall  within  the 
exception.  The  majority  opinion  declares 
that  "the  owner  of  the  lower  lot  mav  fend 
th«  water  therefrom,  provided  he  does  so 
for  -proper  objects  and  exercises  reasonable 
care  to  prevent  unnecessary  injury  to  the 
higher  lot." 

There  is  little  consolation  in  this  state- 
ment of  U|e  eourt  when  it  is  followed  by  the 
express  holding  that  the  lower  tenant  must 
pay  the  expense.  Of  course,  the  lower  ten- 
ant con  always  fend  off  the  water  by  ap- 
propriating his  own  land  for  necessary 
ditches  and  paying  all  the  expense  himself. 
If  this  is  a  natural  right  it  is  a  very  costly 
one. 

There  is  neither  claim  nor  showing  that 
th'e  curb  or  wall  being  constructed  by  Mrs. 
Holman  is  a  "spite  wall."  Her  attempt  to 
improve  her  property  should  be  encouraged. 


Cook,  J.,  dissenting: 

As  I  have  always  considered  and  still 
consider  the  settled  law  to  be  in  this  state, 
the  opinion  of  the  court  in  this  case  has 
destroyed  the  rule.  Judge  Campbell,  speak- 
ing for  this  court  in  Alcorn  v.  Sadler,  66 
Miss.  229,  5  So.  695,  had  this  to  say:  "He 
mav  arrest  its  flow  over  his  land  and  di- 
nrert  it  before  it  gets  to  rest  in  the  reservoir 
or  lake,  or  whatever  the  body  of  water  may 
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be  called,  but  after  it  loses  its  casual  and 
vagrant  character  as  surface  water  diffused 
over  his  land,  and  reaches  the  place  of  rest 
and  becomes  a  body  or  collection  of  water, 
owned  chiefly  by  another,  he  cannot  law- 
fully drain  it  and  destroy  what  belongs  to 
that  other  in  order  to  clear  of  water  that 
part  of  his  own  land  covered  by  it." 

The  last  pronouncement  of  this  court  up- 
on the  Mississippi  rule  was  made  one  year 
ago  in  Harvey  v.  Illinois  C.  R.  Co.  Ill  Miss. 
838,  72  So.  274,  in  these  words:  "By  the 
recognized  law  of  this  state  surface  water 
may  be  appropriated  to  his  own  use  by  the 
landowner,  or  he  may  expel  it  from  his 
land.  'Surface  water  is  regarded  as  a  com- 
mon enemy,  which  every  proprietor  may 
fight  or  get  rid  of  as  best  he  may;  but  a 
landowner  has  no  right  to  rid  his  land  of 
surface  water  by  .collecting  it  in  artificial 
ciiannels  and  discharging  it  through  or 
upon  the  Land  of  an  adjoining  proprietor.' 
Gk>uld,  Waters,  3d  ed.  §  271." 

The  opinion  of  the  court  cites  several 
cases  decided  by  this  court  to  support  its 
decision,  which  I  will  briefly  review!^  The 
first  ease  cited  is  Illinois  C.  R.  Co.  v.  Miller, 
68  Miss.  760,  10  So.  61.  In  passing  it  will 
be  noted  that  the  court  in  the  case  cited 
expressly  approves  the  rule  announced  in 
Harvey  v.  Illinois  C.  R.  Co.  supra,  but 
aside  from  the  faet  that  this  case  involved 
the  diversi<m  of  natural  water  course,  th^ 
gist  of  the  decision  may  be  found  in  this 
paragraph:  "The  defendant  has,  for  the 
protection  of  its  roadbed,  dug  a  ditch  along 
its  eastern  line,  into  which  is  collected  sur- 
face water,  falling  upon  adjacent  lands  for 
a  half  mile  along  the  diteh,  and  which  but 
for  the  ditch  would  have  flowed  upon  lands 
of  other  persons,  and  has  discharged  the 
water  thus  accumulated  upon  the  lands  of 
the  plaintiff  which  were  free  from  the  flow 
of  the  water  in  its  natural  course.  Upon 
all  the  authorities  this  is  an  unlawful  act, 
and  for  it  the  plaintiff  is  entitled  to  re- 
cover." 

It  is  diflScult  to  find  in  the  case  just  dis- 
cussed any  authority  for  the  holding  of  the 
majority  in  the  present  case.  The  next 
case  cited  by  the  court  is  Sinai  v.  Louisville, 
N.  O.  &  T.  R.  Co.  71  Miss.  647,  14  So.  87, 
Judge  Woods,  after  stating  the  facts,  opens 
his  opinion  with  these  words:  "The  ques- 
ti<Mi  presented  is  resolvable  by  the  appli- 
cation of  common-law  principles  to  new  and 
changed  conditions.  At  the  ancient  com- 
mon law  every  landowner  fought  and  fenced 
against  surface  water  as  suited  his  necessi- 
ties. It  was  a  common  enemy,  which  the 
landholder  dealt  with  according  to  his  own 
pleasure,  for  his  own  protection.  But  this 
strict  rule  had  its  origin  when  the  soil  was 
used  for  agricultural  purposes.  In*  that 
primeval  day  of  the  law's  birth  and  growth. 
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a  railway  corporation  .  •  •  was  un- 
dreamed of."  ' 

So  it  was  in  that  case  the  court  wiselj, 
I  think,  modified  the  rule  to  fit  unforeseen 
and  undreamed-of  conditions.  It  was  an 
adjustment  of  the  law  to  a  "new  order  of 
society."  This  case  left  undisputed  the 
general  rule — ^the  common-law  rule  which 
had  theretofore  been  applied  to  the  known 
conditions.  But  the  court  applies  to  this 
case  the  maxim  that  each  person  must  bo 
use  his  own  property  as  not  to  do  unneces- 
sary harm  to  another. 

In  the  present  case  we  have  nothing  new; 
the  situation  here  is  the  same  everjrwhere  in 
the  rolling  lands  of  the  state,  and  the  effect 
of  the  decision  is  to  totally  destroy  the  rule, 
— to  make  the  lower  estate  the  servient  es- 
tate. In  other  words,  the  maxim  is  made 
much  more  potent  than  the  rule  of  law 
heretofore  recognized  by  the  courts  of  this 
state ;  and  if  the  decision  of  the  court  is 
to  be  the  law,  the  civil  law  with  regard  to 
surface  waters  will  hereafter  prevail,  for 
it  is  difficult  to  imagine  a  case  wherein  to 
fight  Surface  water  would  not  be  denied, 
upon  the  theory  of  injury  to  the  upper 
proprietor.  I  confess,  in  the  light  of  the 
ruling  of  this  court  in  the  present  ease, 
that  I  have  never  understood  the  Sinai 
Case.  The  court,  in  that  case,  as  I  have 
always  understood,  was  undertaking  to  up- 
hold the  common-law  rule  with  such  lim- 
itations as  the  unique  conditions  manifestly 
demanded.  It  will  be  noted,  however,  that 
the  railroad  company  was  held  liable  in 
that  case,  but  not  the  appellee  in  this  case, 
who  did  a  similar  act;  that  is  to  say,  he 
has  maintained  his  right  to  dump  the  sur- 
face water  flowing  from  and  over  his  lands 
onto  the  lower  lands,  and  the  lower  owner 
is  enjoined  from  making  a  fight  against  the 
enemy.  Stated  differently,  in  the  Sinai 
Case  the  railroad  company  was  held  liable 
for  misusing  the  surface  waters,  and  the 
appellee  here  is  accorded  the  right  and 
power  to  prevent  the  appellant  from  raising 
her  hand  in  defense,  clearly  because  her  land 
is  somewhat  lower  than  the  dominant  es- 
tate,— a  reversal  of  the  rule  heretofore  ap- 
plied in  this  state.  In  the  present  case  Mrs. 
Holman  is  required,  by  the  decree  of  this 
court,  to  bear  the  expense  of  taking  care 
of  the  surface  water  flowing  over  and  off 
Mr.  Richardson's  lot,  while  it  would  not 
cost  Richardson  any  more  to  do  so  than  it 
will  cost  Mrs.  Holman. 

This  decree  can  only  be  defended  upon  the 
civil  law  theory  that  the  upper  estate  is 
the  dominant  estate  and  the  lower  estate  is 
the  servient  estate;  a  reversal  of  the  Mis- 
sissippi rule,  as  I  understand  it.  The  next 
case  cited  by  the  court  for  its  opinion  is 
Kansas  City,  M.  k  B.  R.  Co.  v.  Smith,  72 
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Miss.  677,  27  L.R.A.  762,  48  Am.  St.  Rep. 
579,  17  So.  78.  This  is  another  railroad 
case,  and  deals  with  fiewing  streams  and 
the  overflow  waters  of  same;  and,  thia 
being  true,  it  has  no  application  to  the 
present  case  for  the  reasons  mentioned 
above.  But  the  Smith  Case  needs  no  in- 
terpretation; and  we  will  quote  from  the 
opinion  therein  a  statement  of  the  condi- 
tions then  under  consideration,  viz.:  "In 
Sinai  v.  Louisville,  N.  0.  &  T.  R.  Co.  supra, 
we  declared  that  the  supposed  rule  of  the 
common  law,  under  which  it  was  there 
claimed  that  each  proprietor  had  the  abso- 
lute right  of  excluding  surface  water  from 
his  premises,  regardless  of  any  injury  to 
an  adjoining  proprietor,  could  not  be  in- 
voked (if  it  in  fact  existed)  by  a  railroad 
company  asserting  a  right  to  submerge  hun- 
dreds of  acres  of  adjoining  land  with  sur- 
face water  by  its  embankment.  It  is  ap- 
parent that  a  rule  intended  to  regulate  the 
correlative  rights  of  adjoining  landowners 
whose  property  is  devoted  to  agriculture  or 
residence  purposes  could  not  be  applied  to 
the  same  extent,  either  in  favor  ot  against 
a  railroad  company  owning  a  strip  of  land 
100  feet  wide  and  hundreds  of  miles  long.'* 

Again,  the  majority  opinion  cites  Yazoo 
ft  M.  Valley  R.  Co.  v.  Davis,  73  Miss.  678, 
32  L.R^.  262,  55  Am.  St.  Rep.  662,  19  So. 
487.  I  do  not  think  this  case  has  the  re- 
motest application  to  the  present  case.  It 
was  held  in  that  ease  that  the  company  had 
presumably  paid  for  all  damages  flowing 
from  the  proper  construction  of  the  road, 
in  the  eminent  domain  proceedings,  and 
that  the  company  was  under  no  duty  to  so 
construct  its  roadbed  as  to  provide  against 
all  except  unprecedented  overflows.  The 
Daniels  Case,  108  Miss.  68,  66  So.  324,  did 
not  involve  the  questions  here  ^iscussed, 
and  this  nmnifestly  appears  from  a  read* 
ing  of  the  opinion,  and  this  is  true  of  Can- 
ton, A.  ft  N.  R.  Co.  V.  Paine,  —  Miss.  — , 
19  So.  199. 

Having  discussed  all  the  oases  cited  in 
the  majority  opinion,  and  believing  that  not 
one  of  these  cases  afford  any  authority  for 
the  holding  of  the  court,  I  will  add  a  word 
about  the  case  decided.  The  court  has  stat- 
ed the  case  most  favorably  for  Mr.  Richard- 
son, not  more  so  than  the  evidence  offered 
by  him  warrants,  and  in  my  opinion  the 
statement  does  not  entitle  him  to  the  relief 
accorded  him. 

Having  the  utmost  respect  for  the  learn- 
ing and  ability  of  the  members  of  the  court 
concurring  in  the  opinion,  I  nevertheless  be- 
lieve that  they  have  entirely  misconceived 
the  principles  announced  in  the  cases  relied 
on.  These  were  all  railroad  cases,  and  in 
all  of  them  this  court  was  at  pains  to  ex- 
plain that  they  w^e  exceptional  cases  and 
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called  for  a  modified  rule;  an  equitable  and 
juBt  rule  to  meet  modem  conditions.  Of 
course,  there  was  no  thought  of  applying 
one  rule  to  a  railroad  corporation  and  a  dif- 
ferent rule  to  private  persons  similarly 
situated,  for  the  obvious  reason  that  private 
persons,  unless  they  engage  in  the  business 
of  building  and  operating  commercial  rail- 
roads, can  nerer  find  themselves  in  the  same 
situation.  The  railroad  cases  are  in  a  class 
to  themselves,  because  they  bring  about  con- 
ditions unlike  other  classes  of  landowners. 


I  concur  in  the  Judgment  of  the  court  re- 
versing the  decree  of  the  chancellor,  but 
dissent  from  the  rules  of  law  announced  in 
the  opinion. 

This  change  in  the  common  law  of  the 
state  is  a  legislative  function,  and  if  I  cor- 
rectly interpret  the  rules  of  law  controlling 
this  case,  the  court  has  assumed  the  rdle  of 
legislators,  which,  in  my  opinion,  is  always 
dangerous,  and  in  this  case  of  doubtful 
wisdom,  to  put  it  mildly. 


CAIilFORNIA  SUPRBBIB  COURT. 

( Department  No.  1 . ) 

CHARLOTTE  E.  AYERS  et  al.,  Respts., 

V. 

SOUTHERN   PACIFIC   RAILROAD   COM- 
PANY et  al.,  Appts. 

(173  Cal.  74,  159  Pac.  144.) 

Fraud  —  promissory  agreement  «*• 
breach  —  effect. 

1.  The  vendor  of  lots  in  a  town  laid  out 
by  himself  is  not  liable  for  breach  of  a  rep< 
resentation  that  no  liquor  should  ever  be 
flold  in  the  town,  unless  the  representation 
was  made  without  intention  to  perform  it, 
or  with  intent  to  defraud  and  thereby  to  in- 
duce the  purchase  of  lots  in  the  town. 

For  other  cases,  see  Fraud  and  Deceit,  III. 
in  Dig.  1-52  A\  8. 

Covenant  —  promise  as  warranty. 

2.  A  mere  statement  by  a  vendor  of  lota 
in  a  town  laid  out  by  him,  to  purchasers, 
that  no  liquor  should  be  sold  in  the  town, 
does  not  constitute  a  warranty  that  such 
shall  be  the  fact. 

For  other  cases ^  see  Vendor  tmd  Purchaser, 

I.  a,  in  Dig.  l-SZ  2V.  8. 

Evidence  —  to  enlargre  covenant  In  deed. 

3.  If  a  deed  contains  an  express  covenant 
that  no  intoxicating  liquor  shall  be  sold  on 
the  property,  parol  evidence  is  not  admis- 
sible of  an  agreement  by  the  vendor  at  time 
of  sale  that  none  sliall  be  sold  in  the  town. 
For  other  cases,  see  Evidence,  VI.  c,  in  Dig. 

1-S2  N.  8. 

Principal  and  agent  —  authority  of 
agent  --  agreement  as  to  sale  of  11- 
qnor. 

4.  Authority  to  an  agent  to  make  sales 
of  lots  upon  the  terms,  and  subject  to  such 
agreements  and  conditions  and  restrictions 
as  the  principal  may  instruct,  does  not  in- 
clude power  to  covenant  that  no  liquor  shall 
be  sold  on  any  of  the  lots  in  the  tract  over 
which  his  authority  extends. 

For  other  cases,  see  Principal  and  Agent, 

II,  a,  in  Dig.  1-^2  N.  S. 

(July  15,  1916.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Kern  County 
in  plaintiff's  favor,  from  an  order  denying 
a  new  trial,  and  from  an  order  denying 
a  motion  for  judgment  on  the  findings,  in 
an  action  to  recover  for  injury  to  plain- 
tiffs'  business  and  property  from  alleged 
failure  of  defendants  to  prevent  the  selling 
of  liquor  in  the  town  wherein  plaintiffs' 
property  was  situated.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  McGowan,  Frank  Thn- 
nen^  William  M.  Singer,  and  William 
Singer,  Jr.,  for  appellants: 

Plaintiffs  cannot  recover  damages  on  the 
theory  of  a  general  scheme  or  plan. 

3  Devlin,  Deeds,  §  990e;  Evans  v.  Foss, 
194  Mass.  613,  9  L.R.A.(N.S.)  1039,  80 
N.  E.  587,  11  Ann.  Ca».  171;  Judd  v. 
Robinson,  14  Ann.  Cas.  1024,  note;  Mulli- 
gan V.  Jordan,  60  N.  J.  Eq.  363,  24  Atl. 
643;  Haines  v.  Einwachter,  —  N.  J.  Eq. 
— ,  65  Atl.  38;  Jewell  v.  Lee,  14  Allen,  14.5, 
92  Am.  Dec.  744;  Sharp  v.  Ropes,  110 
Mass.  381;  Keates  v.  Lyon,  L.  R.  4  Ch. 
218,  38  L.  J.  Ch.  N.  8.  367,  20  L.  T.  N.  S. 
255,  17  Week.  Rep.  338;  Renals  ▼.  Cowli- 
shaw,  L,  R.  11  Ch.  Div.  866,  48  L.  J.  Ch. 
N.  S.  830,  41  h,  T.  N.  S.  116,  28  Week. 
Rep.  9;  De  Gray  v.  Monmouth  Beach  Club 
House  Co.  50  N.  J.  £q.  329,  24  Atl.  388; 
Trout  V.  Lucas,  64  N.  J.  Eq.  361,  35  Atl. 
163;  Hemsley  v.  Marlborough  Hotel  Co. 
66  N.  J.  Eq.  167,  55  Atl.  994;  Washb.  Real 
Prop,  6th  ed.  §  592;  Fresno  Canai  &  Irrig. 
Co.  v.  Rowell,  80  Cal.  118,  13  Am.  St.  Rep. 
112,  22  Pac  63;  Lyford  v.  North  Pacific 
Coast  R.  Co.  92  Cal.  93,  28  Pac.  103. 

There  is  no 'Showing  of  fraud  or  fraud- 
ulent representations. 

McGinn's  Estate,  3  Cof.  Prob.  Dec.  Anno. 
(Cal.)  26;  Finney  v.  Curtis,  78  Cal.  498, 
21  Pac  120,  1  Am.  Neg.  Cas.  265;  Davidson 
V.  Jordan,  47  Cal.  361,  7  Mor.  Min.  ^ep. 
54;  Barber  v.  Morgan,  51  Barb.  116;  Heller 
V.    Dyerville    Mfg.    Co.    116    Cal.    133,    47 


Kote.  —  For  implied  or  ostensible  author- 
ity of  agent  to  bind  his  principal  by  cove- 
nants in  the  sale  of  real  property,  see  anno- 
L.R.A.1917F. 


tation  following  this  case,  post,  954.  And 
see  references  therein  for  annotations  on 
related  questions. 
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Pac.  1016;  Oroville  &  V.  R.  Co.  v.  Plumas 
County,  37  Cal.  354. 

Parol  evidence  is  inadmissible  for  the 
purpose  of  changing  the  character  of  an 
instrument. 

Hawiey  v.  Kafitz,  148  Cal.  396,  3  L.R.A. 
(N.S.)  741,  113  Am.  St.  Rep.  282,  83  Pac. 
248;  Richardson  v.  Crandall,  48  N.  Y.  348; 
Kullman,  S.  &  Co.  ▼.  Sugar  Apparatus  Mfg. 
Co.  163  Cal.  731,  96  Pac.  369;  Dollar  v. 
International  Bkg.  Corp.  13  Cal.  App.  331, 
109  Pac.  499;  Ludeen  v.  Ottis,  164  Cal.  186, 
128  Pac.  335;  Gladding  v.  Montgomery,  20 
Cal.  App.  276,  128  Pac.  700;  Bradford 
Invest.  Co.  v.  Joost,  117  Cal.  211,  48  Pac. 
1083. 

There  is  no  causal  relation  or  connection 
between  the  acts  complained  of  and  the  al* 
leged  injuries. 

Smith  V.  Buttner,  90  Cal.  95,  27  Pac. 
29;  Sargent  v.  Machias,  65  Me.  592;  Hil- 
ton V.  St.  Louis,  99  Mo.  207,  12  S.  W. 
657 ;  Roberts  v.  Northern  P.  R.  Co.  168  U. 
S.  1,  39  L.  ed.  873,  15  Sup.  Ct.  Rep.  756; 
McFadden  v.  Johnson,  72  Pa.  335,  13  Am. 
Rep.  681. 

Plaintiffs  cannot  take  advantage  of  the 
condition  subsequent,  because  there  is  no 
privity  of  contract  or  estate. 

Vanderslice  v.  Hanks,  3  Cal.  28;  Bucke< 
lew  V.  Estell,  5  Cal.  108;  Miller  v.  Swann, 
89  Ala.  631,  7  So.  771;  Neely  v.  Hoskins, 
84  Me.  386,  24  Atl.  882;  Cross  v.  Carson, 
8  Blaekf.  138,  44  Am.  Dec.  758;  Board 
of  Education  v.  First  Baptist  Church,  63 
111.  205;  Boyer  v.  Tressler,  18  Ind.  260; 
McElroy  v.  Morley,  40  Kan.  76,  19  Pac. 
341;  Badger  v.  Boardman,  16  Gray,  659; 
Skinner  v.  Shepard,  130  Mass.  180;  Hooper 
v.  Cummings,  46  Me.  359;  Piper  v.  Union 
P.  R.  Co.  14  Kan.  568;  Jeffries  v.  Jefffries, 
117  Mass.  184;  McPike  v.  Heaton,  131  Cal, 
10^,  82  Am.  St.  Rep.  336,  63  Pac.  179; 
William  Ede  Co.  v.  Heywood,  163  Cal.  615, 
22  L.R.A.(N.S.)    662,  96  Pac.  81. 

Regarding  the  "condition*'  as  a  covenant, 
plaintiffs  cannot  recover.   • 

Test  Oil  Co.  V.  La  Tourette,  19  Okla. 
214,  91  Pac.  1026;  Long  v.  Cramer  Meat 
&  Packing  Co.  155  Cal.  402,  101  Pac.  297; 
Los  Angeles  Terminal  Land  Co.  v.  Muir, 
136  Cal.  36,  68  Pac.  308;  Weller  v.  Brown, 
160  Cal.  518,  117  Pac.  617;  Anson,  Contr. 
2  Am.  ed.  p.  209;  Second  Nat.  Bank  v. 
Grand  Lodge,  F.  &  A.  M.  98  U.  S.  123-125, 
25  L.  ed.  75-77;  Parker  v.  Jeffery,  20  Or. 
189,  37  Pac.  712;  Eaton  v.  Fairbury  Water- 
works  Co.  37  Neb.  557,  21  L.R.A.  653,  40 
Am..  St.  Rep.  610,  66  N.  W.  201;  HenneRsy 
V.  Bond,  23  C.  C.  A.  203,  48  U.  S.  App. 
89,  77  Fed.  405;  Boston  Safe-Deposit  &  T. 
Co.  V.  Salem  Water  Co.  04  Fed.  240; 
Durnherr  v.  Rau,  135  N.  Y.  222,  32  N.  E. 
49;  Vrooman  v.  Turner,  69  N.  Y.  284,  25 
L.R.A.1917F. 


Am.  Rep.  195;  Foster  v.  Sykes,  23  Ala, 
796;  Boyer  v.  Tressler,  18  Ind.  260;  Litch- 
field V.  Garratt,  10  Mich.  426;  Farmers' 
Bank  v.  Groves,  12  How.  61,  13  L.  ed.  889; 
Mason  v.  Crosby,  3  Woodb.  &  M.  258,  Fed. 
Cas.  No.  9,236;  Varnell  v.  McGinnis,  72 
111.  446;  Doran  v.  Shaw,  26  Ind.  284; 
Indianapolis  Natural  Gas  Co.  v.  Kibbey,  135 
Ind.  357,  35  N.  E,  392,  17  Mor.  Min.  Rep. 
677;  Reynolds  v.  Louisville,  N.  A.  &  C.  R. 
Co.  143*  Ind.  679,  40  N.  E.  410;  Holands- 
worth  V.  Com.  11  Bush,  617;  Gillis  v. 
Nelson,  16  La.  Ann..  275;  Harris  v.  McKin- 
ley,  67  Minn.  198,  58  N.  W.  991;  Letorey 
V.  Forstall,  27  La.  Ann.  83;  Cecil  v.  Rose, 
17  Md.  92;  Cahill  v.  Hall,  161  Mass.  512, 
37  N.  E.  673;  Leo  v.  Green,  52  N.  J.  Eq. 
1,  28  Atl.  904 ;  Hardy  v.  Williams,  31  N.  C. 
(9  Ired.  L.)  177;  Shattuck  v.  Smith,  5  Or. 
125;  Hall  v.  Hunton,  17  Vt.  244,  44  Am* 
Dec.  332;  Denike  v.  De  Graaf,  87  Hun,  61, 
33  N.  Y.  Supp.  1015;  Milton  v.  Story,  11 
Vt.  101,  34  Am.  Dec.  671;  Thomas  Mfg.  Co. 
V.  Prather,  65  Ark.  27,  44  S.  W.  218: 
Hays  V,  Wilstach,  82  Ind.  18;  W'aycross 
Air-Line  R.  Co.  v.  Southern  Pine  Co.  115 
Ga.  7,  41  S.  E.  271;  Lane  v.  Williams,  156 
Cal.  269,  104  Pac.  301;  Kruschke  v.  Quat- 
soe,  49  Colo.  312,  112  Pac.  769;  Mallory 
V.  Ferguson,  50  Kan.  685,  22  L.R.A.  99, 
32  Pac.  410;  Chung  Kee  v.  Davidson,  73 
Cal.  622,  15  Pac.  100;  Buckley  v.  Gray, 
110  Cal.  339,  31  L.R.A.  862,  62  Am.  St. 
Rep.  88,  42  Pac.  900;  Roddy  v.  Missouri 
P.  R.  Co.  104  Mo.  234,  12  L.R.A.  748,  24 
Am.  St.  Rep.  333,  15  S.  W.  1112;  Winter- 
bottom  V.  Wright,  10  Mees.  &  W.  109,  152 
Eng.  Reprint,  402,  11  L.  J.  Exch.  N.  S. 
415;  Alderson  v.  Cutting,  163  Cal.  503,  126 
Pac.  167,  Ann.   Cas.   1914A,   1. 

One  who,  with  malicious  motives,  but 
without  threats,  violence,  falsehood,  decep- 
tion, or  benefit  to  himself,  induces  another 
to  violate  his  contract,  is  not  liable  for 
damages. 

Boyson  v.  Thorn,  98  Cal.  578,  21  L.R.A. 
233,  33  Pac.  492;  Swain  v.  Johnson,  151 
N.  C.  93,  28  L.R.A.  (N.S.)  615,  65  S.  E. 
619;  Guethler  v.  Altman,  26  Ind.  App. 
590,   84  Am.   St.   Rep.  313,  60  N.  E.  35o. 

Plaintiffs'  remedy  is  in  equity  to  enjoin 
other  grantees  who  are  violating  the  con- 
dition. 

3  Devlin,  Deeds,  §§  968,  990e;  Evans  v. 
Fobs,  194  Mass.  513,  9  L.R.A.  (N."S.)  1039, 
80  N.  E.  587,  11  Ann.  Cas.  171. 

The  plaintiffs  cannot  recover  on  the  the- 
ory of  an  independent  collateral  agreement. 

Gladding  v.  Montgomery,  20  Cal.  App. 
276,  128  Pac.  790;  Kullman,  S.  &  Co.  v. 
Sugar  Apparatus  Mfg.  Co.  153  Cal.  725,  96 
Pac.  309;  Bradford  Invest.  Co.  v.  Joost, 
117  Cal.  204,  48  Pac.  1083 ;  Sivers  v.  Si\  crs, 
97  Cal.  518,  32  Pac.  571;  Guidery  v.  Green, 
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05  Gal.  630,  30  Pac.  780;  Beall  y.  Fisher, 
95  Cal.  668,  30  Pac.  773;  Mowry  v.  Heney, ! 
86  Cal.  476,  25  Pac.  17;  Seite  v.  BrewerV 
Refrigerating  Mach.  Co.  141  U.  6.  510,  35 
L.  ed.  837,  12  Sup.  Ct.  Rep.  46;  Board  of 
Education  y.  Grant,  118  Cal.  39,  50  Pac. 
5;  Nounnan  v.  Sutter  County  Land  Ca 
81  Cal.  1,  6  L.R.A.  219,  22  Pac.  515; 
McDonald  v.  Poole,  113  Cal.  437,  45  Pac. 
702;  Peabody  v.  Phelps,  9' Cal.  228;  Kaum- 
berg  V.  Young,  44  N.  J.  h.  331;  43  Am.  Rep. 
380;  Hord  v.  Montgomery,  26  III.  App.  41; 
Boston  &  A.  R.  Co.  v.  Briggs,  132  Mass.  24; 
Fitch  V.  Seymour,  9  Met.  462;  Scott  v. 
Scott,  70  Pa.  244. 

Birchard,  aa  agent  with  a  limited  author- 
ity, could  not  bind  appellants  by  the  al- 
leged representations. 

Blum  V.  Robertson,  24  Cal.  127 ;  Tiffany, 
Agency,  p.  194;  Quay  ▼.  Presidio  &  F.  R. 
Co.  82  Cal.  6,  22  Pac.  925;  Frink  v.  Roe, 
70  Cal.  307,  11   Pac.  820. 

Messrs.  Street  &  Street  and  Charles  del 
Bondlo,  for  respondents: 

The  defendant,  Southern  Pacific  Rail- 
road Company  sold  all  lots  under  the  gen- 
eral scheme  or  plan  that  intoxicating  liquors 
should  not  be  sold  in  the  town  of  Moron. 

Burdell  v.  Grandi,  152  Cal.  376,  14  L.R.A. 
(N.S.)  909,  125  Am.  St.  Rep.  61,  92  Pac. 
1022. 

Plaintiffs  having  been  induced  to  pur- 
chase because  of  the  general  plan  or  scheme 
of  the  railroad  company  and  upon  its  rep- 
resentations and  statements  that  no  liquor 
should  be  sold  within  the  limits  of  the  town 
of  Moron,  this  constituted  a  contract  on 
the  part  of  the  railroad  company  with 
plaintiffs,  that  it  would  not  permit  or  con- 
sent to  the  sale  of  intoxicating  liquor 
within  the  town. 

Musgrave  v:  Sherwood,  23  Hun.  669; 
Tallmadge  v.  East  River  Bank,  26  N.  Y. 
105;  Roberts  v.  Scull,  58  N.  J.  Eq.  396, 
43  AU.  683;  Roper  v.  Williams,  1  Turn.  & 
Ri  18,  37  Eng.  Reprint,  999;  Peek  v.  Mat- 
thews, L.  R.  3  Eq.  515,  16  L.  T.  N.  S*  991, 
15  Week.  Rep.  689;  San  Leandro  v.  Le 
Breton,  72  Cal.  174,  13  Pac.  405;  Lennig 
v.  Ocean  City  Asso.  41  N.  J.  Eq.  606,  56 
Am.  Rep.  16,  7  Atl.  491;  Bridgewater  v. 
Ocean  City  R.  Co.  62  N.  J.  Eq.  276,  49  Atl. 
801;  Williams  v.  Burrell,  1  C.  B.  402,  135 
Eng.  Reprint,  596,  14  L.  J.  C.  P.  N.  S. 
98,  9  Jur.  282;  11  Cyc.  1046;  De  Gray 
V.  Monmouth  Beach  Club  House  Co.  50  N. 
J.   Eq.   329y   24   Atl.   388. 

The  railroad  company  was  liable  to  plain- 
tiffs for  the  injuries  and  losses  sustained 
by  them  because  it  consented  to  and  per- 
mitted the  sale  of  intoxicating  liquors. 

Shoemaker  v.  Acker,  116  Cal.  239,  48 
Pac.  62;  Knoch  v.  Haizlip,  163  Cal.  146, 
124  Pac.  998;  Talbert  v.  Mason,  136  Iowa, 
L.R.A.1917F. 


373,  14  L.R.A.(KS.)  878,  1^5  Am.  St.  Rep. 
259,  113  N.  W.  918;  Bigham  v.  Wabash- 
Pittsburg  Terminal  R.  Go.  223  Pa.  106, 
72  Atl.  318. 

The  covenants  in  the  deed  show  that  the 
general  scheme  or  plan  that  no  intoxicating 
liquor  should  ever  be  sold  or  given  away  in 
the  town  of  Moron  is  consistent  with  the 
deed  or  deeds,  and  is  not  inconsistent  there- 
with, and  does  not  purport  to  affect  or 
vary  the  terms  of  the  deed. 

Sivers  v.  Sivers,  97  Cal.  521,  32  Pac.  571; 
Savings  Bank  v  Asbury,  117  Cal.  103,  48 
Pac.  1081 ;  Pierce  v.  Edwards,  150  Cal.  654. 
89  Pac.  600;  Whittier  v.  Home  Sav.  Bank, 
161  Cal.  317,  119  Pac.  92;  Wehnes  v.  Rob- 
erts, 92  Neb.  696,  139  N.  W.  212,  Ann. 
Cas.  1914A,  452;  Hines  v.  Willcox,  96  Tenn. 
148,  34  L.R.A.  824,  54  Am.  St.  Rep.  823, 
33  S.  W.  914;  Durkin  v.  Cobleigh,  17  L.R.A. 
270,  note;  Cole  v  Hadley,  162  Mass.  579, 
39  N.  E.  279;  Drew  v.  Wiswall,  183  Mass. 
564,  67  N.  E.  666;  Taylor  v.  Finnigan,  189 
Mass.  568,  2  L.R.A. (N.S.)  973,  76  N.  E. 
203;  Chapin  v.  Dobson,  78  N.  Y.  74,  34 
Am  Rep.  512;  Rackemann  v.  Riverbank 
Improv.  Co.  167  Mass.  1,  57  Am.  St.  Rep. 
427,  44  N.  E.  990;  Hendrick  v.  Crowley, 
31  Cal.  471;  Bennett  v.  Solomon,  6  Cal.  135; 
Spear  v.  Ward,  20  Cal.  659;  Moffatt  v. 
Bulson,  96  Cal.  107,  31  Am.  St.  Rep.  192, 
30  Pac.  1022;  Aitchison  v.  Carruthers,  161 
Cal.  7,  118  Pac.  239;  Musgrave  v.  Sher- 
wood, 23  Hun,  669;  Tallmadge  v.  East 
River  Bank,  26  N.  Y.  105;  Jersey  Farm  Co. 
V.  Atlanta  Realty  Co.  164  Cal.  412,  129 
Pac.  593;  Kaufman  v.  All  Persons,  16  Cal. 
App.  388,  117  Pac.  686. 

Shaw,  J.,  delivered  the  opinion  of  the 
court: 

Three  appeals  by  the  defendants  are  pre- 
sented by  the  record,  one  from  the  judg- 
ment, a  second  from  an  order  denying  a 
new  trial,  the  third  from  an  order  denying 
defendants'  motion  for  a  judgment  on  the 
findings.  The  judgment  is  against  the 
Southern  Pacific  Railroad  Company  alone. 

The  complaint  purports  to  state  a  cause 
of  action  for  damages  to  plaintiffs'  busi- 
ness and  property,  arising  from  the  failure 
of  the  defendants  to  prevent  the  keeping  of 
saloons  and  the  sale  of  liquors  in  the  town 
wherein  the  property  of  plaintiffs  was  situ- 
ated. We  will  now  state  the  allegations  of 
fact  upon  which  the  claim  is  predicated. 

The  defendant  Southern  Pacific  Railroad 
Company,  being  the  owner  of  a  tract  of  land 
in  Kern  county,  laid  it  off  into  blocks,  lots, 
and  'irtreets,  called  it  the  town  of  Moron, 
and  filed  a  map  thereof  in  the  office  of  the 
countv  recorder  on  Julv  1,  1000.  It  then 
adopted  and  made  public  "a  general  scheme 
or  plan-'  that  no  alcoholic  liquors  "should 
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ever  be  sold  or  kept  for  sale  or  given  away  f 
upon  any  of  the  lands"  situated  within 
said  town,  and  that  no  part  thereof  should 
be  sold  or  conveyed  except  upon  a  covenant 
and  condition  inserted  in  the  agreement  or 
deed,  as  a  part  of  its  consideration,  by 
the  purchaser,  his  heirs,  successors,  or  as- 
signs, that  no  alcoholic  liquors  should  ever 
be  sold,  kept  for  sale,  or  given  away  thereon, 
and  that  a  breach  of  the  condition  should 
work  a  forfeiture  and  a  reverter  to  said 
company.  This  general  scheme  or  plan  was 
carried  out,  and  every  deed  and  agreement 
of  sale  of  every  lot  or  parcel  of  land  sold 
within  said  town  contained  the  covenant 
and  condition  subsequent  above  stated.  Said 
company,  through  its  agents,  engaged  in  the 
sale  of  said  lots,  ''represented  and  stated  to 
plaintiffs  that  it  was  the  general  scheme 
and  plan  of  the  defendants  in  laying  oiit 
and  platting  said  town  of  Moron  that  no 
intoxicating  liquor  should  ever  be  sold  or 
given  away  therein,  and  that  no  intoxicat- 
ing liquor  would  ever  he  sold  or  given  (WDoy 
therein"  and  that  a  covenant  would  be 
inserted  in  every  deed  and  agreement  of 
sale,  as  above  stated.  The  plaintiff  Char- 
lotte £.  Ayers  is  the  real  party  in  interest, 
C  W.  Ayers  being  joined  as  plaintiff  solely 
because  he  is  her  husband.  Believing  said 
representations  and  relying  thereon,  she 
bought  seven  lots  in  Moron.  Believing  that 
said  liquor  covenant  was  binding  upon  every 
purchaser  of  a  lot,  "and  that  defendant 
would  enforce  said  covenants  and  not  per- 
mit any  purchaser  or  owner  of  any  lot 
within  said  town  of  Moron  to  sell  or  give 
away  any  intoxicating  liquors  therein,  and 
relying  on  said  representations  and  state- 
ments of  defendants,"  she  erected  a  hotel 
on  her  said  lots,  furnished  it,  and  on  June 
16, 1910,  engaged  in  the  hotel  business  there- 
in, and  has  ever  since  continued  in  said 
business.  In  January  and  February,  1911, 
several  saloons  and  a  restaurant  were  estab- 
lished in  said  town  by  divers  persons  on 
lots  sold  by  said  company  by  deed  contain- 
ing the  aforesaid  covenants  and  conditions, 
and  the  business  of  selling  intoxicating 
liquors  has  ever  since  been  carried  on  in 
said  saloons,  in  violation  of  said  covenants 
and  conditions,  and  with  the  "full  knowl- 
edge, consent,  and  permission  of  said  de- 
fendants." The  said  restaurant  has  been 
and  is  conducted  as  a  place  where  intoxi- 
cating liquors  are  sold,  and  it  has  caused 
a  loss  of  patronage  to  said  plaintiff  in  her 
hotel  dining  room,  to  her  damage  in  the 
sum  of  $5,000.  The  saloons  have  caused 
people  to  leave  plaintiff's  hotel  and  patron- 
ize the  saloons  and  restaurants  aforesaid. 
By  reason  of  said  withdrawal  of  patronage 
from  plaintiff's  hotel  she  is  unable  to  sell 
her  property,  and  by  reason  of  the  keeping 
L.R.A.1917F. 


of  said  saloons  plaintiff's  property  has  de- 
preciated in  value  to  her  damage  in  the 
sum  of  $25,000.  Defendants,  though  often 
requested  by  plaintiff  so  to  do,  have  failed 
and  refused  to  prohibit,  stop,  prevent,  and 
enjoin  said  persons  from  selling  intoxicat- 
ing liquors  in  said  town  of  Moron.  The 
court  below  found  these  allegations  to  be 
true  in  the  main,  and  assessed  the  plain- 
tiff's damage  from  loss  of  patronage  in 
her  hotel  at  $5,000,  and  from  depreciation 
in  the  value  of  her  property  at  $15,000. 
The  judgment  was  for  $20,000. 

The  charge  that  the  defendant  represented 
to  plaintiff  that  it  was  its  general  plan 
that  no  intoxicating  liquors  should  be  sold 
in  Moron  and  that  the  covenant  to  that 
effect  should  be  inserted  in  each  deed  and 
agreement  amounts  to  nothing  as  a  basis 
for  the  action,  for  these  were  not  false 
representations.  The  things  occurred  in 
accordance  with  the  representations. 

The  only  other  representation  was  in  re- 
gard to  the  future;  that  is,  "that  no  in- 
toxicating liquor  would  ever  be  sold  or 
given  away"  in  said  town.  Even  if  this  l>e 
regarded  as  a  promise  rather  than  a  pre- 
diction, and  a  promise  which  was  not  ful- 
filled, or  of  which  performance  was  refused, 
it  does  not  amount  to  fraud.  The  making 
of  a  promise  does  not  constitute  fraud  un- 
less it  is  made  without  anv  intention  of 
performing  it.  Civ.  Code,  $  1572,  subd.  4. 
"The  mere  failure  to  perform  the  covenant 
does  not  relate  back  to  and  render  the  same 
fraudulent."  Lawrence  v.  Gayetty,  78  Cal. 
131,  12  Am.  St.  Rep.  29,  17  Mor.  Min.  Rep. 
169,  20  Pac  384.  It  is  not  alleged  that 
the  so-called  promise  was  made  without 
any  intention  of  performing  it,  nor  even 
that  it  was  made  with  intent  to  deceive 
or  defraud  the  plaintiff,  or  to  induce  her 
to  buy  the  property.  Such  allegations  are 
necessary  in  pleading  false  representations 
as  fraud.  Heller  v.  Dyerville  Mfg.  Co.  116 
Cal.  133,  47  Pac.  1016.  The  complaint 
cannot  be  sustained  on  the  ground  that  it 
states  a  cause  of  action  for  damages  pro- 
duced by  fraud  or  deceit.  Feeney  v.  How- 
ard, 79  Cal.  528,  4  L.R.A.  826,  12  Anu  St. 
Rep.  162,  21  Pac.  984;  Woodroof  v.  Howes, 
88  Cal.  190,  26  Pac.  IIL 

The  complaint  does  not  allege  that  the 
statement  "that  no  intoxicating  liquor  would 
ever  be  sold  or  given  away"  in  the  town  of 
Moron  was  made  as  a  promise  or  agree- 
ment. Literally  the  allegation  means  only 
that  the  defendant  merely  stated  it  as  a 
faet  that  would  occur  or  as  a  matter  of 
opinion  and  prophecy.  In  neither  case 
would  such  a  statement  constitute  a  bind- 
ing contract  or  warranty  that  the  future 
should  be  according  to  the  prophecy  or  a 
basis  for  an  action.     Rendell  v.  Scott,  70 


AYERS  V.  SOUTHERN  P.  R.  CO. 


«SS 


Cal.  614,  11  Ptto.  779;  Holton  t.  Koble, 
83  Gal.  7,  23  Pac.  58;  Koxinnaii  v.  8utter 
Couiity  Land  Co.  81  Gal;  6,  0  L.R.A.  219, 
22  Pac.  615. 

Conceding,  however,  that  it  may  be  taken 
as  an  allegation  that  the  Southern  Pacific 
Railroad  Company  thereupon  entered  into 
an  undertaking  or  contract  that  no  intoxi- 
cating liquor  would  ever  be  Bold  or  giten 
away  in  said  town,  we  are  met  with  the 
objection  that  there  waa  no  legal  evidence 
to  support  the  allegation.  The  only  evi- 
dence offered  consisted  of  declarations  made 
by  the  agent  of  the  railroad  company  to 
the  plaintiffs  at  the  time  of  making  the 
sale  to  Mrs.  Ayeirs  of  two  of  the  lois.  One 
8.  C.  Birohard  was  appointed  by  ^e  South- 
em  Pacific  Railroad  Company,  ad  its  agent, 
to  effect  the  sale  of  the  lots  in  Moron. 
His  appointment  was  in  writing.  It  au- 
thorised him  to  "make  earnest  and  active 
effort  to  effect  the  sale  of  such  lots  at 
the  prices  and  upon  the  terms,  and  subject 
to  such  agreements  and  conditions  and  re- 
strictions as  the  railroad  company  may 
instruct." 

The  method  of  sale  adopted  ^as  that 
each  person  desiring  to  purchase  a  lot 
should  sign  a  written  application  to  the 
railroad  company  to  become  such  purchaser, 
the  application  .would  then  be  forwarded  to 
the  general  office  of  the  railroad  company 
at  San  Francisco  for  approval,  and,  if 
approved,  would  be  returned  to  Birchard. 
An  agreement  for  the  sale  would  then  be 
prepared  and  signed  by  the  railroad  com> 
pany  and  the  purchaser,  providing  that  upon 
payment  of  the  price  the  railroad  company 
would  execute  a  deed  to  said  purchaser: 
The  forms  of  applications  for  purchase  were 
prepared  and  printed  by  the  railroad  com- 
pany, and  were  by  it  furnished  to  Birchard. 
The  purchase  by  the  plaintiff  Charlotte  E. 
Ayers  of  lots  in  Moron  was  made  in  this 
way.  The  application  signed  by  the  plain- 
tiff was  not  introduced  in  evidence,  and  its 
contents  do  not  appear  in  the  record.  There 
is  no  evidence  that  the  undertaking  alleged 
was  contained  therein,  as  Indeed  it  could 
not  be,  since  it  was  signed  only  by  the 
purchaser.  The  agreement  signed  by  both 
parties  declared  that,  as  a  part  of  the  con- 
sideration of  the  sale,  it  was  made  subject 
to  the  condition  that  no  intoxicating  liquor 
"shall  ever  be  sold  or  kept  for  sale  or  given 
away  upon  said  preniises,"  upon  the  penalty 
of  forfeiture  and  reversion  of  title  to  the 
company  in  case  of  a  breach  thereof,  and 
that  said  condition  and  covenant  should  be 
written  into  the  deed  and  should  run  with 
the  land.  These  provisions  were  also  in- 
serted in  the  deed  executed  by  the  railroad 
company  to  the  plaintiff  in  pursuance  of 
said  sale.  Neither  the  agreement  nor  the 
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deed  contained  any  stipulation  or  under- 
taking on  the  part  of  the  railroad  company 
that  it  would  undertake  to  prevent  the 
sale  of  intoxicating  liquors  forever,  or  at 
all,  in  the  town  ol  Moron.  C.  W.  Ayers 
testified  that  Birchard,  during  the  negotia- 
tions attending  the  sale,  said  "that  there 
never  would  be  any  liquor  sold  in  the 
town  of  Moron;  that  it  was  intended  and 
purposed  to  be  a  dry  town;  that  no  liquor 
would  be  allowed^  to  be  sold  under  any 
circumstances  by  anybody.*' 

This  statement  is  the  only  evidence  of 
the  undertaking  relied  on.  It  was  admitted 
over  the  objection  of  the  defendants  that 
Birchard  had  no  authority  to  enter  into 
such  an  agreement  on  behalf  of  the  rail- 
road company,  and  t^at  it  was  incompetent 
to  vary  an  agreement  in  writing  by  evi- 
dence of  such  declarations.  That  it  was 
inadmissible  over  these  objections  is  clear. 
It  oomes  witiiin  the  rule  of  §  1856  of  the 
Code  of  Civil  Proeedure,  that  "when  the 
terms  of  an  agreement  have  been  reduced 
to  writing  by  the  parties,  it  is  to  be  con* 
sidered  as  containing  all  those  terms,"  and 
therefore  that  between  the  pai*ties  "no  evi- 
dence 0(f  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing"  can  be 
given.  The  section  states  the  exceptions  to 
the  rule.  They  are  that  parol  evidence  is 
admissible  for  some  purposes  where  a  mis- 
take or  imperfection  in  the  writing  is  in 
issue,  or  its  validity  is  in  dispute,  or  where 
it  is  necessary  to  explain  an  extarinsic  am- 
biguity, or  to  establish  illegality  or  fraud. 
This  case  does  not  come  within  any  of  the 
exceptions. 

The.  so-called  i^eement  that  sales  of 
liquor  should  never  take  place  in  Moron 
was  essentially  a  warranty  regarding  the 
permanent  advantages  of  the  property  sold. 
Such  a  warranty,  if  made,  would  be  a  part 
of  the  contract  of  sale,  and  not  collateral 
thereto.  To  justify  the  admission  of  parol 
evidence  of  a  contract  between  parties  who 
have  made  an  agreement  in  writing,  on  the 
ground  that  it  is  collateral,  it  must  be  up- 
on a  subject  distinct  from  that  to  which 
the  writing  relates.  Germain  Fruit  Co.  v. 
J.  K.  Armsby  Co.  153  Cal.  694,  96  Pac. 
319.  Here  the  written  agreement  itself 
speaks  on  the  subject  of  the  sale  of  intoxi- 
cating liquors,  and  provides  that  none  shall 
ever  be  sold  on  the  premises  described.  To 
add  to  this  provision  the  further  stipulation 
that  none  should  ever  be,  sold  in  the  entire 
town  of  Moron  and  that  the  railroad  com- 
pany should  see  that  none  were  ever  sold 
there,  would  be  to  add  by  parol  to  a  writ- 
ten agreement  which  on  its  face  purports 
to  be  complete  upon  that  subject,  and  which, 
under  §  1856,  is  presumed  to  embrace  all 
the  terms  agreed  on.     Such  evidence  is  in- 
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admissible.  Harrison  y.  McCormick,  80  Cal. 
330,  23  Am.  St  Rep.  460,  26  Pac.  830; 
Germain  Fruit  Go.  v.  J.  K.  Armsby  Co. 
supra;  Gardiner  v.  McDonogh,  147  Cal.  310, 
81  Pac.  064;  Empire  Invest.  Co.  v.  Mort, 
169  Cal.  730,  147  Pac.  060;  Johnson  v. 
D.  H.  Bibb  Lumber  Co.  140  Cal.  00,  73 
Pac.  730. 

The  case  does  not  come  within  the  rule 
of  such  cases  as  Sivers  v.  Si  vers,  07  Cal. 
621,  32  Pac.  671,  and  Whittier  v.  Home 
Sav.  Bank,  161  Cal.  317,  110  Pac.  02,  cited 
bj  respondent,  that  evidence  of  a  contract 
in  parol  may  be  given  if  it  is  upon  a  sub- 
ject upon  which  the  contract  is  silent.  The 
contract  was  not  silent  on  the  subject. 
The  conversation  itself,  in  which  the  dec- 
laration is  said  to  have  been  made,  covered 
the  conditions  actually  inserted  in  the  agree- 
ment, as  well  as  the  stipulation  claimed 
to  have  been  made  by  parol.  The  presump- 
tion is  conclusive  that,  by  signing  the  agree- 
ment afterwards  executed  and  containing 
no  Buch  stipulation,  the  parties  finally  de- 
termined not  to  insist  on  that  stipulation. 

It  is  also  clear  that  Birchard  had  no 
authority  to  make  such  an  agreement  for 
the  railroad  company.  His  authority  was 
in  writing,  and  it  not  only  did  not  authorize 


him  to  make  such  an  agreement,  but  lim- 
ited his  power  in  that  regard  to  such  terms 
and  conditions  as  the  principal  should 
instruct  him  to  make.  While  it  may  be 
that  the  authority  simply  to  make  sales 
would  include  power  to  make  the  ordinary 
covenants  and  stipulations  usually  included 
in  an  agreement  of  sale,  as  to  which  we 
express  no  opinion,  it  cannot  be  that  it 
would  give  power  to  make  such  an  extraordi- 
nary and  unheard  of  agreement  as  that  here 
claimed,  an  agreement  to  forever  prevent 
any  and  all  sales  of  intoxicating  liquors 
by  any  and  all  persons,  within  the  area  of 
a  town,  whether  incorporated  or  not, — an 
undertaking  which  the  state  itself,  with  all 
its  sovereign  powers  over  its  inhabitants, 
is  unable  to  carry  out.  Such  power  could 
not  be  implied  from  the  mere  appointment 
of  an  agent  to  sell  land. 

Our  conclusion  is  that  the  judgment  is 
not  sustained  by  the  evidence. 

The  judgment  and  orders  appealed  from 
are  reversed. 

We  concur:     Sloss,  J.;  Lawler,  J. 

» 

Petition  for  rehearing  denied  August  14, 
1016. 


Annotation — Implied  or  ostensible  authority  of  an  agent  to  bind 

cipal  by  covenants  in  the  sale  ot  real  property. 


pnn- 


The  implied  or  ostensible  authority  of 
an  a^ent  for  the  sale  of  land  as  to  rep- 
resentation is  discussed  in  the  note  to 
Hodson  V.  Wells  &  D.  Co.  post,  062. 

The  implied  or  ostensible  authority 
of  an  agent  for  the  sale  of  personal 
property  to  warrant  the  same  is  dis- 
cussed in  the  note  to  Nixon  Min.  Drill 
Co.  V.  Burke,  L.R.A.1916C,  412. 

The  covenants  most  frequently  consid- 
ered by  the  courts  have  been  covenants 
of  general  warranty.  The  courts  are  not 
agreed  as  to  whether  an  agent  author- 
ized to  bind  his  principal  by  a  contract 
to  convey,  or  to  convey  himself,  is  au^ 
thorized  to  contract  for,  or  include  in 
his  conveyance,  covenants  of  general 
warranty. 

The  courts  are  not  always  clear  as 
to  the  sense  in  which  the  expression, 
^'covenants  of  general  warranty/'  is 
used.  It  seems  clear  in  some  cases,  at 
least,  that  the  expression  is  used  to  in* 
elude  the  covenants  usually  found  in 
what  is  commonly  called  a  warranty 
deed,  although  a  warranty  deed  usually 
includes  covenants  other  than  those  of 
general  warranty. 

It  is  the  theory  of  some  courts  that 

power  to  contract  for  the  sale  of,  or  to 
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sell  and  convey,  lands  with  no  restric- 
tions, gives  power  to  include  covenants 
in  the  executory  contract  or  the  con-> 
veyance  as  the  ease  may  be.  In  Jasper 
V.  Wilson  (1908)  14  N.  M.  482,  23 
L.R.A.(N.S.)  982,  94  Pac.  951,  author- 
ity conferred  on  a  real  estate  broker  to 
make  a  binding  contract  for  the  sale  of 
land  is  held  to  include  power  to  bind  the 
grantor  to  execute  covenants  of  gen- 
eral warranty.  It  was  sought  to  show  a 
custom  or  usage  to  execute  a  deed  of 
general  warranty,  but  the  proof  was  un- 
satisfactory. The  court  states  that, 
'^assuming  that  there  was  no  sufficient 
proof  of  custom  or  usage,  or  assuming 
that  usa^e  or  custom  was  inadmissible 
as  supplementing  the  power,  still  we 
believe  that  the  great  weight  of  author- 
ity  is  to  the  effect  that  a  power  to  sell 
and  make  a  bindinfi^  contract  of  sale  im- 
plies a  power  to  contract  for  a  convey- 
ance  with  general  warranty."  It  is 
stated  obiter  in  Backman  v.  Charles- 
town  (1860)  42  N.  H.  125,  that  "a  power 
to  sell  and  convey  land  with  no  restric- 
tion gives  power  to  convey  with  war- 
ranty." 

Some  cases  which  hold  that  an  agent 
for  the  sale  of  property  is  empowered  to 
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1>ind  his  principal  by  covenants  of  gen- 
eral warranty  do  so  on  the  theory  that 
such  covenants  are  common  and  usual 
in  the  conveyance  of  piroperty.  It  is 
stated  obiter  in  Schultz  v.  Griffin  (1890) 
121  N.  Y.  294,  18  Am.  St.  Rep.  825,  24 
N.  E.  480,  that  the  great  preponderance 
of  authority  now  is  that  a  power  with- 
out restriction  to  sell  and  convey  real 
estate  gives  authority  to  the  agent  to 
deliver  deeds  with  general  warranty 
binding  on  the  principal,  where  under 
the  circumstances  this  is  the  common 
and  usual  mode  of  assurance,  thus  dis- 
approving of  the  holding  in  Nixon  v. 
Hyserott  (1809)  5  Johns.  (N.  Y.)  58, 
infra.  The  court  in  Peters  v.  Farns- 
worth  (1843)  15  Vt.  155,  40  Am.  Dec. 
671,  while  referring  to  the  power  of  the 
agent  to  execute  such  covenants  as  are 
usual,  seems  to  base  that  decision  upon 
the  broad  authority  conferred  in  the 
power  of  attorney.  See  infra  as  to  dis- 
cussion of  this  case. 

See  Taggart  v.  Stanbery  (lfi4t)  2  Mc- 
Lean, 543,  red.  Cas.  No.  13,724,  infra. 
Spe  Le  Rov  v.  Beard  (1850)  8  How. 
(T7.  S.)  45i,  12  L.  ed.  1151,  infra. 

Some  courts  have  taken  the  view 
that  covenants  of  general  warranty  are 
required  under  a  contract  to  convey 
which  is  silent  as  to  form  of  convey- 
ance. Hence,  if  an  agent  is  empowered 
to  contract  to  convey,  he  may  bind  his 
principal  by  an  agreement  to  convey  by 
covenants  of  general  warranty.  Thus, 
an  agent  empowered  to  sell  certain 
property  was  held  empowered  to  bind 
his  principal  by  a  contract  to  convey 
by  a  deed  of  general  warranty  in  Van- 
ada  V.  Hopkins  (1829)  1  J.  J.  Marsh. 
<Ky.)  285,  19  Am.  Dec.  92.  As  just 
stated,  this  decision  is  based  largely 
upon  the  theory  that  a  contract  to  con- 
vey without  any  stipulation  as  to  the 
form  of  the  deed  requires  a  warranty 
deed.  The  court  states:  "TVe  cannot 
give  it  less  effect  than  to  authorize  Hop- 
kins, in  consideration  of  the  sum  which 
the  purchaser  made  promise  to  pay,  to 
give  a  title  bond  in  the  name  of  Alves, 
binding  him  on  the  payment  of  the 
money  to  make  a  sufficient  title.  What 
kind  of  deed  or  conveyance  would  such 
a  bond  require?  ...  It  would  be  a 
deed  with  general  warranty.  .  .  . 
The  power  of  attorney  did  authorize 
Hopkins  to  stipulate  for  the  conveyance 
of  the  legal  estate.  If  Alves  did  not  in- 
tend to  go  that  far,  he  was  vesting  a 
colorable  power  in  Hopkins,  by  which 
to  deprive  men  of  their  money  without 
responsibility  on  his  part;  no  one  would 
so  understand  the  power  from  its  gen- 
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eral  tenor  and  language.  Hopkins, 
having  power  to  contract  for  the  con- 
veyance of  the  legal  title,  had  therefore 
authority  to  stipulate  for  a  conveyance 
by  deed  with  general  warranty.  Such 
would  have  been  the  legal  result  without 
an  express  stipulation  to  that  effect,  had 
his  contract  with  Vanada  and  Winpee 
only  covenanted  to  convey  the  legal 
title.''  This  case  is  cited  with  approval 
in  Farrell  v.  Edwards  (1896)  8  S.  D. 
425,  66  N".  W.  812,  but  it  is  not  clear 
that  there  was  any  question  in  the 
Farrell  Case  as  to  the  power  of  the 
agent  to  bind  his  principal  to  convey 
by  a  warranty  deed. 

Other  courts  hold  that  an  agent  who 
has  a  mere  power  of  sale  is  not  empow- 
ered to  bind  his  principal  by  a  contract 
to  convey  by  deed  of  general  warranty; 
nor  is  he  empowered  to  execute  a  con- 
veyance containing  covenants  of  general 
warranty.  In  Howe  v.  Harrington 
(1867)  18  N.  J.  Eq.  495,  it  is  held  that 
an  agent  acting  under  a  power  of  at- 
torney authorizing  him  only  to  sell  and 
convey,  and  containing  no  authority  to 
covenant,  is  not  empowered  to  bind  his 
principal  by  covenant  of  general  war- 
ranty. It  was  accordingly  held  in  this 
case  that  the  deed  must  be  considered 
as  a  deed  of  bargain  and  sale  without 
covenant;  therefore  that  it  would  not, 
by  way  of  estoppel,  pass  an  after-ac- 
quired title  of  the  grantor.  The  prin- 
cipal was  held  not  bound  by  covenants 
of  warranty  contained  in  a  deed  execut- 
ed by  an  attorney  in  fact,  in  Chaison  v. 
Beauchamp  BrOs.  (1896)  12  Tex.  Civ. 
App.  109,  34  S.  W.  303.  The  power  of 
attorney  in  this  case  is  not  set  out. 

Some  courts,  in  holding  that  power  to 
sell  does  not  authorize  an  agent  to  con- 
tract to  convey  by  warranty  deed,  take 
a  position  directly  contrary  to  those 
above,  as  to  what  kind  of  a  convevance 
one  who  has  contracted  to  convey  with- 
out specifying  the  kind  of  conveyance 
is  bound  to  execute.  In  Stengel  v. 
Sergeant  (1908)  74  N.  J.  Eq.  20,  68  Atl. 
1106,  it  is  held  that  a  purchaser  under 
an  agreement  to  convey,  while  he  is 
entitled  to  a  clear  title,  is  not  entitled 
to  covenants  of  warranty  unless  the 
vendor  has  so  stipulated.  Accordingly, 
a  broker  who  has  authority  merely  to 
sell  cannot  bind  his  principal  by  an 
agreement  to  sell  with  full  covenants  of 
warranty.  In  Spengler  v.  Sonnenberg 
(1913)  88  Ohio  St.  192,  52  L.R.A.(N.S.) 
510,  102  N.  E.  737,  Ann.  Cas.  1914D, 
1083,  real  estate  brokers  authorized  to 
sell  lands  and  enter  into  a  written  con- 
tract with  the  purchaser  are  held  not 
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to  have  implied  authority  to  agree  to 
convey  by  warranty  deed,  since  a  ven- 
dor is  under  no  obligation,  in  the  ab- 
sence of  express  provision,  to  furnish 
such  a  deed.  In  Nixon  v.  Hyserott 
(1809)  5  Johns.  (N.  Y.)  58,  an  attorney 
authorized  to  sell  and  to  execute  such 
conveyances  and  assurances  in  law  as 
should  or  might  be  needful  or  necessary, 
according  to  the  judgment  of  the  said 
attorney,  was  held  to  have  no  authority 
to  bind  his  principal  by  covenant.  A 
conveyance  or  assurance  is  stated  to  be 
good  and  perfect  without  either  war- 
ranty or  personal  covenant,  and  there- 
fore they  are  not  necessarily  implied  in 
an  authority  to  convey.  It  is  further 
stated  that  an  authority  is  to  be  strictly 
pursued,  and  an  act  varying  in  sub- 
stance from  it  is  void.  Accordingly,  a 
grantee  in  the  deed  executed  by  the 
agent  was  held  to  have  no  right  of  ac- 
tion against  the  grantor  on  the  cov- 
enant. The  deed  is  stated  to  have 
contained  the  "usual  covenants  of  seis- 
in, etc."  But  see  Schultz  v.  GriflSn 
(N.  Y.)  supra. 

The  implied  power  of  an  agent  as  to 
covenants  depends  to  a  large  extent  up- 
on the  character  of  the  express  power 
conferred.  Variations  in  the  express 
power  are  given  considerable  weight  in 
the  determination  of  the  implied  power. 
In  some  cases  the  power  to  bind  the 
principal  by  covenants  is  determined  be- 
cause of  special  circumstances  in  con- 
ferring the  express  power.  In  Peterson 
V.  Church  (1905)  16  Haw.  739,  an  ac- 
tion by  a  real  estate  broker  to  recover 
for  his  services,  the  broker  was  held  to 
have  exceeded  his  authority  in  attempt- 
ing to  bind  his  principal  to  convey  by  a 
warranty  dfeed,  where  the  principal,  in 
the  letter  conferring  the  authority  to 
sell,  mentioned  a  mortgage  and  stated 
that  this  would  of  necessity  have  to  be 
assumed  by  any  purchaser,  and  offered 
to  sell  for  a  cash  price  which  took  into 
consideration  the  assumption  by  the 
purchaser  of  the  mortgage.  In  Yazel 
V.  Palmer  (1878)  88  HI.  597,  an  agent  to 
whom  land  had  been  conveyed  by  a 
husband  and  wife  without  covenant  of 
warranty,  under  an  agreement  that  the 
agent  should  sell  the  same  for  the  ben- 
efit of  the  wife,  is  not  authorized  to 
make  a  covenant  binding  the  wife.  A 
purchaser  who  entered  into  a  contract 
with  an  agent  who  attempted  to  bind 
his  principal  to  convey  the  land  "in  fee 
simple,  and  with  a  perfect  title  free 
from  all  encumbrances,"  was  held  not 
entitled  to  relief  against  the  principal, 

who  had  authorized  his  agent  to  sell  the 
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land  subject  to  a  lease  thereon,  in  an 
action  of  specific  performance.  In 
Thomas  v.  Joslin  (1883)  30  Minn.  388, 
15  N.  W.  675. 

The  general  tenor  of  the  agent's  an- 
thorization  may  broaden  his  implied 
powers.  Thus,  in  Bronson  v.  CoflSn 
(1875)  118  Mass.  156,  the  court,  after 
stating  that  a  naked  power  to  sell  land 
may  not  give  the  attorney  power  to 
bind  the  principal  by  any .  covenant, 
states  that  the  power  of  attorney  "in 
this  case  is  broader  than  a  mere  power 
to  sell.  It  gives  the  attorney  power  to 
sell  and  to  make  all  necessary  deeds  of 
conveyance,  to  pay  the  taxes,  to  make 
leases,  to  appear  in  and  defend  suits, 
to  submit  to  arbitration  any  matter  re- 
specting the  estate,  ajad  generally  to  do 
any  acts  in  relation  to  the  estate  which 
the  interest  of  the  principals  required. 
It  seems  to  have  been  the  intention  of 
the  principals  to  intrust  the  manage- 
ment and  disposal  of  their  estate  to  the 
attorney,  and  to  authorize  him  to  make 
such  deeds  and  to  do  such  acts  as  in 
his  judgment  would  be  most  for  their 
benefit.  We  think  he  was  authorized 
to  give  the  deed  to  the  plaintiff,  which 
is  in  the  form  usually  adopted  in  con> 
veying  real  estate  and  contains  the 
usual  covenants."  The  instrument  ap- 
pointing the  agent  was  a  general  power 
of  attorney  and  gave  to  him  power  "to 
sell  and  convey  any  and  all  the  real 
estate  belonging  to  us  situated  in 
.  .  .  and  all  our  respective  rights, 
title,  and  interest  in  and  to  any  and  all 
said  real  estate,  and  to  make,  execute, 
and  deliver  all  necessary  deeds  of  con- 
veyance of  the  same."  The  instrument 
then  empowered  the  agent  to  pay  taxes, 
lease  the  estate,  etc.,  as  recited  above. 
In  Peters  v.  Famsworth  (1843)  15  Vt. 
153,  40  Am,  Dec.  671,  an  attorney  was 
held  empowered  to  bind  his  principal 
by  covenants  of  seisin  and  warranty, 
and  therefore  not  to  be  personally  liable 
in  an  action  by  the  purchaser,  who  had 
been  ejected  from  the  premises.  The 
letter  of  attorney  authorized  the  agent 
to  do  all  that  was  necessary  in  relation 
to  certain  tracts  of  land,  to  obtain  pos- 
session and  to  "sell  for  the  best  prices, 
either  by  public  auction  or  private  con- 
tract, as  he  might  think  most  advanta- 
geous. And  upon  sale  thereof  or  any 
part  thereof,  and  on  receipt  of  the 
money  arising  from  such  sale  or  sales, 
to  give  sufficient  releases,  acquittances, 
and  discharges  for  the  same,  and .  to 
sign,  seal,  and  execute  all  or  any  such 
contracts,  agreements,  conveyances,  and 
assurances,  and  to  do  and  perform  all 
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saeh  acts  and  things  for  perfecting  such 
sale  or  sales  thereof,  or  any  part  there- 
of, as  shall  be  requisite  and  necessary 
in  that  behalf."  The  power  of  attorney 
involved  in  Le  Roy  v.  Beard  (1860)  8 
How.  (U.  S.)  451,  12  L.  ed.  1151,  em- 
powered the  agent  "to  contract  for  the 
sale  of,  and  to  sell,  either  in  whole  or 
in  part,  the  land  and  real  estate  so  pnr- 
-chased  by  the  said  Starr,"  and  ''on  sueh 
terms  in  all  respects  as  the  said  Starr 
shall  deem  most  advantageous."  It 
further  authorized  the  agent  to  execute 
^'deeds  of  conveyance  necessary  for  the 
full  and  perfect  transfer  of  all  our  re- 
spective right,  title,"  etc.,  "as  snflS- 
ciently  in  all  respects  as  we  ourselves 
<;ould  do  personally  in  the  prettiises," 
and  further  authorized  the  agent  to 
sell  "on  such  terms  in  all  respects  as 
he  may  deem  most  eligible."  It  was 
held  under  this  power  of  attorney  to  be 
within  the  authority  of  the  agent  to 
enter  into  a  covenant  of  seisin.  The 
court,  after  referring  to  the  power  of 
attorney,  states  that  it  would  be  dif- 
f  cult  '4o  select  language  stronger  than 
this  to  justify  the  making  of  covenants 
without  specifying  them  eo  nomine. 
When  this  last  is  done,  no  question  as  to 
the  extent  of  the  power  can  arise,  to  be 
settled  by  any  court.  But  when,  as 
here,  this  last  is  not  done,  the  extent  of 
the  power  is  to  be  settled  by  the  lan- 
guage employed  in  the  whole  instrument, 
.  .  .  aided  by  the  situation  of  the 
parties  and  of  the  property,  the  usages 
of  the  country  on  such  subjects*  the  acts 
of  the  parties  themselves,  and  any  other 
circumstance  having  a  legal  bearing  and 
throwing  light  on  the  question." 

In  Taggart  v.  Stanbery  (1841)  2  Mc- 
Lean, 643,  Fed.  Cas.  No.  13,724,  an 
agent  authorized  to  sell  and  convey 
lands  of  his  principal  in  as  full  and 
ample  a  manner  as  CDuld  be  done  by  the 
principal  was  held  empowered  to  convey 
by  a  deed  of  general  warranty.  The 
court  refers  to  the  case  of  Nixon  v. 
Hyserott  (1809)  6  Johns.  (N.  Y.)  68, 
and  states  that  between  that  case  and 
the  one  under  consideration  a  distinc- 
tion may  be  drawn,  but  that  doubts  "are 
entertained  whether  that  case  is  sus- 
tainable on  principle  or  authority."  It 
is  stated  that  in  the  Nixon  Case  there 
was  not  merely  an  authority  given  to 
convey,  but  to  make  such  conveyances 
and  assurances  as  might  be  needful  or 
necessary  in  the  judgment  of  the  at- 
torney; that  a  bona  fide  exercise  of  the 
attorney's  judgment  should  have  been 
held  to  bind  the  principal.  The  court, 
in  discussing  the  general  principles 
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which  govern  the  implied  powers  of  the 
agent,  states  that  the  intention  of  the 
parties  must  be  the  guide,  and  concludes 
that,  it  appearing  that  the  agent  was 
authorized  to  convey  the  lands  in  as 
full  and  ample  a  manner  as  the  prin- 
cipal himself  could  convey  them,  the 
parties  must  have  understood  this  pow- 
er as  authorizing  a  conveyance  with 
warranty  in  pursuance  of  the  general 
practice  of  the  country.  The  objection 
in  this  case  was  not  made  by  the  prin* 
cipal  however,  but  was  made  by  the 
purchaser  in  an  action  by  the  vendor 
to  recover  a  part  of  the  purchase  price. 
On  this  point  the  court  states  that  "the 
grantee  accepted  the  deed,  being  sat- 
isfied with  its  covenants  and  with  the 
power  of  the  agent  to  make  it.  It  is 
unnecessary  to  inquire  whether  the 
power  of  attorney  was  before  the  de- 
fendant when  he  accepted  of  the  deed. 
He  had  a  right  to  inspect  it«  and  having 
taken  the  deed,  he  must  be  presumed  to 
have  been  satisfied  with  the  power." 

The  general  power  of  attorney  in- 
volved in  Johnson  v.  Knapp  (1868)  146 
Mass.  70,  16  N.  E.  134,  authorized  the 
agent  to  "make,  execute,  acknowledge, 
and  deliver  good  and  sufncient  deeds 
and  conveyances  of  the  same,  either 
with  or  without  covenants  of  warranty." 
This  power  of  attorney  was  held  to  au- 
thorize the  agtent  to  insert  a  covenant 
against  encumbrances  in  a  deed. 

In  Beheret  v.  Myers  (1911)  240  Mo. 
68,  144  S.  W.  824,  an  agent  who  has  au- 
thority to  contract  for  a  satisfactory 
deed  is  held  to  have  power  to  contract 
for  a  warranty  deed.  The  court  states 
that  'Warranty  deeds  are  usual  deeds; 
quitclaim  deeds  are  exceptional." 

The  covenant  involved  may  be  such 
as  the  law  implies  and  therefore  within 
the  power  of  the  agent.  An  agent  for 
the  sale  of  lots,  who  had  agreed  to  con- 
vey a  title  free  from  all  liens  and  en- 
cumbrances, including  certain  paving, 
sewer,  and  city  taxes  which  were  then 
liens  on  the  property,  was  held  to  have 
agreed  to  no  more  than  the  law  requires 
the  vendor  of  land  to  do*  Accordingly, 
the  owner  was  held  liable  by  the  agree- 
ment. Malloy  V.  Foley  (1912)  155  Iowa, 
447,  133  N.  W.  778,  136  N.  W.  131. 
An  agent  for  the  sale  of  public  land 
was  held  not  to  have  exceeded  his  au- 
thority in  making  a  deed  with  a  war- 
ranty against  persons  claiming  under 
the  commonwealth,  in  Ward  v.  Barthol- 
omew (1828)  6  Pick.  (Mass.)  409.  The 
court  states  that  such  a  warranty  is 
only  the  effect  of  a  sale  without  any 
covenant.     It  is  the  view  of  the  court 
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in  McLaughlin  v.  Wheeler  (1891)  1 
S.  D.  497,  47  N.  W.  816,  that  the  law 
requires  a  vendor  to  furnish  a  good 
title.  Accordingly,  it  is  stated  that  if 
the  owners  of  real  estate  employ  an 
agent  to  find  a  purchaser,  such  agent 
has  authority  to  contract  to  convey  a 
good  title,  as  this  undertaking  adds  no 
obligation  not  imposed  by  law  upon  the 
seller 

In  Keim  v.  Lindley  (1895)  —  N.  J. 
— ,  30  Atl.  1063,  an  action  for  specific 
performance  of  a  contract  to  convey 
land,  an  agent  authorized  generally  to 
execute  a  contract  for  the  sale  of  land 
was  held  not  to  have  acted  in  excess  of 
his  authority  by  inserting  in  the  con- 
tract a  provision  that  the  title  should  be 
free  and  clear. 

The  power  of  the  agent  to  bind  the 
principal  by  a  covenant  may  be  ex- 
pressly negatived.  A  principal  was  held 
not  bound  by  what  is  termed  a  '^guar- 
anty" contained  in  a  deed  of  convey- 
ance, where  the  power  of  attorney 
expressly  provided  that  the  attorney 
should  not  bind  the  principal  by  any 
covenants  of  warranty  whatever.  In 
Williamson  v.  Davey  (1908)  52  Tex. 
Civ.  App.  353,  114  S.  W.  195.  In  Rob- 
inson V.  Lowe  (1901)  50  W.  Va.  75,  40 
S.  £.  454,  it  is  stated  that,  while  a  prin- 
cipal who  had  authorized  an  attorney  in 
fact  to  make  a  quitclaim  deed  would  not 
be  bound  by  the  warranty  contained  in 
a  deed  of  general  warranty  executed 
by  the  agent,  the  deed  certainly  devest- 
ed the  principal  of  the  title. 

The  covenant  in  Ayers  v.  Southebk 
P.  R.  Co.  ante,  949,  was  an  unusual  one. 
It  is  the  theory  of  the  court  that  a  mere 
authority  to  make  sales  does  not  em- 
power the  agent  to  make  such  an  un- 
usual agreement.  Few  covenants  of 
unusual  character  have  been  the  subject 
of  adjudication  so  far  as  the  power  of 
an  agent  to  make  them  was  concerned. 


In  Anderson  v.  American  Suburban 
Corp.  (1911)  155  N.  0.  131,  36  L.R.A. 
(N.S.)  896,  71  S.  E.  221,  a  corporation 
engaged  in  placing  a  tract  of  land  on 
the  market  as  building  lots  was  held  not 
entitled  to  repudiate  promises  made  by 
its  authorized  agents  as  to  improve- 
ments to  be  placed  on  the  tract  while 
retaining  the  benefit  of  the  contract 
made  in  reliance  thereof,  especially 
where,  by  its  advertisement,  it  implied 
that  the  promises  were  authorized. 

It  is  stated  in  Noftsger  v.  Barkdoll 
(1897)  148  Ind.  531,  47  N.  E.  960,  that 
one  authorized  by  the  owner  of  land  to 
receive  proposals  for  the  sale  thereof, 
and  to  act  as  the  owner's  agent  in  nego- 
tiations for  sales  of  the  property,  but 
not  authorized  to  make  a  contract  of 
sale  without  the  consent  of  the  owner, 
cannot  bind  the  owner  by  a  statement 
to  the  effect  that  adjoining  lots  owned 
by  the  vendor  would  not  be  fenced,  and 
that  the  purchaser  and  his  customers 
could  pass  on  and  across  said  lots  until 
they  were  fenced.  It  is  further  stated, 
however,  in  this  case,  that  if  the  agent 
had  been  the  owner  of  the  lots,  and  if 
what  he  said  was  sufficient  to  amount 
to  a  license  to  the  purchaser  to  pass 
over  the  lot,  it  was  revocable  at  pleas- 
ure. 

An  agent  authorized  to  sell  land  for 
a  certain  stated  price,  who  sold  for  a 
less  price  and  agreed  to  pay  the  taxes 
for  the  year  in  which  the  sale  was  made 
and  the  subsequent  year,  was  held  not 
to  have  acted  within  the  scope  of  his 
authority,  and  therefore  not  to  have 
bound  his  principal,  in  Holbrook  v.  Mc- 
Carthy (1882)  61  OaL  216. 

It  is  stated  in  McMillan  v.  Hutch- 
eson  (1868)  4  Bush  (Ky.)  611,  that  a 
conveyance  by  an  agent  is  not  voidable 
because  it  binds  the  principal  by  a  less 
extensive  w^arranty  than  the  power 
might  have  authorized.  W.  A.  E. 
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JOHN  A.  HODSON,  Respt., 

V. 

WELLS  k  DICKEY  COMPANY,  Appt. 

(31  N.  D.  395,  154  N.  W.  193.) 

Principal  and  agent  —  sale  of  real  es- 
tate —  representations  —  binding  ef- 
fect. 

Defendants  appointed  one  Weese,  a  sales 
solicitor,  to  obtain  purchaser  for  real  es- 
tate  in  North  Dakota  under  contract  set 

Headnote  by  Burke,  J. 
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forth  in  the  opinion,  and  which  contract 
contained  the  following  clause:  **No  ad- 
vertisement or  other  representations  on 
your  part  that  you  are  for  any  purposes 
an  agent  of  said  company  will  be  permitted, 
the  term  'sales  solicitor'  being  invariably 
used;  and  any  violation  of  this  provision 
shall  of  itself  revoke  this  appointment  and 
terminate  your  authority  thereunder.*' 
Plaintiff'  alleges  that  Weese  induced  him 


Note.  —  For  implied  or  ostensible  author- 
ity of  agent  for  the  sale  of  land  as  to  repre- 
sentations, see  annotation  following  this 
case,  post,  962;  and  see  references  therein 
for  annotation  on  related  questions. 
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to  i^urchaee  land  by  false  representations  as 
to  its  quality  and  value.  Held,  for  reasons 
stated  in  the  opinion,  that  the  action  will 
not  lie,  as  it  was  not  within  the  scope  of 
the  authority  of  Weese  to  make  any  repre- 
sentations as  to  the  quality  or  value  of  the 
land. 

For  other  cases,  see  Principal  and  Agent,  II, 
m  Dig,  1^2  N,  8. 

(July  2,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Stutsman 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  alleged  false 
representations  of  defendant's  agent  as  to 
quality  and  value  of  land  purchased  by 
plaintiff  of  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Watson  &  Younf;  and  E.  T. 
Conmy,  for  appellant: 

The  statements  relied  upon  to  show  fraud 
and  deceit  in  inducing  plaintiff  to  purdiase 
the  land  in  question  are  not  actionable, 
being  merely  "words  of  praise,"  ''dealers' 
talk,"  and  "pufiing.'' 

Kerr,  Fr.  &  Mistake,  p.  84;  Van  Horn  v. 
Keenan,  28  111.  448 ;  Miller  v.  Craig,  86  111. 
Ill;  Vernon  v.  Keys,  12  East,  632,  104 
Eng.  Reprint,  246;  Koetling  v.  Wright,  72 
111.  391;  Miller  v.  Craig,  36  111.  Ill;  Mayo 
V.  Wahlgreen,  9  Colo.  App.  506,  50  Pac. 
43;  Buxton  v.  Jones,  120  Mich.  522,  79 
N.  W.  980;  Stevens  v.  Alabama  State  Land 
Co.  121  Ala.  450,  25  So.  995;  Moore  v. 
Turbeville,  2  Bibb.  602,  5  Am.  Dec.  642; 
20  Cyc.  51-54;  Bossingham  v.  Syck,  118 
Iowa,  192,  91  N.  W.  1047 ;  Else  v.  Fweeman, 
72  Kan.  666,  83  Pac.  409;  Wightman  v. 
Tucker,  50  111.  App.  75;  Crown  v.  Carrigcr, 
66  Ala.  590;  Ott  v.  Pace,  43  Mont.  82,  115 
Pac.  37;  Saunders  v.  Hatterman,  24  N.  C. 
<2  Ired.  L.)  32,  37  Am.  Dec.  404;  BroWn 
V.  Bledsoe,  1  Idaho,  746;  Tretheway  v. 
Hulett,  52  Minn.  448,  54  N.  W.  486;  Parker 
V.  Moulton,  114  Mass.  09,  19  Am.  Rep. 
316;  Davis  v.  Reynolds,  107  Me.  61,  77 
Atl.  409;  Armstrong  v:  White,  —  Ind. 
App.  — ,  34  N.  E.  847;  Lake  v.  Security 
Loan  Asso.  72  Ala.  207;  Williams  v.  Mc- 
Fadden,  23  Fla.  148,  11  Am.  St:  Rep.  345, 
1  So.  618;  Cagney  v.  Cuson,  77  Ind.  494; 
Hartman  v.  Flaherty,  80  Ind.  472;  Shade 
v.  Creviston,  93  Ind.  591;  Picard  v.  Mc- 
Cormick,  11  Mich.  68;  Doran  v.  Eaton,  40 
Minn.  35,  41  X.  W.  244;  Union  Nat.  Bank 
T.  Hunt,  76  :>fo.  439;  Heald  v.  Yumisko, 
7  N.  D.  428,  75  X.  W.  806 ;  Beare  v.  Wright, 
14  N.  D.  26,  60  L.R.A.  409,  103  N.  W. 
6o2,  8  Ann.  Cas.  1057  i  Heyrock  v.  Surerus, 
9  X.  D.  28,  81  N.  W.  36;  Dowagiac  Mfg. 
Co.  V.  Malion,  13  N.  D.  616,  101  N.  W.  903. 

WTiere  a  vendee  has  had  an  opportunity 
to  see  and  inspect  a  piece  of  land,  he  can- 
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not  later  be  heard  to  complain  that  he  has 
been  deceived  as  to  ita  character  and  value. 

Harvey  v.  Smith,  17  Ind.  272;  20  Cyc. 
32 ;  Moore  v.  Turbeville,  2  Bibb,  602,  6  Am. 
Dec.  642 ;  Morrill  v.  Madden,  35  Minn.  493, 
29  N,  W.  193,  37  Minn.  282,  34  N.  W.  25; 
Anderson  v.  McPike,  86  Mo.  293;  Fisher  v. 
Dillon,  62  III.  379;  Buxton  v.  Jones,  120 
Mich.  522,  79  N.  W.  980;  Realty  Invest. 
Co.  V.  Shafer,  91  Neb.  798,  137  N.  W.  873; 
Long  V.  Warren,  68  N.  Y.  426;  Brown  v. 
Smith,  109  Fed.  26;  Scott  v.  Walton,  32 
Or.  460,  52  Pac.  180;  Lee  v.  McCelland, 
120  Cal.  147,  62  Pac.  300;  Peak  v.  Gore, 
94  Ky.  533,  23  S.  W.  366 ;  Woodson  v.  Win- 
chester, 16  Cal.  App.  472,  _117  Pac.  565; 
Fisher  v.  Dillon,  62  III  379;  McKibbiu 
V.  Day,  71  Neb.  280,  98  N.  W.  846;  Long 
V.  Kendall,  17  Okla.  70,  87  Pac.  670; 
Francois  v.  Cady  Land  Co.  149  Wis.  115, 
135  N.  W.  484;  Saunders  v.  Hatterman,  24 
N.  C.  (2  Ired,  L.)  32,  37  Am.  Dec  404; 
Parker  v.  Moulton,  114  Mass.  99,  19  Am. 
Rep.  315;  Shephard  v.  Goben,  142  Ind.  318, 
39  N.  E.  606;  Long  v.  Warren,  68  N.  Y. 
426;  Wren  v.  Moncure,  95  Va.  369,  28 
S.  B.  688;  Wright  v.  Boltz,  87  Ark.  567, 
113  S.  W.  201. 

The  statements  relied  upon  to  show  fraud 
and  deceit  are  statements  n^ade  without  the 
scope  of  the  agent's  authority  and  are  not 
binding  in  any  way  on  this  defendant. 

Merritt  v.  Wassenich,  49  Fed.  785;  Rob- 
erts V.  Rumley,  68  Iowa,  301,  12  N.  W. 
323;  Wharton,  Agency,  §  163;  Rice  v.  Pen- 
insular Club.  52  Mich.  87,  17  N.  W.  708; 
Chaffe  V.  Stubbs,  87  La.  Ann.  656;  Ruat  v. 
Eaton,  24  Fed.  830;  Reitz  v.  Martin,  12 
Ind.  306,  74  Am.  Dec.  215;  Hurley  v.  Wat- 
son, 68  Mich.  531,  36  N.  W.  726;  Snow  v. 
Warner,  10  Met.  132,  43  Am.  Dec,  417; 
Story,  Agency,  §§  126,  133  and  note;  Dick- 
inson County  V.  Mississippi  Valley  Ins.  Co. 
41  Iowa,  286;  Beringer  v.  Meaner,  85  Pa. 
223;  Weise's  Appeal,  72  Pa.  351;  Dozier 
V.  Freeman,  47  Miss.  647;  Davidson  v. 
Porter,  57  111.  300;  Mechem,  Agency,  §  137; 
Piano  Mfg.  Co.  v.  Root,  3  N.  D.  165,  64 
N.  W.  924;  Reese  v.  Medlock,  27  Tex.  120, 
84  Am.  Dec.  611 ;  Henry  v.  Lane,  62  C.  C.  A. 
626,  128  Fed.  250 ;  State,  Decker,  Prosecutor, 
V.  Fredericks,  47  N.  J.  L.  469,  1  Atl.  470; 
Titus  &  Scuddcr  v.  Cairo  &  F.  R.  Co.  46 
N.  J.  L.  393;  Dyer  v.  Duffy,  39  W.  Va. 
148,  24  L.R.A.  339,  19  S.  E.  540;  Advance 
Thresher  Co.  r.  Roger,  123  La.  1067,  49  So. 
709;  Americua  Oil  Co.  v.  Gurr,  114  Ga. 
624,  40  S.  E.  780;  Seibold  v.  Davis,  67 
Iowa,  560,  25  X.  W.  778;  Monson  v.  Kill, 
144  111.  248,  33  N.  E.  43;  Brown  v.  Grady, 
16  Wyo.  151,  92  Pac.  622;  Bowles  v.  Rioe, 
107  Va.  61,  fr7  S.  E.  575;  Batty  v,  Cars,- 
well,  2  Johns.  48:  Schaeffer  v.  Mutual  Ben. 
L.   Ins.   Co.   38  Mont.   469,  JOO  Pac.   225; 
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Devinney  ▼.  Reynolds,  1  Watts  ft  S.  328; 
National  Union  F.  Ins,  Co.  v.  John  Spry 
Lumber  Co.  235  111.  98,  85  N.  E.  256 ;  Wil- 
liams V.  Kerrick,  105  Minn.  264,  116  N.  W. 
1026;  Tondro  v.  Cushman,  6  Wis.  279; 
Kelly  V.  Troy  F.  Ins.  Co.  3  Wis.  254 ;  Sam- 
son V.  Beale,  27  Wash.  557,  68  Pac.  184; 
31  Cyc.  1363,  1364;  Lansing  t.  Coleman, 
58  Barb.  619;  Court  v.  Snyder,  2  Ind.  App. 
440^  50  Am.  St  Rep.  247,  28  N.  E.  718; 
Daniels  v,  Bruce,  —  Ind.  App.  -— ,  93  N.  E. 
675;  Dodd  v.  Farlow,  11  Allen,  426,  87 
Am.  Dec.  726. 

The  extent  of  a  real  estate  broker's,  or 
sales  solicitor's,  authority  is  limited  simply 
to  the  procuring  of  purchasers  for  the  land. 

Larson  v.  Newman,  19  N.  D.  153,  23 
L.R.A.(N.S.)  849,  121  N.  W.  204;  Ballou 
V.  Bergvndsen,  9  N.  D.  289,  83  N.  W.IO; 
Brandrup  v.  Britten,  11  N.  D.  376,  92  N. 
W.  453;  Piano  Mfg.  Co.  v.  Root,  8  N.  D. 
165,  54  N.  W.  924. 

Tlie  statements  relied  upon  to  show  fraud 
and  deceit  were  made,  if  at  all,  by  one 
Weese,  a  subagent  duly  appointed  by  this 
defendant,  who  was  the  agent  for  one 
Charles  E.  Gibson,  the  owner  of  the  land 
in  question;  and  the  principal  alone,  if 
anybody,  is  liable  for  the  acts  and  state- 
ments of  the  subagent. 

Kuhnert  v.  Angell,  10  N.  D.  59,  88  Am.  St. 
Rep.  676,  84  N.  W.  679;  Mechem,  Agency, 
§§  193,  197;  1  Am.  k  Eng.  Eac  Law,  981; 
Barnard  v.  Coffin,  141  Mass.  37,  65  Am.  Rep. 
443,  6  N.  E.  364;  Renwick  v.  Bancroft,  66 
Iowa,  527,  9  N.  W.  367;  Nelson  v.  Title 
Trust  Co.  62  Wash.  268,  100  Pac.  730; 
Eastland  v.  Maney,  36  Tex.  Ciy.  App.  147, 
81  8.  W.  574;  Fritz  v.  Chicago  Grain  & 
Elevator  Co.  136  Iowa,  699,  114  N.  W.  193; 
Williams  v.  Moore,  24  Tex.  Civ.  App.  402, 
68  S.  W.  953;  Renwick  v.  Bancroft,  66 
Iowa,  627,  9  N.  W.  367;  McKinnon  v.  VoU- 
mar,  75  Wis.  82,  6  L.R.A.  121,  17  Am.  St 
Rep.  178,  43  N.  W.  800;  Clark  &  S.  Agency, 
§  345,  (d)  p.  377;  Bound  v.  Simkins,  — 
Tex.  Civ.  App.  — ,  151  S.  W.  573;  National 
Bank  v.  Johnson,  6  N.  D.  180,  69  N.  W. 
49;  Davis  v.  King,  66  Conn.  465,  50  Am. 
St.  Rep.  104,  34  Atl.  107;  Schloss  Bros.  & 
Co.  V.  Gibson  Dry  Goods  Co.  6  Ala.  App. 
165,  60  So.  436;  Michael  v.  Crawford,  — 
Tex.  Civ.  App.  — ,  150  S.  W.  465;  Tippe- 
canoe Loan  &  T.  Co.  y.  Jester,  180  Ind.  357, 
L.R.A.1916E,  721,  101  N.  E.  915;  Wright  v. 
leaacks,  43  Tex.  Civ.  App.  223,  96  S.  W. 
55;  Breck  v.  Meeker,  68  Neb.  99,  93  N.  W. 
993;  31  Cyc.  1427;  Calhoon  v.  Buhre,  76 
N.  J.  L.  439,  67  Atl.  1068;  Bank  of  Call- 
fornia  v.  Western  U.  Tel^.  Co.  52  Cal. 
280;  Gnm  v.  Equitable  Trust  Co.  1  McCrary, 
61,  Fed.  Cas.  No.  6,867 ;  Corcoran  v.  Hinkel, 
4  Cal.  Unrep.  360,  34  Pac.  1031;  Davis 
v.  King,  66  Conn.  465,  60  Am.  St.  Rep.  104> 
L.R.A.1917P. 


34  Atl.  107;  Fanset  v.  Garden  City  State 
Bank,  24  S.  D.  248,  123  N.  W.  686;  Fair- 
child  V.  King,  102  Cal.  320,  36  Pac.  649; 
Smith  V.  National  Bank,  191  Fed.  226. 

There  is  notlnng  in  the  record  by  which 
a  jury  is  warranted  in  finding  the  state- 
ments of  Weese  were  fraudulently  made,  or 
made  with  intent  to  deceive  this  plaintiff. 

20  Cyc.  24-27;  Miller  v.  Howell,  2  111. 
499,  32  Am.  Dec.  37;  Tone  v.  Wilson,  81  111. 
529;  Weatherford  v.  Fishback,  4  III.  175; 
Owings  y.  Thompson,  4  111.  502;  Anderson 
v.  McPike,  86  Mo.  293;  Nelson  v.  Minneapo- 
lis Street  R.  Co.  61  Minn.  167,  63  N.  W. 
486;  Stubbs  v.  Johnson,  127  Mass.  219; 
Kelly  V.  Pioneer  Press  Co.  94  Minn.  448, 
103  N.  W.  330;  Brown  v.  Bledsoe,  1  Idaho, 
746. 

Messrs.  M.  O.  Freerks  and  Buck  A 
Jorgenson,  for  respondent: 

Plaintiff  had  a  cause  of  action  for  deceit. 

Fargo  Gas  &  Coke  Co.  v.  Fargo  Gas  &  E. 
Co.  4  N.  D.  219,  37  L.R.A.  693,  69  N.  W. 
1066;  Roberts  v.  Holliday,  10  S.  D.  576,  74 
N.  W.  1034;  Hunt  v.  Barker,  22  R,  I.  18, 
84  Am.  St.  Rep.  812,  46  Atl.  46;  Tacoma 
V.  Tacoma  Light  &  Water  Co.  17  Wash. 
468,  50  Pac.  56;  Speed  y.  HoUingsworth, 
54  Kan.  436,  38  Pac.  496;  Sookman  v.  Kiem, 
19  N.  D.  317,  124  N.  W.  64;  LuBScheon  v. 
Wocknitz,  21  &  D.  285,  111  N.  W.  632; 
McCabe  v.  Desnoyers,  20  S.  D.  681,  108  N. 
W.  341 ;  Liland  v.  Tweto,  19  N.  D.  651,  125 
N.  W.  1032 ;  Beare  v.  Wright,  14  N.  D.  26, 
69  L.RJ^.  409,  103  N.  W.  682,  8  Ann.  Cas. 
1057;  Chilson  v.  Houston,  0  N.  D.  503,  84 
N.  W.  354;  Gustafson  y.  Rustemeyer,  70 
Conn.  125,  30  L.R.A.  644,  66  Am.  St.  Rep. 
92,  39  Atl.  104;  Andrew  D.  Meloy  &  Co.  v. 
Donnelly,  119  Fed.  458;  Shelton  y.  Healey, 
74  Conn.  265,  50  Atl.  742;  Lovejoy  v.  Isbell, 
73  Conn.  368,  47  Atl.  682. 

Defendant  is  liable  for  the  statements 
and  representations  of  Mr.  Weese. 

Union  Trust  Co.  v.  Phillips,  7  S.  D.  225, 
63  N.  W.  903;  Wyckoff  v.  Johnson,  2  S.  D. 
91,  48  N.  W.  837 ;  Joslin  v.  Miller,  14  Neb. 
91,  15  N.  W.  214;  Kickland  v.  Menasha 
Wooden  Ware  Co.  68  Wis.  34,  60  Am. 
Rep.  831,  31  N.  W.  471;  Elwell  v.  Chamber- 
lin,  31  N.  Y.  619;  Butler  v.  Maples,  9  Wall. 
766,  19  L.  ed.  822;  Judd  v.  Walker,  114 
Mo.  App.  128,  89  S.  W.  558;  People  v.  Ter- 
williger,  59  Misc.  617,  110  N.  Y.  Supp.  1034; 
Darks  v.  Scudder-Gale  Grocer  Co.  146  Mo. 
App.  246,  130  S.  W.  430;  Concord  Bank  v. 
Gregg,  14  N.  H.  .331;  Clogston  y.  Martin, 
182  Mass.  469,  65  N.  E.  839;  Reynolds  v. 
Mayor,  L.  &  Co.  39  App.  Div.  218,  57  N. 
Y.  Supp.  106;  Green  v.  Des  Carets,  210 
N.  Y.  79,  103  N.  E.  964,  reversing  judgment 
in  146  App.  Div.  956,  131  N,  Y.  Supp.  1118; 
Dzuris  v.  Pierce,  216  Mass.  132,  103  N.  E. 
296;  Foix  v.  Moeller,  —  Tex,  Civ,  App.  — , 
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159  S.  W.  1048;  Sargent  v.  Barnes,  —  Tex.  |  Something    over     a    year    later     plaintiff 
Civ.  App.  — ,  159  S.  W.  366;  Kleine  Broe.  'brought  this  action,  alleging  that  he  had 


Y.  Gidcomb,  —  Tex.  Civ.  App.  — ,  152  S 
W.  462;  Haynor-Mfg.  Co.  v.  Davis,  147  N. 
C.  267,  17  L.R.A.(N.S.)  193,  61  S.  E.  64; 
Feil  V.  Xorthwest  German  Farmers  Mut. 
Ins.  Co.  28  N.  D.  356,  149  N.  W.  358;  Akin 
V.  Johnson,  28  N.  D.  205,  148  N.  W.  535. 

VVeese  was  an  instrumentality  of  the  de- 
fendant company,  and  his  acts  were  the 
acts  of  that  company  to  the  same  extent  as 
if  the  work  that  was  done  by  him  had  been 
accomplished  by  a  machine  belonging  to  the 
defendant. 

Munroe  v.  Adamo,  136  Ky.  252,  124  S.  W. 
296:  Jewell  v.  Colonial  Theater  Co.  12  Cal. 
App.  681,  108  Pac.  627;  Leterman  v.  Char- 
lottesville Lumber  Co.  110  Va.  769,  67  S. 
E.  281:  Pierce  v.  State  Nat.  Bank,  25  Okla. 
44,  105  Pac.  195;  \Vhitney  v.  Woodmansee, 
15  Idaho,  735,  99  Pac.  968 ;  Eddy  v.  Ameri- 
can Amusement  Co.  9  Cal.  App.  C24,  99  Pac. 
1115;  Fitzpatrick  v.  Manheimer,  157  Mich. 
307,  122  X.  W.  83;  National  German  Amer- 
ican Bank  v.  Lang,  2  N.  D.  71,  49  N.  W. 
414. 

Bnrke,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  is  a  resident  of  Indiana,  fifty 
years  of  age,  and  a  farmer  by  occupation. 
The  defendant  is  a  well-known  real  estate 
brokerage  company,  with  offices  in  Minne- 
apolis, Jamestown,  and  other  places.  Mr. 
Weese  was  their  agent  under  the  terms 
of  a  written  appointment,  which  will  be 
hereinafter  set  forth.  His  duties  were  to 
bring  prospective  buyers  to  North  Dakota, 
and  plaintiff  was  one  of  his  customers. 
When  Weese  and  plaintiff  arrived  at  Court- 
■enay  they  were  joined  by  Mr.  De  Nault, 
manager  of  the  Jamestown  office  of  the  de- 
fendant company,  in  an  automobile,  and 
plaintiff  was  shown  several  tracts  of  land. 
Among  those  tracts  was  one  known  as  the 
Hamilton  farm  and  another  known  as  sec- 
tion 35,  143-65.  Plaintiff  personally  exam- 
ined both  of  those  tracts,  especially  the 
Hamilton  farm,  upon  which  he  mada  a 
thorough  examination  of  the  soil  with  a 
spade.  There  is  some  dispute  as  to  the 
extent  of  his  examination  of  section  35, 
which*  however,  we  do  not  consider  material 
to  a  determination  of  this  appeal.  Plain- 
tiff returned  to  Indiana,  and  after  some 
negotiations  decided  tliat  he  would  purchase 
the  Hamilton  farm  at  around  $50  an  acre. 
However,  by  the  time  he  had  decided  to 
make  the  purchase  the  Hamilton  farm  had 
been  disposed  of  to  other  parties,  and  VVeese 
suggested  that  he  take  in  place  thereof 
section  35,  which  he  had  seen  upon  his  visit 
to  North  Dakota,  at  a  price  of  $32.50  per 
aere.  This  purchase  was  accordingly  made,  the  terms  above  stated. 
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been  deceived  by  Weese  as  to  the  character 
of  the  soil  and  subsoil  and  the  value  of  sec- 
tion 35,  alleging  that  if  the  land  had  been 
as  represented  to  him  it  would  have  been 
worth  $40  per  acre,  whereas  in  truth  and 
fact  it  was  not  worth  to  exceed  $20  per 
acre,  wherefore  he  demands  judgment  for 
the  difference,  $12,800.  Upon  a  trial  to  a 
jury,  plaintiff  recovered  judgment  for  tlie 
sum  of  $4,800.  Defendant  appeals,  assign- 
ing numerous  errors,  of  which,  however,  we 
need  mention  but  one  group, — those  relat- 
ing to  the  scope  of  the  authority  of  the 
agent,  Weese. 

As  already  stated,  defendants  are  real 
estate  brokers,  with  main  offices  in  Minne- 
apolis, and  a  branch  office  at  Jamestown, 
North  Dakota.  They  employed  Weese  un- 
der a  written  appointment,  headed,  "Au- 
thorization of  Sales  Solicitor,"  and  reading 
in  part  as  follows: 


During  the  year  1910,  or  until-  written 
notice  given  to  you,  you  are  hereby  au- 
thorized to  act  as  sales  solicitor,  to  solicit 
applications  and  secure  buyers  in  the  coun- 
ty of  .  .  .  for  the  purchase  of  lands  in 
North  Dakota,  South  Dakota,  and  Minne- 
sota, which  Wells  &  Dickey  Company  has 
for  sale.  For  the  services  in  obtaining  the 
applications  for  the  purchase  of  lands  the 
said  Wells  &  Dickey  Company  agrees  to  i)ay 
you  in  the  case  where,  as  a  direct  result 
of  your  efforts,  sales  of  such  land  are  finally 
consummated,  .  .  .  the  sum  of  $1  per 
acre.  .  .  .  It  is  hereby  understood  and 
agreed  that  sales  are  not  fully  closed,  and 
the  commissions  are  not  payable,  until  the 
entire  cash  payments  have  been  made  to 
this  company  at  its  office  in  Minneapolis, 
Minnesota,  or  Jamestown,  North  Dakota, 
accompanied  by  the  execution  and  delivery 
to  it  of  the  required  notes  and  contracts, 
or  mortgages,  and  the  acceptance  on  the 
part  of  the  purchaser  of  the  titles  to  be 
conveyed.  It  is  understood  and  agreed  that 
the  foregoing  commission  will  be  paid  only 
in  case  you  bear  all  the  traveling,  enter- 
tainment, and  general  expenses  incidental 
to  bringing  purchases  to  this  company. 
,  ,  ,  No  advertisement  or  other  representa- 
tion <m  your  y>art  that  you  are  for  any  pur- 
poses an  agent  of  said  company  will  he  per- 
mit ted^  the  term  *sales  solicitor*  being 
invariably  used,  and  any  violation  of  this 
provision  dhali  of  itself  revoke  this  appoint- 
ment and  terminate  your  authority  tJ>^re- 
under. 

[Signed]     Wells  &  Dickey  Company, 

By  . 

I  accept  the  foregoing  appointment  upon 
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Appellant  insists  that  the  sale  was  made 
after  a  personal  examination  of  the  land, 
and  that  if  any  misrepresentations  regard- 
ing the  land  were  made,  the  same  consisted 
of  merely  "trade  talk,"  but  more  especially 
it  insists  that  if  any  statements  were  made 
by  Weese  which  could  be  construed  to  be 
fraudulent,  the  same  were  not  within  the 
scope  of  his  authority,  and  not  binding  upon 
the  defendant.  In  this  we  think  appellant 
is  correct.  There  is  no  claim  that  the  de- 
fendant personally  madj  any  misrepresenta- 
tions, nor  that  Mr.  Weese's  authority  was 
anything  excepting  that  shown  by  the  writ- 
ten appointment  which  we  have  quoted.  It 
is  well  settled  that  a  party  dealing  with  the 
agent  of  a  corporation  must,  at  his  peril, 
ascertain  what  authority  the  agent  pos- 
sesses, and  is  not  at  liberty  to  charge  the 
principal  by  relying  upon  the  agent's  as- 
sumption of  authority,  which  may  prove  to 
be  entirely  unfounded.  Rice  v.  Peninsular 
Club,  52  Mich.  90,  17  N.  W.  708;  Mechcm, 
Agency,.  §  187;  Piano  Mfg.  Co.  v.  Root, 
3  N.  D.  165,  54  N.  W.  924. 

An  examination  of  the  appointment  ol 
Mr.  Weese  shows  that  his  authority  was 
limited  to  the  duties  of  a  sales  solicitor. 
In  Samson  v.  Beale,  27  Wash.  557,  68  Pac. 
184,  it  is  said:  "An  agent  with  restricted 
power  to  sell  a  tract  of  land  at  a  given 
price  has  no  power  to  bind  his  principal  by 
any  representation  as  to  the  quantity  or 
quality  of  the  land." 

At  31  Cyc.  1363,  1364,  it  is  said:  "The 
authority  to  sell  land  must  be  strictly  pur- 
sued, and  acts  outside  of  the  authority  will 
not  bind  the  principal." 

In  Mayo  v.  Wahlgreen,  9  Colo.  App.  606, 
50  Pac.  40,  it  is  said:  "Where  vendor's 
agent  has  misrepresented  lands  sold  by  him, 
and  there  is  no  attempt  on  the  part  of  the 
purchaser  to  rescind,  he  may  bring  his  ac- 
tion for  deceit  only  against  the  agent,  un- 
less he  can  trace  some  connection  between 
the  principal   and  the  agent,  and   thereby 


charge  the  principal  with  responsibility  tor 
the  agent's  misrepresentations." 

In  National  Iron  Armor  Co.  v.  Bruner,  19 
N.  J.  Eq.  335,  it  is  said:"  "An  agent  with 
restricted  power  to  sell  a  tract  of  land 
at  a  given  price  has  no  power  to  bind  his 
principal  by  any  representation  as  to  the 
quantity  or  quality  of  the  land." 

See  also  Lansing  v.  Coleman,  58  Barb. 
619,  a  leading  case,  wherein  it  is  said:  ''To 
hold  that  a  person  not  authorized  to  make 
a  sale,  but  simply  to  advertise  the  property 
for  sale  and  procure  some  one  to  negotiate 
with  the  owner,  can  make  representations 
or  warranties  binding  upon  the  owner,  with- 
out his  authority  or  knowledge,  would  be 
too  dangerous.  The  well-known  office  of 
such  an  agent  is  merely  to  fnitiate  a  nego- 
tiation, not  to  complete  one.  The  parties 
proposing  in  such  a  case  to  purchase  are 
necessarily  referred  to  the  principal  for  the 
actual  negotiation,  and  there  is  no  hardship 
in  requiring,  but,  on  the  contrary,  common 
prudence  and  justice  to  the  vendor  would 
seem  to  demand,  that  the  purchaser  should 
go  to  him  for  the  facts  which  are  to  influ- 
ence the  purchase." 

See  also  Ballou  v.  Bergvendsen,  9  N.  D. 
285,  83  N.  W.  10;  Brandrup  v.  Britten,  11 
N.  D.  376,  92  N.  W.  453;  Larson  v.  New- 
man, 19  N.  D.  153,  23  L.R.A.(N.S.)  849, 
121  N.  W.  204;  Kuhnert  v.  Angell,  10  N. 
D.  59,  88  Am.  St.  Rep.  875,  84  N.  W.  579; 
1  Am.  &  'Eng.  Enc.  Law,  981;  Fanset  v. 
Garden  City  State  Bank,  24  S.  I>.  248,  123 
N.  W.  688. 

Without  going  further  into  the  case,  it  it 
sufficient  to  say  that  plaintiff  under  the 
proofs  cannot  maintain  this  cause  of  action 
against  the  defendant,  and  a  verdict  should 
have  been  directed  accordingly. 

Judgment  of  the  trial  court  is  reversed, 
and  the  proceedings  ordered  dismissed. 

Petition  for  rehearing  denied  September 
22,  1916. 
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I.  Introduction. 

It  is  assumed  in  this  note  that  the  re- 
lation of  agency  actually  exists;  hence, 
cases  which  turn  upon  the  existence  of 
the  relation  have  been  excluded,  unless, 
in  those  in  which  it  is  determined  that 
an  agency  exists,  the  further  question 
whether  the  principal  is  bound  by  the 

representations  of  the  agent  is  decided. 
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The  note  is  not  concerned,  except  in- 
cidentally, with  the  effect  of  the  repre- 
sentations; that  is,  whether,  assuming 
the  principal  to  be  responsible  there- 
for, they  are  of  such  a  nature  as  to 
entitle  the  purchaser  to  the  relief 
sought.  Many  questions  connected  with 
the  effect  of  representations  have  been 
treated  in  the  notes  in  this  series  of 
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reports.  See  L.R.A.  Indexes  under  the 
title,  '^Vendor  and  Purchaser,"  subtitle, 
^'Rights,  remedies,  and  liabilities  of  the 
parties/'  See  particularly  the  note  to 
Ballard  v.  Lyons,  38  L.R.A.(N.S.)  301^ 
discussing  misrepresentation  as  to  loca- 
tion of  property,  and  the  notes  to  which 
reference  is  therein  made. 

Nor  is  the  note  concerned  with  repre- 
sentations made  by  an  agent  through 
connivance  with  the  principal.  In  this 
connection  it  is  stated  in  Fulton  v.  Fish- 
er (1911)  151  Iowa.  429,  131  N.  W.  662, 
that  if  there  is  connivance  between  the 
principal  and  his  agent  the  principal  is 
chargeable  with  the  misrepresentations 
of  his  agents. 

Although  there  seems  reason  for  mak- 
ing a  distinction  between  real  estate 
brokers  and  regular  agents,  such  a  dis- 
tinction is  very  infrequently  made;  the 
great  majority  of  the  cases  consider 
brokers  the  same  as  other  agents.  In 
Martin  v.  Ince  (1912)  —  Tex.  Civ.  App. 
— ,  148  S.  W.  1179,  it  was  held  not  error 
to  refuse  an  instruction  to  the  effect 
that  any  misrepresentations  of  the  char- 
acter of  the  land  made  by  the  agent 
could  not  be  binding  upon  the  owners, 
if  the  agent  was  employed  merely  to  find 
a  purchaser  for  the  land,  and  had  no 
authority  to  make  any  sale  or  exchange 
of  plaintiff's  land.  The  court  stated 
that  representations  as  to  the  character 
of  the  land  certainly  were  within  the 
scope  of  the  agent's  duty  to  find  a  pur- 
chaser for  it.  The  action  was  by  the 
vendors  to  recover  on  purchase  money 
note,  in  which  the  vendee  asked  for  the 
cancelation  of  the  note  and  a  judgment 
over  against  the  vendors  for  the  amount 
which  land  given  in  exchange  was  worth, 
at  the  date  of  the  exchange,  in  excess 
of  the  value  of  the  land  purchased. 

A  broker  is  treated  as  an  agent  with 
limited  powers  in  Harrigan  v.  Dodge 
(1914)  216  Mass.  461,  103  K  E.  919. 
It  is  there  stated  that  a  real  estate  agent 
or  broker  is  not  an  agent  of  general 
powers,  and  that  as  a  rule  he  has  no 
authority  to  bind  his  principal  beyond 
the  terms  of  the  specific  authority  con- 
ferred upon  him  by  the  agreement  for 
employment;  that  the  relation  between 
a  landowner  and  the  real  estate  agent 
or  broker  naturally  imports  a  single 
transaction  for  a  definite  and  strictly 
limited  purpose,  with  circumscribed  in- 
structions within  which  conduct  must  be 
rigorously  confined,  and  no  hardship  is 
wrought  either  upon  the  broker  or  those 
with  whom  he  deals  by  adherence  to  this 
rule.  It  is  further  stated  that  the  very 
nature  of  the  employment  is  such  that 
L.R.A.IOHF. 


a  third  party  has  an  implied  notice  that 
he  is  dealing  with  a  special  agent  of  re- 
stricted authority,  and  hence  he  must 
ascertain  at  his  peril  the  bounds^  of  that 
authority.  The  action  in  this  case,  how- 
ever, did  not  deal  with  representations. 

The  power  of  a  real  estate  broker  to 
make  a  contract  of  sale  is  discussed  in 
the  note  to  Weatherhead  v.  Ettinger,  17 
L.R.A.(N.S.)  210,  and  supplementary 
note  to  Jasper  v.  Wilson,  23  L.R.A. 
(N.S.)  982. 

The  implied  or  ostensible  authority  of 
an  agent  to  bind  his  principal  as  to  a 
covenant  in  the  sale  of  real  property  is 
discussed  in  the  note  to  Ayers  v.  South- 
ern P.  R.  Co.  ante,  954. 

//.  Cfeneral  rules. 

In  determining  the  binding  effect  of 
representations  made  by  an  agent  for 
the  sale  of  land,  two  principles  are  in- 
volved. The  owner  may  be  held  bound 
(a)  upon  the  theory  that  the  represen- 
tations were  within  the  scope  of  the 
agent's  authority;  or  (b)  in  actions  in 
which  the  owner  is  claiming  the  benefit 
of  the  contract,  the  decision  may  be 
merely  that  the  owner  cannot  take  ad- 
vantage of  the  contract  without  becom- 
ing liable  for  the  representations  which 
induced  it.  It  is  apparent  that  the  lat- 
ter principle  is  not  as  far-reaching  in 
its  consequences  as  is  the  former,  but  in 
an  appropriate  action  the  latter  serves 
to  bind  the  owner  as  effectually  as  the 
former.  The  present  note  deals  exhaus- 
tively with  the  former  principle  only, 
but  in  dealing  with  this  it  has  been  nec- 
essary to  refer  to  cases  involving  the 
latter.  '  Indeed,  it  is  not  always  clear 
which  principle  is  relied  upon  as  the 
basis  for  the  decision.  • 

It  is  a  general  principle  applicable  to 
agency  that  acts  done  by  the  agent  with- 
in the  scope  of  his  authority  are  binding 
upon  the  principal.  Mechem,  Agency, 
2d  ed.  §  710.  When,  therefore,  an  own- 
er of  land  has  conferred  an  agency  upon 
another  to  make  a  sale  of  the  land,  the 
question  is  whether  the  representation 
involved  is  within  the  scope  of  the  au- 
thority conferred.  As  stated  in  Wimple 
V.  Patterson  (1909)  —  Tex.  Civ.  App. 
— ,  117  S.  W.  1034:  "Generally  speak- 
ing, it  may  be  said  that  for  material  and 
false  representations  made  by  his  agent, 
as  fully  as  for  such  representations  made 
by  himself  in  person,  the  principal  is 
responsible  if  he  authorized  the  agent  to 
make  them,  or  if  they  were  made  by  the 
agent  in  the  course  of  his  employment 
as  such.  When  so  made  by  the  agent, 
such  representations  are  to  be  treated 
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as  the  representations  of  the  principal, 
and  whether  the  principal,  if  he  made 
such  representations,  or  his  agent,  if  he 
made  them,  knew  them  to  be  false,  or 
made  them  innocently,  believing  them  to 
be  true,  is  of  no  importance  in  determin- 
ing the  liability  of  the  former  for  dam- 
ages actually  suffered,  where  the  repre- 
sentations were  intended  to  induce,  and 
did  induce,  a  buyer  to  purchase  property 
he  otherwise  would  not  have  purchased 
of  the  principal.  In  such  a  case,  if  the 
representations  were  fraudulently  made, 
the  liability  of  the  principal  need  not 
be  rested  upon  the  tort,  but  may  be  re- 
ferred to  the  contract,  for,  whether  made 
innocently  or  deceitfully,  such  represen- 
tations as  against  the  seller  operate  as  a 
warranty."  In  Mitchell  v.  Coleman 
(1917)  —  Ark.  — ,  192  S.  W.  231,  where 
there  was  a  conflict  as  to  whether  the 
person  dealing  with  the  purchaser  was 
the  owner's  agent,  the  court  concludes 
that  the  evidence  shows  that  he  was  the 
owner's  agent  and  represented  the  owner 
while  showing  the  purchaser  the  farm, 
and  states  that  ^'the  representations  he 
made  concerning  the  land  were  therefore 
binding  upon  the  appellee."  Again  it  is 
stated  that  ''under  familiar  rules  of  law 
the  principal  is  bound  by  the  acts  and 
declarations  of  his  agent  while  acting 
within  the  scope  of  his  authority."  The 
representations  in  this  case  were  as  to 
the  value  of  the  land  and  as  to  the  acre- 
age of  fruit-bearing  trees,  but  whether 
these  were  the  representations  made  by 
the  agent  does  not  clearly  appear.  The 
action  in  this  case  was  one  to  recover 
the  amount  of  notes  given  to  evidence 
part  of  the  purchase  price,  in  which  the 
purchaser  filed  a  cross  complaint  to  re- 
cover damages  for  fraud  in  the  sale  of 
the  land.  In  Griswold  v.  Gebbie  (1889) 
126  Pa.  353, 12  Am.  St.  Rep.  878, 17  Atl. 
673,  the  court  states:  "That  a  principal 
is  responsible  for  the  misrepresentations 
of  his  agent  within  his  authority  is  be- 
yond question,  and  the  better  opinion  is 
that,  as  to  third  parties  affected  by  his 
acts  or  words,  it  is  the  apparent  scope 
of  his  authority,  and  not  his  actual  in- 
structions, that  must  govern." 

Many  representations  have  been  held 
to  be  within  the  scope  of  the  authority 
of  an  agent  for  the  sale  of  land,  hence 
binding  upon  the  principal. 

KepretentAtioas  ab  to  timlier,  fmit- 
beAring  trees,  and  plmnti. 

In  Copeland  v.  Tweedle  (1912)  61  Or. 
303,  122  Pac.  302,  an  action  by  the  ven- 
dee to  rescind  the  conveyance,  the  owner 

of  land  was  held  bound  by  the  represen- 
L.R.A.1917r. 


tation  of  her  agent  as  to  the  amount  of 
timber  on  the  land.  The  court  states: 
"It  is  beyond  dispute  that  this  represen- 
tation was  made  while  Corcoran  [the 
agent]  was  empowered  by  the  defend- 
ant Ellen  Tweedle  to  procure  a  purchas- 
er for  the  land  in  question.  It  was  with-l 
in  the  scope  of  his  authority  to  describe 
the  land  to  an  intending  purdiaser  and 
to  state  what  it  contained  in  the  way  of 
improvements  or  timber,  or  the  like. 
Without  making  some  such  representa- 
tions, it  would  be  impracticable  tc^  pro- 
cure a  purchaser.  There  is  nothing  in 
the  writing  between  him  and  his  sister 
limiting  the  usual  and  general  authority 
thus  given.  The  legal  deduction  from 
Corcoran's  statement  so  made  is  that  it 
affects  the  defendant  Ellen  the  same  as 
if  she  was  there  personally  present  and 
made  it  herself.  She  is  bound  by  this 
representation  of  her  authorized  agent, 
it  being  within  the  fair  and  reasonable 
scope  of  his  authority.  She  placed  it  in 
the  power  of  Corcoran  to  make  a  mis- 
leading statement  with  intent  to  deceive, 
and  that  being  the  case,  she  cannot  com- 
plain if  he  did  defraud  the  plaintiff. 
.  .  .  Although  perfectly  innocent  of 
fraud  herself,  yet,  having  placed  her 
brother  [the  agent]  in  a  position  to  de- 
fraud by  putting  her  land  in  his  hands 
for  sale,  the  loss  resulting  from  his  de- 
ception must  fall  upon  her  as  between 
herself  and  another  equally  innocent." 

See  also  Haskell  v.  Starbird  (1890) 
152  Mass.  117,  23  Am.  St.  Rep.  809,  26 
N.  E.  14,  infra,  as  to  representations 
with  reference  to  timber. 

In  Cady  v.  Rainwater  (1917)  —  Ark. 
— y  196  S.  W.  125,  an  action  to  rescind  a 
contract  of  purchase  of  land  because  of 
the  false  and  fraudulent  representation 
of  an  agent  as  to  the  value  of  the  land, 
the  number  of  fruit -bearing  trees  there- 
on, and  the  income  obtained  therefrom, 
the  court  states  that  "the  principal  is 
responsible  for  the  damages  growing  out 
of  the  false  and  fraudulent  misrepresen- 
tations of  his  agent  within  the  scope  of 
his  authority.  The  representations  made 
by  Vestal  [the  agent]  in  the  instant  case 
as  to  the  number  of  trees  in  the  orchard, 
the  yearly  income,  etc.,  were  clearly 
within  the  scope  of  his  authority."  The 
agent  involved  in  this  case  was  a  real 
estate  broker,  who  had  obtained  permis- 
sion to  sell  the  land  for  a  stated  sum, 
all  over  that  sum  to  go  to  the  broker. 

See  Mitchell  v.  Coleman  (1917)  — 
Ark.  — ,  192  S.  W.  231,  supra,  as  to  rep- 
resentations as  to  fruit-bearing  trees. 

In  Millard  v.  Smith  (1906)  119  Mo. 
App.  701,  95  S.  W.  940,  an  owner  of  land 
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xras  held  bound  by  the  representations 
of  an  agent  for  the  sale  thereof  as  to  the 
number  and  character  of  ginseng  plants 
on  the  land,  the  chief  value  of  the  land 
consisting  in  the  plants  in  question.  The 
court  states  that  the  owner  had  eon- 
firmed  the  sale  by  her  agent  by  receiving 
the  proceeds  and  executing  and  deliver- 
ing a  deed  conveying  her  interest  in  the 
property,  ^'and  it  seems  to  us  that  she 
is  in  no  position  to  deny  the  agency  of 
Millard.*'  The  action  was  one  by  the 
vendor  to  recover  on  a  note  that  was 
given  as  part  of  the  purchase  price. 

Representationa  at  to  minerali. 

In  Kleine  Bros.  v.  Gidcomb  (1913)  — 
Tex.  Civ.  App.  — ,  152  S.  W.  462,  an  ac- 
tion by  a  purchaser  against  the  principal 
and  the  agent  to  recover  a  cash  payment 
made  by  him,  in  which  the  principal 
alone  appealed  from  a  judgment  in  favor 
of  the  purchaser,  the  principal  was  held 
bound  by  the  representations  of  the 
agent  as  to  gold  deposits  on  adjoining 
land.  The  court  stated  that  the  agent 
was  authorized  by  the  principal  to  sell 
the  land;  that  he  was  provided  with 
copies  of  assays  and  other  data  indicat- 
ing the  presence  of  valuable  gold  depos- 
its on  land  immediately  contiguous  to 
that  offered  for  sale,  and  was  sent  forth 
by  his  principal  to  seek  buyers,  and  in 
his  efforts  to  sell  he  made  the  statement 
related  by  the  purchaser  in  his  evidence. 
The  court  continues  that  under,  these 
circumstances  the  owner  cannot  be 
heard  to  say  that  the  agent  whom  he 
sent  forth  was  in  fact  only  agent  as  long 
as  he  did  right. 

In  Law  V.  Grant  (1875)  37  Wia.  548,  7 
Mor.  Min.  Rep.  56,  a  case  involving  rep- 
resentations by  one  other  than  the  own- 
er that  the  land  was  mineral  land,  the 
court  states  that  if  the  person  making 
the  representations  acted  as  the  agent 
of  the  owner  in  negotiating  the  sale,  the 
owner  "is  responsible  for  all  the  means 
employed  by  his  agent  to  effect  the  sale. 
If  the  agent  effected  it  by  means  of  false 
representations,  or  fraud  of  any  other 
description,  although  without  authority 
from  the  plaintiff  to  do  so,  and  although 
the  plaintiff  was  entirely  ignorant  that 
he  had  done. so,  the  legal  status  of  the 
plaintiff  is  precisely  the  same  as  it  would 
have  been  had  he  made  the  false  repre- 
sentations, or  committed  the  fraudulent 
acts  to  the  same  end,  in  person.''  It  was 
held,  however,  in  this  case,  that  the  per- 
son making  the  representations  did  not 
act  as  the  agent  of  the  owner  in  negotia- 
ting the  sale. 
L.R.A.1917F. 


R«pveB«ntatiaas  ••  to  bovndarloB  and 
looation. 

In  Green  v.  Worman  (1900)  83  Mo. 
App.  568,  an  action  by  the  vendor  to  re- 
cover a  balance  on  the  purchase  price  in 
which  the  vendee  set  up  a  counterclaim 
for  damages  by  reason  of  false  represen- 
tation'by  an  agent  as  toi^the  boundaries 
of  the  tract  sold,  the  court  states :  "The 
authority  of  an  agent  in  the  absence  of 
special  instructions  must  be  determined 
by  the  nature  of  the  business  he  is  dele- 
gated to  transact.  .  .  .  Newkirk  [the 
agent]  was  clothed  with  power  to  nego- 
tiate a  sale  or  exchange  of  the  lands,  and 
no  restrictions  were  imposed  upon  him 
so  far  as  the  evidence  discloses.  The 
power  to  negotiate  the  sale  of  the  land 
includes  all  the  usual  and  necessary 
means  of  executing  the  power.  .  .  . 
In  the  sale  or  exchange  Of  a  tract  of 
land,  it  is  usual  and  necessary  that  the 
seller  point  out  to  the  prospective  buyer 
the  boundaries  of  the  tract;  that  he  ex- 
hibit the  thing  he  offers  for  sale  to  the 
view  and  inspection  of  the  prospective 
buyer.  Newkirk  undertook  to  do  this 
very  thing,  and  in  doing  so  he  represent- 
ed that  the  spring  and  the  4  or  5  acres 
of  bottom  land  were  inside  the  boundary 
lines  and  belonged  to  the  tract.  Plain- 
tiffs are  bound  by  these  representations." 

In  Firebaugh  v.  Bentley  (1913)  65  Or. 
170, 130  Pac.  1129,  an  action  by  a  vendee 
to  set  aside  a  deed,  it  is  stated  that  "the 
plaintiff  had  a  right  to  rely  upon  the 
representations  of  the  agents  of  the  de- 
fendants as  to  the  true  location  of  the 
land,  for  such  statements  were  within 
the  ordinary  scope  of  the  authority  of 
real  estate  brokers."  The  court,  refer- 
ring to  the  case  of  Copeland  v.  Tweedle 
(1912)  61  Or.  303,  122  Pac.  302,  stated 
that  that  case  was  grounded  on  the  fraud 
of  the  seller's  agent,  although  the  seller 
herself  was  innocent,  while  in  the  Fire- 
baugh Case  there  was  a  mutual  mistake 
of  the  vendor  and  vendee  as  to  bound- 
ary; but  that  such  difference  was  not 
sufficient  to  warrant  a  different  decision. 
Accordingly,  a  rescission  of  the  trans- 
action was  granted. 

An  owner  was  held  bound  by  repre- 
sentations as  to  boundary  where  such 
representations  were  made  by  one  to 
whom  the  agent  was  directed  by  the  own- 
er for  the  purpose  of  showing  the  land, 
the  court  treating  the  representations  as 
if  made  by  the  agent  himself.  Loffand  v. 
Greenwood  (1916)  —  Tex.  Civ.  App.  — , 
181  S.  W.  517.  The  action  was  one  bv 
the  purchaser  in  damages  to  recover  the 
excess  which  he  had  paid  on  the  theory 
that  the  land  contained  more  acres  than 
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it  actually  contamed.    A  recovery  was 
sustained. 

A  land  company  which  had  given  a 
surveyor  "full  authority  to  survey  land, 
establish  boundaries,  lease  lands,  and  sell 
them,"  was  held  bound  by  the  boundaries 
as  thus  fixed  by  the  surveyor  and  repre- 
sented by  him,  the  court  stating  that 
^'the  general  power  thus  shown  in  the 
surveyor  made  his  statement  in  the 
premises  the  statement  of  the  company.'' 
New  York  &  T.  Land  Co.  v.  Gardner 
(1894)  —  Tex.  Civ.  App.  — ,  25  S.  W. 
737.  The  action  in  this  case  was  one 
between  grantees  of  the  land  company 
to  try  title. 

An  owner  of  land  who  referred  a  pro- 
spective purchaser  to  an  agent  to  point 
out  the  land  to  him  was  held  bound  by 
the  representations  of  the  agent  as  to 
the  boundaries  of  the  land,  in  Beatty  v. 
Ireland  (1912)  152  App.  Div.  588,  137 
N.  Y.  Supp.  456.  It  does  not  appear, 
however,  that  the  agent  was  authorized 
to  sell.  The  case,  therefore,  is  not  strict- 
ly in  point  in  the. present  note. 

The  action  in  Law  v.  Grant  (Wis.)  su- 
pra, was  one  by  the  vendor  to  foreclose 
a  mortgage  given  for  a  balance  of  the 
purchase  price.  This  case  is  relied  upon 
in  the  subsequent  Wisconsin  case  of  Mc- 
Kinnon  v.  Vollmar  (1889)  75  Wis.  82, 
6  L.R.A.  121,  17  Am.  St.  Rep.  178,  43 
N.  W.  800,  as  authority  for  the  decision 
in  that  case  that  a  vendee  may  rescind 
the  conveyance  and  recover  the  purchase 
price  of  land,  where  an  agent  of  the 
vendor  in  pointing  out  the  land  pointed 
out  the  wrong  tract. 

In  Gunther  v.  Ullrich  (1892)  82  Wis. 
222,  33  Am.  St.  Rep.  32,  52  N.  W.  88,  it 
is  stated  that  an  owner  of  property  is 
liable  to  respond  for  any  damages  re- 
sulting from  the  fraudulent  misrepre- 
sentations of  his  agent  with  respect  to 
the  situation  of  the  land  which  is  the 
subject  of  the  sale,  and  it  matters  not 
whether  the  misrepresentation  was  in- 
tentional or  not.  The  action  in  this  case 
is  stated  to  be  one  to  recover  damages 
against  the  vendor;  it  seems,  however, 
to  have  been  merely  an  action  to  recover 
the  purchase  price,  the  vendee  having 
tendered  to  the  vendor  a  reconveyance 
of  the  land. 

In  Stelting  v.  Bank  of  Sparta  (1908) 

136  Wis.  369,  117  N.  W.  798,  an  action 

to  rescind  a  contract  for  the  purchase  of 

real  estate  on  the  ground  that  an  agent 

had  pointed   out   the  wrong   land,   the 

court  states  that  the  agent's  emplo>anent 

undoubtedly  included  authority  to  do  the 

things  ordinarily  done  in  such  cases  to 

procure  a  purchaser  for.  the  property, 
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'and  whether  by  fraud  or  mistake  he 

I  pointed  out  the  wrong  land,  upon  the 

contract  being  made  on  the  faith  of  his 

act,  the  mistake  or  fraud  became  in  effect 

that  of  the  defendant. 

An  agent  with  full  authority  to  seek 
purchasers  for  and  make  sales  of  lots, 
each  of  which  according  to  the  plat  had 
a  frontage  of  25  feet,  was  held  to  have 
authority  to  make  an  amended  plat  in 
which  each  lot  had  a  frontage  of  50  feet, 
so  as  to  bind  his  principal,  to  a  pur- 
chaser of  two  of  the  lots,  which  the 
agent  represented  to  have  a  frontage 
of  100  feet,  to  convey  100  feet  front- 
age, although  the  amended  plat  was 
abandoned.  Vaught  v.  Paddock  (1911) 
98  Ark.  10,  135  S.  W.  331. 

See  Sandford  v.  Handy  (1840)  23 
Wend.  (N.  Y.)  260,  infra. 

See  Haskell  v.  Starbird  (1840)  152 
Mass.  117,  23  Am.  St.  Rep.  809,  25  N. 
E.  14,  infra,  as  to  representations  in  re- 
gard to  location  of  land. 

Representations  as  to  aoroase. 

In  Caughron  v.  Stinespring  (1915)  132 
Tenn.  636,  L.R.A.1916C,  403,  179  S.  W. 
152,  an  owner  of  land  was  held  liable, 
in  an  action  to  recover  damages  for  a 
deficiency  in  acreage,  for  the  represen- 
tation as  to  acreage  by  one  whom  he  had 
appointed  exclusive  agent  to  procure  a 
purchaser  or  sell  the  land,  the  court  stat- 
ing that  the  owner  is  bound  by  the  state- 
ment of  his  agent  as  to  the  representa- 
tion of  acreage. 

In  Griswold  v.  Qebbie  (1889)  126  Pa. 
353,  12  Am.  St.  Rep.  878,  17  Atl.  673, 
one  who  was  empowered  to  engage  a  real 
estate  broker  to  make  sale  of  a  country 
seat  was  held  authorized  to  give  the 
broker  a  description  of  the  place,  in- 
cluding its  acreage,  so  as  to  bind  the 
owner,  in  an  action  in  deceit  because  of 
the  fact  that  the  place  contained  a  much 
less  acreage.  The  court,  however,  stated 
that  the  question  did  not  really  arise  as 
to  the  binding  effect  of  the  agent's  rep- 
resentations upon  the  principal,  as  there 
was  testimony  not  only  that  the  owner 
knew  of  the  preparation  of  a  circular  by 
her  agent,  in  which  the  acreage  was  stat- 
ed, but  also  that  she  had  herself  given 
it  to  parties  who  inquired  about  the 
property,  and  that  under  this  evidence 
the  jury  could  hardly  fail  to  find  that, 
whether  it  was  within  the  agent's  orig- 
inal authority  or  not,  the  owner  had 
ratified  his  action. 

It  is  stated  in  Judd  v.  Walker  (1905) 

;  114  Mo.  App.  128,  89  S.  W.  568,  an  ac- 

I  tion  against  both  principal  and  agent, 

to  be  ^'a  familiar  principle  that  false  and 
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fraudulent  representations  of  an  agent, 
when  aeting  within  the  scope  of  his  au- 
thority, bind  his  principal;  and  to  rep- 
resent the  acreage  of  a  tract  of  land  in 
his  hands  for  sale,  is  within  the  scope 
of  authority  of  a  real  estate  agent,  be- 
yond question."  The  principal  knew  of 
the  representations,  and  executed  a  deed 
describing  the  land  as  containing  the 
number  of  acres  represented  by  the 
agent,  and  took  from  the  agent  a  writing 
protecting  him  against  any  liability  for 
60  doing.  The  action  was  one  by  the 
vendee  to  recover  the  amount  of  money 
he  had  thus  paid  in  excess  of  the  actual 
acreage.  Upon  appeal  this  ease  was  af- 
firmed by  the  supreme  court.  (1908)  215 
Mo.  314, 114  S.  W.  979.  The  court  relies 
also  upon  the  principle  'Hhat  a  principal 
cannot  take  any  benefit  arising  by  virtue 
of  the  false  and  fraudulent  representa- 
tion of  his  agent  within  the  scope  of  his 
authority,  although  he  may  have  been  no 
party  to  the  representations.  He  cannot 
adopt  and  take  benefit  for  a  contract  or 
sale  brought  about  and  entered  into  by 
such  fraud  of  the  agent  on  his  behalf, 
and  at  the  same  time  repudiate  the  fraud 
upon  which  the  transaction  was  built." 

Repreientatioiii   as  to  the   ehmxAoter 
and  value. 

The  owner  of  land  was  held  liable  in 
Rush  v.  Leavitt  (1917)  99  Kan.  498, 162 
Pac.  310,  in  an  action  in  damages  for 
false  representation  made  to  the  pur- 
chaser by  an  agent  as  to  the  character 
and  value  of  the  land  sold,  the  court 
stating  that  the  deceit  practised  by  the 
agent  constituted  a  tort  committed  in 
the  course  of  his  employment,  for  which 
his  principal  was  liable,  even  if  he  had 
no  knowledge  of  the  fraud. 

An  owner  of  land  is  held  bound  by  the 
representations  of  his  agent  for  the  sale 
thereof  that  the  land  is  good  farming 
land,  and  that  only  a  small  part  of  it 
would  overflow  .during  storm,  in  Sargent 
V.  Barnes  (1913)  —  Tex.  Civ.  App.  — , 
159  S.  W.  366;  but  this  holding  is  based, 
in  part,  at  least,  upon  the  ratification  of 
the  contract  by  the  principal. 

In  Sandford  v.  Handy  (1840)  23 
Wend.  (N.  Y.)  260,  an  agent  employed 
for  the  special  purpose  of  obtaining  sub- 
scriptions to  a  project  of  forming  a  joint 
stock  company  in  relation  to  land  was 
held  entitled  to  use  the  ordinary  means 
of  accomplishing  the  object  of  his  ap- 
pointment, so  as  to  bind  his  principal 
by  representations  as  to  the  location  and 
quality  of  the  land,  the  court  stating 

that  the  owner  must  have  expected  that 
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the  agent  would  speak  of  the  property, 
its  situation,  quality,  etc. 

It  was  urged  in  one  case  that  even 
though  the  principal  might  be  held  liable 
in  an  action  of  contract,  he  cannot  be 
held  liable  for  the  representations  in  an 
action  in  deceit.  Haskell  v.  Starbird 
(1890)  152  Mass.  117,  23  Am.  St.  Rep. 
809,  25  N.  E.  14,  in  which  an  owner  was 
held  liable  in  damages  in  an  action  in  tort 
for  false  and  fraudulent  representations 
made  by  an  agent,  who  had  been  author- 
ized by  the  owner  to  sell  the  land.  The 
court  stated  that  "if  the  false  represen- 
tations were  made  by  Rockwell  [the 
agent],  they  were  made  by  him  while 
acting  in  the  scope  of  his  authority  in 
making  a  sale  of  land  which  the  defend- 
ant employed  him  to  sell,  and  the  in- 
struction properly  held  the  defendant 
answerable  for  the  damage  occasioned 
thereby.  .  .  .  The  defendant  urges 
that  even  if  in  an  action  of  contract  the 
false  representations  of  Rockwell  as  his 
agent  might  render  the  defendant  re- 
sponsible as  the  principal,  he  cannot 
thus  be  made  responsible  in  an  action 
of  tort  for  deceit,  and  that  in  such  ac- 
tion the  misrepresentation  must  be 
proved  to  have  been  that  of  the  prin- 
cipal. It  is  sufficient  to  say  that  no  such 
point  was  presented  at  the  trial,  nor  do 
we  consider  that  any  such  distinction 
exists."  The  representations  involved  in 
this  case  were  as  to  the  value  of  the 
land,  as  to  the  timber  thereon,  and  its 
location  with  reference  to  a  village.  The 
agent  testified  that  he  had  made  the  rep- 
resentations in  question,  and  that  the 
owner  had  made  the  representations  to 
him,  so  that  the  agent  had  express  au- 
thority for  the  representations.  The  dis- 
cussion of  the  court,  however,  does  not 
base  the  liability  upon  the  ground  of  ex- 
press authorization.  On  this  point  the 
court  states  that  '^while  the  principal 
may  not  have  authorized  the  particular 
act,  he  has  put  the  agent  in  his  place  to 
make  the  sale,  and  must  be  responsible 
for  the  manner  in  which  he  has  conduct- 
ed himself  in  doing  the  business  which 
the  principal  intrusted  to  him.  .  .  . 
The  rule  that  a  principal  is  liable  civilly 
for  the  neglect,  fraud,  deceit,  or  other 
wrongful  act  of  his  agent,  although  the 
principal  did  not  in  fact  authorize  the 
practice  of  such  acts,  is  quoted  with  ap- 
probation by  Chief  Justice  Shaw  in 
Locke  V.  Steams  (1840)  1  Met.  (Mass.) 
560,  35  Am.  Dec.  382.  That  a  principal 
is  liable  for  the  false  representations  of 
his  agent,  althot^h  personally  innocent 
of  the  fraud,  is  said  by  Mr.  Justice  Hoar 
in   White   v.    Sawyer    (1860)    16   Gray 
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(Mass.)  589;  to  be  settled  by  the  clear 
weight  of  authority." 

See  Martin  v.  Ince  (1912)  —  Tex. 
Civ.  App.  — ,  148  S.  W.  1178,  supra,  as 
to  representations  in  regard  to  character 
of  land. 

In  McNeile  v.  Cridland  (1895)  168  Pa. 
16,  31  Atl.  939,  an  owner  of  land  was 
held  bound  by  the  representations  of  his 
agent  for  the  sale  thereof  to  the  effect 
that  the  house  was  built  on  solid  and 
not  on  made  ground,  a  well-built  house, 
etc., — representations  that  were  untrue. 
The  court  states:  "It  is  well  settled  that 
the  principal  is  bound  by  the  acts  of  his 
agent  within  the  scope  of  the  authority 
that  he  is  held  out  to  the  world  to  pos- 
sess, even  notwithstanding  the  latter 
acted  contrary  to  instructions.  One  who 
authorizes  another  to  act  for  him,  in  a 
certain  class  of  contracts,  undertakes  for 
the  absence  of  fraud  in  the  agent  acting 
within  the  scope  of  his  authority."  Aft- 
er thus  stating  the  rule  the  court  re- 
ferred to  the  other  rule  that  a  principal 
cannot  avail  himself  of  the  benefit  of 
the  agent's  act  and  at  the  same  time  re- 
pudiate his  authority.  The  action  was 
one  by  the  vendor  to  foreclose  a  mort- 
gage. 

In  Dzuris  v.  Pierce  (1913)  216  Mass. 
132,  103  N.  E.  296,  an  action  to  set  aside 
an  exchange  of  real  estate,  the  agent  for 
the  vendor  had  stated  to  the  vendee  that 
the  apartment  house  which  was  the  sub- 
ject of  the  exchange  had  marble  entrance 
and  stairs.  The  court  states  with  ref- 
erence to  this  that  "the  statement  as  to 
the  marble  stairs  was  made  by  mistake, 
and  was  in  no  way  authorized  by  the 
defendants  [vendors].  But  this  is  an 
immaterial  circumstance,  for  if  such 
misstatement  is  of  consequence,  the  prin- 
cipal is  bound  by  it." 

In  Cerriglio  v.  Pettit  (1912)  113  Va. 

533,  75  S.  E.  303,  where  the  agpnt,  who 

the  purchaser  supposed  was  representing 

him,  was  in  fact  representing  the  vendor, 

it  was  held  error  to  refuse  an  instruction 

to  the  effect  that  if  the  jury  should  find 

that   the   agent  represented   the   vendor 

in  the  transaction  without  the  knowledge 

of  the  purchaser,  upon  the  principle  that 

a  principal  is  bound  by  representations 

of  his  agent  made  either  in  the  scope  of 

his  employment  or  in  furtherance  of  the 

object  for  which  he  was  employed,  the 

owner  would  be  as  much  bound  by  any 

false  representations  made  by  such  agent 

as  if  the  representations  had  been  made 

bv  the  owner  himself.    The  fact  that  the 

agent  may  have  been  honestly  deceived 

by  the  owners  does  not  alter  the  case. 

The  representations  here  were  as  to  the 
L.R.A.1917F. 


value  of  the  property.  The  action  was 
one  to  recover  damages  for  the  fraud 
and  deceit. 

In  Mullens  v.  Miller  (1882)  L.  R.  22 
Ch.  Div.  (Eng.)  194,  the  vendor  brought 
an  action  in  specific  performance  against 
the  purchaser,  who  defended  on  the 
ground  of  misrepresentation  as  to  the 
value  of  the  property  by  the  agent. 
The  court,  in  discussing  the  power  of  the 
agent  to  describe  the  property,  says :  "A 
man  employs  an  agent  to  let  a  house  for 
him;  that  authority,  in  my  opinion,  con- 
tains  also  an  authority  to  describe  the 
property  truly,  to  represent  its  actual 
situation,  and,  if  he  thinks  fit,  to  repre- 
sent its  value.  That  is  within  the  scope 
of  the  agent's  authority;  and  when  the 
authority  is  changed,  and  instead  of 
being  an  authority  to  let  it  becomes  an 
authority  to  find  a  purchaser,  I  think 
the  authority  is  just  the  same.  I  think 
the  principal  does  thereby  authorize  his 
agent  to  describe,  an^  bind  him  to  de- 
scribe truly,  the  property  which  is  to  be 
the  subject  disposed  of;  he  authorizes 
the  agent  to  state  any  fact  or  circum- 
stance which  may  relate  to  the  value  of 
the  property."  After  stating  that  a  rep- 
resentation was  made  by  the  agent,  who 
was  authorized  to  make  the  representa- 
tion, if  it  was  true,  but  who  had  no  au- 
thority from  his  principal  to  state  any 
falsehood,  the  court  continued:  "If  he 
did  state  any  falsehood  on  behalf  of  his^ 
principal,  and  if  he  thereby  induced  a 
purchaser  to  enter  into  a  contract,  he 
did  that  which  now  prevents  the  prin- 
cipal from  saying  that  the  agreement 
shall  be  specifically  performed.  That,  I 
do  not  hesitate  to  say,  is  my  view  of  the 
law."  There  was  in  this  case  a  false 
representation  made  by  the  vendor  in 
person.  Because  of  this  false  represen- 
tation and  those  of  the  agent,  specific 
performance  was  refused.  The  repre- 
sentations made  by  the  agent  related  to 
the  rental  value  of  the  premises,  and 
also  to  an  offer  which  it  was  alleged  the 
vendor  had  received  from  another. 

In  Weeks  v.  Currier  (1898)  172  Mass. 
53,  51  N.  E.  416,  a  bill  in  equity  to  have 
certain  conveyances  set  aside,  a  vendor 
is  stated  to  be  "affected  by  a  false  and 
fraudulent  representation  made  by  an- 
other while  acting  as  his  agent  within 
the  scope  of  his  authority,  as  if  he  had 
made  it  himself."  The  vendor  was  ac- 
cordingly held  bound  by  the  representa- 
tions of  his  agent  as  to  the  price  which 
the  property  conveyed  had  previously 
brought,  and  the  rental  value,  and  those 
to  the  effect  that  there  were  only  cer- 
tain   named    encumbrances    upon    the 
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property,  all  of  whieh  representations 
were  false. 

See  Mitchell  v.  Coleman  (1917)  — 
Ark.  — ,  192  S.  W.  231  and  Cady  v.  Rain- 
water (1917)  —  Ark.  — ,  196  S.  W.  125, 
supra. 

Heffresentfttloiis  as  to  tItlB. 

The  principal  is  held  bound  for  rep- 
resentations by  the  agent  that  the  prop- 
erty is  free  from  encumbrances  except 
for  certain  mortgag:es,  in  an  action  to 
recover  the  loss  resulting  to  the  vendee 
from  the  representation,  in  John  Gund 
Brewing  Co.  v.  Peterson  (1906)  130 
Iowa,  301,  106  N.  W.  741.  The  vendee, 
by  way  of  counterclaim  in  an  action  by 
,the  vendor  upon  an  independent  cause 
of  action,  sought  to  recover  the  amount 
of  the  lien  upon  the  property.  In  an- 
swer to  the  contention  of  the  vendor  that 
it  was  not  bound  by  the  representations 
of  its  agent,  the  court  states  that  the 
agent  had  authority  to  negotiate  a  sale, 
^'and  as  such  bound  his  principal  to  any 
iQisrepresentations  made  while  negotia- 
ting the  sale  within  the  scope  of  his  ap- 
parent authority;  and  this,  we  think, 
comprehends  statements  as  to  the  condi- 
tion of  the  title  to  the  property  he  was 
proposing  to  sell."  The  person  hereto- 
fore spoken  of  as  the  vendor  was  not  in 
fact  the  vendor,  but  a  mortgagee  who 
was  negotiating  a  sale  of  the  property 
for  the  real  owner,  the  mortgagor.  In 
answer  to  the  contention  that  the  agent 
was  the  agent  of  the  owner  and  not  of 
the  mortgagee,  the  court  states  that  the 
agent  had  authority  to  negotiate  a  sale 
for  the  owner  to  the  end  that  the  mort- 
gagee's claim  might  be  satisfied,  and  as 
such  bound  his  principal  (the  mort- 
gagee). 

See  Weeks  v.  Currier  (Mass.)  supra. 

But  it  is  held  not  to  be  within  the 
scope  of  the  authority  of  an  agent  to 
rent  or  sell  property  to  represent  that 
the  title  to  the  property  is  in  another 
than  his  principal.  Tondro  v.  Cushman 
(1856)  5  Wis.  279.  The  rule  is  stated 
broadly  in  this  case  that  an  agent  to  rent 
or  sell  property  has  no  authority  to  make 
representations  about  the  title;  but  it 
appears  that  the  representations  that 
were  made  were  to  the  effect  that  the 
title  was  in  another,  and  were  set  up  by 
the  tenants  in  an  action  by  the  principal 
for  rent  as  a  defense,  the  tenants  having 
acquired  the  title  of  the  other  person  in 
whom  the  agent  represented  the  title  to 
be. 

In    Iowa    R.    Land    Co.    v.    Fehring 

(1904)  126  Iowa,  1,  101  N.  W.  120,  an 

Action    in    ejectment    against    one    who 
L.R.A.1017F 


claimed  to  have  purchased  the  land  from 
another  relying  upon  representations  of 
an  agent  of  the  plaintiff  that  the  plain- 
tiff did  not  own  the  land,  the  court  states 
that  the  only  averment  with  reference 
to  the  agent^s  authority  contained  in  the 
answer  is  that  he  "was  agent  for  the 
sale  of  their  lands  in  Greene  county, 
Iowa.''  Continuing,  it  is  stated  that 
"from  the  mere  agency  to  sell,  power  to 
waive  claim  of  title  is  not  to  be  inferred, 
and  the  most  that  he  was  authorized  to 
say  was  that  he  had  not  been  directed 
to  sell.  Besides,  there  is  no  allegation 
that  the  agent  was  advised  of  the  pur- 
pose of  the  inquiry,  or  that  plaintiff  was 
intending,  or  likely,  to  rely  upon  his  re- 
sponse, or  that  this  was  made  in  bad 
faith.  In  these  circumstances,  the  reply 
cannot  be  made  the  basis  of  a  plea  in 
estoppel." 

Mlseellaneoiui  reprdaatttatloas. 

In  Reeves  v.  Kelly  (1874)  30  Iflch. 
132,  an  action  upon  a  promissory  note 
given  by  the  defendant  to  a  son  of  the 
plaintiff,  the  defendant  gave  notice  of 
defense  that  the  note  was  given  for  the 
purchase  price  of  land,  of  which  the  son 
falsely  and  fraudulently  represented  he 
was  the  owner,  but  to  which  he  had  no 
title  whatever.  It  was  shown  in  evi- 
dence that  the  bargaining  by  the  defend- 
ant for  the  land  was  with  the  plaintiff, 
to  whom  the  son  had  sent  the  defendant, 
with  the  statement  that  he  could  make 
a  bargain  with  the  father,  and  whatever 
bargain  should  be  made  he  would  agree 
to.  The  court  states  that  this  authorized 
the  defendant  to  regard  the  father  as 
the  son's  agent  for  the  purpose  of  mak- 
ing a  bargain,  and  bound  the  latter  by 
his  statements. 

In  Adams  v.  Barber  (1911)  157  Mo. 
App.  370,  139  S.  W.  489,  where  a  real 
estate  broker  was  claimed  to  have  acted 
both  as  agent  of  the  vendor  and  of  the 
purchaser,  there  was  held  no  error  in  an 
instruction  to  the  effect  that  if  the 
broker  was  the  agent  of  the  vendor  alone 
in  making  the  trade,  or  was  the  agent 
of  both  the  vendor  and  the  purchaser, 
"then  the  representations  and  state- 
ments made  by  Fishbum  [the  broker] 
to  plaintiff  while  acting  on  behalf  of 
the  defendant  were  binding  on  the  de- 
fendant." Apparently  the  representa- 
tions of  the  broker  relied  upon  in  this 
case  were  representations  to  induce  the 
purchaser  not  to  investigate  the  land, 
but  to  rely  upon  a  description  thereof 
given  by  the  vendor. 

See  O'Daniel  v.  Streeby  (1914)  77 
Wash.  414,  L.R.A.1915F,  634,  137  Pac 
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1025,  infra,  as  to  power  of  an  agent 
employed  to  sell  real  property  to  bind 
his  principal  by  representations  as  to 
fixtures.  See  note  appended  to  this  case 
in  L.R.A.1915F,  634,  as  to  power  of 
agent  employed  to  sell  real  property  to 
bind  his  principal  as  to  fixtures. 

See  Concord  Bank  v.  Gregg  (1843)  14 
N.  H.  331,  infra. 

In  Hoyer  v.  Ludington  (1893)  100 
Wis.  441,*  76  N.  W.  348,  a  principal  was 
held  not  bound  by  the  representations 
of  his  agent  for  the  sale  of  land  not  with 
reference  to  the  subject-matter  of  the 
agency,  but  wholly  in  reference  to  creat- 
ing and  organizing  a  corporation  to  pur- 
chase the  land. 

In  Wilson  v.  Shocklee  (1910)  94  Ark. 
301,  126  S.  W.  832,  a  wife  was  held  not 
bound  by  the  agreement  of  her  husband 
upon  a  sale  of  his  real  estate  to  waive  a 
vendor's  lien  for  the  unpaid  purchase 
money.  ■  It  seems,  although  this  is  not 
clear,  that  the  husband  had  represented 
the  title  to  be  in  himself,  and  that  he 
would  waive  the  lien. 

An  owner  who  has  authorized  brokers 
to  sell  his  real  estate  is  not  bound  by 
statements  of  the  brokers  to  a  purchaser 
as  to  what  disposition  could  be  made  of 
the  property  after  the  purchase.  Colum- 
bia Sav.  Bank  &  T.  Co.  v.  True  (1917) 
—  S.  C.  — ,  93  S.  E.  389. 

///.  Agents  with  limited  authority. 

In  some  cases  the  authority  to  sell  is 
limited.  This  was  the  case  in  Hodson  v. 
Wells  &  D.  Co.  ante,  958.  In  cases  of 
limited  authority,  the  question  arises 
whether  the  person  dealing  with  the 
agent  is  charged  with  notice  of  the  limi- 
tation. The  court  in  Hodson  v.  Wells 
&  D.  Co.  takes  the  position  that  the  per- 
son is  so  charged  with  notice. 

An  agent  authorized  to  sell  property 
only  upon  terms  reported  to  the  owner 
and  assented  to  by  him  is  held  in 
National  Iron  Armor  Co.  v.  Bruiier 
(1868)  19  N.  J.  Eq.  331,  to  be  a  special 
agent,  and  it  is  held  that  an  agent  with 
restricted  power  to  sell  a  tract  of  land 
has  no  power  to  bind  his  principal  by 
any  representations  as  to  the  quantity 
or  quality  of  the  land;  accordingly,  the 
owner  was  held  not  bound  by  the  repre- 
sentations of  the  agent  as  to  the  front- 
age of  the  property.  The  action  was  by 
the  vendee  for  specific  performance, 
with  compensation  for  a  deficiency.  It 
appears  that  the  agent  submitted  the 
offer  of  the  purchaser  to  the  owners  and 
that  they  authorized  the  making  of  the 
contract.    The  question  of  notice  to  the 

purchaser  is  not  discussed,  but  it  is 
L.R.A.1917F. 


stated  that  ^'making  a  contract  as  agent^ 
at  a  fixed  price,  and  the  approval  of  such 
contract  by  the  defendants,  does  not 
hold  him  out  to  the  world  as  an  agent 
to  sell  at  any  other  price,  or  to  vary  the 
terms  of  sale.  It  is  every  day's  practice 
for  an  owner  of  real  estate  to  authorize 
an  agent  to  sell  it  at  a  certain  price,  a 
given  part  in  cash  and  the  rest  on  credit. 
The  agent  cannot  bind  the  principal  to  a 
sale  on  any  other  terms.  The  purchaser 
must  ascertain,  at  his  own  peril,  the 
power  of  the  agent.  And  if  the  agent's 
contraict  on  these  terms  is  approved,  and 
adopted  by  the  principal,  the  purchaser 
has.no  right  to  infer  from  that  fact  that 
the  agent  has  power  to  alter  the  terms 
of  the  contract." 

It  is  unnecessary  in  some  cases  to 
decide  the  question  of  constructive 
notice,  where  it  is  shown  as  a  fact  that 
the  person  dealing  with  the  agent  had 
notice  of  the  limited  authority.  In 
Samson  v.  Beale  (1902)  27  Wash.  557, 
68  Pae.  180,  the  purchaser  knew  at  the 
time  he  offered  to  buy  the  property  that 
the  offer  would  have  to  be  submitted 
to  the  owners  for  their  approval  or  re- 
jection before  any  further  steps  could  be 
taken.  The  court  states  that  it  was  thus 
manifest  to  him  then  that  the  agents 
had  not  full  power  even  to  conclude  the 
terms  of  a  sale  without  submission  to 
the  owners.  Under  these  circumstances 
the  purchaser  was  held  not  entitled  to 
rely  upon  representations  made  by  the 
agents  as  to  the  foundation  of  the  build- 
ing. The  agents  had  in  their  possession 
the  architect's  plans  for  the  building, 
which  represented  the  foundation  to  be 
constructed  as  the  agents  stated;  and  it 
was  urged  that  the  fact  that  these  plans 
were  in  the  possession  of  the  agents 
should  be  taken  as  evidence  that  the 
agents  were  authorized  to  make  the 
representations  which  it  is  claimed  were 
made.  The  purchaser,  however,  had 
been  told  who  made  the  plans,  and  it 
appearing  that  this  person  was  easily  ac- 
cessible to  him,  the  argument  was  denied. 
In  answer  to  the  argument  that  the 
agents  had  authority  to  bind  the  prin- 
ciple by  any  representations,  the  court 
states  that  "authority  to  sell  must  exist 
by  reason  of  special  authorization,  and 
the  evidence  here  discloses  no  further 
authority  concerning  a  sale  than  to  re- 
ceive and  submit  offers  to  purchase. 
The  authority  was  certainly  limited,  as 
the  agent  was  not  empowered  to  close 
the  terms  of  a  sale  without  the  approval 
of  the  principal."  This  case  is  distin- 
guished from  the  subsequent  Washing- 
ton case  of  O'Daniel  v.  Streeby  (1914) 
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77  Wash.  414,  L.R.A.1915F,  634, 137-Pac. 
1025,  in  which  it  is  held  that  an  agent 
to  negotiate  the  sale  of  real  estate  has 
authority  to  bind  his  principal  by  rep- 
resentations that  a  refrigerator,  shelv- 
ing, screens,  and  Inmber,  which  had  in 
fact  been  placed  on  the  property  by  a 
tenant  and  were  removable  thus  by  him, 
belonged  to  the  property,  so  as  to  charge 
the  principal  in  damages  for  the  mis- 
representation. The  court  in  the  later 
case  states  that  in  the  Samson  Case  the 
agent's  representations  were  as  to  the 
physical  condition  of  the  house;  that 
"the  representation  of  the  agent  was 
not,  as  here,  confined  to  an  indication  of 
the  very  subject-matter  of  the  negotia- 
tion for  the  purpose  of  inspection,  but 
went  to  its  physical  condition.  The  one 
was  within  the  apparent  scope  of  the 
agent's  authority.     The  other  was  not." 

In  Cooke  v.  School  Comrs.  (1844)  6 
lU.  537,  an  action  by  the  school  com- 
missioners to  recover  on  bonds  given  to 
the  school  district  by  a  purchaser  of  land 
therefrom,  the  inhabitants  of  the  dis- 
trict were  held  not  answerable  for  fal$e 
representation  by  the  commissioner  as 
to  the  existence  of  a  mill  site  upon  the 
land.  The  court  states  that  all  the  com- 
missioner had  to  do  was  "to  advertise 
and  sell  the  same  [land]  in  separate 
lots,  according  to  the  division  and  valua- 
tion of  the  trustees,  as  designated  upon 
the  map,  for  the  best  price  he  was  able 
to  obtain,  by  inducing,  as  far  as  was 
proper,  a  fair  competition  among  the 
purchasers  at  the  sale.  If  he  did  more 
than  that  he  exceeded  his  authority,  and 
the  inhabitants  of  the  township  are  not 
answerable  for  a  false  representation 
which  the  law  did  not  require,  or  author- 
ize him  to  make;  and  which,  at  most, 
amounted  only  to  matter  of  judgment  or 
opinion."  It  is  then  stated  that  to  have 
entitled  the  vendees  to  release  they 
should  have  shown  that  the  misrepre- 
sentation was  such  that  care  and  pru- 
dence could  not  have  provided  against 
the  deception,  as  the  law  will  not  extend 
its  protection  to  those  who  through  neg- 
ligence or  inattention  to  their  business 
suffer  an  advantage  to  be  taken  of  their 
credulity. 

The  principal  has  in  some  cases  been 
held  not  bound  by  the  fraudulent  repre- 
sentations of  his  agent  because  of  a 
written  contract  signed  by  the  parties, 
containing  a  stipulation  that  no  agent 
has  authority  to  make  any  representa- 
tion not  contained  in  the  contract,  and 
no  representation  not  contained  in  the 
contract  shall  be  binding  upon  the  seller. 
Where  the  vendee  has  r^ad  over  the  con- 
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tract  and  understands  its  terms  and  signs 
the  same,  he  cannot  hold  the  principal  lia- 
ble for  representations  previously  made 
by  the  agent.  Colonial  Development 
Corp.  V.  Bragdon  (1914)  219  Mass.  170, 
106  N.  E.  ^33.  In  the  opinion  of  the 
lower  court  in  McClurg  v.  Futer  (1913) 
52  Pa.  Super.  Ct.  485,  a  principal  was 
held  not  bound  by  the  representations 
of  his  agent  that  there  was  a  common 
alley  on  the  rear  of  the  premises  sold 
and  that  it  had  sewer  connections  with 
the  oity  sewer,  where  a  written  contract 
of  sale  was  signed  by  the  principal  in 
which  nothing  was  said  as  to  the  alley 
or  sew^r,  and  where  it  was  not  asserted 
that  these  items  were  omitted  from  the 
agreement  by  fraud  or  mistake,  but  it 
does  not  appear  that  error  was  predi- 
cated on  this  holding;  at  least  there 
is  no  discussion  of  it  in  the  opinion  of 
the  appellate  court  fa«yond  the  statement 
of  approval  of  the  lower  court's  opinion. 
But  in  Sfaepard  v.  Pabst  (1912)  149  Wis. 
35, 136  N.  W.  158,  the  purchaser  of  land 
is  held  not  precluded  from  obtaining 
relief  because  of  misrepresentations  bv 
the  agent  in  pointing  out  the  wrong  land 
to  him,  by  a  provision  in  the  contract 
that  he  has  inspected  the  premises  and 
in  making  the  purchase  and  executing 
the  contract  he  is  not  relying  on  any 
representations  made  by  the  vendor,  or 
by  any  agent  or  servant  thereof,  and 
explicitly  waives  any  claim  on  that  ac- 
count; since  in  such  a  case  the  agent*s 
fraud  avoids  the  assent  to  this,  as  well 
as  to  the  other  recitals  and  stipulations 
of  the  contract,  which  the  buyer  signs 
under  the  influence  of  the  misrepre- 
sentation as  to  the  identity  of  the  land. 

IV.  Rule  that  printfipal  who  accepts 
benefit  of  contract  must  accept  btir- 
dens.  i 

A  majority  of  the  cases  discussed  in 
the  foregoing  subdivisions  in  which  the 
representations  were  held  binding  upon 
the  principal  were  cases  in  which  the 
principal  was  seeking  the  benefits  of  the 
contract,  and  it  would  have  been  suffi- 
cient to  hold  the  principal  on  the  theory 
that  he  must  accept  the  burdens  with 
the  benefit.  The  cases,  however,  are  not 
based  on  this  theory,  but  on  the  broad 
ground  that  the  representations  were 
within  the  scope  of  the  agent's  author- 
ity, hence  binding  upon  the  principal. 
If  the  principal  is  held  bound  by  the 
representations  of  the  agent  on  the 
theory  that  he  is  accepting  the  benefits 
of  the  contract,  the  form  in  which  the 
action  arises  becomes  important.  The 
principle   under   consideration   is    vera^ 
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clearly  stated  in   Mayo   v.   Wahlgreen 
(1897)  9  Colo.  App.  506,  60  Pac.  40,  in 
an  action  in  deceit  by  one  who  purchased 
land  from  an  agent  against  the  principal, 
as  follows:     ''As  a  general  proposition, 
a  principal  is  not  responsible  for  the 
deceit   practised   by    his   agent,   unless 
there  is  something  in  the  nature  of  the 
engagement,  the  terms  of  the  employ- 
ment, or  the  powers  conferred,  broad 
enough  to  include  a  power  on  the  part 
of  the  agent  to  deal  with  the  property 
in  such  manner  that  the  principal,  in 
good   morals   and  equity,  ought   to   be 
bound  by  what  the  agent  may  have  said. 
There  are  many  cases  which  hold  the 
principal  responsible  for  the  fraud  and 
misrepresentation  and  acts  of  the  agent 
when  he  accepts  the  fruits  of  the  con- 
tract,  and  refuses  to  surrender.    As  the 
cases  put  it,  he  may  not  be  permitted 
to  reap  the  harvest  and  refuse  to  pay 
for  the  seed.    When  those  decisions  are 
examined,  it  will  be  seen  there  was  an 
attempt  on  the  part  of  the  vendee  to 
rescind  the  sale,  and,  the  vendor  refus- 
ing, he  was  held  liable  for  the  repre- 
sentations.    .     .     .     Where,   however, 
there  is  no  attempt  on  the  part  of  the 
vendee   to  rescind,   but  he   affirms   the 
sale,  he  can  bring  his  action  for  deceit 
only   against  the  agent  who   has   been 
guilty  of  the  misrepresentations,  unless 
he  is  able  to  trace  some  connection  be- 
tween the  principal  and  the  agent,  and 
thereby  charge  the  former  with  responsi- 
bility for  what  the  agent  may  have  said 
or  done.    An  innocent  principal,  who  has 
simply  authorized  an  agent  to  sell  prop- 
erty,  cannot   be   charged   in   an   action 
of  deceit  for  the  agent's  wrongs,  unless 
in  some  manner  he  be  connected  with 
them.''     In  this  case  one  who  had  the 
right  of  disposition  of  real  estate  pro- 
viding he  paid  the  owner  a  certain  price 
was   held   not   empowered   to   bind   the 
owner  by  representations  as  to  the  char- 
acter of  the  real  estate  in  question.    It 
is   expressly  stated,   however,   that   the 
person  thus  having  the  right  to  dispose 
of  the   property  was   not    the   owner's 
agent  to  sell  the  property  according  to 
the  well-understood  meaning  of  the  term 
"agent." 

In  Cortes  Co.  v.  Thannhauser  (1891) 
45  Fed.  730,  it  is  stated  that  a  vendor 
who  is  seeking  to  recover  the  purchase 
price  of  property  sold  upon  misrepre- 
sentations by  an  agent  is  seeking  to 
enforce  a  contract  that  is  tainted  by  the 
agent's  fraud;  that  the  action  proceeds 
upon  the  theory  that  he  was  the  vendor's 

agent  in  making  the  sale,  and  the  vendor 
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canQpt  repudiate  his  act  while  seddng 
to  obtain  the  fruit. 

In  Isenbeck  v.  Burroughs  (1914)  217 
Mass.  537, 105  N.  E.  595,  the  court  bases 
its  decision,  in  part,  at  least,  upon  the 
fact  that  the  principal  obtained  the  bene- 
fit from  the 'agent's  representations,  and 
this  although  the  action  was  one  in  tort 
to  recover  damages,  and  not  for  rescis- 
sion. The  action  in  this  case  was  tort 
by  the  vendee  against  a  firm  of  real 
estate  brokers  for  false  and  fraudulent 
representations  in  that  they  had  falsely 
represented  to  him  that  they  wer^  act- 
ing as  agents  for  the  owners  of  the  prop- 
erty, that  the  lowest  price  for  which 
the  owners  would  sell  the  estate,  or, 
rather,  the  equity  of  redemption  therein, 
was  $35,000;  that  the  plaint!^  believed 
this,  and  in  consequence  thereof  and  in 
reliance  thereon  bought  the  equity  of 
redemption  for  that  price;  but  that  in 
fact  the  price  fixed  by  the  owners  was 
only  $25,000,  and  the  owners  received 
only  that  sum,  the  brokers  receiving  the 
remaining  $10,000.  A  part  of  the  trans-, 
action  was  carried  on  by  an  agent  for. 
the  brokers,  and  it  is  stated  that  if 
'^Randall  was  acting  for  the  defendants 
in  negotiating  with  the  plaintiff,  and  if 
the  defendants  took  the  benefit  of  false 
and  fraudulent  representations  made  by 
Randall  to  the  plaintiff  to  induce  him 
to  pay  the  higher  price,  it  could  be 
found  that  the  defendants  were  responsi- 
ble for  these  representations  as  if  made 
bv  themselves." 

In  case  of  representations  as  to  the 
land  included  in  a  sale  made  by  one  of 
several  co-owners,  it  is  stated  that  the 
court  cannot  presume  that  the  other  co- 
owners  authorized  the  one  making  the 
sale  to  make  the  representation  he  did 
make;  that  while  such  representations 
made  by  an  agent  to  sell  would  arm  a 
purchaser  with  the  right  to  set  off,  re- 
coup, and  in  many  cases  with  the  right 
to  rescind,  it  could  not  confer  a  right 
as  against  the  other  co-owners  to  have 
the  contract  so  reformed  as  to  embrace 
the  land  pointed  out  as  contained  with- 
in the  tracts  sold,  unless  the  other  co- 
owners  authorized  or  ratified  such  repre- 
sentations. Bridges  v.  McClendon 
(1876)  56  Ala,  327. 

In  action  by  the  vendee  for  rescission 
of  the  transaction,  the  vendee  is  fre- 
quently granted  relief  on  the  theory  now 
under  consideration;  that  is,  that  the 
vendor  cannot  retain  the  fruits  of  the 
agent's  representations  and  not  be 
responsible  for  such  representations. 
In  Wolfe  V.  Pugh  (1884)  101  Ind.  293, 
it    is    stated    that    ''when    a    principal 
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authorizes  an  a^^ent  to  do  a  certain  tking, 
he  is  answerable  for  and  botind  by  the 
acts  and  representations  of  the  agent 
in  aoconi{ilishing  that  end,  even  though 
the  agent  is  guilty  of  fraud  in  bring- 
ing about  the  results.  Having  given 
such  authority,  the  principal  is  responsi- 
ble for  the  fraudulent  as  well  as  the  fair 
means  used  by  the  agent,  ii  they  are  in 
the  line  of  accomplishing  the  object  of 
the  ageney.  Having  put  the  agent  in  a 
position  where  ho  may  .  perpetrate  a 
fraud  upon  innocent  third  parties,  the 
principal  will  not  be  allowed,  as  against 
such  third  parties,  to  retain  the  fruits 
of  the  fraud  and  defeat  a  claim  for 
reparation  by  saying  that  he  justifies 
the  end,  but  not  the  means,  used  by  the 
agent.  Conceding  that  the  principal  is 
innocent  of  any  active  fraud^  yet,  when 
a  ease  arises  that  he  or  aa  innocent 
third  party  must  suffer  by  the  fraud  of 
the  agent,  the  principal  who  conferred 
authority  upon  the  agent  must  suffer 
the  loss,  rather  than  the  innocent  third 
party.  This  the  principal  may  general- 
ly avoid  by  submitting  to  a  rescission  of 
the  contract,  and  restoring  what  he  may 
have  received  as  the  fruit  of  the  agent's 
bad  faith.  To  thus  bind  the  principal 
by  the  fraud  of  the  agent  is  not  to  bind 
him  beyond  the  scope  of  the  agency. 
Tn  such  case  the  agent  does  not  exceed 
his  authority,  but  perpetrates  a  fraud 
in  the  exercise  of  his  authority  to  ac- 
complish the  object  of  the  agency,  and 
in  such  case  the  principal  is  liable  for 
the  fraud,  although  he  may  not  have  di- 
rected it  nor  had  knowledge  of  it.  The 
fraud  of  ^the  agent  becomes  the  fraud 
of  the  principal  as  to  third  parties." 

Accordingly,  the  vendee  has  been 
granted  a  rescission  of  the  contract — 

— where  the  agent  fraudulently  mis- 
represented the  location,  quality,  and 
general  character  of  the  land.    Ibid. 

— where  an  agent  for  the  sale  of  a 
grist  mill  misrepresented  the  facts  as 
to  water  power  connected  with  the  mill, 
and  as  to  the  title.  Concord  Bank  v. 
Gregg  (1843)  14  N.  H.  331. 

In  Ackermann  v.  Stickling  (1913)  183 
SL  App.  26,  one  who  had  signed  a  con- 
tract for  the  purchase  of  property,  upon 
learning  that  the  description  in  the  con- 
tract did  not  cover  the  property  which 
was  represented  to  him  to  be  covered 
thereby,  repudiated  the  contract,  and 
was  refunded  his  cash  payment  by  the 
agent.  The  action  in  the  case  was  by 
the  principal  against  the  agent  to  re- 
cover this  cash  payment  on  the  theory 

that  it  had  been  wrongfully  refunded 
L.R.A.1017F. 


to  the  purohaser.  Tbe  principal  was 
held  bound  by  the  representation  of 
his  agent  as  to  the  property  covered  by 
the  description,  but  the  principal  him- 
self had  been  guilty  of  deception  in 
representing  to  his  agent  that  the  de* 
scription  covered  the  property  in  ques- 
tion. 

This  role  has  been  applied  in  the 
case  of  a  special  agent.  Concord  Bank 
V.  Gregg  (N.  H.)  supra.  In  this  case 
it  is  stated  that,  ''it  is  not  quite  clear 
that  there  is  not  evidence  in  the  case 
from  which  a  jury  might  find  that  Head 
[the  agent]  had  authority  to  make  such 
represetitatiou.  .     .     We  place   no 

great  reliance  upon  this,  however,  be- 
cause we  are  of  the  opinion  that,  not- 
withstanding Hea^d  was  a  special  agent 
for  the  sale,  the  plaintiff  is  chargeable 
with  his  fraudulent  acts  and  declara- 
tioms,  done  and  made  for  the  purpose 
of  effecting  the  sale.  Were  it  otl^rwise, 
the  principal  weuld  never  be  liable  for 
the  ^auds  of  a  special  agent,  unless  he 
commissioned  him  to  commit  a  fraud. 
.  .  .  If,  however,  it  were  settled  that 
the  principal  was  not  answerable  in 
damages  for  the  fraudulent  representa- 
tions of  his  special  agent,  made  while 
conducting  the  business  committed  to 
his  agency,  that  would  not  relieve  the 
plaintiff  from  this  defense.  Even  if  that 
were  so,  the  principal  eould  not  avail 
himself  of  the  fraud  of  the  agent,  and 
hold  thie  other  party  to  the  contract 
thus  fraudulently  procured;  and  all  the 
defendant  asks  here  is  that  he  should 
be  discharged  from  the  contract."  Ac- 
cordingly, there  was  a  judgment  for  the 
defendant,  in  an  action  by  the  vendor 
upon  a  note  given  to  evidence  the  pur- 
chase price,  where  the  defendant  recon- 
veyed  the  property  and  asked  to  be  re- 
lieved of  the  contract. 

The  nature  of  the  action  in  Bennett 
V.  Judson  (1860)  21  N.  Y.  238,  is  not 
clear  from  the  report  of  that  case,  but 
apparently  it  was  an  action  to  recover 
damages  against  the  principal  for  ex- 
penses incurred  because  of  the  fraudu- 
lent representations  of  the  agent.  The 
court  states  that  there  was  no  evidence 
that  the  defendant  authorized  or  knew 
of  the  alleged  fraud  committed  by  his 
agent  in  negotiating  the  ^cohange  of 
land,  but  continues:  "Nevertheless,  he 
cannot  enjoy  the  fruits  of  the  bargain 
without  adopting  all  the  instrumentali- 
ties employed  by  the  agent  in  bringing  it 
to  a  consummation.  If  an  agent  de- 
frauds the  person  with  whom  he  is  deal- 
ing, the  principal,  not  having  authorized 
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ar  participated  in  the  wroi^,  may  no 
doubt  rescind,  when  he  discovers  the 
fraud,  on  the  terms  of  making  complete 
restitution.  But  so  long  as  he  retains 
the  benefits  of  the  dealings  he  cannot 
claim  immunity  on  the  ground  that  the 


fraud  was  committed  by  his  agenti  and 
not  by  himself." 

As  stated  in  subdivision  IL  supra, 
cases  decided  upon  this  theory  are  not 
exhaustively  considered  in  this  note. 

W.  A.  E. 


NEW  HAMPSHIRE!  SUPREME 
COURT. 

RALPH  G.  CARPENTER 

V. 

MARGUERITE  PAUL  CARPENTER. 

(—  N.  H.  — ,  101  Atl.  628.) 

Appeal  *  exceptions  not  noted  —  con- 
sideration. 

1.  The  supreme  court  cannot  consider  ex- 
ceptioBs  not  noted  in  the  bill  of  exceptions 
transmitted  to  it. 

For  other  cases,  see  Appeal  and  Error,  IV,  o, 

2,  in  Dig.  1-52  N,  8. 

Judgment  —  finality  —  rehearing. 

2.  A  decree  of  divorce  does  not,  in  the 
absence  of  the  fixing  of  a  special  date  for 
it  to  do  so,  become  final  until  the  end  of 
the  term  so  as  to  be  beyond  the  reach  of  a 
motion  for  rehearing. 

For  other  cases,  see  Judgment,  VII.  f,  in 
Dig   1-52  N,  8. 

New  trial  —  divorce  *-  hearing^  as  to 
perjury. 

3.  The  court  may  open  a  divorce  decree  to 
ascertain  if  it  was  procured  by  perjured 
testimony  without  retrying  the  whole  case. 
For  other  cases,  see  New  Trial,  V.  f,  in  Dig, 

1-52  N,  S. 

Appeal  —   insufficiency   of  evidence  ^ 
how  objection  taken. 

4.  An  objection  for  insufficiency  of  evi- 
dence must  be  made  before  submission  of 
the  case,  to  be  available  on  appeal. 

For  other  cases,  see  Appeal  and  Error,  V.  c, 
in  Dig.  1-52  V.  8. 

Trial  —  view  —  in  other  states. 

5.  Permitting  the  trier  of  facts  to  view 
the  locus  in  quo  in  another  state  is  not  so 
far  beyond  the  jurisdiction  of  the  court  as 
to  vitiate  all  subsequent  proceedings. 

For  other  cases,  see  Evidence,  V.  in  Dig. 
1-52  N.  8. 

Same  ^  view  by  court  sitting  as  Jury. 

6.  A  judge  sitting  as  a  jury  in  the  trial 
of  a  case  may  talce  a  view  oi  the  locus  in 
quo  without  statutory  authority. 

For  other  cases,  see  Evidence,   V.  in  Dig. 
1-52  N.  8. 

Beflnition  —  view. 

7.  A  view  is  a  method  of  procedure  con* 
ducted  in  the  absence  of  the  court  as  an 
aid  in  the  ascertainment  of  the  truth  from 
the  physical  act  of  inspection,  which  does 
not    require    the    exercise    of    the    judicial 

-  -   I  ——  -  -  - -  —  — ■ —  -       — 

Note.  -«  As  to  view  outside  the  territorial 
jurisdiction,  see  annotation  following  this 
<.'a8e,  post,  984. 
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powers  of  a  court  at  the  time  for  its  prop- 
er performance. 
For  other  cases,  see  View,  in  Dig.  1^2  N,  8, 

Appeal  —  view  ont  of  state  —  waiver. 

8.  The  taking  of  a  view  in  another  state 
is  waived  by  failure  to  except  to  the  grant- 
ing of  a  motion  for  the  taking  of  such  view. 
For  other  cases,  see  Appeal  and  Error,  VII. 

k,  in  Dig.  1-52  N.  8. 

Same  ^  experiments  at  view  —  waiver. 

0.  The  making  of  experiments  at  a  view 
is  waived  by  failure  to  object  until  the  de- 
cree is  entered. 
For  other  oases,  see  Appeal  and  Error,  VII, 

k,  in  Dig.  1-52  N.  8. 

(June  30,  1017.) 

EXCEPTIONS  by  libellant  to  rulings  of 
the  Superior  Court  for  Carroll  County 
made  during  the  trial  of  a  suit  for  di- 
vorce which  resulted  in  a  verdict  for  libel- 
lee.     Overruled. 

The  libel,  as  a  ground  for  divorce,  al- 
leged that  adultery  was  committed  at  Mag- 
nolia, Massachusetts.  Witnesses  for  libel- 
lant testified  to  acts  of  libellee.  On  July 
11,  1916,  the  court,  in  reliance  upon  this 
evidence,  granted  libellant  a  divorce,  but 
suspended  the  decree  for  thirty  days.  On 
the  7th  day  of  August  a  motion  was  filed 
for  a  withdrawal  of  the  order  of  divorce 
and  for  a  rehearing  on  the  ground  that 
the  witnesses  could  not  see  what  they  testi- 
fied to  because  of  the  physical  situation 
of  the  locus  in  quo.  A  view,  which  was 
taken  in  the  presence  of  counsel  for  both 
sides,  was  ordered,  and  on  September  10 
and  23  experiments  were  made  to  deter- 
mine the  truth  of  the  statements  made  by 
the  witnesses.  A  further  view  was  taken 
and  experiments  made  on  October  30th. 
The  court  on  November  6th  ordered  vaca- 
tion of  the  decree  of  divorce  and  dismissal 
of  the  libel.  A  bill  of  exceptions  was  filed 
by  libellant  December  12th,  and  on  the 
20th  a  motion  was  filed  to  set  aside  the 
decree  of  November  6th,  which  was  denied. 

Further  facts  appear  in  the  opinion. 

Messrs.  Nathaniel  E.  Martin,  Michael 
J.  Sughrue,  Henry  F.  Hurlburt,  and 
Carroll  A.  Wilson,  for  libellant: 

The  decree  of  July  11,  1916,  being  a 
final  decree,  could  not  thereafter  be  at- 
tacked by  motion  to  amend  or  vacate,  or 
by  any  other  proceeding  purporting  to  im- 
pair its  finality,  and  the  jurisdiction  of  the 
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-trial  judge  over  the  cause  vrtL^  thereafter 
at  an  end,  so  that  the  decree  of  November 
6,  1916,  purporting  to  vacate  the  final  de- 
cree of  July  11  and  to  enter  a  new  final 
decree,  was  a  nullity,  and  should  be  set 
aside. 

Zeitlin  V.  Zeitlin,  202  Mass.  205,  23  L.R.A. 
<N.S.)  5G9,  132  Am.  St.  Rep.  490,  88  N.  E. 
762;  Ashuelot  R.  Co.  v.  Cheshire  R.  Co. 
50  N.  H.  409;  Wells  v.  Pierce,  27  N.  H. 
503;  2  Dan.  Ch.  PI.  A  Pr.  6  Am.  cd.  pp- 
1019,  1476;  Taylor  v.  Sharp,  3  P.  Wms. 
371,  24  Eng.  Reprint,  1106;  2  Haddock, 
Ch.  Pr.  030,  709 ;  Ogilvie  v.  Herne,  13  Ves. 
Jr.  563,  33  Eng.  Reprint,  406;  Willis  v. 
Parkinson,  3  Swanst.  233,  36  Eng.  Re- 
print, 843;  Ollerenshaw  v.  Harrop,  L.  R. 
9  Ch.  480;  Bright  &  Co,  v.  Sellar  [1904] 
1  K.  B.  6,  72  L.  J.  Ch.  N.  S.  921,  89  L.  T. 
N.  S.  431,  20  Times  L.  R.  12,  62  Week.  Rep. 
148;  Clapp  v.  Thaxter,  7  Gray,  384;  Brooks 
V.  Howard,  55  N.  H.  69;  Lakin  v.  Lawrence, 
195  Mass.  27,  80  N.  E.  579;  Marshall  En- 
gine Co.  V.  New  Marshall  Engine  Co.  203 
Mass.  410,  89  N.  E.  548;  Fairbanks  ▼. 
Newhall,  222  Mass.  598,  111  N.  E.  386; 
Jones  V.  Davenport,  45  N.  J.  Eq.  77,  17 
Atl.  570;  Pitman  v.  Thornton,  65  Me.  96j 
Gilpatrick  v.  Glidden,  82  Me.  201,  19  Atl. 
166;  Simpson  v.  Downs,  5  Rich.  Eq.  421; 
Mead  v.  Arms,  3  Vt.  148^  21  Am.  Dec. 
581;  Parsons  v.  Stevens,  107  Me.  65,  78 
Atl.  347;  Pillsbury  v.  Springfield,  16  N.  H. 
565;  Newton  v.  Worcester,  169  Mass.  516, 
48  N.  E.  274;  Thurston  v.  Blunt,  216  Mase. 
264,  103  N.  E.  478. 

If  the  trial  judge  had  any  power  to 
enter  any  decree  on  November  6,  having 
once  foiiiul  the  facts  in  favor  of  the  libel- 
lant  and  entered  a  final  decree  thereon, 
lie  could  not  thereafter,  without  a  second 
trial  of  the  cause,  make  a  new  finding  of 
facts  in  favor  of  the  libellee,  enter  a  new 
final  decree  upon  those  facts,  and  thereby 
deprive  the  libellant  of  his  right  to  a  second 
trial  in  case  the  first  decree  should  be  set 
aside. 

Mathews  v.  Smith,  2  Younge  &  J.  426; 
Both  well  V.  Boston  Elev.  R.  Co.  215  Mass. 
407,  L.R.A.—,  — ,  102  N.  E.  605,  Ann.  Cas. 
1G14D,  275;  Robinson  v.  Trofitter,  106  Mass. 
51;  Beard  v.  American  Type  Founders  Co. 
123  III.  App.  50;  Wray  v.  HUl,  85  Ind.  546; 
Insky  V.  Chatkoff,  84  N.  Y.  Supp.  253; 
Public  Bank  v.  Birnbaum,  117  N.  Y.  Supp. 
237;  Ela  v.  Ela,  63  N.  H.  116;  Bickford 
V.  Bickford,  74  N.  H.  448,  69  Atl.  579; 
Fowler  v.  Towle,  49  N.  H.  607;  Bohlen 
V.  Metropolitan  Elev.  R.  Co.  121  N.  Y.  546, 
24  N.  E.  932;  Heath  v.  New  York  Bldg. 
Loan  Bkg.  Co.  146  N.  Y.  260,  40  N.  E. 
770;  Fannon  v.  McNally,  33  App.  Div.  609, 
53  N.  Y.  Supp.  1032;  Travers  v.  Wormer, 
13  111.  App.  39;  Beard  v.  American  Type 
L.R.A.1917F. 


Founders  Co.  123  IH.  App.  50;  Lawrence  ▼. 
Corheille,  28  Idaho,  329,  154  Pac.  405; 
Hurley  v.  Kennally,  186  Mo.  225,  85  S.  W. 
357;  Sugden  v.  St.  Leonards,  L,  R,  1  Prob. 
Div.  154,  45  L.  J.  Prob.  N.  S.  49,  34  L.  T. 
N.  S.  372,  24  Week.  Rep.  60;  Smith  y. 
Smith.  L.  R,  7  Prob.  Div.  84,  51  L.  J. 
Prob.  N.  8.  31,  46  L.  T.  N.  S.  696,  30  Week. 
Rep.  688;  Los  Angeles  County  v.  Lanker- 
shim,  100  Cal.  626,  35  Pac.  153,  556;  Pico 
V.  Sepulveda,  66  Cal.  336,  5  Pac.  515;  Hole 
V.  Takekawa,  165  Cal.  372,  132  Pac.  445; 
Irving  V.  Askew,  L.  R.  5  Q.  B.  208,  39 
L.  J.  Q.  B.  N.  S.  118,  18  Week.  Rep.  467; 
Wray  v.  Hill,  85  Ind.  546;  Martindale  v. 
Palmer,  52  Ind.  411;  Houston  v.  Roach, 
11  Ky.  L.  Rep.  62;  State  ex  rel.  Shreve* 
port  Cottou  Oil  Co.  v.  Blackman,  110  La. 
266,  34  So.  438;  Yorke  v.  Yorke,  3  N.  D. 
343,  55  N.  W.  1095. 

The  trial  judge  had  no  power  on  No- 
vember 6  to  afford  relief  upon  any  motion 
not  granted  by  him;  he  had  no  power  to 
take  the  course  of  litigation  into  his  own 
hands,  and  to  determine  the  rights  of  the 
parties  in  matters  not  presented  to  him 
for  determination. 

.  Mitchell  v.  Hackett,  14  Cal.  661 ;  Wright 
V.  Hawkens,  36  Ind.  264;  Lawrence  v. 
Corbeille,  28  Idaho,  329,  154  Pac.  495; 
State  ex  rel.  Shreveport  Cotton  Oil  Co, 
V.  Blackman,  110  I^.  266,  34  So.  438. 

Assuming  that  the  trial  judge  upon  cause 
shown  had,  on  November  6,  the  power  to 
vacate  the  decree  of  July  11  on  proper 
grounds,  he  had  no  power  to  set  that* 
decree  asidfe  on  the  ground  that  perjured 
testimony  was  given  at  the  trial  of  the 
case,  particularly  in  view  of  the  fact  that 
the  truth  ori  falsehood  of  such  alleged  per^ 
jured  testimony  was  the  fact  in  issue  at 
the  original  trial. 

Adams  v.  Adams,  51  N.  H.  388,  12  Am. 
Rep.  134;  Sheafe  v.  Sheafe,  29  N.  H.  260; 
Richmond  v.  Bowen,  54  N.  H.  99;  Folsoxn 
V.  Folsom,  55  N.  H.  78;  Demerit  v.  Lyford, 
27  N.  H.  541;  Russell  v.  Dyer,  39  N.  H. 
528;  Zeitlin  v.  Zeitlin,  202  Mass.  205,  23 
L.R.A.(N.S.)  569,  132  Am.  St.  Rep.  490, 
88  X.  E.  762;  United  States  v.  Throck- 
morton, 98  U.  S.  61,  25  L.  ed.  93;  Flower 
v.  Lloyd,  L.  R.  10  Ch.  Div.  327,  39  L.  T. 
N.  S.  613,  27  Week.  Rep.  496;  Holmes  V. 
Holmes,  68  Me.  420;  Mengel  v.  Mengel, 
145  Iowa,  737,  120  N.  W.  72,  122  N.  W. 
899;  Gelwicks  v.  Gelwicks,  160  Iowa,  675, 
142  N.  W.  409 ;  Orr  v.  Orr,  75  Or.  137,  144 
Pac.  753,  146  Pac.  964;  Robinson  v.  Robin- 
son, 77  Wash.  663,  5J  L.R.A.(N.S.)  534,  138 
Pac.  288;  Whittley  ▼.  Whittley,  60  Misc. 
201,  111  N.  Y.  Supp.  1078;  Walker  v. 
State,  43  Ind.  App.  605,  86  N.  E.  502; 
Pico  V.  Cohn,  91  Cal.  129,  13  L.R.A.  336, 
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25  Am.  St.  Rep.  159,  25  Pac.  970,  27  Pac. 
637. 

The  judge  had  no  power  to  take  a  view 
in  a  divorce  action. 

Thurston  v.  Blunt,  216  Mass.  264,  103 
N.  E.  478;  Newton  v.  Worcester,  169  Mass. 
516,  48  N.  E.  274;  Batchelder  v.  Manches- 
ter Street  R.  Co.  72  N.  H.  329,  56  Atl.  752; 
Cheshire  Nat.  Bank  v.  Jaynes,  224  Mass. 
14,  112  N.  E.  500;  Jenkins  v.  Bushby 
[1891]  1  Ch.  484,  60  L.  J.  Ch.  N.  S.  254, 
64  L.  T.  N.  S.  213,  39  Week.  Rep.  321; 
Timson  v.  Wilson,  L.  R.  38  Ch.  Div.  72, 
59  L.  T.  N.  S.  76,  36  Week.  Rep.  418; 
London  General  Omnibus  Co.  v.  Lavell 
[1901]  1  Ch.  135,  70  L.  J.  Ch.  N.  8.  17, 
83  L.  T.  N.  S.  453,  17  Times  L.  R.  61,  18 
R.  P.  C.  74;  State  v.  Landry,  29  Mont.  218, 
74  Pac.  418;  Buffalo  Structural  Steel  Co. 
V.  Dickinson,  98  App.  Div.  355,  90  N.  Y. 
Supp.  268;  Smith  V.  St.  Paul  City  R.  Co. 
32  Minn.  1,  50  Am.  Rep.  550,  18  N.  W.  827, 
4  Am.  Neg.  Cas.  220;  Meier  v.  Weikel,  22 
Ky.  L.  Rep.  953,  59  S.  W.  496;  Garcia  v. 
State,  34  Fla.  311,  16  So.  223;  Farwell 
r.  Sturgis  Water  Co.  10  S.  D.  421,  73  N.  W. 
916;  Peterson  v.  Lott,  11  Ga.  App.  536, 
76  S.  E.  834;  Brady  v.  Shirley,  14  S.  D. 
447,  85  N.  W.  1002. 

The  judge  had  no  power  to  take  a  view 
beyond  the  territorial  limits  of  New  Hamp- 
shire, at  Magnolia,  Massachusetts. 

T^ee  V.  Wells,  15  Gray,  459;  Share  v. 
Anderson,  7  Serg.  &  R.  43,  10  Am.  Dec. 
421;  Rainey  v.  Ridgeway,  151  Ala.  532,  43 
So.  843;  Ex  parte  Parker,  6  S.  C.  472; 
Adams  v.  Kyzer,  61  Miss.  407;  Buchanan 
V.  Jones,  12  Ga.  612;  Shaw  v.  Spencer, 
67  Wash.  587,  107  Pac.  383;  Price  v. 
Bayless,  131  Ind.  437,  31  N.  E.  88;  Rock- 
ford,  R.  I.  &  St.  L.  R.  Co.  V.  Coppinger, 
66  111.  510;  Stoke  v.  Robinson,  6  Times 
L.  R.  31;  Batchelder  v.  Currier,  45  N.  H. 
460;  Ensign  v.  Faxon,  224  Mass.  145,  112 
N.  E.  948;  William  Cramp  &  Sons  Ship 
&  Engine  Bldg.  Co.  v.  Curtiss  Marine  Tur- 
bine Co.  228  U.  S.  646,  57  L.  ed.  1003,  33 
Sup.  Ct.  Rep.  722;  Burgess  v.  Burgess,  71 
N.  H.  293.  51  Atl.  1074;  Malins  v.  Dunraven, 
9  Jur.  690;  State  v.  Hawthorn,  134  La.  979, 
64  So.  873;  Phillips  v.  Thralls,  26  Kan. 
760;  Dunlap  v.  Rumph,  43  Okla.  491,  143 
Pac.  329. 

Having  taken  these  views,  whether  with- 
in his  power  as  a  judge  or  not,  the  judge 
had  no  power  to  treat  the  same  as  inde- 
pendent evidence,  and  to  consider  them  as 
a  basis  of  his  decree  of  November  6. 

Hale  V.  Wyatt,  78  N.  H.  214,  98  Atl. 
379;  State  v.  Horn,  43  Vt.  20;  Shafer  v. 
Eau  Claire,  105  Wis.  239,  81  N.  W.  409; 
Morss  V.  Morss,  11  Barb.  510;  Gray  v 
Crockett,  35  Kan.  66,  10  Pac.  452;  Dabney 
▼.  Mitchell,  66  Ala.  495;  Dewey  v.  Wil^ 
Ii.R.A.1917F. 


Hams,  43  N.  H.  384;  Hattie  v.  Leitch,  1<^ 
Sc.  Sess.  Cas.  4th  series,  1128;  London 
General  Omnibus  Co.  V.  Lavell  [1901]  1  Ch. 
135,  70  L.  J.  Ch.  N.  S.  17,  83  L.  T.  N.  S. 
453,  17  Times  L.  R.  61,  18  R.  P.  C.  74; 
Denver  Omnibus  &  Cab  Co.  v.  J.  R.  Ward 
Auction  Co.  47  Colo.  446,  107  Pac.  1073, 
19  Ann.  Cas.  677;  Elston  v.  McGlauflin,  71> 
Wash.  355,  140  Pac.  396,  Ann.  Cas.  1916A> 
265;  First  Nat.  Bank  v.  Clifton  Armory- 
Co.  14  Ariz.  360,  128  Pac.  810,  Ann.  Cas. 
1915A,  1061 ;  Atlantic  &  B.  R.  Co.  t. 
Cordele,  125  Ga.  373,  54  S.  E.  155;  Molalla 
Electric  Co.  v.  Wheeler,  79  Or.  478,  154 
Pac.  686;  Stanford  v.  Felt,  71  Cal.  249,  16 
Pac.  900. 

The  trial  judge  had  no  power  to  direci 
or  permit  experiments  going  to  the  issues 
in  the  case  to  be  made  in  his  presence  at 
the  view,  or  to  treat  the  same  as  evidence 
in  the  case. 

Moore  v.  Chicago,  St.  P.  &  K.  C.  R.  Co. 
93  Iowa,  484,  61  N.  W.  992;  Hughes  v. 
General  Electric  Light  &  P.  Co.  107  Ky. 
485,  54  8.  \y.  723;  Hay  ward  v.  Knapp,  22 
Minn.  6;  Louisville  R.  Co.  v.  Hallahan,  — 
Ky.  — ,  119  S.  W.  200;  Meier  v.  Weikel, 
22  Ky.  L.  Rep.  953,  59  S.  W.  496;  Wilson 
v.  United  States,  63  C.  C.  A.  652,  116  Fed. 
484;  People  v.  Gallo,  149  N.  Y.  106,  43 
N.  E.  529;  Hays  v.  Territory,  7  Okla.  16, 
54  Pac.  300;  State  v.  Landry,  29  Mont.  218, 
74  Pac.  418;  State  v.  Perry,  121  K.  C.  533, 
61  Am.  St.  Rep.  683,  27  S.  E.  997;  State 
r.  Bertin,  24  La.  Ann.  46;   Sasse  v.  State, 

68  Wis.  530,  32  N.  W.  849;  Garcia  v.  State, 
34  Fla.  311,  16  So.  223. 

Messrs.  Martin  P.  Howe  and  W.  H. 
Sniart  also  for  libellant. 

Messrs.  Streeter,  Deniond,  Woodworth 
&  Snlloway  and  Walter  I.  Badger  for 
libellee. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

Many  of  the  questions  argued  by  the 
libellant  are  not  properly  before  the  court. 
It  is  ordinarily  essential,  under  our  prac- 
tice, that  parties  desiring  to  litigate  ques* 
tions  of  law  in  this  court,  which  were  in- 
volved in  the  trial  of  the  case,  should 
unequivocally  take  an  exception  to  the  rul- 
ing of  which  they  complain,  and  that  the 
record  should  show  they  did  so.  A  mere 
objection,  not  followed  by  an  exception,  is 
unavailing.  "Under  the  well-established 
practice  of  this  state,  unless  exception  is 
taken  and  noted,  it  is  conclusively  under- 
stood that  the  ruling  is  accepted  as  the  law 
of  the  case."    Lee  v.  Dow,  73  N.  H.  101, 105, 

69  Atl.  376;  Story  v.  Concord  &  M.  R.  Co. 

70  N.  H.  864,  380,  48  Atl.  288;  Ches^ 
ferough  V.  K.  &  C.  Mfg.  Co.  77  N.  H.  387, 
92  Atl.  332. 
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Whether  an  exception  was  taken  is  a 
qiiedtion  of  fact  for  the  trial  court  to  find 
and  report,  and  argument  upon  the  transfer 
of  a  case  that  an  exception  was  intended 
to  be  taken  is  irrelevant  and  futile.  Conse- 
quently the  fact  that  the  Ubellaht  objected 
to  the  granting  of  the  motion  for  a  rehear- 
ing, and  to  the  taking  of  a  view,  and  to 
the  proceedings  thereunder,  is  of  no  mate- 
riality here,  since  it  appears  from  the  bill 
of  exceptions  that  no  exceptions  were  inter- 
posed or  allowed  to  any  of  the  matters^ 
now  complained  of,  until  the  filing  of  the 
bill  of  exceptions  December  12,  1916. 

But  it  is  argued  that,  although  the  libel- 
iant  took  no  exception  to  the  action  of 
the  court  in  entertaining  the  libellee's  mo- 
tion for  a  rehearing  of  the  case,  after  the 
decree  of  July  11,  1916,  granting  a  divorce 
to  the  libcllant,  it  is  still  permissible  for 
him  to  take  the  position  that  upon  the  filing 
of  that  decree  the  court's  jurisdiction  of 
the  case  was  at  an  end,  and  hence  that 
tKe  decree  of  November  11,  1916,  vacating 
the  first  decree  and  ordering  a  dismissal 
of  the  'bill,  was  a  nullity.  One  sufficient 
reason  why  this  position  is  unsound,  even 
if  there  were  no  others,  is  that  under  the 
practice  prevailing  in  the  superior  court  a 
decree  tot  divorce,  like  other  decrees  or 
verdicts,  does  not  become  res  judicata  and 
final  until  the  end  of  the  term  when  the 
parties  are  entitled  to  judgment  if  the  liti- 
gation is  at  an  end,  or  until  a  special  order 
is  made  for  judgment  on  a  specified  date 
during  term  time.  In  Hillsborough  county 
the  practice  is  to  regard  the  first  day  of 
each  month  as  judgment  day.  Whatever 
the  ancient  practice  may  have  been  in  this 
respect,  by  which  the  enrolment  of  a  decree 
was  regarded  as  a  final  act,  it  is  not  of 
binding  effect  when  a  difl'erent  practice 
prevails.  As  no  special  day  had  been  ap- 
pointed when  the  decree  should  become  ef- 
fective as  a  judgment,  the  case  had  not 
been  finally  disposed  of  when  the  rehearing 
was  had  and  the  order  made  annulling 
the  first  decree  and  dismissing  the  libel. 
The  case  had  not  been  fully  disposed  of 
(Haynes  v.  Thom,  28  N.  H.  386,  399),  but 
was  still  <before  the  «orrrt  and  subject  to 
such  orders  as  justice  might  require  (Adams 
V.  Adams,  61  N.  H.  38S,  996,  12  Am.  Rep. 
134).  It  is  not  true,  therefore,  as  suggest- 
ed in  BTgnment  that  the  status  of  the  par- 
ties as  husband  and  wife  was  finally 
changed  the  instant  the  decree  of  divorce 
was  entered.  The  court  having  found  that 
justice  required  that  the  decree  of  divorce 
should  be  vacated,  its  power  to  make  the 
last  decree  cannot  be  doubted. 

The  distinction  between  this  case  and 
Folsom  V.  Folsom,  55  N.  H.  78,  is  obvious. 
That  was  an  application  for  a  retrial  of  a 
L.R.A.1917F.  62 


divorce  case,  which  had  been  heard  and 
determined  at  a  former  term  of  court,  upon 
the  giouhd  of  perjury;  and  upon  the  alle- 
gations of  the  petition  it  was  held  that  as 
a  matter  of  law  the  petition  could  not  be 
granted.  It  would  hardly  be  regarded  as 
commendable  practice  in  this  state  to  hold 
that  the  court,  after  having  technically 
entered  a  decree  of  divorce,  could  not  revoke 
it  during  the  term  upon  being  convinced  that 
he  had  been  grossly  imposed  upon  by  the 
libellant  and  his  witnesses.  Such  practice 
would  be  useful  for  no  apparent  purpose 
other  than  that  of  promoting  injustice,  and 
for  that  reason  it  does- not  prevail  in  this 
state.  "The  notion  that  when  judgment 
had  been  given  and  enrolled  no  amendment 
could  be  made  at  a  subsequent  term  (3  Bl. 
Com.  407)  was  long  ago  abandoned."  Owen 
V.  Weston,  63  N.  H.  599,  603,  56  Am.  Rep. 
647,  4  Atl.  803. 

It  appears,  moreover,  that  the  decree  of 
divorce  was  suspended  on  July  13th  for 
thirty  days  from  July  11th,  the  day  it  was 
entered,  in  order  to  permit  the  libellee  to 
file  her  motion  for  a  rehearing.  While  this 
motion  was  pending,  and  while  the  case  was 
being  reconsidered  and  reheard,  no  sugges- 
tion was  made  by  anyone  that  the  power 
of  the  court  came  to  an  end  when  the  thirty- 
day  limitation  expired,  as  is  now  argued 
by  the  libellant.  Until  the  questions  raised 
on  the  rehearing  were  determined,  the  case 
remained  open,  in  accordance  with  the  un- 
derstanding of  the  parties,  the  undoubted 
intention  of  the  court,  and  the  recognized 
practice  in  this  state.  Eastman  v.  Concord, 
64  N.  H.  263,  8  Atl.  822.  No  question  of 
jurisdiction  is  involved  in  this  contention, 
requiring  further  discussion. 

But  it  is  claimed  that  the  Irbellee's  mo- 
tion for  further  proceedings  after  the  first 
decree  was  entered  was  in  legal  effect  an 
application  for  a  new  trial,  and  that  by 
granting  the  motion  the  court  could  only 
proceed  upon  that  tlieory  and  hear  the  case 
de  novo.  If  it  is  conceded  that  a  retrial  of 
the  whole  case  might  have  been  ordered  by 
the  court  after  it  was  convinced  that  a 
serious  error  of  fact  had  been  introduced 
at  the  first  trial,  it  is  clear  that  such  an 
order  was  not  the  only  method  by  which 
the  error  could  be  corrected.  Lisbon  v.  Ly- 
man, 49  N.  H.  553.  That  no  misunderstand- 
ing might  be  indulged  as  to  what  the  court 
intended  to  do,  if  he  found  that  some  of  the 
libellant's  witnesses  had  testified  falsely 
at  the  first  trial,  upon  whose  testimony  he 
had  relied  in  concluding  that  the  libellee  had 
committed  adultery,  the  court  stated  ex- 
pressly at  a  hearing  as  to  the  scope  of 
the  questions  presented  by  the  motion,  that 
*T  shall  vacate  my  decree  and  order  the 
libel  dismissed  if  I  am  satisfied  that  by  the 
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balance   of  probabilities   the  libellant  has 
not  made  out  his  case." 

Other  remarks  by  the  court  were  made 
at  the  same  time  of  similar  import,  and 
no  exception  or  objection  was  made,  on  the 
theory  now  suggested  that  the  court  could 
only  order  a  new  trial.  It  is  difficult  to 
understand  how  counsel  could  have  been 
misled  in  this  respect  or  have  been  taken 
by  surprise,  when  the  court  ordered  the  first 
decree  vacated  and  the  libel  dismissed.  It 
is  certain  that  this  court  can  draw  no  such 
inference.  If  the  exception  which  the  libel-' 
lant  took  to  the  last  decree  might  be  held 
to  cover  the  objection,  it  must  be  overruled. 

Nor  can  the  question  whether  the  evi- 
dence warranted  the  court  in  vacating  the 
decree  and  ordering  the  bill  dismissed  be 
now  considered,  since  it  appears  that  there 
was  not  "any  claim  as  to  the  insufficiency 
of  evidence  to  warrant  a  reconsideration  of 
the  first  decree  and  dismissal  of  the  bill 
made,  until  December  20,  1916,"  several 
days  after  the  last  decree  was  entered.  To 
have  the  benefit  of  an  exception  upon  that 
ground  it  must  be  taken  before  the  case  is 
submitted;  otherwise  the  objection  is 
deemed  to  be  waived.  Head  &  D.  Co.  v. 
New  England  Breeders'  Club,  76  N.  H.  449, 
75  Atl.  982  J  Moynihan  v.  Brennan,  77  N.  H. 
273,  90  Atl.  964. 

Perhaps  the  principal  contention  of  the 
libellant  is  in  support  of  the  proposition 
that  the  court,  in  taking  a  view  in  Massa- 
chusetts, attempted  to  perform  judicial  acts 
which  for  want  of  territorial  jurisdiction 
were  absolutely  void,  and  that  it  is  immate- 
rial whether  the  libellant  excepted  to  that 
procedure  or  not,  since  absolute  want  of 
power  is  not  remedied  by  consent,  and  may 
be  taken  advantatge  of  at  any  time  during 
the  trial  or  subsequently  by  collateral  at- 
tack. While  it  is  true  that  when  it  ap- 
pears a  court  has  no  jurisdiction  of  the 
subject-matter  of  a  suit,  the  proceeding  will 
be  dismissed,  even  if  no  objection  is  made 
(Burgess  v.  Burgess,  71  N.  H.  293,  51  Atl. 
10.74),  the  question  is  whether  the  taking 
of  a  view  in  another  state  is  so  far  beyond 
the  jurisdiction  of  the  court  that  it  renders 
all  subsequent  proceedings  in  the  case,  in- 
cluding the  verdict  and  judgment,  abso- 
lutely void,  or  whether  it  is  at  most  merely 
an  irregularity  in  the  trial,  which  is  obvi- 
ated by  the  consent  of  the  parties,  or  by 
the  absence  of  objection  thereto.  The  solu- 
tion of  this  question  depends  very  materi- 
ally upon  the  object  or  purpose  of  a  view. 
If  it  is  to  transfer  the  trial  with  all  its 
incidents  to  the  place  to  be  inspected,  little 
doubt  would  arise  that  it  could  not,  for 
many  reasons,  take  place  outside  the  state; 
but,  if  it  is  merely  to  enable  the  jury  or 
the  trier  of  the  facts  to  acquire  some  spe- 
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cial  information  material  to  the  case  bj 
inspection  alone  that  could  not  be  conven- 
iently or  satisfactorily  presented  in  the 
court  room,  the  fact  that  the  inspection 
in  the  absence  of  the  court  occurred  in 
another  state  would  seem  to  have  little 
legitimate  bearing  on  the  power  of  the 
court  to  try  the  merits  of  the  case.  Wheth- 
er, a  referee  or  master  or  a  judge  may  con- 
duct a  trial,  in  whole  or  in  part,  outside 
the  state,  it  is  unnecessary  to  decide.  Many 
instances  of  such  procedure  have  occurred, 
apparently  by  consent  of  the  parties. 

In  some  sense  the  purpose  of  a  view  is 
the  acquisition  by  the  jury  of  a  special  and 
restricted  kind  of  evidence,  which  the  trial 
court  in  its  discretion  finds  may  be  of  use 
to  the  jury  in  reaching  a  verdict.  The  jury 
are  not  sent  out  to  get  evidence  generally, 
or  to  examine  physical  facts  not  authorized 
in  the  order.  They  do  not  hear  oral  testi- 
mony; no  witnesses  are  examined;  no  argu- 
ments are  made.  They  merely  see  such 
physical  objects  as  are  properly  shown  to 
them,  and  receive  impressions  therefrom. 
They  get  a  mental  picture  of  the  locality, 
which  as  sensible  men  they  carry  back  to 
the  court  room  and  use  in  their  deliberations 
as  evidence.  It  would  therefore  be  senseless 
to  say  that  in  this  restricted  sense  the  in- 
formation thus  gained  by  actual  inspection 
is  not  evidence  which  the  trier  of  the  fact 
is  authorized  to  use  in  reaching  a  verdict, 
and  which  counsel  are  entitled  to  comment 
upon  in  argument.  The  acquisition  of  such 
evidence  does  not  depend  upon  the  oaths 
of  witnesses,  is  not  tested  by  cross-exami- 
nation, and  presents  no  questions  of  law 
calling  for  a  ruling  of  the  court  on  the 
grounds  of  admissibility  or  relevancy.  The 
court  as  such  has  no  function  to  perforin 
when  such  evidence  is  presented,  for  it 
depends  entirely  upon  the  jury's  ability  to 
observe  what  is  pointed  out  to  them.  No 
trial  is  had  while  the  view  is  in  progress, 
and  the  court  is  not  in  session  at  the  place 
of  the  view  for  the  trial  of  the  case. 

The  procedure  by  which  special  evidence 
of  the  character  indicated  becomes  available 
is  in  fact  based  upon  a  useful  rule  of  neces- 
sity, without  which  much  valuable  informa- 
tion dearly  bearing  upon  the  trial  of  cases 
would  be  withhekl  from  the  tribunal  charged 
with  the  duty  of  deciding  the  facts.  It 
provides  a  method  by  which  evidence  of  a 
peculiar  and  restricted  character  may  be 
obtained  in  the  absence  of  the  court  and 
without  the  observance  of  the  rules  deemed 
essential  in  the  production  of  evidence  given 
in  court.  It  may  not  be  inaccurate  to  say 
that  this  procedure  is  anomalous,  but  is 
justified  in  fact  as  a  necessary  exception 
to  the  general  rule  that  evidence  must  be 
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produced  in  court  subject  to  numerous  judi- 
cial restrictions  and  directions. 

There  is  mucli  apparent  conflict  in  the 
language  used  by  courts  in  defining  the 
object  or  purpose  of  ordering  or  permittinff 
views  to  be  taken.  In  some  of  the  authori- 
ties it  is  said  that  a  view  is,  in  no  proper 
sense,  intended  to  furnish  evidence,  but  to 
afford  a  means  by  which  the  jury  can 
better  understand  and  apply  the  strictly 
legal  evidence  already  in  the  case  or  to  be 
tliereafter  submitted.  This  restrictive  lan- 
guage is  derived  from  Stat.  4^5  Anne, 
chap.  16,  §  8,  where  in  the  discretion  of 
the  court  jurors  may  be  ordered  to  take 
a  view  of  the  "place  in  question,  in  order 
to  their  better  understanding  the  evidence 
that  will  be  given  upon  the  trials  of  such 
issues."  Similar  expressions  occur  in  the 
statute  law  of  many  of  the  sjtates.  In  this 
state  the  statute  provides  that  ''In  the  trial 
of  actions  involving,  questions  of  right  to 
real  estate,  or  in  which  the  examination 
of  places  or  objects  may  aid  the  jury  in 
understanding  the  testimony,  the  court,  on 
motion  of  either  party,  may,  in  their  dis- 
cretion, direct  a  view  of  the  premises  by 
the  jury,  under  such  rules  as  they  may 
prescribe."     Pub.  Stat.  chap.  227,  §  19. 

It  is  not  clear  how  this  distinction  proves 
the  proposition  that  the  information  derived 
from  a  view  is  not  for  all  practical  pur- 
poses evidence,  or  that  it  is  not  as  much 
evidence  as  similar  information  conveyed  by 
an  inspection  of  a  physical  object  exhibited 
to  the  jury  in  court. 

Other  authorities  hold  that  the  informa- 
tion obtained  by  the  jury  upon  a  view  is 
as  much  evidentiary  in  its  character  as  the 
sworn  testimony  of  witnesses  regularly  re- 
ceived in  coiu't,  while  still  other  courts  re- 
gard it  as  evidence  to  be  considered  like 
sworn  testimony,  subject  to  the  qualifica- 
tion that  alone  it  is  not  sufficient  to  support 
a  verdict.  For  cases  in  support  of  these 
differing  opinions,  see  note  in  42  L.R.A.  385. 
While  the  purpose. of  a  view  is  not  to  ob- 
tain "evidence"  in  the  broad  sense  of  that 
term,  or  to  permit  the  jury  to  use  their 
power  of  observation  while  taking  a  view  to 
discover  material  facts  not  apparent  from 
the  actual  situation  of  the  things  under 
observation,  it  is  difficult  to  understand 
why  the  impressions  made  upon  their  minds 
by  an  inspection  of  a  physical  object  regu- 
larly pointed  out  to  them  should  not  be 
permitted,  in  a  legal  sense,  to  have  the 
force  of  evidence,  when  as  a  matter  of 
simple  mental  reasoning  honest  jurymen 
could  reach  no  other  result.  If  the  object 
is  black  when  seen  by  the  jury  it  would 
be  absurd  to  expect  them  to  find  that  it 
was  white,  in  the  absence  of  evidence  in- 
dicating that  they  had  been  imposed  upon. 
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An  instruction  that,  although  they  knew 
from  an  authorized  observation  df  it  that 
it  was  black,  they  could  not,  as  a  matter 
of  law,  find  it  was  of  that  color,  because 
they  had  no  legal  evidence  of  it,  would 
strike  the  ordinary  mind  as  a  strange  an4 
unreasonable  doctrine,  based  upon  a  refine- 
ment in  legal  reasoning  subversive  of  the 
just  and  practical  administration  of  justice. 
"There  is  no  sense  in  the  conclusion  that 
the  knowledge  which  the  jurors  acquired  by 
the  view  is  not  evidence  in  the  case."  1 
Thomp.  Trials,  §  893;  2  Wigmore,  Ev.  § 
1168;  Tully  v.  Fitchburg  R.  Co.  134  Mass. 
499;  7  Enc.  PI.  &  Pr.  581.  There  is  little 
merit  in  the  contention  that  the  libellant 
had  no  means  of  knowing  what  impressions 
the  evidence  produced  by  the  view  had 
upon  the  j.ustice,  and  hence  that  no  way 
was  open  to  meet  or  explain  them;  for  this 
is  equally  true  when  a  jury  takes  a  view. 

A  more  extended  discussion  of  this  sub- 
ject or  a  critical  examination  of  the  cases 
outside  this  jurisdiction  which  seem  to  be 
germane  is  unnecessary,  because  the  un- 
questioned practice  in  this  state  shown  by 
the  cases  is  determinative  of  the  question. 
A  view  is  one  means  of  obtaining  a  certain 
class  of  evidence.  Information  thus  ac- 
quired by  the  jury,  which  is  material  to 
the  issue  and  •  necessarily  involved  in  the 
subject-matter  of  the  view,  has  been  recog- 
nized as  evidence  in  the  following  cases, 
among  others,  without  a  suggestion  that 
its  use  as  such  was  open  to  doubt:  Cook 
V.  New  Durham,  64  N.  H.  419,  420,  13  Atl. 
650;  Concord  Land  &  Water  Power  Co.  v. 
Clough,  70  N.  H.  627,  47  Atl.  704;  Flint 
V.  Union  Water  Power  Co.  73  N.  H.  483, 
485,  62  Atl.  788;  Lane  v.  Manchester  Mills, 
75  N.  H.  102,  106,  71  Atl.  629 ;  City  Bowling 
Alleys  V.  Berlin,  78  N.  H.  169,  170,  97  Atl. 
976;  Osman  v.  W.  H-  McElwain  fco.  —  N. 
H.  — ,  99  Atl.  287. 

Nor  is  it  important  to  inquire  whether 
the  power  of  the  court  to  order  an  inspec- 
tion of  objects  located  at  a  distance  from 
where  the  trial  is  had  is  an  inherent  and 
necessary  power  of  the  court  under  the 
common  law,  or  whether  it  is  derived  from 
the  statute,  or  whether  it  may  be  justified 
on  both  grounds  in  conjunction;  since  what- 
ever theory  is  adopted  as  a  matter  of 
historical  investigation,  no  one  can  question 
the  existence  of  the. power  in  this  state,  or 
successfully  contend  that  it  does  not  aiford 
a  reasonably  convenient  method  of  securing 
essential  and  material  evidence.  "If  the 
established  practical  construction  is  theo- 
retically wrong,  the  case  is  one  of  a  class 
in  which  it  is  proper  to  act  upon  the  maxim 
that  common  opinion  and  common  practice 
may  be  accepted  as  conclusive  evidence  of 
what  the  law  is."     Tyler  v.  Flanders,  58 
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N.   H.   371,   373;    Gleason   v.   Emerson,   51 
N.  H.  405. 

The  argument  is  presented  that  the  stat- 
ute does  not  authorize  a  judge,  when  trying 
a  case  without  a  jury,  to  take  a  view,  and 
that  the  common  law  does  not  permit  such 
procedure.  In  short  the  position  is  that 
he  has  no  jurisdiction  to  take  a  view,  how- 
ever important  such  procedure  may  be  in 
the  particular  case.  But  the  discussion  of 
that  proposition,  which  is  in  direct  conflict 
with  the  uniform  practice  in  the  courts  of 
this  state  since  the  foundation  of  the 
government,  under  the  statute,  or  under  the 
common  law,  would  be  of  no  practical  use. 
The  trier  of  facts,  whether  the  court, 
referees,  or  masters,  as  well  as  juries,  has 
been  permitted  in  accordance  with  the  prin- 
ciple of  utilizing  the  best  inventible  pro- 
cedure, to  view  material  objects  in  order  to 
ascertain  the  truth.  See  Adams  v.  Bushey, 
60  N.  H.  290,  where  a  referee  took  a  view 
in  the  absence  of  the  parties,  and  the 
report  was  sustained.  A  contrary  doctrine 
would  seem  to  rest  upon  the  most  technical 
and  unsatisfactory  reasoning.  A  judge 
when  taking  a  view  acts  simply  as  a  trier 
of  facts;  he  is  pro  hac  vice  the  jury.  See 
Fowler  v.  Towle,  40  X.  H.  607,  523;  Pub. 
Stat.  chap.  204,  §§  8,  0. 

But  it  is  argued,  with  great  apparent  con- 
fidence, that  the  judge  exceeded  his  ter- 
ritorial jurisdiction  when  he  took  the  view 
in  Massachusetts.  It  must  be  borne  in  mind 
that  he  did  not  hold  court  or  try  the  case 
in  that  state.  When  he  was  there  the  court 
was  in  recess.  And  so  far  as  the  argument 
is  based  upon  that  assumption  it  is  clearly 
fallacious,  as  shown  above.  It  cannot  be 
supported  upon  that  ground,  unless  when 
a  view  is  taken  by  the  jiiry  it  is  correct 
to  say  that  the  trial  is  transferred  to  the 
locality  inspected,  although  the  presiding 
justice  is  not  present,  no  testimony  is 
taken,  and  none  of  the  usual  and  necessary 
methods  incident  to  a  trial  are  observed. 
A  legal  trial  in  common -la w^  countries  pre- 
supposes and  is  predicated  upon  the  presence 
of  a  presiding  justice  under  whose  directions 
the  case  is  tried.  If  no  such  person  is 
present  it  would  be  a  clear  misnomer  to 
say  that  there  could  be  a  legal  trial.  Peo- 
ple V.  Thorn,  156  N.  Y.  286,  42  L.R.A.  308, 
50  N.  E.  947.  There  was  no  attempted 
trial  of  the  case   in  Massachusetts. 

All  that  the  judge  did  was  to  go  to  Mag- 
nolia without  the  objection  of  the  libellant, 
as  the  record  shows,  and  in  the  jiresence  of 
the  parties  or  their  attorneys  observe  the 
situation  of  the  premises  in  its  bearing  upon 
the  disputed  question  whether  witnesses 
who  had  testified  for  the  libellant  could 
i^ec  the  libellee  in  certain  locations  about 
the  hotel  from  the  positions  they  said  they 
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occupied.  This  act,  it  is  urged,  he  had  no 
jurisdictional  power  to  do,  and  authority 
to  do  it  could  not  be  conferred  by  the  con- 
sent, waiver,  or  express  request  of  the  par- 
ties, and  hence  that  the  fatal  effect  of  such 
an  act  may  be  taken  advantage  of  without 
a  forma!  exception.  While  it  is  true  that 
the  jurisdiction  of  a  court  of  the  subject- 
matter  of  a  suit  when  it  exists  is  alone 
conferred  by  the  law,  and  its  absence  may 
be  taken  advantage  of  at  any  stage  of  the 
proceedings,  and  if  it  is  conceded  that  a 
court  cannot  exercise  its  judicial  functions 
outside  the  prescribed  limits  of  its  juris- 
diction, the  inquiry  is  whether  the  justice, 
when  he  made  the  inspection  at  Magnolia, 
was  exercising  a  judicial  poWer  that  he 
could  only  exercise  in  New  Hampshire.  Did 
the  prescribed  territorial  limits  of  the  su- 
perior court  of  Carroll  county  in  the  trial 
of  causes  preclude  him  as  the  trier  of  the 
facts  in  this  case  from  taking  a  view  at  a 
point  beyond  those  limits? 

It  cannot  be  successfully  maintained  that 
this  doctrine  of  jurisdiction  is  so  inelastic 
as  to  render  a  view,  ordered  by  the  coiirt  of 
one  county  to  be  taken  within  the  limits 
of  another,  void  for  want  of  territorial 
jurisdiction.  Where  both  parties  were  resi- 
dents of  Grafton  county  and  the  suit  waa 
brought  in  Belknap  county,  the  trial  in  the 
latter  county  was  not  arrested  when  the 
jurisdictional  irregularity  was  shown  on 
defendant's  motion  for  a  change  of  venue. 
The  decisive  question  in  that  case  was  what 
justice  required  under  the  circumstances. 
It  was  not  treated  as  a  fundamental  ques- 
tion of  jurisdiction.  Whitcher  v.  Union 
Grange  Fair  A.sso.  77  N.  H.  405,  92  Atl. 
735.  In  W^heeler  &  W.  Mfg.  Co.  v.  Wliit- 
comb,  62  N.  H.  411,  and  in  Bishop  v.  Silver 
Lake  Min.  Co.  62  N.  H.  455,  the  bringing 
of  an  action  in  a  wrong  county  was  not 
regarded  as  such  a  serious  defect  that  it 
could  not  be  transferred  to  the  proper 
coimty.  The  irregularity  was  capable  of 
being  obviated.  Reasonable  procedure 
justified  such  action.  St.  Louis  &  S.  F. . 
R.  Co.  V.  McBride,  141  U.  S.  127,  35  L.  ed. 
659,  11  Sup.  Ct.  Rep.  982.  If  the  case  of 
Little  V.  Dickinson,  29  N.  H.  56,  is  in  con- 
flict with  these  cases,  it  must  be  regarded 
as  overruled  by  them.  Indeed,  in  the 
present  case  the  trial  which  lasted  many 
days  was  held  in  Merrimack  county  for  the 
convenience  of  all  parties  concerned,  w-ith- 
out  objection  or  dissent  by  anyone. 

In  Kimball  v.  Fisk,  39  N.  H.  110,  122,  123, 
75  Am.  Dec.  213,  proceedings  for  the  ap- 
pointment of  a  guardian  of  an  insane  person 
Were  held  by  the  judge  of  probate  upon 
days  other  than  those  specified  by  the  stat- 
ute for  the  holding  of  the  probate  court; 
and,  in  holding  that  the  acts  of  the  judge 
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were  legal,  the  court  said:  ''If  it  should 
be  regarded  as  irregular  that  business  should 
be  done  by  the  judge  of  probate  on  days 
not  appointed  by  the  law,  still  this  is 
hardly  to  be  regarded  as  4  matter  affecting 
the  Jurisdiction  of  the  court  over  the  sub- 
ject-matter. If  the  proceedings  would  be 
set  aside  on  motion  seasonably  made  in  the 
probate  court,  or  in  chis  court  on  appeal, 
«till  the  court  has  not  acted  beyond  its 
jurisdiction.  The  defect  is  not  one  neces- 
sarily fatal,  since  it  may  be  waived  or 
released;  and  consequently,  so  long  as  the 
proceedings  remain,  and  are  not  set  aside 
on  motion  or  appeal,  all  parties  are  bound 
by  them,  and  they  cannot  be  treated  as 
nullities  when  they  are  incidentally  brought 
in  question." 

The  question  was  not  one  of  the  power  of 
the  court  to  act  upon  the  subject  presented, 
but  of  its  power  to  act  at  a  particular  time. 
It  was  a  question  of  procedure,  and  not  of 
jurisdiction.  A  similar  illustration  is  fur- 
nished by  Harris  v.  Parker,  66  K.  H.  324, 
23  Atl.  81,  where  it  was  claimed  that  the 
appointment  of  a  commissioner  in  insolvency 
was  unauthorized;  but  the  appellants,  hav- 
ing submitted  their  claims  to  him  with  a 
full  knowledge  of  the  facts,  were  held  to 
hare  waived  their  right  to  object  to  the 
appointment  made  by  a  court  having  juris- 
diction of  the  subject-matter.  See  also  State 
V.  Richmond,  26  N.  H.  232,  243;  Bruce  v. 
Cloutman,  45  N.  H.  37,  84  Am.  Dec.  Ill; 
Rowe  v.  Page,  54  N".  11.  190,  106;  White  v. 
White,  60  N.  H.  210;  Lombard  v.  Maguire 
Penniman  Co.  —  N.  H.  _,  99  Atl.  295; 
Sanderson  v.  Nashua,  44  X.  H.  492. 

It  may  be  said  that  these  cases  are  not 
directly  in  point  and  do  not  establish  the 
rule  that  a  view  may  be  properly  taken  in 
another  state.  They  show,  however,  that 
many  defects  of  a  jurisdictional  character 
«re  not  fundamental,  since  they  may  be 
obviated  by  the  consent  or  the  waiver  of 
the  parties,  and  that  it  is  not  true  in  an 
unqualified  sense  that  jurisdiction  may  not 
be  acquired  by  consent,  or  that  when  juris- 
diction of  the  subject-matter  and  the  par- 
ties is  once  acquired,  it  may  be  lost  by 
methods  of  procedure  in  the  trial,  which 
justice  clearly  requires.  If,  in  order  to 
ascertain  the  truth  upon  a  material  issue, 
the  judge  deemed  it  important  that,  as 
the  trier  of  the  fact,  he  should  personally 
inspect  the  relative  position  of  houses  and 
other  physical  objects  located  in  Massachu- 
setts, it  is  not  perceived  why  it  should  be 
held  that  he  was  absolutely  precluded  from 
doing  so,  because  the  case  w^as  pending 
within  the  territorial  limits  of  New  Hamp- 
shire. If,  while  trying  a  case  in  one  county 
he  can  order  the  jury  to  take  a  view  in 
another  county,  or  take  a  view  himself  in 
L.R.A.1917F. 


another  county  in  a  case  tried  without  a 
jury, — a  well -recognized  practice, — why  is 
he  or  tl^e  jury  entirelj'  disqualified  to  per- 
form the  same  act  across  the  geographical 
boundary  line  in  another  state?  The  only 
suggested  answer  is  that  it  is  inherently 
impossible  for  a  court  to  try  cases  beyond 
the  territorial  limits  of  its  jurisdiction. 
This  argument  is  based  upon  the  false  as- 
sumption that  a  view  is  equivalent  to  a 
judicial  trial,  while  it  is  apparent  that  the 
trial  is  in  fact  suspended  in  order  that  a 
view  may  be  taken.  The  presiding  justice 
does  not  often  accompany  the  jury  on  a 
view;  no  sworn  evidence  is  received,  and 
no  arguments  are  made.  | 

A  view,  therefore,  is  a  method  of  pro- 
cedure conducted  in  the  absence  of  the  court 
as  an  aid  in  the  ascertainment  of  the  truth 
from  the  physical  act  of  inspection,  which 
does  not  require  the  exercise  of  the  judicial 
powers  of  a  court  at  the  time  for  its  proper 
performance.  If  such  is  a  correct  exposition 
of  a  view  when  taken  within  the  state,  its 
essential  character  remains  when  it  occurs 
without  the  state.  The  territorial  jurisdic- 
tion of  the  court  is  as  fully  preserved  as  it 
is  when  the  court  admits  the  testimony  of  a 
civil  engineer  as  to  physical  conditions  ob- 
served by  him  in  another  state,  or  where 
maps,  plans,  and  photographs  are  intro- 
duced for  the  inspection  of  the  jury.  If 
for  any  reason  such  a  view  is  an  irregular- 
ity, it  may  be  waived,  and  was  waived  in 
this  case.    See  authorities,  supra. 

The  numerous  cases  referred  to  by  the 
libellant,  which  it  is  claimed  sustain  his 
contention,  are  not  of  convincing  importance. 
The  most  of  them  relate  to  orders  made 
beyond  the  limits  of  the  jurisdiction,  which 
it  was  held  were  of  a  judicial  character, 
and  many  of  which,  upon  that  question  even, 
are  open  to  serious  doubt;  as,  for  instance, 
the  case  of  Dunlap  v.  Rumph,  43  Okla. 
491,  143  Pac.  329,  where  it  was  held  that 
a  judge  could  not  approve  and  sign  a  "case- 
made"  while  he  was  in  Chicago,  although 
the  parties  agreed  that  if  was  correct,  and 
that  it  should  be  approved  by  him  in  that 
city;  in  Price  v.  Bay  less,  131  Ind.  437,  31 
N.  iE.  88,  it  was  held  that  a  judge  cannot 
issue  a  restraining  order  while  he  is  in 
Michigan;  in  Shaw  v.  Spencer,  67  Wash. 
•587,  107  Pac.  383,  that  a  judge  cannot  hear 
a  motion  for  a  new  trial  in  another  county; 
in  Buchanan  v.  Jones,  12  Ga.  612,  that  the 
granting  of  a  writ  of  certiorari  outside  the 
state  is  a  void  act;  in  Adams  v.  Kyzer,  61 
Miss.  407,  that  the  chancellor  for  one  dis- 
trict has  no  power  to  hear  and  determine 
a  motion  to  dissolve  an  injunction  in  an- 
other; in  Share  v.  Anderson,  7  Serg.  &  R. 
43,  10  Am.  Dec.  421,  that  a  justice  of  the 
peace  cannot  take  the  acknowledgment  of 
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a  deed  in  a  comity  for  which  he  was  not 
appointed,  but  see  Odiorne  v.  Mason,  9  N. 
H.  24;  in  Rainey  v.  Ridgeway,  151  Ala. 
532,  43  So.  843,  that  an  order  of  a  judge 
of  probate  extending  the  time  for  signing 
a  bill  of  exceptions  is  void  when  made  out- 
side the  limits  of  his  jurisdiction;  and  in 
Lee  V.  Wells,  15  Gray,  459,  that  a  judge 
of  probate  cannot  issue  a  warrant  of  in- 
solvency while  in  another  county.  Some  of 
the  cases  depend  upon  a  construction  of 
special  statutes.  Ex  parte  Parker,  6  S.  C. 
472;  Phillips  v.  Thralls,  26  Kan.  780;  Rock- 
ford,  R.  I.  &  St.  L.  R.  Co.  V.  Coppinger,  66 
111.  510.  The  case  of  State  v.  Hawthorn, 
134  La.  979,  64  So.  873,  was  an  indictment 
for  stealing  a  bull,  and  it  was  deemed 
important  by  both  parties  that  the  jury 
should  see  the  animal,  which  at  the  time 
of  the  trial  was  across  the  river,  in  the 
state  of  Mississippi.  The  court  denied  the 
request  of  both  parties  for  a  view,  and  upon 
appeal  it  was  held  that  no  error  appeared, 
the  court  saying:  "The  jury,  as  such, 
could  not  have  exercised  its  functions  in 
another  state,  where  also  it  would  have  been 
beyond  the  supervision  and  control  of  the 
court." 

W^hile  the  case  might  have  been  put 
upon  the  ground  that  the  trial  court  proper- 
ly exercised  its  discretion  in  denying  the 
request,  the  reason  given  in  the  opinion  is 
not  convincing;  since  the  only  function  the 
jury  could  exercise  in  Mississippi  was  that 
of  seeing  the  bull;  and  whether,  while  per- 
forming that  simple  act,  the  immediate 
supervision  of  the  court  would  be  neces- 
sary, is  not  apparent.  It  is  evidence  that 
the  foregoing  cases  have  little  bearing  upon 
the  present  case,  in  which  the  trial  court 
did  not  make  any  judicial  orders  or  conduct 
any  part  of  the  trial  in  another  jurisdiction. 

It  might  be  interesting  to  compare  the 
cases  above  referred  to  with  other  cases 
where  a  more  liberal  practice  seems  to  pre- 
vail; as,  for  instance.  Bate  Refrigerating 
Co.  v.  Gillette  (C.C.)  28  Fed.  673,  where  it 
was  held  to  be  the  universal  practice  to 
permit  a  master  to  act  outside  the  ter- 
ritorial jurisdiction  of  the  court  and  to  take 
testimony  in  foreign  countries.  This  was 
followed  in  Consolidated  Fastener  Co.  v. 
Columbian  Button  &  Fastener  Co.  (C.  C.) 
86  Fed.  54.  In  People  v.  Thorn,  156  N.  Y. 
286,  42  L.R.A.  368,  50  N.  E.  947,  it  was  held 
that  a  view  by  a  jury  of  the  premises  where 
the  crime  was  committed  is  not  a  part  of 
the  trial  in  such  a  sense  that  it  could  not 
be  taken  in  the  absence  of  the  respondent. 
If  an  action  is  brought  in  a  wrong  county, 
the  error  is  not  fatal.  With  the  consent 
of  the  parties  the  trial  may  proceed.  Bishop 
V.  Silver  Lake  Min.'  Co.  62  N.  H.  455.  But 
see  Mai  ins  v.  Dunraven  (1846)  9  Jur.  690, 
L.R.A.1917F. 


which  is  not  a  satisfactory  or  convincing 
decision. 

If  it  were  determined  that  for  some  juris- 
dictional reason  a  Xew  Hampshire  jury  is 
disqualified  to  take  a  view  outside  the  state, 
and  that  all  subsequent  proceedings  in  the 
case  before  the  same  jury  are  absolutely 
void,  though  no  one  raises  an  objection  on 
that  ground,  much  surprise  would  undoubt- 
edly be  created  among  the  resident  members 
of  the  profession;  for  the  practice  has  pre- 
vailed in  this  state  by  common  consent  and 
approval  for  many  years.  And  the  fact 
that  the  question  has  not  been  raised  or 
discussed  in  any  of  our  reported  cases  is 
cogent  evidence  that  it  has  not  been  deemed 
to  be  debatable.  State  v.  Sawtelle,  66  N.  H. 
488,  32  Atl.  831,  10  Am.  Crim.  Rep.  347, 
was  an  indictment  for  miu'der  in  the  first 
degree,  in  which  the  respondent  was  con- 
victed and  sentenced  to  be  hanged.  Able 
counsel  defended  him,  and  took  and  argued 
various  exceptions,  which  were  overruled. 
The  trial  was  presided  over  by  Chief  Justioe 
Doe  and  Associate  Justice  Bingham,  and 
during  its  progress  the  jury  were  sent  into 
the  state  of  Maine  to  view  localities  which 
it  was  claimed  were  material  to  the  issue 
on  trial.  No  one  seemed  to  have  entertained 
a  doubt  of  the  propriety  or  legality  of  the 
proceeding;  no  objections  were  interposed 
to  it.  If  it  had  been  understood  that  the 
fundamental  jurisdiction  of  the  court  was 
lost  or  suspended  in  consequence  of  the  view, 
it  is  unaccountable  that  in  a  case  of  such 
importance  that  objection  was  not  suggested 
or  entertained  by  anyone  connected  with  the 
trial.  Numerous  other  instances  have  been 
called  to  our  attention  where  juries  have 
taken  views  outside  the  state  with  the  con- 
sent of  the  parties;  in  fact,  it  is  not  inac- 
curate to  say  that  it  is  the  general  practice 
in  this  state,  whenever  the  court  deems 
it  useful  and  no  objection  is  interposed. 
Whether  it  is  an  irregularity  in  procedure 
for  the  reason  that  the  court  has  no  extra- 
territorial power,  and  may  not  be  able  to 
compel  the  parties  and  the  ofiicers  in  charge 
of  the  jury  to  go  outside  the  state,  is  not  a 
question  determinative  of  its  power  to  try 
the  case  and  render  judgment  therein; 
often  an  extraterritorial  view  has  been 
taken  with  the  consent  of  the  parties. 

"Where  a  court  has  jurisdiction  of  the 
cause  and  the  parties,  and  proceeds  erro- 
neously, the  judgment,  notwithstanding  the 
error,  is  binding  until  it  is  vacated  or  re- 
versed. This  distinction  is  well  settled." 
Smith  V.  Knowlton,  11  N.  H.  191. 

"When  it  is  once  made  to  appear  that  a 
court  has  jurisdiction  both  of  the  subject- 
matter  and  of  the  parties,  the  judgment 
which  it  pronounces  must  be  held  conclusive 
and  binding  upon  the  parties  thereto  and 
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their  privies,  notwitlistanding  the  court  may 
have  proceeded  irregularly,  or  erred  in  its 
application  of  the  law  to  the  case  before  it. 
It  is  a  general  rule  that  irregularities  in 
the  course  of  judicial  proceedings  do  not 
render  them  void."    Cooley,  Const.  Lim.  587. 

'Irregularities,  which  is  hut  another  word 
for  illegalities,  in  the  proceedings  in  an 
action,  furnish  everywhere  gi'ound  of  ex- 
ception to  the  party  whose  rights  are  af- 
fected by  them,  and  the  irregular  proceed- 
ings are  at  once  set  aside,  on  motion  of  the 
proper  party.  But  it  is  a  general  rule  that 
if  a  party  who  has  ground  to  move  the 
court  to  set  aside  any  process  or  proceeding 
of  any  kind  neglects  to  make  his  application 
in  a  reasonable  time,  after  the  facts  have 
come  to  his  knowledge,  he  is  deemed  to 
waive  the  exception  by  the  delay,  and  will 
be  forever  precluded  to  make  tlM  ofaj€ctioii 
afterwards."  State  y.  Richmond,  26  N.  H. 
232,  243. 

See  also  Sanderson  v.  Nashua,  44  N.  H. 
492;  Kimball  v.  Fisk,  39  N.  H.  119,  76  Am. 
Dec.  213;  State  v.  Buzzell,  69  N.  H.  66,  4 
Am.  Crim.  Rep.  410;  State  v.  Albee,  61  N. 
H.  423,  428,  60  Am.  Rep.  326;  State  v. 
Almy,  67  N.  EL  274,  280,  22  L.R.A.  744,  28 
Atl.  372. 

But  when  "the  court  does  not  possess  the 
legal  power  to  decide  the  question  involved, 
then  jurisdiction  cannot  be  acquired  by  con- 
sent.'*  Brown,  Jurisdiction  of  Courts,  §  47; 
Hobart  v.  Froat,  5  Duer,  672;  Smith  v, 
Knowlton,  11  N.  H.  191;  Morse  v.  Preaby, 
26  N.  H.  299;  Crowell  v.  Londonderry,  63 
N.  H.  42;  Warren  v.  Glynn,  37  N.  H.  340f 
Bickford  v.  Franconia,  73  N.  H.  194,  60  Atl, 
98;  Hutchinson  v.  Manchester  Street  R. 
Co.  73  N.  H.  271,  276,  60  Atl.  1011;  Fowler 
v.  Brooks,  64  N.  H.  423,  10  Am.  St.  Rep. 
425,  13  Atl.  417;  State  v.  Shattuck,  46  N.  H. 
205;  Voorhees  v.  Jackson,  10  Pet.  449,  473, 
9  L.  ed.  490;  1  Black,  Judgm.  §  244. 

As  it  appears  from  the  bill  of  exceptions 
that  the  libellant  took  no  exception  to  the 
granting  of  the  libellee's  motion  that  the 
court  take  a  view  of  the  premises  in  Mas- 
sachusetts, he  waived  his  right  to  object 
to  such  procedure,  even  if  it  is  conceded  that 
it  was  what  is  termed  an  "irregularity.'* 
And  as  the  territorial  jurisdiction  of  the 
court  was  not  lost  or  impaired  by  the  view 
in  such  a  sense  that  no  exception  would  be 
necessary  to  bring  the  matter  to  the  atten- 
tion of  the  court,  the  contention  of  the  libel- 
lant upon  this  point  is  unavailing. 

Whether  there  were  irregularities  at  the 
view  cannot  be  considered  at  this  stage  of 
the  case,  in  the  absence  of  any  objection 
and  the  exception  thereto.  It  has  been 
argued  that  certain  experiments  were  re- 
sorted to  at  the  view  which  were  improper 
and  onght  not  to  have  been  made.  As  no 
L.R.A.1917F. 


objection  was  made  to  that  practice  until 
after  the  decree  was  entered,  the  argument 
is  superfluous.  But  upon  the  question  of  the 
I  legality  of  experiments  made  while  a  view 
is  being  taken,  see  Flint  v.  Union  Water 
Power  Co.  73  N.  H.  483,  485,  62  Atl.  788; 
Concord  Land  &  Water  Power  Co.  v.  Clough, 
70  N.  H.  627,  47  Atl.  704.  The  claim  that 
the  libellant  had  no  opportunity  to  take 
the  necessary  exceptions  except  while  the 
court  was  in  Mas8achusetts  and  without 
power  to  act  judicially  is  without  merit, 
since  he  could  have  applied  to  the  court  in 
this  states  within  a  reasonable  time  for  the 
allowance  of  his  exception.  He  was  not  pre- 
vented from  making  the  attempt. 

Several  affidavits  of  persons  who  had  ex- 
amined the  premises  at  Magnolia,  to  the 
effect  it  was  physically  impossible  that  wit- 
tttMem  for  the  libellttnt  coonld  have  seen  what 
they  testified  they  saw,  were  introduced  in 
support  of  the  Ubellee's  motion  for  a  rehear- 
ing; and  it  appears  from  the  bill  of  excep- 
tions that  the  court  considered  them  in 
connection  with  the  .experiments  made  at  the 
view.  But  it  does  not  appear  that  they  were 
considered  as  independent  evidence.  So  far 
as  the  view  demonstrated  that  the  state- 
ments were  true^  it  is  not  apparent  what 
aubetaatlal  error  was  committed.  Moreover, 
it  is  to  be  noted  that  in  the  trial  of  divorce 
cases  "the  court  has  never  been  governed 
by  strict  rules  of  evidence  or  practice,  and 
has  always  exercised  a  broad  discretion,  as 
well  in  the  admission  of  evidence  as  in  other 
respects."  Warner  v.  Warner,  69  N.  H. 
137,  138,  44  Atl.  908. 

In  accordance  with  this  principle,  if  for 
ho  other  reason,  the  exception  to  the  use 
made  of  the  affidavits  by  the  court  must  be 
overruled. 

Several  exceptions  to  the  evidence  were 
regularly  taken  at  the  original  trial,  and 
are  now  insisted  upon.  But  they  do  not 
appear  to  be  of  sufficient  importance  to 
warrant  extended  discussion,  especially  in 
view  of  the  fact  that  the  strict  rules  of  evi- 
dence are  not  applicable  to  divorce  trials. 
Warner  v.  Warner,  supra. 

It  appears  that  petitions  to  the  probate 
court  for  Carroll  county  have  been  filed, 
asking  for  the  appointment  of  a  guardian 
of  the  minor  son  of  the  parties,  and  that 
subsequently  the  libellee  filed  in  the  superior 
court  a  petition  for  legal  separation  and 
maintenance,  and  for  the  custody  of  her 
minor  son.  By  agreement  of  the  parties 
the  question  is  transferred  in  this  case 
whether  the  probate  court  has  authority  to 
appoint  a  guardian  over  the  minor  son  pend- 
ing a  decision  upon  the  petition  filed  in  the 
superior  court.  No  orders  upon  these  pe- 
titions have  been  made  in  either  court. 
The    probate    court   has    not    appointed    a 
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guardian,  nor  has  the  superior  coiu-t  ap- 
pointed a  custodian.  That  the  probate  court 
has  power  generally  to  appoint  a  guardian 
of  a  minor  "whenever  there  is  occasion,"  of 
both  his  person  and  estate  (Pub.  Stat.  chap. 
178,  §§  1,  6)  is  not  denied;  nor  is  it  denied 
that  the  superior  court  in  a  divorce  proceed- 
ing may  appoint  a  temporary  or  per- 
ma'nent  custodian  of  the  child  of  the  parties 
(Pub.  Stat.  chap.  176,  §  4;  Laws  1907, 
chap.  31).  Whatever  distinction  there  may 
be  between  the  powers  and  duties  of  a 
guardian  and  those  of  a  custodian,  under 
the  statutes,  it  is  clear  that  it  was  the 
purpose  of  the  legislature  to  authorize  the 
superior  court  to  appoint  the  latter  in  a 
divorce  proceeding.  If  the  probate  court 
should,  as  it  probably  would,  appoint  the 


same  person  as  guardian,  the  contentions  of 

the  parties  upon  this  subject  would  doubt- 
less be  ended;  and  the  same  result  would 
be  reached  if  the  probate  court  should 
appoint  a  guardian  deemed  by  the  libellee 
to  be  unlit  for  the  trust,  since  upon  appeal 
to  the  superior  court  the  matter  of  guardian- 
ship would  be  finally  determined,  as  w^ell 
as  the  question  of  custody.  In  this  view 
of  the  matter  it  is  not  advisable  to  decide 
at  this  time  the  question,  which  is  some- 
what irregularly  presented,  as  it  may  be- 
come of  no  practical  importance  to  the 
parties. 

Exceptions  overruled;  libel  dismissed. 

All  concur. 


Annotation— 'View  outside  the  territorial  jnriidiotion. 


The  decision  in  Cakpenter  v.  Carpen- 
ter, ante,  974,  that  a  judge  trying  a 
divorce  case  mav  take  a  Tiew  without  the 

mi 

state  seems  to  be  without  anv  direct 
authority,  although,  as  will  be  seen  from 
the  opinion,  the  court  states  that  in  the 
important  murder  case  of  State  v.  Saw- 
telle  (1891)  66  N.  H.  488,  32  Atl.  831, 
10  Am.  Crim.  Rep.  347,  the  jury  were 
sent  into  the  state  of  Maine  to  take  a 
view,  and  that  "no  one  seemed  to  have 
entertained  a  doubt  of  the  propriety  or 
legality  of  the  proceeding;  no  objections 
were  interposed  to  it." 

In  State  v.  Hawthorn  (1914)  134  La. 
979,  64  So.  873,  it  was  held  that  the  trial 
judge  properly  refused  to  permit  th§ 
jury  to  go  into,  the  state  of  Mississippi 
to  view  a  bull  alleged  to  have  been  stolen 
by  the  defendant  in  the  state  of  Ijouisi- 
ana.  The  court  said:  **The  district 
attorney  made  and  the  defendant  joined 
in  the  request,  which  was  overruled  by 
the  judge  on  the  ground  that  the  locus 
of  the  animal  was  out  of  the  jurisdiction 
of  the  court.  We  think  that  there  was 
no  error  in  the  ruling.  The  jury,  as  such, 
could  not  have  exercised  its  functions 
in  another  state,  where  also  it  would  have 
been  beyond  the  supervision  and  control 
of  the  court.  The  bull  was  beyond  the 
jurisdiction  of  the  court,  and,  if  the 
animal  was  not  brought  to  the  Louisiana 
side  of  the  river,  it  was  not  the  fault 
of  the  judge." 

In  England  it  is  sufficient  ground  for 
change  of  venue  that  a  view  will  be  nec- 
essary in  the  county  to  which  the  change 
is  desired. 

Thus,  in  Malins  v.  Dunraven  (1845)  9 

Jur.    (Eng.)     690,    where    one    of    the 

grounds  on  which  a  change  of  venue  was 
L.R.A.1917F. 


asked  to  another  county  was  that  a  view 
would  be  necessary  in  such  other  county, 
it  was  held  that  the  court  could  not 
direct  a  view  out  of  the  county  even  by 
consent. 

So,  in  Reg.  v.  Sheldon  (1875)  32  L.  T. 
N.  S.  (Eng.)  27,  it  was  held  to  be  a  sutti- 
cient  reason  for  a  change  of  venue  in  a 
criminal  case  that  a  view  would  be  nec- 
essary in  another  county. 

It  has  been  held  under  statute,  how- 
ever, that  a  view  may  be  granted  out  of 
the  county.  Thus,  in  People  v.  Bush 
(1887)  71  CaL  602,  12  Pac.  781,  it  was 
held  that  there  was  no  error  in  a  homi- 
cide case,  where  there  had  been  a  change 
of  venue,  to  cause  a  view  to  be  taken  out 
of  the  county  of  trial,  where  the  statute 
authorized  a  view  of  any  place,  etc. 

Similarly  it  was  held  proper  to  order 
a  view  without  the  county,  where  the 
statute  authorized  a  view  "whenever,  in 
the  opinion  of  the  court,  it  is  proper  for 
the  jurors  to  have  a  view  of  the  place 
at  which  any  material  fact  occurred." 
Jones  V.  State  (1894)  51  Ohio  St.  331,  38 
N.  E.  79,  where  the  court  said:  "The 
words  are  broad  enough  to  authorize  a 
jury  to  be  sent  anywhere,  and  no  reason 
is  apparent  why  a  jury  might  not  be  sent 
to  any  place  where  a  material  fact 
occurred,  if  within  the  jurisdiction  of 
this  state." 

In  Young  v.  Pennsylvania  F.  Ins.  Co 
(1916)  269  Mo.  1,  187  S.  W.  856,  where 
it  was  held  that  there  was  no  error  in 
the  refusal  of  the  trial  court  to  order 
a  view  in  a  certain  city  (out  of  the  coun- 
ty), it  does  not  appear  whether  the  case 
was  governed  by  statute  or  not,  nor 
whether  the  lack  of  power  given  as  the 
reason  of  the  trial  court's  decision  was 
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ihat  the  place  was  out  of  the  county  or 
not.  The  court  there  said:  "Whilst  it 
is  true  the  trial  court  seems  to  have  put 
his  refusal  upon  the  ground  that  he  was 
not  empowered  to  make  such  an  order, 
yet,  although  he  put  it  upon  that  ground, 
his  refusal  amounted  to  nothing  more 
than  a  denial  to  defendant  of  a  mere 
discretionary  right,  and  if  under  the 
facts  there  was  no  abuse  of  a  sound  legal 
discretion  in  the  refusal,  the  defendant  is 
not  harmed  by  the  statement  of  an 
erroneous  ground  by  the  court.  The 
refusal,  upon  whatever  ground  put,  was 


not  an  abuse  of  a  sound  legal  discretion. 
The  court  should  not  have  stopped  the 
trial  of  this  case  for  practically  two  or 
three  days  to  permit  a  jury  to  go  from 
Mexico,  Missouri,  to  St.  Louis,  Missouri, 
to  examine  the  wreckage  of  this  house." 
For  the  general  subject  of  view  by 
jury,  see  the  note  to  People  v.  Thorn,  42 
L.R.A.  368.  For  unauthorized  view  by 
juror  or  jury  as  ground  for  new  trial 
or  reversal,  see  the  note  to  DriscoU  v. 
Gatcomb,  L.R.A.1916B,  702. 

D,    D,    O, 


NBW   JERSEY   COtTRT   OF  ERRORS 
AND   APPEAIjS. 

STATE  OF  NEW  JERSEY,  Plff.  in  Err., 

v. 

FREDERICK  HART. 

(—  N.  J.  — ,  101  AU.  278.) 

Crlminiil   law  —  right  of  state  to  re* 
view  acquittal. 

A  writ  of  error  does  not  lie  to  review  an 
acquittal  in  a  criminal  case  even  though  it 
was  due  to  error,  where  the  Constitution 
provides  that  no  person  shall  after  an  ac- 
quittal be  tried  for  the  same  offense. 
For  other  eases,  see  Appeal  and  Error.  I,  c, 

in  Dig,  1-52  N,  8. 

(June  18,  1917.) 

I?  RROR  to  the  Supreme  Court  to  review 
J  its  judgment  dismissing  a  writ  of  error 
to  review  a  judgment  of  the  Court  of  Quar- 
ter Sessions  fur  Mercer  County  acquitting 
defendant  of  the  crime  of  seduction.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
*  Mr.  Martin  P.  Bevlin,  for  tlie  State: 

The  state  has,  at  common  law,  the  right 
to  a  writ  of  error  to  review  the  law  as  laid 
down  hy  the  lower  court,  particularly  when 
its  application  of  the  law  controls  an  ac- 
quittal of  a  defendant. 

Winchester's  CabC,  Cro.  Car.  604,  70  Eng. 
Reprint,  1035;  Rex  ex  rel.  Wyndhfim  v.  | 
Mann,  4  I^faule  &  S.  337,  105  Eng.  Reprint, 
858;  Rex  ex  rel.  Mills  v.  Brice,  1  Chitty, 
354;  Reg.  v.  Millis,  10  Clark  &  F.  534,  8 
Eng.  Reprint,  844,  8  Jur.  717,  17  Eng.  Rul. 
Cas.  60;  Reg.  v.  Chadwick,  11  Q.  B.  205, 
110  Eng.  Reprint,  452,  17  L.  J.  Mag.  Cas. 

Xote.  —  The  constitutionalitv  of  a  stat- 
ute  giving  the  state  the  right  to  appeal  in 
a  criminal  case  is  considered  in  the  note  to 
Ex  parte  Bornee,  L.R.A.ldl6F,  1093. 

Generally  as  to  the  right  of  a  state  to  ap- 
peal in  "a,  criminal  case,  see  note  to  People 
ex  rel.  Hodson  v.  Miner,  19  L.R.A.  342. 
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N.  S.  33,  12  Jur.  174,  2  Cox,  G.  C.  381; 
Reg.  V.  Houston,  2  Craw,  k  D.  (Ir.)  191; 
StatA  ▼.  Buchanan,  6  Harr.  k  J.  317,  9 
Am.  Dec.  534;  Com.  v.  Capp,  48  Pa.  53; 
People  v.  Stone,  9  Wend.  182;  People  v. 
Mather,  4  Wend.  229,  21  Am.  Dec.  122; 
People  y.  Corning,  2  N.  Y.  9,  49  Am.  Dec. 
364 ;  State  v.  Zabriskte,  43  N.  J.  L.  369,  43 
N.  J.  L.  640,  89  Am.  Rep.  610;  State  v. 
Meyer,  66  N.  J.  L.  233,  52  L.R.A.  346,  47 
Atl.  485. 

Mr.  Wllltam  J.  Crossley  for  defendant 
in  error: 

Kallsch,  J.,  delivered  the  opinion  of  the 
court: 

Tlie  defendant  in  error  was  indicted  for 
seduction.  On  his  trial  in  the  quarter  ses* 
sions  court  of  Mercer  county  the  trial  judge 
directed  the  jury  to  acquit  him.  The  state 
sued  out  a  writ  of  error  in  the  supreme 
court  to  the  court  of  quarter  sessions,  which 
writ  was  dismissed  hy  the  supreme  court 
upon  the  ground  that,  in  order  for  the  state 
to  secure  a  review  of  a  trial  error,  it  must 
he  ahle  to  have  a  hill  of  exceptions  and  a 
writ  of  error  hased  thereon  to  remove  the 
case  to  that  court,  and  since  the  statute 
makes  no  such  provision,  and  there  heing 
no  such  practice  at  common  law  as  a  writ 
of  error  in  favor  of  the  Crown  after  an 
acquittal  on  the  merits,  the  writ  was  im- 
properly sued  out.  The  state  now  brings 
the  record  up  for  review  before  us  on  a  writ 
of  error  sued  out  of  this  court  to  the  su- 
preme court.  At  common  law  a  bill  of  ex- 
ceptions was  not  allowable  in  a  criminal 
case.  Error  was  as;«ignable  only  upon  the 
record.  The  bill  of  exceptions  had  its  origin 
in  the  Statute  Westm.  II.  13  Edw.  I.  chap. 
31. 

Tidd,  in  vol.  2  on  Practice,  p.  911,  in 
commenting  on  this  statute,  says:  "This 
statute  extends  to  inferior  courts,  and  to 
trials  at  bar,  as  well  as  those  at  nisi  prius; 
but  it  has  been  doubted  whether  the  statute 
extends  to  criminal  cases." 
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In  Rex  ▼.  York,  Willes,  Rep.  633,  125 
Eng.  Reprint,  1306,  Lord  Chief  Justice 
Willes,  in  discussing  the  scope  of  chapter  31, 
on  page  535,  says:  "My  brother  Abney  cited 
2  Co.  Inst.  424,  and  Savile,  2,  where  it  was 
holden  that  the  Statute  of  Westm.  II.  chap. 
30,  concerning  nisi  prius,  does  not  extend  to 
the  King,  and  that  although  the  act  is  gen- 
eral, yet  a  nisi  prius  cannot  be  granted 
where  the  King  is  a  party,  or  where  the  mat- 
ter toucheth  the  right  of  the  King,  without 
a  special  warrant  from  the  King  or  the  con- 
sent of  the  Attorney  General.  He  said  like- 
wise that  chapter  31  of  the  same  act,  con- 
cerning bills  of  exceptions,  was  never 
thought  to  extend  to  the  Crown.  And  he 
mentioned  some  cases  where  such  pleas  had 
been  denied,  and  said  that  he  thought  that 
the  Stat.  9  Anne,  chap.  20,  extending  this 
statute  to  writs  of  mandamus,  etc.,  rather 
strengthened  the  objection." 

In  2  Inst.  427,  Lord  Coke  says:  "This 
act  doth  extend  as  well  to  the  demandant 
or  plaintiff  as  to  the  tenant  or  defendant 
in  all  actions  real,  personal,  or  mixed." 

And  in  Rex  v.  Preston-on-the-Hill,  Cas. 
t.  Hardw.  249,  95  Eng.  Reprint,  160,  Lord 
Hardwicke  on  page  251,  on  an  information 
in  the  court  of  exchequer,  said  that  when  he 
was  attorney  general  he  had  known  a  bill 
of  exceptions  allowed,  ''but  then,"  said  his 
Lordship,  "they  are  properly  civil  suits  for 
the  King's  debt,"  etc.  But  a  bill  of  excep- 
tions cannot  be  allowed  by  the  justices  of 
peace  at  the  quarter  sessions  on  the  hearing 
of  an  appeal  against  an  order  of  removal. 

In  Vane's  Case,  1  Lev.  68,  83  Eng.  Re- 
print, 300,  J.  Kelyng  15,  84  Eng.  Reprint, 
1060,  Sid.  85,  82  Eng.  Reprint,  985,  who 
was  tried  for  high  treason,  the  court  re- 
fused to  seal  a  bill  of  exceptions,  because, 
they  said,  criminal  cases  were  not  within 
the  statute,  but  only  actions  between  party 
and  party.  This  matter  is  fully  discussed 
in  a  learned  and  exhaustive  note  by  Mr. 
Evans  in  volume  3  of  Evans's  Statutes,  pp. 
341  et  seq.,  1829  ed.  On  page  342  the 
learned  commentator  says:  "From  the  lan- 
guage of  the  statute  itself,  I  certainly 
should  not  infer  its  application  to  criminal 
cases.  .  .  .  The  general  feeling  of  the 
profession  upon  the  subject  is  most  strong- 
ly evinced  by  the  fact  of  no  such  bill  of 
exceptions  having  been  tendered  for  a  very 
long  period  of  time,  although  many  import- 
ant questions  of  criminal  law  have  been 
discussed  with  great  warmth,  and  with 
strong  feelings  of  opposition  to  the  opinions 
of  the  court,  of  which  the  much  agitated 
question  of  the  functions  of  the  jury  in 
cases  of  libel  previous  to  the  Statute  of 
George  III.  is  perhaps  the  most  prominent 
instance." 

Chitty,  in  volume  1  of  his  excellent  trea- 
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tise  on  Criminal  Law,  on  page  508,  says: 
"When  an  exception  is  made  by  any  party 
to  a  witness  which  is  overruled  by  the  court, 
the  opposite  side  have,  at  least  in  civil  pro- 
ceedings, the  power  of  appealing  from  his 
decision  by  tendering  a  bill  of  exceptions. 
This  document  the  judge  must  in  civil  cases 
seal  by  virtue  of  13  Edw.  I.  chap.  31,  and 
it  will  operate  like  a  writ  of  error.  But 
it  seems  to  be  the  better  opinion  that  this 
provision  does  not  extend  to  any  criminal 
case,  and  is  certainly  inadmissible  on  indict- 
ments for  treason  and  felony.  It  has  in- 
deed been  allowed  on  an  indictment  for  a 
misdemeanor,  but  the  propriety  of  this 
allowance   has   been   disputed." 

In  Alleyne's  Case,  Dears.  C.  C.  1852-1856, 
Lord  Campbell,  Ch.  J.,  on  page  509,  says: 
"A  bill  of  exceptions  eould  not  lie,  for  the 
Statute  of  Westminster  II.  is  confined  to 
civil  cases." 

Under  the  ancient  English  practice,  trial 
errors  in  criminal  cases  were,  reviewable  by 
the  taking  of  a  special  verdict  or  by  a  case 
reserved,  which  is  illustrated  by  the  follow- 
ing instances :  In  Rex  v.  Hodgson,  1  I>eacii . 
C.  L^  6,  a  case  decided  in  1730,  there  vras 
a  special  verdict  upon  an  indictment  against 
several  defendants  jointly  indicted,  tried, 
and  convicted.  The  question  was  whether 
under  the  evidence  they  were  all  equally 
guilty.  The  report  of  the  case  states:  **In 
order  to  avoid  the  expense  which  attends 
the  drawing  up  and  arguing  a  special  ver- 
dict, the  counsel  agreed  to  submit  the  point 
to  the  consideration  of  the  judges  in  the 
shape  of  a  reserved  case." 

In  Reg.  V.  Bernard,  1  Fost.  &  F.  252,  the 
defendant's  attorney  submitted  seven  legal 
questions  to  the  trial  court  to  be  reserved, 
the  seventh  of  which  was  concerning  a  cer- 
tain letter  which  was  claimed  to  have  been 
improperly  received  in  evidence,  upon  which 
Lord  Campbell,  Ch.  J.,  sitting  with  Pollock, 
C.  B.,  Erie,  J.,  and  Crowder,  J.,  and  a  jury, 
remarked:  "There  appears  to  be  no  objec- 
tion to  reserving  any  of  those  points  except 
the  seventh ;  but  that  point,  as  you  must  be 
aware,  was  argued  before  us,  and  we  were 
unanimously  of  opinion  that  the  letter  was 
admissible.  All  the  other  points  which  you 
have  raised  are  very  fit  indeed  for  the  con- 
sideration of  the  fifteen  judges." 

And  so  it  was  held  by  the  courts  of  the 
state  of  New  York  prior  to  the  passage  of  a 
statute  providing  for  bills  of  exceptions  in 
criminal  cases,  that  no  bill  of  exceptions 
could  be  taken  in  a  criminal  case.  People 
V.  Holbrook,  13  Johns.  90;  People  v.  Ver- 
milyea,  7  Cow.  108;  Ex  parte  Barker,  7 
Cow.  143. 

A  consideration  of  the  history  of  the 
origin  and  development  of  bills  of  exceptions 
in  this  state  is  highly  important  as  bearing 
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upon  the  question  as  to  what  the  common 
law  was  pn  the  subject  prior  to  the  Consti- 
tution of  1776. 

The  first  act  relating  to  bills  of  exceptions 
was  passed  in  1707,  and  is  to  be  found  in 
Patterson's  Laws,  p.  245,  entitled  "An  Act 
Directing  Bills  of  Exceptions  to  Be  Sealed." 
This  act,  though  somewhat  narrower  in  its 
terms  than  the  English  Parent  Act  of  West- 
minster II.  in  that  the  New  Jersey  statute 
confines  its  operation  to  causes  where  a 
writ  of  error  lies  to  a  higher  court,  whereas 
the  English  statute  is  general  in  that  re- 
gard. In  all  other  respects,  however,  the 
Act  ol  1797  is,  in  substance,  a  copy  of  the 
earlier  English  statute. 

An  examination  of  the  early  reports  of 
criminal  cases  in  this  state  shows  an  ab- 
sence of  bills  of  exceptions  in  such  cases 
until  1849,  when  in  West  v.  State,  22  N.  J. 
L.  212,  for  the  first  time,  manifestly,  in  a 
criminal  case  under  review,  with  a  return 
of  the  record,  came  a  bill  of  exceptions, 
which  the  reporter  says  was  signed  by  vir- 
tue of  the  Act  of  1848. 

Ix)oking  into  the  practice  which  prevailed 
in  criminal  cases  in  this  state  prior  to  the 
passage  of  the  Act  of  1848,  we  find  that  it 
was  analogous  to  the  practice  which  pre- 
vailed in  England  before  the  Revolution  of 
1776,  so  far  as  it  was  consonant  with  our 
changed  form  of  government.  The  practice 
was  for  the  trial  judge  or  court  to  take  a 
special  verdict,  reserving  the  questions  of 
law  for  the  opinion  of  the  judges,  or  to 
certify  a  stated  case  asking  for  an  advisory 
opinion.  See  State  v.  Guild,  10  N.  J.  L. 
175,  18  Am.  Dec.  404. 

That  the  consensus  of  opinion  of  both 
bench  and  bar  of  this  state  was  that  the  act 
of  1797  did  not  provide  for  bills  of  excep- 
tions in  criminal  cases  is  not  only  confirmed 
by  the  practice  above  alluded  to,  but  also 
by  the  Statute  of  1848  (Pamph.  Laws,  1848, 
p.  226),  entitled  "An  Act  Directing  Bills 
of  Exceptions  to  Be  Sealed  in  Certain  Crim- 
inal Cases.'' 

Section  1  of  this  act  declares :  "That  the 
act  entitled  'An  Act  Directing  Bills  of  Ex- 
ceptions to  Be  Sealed'  passed  March  7,  1797, 
and  each  and  every  of  the  provisions  there- 
of, shall  be  taken,  deemed  and  adjudged  to 
extend  to  trials  of  indictments^  for  crimes 
and  misdemeanors  which  by  law  are  punish- 
able by  imprisonment  at  hard  labor." 

Section  2  of  the  act  provides  for  the  tak- 
ing of  an  exception  on  the  trial  of  an  in- 
dictment for  any  crime  or  misdemeanor 
included  within  the  provisions  of  the  first 
section  of  the  act,  and  for  the  return  of  the 
bills  of  exceptions,  with  a  writ  of  error. 

In  1855  the  legislature  by  an  act  entitled 
''A  Supplement  to  an  Act  Approved  April 
the  16th,  1846,  and  Entitled  'An  Act  Regu- 
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lating  Proceedings  and  Trials  in  Criminal 
Cases,' "  declared  that  the  act  passed  in 
1797  shall  be  taken,  deemed,  and  adjudged 
to  extend  to  trials  of  indictment  for  treason, 
murder,  or  other  crimes  punishable  with 
death,  misprision  of  treason,  manslaughter, 
*  sodomy,  rape,  arson,  burglary,  robbery,  for- 
gery, perjury,  and  subornation  of  perjury, 
and  in  express  terms  repealed  the  Act  of 
1848.     Pamph.  Laws,  1855,  p.  648. 

It  is  obvious  that  the  effect  of  this  dec- 
laration of  the  legislature  and  the  repeal 
of  the  Act  of  1848  precluded  the  taking  of 
bills  of  exceptions  in  cases  of  misdemeanor, 
and  not  mentioned  in  the  above  category  of 
crimes. 

In  1863  the  legislature,  after  declaring 
that  the  Act  of  1797  shall  apply  to  criminal 
cases,  extended  the  right  to  a  bill  of  excep- 
tions on  the  trial  of  any  indictment  for  any 
crime  or  misdemeanor.  Pamph.  Laws,  1863, 
p.  311;  Nixon's  Dig.  p.  228,  KJ  49,  60. 

By  §  90  of  the  Criminal  Practice  Act  of 
the  Revision  of  1877,  p.  284,  it  is  provided 
that  §§  242-246  of  the  act  entitled  "An 
Act  to  Regulate  the  Practice  of  Courts  of 
Law"  shall  be  deemed  taken  and  adjudged 
to  extend  to  trials  of  indictment  for  crimes 
and  misdemeanors  which  by  law  are  punish- 
able by  imprisonment  at  hard  labor.  This 
obviously  left  all  cases  of  misdemeanor,  pun- 
ishable by  fine  only  or  by  imprisonment 
only,  or  by  fine  and  imprisonment,  without 
the  benefit  of  bills  of  exceptions.  But  by  a 
later  statute  found  in  the  Revision  of  1877, 
p.  1298,  §  90  of  the  Criminal  Practice  Act 
was  repealed,  and  §  91  of  the  same  act  was 
amended,  with  the  result  that  bills  of  ex- 
ceptions for  trial  errors  are  allowable  "on 
the  trial  of  any  indictment  ...  in  any 
court  of  this  state,  for  any  crime  or  misde- 
meanor." It  is  to  be  noted  that  the  right 
of  review  for  trial  errors  on  bills  of  excep- 
tions in  criminal  cases  is  given  by  the  stat- 
ute A  this  state  solely  to  the  defendant. 

These  statutes  were  enacted  after  the 
adoption  of  the  Constitution  of  1844.  They 
essentially  broadened  the  operation  of  a 
writ  of  error  in  favor  of  a  person  convicted 
of  crime. 

In  view  of  the  constitutional  provision 
(art.  1,  ^  10)  that  no  person  shall,  after 
an  acquittal,  be  tried  for  the  same  offense, 
it  is  clear  that  it  is  not  within  the  consti- 
tutional power  of  legislative  authority  to 
confer  by  statute  any  such  right  on  the 
state. 

It  is  no  answer  to  the  prosecutor's  claim 
to  the  right  to  review  a  trial  error  to  say 
that,  because  the  Crown  at  common  law 
was  not  entitled  to  a  bill  of  exceptions  in  a 
criminal  case,  therefore  no  writ  of  error 
would  lie  in  its  behalf.  For  it  has  already 
been  sufficiently  pointed  out  that  bills  of 
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exceptions  in  criminal  cases  were  unknown 
to  the  common  law,  and  to  the  criminal 
procedure  of  this  state  until  the  Statute  of 
1848.  But  as  to  the  right  of  the  Cro\^Ti  to 
a  writ  of  error  at  common  law  for  a  trial 
error  in  a  criminal  case,  there  seems  to  be, 
some  diversity  of  opinion.  It  is  the  con- 
sensus of  judicial  opinion  that  the  sole 
function  of  a  writ  of  error  at  common  law 
was  to  bring  up  for  review  errors  appearing 
on  the  face  of  the  record.  In  Rex  v.  Wilkes, 
4  Burr.  2550,  98  Eng.  Reprint,  339,  Lord 
Mansfield,  inter  alia,  said:  'Till  the  third 
of  Queen  Anne,  a  writ  of  error  in  any  crim- 
inal case  was  held  to  be  merely  ex  gratia. 
.  .  .  But  in  the  third  of  Queen  Anne  ten 
of  the  judges  were  of  opinion  'that  in  all 
cases  under  treason  and  felony,  a  w^rit  of 
error  was  not  merely  of  grace,  but  ought 
to  be  granted/  ...  It  cannot  issue 
now  without  a  fiat  from  the  Attorney  Gen- 
eral, who  always  examines  whether  it  be 
sought  merely  for  delay  or  upon  a  probable 
error.  ...  In  a  misdemeanor,  if  there 
be  a  probable  cause,  it  ought  not  to  be  de- 
nied; this  court  would  order  the  Attorney 
General  to  grant  his  fiat.  But,  be  the  error 
ever  so  manifest  in  treason  or  felon v,  the 
King's  pleasure  to  deny  the  writ  is  con- 
clusive." 

Tlie  headnote  to  the  case  Re  Piggott,  de- 
cided in  1868,  11  Cox,  C.  C.  311,  reads: 
"Tlie  granting  of  a  writ  of  error  is  part  of 
the  prerogative  of  the  Crown.  If,  there- 
fore, the  Attorney  General  of  England  or 
the  Ix>rd  Lieutenant  of  Ireland  refuse  to 
grant  it,  the  Lord  Chancellor  has  no  juris- 
diction to  review  that  decision." 

Bishop,  in  the  second  edition  of  his  valu- 
able treatise  on  Criminal  Procedure  (vol.  1, 
§  1191 ) ,  in  commenting  on  the  English  prac- 
tice relating  to  the  writ  of  error,  says :  "It 
never  was  granted  except  when  the  King, 
from  justice  when  there  really  was  error, 
or  from  favor  where  there  was  no  error, 
was  willing  the  judgment  should  be  re- 
versed. After  writ  of  error  granted,  the 
Attorney  General  never  made  any  opposi- 
tion because  either  he  had  certified  there 
was  error  and  then  he  could  not  argue 
against  his  own  certificate,  or  the  Crown 
meant  to  show  favor,  and  then  he  had 
orders  not  to  oppose.  Tlie  King,  who  alone 
was  concerned  as  prosecutor,  and  who  had 
the  absolute  power  of  pardon,  having  thus 
expressed  his  willingness  that  the  judgment 
should  be  reversed,  the  court  of  Kind's 
Bench  reversed  it  upon  very  sliglit  and 
trivial  objections,  which  could  not  have  pre- 
vailed if  any  opposition  had  been  made,  or 
if  the  precedent  had  been  of  any  conse- 
quence." 

But  enough  has  been  said  to  demonstrate 
that  a  writ  of  error  even  in  a  case  of  mis- 
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demeanor  did  not,  under  the  English  prac- 
tice, issue,  as  a  matter  of  course,  upon  the 
application  of  a  convicted  defendant,  and 
that  the  writ  was  resorted  to  by  the  Crown 
to  show  favor  to  the  convicted  person,  and 
to  bring  about  a  reversal  of  the  judgment 
against  him.  Singularly  enough  it  does  not 
appear  that  the  writ  was  ever  used  by  the 
Attorney  General  to  reverse  a  judgment  of 
acquittal,  until  the  cases  of  Reg.  v.  Mills, 
10  Clark  &  F.  534,  8  Eng.  Reprint,  844,  8 
Jur,  717,  17  Eng.  Rul.  Cas.  66,  decided  in 
1843,  Reg.  V.  Chadwick,  11  Q.  B.  205,  116 
Eng.  Reprint,  452,  17  L.  J.  Mag.  Cas.  N.  S. 
33,  12  Jur,  174,  2  Cox,  C.  C.  381,  decided  in 
1846,  and  Reg,  v.  Houston,  2  Craw.  &  D. 
191,  the  latter  case  being  a  judgment  on  de- 
murrer in  favor  of  the  defendant.  In  none 
of  these  cases  was  the  question  raised  aa 
to  the  right  of  the  Attorney  General  to  take 
the  writ.  And  because  of  this  situation 
counsel  for  the  state  argues  that  it  must 
be  accepted  as  a  fact  that  the  right  of  the 
Crown  to  take  the  vn-it  in  case  of  an  ac- 
quittal is  indisputable. 

To  a  similar  contention  of  counsel  made 
in  People  v.  Corning,  2  N.  Y.  9,  49  Am.  Dec. 
364,  dealing  with  the  precise  question  under 
discussion,  the  court  of  appeals,  through 
Bronson,  J.  (2  N.  Y.  on  page  17),  said: 
"The  weight  of  authority  seems  to  be 
against  the  right  of  the  government  to 
bring  error  in  a  criminal  case.  The  absence 
of  any  precedent  for  it,  either  here  or  in 
England,  until  within  a  very  recent  period, 
fully  counterbalances,  if  it  does  not  out- 
weigh, the  fact  that  the  right  has  lately 
been  exercised  in  a  few  instances  without 
objection.  And  in  three  of  the  four  states 
where  the  question  has  been  made  the  courts 
have  decided  that  the  right  does  not  exist.'* 

But  even  if  it  assumed  that,  it  was  the 
practice  in  England  for  the  Attorney  Gen- 
eral to  take  a  writ  of  error  in  a  criminal 
case,  where  the  defendant  was  acquitted, 
we  must  not  overlook  the  fact  that  this 
power  so  exercised  sprung  from  a  govern- 
mental policy  to  carry  out  the  royal  pre- 
rogative of  the  King,  and  was  used  either 
to  favor  or  oppress  a  subject.  Such  a  policy 
could  not,  consistently  with  our  free  form  of 
government,  have  become  embedded  in  the 
administration  of  law  in  this  state.  And 
while  we  recognize  in  full  measure  the  func- 
tions of  a  writ  of  error  as  they  existed  at 
common  law  up  to  the  time  of  the  adoption 
of  the  Constitution  of  1776,  the  procedure 
relating  thereto  is  of  statutory  regulation. 

Whatever  doubt  may  exist  whether  the 
King  under  the  common  law  could  have  a 
writ  of  error  in  a  criminal  case  after  judg- 
ment of  acquittal  of  the  defendant,  it  has 
been,  as  declared  in  the  opinion  of  the  su- 
preme court,  the  unquestioned  practice  in 
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this  state,  recognized  and  acquiesced  in  by 
bench  and  bar,  that  no  such  writ  would  lie 
in  favor  of  the  state  to  review  a  judgment 
of  acquittal.  Since  the  Constitution  de- 
clares that  no  person  shall,  after  an  acquit- 
tal, be  tried  for  the  same  offense,  no  legis- 
lation can  be  constitutionally  enacted  giving 
the  rigbt  of  review  in  cases  where  there  has 
been  an  acquittal. 

Counsel  for  the  state  argues  that  the 
word  "acquittar*  in  the  Constitution  signi- 
fies legal  acquittal,  and  that,  where  it  ap- 
pears that  a  trial  error  has  occurred  which 
lod  to  an  acquittal,  it  cannot  be  properly 
said  that  there  was  an  acquittal  within 
the  meaning  of  the  constitutional  sense  of 
the  word.  To  adopt  this  view  would  lead 
to  a  nullification  of  the  benefit  of  the  consti- 
tutional provision.  The  obvious  design  of 
the  framers  of  the  Constitution  was  to  pre- 
vent oppression.  Where  an  acquittal  is  had 
in  a  court  of  competent  jurisdiction  having 
jurisdiction  of  the  person  and  the  crime 
livith  which  he  is  charged,  it  is  an  acquittal 
within  the  meaning  of  the  constitutional 
provision,  even  though  such  acquittal  was 
the  product  of  trial  errors. 

In  the  case  of  State  v.  Meyer,  65  N.  J.  L. 
233,  52  L.R.A.  346,  47  Atl.  485,  the  defend- 
ant was  convicted  in  the  coiurt  of  quarter 


sessions,  and  took  a  writ  of  error  to  the 
supreme  court,  where  the  judgment  of  the 
quarter  sessions  was  reversed.  Thereupon 
the  prosecutor  of  the  pleas  sued  out  a  writ 
of  error  from  tliis  court  to  reverse  the  judg- 
ment of  the  supreme  court,  and  the  defend- 
ant moved  to  dismiss  the  writ  on  the  ground 
that  the  state  was  not  entitled  to  a  writ  of 
error  in  a  criminal  case.  This  court  justi? 
fled  the  propriety  of  the  taking  of  the  writ 
by  the  state  by  virtue  of  an  Act  of  1799 
(Patterson's  Laws,  345):  "That  errors 
happening  in  tlie  supreme  court  of  this 
state  shall  be  heard,  rectified  and  deter- 
mined by  the  court  of  appeals  in  the  last 
resort  in  all  causes  of  law." 

It  is  to  be  observed  that  the  defendant  in 
that  case  was  convieted  in  the  court  of  first 
instance,  and  that  it  was  an  intermediate 
court,  whose  action  was  subject  to  review 
by  this  court,  which  reversed  the  judgment. 
This  case  is  therefore  no  authority  for  the 
proposition  advanced  by  counsel  for  the 
state,  that  a  writ  of  error  may  be  prose- 
cuted by  the  state  where  an  acquittal  is 
the  result  of  misdirection  by  the  court. 

For  the  reasons  given,  the  judgment  of 
the  Supreme  Court  dismissing  the  writ  of 
error  is  affirmed. 
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V. 

W.  H.  DAUGHERTY  et  al. 

(—  Tex.  — ,  176  S.  W.  717.) 

Tax  »  oil  and  ^as  in  place  »  Liability 
of  grantee* 

1.  A  conveyance  for  a  present  considera- 
tion of  the  oil,  gas,  coal,  and  other  minerals 
in  and  under  a  particular  tract  of  land,  to- 
gether with  the  right  of  ingress  and  egress 
for  the  purpose  of  operating  for  minerals, 
under  penalty  of  forfeiture  unless  opera- 
tions are  begun  witliin  a  specified  time, 
which  may  be  saved  for  a  limited  time  by 
certain  payments,  which  is  declared  to  be 
intended  not  as  a  mere  franchise,  but  as  a 
convevance  of  the  property  and  privileges 
described,  vests  in  the  grantee  a  defeasible 

Note. —  The  question  whether  the  inter- 
est of  one  other  than  the  owner  of  the  soil, 
in  mineral  in  situ,  is  an  independent  sub- 
iect  of  taxation,  is  discussed  in  the  notes 
to  Wolfe  County  v.  Beckett,  17  L.R.A.(N.S.) 
688,  and  Washburn  v.  Gregory  Co.  L.R.A. 
1916D,  307. 

Other  questions  growing  out  of  the  sever- 
ance of  tlie  interest  in  the  mineral  from  the 
interest  in  the  surface  are  treated  in  notes 
cited  in  the  L.R.A.  Indexes,  under  the  title, 
**Mines." 
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fee  in  the  oil  and  gas  in  the  ground,  so  as 
to  render  it  taxable  to  him. 
For  other  cases,  see  Taxes,  I.  e,  1,  in  Dig 
i-52  A\  S. 

MineR  —  conveyance  of  oil  and  ^as. 

2.  Oil  and  gas  in  place  beneath  the  sur- 
face  are  capable  of  conveyance   as  realty, 
separate  from  the  surface. 
For  other  cases,  see  Mines,  II,  h,  1,  in  Dig 

1-52  N,  8. 

(May  21,  1916.) 

Iij^  RROR  to  the  Court  of  Civil  Appeals  for 
J  the  Second  Supreme  Judicial  District, 
affirming  a  judgment  of  the  District  Court 
for  Wichita  .County  in  favor  of  defendants 
in  an  action  brought  to  enjoin  them  from 
enforcing  the  collection  of  certain  taxes  as- 
sessed against  plaintiff  upon  several  oil 
leases  held  bv  it.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  A,  Joiin  and  Mathls  A 
Kay,  for  plaintiff  in  error : 

The  instrument,  viewed  as  a  whole,  is 
clearly  a  grant  of  an  option,  and  not  a  con- 
veyance of  the  mineral  rights  in  the  land. 

Witherspoon  v.  Staley,  —  Tex.  Civ.  App. 
--,  150  S.  W.  557;  National  Oil  &  Pipe 
Line  Co.  v.  Teel,  95  Tex.  586,  68  S.  W.  979, 
22  Mor.  Min.  Rep.  263;  Emerv  v.  league, 
31  Tex.  Civ.  App.  474,  72  S.  W.  603 ;  Steel- 
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amith  v.  Gartlan,  45  W.  Va.  27,  44  L.R.A.  I 
107,  29  S.  E.  978,  19  Mor.  Min.  Rep.  315; 
Huggins  V.  Daley,  48  L.R.A.  320,  40  C.  C.  A. 
12,  99  Fed.  606,  20  Mor.  Min.  Rep.  377; 
Florence  Oil  &  Ref.  Co.  v.  Orman,  19  Colo. 
App.  79,  73  Pac.  628;  27  Cyc.  724. 

Oil  leases,  including  the  one  in  'this  case, 
are  not  conveyances  of  the  oil  in  situ,  but 
conveyances  only  of  the  right  to  explore 
and,  if  discovered,  produce  the  same,  when 
for  the  first  time  the  oil  so  produced  be- 
comes the  subject  of  ownership  and  thereby 
the  property  of  an  individual. 

Bumham  v.  Hardy  Oil  Co.  —  Tex.  Civ. 
App.  — ,  147  S.  W.  331;  Nonamaker  v. 
Amos,  73  Ohio  St.  163,  4  L.R.A.(N.S.)  981, 
112  Am.  St.  Rep.  708,  76  N.  E.  949,  4  Ann. 
Cas.  170;  Northwestern  Ohio  Natural  Gas 
Co.  ▼.  Ullery,  68  Ohio  St.  259,  67  N.  E.  494, 
22  Mor.  Min.  Rep.  647;  Federal  Oil  Co.  v. 
Western  Oil  Co.  112  Fed.  373,  22  Mor.  Min. 
Rep.  25,  57  C.  C.  A.  428,  121  Fed.  674,  22 
Mor.  Min.  Rep.  429,  13  Am.  Neg.  Rep.  698; 
Wagner  v.  Mallory,  169  N.  Y.  501,  62  N.  E. 
685,  22  Mor.  Min.  Rep.  42;  Watford  Oil  & 
Gas  Co.  V.  Shipman,  233  111.  9,  122  Am.  St. 
Rep.  144,  84  N.  E.  53;  Thornton,  Oil  &  Gas, 
§  24;  Emery  v.  League,  31  Tex.  Civ.  App. 
474,  72  S.  W.  603;  National  Oil  &  Pipe 
Line  Co.  v.  Teel,  —  Tex.  Civ.  App.  — ,  67 
S.  W.  645;  Roberts  v.  McFadden,  32  Tex. 
Civ.  App.  47,  74  S.  W.  107 ;  Hodges  v.  Bricc, 
32  Tex.  Civ.  App.  358,  74  S.  W.  590; 
Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.  47 
W.  Va.  84,  34  S.  E.  923,  20  Mor.  Min.  Rep. 
234;  Huggins  v.  Daley,  48  L.R.A.  320,  40 
C.  C.  A.  12,  99  Fed.  606,  20  Mor.  Min.  Rep. 
377;  Williams  v.  Triche,  107  La.  92,  31  So. 
926;  Foster  v.  Elk  Fork  Oil  &  Gas  Co.  32 
C.  C.  A.  560,  61  U.  S.  App.  576,  90  Fed.  178; 
Smith  V.  Root,  66  W.  Va.  633,  30  L.R.A. 
(N.S.)  176,  66  S.  E.  1005;  Bettman  v.  Har- 
ness, 42  W.  Va.  433,  36  L.R.A.  566,  26  S.  E. 
271,  18  Mor.  Min.  Rep.  500;  Parrish  Fork 
Oil  Co.  V.  Bridgewater  Gas  Co.  61  W.  Va. 
683,  69  L.R.A.  566,  42  S.  E.  655,  22  Mor. 
Min.  Rep.  146;  Kelley  v.  Ohio  Oil  Co.  57 
Ohio  St.  317,  39  L.R.A.  765,  63  Am.  St. 
Rep.  721,  49  N.  E.  399. 

A  chattel  real  or  a  privilege  growing  out 
of  real  estate,  though  of  ascertainable 
value,  is  not  subject  to  taxation  unless  made 
so  by  some  legislative  act. 

State  V.  Downman,  —  Tex.  Civ.  App.  — , 
334  S.  W.  787;  Baker  A  Co.  v.  Panola 
County,  30  Tex.  91;  Sanford's  Appeal,  75 
Conn.  690,  54  Atl.  739;  Kansas  Natural 
Gas  Co.  V.  Neoaho  County,  76  Kan.  335,  89 
Pac.  760;  De  Witt  v.  Hays,  2  Cal.  463,  56 
Am.  Dec.  352;  Willis  v.  Com.  97  Va.  667, 
34  S.  E.  460;  Hamilton  Mfg.  Co.  v.  Lowell, 
185  Mass.  114,  69  N.  E.  1080;  Hancock 
County  v.  Imperial  Naval  Stores  Co.  93 
Miss.  822,  17  L.R.A. (N.S.)  693,  136  Am. 
L.R.A.1917F. 


St.  Rep.  661,  47  So.  177;  Boreel  v.  New 
York,  2  Sandf.  652;  Clove  Springs  Iron 
Works  V.  Cone,  56  Vt.  603;  Ashe-Carson 
Co.  V.  State,  138  Ala.  108,  36  So.  38;  Siha 
V.  Hawn,  10  Cal.  App.  544,  102  Pac.  952; 
22  Cyc.  668;  Ex  parte  Gay,  5  Mass.  419; 
Doe  ex  dem.  Allender  v.  Sussan,  33  Md.  11, 
3  Am.  Rep.  171 ;  2  Kent,  Com.  342. 

Messrs.  James  It,  Autry  and  Theodore 
Mack  also  for  plaintiff  in  error. 

Messrs.  B.  F.  Looney,  Attorney  General, 
and  6.  B.  Smedley,  Assistant  Attorney 
General,  for  defendants  in  error: 

Oil  in  place  is  a  mineral  and  is  suscep- 
tible of  separate  ownership  from  the  owner- 
ship of  the  surface. 

Thornton,  Oil  &  Gas,  2d  ed.  §§  18-20;  27 
Cyc.  629;  Southern  Oil  Co.  v.  Colquitt,  28 
Tex.  Civ.  App.  292,  69  S.  W.  169;  Cox  v. 
Robinson,  105  Tex.  426,  150  S.  W.  1149; 
Murray  v.  AUred,  100  Tenn.  100,  39  L.R.A. 
249,  66  Am.  St.  Rep.  740,  43  S.  W.  355,  19 
Mor.  Min.  Rep.  169;  Kelley  v.  Ohio  Oil  Co. 
67  Ohio  St.  317,  39  L.R.A.  766,  63  Am. 
St.  Rep.  721,  49  N.  E.  399;  Wagner  v. 
Mallory,  169  N.  Y.  501,  62  N.  E.  684,  22  Mor. 
I^iin.  Rep.  42;  Ohio  Oil  Co.  v.  Indiana,  177 
U.  S.  190,  44  L.  ed.  729,  20  Sup.  Ct.  Rep. 
676,  20  Mor.  Min.  Rep.  466. 

Oil  leases  are  a  conveyance  of  the  oil  in 
place. 

Benavides  v.  Hunt,  79  Tex.  383,  15  S.  W. 
396;  Staley  v.  Derden,  67  Tex,  Civ.  App. 
142,  121  S.  W.  1136;  Southern  Oil  Co.  v. 
Colquitt,  28  Tex.  Civ.  App.  292,  69  S.  W. 
169;  Gracioso  Oil  Co.  v.  Santa  Barbara  Oil 
Co.  155  Cal.  140,  20  L.R.A.(N.S.)  211,  99 
Pac.  483;  Wolf  County  v.  Beckett,  127  Ky. 
262,  17  L.R.A.  (N.S.)  688,  105  S.  W.  447; 
Harvey  Coal  &  Coke  Co.  v.  Dillon,  59  W. 
Va.  606,  6  L.R.A.(N.S.)  628,  53  S.  E.  928. 

Minerals  in  place,  owned  separately  from 
the  surface,  are  taxable  against  their  own- 
ers. 

State  V.  Downman,  —  Tex.  Civ.  App.  — , 
134  S.  W.  787. 

If  the  oil  leases  do  not  amount  to  con< 
veyances  of  estates  in  land,  but  merely 
grtLUt  the  right  for  a  term  of  years  to  enter 
upon  the  land  and  take  oil  from  it,  and  so 
are  chattels  real,  they  are  nevertheless  tax- 
able under  the  statutes  of  this  state  against 
their  owner. 

State  V.  Downman,  —  Tex.  Civ.  App.  — , 
134  S.  W.  787,  231  U.  8.  363,  68  L.  ed.  264, 
34  Sup.  Ct.  Rep.  62;  Gracioso  Oil  Co.  v. 
Santa  Bara  Co.  166  Cal.  140,  20  L.R.A. 
(N.S.)  211,  99  Pac.  483;  Re  Indian  Terri- 
tory Illuminating  Oil  Co.  43  Okla.  307,  142 
Pac.  997;  Harvey  Coal  &  Coke  Co.  v.  Dil- 
lon, 59  W.  Va.  605,  6  L.R.A.(N.S.)  628,  53 
S.  E.  928 ;  Wolf  County  v.  Beckett,  127  Ky. 
262,  17  L.R.A.(N.S.)   688,  105  S.  W.  447, 

The  oil  leases,  even  though  they  may  be 
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technically  chattels  real  and  personal  prop- 
erty, have  a  fixed  location  in  Wichita  coun- 
ty, and  are  taxable  there. 

Oalveston  v.  J.  M.  Guffie  Petroleum  Go. 
51  Tex.  Civ.  App.  642,  113  S.  W.  685; 
State  V.  Higgins  Oil  &  Fuel  Co.  —  Tex. 
Civ.  App.  — ,  118  S.  W.  617;  Guarantee  L. 
Ins,  Co.  V.  Austin,  —  Tex.  Civ.  App.  — , 
166  8,  W.  53;  Re  Hall,  116  App.  Div.  729, 
102  N.  Y.  Supp.  5,  189  N.  Y.  552,  82  N.  E. 
1127;  Paris  v.  Norway  Water  Co.  85  Me. 
330,  21  L.R.A.  526,  35  Am.  St.  Rep.  371,  27 
Atl.  143;  Western  U.  Teleg.  Co.  v.  Hop^ 
kins,  160  Cal.  106,  116  Pac.  557;  Winni- 
piseogee  Lake  Cotton  &  W.  Mfg.  Co.  v.  Gil- 
ford, 64  N.  H.  337,  10  Atl.  849. 

Mr.  J.  T.  Montgomery  also  for  defend- 
ants in  error. 

Mr.  D.  Cdward  Greer,  amicus  curiee. 

Phillips,  J.,  delivered  the  opinion  of  the 
court: 

Tlie  question  presented  by  the  case  for 
decision  is  whether  the  interests  or  rights 
conferred  upon  the  Texas  Company  in  vir- 
tue of  a  number  of  so-called  oil  leases  con- 
stituted property  subject  to  taxation  in  its 
hands. 

Tlie  instruments  in  question  were  respec- 
tively executed  by  owners  of  lands  in  Wich- 
ita county  as  grantors,  duly  acknowledged 
and  recorded;    the  w^ife  joining  where  the 
property  constituted  any  part  of  a  home- 
stead.   In  each  instance  the  grantor,  by  the 
terms    of    the    instrument,    "granted,    bar- 
gained,  sold,   and  conveyed"   to  the  Texas 
Company,  as  grantee,  "all  the  oil,  gas,  coal, 
and  other  minerals  in  and  under"  the  par- 
ticular tract  of  land,  which  was  fully  de- 
scribed, for  a  valuable  consideration,  con- 
sisting  of  a   stated   amount   acknowledged 
to  have  been  paid   (in  the  particular  lease 
shown  in  the  record  as  a  form,  and  to  which 
all    of    them    substantially    corresponded, 
$100),    and    certain    stipulated    royalties, 
together  with  the  exclusive  right  of  ingress 
and  egress  at  all  times  for  the  purpose  of 
drilling,    mining,    and    operating   for    such 
minerals  and  the  conduct  of  all  operations 
and  the  erection  of  appliances  and  structures 
in  that  connection,  and  for  the  laying  of  all 
pipe  lines  necessary  for  the  production,  min- 
ing,   storing,    and   transportation    thereof, 
with  the  privilege  of  renewing  and  remov* 
ing  all  such  structures  at  will.     Each  in- 
strument   contained    the    following    haben- 
dum clause :     "To  have  and  to  hold,  all  and 
singular,     the     above-described      premises, 
rights,  properties,  and  privileges,  and  all 
such  as  are  hereinafter  specified,  under  the 
said  grantee,  and  the  heirs,  successors,  and 
assigns  of  such,  forever,  upon  the  following 
terms.*'' 

Under  penalty  of  forfeiture  of  "the  rights 
L.R.A.1917F. 


and  estates  hereby  granted,"  it  was  provid- 
ed that  operations  for  the  drilling  of  a  well 
for  oil  or  gas  should  be  begun  within  one 
year  from  the  time  of  the  delivery  of  the 
instrument,  the  forfeiture  to  be  saved,  how- 
ever, notwithstanding  such  operations 
should  not  be  commenced  within  that 
period,  by  the  payment  by  the  grantee  of 
$25  per  quarter  for  a  period  not  exceeding 
three  years,  with  the  further  provision  that 
the  conveyance  should  be  in  full  effect  for 
twenty  years  from  the  discovery  of  oil,  gas, 
or  other  minerals,  and  as  much  longer  as 
they  should  be  produced  in  paying  quanti- 
ties, in  the  event  the  grantee,  or  its  suc- 
cessors or  assigns,  should  sink  a  well  or 
shaft  and  make  such  discovery  within  the 
limits  of  time,  or  the  extension  thereof, 
stipulated.  A  concluding  clause  in  each 
instrument  was  as  follows:  "This  lease  is 
not  intended  as  a  mere  franchise,  but  is 
intended  as  a  conveyance  of  the  property 
and  privileges  above  described  for  the  pur- 
poses herein  mentioned,  and  it  is  so  under- 
stood by  all  parties  hereto." 

The  owners  of  the  fee  of  all  the  land  de- 
scribed in  the  several  so-called  leases  had 
rendered  them  for  taxation  for  the  current 
year  at  their  fair  market  value,  subject  to 
the  rights  and  privileges  conferred  upon  the 
grantee  under  such  instruments.  In  as- 
sessing the  value  of  the  lands  against  the 
owners  of  the  fee,  their  value  as  oil  bear- 
ing, or  prospective  oil  bearing,  lands,  as 
evidenced  by  the  royalty  interests  of  such 
owners  under  the  instruments,  was  con- 
sidered, and  taxes  had  been  paid  by  such 
owners  accordingly.  In  that  valuation, 
however,  the  value  of  the  rights  and  privi- 
leges conferred  by  these  instruments  upon 
the  grantee  therein  was  not  included. 

The  question  is  to  be  resolved,  in  our 
opinion,  by  the  determination  of  whether 
the  instruments  involved  conferred  upon  the 
plaintiff  in  error  an  interest  in  the  lands 
therein  respectively  described.  If  their  ef- 
fect, at  most,  was  but  the  creation  in  its 
favor  of  a  mere  franchise  or  privilege  to 
devote  the  land  to  a  certain  use,  with  the 
usufructuary  right,  as  a  part  of  its  use  and 
enjoyment,  to  appropriate  a  portion  of  such 
oil  and  gas  as  might  be  discovered,  such 
franchise  or  privilege  was  taxable  against 
the  owner  of  the  fee  as  a  part  of  the  land, 
just  as  any  other  such  valuable  right  or 
privilege  belonging  to  land  is,  unless  other- 
wise distinctly  provided  by  statute,  so  tax- 
able under  article  7504,  Rev.  Stat.  1911, 
which  declares  that  "real  property,  for  the 
purpose  of  taxation,  shall  be  construed  to 
include  the  land  itself,  whether  laid  out  in 
town  lots  or  otherwise,  and  all  the  buildings, 
structures,  and  improvements,  or  other  fix- 
tures of  whatsoever  kind  thereon,  and  all  the 


902 


TEXAS  SUPREME  COURT. 


rights  and  privileges  belonging  or  in  any 
Tvise  appertaining  thereto,  and  all  mines, 
minerals,  quarries  and  fossils  in  and  under 
the  same/' 

The  rights  and  privileges  belonging  to 
land  contribute  in  a  very  substantial  way 
to  its  value.  They  largely  cause  it  to  yield 
its  income,  and  it  is  tlie  theory  of  our  stat- 
ute, therefore,  that  their  value  shall  be 
included  in  the  valuation  of  the  land  for 
taxation  in  the  hands  of  the  owner.  They 
do  not  escape  taxation  by  this  method;  on 
the  contrary,  they  are  subjected  to  its  bur- 
den through  the  inclusion  of  their  value  in 
the  assessment  of  the  land;  and  they  are 
taxed  against  the  owner  of  the  land  be- 
cause the  legislature  has  deemed  it  proper 
for  him  to  bear  the  charge  in  view  of  their 
essential  contribution  to  its  value.  This  is 
plainly  the  effect  of  the  decision  in  State  v. 
Austin  &  N.  W.  R.  Co.  94  Tex.  530,  62  S. 
W.  1050,  where,  before  the  enactment  of  the 
statute  providing  for  the  taxation  of  in- 
tangible assets,  attempt  was  made  to  tax 
tlie  franchise  of  a  railroad  company  sepa- 
rate from  its  real  estate.  After  quoting 
present  article  7504,  Chief  Justice  Gaines, 
upon  this  question,  said:  "It  seems  to  us 
the  plain  purpose  of  the  article  last  quoted 
to  require  that  in  assessing  real  estate  for 
taxation,  whether  held  by  a  natural  person 
or  a  corporation,  there  shall  not  only  be  in- 
cluded in  the  valuation  the  value  of  the  land 
itself  merely  as  land  together  with  the  im- 
provements thereon,  but  also  all  franchises 
and  privileges  appurtenant  thereto  and  all 
the  advantages  for  a  profitable  prosecution 
of  the  business  to  which  it  is  appropriated. 
As  a  rule,  the  value  of  improved  real  estate 
is  proportionate  to  the  net  income  which  it 
will  yield.  The  value  of  a  railroad  is  not 
the  mere  value  of  its  right  of  way,  roadbed, 
and  superstructure,  its  depot  grounds  and 
structures  thereon,  considered  by  them- 
selves, but  the  value  of  all  these  as  an  op- 
erating, 'going  concern,'  this  value  being 
in  general  determinable  by  the  profits  which 
result  from  its  operation.  The  statute  re- 
quires all  property  to  be  assessed  'at  its 
true  and  full  value,'  and  in  effect  defines 
that  value  to  be  what  it  would  probably  sell 
for  at  a  voluntary  sale  for  cash.  Persons 
proposing  to  sell  or  buy  a  railroad,  in  form- 
ing their  opinion  as  to  its  value^  would 
doubtless  consider  the  condition  of  its 
physical  properties,  but  would  ultimately 
reach  their  conclusion  upon  the  question  by 
a  careful  estimate  of  the  probable  net  in- 
come which  its  operation  will  produce. 
There  are  no  special  'rights  and  privileges 
belonging  to  or  in  any  wise  appertaining' 
to  the  great  mass  of  the  real  property  of 
the  state,  such  as  farming  lands  and  town 
or  city  lots,  but  the  terms  are  applicable  to 
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the  real  estate  of  railroad  companies,  and 
suggest  the  thought  that  the  legislature 
had  such  property  in  mind  when  it  inserted 
the  provision,  and  that  it  was  intended  that, 
in  valuing  a  railroad  for  taxation,  the  val- 
uation should  include  every  right  and  privi- 
lege which  was  exercised  in  producing  its 
income,  and  that  it  was  not  intended  to 
disassociate  the  soul  from  the  body  of  the 
living  concern,  and  value  by  itself  the  life- 
less remains." 

We  accordingly  turn  to  an  examination 
of  the  instruments  for  the  purpose  of  deter- 
mining their   legal  effect.     It  will   be  ob- 
served that  they  constitute  no  mere  demise 
of  the  premises  for  a  given  period,  as  in 
the  case  of  an  ordinary  leasehold.     Nor  do 
they  amount  simply  to  a  grant  of  the  right 
to  prospect  upon  the  land  for  oil  or  gas 
and  reduce  those  substances  to  possession 
and  ownership.    They  deal  with  the  oil,  gas, 
and    other    minerals    "in   and    under"    the 
land  as  property  in  the  ground,  capable  of 
ownership  and  subject  to  be  conveyed,  for, 
as   such,   in   unmistakable   terms   they   are 
"granted,     sold,     and     conveyed"     to     the 
grantee  for  a  stated  consideration  acknowl- 
edged to  have  been  paid,  valuable  in  itself 
and  independent  of  the  royalties  stipulated 
as  payable  to  the  grantor  in  the  event  of 
the  discovery  of  such  minerals,  or  any  ob- 
ligation imposed   upon   the  grantee  to   ex- 
plore for  thom.    For  the  purpose  of  making 
the  exploration  and  producing  all  the  oil, 
gaa,  and  other  minerals  that  might  be  with- 
in   the    ground,    and    the    erection    of    all 
structures  necessary  thereto,  as  well  as  their 
storing  and  transportation,    the    possession 
of  the  land  itself  is  likewise  granted,  with 
no  limitation  upon  the  number  of  wells  or 
shafts  that  the  grantee  might  sink,  or  the 
extent  of  its  operations  in  that  connection, 
and    consequently    no    qualification    of    its 
right  of  possession  to  all  such  parts  of  the 
surface,    except    that    no    well    should    be 
drilled  nearer  than  200  feet  from  the  hou^e 
or  barn  on  the  premises  without  the  consent 
of  both  parties,  as  might  be  necessary  to 
its  full  use  by  the  grantee  for  the  purposes 
named.    The  rights  of  the  grantee  ar^  made 
subject  to  forfeiture,  if  operations  for  the 
drilling  of  a  well  for  oil  or  gas  are  not 
begun  within  one  year  from  the  delivery  of 
the  instrument,  or  if  the  payment  of  the 
amount  provided  in  lieu  of  such  commence- 
ment is  not  made ;  bnt  the  sinking  of  a  well 
or  shaft  and  the  discovery  of  any  of  the 
minerals  named,  within  the  period  of  one 
year  or  the  extension  thereof  provided  for, 
in  each  instance  renders  the  instrument  ef- 
fective for  twenty  years  and  as  much  long- 
er as  such  minerals  sliall  be  produced  in 
paying    quantities.      This    constituted    the 
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entire  grant  as  one  capable  ol   indefiQite 
^duration. 

While  such  is  the  evident  effect  of  the 
instriuDente  when  looked  at  as  they  should 
be,  from  their  "four  corners/'  the  parties 
were  plainly  desirous  of  giving  further 
-emphasis  to  their  character  as  "convey- 
ances" of  property,  as  distinguished  from 
a  mere  grant  of  a  license  or  privilege.  With 
the  obvious  intention  of  placing  their  con- 
struction beyond  the  pale  of  any  doubt, 
they  incorporated  the  provision  already 
noted,  that  "this  lease  is  not  intended  ajs^ 
a  mere  franchise,  but  is  intended  as  a  con- 
veyance of  the  property  and  privileges  above 
described  for  the  purposes  herein  mentioned, 
and  it  is  so  understood  by  all  the  parties 
hereto." 

It  will  be  further  noted  that  no  condition 
is  expressed  or  act  required  of  the  grantee 
which  preceded  the  vesting  of  such  estates 
as  tlie  instruments  created.  Upon  penalty 
of  forfeiture  of  "the  rights  and  estates  here- 
by granted,"  the  grantee  was  required  to 
be^in  operations  for  the  drilling  of  a  well 
for  oil  or  gas  witliin  one  year,  or  pay  a 
stipulated  amount,  quarterly,  during  the  ex- 
tension period  provided;  but  it  was  the 
manifest  purpose  of  the  parties  that  the 
«state  created  should  cbnstUute  a  present 
grant,  and  that  the  grantee  should  per- 
form these  acts  after  taking  possession, 
whicJi  rendered  them  conditions  subsequent. 

A  fee  may  pass  by  deed  upon  a  condi- 
tion subsequent  to  the  same  extent  as 
though  the  condition  did  not  exist,  subject 
to  the  contingency  of  being  defeated  accord- 
ing to  the  condition.  And  here>  U  any 
property  was  conveyed,  there  was  a  present 
grant,  but  liable  to  be  defeated  by  the 
grantee's  failure  to  perform  the  require- 
ment in  respect  to  beginning  operations  for 
the  drilling  of  a  well  for  oil  or  gas,  or,  in 
lieu  thereof,  making  the  quarterly  payment 
provided.  The  grant  amounted  to  a  de- 
feasible title  in  fee  to  the  oil  and  gas  in  the 
ground,  if  oil  and  gas  in  place  are  capable 
4>f  ownership  and  conveyance. 

This  brings  us  to  the  consideration  of 
the  latter  qnestion,  and  the  contention  of 
the  plaintiff  in  error  that  these  substances 
are  incapable  of  ownership  as  property 
until  severed  or  extracted  from  the  ground, 
and  tliat  therefore  these  instruments  pon- 
ferred  upon  it  no  more  than  a  mere  use  of 
the  surface  of  the  ground  and  the  right  to 
take  them  from  it,  amounting  only  to  a 
privilege  belonging  to  the  land  and  taxable 
as  a  part  of  it  against  the  owner  of  the 
fee,  but  vesting  it  with,  the  title  to  no  prop- 
erty whatever.  It  may  be  marked,  we  think 
with  propriety,  that  this  position  is  in 
marked  contrast  with  the  solemn  assertion 
4>f  the  instrument^  themsehres,  exhibited  in 
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the  record  by  means  of  a  common. form  evi- 
dently prepared  by  the  plaintiff  in  error  for 
use-  in  its  business  operations,  that  they 
were  not  intended  as  "mere  franchises," 
but  as  "conrv'eyances  of  the  property  and 
privileges  described,  and  were  so  understood 
by  all  parties  thereto."  However,  we  pass 
over  that  to  the  determination  of  the  naked 
question. 

It  is  no  longer  doubted  that  oil  and  gas 
within  the  groiuid  are  minerals.  They  have 
peculiar  attributes  not  common  to  other 
minerals  because  of  their  fugitive  nature 
or  vagrant  habit,  the  disposition  to  wander 
or  percolate,  and  the  possibility  of  their 
escape  from  beneath  one  part  of  the  surface 
of  the  earth  to  another.  Nevertheless,  they 
are  to  be  classed  as  minerals.  Thornton', 
Oil  &  Gas,  §  18;  Murray  v:  Allred,  100 
Tenn.  100,  30  LJI.A.  240,  66  Am«  St.  Rep. 
740,  43  S,  W.  355,  10  Mor.  Min.  Rep.  160; 
Stoughton's  Appeal,  88  Pa.  108;  People  ex 
rel.  Carrell  v.  Bell,  237  111.  332,  10  L.R.A. 
(N.S.)  746,  86  N.  £.  503,  15  Ann.  Gas.  511. 

In  place,  they  lie  within  the  strata  of 
the  earth,  and  necessarily  are  a  part  of  the 
realty.  Being  a  part  of  the  realty  while 
in  place,  it  would  seem  to  logically  follow 
that,  whenever  they  are  conveyed  while  in 
thai  condition  or  possessing  that  status,  a 
conveyance  of  an  interest  in  the  realty  re- 
sults. It  is  generally  conoeded  that,  for  the 
purpose  of  owaersh^)  and  conveyance  of 
solid  minerals,  the  earth  may  be  divided 
horizontally  as  well  as  vertically,  and  that 
title  to  the  surface  may  rest  in  one  person 
and  title  to  the  strata  beneath  the  surface 
containing  s«oh  minerals  in  anothen  Be- 
cause of  the  fugitive  nature  of  oil  and  gas, 
some  courts,  emphasizing  the  doctrine  that 
they  are  incapable  of  absolute  ownership 
until  captured  and  reduced  to  possession, 
and  analogizing  their  ownership  to  that  ol 
things  fersD  nature,  have  made  a  distino- 
tion  between  their  conveyance  while  in  place 
and  that  of  other  minerals,  holding  that  it 
created  no  interest  in  the  realty.  But  it  is 
difficult  to  perceive  a  substantial  ground  for 
the  distinction.  A  purchaser  of  them  with- 
in the  ground  assumes  the  hazard  of  their 
absence  through  the  possibility  of  their 
escape  from  beneath  the  particular  tract 
of  land,  and,  of  course,  if  they  are  not  dis- 
covered, the  conveyance  is  of  no  effect,  just 
as  the  purchaser  of  solid  mineral  within 
the  ground  incurs  the  risk  of  its  absence, 
and  therefore  a  futile  venture.  But  let  it 
be  supposed  that  th^  have  not  escaped, 
and  are  in  repose  within  the  strata  beneath 
the  particular  tract,  and  capable  of  poeses- 
si<m  by  appropriation  from  it.  There  they 
clearly  constitute  a  part  of  the  realty.  Is 
the  possibilty  of  their  escape  to  render  tiiem 
while  in  place  incapable  of  conveyance,  or 
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is  their  ownership  while  in  that  condition, 
with  the  exclusive  right  to  take  them  from 
the  land,  anything  less  than  ownership  of 
an  interest  in  the  land  ?  Conceding  that  they 
are  fluent  in  their  nature  and  may  depart 
from  the  land  before  brought  into  absolute 
possession,  will  it  be  denied  that,  so  long 
as  they  have  not  departed,  they  are  a  part 
of  the  land?  Or  when  conveyed  in  their 
natural  state,  and  they  are  in  fact  beneath 
the  particular  tract,  that  their  grant 
amounts  to  an  interest  in  the  land?  The 
opposing  argument  is  founded  entirely  upon 
their  peculiar  property,  and  therefore  the 
risk  of  their  escape.  But  how  does  that 
possibility  alter  the  character  of  the  prop- 
erty interest  which  they  constitute  while  in 
place  beneath  the  land?  The  argument 
ignores  the  equal  possibility  of  their  pres- 
ence, and  that  the  parties  have  contracted 
upon  the  latter  assumption;  that,  if  they 
are  in  place  beneath  the  tract,  they  are  es- 
sentially a  part  of  the  realty,  and  their 
grant,  therefore,  while  in  that  condition,  if 
effectually  at  all,  is  a  grant  of  an  interest 
in  the  realty.  In  other  words,  the  question, 
it  seems  to  us,  reduces  itself  to  this:  If 
the  oil  and  gas,  the  subject  of  the  convey- 
ance, are  in  fact  not  beneath  or  within  the 
land,  and  are  therefore  not  capable  of  being 
reduced  to  possession,  the  conveyance  is  of 
no  effect.  But  if  they  have  not  departed 
and  are  beneath  it,  they  are  as  a  part  of 
the  realty;  and  their  conveyance  while  in 
place,  if  the  inatrument  be  given  any  effect, 
is  consequently  the  conveyance  of  an  inter- 
est in  the  realty.  There  could  be  no  war- 
rant for  denying  effect  to  such  instruments 
as  these,  and,  granting  them  effect,  they 
are  therefore  to  be  considered  as  convey- 
ances of  such  an  interest. 

The  possibility  of  the  escape  of  the  oil 
and  gas  from  beneath  the  land  before  being 
Anally  brought  within  actual  control  may 
be  recognized,  as  may  also  their  incapability 
of  absolute  ownership  in  the  sense  of  posi- 
tive possession,  until  so  subjected.  But 
nevertheless,  while  they  are  in  the  groimd, 
they  constitute  a  property  interest.  If  so, 
what  is  the  nature  of  it  in  the  hands  of 
th«  original  owner  ?  It  embraces  necessarily 
the  privilege  or  right  to  take  them  from 
the  ground.  But  is  that  its  extent  or  sole 
character?  While  they  lie  within  the 
ground  as  a  part  of  the  realty,  is  the 
ownership  of  the  realty  to  be  denominated, 
as  to  them,  a  mere  license  to  appropriate, 
as  distinguished  from  an  absolute  property 
right  in  the  eorpus  of  the  land?  With  the 
land  itself  capable  of  absolute  ownership, 
everything  within  it  in  the  nature  of  a 
mineral  is  likewise  capable  of  ownership, 
so  long  as  it  constitutes  a  part  of  it.  If 
these  minerals  are  a  part  of  the  realty 
L.R.A.1917F. 


while  in  place,  as  undoubtedly  they  are, 
upon  what  principle  can  the  ownership  of 
the  property  interest  which  they  constitute 
while  they  are  beneath  or  within  the  land 
be  other  than  the  ownership  of  an  interest 
in  the  realty? 

We  are  not  dealing  with  conveyances  of 
simply  the  right  to  take  the  oil  and  gas 
from  the  ground.  These  instruments  pur- 
ported to  be  a  grant  of  the  oil  and  gas 
themselves  in  the  ground.  If  while  in  place 
they  constituted  an  interest  in  the  realty, 
that  interest  was  subject  to  sale  and  con- 
veyance, the  purchaser  assuming  the  risk 
of  reducing  them  to  possession.  The  instru- 
ments throughout  treat  these  minerals  in 
the  ground  as  property,  and  bespeak  the 
purpose  to  give  the  grantee  absolute  do- 
minion over  them,  not  merely  when  severed 
from  the  realty  and  reduced  to  personalty, 
but  while  in  their  natural  state;  and  the 
interest  granted  was  furthermore  expressed 
as  one  capable  of  being  assigned  and  con- 
veyed by  the  grantee.  There  was  imposed 
no  limit  upon  the  grantee's  right  to  the 
oil  and  gaa,  save  as  to  the  royalty  payable 
to  the  grantor;  it  could  take  them  out  to 
any  extent,  at  all  times,  and  from  beneath 
any  part  of  the  land,  with  the  single  limita- 
tion that  no  well  should  be  drilled  nearer 
than  200  feet  from  the  house  or  bam  on 
the  premises,  except  by  the  grantor's  con- 
sent. Such  a  vested  interest  in  the  minerals 
in  the  ground,  forming  in  their  natural 
state  a  part  of  the  land,  with  absolute  do- 
minion over  them  while  in  that  state,  and 
with  the  further  unlimited  right  to  their 
appropriation,  plainly  constitutes  property 
and  all  that  is  recognized  in  proprietor- 
ship, and  equally  amounts  to  an  interest  in 
the  land  itself. 

As  pointed  out  in  Ohio  Oil  Co.  v.  Indiana, 
177  U.  S.  190,  44  L.  ed.  729,  20  Sup.  Ct. 
Rep.  576,  the  analogy  between  deposits  of 
oil  and  gas  and  things  ferae  naturre  is,  at 
best,  a  limited  one.  The  difference  between 
them  is  tliat  things  ferte  naturse  are  public 
property,  and  all  have  an  equal  right  to 
reduce  them  to  possession  and  ownership, 
while  the  right  to  the  oil  and  gas  beneath 
his  land  is  an  exclusive  and  private  prop- 
erty right  in  the  landowner,  inhering  in 
virtue  of  his  proprietorship  of  the  land, 
and  of  which  he  may  not  be  deprived  with- 
out a  taking  of  private  property.  While 
there  is  a  conflict  of  authority  upon  the 
question  we  have  discussed,  the  views  ex- 
pressed are  believed  to  be  amply  sustained. 

In  Thornton  on  Oil  and  Gas,  a  standard 
work  upon  the  subject,  in  §  19,  it  is  said: 
"Oil  and  gas,  until  severed  from  the  realty, 
are  as  much  a  part  of  it  as  coal  or  stone. 
So  long  as  they  remain  in  the  ground,  out- 
side of  an  artificial  receptaele  at  least,  as 
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the  casing  of  a  well  or  a  pipe  line,  they 
must  be  treated  as  a  part  of  the  realty  un- 
derneath  the  surface  of  which  they  lie.  So 
much  so  are  they  a  part  of  the  realty,  as 
we  shall  repeatedly  see  hereafter,  that  a 
conveyance  of  them  in  their  natural  state 
in  the  earth  requires  all  the  formalities  of 
a  conveyance  of  any  other  interest  in  the 
same  real  estate." 

Again,  in  §  20  of  the  same  work,  this 
is  announced:  "The  owner  of  the  surface  is 
the  owner  of  the  gas  and  oil  beneath  it; 
but  if  they  escape  into  the  land  of  another, 
he  ceases  to  be  owner  of  them.  They  are  the 
subject  of  grant  or  conveyance,  just  as  much 
so  as  the  grant  or  conveyance  of  coal  or 
stone  buried  in  the  soil  of  the  same  tract 
of  land." 

In  Gould  on  Waters,  §  291,  it  is  stated: 
''Petroleum  oil,  like  subterranean  water,  is 
included  in  the  comprehensive  idea  which 
the  law  attaches  to  the  word  'land,'  and  will 
be  protected  as  a  part  of  the  soil  in  which 
it  is  found.  Like  water  it  is  not  the  eiib> 
ject  of  property,  except  while  in  actual  oc> 
cupancy,  and  a  grant  of  either  water  or  oil 
ia  not  a  grant  of  the  soil  or  of  anything  for 
which  ejectment  will  lie.  The  same  is  true 
of  natural  gas.  A  lease  of  land  for  the  pur- 
pose of  mining  oil,  coal,  rock,  or  carbon  oil 
passes  a  corporeal  interest  which  is  the 
proper  subject  of  an  action  of  ejectment, 
and  a  proportionate  share  of  the  oil  to  be 
produced  by  an  oil  well  is  an  interest  in 
land,  a  parol  sale  of  which  is  void  under  the 
Statute  of  Fraud." 

In  Stoughton's  Appeal,  88  Pa.  198,  after 
adverting  to  the  classification  of  oil  as  a 
mineral  and  its  therefore  being  a  part  of 
the  realty,  the  supreme  court  of  Pennsyl- 
vania said:  "In  this  it  is  like  coal  or  anv 
other  natural  product  which  in  situ  forms 
part  of  the  land.  It  may  become,  by  sever- 
ance, personalty,  or  there  may  be  a  right 
to  use  or  take  it  originating  in  custom  or 
prescription,  as  the  right  of  a  life  tenant 
to  work  opened  mines,  or  to  use  timber  for 
repairing  buildings  or  fences  On  a  farm,  or 
for  firebote.  Nevertheless,  whenever  convey- 
ance is  made  of  it,  whether  that  conveyance 
be  called  a  lease  or  deed,  it  is,  in  effect  the 
grant  of  part  of  the  corpus  of  the  estate, 
and  not  of  a  mere  incorporeal  right." 

In  Blakley  v.  Marshall,  174  Pa.  425,  34 
Atl.  564,  18  Mor.  Min.  Rep.  350,  the  same 
court  held:  "An  oil  lease  investing  the 
lessee  with  the  right  to  remove  all  the  oil 
in  place  in  the  premises  in  consideration  of 
his  giving  the  lessors  a  certain  per  centum 
thereof  is  in  legal  effect  a  sale  of  a  por- 
tion of  the  land,  and  the  proceeds  represent 
the  respective  interests  of  the  lessors  in  the 
premises."  To  the  same  effect  is  Jennings 
V.  Bloomfield,  199  Pa.  638,  49  Atl.  135. 
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In  Heller  v.  Dailey,  28  Ind.  App,  555,  63 
N.  £.  490,  a  case  which  involved  an  oil  and 
gas  contract  not  materially  different  from 
the  instruments  in  this  case,  and  which  pur- 
ported to  convey  the  oil  and  gas  in  place 
under  a  particular  tract  of  land,  the  court, 
while  fully  recognising  the  doctrine  which 
forms  the  basis  of  the  contention  here  of 
the  plaintiff  in  error,  that  the  absolute  own- 
ership of  these  minerals  does  not  exist  until 
they  are  reduced  to  actual  possession,  said: 
"The  oil  and  gas  in  their  free  and  natural 
state  within  the  land  constitute  a  part  of 
it,  though  they  be  fluent  and  liable  to  de- 
part to  other  land,  there  to  be  taken  into 
possession  through  wells  made  for  such  pur- 
pose. The  right  to  take  such  minerals 
from  the  land  constitutes  an  interest  in  the 
land.  The  instrument  under  consideration 
does  not  create  a  mere  personal  privilege  to 
take  the  minerals  from  the  land.  It  is  an 
exclusive  and  assignable  interest  in  land. 
If  with  propriety  it  can  be  called  a  license, 
it  must  be  a  license  coupled  with  an  interest 
in  land.  By  its  terms  the  contract  is  a 
grant  of  the  minerals  in  and  under  the  land. 
If,  by  such  general  terms,  all  of  a  specified 
solid  mineral,  as  coal,  in  and  under  the  land, 
were  granted,  it  would  be  a  grant  of  real 
estate;  .  .  .  but,  because  of  the  fluid- 
ity and  fugitiveness  of  petroleum  and  nat- 
ural gas,  the  absolute  ownership  of  these 
mineral  substances  within  the  land  cannot 
be  acquired  without  reducing  them  to  actual 
control,  so  that  a  distinction  must  be  and 
is  made  between  these  elusive  minerals  in 
and  under  the  ground  and  the  solid  min- 
erals in  place  in  the  earth.  Therefore  a 
grant  of  all  the  oil  and  gas  in  and  under 
a  tract  of  land  is  not  a  grant  of  any  par- 
tictiktr  specific  substance,  as  would  be  a 
grant  of  the  coal  in  and  under  certain  land. 
.  .  .  While,  for  reasons  which  we  have 
sought  to  state,  we  do  not  regard  the  con- 
tract in  suit  as  a  grant  of  land,  or  as  a 
lease  properly  so  called,  but  do  regard  it  as 
a  grant  of  a  right  in  the  nature  of  an  in- 
corporeal hereditament,  operative  from  the 
time  of  its  execution  and  during  the  accom- 
plishment of  its  purpose  as  a  transfer  of  an 
exclusive  right  to  search  for,  take,  and  ap- 
propriate the  minerals  mentioned  in  the  in- 
strument, under  whatever  technical  com- 
mon-law term  it  may  most  properly  be 
classed,  it  must  be  held  to  be  a  conveyance 
of  an  interest  in  land,  within  the  meaning 
of  our  statutes." 

Williamson  v.  Jones,  39  W.  Va.  231,  25 
L.R.A.  222,  19  S.  E.  436,  affirms  the  same 
rule;  it  being  remarked,  with  respect  to 
these  minerals,  that  it  is  only  when  they 
escape  out  of  the  possession  of  the  owner 
that  the  right  of  property  is  gone.  Wilson 
V.  Youst  (Wilson  v.  Hughee),  by  the  same 
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court,  reported  in  43  W.  Va.  826,  39  t.R.A. 
292,  28  S.  E.  781,  announces  a  like  holding. 
It  is  contended  by  the  plaintiff  in  error  that 
Wilson  V.  Youst  has  been  in  effect  overruled 
by  the  supreme  court  of  West  Virginia  in 
the  later  case  of  Harvey  Coal  &  Coke  Co.  v. 
Dillon,  59  W.  Va.  606,  6  L.R.A.(N.S.)  628, 
53  S.  E.  928,  and  such  may  be  the  operation 
of  the  latter  decision,  though  it  is  not  in 
terms  so  stated.  It  ia  to  be  remarked,  how- 
ever, that  the  instrument  considered  in  the 
Dillon  Case  granted  merely  the  right  to 
mine  certain  minerals  without  purporting  to 
convey  the  minerals  themselves  in  place, 
and  this  characteristic  is  more  than  once 
emphasized  by  the  court  in  its  opinion. 
Prior  to  the  decision  in  the  Dillon  Case,  the 
same  court  had  decided  State  v.  Low,  46 
W.  Va.  451,  33  S.  £.  271,  a  case  not  advert- 
ed to  in  the  Dillon  opinion.  There  a  con- 
veyance of  the  oil  and  gas  in  place  in  a 
tract  of  land  of  the  same  character  as  em- 
bodied in  these  instruments  was  reviewed 
for  the  purpose  of  determining  whether  it 
created  an  interest  in  land  which  was  sub- 
ject to  taxation  against  the  grantees.  It 
was  held  that  the  convevance  amounted  to 
a  defeasible  title  in  fee  to  the  oil  and  gas, 
taxable  against  the  grantees  as  an  interest 
in  the  land. 

The  supreme  eourt  of  Illinois  adheres  to 
the  view  that  these  minerals  in  place  are 
not  capable  of  distinct  ownership,  and  that 
a  conveyance  of  them  is  not  a  grant  of  the 
minerals  themselves  in  the  ground,  but  to 
such  part  thereof  as  the  grantee  may  find. 
Watford  Oil  &  Gas  Co.  v.  Sliipman,  233  111. 
9,  122  Am.  St.  Rep.  144,  84  N.  E.  53.  Yet 
the  same  court  has  held  that  such  a  convey- 
ance, with  the  right  to  go  upon  the  land 
and  occupy  it  for  the  purpose  of  prospect- 
ing, if  of  unlimited  duration,  or  if  such 
right,  under  the  terms  of  the  lease,  is 
capable  of  having  unlimited  duration, 
amounts  to  a  grant  of  a  freehold  interest 
in  the  land.  Ibid*;  Bruner  v.  Hicks,  230 
111.  636,  120  Am.  St.  Rep.  332,  82  N.  E. 
888.  In  People  ex  rel.  Carrell  v.  Bell,  237 
111.  332,  19  L.R.A.(N.S.)  746,  86  N.  E.  593, 
15  Ann.  Cas.  511,  the  question  was  directly 
involved  of  whether  the  rights  created  by 
such  a  conveyance  amounted  to  an  interest 
taxable  as  land  against  the  grantee,  sepa- 
rate from  the  fee  taxable  against  its  owner. 
The  conveyance  there  was  of  the  oil  and  gas 
under  a  certain  tract  of  land,  for  the  con- 
sideration of  the  payment  of  a  royalty  to 
the  grantors;  the  premises  to  be  held  for 
one  year,  and  so  long  thereafter  as  oil  or 
gas  might  be  found  thereon  in  paying  quan- 
tities, constituting,  as  it  the  case  in  the  in- 
struments before  us,  a  term  capable  of  un- 
limited duration.  In  that  state  by  statute 
£uch.  a  mining  right  (as  it  is  there  classed) 
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is  taxable  separately.  The  statute^  however, 
did  not  undertake  to.  define  the  property 
classification  of  such,  a  right,  whetber  it 
constituted  personal  property  or  an  interest 
in  land.  The  named  question,  therefore,  of 
the  character  of  the  property  right,  was 
necessary  to  be  determined.  The  court  held 
that  the  conveyance  amounted  to  the  grant 
of  a  freehold  interest,  which  should  be 
assessed  and  taxed  as  real  estate  against 
the  grantees.  See  also  Guffey  v.  Smith,  237 
U.  S.  101,  69  L.  ed.  866,  35  Sup.  Ct.  Rep. 
527,  decided  April  5,  1916.  According  to 
these  decisions,  it  is  immaterial  whether 
there  is  any  such  thing  as  absolute  owner- 
ship of  oil  and  gaa  in  place.  They  plainly 
announce  tliat  tlie  conveyance  of  such  min- 
erals in  place,  witli  a  right  to  the  use  of 
the  land  for  their  extraction  from  the  earth, 
which  may  prove,  under  the  instrument,  of 
unlimited  duration,  creates  a  freehold  inter- 
est in  the  land  itself;  and  the  last-named 
decision  as  clearly  rules  that  such  interest 
is  taxable  as  realty,  and  against  the  person 
who  owns  and  may  enjoy  it. 

It  is  assumed  in  the  argument  that  be- 
cause of  the  decision  of  this  court  in  Na- 
tional Oil  &  Pipe  Line  Co.  v.  Teel,  95  Tex. 
586,  68  S.  W.  ^79,  22  Mor.  Min.  Rep.  263, 
and  its  refusal  of  writs  of  error  in  the  cases 
of  O'Neil  V.  Sun  Co.  58  Tex.  Civ.  App.  167, 
123  S.  W.  172,  and  Witherspoon  v.  Staley, 
—  Tex.  Civ.  App.  — ,  156  S.  W.  656,  it  is 
committed  to  the  proposition  that  oil  and 
gas  in  place  are  not  susceptible  of  grant, 
and  their  conveyance  creates  no  property  in- 
terest in  the  land,  but  only  a  bare  right  or 
privilege  to  go  on  the  land  and  mine  for 
such  minerals  and  reduce  them  to  posses- 
sion. The  case  of  Southern  Oil  Co.  v.  Col- 
quitt, 28  Tex.  Civ.  App.  292,  69  S.  W.  169, 
involved  the  question  of  whether  the  proper 
joinder  of  the  wife  was  necessary  in  a  con- 
veyance of  such  minerals  in  place  under  a 
tract  constituting  a  homestead,  together 
with  the  right  to  make  use  of  the  land  for 
the  purpose  of  their  production  from  the 
earth.  The  court  of  civil  appeals  for  the 
fifth  district  lield  that  it  was,  for  the  reason 
that  such  a  conveyance  amounted  to  the 
grant  of  an  interest  in  the  land  itself.  Tliis 
court  refused  writ  of  error.  It  could  have 
done  so  only  under  the  view  that  the  inter- 
est created  by  the  instrument  was  an  inter- 
est in  the  realty  itself,  requiring  for  its 
validity  the  joinder  of  the  wife  because  of 
the  homestead  character  of  the  realty.  In 
O'Neil  V.  Sim  Co.  tlie  question  was  the  riglit 
of  the  Sun  Company  to  oil  from  a  well  bored 
upon  a  tract  to  which  it  held  a.  clear  and 
unforfeited  right  under  a  lease.  The  court 
of  civil  appeals  for  the  fourth  district  held 
that  the  instrument,  though  it  purported  to 
grant  and  convey  the  title  to  the  oil  and  gas 
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under  the  land,  only  conferred  a  riglit  to  ex- 
ploit the  ground  and  acquire  title  to  the 
oil  by  its  extraction  from  it.  Under  the  facts 
of  the  case  it  was  manifest  that  the  Sun 
Company  was  entitled  to  the  oil,  what- 
ever might  be  the  technical  classification  of 
its  right.  There  are  essential  elements  of 
difference  between  the  contract  considered 
in  that  case  and  the  instruments  here  under 
review.  It  possessed  all  of  the  character- 
istics of  a  contract  for  exploitation,  with 
the  Ti^t  to  take  the  oil  and  gas  in  the 
ground,  with  such  right  depending  upon  tde 
company's  performance  of  the  contract. 
Here  the  instruments  express  a  present 
grant  of  the  minerals  in  place  for  a  con- 
sideration which  was  valuable  and  independ- 
ent of  «ny  obligatiqn  resting  upon  the 
grantee,  emphasized  by  the  parties  aa  a  con- 
veyance of  property,  and  not  the  grant  of  a 
mere  franchise  by  a  distinct  provision 
asserting  such  to  be  its  character.  The 
same  distinction  exists  with  respect  to  the, 
instrument  considered  in  Witherspoon  v. 
Staley,  as  well  as  that  reviewed  in  National 
Oil  &  Pipe  Line  Co.  v.  Teel.  In  the  former 
oetse  the  court  of  civil  sppenU  held  that  a 


forfeiture  of  the  right  created  under  the 
contract  had  clearly  accrued.  We  concurred 
in  that  view,  and  upon  that  ground  re- 
fused the  writ  of  error.  In  National  Oil  & 
Pipe  Line  Co.  v.  Teel,  the  contract  was  sup- 
ported by  only  a  nominal  consideration 
other  than  the  mere  promise  of  the  lessee  to 
perform  certain  acts,  but  for  the  perform- 
ance of  which  he  was  not,  bound.  The  con- 
tract was  construed  properly  as  the  creation 
of  a  mere  option  which  permitted  the  acqui- 
sition of  an  interest  on  performance  of 
conditions,  a  mere  optional  right  to  acquire 
an  interest  in  land, — a  character  of  instru- 
l^ent  plainly  distinguishable  from  those 
here  presented. 

It  is  our  conohiftion  ihAt  these  instru- 
ments had  the  effect  to  confer  upon '  the 
plaintiff  in  error  an  interest  in  the  several 
tracts  oi  land  described,  the  value  of  which 
was  assessable  against  it  for  taxation. 

The  judgments  of  the  District  Court 
and  Court  of  Civil  Appeals  are  therefore 
affirmed. 

Petition  ioj  reliearing  denied. 


AliABAlMUlL  8T7PREMI:  COURT. 

MYRTLE  BROWN,  Appt., 

V. 

DWIGHT  MANUFACTURING  COMPANY. 

(—  Ala.  — ,  76  So.  292.) 

Uandlord  and  tenant  ^  implied  dnty  to 
repair  —  custom. 

A  duty  to  repair  will  not  be  implied 
against  a  landlord  from  the  fact  that  for 
some  time  prior  to  and  after  the  letting  it 
had  been  his  custom  to  make  repairs  on  the 
leased  property. 
For  other  caaen,  see  Landlord  crtid  Tenant, 

UL  a,  in  Dig.  1-^2  N,  8, 

(June  21,  1917.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Etowah  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  ipr  injury  to  plaintiff's 
health  for  which  defendant  was  alleged  to 
be  responsible.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  M.  Miller  for  appeUa^t. 

Messrs,  Dortcb,  Martin^  &  All«n  for  ap- 
pellee. 

Note.  —  As  to  effect  of  making  repairs  to 
impose  on  landlord  implied  duty  to  keep  the 
leaded   premises   in.  repai?,    see   annotation 
following  this  case,  post,  998. 
L.R.A.1917F. 


Sayre,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  (appellant)  sued  defendant  for 
damages,  alleging  in  the  several  coiuits  of 
her  amended  complaint  as  follows,  in  sub- 
stance: That  defendant  had  rented  a  cer- 
tain dwelling  house  to  her  father,  of  whose 
family  she  was  a  member;  that  for  many 
years  prior  to  the  rental  aforesaid  defend- 
ant had  been  accustomed  to  attend  to  dry 
closets  which  it  had  constructed  and  main- 
tained for  the  occupants  of  its  tenant  houses, 
including  the  house  let  to  appellant's 
father;  "that  the  custom  of  defendant  to  at- 
tend said  closets  had  been  so  imiform  and 
had  existed  for  such  a  length  of  time  as  to 
make  it  the  duty  of  defendant  to  attend 
said  closets  used  by  plaintiff  and  members 
of  the  family  occupying  said  house;"  that 
for  the  next  three  or  four  months  defendant 
continued  to  care  for  **said  closets,*'  and 
then  failed  or  refused  to  do  so,  as  a  proxi- 
mate consequence  of  which  ^'said  closets"  be- 
came offensive  and  unhealthy,  and  caused 
plaintiff  to  become  sick,  etc.  The  trial  court 
sustained  demurrers  to  the  several  counts 
of  the  amended  complaint,  whereupon  phiin- 
tiff  took  a  nonsuit,  reserving  her  appeal 
upon  the  record. 

Though  a  landlord  is  bound  to  exercise 
diligence  to  prevent  injury  to  the  person  or 
property  of  the  tenant  of  one  part  of  the 
premises  by  reason  of  the  condition  or  use 
made  by  him  of  the  other  part   (1  Tiffany, 
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Land.  &  T.  p.  622),  in  the  absence  of  special 
stipulation,  and  apart  from  the  results  of 
latent  defects,  known  to  him  and  concealed 
from  the  tenant,  the  landlord  is  under  no 
responsibility  to  his  tenant  as  regards  the 
condition  of  the  leased  premises  at  the  time 
of  the  lease,  nor  is  he  under  obligation  after- 
wards to  keep  the  premises  in  a  condition 
satisfactory  to  the  tenant.  Anderson  v.  Uob- 
inson,  182  Ala.  615,  47  L.R.A.(N.S.)  330,  62 
So.  512,  Ann.  Cas.  1915D,  829;  Hart  v.  Cole- 
man, 192  Ala.  447,  68  So.  315;  1  Tiffany, 
Land.  &  T.  p.  674.  "The  lessee's  eyes  are 
his  bargain."  Moore  v.  Weber,  71  Pa.  429, 
10  Am.  Rep.  708. 

\  The  evident  theory  of  the  complaint  is 
that  plaintiff's  lessor,  the  defendant,  failed 
to  keep  the  premises  let  to  plaintiff's  father 
in  repair,  and  that  the  custom  alleged  had 
the  effect  of  importing  into  the  contract  of 
lease  a  stipulation  on  the  part  of  defendant 
to  care  for  the  closet  on  the  premises.  As- 
suming that  the  duty  plaintiff  would  impose 
on  defendant  falls  within  the  proper  scope 
of  an  engagement  to  make  repairs,  for  plain- 


tiff so  contends,  and  at  least  a  stimulation 
to  do  the  thing  upon  a  failure  to  do  which 
plaintiff  counts  would  be  in  the  nature  of 
a  stipulation  to  repair,  still  the  facts  al- 
leged fail  to  show  a  duty  to  repair.  "The 
tendency  of  modern  decisions  is  not  to  im- 
ply covenants  which  might  and  ought  to 
have  been  expressed,  if  intended.  A  cove- 
nant is  never  implied  that  the  lessor  will 
make  any  repairs.  Sheets  v.  Selden,  7 
Wall.  423,  19  L.  ed.  168.  "That  the  lessor 
makes  repairs,  voluntarily  or  at  the  lessee's 
r^uesti  does  not  tend  to  show  any  agree- 
ment by  him  to  make  repairs."  1  Tiffany, 
Land.  &  T.  p.  582. 

So,  then,  even  though  plaintiff's  action  is 
in  tort,  her  complaint  states  no  duty 
breached,  for  that  the  custom  alleged  had 
not  the  effect  to  impose  any  obligation  upon 
defendant,  and  defendant's  demurrer  taking 
the  point  was  well  sustained. 

Anderson,  Ch.  J.,  and  McCleUan  and 
Gardner,  J  J.,  concur. 


Annotation — ^Effect  of  making  repairs  to  impose  on  landlord  implied  doty 

to  keep  the  leased  premises  in  repair. 


In  a  note  in  34  L.B.A.(N.S.)  806,  there 
is  considered  the  somewhat  similar  ques- 
tion as  to  the  effect  of  the  abandonment 
by  the  lessor  of  an  attempt  to  repair  the 
leased  premises,  on  his  liability  for  per- 
sonal injuries  due  to  the  bad  repair  of 
the  premises,  where  he  was  originally 
under  no  legal  obligation  to  make  re- 
pairs. And  see  also  note  in  L.R.A. 
1917B,  226,  as  to  the  liability  of  the 
landlord  to  the  tenant  for  damage  by 
water,  and  a  note  in  the  same  volume, 
page  236,  as  to  the  liability  of  the  land- 
lord to  tenant  for  damage  by  water 
where  due  to  faulty  construction,  and 
where  due  to  bursted  water  pipes,  see 
note  in  same  volume,  page  244.  The 
question  of  the  liability  to  the  tenant 
for  sickness  due  to  the  unsanitary  condi- 
tion of  the  leased  premises  is  the  sub- 
ject of  a  note  in  L.B.A.1917A,  994,  and 
the  landlord's  liability  for  injuries 
caused  by  lack  or  insufficiency  of  fire 
escapes  is  the  subject  of  a  note  in  L.R.A. 
1917C,  1153.  And  in  general  as  to  an 
implied  covenant  as  to  the  condition  of 
the  premises,  see  Charlow  v.  Blanken- 
ship,  L.R.A.1917D,  1149,  and  footnote 
thereto,  which  refers  to  many  other 
notes  bearing  on  the  question. 

At   common  law.   the  rule  of  caveat 

emptor  applies  to  leases  of  real  estate; 

and,  in  the  absence  of  fraud,  deceit,  or  I 

concealment   by   the   lessor,    the   lessee 
L.R.A.iniTF. 


takes  the  leased  premises  in  the  condi- 
tion in  which  they  are  in,  without  right 
or  recourse  to  the  lessor  for  defects 
therein  not  amounting  to  a  nuisance,  and 
no  duty  is  imposed  upon  the  lessor  to 
keep  the  leased  premises  in  repair  un- 
less he  expressly  covenants  so  to  do. 
Such  duty  is  not  imposed  by  the  fact 
that  he  has  voluntarily  made  repairs  at 
the  request  of  the  tenant,  where  under 
no  legal  obligation  originally  to  make 
the  same. 

For  example,  the  custom  of  the  lessor 
to  attend  to  dry  closets  constructed  and 
maintained  by  him  for  the  occupants  of 
tenant  houses  does  not  have  the  effect  of 
importing  into  a  lease  of  one  of  the 
houses  an  agreement  to  look  after  the 
closet  appurtenant  thereto.  Bbown  v. 
DwiGHT  Mpg.  Co.  ante,  997. 

The  fact  that  the  lessor  repaired  the 
steps  of  a  tenant  imposed  on  him  no 
obligation  to  put  on  a  conductor  or  to 
change  a  gooseneck  projecting  from  the 
gutter  in  the  eaves,  to  prevent  the  water 
from  falling  on  such  steps,  and  hence  he 
is  not  liable  for  x>er8onal  injuries  re- 
ceived by  a  tenant  slipping  and  falling 
on  the  steps  due  to  ice  accumulating 
there  from  a  leakage  from  the  gutter. 
Hannaford  v.  Kinne  (1908)  199  Mass. 
63,  86  N.  E.  187.  Nor  does  it  constitute 
an  admission  by  the  lessor  of  any  duty 
to  keep  the  leased  premises  in  repair  for 
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him  gratuitously  to  make  repairs. 
Phelnn  v.  Fitzpatriok  (1905)  188  MasB. 
237,  108  Am.  St.  Rep.  469,  74  N.  E.  326. 
Nor  is  the  making  of  repairs  evidence 
that  the  lessor  agreed  to  keep  the  prem- 
ises in  repair.  Galvin  y.  Beais  (1905) 
187  Mass.  250,  72  N.  K  969,  17  Am. 
No^.  Rep.  55.  And  the  fact  that  the  les- 
sor voluntarily  and  at  the  request  of 
the  lessee  made  certain  repairs  does  not 
furnish  evidence  from  which  an  infer- 
ence may  be  drawn  that  there  was  a  gen- 
eral contract  with  the  lessor  to  make  all 
repairs  necessary  to  keep  the  leased 
premises  tenantable.  Moore  v.  Weber 
(1872)  71  Pa.  429,  10  Am.  Rep.  708. 
Nor  does  the  fact  that  the  lessee,  after 


signing  the  lease,  made  a  demand  upon 
the  lessor  to  make  certain  repairs,  which 
the  latter  complied  with,  operate  to 
make  a  new  or  collateral  contract  that 
the  lessor  should  keep  the  leased  prem- 
ises in  repair.  Watson  y.  Almiral  (1901) 
61  App.  Div.  429,  70  N.  Y.  Supp.  662. 

An  agreement  by  the  lessor  to  repair 
the  porch  to  the  leased  premises  af>ter 
the  porch  rail  had  been  broken  off  and 
the  accident  complained  of  had  hi^- 
pened,  does  not  amount  to  anything  but 
a  gratuity,  where  the  lessor  was  under 
no  original  obligation  to  keep  the  prMn-> 
ises  in  repair.  Quinn  y.  Crowe  (1900) 
88  m.  App.  191.  A.  G.  S. 


ARKANSAS  SUPREIHK  COURT. 

W.  H.  SNETZER,  Appt., 
v. 

T.  J.  GREGO  et  al. 

(—  Ark.  — ,  196  S.  W.  026.) 

Pnbllo  Improyementfl  •-*  assessment  — - 
..  personal  property. 

1.  Since  personal  property  cannot  be  bene- 
fited by  a  levee  to  protect  the  property  in  a 
city  from  the  flood  water  of  a  river,  it  can- 
not be  subjected  to  an  aBsessmeDt  to  pay 
for  the  improvement. 

For  other  oase^f  see  PMhlio  ImprovetMnts, 
III,  c,  in  Dig,  1-^62  N,  8, 

Statute  —  Inyalld  in  part  —  eHeet  on 
residue. 

2.  The  inclusion  of  personal  property  in 
a  statute  providing  for  the  assessment  of 
property  to  pay  for  a  public  Improvement 
does  not  invalidate  the  entire  statute  if  the 
statute'  provides  that,  should  it  be  decided 
that  the  assessment  cannot  be  levied  upon 
any  species  of  property  mentioned  in  thp 
etatute,  then  the  assesement  shall  be  levied 
on  the  property  which  can  be  legally  as- 
aessed. 

For  other  oases,  see  Statutes,  L  o,  2,  in  Dig, 
1-52  N,  8. 

(June  26,  1917.) 

A  PPEAL  by  complainant  from  a  decree  of 
A.  the  Chancery  Court  for  Jackson  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  restrain  them  from  enforcing  the  provi^ 
«ion  of  a  special  statute  creating  an  im- 
provement district.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hillhoase  A  Boyoe,  for  appel- 
lant: 

Taxation  for  local  improvements  muat  be 

Note. —  As  to  what  property  other  than 
realty  may  be  assessed  for  the  construction 
and  maintenance  of  levees,  see  annotation 
-following  this  case,  post,  1003. 
L.K.A.IPITF. 


confined  to  real  estate  to  be  benefited  by  the 
proposed  improvement.  Personal  property 
is  not  subject  to  taxation  for  that  purpose. 

Ft.  Smith  Light  &  Traction  Co.  v.  Mc- 
Donough,  119  Ark.  268,  177  S.  W.  926;  1 
Page  &  J.  Taxn.  by  Local  &  Special  Assesa- 
ments,  §  2;  Carson  v.  St.  Francis  Levee 
Dist.  59  Ark.  636,  27  S.  W.  600;  Memphis 
Land  &  Timber  Co.  v.  St.  Francis  Levee 
Dist.  64  Ark.  265,  42  S.  W.  763;  Kirst 
V.  Street  Improv.  Dist  86  Ark.  15,  109  S. 
W.  526;  Less  Land  Co.  v.  Fender,  119  Ark. 
21,  173  S.  W.  407;  Cribbs  v.  Benedict,  64 
Ark.  555,  44  S.  W.  707;  Hamilton,  Special 
Assessments,  §  275. 

Improvement  districts  have  only  such 
powers  as  are  expressly  conferred  by  stat- 
ute. 

Lewis  V.  Rieff,  114  Ark.  369,  169  S.  W. 
1184;  Nakdimen  v.  Ft.  Smith  k  Y.  B.  Bridge 
Dist.  115  Ark.  194,  172  S.  E.  272;  Word  v. 
Drainage  Dist.  110  Ark.  416,  161  8.  W. 
1057;  Sembler  v.  Water  A  Light  Improv. 
Dist.  100  Ark.  90,  168  8.  W.  972;  White  V. 
Loughborough,  125  Ark.  61,  188  S.  W.  10; 
Martin  v.  Reynolds,  125  Ark.  163,  188  S. 
W.  4;  Macon  v.  Patty,  67  Miss.  378,  34  Am. 
Rep.  451. 

In  the  establishment  of  improvement  dis- 
tricts it  is  not  necessary  that  the  legisla- 
ture set  out  in  specific  terms  all  the  objects 
and  purposes  of  the  act. 

Carson  v.  St.  Francis  Levee  Dist.  69  Ark. 
632,  27  S.  W.  590;  Wilson  v.  William  R. 
Compton  Bond  k  Mortg.  Go.  108  Ark.  460, 
146  S.  W.  110. 

Messrs.  John  W.  Stayton  and  Joaepli 
M.  Stayton,  for  appellees: 

The  legislature  has  power  to  form  an  im- 
provement district  comprising  territory  lo- 
cated wholly  without  a  city  or  town,  or 
lying  both  within  and  without  a  city. 

Shibley  v.  Ft.  Smith  &  V.  B.  Dist.  96  Ark. 
424,  132  S.  W.  444. 

Considered  from  this  point  of  view,  no 


1006 


ARKANSAS  SUPREME  COURT. 


reason,  inf^entially  or  otherwise,  arises 
against  assessing  personal  property  for  local 
improvements.  Nor  can  it  be  said  that  any 
constitutional  limitation  tipon  the  power  of 
taxation  would  prevent  the  assessment 
against  personalty,  for  an  assessment  is  not 
a  tax. 

Cribbs  v.  Benedict,  64  Ark.  562,  44  S.  W. 
707 ;  Excelsior  Planting  &  Mfg.  Go.  v.  Green, 
39  La.  Ann.  455,  1  So.  873;  Carson  v.  St. 
Francis  Levee  Dist,  59  Ark.  532,  27  S.  W. 
590;  Sudberry  v.  Graves,  83  Ark.  348,  103 
8.  W.  728;  Shibley  v.  Ft.  Smith  &  V.  B. 
Dist.  supra;  George  v.  Young,  45  La.  Ann. 
1232,  14  So.  137  >  Buras  Levee  Dist.  v,  Mia- 
legvich,  52  La.  Ann.  1292,  27  So.  790; 
Hughes  V.  Caddo  Levee  Dist.  108  La.  146, 
32  So.  218;  Page  &  J.  Taxn.  by  Local  & 
Special  Assessments,  p.  876;  Little  Rock  v 
Katzenstein,  52  Ark.  107.  12  S.  W.  198; 
Improvement  Dist.  v.  Offenhauser,  84  Ark. 
257,  105  S.  W.  265;  Parkview  Land  Co.  v. 
Road  Improv.  Dist.  92  Ark.  100,  122  S.  W 
241;  Oliver  v.  Chicago,  R.  1.  A  P.  R.  Co. 
89  Ark.  466. 

The  legislature  may  imdertake  to  say 
what  the  plan  shall  be,  without  consulting 
property  owners,  or  it  may  delegate  that 
duty  to  the  directors. 

Sudberrv  v.  Graves,  83  Ark.  348,  103  S. 
W.  728;  Shibley  v.  Ft.  Smith  &  V.  B.  Dist. 
supra;  Carson  v.  St.  Francis  Levee  Dist.  59 
Ark.  532,  27  S.  W.  590. 

McOnlloch,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  general  assembly  of  1917  enacted  a 
special  statute  creating  an  improvement 
district  designated  as  the  Newport  levee 
district,  for  the  purpose  of  constructing  a 
levee  to  protect  property  in  the  city  of  New- 
port and  vicinity  from  inundation  by  water 
overflowing  White  river.  The  city  of  New- 
port constituted  mainly,  although  not 
wholly,  the  territory  embraced  in  the  bound- 
aries of  the  district.  Tlie  territory  is  de- 
scribed by  metes  and  bounds,  and  appellant, 
who  is  the  owner  of  real  estate  in  the  dis- 
trict, instituted  this  action  to  restrain  the 
board  of  commissioners  from  proceeding  ac- 
cording to  the  terms  of  the  statute. 

It  is  contended  that  the  statute  is  void  be- 
cause it  authorizes  the  assessment  of  per- 
sonal property,  as  well  as  real  estate,  to 
raise  funds  with  which  to  pay  for  the  con- 
struction and  maintenance  of  the  levee.  The 
statute  is  novel  in  this  respect,  for  the  at- 
tempt to  tax  personal  property  for  a  local 
improvement  has  never  been  undertaken  in 
this  state.  The  statute  provides  that  the 
assessors  of  the  district  "shall  at  once  pro- 
ceed to  assess  the  bejiefit  accruing  to  the 
lands,  lots  and  parts  of  lots,  railroad  tracks 
and  rights  of  way  and  tramroads  in  said 
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district,  by  reason  of  the  construction  of 
such  improvement,  and  also  the  benefit  ac- 
cruing to  the  personal  property  in  said  dis- 
trict by  reason  of  such  improvement." 

It  also  provides  that  the  assessors  "shaJU 
make  a  li^  of  such  lands,  lots  and  parts  of 
lots,  railroad  tracks  end  rights  of  way  and 
tramroads,  and  a  separate  list  of  such  per- 
sonal property  in  books  to  be  provided  by 
said  board  of  directors  for  that  purpose, 
showing  a  description  of  the  same,  the  name 
of  the  owner  or  owners  of  such  lands,  lota 
and  parts  of  lots,  railroad  tracks  and  righta 
of  way  and  tramroads,  and  the  name  of  the 
owner  of  such  personal  property,  and  the 
amount  of  the  benefit  assessed  thereon  by  said 
board  of  assessors,  and  shall  file  said  list 
with  the  secretary  of  said  boards  of  direc- 
tors." 

The  question  is,  therefore,  squarely  pre- 
sented whether  or  not  personal  property  can 
be  subjected  to  taxation  for  loca)  improve- 
ment. This  has  not  heretofore  been  attempt- 
ed in  this  state,  as  we  have  irlready  said, 
nor  can  we  find  in  the  books  any  example  of 
an  attempt  in  other  states  to  tax  personal 
property  as  such  for  the  purpose  of  defray- 
ing the  eicpenses  of  local  improvements.  la 
the  state  of  Louisiana  a  tax  on  cotton  per 
bale  grown  on  lands  in  a  levee  district  for 
the  purpose  of  maintaining  the  levees  which 
protected  the  land,  and  also  a  special  tax 
on  oysters  taken  from  beds  protected  by  nn. 
improvement  for  the  .maintenance  ol  which 
the  tax  is  levied,  has  been  upheld  by  the 
eourts  of  that  state.  Sxcelsior  Planting  & 
Mfg.  Co.  V.  Green,  39  La.  Ann.  455,  1  So. 
873;  Buras  Levee  Dist.  v.  Mialegvioh,  52 
La.  Ann.  1292,  27  So.  790.  In  one  of  those 
cases,  however,  the  tax  was  sustained  on 
the  principle  that  the  subject-matter  was 
the  product  of  the  land,  and  in  the  other, 
on  the  principle  that  the  state  had  the  power 
to  prescribe  the  terms  and  conditions  upon 
which  oysters  should  he  removed  from  landa 
of  the  state,  the  oysters  being  protected  in 
the  beds,  as  it  was  shown  by  the  proof  in 
the  case,  and  in  that  sense  was  a  product  of 
the  land;  and  the  cotton  grown  on  the  land, 
being  a  product,  was  taxed  as  such.  In  the 
case  upholding  the  tax  on  cotton  (Excelsior 
Planting  &  Mfg.  Co.  v.  Green,  supra),  the 
court  said :  ''The  l^islature,  doubtless,  oon^ 
eluded  that  the  cotton  produced  on  land 
would  be  as  reasonable  and  fair  a  measure 
of  the  extra  benefit  derived  by  such  land 
as  any  other,  and  that  this  cotton,  having 
been  protected  during  the  whole  season  of 
its  growth  by  the  levees,  had  enjoyed  a 
benefit  which  formed  a  just  basis  for  its 
assessment.  In  this  the  legislature  certain- 
ly acted  within  the  range  of  its  power 
and  in  thorough  conformity  with  the  prin- 
ciples of  special  assessment*    The  only  ques- 
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tioii  was  tiow  and  when  to  apportion  and 
collect  the  assessment  on  such  cotton.  The 
49implest  and  naost  practical  method  was  evi- 
•dently  that  adopted »  to  wit,  to  apportion 
it  on  the  ginned  bale,  whieh  is  the  mercan- 
tile form  to  which  all  coHon  is  reduced  for 
marketable  purposes." 

In  the  other  case  cited,  in  which  tlie  tax 
on  oysters  was  upheld,  the  court  said: 
'''Another  objection  to  the  assessment  is  that 
oysters  are  not  the  produce  of  alluvial  lands, 
4ind  that  if  they  are  they  are  not  the  prod- 
uce of  lands  which  are  subject  to  taxation, 
for  the  reason  tiiat  tlipv  are  cultivated  on 
land  belonging  to  (he  state.  We  may,  with- 
out deep  research,  find  marked  analogy  be- 
tween the  cultivation  of  the  oyster  and  that 
of  crops.  Their  beds  are  on  submerged 
lands,  and  they  require  as  much,  or  nearly 
■as  much,  care  and  cultivation  as  crops.  It 
is  true  that  the  fisherman  need  know  noth- 
ing of  the  labors  of  the  plow,  and  the  cul- 
tivation of  the  ground,  but  his  work  is 
among  the  oyster  beds  laid  very  near  the 
flhore,  and  his  oysters,  il  not  produced  di- 
rectly by  the  land,  are  very  mnch  aided  by 
^he  favorable  situation  in  which  they  are 
placed ;  that  is,  in  the  territory  protected  by 
ihe  levees,  as  before  stated.  We  agree  with 
•counsel  that  they  are  not  the  produce  of 
the  land  in  the  sense  that  plants  are  by  it 
given  liie,  but  we  are,  as  we  take  it,  justi- 
iied  in  holding  that  from  the  very  fact  that 
these  lands  are  owned  by  the  state,  and  as 
such,  not  subject  to  taxation,  gives  rise  to 
the  right  specially  to  assess  them.  Being 
the  property  of  the  state,  she  may  well  Im- 
pose the  condition  that  those  who  occupy 
them  shall  pay  an  assessment  tax  for  pub- 
lic improvement.  The  defendant  is  not  in 
the  position  of  a  fisherman  who  occupies 
and  owns  land.  He  cannot  prevent  the  state 
from  imposing  such  condition,  in  so  far  as 
he  is  concerned,  and  such  assessment  on  her 
own  lands,  as  may  be  deemed  to  the  interest 
of  all  concerned." 

It  is  thus  seen  that  tax  on  the  products 
of  the  land  is  treated  as  an  indirect  tax  on 
tlie  benefit  accruing  to  the  land  by  virtue  of 
the  improvement:  and  if  it  be  conceded  to 
he  reasonable  and  lawful  to  impose  the  tax 
on  that  theory,  this  is  far  from  unholding 
a  tax  on  personal  property  independent  of 
its  connection  with  the  real  estate,  for  the 
purpose  of  defraying  the  expenses  of  a  local 
improvement.  We  are  clearly  of  the  opin- 
ion that  it  could  not  be  done.  It  is  said  in 
many  decisions  that  the  right  to  levy  a 
special  tax  on  property  to  pay  the  cost  of 
local  improvements  can  be  justified  only  on 
the  theory  of  special  benefits  to  the  property 
thus  taxed.  That  doctrine  has  been  repeat- 
edly announced  in  the  decisions  of  this 
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court.    Kirst  v.  Street  Improv.  Dist.  86  Ark. 
1,  109  S.  W.  626. 

It  follows  that  personal  property  cannot 
be  taxed,  for  the  reason  that  it  cannot  be 
specially  benefited  by  a  local  improvement. 
The  owner  may  be  benefited  in  the  enjoyment 
of  the  use  of  his  personal  property  in  that 
locality,  but  the  property  itself  derives  no 
benefit.  A  horse  has  the  same  value  situ- 
ated, for  the  time  being,  within  the  bounds 
of  an  improvement  district,  or  outside  of  it. 
Mon^  deposited  in  a  bank,  or  commercial 
paper,  is  of  the  same  value  whether  held  in 
a  city  embraced  in  an  improvement  district 
or  elsewhere,  and  a  stock  of  merchandise 
is  worth  its  market  value  wherever  situated, 
regardless  of  a  local  improvement.  The  con- 
struction of  the  improvement  may  result  in 
increased  conveniences  for  handling  the  per- 
sonal property;  but  the  benefit^  after  all,  i^ 
to  the  owner,  and  not  to  the  property.  The 
situs  of  personal  property  follows  the  dom- 
icil  of  the  owner.  It  may  be  located  one 
day  inside  of  an  improvement  district  and 
the  next  day  it  is  found  elsewhere,  and  it 
has  no  fixed  situs  like  real  estate  within 
the  meaning  necessary  to  constitute  it  the 
subject-matter  of  special  assessments  based 
on  benefits.  Special  assessments  are  levied 
on  the  property  itself,  and  not  against  the 
owner  as  a  personal  liability;  and  the  bene- 
fit must  be  to  the  property  itself,  rather 
than  to  the  owner,  in  order  to  justify  the 
special  taxation.  It  is  otherwise  as  to  gen- 
eral taxation;  for  the  taxation  of  everv 
species  of  property  is  'justified,  however 
transitory  its  situs  may  be  within  the  juris- 
diction of  the  sovereignty  which  undertakes 
to  impose  the  tax.  Mr.  Hamilton  in  his 
textbook  on  this  subject  (Hamilton,  Special 
Assessments,  §  275)  makes  the  unqualified 
statement  that  one  of  the  cardinal  rules  for 
special  assessments  is  that  they  can  be 
levied  only  on  real  estate.  In  Page  &  Jones 
on  Taxation  by  Assessment  (vol.  1,  §  548), 
the  contrary  view  is  stated,  but  no  authority 
is  cited,  except  the  Louisiana  oases,  which, 
as  we  have  already  seen,  do  not  sustain  that 
view.  The  authors  concede  the  rule  estab- 
lished by  a  great  number  of  cases  to  be  that 
special  tax  for  local  improvement  must  be 
confined  to  real  estate.  That  is  the  view  ex- 
pressed by  the  supreme  court  of  Mississippi 
in  Macon  v.  Patty,  57  Miss.  378,  34  Am. 
Rep.  461.  In  the  case  of  Ft.  Smith  Light 
&  Traction  Co.  v.  McDonough,  119  Ark.  268, 
177  S.  W.  926,  we  said:  "It  must  readily 
be  conceded,  and  it  is  conceded  by  appellee, 
that  taxation  for  local  improvement  must 
be  confined  to  real  estate  to  be  benefited  by 
the  proposed  improvement.  Personal  prop- 
erty is  not  subject  to  taxation  for  that  pur- 
pose, nor  was  it  attempted  in  the  enact- 
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ment  of  the  statute  under  coneideration  to 
tax  personalty." 

That  statement  was  unnecessarily  broad 
upon  the  issues  involved  in  that  particular 
case,  and  it  amounted  to  mere  dictum,  but 
we  think  it  was  a  correct  statement  of  law 
on  the  subject,  and  we  reannounce  it  now 
as  being  correct.  Assessments  for  local 
benefits  must  be  confined  to  real  estate  re- 
ceiving peculiar  benefits  from  the  improve- 
ment to  be  constructed  and  maintained,  and 
must  be  limited  to  those  benefits,  and  per- 
sonal property  cannot  be  taxed  for  that  pur- 
pose. It  does  not  follow,  however,  from 
this  declaration  against  the  validity  of  the 
attempt  to  tax  personal  property,  that  the 
whole  statute  is  void.  Appellant  is  not 
complaining  as  the  owner  of  personal  prop- 
erty, and  does  not  allege  that  he  is  the 
owner  of  that  character  of  property,  but 
sues  as  the  owner  of  real  estate  to  resist 
the  levy  of  the  special  tax  on  his  land.  One 
of  the  sections  of  the  statute  reads  as  fol- 
lows: "If,  upon  a  contest  by  any  property 
owner  in  said  district,  as  to  the  legality  or 
constitutionality  of  the  assessment  of  bene- 
fits levied  on  any  class  or  species  of  prop- 
erty under  this  act,  for  the  construction 
and  maintenance  of  the  improvements  con- 
templated by  this  act,  or  for  the  payment 
of  the  indebtedness  of  the  district,  such  as- 
sessment of  benefits  should  be  held  by  the 
court  of  final  resort  to  be  illegal  and  un- 
constitutional, then  the  property  in  the  dis- 
trict which  can  be  legally  and  constitution- 
ally assessed  to  defray  the  cost  of  construc- 
tion and  maintenance  of  such  improvements 
and  to  discharge  the  indebtedness  of  the 
district  only  shall  be  assessed  to  defray  such 
cost  and  to  discharge  such  indebtedness." 

But  for  the  provision  just  quoted,  it 
would  follow  that  the  whole  statute  is  void 
because  the  legislature  had  determined  that 
it  was  appropriate  and  just  to  tax  all  of 
the  property,  both  real  and  personal,  for 
the  construction  of  the  improvements,  and 
we  could  not  see  that  the  legislature  would 
have  passed  the  statute  with  the  authority 
to  tax  personal  property  eliminated.  This 
de<!laration  incorporated  by  the  lawmakers 
into  the  statute  presents  an  altogether  dif- 
ferent question,  for  it  expresses  the  pur- 
pose of  the  lawmakers  to  the  effect  that, 
even  if  the  personal  property  cannot  be 
taxed,  it  is  not  only  practicable  to  construct 
the  improvement  out  of  the  taxation  or  the 
benefits  accruing  to  real  estate,  but  that 
it  is  just  to  do  so.  We  have  then  in  the 
statute  two  legislative  determinations, — one, 
that  it  is  just  and  fair  to  include  benefits 
to  personalty  in  the  scheme  of  taxation,  and 
also  that  if  that  cannot  be  done  under  the 
law,  it  is  equally  just  to  pay  for  the  con- 1 
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struction  oi  the  improvements  with  fundi 
derived  from  the  taxation  on  benefits  ac- 
cruing to  real  property  alone.  This  is  not 
the  delegation  of  legislative  authority  to 
the  courts,  nor  is  it  an  inconsistent  alterna- 
tive. It  is  a  positive  declaration  of  the 
purpose  of  the  legislature  to  put  the  law 
into  force  to  the  full  extent  of  its  constitu- 
tional power. 

The  following  statement  on  this  subject 
is  found  in  6  R.  C.  L.  §  123:  "Occasional- 
ly the  legislature  expressly  states  its  will 
that  the  valid  provisions  of  a  statute  shall 
be  enforced  in  spite  of  any  judicial  deter- 
mination that  certain  sections  of  the  act 
are  unconstitutional.  Such  an  expression  of 
the  will  of  the  legislature  is  generally  car- 
ried out  by  the  courts." 

The  only  authority  eited  by  the  text- 
writer  is  the  case  of  State  ex  rel.  Davis- 
Smith  Co.  V.  Clausen,  66  Wash.  166,  37 
L.R.A.{N.S.)  466,  117  Pac.  1101,  2  N,  C. 
C.  A.  823,  3  N.  C.  C.  A.  599,  and  that  is  the 
only  authority  we  can  find  on  the  subject. 
We  are  not  prepared  to  say  that  the  rule 
stated  by  the  text-writer  can  be  given  gen- 
eral application  so  as  to  apply  to  all  cases 
where  the  lawmakers  mav  see  fit  to  in- 
corporate  such  a  declaration  into  a  statute, 
but  we  do  say  that  when  applied  to  a  stat- 
ute like  this,  it  constituted  a  legislative  de- 
termination of  its  full  purpose,  and  that 
that  declaration  can  and  sliould  be  carried 
into  effect.  Under  a  statute  like  that,  a 
part  of  the  law  which  is  not  swept  away  by 
the  courts  as  being  in  conflict  with  the  Con- 
stitution is  declared  to  be  in  force,  and 
there  is  no  mistaking  the  legislative  will 
in  that  respect. 

We  are  of  the  opinion,  therefore,  that 
this  statute  is  not  rendered  unconstitutional 
as  a  whole  merely  because  the  legislature 
hus  exceeded  its  power  in  attempting  to  tax 
a  species  of  property  which  is  not  subject 
to  special  taxation.  Other  questions  con- 
cerning the  validity  of  the  statute  were 
raised  in  the  pleadings  below,  but  it  is  con- 
ceiled  now  that  they  are  unfounded.  One 
is  that  the  description  of  the  boundaries  of 
the  district  are  uncertain;  and  it  is  con- 
ceded in  that  respect,  too,  that  the  descrip- 
tion can  be  made  certain  by  resort  to  ex- 
traneous investigation  to  locate  the  objects 
referred  to  in  the  description. 

We  agree  with  counsel  that  the  bounda- 
ries are  sufficiently  pointed  out  to  be  made 
definite,  and  that  the  creation  of  the  dis- 
trict is  not  void  on  that  account.  Freeze 
v.  Improvement  Dist.  126  Ark.  172,  189  S. 
W.  660.  There  is  nothing  brought  to  our 
attention,  therefore,  which  impairs  the  va- 
lidity of  the  statute  so  far  as  herein  indi- 
cated, and  the  chancery  court  waa  correct 
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in  its  decision  refusing  to  enjoin  the  pro- 
ceedings under  the  statute.  Appellant  does 
not  elaim  to  be  the  owner  of  personal  prop- 


erty, and  is,  therefore,  not  asking  for  re- 
lief on  that  account. 
Decree  affirmed. 


Annotaticm — ^Wbat  pr<^€rty  other  than  retltf  may  be  assessed  for  the 

construction  and  maintenance  of  lerees. 


The  personal  liability  of  a  property 
ownelr  to  pay  assessments  laid  upon  real 
property  for  local  improvements  is 
treated  in  the  notes  to  Ivanhoe  v.  Enter- 
prise, 36  L.R.A.  58;  Brookings  v.  Nat- 
wick,  18  L.R.A.(N.S.)  1259;  and  Ban- 
gor V.  Peirce,  29  L.R.A.(N.S.)  770. 

It  will  be  seen  that  in  Sketzer  v. 
Greqo,  ante,  999,  the  court  condemns  the 
effort  to  tax  personal  property  for  a 
local  improvement. 

In  Excelsior  Planting  &  Mfg.  Co.  v. 
Green  (1887)  39  La.  Ann.  455,  1  So.  873, 
quoted  in  Sketzer  v.  Grego,  the  court 
said  further:  ^'It  is  vain  to  say  that  a 
bale  of  cotton  is  personal  property,  and 
that  local  assessments  can  only  be  levied 
on  real  estate.  There  exists  no  such 
constitutional  or  other  restriction  on  the 
legislative  power.  .  .  .  When,  as  in 
the  instant  case,  the  particular  personal 
property  assessed  has  enjoyed  a  benefit 
from  the  works,  to  which  it  owes  its 
existence  and  preservation,  and  when  the 
legislature  has,  in  the  exercise  of  its 
judgment,  determined  that  it  should 
contribute  for  such  benefit,  no  principle 
or  precedent  can  be  found  which  would 
justify  a  court  in  overruling  its  de- 
cision." 

In  Landry  v.  Henderson  (1902)  109 
La.  143,  33  So.  115,  it  was  held  that 
authority  granted  to  a  levee  district  to 
impose  a  local  contribution  on  sugar, 
molasses,  and  syrup  did  not  warrant  the 
imposition  of  a  contribution  on  sugar 
cane,  and  that  the  penalties  against 
those  who  removed  from  the  district  pro- 
duce on  which  the  local  assessment  had 
not  been  paid  were  not  incurred  by  so 
removing  sugar  cane. 

In  State  ex  rel.  Schenck  v.  Shawnee 
County  (1910)  83  Kan.  199, 110  Pac.  92, 
it  was  held  that  in  levee  proceedings 
under  the  Act  of  1909  a  city  might  be 
assessed  for  benefits  to  its  streets,  con- 
sequent upon  the  construction  of  the 
levee,  and  for  the  benefits  to  its  water 
mains,  hydrants,  and  eleetric-light  fix- 
tures within  the  drainage  district,  as 
the  water  mains,  hydrants,  and  electrio- 
light  fixtures  of  the  eity  were  private 
property,  owned  by  it  in  its  corporate 
capacity;  they  had  a  permanent  situs 
within  the  drainage  district,  and  con- 
stituted **property"  and  "other  property 
liable  to  assessment"  within  the  meap- 
L.R.A.1917F. 


ing  of  the  aet.  And  it  was  held  that 
there  was  no  constitutional  or  other  im- 
pediment to  the  assessment  of  such  prop- 
erty for  benefits  conferred  by  an  im- 
provement of  the  kind  in  question. 

It  may  be  noted  that  *it  appears  in 
Tate  V.  Levee  Comrs.  (1904)  84  Miss. 
388,  36  So.  395,  that  the  first  tax  to  pro- 
vide for  the  payment  of  bonds  issued  by 
the  levee  commissioners  of  the  Tazoo- 
Mississippi  delta  was  a  tax  of  13  mills 
on  the  dollar  of  all  property,  real  and 
personal,  in  the  front,  and  of  9  mills 
on  the  dollar  in  the  back,  counties. 

In  Tate  v.  Levee  Comrs.  (Miss.)  supra, 
there  was  sustained  a  privilege  tax  for 
the  board  of  levee  commissioners  of  the 
Yazoo-Mississippi  delta  on  cotton-seed 
oil  mills  of  $50,  where  the  capital  did 
not  exceed  $30,000. 

And  a  privilege  tax  imposed  for  levee 
purposes  on  liquor  dealers  in  the  levee 
district  was  sustained  in  Levee  Comrs. 
V.  Houston  (1902)  81  Miss.  619,  33  So. 
491. 

But  a  percentage  tax  on  the  gross 
earnings  of  an  insurance  company  do- 
ing business  in  the  levee  district  was 
held  not  to  be  a  privilege  tax  within 
the  statute  authorising  such  a  tax  by  the 
board  of  levee  oommissioners  of  the 
Yazoo-Mississippi  delta,  as  such  a  tax 
means  only  one  that  may  be  paid  in  ad- 
vance before  exercising  the  privilege* 
Johnston  v.  Hartford  F.  Ins,  Co.  (1915) 
109  Miss.  808,  69  So.  686. 

An  assessment  upon  a  railroad  track 
for  levee  purposes  is  hot  invalid  as  a 
tax  on  personal  property  as  including 
ties,  angle  bars,  and  rails,  where  the 
statutes  declare  '^that  the  right  of  way 
of  a  railroad  and  all  tracks,  sidetracks, 
turnouts,  and  other  things  situated  on 
and  appurtenant  thereto,  shall  be  in- 
cluded within  the  meaning  of  the  term 
'railroad  track,'  and  that  the  same  shall 
be  held  to  be  real  estate  for  the  pur- 
poses of  taxation."  St.  Louis  South- 
western R.  Co.  V.  Red  River  Levee  Dist. 
(1907)  81  Ark.  562,  99  S.  W.  843. 

"Taxable  lands"  comprise  buildings  on 
lands,  so  as  to  authorize  the  inclusion  of 
the  buildings  in  making  an  assessment 
for  taxation,  for,  in  legal  contemplation, 
buildings  are  a  part  of  the  land.  Mason 
V.  Police  Jury  (1854)  9  La.  Ann.  368. 

B.  B.  B. 
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SAMUEL  KEYSER,  Doing  Business  under  • 
the  Name  of  the  American  Grocery  Com- 
pany, Appt., 

T. 

CITY  OF  BOISE,  Itespt. 

(—  Idaho,  — ,  165  Pac.  1121.) 

Municipal  corporations  — >  revocation  of 
license  for  gasolene  pump  in  street. 

A  municipal  corporation  having,  in  the 
absence  of  statute,  no  authority  to  permit 
the  erection  of  a  gasolene  pump  in  a  street, 
its  purported  license  for  that  purpose  may 
be  revoked  at  pleasure,  although  expense 
has  been  incurred  on  the  faith  of  it. 
For  other  cases,  see  Mwiioipal  Corporati(ms, 

11,  0,  4,  ft,  (IJ,  in  Dig.  1-52  N.  8, 

(June  12,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Ada  County  sus- 
taining a  demurrer  to  and  dismissing  a  bill 
brought  to  enjoin  defendant  from  removing 
by  force  a  gasolene  pump  installed  by  plain- 
tiff on  a  public  street  under  a  permit  issued 
by  the  defendant  city.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Van  W.  Hasbroack  for  appellant. 

Mr.  Charles  F.  Reddoch  for  respondent. 

Budge,  Ch.  J.,  delivered  the  opinion  oi 
the  court: 

The  appellant  filed  a  oomplaint  in  the 
district  court,  setting  up  the  following  facts: 
That  he  was  conducting  a  grocery  busi- 
ness in  Boise  city;  that  respondent  is  a 
municipality  in  Ada  county;  that  on  the 
4th  day  of  May,  1915,  the  council  of  said 
city  passed  a  resolution,  upon  his  appli- 
cation, permitting  and  authorizing  him  to 
install  a  gasolene  tank  for  the  purpose  of 
selling  gasolene  to  automobilists  and  others; 
that  pursuant  to  this  permit,  and  relying 
thereon,  he  purchased  a  gasolene  tank  and 
pump  and  employed  a  skilled  plumber  to 
install  the  same;  that  the  installation  there- 
of was  completed  on  the  13th  day  of  May, 
1915,  with  the  exception  of  replacing  the 
cement  of  the  sidewalk  around  it;  that  dur- 
ing the  installation  thereof  two  members 
of  the  city  council  were  present  and  assist- 
ed him  in  lining  up  the  pump  with  the 
walk;  that  one  of  the  councilmen  came  to 
him  and  stated  that  he  was  authorized  by 
the  council  to  investigate  the  pump,  which 
he  did,  and  stated  to  appellant  that  he 
would  report  the  matter  to  the  council; 
that  said  councilman  came  back  to  appel- 
lant's place  of  business  and  stated  that  the 
council  objected  to  the  pump  on  account  of 


Xote.  —  As  to  gasolene  stations,  see  an- 
notation following  this  case,  post,  1005. 
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its  appearance  and  the  long  arm  projecting 
from  It;  that  appellant  removed  the  arm, 
and  agreed  with  the  council  that  he  would 
not  use  the  galvanized  iron  which  came 
with  the  pump,  for  covering  the  same,  as  ike 
council  considered  it  unsightly;  that  there- 
after the  council,  without  any  notice  to  ap- 
pellant, on  the  14th  day  of  Maj,  1915,  held 
a  special  meeting  and  passed  a  resolution 
directing  appellant  to  remove  the  pump,  so 
installed,  within  two  days  from  the  date  of 
said  resolution,  and  that,  in  the  event  of  his 
failure  so  to  do,  the  street  commissioner 
was  directed  and  ordered  to  remove  the 
pump  and  place  the  street  in  its  previous 
condition,  at  the  expense  of  appellant;  that, 
unless  restrained  by  this  court,  said  resolu- 
tion would  be  carried  into  effect,  to  the 
great  wrong  and  injury  of  appellant,  and  in 
violation  of  his  rights  under  said  permit; 
that  the  action  of  the  council  in  ordering 
the  pump  removed  was  without  authority  of 
law,  was  wholly  null  and  void  and  in  viola- 
tion of  appellant's  constitutional  rights,  and 
deprived  him  of  the  right  of  due  process  of 
law;  that  he  had  no  speedy  or  adequate 
remedy  at  law;  that  the  purported  resolu- 
tion of  May  14,  1915,  did  not  state  the  cor- 
rect state  of  facts,  in  that  it  purported  to 
state  that  the  council  directed  and  instruct- 
ed appellant  not  to  install  an  inside  pump 
of  the  type  and  character  intended  to  be 
installed;  that,  on  the  contrary,  the  council 
never  made  any  objection  to  the  character 
or  the  type  of  pump  not  being  an  outside 
pump  until  their  purported  resolution  of 
May  14,  1915;  that  appellant  prior  to  said 
date  had  no  notice  from  the  council  that  the 
pump  was  not  in  accordance  with  the  ordi- 
nance of  the  city,  or  not  a  proper  pump 
for  said  purpose;  that,  on  the  contrary,  the 
pump  and  tank  were  inspected  by  the  .chief 
of  the  fire  department  of  said  city  and  by 
members  of  the  city  council;  tliat  the  city 
and  members  of  its  council  had  ample  op- 
portunity to  observe,  and  did  observe,  the 
almost  complete  installation  of  the  tank 
and  pump  before  the  passing  of  said  pur- 
ported resolution  on  May  14,  1915,  where 
and  when  appellant  first  received  informa- 
tion, by  his  voluntary  appearance  at  said 
council  meeting,  that  the  maintenance  of 
the  pump  would  not  be  permitted;  that  the 
council  and  city  have  authorized  installa- 
tions, and,  under  said  authorizations,  there 
have  been  installed  in  said  city  pumps  of 
the  same  type  and  character  as  the  pump 
installed  by  the  appellant;  that  appellant 
had  performed  all  the  conditions  on  his  part 
to  be  performed  under  said  permit,  and 
prayed  for  a  temporary  restraining  order, 
restraming  the  city  from  the  threatened 
acts  set  forth  in  the  complaint,  and  for  an 
order  to  show  cause  why  the  temporary  re- 
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straining  order  should  not  be  made  abso- 
lute. 

Respondent  demurred  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  injunctive 
or  otherwise.  The  demurrer  was  sustained, 
and,  appellant  refusing  to  plead  further, 
judgment  was  entered  dismissing  the  action. 
This  is  an  appeal  itom  the  judgment. 

Appellant  assigns  the  following  errors: 
That  the  court  erred  in  sustaining  the  de- 
murrer to  the  complaint,  and  in  rendering 
judgment  in  favor  of  respondent.  The  only 
question  for  this  court  to  determine  is 
whether  or  not  the  complaint  states  a  cause 
of  action. 

The  authorities  dealing  with  the  ques- 
tion raised  by  the  demurrer  are  conflicting, 
but  we  are  of  the  opinion  that  the  sounder 
rule,  and  the  rule  supported  by  the  better 
reasoned  cases,  is  to  the  effect  that  the 
streets,  from  side  to  side  and  end  to  end, 
belong  to  the  public,  and  are  held  by  the 
municipality  in  trust  for  the  use  of  the  pub-- 
lic.  The  city  is  therefore  without  authority, 
in  the  absence  of  a  legislative  enactment 
expressly  permitting  it,  to  grant  a  private 
person  or  corporation  a  permit  to  erect 
or  maintain  a  permanent  obstruction  in  a 
public  street  or  thoroughfare  for  a  purely 
private  purpose;  we  have  no  such  statute 
in  this  state.  It  follows  that  anyone  ob- 
taining a  permit  from  the  city  for  the 
private  use  of  a  public  street,  as  in  this 
case,  takes  the  same  with  notice  that  it  is 
subject  to  revocation  at  the  will  of  the  city, 
and,  indeed  in  this  view,  it  matters  not 
whether  the  use  is  made  in. accordance  with 
a  permit  or  without  one,  the  use  is  merely 
permissive  in  either  event,  and  revocable  at 
any  time  without  notice.  If  the  person  mak- 
ing such  private  use  of  a  street  goes  to  ex- 
pense, he  does  so  at  his  own  risk,  and  he 
will  not  be  heard  to  complain  that  his  prop- 
erty is  being  taken  without  due  process  of 
law. 

The  holder  of  a  permit  to  install  an  ob- 
struction in  a  public  street  or  thoroughfare, 
for  a  private  purpose,  acquires  no  prgp- 
erty  or  contractual  right  by  reason  of  tlie 
issuance  to  him  of  such  permit,  and  when- 
ever the  city  authorities,  in  their  discretion, 
deem  it  necessary,  as  a  proper  police  meas- 
ure,  to  vacate  and  revoke  such  permit,  the 


holder  of  the  same  has  no  alternative,  but 
must  comply  with  the  order  of  revocation. 
3  McQuillin,  Mun.  Corp.  §  1319;  Elster  v. 
Springfield,  40  Ohio  St.  82,  30  N.  E.  274; 
Denver  v.  Girard,  21  Colo.  447,  42  Pac. 
662;  Lacy  v.  Oskaloosa,  143  Iowa,  704,  31 
L.R,A.(N.S.)  853,  121  N.  W.  542;  Hibbard, 
S.  B.  &  Co.  V.  Chicago,  173  lU.  91,  40  L.R.A. 
621,  50  X.  E.  256;  Tell  City  v.  Bielefeld, 
20  Ind.  App.  1,  49  N.  E.  1090;  Winter  v. 
Montgomery,  83  Ala.  689,  3  So.  235 ;  Ainley 
v.  Hackensack  Improv.  Commission,  64  N.  J. 
L.  504,  45  AtL  807;  Eddy  v.  Granger,  19 
R,  I.  105,  28  L.R.A.  517,  31  Atl.  831;  South 
Highland  Land  &.  Improv.  Co.  v.  ICansas 
City,  100  Mo.  App.  518,  75  S.  W.  383;  New 
Yoxk  V.  United  States  Trust  Co.  116  App. 
Div.  349,  101  N.  Y.  Supp.  574;  Emerson  v. 
Babcock,  66  Iowa,  257,  55  Am.  Rep.  273,  23 
N.  \V.  656;  Norfolk  v.  Chamberlain,  89  Va. 
196,  16  S.  E.  730;  Ely  v.  Campbell,  59  How. 
Pr.  333. 

It  may  be  that  a  different  rule  would  ap- 
ply if  the  municipality  had  been  given  the 
right  to  grant  such  a  permit  by  statute. 
Some  cases  have  gone  to  the  extent  of  an- 
nouncing a  rule  contrary  to  the  one  herein 
expressed,  apparently  upon  the  theory  that 
a  municipality  has  a  right,  in  the  absence 
of  a  statute  authorizing  it,  to  grant  an  ir- 
revocable license,  or  permit  of  a  private  use 
of  the  streets,  so  long  as  such  use  does 
not  materially  interfere  with  the  use  there- 
of by  the  public.  3  McQuillin,  Mun.  Corp. 
§  1319:  Buffalo  v.  Chadeayne  (Buffalo 
Super.  Ct.)  27  N.  Y.  S.  R.  60,  7  N.  Y. 
Supp.  501;  Spencer  v.  Andrew,  82  Iowa,  14, 
12  L.R.A.  115,  47  N.  W.  1007;  First  Nat. 
Bank  v.  Emmetsburg,  157  Iowa,  555,  L.R.A. 
1915A,  982,  138  N.  W.  466;  Smith  v.  Jeffer- 
son, 161  Iowa,  245,  45  L.R.A.(N.S.)  792,  142 
N.  W.  220,  Ann.  Cas.  1916A,  97. 

While  the  latter  view  has  some  very 
plausible  arguments  in  its  favor,  we  are  not 
in  accord  with  it,  for,  as  indicated  above, 
the  former  view  is  supported  by  the  weight 
of  modern  authority  and  by  sound  legal 
principle. 

The  complaint  therefore  does  not  state  a 
cause  of  action,  and  the  demurrer  was 
properly  sustained.  The  judgment  is 
affirmed.    Costs  awarded  to  respondent. 

Morgan  and  RIee,  JJ.,  concur. 


Annotation— Gaiolene  stations* 


Gasolene  stations  have  but  recently 
come  into  existence,  and  there  appears 
to  have  been  scarcely  any  litigation  in 
regard  to  them,  as  a  search  upon  every 
aspect  of  the  law  relating  to  them  has 
L.R.A.1917F. 


revealed   but   one   case   in   addition    to 
Keyser  v.  Boise,  ante,  1004. 

Gasolene  stations  apparently  first 
came  into  contact  with  the  law  by  lo- 
cating outside  the  sidewalk  of  the  abut' 
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ting  owner's  premises;  thus  causing  the 
question  to  be  raised  as  to  the  right  of 
a  municipality  to  grant  and  revoke  a 
permit  to  so  locate  a  gasolene  station. 

As  stated  in  Keyser  v,  Boise,  the  rule 
supported  by  the  better  reasoned  cases 
is  to  the  effect  that  a  city  is  without  au- 
thority, in  the  absence  of  a  legislative 
enactment  expressly  permitting  it,  to 
grant  a  private  person  or  corporation  a 
permit  to  erect  or  maintain  a  permanent 
obstruction  in  a  public  street  or  thor- 
oughfare for  a  purely  private  purpose. 

And  a  city  which  has  not  been  given 
by  statute  authority  to  permit  the  erec- 
tion of  a  gasolene  pump  in  a  street  may 
revoke  at  pleasure  its  purported  license 
for  that  purpose,  although  expense  has 
been  incurred  on  the  faith  of  it.     Ibid. 

That  the  legislature  has  power  to  con- 
fer authority  upon  a  municipality  to 
grant  a  permit  to  install  a  gasolene  sta- 
tion in  a  street  was'  conceded  in  New 
Orleans  v.  Shuler  (1916)  140  La.  657,  73 
So.  715,  the  question  being  as  to  whether 
it  had  done  so.  It  was  there  held  that 
the  authority  of  a  city  to  adopt  an 
ordinance  forbidding,  unless  by  permis- 
sion of  the  council,  the  placing  of  a 
gasolene  pump  on  the  outer  edge  of  a 
sidewalk,  and  requiring,  as  one  condi- 
tion of  such  permission,  the  payment  of 


an  annual  fee  to  the  city,  was  delegated 
to  the  city  by  the  following  provisions 
of  its  charter:  ''The  city  shall  also 
have  all  powers,  privileges,  and  func- 
tions which,  by  or  pursuant  to  the  Con- 
stitution of  this  state,  have  been  or  could 
be  granted  to  or  exercised  by  any  city. 
The  legislative,  executive,  and  judicial 
powers  of  the  city  shall  extend  ^o  all 
matters  of  local  and  municipal  govern- 
ment, it  being  the  intent  thereof  that 
the  specifications  of  particular  powers 
by  any  other  provision  of  this  charter 
shall  never  be  construed  as  impairing 
the  effect  of  the  general  grant  of  pow- 
ers of  local  government  hereby  be- 
stowed." 

Generally,  as  to  the  power  of  a  munic- 
ipal corporation  to  grant  or  lease  space 
on  a  street  or  sidewalk  for  business  pur- 
poses, see  note  to  Chapman  v.  Lincoln, 
25  L.R.A.(N.S.)  40T). 

As  to  the  power  of  a  municipality  to 
revoke  a  license  to  carry  on  business,  see 
note  to  Peginis  v.  Atlanta,  35  L.R.A. 
(N.S.)  716. 

Als  to  the  storage  of  oil,  gasolene,  or 
gas  as  a  nuisance  because  of  its  explo- 
sive or  combustible  quality,  see  note  to 
Whittemore  v.  Baxter  Laundry  Co.  62 
L.R.A.(N.S.)  930.  G.  V.  L 
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M.  ALEXANDER,  Appt., 

V. 

JOHN  CLARKSON  et  al. 
(100  Kan.  294,  164  Pac.  294.) 

Judgment  —  res  Judicata. 

1.  All  matters  involved  in  the  litigation 
reported  in  Alexander  v.  Clarkson,  96  Kan. 
174,  are  res  judicata. 

For  other  cases,  see  Judgment,  II.  in  Dig, 
1-52  N.  8. 

Set-off  —  Judgments. 

2.  Before  one  judgment  can  be  set  off 
against  another  judgment,  there  must  be 
mutuality  in  those  judgments  and  no  con- 
travening equities. 

For  other  casest  see  Set-off  and  Counter- 
claim, IL  in  Dig.  1-52  N.  8. 

Garnishment  —  acquiring  claim  against 
debtor. 

3.  \Miere  a  garnishment  proceeding  has 
been  commenced  by  filing  a  petition,  giving 
bond,  and  service  of  summons,  but  the  gar- 

Headnotes  by  Dawson,  J. 

Note.  —  As  to  set-off  against  judgment  in 
hands  of  assignee,  see  annotation  following 
this  case,  post,  1010. 
L.R.A.1917F. 


nishee  makes  no  answer  and  issues  are  not 
joined,  no  judgment  entered,  and  no  execu- 
tion issued,  the  garnishee  acquires  no  claim 
against  the  debtor  in  such  abortive  garnish- 
ment proceeding  by  acquiring  an  assignment 
of  a  judgment  against  the  debtor  rendered 
in  another  action. 

For  other  cases,  see  Garnishment,  II.  a,  in 
Dig.  1-52  N,  8. 

Judgment  —  assignment  —  considera- 
tion. 

4.  If  a  judgment  is  assigned  as  security 
for  a  bona  Ade  antecedent  indebtedness,  the 
consideration  for  such  assignment  is  suffi- 
cient. 

For  other  oases,  see  Contracts,  I.  o,  B,  i» 
Dig.  1-52  N.  8. 

Liien  —  attorneys  —  notice. 

5.  Section  484  of  the  Greneral  Statutes  of 
1916,  amending  §  395  of  the  General  Stat- 
utes of  1901,  is  an  enlargement,  and  not  a 
restriction,  of  the  methods  of  service  of  no- 
tice of  an  attorney's  lien,  and  the  service 
of  a  written  notice  of  such  lien  upon  the  at- 
torneys of  record  for  the  adverse  party  is 
sufficient. 

For  other  cases,  see  Attorneys,  II,  o,  2,  in 
big.  1-52  N.  8. 

Set-off  —  judgments  —  mutuality. 

6.  In  certain  prior  litigation  one  of  the 
defendants  herein  had  recovered  a  judg- 
ment against  the  present  plaintiff,  and  an 
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attorney's  lien  had  been  properly  served  on 
the  plaintiff,  and  subject  to  that  lien  the 
successful  defendant  in  the  prior  case  had 
assigned  his  judgment  to  a  bank's  trustee 
as  security  for  a  bona  fide  indebtedness  of 
long  standing.  After  the  attachment  of  this 
lien,  and  after  the  aAsignment  of  the  judg- 
ment, the  plaintiff  acquired  by  assignment 
a  judgment  against  his  judgment  creditor 
and  another,  and  commenced  a  proceeding 
against  the  debtors  under  the  judgment  as- 
signed to  him  and  against  the  attorneys 
Jiolding  the  lien  on  the  judgment  against 
him  and  against  the  trustee  holding  that 
judgment.  In  this  latter  proceeding  the 
plaintiff  sought  to  have  the  merits  of  the 
original  judgments  reconsidered,  which  in 
effect  meant  to  open  them,  and  to  set  off 
the  judgment  he  had  acquired  against  two 
of  the  defendants  against  the  judgment 
against  himself,  and  to  restrain  the  enforce- 
ment of  the  judgment  against  him.  Held, 
that  the  former  judgments  were  res  judicata, 
that  the  judgment  against  him  and  the  one 
he  had  acquired  were  not  mutual,  and  that 
the  contravening  equities  based  on  the  prior 
assignment  of  the  judgment  against  him 
and  the  attorney's  lien  thereon  would  not 
permit  a  set-off  between  the  judgments. 
For  other  caseSf  see  Set-off  and  Counter- 
claim,  II.  in  Dig,  1-52  N.  S. 

(April  7,  1917.). 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Cowley  County 
in  favor  of  defendants  in  an  action  brought 
to  adjust  partnership  matters  between 
plaintiff  and  his  defendant  partners,  and  to 
restrain  defendants  from  proceeding  to  en- 
force the  collection  of  a  judgment  to  which 
plaintiff  was  subjected  in  a  partnership  ac- 
counting suit.    Afiirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  T.  Lafferty  and  Hackney  A 
Moore  for  appellant. 

Messrs.  Jackson  A  Noble  and  S*  C. 
Bioss  for  appellees. 

Dawson,  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  the  aftermath  of  prior  liti- 
gation, a  full  summary  of  which  is  set  forth 
in  Alexander  v.  Clarkson,  96  Kan.  174,  150 
Pac.  576.  This  prior  litigation  had  two 
main  aspects:  One  was  an  accounting  suit 
between  the  plaintiff  and  some  of  the  pres- 
ent defendants  as  his  partners  in  the  mill- 
ing business,  and  the  other  was  an  action 
by  the  First  National  Bank  of  Winfield 
against  those  defendant  partners,  to  recover 
on  certain  promissory  notes  evidencing  cer- 
tain of  the  partnership  indebtedness,  and  in 
which  action  the  plaintiff,  Alexander,  had 
not  been  made  a  party  defendant  because  of 
ft  private  agreement  between  Alexander  and 
the  bank  to  that  effect.  In  the  partnership 
accounting  case  one  of  Alexander's  part- 
L.R.A.1917F. 


ners,  John  Clarkson,  obtained  a  judgment 
against  him.  The  attorneys  for  Alexander's 
partners  have  a  lien  for  their  services  on 
that  judgment.  In  the  bank's  case  a  judg- 
ment was  entered  against  Alexander's  part- 
ners, and  that  judgment  has  been  assigned 
to  Alexander.  Subject  to  the  attorneys'  lien 
in  the  partnership  case  the  judgment  in 
favor  of  John  Clarkson  and  against  Alexan- 
der has  been  assigned  to  J.  E.  Jarvis,  presi- 
dent of  the  Cowley  County  National  Bank 
of  Winfield,  as  trustee  for  his  bank.  The  at- 
torneys' lien  and  the  Jarvis  assignment  an- 
tedate the  assignment  to  Alexander. 

After  the  appeals  in  the  bank  case  and 
the  partnership  accounting  case  were  dis- 
posed of  in  Alexander  v.  Clarkson,  supra, 
decided  July  10,  1915,  the  present  action 
was  commenced  by  the  plaintiff  against  his 
former  partners  and  their  attorneys  and  the 
trustee  to  whom  the  judgment  against 
plaintiff  had  been  assigned.  The  petition 
rehearsed  certain  features  of  the  earlier  liti- 
gation, and  narrated  the  plaintiff's  situa- 
tion .  as  decreed  by  those  judgments,  and 
that  the  supreme  court  had  refused  to  con- 
sider certain  errors  assigned  in  his  appeal 
because  the  motion  for  a  new  trial  was  filed 
more  than  three  days  after  the  judgments 
were  rendered,  although  filed  within  three 
days  after  the  formal  journal  entry  of  judg- 
ment reciting  the  terms  of  the  decree  was 
approved  by  the  trial  court.  The  petition 
is  cumbered  to  a  considerable  degree  with 
what  the  plaintiff  chooses  to  urge  as  the 
wrongs,  hardships,  and  injustice  to  which 
he  had  been  subjected  as  a  result  of  the  ear- 
lier litigation,  and  concludes  with  a  prayer 
that  the  partnership  accounts  be  recast,  and 
that  a  new  decree  be  entered  therein,  adjust- 
ing the  partnership  matters  between  the 
plaintiff  and  his  defendant  partners,  and 
that  he  be  given  credit  for  the  amount  of 
the  bank's  judgment  against  the  Clarksons, 
and  assigned  to  him,  and  that  the  defend- 
ants be  restrained  from  proceeding  to  en- 
force the  collection  of  the  judgment  to 
which  he  was  subjected  in  the  partnership 
accounting  suit.  Issues  were  joined,  and 
the  trial  court's  judgment  reads: 

"First.  That  as  between  the  Cowley  Coun- 
ty National  Bank  and  Alexander  the  equi- 
ties in  the  case  [are]  with  the  bank. 

"Second.  That  as  between  the  attorneys' 
lien  claim  and  Alexander,  the  equities  were 
in  favor  of  the  attorneys'  lien. 

"Third.  That  the  judgment  rendered  on 
the  6th  day  of  March,  1914,  and  dated  back 
to  September  19,  1913,  was  res  judicata  as 
to  all  questions  involved  in  this  case." 

The  plaintiff  appeals.  With  his  alleged 
grievances  touching  the  earlier  and  con- 
cluded chapters  of  the  ten  years'  litigious 
warfare  between  Alexander  and  the  Clark- 
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sons  and  their  creditors,  wc  have  no  present 
concern.  Our  only  jurisdiction  at  present 
is  to  review  the  correctness  of  the  judgment 
which  we  have  just  quoted.  There  are  two 
important  ends  in  view  in  every  lawsuit,  the 
first  is  that  it  be  decided  right;  and  the 
second,  which  is  only  less  important  than 
the  first,  is  that  it  be  decided.  New  v. 
Smith,  97  Kan.  580,  155  Pac.  1080.  All  the 
matters  which  were  litigated  between  the 
parties  in  the  partnership  accounting  suit 
and  in  the  bank's  case  are  concluded  by  the 
judgments  entered  therein,  and  are  now  res 
judicata.  Those  judgments  determined  for 
all  time  the  sum  which  Alexander  must  pay 
to  Clarkson  or  his  assignee,  and  what  the 
Clarksons  must  pay  the  First  National 
Bank  or  its  assignee.  It  is  no  longer  a  mat- 
ter of  any  concern  that  Alexander  had  a 
private  agreement  with  the  First  National 
Bank,  whereby  the  bank  refrained  from 
making  him  a  defendant  in  its  action 
against  his  partners  to  recover  on  the  part- 
nership notes,  or  that  he  and  the  bank  offi- 
cial forgot  or  lied  about  that  matter  when 
the  Clarksons  sought  to  prove  it,  nor  can 
the  predicament  in  which  Alexander  now 
finds  himself  on  account  of  that  private 
agreement  affect  the  rights  of  the  parties 
as  crystallized  in  the  judgments  in  the  ear- 
lier litigation.  And  it  is  no  longer  of  any 
judicial  consequence  that  Alexander's  mo- 
tion for  a  new  trial  in  the  earlier  litiga- 
tion was  out  of  time.  Those  judgments, 
being  final,  cannot  now  be  modified  or  dis- 
turbed. 

L^t  us  then  turn  to  the  questions  involved 
in  this  appeal. 

There  is  no  objection  to  an  equitable  pro- 
ceeding to  set  off  one  judgment  against  an- 
other unless  intervening  rights  are  preju- 
diced thereby.  Hi  I  lis  v.  First  Nat.  Bank, 
54  Kan.  421,  423,  38  Pae.  565;  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  V.  Murray,  67  Kan.  697, 
47  Pac.  835;  15  R.  C.  L.  820.  But  since 
the  trustee  of  the  Cowley  County  National 
Bank  had  secured  an  assignment  of  Clark- 
son's  judgment  against  Alexander,  and  it 
was  also  subjected  to  a  timely  lien  before 
Alexander  acquired  the  ansignraent  of  the 
First  National  Bank's  judgment  against 
Alexander,  we  see  no  way  to  set  off  these 
respective  judgments  against  each  other. 
In  Schuler  v.  Collins,  63  Kan.  372,  374,  66 
Pac.  663,  it  is  said:  "The  existence  of  mu- 
tual judgments  docs  not  entitle  a  party  to 
have  one  set  off  against  the  other  arMtrar- 
ily  as  a  matter  of  right.  Whether  applica- 
tion for  set-off  is  by  motion  or  through  a 
proceeding  in  equity,  it  is  to  be  determined 
upon  equitable  considerations,  and  is  only 
allowed  when  it  will  promote  substantial 
justice.  This  was  the  ruling  in  Herman  v. 
L.R.A.19nF. 


Miller,  17  Elan.  828,  where  it  was  said  that 
'the  exercise  of  that  power  is,  in  a  measure, 
discretionary,  and  it  will  not  be  exercised 
in  cases  in  which  it  would  be  inequitable 
so  to  do.'  See  cases  cited,  and  also  Boyer 
v.  Clark,  3  Neb.  167 ;  Lundberg  v.  Davidson,. 
68  Minn.  328,  71  N.  W.  395,  72  N.  W.  71; 
Pirie  v.  Harkness,  3  S.  D.  178,  52  N.  W. 
581;  Hroch  v.  Aultman  &  T.  Co.  3  S.  D. 
477,  54  N.  W.  269 ;  Bartlett  v.  Pearson,'  29 
Me.  9;  Freeman,  Judgm.  427-467;  Black, 
Judgm.  §§  954,  1000."    p.  374. 

'Other  decisions  are  to  the  same  effeci 
Pheiffer  v.  Harris,  11  Bush,  40U;  Silver  v. 
Krellman,  89  App.  Div.  363,  85  N.  T.  Supp. 
945;  Goldman  T.  Tobias  (Sup.)  88  N.  Y. 
Supp.  991;  Elms  v.  Am,  —  Okla.  — ,  158 
Pac.  1150. 

See  also  a  12-page  note  on  the  subject  of 
setting  off  one  judgment  against  another  in 
109  Am.  St.  Rep.  137  et  seq. 

In  some  jurisdictions  the  matter  is  regu- 
lated by  statute.  First  Nat.  Bank  v.  Krieg- 
er,  28  Ky.  L.  Rep.  612,  89  S.  W.  733.  Some- 
times it  is  held  that  where  judgments  are 
strictly  mutual,  an  assignment  is  subject  to 
the  judgment  debtor's  right  to  set  off  an- 
other judgment,  which  he  has  obtained 
against  his  judgment  creditor  (23  L.R.A. 
335,  note;  15  R.  C.  L.  823)  ;  but  where  the 
judgments  are  not  mutual,  the  ordinary 
rule  seems  to  be,  and  ought  to  be,  that  a 
bona  fide  assignee,  especially  where  the  ele- 
ment of  priority  is  involved,  is  protected. 
In  16  R.  C.  L.  823,  824,  it  is  said:  'The 
setting  off  of  one  judgment  against  another 
is  not  a  legal  right,  but  is  a  matter  of  grace, 
and  the  question  whether  a  set-off  should  or 
should  not  be  decreed  rests  in  the  sound  dis- 
cretion of  the  court  to  which  the  applica- 
tion is  made.  .  .  .  The  action  of  a  court 
of  law  in  granting  or  refusing  a  set-off  is 
governed  by  the  principles  of  equity  and 
justice,  and  allowed  only  where  good  con- 
science requires  it.  It  will  never  be  per- 
mitted when  the  effect  would  be  to  deprive 
a  party  of  his  legal  rights.  Accordingly,  in 
the  exercise  of  the  power  of  set-off,  equit- 
able rights  of  persons  not  parties  to  the  suit 
may  be  considered  and  protected.  Since 
good  conscience  is  far  from  requiring  that 
an  attorney's  claim  for  services  in  securing 
the  judgment  should  yield  to  the  claim  of 
those  holding  rights  adverse  to  his  clients, 
it  is  a  general  rule  that  a  judgment  credit- 
or cannot  defeat  the  attorney's  lien,  even 
by  giving  the  attorney  notice  of  an  intended 
set-off." 

The  judgments  here  sought  to  be  set  off 
against  each  other  are  not  mutual  between 
Alexander  and  the  Clarksons.  They  were 
never  coexistent  cross  demands  in  the  hands 
of  Alexander  and  Clarkson.    One  is  a  judg- 
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ment  in  favor  of  John  Clarkscm  against 
Alexander.  The  other  is  a  judgment  in 
favor  of  the  First  National  Bank  against 
the  Clark  sons.  Clarkson  has  parted  with 
his  interest  in  his  judgment.  The  bank  has 
parted  with  its  interest  in  its  judgment. 
There  was  no  mutuality  in  these  judgments 
when  rendered.  There  is  certainly  none 
now.  The  riglits  of  third  parties  attached 
before  this  proceeding  to  set  off  was  begun, 
and  before  the  present  cause  of  action — the 
acquisition  of  the  bank's  judgment  by  Alex- 
ander— arose. 

We  discern  nothing  tangible  in  plaintiff's 
claim  under  a  garnishment  proceeding  com- 
menced by  the  First  National  Bank  to  gar- 
nishee Clarkson's  claim  against  Alexander. 
The  record  does  not  disclose  that  issues 
were  ever  joined  in  that  proceeding,  nor  any 
judgment  entered  therein.  Ckiiinael  for  de- 
fendants assert  that  the  garnishment  pro- 
ceeding was  abandoned,  and  plaintiff's  peti- 
tion in  this  action  infers  the  same  where 
he  pleads  "that  the  plaintiff  never  filed  any 
answer  in  garnishment  in  that  bank  case 
because  he  did  not  and  could  not  know 
whether  he  was  indebted  to  the  said  John 
Clarkson  or  not  until  the  matters  in  contro- 
versy should  thereafter  be  ascertained  by 
the  final  determination  of  this  court  in  said 
first -named  equity  action." 

There  being  no  answer,  no  issues  joined, 
no  judgment  by  default  or  otherwise,  no 
execution  in  the  garnishment  proceeding,  we 
see  no  way  to  use  it  as  an  offset  to  the 
judgment  against  Alexander;  and  the  gen- 
eral finding  of  the  trial  court  is  against  the 
plaintiff  on  his  claim  to  any  right  found 
on  this  abortive  garnishment  proceeding. 
Hutchinson  v.  Nelson,  63  Kan.  327,  65  Pac. 
670. 

The  evidence  shows  that  Jarvis  holds  the 
legal  title  to  the  Clarkson  judgment  against  > 
Alexander  as  trustee  for  his  bank,  which  is, 
and  for  many  years  has  been,  a  creditor  of 
John  Clarkson  to  the  extent  of  $10,000,  and 
that  the  indebtedness  was  originally  in- 
curred in  furtherance  of  the  defunct  part- 
nership business.  Indeed,  at  one  time,  as 
security  for  this  indebtedness,  Jarvis's  bank 
]iad  a  lien  on  a  mill  the  title  to  which  stood 
in  Clarkson's  name,  but  the  mill  was  sub- 
jected to  the  satisfaction  of  the  partnership 
debts  and  sold  as  partnership  property. 
Surely  this  was  a  sufllicient  consideration  for  | 
the  assignment,  whether  it  was  merely  as 
security  for  Clarkson's  indebtedness  or  in 
diminution  thereof,  and  it  is  certainly  quite 
obvious  that  the  equities  as  between  Jarvis 
and  Alexander  are  with  Jarvis  as  found  by 
the  trial  court. 

It  is  next  urged  that  the  attorneys*  lien  j 
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der  is  invalid  because  the  service  of  notice 
was  insufiicient.  The  assignee  of  this  judg- 
ment might  raise  this  question,  but  Alexan- 
der's only  concern  therewith  is  to  be  on  his 
guard  against  paying  the  judgment  without 
considering  the  attorneys'  lien  thereon.  If 
Alexander  should  pay  the  judgment  in  full, 
regardless  of  this  notice,  and  the  attorneys 
having  the  lien  should  seek  to  hold  him 
thereon, — to  make  him  pay  a  second  time 
on  account  of  it, — ^his  present  question  as  to 
the  sufficiency  of  the  notice  would  be  all-im- 
portant. This  view,  however,  is  not  pre- 
sented by  counsel  for  defendants,  and  it  may 
be  proper  to  consider  the  question  as  pre- 
sented. The  statute  provides:  "Such  no- 
tice must  be  in  writing,  and  may  be  served 
in  the  same  manner  as*  a  summons,  and  upon 
any  person,  officer  or  agent  upon  whom  a 
summons  under  the  laws  of  this  state  may 
be  served,  and  may  also  be  served  upon  a 
regularly  employed  salaried  attorney  of  the 
party."    Gen.  Stat.  1915,  §  484. 

The  written  notice  of  the  attorneys'  lien 
was  served  upon  Alexander's  attorneys  of 
record  in  the  action  in  which  the  judgment 
was  rendered  and  in  which  the  attorneys' 
services  were  performed.  It  was  filed  in 
court.  Alexander  knew  about  it.  His  coun- 
sel knew  about  it.  All  this  was  before  Alex- 
ander procured  an  assignment  of  the  judg- 
ment which  he  seeks  to  offset  against  the 
Clarkson  judgment.  In  Noftzger  v.  Hoffett, 
G3  Kan.  354,  65  Pac.  670,  it  is  said  that 
service  of  a  written  notice  of  an  attorney's 
lien  on  the  attorney  of  record  for  the  ad- 
verse party  is  sufficient.  The  new  statute 
takes  nothing  from-^the  old  (Gen.  Stat.  1901, 
§  395),  but  adds  that  the  notice  must  be 
in  writing,  and  that  it  may  be  served  as 
above  provided.  That  the  notice  be  in  writ- 
ing is  imperative.  The  manner  of  service  is 
not  so  important,  the  chief  consideration 
being  the  fact  of  service,  that  notice  be 
brought  home  to  the  party  adjudged  to  pay, 
and  here  there  is  no  doubt  on  that  point. 
It  seems  that  the  legislature  intended  that 
notice  might  be  served  upon  any  regular- 
ly employed  salaried  attorney  for  the  liti- 
gant, although  the  latter  mibls  not  the  attor- 
ney in  the  particular  litigation.  We  feel 
quite  positive  that  the  legislature  did  not 
intend-to  limit,  but  to  enlarge,  the  methods 
of  giving  notice.  However,  it  seems  clear 
that  only  the  assignee  of  the  Clarkson  judg- 
ment can  question  the  sufficiency  of  the 
service  of  the  notice  of  the  attorneys'  lien. 
If  the  lien  should  fail,  the  trustee  of  the 
Cowley  County  National  Bank  would  take 
the  entire  interest  of  the  Clarkson  judg- 
ment, and  his  right  thereto  is  unassailable 
by  Alexander. 

This   disposes   of  the   questions   directly 
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concerned  in  the  present  case,  and  nothing 
approaching  the  gravity  of  reversible  error 
can  be  discerned.  'We  do  not  think  it  proper 
to  extend  this  opinion  by  attempting  to  fol- 


low counsel  for  plaintiff  through  the  wide 
range  of  their  discussion  of  the  merits  or 
demerits  of  the  antecedent  litigation. 
The  judgment  is  affirmed. 


Annotation — Set-o£F  against  judgment  in  hands  of  assignee. 


This  note  is  supplemental  to  the  note 
to  Benson  v.  Haywood,  23  L.R.A.  335, 
where  the  earlier  cases  are  collected. 

This  note  does  not  cover  cases  of  judg- 
ment or  other  claims  against  the  as- 
signee. 

Assignees  protected. 

It  will  be  seen  that  in  Alexander  y. 
Clarkson,  ante,  1006,  the  assignee  was 
protected  against  set-off  claimed  by  the 
judgment  debtor  under  a  later  assign- 
ment of  a  judgment  against  the  assignor. 

A  judgment  will  not  be  set  off  against 
one  which  was  assigned  before  the  first- 
mentioned  judgment  was  entered. 

Holly  V.  Cook  (1893)  70  Miss.  590,  13 
So.  228;  Walton  v.  Catron  (1907)  125 
Mo.  App.  501,  102  S.  W.  1068;  Jaeger 
V.  Koenig  (1900)  33  Misc.  82,  67  N.  Y. 
Supp.  172;  Matthews  v.  Russell  (1896) 
17  Pa.  Co.  Ct.  690;  Greene  v.  Harris 
(1887)  16  Can.  S.  C.  714  (both  claims 
arising  out  of  the  same  transaction). 

Similarly  a  judgment  will  not  be  set 
off  against  an  earlier  judgment  on  a 
claim  assignied  in  good  faith  before  the 
later  judgment  was  recovered.  Anglo- 
American  Provision  Co.  v.  Davis  Pro- 
vision Co.  (1901)  112  Fed.  574. 

And  where  a  claim  (afterwards  re- 
duced to  judgment)  has  been  assigned 
before  the  maturity  of  a  claim  against 
the  assignor,  such  latter  claim  may  not 
be  set  off  against  it.  Ellis  v.  Kerr 
(1895)  11  Tex.  Civ.  App.  349,  32  S.  W. 

AAA 
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So,  one  having  a  mortgage  and  assign- 
ment of  a  claim  before  a  judgment 
against  the  assignor  was  assigned  will 
not  be  forced  to  have  such  judgment  set 
off  against  the  judgment  on  his  own 
claiuL  Laubsch  v.  West  New  York  Silk 
Mill  Co.  (1894)  57  N,  J.  L.  234,  30  Atl. 
550. 

Where,  after  a  judgment  for  defend- 
ant for  costs  on  discontinuance  had  been 
assigned,  the  plaintiff  recovered  a  judg- 
ment against  the  defendant,  this  may 
not  be  set  off  against  the  first  judg- 
ment, as  it  did  not  exist  when  the  first 
juderment  was  assigned.  Re  McDonogh 
(1910)  138  App.  Div.  291,  122  N.  Y. 
Supp.  1033. 

Where  at  the  time  of  assignment  of 

judgment  against  A  to  the  plaintiffs,  an 

assigned  judgment  in  A's  favor  against 
L.R.A.1917F. 


them  had  been  satisfied  by  execution  of 
their  property  by  sale  to  the  assignee, 
they  were  not  allowed  to  set  up  their 
judgment  against  the  judgment  against 
them.  Miller  v.  Rosebrook  (1907)  136 
Iowa,  158,  113  N.  W.  771. 

Where  a  judgment  was  assigned  to 
one  equitably  entitled  to  it,  it  will  not 
be  set  off  against  judgments  against  the 
assignor.  Gauche  v.  Milbrath  (1900) 
105  Wis.  355,  81  N.  W.  487. 

Set-olf  asaiiut  assignee. 

In  Clark  v.  Raison  (1907)  126  Ky. 
486,  104  S.  W.  342,  it  was  held  that  a 
claim  created  before  notice  of  the  as- 
signment, and  which  could  have  been 
pleaded  against  the  assignor,  might  be 
set  off  against  an  assigned  judgment 
under  the  Kentucky  statute. 

But  in  Anglo-American  Provision  Co. 
V.  Davis  Provision  Co.  (Fed.)  supra,  it 
was  held,  where  the  complainant  had 
failed  in  one  action  to  plead  as  a  coun- 
terclaim the  claim  upon  which  he  after- 
wards recovered  judgment  in  another 
action,  that  he  would  be  deemed  to  have 
waived  the  right  to  set  off  his  claim  as 
against  an  assignee  of  the  judgment 
against  him. 

A  judgment  in  favor  of  members  of  a 
firm  was  set  off  against  an  assigned  judg- 
ment against  one  of  such  firm  in  a  case 
where  the  claim  resulting  in  the  last- 
named  judgment  might  have  been  one 
against  the  firm.  Collins  v.  Campbell 
(1902)  97  Me.  23,  94  Am.  St.  Rep.  458, 
53  Atl.  837. 

Under  the  Ohio  statute  a  judgment 
creditor  may  set  off  his  judgment 
against  a  judgment  in  the  hands  of  an 
assignee  where  the  assignment  was  made 
after  both  judgments  were  recovered. 
Haker  v.  Serhant  (1904)  20  Ohio  C.  C. 
N.  S.  446. 

Similarly,  in  Scholle  v.  Pino  (1898)  9 
N.  M.  393,  54  Pac.  335,  where  the  facts 
are  not  fully  reported,  it  was  held  that 
if,  after  both  "judgments  or  claims  are 
matured,  one  party  assigns  his  judgment 
or  claim,"  a  set  off  will  be  allowed  not- 
withstanding such  assignment. 

A  having  a  judgment  against  B,  B 
bought  a  judgment  against  A  and  C; 
thereafter  A  assigned  part  of  his  judg- 
ment, and  his  attorney  had  a  lien  upon 
it.    It  was  held  that  as  B's  equity  was 
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the  older  he  might  set  off  his  judgment 
except  as  against  the  attorney  who  had 
a  lien.  Brown  v.  Lapp  (1905)  28  Ey. 
L.  Rep.  409,  89  S.  W.  304. 

In  a  case  arising  under  the  Massachu- 
setts statute  allowing  a  resident  citizen 
a  special  right  to  bring  a  cross  action 
when  sued  by  a  nonresident,  the  court 
said  and  held:  "We  cannot  say  as  mat- 
ter of  law  that  the  mere  fact  of  an 
assignment  of  the  demand  of  the  orig- 
inal plaintiff  to  a  third  person  after  the 
bringing  of  a  suit,  which  gave  the  de- 
fendant a  statutory  right  to  bring  a 
cross  action  with  a  view  of  setting  off 
a  demand  coeval  with  that  on  which  he 
had  been  sued,  would  prevent  the  allow- 
ance of  a  set-off  of  the  judgments.  In 
the  absence  of  anything  but  the  mere 
fact  of  an  assignment,  it  seems  equitable 
to  say  that  the  assignee  took  subject  to 
the  defendant's  right  to  bring  his  cross 
action  under  the  statute  and  have  the 
judgments  set  off.''  Franks  v.  Edinberg 
(1903)  185  Mass.  49,  69  N.  E.  1058. 

Cross  Juds^meiftts  in  one  aetlon. 

Two  judgments  in  an  action  will  be 
set  off  though  one  was  assigned  to  the 
attorney,  particularly  where  the  assignor 
was  insolvent.  Hopper  v.  Ersler  (1894) 
1  N.  Y.  Anno.  Cas.  192,  38  N.  Y.  Supp. 
176. 

But  the  rule  seems  different  in  Texas. 
Thus,  where  there  was  judgment  for  the 
plaintiff  in  justice's  court  for  $200,  and 
he  filed  in  court  an  assignment  of  his  j 
cause  of  action,  and  on  appeal  the  plain- 
tiff had  judgment  in  the  county  court 
for  only  $165,  with  costs  to  the  appel- 
lant in  the  county  court,  it  was  held  that 
in  the  absence  of  equitable  grounds 
which  were  not  pleaded,  there  was 
no  error  in  directing  that  the  amount  of 
the  plaintiff's  judgment  should  be  paid 
to  his  assignee.  Missouri,  K.  &  T.  R. 
Co.  V.  Cassinoba  (1907)  44  Tex.  Civ. 
App.  625,  99  S.  W.  888. 

Traudnlent     assignment    to     prevent 
set*olf. 

If  an  assignment  of  a  judgment  is  a 
sham,  the  debtor  ought  to  be  allowed  to 
set  off  offsets  acquired  since  said  judg- 
ment against  the  insolvent  assignor. 
Trammell  v.  Chamberlain  (1910)  60  Tex. 
Civ.  App.  238,  128  S.  W.  429. 

In  Grant  v.  McAlpine  (1881)  46  U.  C. 
Q.  B.  284,  a  set-off  was  allowed  where 
the  assignment  of  a  verdict  was  not  in 
good  faith,  but  for  the  purpose  of  pre- 
venting a  set-off. 

Tort  and  contraot* 

While  there  is  no  rule  against  setting 

off  a  judgment  in  tort  against  one  in 
L.R.A.1917F. 


contract,  the  court  ought  not  to  allow 
it  unless  satisfied  that  substantial  jus- 
tice is  being  done.  Thus,  in  Reed  v. 
Smith  (1908)  158  Fed.  889,  the  court 
declined  to  set  off  a  judgment  in  a  state 
court  of  another  state  on  contract  recov- 
ered by  the  plaintiff  and  another  and 
assigned  to  the  plaintiff,  against  a  judg- 
ment for  libel  and  slander  recovered  in 
the  refusing  court. 

An  assigned  claim  in  tort  afterwards 
reduced  to  judgment  is  not  subject  to 
set  off  by  an  earlier  judgment  in  con- 
tract, as  it  was  assigned  before  liqui- 
dated into  a  judgment.  Davidson  v.  Lee 
(1913)  —  Tex.  Civ.  App.  — ,  162  S.  W. 
414. 

An  unliquidated  claim  in  tort  against 
an  assignor  of  a  judgment  ought  not  to 
be  set  off  against  the  judgment,  where 
it  is  not  shown  that  the  tort  occurred 
prior  to  the  assignment  and  that  the 
assignor  was  insolvent  at  the  time  of 
the  assignment.  Bramblett  v.  Slemp 
(1908)  32  Ky.  L.  Rep.  1329,  108  S.  W. 
339. 

An  assignee  of  a  judgment  from  an 
insolvent  assignor  for  malicious  prose- 
cution takes  it  subject  to  having  set  off 
against  it  a  known  claim  on  contract 
subsequently  reduced  to  judgment  which 
could  not  be  set  off  in  the  tort  action. 
Whitehead  v.  Jessup  (1896)  7  Oolo.  App. 
460,  43  Pac.  1042. 

Notioe. 

^'Although  an  obligor,  after  receiving 
notice  of  the  assignment  of  a  demand  he 
is  owing,  may  buy  valid  claims  against 
the  assignee  to  be  used  as  a  set-off 
against  his  (the  obligor's)  debt  owing  to 
the  assignee,  he  will  not,  after  notice  of 
the  assignment,  be  allowed  to  buy  up 
claims  against  the  assignor  and  set  them 
off  against  such  debt  in  the  hands  of  the 
assignee."  Bramblett  v.  Slemp  (1908) 
32  Ky.  L.  Rep.  1329,  108  S.  W.  339. 

An  assignee  for  value  of  a  judgment 
against  A  without  notice  of  a  judgment 
against  his  assignor  in  favor  of  A  ought 
not  to  have  his  judgment  set  off.  David- 
son V.  Lee  (Tex.)  supra. 

When,  as  between  the  assignees  of 
reciprocal  judgments,  the  prior  assignee 
took  without  notice  of  a  secret  equity  in 
pursuance  of  which  the  second  assignee 
received  his  assignment,  the  first  as- 
signee was  allowed  to  set  off  his  judg- 
ment against  the  judgment  of  the  second 
assignee.  Skinner  v.  Chase  (1898)  6 
Pa.  Super.  Ct.  279. 

A  judgment  will  be  set  off  against  an 
assignee  of  another  judgment  when  he 
took  with  notice   of  the  rights  which 
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were  reduced  to  the  first-mentioned  judg- 
ment. Coonan  v.  Loe  wen  thai  (1905)  147 
CaL  218,  109  Am.  St  Rep.  128,  81  Pac. 
527;  Wabash  R.  Co.  v.  Bowring  (1903) 
103  Mo.  App.  158,  77  S.  W.  106  (as^ 
signee  the  attorney). 

An  assignee  of  a  judgment  against  a 
debtor,  which  is  properly  collectable 
from  one  whose  position  is  virtually 
that  of  surety,  takes  such  judgment  sub- 
ject to  the  set-off  of  a  joint  and  several 


served:  ^'Where  the  judgments  are  in 
actions  having  no  connection  with  each 
other,  the  equitable  right  of  the  attor- 
ney, who  has  rendered  services  and  in- 
curred expenses  in  obtaining  one  of  such 
judgments,  to  be  paid  out  of  it,  is 
deemed  superior  to  the  right  of  the  judg- 
ment debtor  to  have  that  judgment  paid 
by  applying  upon  it  the  judgment  owned 
by  him  against  his  judgment  creditor.'' 
A  judgment  for  costs  assigned  to  the 


claim  upon  a  different  transaction  owned    attorney  should  not  have  a  judgment  in 


by  the  surety  against  both  the  principal 
debtor  and  the  assignor,  who  were  both 
insolvent,  where  the  assignee  took  his 
assignment  with  full  notice  of  such  joint 
and  several  claim. 

Fleming  v.  Stansell  (1896)  13  Tex. 
Civ.  App.  558,  36  8.  W.  504. 

In  the  absence  of  notice  given  by  the 
assignee  of  a  judgment  to  the  judgment 
debtor  before  the  latter  has  obtained  a 
judgment  against  the  assignor,  the  last- 
mentioned  judgment  may  be  set  off 
against  the  first  judgment.  Martin  v. 
Wells,  F.  &  Co.  Exp.  (1892)  3  Ariz.  355, 
28  Pac.  958,  where  the  court  said  that 
the  statute  which  provided  that  '4n  case 
of  an  assignment  of  a  thing  in  action, 
the  action  of  an  assignor  shall  be  with- 
out prejudice  to  any  set-off  or  other  de- 
fense existing  at  the  time  of  or  before 
notice  of  the  assignment,"  "simply  ex- 
pressed what  was  the  equitable  doctrine 
of  assignments  in  the  absence  of  a  stat- 
ute." 

See  also  Clark  v.  Raison  (1907)  126 
Ky.  486,  104  S.  W.  342,  supra,  under 
"Set-off  against  assignee." 

Where  at  the  time  of  the  assignment 
to  the  defendant  of  a  judgment  against 
A,  he  did  not  know  that  a  judgment 
against  him  in  favor  of  A  had  been  as- 
signed to  the  plaintiff,  he  may  counter- 
claim his  judgment,  as  an  action  upon 
a  judgment  is  an  action  upon  contract 
under  the  statute  providing  that  "if  the 
action  is  founded  upon  a  contract  which 
has  been  assigned  by  the  party  thereto 
.  .  .  a  demand  existing  against  the 
party  thereto  ...  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the 
defendant,  in  good  faith,  before  notice 
of  the  assignment^  must  be  allowed  as 
a  counterclaim  to  the  amount  of  the 
plaintiff's  demand  if  it  might  have  been 
so  allowed  against  the  party  .  .  . 
while  the  contract  belonged  to  him." 
Wyckoff  V.  Williams  (1910)  136  App. 
Div.  495,  121  N.  Y.  Supp.  189. 

Attorneys* 

In    Gauche   v.    Milbrath    (1900)    105 

Wis.  355,  81  N.  W.  487,  the  court  ob- 
L.R.A.1917F. 


another  action  set  off  against  it.  Win- 
tei'son  V.  Hitchings  (1895)  1  N.  T.  Anno. 
Cas.  193,  38  N.  Y.  Supp.  171. 

And  see  as  to  an  attorney  who  had  a 
lien.  Brown  v.  Lapp  (1905)  28  Ky.  L. 
Rep.  409,  89  S.  W.  304,  supra,  under 
"Set-off  against  assignee." 

Where  A  recovered  a  judgment 
against  B  and  others  and  died,  and  R 
thereafter  recovered  a  judgment  against 
A's  executors  and  assigned  a  part  of  it 
to  his  attorneys  for  their  services,  it 
was  held  that,  on  set-off  of  the  two  judg- 
ments the  part  belonging  to  the  attor- 
neys would  not  be  set  off.  Ex  parte 
Wells  (1894)  43  S.  C.  477,  21  S.  E.  334, 

A  judgment  assigned  by  an  insolvent 
to  his  attorneys  for  their  fees  will  not 
be  set  off  against  judgments  and  claims 
bought  and  recovered  after  the  arrange- 
ment with  such  attorneys  had  been 
agreed  upon.  Dutton  v.  Mason  (1899) 
21  Tex.  Civ.  App.  389,  52  S.  W.  651. 

The  fii^m  of  A  and  B  got  judgment 
against  the  firm  of  C  and  D,  and  as- 
signed the  same^  one-half  to  their  at- 
torneys, and  B  assigned  his  remaining 
share  to  E.  Thereafter  C  and  D  recov- 
ered a  judgment  against  B.  It  was  held 
that  the  latter  judgment  could  not  be 
set  off  against  the  attorneys,  it  not  ap- 
pearing that  the  claims  on  which  the 
second  judgment  was  entered  were  in 
existence  when  their  contract  was  made, 
but  that  E's  interest  was  subject  to  a 
set-off.  McManus  v.  Cash  (1908)  101 
Tex.  261,  108  S.  W.  800. 

In  L.  Bucki  &  Son  Lumber  Co.  v.  At- 
lantic Lumber  Co.  (1904)  63  C.  C.  A. 
62,  128  Fed.  332,  it  was  held  that  an 
assignment  of  a  demand,  before  the  en- 
try of  judgment  upon  it,  to  an  attorney 
who  had  a  statutory  lien  thereon,  gives 
to  the  assignee  a  superior  equity  to 
that  of  a  party  claiming  a  right  to  set- 
off a  judgment  previously  recovered 
against  the  assignor,  and  prevents  the 
right  of  set-off  from  accruing,  since 
there  can  be  no  right  of  set-off  under 
judgment  until  both  exist. 

But  an  assignee  of  a  judgment  with- 
out  notice  of  any   assignment   of   any 
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claim  against  him  was  allowed  to  set  it 
oE  against  a  judgment  entered  after  the 
assignment  and  which  itself  had  been 
assigned  to  the  attorneys.  Raskins  v. 
Jordan  (1898)  123  OaL  157,  55  Pac.  786. 
In  New  York,  two  judgments  in  an 
action  will  be  set  off  though  one  was 
assigned  to  the  attorney,  particularly 
where  the  assignor  was  insolvent.  Hop- 
per V.  Ersler  (1894)  1  N.  Y.  Anno.  Cas. 
192,  38  N.  Y.  Supp.  176. 

Misoellaaeoms. 

An  assignment  of  a  judgment  by  an 
insolvent  is  subject  to  all  the  equities 
existing  between  the  parties  to  the  judg- 
ment. Ellis  V.  Kerr  (1895)  11  Tex.  Civ. 
App.  349,  32  S.  W.  444. 

If  the  matter  of  set-off  of  judgments 
is  not  clear,  but  is  complicated,  the  par- 
ties will  be  remitted  to  their  suit  in 
equity.  Kretsch  v.  Denofrio  (1910)  137 
App.  Div.  617,  122  N.  Y.  Supp.  242. 

Where  rights  of  third  parties  have 
intervened,  the  court  will  not  permit  the 
set-off  of  judgments  where  there   has 


been  laches.  Schuler  v.  Collins  (1901) 
63  Kan.  372,  65  Pac.  662. 

A  judgment  is  res  judicata  to  an  as- 
signee suing  thereon.  Porter  v.  Bagby 
(1893)  50  Kan.  412,  31  Pac.  1058. 

One  who  has  assigned  a  judgment 
against  the  plaintiff  before  the  begin- 
ning of  the  plaintiff^s  action  cannot 
counterclaim  such  judgment.  Goldman 
V.  Tobias  (1904)  88  N.  Y.  Supp.  991. 

An  assignee  for  creditors  having  ob- 
tained judgment  against  a  bank  of  con- 
version of  stock,  the  bank  was  not  al- 
lowed to  set  off  its  claims  against  the 
assigned  estate  allowed  to  it  by  the  de- 
cree settling  that  estate,  as  this  would 
give  an  inequitable  preference.  First 
Nat.  Bank  v.  Krieger  (1905)  28  Ky.  L. 
Eep.  612,  89  S.  W.  733. 

In  Crecelius  v.  Bierman  (1897)  72  Ho. 
App.  355,  the  assignment  of  judgment 
was  invalid. 

Gregory  y.  Cuppy  (1900)  —  Iowa,  — , 
82  N.  W.  1016^  is  too  fragmentary  to 
be  of  value.  B.  B.  B. 
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(Division  No.  1.) 

MISSOURI,    KANSAS,    &    TEXAS    KAIL- 
WAY  COMPANY,  Plff.  in  Err. 

V. 

W.  W.  BRADSHAW. 
(87  Okla.  317,  132  Pac.  327.) 

Abatement  —  suit  in  sister  state. 

1.  Where  an  action  by  a  creditor  against 
his  debtor  is  brought  in  a  court  of  tliis 
state,  and  jurisdiction  of  the  defendant  is 
aoquired,  and  subsequently  an  action  is  com- 
menced  in  a  court  of  a  sister  state,  in  'which 
the  plaintiff  here  is  there  made  defendant, 
and  the  defendant  here  is  there  served  with 
garnishment  process,  the  subject-matter  be- 
ing the  same,  said  latter  action  can  neither 
be  pleaded  in  bar  nor  in  abatement  of  the 
former.  In  such  cases  the  maxim,  ''<^i 
prior  est  tempore  potior  est  jure,"  controls. 
For  other  oases,  see  Abatement  and  Revival, 

in  Dig.  1-52  N.  S, 

Same  — >  comity  —  prior  Jurisdiction. 

2.  Where  actions  are  properly  instituted 
and  are  pending  in  courts  of  different  juris- 
dictions or  sovereignties,  the  rule  of  comity 
18  not  allowed  to  influence  the  proceedings 

Headnotes  by  Ssabp,  C. 

Note.  —  For  garnishment  proceedings  and 
an  action  to  recover  the  debt  pending  in  dif- 
ferent states  or  countries  as  sustaining  plea 
in  bar  or  abatement,  see  annotation  follow- 
ing this  case,  post,  1016. 
L.R.A.1917F. 


of   the   court   whose   jurisdiction    first   at- 
taches. 

For  other  cases,  see  Ahatemewt  and  Revival, 
in  Dig.  1-52  ^\  S. 

(May  8,  1913.) 

Ij^  RROR  to  the  Coal  County  Court  to  re- 
^  view  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  wages  alleged 
to  be  due  and  unpaid,  in  the  defense  of 
which  defendant  set  up  a  judgment  in  a  gar- 
nishment proceeding  in  the  state  of  Mis- 
souri.   Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Clifford  L.  Jackson,  W.  R. 
Allen,  and  M.  I>.  Green,  for  plaintiff  in 
error : 

The  judgment  against  the  plaintiff  in 
error  as  garnishee  in  the  Missouri  case  is 
a  valid  defense  to  this  action. 

Chicago,  R.  T.  &  P.  R.  Co.  v.  Stiirm.  17*: 
U.  S.  710,  43  L.  ed.  1144,  19  Sup.  Ct.  Rep. 
797  ^  Harris  v.  Balk,  198  IT.  S.  215,  49  L.  ed. 
1023,  25  Sup.  Ct.  Rep.  625,  3  Ann.  Cas. 
1084;  Hadacheck  v.  Chicago,  B.  &-  Q.  R.  Co. 
74  Neb.  385,  104  N.  W.  878;  Williams  v.  St. 
Louis  &  S.  W.  R.  Co.  109  La.  90,  33  So.  94; 
Missouri,  K.  A  T.  R.  Co.  v.  Swartz,  53  Tex. 
Civ.  App.  889,  116  S.  W.  275;  Ely  v.  Hart- 
ford L.  Ins.  Co.  128  Ky.  799,  110  S.  W. 
265;  Howland  v.  Chicago,  R.  I.  ft  P.  R.  Co. 
134  Mo.  474,  36  8.  W.  29 ;  St.  Louis  South- 
western R.  Co.  V.  Vanderberg,  91  Ark.  252, 
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120  S.  W.  093;   Baltimore  &  0.  R.  Co.  y. 
Freeze,  169  Ind.  370,  82  N.  E.  761. 

Mr.  G.  T.  Ralls,  for  defendant  in  error: 
The  Missouri  court  acquired  no  jurisdic- 
tion over  the  defendant  in  error  or  the 
money  due  him  by  the  plaintiff  in  error  by 
virtue  of  the  writs  of  attachment  and  gar- 
nishment. 


a  verdict  was  returned  in  favor  of  plaintiff 
for  $57.65.  The  only  evidence  offered  at  the 
trial  on  the  part  of  the  defendant  was  the 
authenticated  copy  of  the  proceedings  pend- 
ing in  the  Missouri  court. 

Was  the  pendency  of  the  foreign  garnish- 
ment proceedings  a  bar  to  plaintiff's  right 
of  recovery  t    Obviously,  no.    Neither  could 


McBee  v.  Purcell  Nat.  Bank,  1  Ind.  Terr.  ,  said  proceedings  have  properly  been  pleaded 
288,  37  S.  W.  55;  Central  Trust  Co.  v.  Chat-  in  abatement  of  the  action,  on  account  of 
tanooga,  R.  &  C.  R.  Co.  68  Fed.  685;  8es-  the  fact  that  said  action  was  brought  sub- 
sion  Laws  1910,  p.  19;  Missouri  P.  R.  Co. 
V.  Maltby,  34  Kan.  125,  8  Pac.  235. 


Sharp,  C,  filed  the  following  opinion: 
This  action  was  originally  brouglit  by  de- 


sequent  to  the  institution  ol  plaintiff's 
tion.  The  proper  rule  in  such  cased  is  .tiiat 
one  who  has  been  sued  by  his  creditor  can- 
not plead  in  abatement  of  the  suit  the  fact 
that  after  it  was  commenced  he  was  sum- 


fendant  in  error,  plaintiff  below,  against  the    moned  in  a  foreign  jurisdiction  as  garnisliee 
plaintiff  in  error,  defendant  below,  in  a  jus-    in  an  action  against  the  plaintiff,  and  that 
tice  of  the  peace  court   on   February   19,    the  maxim,  ''Qui  prior  est  tempore  potior 
1910.     Service  of  summons  being  had,  and  {  est  jure,''  controls  in  such  cases.     To  hold 
the  defendant  not  appearing,  judgment  was  '  otherwise  would  inevitably  bring  about  con- 
rendered   February   24,    1910,    in    favor    of  ,  fusion,  if  not  conflict,  in  the  jurisdiction  of 
plaintiff  and  against  defendant  for  $67.55.    courts  that  would  embarrass  and  prove  a 
From  this  judgment  defendant  appealed  to    hindrance  in  the  administration  of  justice, 
the  county  court  of  Coal  county;  its  appeal  |      The  leading  case  upon  the  principle  in- 
bond  being  filed   and  approved  March   3d  '  volved  is  that  of  Wallace  v.  M'Connell,  13 
thereafter,  and  the  transcript  and  bond  filed  .  Pet.  136,  10  L.  ed.  95,  where  an  action  was 
in   the   county   court   on   March   4th.     On  '  commenced  in  the  district  court  of  the  Unit- 
April  28th  defendant  company  filed  in  the  ,  ed  States  for  Alabama,  and  by  a  subsequent 
county  court  its  answer,  which  contained:    trustee  process  in  one  of  the  state  courts 
(1)   A  general  denial;    (2)   a  plea  in  bar,  i  of  Alabama  the  defendant  was  summoned  as 
setting  up  pending  garnishment  proceedings,    a  garnishee  of  the  plaintiff;  whereupon  the 
brouglit  March  24,  1910,  in  a  justice  of  the    pending  proceedings  of  trustee  process  were 
peace  court  in  Jackson  county,  Missouri,  in  ,  pleaded    puis   darrein,   continuance    in    the 
which  the  plaintiff  in  the  county  court  was    United  States  court,  and  a  demurrer  to  this 
defendant,   and   the   railway   company   was  '  plea  was  sustained  by  the  court.    The  plea 
garnishee.     To  said  answer  were  attached    showed  that  the  proceedings  on  the  attach- 
copies  of  the  notice  of  garnishment,  state-    ment  were  instituted  after  the  commence- 
ment of  claim,  affidavit  in  attachment,  at-    ment  of  suit.     It  is  said  in  the  opinion: 
tachment    bond,    writ   of    attachment,    and    **The  jurisdiction  of  the  district  court  of 
transcript,  together  with  certificates  of  both  :  the  United   States,   and  the   right  of   the 
the  justice  of  the  peace  and  clerk.     From  '  plaintiff  to  prosecute  his  suit  in  that  court, 
these  records  offered  in  evidence,  notwith-    having  attached,  that  right  could  not  be  ar- 
standing   the   allegations   contained   in   de-  |  rested  or  taken  away  by  any  proceedings  in 
fendant's  answer,  it  does  not  appear  that    ancthcr  court.    This  would  produce  a  colli- 
the  garnishee  had  ever  filed  its  answer  there-  !  sion  in  the  juriBdiction  of  courts  that  would 
in,  or  that  service  by  publication  was  ever    extremely  embarrass  the  administration  of 
obtained  or  attempted  to  be  had  upon  the  I  justice.     If  tlie  attachment  had  been  con- 
defendant  in  the  garnishment  proceedings,    ducted  to  a  conclusion  and  the  money  re- 
The  order  of  attachment  contains  a  sum-  i  covered   of   the  defendant  before  the  com- 
mons clause,  but  from  the  officer's  return    mencement  of  the  present  suit,  there  can  be 
it  appears  that  he  was  unable,  after  diligent  |  no  doubt  that  it  might  have  been  set  up  as 
search,  to  find  the  defendant.     This  order  j  a  payment  upon  the  note  in  question.    And 
was   returned   on   the   return   day   thereof,  i  if  the  defendant  would  have  been  protected 
The  following  orders  continuing  the  cause    pro  tanto  under  a  recovery  had  by  virtue 
were  made:     "April  8th,  '10,  cont.  to  April    of  the  attachment,  and  could  have  pleaded 
16th,  *10,  for  answer  of  garnishee.     April  '  such   recovery  in   bar,   the   same   principle 
16th,  '10,  cont.  to  April  30th,  for  answer  of    would  support  a  plea  in  abatement  of  an  at- 
gamishee."    The  certificates  of  both  the  jus-    tachment  pending  prior  to  the  commence- 
tice  of  the  peace  and  the  clerk  were  dated    ment  of  the  present  suit.     The  attachment 
April  27,  1010.     The  case  was  tried  in  the  '  of  the  debt,  in  such  case,  in  the  hands  of 
coimty  court,  both  parties  announcing  ready    the  defendant  would  fix  it  there,  in  favor  of 
for  trial  July  6,  1910,  and  on  the  same  day    the  attaching  creditor,  and  the  defendant 
L.R.A.19nF. 
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could  not  afterwards  pay  it  over  to  the 
plaintiff.  The  attaching  creditor  would  in 
such  case  acquire  a  lien  upon  the  debt,  bind- 
ing upon  the  defendant,  and  which  the 
courts  of  all  other  governments,  if  they  rec- 
ognize such  proceedings  at  all,  could  not  fail 
to  regard.  If  this  doctrine  be  well  founded, 
the  priority  of  suit  will  determine  the  right. 
The  rule  must  be  reciprocal;  and  where  the 
suit  in  one  court  is  commenced  prior  to  the 
institution  of  proceedings  under  attachment 
in  another  court,  such  proceedings  cannot 
arrest  the  suit;  and  the  maxim,  *Qui  prior 
est  tempore  potior  est  jure,'  must  govern  the 
case.  This  is  the  doctrine  of  this  court  in 
the  case  of  Renner  v.  Marshall,  1  Wheat. 
216,  4  L.  ed.  75,  and  also  in  the  case  of 
Beaston  v.  Farmers'  Bank,  12  Pet.  102,  9  L. 
ed.  1017,  and  is  in  conformity  with  the  rule 
that  prevails  in  other  courts  in  this  coun- 
try, as  well  as  in  the  English  courts;  it  is 
essential  to  the  protection  of  the  rights  of 
the  garnishee,  and  will  avoid  all  collisions 
in  the  proceedings  of  different  courts,  hav- 
ing the  same  subject-matter  before  them. 
Embree  v.  Hanna,  5  Johns.  101;  Bowne  v. 
Joy,  9  Johns.  221,  and  the  cases  there  cited. 
In  the  case  now  before  the  court,  the  suit 
was  commenced  prior  to  the  institution  of 
proceedings  under  the  attachment.  The 
plea  was  therefore  bad,  and  the  demurrer 
properly  sustained."  See  also  Campbell  v. 
Emerson,  2  McLean,  30,  Fed.  Cas.  No.  2,367 ; 
Greenwood  v.  Rector,  Hempst.  708,  Fed. 
Cas.  No.  5,792. 

In  Wood  V.  Lake,  13  Wis.  94,  after  re- 
viewing a  number  of  cases,  it  was  noted  by 
the  court  that  in  said  cases  the  actions  were 
commenced  and  pending  in  courts  of  the 
same  jurisdiction.  The  court  said :  "Where 
they  are  instituted  and  pending  in  courts  of 
different  jurisdictions  or  sovereignties,  no 
such  practice  prevails,  and  no  rule  of  com- 
ity is  allowed  to  influence  the  proceedings 
of  the  court  whose  jurisdiction  first  at- 
taches." The  court  then  reviews  the  doc- 
trine announced  by  the  Supreme  Court  of 
the  United  States  in  Wallace  v.  M'Connell, 
supra,  and  concludes :  ''It  may  be  said  that 
the  court  was  then  speaking  of  the  effect  of 
such  subsequent  action  as  a  bar.  But  I  can 
see  no  good  ground  for  distinguishing  be- 
tween their  operation  in  that  respect  and 
when  they  are  relied  upon  for  the  purpose 
of  securing  a  stay  of  the  proceedings  in  the 
first  action.  It  would  be  irrational  and  ab- 
surd to  say  that  the  court  which  had  first 
acquired  jurisdiction  should  arrest  its  pro- 
ceedings, because  the  court  of  another  gov- 
ernment, having  concurrent  jurisdiction  over 
the  same  subject-matter  and  parties,  had 
subsequently  attempted  to  take  jurisdiction 
of  the  case." 
L.RJ^.1917F. 


This  answers  correctly  any  contention 
which  might  be  made  that  the  only  effect 
that  should  be  given  the  defense  set  up,  and 
in  part  sustained  by  the  proffered  testimony^ 
notwithstanding  the  allegations  of  the  an- 
swer, would  be  to  abate  or  stay  the  proceed- 
ings in  the  county  court  until  after  the  final 
decision  of  the  Missouri  court.  Pending  gar- 
nishment proceedings  subsequently  brought 
in  a  foreign  jurisdiction  can  neither  be 
pleaded  in  bar  nor  in  abatement  of  the  ac- 
tion first  brought  by  the  creditor  against 
his  debtor. 

In  Whipple  v.  Bobbins,  97  Mass.  107,  93 
Am.  Dec.  64,  as  here,  both  suits  were  in 
state  courts,  and  it  was  held  that  a  subse- 
quent trustee  process  was  no  answer  to  a 
prior  action  brought  in  Massachusetts.  The 
court  in  the  course  of  the  opinion,  after  re- 
viewing the  decision  of  the  Supreme  Court 
in  Wallace  v.  M'Connell,  supra,  said: 
"From  these  principles  it  follows  that,  if 
the  prior  institution  and  pendency  of  the 
present  action  had  been  disclosed  to  the 
court  in  Connecticut,  the  trustee  process 
ought  to  have  been  defeated.  We  must  pre- 
sume that  the  tribunals  of  that  state  would 
have  recognized  the  rule  that  their  subse- 
quent trustee  process  could  not  be  pleaded 
puis  darrein  continuance,  or  otherwise  made 
available,  here,  to  arrest  or  take  away  the 
plaintiff's  right  to  prosecute  the  present  ao- 
tion;  and  consequently  that  they  would  not 
have  subjected  the  trustee  to  a  double  lia- 
bility against  which  he  could  in  no  way  pro- 
tect himself,  if  by  their  judgment  charged 
as  trustee.  In  short,  we  are  bound  to  be- 
lieve that  court  would  have  adopted  the 
rule  of  Wallace  v.  M'Connell,  supra,  that 
the  subsequent  trustee  process  is  no  answer 
to  the  prior  action  in  another  jurisdiction, 
and  the  necessary  corollary  from  it  that  a 
prior  action  commenced  in  one  state  must 
be  a  bar  to  a  subsequent  process  in  another 
to  charge  the  defendant  as  the  trustee  of 
the  plaintiff  in  the  prior  action.  But  the 
trustee  did  not  make  any  disclosure  of  the 
pendency  of  the  present  suit.  He  withheld 
from  the  court  in  Connecticut  this  fact,  es- 
sential to  a  fair  adjudication.  He  allowed 
himself  to  be  defaulted,  and  his  payment 
under  such  circumstances  must  be  regarded 
as  voluntary,  if  not  collusive,  and  therefore 
no  protection  against  the  present  action. 
Wilkinson  v.  Hall,  6  Gray,  568." 

The  proceedings  of  the  courts  of  this 
state  may  be  availed  of  by  the  defendant 
company  in  its  answer  in  the  garnishment 
action  in  the  Missouri  court,  and  we  doubt 
not  that  the  courts  of  that  state  would  give 
full  faith  and  credit  to  said  proceedings. 
At  least,  we  may  not  anticipate  that  such 
would  not  be  done;  and  only  by  a  failure 


1016 


MISSOURI,  K.  &  T.  R.  CO.  v.  BRADSHAW. 


so  to  do  could  the  rights  of  the  plaintiff  in 
error  be  prejudicially  affected,  its  only  de- 
fense being  the  pending  garnishment  pro- 
ceedings. 

Our  conclusions  render  unnecessary  a  con- 
sideration of  the  remaining  questions. 


The  judgment  of  the  trial  court  should 
be  affirmed. 

Per  Curiam: 

It  is  so  ordered. 


Annotation — Garnishment  proceedings  and  an  action  to  recover  the  debt 
pending  in  diflFerent  states  or  countries  as  sustaining  plea  in  bar  or 
abatement. 


This  note,  being  confined  to  actions 
and  proceedings  in  different  states  or 
'Countries,  does  not  include  the  cases 
which  merely  involved  actions  and  pro- 
ceedings in  different  districts  of  the 
same  state,  though  the  decisions  in  these 
cases  have  to  some  extent  influenced  the 
decisions  in  the  cases  within  the  scope 
of  the  note.  This  note,  of  course,  does 
not  undertake  to  discuss  the  effect  upon 
one  action  or  proceeding  of  a  judgment 
rendered  in  another,  though  the  assump- 
tion of  the  court  as  to  the  jurisdiction 
is  occasionally  alluded  to  because  of  its 
bearing  on  the  authority  of  the  ease 
upon  the  question  under  discussion.  As 
to  recovery  of  judgment  for  exempt 
claims  pending  garnishment  proceed- 
ings in  another  state,  see  note  to  Becker 
V.  Illinois  C.  E.  Co.  36  L.R.A.(N.S.) 
1164. 

In  considering  the  question  under  an- 
notation. Federal  courts  are  considered 
foreign  to  state  courts. 

Abatement  or  bar  of  action  by  prior 
garni  iliinent  proceedings.  ^ 

In  determining  whether  or  not  a  case 
is  authority  against  the  view  that  a 
prior  garnishment  proceeding  will  sus- 
tain a  plea  in  abatement  against  a  sub- 
sequent action  in  another  state  by  the 
principal  defendant  against  the  gar- 
nishee, it  is  important  to  observe  wheth- 
er or  not  the  case  was  decided  upon  the 
assumption  or  holding  that  the  court  in 
the  garnishment  proceeding  had  juris- 
diction. Of  course,  if  the  case  is  decid- 
ed on  the  assumption,  whether  correct 
or  not,  that  the  court  of  the  other  state 
had  no  jurisdiction  in  the  garnishment 
proceeding,  it  is  of  very  little  if  any 
value  on  the  question  of  abatement, 
since  that,  as  a  practical  question,  pre- 
supposes that  the  court  had  jurisdiction 
of  the  garnishment  proceeding.  Doubt- 
less in  some  of  the  cases  in  the  present 
note  in  which  the  decision  against  the 
plea  in  abatement  was  upon  the  assump- 
tion or  holding  that  the  court  of  the 
other  state  had  no  jurisdiction,  that  as- 

flumption    or    holding    was    erroneous, 
L.R.A.1917F. 


tested  by  the  present  rule  on  the  sub- 
ject; but  that  fact  does  not  serve  to 
extend  their  authority  against  abate- 
ment to  a  case  where  it  is  conceded  or 
held  that  the  court  had  jurisdiction  in 
the  garnishment  proceeding. 

As  shown  in  the  notes  which  have 
considered  the  question  as  to  where  a 
debt  is  garnishable,  appended  to  Illinois 
C.  R.  Co.  V.  Smith,  19  L.R. A.  677 ;  Good- 
win V.  Clay  tor,  67  L.B.A.  209;  Baltimore 
&  O.  R.  Co.  V.  Allen,  3  L.R.A.(N.S.) 
608;  Steer  v.  Dow,  20  L.R.A.(N.S.)  2U; 
and  Starkey  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  L.R.A.1915F,  880,—- there  was 
formerly  a  great  conflict  of  opinion  as 
to  the  conditions  essential  to  confer 
jurisdiction  in  garnishment,  a  conflict 
which  has  now,  however,  to  a  great  ex- 
tent been  dissipated. 

The  general  rule  is  that  an  action  in 
one  state  will  not  be  abated  by  the  pend- 
ency in  another  of  a  prior  one  between 
the  same  parties  for  the  same  cause  of 
action.    1  Cyc.  36. 

But  while  there  is  a  conflict  on  the 
points,  the  weight  of  authority  seems  to 
sustain  an  exception  to  this  general 
rule,  and  to  hold  that  the  pendency  of 
garnishment  proceedings  in  one  state 
will  abate  an  action  subsequently  com- 
menced in  another  by  the  principal  de- 
fendant in  the  garnishment  proceedings 
against  the  garnishee,  if  the  court  had 
jurisdiction  of  the  garnishment.  To 
that  effect  are:  Mattingly  v.  Boyd 
(1858)  20  How.  (U.  S.)  128,  16  L.  ed. 
845;  Hacker  v.  Stevens  (1849)  4  Mc- 
Lean, 635,  Fed.  Cas.  No.  5888;  German 
Bank  v.  American  F.  Ins.  Co.  (1891) 
83  Iowa,  491,  32  Am.  St.  Rep.  316,  60 
N.  W.  63;  Harvey  v.  Great  Northern  R. 
Co.  (1892)  50  Minn.  405,  17  L.R.A.  84, 
52  N.  W.  905;  Embree  v.  Hanna  (1809) 
5  Johns.  (N.  Y.)  99;  Dealing  v.  New- 
York,  N.  H.  &  H.  R.  Co.  (1887)  S 
N.  Y.  S.  R.  386;  Irvine  v.  Lumbermen's 
Bank  (1841)  2  Watts  &  S.  fPa.>  TOO- 
Lowry  v.  Lumbermen's  Bank  (1841)  2 
Watts  &  S.  (Pa.)  210;  and  see  Norman 
V.  Pennsvlvania  F.  Ins.  Co.  (1911)  237 
*  Mo.  576,  141  S.  W.  618. 
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Williams  v.  Ingersoll  (1882)  89  N.  T. 
608;  Douglass  v.  Phenix  Ins.  Co.  (1893) 
138  N.  y.  209,  20  L.R.A.  118,  34  Am. 
St.  Rep.  448,  33  N.  E.  938,  cited  infra, 
though,  denying  the  plea  in  abatement; 
are  not  authority  against  the  view,  nor 
opposed  to  the  Embree  Case  supra,  on 
the  point,  since  they  were  decided  upon 
the  holding,  or  assumption,  whether 
correct  or  not,  that  the  court  in  the 
garnishment  proceeding  had  no  jurisdic- 
tion. In  fact,  these  cases  seem  to  rec- 
ognize the  authority  of  the  Embree 
Case  upon  the  assumption  of  jurisdic- 
tion in  the  garnishment  proceeding. 

In  Embrefe  v.  Hanna  (1809)  5  Johns. 
(N.  Y.)  99,  Judge  Kent,  in  stating  that 
had  there  been  a  recovery  by  virtue  of 
the  attachment  such  recovery  could  have 
been  pleaded  in  bar  of  the  subsequent 
action,  said:  "The  same  principle  will 
support  a  plea  in  abatement  or  an  at- 
tachment pendiDg  and  commenced  prior 
to  the  present  suit.  The  attachment  of 
the  debt  in  the  hands  of  the  defendant| 
fixed  it  there  in  favor  of  the  attaching 
creditors;  the  defendant  could  not 
afterwards  lawfully  pay  it  over  to  the 
plaintiff.  The  attaching  creditors  ac- 
quired a  lien  upon  the  debt,  binding  up- 
on the  defendant,  and  which  the  courts 
of  all  other  governments,  if  they  rec- 
ognize such  proceedings  at  all,  cannot 
fail  to  regard.  Qui  prior  est  tempore 
potior  est  jure.  .  ,  .  If  we  were  to 
disallow  a  plea  in  abatement  of  the 
pending  attachments,  the  defendant 
would  be  left  without  protection,  and  be 
obliged  to  pay  the  money  twice;  for  we 
may  reasonably  presume  that  if  the 
priority  of  the  attachment  in  Maryland 
be  ascertained,  the  courts  in  that  state 
would  not  suffer  that  proceeding  to  be 
defeated  by  the  subsequent  act  of  the 
defendant  going  abroad  and  subjecting 
himself  to  a  suit  and  recovery  here. 
The  present  case  affords  a  fair  op- 
portunity for  the  settlement  and  appli- 
cation of  a  general  rule  on  the  subject. 
It  is  admitted  by  the  case  that  the  plain- 
tiff is  now  the  real  owner  of  the  whole 
debt  due  from  the  defendant;  that  he 
owes  a  large  debt  to  the  attaching  cred- 
itors; and  that  the  defendant  is  a  res- 
ident in  Maryland.  There  is  then  no 
ground  to  presume  any  collusion  be- 
tween the  defendant  and  the  creditors 
who  attached;  and  there  is  no  pretense 
that  the  plaintiff  was  not  timely  notified 
of  the  pendency  of  the  attachment,  or 
that  the  attachment  is  not  founded  on 
a  bona  fide  debt,  equal  at  least  in 
amount  to  the  one  due  from  the  defend- 1 
ant.  If  the  force  and  effect  of  a  foreign 
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attachment  is,  then,  in  any  case  to  be 
admitted  as  a  just  defense,  it  would  be 
diflicult  to  find  a  sufficient  reason  for 
overruling  a  plea  in  abatement  in  the 
present  case." 

And  in  Harvey  v.  Great  Northern  R. 
Co.  (1892)  50  Minn.  405,  17  L.R.A.  84, 
52  N.  W.  905,  the  court  said  that  "the 
pendency  of  a  prior  action  by  foreign 
attachment  in  another  jurisdiction 
which  binds  the  debt  may  always  be 
set  up  by  way  of  defense  to  a  suit  by  the 
defendant  in  the  attachment  to  recover 
the  same  debt.  This  constitutes  an  ex- 
ception to  the  general  rule  that  lis 
pendens  in  a  foreign  court  is  not  a  good 
plea.  .  .  .  This  rule  is  essential  to 
prevent  a  collision  in  the  jurisdiction 
of  courts,  as  well  as  for  the  protection 
of  a  party  summoned  as  garnishee  or 
trustee,  who  might  otherwise,  without 
any  fault  of  his  own,  be  in  danger  of 
being  compelled  to  pay  the  debt  twice.** 

The  view  of  the  preceding  cases,  how- 
ever, is  opposed  by  the  following  cases, 
which  decide  or  declare  on  general  prin- 
ciples, and  apparently  without  refer- 
ence to  the  question  of  jurisdiction  in 
the  garnishment  proceeding,  that  prior 
garnishment  will  not  abate  the  action; 
Lynch  v.  Hartford  P.  Ins.  Co.  (1883)  17 
Pcd.  627;  Crawford  v.  Slade  (1846) 
9  Ala.  887,  44  Am.  Dec.  463;  Herlow  v. 
Orman  (1885)  3  N.  M.  471,  6  Pac.  935; 
Bamsdall  v.  Waltemeyer  (1905)  73  C. 
C.  A.  515,  142  Fed.  415  (dictum); 
Howland  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1896)  134  Mo.  474,  36  S.  W.  29. 

It  was  so  held  in  the  Howland  Case, 
notwithstanding  that  the  court  express- 
ly found  and  held  that  the  court  in  the 
garnishment  proceeding  had  jurisdiction. 
But  see  Williams  v.  Ingersoll  and 
Douglass  V.  Phenix  Ins.  Co.  (N.  Y.) 
supra. 

There  is,  perhaps,  an  implication  to 
the  same  effect  in  Boyd  v.  Royal  Ins.  Co. 
(1892)  111  N.  0.  372, 16  S.  E.  389,  where 
the  court  stated  in  effect  that  in  any 
judgment  that  may  be  rendered  against 
the  defendant  provision  should  be  made 
to  protect  it  from  having  to  pay  twice, — 
once  under  the  judgment  of  the  North 
Carolina  court  and  once  under  the  judg- 
ment of  the  Virginia  court  in  which  the 
garnishment  proceeding  was  pending. 
It  is  not  clear,  however,  from  the  report 
whether  the  garnishment  was  pleaded  in 
bar  or  abatement. 

In  Lvnch  v.  Hartford  F.  Ins.  Co. 
(1883)  '17  Fed.  627,  the  court  stated 
that  Embree  v.  Hanna  was  decided  upon 
the  authority  of  English  cases  which 
referred  to  domestic  actions,  and  that 
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this  decision  was  made  before  the  law 
in  this  country  had  been  settled  that  the 
courts  of  the  state  are  to  be  considered 
as  foreign  to  each  other  and  the  courts 
of  the  United  States  as  foreign  to  those 
of  the  states  in  this  matter. 

In  refusing  to  decide,  because  unnec- 
essary under  the  facts,  whether  or  not 
a  prior  garnishment  of  a  debtor  in  a 
state  court  which  has  not  passed  the  final 
judgment  against  the  garnishee  consti- 
tutes good  ground  for  plea  in  abatement 
of  an  action  in  a  Federal  court  against 
garnishee  by  his  creditors  to  enforce  his 
claim,  the  court  in  Bamsdall  v.  Walte- 
meyer  (1905)  73  C.  C.  A,  615,  142  Fed. 
415,  said:  "It  is  diflftcult  to  perceive 
how  these  facts  can  sustain  a  plea  m 
abatement,  because  a  stream  may  not 
rise  higher'  than  its  source.  One  who 
sues  a  creditor  and  garnishees  the  lat* 
ter's  debtor  in  a  state  court  has  no 
greater  or  better  right  to  enforce  the 
claim  against  the  debtor  than  th^  lat ter's 
creditor  had.  If  the  creditor  had  brought 
a  prior  action  against  his  debtor  in  the 
state  court,  that  fact  would  not  have 
sustained  a  plea  in  abatement  of  a  subse- 
quent action  between  the  same  parties 
to  enforce  the  same  claim  in  a  Federal 
court,  and  it  is  not  perceived  how  a 
garnishment  of  the  debtor  by  a  creditor 
of  his  creditor  can  furnish  ground  for 
a  better  plea.  While  there  is  a  conflict 
of  decisions  upon  this  question,  and 
the  earlier  authorities  .  .  .  are  to  the 
contrary,  the  later  decisions,  and  the 
weight  of  authority  and  of  reason,  seem 
to  support  this  view." 

The  decision  in  North  British  Mer- 
cantile Ins.  Co.  V.  First  Nat.  Bank  (1893) 
3  Tex.  Civ.  App.  293,  22  S.  W.  992,  is 
merely  to  the  effect  that  a  garnishment 
proceeding  in  which  the  original  creditor 
was  the  principal  defendant  will  not 
abate  an  action  by  one  to  whom  the  claim 
had  been  assigned  prior  to  the  garnish- 
ment. The  court  distinguished  the  cases 
where  the  original  creditor,  and  not  an 
assignee,  brought  the  subsequent  action. 

While,  as  above  shown,  there  is  some 
conflict  as  to  whether  or  not  a  prior 
garnishment  proceeding  is  pleadable  in 
abatement,  it  is  agreed  that  it  is  not 
pleadable  in  bar. 

Thus,  in  Ervine  v.  Lumbermen's  Bank 

(1841)  2  Watts  &  S.  (Pa.)  190;  Lowry 

V.  Lumbermen's  Bank   (1841)   2  Watts 

&  S.   (Pa.)  210,  it  was  held  that  such 

prior  proceedings  cannot  be  pleaded  in 

bar  even  where  there  was  jurisdiction 

of   garnishment    proceedings,    but    that 

they  must  be  pleaded  in  abatement. 

So  also,  a  fortiori,  where  there  was 
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lack  of  jurisdiction  in  the  garnishment 
proceedings  it  has  been  held  that  such 
prior  proceedings  will  not  sustain  a  plea 
in  bar  of  a  subsequent  action.  Missouri 
P.  R.  Co.  V.  Sharitt  (1889)  43  Kan.  375, 
8  L.R.A.  385,  19  Am.  St.  Rep.  143,  23 
Pac.  430;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Campbell  (1897)  5  Kan.  App.  423,  49 
Pac.  321;  Osgood  v.  Maguire  (1874)  61 
N,  Y,  524;  and  see  also  Henderson  v. 
Canadian  P.  R.  Co.  (1916)  —  Sask.  L. 
R.  — ,  30  D.  L.  R.  62. 

And  a  prior  garnishment  in  another 
state  is  not  a  bar  to  an  action  against 
the  garnishee  by  his  creditor  where 
under  the  statute  laws  of  the  state 
where  the  garnishment  was  had  it  is 
manifest  that  the  judgment  against  the 
garnishee  amounts  to  nothing  more  than 
a  lien  on  the  funds  in  his  hands,  and 
even  that  is  a  provisional  one,  to  take 
effect  only  in  case  that  other  funds 
which  are  first  chargeable  shall  prove 
insufficient.  Meriam  v.  Rundlett  (1833) 
13  Pick.  (Mass.)  511.  The  court  stated, 
however,  that  the  garnishee  might  have 
good  ground  for  an  abatement  or  stay 
of  proceedings. 

The  courts  which  hold  that  a  plea  in 
abatement  is  not  the  proper  remedy  very 
generally  admit  the  necessity,  upon  the 
assumption  that  the  court  in  the  other 
state  had  jurisdiction  of  the  •;ramish- 
ment  proceedings,  of  protecting  the 
defendant  against  double  liability. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sturm 
(1899)  174  U.  S.  713,  43  L.  ed.  1145,  19 
Sup.  Ct.  Rep.  797,  in  reversing  the 
Kansas  supreme  court,  which  held  that 
there  was  no  jurisdiction  in  the  garnish- 
ment proceedings  and  that  therefore 
they  could  not  be  pleaded  in  answer, 
the  court  said:  "How  proceedings  in 
garnishment  may  be  availed  of  in  de- 
fense,— whether  in  abatement  or  bar 
of  the  suit  on  the  debt  attached,  or  for 
a  continuance  of  it,  or  suspension  of 
execution, — the  practice  of  the  states  of 
the  Union  is  not  uniform.  But  it  is 
obvious  and  necessary  justice  that  such 
proceedings  should  be  allowed  as  a  de- 
fense in  some  way." 

So,  in  all  -ordinary  cases  a  continu- 
ance should  be  granted  ex  comitate  in 
order  that  plaintiffs  in  foreign  attach- 
ment may  have  opportunity  to  make 
their  attachment  available.  Lynch  v. 
Hartford  F.  Ins.  Co.  (Fed.)  supra. 

So  also  in  Herlow  v.  Orman  (1885)  3 
N.  M.  471,  6  Pac.  935,  the  court  sai.l 
that  the  action  may  be  maintained  not- 
withstanding pendency  of  trustee  suit 
in  another  state,  but  that  the  courts  will 
be  careful  to  see  that  the  trustee  is  not 
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subjected  to  any  danger  of  being  (im- 
pelled to  pay  his  debt  twice. 

And  in  Crawford  v.  Slade  (1846)  9 
Ala.  887,  44  Am.  Dec.  463,  the  courl 
said  that  when  the  fact  of  an  attach- 
ment pending  for  the  same  debt  is  made 
known  to  the  court  where  the  creditor 
of  the  garnishee  has  brought  suit,  it 
will  either  suspend  all  proceedings  until 
the  attachment  suit  is  determined  or 
render  judgment  with  a  stay  of  execu- 
tion, which  can  be  removed,  or  made 
])crpetual,  in  whole  or  in  part,  as  the 
exigencies  of  the  cases  may  require. 
And  as  this  course  is  equally  safe,  and 
productive  of  less  delay,  it  would  seem 
to  be  the  most  eligible. 

Also  see  Carrol  v.  McDonogh  (1822) 
10  Mart.  La.  609,  which  holds  that  pro- 
ceedings against  garnishee  should  be 
stayed  until  decision  is  ascertained  of 
an  attachment  pending  in  another  stale 
againat  the  same  fimds,  in  an  aetioB  by 
a  third  person  against'  the  garnishee's 
creditor. 

In  Brpadnax  v.  Thomason  (1846)  1 
La.  Ann.  382,  it  was  held  that  there 
should  be  a  suspension  of  execution 
against  the  defendant  in  an  action  on 
debt  until  the  extent  of  his  liability  as 
garnishee  in  garnishment  proceedings  in 
another  state  is  ascertained. 

And  see  Robeson  v.  Carpenter  (1828) 
7  Mart.  N.  S.  (La.)  30,  to  the  same 
effect. 

And  in  Howland  v.  Chicago,  R.  I.  & 
P.  R.  Co.  in  holding  that  there  should 
be  no  abatement,  but  that  judgment 
should  be  entered  with  a  stay  of  execu- 
tion pending  outcome  of  garnishment 
proceedings,  the  court  said:  "To  allow 
the  defendant  in  the  second  suit  to 
plead  the  attachment  in  the  first  in 
abatement  would  frequently  lead  to  un- 
avoidable embarrassment  because  .  .  . 
peradventure,  no  judgment  might  ever 
be  rendered  in  the  attachment  suit,  and 
consequently  the  plaintiff  in  the  second 
suit  would  have  his  suit  abated  and  he 
be  mulcted  in  costs,  and  then  have  to 
renew  his  suit,  perhaps  after  great 
delay." 

From  its  citation  of  Crawford  v.  Slade 
(Ala.)  supra,  and  other  cases,  some  of 
which  are  not  within  the  scope  of  the 
present  note  because  they  involved  a 
garnishment  in  another  district  of  the 
same  state,  it  would  seem  that  the  court 
in  this  case  might  sanction  a  suspension 
of  proceedings  until  the  determination 
of  the  garnishment. 

But  U>  secure  a  stay  of  execution  on 
pounds  of  pending  garnishment  pro- 
ceedings in  another  state,  it  is  incnm- 
L.R.A.IW7F. 


bent  upon  defendant  in  the  actiou  to 
prove  in  the  trial  court  the  fact  of  the 
pendency  of  such  proceedings.  Norman 
V.  Pennsylvania  F.  Ins.  Co.  (1911)  237 
Mo.  576,  141  S.  \V.  618. 

And  in  Hixon  v.  Schooley  (1857)  26 
N.  J.  L.  461,  it  was  held  that  record  of 
commencement  of  garnishment  in  an- 
other state  without  proof  that  it  was 
still  pending  was  insufficient  to  stay  an 
action. 

Nor  is  it  sufficient  to  stay  an  action 
if  the  return  of  the  attachment  fails  to 
show  that  the  very  debt  sued  upon  was 
attached.  Hixon  v.  Schooley  (N<  J.) 
supra;  Bailey  v.  Pennsylvania  B.  Cp. 
(1904)  70  N.  J.  L.  308, 58  AtL  83;  Naylor 
V.  Pennsylvania  B.  Co.  (1904)  70  N.  J. 
L.  312,  58  Atl.  84. 

A1iatau«ttt  of  ^AV^cl^ineat   pTO«eeA<* 
Inss  hj  prior  a«tioa« 

A  prior  action  in  another  state  was 
held  to  abate  subsequent  trustee  process 
in  American  Bank  v.  Rollins  (1868)  99 
Mass.  313. 

And  in  Whipple  v.  Bobbins  (1867)  97 
Mass.  107,  93  Am.  Dec.  64,  it  was  said 
that  if  it  had  been  pleaded,  a  prior 
action  commenced  in  another  state 
would  have  been  a  bar  to  a  subsequent 
trustee  process.  The  court  stated  that 
this  followed  as  a  necessary  corollary 
to  the  rule  adopted  in  Wallace  v. 
M'Connell  (1839)  13  Pet.  (IT.  S.)  136, 
10  L.  ed.  95,  that  a  subsequent  pfamish- 
ment  is  no  answer  to  a  prior  action  in 
another  jurisdiction. 

Abatement  or  lar  of  action  by  sub* 
aeqnent   gamisbmeiit   proeeeding** 

An  action  will  not  be  abated  or  barred 
by  subsequent  garnishment  proceedings 
in  another  jurisdiction.  Wallace  v. 
M'Connell  (U.  S.)  supra;  Campbell  v. 
Emerson  (1839)  2  McLean,  30,  Fed. 
Cas.  No.  2,357;  Greenwood  v.  Rector 
(1855)  Hempst.  708,  Fed.  Cas.  No.  5,792; 
Wood  V.  Lake  (1860)  13  Wis.  85;  Mis- 
souRi>  K.  &  T.  B.  Go.  V.  Bbadshaw,  ante, 
1013. 

It  would  be  irrational  and  absurd  to 
say  that  the  court  which  had  first  ac- 
quired jurisdiction  should  arrest  its  pro- 
ceedings because  the  court  of  another 
government  having  concurrent  jurisdic- 
tion over  the  same  subject-matter  and 
parties  had  subsequently  attempted  to 
take  jurisdiction  of  the  ease;  and  par- 
ticularly would  this  be  so  when  the  court 
which  at  first  attained  jurisdiction  is 
clothed  with  ample  power,  and  would, 
if  asked,  give  the  plaintiff  in  the  second 
action  the  relief  to  which  they  might 
be  entitled.    Wood  v.  Lake  (Wis.)  supra. 
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Where  a  suit  in  one  court  is  com- 
menced prior  to  the  institution  of  pro- 
ceedings under  attachment  in  another, 
the  maxim,  "qui  prior  est  tempore  potior 
est  jure,"  governs,  and  such  proceeding 
cannot  arrest  the  suit.  Wallace  v. 
M'Connell  (U.  S.)  supra.  This  doctrine, 
the  court  added,  is  essential  to  the  pro- 
tection of  the  rights  of  the  garnishee, 
and  will  avoid  all  collisions  in  the  pro- 
ceedings of  different  courts  having  the 
same  subject-matter  before  them. 

And  in  Campbell  v.  Emerson  (follow- 
ing Wallace  v.  M'Conhell  as  authority), 
the  court  said  that  to  sustain  a  plea 
in  abatement  of  suit  that  subsequent 
garnishment  proceedings  were  com- 
menced would  make  it  easy  in  many 
cases  to  oust  the  jurisdiction  of  courts 
of  the  United  States  by  issuing  attach- 
ments in  the  state  courts,  which  would 
be  taking  from  nonresidents  of  the  state 
a  right  to  sue  in  the  Federal  courts, 
which  right  is  guaranteed  by  the  Federal 
Constitution  and  acts  of  Congress. 

So,  in  Greenwood  v.  Rector  (1865) 
Hempst.  708,  Ped.  Cas.  No.  5,792,  it  was 
said  that  "it  would  certainly  be  an  extra- 
ordinary procedure  if  an  action  in  this 
court  could  be  defeated  by  a  subsequent 
proceeding  in  a  state  court.  Such  a  pre- 
tension cannot  be  tolerated.  The  juris- 
diction of  this  court,  and  the  right  of  the 
plaintiffs  to  prosecute  their  suit  therein, 
having  attached,  that  right  certainly 
cannot  be  arrested  or  taken  away  by  any 
proceedings  in  another  court;  for  the 
effect  of  such  a  practice  would  be  to 
produce  collision  in  the  jurisdiction  of 
courts  that  would  embarrass  the 
administration  of  justice.  State  courts 
can  no  more  interfere  in  our  business 
and  proceedings  than  we  can  in  theirs.'^ 


But  in  Cole  v.  Flitcraft  (1877)  47  Md. 
312,  the  court  said  that  the  above  state- 
ments  by  the  court  in  Wallace  v. 
M*Connell  "were  doubtless  correct  as  far 
as  applied  to  the  facts  then  before 
the  court,  and  to  the  courts  in  which  the 
conflict  of  jurisdiction  then  occurred  as 
between  Federal  and  state  courts  in  the 
same  state,  but  it  is  very  doubtful 
whether  they  are  applicable  to  courts  of 
entirely  distinct  governments.  It  de- 
pends entirely  upon  the  comity  of  the 
courts  of  the  several  states  what  effect 
may  be  given  to  the  pending  process  of 
the  court  of  one  state  in  another. 
There  is  not,  as  far  as  we  are  advised, 
any  legal  obligation  on  a  state  court  to 
suspend  its  action  in  a  case  between  its 
suitors  because  a  suit  is  pending  in  an- 
other  state  for  the  same  property  be- 
tween other  parties." 

Abatement    or    hmr    of    KaMiisbnaettt 
proooedinss  1»y  sulMie^iieat  action. 

And  conversely,  garnishment  proceed- 
ings will  not  be  abated  or  barred  by  a 
subsequent  action  pending  in  another 
state.  Willard  v.  Sturm  (1896)  96  Iowa, 
555,  65  N.  W.  847  (see  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Sturm  (1889)  174  U.  S.  713, 
43  L.  ed.  1145,  19  Sup.  Ct.  Rep.  797, 
appeal  from  judgment  in  favor  of  Sturm 
rendered  in  Kansas  courts,  where  de- 
fense was  garnishment  proceedings,  in 
Willard  v.  Sturm,  and  which  held  that 
an  action  by  a  creditor  against  his 
debtor  was  abated  by  the  prior  garnish- 
ment proceeding,  in  which  such  debtor 
was  summoned  as  garnishee) ;  Datz  v. 
Chambers  (1893)  3  Pa.  Dist.  R.  353. 

J.  ri.  B. 
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GRACE  E.  ANDERSON,  Appt., 

V. 

NORTHERN    PACIFIC    RAILWAY    COM- 

PANY,  Respt. 

(88  Wash.  139,  152  Pac.  1001.) 

Carrier    —    negligence    —    crystallized 
drawbar. 

1.  A  carrier  caDnot  be  held  to  be  negli- 
gent because  a  drawbar  which  broke  allow- 
ing the  train  to  part,  to  the  injury  of  a 
passenger,    was    found    to    be    crystallized, 


sinca  crystallization  is  a  latent  defect  which 
would  not  have  been  discovered  by  inspejc- 
tion. 

For  other  ca^es,  see  Carriers,  II.  g,  1,  c,  in 
Dig.  1-52  K.  8. 

Same  —  failure  to  fasten  safety  cbalns. 

2.  A  carrier  is  not  liable  for  death  of  a 
passenger  by  the  breaking  of  a  drawlvir 
which  allowed  the  train  to  separate  into 
two  parts  because  the  safety  chains  were  not 
fastened  at  the  point  of  separation,  if  the 
jerk  which  broke  the  drawbar  would  also 
have  broken  the  chains  had  they  been 
fastened. 
For  other  rases,  see  Carriers,  II.  g,  1,  c.  in 

Dig.  1-52  y.  a. 


Note.  —  The  liability  of  a  carrier  for  in- 
jury resulting  from  the  negligent  or  med- 
dlesome act  of  a  fellow  passenger,  is  treated 
in  the  notes  to  Sure  v.  Milwaukee  Electric 
L.R.A.1917F. 


R.   &  Light  Co.  37  L.R.A.(X.S.)    724,  and 
Pruett  V.  Southern  R.  Co.  49  L.R.A.(N.S.) 
810. 
The  general    subject   of   presumption   of 
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k$ame  —  leaving    Dmi^e   apparatus   ex- 
posed. 

3.  A  railroad  company  is  not  negligent 
in  leaving  apparatus  which  works  the  air 
brakes  exposed  on  the  rear  platform  of  an 
excursion  train,  if  it  looks  the  door  leading 
to  the  platform. 

For  other  cases,  see  Carriers,  II rg,  1,  c,  in 

Dig.  X'52  y.  8, 
Saine  -—  rea  Ipsa  loqaitar  —  act  of  pas* 

scnger. 

4.  The  doctrine  res  ipsa  loquitur  does  not 
apply  to  render  a  railroad  company  liable 
for  the  death  of  a  passenger  thrown  from 
the  train  by  the  sudden  setting  of  the 
emergency  brake,  if  the  accident  is  shown 
to  have  been  due  to  a  passenger's  meddling 
with  the  brake  apparatus. 

For  other  oases,  see  Evidence,  II.  h,l,h,(lj, 
in  Dig.  1-52  K.  8. 

(November  17,  1915.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Chehalis 
County  dismissing  an  action  brought  to  re- 
cover damages  for  the  death  of  plaintiff's 
husband  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  AV.  H.  Ahel,  T.  H.  McKay,  and 
Tajrgart  &  Phillips,  for  appellant: 

The  evidence  shows  the  railway  company 
did  not  exercise  the  high  degree  of  care  re- 
quired of  it. 

Jordan  v.  Seattle,  R.  &  S.  R.  Co.  47  Wash. 
60.3,  92  Pac.  284;  Mueller  v.  Washington 
Water  Power  Co.  56  Wash.  656,  106  Pac. 
476;  6  Cvc.  591-593,  818;  Northern  P.  R. 
Co.  V.  Hess,  2  Wash.  383,  26  Pac.  866.  10 
Am.  Neg.  Cas.  401;  Valentine  v.  Northern 
P.  R.  Co.  70  Wash.  98,  126  Pac.  99;  Wil- 
liams V.  Spokane  Falls  &  N.  R.  Co.  39  Wash. 
77,  80  Pac.  1100;  Payne  v.  Spokane  Street 
R.  Co.  15  Wash.  523,  46  Pac.  1054;  Sears 
v.  Seattle  Consol.  Street  R.  Co.  6  Wash. 
228,  33  Pac.  389,  1081,  7  Am.  Neg.  Cas. 
86;  Connell  v.  Seattle,  R.  &  S.  R.  Co.  47 
Wash.  510,  92  Pac.  377;  2  Hutchinson,  Carr. 
3d  ed.  §  957;  Paine  v.  Geneva,  W.  S.  F. 
&  C.  L.  Traction  Co.  116  App.  Div.  729,  101 
N.  Y.  Supp.  204;  1  Bailey,  Personal  In- 
juries, §§  982,  et  seq.;  Cone  v.  Delaware,  L. 
&  W.  R.  Co.  81  N.  Y.  206,  37  Am.  Rep.  491 ; 
The  Joseph  B.  Tliomas,  81  Fed.  588;  Grand 
Trunk  R.  Co.  v.  Cummings,  106  U.  S.  700, 
27  L.  ed.  266;  10  Rose's  Note  (U.  S.)  438; 
Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Peninsu- 
lar Land,  Transp.  &  Mfg.  Co.  27  Fla.  1,  17 
L.R.A.  33,  9  So.  661. 

Where  the  negligence  of  two  persons  con- 


curs, causing  injury  to  a  third  person,  he 
may  recover  from  either  or  all. 

Jones  V.  Spc^ane,  P.  it  S.  R.  Co.  69  Wash, 
12,  124  Pac.  142;  Goe  ▼.  Northern  P.  B. 
Co.  30  Wash.  654,  71  Pac.  182,  13  Am.  Neg. 
Rep.  471;  Williams  v.  Ballard  Lumber  Co. 
41  Wash.  938,  83  Pac  323;  Keane  v.  Seattle, 
55  Wash.  622,  104  Pac.  819;  Akin  v.  Brad- 
ley Engineering  &  Machinery  Co,  48  Wash. 
97,  14  L.R.A.(N.S.)  586,  92  Pac.  003;  £a- 
kildsen  v.  Seattle,  29  Wash.  683,  70  Pac. 
64,  12  Am.  Neg.  Rep.  366;  Rioe  ▼.  Puget 
Sound  Traction,  Light  &  P.  Co.  80  Wash. 
47,  LJi.A.1916A,  797,  141  Pac.  191;  Thore- 
sen  T,  St.  Paul  &  T.  Lumber  Co.  73  Wash. 
100,  131  Pac.  645,  133  Pac.  860;  8  Enc.  £v. 
875;  29  Cyc.  487;  LouisviUe,  N.  A.  &  C.  R. 
Co.  v.  Lucas,  119  Ind.  583,  6  L.R.A.  193,  21 
N.  £.  968,  3  Am.  Neg.  Cas.  240;  37  Cyc. 
300;  Hayeii  v.  Hyde  Park,  153  Mass.  514, 
12  L.RJ^.  249,  27  N.  S.  622;  Atwood  T. 
Washington  Water  Power  Co.  79  Wash.  427, 
140  Pac.  343;  Murray  v.  Wiahkah  Boom 
Co.  76  Wash.  605,  137  Pac.  130;  Pastene 
V.  Adams,  49  Cal.  87;  Olson  v.  GiH  Home 
Invest.  Co.  58  Wash.  167,  27  L.R.A.(N.S.) 
8S4,  108  Pac.  140;  Wellington  v.  Pelletier, 
26  L.E.A-.(N.S.)  719,  97  C.  G.  A.  463,  173 
Fed.  908. 

The  doctrine  of  res  ipsa  loquitur  appliea. 

Gleeson  ¥<  Virginia  Midland  R.  Co«  140 
U.  S.  435,  35  L.  ed.  458,  11  Sup.  Ct.  Rep. 
869;  Riggs  v.  Northern  P.  R.  Co.  60  Wash. 
292,  111  Pae.  102;  LaBee  v.  Sultan  Logging 
Co.  51  Wash.  81,  20  L.R.A.(N.S.)  40B,  97 
Pac.  1104;  WodQik  v.  Lpna  Park  Amuse- 
ment Co.  69  Wash.  638,  42  LJt.A.(N.8.) 
1070,  125  Pac.  941;  Graal  v.  Vulcan  Iroa 
Works,  59  Wash.  326,  109  Pac.  1016;  An< 
dcrson  v.  McCarthy  Dry  Qoodi  Co.  49  Wash. 
398,  16  L.R.A.(N.S.)  931,  126  Am.  St.  Rep. 
870,  96  Pac.  825;  McGinn  v.  New  Orleans 
R.  k  Light  Co.  118  La.  811,  13  L.R.A.(N.S.) 
606,  43  So.  460;  Thomas  t.  Cincinaati,  N. 
O.  &  T.  P.  R.  Co.  91  Fed.  206;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Young,  46  Tex.  Civ. 
App.  430,  100  S.  W.  993;  Sheatm.  k  Redf. 
Neg.  59;  Paducah  Traction  Co.  v«  Baker, 
130  Ky.  360,  18  Ii.R.A.(N.S.)  1186,  113  & 
W.  450;  Brown  v.  Union  P.  R.  Co.  29  LuR.A 
(N.S.)  808,  note;  Costikyan  v.  Rome,  W. 
&  O.  R.  Co.  36  N.  Y.  S.  R.  163,  12  N.  Y. 
Supp.  683;  Fitch  v.  Mason  City  4  C.  L. 
Traction  Co.  124  Iowa,  666,  100  N.  W.  619 ; 
Feldschneider  v.  Chicago,  M.  k  St.  P.  R.  Co. 
122  Wis.  423,  99  N.  W.  1034,  16  Am.  Neg. 
Rep.  630;  2  Enc.  Ev.  912. 

The  railway  company  had,  and  could  exer* 


negligence  from  injury  to  a  passenger  is 
treated  in  the  notes  to  McGinn  v.  New  Or- 
leans R.  &  Light  Co,  13  L.R.A.(N.S.)  601; 
Brown  v.  Union  P.  R.  Co.  29  L.R.A.(N.S.) 
808;  and  Lee  Line  Steamers  v.  Robinson, 
L.R.A.1917F. 


L.R.A.1916C,  364;  and  see  later  cases  Point- 
er V.  Mountain  R.  Constr.  Co.  L.R.A.1917B, 
1091,  and  United  R.  k  Electric  Co.  v.  Phil- 
lips,  L.R.A.1917C,  384. 
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cise,  an  implied  police  power  to  preserve 
order.  It  was  bound  to  exercise  the  highest 
degree  of  care  demanded  by  the  circum- 
stances, to  protect  its  passengers  from  in- 
jury, including  injury  from  the  'acts  of  fel- 
low passengers. 

Kelly  V.  Navy  Yard  Route,  77  Wash.  148, 
137  Pac.  444;  Bevard  v.  Lincoln  Traction 
Co.  74  Neb.  802,  3  L.R.A.(N.S.)  318,  105 
N.  W.  635,  19  Am.  Neg.  Rep.  366;  Ferry 
Cos.  V.  White,  99  Tenn.  266,  38  L.R.A.  427, 
41  S.  W.  583,  3  Am.  Neg.  Rep.  279;  Meyer 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  4  C.  C.  A. 
221,  10  U.  S.  App.  677,  54  Fed.  116;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Greenthal,  23 
C.  C.  A.  100,  40  U.  S.  App.  564,  77  Fed. 
160;  Jansen  v.  Minneapolis  &  St.  L.  R.  Co. 
112  Minn.  496,  32  L.R.A.(N.S.)  1206,  128 
N.  W.  826;  Sure  v.  Milwaukee  Electric  R. 
&  Light  Co.  148  Wis.  1,  37  L.R.A.(N.S.) 
724, 133  N.  W.  1098,  Ann.  Cas.  1913A,  1074; 
Simmons  ▼.  New  Bedford,  97  Mass.  361,  93 
Am.  Dec.  99;  Anderson  v.  South  Carolina 
&  G.  R.  Co.  81  S.  C.  1,  61  S.  E.  1096 ;  Glen- 
nen  v.  Boston  Elev.  R.  Co.  207  Mass.  497, 
32  L.R.A.(N.S.)   470,  93  N.  E.  700. 

It  is  ordinarily  a  question  for  the  jury 
whether,  under  all  the  facts  and  circum- 
stances shown,  the  defendant  was  guilty  of 
negligence,  and  whether  such  negligence  was 
the  proximate  cause  of  the  injury  com- 
plained of. 

33  Cyc.  751;  Mitchell  v.  Tacoma  R.  & 
Motor  Co.  9  Wash.  120,  37  Pac.  341;  Carroll 
V.  Centralia  Water  Co.  5  Wash.  613,  32  Pac. 
609,  33  Pae.  431;  Roberts  v.  Spokane  Street 
R.  Co.  23  Wash.  326,  54  L.R.A.  184,  63  Pac. 
506;  McQuillan  v.  Seattle,  10  Wash.  464, 
45  Am.  St.  Rep.  799,  38  Pac.  1119;  Larkin 
V.  Chicago  &  G.  W.  R.  Co.  118  Iowa,  652, 
92  N.  W.  891. 

Messrs.  George  T.  Held,  J.  W.  Quick, 
and  li.  B.  da  Ponte,  for  respondent: 

The  doctrine  res  ipsa  loquitur  does  not 
apply. 

Stangy  v.  Boston  Elev.  R.  Co.  220  Mass. 
414,  107  N.  E.  933. 

The  proximate  cause  of  Mrs.  Story's  in- 
juries was  the  wanton  act  of  the  drunken 
passenger  in  uncoupling  the  car,  and  not 
the  failure  to  have  the  car  fastened  to  the 
other  car  by  stay  chains,  or  because  of  any 
defect  in  the  brakes. 

McDonnell  v.  New  York  C.  k  H.  R.  R. 
Co.  36  App.  Div.  147,  54  N.  Y.  Supp.  747, 

5  Am.   Neg.    Rep.   220;    Porter  v.   Chicago 

6  W.  M.  R.  Co.  80  Mich.  166,  20  Am.  St. 
Rep.  631,  44  N.  W.  1054,  4  Am.  Neg.  Cas. 
96;  Dean  v.  Oregon  R.  &  Nav.  Co.  38  Wash. 
565,  80  Pac.  842;  Sure  v.  Milwaukee  Elec- 
tric R.  &  Light  Co.  148  Wis.  1.  37  L.R.A. 
(N.S.)  724,  133  N.  W.  1098,  Ann.  Cas. 
1913A,  1074. 

L.R.A.1917F. 


Main,  J.,  delivered  the  opinion'  of  the 

court; 

The  plaintiff  brought  this  action  for  the 
purpose  of  recovering  damages  for  the  death 
of  W.  C.  Anderson,  her  husband,  which  it 
is  claimed  was  caused  by  the  negligence  of 
the  defendant.  Aft«r  the  issues  were  joined 
the  cause  came  on  for  trial  before  the  court 
and  a  jury.  At  the  coneluaion  of  the  plain- 
tiff's evidence  the  defendant  challenged  the 
sufficiency  thereof,  and  moved  for  a  nonsuit. 
This  motion  was  sustained,  and  a' judgment 
was  entered  dismissing  the  action.  From 
this  judgment,  the  plaintiff  appeals. 

The  facts  are  substantially  as  follows: 
On  the  23d  day  of  July,  1914,  the  respond- 
ent ran  an  excursion  train  from  Aberdeen 
to  Moclips;  the  occasion  being  that  of  the 
butchers'  and  grocers'  picnic.  This  train, 
as  first  made  up,  consisted  of  fifteen 
coaches,  the  largest  of  which  had  a  seating 
capacity  which  would  accommodate  about 
eighty  persons.  Before  the  train  left  Aber- 
deen, and  owing  to  the  number  of  people 
who  desired  to  board  the  train,  the  respond- 
ent company  caused  another  coach  to  be  at- 
tached to  the  rear  end  of  the  train.  The 
train  as  thus  made  up  then  consisted  of  six- 
teen coaches.  All  the  coaches  were  connect- 
ed with  the  automatic  air-brake  system.  At 
the  rear  end  of  the  train  a  rubber  hose  ex- 
tended, which  was  the  air-pipe  line.  This 
end  of  the  hose  was  hooked  over  the  rail- 
ing around  the  platform  of  the  rear  car. 
On  the  end  of  the  hose  was  what  is  termed 
an  angle  cock.  By  the  use  of  this  angle 
cock  the  air  may  be  applied  from  the  rear 
end  of  the  train  in  cases  of  emergency,  and 
it  may  be  used  by  the  train  crew  for  signal 
purposes  from  that  platform. 

The  railing  around  the  platform  of  the 
last  coach  attached  to  the  train  was  provided 
with  an  adjustable  gate.  When  the  train 
left  Aberdeen,  it  appears  that  the  gate  for 
use  in  the  railing  of  this  car  was  missing. 
Soon  thereafter  one  of  the  brakemen  se- 
cured a  gate  and  took  it  out  on  the  plat- 
form for  the  purpose  of  adjusting  it  to  the 
opening.  This  gate  was  not  of  a  size  to  fit 
the  space  into  which  it  was  to  be  put.  The 
brakeman  returned  it  into  the  interior  of 
the  car,  and  thereupon  locked  the  rear  door 
of  the  coach  so  that  passengers  could  not 
get  out  upon  the  rear  platform. 

Some  time  after  the  brakeman  had  locked 
the  door  three  or  four  young  men,  or  boys, 
as  they  are  sometimes  referred  to  in  the  evi- 
dence, approached  the  back  door  from  the 
interior  of  the  car,  and  found  it  locked. 
One  of  the  young  men  said,  "This  door  is 
locked."  Whereupon  another  replied,  "I 
have  a  key  that  will  fit  it;"  and  the  lock 
was  turned,  and  the  young  men  w^nt  out 
on  the  rear  platform.    The  youngest  of  these 
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boys  or  young  men  was  about  twenty  years 
of  age,  and  was  a  grown  man  in  stature. 
After  these  young  men  had  been  on  the  rear 
platform  for  some  ten  or  fifteen  minutes, 
one  of  them  took  hold  of  the  angle  cock 
which  was  on  the  end  of  the  air  hose  and 
"turned  it  wide  open,"  thus  setting  the  air 
brakes  in  emetgenoy  on  the  train  and  caus- 
ing it  to  stop  quite  suddenly.  The  setting 
of  the  air  in  this  manner  caused  the  cars 
to  jerk  with  such  force  as  to  break  the 
eyes  out  of  the  drawbar  at  the  end  of  the 
second  coach  from  th«  head  end  of  the  train, 
causing  the  train  to  part  between  the  second 
and  third  coaches  just  as  the  deceased  was 
in  the  act  of  stepping  across,  so  that  he  fell 
between  the  coaches  and  was  killed. 

The  appellant  contends  that  the  respond- 
ent was  guilty  of  negligence  in  a  number  of 
particulars,  and  claims  that  the  cause 
should  have  been  submitted  to  the  jury. 
The  particulars  in  which  the  appellant 
claims  the  respondent  was  negligent  will 
now  be  noticed. 

It  is  claimed  that  the  drawbar  which 
broke  was  defective,  in  that  it  had  become 
crystallized,  and  that  the  broken  surface 
shows  certain  small  holes  or  pockets.  The 
evidence  shows  that  crystallization  is  a  lat- 
ent defect,  and  that  it  is  a  condition  to  be 
expected  in  steel  which  has  been  subjected 
to  continuous  pressing  stress.  The  holes 
which  appear  upon  the  broken  surface,  the 
evidence  shows,  were  caused  by  the  air 
forced  in  when  it  was  molded,  or  might  have 
been  caused  from  pieces  of  sand.  The  evi- 
dence also  shows  that  all  steel  has  more  or 
less  holes  in  it.  The  evidence  does  not  show 
that  the  holes  in  this  particular  drawbar 
w^ere  materially  more  numerous  or  different 
in  character  from  those  found  in  steel  cast- 
ings of  the  same  character.  The  evidence 
does  show  that  such  holes  will  weaken  the 
tensile  strength  of  the  casting,  but  does 
not  show  that  the  tensile  strength  of  the 
casting  broken  was  less  than  that  of  other 
drawbars.  The  evidence  does  not  show  that 
the  drawbar  which  broke  was  of  a  sis^e, 
strength,  or  appearance  different  from  other 
drawbars.  If  the  drawbar  which  broke  was 
crystallized,  this  was  a  latent  defect  which 
would  not  have  been  discovered  by  inspec- 
tion. The  evidence  fails  to  show  a  state  of 
facts  relative  to  the  drawbar  which  would 
establish  negligence  or  from  which  negli- 
gence might  reasonably  be  inferred. 

It  is  next  claimed  that  there  was  negli- 
gence in  that  the  safety  chains  between  the 
cars  where  the  break  occurred  had  not  been 
fastened.  The  safety  chains  referred  to  are 
a  couple  of  chains,  one  on  each  side  of  the 
drawbar,  and  are  to  be  connected  up  when 
the  cars  are  coupled  together.  The  pur- 
pose of  these  chains  is  to  hold  the  train  to- 
L.R.A.1917F. 


gether  if  the  regular  coupling  should  be- 
come detached.  On  this  phase  of  the  case 
it  appears  that,  even  if  the  chains  had  been 
fastened,  they  would  not  have  prevented 
the  train  spreading,  because,  as  the  evidence 
shows,  anything  "that  would  break  both 
eyes  out  of  the  coupler  would  be  sufficient 
to  more  than  break  the  safety  chains."  Set- 
ting of  the  air  in  emergency  on  the  rear  of 
the  train  when  the  engine  is  pulling  the 
train  forward  will  cause  the  cars  to  beg^n 
to  jerk,  which  jerking  gets  heavier  toward 
the  engine.  This  train,  as  stated,  consisted 
of  sixteen  coaches;  and  the  break  occurred 
between  the  second  and  third  coaches  from 
the  engine. 

It  is  also  claimed  that  it  was  negligence 
to  have  the  angle  cock  exposed  over  the  rail- 
ing of  the  rear  platform.  To  this  conten- 
tion there  are  two  answers.  One  is  that 
the  brakeman,  by  locking  the  door,  had  exer- 
cised all  necessary  precaution  to  prevent 
passengers  from  being  on  that  platform. 
The  other  is  the  general  principle  of  law 
often  asserted  by  the  courts  that  a  car- 
rier is  not  bound  to  anticipate  that  a  pas- 
senger will  intentionally  meddle  or  inter- 
fere with  the  madiinery  of  the  train.  In 
Sure  T.  Milwaukee  Electric  R.  &  Light  Go. 
148  Wis.  1,  37  L.RJ^.(N.S.)  724,  133  N.  W. 
1098,  Ann.  Gas.  1913A,  1074,  it  was  said: 
"The  general  principle  often  decided  is  that 
a  carrier  is  not  bound  to  anticipate  that  a 
passenger  will  intentionally  meddle  or  inter- 
fere with  the  machinery  of  the  car  or  train ; 
that  the  meddler  becomes  thereby  a  tres- 
passer, and,  if  injury  results  to  another  pas- 
senger by  his  act,  the  carrier  will  not  be 
liable  in  the  absence  of  any  other  ground 
of  negligence.  Garriers  are  rightly  Iterld  to 
a  high  degree  of  diligence,  but  they  are  not 
held  responsible  for  the  lawless  acts  of  third 
persons  not  under  their  control,  which  they 
could  not  reasonably  anticipate," — citing 
authorities. 

It  is  also  contended  that  a  condition  of 
rowdyism  existed  upon  the  train,  and  that 
the  opening  of  the-  angle  cock  was  a  result 
of  such  rowdyism.  The  trial  court  in  pass- 
ing upon  this  question  said :  ''So  far  as  the 
alleged  nodsoonduct  of  the  boys  on  the  plat- 
form is  concerned,  the  court  is  not  impressed 
with  the  idea  that  there  was  any  rowdyism 
on  the  train  whatever,  but  just  some  play- 
ful conduct  on  the  part  of  some  boys  there 
that  did  not  amount  to  rowdyism  and  did 
not  appear  to  attract  the  attention  qf  any- 
body until  this  accident  occurred." 

The  view  expressed  by  the  trial  court  is 
amply  sustained  by  the  evidence.  To  use 
the  h^nguage  of  one  of  the  witnesses: 
''There  was  just  an  ordinary  picnic  crowd, 
everybody  happy,  having  a  good  time,  and 
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all  the  boys  were  cutting  up  and  hitting 
each  other  on  the  head  like  boys  will  do." 

In  this  connection  the  case  of  Kelly  v. 
Navy  Yard  Route,  77  Wash.  148,  137  Pac. 
444,  is  cited;  but  the  facts  in  that  case  are 
80  difTerent  from  those  in  the  present  case 
that  the  rule  there  stated  is  not  applicable. 

Finally,  reliance  is  placed  upon  the  doc- 
trine of  res  ipsa  loquitur.  It  is  a  well- 
known  rule  thati  where  a  passenger  is  in- 
jured, and  it  is  shown  that  the  injury  was 
caused  by  some  person  or  thing  connected 
with  the  carrier's  railroad  or  business  of 
transportation,  a  presumption  of  negligence 
will  arise.  In  this  case,  however,  the  appel- 
lant did  not  rely  upon  the  presumption,  but 
introduced  evidence  showing  the  cause 
which  produced  the  accident.  But  this  was 
a  definite  fact.  In  such  a  case  the  doctrine 
of  res  ipsa  loquitur  does  not  apply.  In 
Stangy  v.  Boston  Elev.  R.  Co.  220  Mass. 
414,  107  N.  E.  933,  it  is  said:  "The  case 
at  bar  is  not  within  the  doctrine  of  res  ipsa 
loquitur,  which  oftentimes  is  enough  to  sup- 
port a  finding  of  negligence  on  the  part  of 
a  common  carrier.  Rust  v.  Springfield 
Street  R.  Co.  217  Mass,  116,  104  N.  E.  367; 
Bell  V.  New  York,  N.  H.  &  H.  R.  Co.  217 
Mass.  408,  104  N.  E.  063.  That  doctrine 
does  not  establish  liability  where  a  definite 
cause  is  clear  on  the  evidence.  It  applies 
only  when  the  cause,  although  unexplained, 
does  not  happen  according  to  common  ex- 
perience without  fault  on  the  part  of  the 
defendant.     The  case  at  bar  is  not  an  in- 


stance of  as  unsuccessful  attempt  to  prove 
the  precise  cause,  which  would  not  bar  the 
plaintiff  from  relying  upon  appropriate  pre- 
sumptions, but  it  is  a  case  where  inferences 
are  excluded  beeause  the  canse  is  diacloaed 
to  be  a  definite  fact.  Cassady  v.  Old  Colony 
Street  R.  Co.  184  Mass.  159,^  103,  68  L.R.A. 
285,  68  N.  E.  10,  14  Am.  Neg.  Rep.  559; 
Galligan  v.  Old  Colony  Street  R.  Co.  182 
Mass.  211,  65  N.  E.  48;  Winship  v.  New 
York,  N.  H.  &  H.  R.  Co.  170  Mass.  464,  49 
N.  £.  647 ;  Cook  v.  Newhall,  213  Mass.  302, 
395,  101  N.  £.  72^  Buekland  v.  New  York, 
N.  H.  &  H.  R.  Co.  181  Mass.  3,  62  N.  E. 
955.  In  cases  of  this  sort  such  faet  must  be 
shown  to  be  the  result  of  the  defendant's 
negligence  before  there  can  be  recovery." 

There  is  no  doubt  but  that  the  general 
rule  is  that  a  carrier  must  exercise  the 
highest  degree  of  care  and  foresight  for  the 
safety  of  its  passengers  which  is  compatible 
with  the  practical  operation  of  its  trains 
or  cars.  The  evidence  in  this  case  fails  to 
disclose  that  the  respondent  did  not  meet 
the  requirements  of  this  rule.  The  proxi- 
mate cause  of  the  accident  was  the  meddle- 
some act  of  a  passenger  which  the  carrier, 
in  the  exercise  of  the  highest  degree  of  care, 
oould  not  have  anticipated. 

The  judgment  will  be  affirmed. 

Morris,  Ch.  J.,  and  Mount,  Holcomb, 
and  Parker,  JJ.,  concur. 

Petition  for  rehearing  denied. 
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WILLIAM  WILlNfES,  by  Next  Friend, 

Appt., 

V. 

CHICAGO  GREAT  WESTERN  RAILROAD 

COMPANY. 

(175  Iowa,  101,  156  N.  W.  877.) 

Xegllpence   —   nnsafe     premises   —  li- 
censee, 

1.  One  injured  while  viewing  a  wreck  on 
a  railroad  cannot  claim  the  rights  of  a  li- 
censee because  on  other  occasions  he  had 
used  the  path  passing  the  place  of  the 
wreck  under  circumstances  iraplving  a  li- 
cense, if,  at  the  time  of  the  injury,  he 
had  no  business  upon  the  path. 

Fof*  other  oases,  see  'NegUffenoe,  7.  o,  2,  in 
Dig,  1-52  N,  S, 

Same  —  attractive  nnisance  -«  railroad 
wreck. 

2.  A  railroad  company  is  not  bound  to 
guard  a  recent  wreck  on  its  right  of  way, 

Note*  •—  For  wreck  as  attractive  nuisanoe, 
see    annotation    following   this    case,    post, 
1031. 
Ii.R.A.1917F. 


consisting  of  overturned  freight  cars,  to 
prevent  injury  to  children  who  may  con- 
gregate about  it  out  of  curiosity,  on  the 
theory  that  it  is  an  attractive  nuisance,  if 
there  is  nothing  about  the  condition  to  indi- 
cate danger  to  persons  who  approach  it. 
For  other  cases,  see  Negligence,  I.  o,  2,  5,  ti» 
Dig.  1^2  N,  8, 

(March  20,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  o* 
the  District  Court  for  Pottawattamie 
County  sustaining  a  motion  to  direct  a  ver- 
dict for  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Killpack  A  Northrop  and  H,  IJ. 
Robertson,  for  appellant: 

The  situation  disclosed  in  the  evidence 
shows  a  dangerous  situation,  attractive  to 
children,  coming  within  the  principle  of  the 
turntable  and  attractive  nuisance  cases; 
and  the  bent  rail  under  such  terrific  pres- 
sure should  have  suggested  danger  to  the 
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ordinarily  prudent  person;  aiid  the  court 
erred  in  holding  that  no  danger  or  injury 
could  have  been  antici plated  by  the  defend- 
ant, and  that  it  was  not  negligent. 

Brown  v.  Rockwell  City  Canning  Co.  132 
Iowa,  631,  110  N.  W.  12;  Edgington  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  116  Iowa,  410, 

67  L-R. A.  561,  90  N.  W.  95 ;  Booth  v.  Union 
Terminal  Co.  126  Iowa,  8,  101  N.  W.  147; 
Clampit  V.  Chicago,  St.  P.  &  K.  C.  R.  Co. 
84  Iowa,  71,  50  N.  W.  673;  Tliomas  ▼.  Chi- 
cago, M.  &  St.  P.  R.  Co.  103  Iowa,  649,  39 
L.R.A.  399,  72  N.  VV.  783 ;  Scott  r.  St.  Louis, 
K.  A  X.  W.  R,  Co.  112  Iowa,  64,  83  N.  W. 
818,  8  Am.  Xeg.  Rep.  391;  Ashbach  v.  Iowa 
Teleph.  Co.  165  Iowa,  473,  146  N.  W.  441; 
Ferrell  v.  Dixie  Cotton  Mills,  157  N.  C. 
628,  37  L.R.A.(N.S.)  64,  73  S.  E.  142,  3  N. 
C.  C.  A.  306 ;  Cahill  ▼.  E.  B.  &  A.  L.  Stone 
A  Co.  153  Cal.  571,  19  L.R.A.(N.S.)  1094, 
96  Pac.  84;  Walsh  v.  Pittsburg  R.  Co.  221 
Pa.  463,  32  L.R.A.(N.S.)  559,  70  Atl.  826; 
Mattson  v.  Minnesota  &  N.  W.  R.  Co.  95 
Minn.  477,  70  L.R.A.  503,  111  Am.  St.  Rep. 
483,  104  N.  W.  443,  6  Ann.  Cas.  498,  18 
Am.  Neg.  Rep.  511;  Snipps  r.  Minneapolis 
&  St.  L.  R.  Co.  164  Iowa,  530,  146  N.  W. 
468;  Powers  v.  Harlow,  63  Mich.  507,  61 
Am.  Rep.  154,  19  N.  W.  257;  Kelly  v. 
Southern  Wisconsin  R.  Co.  152  Wis.  328,  44 
L.R.A.(N.S.)  487,  140  N.  W.  60;  Gould  v. 
Schermer,  101  Iowa,  582,  70  N.  W.  697,  2 
Am.  Xeg.  Rep.  136;  Overhouser  v.  Ameri- 
can Cereal  Co.  118  Iowa,  422,  92  N.  W.  74; 
Harriman  v.  Pittsburgh,  C.  &  St.  L.  R.  Co. 
45  Ohio  St.  11,  4  Am.  St.  Rep.  507,  12  N. 
E.  451;   Davis  v.  Chicago  &  N.  W.  R.  Co. 

68  Wis.  646,  46  Am.  Rep.  667,  17  N.  W. 
406;  Lane  v.  Atlantic  Works,  111  Mass.  136. 

The  court  should  not  have  assumed,  as  a 
matter  of  law,  that  there  was  no  negligence 
or  danger  threatened,  because  that  was  a 
question  upon  which  reasonable  men  would 
readily  differ. 

Garner  v.  Kratzer,  163  Iowa,  659,  145  N. 
W.  72. 

Messrs.  Carr,  Carr,  A  Kvans  and  Saun- 
ders A  Stuart,  for  appellee: 

The  evidence  of  use  of  premises  without 
objection  is  evidence  of  a  license,  and  not  an 
invitation.  The  only  duty  owed  to  a  li- 
censee is  to  refrain  from  wilful  and  wanton 
injury. 

Brown  v.  Rockwell  City  Canning  Co.  132 
Iowa,  631,  110  N.  W.  12 ;  Croft  v.  Chicago, 
R.  L  &  P.  R.  Co.  132  Iowa,  687,  108  N.  W. 
1053,  20  Am.  Neg.  Rep.  534;  Burner  v.  Hig- 
man  &  S.  Co.  127  Iowa,  580,  lOS  N.  W.  802 ; 
Herzog  v.  Hemphill,  7  Cal.  App.  116,  93  Pac. 
899;  Shulta  v.  Chicago,  B.  &  Q.  R.  Co.  91 
Neb.  587,  136  N.  W.  834. 

No  violation  of  defendant's  duty  to  such  I 
persons  as  were  using  its  right  of  way  as  I 
a  thoroughfare  is  shown,  because  the  evi- 
L.R.A.1917F.  66 


dence  fallfa  to  show  that  the  presence  of. the 
wreck  or  the  rail  was,  in  itself,  a  danger  to 
those  persona  enjoying  the  alleged  license. 

Plaintiff  is  not  entitled  to  recover  under 
the  doctrine  of  the  turntable  cases. 

Brown  v.  Rockwell  City  Canning  Co.  132 
Iowa,  631,  100  N.  W.  12;  Hart  v.  Mason 
City  Brick  &  Tile  Co.  154  Iowa,  741,  38 
L.R.A.(N.S.)  1173,  186  N.  W.  423;  Wood 
V.  Independent  School  Dist.  44  Iowa,  27. 

Gaynor,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for 
personal  injury.  It  is  claimed  that  the  de- 
fendant, while  operating  a  railway,  had  a 
wreck  on  ita  road  in  the  city  of  Council 
Bluffs,  near  a  point  where  Sixth  avenue 
crosses  Third  street ;  that  in  such  wreck  one 
of  the  rails  on  defendant's  line  of  track  was 
thrown  into  a  curved  position,  and  held 
thereby  the  strain  of  the  wreckage  upon  it, 
and  remained  in  such  curved  position  for 
some  hours;  that  the  wreck  was  at  a  point 
where  defendant's  right  of  way  had,  for 
many  years,  been  used  by  pedestrians  as  a 
place  for  public  travel, — all  with  the  full 
knowledge  of  the  company, — and  that  the 
company  had  full  knowledge  of  the  condi- 
tion in  which  the  rail  was  left,  and  its  dan- 
ger to  the  traveling  public;  that,  in  the 
exercise  of  reasonable  care  for  the  safety  of 
persons  generally,  the  defendant  should 
have  known  of  the  danger  in  leaving  the  rail 
in  its  strained,  curved  position;  that,  with 
such  knowledge,  it  permitted  the  rail  to  re- 
main in  such  position  without  guard  or 
any  person  to  keep  the  traveling  public 
from  approaching  it;  that  while  plaintiff 
was  passing  the  rail  in  the  condition  here- 
inbefore described,  it  was  suddenly  relieved 
of  its  strain,  and  immediately  sprang  with 
great  violence  from  said  curved  position  to 
a  straight  line,  and  injured  the  plaintiff. 
Defendant  filed  a  general  denial.  At  the 
close  of  the  testimony,  the  court  aiistained 
a  motion  to  direct  a  verdict  for  the  defend' 
ant  on  the  ground  that  no  negligence,  on 
the  part  of  the  defendant,  bad  been  shown, 
and  that  no  situation  had  been  disclosed 
wherein  the  defendant  could  be  reasonably 
held  to  anticipate  danger  to  anyone.  There- 
upon the  plaintiff's  petition  was  dismissed, 
and  judgment  entered  against  him  for  costs. 
Plaintiff  appeals,  and  assigns  error  upon 
the  action  of  the  court  in  so  holding. 

The  evidence  submitted  is  substantially 
as  follows:  At  about  9:30  in  the  morning 
of  the  accident,  on  the  comer  oi  Sixth 
avenue  and  Third  street,  two  freight  cars 
were  wrecked  and  tipped  over  on  defendant's 
line.  The  remainder  of  the  train  from 
which  the  wrecked  cars  were  thrown,  went 
on  and  left  Uiem.    The  wreek  was  in  plain 
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siglit  of  def«ndaiit'fl  roundhouse^  not  more 
than  100  yards  therefrom.  The  scene  of  the 
accident  was  about  three  blocks  from  the 
Third  Street  School.  The  wreck  caused  one 
of  the  rails  to  curve  upward  and  outward. 
One  of  the  ends  of  the  rail  was  fastened 
down  by  spikes,  and  the  other  end  concealed, 
either  in  the  pile  of  wreckage,  or  under  the 
car.  It  had  been  in  that  condition  for  about 
three  hours  before  the  plaintiff  arrived.  Im- 
mediately upon  plaintiff's  arrival,  he 
stopped  by  the  curved  rail.  Two  m^  came 
along  and  put  their  hands  upon  the  rail, 
and  it  immediately  sprang  out  with  great 
violence  and  struck  the  plaintiff  and  in- 
jured him.  Plaintiff,  at  the  time  of  the 
accident,  was  about  eleven  years  old  and  a 
schoolboy.  The  injury  occurred  about 
12:30  in  the  afternoon.  During  this  noon 
hour,  after  the  boy  had  dinner,  he  left  his 
home  to  go  to  school.  He  went  down  where 
the  cars  were  wrecked,  not  having  heard  of 
tlie  wreck  before.  He  did  not  need  to  go 
that  way  to  school.  There  was  no  railing 
or  guard  around  the  wreckage,  and  there 
was  no  one  to  keep  persons  from  approach- 
ing the  wreckage.  There  is  no  evidence  that 
anyone  connected  with  the  company  knew 
of  this  bent  rail.  There  is  evidence  that  for 
many  years  the  public  traveling  on  foot  had 
used '  defendant's  right  of  way,  and  .  that 
there  was  a  footpath  that  plaintiff  had  used 
prior  to  this  time,  running  near  the  place 
where  this  wreckage  was,  and  which,  before 
that  time,  he  had  used  in  carrying  dinner 
to  his  father,  who  worked  at  some  point 
beyond  the  place  of  the  wreck. 

The  plaintiff  bases  his  right  to  recover 
on  the  theory  that  the  wreck,  as  left  by  the 
defendant  upon  the  right  of  way,  was  a 
thing  attractive  ta  chiklrea  of  the.  age  of 
the  plaintiff,  and  was  dangerous,  and  should 
have  been  guarded.  There  is  some  sugges- 
tion in  argument  that  the  plaintiff  had  a 
right  to  be  where  he  was  at  the  time  of  the 
injury  because  he  bad,  previous  to  that  time, 
passed  over,  the  track  or  path  in  close 
proximity  to  the  place  where  the  wreck  oc- 
curred, in  carrying  dinner  to  his  father  at 
some  point  beyond  the  wreck;  that  because 
he  had  used  this  path  for  that  purpose  be- 
fore he  was  not  a  trespasser  at  the  time  he 
was  injured,  and  that  the  company  owed 
him  some  duty  to  keep  the  path  so  used 
free  from  dangers  imperiling  the  safety  of 
those  who  were  using  the  path  under  an 
implied  license.  But  it  is  apparent  from 
this  record  that  the  plaintiff  was  not,  at 
the  time,  pursuing  any  right  which  he  ac- 
quired, if  he  acquired  any  as  licensee,  so 
we  give  no  attention  to  tiiis  phase  of  the 
case. 

Plaintiff  relies  and  must  rely  for  his  re- 
covery upon  what  is  known  as  the  law  of 
^^  R.A.1917F. 


dangerous  and  attractive  agencies.  Appel- 
lant calls  our  attention  to  and  relies  upon 
the  doctrine  so  ably  announced  in  Edging- 
ton  V.  Burlington,  C.  R.'&  N.  R.  Co.  116 
Iowa,  410,  67  L.RA.  661,  90  N.  W.  95,  and 
cases  therein  cited.  In  that  case  are  re- 
viewed nearly  all  the  authorities  bearing 
upon  the  question  here  under  consideration, 
and  since  the  opinion  was  filed  it  has  been 
uniformly  followed  by  this  court.  In  every 
case  in  which  the  question  there  determined 
has  been  before  this  court  for  review,  the 
doctrine  announced  has  been  fully  recog- 
nized and  adhered  to.  See  Fishbum  v.  Bur- 
lington &  N.  W.  R.  Co.  127  Iowa,  483,  103 
N.  VV'.  481 ;  Brown  v.  Rockwell  City  Canning 
Co.  132  Iowa,  631,  110  N.  W.  12;  Ander- 
son V.  Ft.  Dodge,  D,  M.  &  S.  R.  Co.  150 
Iowa,  465,  130  N.  W.  391;  Hart  v.  Mason 
City  Brick  &  Tile  Co.  154  Iowa,  741,  38 
L.R.A.(N.S.)  1173,  136  N.  W.  423;  Ash- 
bach  V.  Iowa  Teleph.  Co.  165  Iowa,  473,  146 
N.  W.  441.  We  are  fully  persuaded  that 
the  doctrine  announced  in  that  case  is  not 
only  a  correct  doctrine,  but  one  just  and 
humane,  and  fully  in  line  with  the  best-rea- 
soned cases  in  other  jurisdictions. 

An  examination  of  the  authorities  shows 
a  recognition  and  application  of  the  follow- 
ing well-established  rules: 

First.  It  is  the  duty  of  each  member  of 
organized  society  to  use  his  own  property 
so  as  not  to  injure,  unnecessarily,  the  prop- 
erty  or  person  of  another.  It  is  all  ex- 
pressed in  the  doctrine,  so  long  recognized 
that  it  has  become  axiomatic:  "Sic  utere 
tuo  ut  alienum  non  loedas;"  no  man  is  at 
liberty,  under  the  law,  to  use  his  own  prop- 
erty so  as  to  endanger  the  property  or  per- 
son of  another.  This  doctrine  had  its  origin 
and  growth  in  and  out  of  necessity,  and  the 
necessity  for  it  was  found  in  the  growth  and 
development  of  our  social  organization. 
When  men  came  together  in  social  compact, 
it  was  found  that  the  fullest  enjoyment  of 
social  right  and  duty  can  be  attained  only 
when  each  is  required  to  conduct  himself 
and  manage  and  control  the  property  over 
which  he  was  given  the  individual  right  of 
supervision,  so  that  the  rights  and  interest 
and  welfare  of  other  members  of  the  social 
compact  may  not  be  interfered  with  or  im- 
paired unreasonably  or  unnecessarily;  that 
each  must  exercise  his  own  individual  right, 
with  due  regard  for  and  in  recognition  of 
the  right  of  others  to  the  fullest  enjoyment 
of  their  rights  of  person  and  property  with- 
in the  limits  of  the  social  compact.  This 
rule  does  not  impinge  upon  nor  impair  the 
right  of  the  individual  to  the  exclusive  en- 
joyment of  his  own  property,  unmolested 
and  undisturbed  by  others.  But,  in  the 
exercise  of  this  right,  an  obligation,  under 
the  law,  rests  upon  him,  as  a  member  of 
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th^  social  compaet,  to  escerci&e  hig  rigbto 
in  a  manner  that  may  not  unfairly  and  un- 
reasonably or  unnecessarily  imperil  the 
safety  or  welfare  of  another.  Every  rigl^t 
given  to  the  individual  in  a  social  compact 
is  given  and  held  under  this  restriction. 

In  the  management  and  control  of  prop- 
erty, the  owner  has  a  right  to  determine 
for  himself  the  use  to  which  it  shall  be  put, 
and  the  condition  in  which  it  will  be  main- 
tained, prpviding  he. does  not  violate  this 
fundamental  doctrine.  To  this  end,  he  is 
required,  as  a  member  of  the  social  com- 
pact, to  exercise  reasonable  care  in  the  dis- 
charge of  this  duty^ .  When  this  duty  is  dis- 
charged, his  obligation  is  discharged,  and 
beyond  this  he  assumes  no.  liability,  no  mat- 
ter what  happens.  In  any  particular  case, 
the  question  involved  is:  Has  the  party 
discharged  this  obligation,  or  has  he  failed 
to  discharge  it?  Having  discharged  his 
obligation,  he  has  not  failed  in  any  duty 
that  he  owes  to  others,  but,  failing  to  dis- 
charge it,  he  is  held  responsible  as  for  neg- 
ligence. 

Negligence  always  presupposes  a  duty 
and  a  failure  to  discharge  that  duty.  There- 
fore, before  we  can  fix  liability  for  the  do- 
ing or  the  failure  to  do  a  particular  act, 
we  must  first  ascertain  whether  or  not, 
under  the  law,  it  was  the  duty  of  the  party 
to  do  the  thing  charged,  or  not  to  do  the 
thing  charged.  -As  said  before,  everyone 
has  an  absolute  right  to  the  exclusive  pos- 
session, management^  and  control  of  hia 
own  property.  He  owes  no  active  duty  in 
this  to  one  who  wrongfully  comes  upon  his 
property, — one  who  is  a  mere  trespasser.  If 
one  enters  upon  the  property  of  another  xm- 
bidden,  he  violates  the  right  of  the  other  to 
the  exclusive  possession  and  control  of  his 
own  property.  He  becomep  a  mere  tres- 
passer upon  the  rights  and  domain  of  the 
other,  and  assumes  all  the  risks  incident  to 
such  trespass,  and  he  must  be  held  to  have 
assumed  all  the  dangers  which  he  encounters 
in  such  wrongful  proceeding.  Having  vio^ 
lated  the  right  of  the  other  to  the  exclusive 
possession  and  enjoyment  of  his  property, 
he  cannot  be  heard  to  say  that,  in  violate 
ing  that  right,  he  encountered  hidden  dan- 
gers which  resulted  in  his  injury.  Thus  it 
is  held  that  one  who,  without  authority, 
without  license  or  permission,  ''officiously 
or  needlessly''  interferes  or  meddles  with  the 
property  of  another  to  which  he  has  no  legal 
right,  has  no  complaint  if  he  is  thereby  in- 
jured. 

One  who  enters  upon  the  property  of  an-, 
other  can  only  complain  of  the  manner  In 
which  another  maintains  his  property,  when 
he  is  able  to  show  that  he  is  rightfully  upon 
the  other's  property  by  invitation  or  other- 
wise. This  invitation  need  not  be  expressed. 
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It  may  be  implied  from  the  relationship  or 
the  conduct  of  the  parties.  The  invitation 
may  be  found  in  the  conduct  of  the  party, 
in  the  use  of  his  property,  and  in  the  man* 
ner  in  which  it  is  maintained.  As  said  in 
the  Edgingtop  Case:  *'lf  .  .  .  the  owner 
take  away  the  fence,  throwing  his  lot  open 
in  unused  and  unimproved  condition,  leav- 
ing the  public  to  swarm  over  and  across  it 
and  children  to  play  upon  it,  he  cannot  be 
held  innocent  of  wrong  if  by  hie  act  this 
semipublic  use  of  his  property  is  made  haz- 
ardous to  human  life,  and  he  fails  to  take 
reasonable  precaution  against  the  danger 
thus  occasioned." 

The  duty  to  maintain  it  in  a  safe  condi« 
tion  is  measured  by  the  use  to  which  the 
property  is  put,  and  the  danger  to  others 
which  may  be  reasonably  anticipated  to  re- 
sult from  the  condition  in  which  it  is  kept. 
No  one  questions  ''the  rules  which  assure  to 
a.  person  dominion  over  his  own  property 
and  deny  protection  to  the  trespasser  in  his 
wrongdoing."  These  are  of  most  ancient 
origin,  and  are  just.  But,  however  exclu- 
sive the  right  of  the  owner  of  property,  real 
or  personal,  to  deal  with  it  as  he  likes,  yet 
his  dealing  is  always  subject  to  the  Latin 
maxim  hereinbefore  set  out. 

In  every  case  of  the  kind  we  are  dealing 
with  now,  in  so  far-  as  the  conduct  of  the 
party  is  involved,  the  question  is:  Did  he 
violate  any  duty  that  he  owed  to  the  gen- 
eral public,  or  to  particular  individuals, 
in  the  manner  in  which  he  managed,  con- 
trolled, or  left  his  property  touching  which 
he  is  charged  with  negligence?  The  rela- 
tionship of  men  to  property  and  to  each 
other  is  so  multifarious,  so  varied,  that  even 
the  best-pronounced  general  rule  for  their 
government  is  found  to  involve  )nuch  diffi- 
culty in  its  application. 

II.  We  gather  further  from  the  case  here- 
tofore referred  to,  that  if  (me  maintains 
upon  h\B  place  a  dangerous  place  or  instru- 
mentality, and,  without  warning  against 
such  dangers,  invites  another  to  come  while 
the  place  or  instrumentality  remains  ex- 
posed or  unguarded,  without  warning  or 
protecting  him  against  such  danger,  he  is 
liable  to  the  one  so  invited,  if,  without  fault 
on  his  part,  he  receives  injuries  therefrom. 
We  gather  the  converse  of  this  proposition 
that,  if  one  wrongfully,  without- leave  or  li- 
cense, unbidden*  enters  upon  the  premises 
of  another  upon  which  there  i&  a  dangerous 
place  or  instrumentality,  he  assumes  all  the 
hazards  of  the  place — this  upon  the  theory 
that  he  is  a  trespasser  upon  the  property 
and  rights:  of  the  otlier,  and  the  other  owes 
him  no  duty  except  not  to  actively  or  wil- 
fully inflict  the  injury  upon  him. 

This  brings  us  to  the  qucBtton,  What  con- 
stitutes an  invitation?     These  authorities 
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hold  that  one  who  maintains  upon  hia  place, 
and  permits  to  remain  exposed,  something 
dangerous  when  approached  or  used,  and  of 
such  an  attractive  character  that  he  knows, 
or,  as  a  reasonably  prudent  man  should 
know,  will  invite  the  attention  of  children 
and  draw  them  to  it,  because  of  their  sport- 
ive and  playful  natures,  impliedly  invites 
them  to  come;  that  in  exposing  such  an  in- 
strumentality, with  the  knowledge  that  it 
will  attract  children,  he  occupies  the  same 
position  when  they  come  as  if  he  had  beck- 
oned to  them  and  they  followed.  We  are  not 
here  discussing  the  question  of  contributory 
negligence  on  the  part  of  the  child.  We  will 
assume  the  child  too  young  to  be  chargeable 
with  negligence.  We  are  not  dealing  with  a 
trespassing  child,  for  no  one  is  a  trespasser 
who  comes  by  invitation  of  the  owner.  All 
the  cases  of  attractive  nuisance  seem  to  rest 
upon  the  thought  that  exposing  anything  of 
a  character  that  appeals  to  children's  na- 
ture and,  by  appealing,  draws  them  to  it, 
is,  in  its  very  nature,  an  implied  invitation 
to  them  to  come.  It  is  not  material  in  an 
inquiry  of  this  kind  whether  the  children 
had  been  accustomed  to  come  or  not;  wheth- 
er it  had  remained  a  long  time  or  a  short 
time.  The  question  is:  Did  the  party 
charged  expose  to  the  public  a  thing  of  such 
an  attractive  nature  that,  as  a  reasonably 
prudent  man,  he  should  have  known  that  it 
would  draw  children  to  it,  and,  having 
drawn  them  there,  they  were  likely  to  be 
injured  from  the  character  of  the  instru- 
mentality ? 

These  cases  of  attractive  nuisance  deal 
only  with  children  who  are  not  suflSciently 
mature  and  discreet  to  have  legal  capacity 
to  assume  a  risk.  If  one  is  of  mature  age, 
or  of  sufficient  age  to  know  and  appreciate 
the  danger  that  attended  his  act,  even 
though  attracted  by  the  instrumentality,  he 
cannot  complain  if  he  is  injured.  He  can- 
>iot  go  into  a  place  the  danger  of  which  he 
appreciated  and  understands,  even  though 
attracted  to  it,  and  recover  if  he  is  injured. 

The  material  facts  of  the  instant  case  are 
that  two  freight  cars  were  wrecked  and 
tipped  over  on  defendant's  line.  The  wreck 
caused  one  of  the  rails  to  curve  upward  and 
outward;  one  of  the  ends  being  fastened  by 
spikes,  and  the  other  concealed  either  in 
the  pile  of  wreckage  or  under  the  car.  This 
condition  had  remained  about  three  hours 
before  plaintiff's  arrival.  Plaintiff  heard  of 
the  wreck,  and  came  down  out  of  curiosity 
to  view  it.  The  only  purpose  he  had  in 
coming  there  was  to  view  the  wreck.  When 
he  arrived,  he  stopped  by  the  curved  rail. 
Two  men  came  along  and  put  their  hands 
upon  the  rail,  and  it  immediately  sprang 
out  with  great  violence,  and  struck  the 
plaintiff  and  injured  him.  What  these  men 
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did  when  they  placed  their  hands  upon  the 
rail  does  not  appear.  The  fact  disclosed  is 
simply  that  they  placed  thehr  hands  upon 
it,  and  that  immediately  it  sprang  out. 
Plaintiff,  at  the  time,  was  eleven  years  of 
age  and  a  schoolboy.  The  injury  occurred 
at  about  12:30  at  noon,  during  the  noon 
hour.  After  dinner,  he  left  his  home  to  go 
to  school.  This  wreckage  was  not  in  the 
line  of  travel  to  reach  the  school.  He,  there- 
fore, did  not  need  to  come  this  way  to  reach 
the  school.  The  wreck  was  about  three 
blocks  from  the  school.  There  was  no  rail- 
ing or  guard  around  the  wreck,  and  no  one 
there  to  keep  persons  from  approaching  the 
wreck.  There  is  no  evidence  that  anyone 
connected  with  Uie  company  knew  of  this 
bent  rail.  There  is  evidence  that  for  many 
years  the  public  traveling  on  foot  had  made 
a  beaten  pathway  by  the  place  where  this 
wreck  was  lying;  that  plaintiff  had,  prior 
to  this  time,  used  this  path  in  carrying  din- 
ner to  his  father  at  some  point  beyond,  not 
disclosed;  that  he  was  not  using  the  path  at 
this  time  for  the  purpose  of  travel;  that  he 
had  come  to  the  wreckage  out  of  curiosity 
alone,  and  for  the  purpose  of  viewing  it. 
We  are  asked,  under  this  record,  to  say  that 
the  defendant  knowingly  permitted  a  dan- 
gerous instrumentality  to  be  or  remain  upon 
its  right  of  way;  that  the  thing  was,  as  left, 
in  and  of  itself,  of  such  an  attractive  char- 
acter that  it  would  appeal  to  the  sportive 
and  playful  instincts  of  children,  and  draw 
them  to  it;  that  the  defendant,  as  a  reason- 
ably prudent  person  knew,  or  should  have 
known,  this,  and  that,  upon  their  coming, 
their  safety  would  be  imperiled.  It  is  the 
law  that  if  one  is  a  trespasser  upon  the 
property  of  another,  the  owner  owes  him  no 
duty  until  he  is  discovered  there  and  In  a 
place  of  peril.  Then  his  duty  to  him  begins, 
and  this  duty  is  to  exercise  reasonable  care, 
after  discovering  him,  not  to  inflict  injury 
upon  him.  Even  an  infant  upon  the  prem- 
ises of  another  as  a  mere  trespasser,  with- 
out leave  or  license  or  invitation,  without 
the  knowledge  of  the  owner,  cannot  com- 
plain of  injuries  received  while  there,  unless 
the  injuries  can  be  traced  to  some  active 
negligence  on  the  part  of  the  owner  of  the 
property  after  discorering  his  presence. 
See  Burner  v.  Higman  &  S.  Co.  127  Iowa, 
580,  103  N.  W.  802,  ih  which  it  is  said: 
''Neither  the  owner  nor  the  occupant  of 
property  is  bound  to  keep  it  in  such  condi- 
tion as  that  no  one  may  be  injured  thereby. 
Liability  is  predicated  only  on  failure  upon 
the  part  of  the  party  charged  to  perform 
some  duty  whicli  he  owes  to  the  one  who  is 
injured.  If  one,  therefore,  goes  upon  prem- 
ises without  invitation,  express  or  implied, 
the  owner  or  occupant  thereof  is  imder  no 
duty  to  look  out  for  his  safety;  and,  if  he  be 
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injured  while  there  without  lawful  right  ^r  | 
as  a  bare  licensee,  no  recovery  can  be  had." 
Citing  Thomp.  Xeg.  §§  046,  1075. 

The  general  rule,  also,  is  that  a  bare 
license  to  Uao  the  premises  of  another,  for 
the  sole  purpose  and  benefit  of  the  licensee, 
imposes  no  obligation  upon  the  owner  to 
keep  the  premises  in  a  safe  condition  for  the 
use  of  such  licensee.  Ue  takes  it  as  he  finds 
it,  and,  if  injured  by  conditions  there  exist- 
ing at  the  time  he  assumed  to  exercise  his 
license,  he  cannot  complain.  See  also  Brown 
V.  Rockwell  City  Canning  Co.  332  Iowa,  631. 
110  N.  W.  12.  In  this  last  case  it  is  said, 
speaking  of  the  plaintiff:  "There  was  no  in- 
vitation to  him  to  be  in  the  annex  for  the 
purpose  of  husking  corn,  for  there  was  no 
corn  there  to  husk.  It  is  unquestioned  that 
he  and  the  other  boys  were  there  out  of  idle 
curiosity,  and,  while  their  presence  there 
may  not  be  necessarily  imputed  to  them  as 
a  fault,  it  did  not  impose  on  the  defendant 
any  particular  duty  to  look  out  for  their 
safety,  in  the  absence  of  reasonable  knowl- 
edge or  anticipation  that  their  safety  would 
be  imperiled  by  the  maintenance  and  opera- 
tion of  its  machinery.  We  find  nothing  in 
the  record  to  indicate  that  the  superintend- 
ent of  the  defendant,  or  that  Harrison,  the 
representative  of  the  Globe  Company,  or  the 
employees  assisting  in  the  installation  of 
the  machinery,  had  any  knowledge  that  the 
boys  were  playing  about  the  machinery,  or 
doing  any  acts  with  reference  to  it  which 
involved  them  in  any  peril.  The  boys  were, 
as  already  suggested,  in  the  building,  not  in 
pursuance  of  any  implied  invitation,  but 
for  their  own  purposes,  and  no  duty  arose 
with  reference  to  them  until  the  employees 
of  defendant  had  some  reason  to  anticipate 
that  they  would  be  endangered  by  the  opera- 
tion of  the  machinery.  In  determining  this 
question  it  is  entirely  immaterial  to  con- 
sider whiether  the  boys  were  sui  juris  or  not, 
for  the  injury  is  not  as  to  the  ability  and 
capacity  of  the  trespasser,  but  rather  the 
duty  of  the  one  who  is  charged  with  the  neg- 
ligent act." 

Thomas  v.  Chicago,  M.  &  St.  P.  R.  Co.  93 
Iowa,  248,  61  N.  W.  967.  In  this  case,  the 
person  alleged  to  be  injured  was  a  boy 
about  three  years  and  ten  months  old.  He 
was  playing  upon  an  open,  uncovered  bridge, 
located  on  defendant's  main  line  road.  The 
child  went  upon  the  track  and  the  bridge, 
and  was  in  plain  sight  of  the  station  and  at 
all  points  along  the  road  leading  from  the 
station  to  the  place  of  the  accident.  The 
defendant's  employees,  with  knowledge  that 
children  were  upon  the  track,  started  the 
train;  the  engine  running  backward  and 
with  a  pilot  attached.  In  disposing  of  the 
case,  the  court  said:  "If  they  were  tres- 
passers [meaning  the  children],  then  the 
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company  owed  them  no  duty  until  its  em- 
ployees actually  saw  them  upon  the  track, 
and  in  a  place  of  danger.  Then,  and  not 
till  then,  did  any  active  duty  on  the  part  of 
the  defendant's  employees  commence.  It 
has  long  been  the  established  rule  in  this 
state  that  a  railroad  company  is  not  re- 
quired to  keep  a  lookout  for  trespassers,  and 
that  it  is  not  negligent  in  failing  to  dis- 
cover them  upon  its  track.  This  is  an  un- 
doubted rule,  sustained  by  an  unbroken  line 
of  authorities." 

The  court  further  said :  "There  is  no  ques- 
tion of  contributory  negligence  ...  in 
this  case.  The  infant  was  of  such  tender 
years  that  it  was  not  sui  juris  and  .  .  . 
as  a  matter  of  law  it  should  be  held, 
.  .  .  not  guilty  of  contributory  negli- 
gence in  going  upon  the  track.  ...  In 
determining  this  question  of  duty,  it  is  en- 
tirely immaterial  whether  the  trespasser  is 
Bui  juris  or  not,  for  the  inquiry  is  not  as 
to  the  ability  and  capacity  of  the  trespasser, 
but  rather  the  duty  of  the  one  who  is 
charged  with  the  negligent  acts.  For  this 
reason  the  better  considered  cases  hold  that 
it  is  entirely  immaterial  that  the  trespasser 
is  an  infant,  idiot,  or  lunatic,  in  determin- 
ing whether  he  was  a  trespasser." 

The  court  further  said :  "In  order  that  we 
may  not  be  misunderstood,  it  is  perhaps  well 
to  say  that  there  is  an  apparent  exception 
to  the  general  rule  above  stated,  in  what 
are  known  as  the  'Turntable  Cases.'  But  we 
think  the  exception  is  not  in  fact  an  excep- 
tion, but  rather  an  extension  of  the  prin- 
ciple to  cover  a  different  state  of  facts.  In 
the  turntable  and  other  like  cases,  the  de- 
fendants are  held  liable  because  the  nature 
of  the  machine  or  agency  which  caused  the 
injury  was  such  as  was  well  calculated — was 
of  such  a  nature,  and  left  in  such  a  position, 
that  it  was  likely — to  attract  children.  The 
temptation  thus  presented  to  children  is,  in 
the  cases  just  referred  to,  made  to  take 
the  place  of  an  express  invitation  to  an 
adult,  and  with  much  reason." 

In  Wendt  v.  Akron,  161  Iowa,  338,  par- 
ticular point  at  page  345,  142  N.  W.  1027, 
this  rule  is  recognized.  It  is  said:  "The 
general  rule  ...  is  that  an  owner  of 
premises  owes  to  a  licensee  no  duty  as  to 
the  condition  of  such  premises  save  that  he 
should  not  knowingly  let  him  run  upon  a 
hidden  peril,  or  wantonly  cau^e  him  harm," 
— citing  Gwynn  v.  Duffield,  66  Iowa,  713, 
55  Am.  Rep.  286,  24  K.  W.  523;  Thomas  v. 
Chicago,  M.  &  St.  P.  R.  Co.  93  Iowa,  248, 
61  X.  W.  967 ;  Connell  v.  Keokuk  Electric 
R.  &  P.  Co.  131  Iowa,  622,  109  N.  W. 
177;  Brown  v.  Rockwell  City  Canning  Co, 
132  Iowa,  637,  110  X.  W.  12;  Anderson  v. 
Ft.  Dodge,  D.  M.  &  S.  R.  Co.  150  Iowa,  465, 
130  N.  W.  391;  and  in  that  case  it  is  said: 
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''These  cases  involve  the  question  as  to  the 
use  of  dangerous  premises  and  whether  the 
persons  injured  thereon  were  trespassers, 
bare  licensees,  or  licensees  by  invitation. 
In  the  Connell  Case  a  boy  was  injured  by 
an  electric  wire,  and  the  court  instructed  the 
jury  that  if  the  place  where  the  plaintiff 
was  injured  was  resorted  to  by  persons  gen- 
erally, of  which  the  defendant  had  knowl- 
edge, then  it  was  the  duty  of  the  defendant, 
to  exercise  ordinary  care  to  prevent  danger, 
and  a  failure  to  exercise  such  care  would 
constitute  negligence.  This  is  on  the  theory 
that  plaintiff  was  more  than  a  bare  licensee." 

See  Herzog  v.  Hemphill,  7  Cal.  App.  116, 
^3  Pac.  899. 

These  rules,  however,  are  subject  to  modi- 
fication, that,  in  case  of  an  infant — one  of 
tender  years  and  not  capable  of  using  judg- 
ment and  discretion — one  may  be  liable  if 
he  exposes  upon  his  premises,  at  a  place 
where  he  knows  children  are  in  the  habit 
of  congregating  and  playing,  a  dangerous 
instrumentality  or  pitfall.  This  rests  on 
the  thought  that,  with  the  knowledge  of  the 
fact  that  children  are  congregating  there 
and  engaged  in  playing,  connected  with  the 
further  fact  that  they  are  too  young  to  have 
judgment  and  discretion  and  appreciate  dan- 
gers even  when  exposed,  he  is  guilty  of  a 
culpable  wrong  in  allowing  the  thing  to 
exist  in  such  proximity  to  the  playground. 
All  reasonably  thoughtful  and  prudent  men 
know,  or  must  know,  that  children  are  lia- 
ble to  be  injured  by  instrumentalities  or 
places  so  left.  The  bare  license  doctrine 
does  not  always  apply  to  infants.  This  ex- 
ception, however,  does  not  apply  to  the  case 
at  bar;  for  there  is  no  evidence  here  that 
the  children  were  in  the  habit  of  playing 
in  the  vicinity  of  this  wreck,  or  of  congre- 
gating there,  or  that  defendant  had  any 
notice  or  Icnowlodge  of  agy  such  condition 
as  would  bring  it  within  the  rule. 

There  is  no  actionable  negligence  involved 
in  the  wrecking  of  this  train,  nor  in  the 
tearing  up  of  the  track,  or  the  bending  of 
the  rail.  These,  so  far  as  the  record  dis- 
closes, were  the  result  of  unavoidable 
casualty.  But,  whether  the  wrecking  of  the 
train  was  the  result  of  carelessness  or  neg- 
ligence on  the  part  of  the  defendant  com- 
pany is  wholly  immaterial,  for  the  reason 
that  in  the  wrecking  of  the  train  it  violated 
no  duty  it  owed  to  the  plaintiff  or  to  the 
public.  The  gravamen  of  the  complaint  is 
that,  after  the  train  had  been  wrecked  and 
these  two  cars  thrown  from  the  track,  and 
the  rail  bent  in  the  position  in  which  it  was 
found,  the  defendant  was  guilty  of  action- 
able negligence  in  permitting  it  to  remain 
BO,  unguarded  and  unprotected.  These  were 
ordinary  box  cars  thrown  from  the  track 
upon  defendant's  right  of  way  and  left  there. 
L.R.A.1017F. 


There  is  no  complaint,  nor  is  there  any  evi- 
dence, that  these  cars,  in  and  of  themselves, 
as  left  there  upon  the  right  of  way,  were  left 
in  any  position,  to  suggest  peril  to  anyone 
who  approached  them,  or  passed  along  the 
path  in  the  vicinity  of  them.  Tliere  is 
nothing  to  indicate  that  the  position  of 
the  cars  suggested  any  necessity  for  a  rail- 
ing or  guard  to  protect  the  public  or  any- 
one passing  in  this  path  from  injury.  The 
only  complaint  is  that  one  of  the  rails  of 
the  track  had  been  bent  in  the  wreck  so 
as  to  extend  upward  and  outward;  one  end 
fastened  by  spikes  to  the  ties  and  the  other 
end  concealed  under  the  cars  or  wreckage. 
There  is  no  evidence  that  anyone  in  the  em- 
ploy of  the  company  knew  of  this  bent  rail, 
nor  was  there  anything  shown  which  would 
suggest,  from  tlie  nature  of  the  wreck,  that 
they  should  have  known  of  the  existence  of 
this  bent  rail,  or  that  the  condition  in  which 
it  was  left  involved  danger.  In  fact,  the 
record  discloses  that  the  rail  had  remained 
in  the  position  in  which  it  originally  was 
for  three  hours  before  the  accident;  that  it 
remained  in  that  condition  unchanged  until 
some  parties,  whose  names  are  not  disclosed, 
came  along  and  interfered  with  it.  The 
record  is  that  two  men  came  along  and  put 
their  hands  upon  it.  What  they  did  when 
they  put  their  hands  upon  it  is  not  dis- 
closed, but  it  is  apparent  that  it  was 
loosened,  and  sprang  from  its  fastening  and 
injured  the  boy. 

There  was  nothing  in  this  wreck  and  in 
the  condition  in  which  it  was  left  that 
brings  it  within  the  rule  of  attractive 
agencies  likely  to  draw  to  it  children  for 
the  purpose  of  play,  or  that  would  appeal 
to  the  sportive  and  playful  nature  of  a 
child.  So  far  as  this  wreck  was  concerned, 
so  far  as  any  knowledge  of  it  is  traced  to 
the  defendant,  it  was  an  inanimate  piece 
of  matter,'  thrown  in  a  pile  upon  defendant's 
right  of  way,  with  none  of  the  character- 
istics of  the  toy,  and  was  on  defendant's 
own  premises.  No  childish  instincts  were 
called  into  life  by  its  presence.  The  in- 
stinct of  curiositv  Is  an  instinct  in  all 
human  beings,  whether  mature  or  immature. 
There  was  nothing  to  suggest  danger  to  one 
who  came  to  the  place  of  the  wreck ;  and,  if 
it  could  be  said  that  there  was,  it  is  not 
shown  to  have  come  to  the  knowledge  of  the 
defendant  company.  It  w*as  not  placed  there 
by  the  defendant  for  its  purposes,  nor  can 
any  actionable  wrong  be  imputed  to  the  de- 
fendant for  its  being  there.  The  whole  doc- 
trine of  attractive  nuisance  seems  to  rest 
upon  the  thought  that  the  defendant  is 
liable  if  he  knowingly  places  in  an  exposed 
position,  and  at  a  place  where  children  are 
likely  to  congregate,  a  dangerous  instru- 
mentality;  and  this  liability  rests  on  the 
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further  thcmght  that  he  is  bound  to  know, 
appreciate,  and  understand  the  natural  in> 
•tinctt  of  the  dilld  to  play,  and  that  it  will 
be  attracted  by  such  ageneiea  and  drawn  to 
it  by  this  subtle  influence.  Therefore,  when 
he  seta  in  active  motion  these  childish  in- 
stincts, he  is  bomid  in  law  to  guard  the  child 
against  injury  which  may  come  to  it  in 
following  the  promptings  of  its  childish 
nature.  Thus,  if  the  child  is  attracted 
across  the  boundary  of  defendant's  Une  by 
a  dangerous  and  attractive  thing  placed, 
kept,  or  maintained  upon  his  premises,  he 
owe9  a  legal  duty  to  the  child  to  guard  it 
against  injury  therefrom;  that  by  so  plac- 
ing and  leaving  it,  he  invites  the  child  to 
come.  His  liability  rests  upon  the  thought 
that  he  has  exposed  a  thing  of  danger  in  an 
open  place  accessible  to  a  child.  He  has 
clothed  it  in  attractive  garments  which  ap- 
peal to  the  childish  mind.  He  is  charged 
with  liability  because  of  the  imputed  knowl- 
edge of  tlie  habrts  of  children  to  use  a  thing, 
so  temptingly  presented,  as  a  plaything; 
and  he  ie  liable  because  he  has  invited  the 
child,  by  his  conduct,  to  amuse  itself  with 
the  thing  left  so  dangerously  exposed.  This 
is  the  basis  of  the  claim  upon  which  the  de- 
fendant is  charged  with  liability  as  for  neg- 
ligence, in  a  suit  for  injuring  a  child  where, 
if  the  person  injured  had  been  an  adult, 
no  liabilitv  would  attach. 

We  do  not  mean  to  depart  from  the  rule 
in  which  it  is  held  that  liability  attaches 
where  a  party  leaves  upon  his  own  premises 
a  thing  of  danger,  when  he  knows  that 
children  are  acctistomed  to  come  upon  his 
place  for  the  purpose  of  play,  eVen  thoiigh 
not  attracted  by  any  instrumentality  placed 
there  by  him.  That  presents  another  phase 
of  the  law,  which  is  well  recognized.  We 
are  dealinff  now  with  the  liability  which  is 
found  to  rest  upon  what  is  known  as  the 
law    of    attractive    agencies.**      The    law 
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dearly:  distingaishes  between  children  too 
young  to  have  judgment  and  discretion  and 
those  who  are  old  enough  to  exercise  their 
faculties.  In  all  cases,  even  of  trespass,  the 
tender  years  of  the  child  are  subjects  for 
consideration,  both  when  we  consider  the 
conduct  of  it^  child  and  the  cause  from 
which  the  injury  arose. 

In  ali  cases,  the  law  is  careful  for  the 
safety  of  human  life,  and  to  protect  chil- 
dren of  tender  years  from  injury.  But  the 
extent  of  this  solicitude  does  not  remove 
the  protection  of  the  law  from  others.  Even 
entertaining  the  highest  consideration  for 
the  safety  of  the  child,  and  imposing  upon 
others  the  duty  to  exercise  care  for  their 
protection,  we  cannot  overlook  the  fact  that 
the  defendant  in  this  case  is  not  shown  to 
have  been  guilty  of  any  actionable  wrong 
in  what  it  did,  and,  though  the  action  is  a 
sad  one,  we  cannot  hold  the  defendant  liable 
without  proof  of  actionable  wrong  on  its 
part.  The  allowing  here  did  not  impose  up- 
on the  defendant  a  duty  to  guard  this  wreck, 
and  there  is  nothing  in  the  wreck  itself  that 
any  ordinary  mind  could  conceive  to  be  at- 
tractive, or  an  invitation  to  children  to  come 
and  play.  There  is  nothing  in  it  which 
could  serve  as  an  invitation  to  this  boy 
to  come  and  use  it  for  any  childish  reason. 
It  IS  not  shown  that  the  company  had  any 
knowledge  that  it  was  in  the  least  danger- 
ous, even  to  a  child  invited  there.  It  had 
remained  but  a  few  hours.  The  child  came 
as  an  idle  spectator,  prompted  hy  the  curios- 
ity that  led  others  there  to  view  the  wreck. 

We  find  nothing  upon  which  to  rest  lia- 
bility, and,  in  this  conclusion,  we  rest  our 
holding  that  the  case  ought  to  be,  and  is, 
affirmed. 

Ijadd,  Salinger,  and  Preston,  J  J.,  con- 
cur. 


Aimotatioii — ^Wreck  as  attractive  nuisance. 


The  general  subject  of  attractive  nni- 
eanoe,  or  the  "turntable  doctrine''  so- 
called,  including  the  question,  W^hat  are 
attractive  nuisances  within  the  meaning 
of  that  doctrine?  is  discussed  in  the  note 
to  Cahill  v.  E.  B.  &  A.  L.  Stone  &  Co. 
19  L.R.A.(N.S.)  1094. 

Many  other  notes  on  particular  phases 
of  that  doctrine  may  be  found  by  con- 
sulting the  L.R.A.  Indexes  under  the 
title  "Negligence,''  and  other  cases  may 
be  found  by  consulting  the  L.R.A.  Digest 
tinder  the  same  title. 

Generally,  as  to  the  duty  of  property 
owner  to  trespassing  child,  see  notes  to 
Walsh  v.  Pittsburg:  B.  Oo.  32  L.R.A. 
L.R.A.1917F. 


(N.S.)  559,  and  Martin  t.  Hughes  Creek 
Coal  Co.  41  L.R.A.(N.S.)  274. 

The  view  is  taken  in  Wilmss  v. 
Chicago  G.  W,  R.  Co.  ante,  1024,  that 
there  was  nothing  in  the  wreck  in  ques- 
tion, consisting  of  two  freight  cars 
tipped  over  on  a  railroad  right  of  way, 
that  brings  it  within  the  rule  of  at- 
tractive nuisances  likely  to  draw  to  it 
children  for  the  purpose  of  play,  or  that 
would  appeal  to  the  sportive  and  play- 
ful nature  of  a  child.  None  of  the  cases 
in  this  note  expresses  disapproval  of 
the  attractive-nirisance  doctrine  except 
Wilmot  V.  McPadden  (Oorni.)  infra. 

In  Gates  t.  Northern  P.  R.  Co.  (1908) 
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37  Mont.  103,  94  Pae.  751|  employeee 
left  a  worn-out  car  bottom  side  up  near 
the  track  on  a  sloping  embankment,  and 
an  eleven-year-old  child,  alleged  to  have 
been  attracted  to  it,  was  killed  when 
it  toppled  over.  It  was  held  that,  in 
order  to  bring  the  case  within  the  turn- 
table doctrine,  it  was  necessary  to  allege 
and  prove  not  only  that  the  ear  was 
especially  attractive  to  children,  but 
also  that  the  child  was  too  young  to 
appreciate  the  danger;  and  that  defend- 
ant knew,  or  in  the  exeroise  of  ordinary 
care  ought  to  have  known,  of  its  un- 
usually attractive  character.  This  court 
approved  of  the  turntable  doctrine,  and 
expressed  the  opinion  that,  from  the 
circumstances  proved,  if  the  complaint 
contained  the  proper  allegations,  the 
jury  might  properly  have  found  that 
the  defendant  should  have  had  such 
knowledge  or  have  apprehended  and 
foreseen  that  the  car  would  be  especial- 
ly and  unusually  attractive  to  children. 
The  decision  in  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Ballentine  (1898)  28  C.  C.  A. 
572,  56  U.  S.  App.  266,  84  Fed.  935,  4 
Am.  Neg.  Rep.  735,  does  not  involve  the 
attractive-nuisance  or  turntable  doctrine. 
There  an  engine  collided  with  a  train 
of  tank  cars  filled  with  petroleum,  set- 
ting them  on  fire,  and  a  boy  seventeen 
and  a  half  years  of  age,  who  out  of 
curiosity  went  to  see  the  conflagration, 
was  injured  by  an  explosion.  The  court 
stated:  "The  railway  company  owed  to 
him  no  active  duty, — only  the  duty  to 
abstain  during  his  presence  on  the  prem- 
ises from  positive  wrongful  acts  which 
might  result  in  injury  to  him.  It  was 
not  bound  to  remove  the  burning  cars 
to  another  part  of  its  yards,  either  in 
the  discharge  of  any  duty  towards  him, 
or,  so  far  as  the  record  discloses,  in 
discharge  of  duty  towards  anyone.  All 
was  done  that  could  reasonably  be  de- 
manded when  general  and  repeated 
warnings  were  given  of  danger  from 
explosion.  The  company  was  not  in 
duty  bound  to  engage  a  constabulary 
force  to  drive  the  crowd  from  its  prem- 
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ises. 

It  is  held  in  Wilmot  v.  MePadden 
(1906)  79  Conn.  367,  19  L.R.A.(N.S.) 
1101,  65  AtL  157,  that  persons  engaged 
in  the  demolition  of  a  building  which  is 
left  with  standing  chimneys  on  Saturday 
night  are  not,  although  the  building  is 
uninclosed,  bound  to  anticipate  that 
children  may  during  the  next  day  tres- 
pass upon  the  premises,  undermine  the 
chimneys,  and  be  injured  by  their  fall, 
so  as  to   be  bound  to  protect  against 

such  an  occurrence.    This  court  does  not 
L.R.A.1917F. 


appear  to  f^>prave  of  the  attvactive-^noi- 
sance  doctrine,  and  expresses  the  opin* 
ion  that  the  plaintiff's  intestate,  whether 
regarded  as  a  mere  licensee  or  a  tres- 
passei",  assumed  all  risk  of  danger  which 
was  incident  to  the  then  condition  of 
the  premises,  notwithstanding  his  age  of 
seven  and  one-half  years. 

In  denying  an  owner^s  liability  under 
the  attractive-nuisance  doctrine,  for 
injury  to  a  thirteen-year-old  child  sus- 
tained by  collapse  of  an  old  frame  build- 
ing which  he  and  others  ware  destroying 
tox  the  purpose  of  taking  and  carrying 
away  the  wood,  the  court  in  Devine  v. 
Armour  &  Co.  (1910)  159  DL  App.  74, 
said:  "The  fourth  count  is  based  on 
the  principle  of  attractions  dangerous 
to  children,  to  whom,  even  if  trespassers 
and  intermeddlers,  the  owner  owes  a 
duty  to  exercise  care  that  they  be  not 
injured.  Assuming  that  the  count  states 
a  good  cause  of  action  despite  the  fact 
that  it  allies  that  children  enter  such 
premises  to  carry  away  wood  only  when 
expressly  permitted  to  do  so,  and  fails 
to  charge  that  such  permission  was 
granted,  the  allegation  of  a  dangerous 
attraction  has  not,  in  our  judgment,  been 
proved.  While  the  question  of  what  is 
or  is  not  such  an  attraction  is  ordinarily 
a  question  for  the  jury  (Stollery  v. 
Cicero  &  P.  Street  R.  Co.  (1909)  243  HL 
290,  90  N.  E.  709),  in  this  case  not  the 
slightest  evidence  has  been  offered  in 
support  of  the  allegation.  On  the  con- 
trary, it  is  perfectly  clear  that  the  house 
itself,  even  in  its  dilapidated  condition, 
woidd  not  have  attracted  the  children, 
and  that  they  would  not,  but  for  the 
express  permission  given,  have  entered 
thereon.  While  the  doctrine  of  the  turn- 
table cases  is  not  limited  in  this  state 
to  those  nuisances  which  are  auto- 
matically dangerous  to  children  seeking 
merely  amusement,  nevertheless  the 
owner  of  a  dilapidated  house  cannot  be 
held  to  a  duty  to  prevent  children  from 
coming  on  the  premises  to  gather  wood 
by  tearing  it  down,  especially  in  the 
absence  of  any  proof  that  children,  with- 
out express  permission,  were  in  the  habit 
of  indulging  in  such  practices.  There 
is,  moreover,  no  proof  which  would 
justify  a  jury  in  finding  (what  is,  how- 
ever, not  alleged  in  the  count)  that  the 
building  constituted  a  dangerous  attrac- 
tion even  to  children,  to  whom  permis- 
sion to  enter  had  been  given.  If  the 
house  ever  became  a  dangerous  attrac- 
tion it  was  only  while  and  because  it 
was  in  the  process  of  demolition.  This 
I  count,  however,  is  based  on  the  claim 
I  that  the  house,  because  of  its  dilapidated 
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condition,  not  a  house  in  pifocess  of 
demolition,  had  become  a  dangerous 
allurement  to  the  decedent.  If  the  first 
count,  which  alleges  that  decedent  with 
others  tore  down  the  building  in  a  neg- 
ligent manner,  can  be  sustained  at  all, 
it  must  be  on  the  theory  that  the  force 
of  this  allegation  is  counteracted  by  the 
further  allegation  of  decedent's  age  and 
ignorance  that  the  work  was  being  done 
negligently,  and  on  the  further  theory 
that  a  special  duty  was  owing  to  dece- 
dent because  of  his  age.  Unless  defend- 
ant's duty  to  such  a  minor  is  different 
from  that  to  an  adult,  no  cause  of  action 
is  stated,  inasmuch  as  the  decedent  was, 
at  the  best,  a  mere  licensee  who  came 
upon  the  premises  solely  for  his  own 
profit.  Towards  licensees,  however, 
whether  adults  or  minors,  the  owner 
owes  only  a  negative  duty  not  to  set 
traps,  but  no  positive  duty  to  exercise 
care  either  as  to  keeping  his  buildings 
in  repair  or  to  carry  on  any  work  that 
may  be  done  thereon  in  a  careful  man- 
ner. The  exception  to  this  rule  is  the 
case  of  a  dangerous  attraction;  the  duty 
in  respect  thereto  is,  however,  not  de- 
pendent upon  the  license.  Even  an 
infant  trespasser,  in  case  of  a  dangerous 
attraction,  has  rights  greater  than  those 
of  an  adult  licensee.  This  first  count, 
however,  is  not  based  upon  the  allure- 
ment of  a  chil^  by  a  dangerous  attrac- 
tion; and  if  it  were,  the  evidence,  in 
our  judgment,  would  not  sustain  the 
charge.  While  such  a  building  in  process 
of  destruction  may  be  dangerous,  the 
danger  is  not  hidden  from  a  child  of 
decedent's   age,   while  disclosed   to   an 


adult.  This  lad  was  not  a  mere  baby. 
He  was  at  least  up  to  the  average  of 
his  age.  He  knew  as  well  as  an  adult 
that  such  a  building  in  such  condition 
and  under  such  handling  must  fall. 
There  is  no  evidence  to  support  the 
allegation  of  his  ignorance.  The  de- 
fendant, therefore,  is  npt  liable  even  if 
Brown  was  its  agent  for  the  purpose  of 
giving  permission  to  tear  down  the 
building.'' 

But  in  Osbom  v.  Atchison,  T.  &  S.  P. 
R.  Co.  (1912)  86  Kan,  440, 121  Pac.  364, 
it  was  held  that  an  abandoned  round- 
house on  which  boys  were  accustomed 
to  play,  with  the  knowledge  of  the  agent 
of  the  company,  was  an  attractive  nui- 
sance, and  the  defendant  company  was 
liable  for  damages  for  the  death  of  a 
boy  lured  there  for  play,  and  which  re- 
sulted from  the  defective  and  dangerous 
condition  of  the  place.  The  court  ob- 
served: "They  played  marbles  on  the 
roof,  catching  pigeons,  and  that  it  was 
a  fort;  and  there  is  testimony  that  they 
played  there  almost  every  day  in  the 
view  of  the  agents  and  employees  of  ap- 
pellant. No  guards  or  fences  were 
placed  on  or  around  the  building  to  pre- 
vent children  from  climbing  upon  the 
building.  The  structure  was  alluring 
and  attractive  to  children  too  young  to 
know  the  danger,  and  it  was  dangerous 
for  them.  That  thev  resorted  there  for 
play  was  known  to  the  agents  of  appel- 
lant. The  case  falls  clearly  within  the 
attractive-nuisance  doctrine,  which  has 
been  adopted  and  applied  in  this  state 
in  a  number  of  cases."  J.  D.  C. 
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VERNIE   SMTH,  by   Guardian  and  Next 

Friend,  Appt., 

V. 

nXINOIS    CENTRAL    RAILROAD    COM- 
PANY. 


( —  Iowa, 


168  N.  W.  546.) 


NegUfrence   —   attractive     nuisance   — 
smoldering  Are. 

A  smoldering  fire  maintained  by  a  rail- 
road company  in  a  rubbish  dump  at  the 
bottom  of  an  embankment  a  few  feet  from  a 
sidewalk  is  not  an  attractive  nuisance  which 
will  render  it  liable  for  injury  to  a  four- 
year-old  boy  who  is  passing  along  the  walk* 
which  is  protected  by  a  rail  in  jb:,  is  fittractod 

by   the   nre,   pasaea  the  railings  and,   ap- 
»         ■ 

Xote.  —  For  fire  as   attractive  nuisance, 
see   annotation    following   this   case,    post, 
1036. 
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proaching  too  near  the  embankment,  falls 
down  into  the  fire  to  his  injury. 
For  other  cases,  see  Negligence ,  I.  c,  2,  6,  in 
Dig.  1-52  V.  8. 

(June  29,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Cherokee  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  injuries  alleged  to 
have  been  causod  by  plaintiff's  being  burned 
in  a  fire  on  defendant's  dumping  ground. 
Affirmed. 

Statement  by. Preston,  J.: 

Suit  brought  by  Vemie  Smith  to  recover 
damages  alleged  to  have  been  caused  by  his 
being  burned  in  a  fire  on  a  dump  ground  in 
the  yards  of  defendant  company  at  Chero- 
kee, Iowa.  There  was  a  trial  to  a  jury.  De- 
fendant introduced  Ao  evidence.    At  the  con- 
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elusion  of  plaintiff's  testimony,  the  trial 
court  directed  a  verdict  for  the  defendant. 
Plaintiff  appeals. 

Mr.  C.  M.  Smith  for  appellant. 
Messrs.  Molyneux  &  Maher,  Helaell  A 
Helsell,  W.  S.  Horton,  and  Blewett  Ijee, 

for  appellee: 

A  fire  or  smoldering  ashes  30  to  40  feet 
from  a  sidewalk,  located  in  a  ravine  12  to 
15  feet  below  the  street,  where  neither  chil- 
dren nor  any  other  human  beings  are  ac- 
customed to  go  or  play,  is  not  an  attractive 
nuisance  such  as  to  constitute  an  exception 
to  the  general  rule  that  the  owner  of  prem- 
ises owes  no  duty  to  exercise  care  for  the 
safety  of  trespassers,  except  to  refrain  from 
wilful  or  wanton  injury  to  them  after  dis- 
covery upon  his  property. 

Hart  V.  Mason  City  Brick  &  Tile  Co.  154 
Iowa,  741,  38  L.R.A.(N.a)  1173,  135  N.  W. 
423;  Brown  v.  Rockwell  City  Canning  Co. 
132  Iowa,  631,  110  N.  W.  12;  Schmidt  v. 
Kansas  City  Distilling  Co.  00  Mo.  284^  60 
Am.  Rep.  16,  1  S.  W.  865,  2  S.  W.  417; 
Etheredge  v.  Central  R.  Co.  122  Ga.  853,  50 
S.  £.  1003;  Smith  v.  Jacob  Dold  Packing 
Co.  82  Mo.  App.  9;  American  Adv.  &  Bill 
Posting  Co.  V.  Flannigan,  100  III.  App.  452; 
Paolino  v.  McKendall,  24  R.  I.  432,  60 
L.R.A.  133,  06  Am.  St.  Rep.  736,  53  Atl. 
268,  12  Am.  Neg.  Rep.  550;  Erickson  v. 
Great  Northern  R.  Co.  82  Minn.  60,  51 
L.R.A.  645,  83  Am.  St.  R^.  410,  84  N.  W. 
462;  Coleman  v.  Robert  Graves  Co.  30  Misc. 
85,  78  N.  Y.  Supp.  893;  Twist  v.  Winona  & 
St.  P.  R.  Co.  30  Minn.  164,  12  Am.  St.  Rep. 
626,  39  N.  W.  402;  Thompson  v.  Illinois  C. 
R.  Co.  105  Miss.  636,  47  L.R.A.(N.S.)  1101, 
63  So.  185;  Charvoz  v.  Salt  Lake  City,  42 
Utah,  455,  45  L.RA.(N.S.)  652,  131  Pac. 
001 ;  Coon  v.  Kentucky  &  I.  Terminal  R.  Co. 
163  Ky,  223,  L.R.A.1015D,  160,  173  S.  W. 
325;  Hageage  v.  District  of  Columbia,  42 
App.  D.  C.  109 ;  Kayser  v.  Lindell,  73  Minn. 
123,  75  N,  W.  1038,  4  Am.  Neg.  Rep.  408; 
Clark  V.  Richmond,  83  Va.  355,  5  Am.  St. 
Rep.  281,  5  S.  £.  369;  Chicago,  K.  &  W.  R. 
Co.  V.  Bockoven,  53  Kan.  279,  36  Pac.  322; 
Kelly  v.  Benas,  217  Mo.  1,  20  L.R.A.(N.S.) 
903,  116  S.  W.  557;  Middleton  v.  Reutler, 
141  App.  IMv.  517,  126  N.  Y.  Supp.  315; 
Missouri,  K.  k  T.  R.  Co.  v.  Edwards,  90  Tex. 
65,  32  L.R.A.  826,  36  S.  W.  430;  Lynch  v. 
Knoop,  118  La.  611,  8  L.R.A.(N.S.)  480,  118 
Am.  St.  Rep.  391,  43  So.  352,  10  Ann.  Cas. 
807 ;  Vanderbeck  v.  Hendry,  34  N.  J.  L.  467 ; 
Thompson  v.  Cumberland  Teleph.  k  Teleg. 
Co.  138  Ky.  109,  127  S.  W.  581;  Simonton 
V.  CitieeoB  Kleetric  Light  &  P.  Co.  28  Tex. 
Civ.  App.  374,  67  S.  W.  630;  Johnston  v. 
New  Omaha  Thomson-Houston  Electric 
Light  Co.  78  Neb.  24,  17  L.RA.(N.S.)  435, 
110  N.  W.  711, 113  N.  W.  62«j  Northwestern 
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Elev.  R.  Co.  V.  O'Malley,  107  111.  App.  509; 
McAllister  v.  Jung,  112  111.  App.  138; 
Hermes  v.  Hatfield  Coal  Co.  134  Ky.  300,  23 
L.R.A.(N.S.)  724,  120  S.  W.  351;  Devine  v. 
Armour  &  Co.  150  IlL  App.  ^4;  Latham  v. 
Johnson  [1913]  1  K.  B.  308,  82  L.  J.  K.  B. 
N.  S.  258,  108  L.  T.  N.  S.  4,  77  J.  P.  137, 
67  Sol.  Jo.  127,  20  Times  L.  R.  124 ;  W itte 
V.  Stifel,  126  Mo.  20o»  47  Am.  St.  Rep.  60S, 

28  S.  W.  891;  Blum  v.  Weatherford  &  C. 
Bros.  121  La.  298,  46  So.  317;  WillUmson 
V.  Gulf,  C.  &  S.  F.  R.  Co.  40  Tex.  Civ.  App. 
18,  88  S.  W.  279;  Fitzmaurice  v.  Connecticut 
R.  &  Lighting  Co.  78  Conn.  406,  3  L.R.A. 
(N.S.)  149,  112  Am.  St  Rep.  159,  62  AtL 
620,  19  Am.  Neg.  Rep.  102;  Belt  R.  Co.  v. 
Charters,  123  111.  App.  322;  Gates  v.  North- 
em  P.  R.  Co.  37  Mont.  103,  94  Puc  761 ;  San 
Antonio  &  A  P.  R.  Co.  v.  Morgan,  92  Tex. 
98,  46  S.  W.  28;  DriscoU  v.  Clark,  32  Mont. 
172,  80  Pac.  1,  373;  Union  Stockyard  k 
Transit  Co.  v.  Butler,  92  III.  App.  166; 
Kramer  v.  Southern  R.  Co.  127  N.  C.  330,  62 
L.R.A.  359,  37  S.  £.  468;  Smith  v.  Hayes, 

29  Ont  Rep.  283 ;  Oil  City  k  P.  Bridge  Co. 
V.  Jackson,  114  Pa.  321,  6  Atl.  128;  Curtis 
V.  Tenino  Stone  Quarries,  37  Wash.  355,  79 
Pac.  055;  Stendal  v.  Boyd,  73  Minn.  63,  42 
L.R.A.  288,  72  Am.  St.  Rep.  697,  76  N.  W. 
735;  Klix  v.  Nieman,  68  Wis.  276,  00  Am. 
Rep.  854,  32  N.  W.  223;  Peninsular  Trust; 
Co.  V.  Grand  Rapids,  131  Mich.  571,  02  N. 
W.  38;  Salladay  v.  Old  Dominion  Copper 
Min.  Co.  12  Ariz.  124,  idQ  Pac  441;  Sa- 
vannah, F.  &  W.  R.  Co.  V.  Beavers,  113  Ga. 
398,  54  L.R.A.  314,  39  S.  £.  82,  10  Am.  N^. 
Rep.  8;  Lineburg  v.  St  Paul,  71  Minn.  246, 
73  N.  VV.  723,  4  Am.  Neg.  Rep.  64;  Gillespie 
V.  McGowen,  100  Pa.  144,  46  Am.  Rep.  366; 
Meyer  v.  Union  Light,  Heat  k  P.  Co.  161 
Ky.  332,  43  L.RA.(N.S.)  136,  161  S.  W.  94L 

Preston,  J.,  delivered  the  opinion  of  the 
court: 

The  petition  alleges,  in  substance,  that 
plaintiff  is  a  minor  about  four  years  of  age; 
that  for  some  months,  and  during  the  sum- 
mer of  1914,  defendant  kept  and  maintained 
in  its  railway  switch  yards  at  Cherokee, 
Iowa,  and  at  a  point  about  15  feet  north 
of  the  sidewalk  on  the  north  side  of  Cherrv 
street,  and  between  the  Sioux  Falls  and 
Sioux  City  branches  of  its  main  right  of  way 
in  said  city,  a  dump  upon  which  the  defend- 
ant, through  its  employees,  threw  and  piled 
the  waste  paper,  straw,  hay,  and  other  ref- 
use and  aocumulations  that  usually  and 
generally  accumulate  in  a  railway  terminal 
station  yard,  and  for  two  weeks  previous  to 
August  15,  1014,  caused,  permitted,  and  al- 
lowed a  fire  to  be  and  exist  in  said  pile  of 
refuse  matter;  that  said  fire  was  kept  up 
and  maintained  and  kept  burning  in  said 
pile  of  refuse  matter  as  aforesaid  on  said 
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15th  of  August^,  1914,  on  livliieh  date  the 
plaintiiT,  while  passing  along  and  over  the 
Bide  walk  on  said  Cherry  street,  in  close 
proximity  to  said  smoldering  fire,  was  at- 
tracted by  said  fire,  which  fire  was  an  at- 
tractive nuisance,  and,  while  so  attracted 
to  the  edge  of  the  bank  overlooking  said 
smoldering  fire,  the  bank  beneath  the  feet  of 
plaintiff  gave  way  and  caved  in,  and  the 
body  of  plaintiff  was  caused  to  roll  down 
said  embankment  and  into  and  upon  said 
smoldering  fire,  and  that  plaintiff  was 
burned.    The  answer  was  in  general  denial. 

The  case  was  tried  upon  the  theory  that 
the  fire  constituted  an  attractive  nuisance. 
The  dump  was  about  12  feet  high.  The  fire 
was  at  the  bottom  of  the  dump.  The  claim 
is  that  it  had  been  burning  there  from  eight 
to  ten  days,  and  some  of  the  witnesses  put 
it  that  it  had  been  burning  there  more  or 
less  the  greater  part  of  the  summer.  The 
testimony  is  that  there  was  no  blaze  and 
that  the  space  it  was  burning  or  smolder- 
ing was  about  18  inches  across;  that  on  or 
about  the  15th  of  August,  plaintiff,  in  com- 
pany with  an  older  brother  seven  years  of 
age,  started  from  their  home  about  a  block 
from  the  scene  of  the  injury  and  walked  a 
block  to  the  north  side  of  Cherry  street  on 
the  sidewalk,  going  up  in  another  part  of 
the  city  to  play,  and  at  the  ppint  of  the 
sidewalk  opposite  the  fire  on  defendant'.^ 
premises,  plaintiff's  claim  is  that  they  were 
attracted  to  the  scene,  and  plaintiff  went 
too  close  to  the  edge  of  the  dump  and  it 
caved  in  with  him,  and  he  rolled  to  the 
bottom  and  into  the  smoldering  fire. 

We  shall  set  out  somewhat  fully  the  tes- 
timony of  plaintiff's  father  and  the  other 
witnesses,  whose  description  of  the  premises 
is  illustrative  of  the  other  testimony.  After 
stating  that  there  is  no  permanent  disfigure- 
ment of  the  child,  plaintiff's  father  says: 
"The  fire  was  between  the  Sioux  Falls  aad 
Sioux  City  tracks,  north  of  Cherry  street,  in 
the  city;  it  was  15  or  20  feet  north  of  the 
Cherry  street  sidewalk,  in  my  judgment. 
There  is  a  high  bank  there,  perhaps  12  feet 
high.  There  are  bridges  near  this  track, 
about  30  feet  from  the  sidewalk.  Each 
bridge  crosses  that  little  creek.  There  is  a 
dump  between  the  two  bridges  north  of  the 
sidewalk  from  Cherry  street  and  between 
the  two  tracks.  The  bank  is  made  of  cin- 
ders, I  think.  The  company  dumped  rub- 
bish there  over  that  bank  during  August, 
1914;  it  was  cobs  and  rubbish  they  picked 
up  around  the  yards,  paper,  straw,  and 
hay.  I  saw  men  whom  I  thought  were  sec-* 
tion^  men  dumping  rubbish  there  during  the 
summer,  but  I  doa't  know  that  they  were 
section  men.  I  do  not  know  where  the  rub- 
bish nAine  from.  There  was  no  walk  of  any 
kind  out  onto  the  dump ;  the  path  just  leads 
L.R.A.1917F. 


to  the  bank„  and  then  there  is  this  strip 
of  12  feet  between  the  bridges,  and  it  is 
not  used  by  anyone  to  get  anywhere.  One 
branch  of  the  railway  goes  west  of  Sioux 
City,  and  the  other  goes  northeast  to  Sioux 
Falls  and  forms  a  triangle  there.  Down  be- 
yond the  dump  is  a  low  place  that  the  creek 
crosses  by  the  two  railroad  bridges,  and 
there  are  no  buildings  down  there  of  any 
kind;  it  is  a  low  spot  used  for  no  other 
purpose."  I 

Other  testimony  shows  that  the  sidewalk 
there  runs  east  and  west  over  the  railroad 
track;  and  along  the  sidewalk  going  west 
there  is  a  level  space  up  toward  the  track 
about  18  or  20  feet  wide  from  the  sidewalk 
up  to  the  approach  of  the  bridge;  there  is 
nothing  dumped  there,  and  it  is  all  level. 
A  rail  along  the  sidewalk  runs  up  to  within 
a  few  feet  of  the  track  running  to  Sioux 
Falls.  The  level  space  is  near  the  track 
running  to  Sioux  City.  There  is  a  railing 
along  the  sidewalk  east  and  west.  That 
the  pile  of  rubbish  extends  out  20  or  25 
feet  from  the  sidewalk.  The  railing  between 
the  dump  and  the  sidewalk  runs  up  close 
to  the  tracks  on  each  side.  The  rail  ex- 
tends as  close  to  each  track  as  it  is  prac- 
tical to  put  it  and  still  let  the  cars  go  by. 
This  dump  is  a  vacant  spot  not  used  by 
anyone,  only  as  they  dump  jBtuff  over  it 
down  to  the  creek  bottom,  where  the  creek 
overflows  once  in  a  while.  Witness  says: 
"I  should  say  it  was  10  or  12  feet  down 
there.  It  is  much  lower  than  the  walk 
below  the  sidewalk.  It  is  flat  up  on  top, 
where  they  dump  it  in.  It  is  bushes  and 
weeds  and  shrubbery  down  below  on  the  creek 
bottom.  The  level  space  is  separated  from 
the  sidewalk  by  a  railing  and  posts  made  of 
4x4'8.  There  is  a  fence  leading  down  from 
the  right-of-way  fence,  from  the  track  down. 
There  is  no  driveway  or  walk  down  there  in 
this  rough  bottom."  This  witness  could 
not  tell  the  exact  distance  the  fire  was  from 
the  sidewalk,  but  stated  that  it  was  prob- 
ably 25  feet  across  the  top  of  the  dump, 
and  then  down  to  the  bottom  of  the  slope 
would  be  12  or  15  feet  more. 

The  brother  of  plaintiff  testified  that  plain- 
tiff was  injured  about  8  o'clock  in  the  morn- 
ing; that  they  were  going  up  some  place 
to  play  with  some  boys.  They  went  up  the 
sidewalk.  He  says:  "Vernie  stopped  to 
look  at  the  fire,  and  it  kind  of  caved;  he 
got  too  close  to  the  side,  to  the  edge  of  it. 
There  was  a  Are  th«re  that  morning  down 
below  the  bank." 

Witness  did  not  go  out  on  the  bank,  but 
Vemie  walked  out  on  the  top  of  the  bank 
and  got  on  the  edge  of  it,  and  it  caved  in 
and  he  rolled  down  the  l»ank.  Witness  says 
that  the  fire  was  not  blazing  at  all,  just  a 
little  smpke  eoming  up;  that  it  was  down 
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at  {he  bottom  of  the  hole.  Witness  con- 
tinues: "You  couldn't  see  the  fire  from 
the  sidewalk  very  good.  My  mother  know 
I  was  going  to  play  with  the  boys,  but  she 
didn't  know  Vemie  was  going;  she  told 
him  not  to  go,  but  he  went  anyway.  In 
going  to  these  boys'  house  we  went  across 
the  tracks  and  along  the  sidewalk.  I  saw 
the  rail  between  me  and  the  fire  when  I 
stopped.  I  went  out  of  my  way  when  1 
went  out  on  this  dump.  It  wasn't  on  the 
way  to  the  boys;  it  wasn't  the  way  any- 
where and  we  weren't  going  anywliere  there. 
I  told  Vemie  to  keep  back  from  the  bank^ 
I  told  him  not  to  go  out  there,  but  he  went 
out  anyway.  I  have  gone  out  on  the  edge 
of  that  bank  as  far  as  Vemie  did,  but  it 
didn't  seem  to  cave  in  with  me.  He  got 
over  too  near  the  edge.  The  dirt  was  soft 
there  and  he  tumbled  down.  There  was  no 
one  near  to  push  him,  and  nothing  to  at- 
tract his  attention;  he  just  got  too  dose 
to  the  edge." 

It  will  be  seen  from  the  testimony  that 
the  place  was  a  natural  dumping  ground; 
that  it  was  used  for  no  other  purpose;  that 
it  was  not  a  playground;  that  there  were 
no  paths  across  or  near  it,  except  the  side- 
walk along  the  street,  which  was  guarded 
and  separated  from  the  dump  by  the  rail- 
ing; the  place  was  a  ravine,  rough,  un- 
occupied and  unused,  and  that  the  fire, 
which  plaintiff  claims  was  an  attractive 
nuisance,  and  which  was  located  on  the  far 
side  of  the  smooth  top  of  the  dump,  which 
was  20  to  25  feet  across,  and  in  addition 
was  at  the  base  of  the  slope  some  12  to 
15  feet  below,  was  a  small  smoldering  spot 
not  to  exceed  18  inches  across;  that  the 
premises  were  guarded  by  a  railing  extend- 
ing as  close  to  the  track  as  it  was  prac- 
tical to  put  it  and  still  let  the  cars  go  by. 
Under  the  pleadings  and  evidence,  no  ques- 
tion arises  out  of  a  failure  to  guard  the 
premises.  It  is  conceded  that  plaintiff  was 
a  trespasser. 

The  cases  relied  upon  by  appellant  are 
some  of  those  referred  to  in  Edgington  v. 
Burlington,  C.  R.  &  N.  R.  Co.  116  Iowa, 
410,  57  L.R.A.  561,  90  X.  W.  95  (Turntable 
Cases).  The  theory,  as  we  understand  it, 
of  the  Turntable  Cases,  is  that  they  are 
dangerous  if  left  unguarded  and  in  a  place 
where  children  are  known,  either  actually 


or  constructively,  to  be  in  the  habit  of  play- 
ing or  going.  As  some  of  the  cases  put  it, 
an  attractive  nuisance  is  something  that 
has  a  peculiar  attraction,  and  there  is  some 
special  or  latent  danger  and  an  uniguarded 
condition,  and  that  it  is  located  where  chil- 
dren are  known  to  frequent.  None  of  these 
conditions  or  elements  exists  in  the  instant 
case. 

The  distinction  between  the  right  of  own- 
ers of  property  to  make  use  of  the  same  to 
the  best  advantage,  subject  to  the  rule  that 
they  must  use  and  enjoy  it  in  a  manner  to 
avoid  injury  to  others,  and  the  doctrine  of 
attractive  nuisance  is  well  pointed  out  in 
Hart  V.  Mason  City  Brick  &  Tile  Co.  154 
Iowa,  741,  744,  745,  38  L.R.A.(N.S.)  1173, 
135  N.  W.  423.  Appellee  cites  a  large  num- 
ber of  cases  to  sustain  their  proposition. 
But,  under  the  facts  in  this  case,  plaintiff 
may  not  rely  upon  the  claim  that  the  dump 
and  fire  constituted  an  attractive  nuisance. 
We  shall  not  refer  to  any  considerable  num- 
ber of  the  cases  cited.  In  addition  to  ihe 
Hart  Case,  supra,  they  cite  Brown  v.  Rock- 
well City  Canning  Co.  132  Iowa,  631,  110 
N.  W.  12 ;  Schmidt  v.  Kansas  City  Distilling 
Co.  90  Mo.  284,  59  Am.  Rep.  16,  1  S.  W. 
865,  2  S.  W.  417;  Etheredge  v.  Central  R. 
Co.  122  Ga.  853,  50  8.  E.  1003;  American 
Adv.  &  Bill  Posting  Co.  v.  Flannigan,  100 
III.  App.  452;  Paollno  v.  McKendall,  24  R. 
I.  432,  60  L.R.A.  133,  96  Am.  St.  Rep.  736,  53 
Atl.  268,  12  Am.  N^.  Rep.  550;  Erickson  v. 
Great  Northern  R.  Co.  82  Minn.  60,  51  L.R.A. 
645,  83  Am.  St.  Rep.  410,  84  N.  W.  462; 
Coleman  v.  Robert  Graves  Co.  39  Misc.  85, 
78  N.  Y.  Supp.  893;  Twist  v.  Winona  &  St. 
P.  R.  Co.  39  Minn.  164,  12  Am.  St.  Rep. 
626,  39  N.  W.  402;  Kayser  v.  Lindell,  73 
Minn.  123,  75  N.  W.  1038,  4  Am.  Neg.  Rep. 
408.  See  also  recent  case  of  Wilmes  v.  Chi- 
cago G.  W.  R.  Co.  175  Iowa,  101,  ante,  1024, 
156  N.  W.  877. 

It  is  quite  clear  that  plaintiff  has  not 
brought  his  case  within  the  rule  contended 
for  by  him. 

Our  eonclusion  is  that  the  action  and 
judgment  of  the  trial  court  was  right,  and 
it  is  therefore  affirmed. 

Bvans,  Ch.  J.,  and  Deemer  and  Gaynor, 

JJ.,  concur. 


AiiiiotaticNi<'---Fire  as  attractive  niiisance. 


The  general  subject  of  attractive  nui- 
sance, or  the  turntable  doctrine,  so- 
called,  including  the  question,  What  are 
attractive  nuisances  within  the  meaning 
of  that  doctrine?  is  discussed  in  the  note 
to  Cahill  V.  E.  B.  &  A.  L.  Stone  &  Co. 
L.R.A.1917F. 


19  L.R.A.(N.S.)   lOM;   and  many  con 
Crete   aspects  of  the   subject   are   con- 
sidered  in  other  notes  that  may  be  found 
by  consulting  L.R.A.  Indexes,  under  the 

title,  "Negligence."    See  especially  notes 
in  3  L.R.A.(N.8.)   149,   and  19 'L.R.A. 
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(N.S.)  1124,  as  to  the  application  of  the 
doctrine  in  the  case  of  injury  by  hot 
water  or  ashes. 

As  to  liability  of  one  turning  scalding 
water  into  an  open  ditch,  for  injury  to 
a  child  who  falls  into  it^  see  Conway 
V.  Xinston,  L.R.A.1916B,  945,  and  note 
appended,  treating  generally  of  the  duty 
toward  children  as  to  obstructions  or 
defects  in  street. 

Generally,  as  to  duty  of  property 
owner  to  trespassing  children,  see  note 
to  Walsh  V.  Pittsburg  R.  Co.  32  LJt.A. 
(N.S.)  559. 

The  cases  Erickson  v.  Great  Northern 
R.  Co.  (1900)  82  Minn.  60,  51  L.R.A.  645, 
83  Am.  St.  Rep.  410,  84  N.  W.  462; 
Paolino  v.  McKendall  (1902)  24  B.  I. 
432,  60  L.R.A.  133,  96  Am.  St.  Rep.  736, 
53  Atl.  268,  12  Am,  Neg.  Rep.  550;  and 
Coleman  v.  Robert  Graves  Co.  (1902)  39 
Misc.  85,  78  N.  Y.  Supp.  893,  affirmed  in 
(1904)  97  App.  Div.  411,  89  N.  Y.  Supp. 
1040,  discussing  the  application  of  the 
turntable  doctrine  to  injuries  by  fire, 
are  sufficiently  set  out  in  the  note  to 
Madden  v.  Boston  &  M.  R.  Co.  39  L,Jl.A. 
(N.S.)  1058,  which  treats  generally  of 
the  duty  to  guard  against  injury  to  tres- 
passing children  by  fire. 

It  will  be  observed  that  Paolino  v. 
McKendall  (B.  I.)  and  Coleman-  v. 
Robert  Graves  Co.  (N.  Y.)  supra,  ex- 
pressly disapprove  of  the  turntable 
doctrine. 

So,  following  Thompson  v.  Baltimore 
&  0.  R.  Co.  (1907)  218  Pa.  444, 19  L.R.A. 
(N.S.)  1162,  120  Am.  St.  Rep.  897,  67 
Atl.  768,  11  Ann.  Cas.  894,  which 
declares  that  the  doctrine  of  the  Turn- 
table Cases  is  not  sound  in  principle,  and 
that  it  is  a  sweeping  innovation  on  the 
settled  common-law  rule  that  a  land- 
owner is  not  liable  for  the  condition  of 
his  premises  to  one  who  enters  them 
without  permission,  a  recovery  was 
denied  in  Saar  v.  American  Glass 
Specialty  Co.  (1913)  55  Pa.  Super.  Ct. 
282,  where  a  child  six  years  old  was 
burned  in  a  fire  kindled  by  employees 
on  a  lot  in  the  rear  of  a  factory  for 
the  purpose  of  burning  rubbish,  the  court 
stating  that  there  was  no  evidence  from 
which  a  jury  should  have  been  permitted 
to  find  that  the  defendant  company  had 
done  anything  from  which  an  invitation 
to  others  or  to  the  public  to  use  tjiis  prop- 
erty could  be  inferred,  or  that  the  prop- 
erty had  been  used  as  a  playground  or 
common. 

The  following  eases,  however,  do  not 
disapprove  of  the  attractive  nuisance  or 
turntable  doctrine,  but  determine  wheth- 
er under  the  facts  that  doctrine. applies: 
L.R.A.1917F. 


Thus,  in  holding  the  attractive  nui- 
sance doctrine  inapplicable  to  a  smolder- 
ing fire  in  a  dump,  the  court  in  Smith 
V.  Illinois  C.  R.  Co.  ante,  1033,  states 
that  the  theory  of  the  Turntable  Cases 
is  that  turntables  are  dangerous  if  left 
unguarded  and  in  a  place  where  children 
are  known,  either  actually  or  construc- 
tively, to  be  in  the  habit  of  playing  or 
going;  as  some  of  the  cases  put  it,  an 
attractive  nuisance  is  something  that 
has  a  peculiar  attraction,  and  there  is 
some  special  or  latent  danger  and  an 
unguarded  condition,  and  that  it  is 
located  where  children  are  known  to 
frequent.  None  of  these  conditions  or 
elements  exist  in  the  Smith  Case. 

So  a  recovery  on  the  theory  of  at- 
tractive nuisance,  against  the  magistrates 
of  a  burg  for  injury  to  a  three-year-old 
child  by  fire  in  a  rubbish  heap,  was 
denied  in  Johnston  v.  Lochgelly  Magis- 
trates (1913)  50  Scot  L.  R,  916,  it  ap- 
pearing that  the  magistrates  did  not  own 
the  field,  but  were  merely  permitted  to 
deposit  refuse  thereon,  and  there  being 
no  averment  that  they  set  fire  to  the 
rubbish  or  directed  it  to  be  burned  or 
that  it  was  burned  by  anyone  for  whom 
they  were  responsible.  In  differentiat- 
ing a  turntable  case,  Lord  Mackenzie 
said:  "There  is  nothing  per  se  danger- 
ous about  putting  down  waste  paper. 
The  danger,  on  the  pursuer's  averments, 
was  or  may  have  been  caused  solely  by 
the  act  of  a  third  party  for  whom  the 
defenders  were  not  responsible.  There 
could  be  no  duty  on  their  part  to  have 
a  watchman  constantly  on  duty  to  see 
that  all  and  sundry  did  not  light  the 
paper,  or  to  see  that  if  they  did,  the  fires 
were  extinguished.  Nor  was  there  any 
duty  on  the  defenders'  carter,  who,  it 
is  said,  was  aware  that  the  fire  was  burn- 
ing, if  it  had  been  lit  by  someone  else 
not  connected  with  the  defenders." 

One  owes  no  duty  to  a  twelve-year-old 
child  to  guard  it  from  a  fire  which  he 
has  started  out  of  doors,  if  the  child  is 
of  sufficient  intelligence  and  capacity  to 
know  that  the  fire  will  bum  and  is  dan- 
gerous. Consequently,  the  court  in 
Arkansas  Valley  Trust  Co.  v.  Mcllroy 
(1911)  97  Ark.  160,  31  L.R.A.(N.S.') 
1020,  133  S.  W.  816,  held  erroneous  an 
instruction  that,  "if  a  person  leaves  a 
fire  or  other  instrumentality  attractive 
to  children  unguarded  at  a  place  where 
children  are  accustomed  to  go  and  play, 
and  a  child  does  go  to  or  near  such  fire 
or  other  dangerous  instrumentality  at- 
tractive to  children,  and  is  injured,  such 
child  can  recover  damages  from  all 
those   concerned   in   leaving   unguarded 
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such  fire  or  other  dangerous  instru- 
mentality attractive  to  children."  The 
leaving  upon  the  premises  of  a  dangerous 
object  attractive  to  children,  said  the 
court,  does  not  alone  constitute  the  act 
of  negligence;  the  act  of  negligence  con- 
sists in  leaving  such  object  under  such 
circumstances  that  one  of  ordinary  pru- 
dence might  reasonably  expect  that  a 
child  too  young  to  appreciate  the  danger 
would  be  allured  to  and  attracted  there- 
by. What  might  be  an  act  of  negligence 
in  leaving  such  an  object  or  element 
resulting  in  attracting  thereto  a  child 
of  a  few  years  of  age,  and  too  young 
to  appreciate  the  danger  therefrom, 
might  not  be  an  act  of  negligence  if  it 
should  be  reasonabh'  expected  that  only 
a  child  of  the  age  and  maturity  to  fully 
understand  and  appreciate  the  danger 
from  such  an  object  or  element  should 
go  near  thereto;  because  it  would  not 
be  reasonably  anticipated  that  a  child 
of  sufficient  maturity  and  intelligence 
to  appreciate  the  danger  from  fire  would 
go  to  and  play  with  this  dangerous  ele- 
ment. The  character  of  the  object  or 
element  thus  left  on  the  premises,  and 
the  maturity  and  intelligence  and  ca- 
pacity of  the  child,  must  be  taken  into 
consideration  before  it  can  be  said  that 
the  leaving  of  such  object  or  element 
on  the  premises  unguarded  is  such  an 
act  of  negligence  that  a  liability  would 
result  therefrom  for  a  consequent  injury. 
In  the  case  at  bar  the  element  was  fire, 
tnown  to  be  dangerous  by  very  young 
children,  and  the  child  was  twelve  vears 
old  and  of  the  average  intelligence  of  a 
child  of  that  age.  If  a  person  of  ordi- 
nary prudence  and  foresight  would  not 
anticipate  that  a  child  of  that  age  and 
intelligence  would  not  appreciate  the 
danger  from  fire,  and  would  play  with 
it,  then  it  would  not  be  an  act  of  neg- 
ligence to  leave  it  where  such  child 
might  go.  So,  if  the  plaintiff  was  of 
the  intelligence  and  capacity  to  know 
that  fire  would  burn  and  was  dangerous, 
then  it  could  not  be  said  that  the  de- 
fendants were  negligent  in  not  foresee- 
ing that  she  would  be  attracted  to  and 
would  play  with  fire  that  was  left  in 
the  yard. 

It  was  a  matter  of  dispute  in  Madden 
V.  Boston  &  M.  R.  Co.  (1912)  76  N.  H. 
379,  39  L.R.A.(N.S.)  1058,  83  Atl.  129, 
whether  a  girl  of  tender  years  was  on 
a  railroad  right  of  way  or  on  her  father's 
premises  when  she  caught  fire.  The 
court  stated  that  she  was  first  discovered 
on  the  defendant's  right  of  way  after 
her  clothing  was  on  fire.  How  long  she 
had  been  there  is  not  disclosed  by  the 
L,.R.A.1917F. 


evidence ;  and  it  would  be  the  merest 
conjecture  to  suppose  that  the  fire  came 
in  contact  with  her  while  she  was  upon 
her  father's  premises,  and  that  she  then 
escaped  over  the  wall  onto  the  defend- 
ant's land.  She  must  be  treated  as  a 
trespasser.  The  court  further  observed 
that  the  evidence  did  not  have  any  legiti- 
mate tendency  to  show  that  the  workmen 
ought  to  have  known  that  she  or  other 
little  children  were  liable  to  be  there. 
It  does  not  appear  that  the  defendant's 
way  was  frequented  by  children.  It  had 
not  been  used  as  a  playground,  and  there 
was  no  reason  to  anticipate  that  children 
would  trespass  upon  it  when  it  was  being 
burned  over.  It  is  argued  that  the  fire 
was  attractive  to  children  and  that  the 
defendant,  knowing  this  fact,  ought  to 
have  anticipated  that  they  would  trespass 
upon  its  way  to  play  with  the  fire.  But 
this  assumption  is  not  universally  true; 
for  many  children  are  repelled  by  tlie 
sight  of  a  conflagration.  It  is  impossi- 
ble, without  other  evidence,  to  account 
for  the  presence  of  the  deceased  on  the 
defendant's  way.  What  induced  her  to 
go  there  is  problematical;  and  it  cannot 
be  inferred  that  she  was  there  because 
the  fire  attracted  her  in  order  to  draw 
the  further  inference  that  the  railroad 
men  ought,  in  the  exercise  of  reasonable 
care,  to  have  known  of  her  presence  in 
time  to  warn  her  of  her  danger.  TMicn 
she  screamed  nothing  could  be  done  to 
save  her.  If,  therefore,  it  would  have 
beeu  the  defendant's  duty  to  warn  her 
of  her  danger,  or  to  drive  her  from  its 
land  if  its  servant  had  known,  or  ought 
to  have  known  of  her  presence,  the  fact 
that  it  cannot  be  charged  with  that 
knowledge  prevents  the  application  of 
that  doctrine,  and  shows  that  her  injury 
is  not  attributable  to  its  violation  of 
any  duty  it  owed  to  her.  It  had  a  right 
to  bum  the  dry  grass  by  the  side  of 
its  track  without  keeping  watch  for 
casual  trespassers  who  might  possibly 
get  into  the  flames  and  be  injured. 
Whether,  if  it  had  known  the  deceased 
was  present,  it  would  have  been  its  duty 
to  ptotect  her  from  being  burned  by  the 
fire,  on  the  ground  that  the  fire  was 
"active  intervention"  by  the  landowner, 
it  is  unnecessary  to  consider. 

The  attractive  nuisance  doctrine,  how- 
ever, was  held  applicable  in  Peirce  v. 
Lyden  (1907)  85  C.  C.  A.  312,  157  Ted. 
562,  where  a  boy  was  burned  with  oil 
which  he,  with  other  boys,  stole  out 
of  an  unlocked  oil  shed,  the  court  stat- 
ing that  nothing  was  more  attractive  to 
boys  than  fire,  and  as  they  had  been  for 
some  six  months  in  the  habit  of  throw- 
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ing^  the  defendant's  oil  on  fires  made  by 
them,  and  as  this  fact  was  actually 
known  to  his  night  watchman,  the  ques- 
tion of  defendant's  negligence  was 
properly  presented  to  the  jury. 

So,  in  Roman  v.  Leavenworth  (1913) 
90  Kan.  379, 133  Pac.  551,  an  action  for 
damages  alleged  to  have  been  sustainisd 
by  a  boy  eleven  years  old  while  playing 
on  a  city  dump;  by  falling  into  a  smolder- 
ing fire,  the  dump  was  held  to  be  an 
attractive  nuisance.  The  court  said  that, 
the  dump  being  in  charge  of  a  boss  em- 
ployed by  the  city,  it  was  material 
whether  or  not  he,  with  the  knowledge 
and  acquiescence  of  the  city,  exercised 
control  over  the  whole  dump,  rather  than 
whether  or  not  he  had  express  authority 
so  to  do.  A  mere  warning  to  the  plain- 
tiff to  be  careful,  uttered  by  a  private 
person  engaged  in  unloading  spoiled 
fruit  at  such  dump,  would  not  relieve  the 
city  from  liability  even  if  the  plaintiff 
was  sufficiently  intelligent  to  appreciate 
the  danger  of  going  over  the  embankment 
which  formed  a  part  of  the  dump,  after 
spoiled  fruit,  but  proceeded  and  sus- 
tained injuries  "at  a  place  where  a  pru- 
dent person  would  not  anticipate  anyone 
would  go,"  if  the  testimony  should  show 
that  the  place  where  the  injury  occurred 
was  a  smoldering  fire  of  some  weeks 
probable  duration,  over  the  embankment, 
of  v/hich  fire  the  plaintiff  had  no  knowl- 
edge. 

Some  of  the  cases  involving  injuries 
to  children  by  fire  are  decided  independ- 
ently of  the  application  of  the  attractive 
nuisance  doctrine,  but  are  included  here 
because  of  the  suggestive  character  of 
the  facts. 

Thus,  like  Smith  v.  Illinois  C.  R.  Co. 
ante,  1033,  a  boy  twelve  years  old  in 
trying  to  get  some  wire  was,  in  Butz  v. 
Cavanaugh  (1896)  137  Mo.  503,  59  Am. 
St.  Rep.  504,  38  S.  W.  1104,  1  Am.  Neg. 
Rep.  299,  severely  burned  by  stepping 
into  a  smoldering  fire  in  a  dump  on 
private  property,  some  distance  from 
the  street,  which  the  owner  of  the  land 
had  failed  to  guard  as  required  by  ordi- 
nance. The  owner  was  held  not  liable, 
the  court  stating  that  "this  ordinance 
is  in  derogation  of  a  common  right,  and 
a  failure  to  comply  with  its  requirelnents 
should  not  be  treated  as  a  license  to 
voluntary  trespassers  to  go  upon  the 
property  at  will.  It  was  evidently 
intended  to  protect  those  only  who  were 
lawfully  using  the  public  streets,  and 
not  those  who  voluntarily  leave  the  street 
and  go  upon  the  property  for  their  own 
convenience  or  pleasure.  A  fence  would 
be  no  protection  against  such  persons. 
L.R.A.1917P. 


These  last  remarks  may  not  apply  to 
persons  non  sui  juris,  who  may  wander 
upon  the  property,  but  we  do  not  regard 
plaintiff  as  such  a  person.  He  was  an 
intelligent,  active  lad  of  twelve  years, 
who  had  been  warned  by  his  father  of 
the  danger  of  going  into  the  excavation. 
He  must  be  taken  as  voluntarily  assum- 
ing the  risk  of  injury  in  goii^  down 
the  dump.  The  attraction  of  a  piece 
of  wire  does  not  excuse  the  trespass." 

Where  a  janitor  at  a  time  when  a 
high  wind  was  blowing,  contrary  to  in- 
structions, burned  waste  paper  on  an 
unimproved  lot  frequented  by  children, 
whereby  a  child  of  tender  years  caught 
fire,  it  was  held  in  McDermott  v.  Con- 
solidated Ice  Co.  (1910)  44  Pa.  Super. 
Ct.  445,  that  the  ^knployer  was  liable. 
If  the  evidence,  observed  the  court, 
showed  that  the  day  was  windy,  that 
the  material  ignited  was  combustible  in 
its  character,  and  so  flimsy  in  structure 
that  it  would  be  easily  caught  up  and 
carried  by  the  wind  whilst  in  flame ;  and 
if,  under  such  conditions,  the  fire  would 
not  have  been  easily  controlled  even 
had  the  man  who  lighted  it  remained  to 
watch  it,  we  cannot  say  that  the  court 
should  have  declared  as  a  matter  of 
law  that  the  lighting  of  a  fire  under  such 
conditions  did  not  exhibit  want  of  rea- 
sonable care.  Neither  plaintiff  nor  de- 
fendant was  in  this  case  regarded  as 
trespassers  in  making  use  of  the  lot 
which  was  owned  by  the  railroad  com- 
pany. 

Where  the  city  authorities  allowed  to 
smolder  for  nearly  a  week  a  fire  set  by 
an  employee  in  a  ditch  between  a  side- 
walk and  driveway,  or  on  the  extreme 
edge  of  a  street,  whereby  a  child  five 
years  old  fell  into  it  and  was  burned,  the 
citv  was  held  liable,  in  Stone  v.  Florence 
(1913)  94  S.  0.  375,  78  S.  E.  23,  a 
statutory  action  for  failure  to  keep  street 
in  repair. 

Speaking  of  the  duty  of  protecting 
children  against  hidden  traps,  Lush,  J., 
in  Crane  v.  South  Suburban  Qks  Co. 
[1916]  1  K.  B.  (Bng.)  33,  85  L.  J.  K.  B. 
N.  S.  172,  82  Times  L.  R.  74,  stated  tiiat 
the  question  of  the  creation  or  non- 
creation  of  a  trap  is  irrelevant  in  a  case 
where  a  wrongful  act  is  alleged  to  have 
been  done  upon  a  highway  or  land 
adjacent  thereto;  that  question  arises 
only  in  cases  where  a  person  is  alleged 
to  have  created  a  trap  on  land  over 
which  he  has  given  the  plaintiff  a  license 
or  invitation  to  ga  This  case  is  not  of 
that  kind.  The  obligation  in  regard  to 
the  user  of  a  highway  or  land  audjacent 
thereto   is   not   to   create   a   nuisance. 
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Land  adijacezit  to  the  highway  is  on  i 
exactly  the  same  footing  for  this  purpose 
as  the  highway  itself.  In  this  case  a 
gas  company,  while  repairing  a  main, 
left  on  or  adjacent  to  the  highway  a 
fire  pail  containing  molten  lead,  and  a 
passer-by  tipped  it  over,  burning  an  in- 
fant standing  near.  The  company  was 
held  liable  on  the  ground  that,  in  per- 
forming its  statutory  duty,  it  had 
placed  a  nuisance  on  or  adjacent  to  the 
highway  without  taking  proper  steps  for 
the  protection  of  plaintiff. 

In  Davenport  v.  McClellan  (1916)  88 
N.  J.  L.  653,  96  Atl.  921,  the  defendant 


negligently  omitted  to  extinguish  a  fire 
which  he  had  started  in  a  public  street, 
leaving  U  burning  and  unguarded;  a 
child  five  years  of  age  playing  in  the 
street  put  on  the  fire  additional  leaves, 
and  in  doing  this  his  clothing  caught  fire 
and  he  was  thereby  injured.  It  was  held 
that  the  act  of  the  child  was  not  an  in- 
tervening cause  which  destroyed  the 
causal  connection  between  the  defend- 
ant's act  and  the  injury,  and  that 
defendant's  negligent  act  was  the  prox- 
imate cause.  See  also  Crane  v.  South 
Suburban  Gas  Co.  (Bug.)  supra. 

J.  D.  C. 
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AND  APlPEAI/S. 

MAX  SWILLER  et  al.,  Respts., 

V. 

HOME  INSURANCE  COMPANY  OF  NEW 

YORK,  Appt. 

(—  N.  J.  — ,  101  Atl.  516.) 

Insurance  ^  consent  to  change  of  own- 
ership ^  effect. 

The  indorsement  by  an  insurer  on  a  fire 
insurance  policy  of  conBent  to  change  of 
ownership  in  the  property  insured,  without 
more,  is  not  to  he  construed  as  an  agree- 
ment by  the  company  to  become  liable  to 
the  new  owner  for  a  loss  occurring  after  the 
ownership  actually  changed  but  before  the 
consent  was  given. 
For  other  cases,  see  Insurance,  III.  6,  i,  ft, 

in  Dig.  1-52  N.  8. 

(The  Chancellor,  and  Bergen,  Minturn, 
Kalisch,  White,  and  Williams,  JJ.,  dis- 
sent. ) 

(July  18,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  in  favor  of  plain- 
tiffs in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  fire  Insurance 
policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Rnssell  E.  Watson,  for  appellant: 

Plaintiffs'  noncompliance  with  the  clauses 
in  the  policy  which  are  warranties  avoids 
the  policy. 

Cargon  v.  Jersey  City  Ins.  Co.  43  N.  J. 
L.  300,  39  Am.  Rep.  584,  affirmed  in  44  N. 
J.  L.  210;  Ordway  v.  Chace,  57  N.  J.  Eq. 
478,  42  Atl.  149;  Grunauer  v.  Westchester  F. 
Ins.  Co.  72  N.  J.  L.  289,  3  L.R.A.(N.S.) 

Headnote  by  Pabkbb,  J. 

Note.  ^  As  to  effect  of  consent  after  loss 
to  assignment  of  fire  insurance  policy  or  to 
change  of  ownership,  see  annotation  follow- 
ing this  case^  peet^  1042. 
L.R.A.1917F. 


107,  62  Atl.  418;  Sun  Ins.  Co.  v.  Greenville 
Bidg.  &  L.  Asfto.  58  N.  J.  L.  367,  33  Atl. 
962. 

The  indorsement  worked  no  waiver  be- 
cause the  company  had  no  knowledge  of  the 
facts. 

Globe  Mut.  L.  Ins.  Co.  v.  Wolff,  06  U.  S. 
326,  24  L.  ed.  387;  Cooley,  Briefs  on  Ins. 
pp.  2467,  2468. 

If  the  indorsement  constituted  a  new  con- 
tract it  WAR  not  retroactive. 

May,  Ins.  §§  378,  400;  Mercantile  Mut. 
Ins.  Co.  V.  Folsom,  18  Wall.  237,  251,  21  L. 
ed.  827,  833;  Commercial  Ins.  Co.  v.  Hal- 
lock,  27  N.  J.  L.  645,  72  Am.  Dec.  379. 

Mr.  John  P.  Kirkpatrick  for  respond- 
ents. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

The  suit  is  to  recover  loss  by  fire  wliich 
plaintiffs  claimed  to  be  covered  by  a  policy 
issued  by  the  defendant  company.  The  pol- 
icy was  issued  in  the  names  of  Max  Herman 
and  Wolfe  Fisher,  as  their  respective  inter- 
ests might  appear,  for  a  term  of  one  year 
from  October  8,  1912.  On  February  14th, 
about  3  p.  M.,  Fisher  and  Gottlieb  delivered 
a  deed  conveying,  the  property  to  the  two 
Swillers,  the  present  plaintiffs,  who  also 
received  the  written  policy,  and  about  4  p.  M. 
of  the  same  day  they  gave  it  to  their  in- 
surance broker,  named  Levine,  with  direc- 
tions to  have  the  ownership  transferred  to 
their  names.  Levine  was  not  the  agent  of 
the  company.  That  agent  was  a  corporation 
flamed  Neilson  T.  Parker,  Incorporated. 
Levine  did  not  go  to  Parker  for  an  indorse- 
ment, of  change  of  interest  until  the  next 
morning,  when  the  indorsement  was  made. 
In  the  meantime,  the  fire  had  occurred.  The 
stipulation  of  facts  shows  that  wlien  Levine 
presented  the  policy  for  indorsement  of 
new  ownership,  neither  Parker,  Incorpo- 
rated, nor  the  company,  knew  of  the  fire 
having  taken  place,  and  Levine  did  not  in- 
form Parker  of  it. 


^BWILtER  ▼.  HOME  INS.  00. 
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On  this  staU  td  faots,  the  trial  judge,  sit- 
ting without  jury,  held  that,  although  in 
his  estimation  the  policy  was  not  originally 
enforceable  because  Fiaher  had  no  interest 
in  the  property  at  the  time  of  its  issue  or 
thereafter,  yet  plaintiffs  were  entitled  to  re- 
cover, on  the  theory,  as  he  stated  it,  that  the 
question  was  not  one  of  waiver  of  the  in- 
validity of  the  original  policy,  but  of  prac- 
tically new  insurance;  and  that  instead  of 
writing  a  new  policy  for  the  remaining  por- 
tion of  the  policy  (term?)  the  company  ex- 
tended the  old  insurance  to  the  new  owners. 

We  think  that  this  was  error.  It  may  be 
conceded  that. by  indorsing  the  new  owner- 
ship on  a  policy  which  the  company  could 
have  voided  for  misstatement  of  original 
ownership,  or  for  transfer  of-  ownership  to 
the  Swillers  without  such  indorsement,  the 
company  entered  into  a  fresh  contract  with 
said  new  owners  to  insure  them  from  the  re- 
mainder of  the  term,  and  that  the  premium 
originally  paid  was  a  valid  consideration 
therefor.  But  when  did  the  remainder  of 
the  term  begin  ?  In  order  to  uphold  the  de- 
cision below,  it  is  necessary  to  say  that  it 
began  when  the  deed  to  the  Swillers  was  de- 
livered. Doubtless  the  company  could  have 
so  agreed,  but  the  question  is:  What  agree- 
ment did  it  actually  make  by  the  indorse- 
ment? The  only  reasonable  answer,  as  it 
appears  to  us,  is  that  in  the  absence  of  some 
special  stipulation  the  insurer's  consent  to 
change  of  ownership  must  be  construed  as 
operating  to  protect  the  new  owner  from  the 
time  it  is  given,  and  that  time  is,  ordinarily, 
when  it  is  affixed  by  the  company  or  its 
authorized  agent,  and  that  it  does  not  re- 
late back  to  any  prior  time  when  the  owner- 
ship in  fact  changed;  or,  in  other  words, 
that  the  insurer  does  not,  by  assenting  to 
the  change  of  ownership,  assume  the  lia- 
bility for  a  loss  occurring  before  that  con- 
sent was  given,  of  which  it  knew  nothing, 
and  for  which,  as  the  policy  stood  without 
its  consent,  it  was  not  liable. 

The  case  is  not  within  the  rule  in  Hal- 
lock  V.  Commercial  Ins.  Co.  26  N.  J.  L.  268, 
27  N.  J.  L.  645,  72  Am.  Dec.  370,  for  in 
that  case  the  application  was  made  for  in- 
surance and  premium  tendered  to  the  agent 
before  the  fire  occurred,  for  a  term  to  be- 
gin at  the  date  of  the  application,  and  the 
policy  was  so  written.  There  was  conse- 
quently in  that  case  no  room  for  argument 
as  to  what  the  company  agreed  to,  and  the 
main  question  was  whether  it  was  relieved 
from  the  agreement  because  the  fire  had 
occurred  without  ita  knowledge  before  it 
had  formally  entered  into  it. 

One  of  the  defenses  set  up  in  the  plead- 
ings, and  not  contradicted  as  to  the  facts, 
was  that  the  policy  contained  a  provision 
that,  unless  otherwise  provided  by  agree- 
L.R.A.1917F.  66 


ment  indorsed  thereon  or  added  thereto,  it 
should  be  void  if  any  change,  other  than 
by  the  death  of  the  insured,  take  place  in 
the  interest,  title,  or  possession  of  the  sub- 
ject of  insurance,  etc. ;  and  that  by  the  con- 
veyance to  the  Swillers  such  change  took 
place,  and  vitiated  the  policy.  On  the  trial 
defendant  requested  the  court  to  find  that 
the  foregoing  clause  was  a  warranty,  of 
which  there  had  been  a  breach  by  the  con- 
veyance to  the  Swillers,  which  had  not  been 
waived  by  an  indorsement  on  the  policy,  or 
addition  thereto;  and  further,  that  the  in- 
dorsement in  question,  placed  on  the  policy 
after  the  fire,  did  not  constitute  such  waiver, 
because  the  company  had  no  knowledge  or 
notice  of  such  fire.  These  requests  were 
either  overruled  or  confessed  and  avoided 
by  the  decision  placing  the  judgment  upon 
the  ground,  not  of  waiver,  but  of  new  in- 
surance. As  the  case  stands  before  us,  de- 
fendant is  entitled  to  attack  both  the  re- 
fusals of  the  cou^t  and  its  specific  findings 
of  law  injurious  to  defendant.  It  is  not 
necessary  to  pass  upon  the  question  whether, 
by  the  language  of  the  policy  insuring  Her- 
man and  Fisher  as  their  respective  inter- 
ests appeared,  the  policy,  though  void  as  to 
Fisher,  would  be  good  as  to  Herman.  It 
might  even  be  conceded  for  the  sake  of  argu- 
ment that  they  might  have  recovered  for 
the  loss.  The  simple  question  before  us  is: 
Was  the  company  under  a  contractual  lia- 
bility to  the  Swillers  for  a  loss  after  title 
vested  in  them,  and  before  the  indorsement 
of  change  of  ownership? 

The  trial  court  held  that  it  had  agreed  to 
such  liability  by  its  indorsement  made  after 
the  fire  and  without  knowledge  thereof.  This 
we  consider  erroneous,  for  reasons  already 
stated;  and  for  this  error  the  judgment 
must  be  reversed. 

The  Chancellor  and  Bergen,  Minturn, 
Kalisch,  White,  and  Williams,  JJ.,  dis- 
sent. 

Bergen,  J.,  dissenting: 

I  am  unable  to  agree  with  the  majority  of 
the  court  that  the  refusal  of  the  trial  court 
to  find,  as  requested,  that  the  indorsement 
entered  on  the  policy  on  February  15,  1913, 
which  reada  as  f^lowa:  "Interest  in  this 
policy  is  hereby  vested  in  Max  and  Abe 
Swiller,  trading  under  the  name  of  Swiller 
Brothers,  as  owner  instead  of  as  heretofore. 
Loss  if  any,  first  payable  as  before.  Sec- 
ond mortgagee  eliminated," — ^was  not  a 
waiver  of  previous  breaches  of  warranty  as 
to  ownership,  called  to  the  attention  of  the 
court,  because  the  company  had  no  notice 
of  the  facts  allied  to  avoid  the  insurance 
and  forfeit  the  policy,  was  erroneous. 

This  request  is  based  upon  the  assumption 
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that  the  policy,  before  it  was  assigned  to  the 
plaintiffs  and  the  indorsement  made  there- 
on, was  absolutely  void  because  when  it  was 
issued  to  the  previous  owners.  Max  Herman 
and  Wolfe  Fisher,  the  latter  had  conveyed 
his  undivided  one-half  interest  to  Nathan 
Gottlieb.  The  policy  of  insurance  is  not 
printed  in  the  record,  nor  was  it  submitted 
to  the  court;  the  case  being  tried  and  de- 
termined upon  facts  stipulated,  so  we  have 
no  knowledge  of  the  terms  of  the  policy,  re- 
lating to  the  character  of  the  interests  in- 
sured, except  as  they  appear  in  the  stipula- 
tions, the  first  of  which  is  that  on  October 
8,  1912,  the  defendant  issued  a  Standard  fire 
insurance  policy  ''to  Alax  Herman  and  Wolfe 
Fisher,  as  their  respective  interests  appear, 
for  the  term  of  one  year  from  the  8th  day 
of  October,  1912,  at  noon,  to  the  8th  day  of 
October,  1913,  at  noon."  As  I  read  this 
policy,  it  is  an  insurance  against  loss  of  the 
respective  interests  of  each,  and  not  of  their 
joint  interest,  and  there  *is  no  reason  why 
the  insurance  company  could  not  lawfully 
contract,  aa  they  did,  to  insure  either 
against  loss  so  far  as  their  respective  in- 
terests appeared,  and  if  so,  each  had  an 
undivided  interest  insured.  If  Fisher  had 
no  interest,  all  the  company  insured  was  the 
interest  of  Herman,  which  interest  remained 
insured  until  he  conveyed  it  to  the  plain- 
tiffs, and  so  long  as  he  retained  that  inter- 
est his  mortgagee,  Augusta  McGinnis,  one 
of  the  plaintiffs,  was  protected  to  the  ex- 
tent of  his  insurable  interest  by  reason  of 
the  indorsement  making  any  loss  first  pay- 
able to  her  as  mortgagee. 

None  of  the  conditions  contained  in  the 
policy  upon  which  the  breaches  of  warranty 
appearing  in  the  requests  to  charge  or  find 
appear  in  this  record;  but,  assuming  that 
the  policy  contained  these  warranties,  there 
was  no  breach  so  far  aa  the  interest  of  Her- 
man is  concerned,  because  his  respective 
interest  was  always  in  existence,  and  con- 
tinued to  be  until  he  conveyed  the  property 
and  handed  over  the  policy  to  the  new 
owner ;  for  "respective  interests'*  means  such 
interests  as  each  of  the  insured  had.  It  is 
not  a  case  where  tenants  in  common  are 
jointly   insured,   where  conveyance  by   one 


would  avoid  the  policy,  but  aa  insurance  of 
the  respective  interest  of  each  as  such  inter- 
est might  appear  and  therefore  there  was  no 
breach  of  warranty,  so  far  aa  Herman  was 
concerned,  which  called  for  a  compliance 
with  the  sixth  request  that  the  indorsement 
did  not  constitute  a  waiver  of  the  breaches 
of  warranties,  because  one  of  the  parties 
held  a  valid  insurance  to  the  extent  of  his 
interest.  The  effect  of  the  new  contract 
created  by  the  indorsement  on  the  policy 
after  the  conveyance  by  Herman  and  after 
the  loss  is  not  raised  by  any  request  to 
charge,  and  is  not  to  be  considered,  because 
all  of  the  requests  are  based  upon  the 
theory  that  the  entire  policy  was  void  from 
its  inception  because  Fisher  was  not  one 
of  the  owners  when  the  policy  was  issued; 
and  therefore  the  very  interesting  question, 
how  much  of  the  period  of  the  time  stated 
in  the  policy  it  was  to  cover  inures  to  the 
assignee  when  the  entire  policy  is  assigned 
and  consented  to  by  the  insurance  company, 
is  not  before  us. 

If  it  is  a  new  contract  based  upon  all  the 
terms  and  conditions  of  the  policy,  as  seems 
to  be  the  settled  law,  it  may  be  that  the 
insurance  company,  by  the  substitution  of 
a  new  owner  for  the  old  one,  makes  the 
policy  good  to  the  new  owner  for  the  entire 
period,  which  would  be  nothing  more  than 
an  agreement  to  insure  the  new  owner  for 
the  entire  period  covered  by  the  policy,  or 
at  least  from  the  time  it  was  assigned  to 
him:  and  that  the  company  has  a  right  to 
antedate  its  policy  was  settled  in  Hallock 
V.  Commercial  Ins.  Co.  26  N.  J.  L.  268.  But 
no  such  question  is  raised  in  this  case,  for 
all  the  requests  the  refusal  to  comply  with 
which  is  the  only  ground  of  error  alleged 
are  based  upon  the  claim  that,  the  policy 
being  originally  void,  the  indorsement  to 
the  new  owner  was  not  a  waiver  of  alleged 
breaches,  because  the  policy  i^elf  -was  void, 
and  if,  as  I  think,  the  policy  was  not  void 
because  it  was  an  insurance  of  respective 
interests,  one  of  which  was  insurable,  then 
the  requests  were  based  upon  a  false  assump- 
tion of  law,  and  were  properly  refused. 

The  judgment  should  be  affirmed. 


Annotation — ^EflFect  of  content  after  lots  to  assignment  of  fire  insurance 

policy  or  to  change  of  ownership. 


This  note  does  not  cover  the  question 
of  the  necessity  or  suflSciency  of  the 
insurer's  consent  to  the  assignment  by 
the  insured  of  his  claim  for  a  loss  which 
has  occurred.  Nor  does  it  cover  the 
effect  of  the  insurer's  consent  to  an 
assignment  or  change  of  ownership  as 
a  waiver  of  prior  breaches  of  warranty 
or  misrepresentatioBs. 
L.R.A.19I7F. 


The  holding  in  Swiller  ▼.  Home  Ins. 
Co.  ante,  1040,  that  the  insurer  did  not 
by  an  indorsement  of  a  mere  consent  to 
a  change  of  ownership  of  the  insured 
property,  made  after  a  loss  had  occurred, 
but  without  knowledge  thereof,  assume 
liability  for  such  loss,  is  undoubtedly 
sound  under  a  policy  like  the  one  in- 
volved in  that  ease. 


ANXO.—IKSURANCE— CONSENT  TO  CHANGE  OF  OWNERSHIP. 
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This  conclusion  is  supported  by  the 
decision  in  Harper  v.  Michigan  Mut.  T. 
C.  &  W.  Ins.  Co.  (1912)  173  Mich.  459, 
139  N.  W.  27.  In  that  case  the  by-laws 
of  a  mutual  insurance  company  provided 
that  the  insurance  of  a  member  should 
cease  upon  the  sale  of  his  property^  but 
that  he  might  assign  his  policy  with  the 
approval  of  the  secretary.  It  was  held 
that  the  insurance  ceased  on  the  date 
the  insured  property  was  sold,  and  that 
the  grantee  could  not  recover  for  a  loss 
which  occurred  after  the  policy  was  as- 
signed to  him  but  before  the  secretary's 
approval  of  the  assignment  was  secured, 
although  the  latter  had  knowledge  of 
the  loss  when  he  entered  his  approval. 
The  court  said :  "On  the  18th,  when,  by 
virtue  of  the  approval  of  the  assign- 
ment, plaintiff  for  the  first  time  became 
a  member  of  the  defendant  organiza- 
tion, liable  for  its  assessments  and  en- 
titled to  its  benefits,  he  had  no  building 
to  insure.  Baldly  stated,  plaintiff's 
proposition  is  this:  That,  after  his 
building  was  destroyed,  he  could  effect 
an  insurance  upon  it  through  the  wrong- 
ful act  of  the  secretary.  This  is  not  a 
case  of  waiver,  and  is  not  governed  by 
the  rules  laid  down  in  the  many  cases 
cited  by  plaintiff.  It  is  a  case  where, 
if  plaintiff's  contention  could  prevail, 
defendant's  secretary  would  be  per- 
mitted to  take  $1,500  from  the  mem- 
bers of  this  defendant  organization  and 
present  it  to  plaintiff.  This  is  not  in- 
surance. It  is  vicarious  philanthropy. 
Section  3  of  the  by-laws  forbids  the 
defendant  from  insuring  buildings  not 
on  a  solid  and  secure  foundation.  At 
the  time  the  insurance  was  effected  (in 
plaintiff's  interest),  the  building  was  in 
ruins,  as  shown  by  the  exhibits.  But 
it  is  unnecessary  to  have  recourse  to 
the  policy.  Public  policy  forbids  the 
holding  that  the  agent  or  officer  of  an 
insurance  company  possesses  any  such 
power.  As  well  might  it  be  claimed 
that,  after  a  building  had  been  destroyed 
by  fire,  the  owner  thereof  could,  after 
acquainting  the  agent  with  the  fact,  se- 
cure a  policy  which  would  cover  his  loss, 
upon  the  theory  that  the  insurance  com- 
pany had  waived  the  existence  of  the 
building  because  the  agent  knew  it  was 
already  burned." 

And  in  Illinois  F.  Ins.  Co.  v.  Stanton 
(1870)  57  BL  354,  where  the  policy  pro- 
vided that  there  could  be  no  valid  as- 
signment unless  the  consent  of  the  di- 
rectors was  certified  on  the  policy,  the 
court  stated  that  it  was  sufficient  if  the 
policy  was  assigned  by  the  consent  of 
the  directors  previous  to  loss,  implying* 

l.r.a.i9i:f. 


that  assent  thereafter  would  be  of  no 
avail. 

In  Bovnton  v.  Farmers'  Mut.  F.  Ins. 
Co.  (1870)  43  Vt.  256,  5  Am.  Rep.  276, 
where  a  policy  insuring  a  property  owner 
and  his  heirs  and  assigns  provided  that 
a  sale  of  the  property  should  avoid  the 
policy,  but  that  a  grantee  having  the 
policy  assigned  might  have  it  confirmed 
upon  application  to  the  directors  and 
with  their  consent  within  thirty  days 
after  the  sale,  it  was  held  that  a  grantee 
was  entitled  to  recover  in  equity,  where 
the  property  was  transferred  and  the 
policy  assigned  to  him  before  a  loss 
occurred,  and  the  insurer  was  notified 
of  the  loss,  and  was,  within  thirty  days 
after  the  sale,  although  after  the  loss, 
requested  to  ratify  and  confirm  the 
policy  to  the  grantee,  but  arbitrarily 
refused  to  do  so.  The  court  held  that 
the  grantee's  rights  under  the  policy 
commenced  at  the  time  of  assignment, 
and  that  he  had  thirty  days  after  he 
purchased  the  property  to  perform  the 
conditions  as  to  ratification,  and  that 
during  that  time  the  insurance  remained 
in  force  for  his  benefit. 

In  Furbush  v.  Consolidated  Patrons 
(1908)  140  Iowa,  240,  118  N.  W.  371, 
there  was  held  to  be  a  waiver  of  the 
requirement  of  the  by-laws  which  in- 
cluded an  indorsement  of  an  assignment 
on  the  books  of  the  company  by  the 
secretary,  where  the  secretary  in  com- 
munications with  the  insured  and  his 
grantee  gave  permission  to  assign  the 
policy  to  the  latter  and  stated  that  it 
would  be  all  right  if  the  policy  was  sent 
in  later,  and  an  indorsement  of  the 
assignment  was  made  before  a  fire  oc- 
curred, but  the  policy  was  not  taken 
to  the  secretary,  or  his  approval  indorsed 
on  it,  until  after  the  loss.       J.  T.  W. 
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in  Err. 

(—  W.  Va.  — ,  92  S.  E.  112.) 

Pleacling  —  amendment  *>  departure. 

1.  Amendment  of  a  declaration  in  tres- 
pass by  adding  thereto  additional  counts, 

Xote.  ^  The  general  subject  of  Work- 
men's Compensation  Acts  is  discussed  in  a 
note  in  L.R.A.1916A,  p.  23,  which  is  sup- 
plemented by  a  note  In  L.R.A.1917D,  p.  80. 

As  to  the  rights  of  an  employee  who  while 

Headnotes  by  Williams,  J. 
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Avhich  aTer  with  greater  particularity  and 
precision  than  was  done  in  the  original  dec- 
laration the  duty  of  defendant  and  the 
negligence  causing  the  injury  complained 
of,  and  increasing  the  damages,  is  no  de- 
parture from  the  original  cause  of  action. 
For  other  cases,  see  Pleading,  I.  n,  in  Dig. 
1-52  N.  S, 

£\ideiice  ^  opinion  —  nonexpert. 

2.  A  party  is  not  prejudiced  hy  the  opin- 
ion evidence  of  witnesses,  not  competent  as 
experts,  if  their  opinions  coincide  with  the 
opinions  of  the  experts  testifying  for  the 
opposite  party. 

For  other  caseSy  see  Appeal  and  Error,  VII. 
m,  5,  o,  (3),  in  Dig.  1-52  N.  8. 

Same  —  photograph  —  explosion. 

3.  Photographs  of  a  building  and  its  sur- 
roundings, taken  after  an  explosion  of  nitro- 
glycerin causing  its  wreck,  are  admissible  to 
show  the  effect  of  the  explosion,  if  identified 
either  by  the  artist  who  took  tlirm  or  by 
some  other  person  familiar  with  the  scene. 
For  other  cases,  see  Evidence,   V.  in  Dig. 

1-52  N.  S. 

Same  —  location  of  wound. 

4.  Where  it  is  shown  that  another  person 
working  near  by  was  instantly  killed  by  an 
explosion  that  injured  plaintiff,  it  is  per- 
missible to  proye  on  what  part  of  the  body 
of  deceased  the  fatal  wound  appeared. 

For  other  cases,  see  Evidence,  XL  j,  in  Dig. 
1-52  N.  8. 

Trial  —  instrnctlon. 

5.  Tlie  following  instruction,  applicable 
to  the  facts  in  this  case,  is  approved :  "The 
jury  are  further  instructed  that  a  person  in 
the  possession  or  control  of  nitroglycerin 
designed  to  be  used  by  him  is  bound  to  the 
highest  degree  of  care  to  take  every  reason- 
able precaution  to  prevent  explosion." 

For  other  cases,  see  Trial,  III,  e,  4,  in  Dig. 
1-52  N.  8. 

Workmen's  compensation  —  salt  against 
straniper. 

6.  An  employee  who  receives  compensation 
for  an  injury  from  the  workmen's  compen- 
sation fund  is  not  thereby  estopped  to  sue 
a  third  person,  not  his  employer,  whose 
negligence  caused  his  injury. 

For  other  oases,  see  Master  and  Servant,  II. 
a,  i,  in  Dig.  1-52  N.  8. 

Master  and  servant  —  injury  to  stranger 
—  liability. 

7.  The  negligent  performance  of  an  act 
done  within  the  scope  of  the  servant's  em- 
ployment, causing  injury  to  a  stranger,  ren- 
ders the  master  liable.  Private  rules  and 
instructions    prescribed    by   the   master   to 


govern  his  servant  in  the  performance  of 
his  duty  do  not  excuse  the  master. 
For  other  cases,  see  Master  and  Servant, 
III.  a,  in  Dig.  1-52  N.  8. 

Xew  trial  —  newly  discovered  evidence. 

8.  After-discovered  evidence  which  is  only 
cumulative,  and  not  of  such  character  as 
will  likely  produce  a  different  result  on  a 
new  trial,  or  which  simply  tends  to  impeach 
the  testimony  of  a  witness,  does  not  warrant 
setting  aside  a  verdict. 
For  other  cases,  see  yew  Trial,  IV.  in  Dig. 

1-52  y.  8. 

(February  27,  1917.) 

Ij^RROR  to  the  Circuit  Court  for  Roane 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  injuries  caused  by  the  explosion 
of  nitroglycerin  alleged  to  have  been  caused 
by  the  negligence  of  defendant's  servant. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pendleton,  Mathews,  &  Bell 
for  plaintiff  in  error. 

Messrs.  Ryan  St  Boggess  and  Charles 
E.  Hogg,  for  defendant  in  error: 

It  was  no  objection  to  the  filing  of  the 
amended  declaration  that  it  increased  the 

I 

amount  of  damages  claimed  in  the  original 
'  declaration. 

Bentley  v.  Standard  F.  Ins.  Co.  40  W.  Va. 
729,  23  S.  E.  684;  Clark  v,  Ohio  River  R. 
Co.  39  W.  Va.  732,  20  S.  E.  696;  Hogg,  PI. 
&  Forms,  3d  ed.  153,  and  note  5. 

While  the  original  declaration,  consisting 
of  one  count,  is  sufficient,  every  one  of  the 
counts  in  the  declaration  as  amended  is 
good,  and  under  any  of  these  counts  all  of 
the  evidence  was  properlv  admissible. 

Hill  V.  Norton,  74  W.'Va.  428,  82  S.  E 
363,  6  N.  C.  C.  A.  455;  Laraway  v.  Croft 
Lumber  Co.  75  W.  Va.  610,  84  S.  E.  333. 

The  loss  or  diminution  of  capacity  to  fol- 
low one's  usual  business  or  employment,  the 
rate  of  his  earnings,  the  extent  and  nature 
of  the  business  or  employment  of  plaintiff, 
and  his  physical  capacity  to  perform  his 
work  at  the  time  of  the  injury  may  be  shown 
in  fixing  the  damages. 

Alabama  Gt,  S.  R.  Co.  v.  Yarbrough,  83 
Ala.  238,  3  Am.  St.  Rep.  715,  3  So.  447; 
Walker  v.  Erie  R.  Co.  63  Barb.  260:  Grant 
V.  Brooklyn,  41  Barb.  381;  Nebraska  City 


engaged  in  his  employment  is  injured  by 
the  negligence  of  a  third  person,  see  the 
annotation  in  L.R.A.1916A,  prp.  100  and 
225;  and  the  annotation  in  L.R.A.1917I), 
at  p.  98.  The  earlier  cases  upon  this  point 
are  also  reviewed  in  an  annotation  to  Peet 
V.  Mills,  L.R.A.1916A,  p.  360.  An  examina- 
tion of  the  cases  set  out  in  these  annotations 
discloses  the  fact  that  West  Virginia  is  the 
only  state  !n  which  the  recovery  of  com- 
L.R.A.1917F. 


pensation  by  an  injured  employee  or  his 
dependents  will  not  prevent  a  recovery,  in 
a  common-law  action,  against  a  third  person 
whose  negligence  causes  the  injury. 

The  decision  in  Mercer  v.  Ott,  ' —  W.  Va. 
— ,  89  S.  E.  962,  relied  upon  by  the  court  in 
Merrill  v.  Marietta  Torpedo  Co.  as  author- 
ity for  its  decision,  will  be  found  set  out  at 
length  in  the  annotation  in  L.R.A.1917D,  p. 
99,  note  4. 
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▼.  Campbell,  2  Black,  590,  17  L.  ed.  271; 
Chicago  &  J.  Electric  R.  Co.  ▼.  Spence,  213 
111.  220,  104  Am.  St.  Rep.  213,  72  N.  E. 
796;  Goodhart  v.  Pennsylvania  R.  Co.  177 
Pa.  1,  65  Am.  St.  Rep.  705,  36  Atl.  191; 
McHugh  V.  Schlosser,  159  Pa.  480,  23  L.R.A. 
574,  39  Am.  St.  Rep.  609,  28  Atl.  291; 
Schwartz  v.  Shull,  45  W.  Va.  405,  31  S.  E. 
914,  5  Am.  Neg.  Rep.  496;  Riley  v.  West 
Virginia  C.  &  P.  R.  Co,  27  W.  Va.  145; 
Wilson  V.  Wheeling,  19  W.  Va.  323,  42  Am. 
Rep.  780;  Baker  t.  Manhattan  R.  Co.  118 
N.  Y.  533,  23  N.  E.  886,  5  Am.  Neg.  Caa. 
312;  Leeds  v.  Metropolitan  Gaslight  Co.  90 
N.  y.  26. 

Testimony  as  to  the  injuries  to  the  body 
of  Clark  McClain  caused  by  said  explosion 
and  also  testimony  In  rebuttal  in  connection 
with  photographs  referred  to  in  the  evidence, 
were  admissible. 

Rathbun  v.  White,  157  Cal.  248,  107  Pac. 
309;  Norfolk  k  A.  Terminal  Co.  v.  Morris, 
101  Va.  422,  44  S.  E.  719;  Bettman  v. 
Skinner,  113  Va.  24,  73  8.  E.  436;  Suther- 
land V.  Gent,  116  Va.  783,  82  S.  E.  718. 

Plaintiff's  failure  to  anticipate  the  negli- 
gence or  fault  of  the  defendant  acting 
through  its  agent  does  not  constitute  con- 
tributory negligence. 

Beach,  Contrib.  Neg.  2d  ed.  §  38;  Hazard 
Powder  Co.  v.  Volger,  7  C.  C.  A.  130,  12  U. 
S.  App.  665,  58  Fed.  152;  Marine  Ins.  Co.  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  41  Fed.  643. 

The  alleged  acts  of  negligence  occurred 
within  the  course  of  the  employment  of 
Norris,  and  therefore  his  acts  are  binding 
upon  the  corporation  regardless  of  the  in- 
structions the  defendant  company  may  hare 
given. 

Wilton  V.  Middlesex  R.  Co.  107  Mass.  108, 
9  Am.  Rep.  11 ;  Lake  Shore  &  M.  S.  R.  Co. 
V.  Brown,  123  111.  162,  5  Am.  St.  Rep.  610, 
14  K.  E.  197;  Higgins  v.  WateiVliet  Tump. 
&  R.  Co.  46  N.  Y.  23,  7  Am.  Rep.  293;  Illi- 
nois C.  R.  Co.  V.  Reedy,  17  111.  582;  Toledo, 
W.  &  W.  R.  Co.  V.  Harmon,  47  HI.  298,  96 
Am.  Dec.  489;  Shea  v.  Sixth  Ave.  R.  Co.  62 
N.  Y.  180,  20  Am.  Rep.  480;  Bryan  v.  Adler, 
97  Wis.  124,  41  L.R.A.  658,  65  Am.  St.  Rep. 
99,  72  N.  W.  368. 

The  so-called  newly  discovered  evidence 
presented  in  this  case  does  not  meet  the 
conditions  of  the  law  authorizing  the  court 
to  grant  a  new  trial  upon  this  ground. 

Wynne  v.  Newman,  75  Va.  811 ;  State  v. 
Betsall,  11  W.  Va.  703;  Halstead  v.  Horton, 
38  W.  Va.  727,  18  S.  E.  963;  Carder  v.  Bank 
of  West  Virginia,  34  W.  Va.  88,  11  8.  B. 
716;  Arthur  v.  Chavis,  6  Rand.  (Va.)  142; 
Smith  V.  McLain,  11  W.  Va.  664;  Corey  v. 
Moore,  86  Va.  721,  11  S.  E.  114;  De  Lima  v. 
Glassell,  4  Hen.  ft  M.  369;  Strader  v.  Goff, 
6  W.  Va.  257;  Lucas  v.  Locke,  11  W.  Va. 
81;  Nadenbousch  v.  Sliarer,  4  W.  Va.  203; 
L.R.A.1917F. 


State  V.  Booker,  ^8  W.  Va.  8,  69  S.  E.  295; 
State  V.  Stowers,  66  W.  Va.  198,  66  S.  E. 
I  323 ;  Jacobs  v.  Willlanis,  67  W.  Va.  377,  67 
'  S.  E.  1113;  SUte  v.  Huffman,  69  W.  Va. 
770,  73  S.  E.  292 ;  Sisler  v.  Shaffer,  43  W. 
Va.  771,  28  S.  E.  721. 

A  court  should  never  set  aside  a  verdict 
and  grant  a  new  trial  upon  the  ground  of 
after-discovered  evidence,  unless  the  evi- 
dence is  such  that  on  the  granting  of  a  new 
trial  its  production  ought  to  produce  a  dif- 
ferent result.  I 
Hall  V.  Lyons,  29  W.  Va.  410,  1  S.  E.  582 ; 
Field  V.  Com.  89  Va.  690,  16  S.  E.  865; 
Cody  V.  Conly,  27  Gratt.  313;  Traveler's 
Ins.  Co.  V.  Harvey,  82  Va.  949,  5  S.  E.  553 ; 
Lucas  V.  Locke,  11  W.  Va.  81;  Halstead  v. 
Horton,  38  W.  Va.  727,  18  S.  E.  953;  Bloss 
V.  Hull,  27  W.  Va.  503;  Farmers'  &  S.  Leaf 
Tobacco  Warehouse  Co.  v.  Pridemore,  55 
W.  Va.  451,  47  S.  E.  258. 

WUUams,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  was  employed  by  the  Ohio  Fuel 
Oil  Company  as  a  well  driller^  and  on  the 
30th  of  March,  1»)I4,  while  preparing  to 
measure  the  depth  of  the  well,  pr^aratory 
to  having  it  shot,  he  was  injured  by  an  aooi- 
dental  explosion  of  nitroglycerin,  and  in  an 
action  for  the  injury  recovered  a  verdict 
and  judgment  against  the  Marietta  Torpedo 
Company  for  $5,000.  By  this  writ  of  error 
it  seeks  reversal  of  the  judgment. 

Defendant  is  a  corporation  engaged  in 
manufacturing  nitrogylcerin  and  shooting 
oil  wells.  It  undertook  for  the  Ohio  Fuel 
Oil  Company  to  shoot  the  well  in  question, 
known  as  ''Jacob  Reynolds  well  No.  3.''  It 
sent  William  Norris,  one  of  its  employees, 
to  do  the  work.  He  arrived  at  the  well  in 
the  afternoon  of  March  30th  with  40  quarts 
of  nitrogylcerin  put  up  in  8-quart  cans.  The 
fluid  had  to  be  transferred  to  another  vessel, 
called  a  torpedo,  lowered  to  the  bottom  of 
the  well,  and  exploded.  This  process  is  un- 
derstood among^  oil  men  as  ''shooting"  a 
well.  Norris  brought  the  nitroglycerin  to 
the  well  in  a  spring  wagon,  left  it  about 
60  feet  from  the  engine  which  operated  the 
drill,  unhitched  his  horses  from  the  wagon, 
and  tied  them  at  a  point  farther  away.  It 
was  necessary  to  measure  the  depth  of  the 
well  to  ascertain  how  far  to  lower  the  tor- 
pedo before  exploding  it,  and  plaintiff  was 
assisting  in  making  the  necessary  prepara- 
tions to  take  the  measurement  when  he  was 
injured.  The  nitroglycerin  was  frozen,  and 
it  was  necessary  to  thaw  it  out  before  it 
could  be  put  into  the  torpedo.  It  is  proven, 
and  not  controverted,  that  the  usual  method 
of  thawing  it  is  to  immerse  the  cans  in 
water,  which  has  first  been  heated  to  a  tem- 
perature of   from   120'   to  160^     Plaintiff 
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and  Clark  McClain,  his  fellow  eervant,  got 
a  barrel  at  the  derrick,  which  stood  some 
distance  away  from  the  engine,  and  took  it 
to  the  engine  shed,  removed  a  board  from 
the  side  of  the  shed,  and  placed  the  barrel 
80  that  the  bottom  rested  partly  on  the  floor 
of  the  engine  shed  and  partly  on  a  board 
walk  on  the  outside,  but  on  the  same  level 
with  the  floor.  Norris  and  McClain  then 
got  some  pieces  of  steam  pipe  and  connected 
the  engine  with  the  barrel,  by  means  of  a 
joint  or  ell  extending  it  down  to  the  bottom 
of  the  barrel  for  the  purpose  of  heating  the 
water.  While  they  were  thus  engaged  plain- 
titl  says  he  filled  the  barrel  with  water  and 
went  to  the  derrick.  After  the  pipe  was 
arranged,  Norris  says  McClain  turned  the 
steam  into  the  barrel,  and  in  the  meantime 
he  went  to  his  wagon,  got  two  cans  of  nitro- 
glycerin, and  carried  them  down  to  the 
engine  and  placed  them  on  the  ground  be- 
tween the  barrel  and  a  large  water  tank 
near  by,  about  3  or  4  feet  from  the  barrel, 
and  about  2  feet  from  the  tank.  The  cans 
were  about  16  inches  long,  and  he  swears 
he  laid  them  down,  so  they  could  not  fall 
over,  and  then  examined  the  water.  Finding 
it  w^arm  enough,  he  says  he  told  McClain  to 
cut  off  the  steam  and  remove  the  pipe  from 
the  barrel,  and  immediatelv  returned  to  the 
wagon  to  get  more  nitroglycerin,  so  that 
he  could  thaw  it  all  at  one  time.  Just  as 
he  got  to  the  wagon  and  had  picked  up  two 
more  cans,  the  explosion  occurred  at  the 
engine  shed.  McClain  was  killed  instantly, 
and  plaintiff  was  severely  injured  by  it.  The 
only  eyewitnesses  to  what  occurred  about 
the  time  of  the  accident  are  plaintiff  and 
Norris.  They  differ  materially  on  the  vital 
point  as  to  whether  the  nitroglycerin  ex- 
ploded on  the  ground  or  in  the  barrel.  Ac- 
cording to  plaintiff's  testimony,  McClain 
was  at  ^e  derrick  and  returned  with  him 
to  the  engine  after  two  cans  had  been  placed 
in  the  barrel  of  water  and  while  the  steam 
was  still  escaping  into  it.  He  says  when 
he  got  back  to  the  engine  he  saw  two  cans 
of  nitroglycerin  suspended  in  the  barrel  by 
strings  or  pieces  of  rope,  tied  to  nails  driven 
in  the  top  of  the  barrel  staves,  and  noticed 
the  water  bubbling  up  in  the  barrel;  that 
lie  went  to  the  flywheel  of  the  engine,  and 
was  preparing  to  attach  some  clamps  to  it 
preparatory  to  unwinding  the  measuring 
line  to  get  the  depth  of  the  well;  that  he 
had  sent  McClain  around  to  the  tool  box, 
on  the  opposite  side  of  the  engine,  to  get 
a  wrench;  that  there  was  a  part  of  the 
clamp  he  did  not  understand,  and  just  as  he 
was  about  to  call  to  Norris,  who  was  then 
at  the  wagon,  to  ask  him  how  to  use  it,  the 
explosion  occurred.  Mr.  Norris  is  equally 
positive  in  his  testimony  that  he  did  not 
place  the  cans  in  the  barrel,  but  laid  them 
careiuliv  on  the  ground,  and  returned  to 
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the  wagon  to  get  two  more  cans,  in  order 
to  thaw  all  of  the  nitroglycerin  at  once; 
that  after  he  placed  the  cans  on  the  ground 
he  examined  the  water,  and  finding  it  of 
the  proper  temperature,  he  told  McClain  to 
cut  off  the  steam  and  take  the  pipe  out  of 
the  barrel;  that  he  had  attached  the  joint 
of  pipe  that  went  down  in  the  barrel  with 
his  hands;  and  tliat  McClain  was  discon- 
necting it  with  his  hands  as  he  was  return- 
ing to  the  wagon.  It  is  proven,  and  not 
denied,  that  Mr.  Norris  had  had  an  experi- 
ence in  the  dangerous  work  of  shooting  wells 
for  a  period  of  four  years,  and  in  that  time 
had  shot  about  four  hundred  wells;  that 
before  being  intrusted  with  this  hazardous 
work  he  had  had  an  experience  and  training 
in  the  factory  for  eight  years.  His  com- 
petency is  fiilly  proven,  and  according  to 
his  own  testimony  he  was  abundantly  cau- 
tious on  this  occasion.  But  there  is  no  evi- 
dence to  prove  what  knowledge  or  experi- 
ence, if  any,  McClain  had  with  respect  to 
the  degree  of  care  required  in  working 
about  so  dangerous  an  agency  as  nitrogly- 
cerin. 

The  plaintiff's  theory  is  that  the  cans 
were  immersed  in  the  barrel  of  cold  water 
and  the  steam  then  turned  into  it,  and  that 
the  action  of  the  steam  produced  such  com- 
motion in  the  water  as  to  cause  the  cans 
to  strike  against  each  other  or  against  the 
sides  of  the  barrel  with  sufficient  force  to 
produce  the  explosion.  On  that  theory,  to 
prove  which  there  is  ample  evidence  to  go 
to  the  jury,  defendant  is  liable,  for  it  is 
clearly  proven  that  such  method  of  tliawing 
nitroglycerin  is  unusual  and  dangerous,  and 
therefore  a  negligent  way  of  handling  it. 

On  tlie  other  hand,  defendant's  theory  is 
that  its  agent  Norris  was  careful  and  com- 
petent; that  he  was  very  careful  on  this 
occasion,  and  placed  the  two  cans  of  nitro- 
glycerin on  the  ground,  and  did  not  place 
them  in  the  barrel;  that  he  told  McClain  to 
cut  off  the  steam  and  disconnect  the  pipes, 
a  work  not  attended  with  any  danger ;  that 
the  explosion  was  caused  by  his  carelessly 
dropping  or  throwing  something  on  the  cans 
as  they  lay  upon  the  ground;  and  that  his 
act  being  the  act  of  plaintiff's  fellow  servant, 
it  is  not  liable.  Plaintiff  and  McClain  were 
fellow  servants,  both  being  employed  by  the 
Ohio  Fuel  Oil  Company,  and  neither  of  them 
was  a  fellow  servant  with  Norris.  He  was 
employed  by  defendant  and  sent  out  to  do 
a  particularly  dangerous  work.  Although 
plaintiff  admits  it  was  a  part  of  his  duty, 
according  to  the  custom  among  well  drillers, 
to  help  take  the  measurement  of  the  well 
and  prepare  the  water  for  thawing  the 
nitroglycerin,  it  was  no  part  of  his  duty,  to 
assist  in  handling  the  nitroglycerin  itself^ 
and  notwithstanding  he  says  he  saw  the  ni* 
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tn^lyesrin  is  tbe  barrel  and  the  water  in 
commotion,  he  is  not  chargeable  with  negli- 
gence^ because  he  says  he  did  not  know  that 
was  a  dangerous  way  to  thaw  it,  although 
he  does  say  he  never  saw  it  tbawed  in  that 
manner  before.  Knowledge  of  the  danger  is 
essential  to  charge  a  person  with  assump- 
tion of  its  rislc. 

There  is  ample  evidence  to  support  either 
theory  of  the  case,  but  it  is  very  conflicting. 
Plaintiff  and  defendant's  agent  Norris,  while 
they  agree  in  respect  to  many  unimportant 
matters,  are  equally  positive  in  their  wide- 
ly different  statements  respecting  the  vital 
fact  which  is  determinative  of  the  question 
of  n^ligence;  that  is,  did  the  explosion  oc^ 
cur  in  the  barrel  while  the  steam  from  the 
engine  was  flowing  into  it,  or  did  it  occur 
on  the  ground,  where  Norris  says  he  care- 
fully placed  the  cans  2  The  jury  alone  were 
authorized  to  detemune  this  vital  question 
from  the  conflicting  testimony^  and  in  view 
of  some  of  defendant's  instructions  which 
the  court  gave,  the  effect  of  which  was  to 
tell  the  jury  that  if  they  believed  defend- 
ant's theory  they  should  And  in  its  favor, 
it  is  very  clear  that  they  chose  to  accept 
plaintiff's  tlieory  of  the  case.  According 
to  plaintiff's  testimony,  McClain  could  not 
have  been  the  person  who  suspended  the 
cans  in  the  barrel;  for  he  swears  McClain 
was  with  him  at  the  derrick  and  returned 
with  him  to  the  engine  just  before  the  ex- 
plosion. 

The  court  instructed  the  jury  that  if  they 
believed  Norris  carried  the  two  cans  of  nitro- 
glycerin to  the  place  where  It  was  to  be 
thawed  and  carefully  laid  it  on  the  ground, 
and  while  he  was  away  they  were  exploded 
by  some  third  person,  or  by  some  other 
agency  over  which  he  had  no  control,  zhe 
defendant  was  not  liable.  It  also  instructed 
them  if  they  believed  from  the  evidence  the 
cause  of  the  explosion  was  wholly  a  patter 
of  conjecture  and  doubt  they  must  And  for 
the  defendant.  So  that,  in  reaching  their- 
verdict  the  jury  must  have  believed  plain- 
tiff^s  testimonv  and  disbelieved  the  testi- 
mony  of  Mr.  Norris. 

Plaintiff  was  permitted  to  amend  his  dec- 
laration, and  did  so  by  adding  thereto  Ave 
additional  counts,  and  by  enlarging  his 
damages  to  $20,000,  instead  of  $10,000,  as 
in  his  original  declaration:  and  the  over- 
ruling of  defendant's  demurrer  to  the  amend- 
ed declaration  is  assigned  as  error.  It  is 
insisted  that  it  in  effect  alleges  a  new  cause 
of  action.  The  amended  counts  simply  de- 
scribe with  more  particularity  the  manner 
in  which  the  injury  occurred  than  was  done 
in  the  original  declaration.  It  was  clearly 
no  departure  from  the  original  declaration, 
either  in  respect  to  th0  averments  of  de- 
fendant's duty  in  the  premises,  or  the  acts 
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of  nsgligence  complained  of.  The  amend- 
ment is  beneflcial  rather  than  prejudicial 
to  the  defendant,  because  it  more  certainly 
informs  it  of  the  particular  acts  of  negli- 
gence which  plaintiff  expected  to  prove.  In- 
creasing the  damages  certainly  constituted 
no  new  cause  of  action.  Courts  are  very 
liberal  in  allowing  a  plaintiff  to  amend  so 
long  as  there  is  no  departure  from  the 
original  cause  of  action.  There  is  no  de- 
parture in  this  case.  Increasing  the  amount 
of  damages  is  not  a  departure.  Bentley  v. 
Standard  F.  Ins.  Co.  40  W.  Va.  729,  23  S. 
E.  684;  Clarke  v.  Ohio  River  K.  Co.  39  W. 
Va.  732,  20  S.  E.  696;  and  Hoggs,  PI.  & 
Forms,  §  190,  note  5. 

Objection  was  made  to  the  testimony  of 
K.  K.  McCormick  and  W.  H.  Howard,  who 
were  examined  as  experts  concerning  the 
constituent  elements  of  nitroglycerin,  at 
what  temperature  it  froze,  and  what  would 
be  regarded  as  a  safe  method  of  thawing  it. 
The  former  was  a  school-teacher,  and  had 
studied  chemistry  in  a  laboratory  at  col- 
lege, and  the  latter  was  a  civil  engineer,  and 
had  superintended  construction  work  where 
dynamite  and  nitroglycerin  were  used  in 
blasting.  But  neither  had  had  any  actual 
experience  in  handling  it.  We  are  not  called 
upon  to  determine  whether  these  witnesses 
were  shown  to  possess  sufficient  knowledge 
to  entitle  them  to  give  their  opinions  as  ex- 
pertSy  for  the  reason  that  it  is  clear  their 
testimony  has  not  prejudiced  defendant.  Its 
own  witnesses  prove  that  the  method  which 
plaintiff  says  was  employed  to  thaw  the 
nitroglycerin  (and  which  the  jury  evidently 
found  to  be  the  fact)  was  dangerous.  Mr. 
Norris  himself  was  examined  conoerning  the 
danger  of  turning  steam  into  cold  water 
with  cans  of  nitroglycerin  in  it,  and  says 
it  was  considered  dangerous,  and  that  he 
never  did  it  on  any  occasion.  Mr.  Albert 
Oppenheim«  manager,  secretary,  and  treas- 
urer of  the  defendant  company,  testifled  in 
its  behalf.  In  the  course  of  his  testimony 
he  names  the  constituent  elements  of  nitro- 
glycerin, explains  the  method  employed  by 
his  company  in  its  manufacture,  and  said 
the  men  who  were  employed  to  handle  it 
were  carefully  instructed  as  to  how  it  should 
be  handled ;  that  when  a  man  is  sent  out  to 
shoot  a  well,  he  is  not  allowed  to  have  an- 
other man  to  assist  him;  that  a  second 
man  could  be  of  no  assistance.  He  also  stat- 
ed that  the  rule  to  be  observed  in  thawing 
nitroglycerin  was  to  immerse  it  in  water 
first  heated  to  a  temperature  of  120**  to 
160**.  John  R.  Kuhn  and  J.  E.  Hines,  both 
witnesses  for  defendant  and  experienced  oil 
well  shooters,  testified  to  the  same  effect. 
The  sanM  vital  fact  testified  to  by  plaintiff's 
witnesses,  whose  competency  is  questioned, 
being   proven   by   defendant's   expert   wit- 
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neaaeBi  it  follows  that  it  could  not  be  pre- 
judiced by  the  concurring  testimony  of  non- 
expert witnesses. 

Objection  was  made  to  the  introduction 
of  four  or  five  photographs  of  the  engine  and 
grounds,  taken  after  the  explosion  had  oc- 
curred, for  the  alleged  reason  they  were  not 
properly  identified,  or  proven  to  be  exact 
pictures  of  the  place.  Although  Henry  Vine- 
yard, who  took  the  photographs,  is  not  as 
positive  as  he  might  have  been  that  they 
were  the  sanu)  pictures  which  he  took,  be- 
cause he  says  they  had  been  out  of  his  hands 
for  a  while,  yet  he  says  they  appear  to  be 
the  same. 

He  was  asked: 

What  can  you  say  about  it?  Is  it  correct 
or  not? 

A.  It  looks  like  it  is  correct.  I  don't  see 
anything  wrong  with  it.  There  is  a  little 
scratched  place  here. 

Q.  Does  that  represent  the  ground  and 
scene  there  just  as  it  existed? 

A.  Yes,  sir. 

In  another  place  he  says:  '^I  have  no 
doubt  that  this  is  one  of  my  pictures,  al- 
though it  has  been  out  of  my  hands." 

He  identifies  in  the  picture  a  part  of  the 
water  tank  that  was  left  standing  after  the 
explosion.  Ross  Belt,  another  witness  for 
plaintiff,  identified  an  oil  barrel  lying  on  the 
ground,  shown  in  one  of  the  pictures,  which 
was  not  destroyed  by  tiie  explosion,  and 
which  he  says  he  saw  just  shortly  before 
the  explosion.  He  also  pointed  out,  on  one 
of  them,  the  bottom  of  tlie  barrel  that  had 
been  used  in  thawing  the  nitroglycerin,  and 
which,  he  taays,  had  the  staves  broken  off  by 
the  explosion  to  within  6  or  8  inches  of  the 
bottom.  We  think  this  testimony,  viewed 
in  connection  with  the  appearances  of  the 
photographs,  sufficiently  identifies  them, 
and  shows  that  they  are  true  photographs  of 
the  place  and  its  surroundings,  and  that 
they  were  taken  after  the  explosion.  They 
were  offered  simply  to  show  the  violence  of 
the  explosion  and  the  effect  it  produced  up- 
on the  engine  house  and  water  tank  near 
by.  They  furnished  no  evidence  upon  the 
vital  question  in  the  case,  but  were  admis- 
sible as  evidence  tending  to  prove  the  great 
force  of  the  explosion. 

Ross  Belt  was  at  the  engine  housfe  just  be- 
fore the  explosion,  and  was  about  150  yards 
away  at  the  instant  it  occurred.  He  was 
permitted  to  testify,  over  defendant's  objec- 
tion, that  the  greatest  injury  to  McClain's 
body  was  about  his  head:  that  the  front 
part  of  his  head  was  blown  off.  This  was  a 
proper  circumstance  to  go  to  the  jury  in 
support  of  plaintiff's  theory  and  in  refuta- 
tion of  defendant's.  If  the  explosion  had 
taken  place  on  the  ground  the  probability 
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is  the  greatest  injury  would  haTe  beea  dme 
to  the  lower  part  of  his  body. 

The  court  gave  six  iDstructioas  at  the 
request  of  plaintiff,  to  the  giving  of  each  of 
which  defendant  objected.  We  have  care- 
fully considered  them,  and  find  they  state 
the  law  applicable  to  the  ease.  Plaintiff's 
No.  3,  of  which  serious  complaint  is  made, 
reads  as  follows:  ''The  jury  are  farther  in- 
structed that  a  person  in  the  possession  or 
control  of  nitroglycerin  designed  to  be  used 
by  him  is  bound  to  the  highest  degree  of 
care  to  take  every  TeaBonable  precaution  to 
prevent  explosion." 

The  degree  of  care  required  in  handling  a 
dangerous  agency,  in  order  to  prevent  injury 
to  third  persons,  must  be  oommensurate  with 
the  apparent  danger,  because  no  less  degree 
of  care  would  be  reasonable.  Hence,  in  han- 
dling 80  dangerous  an  explosive  as  nitro- 
glycerin, a  very  high  degree  of  care,  as  com- 
pared with  the  caution  required  in  perform- 
ing a  less  dangerous  work,  is  only  reason- 
able oare.  The  term  "highest  degree  of 
care,"  as  used  in  tiie  instruction,  is  qualified 
by  the  phrase  that  follows  it,  "to  take  every 
reasonable  precaution  to  prevent  explosion." 
Handling  nitroglycerin  is  an  extremely  haz- 
ardous business,  and  requires  skill  and  a 
very  high  degree  of  care.  Morrison  v.  Ap- 
palachian Power  Co.  76  W.  Va.  608,  84  S. 
E.  506 ;  Mattson  v.  Minnesota  &  N.  W.  R.  Co. 
95  Minn.  477,  70  L.R.A.  603,  111  Am.  St. 
Rep.  483,  104  N.  W.  443,  5  Ann.  Cas.  498, 
18  Am.  Neg.  Rep.  511;  Sowers  v.  McManus, 
214  Pa.  244,  63  Atl.  601;  Pittsburgh,  C.  & 
St.  L.  R.  Co.  V.  Shields,  47  Ohio  St.  387, 
8  L.R.A.  464,  21  Am.  St.  Rep.  840,  24  N. 
E.  658;  Rush  v.  Spokane  Falls  &  N.  R.  Co. 
23^ Wash.  501,  63  Pac.  500.  In  defining 
what  is  reasonable  care  in  handling  nitro- 
glycerin and  dynamite,  some  of  the  fore- 
going authorities  use  the  term  "utmost 
degree  of  care,"  and  others  the  "highest 
degree  of  care." 

The  defendant  asked  for  sixteen  instruc- 
tions, all  of  which  were  given  except  three, 
designated  as  A,  Nos.  7  and  15.  A  was  a 
peremptory  instruction  to  find  for  the  de- 
fendant, and,  of  course,  was  properly  re- 
fused. No.  7  was  to  the  effect  that,  as  it 
was  proven  the  Ohio  Fuel  Oil  Company  had 
complied  with  the  act  of  the  legislature 
known  as  the  Workmen's  Compensation  Act 
(Code  1913,  chap.  15P  [§§  667-711]),  and 
plaintiff,  its  employee,  had  applied  for  and 
received  compensation  on  account  of  his  in- 
jury from  the  fund  provided  by  that  act, 
he  is  thereby  estopped  to  recover  in  this  ac- 
tion. We  have  recently  decided  the  question 
presented  by  this  instruction  adversely  to 
defendant's  contention,  in  Mercer  v.  Ott,  — 
W.  Va.  — ,  89  S.  fi.  952,  and  inasmuch  as 
the  question  here  presented  is  identical  with 
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tbe  one  ihiete  ^decidtd,  it  is  only  necessary 
to  refer  to  that  case. 

Plainiiff^s  injury  "iras  not  due  ta  the  negli- 
gence of  his  employer,  but,  according  to  the 
finding  of  the  jury,  to  the  negligence  of  de- 
fendant, an  independent  contractor  to  do  a 
particular  work.  The  Compensation  Act 
does  not  deny  right  of  action  to  a  workman 
for  injury  received  in  the  course  of  his  em- 
ployment, unless  the  negligence  19  that  of 
the  master,  or  such  for  which  the  master 
was  liable  at  tk«  common  law.  If  the  em- 
ployee is  injured  in  the  course  of  his  em- 
ployment he  is  entitled  to  compensation  out 
of  the  fund  whether  hifl  injury  was  ocea- 
sioned  by  the  negligence  of  the  master  or 
not;  if  occasioned  by  the  negligence  of  a 
third  person  his  H^t  to  compensation  out 
of  the  fund  is  not  thereby  affected,  nor  is 
his  right  of  action  against  mieh  third  per- 
son causing  the  injury  impaired.  The  provi- 
sion ot  the  act  is  somewhat  in  the  nature  of 
life  and  accident  insurance.  JThat  a  per- 
son may  be  protected  by  accident  insurance, 
and  at  the  same  time  have  right  of  action 
against  the  person  whose  n^ligerice  pro- 
duced the  accident  resulting  in  his  injury, 
is  well  settled. 

No.  16  woufld  have  told  the  jury  that  if 
they  found  from  the  evidence  the  defendant 
company  had  prescribed  certain  rules  to  be 
observed  by  its  agents  in  handling  nitro- 
glycerin, and  Norris  had  disobeyed  its  rules 
and  instructions,  and  thereby  caused  the  ex- 
plosion, it  was  not  liable  for  such  negligent 
act  of  its  agent.  This  is  not  the  law.  Nor- 
riB  was  defendant's  agent  to  perform  a  cer- 
tain work,  and  was  acting  within  the  scope 
of  his  authority  in  performing  the  act  which 
caused  plaintiff's  injury.  Hence  his  disobe- 
dience, if  he  did  fail  to  observe  the  rules  and 
instructions  prescribed  by  defendant  to  gov- 
ern his  conduct  in  performing  that  particu- 
lar work,  would  not  relieve  defendant  from 
liability.  Those  rules  were  defendant's  pri- 
vate instructions  to  its  agent,  and  there  is 
no  evidence  that  plaintiff  knew  what  they 
were,  and  he  could  not  be  said  to  have  as- 
sumed the  risk  of  their  violation.  Wilton  v. 
Middlesex  R.  Co.  107  Mass.  108,  9  Am.  Rep. 
11 ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Brown,  123 
ni.  162,  5  Am.  St.  Rep.  510,  14  N.  E.  197. 

"A  master  is  liable  in  a  civil  action  for 
injuries  occasioned  by  the  unlawful  act  of 
his  servants,  done  under  a  mistake  of  facta, 
or  a  mistake  of  judgment  upon  the  facts,  in 
the  course  of  the  business  of  the  master,  al- 
though the  servant  in  doing  the  act  departed 
from  the  isstruetioaiis  of  the  master."  •  Hig- 
gins  ▼.  Watervliet  Turnp.  &  R.  Co.  46  N.  Y. 
23,  7  Am.  Rep.  298. 

The  court's  refusal  to  set  aside  the  ver- 
dict as  being  exeessive,  and  on  the  ground 
L.R.A.1917F. 


of  after-discovered  evidence,  is  id  so  assigned 
as  error.  Plaintiff  was  severely  injured. 
The  doetor  who  attoided  him  says  there  were 
many  injuries  on  his  body,  some  of  them 
severe.  The  scalp  on  one  sMe  was  loosened 
from  the  skull,  and  his  hearing  in  one  ear 
was  entirely  destroyed.  He  was  rendered 
ttnconsoiouB*  and  remained  in  that  condition 
for  a  long  time,  was  taken  to  the  hospital 
at  Spencer  and  treated  there  for  about  five 
weeks  before  he  was  able  to  get  out.  In 
view  of  his  injuries,  we  cannot  say  the  ju- 
ry's assessment  is  exorbitant. 

The  after-discovered  evidence  relates  to 
the  presence  of  a  hole  in  the  ground  about 
the  point  where  defendant  contends  the  ex- 
plosion took  piace.  The  affidavit  of  Bert 
Bergwyn  states  that  on  the  SOth  of  March, 
a  short  time  after  the  explosion  took  place, 
while  working  around  the  place,  he  stepped 
in  a  hole  filled  with  mud  and  water,  and 
that  this  point  is  between  the  place  where 
the  water  tank  stood  and  the  engine  house. 
This  evidence  would  tend  to  locate  the  hole 
about  where  witness  Norris  says  he  placed 
the  cans  of  nitroglycerin  on  the  ground. 
Taken  in  connection  with  the  fact  proven 
that  the  bottom  portion  of  the  barrel  was 
seen  by  witness  Belt  after  the  explosion, 
showing  it  to  have  been  impossible  for  the 
explosion  to  take  place  in  the  barrel  and 
produce  the  hole  in  the  ground,  it  is  in- 
sisted that  the  evidence  is  very  material. 
In  the  first  place,  it  is  not  proven  the  hole 
was  produced  by  the  explosion.  Bergwyn 
does  not  say  it  was  not  there  before;  he  only 
says  he  did  not  see  it  before.  In  the  next 
place,  assuming  it  was  not  there  before  the 
explosion,  it  is  a  circumstance  in  no  wise 
conclusive,  and  Avould  tend  only  to  corrob- 
orate witness  Norris  and  contradict  plain- 
tiff, who  swears  positively  he  saw  the  cans 
in  the  barrel  only  a  minute  or  two  before 
the  explosion.  It  is  only  cumulative  in  char- 
acter, and  cannot  be  said  to  be  of  sufficient 
probative  value  to  be  likely  to  produce  a 
different  result  on  another  trial.  -Moreover, 
affiant  was  examined .  as  a  witness  for  de- 
fendant, and,  even  assuming  the  affidavits 
of  Mr.  Oppenheim,  Mr.  Goe,  and  of  the  mem- 
bers of  the  firm  of  Pendleton,  Mathews,  & 
Bell,  counsel  for  defendant,  are  sufficient  to 
show  due  diligence  in  procuring  evidence 
material  to  the  defense,  still  this  after-dis- 
covered evidence  is  not  of  sufficient  import- 
ance to  warrant  setting  aside  the  verdict. 
A  verdict  should  not  be  set  aside  to  let  in 
after-discovered  evidence  which  is  merely 
corroborative  or  contradictory  of  some  wit- 
ness, and  which  is  not  of  such  character  as 
the  court  can  see  ought  to  produce  a  differ- 
ent result  on  a  new  trial.  Sisler  v.  Shaffer, 
43  W.  Va.  769,  28  S.  E.  721,  and  Stewart  v. 
Doak  Bros   58  W.  Va.  172,  62  S.  E.  95. 
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"A  new  trial  will  not  be  granted  on  the 
ground  of  ftfter-disoovered  evidence  when  it 
does  not  appear  that  such  evidence  could 
not  have  been  discovered  by  due  diligence 
before  verdict,  nor  when  it  is  merely  cumu- 
lative, or  tends  to  contradict  or  discredit  a 
witness  on  the  former  trial,  and  is  not  de- 
cisive in  its  character.''     Carder  v. .  Bank 


of  West  Virginia,  34  W.  Va.  88,  11  8.  E. 
716. 

Other  assignments  are  goremed  by  the 
points  herein  decided. 

The  judgment  is  afllnned. 

Petition  for  rehearing  denied  April   10^ 

1917. 


MINNESOTA  SUPREME  COURT. 

STATE  OF  MINNESOTA  EX  REL.  SAM- 
UEL LACHTMAN,  Appt., 
v. 

JAMES   G.   HOUGHTON,  as  Inspector   of 
Buildings  of  Minneapolis,  Respt. 

(134  Minn.  226,  158  N.  W.  1017.) 

Municipal  corporations  —  ordinance  ^ 
validity. 

1.  Although  an  ordinance  adopted  under 
legislative  authority  is  presumed  to  be  valid, 
it  must  nevertheless  be  declared  invalid  if 
it  clearly  impairs  rights  guaranteed  by  the 
Constitution. 

For  other  cases,  see  Evidence,  II,  a;  Munic- 
ipal Corporations,  II,  c,  -},  a,  in  Dig. 
1-52  N.  S. 

Constitutional  law  —  restricting  use  of 
prov)erty. 

2.  The  use  which  the  owner  may  make  of 
his  property  is  subject  to  any  reasonable 
restrictions  and  regulations,  imposed  by  the 
legislative  power,  which  tends  to  promote 
the  public  welfare  or  to  secure  to  others  the 
rightful  use  and  enjoyment  of  their  own 
property;  but  only  such  use  of  property  as 
may  produce  injurious  consequences  or  in- 
fringe the  lawful  rights  of  others  can  be 
prohibited  without  violating  the  constitu- 
tional provisions  that  the  owner  shall  not 
be  deprived  of  his  property  without  due 
process  of  law,  nor  without  compensation 
first  paid  or  secured. 

For  other  cases,  see  Constitutional  Law,  II. 
h,  2;  Eminent  Domain,  III.  c,  1,  in  Dig. 
1-52  y.  8, 

Same  —  store  In  residential  district. 

3.  Prohibiting  the  owner  from  erecting  a 
store  building  upon  land  within  a  rcsiden- 
trial  district  cannot  be  sustained  as  a  legit- 
imate exercise  of  the  police  power,  and  is 
an  unlawful  invasion  of  the  rights  secured 
to  him  by  the  Constitution. 

For  other  cases,  see  Constitutional  Law,  IL 
c,  S,  in  Dig.  1-52  N.  S, 

(Hallam  and  Holt,  JJ.,  dissent.) 

(July  28,  1916.) 

Headnotes  by  Tatlob,  C» 

Note.  —  For    validity    of    public    restric- 
tion as  to  the  location  of  mercantile  busi- 
ness,   see    annotation    following   this    case, 
post,  1060. 
L.R.A.1917F. 


APPEAL  by  relator  from  a  Judgment  of 
the  District  Court  for  Hepinepin  County 
denying  a  writ  of  mandamus  to  compel  de- 
fendant to  issue  a  permit  for  tha  installa- 
tion of  electrical  appUaaoes  in  a  building 
erected  by  relator.    Reversed* 

The  facta  are  stated  in  the  Commisaia&er's 
opinion. 

Messrs.  George  B,  liOOiiAVd  and  M. 
Rose,  for  appellant: 

An  ordinance  establiflhing  a  residential 
section  and  prohibiting  therma  the  mainten- 
ance of  any  businesa  whatsoever  is  induced 
solely  by  ornamental  and  esthetic  considera- 
tions, and  is  an.aot  not  under  the  poliee 
power,  but  under  the  right  of  eminent  do- 
main. 

Quintin  v.  Bay  St.  Louis,  64  Miss.  483»  60 
Am.  Rep.  62,  1  So.  625;  Re  Chestnut  Street, 
118  Pa.  593,  12  Atl.  585;  Bostock  v.  Sams, 
95  Md.  400,  59  L.R.A.  282,  93  Am.  St.  Rep. 
394,  52  Atl.  665;  St.  X^ouis  v.  Dorr,  145 
Mo.  466,  42  L.R.A.  686,  68  Am.  St.  Rep. 
675,  41  S.  W.  1094,  46  S.  W.  976;  Welch  v. 
Swasey,  103  Mass.  364,  23  L.R.A.(N.S.) 
1160,  118  Am.  St.  Rep.  523,  79  N.  £.  745; 
Chicago  V.  Netcher,  183  111.  104,  48  L.R.A. 
261,  75  Am.  St.  Rep.  93,  55  N.  E.  707;  Com. 
V.  Boston  Adv.  Co.  188  Mass.  348,  69  L.R.A. 
817,  108  Am.  St.  Rep.  494,  74  N.  E.  601;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep<  636;  2 
DiU.  Mun.  Corp.  1058;  State  v.  Whitlock, 
149  N.  C.  542, 128  Am.  St.  Rep.  670,  63  S.  £. 
123,  16  Ann.  Cas.  765;  Varney  &  Green  v. 
Williams,  155  Cal.  318,  21  L.R.A.(N.S.)  741, 
132  Am.  St.  Rep.  88,  100  Pac.  867;  Curran 
Bill  Posting  &  Distributing  Co.  v.  Denver, 
47  Colo.  221,  27  L.R.A.(N.S.)  544,  107  Pac 
261;  Haller  Sign  Works  v.  Physical  Culture 
Training  School,  249  111.  436,  34  L.R.A. 
(N.S.)  998,  94  X.  E.  920;  Chicago  v.  Gin- 
ning System,  214  111.  628,  70  L.R.A.  230,  73 
N.  E.  1035,  2  Ann.  Cas.  892;  People  v. 
Green,  85  App.  Div.  400,  83  N.  Y.  Supp.  460; 
People  ox  rel.  Wineburgh  Adv.  Co.  v.  Mur- 
phy, 195  N.  Y.  126,  21  L.R.A.(N.S.)  735,  88 
N.  E.  17 ;  Passaic  v.  Paterson  Bill  Posting, 
Adv.  &  Sign  Painting  Co.  72  N.  J.  L.  285, 
111  Am.  St.  Rep.  676,  62  Atl.  267,  6  Ann. 
Cas.  995;  Bill  Posting  Sign  C6.  v.  Atlantic 
City.  71  N.  J.  L.  72,  58  Atl.  S42;  Cniwford 
▼.  Topeka,  51  Kan.  766,  20  liRJL.  692,  37 
Am.  St.  Rep.  323,  33  Paa  476;  St.  Louia  v. 
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HiU,  116  Mo.  627,  21  L.R.A.  226,  22  S.  W. 
861. 

The  attempted  rcstfiction  on  the  use  of 
plaintiff's  property  was  void. 

Buffalo  V.  Chadeayne,  134  K  Y.  163,  31 
N.  E.  443 ;  Lowell  v.  Archambault,  189  Mass. 
70, 1  L.R.A. (X.S.)  458,  75  N.  E.  65;  Dainese 
V.  Cooke  (Dainese  v.  Public  Works)  91  U.  S. 
580,  23  L.  ed.  251 ;  Barre  v.  Perry,  82  Vt. 
301,  73  Atl.  577;  Dobbins  v,  Los  Angeles, 
195  V.  S.  223,  41>  L.  ed.  169,  25  Sup.  Ct. 
Rep.  18;  Gallagher  v.  Flury,  99  Md.  181,  57 
Atl.  672;  Old  Colony  ^  F.  River  R.  Co.  v. 
Pl^'mouth  County,  14  Gray,  155;  Pumpelly 
V.  Green  Bay  &  M.  Canal  Co.  13  Wall.  166, 
20  L.  ed.  567 ;  Stockdale  v.  Rio  Grande  West- 
ern R.  Co.  28  Utah,  201,  77  Pac.  849;  1 
Lewis,  Em.  Dom.  §§  56,  65,  141,  226;  St. 
Louis  V.  Hill,  116  Mo.  527,  21  L.R.A.  226,  22 
S.  W.  861 ;  State  v.  Chicago,  M.  &  St,  P.  R. 
Co.  36  Minn.  402,  31  N.  W.  365;  Woodruff  v. 
Glendale,  26  Minn.  78,  1  N.  W.  581;  State 
V.  Bnig^erman,  31  Minn.  493,  18  N.  W.  454; 
Louisville  &  N.  R.  Co.  v.  Central  Stock 
Yards  Co.  212  U.  B.  132,  144,  53  L.  ed.  441, 
446,  20  Sup.  Ct.  Rep.  246:  Ash  v.  Cummings, 
50  N.  H.  591 ;  Moody  v.  Jacksonville,  T.  &  K. 
W.  R.  Co.  20  Fla.  597 ;  Ex  parte  Martin,  13 
Ark-.  198,  58  Am.  Dec.  321;  Chapman  v. 
Gates,  54  K.  Y.  l.?2;  Connecticut  River  R. 
Co.  V.  Franklin  County,  127  Mass.  50,  34 
Am.*  Rep.  338;  Langford  v.  Ramsev  County, 
16  Minn.  375,  Gil.  333. 

Messrs.  C.  I>.  Gould  and  R.  S.  Wlggiii, 
for  respor»f1cnt: 

Express  legislative  authority  to  pass  the 
ordinance  in  question  was  conferred  by  stat- 
ute. 

People  ex  rel.  Keller  v.  Oak  Park,  266  111. 
365,  107  N.  E.  636;  State,  Consolidated 
Traction  Co.  Prosecutor  v.  Elizabeth,  58  N. 
J.  L.  619,  32  L.R.A.  170,  34  Atl.  146;  State 
ex  rel.  Krittenbrink  v.  Withnell,  91  Neb. 
301,  40  L.R.A. (N.S.)  898,  135  N.  W.  376; 
State  V.  Barge,  82  Minn.  256,  53  L.R.A.  428, 
84  N.  W.  911 ;  State  v.  Taubert,  126  Minn. 
371,  148  N.  W.  281;  Twin  City  Separator 
Co.  v.  Oliicago,  M.  A  St.  P.  R.  Co.  118  Minn. 
491;  2  Dill.  Mun.  Corp.  §  591;  Ex  parte 
Haskell,  112  Cal.  412,  32  L.R.A.  627,  44  Pac. 
725;  Cronin  r.  People,  82  N.  Y.  318,  37  Am. 
Rep.  564;  Bacon  v.  Walker,  204  U.  8.  317,  61 
L.  ed.  502,  27  Sup.  Ct.  Rep.  289 ;  West  Con- 
shohocken  v.  Conshohocken  Electric  Light  & 
P.  Co.  29  Pa.  Super.  Ct.  Rep.  7. 

No  person  can  acquire  a  vested  right  to 
enter  into  or  continue  in  an  occupation  sub- 
ject to  regulation  under  the  police  power, 
and  this  business  being  one  which,  by  ex- 
press legislative  enactment,  was  subject  to 
regulation  under  the  police  power,  relator 
cannot  acquire  any  vested  right  by  the  issu- 
ance of  a  permit. 

State  V.  Hovorka,  100  Miim.  249,  8  L.R.A. 
L.R.A.1917F. 


(N.S.)  1272,  110  N.  W.  870,  10  Ann.  Caa. 
398;  People  v.  Schafran,  168  Mich.  324,  134 
N.  W.  29;  Cole  v.  Culbertson,  86  Xeb.  160, 
125  N.  W.  287;  Salem  v.  Maynes.  123  "Nfass. 
372;  Knoxville  v.  Bird,  12  Lea,  121,  47  Am. 
Rep.  326;  Northern  P.  R.  Co.  v.  Minnesota, 
208  U.  S.  583,  52  L.  ed.  630,  28  Sup.  Ct.  Rep. 
341;  Boston  Beer  Co.  v.  Massachusetts,  97 
U.  S.  25,  24  L.  ed.  989;  Butchers'  Union  S. 
H.  &  L.  S.  L.  Co.  v.  Crescent  City  L.  S.  L.  & 
S.  H.  Co.  Ill  U.  S.  746,  28  L.  ed.*585,  4  Sup. 
Ct.  Rep.  652;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
L'Hote  V.  New  Orleans,  177  U.  S.  598,  44  L. 
ed.  904,  20  Sup.  Ct.  Rep.  788;  Reinman  v. 
Little  Rock,  237  U.  S.  171,  59  L.  ed.  900,  35 
Sup.  Ct.  Rep.  511. 

The  police  power  is  gradually  being  broad- 
ened to  include  evervthins:  conducive  to  the 
public  welfare  and  public  convenience. 

State  V.  Chicago,  M.  &  St.  P.  R.  Co.  114 
Minn.  122,  33  L.R.A. (N.S.)  494,  130  N.  W. 
545,  Ann.  Cas.  1912B,  1030;  Chicago,  M.  &. 
St.  P.  R.  Co.  V.  Minneapolis,  115  Minn.  460, 
51  L.R.A.  (N.S.)  230,  133  N.  W.  169,  Ann. 
Cas.  1912D,  1029;  Eubank  v.  Richmond,  226 
U.  S.  137,  57  L.  ed.  156,  42  L.R.A. (N.S.) 
1123,  33  Sup.  Ct.  Rep.  76,  Ann.  Cas.  1914B, 
102;  Welch  v.  Swasoy,  214  U.  S.  91,  53  L. 
od.  923,  29  Sup.  Ct.  Rep.  507;  Hudson  Coun- 
ty Water  Co.  v.  McCarter,  209  U.  S.  349,  62 
L.  ed.  828,  28  Sup.  Ct.  Rep.  529,  14  Ann. 
Cas.  500;  Noble  State  Bank  v.  Haskell,  219 
U.  S.  104,  55  L.  ed.  312,  32  L.RA.(N.S.) 
1062,  31  Sup.  Ct.  Rep.  186,  Ann.  Cas. 
1012A,  487;  Bacon  v.  Walker,  204  U.  S.  311, 
51  L.  ed.  499,  27  Sup.  Ct.  Rep.  289;  Schmid- 
inger  v.  Chicago,  226  U.  S.  578,  57  L,  ed.  364, 
33  Sup.  Ct.  Rep.  182,  Ann.  Cas.  1914B,  284; 
State  ex  rel.  Krittenbrink  v.  Withnell,  91 
Neb.  101,  40  L.R.A. (N.S.)  898,  135  N.  W. 
376;  Re  Montgomery,  163  Cal.  457,  125  Pac. 
1070,  Ann.  Cas.  1914 A,  130;  Ex  parte  Hada- 
check,  165  Cal.  416,  L.R.A.1916B,  1248,  132 
Pac.  584;  Ex  parte  Quong  Wo,  161  Cal.  220, 
118  Pac.  714;  Cochran  v.  Preston,  108  ^Id. 
220,  23  L.R.A. (N.S.)  1163,  129  Am.  St.  Rep. 
432,  70  Atl.  113,  15  Ann.  Cas.  1048;  State  v. 
Gurry,  121  Md.  534,  47  L.R.A. (N.S.)  1087, 
88  Atl.  546,  Ann.  Cas.  191J5B,  957;  People  ex 
rel.  Busching  v.  Ericsson,  203  111.  368,  L.R.A. 
1915D,  607,  106  N.  E.  315,  Ann.  Cas.  1915G, 
183;  People  ex  rel.  Keller  v.  Oak  Park,  266 
111.  365,  107  N.  E.  636;  State  v.  Taubert,  126 
Minn.  371,  148  N.  W.  281. 

Ordinances  are  presumed  to  be  valid,  and 
are  not  to  be  set  aside  by  the  courts  unless 
the  invalidity  is  clear;  and  the  burden  of 
showing  their'  invalidity  is  upon  the  person 
attacking  the  ordinance. 

State  V.  Taubert,  supra;  People  ex  rel. 
Keller  v.  Oak  Park,  266  111.  365,  107  N.  E. 
636 ;  State  ex  rel.  Krittenbrink  v.  Withnell, 
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91  Neb.  101,  40  I,.R.A.(N.S.)  8»8, 135  N.  W. 
376. 

Taylor,  C,  filed  the  following  opinion  e 

The  relator  owns  two  lots  on  Fourteenth 
avenue  south  in  the  city  of  Minneapolis,  and, 
on  August  12, 1915,  procured  from  the  build- 
ing inspector  of  that  city  a  permit  lor  the 
erection  of  a  small  one-story  store  building 
thereon.  Immediately  thereafter,  he  con- 
tracted with  the  Hennepin  Lumber  Company 
to  erect  the  building,  and  also  executed  to 
Aaron  Rudoy  a  lease  of  the  building  so  to  be 
erected  for  a  term  of  two  years  for  use  as  a 
store.  Pursuant  to  the  contract  and  before 
August  20,  1915,  the  contractor  b^an  ex- 
cavating for  the  building  and  delivered  some 
materials  therefor  upon  the  premises.  On 
August  20,  1915,  the  city  council  passed  an 
ordinance  establishing  a  residential  district 
which  provided  that  "no  person  shall  here- 
after erect  within  said  district  any  building 
except  those  used  for  residence  purposes,  in- 
cluding duplex  and  double  houses,  flats,  tene- 
ment and  apartment  houses,  and  there  are 
hereby  prohibited  within  said  district  the 
erection  and  maintenance  of  hotels,  stores, 
factories,  warehouses,  dry  cleaning  plants, 
public  garages  or  stables,  or  any  industrial 
establishment  or  any  business  whatsoever." 

The  relator's  property  was  within  the 
residential  district  so  established,  and,  at 
the  same  meeting  at  which  the  ordinance 
was  adopted,  the  city  council,  by  motion,  di- 
rected the  building  inspector  to  revoke  the 
permit  issued  to  him  for  the  erection  of 
the  store  building.  It  does  not  appear  that  the 
building  inspector  took  any  action  toward 
revoking  the  permit,  and  the  relaitor  ct)m- 
pleted  the  building  ready  for  the  installation 
of  wires  and  other  appliances  for  lighting  it 
by  electricity.  The  ordinances  of  the  city 
prohibit  the  installation  of  such  appliances 
without  a  permit  therefor  from  the  building 
inspector,  and  relator  applied  to  him  for 
such  permit.  He  refused  to  issue  it  upon  the 
sole  ground  that  the  erection  and  mainten- 
ance of  a  store  building  was  prohibited  by 
the  ordinance  above  quoted.  Thereupon  re- 
lator sought  to  compel  the  issuance  of  the 
permit  by  mandamus.  The  district  court 
rendered  judgment  against  him  and  he  ap- 
pealed. 

Relator  contends  that  the  ordinance  in- 
fringes the  provision  of  the  state  Constitu- 
tion prohibiting  the  taking  or  damaging  of 
private  property  for  public  use  without 
compensation,  and  the  provision  of  the 
United  States  Constitution  prohibiting  the 
state  from  depriving  any  person  of  his 
property  without  due  process  of  law;  also, 
that  when  he  obtained  his  permit  and  be- 
gan construction  thereunder  he  acquired  a 
vested  right  to  erect  and  maintain  his 
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buildinf  which  could  not  be  impaired  by  an 
ordinance  adopted  thereafter.  Respondent 
contends  that  the  ordinance  was  enacted 
under  the  police  power  of  the  state  and  is 
a  proper  exercise  of  that  power. 

The  city  had  legislative  authority  for 
adopting  the  ordinance  (Gen  Stat.  1013,  §§ 
1581-1585) ;  and  the  question  presented  is 
whether  it  violates  rights  secured  to  prop- 
erty owners  by  the  Constitution,  or  wheth- 
er it  can  be  sustained  as  a  legitimate  ex- 
ercise of  the  police  power.  It  ia  presumed 
to  be  valid  and  will  not  be  declared  invalid 
unless  it  clearly  transgresses  some  consti- 
tutional inhibition.  The  legislature  has 
power  to  regulate  and  restrict  the  manner 
in  which  the  owner  may  make  use  of  his 
property  so  far  as  may  be  neoeesary  for  the 
general  welfare;  but  such  regulations  and 
restrictions  must  tend  in  some  degree  to 
prevent  harm  to  the  public  or  to  promote 
the  common  good,  and  must  not  unreason- 
ably impair  or  abridge  his  property  rights. 
In  State  ex  rel.  Seek  v.  Wagener,  77 
Minn.  483,  46  LJl.A.  442,  77  Am.  St.  Rep. 
681,  80  N.  W.  633,  778,  1134,  in  which  the 
validity  of  the  statute  regulating  the  busi- 
ness of  persons  selling  agricultural  prod* 
ucts  on  commission  was  upheld,  it  is  said*. 
"The  term  'police  power,'  as  understood  in 
American  constitutional  law,  means  simply 
the  power  to  impose  such  restrictions  jupon 
private  rights  as  are  practically  necessary 
for  the  general  welfare  of  all.  Rippe  v. 
Becker,  56  Minn.  100,  22  L.R.A.  857,  57 
N.  W.  331.  And  it  must  be  confined  to  such 
restrictions  and  burdens  as  are  thus  neces- 
sary to  promote  the  public  welfare;  or,  in 
other  worda,  to  prevent  the  infiiction  of 
public  injury.  StJeite  v.  Chicago,  M.  &  St. 
P.  R.  Co.  68  Minn.  381,  38  L.R.A.  672,  64 
Am.  St.  Rep.  482,  71  N.  W.  400.  And  in  the 
exercise  of  its  police  powers  a  state  is  not 
confined  to  matters  relating  strictly  to  the 
public  health,  morals,  and  peace,  but,  as 
has  been  said,  there  may  be  interference 
whenever  the  public  interests  demand  it; 
and  in  this  particular  a  large  discretion  is 
necessarily  vested  in  the  legislature^  to  de- 
termine not  only  what  the  interests  of  the 
public  require,  but  what  measures  are  neces- 
sary for  the  protection  of  such  interests. 
Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499.  If,  then,  any 
business  becomes  of  such  a  character  as  to 
be  sufficiently  affected  with  public  interest, 
there  may  be  a  legislative  interference  and 
regulation  of  it  in  order  to  secure  the  gen- 
eral comfort,  health,  and  prosperity  of  tlie 
state,  provided  the  measures  adopted  do  not 
conflict  with  constitutional  provisions,  and 
have  some  relation  to,  and  some  tendenev 
to  accomplish,  the  desired  end.  The  sub- 
jects which  may  be  legislated  upon  are,  of 
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necessity,  continually  arising  as  business 
increases  and  new  phases,  conditions,  and 
methods  appear.  The  development  of  the 
law  relating  to  the  proper  exercise  of  the 
police  power  of  the  state  clearly  demon- 
strates that  it  is  very  broad  and  comprehen- 
sive, and  is  exercised  to  promote  the  general 
welfare  of  the  state,  as  well  as  its  health 
and  comfort." 

It  is  well  settled  that  under  this  power 
cities  may  regulate  and  control  the  con- 
struction of  buildings  in  the  interest  of 
health  and  safety  and  for  the  purpose  of 
guarding  against  fires,  and  to  accomplish 
this  end  may  prohibit  the  erection  of  any 
building  without  first  obtaining  a  permit 
therefor.  To  promote  the  general  well-be- 
ing, cities  may  also  prescribe  districts  with- 
in which  no  business  or  occupation  of  a  nox- 
ious or  offensive  character,  or  which  tends 
to  interfere  with  the  comfort  and  prosperity 
of  others  may  be  carried  on.  The  dividing 
line  between  restrictions  which  may  be  law- 
fully imposed  under  the  police  power  and 
those  which  invade  the  rights  secured  to  the 
property  owner  by  the  constitutional  provi- 
sions that  his  property  shall  not  be  taken 
or  damaged  without  compensation,  nor  he 
be  deprived  of  it  without  due  process  of 
law,  has  never  been  distinctlv  marked  out. 
and  probably  cannot  be.  As  different  cases 
arise,  the  courts  determine  from  the  facts 
and  circumstances  of  the  particular  case 
whether  it  falls  upon  one  side  or  the  other 
of  the  line.  The  rule  governing  the  exercise 
of  the  police  power  and  defining  the  duty 
of  the  courts  in  respect  thei'eto  is  stated  in 
general  terms  in  State  v.  Chicago,  M.  &  St. 
P.  R.  Co.  supra,  as  follows:  "While  the 
police  power  of  the  state  is  a  very  extensive 
one,  it  is  not  without  limits.  A  law  enacted 
in  the  exercise  of  the  police  power  must  be 
a  police  regulation  in  fact.  If  it  will  not 
conduce  to  any  legitimate  police  purpose,  or 
if  it  amounts  to  an  arbitrary  and  unwar- 
ranted interference  with  the  right  of  the 
citizen  to  pursue  any  lawful  business,  the 
courts  have  a  right,  and  it  is  their  duty,  to 
declare  the   law   unconstitutional.'' 

Of  the  cases  cited  by  the  city  as  support- 
ing its  contention  that  the  erection  of  store 
buildings  in  residential  districts  may  be 
prohibited  under  the  police  power,  the  fol- 
lowing are  the  most  nearly  in  point:  In 
Re  Montgomery,  163  Cal.  457,  125  Pac. 
1070,  Ann.  Cas.  1»14A,  ISO,  Montgomery 
had  been  convicted  of  maintaining  a  lumber 
yard  in  a  residence  district  of  the  city  of 
Los  Angeles  in  violation  of  an  ordinance 
which  enumerated  several  industrial  dis- 
tricts, declared  the  remainder  of  the  city 
to  be  a  residence  district,  and  prohibited  es- 
tablishing or  maintaining  within  the  resi- 
dence district,  "any  stone  crtisher,  rolling 
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mill,  machine  shop,  planing  mill,  carpet- 
beating  establishment,  hay  barn,  woodyard, 
lumber  yard,  public  laundry,  or  washhouse." 
The  court  did  not  discuss  the  constitutional 
question  further  than  to  say  that  the  or- 
dinance had  been  held  constitutional  in  Ex 
parte  Quong  Wo,  161  Cal.  220,  118  Pac.  714, 
and  that  what  was  there  said  applied  with 
equal  force  to  this  case.  Turning  to  the 
case  cited  we  find  an  extended  discussion  of 
the  question  and  of  the  cases  in  that  state 
and  elsewhere  bearing  thereon;  and  that  the 
decision  was  placed  upon  the  ground  that 
the  occupations  enumerated  in  the  ordi- 
nance were  proper  matters  for  police  regula- 
tion in  the  interest  of  the  health,  safety, 
and  comfort  of  the  people  of  the  eity.  The 
court  said:  "The  design  of  the  ordinance 
here  involved  undoubtedly  was  to  protect 
such  portions  of  the  city  of  Los  Angeles  as 
are  devoted  principally  to  residence  pur- 
poses from  the  dangers  and  discomfort  at- 
tendant upon  the  operation  of  certain  kinds 
of  business  which,  while  not  necessarily  nui- 
sances per  se,  have  always  been  recognized 
as  proper  subjects  of  police  regulation.  We 
do  not  feel  warranted  in  saying  that,  as  to 
public  laundries  and  washhouses,  the  con- 
clusion of  the  city  council  was  clearly  un- 
reasonable." 

People  ex  rel.  Keller  v.  Oak  Park,  266  111. 
865,  107  N.  E.  036,  involved  an  ordinance 
prohibiting  the  erection  or  maintenance  of  a 
public  automobile  garage  within  certain 
districts.  The  court  considered  the  rule 
which  applied  to  livery  stables  and  similar 
kinds  of  business  applicable,  and  held  the 
ordinance  constitutional,  saying  "that  while 
a  garage  is  not  a  nuisance  per  se,  it  is  of 
such  character  that  it  becomes  a  nuisance 
when  conducted  in  particular  localities  and 
under  certain  conditions,  and  that  it  was 
lawful  for  the  legislature  to  confer  author- 
ity upon  cities  to  direct  its  location.'* 

In  People  ex  rel.  Friend  v.  Chicago,  261 
til.  16,  49  L.R.A.(N.S.)  438,  103  N.  E.  609, 
Ann.  Cas.  1915A,  292  (not  cited),  the  same 
court  had  under  consideration  an  ordinance 
of  the  city  of  Chicago  prohibiting  the  erec- 
tion of  a  retail  store  in  anv  block  in  which 
all  the  buildings  were  used  exclusively  for 
residence  purposes,  and  said: 

"An  act  of  the  legislature  which  deprives 
the  citizen  of  his  liberty  or  property  rights 
cannot  be  sustained  under  the  police  power 
unless  the  public  health,  comfort,  safety,  or 
welfare  demands  such  enactment  (Ruhstrat 
V.  People,  185  111.  183,  49  L.R.A.  181.  76 
Am.  St.  Rep.  30,  57  N.  E.  41,  12  Am.  Crim. 
Rep.  453;  Bailey  v.  People,  190  111.  28,  54 
L.R.A.  838,  83  Am.  St.  Rep.  116,  60  N.  E. 
98;  Bassette  v.  People,  193  HI.  334,  56 
L.R.A.  558,  62  N.  E.  215) ,  and  there  must  be 
some  logical  connection  between  the  object 
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to  be  accomplished  by  such  legislfrtion  and 
the  means  prescribed  to  accomplish  that 
end.  The  owner  oi  property  has  the  consti- 
tutional eight  to  make  any  use  of  it  he  de- 
sires, so  long  as  he  does  not  endanger  or 
threaten  the  safety,  health,  and  comfort,  or 
general  welfare,  of  the  public.  This  right 
cannot  be  wholly  taken  away  or  limited  by 
the  state  except  in  so  far  as  it  may  become 
necessary  for  individual  rights  to  yield  to 
the  higher  and  greater  law  of  the  best  in- 
terest of  the  public  Hall«r  Sign  Works  v. 
Phyaical  Culture  Training  School,  249  IlL 
436,  34  L.R.A.(N.S.)   908,  94  N.  E.  920. 

''There  is  nothing  inherently  dangerous 
to  the  health  or  safety  of  the  public  in  con- 
ductiug  a  retail  store.  It  may  be  that  in 
certain  exdusively  residential  districts  the 
owners  of  residence  property  would  prefer 
not  to  have  any  retail  stores  in  such  blocks ; 
but  if  such  be  the  case,  it  manifestly  arises 
solely  from  esthetic  considerations,  discon- 
nected  entirely  from  any  relation  to  the 
public  health,  morals,  comfort,  or  general 
welfare.  Legislation,  either  by  the  state  or 
by  municipal  corporations,  which  interferes 
with  private  property  rights  or  personal 
liberty,  cannot  be  sustained  for  purely  es- 
thetic purposes." 

The  court  ordered  the  issuance  of  a  per- 
mit for  the  erection  of  the  store  building. 
State  ex  rel.  Krittenbrink  v.  Withnell,  91 
Neb.  101,  40  L.R.A.(N.S.)  898,  135  N.  W. 
376,  involved  an  ordinance  of  the  city  of 
Omaha  forbidding  the  construction  of  a 
brick  kiln  within  the  city.  The  court 
pointed  out  that  a  brick  kiln  could  hecome 
80  offensive  as  to  be  a  nuisance,  and  said: 
*'\Mien  the  entire  record  is  considered,  the 
evidence  does  not  justify  a  finding  that  the 
ordinance  in  question  has  no  relation  to  the 
public  health,  safety,  or  welfare,  or  that  it 
.  .  .  amounts  to  an  unconstitutional  in- 
vasion of  relator's  individual  rights." 

Tlie  city  also  cites  a  number  of  cases 
which  involved  regulations  as  to  saloons, 
slaughter  houses,  livery  stables,  fire  limits, 
the  height  of  buildings,  etc.,  and  which  de- 
fine the  extent  of  the  police  power  in  broad 
general  terms,  and  announce  the  well-settled 
rule  that  statutes  and  ordinances  are  pre- 
sumed to  be  valid,  but  cites  no  case,  and  we 
have  found  none,  holding  that  the  legisla- 
ture, in  the  exercise  of  the  police  power, 
may  prohibit  the  erection  of  an  ordinary 
store  building  in  a  residential  district. 
This  precise  question  has  seldom  arisen,  but 
cases  similar  in  principle,  are  numerous. 

In  the  so-called  billboard  cases,  it  has 
uniformly  been  held  that  statutes  or  ordi- 
nances prohibiting  the  owner  from  erecting 
upon  hie  property  billboards  or  other  struc- 
tures for  advertising  purposes  cannot  be 
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sustained  under  the  police  power,  and  are 
yoid  as  an  unwarranted  invasion  of  prop- 
e^rty  righta.  Haller  Sign  Works  v.  Physical 
Culture  Training  School,  249  111.  436,  34 
L.R.A.(N.S.)  998,  94  N,  E.  920;  Passaic  v. 
Paterson  Bill  Posting  Adv.  &  Sign  Painting 
Co.  72  N.  J.  L.  285,  111  Am.  St.  Rep.  676, 
62  Atl.  207,  5  Ann.  Cas.  995;  Varney  & 
Green  y.  Williams,  155  Cal.  318,  21  L.R.A. 
(N.S.)  741,  132  Am.  St.  Rep.  88,  100  Pac. 
867;  People  e.x  rel.  Wineburgh  Adv.  Co.  v. 
Murphy,  195  N.  Y.  126,  21  L.RA.(X.S.) 
735,  88  X.  E.  17;  Crawford  v.  Topeka,  61 
Kan.  756,  20  L.R.A.  692,  37  Am.  St.  Rep. 
323,  33  Pac.  470;  State  v.  Whitlock,  149  X. 
C.  642,  128  Am.  St.  Rep.  670,  66  S.  E.  123, 
16  Ann.  Cas.  765;  Bryan  v.  Chester,  212  Pa. 
259,  108  Am.  St.  Rep.' 870,  61  Atl.  894;  Com. 
V.  Bx)ston  Adv.  Co.  188  Mass.  348,  69  L.R.A. 
817,  108  Am.  St.  Rep.  494,  74  X.  E.  601; 
Cur  ran  Bill  Posting  &  Distributing  Co.  y. 
Denver,  47  Colo.  221,  27  L.R.A.(N.S.)  544, 
107  Pac.  261. 

The  cases  are  equally  unanimous  that  re- 
strictions upon  the  use  of  property  cannot 
be  imposed  under  the  police  power  for  pure- 
ly esthetic  considerations.  Haller  Sign 
Works  v.  Physical  Culture  Training  School, 
249  111.  436,  94  N.  E.  920,  and  note  ap- 
pended to  report  of  that  case  in  34  L.R.A. 
(N.S.)   908. 

In  St.  Louis  V.  Hill.  116  Mo.  527,  21 
L.R.A.  226,  22  S.  W.  861,  the  city  required 
all  buildings  fronting  upon  a  boulevard 
therein  to  be  set  back  40  feet  from  the 
street  line.  The  law  authorizing  the  ordi- 
nance was  held  void  as  taking  private  prop- 
erty without  due  process  of  law  and  without 
compensation. 

In  St.  Louis  y.  Dorr,  145  Mo.  466,  42 
L.R.A.  686,  68  Am.  St.  Rep.  675,  41  S.  W. 
1094,  46  S.  W.  976,  defendants  were  prose- 
cuted for  carrying  on  a  confectionery  busi- 
ness in  violation  of  an  ordinance  of  the  city 
of  St.  Louis  which  provided  that  the  houses 
fronting  on  Washington  boulevard  "shall  be 
used  as  residences  only,  and  no  business 
avocations  whatever  shall  be  allowed  to  be 
followed  in  same.''  The  ordinance  was  held 
yoid  on  two  groundsi — that  it  was  an  un- 
warranted invasion  of  private  property 
rights,  and  that  the  legislative  act  authoriz- 
ing it  was  an  attempt  to  amend  the  charter 
of  the  city  in  a  manner  forbidden  by  the 
Constitution. 

In  WillJBon  y.  Cooke,  54  Colo.  ^20,  44 
L.R.A.(X.S.)  1030,  130  Pac.  828,  an  ordi- 
nance of  the  cil^  of  Denver  prohibited  the 
erection  of  store  buildings,  factories,  hotels, 
etc.,  in  any  block  within  a  designated  dis- 
trict without  the  written  consent  of  a  ma- 
jority of  the  owners  of  the  property  in  the 
block  fronting  on  the  same  street,  and  pro- 
vided that  whenever  50  per  cent  of  such  lots 
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were  unproYed,  all  buildiiigs  thereafter 
erected  should  be  set  back  from  the  street 
line  the  averaife  diatance  of  the  buildings 
already  built.  Plaintiff  brought  mandamus 
to  compel  the  issuance  of  a  permit  for  the 
erection  of  a  store  building  within  the  for* 
bidden  territory.  The  court  said:  ''A  store 
building  is  in  no  sense  a  menace  to  the 
health,  comfort^'  safety,  or  general  welfare 
of  the  public.  .  .  .  These  regulations  do 
not,  in  the  slightest  d^ree,  have  any  rela- 
tion whatever  to  tlie  health,  safety,  or  gen* 
eral  welfare  of  the  public,  nor  do  they  tend 
in  any  sense  to  accomplish  anything  for  the 
benefit  of  the  public  in  this  respect,  but 
merely  attempt  to  limit  the  petitioner  in  a 
use  of  his  property,  which  does  not  infringe 
upon  the  rights  of  others.  This,  deprives 
him  of  the  fundamental  right  to  erect  a 
store  building  upon  his  lots  covering  such 
portions  thereof  as  he  chooses,  although,  by 
so  doing,  he  does  not  imperil  or  threaten  in- 
jury to  others  of  which  they  can  lawfully 
complain.  A  store  building  in  a  residence 
section  of  the  city  is  not  desirahle,  from  an 
esthetic  point  of  view;  but  restrictions  for 
this  purpose  alone  cannot  be  upheld,  as  it 
is  only  those  having  for  their  object  the 
safety  and  welfare  of  the  public  which  justi- 
fies restricting  a  use  of  property  by  the  own- 
er. Curran  Bill  Posting  k,  Distributing 
Co.  V.  Denver,  47  Colo.  226,  27  L.R.A.(N.S.) 
544,  107  Pac.  261 ;  State  v.  Whitlock,  149  N. 
C.  543,  128  Am.  St.  Rep.  670,  63  S.  K  123, 
16  Ann.  Cas.  765;  Varney  &  Green  v.  Wil- 
liams, 155  Cal.  318,  21  LJl.A.(N.S.)  741, 
132  Am.  St.  Rep.  88,  100  Pac.  867 ;  Passaic 
V.  Paterson  Bill  Posting  Adv.  &  Sign  Paint- 
ing Co.  72  N.  J.  L.  285,  111  Am.  St.  Rep. 
676,  62  Atl.  267,  6  Ann.  Cas.  995 ;  Com.  v. 
Boston  Adv.  Co.  188  Mass.  348,  60  Ii.R.A. 
817,  108  Am.  St.  Rep.  4«4,  74  N.  E.  601.  We 
must  therefore  hold  that  the  restrictions 
under  consideration  are  invalid,  because 
they  have  no  relation  to  any  object  which 
the  municipality,  in  the  exercise  of  its  police 
power,  may  legally  accomplish,  and  are  un- 
reasonable, arbitrary,  and  oppressive, 
.  .  .  Enforcing  the  provisions  of  the  ordi- 
nances in  question  does  not  deprive  the  pe- 
titioner of  title  to  his  lots.  He  would  not 
be  ousted  of  possession.  He  would  still 
have  the  power  to  dispose  of  them ;  but,  al- 
though there  would  be  no  actual  or  physical 
invasion  of  his  possession,  he  would  be  de- 
prived of  the  right  to  put  them  to  a  legiti- 
mate use,  which  does  not  injure  the  public, 
and  this,  without  compensation  or  any  pro- 
vision therefor.  This  would  clearly  deprive 
him  of  his  property  without  compensation, 
and  without  due  process  of  law,  which  our 
Federal  and  state  Constitutions  not  only  in- 
hibit, but  which  would  be  repugnant  to  jus* 
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tive,  independent  of  constitutional  provi- 
sions on  the  subject." 

In  Bostock  V.  Sams,  96  Md.  400,  59 
L.R.A.  282,  93  Am.  St.  Rep.  304,  52  Atl.  665, 
involving  an  ordinance  of  the  eity  of  Balti- 
more whioh  prohibited  the  issuance  of  a 
building  permit  unless  the  building  to  be 
erected,  "will  conform  to  the  general  charac- 
ter of  the  buildings  previously  erected  in 
the  same  locality,  and  will  not  in  any  way 
tend  to  depreciate  the  vahie  of  surrounding 
improved  or  unimproved  property,^  the 
court  said.  (95  Md.  412):  '^Now,  undoubt- 
edly the  proviso  in  the  ordinance  here  under 
consideration  attempts  to  confer  powers 
that  affect  the  citizen  in  his  right  of  prop- 
erty and  his  common -law  right.  It  cannot 
be  pretended  that  the  citizen  has  not  the 
common-law  right  to  acquire  title  to  a  lot 
of  land,  qualified  or  absolute,  in  a  city  as 
elsewhere,  and  to  build  upon  and  improve 
it  as  his  taste,  his  convenience,  or  his  inter- 
est may  suggest  or  as  his  means  may  jus- 
tify, without  taking  into  consideration 
whether  his  buildings  and  improvements 
will  conform  in  'size,  general  character,  and 
appearance'  to  the  'general  character  of  the 
buildings  previously  erected  in  the  same  lo- 
cality;' even  though  there  might  be  those  in 
whose  'judgment'  his  so  building  might  in 
some  way  *tertd  to  depreciate  the  value  of 
surrounding  improved  or  unimproved  prop- 
erty.' " 

In  Stubbs  V.  Scott,  127  Md.  86,  95  Atl. 
1060,  the  court  said:  "Opening  stores  in 
some  neighborhoods  may  be  injurious  to 
surrounding  properties  occupied  for  resi- 
dences, but  it  would  be  difficult,  if  not  im- 
possible, to  prevent  an  owner  from  convert- 
ing his  residence  into  a  store  building,  even 
in  the  most  exclusive  part  of  the  city,  if  he 
saw  proper  to  do  so.  Other  considerations 
than  whether  they  can  be  prohibited  by  law 
generally  control  the  owners  in  such  mat- 
ters. But  it  would  be  going  very  far  to  say 
that  tiie  owner  of  this  lot  could  not  erect 
stores  on  it,  simply  because  there  are  now 
no  stores  there,  and  there  are  valuable  prop- 
erties of  other  kinds  in  the  Immediate  neigh- 
borhood. Evervone  familiar  with  the  citv  of 
Baltimore,  or  any  other  large  city,  for  some 
years,  knows  how  neighborhoods  have 
changed  in  such  respects,  and,  as  business 
grows,  properties  formerly  residences  are 
often  converted  into  stores,  and  other  places 
of  business,  as  indeed  the  testimony  shows 
is  the  case  near  this  locality.  If  the  courts 
had  power  to  prevent  the  introduction  of 
stores  in  such  localities  as  the  one  now  be- 
fore us,  the  exercise  of  that  power  might  re- 
sult in  serious  injury  to  those  having  va- 
cant lots  or  desiring  to  convert  their  build- 
ings into  stores,  if  there  may  shortly  be  a 
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change  of  the  use  of  properties  in  the  imme- 
diate  locality." 

In  People  ex  rel.  Corn  Hill  Realty  Co.  v. 
Stroebel,  209  N.  Y.  434,  163  N.  E.  735,  the 
city  of  Utica  refused  to  issue  a  permit  for 
a  building  for  the  business  of  dealing  in  ve* 
hides,  automobiles,  motorcycles,  etc.,  and 
justified  under  an  ordinance  forbidding  the 
maintenance  of  a  public  garage.  The  court 
said:  ''There  is  nothing  in  the  ordinance 
which  purports  to  limit  the  right  to  erect 
and  occupy  buildings  for  the  sale  of  vehicles, 
automobiles,  and  motorcycles,  and,  it  may 
be  said  in  passing,  any  attempt  to  exercise 
any  such  power  would  be  unconstitutional, 
for  the  business  of  selling  such  vehicles  is 
as  lawful  as  the  sale  of  groceries  or  dry 
goods." 

In  Quintini  v.  Bay  St.  Louis,  64  Miss.  483, 
60  Am.  Rep.  62,  1  So.  625,  a  shell  boulevard 
lined  with  summer  homes  extended  along  in 
the  city  of  Bay  St.  Louis.  Under  express 
authority  in  its  charter,  the  city  had  pro- 
hibited the  erection  of  any  buildings  except 
open  summer  houses  between  the  boulevard 
and  the  bay.  Plaintiff  brought  the  action  to 
enjoin  the  city  from  preventing  her  from 
erecting  a  market  within  the  forbidden 
ground.  The  court  said:  "The  law  can 
know  no  distinction  between  citizens  because 
of  the  superior  cultivation  of  the  one  over 
the  other.  It  is  with  common  humanity 
that  legislatures  and  courts  must  deal,  and 
that  use  of  property  which  in  all  common 
sense  and  reason  is  not  a  nuisance  to  the 
average  man  cannot  be  prohibited  because 
repugnant  to  some  sentiment  of  a  particular 
class.  That  the  legislature,  in  the  exercise 
of  the  police  power,  may  prohibit  in  particu- 
lar localities  such  use  of  property  as  is  in- 
jurious to  public  health,  is  admitted,  and 
what  it  may  do  may  also  be  authorized  to 
be  done  by  the  local  authorities;  but  it  does 
not  follow  that  it  may  by  a  mere  declara- 
tion convert  the  harmless,  proper,  and  ordi- 
nary use  of  property  into  a  nuisance.  .  .  . 
The  effect  of  the  ordinance  is  to  deprive  the 
owners  of  property  of  its  lawful  use  for  a 
supposed  public  advantage,  and  before  this 
can  be  done  there  must  be  just  compensa- 
tion first  made." 

See  also  Philadelphia  v.  Linnard,  97  Pa. 
242;  Re  Chestnut  Street,  118  Pa.  593,  12 
Atl.  585;  Passaic  v.  Paterson  Bill  Posting 
Co.  72  y.  J.  L.  285,  111  Am.  St.  Rep.  676,  62 
Atl.  267,  5  Ann.  Cas.  905. 

The  police  power  of  the  state  is  very 
broad,  but  not  without  limits.  Under  it 
the  legislative  power  may  impose  any  rea- 
sonable restrictions  and  may  make  any  rea- 
sonable regulations  in  respect  to  the  use 
which  the  owner  may  make  of  his  property, 
which  tend  to  promote  the  general  well-be- 
ing or  to  secure  to  others  that  use  and  en- 
L.R.A.1917F. 


Joyment  of  their  own  property  to  which  they 
are  lawfully  entitled;  but  when  the  legisla- 
tive power  attempts  to  forbid  the  owner 
from  making  a  use  of  his  property  which  is 
not  harmful  to  the  puMic,  and  doefl  not  in- 
terfere with  the  rightful  use  and  enjoyment 
of  their  own  property  by  others,  it  invades 
property  rights  secured  to  the  owner  by  both 
the  stato  and  Federal  Constitutions.  Only 
such  US6  of  property  as  may  produce  injuri- 
ous consequences,  or  infringe  the  lawful 
rights  of  others,  can  be  prohibited  without 
violating  the  constitutional  provisions  that 
the  owner  shall  not  be  deprived  of  his  prop- 
erty without  due  process  of  law  nor  without 
compensation  therefor  first  paid  or  secured. 
That  the  right  of  a  property  owner  to  erect 
a  store  building  upon  his  land  is  within  the 
protection  of  these  constitutional  provi- 
sions, and  cannot  be  taken  away  under  the 
guise  of  a  police  regulation,  is  so  universal- 
ly recognia^  that  an  extended  search  has 
failed  to  disclose  any  decision  holding  other- 
wise either  in  fact  or  in  principle.  We  are 
forced  to  the  conclusion  that  the  ordinance 
in  question  cannot  be  sustained  in  so  far 
as  it  prohibits  the  erection  of  ordinary 
store  buildings.  This  does  not  mean,  how- 
ever, that  it  is  not  valid  in  so  far  as  it  ap- 
plies to  structures  or  ocoupations  which  are 
within  the  regulatory  domain  of  the  police 
power.  The  validity  of  chapter  128,  p.  180, 
of  the  Laws  of  1915  which  provides  for  es- 
tablishing residential  districts  and  for  mak- 
ing compensaticm  to  property  owners  dam- 
aged thereby  is  not  Involved  in  this  case  and 
has  not  been  considered  or  determined  here- 
in. 

Judgment  reversed. 

Hallam,  J.,  dissenting  t 

I  dissent.  I  will  not  concern  myself  with 
the  question  whether  a  building  permit  once 
issued  can  be  revoked,  or  whether,  under 
the  facte  in  this  case,  plaintiflf  acquired  any 
vested  rights  by  reason  of  the  action  or 
nonaction  of  the  city  officials. 

I  address  myself  to  the  main  question, 
whether  the  state  has  the  constitutional 
power  to  regulate  the  location  of  grocery 
stores  in  a  large  city.  We  need  not  look  in 
the  Constitution  to  And  the  power.  The 
power  existe  unless  it  has  been  teken  away. 
The  contention  is  that  such  regulation  vio- 
lates the  portion  of  the  14th  Amendment  to 
the  Federal  Constitution  which  prohibits  the 
state  from  depriving  any  person  of  his  prop- 
erty without  due  process  of  law.  It  may  be 
conceded  that  the  constitutional  provision 
above  cited  not  only  prohibits  the  taking 
away  from  a  man  the  title  to  his  property, 
without  compensation,  it  prohibits  the  dc- 
I  priving  him  of  the  use  of  his  property  as 
I  well. 
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I  enter  upon  the  discussion  of  the  question 
TQalizing  that  some  of  the  views  which  I  en- 
tertain are  opposed  to  the  greater  number 
qi  de<;isiou8.  This  is  always  a  consideration 
of  importance,  for  decisions  of  courts  are 
usually  arrived  at  with  thoughtful  care ;  yet 
we  should  not  overlook  the  fact  that  prece- 
dent is  sometimes  followed  with  too  much 
obedience.  It  should  be  said,  however,  tiiat 
there  are  some  well-considered  decisions  in 
harmony  with  the  views  here  expressed,  and 
also  that  the  preponderance  of  authority  the 
other  way  is  not  so  great  as  would  at  first 
appear  from  the  cases  cited.  Many  of  these 
cases  involve  only  common-law  rights  and 
the  right  of  the  court  to  impose  restrictions ; 
others  involve  only  the  construction  of  stat- 
utes or  charter  provisions  and  decide  no 
constitutional  question  at  all. 

We  must  take  judicial  notice  of  some  of 
the  things  which  everybody  knows.  In  every 
city  and  every  hamlet  there  are  business  dis- 
tricts and  residence  districts  more  or  less 
distinct.  They  are  located  by  certain  log- 
ical laws  of  trade  and  conduct.  The  busi- 
ness district  is  central,  the  residence  district 
suburban.  As  the  city  grows  the  central 
business  district  becomes  inadequate  for  all 
the  city's  business  needs.  Accordingly  lo- 
cal business  districts  spring  up,  and  they, 
too,  are,  in  a  general  way,  separated  from 
the  residence  districts.  Usually  these  fol- 
low lines  of  traction.  No  government  has 
planned  this  separation.  Without  any  defi- 
nite plan,  the  intuitive  effort  of  the  mass  of 
people  of  every  community  has  been  devoted 
more  or  less  consciously  to  maintain  this 
separation.  The  fact  is  that  people  general- 
ly recognize  that  a  business  district  is  not 
the  best  place  for  a  family  home.  The  man 
of  thrift,  whether  of  large  means  or  small 
looks  forward  to  a  home  out  from  the  center 
of  business  activities,  where  he  may  live 
upon  a  plot  of  ground  more  or  less  ample 
in  space,  suitable  for  the  bringing  up  of  a 
family.  The  consideration  is  partly,  es- 
thetic,  but  it  is  in  far  greater  measure  pure- 
ly practical.  The  prompting  motives  are 
better  light  and  air,  better  moral  surround- 
ings, and  better  conditions  for  recreation. 
The  result  is  that  districts  spring  up  de- 
voted exclusively  to  the  building  of  homes. 

\Ve  are  not  concerned  with  the  question 
whether  such  homes  are  large  or  small. 
When  a  city  block  has  been  devoted  to 
the  building  of  homes,  with  the  incidental 
breathing  spaces  about  them,  the  property  in 
the  district  acquires  a  value  by  reason  of 
that  exclusive  use.  The  effect  of  the  erection 
pf  a  business  structure  in  a  residence  block 
4s  well  known.  To  an  extent  it  changes  the 
cjiaracter  of  the.  locality  ficom  residence  to 
business.    It  is  a  matter  of  common  kriqwl- 


store  with  its  characteristic  architecture  and 
mode  of  construction  and  operation  in  a 
block  theretofore  devoted  exclusively  to 
homes  annihilates  the  value  of  residences 
roundabout.  The  reasons  for  this  deprecia- 
tion in  value  are  the  same  as  those  which 
in  the  first  instance  prompted  home  owners 
to  locate  their  homes  away  from  the  center 
of  trade. 

It  is  said  this  relator  has  a  vested  right 
guaranteed  him  by  the  Constitution  to  dam- 
age his  neighbors'  homes  by  devoting  bis  lot 
to  a  use  incongruous  with  the  use  of  prop- 
erty in  the  vicinity,  and  that  no  power  can 
stop  him;  for  to  stop  this  damage  would  be 
to  tal^  his  property  without  due  process  of 
law.  If  it  be  said  that  the  owner  of  a  lot  in 
a  district  of  homes  has  the  vested  right  to 
use  it  as  he  sees  fit,  notwithstanding  the 
damage  to  his  neighbor,  then  what  of  the 
right  of  his  neighbor  whose  property  value 
he  destroys?  Has  the  one  a  vested  right  to 
destroy  and  the  other  no  right  at  all  to  be 
protected?  In  my  judgment  this  slaughter 
of  property  value  is  something  the  legisla- 
ture has  power  to  prevent.  Courts  have  ex- 
ercised the  power  to  abate  what  they  have 
denominated  nuisances  at  common  law. 
This  grocery  store  was  not  a  nuisance  at 
common  law.  But  it  does  not  follow  that 
the  legislature  may  not  regulate  the  loca- 
tion of  business  structures  that  were  not 
nuisances  at  common  law.  It  may  do  so. 
"There  are  many  things  that  a  man  might 
do  at  common  law  that  the  states  may  for- 
bid. He  might  embezzle  until  a  statute  cut 
down  his  liberty."  Holmes,  J.,  in  Noble 
State  Bank  v.  Haskell,  219  U.  S.  104.  55  L. 
ed.  112,  32  L.R.A.(N.S.)  1062,  31  Sup.  Ct. 
Rep.  186,  Ann.  Cas.  1912A,  487. 

In  my  opinion  the  foregoing,  facts  furnish 
a  justification  for  restriction  by  the  state 
of  business  structures  in  a  residence  district. 
The  14th  Amendment  has  not  abrogated  the 
police  power  of  .the  state,  \yjiat.  may  be 
done  by  the  state  under  the  exercise  of  that 
power  without  conflict  with  the  14tji  Amend- 
ment is  a  Federal  question,  upon  which  the 
Federal  Supreme  Court  has  often  spoken. 

It  is  said  the  .police  power  is  "one  of  the 
most  essential  of  powers,  at  tinies  the  most 
insistent,  and  always  one  of  the  least  limit- 
able  of  the  powers  of  government.'*  District 
of  Columbia  v.  Brooke,  214  U'.  S.  138,  149, 
53  L.  ed.  941,  945,  29  Sup.  Ct.  Bep.  583. 

It  is  held  that  "the  police  power  of  a  state 
embraces  regulations  designed  to  promote 
the  publiq  convepiepce  or  the  general  pros- 
perity as  well  as  those  to  promote  public 
health,  morals,  or, safety;  it  is  not  confined 
to  the  suppression  of  what  is  offensive,  dis- 
orderly, or  unsanitary,  but  extends  to  what 
is  for  the  great^t  welfare  of  the  state." 


edge  that  th€  erection  of  a  single  grocery    Bacon  v.  Walker,  204  U.  S.  311,  61  L.  ed. 
L.K.A.1917F.  67 
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499,  27  Sup.  Ct.  Rep.  289 ;  Chicago,  B.  &  Q. 
R.  Co.  V.  Illinois,  200  U.  S.  661,  592,  50  L. 
ed.  596,  609,  26  Sup.  Ct.  Rep.  349,  4  Ann. 
Cas.  1175. 

It  is  said  that  ''in  a  general  way  .  .  . 
the  police  power  extends  to  all  the  great 
public  needs.  .  .  .  It  may  be  put  forth  in 
aid  of  what  is  sanctioned  by  usage,  or  held 
by  the  prevailing  morality  or  strong  and 
preponderant  opinion  to  be  greatly  and  im- 
mediately necessary  to  the  public  welfare." 
Xoble  State  Bank  v.  Haskell,  219  U.  S.  104, 
111,  55  L.  ed.  112, 116,  32  L.R.A.(N.S.)  1062, 
31  Sup.  Ct.  Rep.  188,  Ann.  Cas.  1912A,  487. 

The  police  power,  it  is  said,  "does  not 
confer  power  upon  the  whole  people  to  con- 
trol rights  which  are  purely  and  excUreively 
private,  .  .  .  but  it  does  authorize  the  es- 
tablishment of  laws  requiring  each  citizen 
to  so  conduct  himself,  and  so  use  his  own 
property,  as  not  unnecessarily  to  injure  an- 
other. .  .  .  Under  these  powers  the  gov- 
ernment regulates  the  conduct  of  its  citizens 
one  towards  another  and  the  manner  in 
which  each  shall  use  his  own  property,  when 
such  regulation  becomes  necessary  for  the 
public  good."  Munn  v.  Illinois,  94  U.  S.  113, 
124,  125,  24  L.  ed.  77,  83,  84. 

In  Gundling  v.  Chicago,  177  U.  S.  183, 
188,  44  L.  ed.  725,  728,  20  Sup.  Ct.  Rep.  635, 
it  was  said:  "Regulations  respecting  the 
pursuit  of  a  lawful  trade  or  business  are  of 
very  frequent  occurrence  in  the  various 
cities  of  the  country,  and  what  such  regula- 
tions shall  be  and  to  what  particular  trade, 
business,  or  occupation  they  shall  apply  are 
questions  for  the  state  to  determine,  and 
their  determination  comes  within  the  prop- 
er exercise  of  the  police  power  by  the  state ; 
and  unless  the  regulations  are  so  utterly  un- 
reasonable and  extravagant  in  their  nature 
and  purpose  that  the  property  and  personal 
rights  of  the  citizen  are  unnecessarily,  and 
in  a  manner  wholly  arbitrary,  interfered 
with  or  destroyed  without  due  process  of 
law,  they  do  not  extend  beyond  the  power  of 
the  state  to  pass,  and  they  form  no  subject 
for  Federal  interference." 

The  power  is  not  confined  to  r^ulations 
of  business  which  is  a  nuisance  per  se,  "and 
BO  long  as  the  regulation  in  question  is  not 
shown  to  be  clearly  unreasonable  and  arbi- 
trary, and  operates  uniformly  upon  all  per- 
sons similarly  situated  in  the  particular  dis- 
trict, the  district  itself  not  appearing  to 
have  been  arbitrarily  selected,  it  cannot  be 
judicially  declared  that  there  is  a  depriva- 
tion of  property  without  due  process  of  law, 
or  a  denial  of  the  equal  protection  of  the 
laws,  within  the  meaning  of  the  14th 
Amendment."  Reinman  v.  Little  Rock,  237 
U.  S.  171,  177,  59  L.  ed.  900,  903,  35  Sup. 
Ct.  Rep.  513. 

Such  laws  are  not,  it  is  said,  "obnoxious 
L.R.A.1917F. 


to  constitutional  provisions,  •  •  .  merely 
because  they  do  not  provide  compensatioD 
to  the  individual  whose  liberty  is  restrained. 
He  is  presumed  to  be  rewarded  by  the 
common  benefits  secured.**  Watertown  v. 
Mayo,  109  Mass.  315,  318, 12  Am.  Rep.  694. 

These  principles  would  seem  to  cover  this 
case.  They  have  been  applied  to  similar 
cases. 

In  Garrett  v.  Janes,  65  Md.  260,  267,  9 
Atl.  600,  the  court  said:  "We  see  no  difS- 
culty  in  the  standing  together  of  a  special 
ordinance  adapted  to  a  particular  locality, 
such  as  Mount  Vernon  place,  and  a  general 
one  applicable  to  the  streets  and  alleys  of 
the  city  at  large.  The  need  of  such  discrimi- 
nation is  apparent.  ...  In  a  city  noted 
for  its  monuments,  municipal  legislation  pe- 
culiar to  their  neighborhood  would  seem  in- 
dispensable; and  we  regard  the  ordinance  al- 
lowing steps,  porticos,  or  any  other  orna- 
mental structure  to  extend  9  feet  into 
Mount  Vernon  place  a  valid  and  reasonable 
exercise  of  statutory  power." 

The  foregoing  case  is  cited  in  Cochran  v. 
Preston,  108  Md.  220,  220,  23  L.R.A.(N.S.) 
1163,  129  Am.  St.  Rep.  432,  70  Atl.  113.  15 
Ann.  Cas.  1048,  but  that  case  was  decided 
on  other  grounds.  Bostock  v.  Sams,  95  Md. 
400,  59  L.R.A.  282,  93  Am.  St.  Rep.  394,  52 
Atl.  665,  does  not  overrule  it.  That  case  in- 
voi'ved  only  the  common-law  right  of  land- 
owners. Nor  does  Stubbs  v.  Scott,  127  Md. 
86,  95  Atl.  1060.  That  case  involved  the 
power  of  a  city  to  make  restrictions  with- 
out statutory  authority.  State  v.  Gurry, 
121  Md.  534,  47  L.R.A.(N.S.)  1087,  88  Atl. 
546,  Ann.  Cas.  1915B,  957,  sustaining  a  law 
limiting  the  use  of  property  along  race  lines, 
goes  far  toward  sustaining  restrictive  stat- 
utes. 

The  California  court  has  sustained  legis- 
lation prohibiting  the  location  in  residence 
districts  of  a  laundry  (Ex  parte  Quong  Wo, 
161  Cal.  220,  118  Pac.  714) ;  a  liimbpr  yard 
(Re  Montgomery,  163  Cal.  467,  liso  Pac. 
1070,  Ann.  Cas.  1914 A,  130)  ;  and  a  brick 
yard  (Ex  parte  Hadacheck,  165  Cal.  416, 
L.R.A.1916B,  1248,  132  Pac.  584 ) .  The  last 
decision  was  affirmed  in  the  United  States 
Supreme  Court  (Hadacheck  v.  Sebastian, 
239  U.  S.  394,  60  L.  ed.  348,  36  Sup.  Ct.  Rep. 
143,  Ann.  Caa.  1917B,  927).  In  this  case, 
while  there  were  charges  made  that  the 
business  was  a  menace  to  health,  the  court, 
did  not  so  find,  but  the  basis  of  the  decision 
is  that  the  surrounding  region  had  become  a 
residence  section  and  that  the  occupants  of 
the  neighboring  dwellings  are  seriously  dis- 
commoded by  the  operation  of  the  business, 
and  that  the  continuance  of  the  business  in 
its  present  location  was  so  detrimental  to 
the  interests  of  others  as  to  require  supprea- 
sion. 
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In  Eubank  v.  Richmond,  110  Va.  749,  67 
8.  E.  376,  19  Ann.  Gas.  186,  the  court  sus- 
tained as  a  proper  exercise  of  the  police  pow- 
er an  ordinance  which  required  the  com- 
mittee on  streets  to  establish  a  building  line 
on  a  street  on  request  of  two  thirds  of  the 
property  owners.  This  decision  was  reversed 
in  226  U.  S.  137,  57  L.  ed.  166,  42  L.R.A. 
(N.S.)  1123,  33  Sup.  Ct.  Rep.  76,  Ann.  Cas. 
1914B,  192,  but  solely  on  the  ground  that 
the  ordinance  gave  to  the  owners  of  other 
property  the  arbitrary  right  to  control  the 
property  <tf  the  plajptiff  .in  error. 

In  Rideout  y.  Knox,  148  Mass.  368,  2 
L.R.A.81,  12  Am.  St.  Rep.  560,  19  N.  E.  390, 
the  court  sustained  a  law  prescribing  the 
proverbial  "spite  ftfnce,"  and  this  was  cited 
with  approval  by  the  United  States  Supreme 
Court  in  Camfteld  v.  United  States,  167  U. 
S.  918,  523,  42  L.  ed.  260,  261,  17  Sup.  Ct. 
Rep.  864. 

In  Atty.  Gen.  v.  Williams  (Knowlton  v. 
Williams)  174  Mass.  476,  47  L.R.A.  314,  55 
N.  E.  77,  the  court  said,  of  a  law  providing 
for  regulation  of  the  character  of  buildings 
about  Copley  square,  that  it  might  have  been 
sustained  under  the  police  power,  but  it  in 
fact  made  provision  for  condemnation. 

In  Welch  x.  Swasey,  103  Mass.  364,  23 
L.R.A.(N.S.)  1160,  118  Am.  St.  Rep.  523,  79 
N.  E.  745,  the  court  sustained  a  law  limiting 
the  height  of  buildings  in  residence  districts 
in  Boston.  The  reason  assigned  was  that 
the  law  involved  elements  of  safety,  but  the 
following  language  is  significant:  "The 
value  of  land  and  the  demand  for  space,  in 
those  parts  of  Boston  where  the  greater  part 
of  the  buildings  are  used  for  the  purposes 
of  business  or  commerce,  is  such  as  to  call 
for  buildings  of  greater  height  than  are 
needed  in  those  parts  of  the  city  where  the 
greater  part  of  the  buildings  are  used  for 
residential  purposes.  It  was  therefore  rea- 
sonable to  provide  in  the  statute  that  build- 
ings  might  be  erected  to  a  greater  height  in 
the  former  parts  of  the  city  than  in  the  lat- 
ter, even  if  some  of  the  streets  in  the  former 
are  narrower  than  those  in  the  latter.'* 

This  deeision  was  affirmed  in  214  U.  S.  91, 
63  L.  ed.  923,  29  Sup.  Ct.  Rep.  567. 

In  State  ex  rel.  Krittenbrink  v.  Withnell, 
91  Neb.  101,  40  L.R.A.(N.8.)  898,  135  N.  W. 
376,  an  ordinance  of  the  city  of  Omaha  pro- 
hibiting the  construction  of  a  brick  kiln 
within  the  city  was  sustained. 

A  word  as  to  the  contra  decisions.  There 
has  not  been  entire  uniformity  among  de- 
cisions .which  construe  strictly  the  power 
of  a  state  to  make  restrictions  upon  struc- 
tures upon  land.  Some  would  hold  restric- 
tions upon  automobile  garages  valid.  People 
ex  rel.  Busching  v.  Ericsson,  263  111.  368, 
L.R.A.1915D,  607,  106  N.  E.  315,  Ann.  Cas. 
1915C,  183;  People  ex  rel.  Keller  v.  Oak 
L.R.A.1917F. 


Park,  266  111.  365,  107  N.  E.  636.  Others 
would  hold  such  restrictions  void.  People 
ex  rel.  Corn  Hill  Realty  Co.  v.  Stroebel,  209 
N.  Y.  434,  103  N.  E.  735. 

Cases  involving  the  validity  of  statutes  of 
ordinances  forbidding  the  erection  of  bill- 
Iwards  are  numerous.  Quite  uniformly  they 
have  held  such  legislation  invalid.  In  some 
cases  of  ordinances  the  fact  that  there  exist- 
ed no  statutory  authority  was  a  potent  con- 
sideration. Curran  Bill  Posting  &  Dis- 
tributing Co.  V.  Denver,  47  Colo.  221,  27 
&.R.A.(N.&)  044,  107  Pac.  261;  Crawford 
V.  Topeka,  51  Kan.  756,  20  L.R.A.  692,  37 
Am.  St.  Rep.  323,  33  Pac.  476.  In  most  of 
them  the  controlling  consideration  was  that 
the  purpose  of  the  prohibition  was  purely 
esthetic,  and  that  such  considerations  can- 
not sustain  a  restrictive  law.  Haller  Sign 
Works  V.  Physicial  Culture  Training  School, 
249  111.  436,  34  L.R.A.(N.S.)  998,  94  N.  E. 
920;  Passaic  v.  Paterson  Bill  Posting  Adv. 
&  Sign  Painting  Co.  72  N.  J.  L.  285,  111 
Am.  St.  Rep.  676,  62  Atl.  267,  5  Ann.  Cag. 
995;  People  ex  rel.  Wineburgh  Adv.  Co.  v. 
Murphy,  105  X.  Y.  126,  21  L.R.A.(N.S.) 
735,  88  N.  E.  17;  State  v.  Whitlock,  149 
K.  C.  542,  128  Am.  St.  Rep.  670,  63  S.  E. 
123,  16  Ann.  Cas. -765.  I  do  not  think  these 
cases  controlling.  The  California  court, 
though  in  line  with  the  weight  of  authority 
in  declaring  legislation  of  this  sort  void 
(Varney  &,  Green  v.  Williams,  155  Cal.  318, 
21  L.R.A.  (X.S.)  741,  132  Am.  St.  Rep.  88, 
100  Pac.  867),  found  no  trouble  in  sustain- 
ing the  restrictions  as  to  business  structures 
above  referred  to. 

In  People  ex  rel.  Friend  v.  Chicago,  261 
ni.  16,  49  L.R.A.(N.S.)  438,  103  N.  E.  609, 
Ann.  Cas.  1915A,  292,  and  Willison  v.  Cooke, 
54  Colo.  320,  44  L.R.A.(N.S.)  1030,  130  Pac. 
828,  ordinances  forbidding  stores  in  certain 
districts  were  held  void,  but  there  was  no 
statutory  authority  for  the  ordinances  in 
either  of  these  cases. 

In  State  ex  rel.  Omaha  Gas  Co.  v.  Wit- 
nell,  78  Xeb.  33,  8  L.R.A.(N.S.)  978,  126 
Am.  St.  Rep.  686,  110  N.  W.  680,  an  ordi- 
nance making  it  unlawful  to  build  except 
upon  a  certain  line  was  held  void,  but  there 
also  was  the  element  of  control  by  neighbor- 
ing property  owners,  as  in  the  case  of  Eu- 
bank V.  Richmond,  supra. 

In  Quintini  v.  Bay  St.  Louis,  64  Miss.  483, 
60  Am.  Rep.  62,  1  So.  625,  the  question  was 
as  to  the  validity  of  a  statute  making  it 
unlawful  to  build  on  the  beach  side  of  a 
shell  road  any  shanty  or  other  building 
when  the  same  has  a  tendency  to  obstruct 
the  view  or  the  sea  breeze,  and  it  was  held 
void.  The  prohibition  was  against  any 
building  whatsoever. 

As  to  decisions  holding  void  legislative 
acta,  or  ordinances  authorized  by  legislative. 
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acts,  which  restrict  the  construction  of  busi- 
ness structures  in  residence  districts,  or  the 
line  on  which  buildings  may  be  built,  I  have 
found  only  the  following:  St.  Louis  v.  Dorr, 
145  Mo.  466,  42  L.R.A.  686,  68  Am.  St.  Rep. 
575,  41  S.  W.  1004,  46  S.  W.  976,  relating 
to  location  of  such  buildings;  and  St.  Louis 
V.  Hill,  116  Mo.  527,  21  L.R.A.  226,  22  S.  W. 
861 ;  People  ex  rel.  Dilzer  v.  Calder,  89  App. 
Div.  503,  85   N.  Y.  Supp.  1015;    Fruth   v. 


Board  of  Affairs,  75  W.  Va.  456,  LJl.A. 
1915C,  981,  84  S.  E.  105,  involving  legisla- 
tion as  to  building  line. 

My  opinion  is  that  the  statute*  in  question, 
at  least  as  applied  to  stores,  was  a  valid 
exercise  of  legislative  power. 

Holt,  J.y  concurs  in  the  foregoing  dissei^t. 

Petition  for  rehearing  denied. 


Annotation — ^Validity  of  public  restriction  as  to  location  of  mercantfle 

business. 


This  note  is  supplemental  to  the  note 
to  People  ex  rel.  Friend  v.  Chicago,  49 
L.R.A.  (N.S.)  438,  where  the  earlier  cases 
are  collected.  Besides  the  notes  on  al- 
lied subjects,  referred  to  in  the  earlier 
note,  see  the  note  to  Byrne  v.  Maryland 
Realty  Co.  L.R.A.1917A,  1220,  upon  the 
general  subject  of  the  exercise  of  police 
power  for  esthetic  purposes. 

It  will  be  observed  that  the  decision  in 
State  ex  rel.  Lachtman  v.  Houghton, 
ante,  1050,  is  in  line  with  the  principle 
asserted  in  the  earlier  npte,  that  an  own- 
er of  land  is  not  to  be  restricted  in  car- 
rying on  business  on  his  premises  so  long 
as  he  does  not  interfere  with  the  safety 
and  welfare  of  the  public. 

State  ex  rel.  Lachtaian  v.  Houghton 
was  followed  and  quoted  from  in  State 
ex  rel.  Roerig  v.  Minneapolis  (1917)  — 
Minn.  — ,  162  N.  W.  477,  where  it  was 
held  that  prohibiting  an  owner  from 
erecting  a  four-family  flat  building  with- 
in a  residential  district,  on  the  ground 
of  unhealthful  congestion,  added  fire 
risk,  and  more  difficult  police  supervi- 
sion, was  beyond  the  police  power  and 
Void. 

A  city  has  no  authority  to  make  it 
unlawful  "to  establish  any  sort  of  busi- 
ness whatever  on"  a  certain  street  under 
power  to  regulate  the  location  and  in- 
spection of  "all  places  of  business  like- 
ly to  be  or  (which  may)  become  detri- 
mental to  health  or  comfort,''  as  the  city 
is  acting  merely  from  esthetic  considera- 
tions. Calvo  V.  NeW  Orleans  (1915)  136 
La.  480,  67  So.  338,  where  the  plaintiff 
had  been  arrested  for  keeping  a  dry 
grocery.  It  was  also  held"  in  the  same 
case  that  the  power  was  not  embraced 
in  the  charter  grant  of  "all  powers,  privi- 
leges and  functions  which,  by  or  pur- 
suant to  the  Constitution  of  this  state, 
have  been,  or  could  be,  granted  to  or 
exercised  by  any  city."  The  court  said: 
"Defendant  has  not  pointed  the  court. to 
liny  city  which  exercises  the  power  of 
prohibiting  'all  business  from  a  public 
L.R.A.1917F. 


street,  and  which  restricts  its  use  for 
residential  purposes." 

In  Stubbs  v.  Scott  (1915)  127  Md. 
86,  95  Atl.  1060,  quoted  from  in  State 
EX  REL.  Lachtman  v.  Houghton^  a  man- 
damus issued  to  the  building  inspector 
of  a  city  to  issue  a  permit  to  the  peti- 
tioner to  erect  stores  on  his  property, 
in  which  stores  it  appeared  that  he  de- 
sired to  sell  automobiles.  The  court  said : 
"No  authority  has  been  shown  to  author- 
ize him  or  the  municipality  to  prevent 
the  appellee  from  erecting  a  building  on 
the  lot,  to  be  used  for  stores,  and  we 
cannot  admit  that  he  could  not  sell  auto- 
mobiles in  his  store  on  said  lot." 

People  ex  rel.  Corn  Hill  Realty  Co.  v. 
Stroebel  (1913)  209  N.  Y.  434, 103  N.  E. 
735,  is  sufficiently  referred  to  in  State 
EX  REL.  Lachtman  v.  Houghton. 

In  People  ex  rel.  Lankton  v.  Roberts 
(1915)  155  N.  Y.  Supp.  1133,  affirming 

(1915)  90  Misc.  439, 153  N.  Y.  Supp.  143, 
the  court  condemned  a  statute,  since  re* 
pealed,  relating  to  cities  of  the  second 
class,  known  as  the  "Housing  Act"  (§  9 
of  chap.  774,  Laws  1913,  as  amended  by 
chap.  798  of  Laws  1913,  repealed  by  chap. 
32  of  Laws  1915),  providing  that  one 
side  or  street  frontage  of  a  block  should 
become  a  "residence  district"  when  a 
petition  of  two  thirds  of  the  owners  to 
that  effect  was  approved  by  the  common 
council,  and  should  continue  to  be  such 
a  residence  district  until  a  like  petition 
that  the  district^  cease  to  be  a  residence 
district  should  be  affirmed  by  th^  com- 
mon council ;  and  that,  in  general,  build- 
ings other  than  private  dwellings  should 
not  be  erected  in  residence  districts  ex- 
cept upon  "the  written  consent  of  the 
owners  aforesaid."  The  court  £:ranted 
a  mandamus  to  the  city  superintendent 
of  buildings,  compelling  him  to  issue  to 
the  relator  a  permit  to  change  a  resi- 
dence into  an  undertaking  establishment. 

On  the  other  hand,  in  Spans  v.  Dallas 

(1916)  —Tex.  Civ.  App,  —   189  S.  W. 
999,  a  lot  owner  in  the  city  of  Dallas  was 
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unable  to  get  a  permit  to  erect  store- 
houses thereon,  the  court  sustaining  an 
ordinance  of  the  city  providing  that 
there  should  not,  without  the  consent  of 
three  fourths  of  the  property  owners 
w^ithin  300  feet,  be  located  within  any 
residence  portion  of  the  city  "any  busi- 
ness house  or  building  intended  or  de- 
signed to  be  used  for  the  barter  and 
sale  of  goods,  wares  and  merchandise  of 
any  description  or  character,  or  for  the 
conduct  therein  of  any  business,"  it  be- 
ing provided  that  a  "residence  portion  of 
the  city"  meant  any  part  where  there 
were  more  dw^elling  houses  than  business 
houses  within  a  radius  of  300  feet  of  the 
intended  location  of  the  business  house 
in  question.  It  was  considered  that  the 
ordinance  was  constitutional,  and  that 
it  was  for  the  welfare,  prosperity,  and 
comfort  of  the  citizens. 

Reference  may  be  made  in  this  con- 
nection to  a  special  term  decision  in  He 
Russell  (1916)  158  N.  Y.  Supp.  162, 
where  the  court  declined  to  issue  a  man- 
damus to  the  authorities  of  the  city  of 
Niagara  Falls  to  grant  permission  to  a 
lot  owner  to  erect  a  factory  within  a 
prescribed  area  of  the  city,  within  which 
area  .the  city  had  by  ordinance  forbiddeu 
the  erection  or  operation  of  any  factory 
"unless  the  owners  of  two  thirds  of  the 
residences  and  apartment  houses  located 
within  200  feet  of  the  place  where  such 
factory  building  is  to  be  built  and  oper- 
ated consent  in  writing  thereto,"  the  lot 
owner  not  having  obtained  the  prescribed 
consents.  The  court  overruled  the  own- 
er^s  contention  that  his  property  was 
taken  for  public  use  without  just  com- 
pensation, and  that  he  was  denied  the 
equal  protection  of  the  laws,  and  said: 
"The  area  within  which  the  relator  de- 


sires to  erect  his  factory  building,  anji 
which  is  prescribed  by  the  ordinance,  has 
been  used  for  upwards,  of  one  hundred 
years  exclusively  for  residence  purposes, 
some  of  the  residences. being  of  historic 
interest.  The  scenic  beauty  of  this  par- 
ticular section  of  the  city  is  probably 
unsurpassed  by  any  other  locality  in  the 
world.  It  overlooks  the  rapids  .of  the 
upper  Niagara  river  and  Niagara  Falls 
and  Goat  island,  and  is  contiguous  to 
Prospect  park  and  the  State  Reserva- 
tion at  Niagara.  The  state  of  New  York 
has  expended  millions  of  dollars  in  ac- 
quiring and  maintaining  parks  and 
grounds  as  appropriate  surroundings  for 
the  famous  cataract  of  Niagara,  which 
is  visited  annually  by  many  thousands 
of  tourists  from  all  parts  of  the  world. 
I  think  there  is  little  room  for  doubt  that 
the  location  and  operation  of  a  factory 
in  these  surroundings  would  greatly  im- 
pair the  value  of  property  in  this  section 
and  seriously  interfere  with  its  proper 
enjoyment  in  the  purposes  to  which  it 
has  been  heretofore  devoted."  To  the 
claim  that  the  business  was  not  a  nui- 
sance per  se  the  court  cited  the  recent 
decisions  in  the  Supreme  Court  of  the 
United  States  on  the  regulation  of  livery 
stables  and  brick  kilns,  both  cited  in  the 
dissenting  opinion  in  State  ex  rel. 
Lachtmak  v.  Houghton,  ante,  1050, 
viz.:  Rainman  v.  Little  Rock  (1915)  237 
U.  S.  171,  59  L.  ed.  900,  36  Sup.  Ct.  Rep. 
511;  Hadacheck  v.  Sebastian  (1915)  239 
U.  S.  394,  60  L.  ed.  348,  36  Sup.  Gt.  Rep. 
143,  Ann.  Gas.  1917B,  927. 

Ex  parte  Quong  Wo  (1911)  161  CaL 
220,  118  Pac.  714,  is  sufficiently  dealt 
with  in  State  ex  rel.  Lachtman  v. 
Houghton.  B.  B.  B. 


NEBRASKA  SrPREME  COURT. 

MARTIN  WIIG  ' 

V. 

GIRARD  FIRE  k  MARINE  INSURANCE 
COMPANY  OF  PHILADELPHIA,  Appt 


SAME 

V. 

AMERICAN  INSURANCE  COMPANY  OF 
NEWARK,  NEW  JERSEY,  Appt. 

<100  Neb.  271,  169  N.  W.  416.) 

Insurance  ^  lightning  ^  tornado. 

A  policy  of  insurance  contained  the  provi- 

Headnote  by  Letton,  J. 

Note.'Aft  to  fall  of  building  clause  in 
fire  insurance  policies,  see  annotation  fol- 
lowing this  case,  post,  1064. 
L.R.A.1917F. 


sions:  "Lighting  Clause. — ^This  policy  shall 
cover  any  direct  loss  or  damage  by  light- 
ning, .  meaning  thereby  the  common- 
ly accepted  term  'lightnirtg;*  and  in  no  case 
to  include  loss  or  damage  by  cyclone,  torna- 
do, or  windstorm."  "If  a  building  or  any 
part  thereof  fall,  except  as  the  result  of  fire, 
all  insurance  by  this  policy  on  such  build- 
ing or  its  contents  shall  immediately  cease/' 
The  insured  frame  building  had  been  struck 
by  lightning,  and  had  begun  to  burn  when 
all  of  the  edifice  above  the  floor  of  the  first 
story  was  lifted  by  a  tornado  and  deposited 
about  200  feet  away,  where  it  continued  to 
burn  until  wholly  destroyed.  Held,  that  the 
fallen  building  clause  did  not  apply,  and 
that  the  insurer  was  liable. 
For  other  caseSf  see  Insurance,  VI.  h,  in  Dig. 

1-52  y.  S. 

(September  22,  191G.) 
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APPEAL  by  defendants  from  judgments 
of  the  District  Court  for  Douglas  Coun- 
ty in  favor  of  plaintiff  in  consolidated  ac- 
tions brought  to  recover  the  amounts  alleged 
to  be  due  on  two  fire  insurance  policies. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stont,  Rose  &  Wells,  for  appel- 
lants : 

A  sharp  distinction  must  be  made  between 
the  fire  and  lightning  risk  on  the  one  hand, 
and  the  wind  risk  on  the  other  hand.  By 
the  policies  in  suit,  the  defendants  insured 
the  building  as  such  against  loss  by  fire  and 
lightning  on  its  original  site,  and  not 
against  damage  by  wind. 

Insurance  Co.  of  N.  A.  v.  Bachler,  44  Xeb. 
550,  62  N.  W.  911 ;  Nave  v.  Home  ^lut.  Ins. 
Co.  37  Mo.  430,  90  Am.  Dec.  394;  Huck  v. 
Globe  Ins.  Co.  127  Mass.  306,  34  Am.  Rep. 
373;  Fred  J.  Kiesel  &  Co.  v.  Sun  Ins. 
Office,  31  C.  C.  A.  615,  60  U.  S.  App.  10, 
88  Fed.  243,  certiorari  denied  in  171  U.  S. 
688,  18  Sup.  Ct.  Rep.  940;  Nelson  v.  Trad- 
ers' Ins.  Co.  86  App.  Div.  66,  83  N.  Y.  Supp. 
220,  affirmed  in  181  N.  Y.  472,  74  N.  E. 
421;  Nichols  v.  Sun  Mut.  Ins.  Co.  71  Miss. 
326,  42  Am.  St.  Rep.  465,  14  So.  263; 
Hope  Mut.  Ins.  Co.  v.  Tompkies,  30  Tex. 
Civ.  App.  404,  71  S.  \V.  812,  affirmed  in 
96  Tex.  187,  71  S.  W.  814. 

If  the  plaintiff's  building  was  struck  by 
lightning  and  on  6 re,  and  immediately 
thereafter  was  totally  destroyed  by  tornado, 
the  defendants'  liability  under  the  policies 
in  suit  is  limited  to  the  damage  done  by  the 
lightning  and  fire  before  the  destruction  by 
the  tornado. 

Beakes  v.  Phoenix  Ins.  Co,  143  N.  Y.  402, 
26  L.R.A.  267,  38  N.  E.  453;  Warmcastle 
V.  Scottish  Union  &  Nat.  Ins.  Co.  201  Pa. 
302,  50  Atl.  941;  Fred  J.  Kiesel  &  Co.  v. 
Sun  Ins.  Office,  31  C.  C.  A.  515,  60  U.  S. 
App.  10,  88  Fed.  243,  certiorari  denied  in 
171  U.  S.  688,  18  Sup.  Ct.  Rep.  940. 

The  burden  was  upon  the  plaintiff  to  show 
the  amount  of  damage  caused  to  his  build- 
ing by  lightning  or  fire,  or  both,  before  it 
fell  as  the  result  of  the  wind.  He  failed 
to  meet  this  burden. 

Warmcastle  v.  Scottish  Union  ft  Nat. 
Ins.  Co.  201  Pa.  302,  50  Atl.  941;  Harris 
V.  Lincoln  &  N.  W.  R.  Co.  91  Neb.  755,  137 
N.  W.  805;  Albers  v.  Chicago,  B.  &  Q.  R. 
Co.  95  Neb.  506,  146  N.  W.  1013;  Alt  v. 
Chicago,  B.  &  Q.  R.  Co.  96  Neb.  714,  148 
N.  W.  900;  Omaha  &  R.  Valley  R.  Co.  v. 
Brady,  39  Neb.  27,  57  N.  W.  767;  Watters 
v.  Omaha,  86  Neb.  722,  126  N.  W.  308 ;  Mc- 
Evoy  V.  Swayze,  34  Neb.  315,  51  N.  W. 
824;  Chamberlain  Bkg.  House  y.  Woolsey, 
60  Neb.  516,  83  N.  W.  729;  Barker  v.  Bur- 
bank,  68  Neb.  85,  93  N.  W.  949;  Wm. 
Tackaberry  Co.  v.  Sioux  City  Service  Co.  154 
L.R.A.1917F. 


Iowa,  358,  40  L.R.A.(N.8.)  102,  132  N.  W. 
945,  134  N.  W.  1064,  Ann.  Cas.  1914A,  1276; 
Knowlton  v.  Chicago  &  N.  W.  R.  Co.  115 
'Minn.  71,  131  N.  W.  858;  Western  U. 
Teleg.  Co.  v.  Totten,  72  C.  C.  A.  591,  141 
Fed.  533;  Brown  v.  Chicago,  B.  &  Q.  R.  Co. 
195  Fed.  1007;  Treichel  v.  Great  Northern 
R.  Co.  80  Minn.  96,  82  N.  W.  1110;  Cen- 
tral Coal  &  Coke  Co.  v.  Hartman,  49  C.  C. 
A.  244,  111  Fed.  9G;  Macon  v.  Dannenberg, 
113  Ga.  1111,  39  S.  E.  446;  Starr  v.  North 
Side  Traction  Co.  193  Pa.  536,  44  Atl.  556; 
McGrath  v.  Third  Ave.  R.  Co.  9  App.  Div. 
141,  41  N.  Y.  Supp.  93;  Oakley  Mills  Mfg. 
Co.  v.  Neese,  54  Ga.  459. 

Messrs.  E.  R.  Leigh  and  Byron  G.  Bur- 
bank,  for  appellee: 

There  was  sufficient  competent  evidence 
that  the  building  was  destroyed  by  fire  or 
lightning,  or  both,  to  require  that  fact  to 
be  submitted  to  the  jury. 

Doyle  v.  Franek,  82  Neb.  606,  118  N.  W. 
468;  Sheibley  v.  Nelson,  84  Neb.  393,  121 
N.  W.  468;  farnoski  v.  Cudahy  Packing  Co 
85  Neb.  147,  122  N.  W.  671;  Boyd  v.  Chi- 
cago, B.  &  Q.  R.  Co.  97  Neb.  238,  149  N.  W. 
818. 

The  burden  was  upon  the  defendants  to 
prove  that  the  building  fell  by  reason  of 
the  tornado  alone. 

Western  Assur.  Co.  v.  J.  H.  Mohlman  Co. 
40  L.R.A.  661,  28  C.  C.  A.  157,  51  U.  S.  App. 
577,  83  Fed.  811,  certiorari  denied  in  168 
U.  S.  710,  42  L.  ed.  1213,  18  Sup.  Ct.  Rep. 
949;  Phenix  Ins.  Co.  v.  Luce,  60  C.  C.  A. 
655,  123  Fed.  257 ;  Blasingame  v.  Home  Ins. 
Co.  75  Cal.  633,  17  Pac.  925;  Transatlantic 
Ins.  Co.  V.  Bamberger,  11  Ky.  L.  Rep.  101, 
11  S.  W.  695;  N.  &  M.  Friedman  Co.  v. 
Atlas  Assur.  Co.  133  Mich.  212,  94  N.  W. 
757;  London  &  L.  F.  Ins.  Co.  v.  Crunk, 
91  Tenn.  376,  23  S.  W.  140;  Jordan  v.  Iowa 
Mut.  Tornado  *Ins.  Co.  151  Iowa,  73,  130  N. 
W.  177,  Ann.  Cas.  1913A,  266. 

Where  the  lightning  has  struck  or  the  fire 
has  begun  Wore  the  building  falls,  the 
glides  have  been  broken  and  the  liability 
has  been  incurred,  and  the  fact  that  some 
other  cause  may  intervene  whereby  the 
building  falls  does  not  release  the  insurance 
companies  from  full  liability  under  the 
policies. 

Davis  V.  Connecticut  F.  Ins.  Co.  158  Cal. 
766,  32  L.R.A.  (N.S.)  604,  112  Pac.  540; 
Fred  J.  Kiesel  &  Co.  v.  Sun  Ins.  Office,  31 
C.  C.  A.  615,  60  U.  S.  App.  10,  88  Fed. 
243;  Ermentrout  v.  Girard  F.  &  M.  Ins.  Co. 
63  Minn.  305,  30  L.R.A.  346,  56  Am.  St.  Rep. 
481,  65  N.  W.  635;  London  &  L.  F.  Ins.  Co. 
V.  Crunk,  91  Tenn.  376,  23  S.  W.  140:  Cum- 
mings  V.  Pennsylvania  F.  Ins.  Co.  153  Iowa, 
679,  37  L.R.A.(N.S.)  1169,  134  N.  W.  79, 
Ann.  Cas.  1913E,  235;  N.  &  M.  Friedman 
Co.  ▼.  Atlas  Assur.  Co.  133  Mich.  212,  94 
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K.  W.  767;  Russell  v.  German  F.  Ins.  Co. 
100  Minn.  628,  10  L.R.A.(N.S.)  326,  111  N. 
W.  400. 

Iiettonf  J.,  delivered  the  opinion  of  the 
court: 

Action  on  policy  of  fire  insurance.  Plain- 
tiff recovered.  Defendant  appeals.  The 
policy  contains  the  following  provisions: 

**  Lightning  Clause. — ^This  policy  shall 
<;over  any  direct  loss  or  damage  by  light- 
ning, .  .  .  meaning  thereby  the  com- 
monly accepted  term  *  lightning,'  and  in  no 
«ase  to  include  loss  or  damage  by  cyclone, 
tornado,  or  windstorm." 

''If  a  building  or  any  part  thereof  fall, 
except  as  the  result  of  fire,  all  insurance 
by  this  policy  on  such  building  or  its  con- 
tents shall  immediately  cease." 

The  answer  denies  that  the  building  was 
destroyed  or  damaged  by  lire  or  lightning, 
«nd  alleges  that  it  "was  blown  down  and 
totally  destroyed  by  tornado  and  wind  on 
the  23d  day  of  March,  1913,  eo  that  the  said 
building  fell  mot  as  a  result  of  any  fire, 
but  solely  as  a  result  of  said  tornado  and 
wind,  and  there  was  no  loss  or  damage  by 
fire  or  lightning  to  said  building  prior  to 
the  time  that  the  said  building  was  blown 
down."  It  is  also  alleged  that  the  insur- 
ance immediately  ceased  the  moment  the 
building  fell. 

A  motion  was  made  at  the  close  of  the 
testimony  for  a  peremptory  instruction  di- 
recting the  jury  to  find  for  the  defendant. 
This  was  overruled,  and  this  action  is 
assigned  as  error.  Defendant  insists  that 
the  evidence  shows  conclusively  that  the 
building  did  not  fall  as  the  result  of  fire 
and  lightning,  but  did  fall  as  the  result  of 
the  tornado;  that  the  defendant's  liability 
under  the  policy  was  limited  to  the  damage 
done  by  lightning  and  fire  before  the 
building  fell;  that  the  plaintiff  failed  to 
show  the  amount  of  this  damage;  and  that 
therefore  there  was  no  evidence  upon  which 
a  verdict  for  any  amount  could  be  rendered. 

A  witness  was  standing  at  the  south  win- 
dow of  the  kitchen  in  a  restaurant  wliich 
flhe  and  her  husband  conducted  in  tlie  vil- 
lage of  Ralston.  The  insured  building  stood 
about  100  feet  away  in  a  southwesterly  di- 
rection. While  standing  there  she  saw 
lightning  strike  the  insured  building  and 
saw  smoke  and  fiame  come  from  It.  She 
remained  at  the  window  scarcely  a  moment, 
then  went  into  the  dining  room,  and  the 
next  thing  of  which  she  was  conscious  was 
that  she  was  sitting  in  a  pile  of  rubbish, 
a  tornado  having  struck  and  wrecked  the 
house.  She  was  severely  injured,  and  was 
unable  to  tell  how  long  she  had  been  un- 
conscious. Other  testimony  showed  that  all 
the  buildings  near  by  were  torn  down  and 
L.R.A.1917F. 


wrecked  by  a  tornado.  The  superstructure 
of  the  insured  building  was  blown  away 
down  to  the  lower  floor.  It  seems  that  the 
upper  part  of  the  store  building  was  carried 
by  the  wind  about  200  or  250  feet  north  and 
totally  consumed  by  fire.  Part  of  the  walls 
were  standing  at  that  place  so  that  one  could 
have  gone  inside  if  it  had  not  been  on  fire. 
There  was  no  fire  at  that  time  at  the 
original  site.  No  other  building  in  the  vil- 
lage was  burned. 

'  The  jury  found  specially  that  the  building 
was  struck  by  lightning,  and  was  on  fire 
before  its  destruction  by  the  tornado;  that 
the  fire  that  consumed  the  portion  on  the 
hill  was  the  same  fire;  and  that  the  build- 
ing was  wholly  destroyed  thereby. 

It  is  undisputed  that  the  building  was 
set  on  fire  by  lightning,  and  that  this  fire 
continued  until  it  was  consumed.  If  the 
building  had  remained  upon  the  original 
site,  and  had  there  burned  down,  defendant 
would  have  been  liable.  Does  the  fact  that 
after  the  fire  began  the  building  was  re- 
moved a  short  distance  by  vis  major  operate 
to  defeat  recovery  on  the  policy?  If,  after 
a  fire  begins,  a  building  is  wholly  consumed 
by  reason  of  insufficient  fire  protection  or 
defective  appliances,  is  the  insurer  liable? 
There  is  nothing  in. the  record  to  show  that 
the  fire  could  have  been  extinguished  with 
the  existing  appliances  if  the  building  had 
remained  upon  the  original  site.  If,  while 
burning,  the  position  of  a  building  is 
changed  by  explosion  or  some  other  outside 
force  without  the  intervention  of  the  in- 
sured,  will  this  render  the  fallen  building 
clause  oiperative?  We  eannot  so  hold.  Had 
it  not  been  for  the  fire  which  was  in  the 
building  when  struck  by  the  tornado,  the 
partially  demolished  structure  would  still 
have  been  in  existence.  Under  the  fallen 
building  clause,  if  the  building  had  been 
blown  down,  or  had  fallen  before  fire  was 
communicated  to  it,  there  would  be  no  lia- 
bility on  the  part  of  the  insurer,  but  contra 
if  the  fire  was  burning  before  the  building 
fell.  Transatlantic  Ins.  Co.  v.  Bamberger, 
11  Ky.  L.  Rep.  101, 11  S.  W.  596.  It  is  held 
in  N.  A  H.  Friedman  Co.  v.  Atlas  Assur.  Co. 
133  Mich.  212,  94  N.  W.  757,  that  the  fallen 
building  provision  in  a  fire  policy  is  a  con- 
dition subsequent,  and  that  the  burden  is 
upon  the  insurer  to  prove  as  a  defense  that 
the  building  fell  before  the  fire  started. 
The  opinion  quotes  at  great  length  from 
Western  .Assur.  Co.  v.  Mohlman  Co.  40 
L.R.A.  561,  28  C.  C.  A.  157,  51  U.  S.  App. 
577,  83  Fed  811,  which  holds  to  the  same 
effect. 

In  London  k  L.  F.  Ind.  Co.  v.  Crunk,  91 
Tenn.  376,  23  8.  W.  140,  the  facts  were 
that  before  the  fire  destroyed  the  building 
it  had  been  partially  wrecked  by  a  tornado. 


106* 


NEBRASKA  SUPREME  COURT. 


The  roof  of  the  two  front  upper  rooms  had 
been  blown  away,  the  rafters,  ceiling,  and 
part  of  the  walls  remaining.  Tliere  was  evi- 
dence to  'show  that  before  this  some  fire  had 
been  blown  upon  the  floor  by  a  current  of 
air  passing  through  a  room,  which  was  the 
probable  cause  of  the  burning  of  the  build- 
ing. The  court  said:  "This  was  evidence 
sufficient  to  justify  the  verdict  that  the  fire 
commenced  before  the  fall  of  any  part  of 
the  building.  Of  course,  if  it  commenced 
before  the  fall,  though  the  entire  building 
fell  subsequently,  the  insurance  company 
would  be  liable.  2  May,  Ins.  3d  ed.  §  401." 
Defendant  insists  that  it  is  only  liable 
for  such  damage  as  occurred  before  the 
building  was  moved  by  the  tornado,  and 
that,  since  there  is  no  evidence  on  this  point, 
there  can  be  no  recovery.  The  contention 
seems  to  be  well  answered  in  the  following 
quotation:  "When  the  fire  begins  to  burn 
the  property  insured,  the  thing  insured , 
against  has  happened,  the  liability  has  be- 
gun, some  loss  has  beecome  inevitable. 
It  is  true  that  it  might  happen  that  a 
fall  occurring  during  a  fire  would,  pre- 
vent it  from  being  put  out,  and  thus 
cause  greater  loss  than  would  otherwise 
have  been  suffered,  and  the  insurer  might 
wish  to  contract  for  exemption  in  such 
a  contingency.  But  in  such  a  case  it 
would  be  practically  impossible  to  make 
an  intelligent  division,  separating  the  loss 
occurring  before  the  fall  from  that  occurring 
afterward.  No  person  owning  goodB  would 
be  willing  to  make  such  a  contract  and  as- 
sume the  burden  of  such  a  division,  if  he 
understood  its  eflfect.  If  it  was  the  inten- 
tion to  provide  for  the  case  of  the  falling  of 
A  building  after  a  fire  kad  attacked  the 


goods,  and  to  exempt  the  insurer  from 
liability  for  the  goods  burned  after  the 
fall  took  place,  while  holding  him  for  that 
which  occurred  before,  surely  more  explicit 
language  would  have  been  ^se4"  Davis  v. 
Connecticut  F.  Ins.  Co.  158  Cal.*7(;6,  772,  32 
L.R.A.(N.S.)  604,  312  Pac.  552. 

We  agree  that,  if  it  was  the  intention 
to  place  the  burden  of  proof  on  the  insured 
to  show  what  proportion  of  the  total  loss 
accrued  before  a  building  falls  and  after  a 
fire  has  begun  therein,  the  policy  provision 
should  have  been  more  explicit.  The  Ne- 
braska flood  cases  cited  are  not  applicable^ 
since  no  contract  of  indemnity  was  involved^ 
and  the  burden  was  on  the  claimant  to  prove 
the  extent  pf  his  damage,  while  under  a 
valued  policy  law  a  different  rule  prevails. 

Complaint  is  made  with  respect  to  instruc- 
tions giveu  by  the  trial  court,  but,  since 
there  is  no  dispute  as  to  the  f^cta,  the  in* 
structions  could  not  have  been  prejudicial. 
Error  is  assigned  on  the  refusal  to  give  de- 
fendant's instruction  No.  8,  which,  in  sub- 
stance, states  that  the  jury  must  confine 
their  verdict  to  actual  damages  done  by 
lightning  and  fire  to  the  building  on  its 
original  site,  and  that  ''you  cannot  give  a 
verdict  for  the  damage  done  by  the  tor- 
nado." In  instruction  No.  6  by  the  court 
the  jury  were  told,  "You  must  not  allow 
any  damages  done  by  the  tornado."  The  re- 
mainder of  the  instruction  was  properly  re- 
fused under  the  facts  and  the  law. 

The  evidence  justifies  the  verdict,  and  the 
judgment  of  the  District  Court  is  affirmed. 

Petition  for  rehearing  denied  December 
19,  1916. 


Aimotatioii — Fall  of  buQding  clause  in  fire  inturance  policies. 


This  note  supplements  the  annotation 
accompanying  Davis  v.  Connecticut  F. 
Ins.  Co.  32  L.R.A.(N.S.)  604. 

As  to  causes  of  loss  covered  by  cyclone, 
hurricane,  tornado,  or  windstorm  insur- 
ance, see  annotation  to  National  Union 
F.  Ins.  Co.  V.  Crutchfield,  L.R.A.1915B, 
1094. 

As  to  liability  of  insurer  for  fire 
caused  by  earthquake,  see  annotation  to 
Williamsburg  City  F.  Ins.  Co.  v.  Willard, 
21  LJt.A.(N.S.)  103. 

The  question  of  liability  of  insurer 
for  loss  caused  by  explosion  is  covered 
in  the  annotations  to  Heuer  v.  North- 
western Nat.  Ins.  Co.  19  L.R.A.  694,  and 
Wheeler  v.  Phenix  Ins.  Co,  38  L.R,A. 

(N.S.)  474. 
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Operation,  and  oonstimetion  of  stand* 
ard  olanse  in  greneral. 

As  stated  in  the  earlier  note,  the 
standard  fall  of  building  clause  pro- 
vides that  "if  a  building  or  any  part 
thereof  fall,  except  as  the  result  of  fire, 
all  insurance  by  this  policy  on  such 
building  or  its  contents  shall  immediately 
cease." 

The  court  in  WliG  v.  Girard  F.  &  M. 
Ins.  Co.  ante,  1061,  decided  that  such  a 
clause  contained  in  a  policy  insuring 
against  loss  by  lightning  did  not  apply 
where  the  building  was  struck  by  light- 
ning and  had  begun  to  bum  at  the  time 
all  of  the  building  above  the  first  story 
was  lifted  by  a  tornado  and  carried  for 
some  distance. 
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In  Cummings  v.  PenBsylvania  F.  Ins. 
Co.  (1912)  153  Iowa,  579,  37  L.R.A. 
(N.S.)  1169,  134  N.  W.  79,  Ann.  Cas. 
191 3E,  235,  the  standard  clause  in  a 
policy  insuring  against  loss  or  damage 
to  goods  by  lightning  was  held  to  have 
reference  to  the  falling  of  the  building 
containing  the  goods  from  causes  other 
than  those  insured  against,  and  was  held 
not  to  exclude  liability  for  damage  to 
the  goods  by  reason  of  the  throwing 
down  of  the  building  by  lightning. 

In  Ogburn-GriflRn  Grocery  Co.  v. 
Orient  Ins.  Co.  (1914)  188  Ala.  218,  66 
So.  434,  under  the  standard  clause  con- 
tained in  a  policy  on  goods,  it  was  held 
that  no  recovery  could  be  had  where 
the  building  containing  the  goods  fell 
from  a  cause  other  than  fire  prior  to 
the  time  the  insured  goods  caught  fire, 
even  though  the  building  was  on  fire 
before  it  fell. 

Wliat  amonnts  to  f all*Hitaada»d  form 
of  polioy. 

Supplementing  note  in  32  L.R.A. 
(N.S.)  p.  605. 

Following  the  decision  in  Nelson  v. 
Traders'  Ins.  Co.  (1905)  181  N.  Y.  472, 
74  N.  E.  421  (set  out  in  the  prior  anso- 
tation),  it  was  decided  in  Fountain  v. 
Connecticut  F.  Ins.  Co.  (1910)  —  Oal. 
App.  — ,  117  Pac.  630,  that  the  standard 
clause  meant  that  the  insurer  was 
excused  from  liability  by  the  fall  either 
of  a  building  as  a  structure,  or  of  such 
a  substantial  and  important  part  there- 
of as  impairs  its  usefulness  as  such  and 
leaves  the  remaining  part  subject  to  an 
increased  risk  of  fire.  And  certain 
instructions  given  were  held  fairly  with- 
in this  rule,  and  not  open  to  the  objec- 
tion that  they  were  misleading,  although 


in  a  part  of  an  instruction  it  was  stated 
that  the  clause  meant  some  substantial 
part  of  the  building,  the  falling  of 
which  "would  destroy  its  distinctive 
character  as  such." 

And  in  Loomis  v.  Connecticut  F.  Ins. 
Co.  (1911)  16  CaL  App.  532,  117  Pac. 
642,  where  the  policy  contained  the 
standard  "fall  of  building"  clause,  in- 
structions were  sustained  which  stated 
in  substance  that  to  exonerate  the  in- 
surer under  this  clause  a  material  and 
substantial  part  of  the  building  con- 
taining the  insured  goods  must  have 
fallen  from  a  cause  other  than  fire,  and 
that  the  falling  must  have  occurred  be- 
fore either  the  building  or  the  goods 
had  been  attacked  by  fire.  And  the  evi- 
dence in  tlie  case  was  held  to  show  that 
a  material  and  substantial  part  of  the 
front  wall  of  the  building  fell  by  reason 
of  an  earthquake  before  the  fire  attacked 
the  building  or  the  goods,  and  a  judg- 
ment for  the  plaintiff  was  reversed. 

In  Fountain  v.  Connecticut  F.  Ins.  Co. 
—  CaL  — ,  117  Pac.  630,  the  evidence, 
although  confiicting,  was  held  sufficient 
to  justify  the  jury's  finding  that  the 
building  had  not  fallen,  within  the  mean- 
ing of  the  standard  clause,  before  the 
fire  attacked  the  insured  property. 

Burdon  of  proof. 

Supplementing  note  in  32  L.B.A. 
(N.S.)  p.  608. 

In  accord  with  the  statement  in  the 
earlier  note,  it  has  been  held  that  the 
burden  is  upon  the  insurer  to  prove  that 
it  is  relieved  from  liability  under  the 
fall  of  building  clause.  Fountain  ▼. 
Connecticut  F.  Ins.  Co.  (OaL)  supra. 

J.  T.  W. 
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DR.  WILLtAM  FREW  et  al. 

V. 

GEOHGE  SCOULAR,  Appt. 
(—  Neb.  — ,  1«2  N.  W.  496.) 

Contribution  ^  b^  surety  *  Umttatlon. 

1.  A  surety  m  whose  favor  tke  Statute 
of  Limitations  has  not  run,  who  has  don<^. 
nothing  to  suspend  its  operation,  and  who 

Headnotes  by  Hose,  J. 

Note.  —  For  right  of  surety  to  indemnity 
from  principal,  or  contribution  from  cosure- 
ty, as  afl'ected  by  the  fact  that  an  action 
■by  the  creditor  against  the  principal  or  co- 
surety would  be. barred,  see  annotation  fol- 
lowing tills  case,  post,  1074. 
L.R.A.1917F. 


has  been  compelled  to  pay  the  debt  of  his 
principal,  may  exact  contribution  from  a 
cosurety  in  another  state,  tliough  under  tlie 
laws  thereof  the  creditor's  cStim  against 
the  latter  was  barred  when  the  principal's* 
debt  was  paid. 

For  other  caseSj  see  Principal  and  Surety,  II. 
in  Dig.  1-52  N.  S. 

Evidence  —  relation  of  parties  to  con- 
tract. 

2.  In  an  action  by  a  surety  for  contribu- 
tion from  an  alleged  cosurety,  parol  evi- 
dence mav  be  admitted  to  show  the  actual 
relation  of  the  parties  to  the  obligation  dis- 
charged by  plaintiff. 

For  other  cases,  see  Evidence,  VI.  /,  in  Dig, 
1-52  y.  8. 

(Hamer,  J.,  dissents  in  part.) 

(Apriri4,  1917.)     .  ^' 
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A  PPEAL  by  defendant  from  a  judgment  of 
ix  the  District  Court  for  Nuckolls  County 
in  favor  of  pliantiffs  in  an  action  brought  to 
compel  contribution  from  defendant  as  an 
alleged  cosurety.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  G.  Hastings  and  Buck, 
Brubaker,  &  Buck,  for  appellant: 

The  right  to  contribution  rests  wholly 
upon  equitable  principles  and  is  not  at  all 
founded  upon  contract,  and  was  formerly  en- 
forced only  in  courts  of  equity.  It  is  now 
enforced  also  in  courts  of  law  as  an  implied 
right,  but  when  sought  in  a  court  of  law 
the  right  still  rests  upon  purely  equitable 
principlesi  and  the  claim  is  subject  to  equi- 
table defenses. 

10  R.  C.  L.  1036,  1059;  7  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  326,  331,  §  11;  White 
V.  Banks,  56  Am.  Dec.  283,  note;  Rindge  v. 
Baker,  15  Am.  Rep.  475,  note;  Moore  v. 
Moore,  11  N.  C.  (4  Hawks)  358, 15  Am.  Dec. 
523. 

Where  one  party  to  a  contract  claims 
contribution  from  another  as  cosurety,  he 
has  the  burden  of  establishing  that  relation- 
ship. 

10  Enc.  Ev.  51;  Coleman  V.  Norman,  10 
Heisk.  590;  Nurre  v.  Chittenden,  56  Ind. 
462;  Sweet  v.  McAllister,  4  Allen,  353; 
Thompson  v.  Sanders,  20  N.  C.  539  (4  Dev. 
&  B.  L.  404). 

In  actions  for  contribution  the  principle 
is  well  established  that  parol  evidence  is 
admissible  to  show  the  true  relations  exist- 
ing between  the  several  parties  bound  by  a 
written  obligation. 

6  R.  C.  L.  1061;  Jones,  Ev.  2d  ed.  §  495 
(607) ;  Williams  y.  Glenn,  92  N.  C.  253,  53 
Am.  Rep.  416;  Bulkeley  ▼.  House,  62  Conn. 
459,  21  L.R.A.  247,  26  Atl.  352;  Houck  v. 
Graham,  106  Ind.  195,  55  Am.  Rep.  727,  6 
N.  E.  594;  Hichborn  v.  Fletcher,  66  Me.  209, 
22  Am.  Rep.  562;  Mansfield  v.  Edwards,  136 
Mass.  15,  49  Am.  Rep.  1;  Sloan  v.  Qibbes, 
56  S.  C.  480,  76  Am.  St.  Rep.  559,  35  S.  E. 
408;  Stockwell  v.  Mutual  L.  Ins.  Co.  98  Am. 
St.  Rep.  38,  note;  Porter  ▼.  Huie,  28  L.R.A. 
(N.S.)  1045,  note;  Chapman  v.  Garber,  46 
Neb.  16,  64  N.  W.  362;  Stump  v.  Richardson 
County  Bank,  24  Neb.  522,  39  N.  W.  433; 
Coleman  v.  Norman,  10  Heisk.  590;  Thomp- 
son V.  Taylor,  12  R.  I.  109;  Craythorne  v. 
Swinburne,  14  Ves.  Jr.  160,  33  Eng.  Re- 
print, 482,  9  Revised  Rep.  264,  21  Eng.  Rul. 
Cas.  636;  Hunt  v,  Chambliss,  7  Smedes  & 
M.  632;  Rae  v.  Rae,  6  Ir.  Ch.  Rep.  490; 
Barry  ▼.  Ransom,  12  N.  Y.  462;  Robison 
V.  Lyle,  10  Barb.  512;  Adams  v.  Flanagan, 
36  Vt.  400;  Anderson  v.  Peareson,  2  Bail. 
L.  107;  Barnett  v.  Pratt,  37  Neb.  349,  55 
N.  W.  1050;  Norman  v.  Waite,  30  Neb. 
302,  46  N.  W.  639 ;  Huffman  v.  Ellis,  64  Neb. 
623,  90  N.  W.  662;  Musser  ▼.  Musser,  92 
L.R.A.1917P. 


Neb.  387,  138  N.  W.  599;  Wchnes  v.  RoV 
erts,  92  Neb.  696,  139  N.  W.  212,  Ann. 
Cas.  191 4A,  452;  Exchange  Bank  v.  Clay 
Center  State  Bank,  91  Neb.  835,  137  X.  W. 
845;  Franklin  State  Bank  v.  Chanev,  94 
Neb.  1,  142  N.  W.  637 ;  First  Nat.  Bank  v. 
Bumey,  91  Neb.  269,  136  N.  W.  37 ;  Western 
Wheeled  Scraper  Co.  v.  McMillen,  71  Neb. 
686,  99  N.  W.  512. 

The  right  of  contribution  may  be  defeated 
by  any  wrong  or  negligent  act  on  the  part 
of  the  debtor  making  payment. 

6  R.  C.  L.  1048;  Rollins  v.  Taber,  25  Me. 
144;  Stockwell  v.  Mutual  L.  Ins.  Co.  140 
Cal.  198,  98  Am.  St.  Rep.  35,  73  Pac.  833;  6 
Pom.  Eq.  Jur.  §  918,  p.  1488;  Re  Koch, 
148  Wis.  548,  134  N.  W.  663. 

The  Statute  of  Limitations  is  a  statute 
of  repose;  and  when  the  time  limited  by 
it  has  expired,  then  in  legal  contemplation 
the  debt  is  extinguished. 

Mayberry  ▼.  Willonghby,  6  Neb.  368,  25 
Am.  Rep.  491;  Smith  y.  Nofsinger,  86  Neb. 
884,  126  N.  W.  669. 

The  statute  is  not  tolled  by  promises,  nor 
by  payments  by  any  person  other  than  the 
one  sought  to  be  charged,  or  by  one  having 
his  authority. 

Mayberiy  v.  Willonghby,  supra;  Mixer  v. 
Emigh,  63  Neb.  246,  88  N.  W.  479;  Dwire 
v.  Gentry,  96  Neb.  160,  145  N.  W.  350. 

The  original  debt  having  been  extin- 
guished by  the  Statute  of  Limitations  as  to 
the  defendant,  the  plaintiffs  could  not 
thereafter  by  paying  the  debt  make  the  de- 
fendant liable  for  contribution. 

9  Cyc.  795 ;  Screven  v.  Joyner,  1  Hill,  Eq. 
252,  26  Am.  Dec.  199;  Cochran  v.  Walker, 
82  Ky.  220,  66  Am.  Rep.  891;  Shelton  v. 
Farmer,  9  Bush,  314;  Lovell  v.  Nelson,  11 
Allen,  101,  87  Am.  Dec.  706;  Spelman  v. 
Talbot,  123  Mass.  489;  Turner  v.  Thorn,  89 
Va.  746,  17  S.  E.  323;  Stockmeyer  v. 
Oertling,  35  La.  Ann.  467 ;  McLin  v.  Harvey, 
8  Ga.  App.  360,  69  8.  E.  123. 

Mr.  Charles  Battelle^  for  appellees: 

A  cosurety's  right  to  contribution  arises 
out  of  his  payment  of  more  than  his  due 
proportion  of  the  joint  obligation,  and  dates 
from  such  payment,  unaffected  by  the  fact 
that  the  Statute  of  Limitations  has  barred 
any  direct  liability  of  his  cosurety  to  the 
creditor. 

Martin  ▼.  Frants,  127  Pa.  389,  14  Am. 
St.  Rep.  859,  18  Atl.  20;  Peaslee  v.  Breed, 
10  N.  H.  489,  34  Am.  Dec.  178;  Boardman  v. 
Paige,  11  N.  H.  438;  Wood  v.  Leland,  1 
Met.  387;  Camp  v.  Bostwick,  20  Ohio  St. 
337,  5  Am.  Rep.  669;  Aldrich  v.  Aldrich, 
66  Vt.  324,  48  Am.  Rep.  701;  Hard  v* 
Mingle,  206  N.  Y.  179,  42  L.R.A.(N.S.) 
1131,  99  N.  E.  642. 

The  right  of  action  by  a  surety  against 
his  cosurety  for  contribution  does  not  ae* 
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crue  until  payment  of  the  obligation  is  made 
bv  the  surety. 

"  Kelly  V.  Sproul,  153  Mich.  691,  117  N.  W. 
327,  15  Ann.  Cas.  1029;  Wood,  Limitations, 
§  145;  Broughton  v.  Kobineon,  11  Ala.  922; 
Thayer  v.  Daniels,  110  Mass.  345;  Scott  v. 
Nichols,  27  Miss.  94,  61  Am.  Dec.  503; 
Burton  v.  Rutherford,  49  Mo.  255;  Keller 
V.  Rhoades,  30  Pa.  513,  80  Am.  Dec.  539. 

The  period  of  limitation  applied  to  an 
action  for  contribu!tion  is  that  fixed  for  an 
implied  contract,  or  a  contract  not  evidenced 
by  a  written  instrument,  though  the  original 
contract  is  in  writing.  The  statute  begins 
to  run  from  the  time  when  the  plalntiif 
paid  more  than  his  share  of  the  debt. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  340;  Wol- 
mershausen  v.  Gullick  [1893]  2  Ch.  514,  62 
L.  J.  Ch.  N.  S.  773,  3  Reports,  610,  68  L. 
T.  N.  S.  753,  12  Eng.  RuL  Cas.  823;  Stall- 
worth  V.  Preslar,  34  Ala.  609;  Crawford  v. 
Kirksey,  50  Ala.  590;  Sherwood  v.  Dunbar, 
6  Cal.  53;  May  v.  Vann,  16  Fla.  553;  Sexton 
V.  Sexton,  36  Ind.  88;  Wilson  v.  Crawford, 
47  Iowa,  469 ;  Preston  t.  Gould,  64  Iowa,  44, 
19  X.  W.  834;  Ingalls  v.  Dennett,  6  Me.  79; 
Hooper  v.  Hooper,  81  Md.  155,  48  Am.  St. 
Rep.  496,  31  Atl.  508;  Wood  v.  Leland,  1 
Met.  387;  Magee  y.  Leggett,  48  Miss.  139; 
Pass  V.  Grenada  County,  71  Miss.  426,  14 
So.  447;  Singleton  v.  Townsend,  45  Mo. 
380;  Sherrod  v.  Woodward,  15  N.  C.  (4  Dev. 
L.)  360;  Ponder  v.  Carter,  34  N.  C.  (12 
Ired.  L.)  242;  Leak  v.  Covington,  99  N.  C. 
569,  6  S.  E.  241:  Williams  v.  Williams,  5 
Ohio,  444;  Camp  v.  Bostwick,  20  Ohio  St. 
337,  5  Am.  Rep.  669;  Durbin  v.  Kuney,  19 
Or.  76,  23  Pac.  661;  Miller  v.  Howry,  3 
Penr.  &  W.  380,  24  Am.  Dec.  320;  Reeves  v. 
Pulliam,  7  Baxt.  119,  9  Baxt.  153;  Marshall 
V.  Hudson,  9  Yerg.  57 ;  Maxey  v.  Carter,  10 
Yerg.  521;  Beck  v.  Tarrant,  61  Tex.  402; 
Glasscock  v.  Hamilton,  02  Tex.  154;  Faires 
V.  Cockerill,  —  Tex.  Civ.  App.  — ,  29  S. 
W.  669;  Bushnell  v.  Bushnell,  77  Wis.  435, 
9  L.R.A.  411,  46  N.  W.  442. 

One  signing  a  note  as  surety  is  liable  for 
the  payment  thereof  precisely  to  the  same 
extent  as  his  principal. 

Kroncke  v.  Madsen,  66  Neb.  609,  77  N. 
W.  202;  Mentzer  v.  Burlingame,  78  Kan. 
219,  18  L.R.A.(N.S.)  585,  97  Pac.  371; 
Leeds  Lumber  Co.  v.  Haworth,  60  Am.  St. 
Rep.  201,  note;  6  R.  C.  L.  p.  1041;  Scott  v. 
Nichols,  61  Am.  Dec.  504,  note. 

Messrs.  Cole  St  Brown  also  for  appellees. 

Rose,  J.,  delivered  the  opinion  of  the 
court: 

ThiB  is  an  action  for  contribution  between 
sureties.  It  is  aReged  in  the  petition  that 
April  17,  1894,  George  Scoular,  William 
Frew,  Thomas  Donald,  and  Janet  Scoular,  as 
sureties,  and  Robert  and  William  Scoular, 
L.R.A.1917F. 


as  principals,  executed  a  bond  for  the  pay- 
ment of  a  loan  of  £1,500.  The  bond  ma- 
tured May  15,  1894,  and  was  secured  by  a 
mortgage  on  land  in  Scotland,  where  all  the 
parties  reside^  except  defendant,  a  resident 
of  Nebraska.  It  is  also  alleged  that  the 
principals  in  the  bond  became  insolvent,  that 
the  encumbered  land  was  sold  in  satisfac- 
tion of  prior  liens,  and  that  in  1012  William 
Frew  and  the  trustees  of  the  estate  of 
Thomas  Donald,  plaintiffs  herein,  were  com- 
pelled to  pay  the  debt.  It  is  alleged  further 
that  the  laws  of  Scotland  do  not  bar  an 
action  on  the  bond  before  forty  years.  The 
9uit  is  brought  against  George  Scoular  to 
compel  contribution  in  the  sum  of  $2,909, 
his  alleged  liability  as  one  of  three  solvent 
sureties.  Defendant  pleaded  that  he  signed 
the  bond  in  Nebraska,  that  he  was  then,  and 
has  since  been,  a  resident  thereof,  and  that 
the  action  is  barred  here  by  the  Statute  of 
Limitations, — a  five-year  period.  Rev.  Stat. 
1913,  §  7567.  Defendant  alpo  pleaded  that 
he  was  not  a  surety,  but  that  he  signed  the 
bond  under  an  agreement  to  merely  release 
any  inheritable  itfterest  he  might  have  in 
the  mortgaged  land.  The  trial  court  di- 
rected a  verdict  for  plaintiffs,  and  from  a 
judgment  in  their  favor  for  $3,018.12,  de- 
fendant has  appealed. 

Should  defendant's  plea  of  the  Statute  of 
Limitations  be  sustained?  The  question 
may  be  stated  thus:  May  a  surety  in  whose 
favor  the  Statute  of  Limitations  has  not 
run,  who  has  done  nothing  to  suspend  its 
operation,  and  who  has  been  compelled  to 
pay  the  debt  of  his  principal,  exact  contri- 
bution from  a  cosurety  in  another  state, 
though  under  the  laws  thereof  the  creditor's 
claim  against  the  latter  was  barrod  when 
the  principal's  debt  was  paid?  While  the 
decisions  appear  to  be  in  conflict,  the  better 
reason  and  the  weight  of  authority  seem  to 
support  the  rule  requiring  contribution. 
Camp  V.  Bostwick,  20  Ohio  St.  337,  5  Am. 
Rep.  669;  Wood  v.  Leland,  1  Met.  387; 
Mav  V.  Vann,  15  Fla.  553;  Cro&hy  v.  Wyatt, 
23  Me.  156;  Crosby  v.  Wyatt,  10  N.  H.  319; 
Martin  v.  rrant2,"l27  Pa.  389,  14  Am.  St. 
Rep.  859,  18  Atl.  20;  Aldrich  v.  Aldrich,  56 
Vt.  324,  48  Am.  Rep.  791:  Wolmershausen 
V.  Gullick  [1893]  2  Ch.  514,  62  L.  J.  Ch.  N. 
S.  773,  3  Reports,  610,  68  L.  T.  N.  S.  753,  12 
Eng.  Rul.  Cas.  823. 

In  Camp  v.  Bostwick,  20  Ohio  St.  337,  5 
Am.  Rep.  669,  it  was  contended,  as  in  the 
present  case,  that,  since  the  Statute  of  Limi- 
tations had  barred  an  action  by  the  cred- 
itor against  the  defendant  before  the  plain- 
tiff paid  the  debt,  defendant  received  no 
benefit  from  such  payment,  and  was  not 
liable  for  contribution.  In  answer  to  this 
argument  the  court  said:  "If  the  right  of 
a  cosurety  to  claim  contribution  rested  upon 
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the  doctrine  of  subrogation  to  the  rights 
of  the  creditor,  the  proposition  might  be 
true.  The  doctrine  of  subrogation  has  its 
origin  in  the  relation  of  principal  and  sure- 
ty, wiiereby  a  surety  who  pays  the  debt  of 
his  principal  is,  in  equity,  substituted  in 
the  place  of  the  creditor,  and  is  entitled  to 
all  tlie  rights  which  the  creditor  may  have 
against  his  principal.  But  the  doctrine  of 
(.■ontribution  has  its  origin  in  the  relation 
of  cosureties  or  other  joint  promisors  in 
the  same  degree  of  obligation.  It  is  not 
founded  upon  the  contract  of  suretyship. 
Russell  V.  Failor,  1  Ohio  St.  327,  59  Am. 
Dec.  C31,  and  Bering  v.  Winchelsca,  1  Cox, 
Ch.  Cas.  318,  20  Eng.  Reprint,  1184,  2  Bos. 
&  P.  270,  120  Eng.  Reprint,  1276,  21  Eng. 
Rul.  Cas.  617.  It  is  an  equity  which 
springs  up  at  the  time  tlie  relation  of 
cosureties  is  entered  into,  and  ripens 
into  a  cause  of  action  when  one  surety 
pays  more  than  his  proportion  of  the 
debt.  Wayland  v.  Tucker,  4  Gratt.  208, 
r)0  Am.  Dec.  76.  From  this  relation  the 
common  law  implies  a  promise  to  con- 
tribute in  case  of  unequal  payments  by  co- 
sureties. But  equity  resorts  to  no  such 
fictiun.  It  equalizes  burdens  and  recognizes 
and  enforces  the  reasonable  expectations  of 
cosureties  because  it  is  just  and  right  in 
good  morals,  and  not  because  of  any  sup- 
posed promise  Ijctwecn  them.  This  equity, 
having  once  arisen  between  cosureties,  this 
reasonable  expectation  that  each  will  bear 
his  share  ^of  the  burden,  is,  as  it  were,  a 
vested  right  in  each,  and  remains  for  his 
protection  until  he  is  released  from  all  his 
liabilitv  in  excess  of  his  ratable  share  of 
the  burden.  Neither  the  creditor,  the  prin- 
cipal, the  Statute  of  Limitations,  nor  the 
death  of  a  part^',  can  take  it  away." 

Defendant  argues  that  the  Ohio  case  is 
based  upon  Wood  v.  Leland,  1  Met.  387, 
a  suit  in  equity  which  must  be  distin- 
guished, contribution  now  being  a  legal 
remedy  to  which  the  Statute  of  Limitations 
should  be  applied.  The  argument  is  not  con- 
elusive.  The  question  is  not  whether  the 
Statute  of  Limitations  runs  against  a  sure- 
tv's  claim  for  contribution,  but  when  does 
the  cause  of  action  for  contribution  accrue? 
Ordinarily  the  Statute  of  Limitations  does 
not  commence  to  run  until  the  cause  of 
action  accrues.  The  right  of  a  surety  to 
contribution  does  not  arise  until  he  has 
paid  more  than  his  proportion  of  the  debt, 
or  until  his  liabilitv  has  been  determined 
by  judgment.  May  v.  Vann,  15  Fla.  553; 
Wolmershausen  v.  GuUick  [1893]  2  Ch. 
514,  62  L.  J.  Ch.  N.  S.  773,  3  Reports,  610, 
68  L.  T.  N.  S.  753,  12  Eng.  Rul.  Cas.  823; 
Ex  parte  Suowdon,  L.  R.  17  Ch.  Div.  44,  50 
L.  J.  Ch.  N.  S.  540,  .44  L.  T.  N.  S.  830,  29 
Week.  Rep.  654.  Vpon  tJiis  point  most  of 
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the  cases  cited  by  defendant  appear  to  be 
distinguishable.  Cochran  v.  Walker,  82  Ky. 
220,  56  Am.  Rep.  891,  and  Shelton  v.  Farm- 
er, 9  Bush,  31 4,  are  decisions  under  local 
statutes  modifying  the  general  rule.  Lovell 
V.  Nelson,  11  Allen,  101,  87  Am.  Dec.  706, 
and  Spelman  v.  Talbot,  123  Mass.  489,  rest 
upon  special  statutes  relating  to  claims 
against  the  estates  of  deceased  persons,  but 
recognize  the  general  rule  announced  in 
Wood  v.  Leland,  supra.  Stockmeyer  v. 
Oertling,  35  La.  Ann.  467,  without  discus- 
sion follows  Ledoux  v.  Durrive,  10  La.  Ann. 
7,  and  neither  case  involves  the  Statute  of 
Limitations.  Turner  v.  Thorn,  89  Va.  745, 
17  S.  E.  323,  appears  to  be  a  case  where  pay- 
ment by  the  plaintiff  was  voluntary,  the 
Statute  of  Limitations  having  run  in  favor 
of  both  sureties.  Stone  v.  Hammell,  83  Cal. 
547,  8  L.R.A.  426,  17  Am.  St.  Rep.  272,  23 
Pac.  703,  is  a  case  where  the  plaintiff  by 
absence  from  the  state  had  suspended  the 
operation  of  the  statute.  McLin  v,  Harvey, 
8  Ga.  App.  360,  69  S.  E.  123,  without  any 
discussion  of  the  principles  underlying  con* 
tribution,  and  Screven  v.  Joyner,  1  Hill, 
Eq.  252,  26  Am.  Dec.  199,  announce  the  rule 
urged  by  defendant  herein,  but  the  reasoning 
is  not  convincing.  The  action  for  contribu- 
tion was  not  barred  by  the  Statute  of  Limi- 
tations. 

The  trial  court  excluded  testimony  tend- 
ing  to  show  that  defendant  signed  the  bond 
at  the  request  of  his  brother,  one  of  the 
principals  therein,  and  that  it  was  agreed 
between  them  and  the  obligee  that  defend- 
ant was  merely  releasing  whatever  inherit- 
able interest  he  might  have  in  the  eneum* 
bered  land,  and  tliat  plaintiffs  knew  defend- 
ant was  not  to  be  held  as  a  surety.  This 
is  not  an  action  on  the  bond,  but  a  suit  be- 
tween sureties  to  enforce  contribution.  Evi- 
dence was  therefore  admissible  to  show  the 
actual  relation  of  the  parties  to  the  bond. 
4  Wigmore,  Ev.  §§  2444,  2445;  Chapman  v. 
Garber,  46  Neb.  16,  64  N.  W.  362;  Cox  v. 
Ellsworth,  97  Nub.  392,  150  N.  W.  197 ;  Old- 
ham V.  Broom,  28  Ohio  St.  41;  Chapeze  v. 
Young,  87  Ky.  476,  9  S.  W.  399 ;  Leeper  v. 
Pasciial,  70  Mo.  App.  117;  Shea  v.  Vahey, 
215  Mass.  80,  102  N.  E.  119;  Enterprise 
Brewing  Co.  v.  Canning,  210  Mass.  286,  96 
N.  E.  673;  Bulkeley  v.  House,  62  Conn.  469, 
21  L.R.A.  247,  26  Atl.  352.  In  the  case  last 
cited  it  was  said:  "In  considering  the  ques- 
tions involved,  it  should  be  borne  in  mind 
that  this  is  an  action  for  contribution.  Con- 
tribution does  not  rest  upon  contract,  but 
on  the  broad  equitable  principle  that  equal- 
ity is  equity.  Justice  and  fair  dealing  de- 
mand that  where  one  or  more  parties  sign 
I  the  same  obligation  and  become  equally  ob- 
ligated in  precisely  the  same  degree  th«re- 
by,  and  stand  upon  the  same  footing  as  to 
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their  liabilities  thereunder^  one  of  the  num- 
ber shall  not  be  compelled  to  assume  the 
whole  burden  for  his  associates,  but  may 
compel  them  to  share  equally  with  him  any 
loss  that  may  occur  as  the  result  of  their 
joint  liability.  In  actions  for  contribution, 
therefore,  the  principle  seems  now  to  be  well 
established  that  parol  evidence  is  admissible 
to  show  the  true  relations  existing  between 
the  several  parties  bound  by  a  written  obli- 
gation. .  .  .  Such  evidence  is  not  ofifered 
to  contradict  or  vary  the  contract  contained 
in  the  writing,  but  simply  to  show  the 
actual  relations  subsisting  between  the  joint 
makers  of  tlie  note  and  the  real  nature  of 
the  contract  between  them.  Such  facts  are 
not  a  part  of  the  contract  and  do  not  afTect 
its  terms,  but  are  wholly  collateral  to  it. 
To  support  his  claim  for  contribution,  there- 
fore, the  plaintiff  clearly  had  the  right  to 
show  his  true  relations  to  the  note,  and  this 
without  regard  to  the  knowledge  of  the  de- 
fendant.'* 

If  defendant  was  not  one  of  the  sureties 
he  is  not  liable  for  contribution.  The  trial 
court  therefore  erred  in  excluding  evidence 
on  this  issue. 

It  follows  that  the  judgment  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 

]>ean  and  CJoriilsh,  JJ.,  not  sitting. 

Hamcr,  J.,  concurring  in  part,  and  dis- 
senting as  to  that  part  of  the  majority 
opinion  which  refuses  to  dismiss  the  case : 

I  concur  in  so  much  of  the  opinion  as 
holds  that  the  judgment  of  the  district  court 
shall  not  stand  and  reverses  the  same.  But 
I  would  go  further,  and  dismiss  the  case. 
To  the  mind  of  the  writer  the  majority 
opinion  would  import  the  Scotch  Statute 
of  Limitations  into  Nebraska  and  determine 
the  liability  of  the  defendant  by  that  stat- 
ute, and  without  consulting  our  own  Statute 
of  Limitations.  It  denies  to  the  resident 
in  Nebraska  the  protection  which  the  Ne- 
braska Statute  of  Limitations  confers  upon 
him.  I  would  ask  my  brethren  who  are  re- 
sponsible for  the  majority  opinion  if  the 
Statute  of  Limitations  of  this  state  does  not 
run  in  favor  of  a  man  who  was  a  resident  of 
Nebraska  at  the  time  he  signed  the  contract 
and  has  never  since  changed  that  residence? 

It  is  said  in  Bell  v.  Morrison,  1  Pet. 
351,  7  L.  ed.  174,  opinion  by  Justice  Story: 
"It  has  oYten  been  matter  of  regret  in  mod- 
ern times  that  in  the  construction  of  the 
Statute  of  Limitations  the  decisions  had  not 
proceeded  upon  principles  better  adapted 
to  carry  into  effect  the  real  objects  of  the 
statute;  that,  instead  of  being  viewed  in 
an  unfavorable  light,  as  an  unjust  and  dis- 
creditable defense,  it  had  received  such  sup- 1 
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port  as  would  have  made  it,  what  it  was  in- 
tended to  be,  emphatically,  a  statute  of  re- 
pose. It  is  a  wise  and  beneficial  law,  not 
designed  merely  to  raise  a  presumption  of 
payment  of  a  just  debt,  from  lapse  of  time, 
but  to  afford  security  against  stale  demands 
after  the  true  state  of  the  transaction  may 
have  been  forgotten,  or  be  incapable  of  ex- 
planation by  reason  of  the  death  or  removal 
of  witnesses.  It  has  a  manifest  tendency 
to  produce  speedy  settlements  of  accounts, 
and  to  suppress  those  prejudices  which  may 
rise  up  at  a  distance  of  time  and  baffle  every 
honest  effort  to  counteract  or  overcome 
them." 

The  majority  opinion  concedes  that  '^the 
decisions  appear  to  be  in  conflict,"  but  then 
says  that  the  better  reason  is  that  there 
shall  be  a  rule  allowing  contribution.  This 
decision  in  effect  imports,  in  a  way,  the 
Scotch  Statute  of  Limitations  to  Nebraska. 

It  should  be  remembered  that  this  is  not 
an  action  on  the  instrument  which  the  de- 
fendant signed.  This  is  an  action  to  en- 
force contribution.  It  is  based  on  the  claim 
of  the  plaintiffs  that  the  defendant  was 
liable  with  them  as  a  cosurety  and  that  they 
paid  the  debt,  and  therefore  that  he  should 
pay  them  his  share.  Before  the  defendant 
can  be  liable  he  should  stand  upon  the  same 
footing  and  be  under  the  same  burden  with 
the  other  sureties  when  they  paid  the  debt. 
The  right  to  enforce  contribution  is  based 
upon  the  fact  that  one  (or  more)  of  several 
having  a  common  liability  has  paid  the 
debt.  If  the  basic  fact  upon  which  the  right 
rests,  the  common  liability,  is  lacking,  pay- 
ment by  the  cosurety  gives  no  right  to  con- 
tribution. 

The  majority  opinion  does  not  answer  the 
questions:  (1)  Does  the  Nebraska  statute 
run  in  Nebraska?  (2)  If  it  does  run,  could 
the  holders  of  the  instrument  showing  the 
indebtedness  sue  the  defendant  in  Nebraska 
upon  it  after  the  expiration  of  five  years 
from  the  time  it  came  due,  and  maintain 
an  action  upon  it?  (.3)  If  they  could  not, 
then  was  the  defendant  liable  upon  the  said 
bond  and  mortgage  at  the  time  the  plain- 
tiffs paid  and  satisfied  it,  between  seventeen 
and  eighteen  years  after  it  became  due? 
(4)  And  if  the  defendant  was  not  liable 
upon  it,  what  sort  of  favor  did  the  plain- 
tiffs confer  upon^the  defendant  when  they 
paid  it?  (5)  And  if  the  Scotch  Statute 
of  Limitations  is  forty  years,  and  the  plain- 
tiffs were  still  liable  under  it  for  the  debt 
up  to  the  time  they  paid  it,  and  the  defend- 
ant, who  lived  in  Nebraska,  and  not  in 
Scotland,  had  been  released  from  the  pay- 
ment of  it  bv  the  Nebraska  Statute  of  Limi- 
tations,  five  years,  can  you  explain  how  the 
sureties  in  Scotland  and  the  alleged  surety 
in  Nebraska  actually  stood  upon  the  same 
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footing  and  carried  the  same  burden  when 
the  vScotch  sureties  paid  the  debt  in  Scot- 
land: and  if  you  cannot  explain  it,  why 
should  the  rule  that  there  can  be  no  con- 
tribution enforced  between  sureties  unless 
at  the  time  of  payment  the  sureties  who  pay 
and  the  surety  against  whom  contribution 
is  sought  stand  upon  the  same  footing  and 
carry  the  same  burden  be  disregarded  in 
this  case?  I  have  looked  and  listened  in 
vain  for  answers  to  these  questions. 

When  the  Scotch  sureties  paid  the 
original  debt  due  on  the  mortgage  the  de- 
fendant had  already  been  released  from  the 
payment  of  that  debt  if  the  Statute  of  Limi- 
tations runs  in  Nebraska.  But  the  Scotch 
sureties  were  still  liable  on  the  original 
mortgage  when  they  paid  the  debt,  because 
they  were  living  in  Scotland  under  a  Statute 
of  Limitations  bv  which  the  debt  would  be 
continued  forty  years.  But  at  this  time  the 
defendant  was  not  liable,  if  he  had  ever 
been  liable,  because  the  Nebraska  Statute  of 
Limitations  had  released  him  from  the  pay- 
ment of  that  original  debt.  If  the  defendant 
had  been  released  from  the  payment  of  the 
original  debt  by  the  Statute  of  Limitations 
of  the  state  of  Nebraska,  then  he  did  not 
stand  on  the  same  footing  as  the  Scotch 
sureties  in  Scotland,  and  there  could  be  no 
way  to  make  the  defendant  liable  unless  he 
made  a  new  promise,  and  this  he  is  not 
shown  to  have  done. 

We  have  only  to  inquire  whether  Clark, 
the  creditor  in  Scotland,  or  the  trustee  in 
charge  of  his  estate,  could  come  to  Ne- 
braska and  maintain  an  action  against  the 
defendant  on  the  instrument  which  it  is 
Alleged  he  signed.  Of  course,  no  such  action 
might  be  maintained  in  Nebraska,  because 
the  Nebraska  Statute  of  Limitations  ren- 
dered the  maintenance  of  such  an  action  im- 
possible; but  it  is  claimed  that  the  cosure- 
ties paid  the  debt,  and  therefore  that  they 
acquired  the  right  to  compel  the  defendant 
to  pay  what  they  allege  was  his  proportion. 
And  now,  as  the  Nebraska  Statute  of  Limi- 
tations does  run  in  Nebraska,  and  the  de- 
fendant had  been  released  from  the  payment 
of  the  original  debt  by  such  statute,  he 
must  have  been  already  discharged.  Of 
course,  if  the  sureties  in  Scotland  had 
chosen  to  pay  the  debt  before  the  Statute 
of  Limitations  in  Nebraska  outlawed  it  they 
might  have  done  so,  and  then  they  could 
have  come  to  Nebraska  and  could  have  suc- 
cessfully sued  the  defendant  for  contribu- 
tion and  maintained  their  suit  against  him. 
But  they  did  not  come,  and  when  the  Ne- 
braska statute  released  him  it  became  im- 
possible that  they  should  acquire  any  right 
unless  he  made  a  new  promise,  and  that  he 
did  not  do. 

It  is  contended  by  the  plaintiflfs  that  the 
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Statute  of  Limitations  in  Nebraska  did  not 
run  for  the  reason  that  the  sureties  in  Scot- 
land made  payments  on  the  debt.  But  it  i» 
proper  to  remember  that  the  theory  upon 
which  a  payment  prevents  the  Statute  of 
Limitations  from  running  is  that  the  pay- 
ment is  a  new  promise  by  the  debtor.  In 
this  case  there  was  no  new  promise,  for  the 
reason  that  the  surety  in  Nebraska,  if  he 
was  a  surety,  knew  notliiug  about  these 
payments  being  made,  and  therefore  they 
could  not  be  his  promise.  To  illustrate: 
Suppose  that  A  sues  B  for  contribution  as 
a  cosurety  with  him  on  the  bond  of  A,  B, 
and  C  to  D,  which  bond  A  has  paid,  and 
suppose  B's  execution  of  the  bond  was  ob- 
tained by  duress,  a  good  defense  to  an  action 
by  D,  in  whose  favor  the  bond  was  given, 
and  equally  and  surely  a  good  defense  in 
an  action  for  contribution  by  A ;  for  if  B 
had  no  liability  on  the  bond,  being  com- 
pelled to  execute  it  by  duress,  his  defense  \o 
an  action  for  contribution  could  not  be  de- 
feated by  A*8  act  in  paying  the  debt.  So, 
likewise,  if  B*8  liability  is  terminated  by 
the  Statute  of  Limitations,  A  cannot  by 
payment  of  C's  obligation,  on  whrch  A  and 
B  are  sureties,  compel  contribution  from  B. 
B's  obligation  is  terminated.  A  remedy 
against  him  cannot  be  revived  otherwise 
than  by  his  own  act. 

Did. the  Statute  of  Limitations  run  in  Ne- 
braska? In  Pingrey^  Suretyship  and  Guar- 
anty, 2d  ed.  §  00,  it  is  said:  "The  American 
doctrine  is  that  a  part  payment  by  one  of 
several  joint  debtors  is  inoperative  to  pre- 
vent the  running  of  the  Statute  of  Limita- 
tions as  to  the  others.  In  order  to  prevent 
the  running  of  the  statute,  payment  must 
be  made  by  the  debtor  in  person,  or  for  him 
by  authority,  or  for  him  and  in  his  name 
without  authority,  but  subsequently  ratified 
by  him.  The  mere  fact  that  he  has  knowl- 
edge of  payment  being  made  by  his  codebtor 
is  not  suificient.  Hence  a  partial  payment 
of  a  promissory  note  or  debt  by  the  principal 
debtor  will  not  suspend  the  Statute  of 
Limitations  as  to  the  surety." 

Of  course,  the  same  thing  must  be  true  as 
to  a  surety  where  the  payment  is  by  one 
or  more  of  his  cosureties. 

In  Cocke  y.  Hoffman,  5  Lea,  105,  40  Am. 
Rep.  23,  it  was  held,  as  stated  in  the  sylla- 
bus: "A  surety  who  pays  the  debt  after  the 
bar  of  the  Statute  of  Limitations  has  at- 
tached in  his  favor  is  not  entitled  to  re- 
cover contribution  from  a  cosurety  equally 
protected  by  the  statute." 

That  was  an  action  for  contribution.  Jes- 
se M.  Lyons,  the  intestate  of  the  plaintiff 
in  error,  commenced  said  action  January  20, 
1867,  against  James  Hoffman,  before  a  jus- 
tice of  the  peace,  to  recover  contribution 
from  him  as  a  cosurety  for  money  paid  in 
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discharge  of  the  common  debt.  Lyons  and 
Hoffman  were  sureties  for  James  Richards 
on  a  note  dated  December  14, 18G2,  and  pay- 
able one  day  after  date  to  William  Lyons 
for  $100.  Jesse  M.  Lyons  paid  this  note 
on  the  20th  of  January,  1875,  after  the  bar 
of  the  Statute  of  Limitations  had  become 
fixed.  In  the  body  of  the  opinion  it  was 
said  that  "it  has  never  been  held  that  if 
one  of  such  parties  [a  cosurety]  pays  the 
debt  after  it  has  ceased  to  be  legal,  subsist- 
ing, and  compulsory,  as  where  he  is  himself 
protected  by  the  Statute  of  Limitations  or 
by  a  discharge  in  bankruptcy,  he  could  re- 
cover against  a  cosurety.*' 

In  Cochran  v.  Walker,  82  Ky.  220,  66 
Am.  Rep.  891,  it  was  held,  as  stated  in  the 
syllabus:  "A  surety  who  has  paid  a  judg- 
ment cannot  enforce  contribution  against  his 
cosurety  if  when  the  debt  was  paid  the 
Statute  of  Limitations  ran  as  between  the 
original  obligee  and  the  cosurety  or  his 
executor." 

In  the  body  of  the  opinion  it  is  said:  "It 
is  conceded  that  if  one  surety  pays  the  debt 
to  his  principal  after  the  running  of  the 
statute,  he  has  no  right  of  contribution 
against  his  cosurety,  so  as  to  defeat  the  plea 
of  limitation." 

In  note  c,  98  Am.  St.  Rep.  44  (Stockwell 
▼.  Mutual  L.  Ins.  Co. )  it  is  said :  "The  gen- 
eral rule  is  that,  where  one  joint  debtor  pays 
a  debt  which  is  barred  by  limitation,  with- 
out the  consent  of  his  codebtor,  he  is  not  en- 
titled to  contribution  from  him," — citing 
many  authorities. 

In  Spelman  v.  Talbot,  123  Mass.  489,  it  is 
said  in  the  statement  of  the  case:  *The 
prayer  of  the  bill  was  for  judgment  for 
the  amount  of  the  defendants'  intestate's 
contributory  share  in  the  sums  paid  by  the 
plaintiffs,  and  for  general  relief.  The  an- 
swer contained  a  demurrer  for  want  of 
equity." 

The  court  held  that  there  could  be  no 
recovery,  "inasmuch  as  it  [the  claim  in  the 
case]  did  not  come  into  existence  until  after 
the  period  had  arrived  at  which  the  ad- 
ministrators of  the  deceased  were  relieved 
by  law  of  all  liability." 

While  this  is  not  the  usual  case  for  con- 
tribution, the  nature  of  it  is  the  same. 

In  Turner  v.  Thoto,  89  Va.  745,  17  S.  E. 
323,  it  is  held,  as  stated  in  the  syllabus: 
"To  entitle  one  joint  obligor  to  recover  from 
his  co-obligor  money  paid  by  him  in  excess 
of  his  proportion,  the  payment  must  have 
been  made  upon  a  debt  for  which  the  latter 
was  legally  liable  at  time  of  the  payment, 
and  which  the  obligor  paying  was  com- 
pellable to  pay,  and  not  upon  a  debt  that 
was  barred  as  to  the  obligor  sought  to  be 
charged." 

It  was  a  suit  for  contribution.  The  court 
L.R.A.1917F. 


said  in  the  body  of  the  opinion:  "For, 
whether  the  doctrine  of  contribution  'is  the 
result  of  a  general  equity  which  equalizes 
burdens  and  benefits,'  or  originates  in  a  con- 
tract which  the  law  implies,  that  the  joint 
promisors  at  the  time  of  the  giving  of  the 
joint  obligation  mutually  promise  each 
other  that  if  one  is  compelled  to  pay  more 
than  his  proportion  of  the  joint  debt  the 
other  will  indemnify  the  one  so  paying  to 
the  extent  of  the  excess  over  his  just  pro- 
portion, it  is  equally  clear  that  the  pay- 
ment must  have  been  made  upon  a  debt  for 
which  the  defendant  was  legally  liable  at 
the  time  of  the  payment,  and  which  the 
obligor  who  pays  was  compellable  to  pay, 
and  not  upon  a  debt  which  was  barred  as 
to  the  obligor  sought  to  be  charged," — 
citing  Wood,  Limitations,  321,  322;  Bell  v. 
Morrisson,  1  Pet.  351,  7  L.  ed.  174;  1  Story, 
Eq.  Jur.  13th  ed.  §  325,  and  note;  Fordham 
V.  Wallis,  10  Hare,  217,  68  Eng.  Reprint, 
905,  22  L.  J.  Ch.  N.  S.  548,  17  Jur.  228,  1 
Week.  Rep.  118. 

In  Stockmeyer  v.  Oertling,  35  La.  Ann. 
467,  it  was  held,  as  stated  in  the  syllabus: 
"The  party  from  whom  contribution  is  de- 
manded must  have  been  under  a  h»gal  obli- 
gation to  pay  at  the  time  payment  was 
made  by  him  who  demands  the  contribu- 
tion." 

In  tlie  body  of  the  opinion  it  was  said: 
"The  party  from  whom  contribution  is  de- 
manded must  have  been  himself  under  a 
legal  obligation  to  pay  at  the  time  payment 
was  made  by  him  who  demands  the  con- 
tribution." 

In  McLin  v.  Harvey,  8  Ga.  App.  360,  69 
S.  E.  123,  it  was  held,  as  stated  in  the 
syllabus:  "As  a  general  rule,  one  surety 
cannot  recover  contribution  from  another 
when  the  debt  paid  by  the  surety  seeking 
contribution  was  not  binding  either  on  the 
principal  or  on  the  other  surety.  .  .  . 
The  right  of  contribution  does  not  rest  on 
the  original  contract,  but  arises  out  of  the 
relation  created  thereby  of  a  common  obli- 
gation, and  the  contract  implied  therefrom 
of  discharging  the  common  obligation  equal- 
ly; and  when  one  surety  or  indorser  on  a 
promissory  note  is  by  operation  of  law  dis- 
charged from  the  obligation  of  payment,  the 
obligation  thus  discharged  cannot  without 
his  consent  be  revived  against  him  by  the 
voluntary  act  of  a  cosurety." 

In  Ellicott  V.  Nichols,  7  Gill,  85,  48  Am. 
Dec.  546,  it  was  held,  as  stated  in  the  sylla- 
bus: "A  plaintiff  who  seeks  to  extricate  a 
case  from  the  Act  of  Limitations  must  show 
a  new  promise,  within  three  years  prior  to 
the  institution  of  the  suit,  either  express 
or  implied." 

It  was  also  said:  "One  copromisor  who 
pays  a  debt  barred  by  the  act,  against  the 
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consent  of  his  codebtor,  cannot  maintain  an 
action  for  contributions  against  such  co- 
debtor." 

In  Wheatfleld  Twp.  v.  Brush  Valley  Twp. 
25  Pa.  112,  it  is  held,  as  stated  in  the 
syllabus:  "Where  a  debt  is  due  from  several 
parties,  and  one  of  them  pays  it  after  it  is 
barred  by  the  Statute  of  Limitations,  he 
cannot  maintain  an  action  for  contribution 
against  the  other  debtors." 

In  the  body  of  the  opinion  it  is  said:  "The 
action  for  contribution  is  founded  upon  the 
equity  arising  from  the  payment  by  the 
plaintiff  of  more  than  his  share  of  a  liabil- 
ity existing  at  the  time  against  both. 
Where  the  plaintiff  is  not  liable  for  the 
debt,  he  has  no  right  to  volunteer  a  pay- 
ment for  the  purpose  of  making  the  defend- 
ant his  debtor.  And  where  the  defendant 
is  not  bound  foY  it,  the  payment  confers  no 
benefit  upon  him." 

In  Williamson  v.  Rees,  15  Ohio,  572,  it  is 
held,  as  stated  in  the  syllabus:  *''The  co- 
signers of  a  note,  joint  and  several  in  its 
terms,  which  fell  due  in  1807,  and  on  which 
a  suit  was  severally  instituted  in  1814 
against  another  co-obligor  and  judgment  re- 
covered, and  afterwards  suffered  to  lie  dor- 
mant sixteen  years,  and  then  revived,  and 
finally  paid  thirty-eight  years  after  it  be- 
came payable,  cannot  be  compelled  to  con- 
tribute." 

In  Hunter  v.  Robertson,  30  Ga.  479,  it 
was  held,  as  stated  in  the  syllabus:  "A 
payment  by  the  principal  or  maker  of  a 
promissory  note  before  barred  by  the  stat- 
ute docs  not  constitute  a  new  point  for  the 
running  of  the  Statute  of  Limitations  as 
against  the  indorser  or  surety,  unless  such 
indorser  or  surety  be  a  party  to  such  pay- 
ment." 

In  McBride  v.  Hunter,  64  Ga.  655,  it  was 
held:  "A  payment  and  entry  thereof  on  a 
note  by  the  principl  does  not  prevent  the 
bar  of  the  Statute  of  Limitations  from  at- 
taching in  favor  of  his  security.  Nor  can 
the  administrator  of  one  who  signed  a  note 
only  as  security  relieve  it  from  the  bar  of 
the  statute  so  far  as  primary  creditors  may 
be  affected  thereby.  Especially  is  this  the 
case  where  the  note  was  barred  before  the 
death  of  the  security." 

In  Rogers  v.  Burr,  105  Ga.  432,  447,  70 
Am.  St.  Rep.  50,  31  S.  E.  438,  442,  the  de- 
cision of  Lord  Mansfield  in  Whitcomb  v. 
Whiting,  2  Dougl.  K.  B.  652,  99  Eng.  Re- 
print, 413  (the  beginning  of  the  trouble)  is 
cited,  and  the  court  say:  "  'The  foundation 
on  which  it  rests  [was]  found  to  be  alto- 
getlier  unsatisfactory.  In  Pennsj^lvanla 
and  some  of  the  other  states  it  has  been 
utterly  exploded* — citing  Levy  v.  Cadet,  17 
Serg.  i  R.  126,  17  Am.  Dec.  650  j  Durham  v. 
Lewiston,  4  Me.  140;  also  cases  collected  in 
L.R.A.19nF. 


Hunt  V.  Bridgham,  2  Pick.  581,  583,  note  1, 
13  Am.  Dec.  458." 

In  Ledoux  v.  Durrive,  10  La.  Ann.  7,  it 
was  held  that  when  one  of  several  sureties 
has  paid  the  debt,  he  cannot,  in  an  action 
for  contribution  against  his  cosurety,  re- 
cover, when  "at  the  time  of  such  payment 
the  cosurety  himself  was  under  no  legal  ob- 
ligation to  pay  the  debt." 

This  court  long  ago  settled  that  payment 
by  one  surety  is  no  bar  to  the  running  of 
the  Statute  of  Limitations  as  to  another. 
I  would  say  that  the  great  weight  of  au- 
thority is  so  strong  that  it  would  seem  there 
should  be  no  serious  contention  about  the 
matter,  but  for  the  fact  of  the  existence  of 
this  majority  opinion.  As  early  as  1877 
this  court  in  Mayberry  v.  Willoughby,  5 
Neb.  368,  25  Am.  Rep.  491,  held  that'  *to 
take  a  debt  out  of  the  statute,  there  must 
be  an  unqualified  acknowledgment  of  the 
debt  as  originally  due,  and  a  promise  to 
pay  it;  and  if  the  promise  is  conditional, 
the  condition  must  be  performed  before  an 
action  can  be  maintained  on  the  promise." 

It  was  also  said :  "A  promise  by  one  joint 
debtor  will  not  take  a  debt  out  of  the  Stat- 
ute of  Limitations  as  to  his  co-contractors, 
unless  he  is  specially  and  severally  author- 
ized by  them  for  that  purpose." 

The  moral  right  of  the  statute  and  tlie 
wisdom  of  its  policy  were  commented  upon 
by  Justice  Gantt,  who  said  in  the  body  of 
the  opinion:  "Hence  the  law  must  be  re- 
garded as  designed  to  protect  persons  from 
ancient  claims,  whether  well  or  ill  fonnded; 
and  its  tendency  is  to  produce  speedy  settle- 
ments, and  if  such  settlements  are  not  made 
within  the  time  limited  by  the  law  its  ef- 
fects are  such  as  to  extinguish  the  legal 
liability  upon  the  debt,  unless  it  be  revived 
by  a  new  promise;  and  therefore,  if  the 
creditor  by  his  own  fault  and  laches  permits 
the  statute  to  attach,  whatever  may  be  the 
nature  or  character  of  his  claim,  he  can- 
not complain  of  the  operation  of  the  Jaw, 
since  it  is  by  his  own  negligence  that  it 
can  be  brought  to  bear  against  him." 

There  was  nothing  to  prevent  the  sureties 
in  Scotland  from  paying  the  debt  there 
within  five  years  after  it  fell  due,  and  then 
they  could  have  come  to  Nebraska,  and 
could  have  sued  the  defendant  here  within 
that  time.  By  so  doing  they  could  have 
recovered  a  judgment  for  contribution 
monev  from  the  defendant  to  the  extent  of 
his  share  of  the  debt.  But  they  wait  seven- 
teen years,  until  the  principals  have  failed, 
and  until  they  have  gone  through  bank- 
ruptcy. They  wait  until  the  property  mort- 
gaged in  Scotland  in  which  this  defendant 
had  an  interest  has  been  sold,  probably  for 
very  much  less  than  its  value.  They  seem 
to   have   had   possession   of  this  property; 
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and  after  the  defencUnt  has  nothing  left  in 
Scotland  of  his  inheritance,  then  they  try 
to  get  judgment  against  him  in  Nebraska, 
and  to  absorb  the  results  of  his  twenty- 
five  years  of  labor  here. 

It  is  contended  that  the  Scotch  sureties 
by  the  payment  of  the  debt  in  Scotland  kept 
alive  some  sort  of  living  principle  in  it. 

In  Dwire  v.  Gentry,  96  Neb.  150,  145  N. 
W.  350,  it  is  said  in  the  syllabus:  "The 
payment  of  interest  on  a  note  by  a  principal 
without  the  authority,  knowledge,  or  con- 
sent of  the  surety  will  not  stop  the  running 
of  the  Statute  of  Limitations  as  to  the 
surety." 

In  the  body  of  the  opinion  it  is  held: 
'That  the  Statute  of  Limitations  is  one  of 
repose,  and  that  when  the  time  limited  by 
it  has  expired  then  in  legal  contemplation 
the  debt  is  extinguished,  and  can  only  be 
revived  by  a  new  promise  by  the  person 
sought  to  be  charged,  or  by  some  person  law- 
fully authorized  by  him  for  that  purpose." 

If  we  apply  the  principle  stated  in  that 
case  to  the  instant  case,  it  is  apparent  that 
the  debt  in  Scotland  had  been  outlawed  in 
Nebraska,  and  that  no  suit  could  be  main- 
tained upon  it  here.  It  follows,  therefore, 
that  the  Nebraska  surety  did  not  stand  upon 
the  same  footing  and  did  not  bear  the  same 
burden  borne  by  the  Scotch  sureties  under 
their  very  long-winded  Statute  of  Limita- 
tions. 

In  Dwire  v.  Gentry,  supra,  the  case  of 
Omaha  Sav.  Bank  v.  Simeral,  61  Neb.  741, 
86  N.  W.  470,  was  relied  upon.  Mr.  Jus- 
tice Letton,  referring  to  the  last-named  case, 
quotes  from  it:  "No  payments  were  made 
on  the  note  by  Rcdick.  Simeral,  the  princi- 
pal on  the  note,  made  several  payments, 
which  were  without  the  knowledge  or  con- 
sent of  Redick,  the  surety.  The  payments 
so  made  did  not  toll  the  statute  as  to 
Redick." 

In  Mi«er  v.  Emigh,  63  Neb.  246,  88  N.  W. 
479,  it  is  said  in  the  syllabus:  "A  pay- 
ment made  on  an  account  by  a  person  other 
than  the  debtor,  without  his  authority, 
knowledge,  and  consent,  will  not  toll  the 
running  of  the  Statute  of  Limitations." 

In  that  case  the  Statute  of  Limitations 
was  interposed  as  a  defense,  and  was  sus- 
tained by  the  court  below,  which  rendered 
a  judgment  for  the  defendant.  This  court 
affirmed  the  judgment. 

Along  the  same  line  as  the  cases  above 
cited  and  quoted  from  are  Bell  v.  Morrison, 
1  Pet.  351,  7  L.  ed.  174;  Coleman  v.  Fobes, 
22  Pa.  156,  60  Am.  Dec.  75;  Screven  v. 
Joyner,  1  Hill,  Eq.  252,  26  Am.  Dec.  199; 
Willoughby  v.  Irish,  36  Minn.  63,  59  Am. 
Rep.  297,  27  N.  W.  379 ;  Waughop  v.  Bart- 
l€U,.165  111.  124,  46  N.  E.  197;  Bulkeley  v. 
House,  62  Conn.  459,  21  L.R.A.  247,  26  Atl. 
L.R.A.1917F.  68 


352;  Oldham  ▼.  Broom,  2a  Ohio  St.  41; 
Smith  y.  Coon,  22  La.  Ann.  445;  Pfenning- 
er  v.  Kokesch,  68  Minn.  81,  70  N.  W.  867; 
Harper  v.  Fairley,  53  N.  Y.  442;  Hance  v. 
Hair,  25  Ohio  St.  349;  Mozingo  v.  Ross, 
150  Ind.  688,  41  L.R.A.  612,  65  Am.  St.  Rep. 
387,  50  N.  E.  867;  Bottles  v.  Miller,  112 
Ind.  584,  14  N.  E.  728;  Littlefield  v.  Little- 
field,  91  N.  Y.  203,  43  Am.  Rep.  663;  Kal- 
lenbach  v.  Dickinson,  100  111.  427,  39  Am. 
Rep.  47;  Myatt  v.  Bell,  41  Ala.  222;  Steele 
v.  Souder,  20  Kan.  39;  Tate  v.  Clements, 
16  Fla.  339,  26  Am.  Rep.  709;  Van  Keuren 
V.  Parmelee,  2  N.  Y.  528,  51  Am.  Dec.  322; 
Angcll,  Limitations,  6th  ed.  §  259 ;  2  Wood, 
Limitations,  4th  ed.  §  285.  In  that  section 
it  is  said  that  the  doctrine  of  Whitcomb  v. 
Whiting,  2  Dougl.  K.  B.  652,  99  Eng.  Re- 
print, 413,  is  repudiated;  that  "the  courts, 
without  any  express  legislation,  have  re- 
pudiated the  doctrine  as  unsound,  predicated 
upon  erroneous  reasoning,  and  opposed  to 
the  spirit  of  these  statutes;  especially  is 
this  the  case  in  New  Hampshire,  Pennsyl- 
vania, Tennessee,  Kansas,  Florida,  Mary- 
land, Illinois,  and  by  the  United  States  Su- 
preme Court;"  also  that  the  doctrine  in 
Whitcomb  v.  Whiting  "has  been  nearly  ob- 
literated by  legislative  and  judicial  action." 

I  think  that  I  have  examined  all  the 
cases  cited  in  the  majority  opinion.  Some 
appear  to  be  overruled.  Only  one  seems  to 
justify  the  views  expressed  in  the  majority 
opinion.  It  is  Aldrich  v.  Aldrich,  56  Vt. 
324,  48  Am.  Rep.  791,  where  the  plaintiff 
and  defendant  were  cosureties  on  a  promise 
sory  note,  and  the  principal  and  sureties 
were  residents  of  Vermont,  and  after  the 
Statute  of  Limitations  became  a  bar  in  Ver- 
mont the  plaintiff  went  down  into  New 
Hampshire,  where  the  Statute  of  Limita- 
tions is  no  defense,  and  was  there  sued,  and 
judgment  rendered  against  him,  when  he 
paid  the  debt.  It  was  held  that  he  had  an 
action  for  contribution  against  his  cosurety. 

In  Waughop  v.  Bartlett,  165  111.  124,  133, 
46  N.  E.  200,  it  is  said  in  the  syllabus: 
"One  joint  maker  of  a  note  cannot,  by  pay- 
ment thereon,  or  any  other  act,  stop  the 
running  of  the  Statute  of  Limitations 
against  another  joint  maker,  except  when 
duly  authorized  for  that  purpose." 

In  the  body  of  the  opinion  it  is  said: 
"Tlie  note  in  this  case  shows  indorsements 
of  interest  thereon  at  regular  semiannual 
periods  from  its  date  up  to  January  1,  1890. 
These  indorsements  of  interest  were  all 
made  by  the  holder  of  the  note,  or  his  rep- 
resentative in  the  state  of  Massachusetts. 
Of  themselves  they  would  not  constitute  a 
new  promise." 

Justice  Story,  in  delivering  the  opinion 
of  the  court  in  Bell  v.  Morrison,  1  Pet.  351, 
367,  7  L.  ed.  174,  181,  quoted  Lord  Mans- 
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field's  opinion  in  Whitcomb  v.  Whiting,  su- 
pra, where  he,  Mansfield,  said:  "Payment 
by  one  is  payment  for  all,  the  one  acting 
virtually  as  agent  for  the  rest;  and  in  the 
same  manner  an  admission  by  one  is  an  ad- 
mission by  all;  and  the  law  raises  the 
promise  to  pay  when  the  debt  is  admitted 
to  be  due." 

Justice  Story  said  of  this  very  brief  ex- 
position of  a  legal  principle:  "This  is  the 
whole  reasoning  reported  in  the  case,  and 
is  certainly  not  very  satisfactory.  It  as- 
sumes that  one  party  who  has  authority  to 
discharge  has  necessarily  also  authority  to 
charge  the  others,  that  a  virtual  agency 
exists  in  each  joint  debtor  to  pay  for  the 
whole,  and  that  a  virtual  agency  exists  by 
analogy  to  charge  the  whole.  Now  this  very 
position  constitutes  the  matter  in  contro- 
versy. It  is  true  that  a  payment  by  one 
does  inure  for  the  benefit  of  the  whole;  but 
this  arises  not  so  much  from  any  virtual 
agency  for  the  whole,  as  by  operation  of 
law;  for  the  payment  extinguishes  the  debt; 
if  such  payment  were  made  after  a  positive 
refusal  or  prohibition  of  the  other  joint 
debtors,  it  would  still  operate  as  an  extin- 
guishment of  the  debt,  and  the  creditor 
could  no  longer  sue  them.  In  truth,  he  who 
pays  a  joint  debt  pays  to  discharge  him- 
self ;  and  so  far  from  binding  the  others  con- 
clusively by  his  act,  as  virtually  theirs  also, 
he  cannot  recover  over  against  them,  in  con- 
tribution, without  such  payment  has  been 
rightfully  made,  and  ought  to  charge  them. 
When  the  statute  has  run  against  a  joint 
debt,  the  reasonable  presumption  is  that  it 
is  no  longer  a  subsisting  debt;  and  therefore 
there  is  no  ground  on  which  to  raise  a  vir- 
tual agency  to  pay  that  which  is  not  ad- 
mitted to  exist." 

Eighteen  of  the  courts  of  last  resort  In 
the  United  States  which  I  have  examined, 
together  with  the  United  States  Supreme 
Court  decisions,  have  declared  for  the  doc- 
trine which  I  have  endeavored  to  express 
in  this  dissent.  If  I  am  right,  there  is 
against  them  only  the  highest  tribunal  of 


the  state  of  Vermont.  The  majority  opinioa 
seems  to  disregard  the  decisions  of  the  su* 
preme  court  of  our  own  state. 

In  note  17,  §  287,  2  Wood,  Limitations, 
4th  ed.  it  is  said:  "The  earlier  decisions  in 
New  York  following  Whitcomb  v.  Whiting 
(see  Johnson  v.  Beardslee,  15  Johns.  3;  Pat* 
terson  v.  Choate,  7  Wend.  441)  were  over- 
ruled in  1849,  in  Van  Keuren  v.  Parmelee, 
2  N.  Y.  523,  51  Am.  Dec.  322." 

In  the  body  of  the  text  in  §  285  of  the 
same  book  it  is  said  that  "the  doctrine  of 
Whitcomb  v.  Whiting,  supra,  that  an  ac- 
knowledgment, new  promise,  or  payment 
made  by  one  of  two  or  more  joint  contract- 
ors will  remove  the  statute  bar  as  to  all 
has  practically  but  little  force  at  the  present 
day,  as  in  many  of  the  states  the  legisla- 
ture has  expressly  overridden  it  by  provid- 
ing that  no  acknowledgment,  promise,  or 
part  payment  made  by  one  joint  debtor 
shall  deprive  the  others  of  the  benefit  of  the 
statute;  .  .  .  especially  is  this  the  case 
in  New  Hampshire,  Pennsylvania,  Tennessee, 
Kansas,  Florida,  Maryland,  Illinois,  and  by 
the  United  States  Supreme  Court;  while  in 
Connecticut,  New  Jersey,  Rhode  Island,  and 
Delaware  the  doctrine  of  Whitcomb  v.  Whit- 
ing is  still  adhered  to." 

Many  authorities  are  cited  against  the 
doctrine. 

It  is  also  said  in  the  text  that  the  doc- 
trine of  Whitcomb  v.  Whiting  "has  been 
nearly  obliterated  by  legislative  and  judi- 
cial action."  In  addition  to  the  authorities 
above  cited,  which  are  against  the  doctrine 
of  Wliitcomb  v.  Whiting,  are  the  following 
states,  mentioned  in  note  3,  under  §  ^85: 
Alabama,  Iowa,  Minnesota,  Kansas,  South 
Carolina,  Ohio,  California,  Oregon,  Nevada, 
Nebraska^  Texas,  Arizona,  Dakota,  Idaho, 
Montana,  Utah,  and  Wyoming. 

If  I  have  correctly  counted  the  decisions 
as  they  are  cited,  the  courts  of  last  resort 
in  twenty-two  states  have  repudiated  the 
doctrine  of  Whitcomb  v.  Whiting  as  it  was 
laid  down  by  Lord  Mansfield. 


Annotation— Right  of  surety  to  indemnity  from  principal^  or  contribution 
from  cosurety^  as  affected  by  the  fact  that  an  action  by  the  creditor 
against  the  principal  or  cosurety  would  be  barred* 


As  to  when  Statute  of  Limitations 
commences  to  run  to  bar  an  action  by  a 
surety  against  a  cosurety  for  contribu- 
tion, see  notes  to  Mentzer  v.  Burlingame, 
18  L.R.A.(N.S.)  585,  and  Hard  v.  Mingle, 
42  L.R.A.(N.S.)    1131. 

As  stated  in  Frew  v.  ScorLAR,  ante, 
1065,  the  decisions  appear  to  be  in  con- 
flict upon  this  question,  but  the  great 

weight  of  authority  seems  to  support  the 
L.R.A.1917F. 


rule  that  the  right  of  a  surety  to 
indemnity  from  the  principal,  or  con- 
tribution from  a  cosurety,  is  not  de- 
feated by  the  fact  that  an  action  by 
the  creditor  against  the  principal  or  co- 
surety would  have  been  barred  at  the 
time  when  the  surety  was  compelled  to 
pay  the  debt. 

Thus,   it   was  held  in   the   following 
cases  that  a  surety  who  paid  the  debt 
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of  the  principal  when  barred  as  to  the 
latter,  but  not  as  to  the  former,  could 
recover  from  the  latter  the  amount  so 
paid.  Hooks  v.  Branch  Bank  (1845)  8 
Ala.  580;  Reid  v.  Flippen  (1872)  47  Ga. 
273;  Scott  v.  Nichols  (1854)  27  Miss. 
94,  61  Am.  Dec.  503;  Rucks  v.  Taylor 
(Miss.)  infra;  Sibley  v.  McAllaster 
(1836)  8  N.  H.  389;  Marshall  v.  Hudson 
(1836)  9  Yergr.  (Teim.)  57;  Willis  v. 
Chowning  (1897)  90  Tex.  617,  59  Am. 
St.  Rep.  842,  40  S.  W.  395;  Norton  v. 
Hall  (1868)  41  Vt.  471. 

In  Turner  v.  McCarter  (1871)  42  Ga. 
491,  however,  relief  was  granted  to  a 
surety  against  a  judgment  taken  against 
him  by  default  upon  the  assumption 
that,  the  note  being  barred  as  against 
the  principal  at  the  time  the  judgment 
was  taken,  the  surety  could  not  look 
to  the  latter  for  indemnity. 

It  appears,  however,  that  the  judge 
who  wrote  the  opinion  in  the  preceding 
case  subsequently  wrote  the  opinion  in 
Reid  V.  Flippen  (1872)  47  Ga.  273,  and 
there  stated:  "There  are  some  remarks 
bv  me  in  the  case  of  Turner  v.  Mc- 
Carter  (Ga.)  supra,  indicating  a  dif- 
ferent opinion  from  the  present  decision. 
That  case,  however,  stands  on  peculiar 
ground,  and  I  am  myself  now  satisfied 
that  my  reasoning  there  is  not  sound." 

The  rule  giving  a  surety  the  right  to 
indemnity  notwithstanding  the  debt  is 
barred  as  to  his  principal  applies  to  a 
surety  who,  because  a  resident  of  an- 
other state,  where  the  period  of  limi- 
tation is  longer  than  in  the  state  of  the 
principal's  residence,  is  compelled  to  pay 
the  debt  upon  the  recovery  by  the  cred- 
itor of  a  judgment  therefor  against  him, 
in  an  action  commenced  after  the  Stat- 
ute of  Limitations  would  have  barred  an 
action  against  him  in  the  state  of  the 
principal's  residence.  Rucks  v.  Taylor 
(1873)  49  Miss.  552. 

A  surety  who  under  legal  compulsion 
pays  a  judgment  against  his  principal 
and  himself  may  maintain  an  action 
against  his  principal  for  reimbursement, 
although  at  the  time  of  such  payment 
the  judgment  could  not  in  any  manner 
have  been  enforced  against  the  latter, 
on  account  of  its  having  been  dormant 
as  to  him  for  more  than  a  year.  Reed 
V.  Humphrev  (1904)  69  Kan.  155,  76 
Pac.  390. 

In  the  following  cases  it  was  held  that 
a  surety  who  has  been  compelled  to 
I>ay  more  than  his  proportion  of  the' 
principal's  debt  may  compel  a  cosurety 
to  contribute  the  amount  he  ought  to 
bave  paid,  although  an  action  against 
the  latter  bv  the  creditor  would  have 
L.R.A.1917F. " 


been  barred  if  instituted  at  the  time 
of  the  payment  by  the  suretv :  Brough- 
ton  V.  Robinson  (1847)  11  Ala.  922; 
Evans  v.  Evans  (1849)  16  Ala.  465; 
Crosby  v.  Wyatt  (1843)  23  Me.  156; 
Wood  V.  Leland  (1840)  1  Met.  (Mass.) 
387;  Kelly  v.  Sproul  (1908)  153  Mich. 
691,  117  N.  W.  327,  15  Ann.  Cas.  1029, 
infra;  Frew  v.  Scoular;  Crosbv  v. 
Wyatt  (K.  H.)  infra;  Hard  v.  Mingle 
(1912)  206  K.  Y.  179,  42  L.R.A.(N.S.) 
1131,  99  N.  E.  542;  Camp  v.  Bostwick 
(1870)  20  Ohio  St.  337,  5  Am.  Rep.  669; 
Martin  v.  Frantz  (1889)  127  Pa.  389, 
14  Am.  St.  Rep.  859,  18  Atl.  20 ;  Reeves 
V.  Pulliam  (1874)  7  Baxt.  (Tenn.)  119; 
Glasscock  v.  Hamilton  (1884)  62  Tex. 
143;  Aldrich  v.  Aldrich  (Vt.)  infra; 
Wolmershausen  v.  Gullick  [1893]  2  Ch. 
514,  62  L.  J.  Ch.  N.  S.  773,  3  Reports, 
610,  68  L.  T.  N.  S.  753, 12  Eng.  Rul.  Cas. 
823. 

The  contrary  was  held  in  Shelton  v. 
Farmer  (1872)  9  Bush  (Ky.)  314,  and 
Cochran  v.  Walker  (1884)  82  Ky.  220, 
56  Am.  Rep.  891.  The  reason  given  for 
so  holding  was  that  there  was  a  statute 
in  Kentucky  for  the  protection  of  sure- 
ties, giving  a  surety  when  sued  by  the 
creditor  power  to  compel  the  latter  to 
join  his  cosurety,  and  that  by  the  neglect 
of  the  surety  sued  to  do  so,  and  thus 
allowing  the  Statute  of  Limitations  to 
run  in  favor  of  his  cosurety,  the  former 
lost  his  right  to  contribution  from  the 
latter. 

There  does  not  appear  to  be  any  sim- 
ilar statute  involved  in  anv  of  the  cases 
holding  the  majority  rule,  except  in  the 
cases  of  Broughton  v.  Robinson  (1847) 
11  Ala.  922,  and  Reeves  v.  Pulliam 
(1874)  7  Baxt.  (Tenn.)  119.  In  the 
former  case  the  statute  allowed  one  sure- 
ty, when  sued  by  the  creditor,  to  notify 
his  cosurety  of  the  pendency  of  the  suit, 
and  made  it  the  duty  of  the  court,  on 
proof  at  the  trial  of  the  giving  of  such 
a  notice,  to  enter  up  judgment  in  favor 
of  the  surety  sued,  against  the  cosurety 
so  notified,  for  the  proportion  of  the 
debt  which  such  cosurety  should  pay.  In 
the  latter  case  a  right  to  a  judgment  by 
motion  was  given  by  the  statute  to  a 
cosurety  against  whom  judgment  had 
been  rendered,  or  who  had  paid  such 
judgment,  or  more  than  his  ratable  share 
thereof,  against  all  the  parties  to  the 
instrument  for  their  proportion,  whether 
they  were  included  in  such  original  judg- 
ment or  not.  As  in  both  of  these  cases 
the  surety  sued  made  the  statutory  mo- 
tion, there  was  no  ruling  as  to  the  effect 
upon  his  right  to  contribution  of  his 
failure  to  take  advantage  of  the  statute ; 
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but  in  both  eases  it  was  held  that  the 
fact  that  the  motion  for  judgment 
against  the  cosurety  was  made  after  the 
Statute  of  Limitations  bad  run  in  favor 
of  the  cosurety  as  against  the  claim  of 
the  common  creditor  did  not  defeat  the 
right  to  contribution. 

The  reason  given  for  the  majority  rule 
would  seem  to  indicate  that  the  exist- 
ence of  a  statute  giving  the  surety  sued 
by  the  creditor  pow^er  to  compel  his  co- 
sureties to  be  brought  into  the  action, 
or  to  require  the  court  to  enter  up  judg- 
ment against  them  for  contribution,  and 
the  failure  of  the  surety  sued  to  invoke 
such  remedy,  would  not  alter  the  deci- 
sion of  the  cases  upholding  the  right  of 
a  surety  to  contribution  after  the  Stat- 
ute of  Limitations  would  bar  an  action 
against  the  cosurety  by  the  creditor. 
The  reason  for  the  majority  rule,  as  giv- 
en in  Frew  v.  Scoular,  ante,  1065,  is 
that  the  doctrine  of  contribution  is  not 
founded  upon  the  contract  of  surety- 
ship, but  is  based  on  an  equity  which 
springs  up  at  the  time  the  relation  of 
cosureties  is  entered  into,  and  ripens 
into  a  cause  of  action  when  one  surety 
pays  more  than  his  proportion  of  the 
debt.  The  object  of  this  equity  is  to 
equalize  burdens  among  cosureties,  and 
having  once  arisen,  the  reasonable  ex- 
pectation of  cosureties  that  each  will 
bear  his  share  of  the  burden  is,  as  it 
were,  a  vested  right  in  each,  and  remains 
for  his  protection  until  he  is  released 
from  all  his  liability  in  excess  of  his 
ratable  share  of  the  burden,  and  neitJier 
the  creditor,  the  principal,  the  Statute 
of  Limitations,  nor  the  death  of  a  party 
can  take  it  away. 

A  surety  as  to  whom  the  Statute  of 
Limitations  of  his  state  is  no  defense  to 
an  action  by  the  creditor  may  exact  con- 
tribution from  a  cosurety  in  another 
state,  although  under  the  laws  of  the 
latter  state  the  creditor's  claim  against 
the  cosurety  was  barred  when  the  surety 


paid  the  principal's  debt.  Frew  v. 
Sgoulab;  Crosby  v.  Wyatt  (1839)  10 
N.  H.  318;  Aldrich  v.  Aldrich  (1883)  56 
Vt.  324,  48  Am.  Rep.  791. 

It  was  so  held  in  the  last  case,  al- 
though the  surety  seeking  contribution 
had  moved  from  a  state  after  the  Stat- 
ute of  Limitations  had  run  there  in  favor 
of  all  the  parties,  including  himself,  to 
a  state  w^here  he  was  compelled  to  pay 
the  debt  because  its  Statute  of  Limita- 
tions was  not  available  as  a  defense. 

The  rule  that  a  surety  is  not  protected 
against  contribution  by  the  failure  of 
his  cosurety  to  pay  the  debt  until  after 
the  Statute  of  Limitations  has  run 
against  their  joint  obligation,  which  has 
been  kept  alive  as  against  the  latter  by  a 
valid  judgment  in  favor  of  the  creditor, 
is  not  changed  by  a  statute  providing 
that  in  actions  against  joint  contractors, 
if  the  plaintifit  is  barred  as  to  some  of 
the  defendants,  but  entitled  to  recover 
as  to  others  by  virtue  of  a  new  acknowl- 
edgment or  otherwise,  judgment  will  be 
entered  in  favor  of  those  defendants  as 
to  whom  the  action  is  barred,  and  in 
favor  of  the  plaintiff  against  the  others. 
Kelly  v.  Sproul  (1908)  153  Mich.. 691, 
117  NT.  W.  327,  15  Ann.  Cas.  1029. 

Cases  where  an  action  bv  the  cred- 
itor  against  the  surety  seeking  indem- 
nity or  contribution  would  also  be 
barred  when  the  latter  paid  the  prin- 
cipal's debt,  though  literally  within  the 
scope  of  this  note,  are  not  treated  here- 
in because  based  upon  a  diiferent  prin- 
ciple of  law;  viz.,  the  principle  that  a 
surety  who  voluntarily  pays  the  prin- 
cipal's debt  after  the  bar  of  the  Stat- 
ute of  Limitations  has  attached  in  his 
favor  cannot  recover  indemnity  or  con- 
tribution, which  principal  would  defeat 
a  surety's  action  for  indemnity  or  con- 
tribution, although  an  action  by  the 
creditor  against  the  principal  or  co- 
surety would  not  be  barred.    G.  V.  L 
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STATE  OF  NORTH  DAKOTA  EX  REL.  F. 
S.  McCURDY,  State's  Attorney  for  Bur- 
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AXXIE   BEXXETT  et  al.,  Appta. 
(—  X.  D.  — ,  163  X.  TV.  1063.) 

Nnlsancc  —  clof^lti^  bawdyhouBe. 

1.  In  the  absence  of  legislative  enactment 
authorizing    the    destruction    of    personal 

Heajinotes  by  Grace,  J. 
L.R.A.1917F. 


property  which  is  kept  and  used  in  connec- 
tion with  the  operation  and  maintenance  of 
a  bawdyliouse,  the  court  has  uo  inherent 
authority  to  order  the  destruction  of  such 
property,  and  has  no  authority  to  order 
the  destruction  of  any  property  connected 

Note.  —  The  right  to  seize  or  forfeit  prop- 
erty found  in  bawdyhouse  is  discussed  in 
State  ex  rel.  Robertson  v.  Lane,  52  L.R.A. 
<K.S.)   932,  and  see  footnote  to  that  case. 

Generally  as  to  validity  of  statutes  or 
ordinances  against  bawdyhousee,  see  anno- 
tation following  People  ex  rel.  Thrasher  t. 
Smith,  L.R.A.1917B,  3078. 


STATE  EX  REL.  McCURDY  v.  BENNETT. 
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with  the  operation  of  a  bawdyhouse.  The 
court  has  the  authority,  under  the  present 
law  defining  bawdyhouses,  prescribing  what 
may  be  done  with  such  houses  and  personal 
property  therein,  to  take  possession  of, 
close,  and  keep  closed  for  the  term  of  one 
year,  any  huutie  or  building  in  which  such 
bawdyhouse  is  conducted;  and  lias  authority 
also  to  take  possession  of  all  personal  prop- 
erty found  tiiert'in  or  on  such  premises  and 
place  it  in  the  possession,  by  its  order,  of 
a  sheriff  or  some  person  appointed  by  the 
court,  to  remain  in  such  possession  for  the 
term  of  one  year,  and  has  also  the  right 
and  authority  to  charge  up  as  costs  in  such 
case  the  expense  of  caring  for  all  such  prop- 
erty during  such  time  the  same  is  in  the 
possession  or  control  of  such  persons  as  are 
authorized  by  law  to  take  charge  of  prop- 
erty, such  as  sheriffs  or  other  persons  ap- 
pointed by  the  court. 

For  other  caseSf  see  Nuisances,  II.  e,  in  Dig. 
l-5i  N.  S. 

Same  «-  aiHdavits  in  past  tense. 

2.  Where  the  affidavits  in  support  of  an 
application  for  injunction  refer  to  the  nui- 
sance as  having  existed,  rather  than  exist- 
ing, the  court  is  not  without  jurisdiction, 
notwithstanding  that  the  afUdavits  do  not 
allege  the  present  existence  of  the  nuisance 
at  the  time  of  the  commencement  of  the 
action,  where  the  complaint  in  the  action 
does  allege  that  the  nuisance  is  existing  at 
the  time  of  the  commencement  of  the  action, 
and  the  in  junctional  order  is  based  upon 
both  the  complaint  and  the  affidavits. 
For  other  cases j  see  .YMi«awce«,  //.  c,  in  Dig. 

1-62  y.  S. 

(Robinsson,   J.,   dissents   in   part.) 

(July  14,  1917.) 

A  PPEAL  by  defendants  from  a  judgment 
1\.  of  the  District  Court  for  Burleigh  Coun- 
ty  in  plaintiff's  favor  in  an  action  brought 
to  enjoin  the  maintenance  of  a  common 
nuisance.     Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fisk,  31urpliy,  &  Llnde  and 
Sullivan  &  Sullivan,  for  appellants. 

The  court  had  no  authority  under  our 
statute  to  order  the  destruction  of  the  per- 
sonal property  found  in  the  place  in  which 
the  nuisance  was  alleged  to  have  been  main- 
tained. 

State  ex  rel.  Robertson  v.  "New  England 
Furniture  k  Carpet  Co.  (State  ex  rel.  Rob- 
ertson V.  Lane)  126  Minn.  78,  52  L.R.A. 
(X.S.)  932,  147  N.  W.  951,  Ann.  Gas.  1915D, 
649. 

Messrs.  P.  E.  McCurdy  and  William 
liangrer,  Attorney  General,  for  the  State:, 

If  a  court  in  its  discretion  believes  it 
necessary  to  destroy  property  in  order  to 
prevent  that  property  from  being  further 
used  in  an  illegitimate  manner,  it  would 
seem  to  be  the  most  effective  method  of 
enforcing  its  orders. 
L.R.A.1917F. 


State  ex  rel.  Robertson  v.  New  England 
Furniture  A  Carpet  Co.  (State  ex  rel.  Rob- 
ertson V.  Lane)  126  Minn.  78,  52  L.R.A. 
(N.S.)  935,  147  N.  W.  951,  Ann.  Cas. 
1916D,  649. 

Grace,  J.,  delivered  the  opinion  of  the 
court : 

The  complaint  states  a  cause  of  action  for 
the  discontinuance  of  a  common  nuisance,  to 
wit,  a  bawdyhouse,  alleged  to  have  been 
maintained  at  the  time  of  the  commence- 
ment of  the  action  and  prior  thereto  at  the 
place  described  in  the  complaint.  As  proof 
of  the  maintaining  of  the  nuisance,  the  af- 
fidavit of  the  state's  attorney,  on  informa- 
tion and  belief,  and  the  aflidavit  of  F.  L. 
Watkins,  upon  his  own  knowledge,  were 
made  in  support  of  the  injunctional  pro- 
ceedings. The  answer  was  a  general  denial. 
The  affidavits  also  constitute  the  evidence 
in  the  case,  by  stipulation. 

The  first  point  raised  by  the  appellants 
is  that  the  affidavits,  which  by  stipulation 
constitute  the  proof  in  the  action,  were  in- 
sufficient as  a  matter  of  law  to  confer  upon 
the  court  jurisdiction,  in  that  they  do  not 
show  or  furnish  any  proof,  that  any  nui- 
sance ever  existed,  or  that  it  was  transpir- 
ing, existing,  and  being  carried  on  at  the 
time  of  the  commencement  of  the  action. 
The  main  contention  of  the  parties  in  regard 
to  this  assignment  of  error  relates  to  the 
proposition  that  there  is  no  allegation  or 
statement  in  the  affidavits  that  a  nuisance 
is  in  existence  or  was  in  existence  at  the 
time  of  the  commencement  of  the  action. 
In  this  case,  however,  the  court,  in  making 
its  injunctional  order,  bases  its  order  not 
only  on  the  affidavit  of  the  state's  attorney 
and  F.  L.  Watkins,  but  also  upon  the  veri- 
fied complaint.  It  will  be  noticed  that  the 
complaint  alleges  that  the  nuisance  was  be- 
ing maintained  at  the  time  of  the  commence- 
ment of  the  action,  and  this  is  nowhere  dis- 
proved by  any  competent  testimony,  al- 
though the  same  is  denied  in  the  answer; 
but,  so  far  as  determining  the  question  of 
jurisdiction  is  concerned,  the  allegation  in 
the  complaint,  taken  together  with  the  fact 
that  there  was  positive  proof  of  the  exist- 
ence of  the  nuisance,  and  these,  taken  to- 
gether with  the  presumption  of  the  con- 
tinuance of  the  nuisance,  it  having  been 
shown  by  competent  proof  that  it  did  once 
exist,  is  sufficient  to  give  the  court  juris- 
diction,— and  we  hold  that  the  court  did 
have  jurisdiction. 

As  to  the  other  assignment  of  error, 
which  is  that  the  court  had  no  power  as  a 
matter  of  law  under  our  statute  to  make  an 
order  destroying  the  personal  property  found 
in  the  building  in  which  the  alleged  nuisance 
is  charged  t«>  have  been  maintained,  it  is  a 
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matter  of  considerable  importance  and  not 
easy  of  solution.  The  statute  referring  to 
that  matter  is  found  in  Comp.  Laws  1013, 
fi§  9644-9651,  inclusive.  The  main  section, 
however,  is  §  9644.  It  will  be  noticed  by 
such  section  that  the  existence  of  such  nui- 
sance, wlien  it  be  established  in  either  a 
criminal  or  equitable  action,  upon  the  judg- 
ment of  a  jury,  court,  or  judge  having  juris- 
diction, and  where  it  is  found  in  anv  such 
proceeding  that  such  a  place  is  a  nuisance, 
the  sheriff,  his  deputy,  or  any  constable  of 
the  proper  county,  or  marshal  of  any  city 
where  the  same  is  located,  shall  be  directed 
to  shut  up  and  abate  such  place  by  taking 
possession  thereof  and  closing  the  same 
against  its  use  by  anyone,  and  keep  the 
same  closed  for  the  period  of  one  year  from 
the  date  of  the  judgment  decreeing  such 
place  to  be  a  common  nuisance.  Under  this 
statute  the  court,  after  having  found  the 
place  under  consideration  in  this  complaint 
to  be  a  nuisance,  ordered  the  house  to  be 
closed  up  for  the  period  of  one  year  and  all 
of  the  personal  property  therein,  consisting 
of  the  list  of  personal  property  included  in 
the  judgment  of  the  trial  court,  and  which 
it  is  not  necessary  to  fully  describe  in  this 
opinion,  but  generally  such  personal  proper- 
ty consisted  of  pictures,  a  piano,  clock,  heat- 
ing stove,  chairs,  tables,  vases,  beds  and 
bedding,  dressers,  commodes,  a  victrola  the 
usual  dining  room  furniture,  the  usual 
kitchen  furniture,  and  also  a  trunkful  of  cut 
glass  (said  to  be  worth  about  $500),  and 
other  furniture  of  like  nature  destroyed. 
There  is  no  question  under  the  statute  but 
what  the  court  had  a  right  to  close  the 
house  for  the  term  of  one  year.  The  sole 
question,  therefore,  remaining,  is  whether 
the  court  had  authority,  under  its  inherent 
equitable  powers,  to  order  the  destruction 
of  such  property,  being  in  the  house  at  the 
time  of  the  continuance  of  the  nuisance, 
and  at  least  most  of  it,  to  some  extent,  sus- 
ceptible of  use  in  the  continuance  and  con- 
duct of  such  nuisance.  All  of  the  personal 
property  la  such  property  as  could  be  used 
for  a  good  and  legitimate  use  and  was  such 
personal  property  of  which  a  legitimate  use 
could  be  made.  It  is  different  from  the  dice 
which  are  used  in  a  dice  game,  poker  chips 
and  gambling  devices  or  tables  or  parapher- 
nalia for  which  no  other  beneficial  use  could 
be  generally  found,  and  which  would  be 
generally  useless  excepting  in  the  conduct 
and  operation  of  gambling  games  and  de- 
vices. Our  statute  does  not  provide  that 
such  property  may  be  destroyed.  Has  the 
court,  then,  the  power,  in  the  exercise  of  its 
function  as  a  court  of  equity,  on  the  grounds 
of  public  policy,  for  the  public  good,  the 
moral  welfare,  the  moral  safety  of  the  com- 
munity, and  for  the  protection  of  the 
L.R.A.1917r. 


younger  members  of  the  community,  both 
male  and  female,  if  the  court  concludes  that 
such  property  is  being  used  and  persistently 
used  to  carry  on  and  operate  a  nuisance,  to 
order  its  destruction  ?  We  are  clear  that  the 
court  haa  no  such  inherent  power,  and  the 
court  has"  such  power  only  where  conferred 
upon  it  by  the  legislature.  The  United 
States  Supreme  Court  in  the  case  of  Mugler 
V.  Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  273,  has  decided  with  what 
branch  of  the  government  the  police  power 
is  lodged,  and  has  determined  which  branch 
of  the  government  has  power  to  determine 
questions  of  police  regulation  so  as  to  bind 
all,  and  has  determined  that  the  legislative 
branch  of  the  government  is  the  division  of 
the  government  with  which  is  lodged  the 
power  to  determine  what  rules,  regulations, 
and  laws  of  police  power  shall  be  enacted 
and  be  operative.  The  United  States  Su- 
preme Court  IB  such  oase,  speaking  through 
Justice  Harlan,  uses  the  following  lan- 
guage, referring  to  police  powers:  "Power 
to  determine  such  questions,  so  as  to  bind 
all,  must  exist  somewhere;  else  society  will 
be  at  the  mercy  of  the  few,  who,  regarding 
only  their  own  appetites  or  passions,  may 
be  willing  to  imperil  the  peace  and  security 
of  the  many,  provided  only  they  are  per- 
mitted to  do  as  they  please.  Under  our 
system  that  power  is  lodged  with  the  legis- 
lative branch  of  the  government.  It  be- 
longs to  that  department  to  exert  what  are 
known  as  the  police  powers  of  the  state, 
and  to  determine,  primarily,  what  measures 
are  appropriate  or  needful  for  the  protec- 
tion of  the  public  morals,  the  public  health, 
or  the  public  safetj'." 

In  the  case  of  Balch  v.  Glenn,  85  Kan. 
736,  43  L.R.A.(N.S.)  1080,  119  Pac.  67,  Ann. 
Cas.  1913A,  406,  the  following  is  found  in 
the  syllabus:  "The  legislature  of  the  state 
may  declare  that  to  be  a  nuisance  which  is 
detrimental  to  the  health,  morals,  peace,  or 
welfare  of  its  citizens,  and  may  confer  pow- 
er upon  local  boards  or  tribunals  to  exer- 
cise the  police  power  of  the  state  when,  in 
the  judgment  of  such  tribunals,  the  condi- 
tions exist  which  the  legislature  has  de- 
clared constitute-  such  nuisance." 

We  think  it  is  well  settled  that  the  power 
to  declare  what  is  a  nuisance  and  to  enact 
or  bring  into  existence  laws,  regulations, 
powers,  and  remedies  to  destroy  such  nui- 
sance rests  primarily  with  the  legislative 
branch  of  the  government.  Our  legislature 
has  declared,  for  instance,  that  places  where 
intoxicating  liquors  are  kept  for  sale,  or  a 
place  to  which  persons  resort  to  drink  in- 
toxicating liquors,  are  a  nuisance,  and  has 
authorized  the  abatement  of  such  nuisance, 
and  in  connection  therewith  authorized  the 
destruction  of  any  liquors  found  upon  such 
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I»l«fie.  It  has  alfio  declared  that  t^e  keeping 
and  maintaining  of  a  place  where  gambling 
is  carried  on  is  a  nuisance,  and  has  author- 
ized the  discontinuance  of  such  nuisance  and 
the  destruction  of  all  gambling  apparatus 
connected  with  such  place.  Our  legislature 
lias  also  enacted  a  law,  being  §  9644,  Comp. 
Laws  1913,  which  defines  bawdyhouses  and 
declares  them  to  be  a  nuisance,  and  au- 
thorizes any  place  or  house  of  ill  fame,  as- 
signation, or  prostitution,  maintained  as  a 
place  to  which  persons  may  resort  or  visit 
for  unlawful  sexual  intercourse,  to  be  abated 
and  closed  up  for  a  period  of  one  year,  and 
also  authori^  the  officer  to  take  possession 
of  all  personal  property  found  on  such  prem- 
ises and  hold  the  possession  of  such  premises 
and  keep  the  same  closed  until  final  judg- 
ment is  entered,  or  until  the  possession  of 
the  same  shall  be  disposed  of  by  an  order 
of  the  court  or  judge  upon  a  hearing  had 
before  it  for  sucli  purpose.  This  is  the  ex- 
pression of  the  legislature  upon  this  sub- 
ject, and  confers  the  only  power  relative  to 
such  subject  which  the  courts  may  exercise. 
Tn  the  law  enacted  by  the  legislature  relat- 
ing to  bawdyhouses  it  does  not  authorize 
the  destruction  of  the  property,  and  until 
the  Legislature  enacts  such  a  law  the  courts 
are  without  the  inherent  power  to  order  the 
destruction  of  property  used  in  the  main- 
tenance of  a  bawdyhouse.  The  court  can 
order  that  all  such  property  shall  be  taken 
possession  of  by  a  sheriff  or  other  public 
officer,  whether  the  same  is  real  or  personal 
property,  and  retained  in  the  possession  of 
such  public  officer  or  other  person  appointed 
by  the  court  by  its  order,  for  the  full  term 
of  one  year,  and  may  also  order  that  the 
expenses  for  holding  and  caring  for  such 
property  during  the  year  be  taxed  as  a  part 
of  the  costs  in  the  action.  This  is  as  far  as 
th«  legislature  has  gone,  and  the  court  is 
not  authorized  to  go  any  farther,  in  view 
of  the  fact  that  the  power  to  enact  laws 
upon  such  subject  and  to  make  regulations 
concerning  the  abatement  of  such  nuisance 
and  the  disposition  of  the  property  con- 
nected with  such  nuisance  and  what  may  be 
done  to  abate  such  nuisanee  is  lodged  whoUy 
and  entirely  with  the  legislature. 

The  case  of  State  ex  reL  Robertson  v.  New 
England  Furniture  &  Carpet  Co.  (State  ex 
rel.  Robertson  ▼.  Lane)  126  Minn.  78,  62 
L.R.A.(N.S.)  932,  147  N.  W.  951,  Ann.  Cas. 
1915D,  54L9,  holds  that  the  court  may  or- 
der the  destruction  of  property  used  in  the 
maintenance  of  a  bawdyhouse.  The  legisla- 
ture of  Minnesota,  however,  has  enacted  a 
statute  directly  upon  this  subject,  authoriz- 
ing the  destruction  of  this  property  when 
so  used.  They  do,  however,  in  such  case, 
say  that  equity  could  have  dealt  with  the 
property  in  any  way  reasonably  necessary  • 
L.R.A.19nF. 


to  suppress  the  nuisance,  meaning  thereby 
that  the  court  of  equity  could  bave  assumed 
any  powers  it  saw  fit  to  destroy  the  nui- 
sance, even  in  the  absence  of  a  statute.  We 
do  not  believe  such  holding  is  sound  as 
applied  to  nuisances  and  property  of  the 
character  here  involved,  in  view  of  the  fact 
that  the  power  to  deal  with  common  nui- 
sances and  to  enact  laws  defining  them  and 
for  their  discontinuance  and  the  disposition 
of  property  connected  therewith  and  its  de- 
struction, if  necessary  to  abate  such  nui- 
sance, is  lodged  wholly  and  entirely  in  the 
legislative  branch  of  government,  as  is  clear- 
ly shown  from  the  conclusion  reached  by  the 
United  States  Supreme  Court  in  the  case 
referred  to;  and  there  are  many  other  cases 
to  the  same  point  and  of  like  import. 

The  judgment  of  the  District  Court  is  re- 
versed in  so  far  as  it  orders  the  destruction 
of  the  property  mentioned  and  set  forth  in 
its  findings  of  fact  and  decree. 

Robinson^  J.,  dissenting  in  part: 

This  is  an  appeal  from  a  judgment  or  or- 
der which  is  to  the  effect  that  the  defend- 
ants have  kept  in  Bismarck  a  bawdyhouse, 
and  that  the  sheriff  take  possession  of  the 
house  and  keep  it  securely  locked  for  one 
year  and  destroy  all  the  stoves,  beds,  furni- 
ture, and  furnishings  of  the  house,  amount- 
ing to  the  value  of  $2,000  or  $3,000.  The 
proceeding  was  commenced  by  warrant  or 
order  signed  by  the  judge,  directing  any 
sheriff,  constable,  or  policeman  to  take  pos- 
session of  the  house  and  to  lock  and  hold 
the  same  with  all  the  personal  property 
therein. 

If  the  judgment  is  valid,  then  the  most 
innocent  party  in  Bismarck  may  be  charged 
with  the  keeping  of  a  bawdyhouse  and  at 
any  moment  of  the  day  or  night  he  may  be 
thrown  out  of  his  fiouse  and  home  and  have 
it  locked  up  and  his  property  destroyed. 
Such  a  procedure  is  unknown  to  the  common 
law,  and  it  is  miknown  to  common  sense  and 
common  reason.  It  leads  to  the  destruction 
of  civil  liberty,  the  burning  of  Salem  witch- 
es, and  the  persecution  of  those  who  do  not 
think  as  we  do. 

In  Blackstone  we  read  that  a  man's  house 
is  his  castle  wherein  he  may  defy  even  the 
monarch,  but,  under  the  spell  of  modern  re- 
form, if  some  irresponsible  detective,  work- 
ing for  his  dirty  fee,  makes  affidavit,  wheth- 
er true  or  false,  charging  a  person  with  the 
keeping  of  a  bawdyhouse,  then  a  party  may 
be  thrown  out  of  his  house  and  the  house 
and  all  tlie  property  destroyed,  and,  as  in 
this  case,  it  may  all  be  done  in  a  summary 
nsanner  and  without  a  trial  by  jury. 

And  still  the  Constitution  providies:  The 
right  of  trial  by  jury  shall  be  secured  to  all 
and  shall  remain  inviolate.    Under  constitu- 
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tional  laiw,  before  the  courts  may  hang  a 
man  or  send  him  to  state's  prison  or  throw 
him  out  of  his  house  or  destroy  his  proper* 
ty,  they  must  give  him  a  trial  by  jury.  The 
right  of  trial  by  jury  is  a  thousand  times 
more  sacred  than  the  right  to  abate  forbid- 
den houses  and  to  destroy  property.  In- 
deed, the  Constitution  contains  nothing  to 
warrant  the  destruction  of  property,  and  it 
does  protect  property  to  the  same  extent 
that  it  protects  life  and  liberty.  It  reads: 
All  men  are  by  nature  equally  free  and  in- 
dependent and  have  certain  inalienable 
rights,  among  which  are  those  of  enjoying 
and  defending  life  and  liberty,  acquiring, 
possessing,  and  protecting  property  and 
reputation,  and  pursuing  and  obtaining  safe- 
ty and  happiness.  The  right  of  trial  by 
jury  shall  be  secured  to  all  and  shall  remain 
inviolate.  No  person  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against 
himself,  or  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  Ex- 
cessive bail  shall  not  be  required  nor  exces- 
sive fines  imposed,  nor  shall-  cruel  or  un- 
usual punishment  be  inflicted.  The  right  of 
the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects  against  unrea- 
sonable searches  and  seizures  shall  not  be 
violated.  All  courts  shall  be  open,  and 
every  person,  for  any  injury  done  him  in 
his  lands,  goods,  person,  or  reputation,  shall 
have  a  remedy  by  due  process  of  law  and 
right  and  justice  administered  without  sale, 
denial,  or  delay.  These  are  among  the  most 
sacred  provisions  of  the  Constitution.  They 
cannot  be  too  often  repeated.  It  were  well 
to  commit  them  to  memory  and  to  repeat 
them  morning  and  evening  as  we  do  the 
Lord's  Prayer  and  the  Ten  Commandments. 
The  action  is  under  chapter  59,  Laws  of 
1911,  which  was  house  byi  No.  130.  At  the 
close  of  the  session  the  bill  was  rushed 
through  and  passed  without  reading  or  dis- 
cussion, contrary  to  the  Constitutiotn.  The 
act  declared  every  bawdyhouse  to  be  a  com- 
mon nuisance,  to  abate  which  an  action  may 


be  commenced  by  any  person  in  the  name 
of  the  state,  and  that,  at  the  commence- 
ment of  such  action,  on  an  affidavit  stating 
the  offense,  the  judge  must  grant  an  in- 
junction and  issue  a  warrant  commanding 
the  officer  to  take  possession  of  the  house 
and  to  securely  lock  and  hold  the  same  to 
abide  the  final  judgment.  Then  it  is  pro- 
vided that  a  final  judgment  against  the  ac- 
cused shall  direct  the  officer  to  shut  up  and 
abate  the  place  and  to  keep  the  same  se- 
curely closed  for  one  year. 

The  statute  contains  nothing  to  warrant 
the  destruction  of  personal  property,  and, 
if  it  did,  it  would  be  clearly  void,  and  it  is 
void  in  declaring  a  house  to  be  a  public 
nuisance  when  in  fact  it  may  not  be  a  nui- 
sance. A  house  may  be  a  public  nuisance 
when  it  overhangs  the  street  or  when  it 
becomes  a  worthless  firetrap  and  a  menace 
to  the  city,  but  shall  we  say  that  the  Mc- 
Kenzie  Hotel  is  a  common  nuisance,  and 
that  it  should  be  closed  for  one  year  by  rea- 
son of  the  fact  that  to  some  extent  it  is  or 
mav  be  used,  as -all  hotels  are  used,  for 
gambling,  drinking,  and  forbidden  love? 
Shall  we  say  that  the  grass  and  parks  are 
nuisances  to  be  destroved  because  of  use  in 
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that  way?  Shall  we  say  that  on  mere  af- 
fidavits and  without  trial  by  jury  any  party 
may  be  turned  out  of  his  house  and  deprived 
of  his  liberty  and  property?  Even  Shylock 
disdained  to  beg  for  life  without  his  prop- 
erty. He  said:  "You  take  my  life  when 
you  do  take  the  means  whereby  I  live." 

There  is  nothing  in  the  record  to  show 
that  the  house  in  question  is  a  nuisance. 
For  aught  that  appears  from  the  affidavits, 
it  may  be  one  of  the  nicest  and  best  and 
most  secluded  houses  in  the  town.  When 
a  party  offends  against  the  law  he  may  be 
punished  by  the  law  and  as  provided  by  the 
law,  but  not  by  destroying  his  property  or 
dispossessing  him  of  lands  or  houses  or 
home.  The  act  in  question  is  void.  The 
judgment  is  void,  and  it  should  be  reversed. 
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BAGGAGE  &  OMNIBUS  TRANSFER  COM- 
PANY, Respt., 

V. 

CITY  OF  PORTLAND  et  al.,  Appts. 

<84  Or.  343,  164  Pac.  670.) 

Carrier  —  exclusive  privilege  for  bag- 
gage transfer  —  validity. 
1.  A  contract  by  a  railroad  companiy  giv- 

Note.  —  For  right  of  carrier  to  grant  ex- 
clusive train  privilege  to  baggage  or  pas- 
senger  transfer   companies,   see  annotation 
following  this  case,  post,  1085. 
L.R.A.1917F. 


ing  a  baggage  company  the  exclusive  right 

to  solicit  on  its  trains  and  to  occupy  space 

in  its  station  is  not  void  as  against  public 

policy. 

For  other  casesy  aee  Carriers,  IV,  h,  in  Dig, 

Same  —  statutory  prohibition  of  prefer- 
ences. 

2.  Contracting  to  give  a  particular  bag- 
gage company  exclusive  rights  on  its  trains 
and  in  its  station  is  not  forbidden  by  a 
statute  making  it  unlawful  for  any  rail- 
road company  to  make  or  give  any  undue  or 
unreasonable  privilege  or  advantage  to  any 
particular  person,  flrm,  or  corporation,  if 
the  statute  wher^  such  provision  is  found 
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.was  intended  to  pr|))^ib\t  preferences  among 
passengers  or  shippers. 
For  other  c<i8ea,  $€e  Carriers,  IV.  6,  in  Dig. 
1-52  N.  S. 

Municipal   corporatlol)   —   anthority   to 

forbid  ba^n^age  monopoly. ' 

3.-  A  charter  conferring  upon  a  municipal 
corporation  police  power  and  the  authority 
to  regulate  all  public  utilities  does  not  em- 
power it  to  forbid  a  carrier  to  grant  a  bag- 
gage company  the  exclusive  privilege  to  so- 
licit patronage  on  its  trains  and  in  its 
station. 
For  other  cases,  see  Municipal  Corporations, 

//.  c,  4,  d,  ♦»  Dig.  1-52  N.  8. 

<  April  17,  1917.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Multnomah  Coun- 
ty in  favor  of  plaintiff  in  a  suit  to  enjoin 
the  threatened  enforcement  of  a  city  ordi- 
nance prohibiting  the  granting  of  exclusive 
privileges  to  transfer  companies.    Affirmed. 

Statement  by  Moore,  J.: 

This  is  a  suit  by  the  Baggage  &  Omnibus 
Transfer  Company,  a  corporation,  against 
the  city  of  Portland,  a  municipal  corpora- 
tion, and  its  directing  executive  oilicers,  to 
enjoin  the  threatened  enforcement  of  a  city 
ordinance.  Tlie  complaint  alleges  in  effect 
that  the  Northern  Pacific  Terminal  Com- 
pany, a  corporation,  owns  in  that  city  a 
union  depot  and  railroad  tracks  connecting 
with  similar  lines  of  other  railway  com- 
panies; that  on  January  1,  1914,  the  termi- 
nal company  entered  into  a  written  contract 
with  the  plaintiff  granting  to  the  latter  the 
exclusive  privilege  of  requesting  from  pas- 
sengers on  incoming  trains  the  right  to 
transfer  their  baggage  to  such  places  in 
Portland,  Oregon,  as  might  be  directed,  and 
also  to  maintain  within  the  station  grounds 
a  representative  to  solicit  from  travelers 
as  tliey  left  sleeping  cars  after  occupying 
them  all  or  a  part  of  the  night  the  same 
rig^it;  that  the  plaintiff  was  also  granted 
the  advantage  of  occupying  at  the  depot  a 
part  of  the  baggage  room  and  was  furnished 
by  the  terminal  company  with  telephone 
connections;  that  the  council  of  the  city 
of  Portland  adopted,  and  its  mayor  ap- 
proved, Ordinance  No.  29773,  §  3  of  which 
undertakes  to  make  it  unlawful  for  any 
railway  company  to  give  to  the  owner  ol 
any  vehicle  a  right  or  privilege  which  would 
not  be  extended  upon  equal  terms  to  the 
proprietor  of  all  carriages  in  that  munici- 
pality, and  provides  a  penalty  for  a  violation 
of  the  enactment;  and  that  the  defendants 
threaten  to  enforce  the  provisions  of  such 
ordinance  and  to  subject  the  plaintiff  and 
its  agents  to  a  miiltiplicity  of  suits  and 
criminal  actions,  thersby  depriving  it  of  a 
valuable  property  right,  to  its  irreparable 
L.R.A.1917F. 


injnry  and  damage,  t9  redress  which  wrong 
no  adequate  remedy  exists  at  law.  Copies 
of  the  contract  and  of  the  ordinance  were 
made  parts  of  the  complaint,  the  prayer  of 
which  is  that  the  enactment  may  be  decreed 
oppressive  and  void,  and  the  defendants  en- 
joined from  putting  their  menace  into  exe» 
cution.  The  answer  admits  some  of  the 
averments  of  the  complaint,  denies  others, 
and  alleges  generally  that  the  contract  re- 
ferred to  is  void,  in  that  it  violates  public 
policy  by  denying  to  all  others  than  the 
plaintiff  equal  rights  and  privileges;  that  it 
is  impossible  for  any  other  person  engaged 
in  the  transfer  business  to  obtain  posses- 
sion of  baggage  at  the  depot  until  several 
hours  after  the  arrival  of  a  train,  thereby 
making  it  necessary  for  all  passengers  who 
desire  the  immediate  delivery  of  their 
trunks,  etc.,  to  patronize  the  plaintiff,  whose 
contract  creates  a  monopoly.  A  demurrer 
to  the  answer  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  de- 
fense was  sustained,  and  the  relief  prayed 
for  in  the  complaint  was  granted,  from 
which  decree  the  defendants  appeal. 

Messrs.  L.  E.  Liatourette  and  W.  P.  La 
Roche,  for  appellants: 

An  arrangement  whereby  exclusive  or 
preferential  privileges  are  given  in  the  mat- 
ter of  handling  baggage  or  passengers  at  a 
depot  is  against  .public  policy,  in  violation 
of  the  eommon  law  and  of  the  statutes,  and 
is  void. 

Montana  Union  R.  Co.  v.  Langlois,  9 
Mont.  419,  8  L.R.A.  753,  18  Am.  St.  Rep. 
745,  24  Pac.  209;  Kalamazoo  Hack  &  Bus 
Co.  V.  Sootsma,  84  Mich.  194,  10  L.R.A. 
819,  22  Am.  St.  Rep.  693,  47  N.  W.  667; 
Palmer  Transfer  Co.  v.  Anderson,  131  Ky. 
219,  19  L.R.A.(N.S.)  756,  133  Am.  St.  Rep. 
237,  115  S.  W.  182;  Crav«ns  v.  Rodgers,  101 
Mo.  247,  14  S.  W.  106;  State  v.  Reed,  76 
Miss.  211,  43  L.R^A.  134,  71  Am.  St.  Rep. 
528,  24  So.  308,  11  Am.  Crim.  Rep.  661 ; 
Re  Marriott,  1  C,  B.  N.  S.  499,  140  Eng.  Re- 
print, 205,  26  L.  J.  C.  P.  N.  S.  154,  3  Jur, 
N.  S.  493,  5  Week.  Rep.  312 ;  Re  Palmer,  L. 
R.  6  G.  P.  194,  40  L.  J,  C.  P.  N.  S.  133,  24 
L.  T.  N.  S.  135,  19  Week.  Rep.  627 ;  Park- 
inson v.  Great  Western  R.  Co.  L.  R.  6  C.  P. 
554,  40  L.  J.  C.  P.  N.  S.  222,  24  L.  T.  N.  S. 
830,  19  Week.  Rep.  1063;  Pennsylvania  Co. 
V.  United  States,  236  U.  S.  351,  59  L.  ed. 
616,  P.  U.  R.  1916B,  261,  35  Sup.  Ct.  Rep. 
370;  Indian  River  S.  B.  Co.  v.  East  Coast 
Transp.  Co.  28  Fla.  387,  29  Am.  St.  Rep. 
258,  10  So.  480. 

An  arrangement  whereby  exclusive  solicit- 
ing privileges  are  granted  at  depots  or  depot 
yards  is  also  void. 

Indianapolis  Union  R.  Co.  v.  Dohn,  153 
Ind.   10,   45   L.R.A.  427,   74  Am.   St.   Rep. 
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274,  53  y.  E.  937;  Bedding  t.  Gallagher, 
69  N.  H.  650,  76  Am.  St.  Rep.  204,  45  Atl. 
96;  Markham  v.  Brown,  8  N.  H.  623,  31  Am. 
Dec.  209;  Camblos  y.  Philadelphia  it  K.  K. 
Co.  9  Phila.  411,  Fed.  CaB.  No.  2,331;  Penn- 
sylvania Co.  V.  Chicago,  181  111.  289,  53 
L.R.A.  223,  54  N.  E.  826. 

Whether  the  contract  in  question  is  valid 
or  void,  it  is  subject  to  an  exercise  by  the 
city  of  its  police  power,  and  the  ordinance 
in  question  is  a  proper  exercise  of  such 
power. 

Lindsay  v.  Anniston,  104  Ala.  257,  27 
L.R.A.  436,  53  Am.  St.  Rep.  44,  16  So.  545; 
Chillicothe  v.  Brown,  38  Mo.  App.  609; 
Colorado  Springs  v.  Smith,  19  Colo.  654,  36 
Pac.  540;  City  Cab,  Carriage  &  Transfer 
Co.  V.  Hayden,  73  Wash.  24,  L.R.A.1915F, 
726,  131  Pac.  472,  Ann.  Cas.  1914D,  731. 

Messrs.  Stapleton  A  Conley  and  M.  B. 
Criimpacker,  for  respondent: 

The  terminal  company  owns  its  property, 
the  Union  Station,  Iniggage  room,  and  termi- 
nal grounds,  and  so  long  as  it  performs  its 
proper  functions  with  the  traveling  and 
shipping  public,  it  may  make  any  other  and 
further  use  of  its  property  that  it  sees  fit, 
and  in  doing  so  may  give  exclusive  privi- 
leges to  others  to  use  the  same  or  any  por- 
tion thereof  to  the  same  extent  as  a  private 
individual  could  do. 

Old  Colony  R.  Co.  v.  Tripp,  147  Mass.  35, 
9  Am.  St.  Rep.  661,  17  K.  E.  89;  Oregon 
Short  Line  R.  Co.  v.  Davidson,  33  Utah, 
370,  16  L.R.A.(N.S.)  777,  94  Pac.  10,  14 
Ann.  Cas.  489;  Union  Depot  &  R.  Co.  v. 
Meeking,  42  Colo.  89,  126  Am.  St.  Rep.  145, 
94  Pac.  16. 

The  contract  with  the  terminal  company 
is  not  against  public  policy  and  does  not 
create  a  monopoly. 

Donovan  v.  Pennsylvania  Co.  199  U.  S. 
279,  50  L.  ed.  192,  26  Sup.  Ct.  Rep.  91; 
Hedding  v.  Gallagher,  72  N.  H.  377,  64 
L.R.A.  811,  57  Atl.  225;  Oregon  Short  Line 
R.  C^.  V.  Davidson,  supra. 

The  ordinance  involved  in  this  case  is  one 
that  must  be  taken  as  an  attempt  to  regu- 
late the  private  affairs  of  the  terminal  com- 
pany and  plaintiff,  and  it  cannot  in  any 
just  sense  be  deemed  one  for  the  govern- 
ment of  the  city  or  for  the  better  regulation 
of  the  police  of  the  city,  and  is  therefore 
not  a  reasonable  escercisp  of  the  power  con- 
ferred. 

Wice  V.  Chicago  &  N.  W.  R.  Co.  193  111. 
351,  56  L.R.A.  268,  61  N.  E.  1084. 

The  ordinance  is  not  only  unnecessary  as 
A  police  regulation,  and  therefore  beyond  the 
legislative  authority  of  the  city  to  pass, 
but  it  is  also  unreasonable  and  oppressive 
and  therefore  void. 

Ibid. ;  Hawes  v.  Chicago,  158  III.  653,  30 
L.R.A.  226,  42  N.  E.  875. 
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Under  the  general  welfare  clause  of  the 
city  charter,  the  city  may  pass  reasonable 
ordinances  for  the  regulation  of  lawful 
trades  and  occupations  within  its  limits, 
but  is  not  authorized,  under  such  power,  to 
make  it  unlawful  to  carry  on  a  lawful  busi- 
ness or  trade  in  a  lawful  manner. 

Cosgrove  v.  Augusta,  103  Ga.  835,  42 
L.R.A.  711,  68  Am.  St.  Rep.  149,  31  S.  E. 
446. 

The  contract  of  the  plaintiff  with  the  ter- 
minal company  is  one  having  relation  entire- 
ly to  the  use  of  the  private  premises  of  the 
terminal  company,  over  which  the  city  has 
no  general  control,  and  this  contract,  being 
not  unlawful  in  itself,  is  exempt  from  mu- 
nicipal interference,  and  the  ordinance  so 
far  as  it  may  attempt  such  interference  is 
invalid. 

Napman  v.  People,  19  Mich.  354. 

Moore,  J.,  delivered  the  opinion  of  the 
court  : 

It  is  contended  that  the  contract  in  ques- 
tion is  void  for  the  reason  stated,  and,  this 
being  so,  an  error  was  committed  in  grant- 
ing the  relief  awarded.  As  to  the  validity 
of  such  agreements,  the  decisions  of  courts 
of  last  resort  are  not  harmonious.  Most 
of  such  final  determinations  relate  to  the 
analogous  question  of  the  granting  by  a  rail- 
way company  to  a  hack  driver  of  a  privi- 
lege to  occupy  some  favored  part  of  depot 
grounds,  so  that  an  advantage  is  secured  in 
the  solicitation  of  passengers  and  baggagr. 
In  Old  Colony  R.  Co.  v.  Tripp,  147  Mass. 
35,  9  Am.  St.  Rep.  661,  17  N.  E.  89,  which 
is  a  leading  case  on  the  subject,  it  was  held 
that  a  railroad  company  might  contract 
with  a  firm  to  furnish  the  means  to  carry 
incoming  passengers  and  their  baggage  from 
its  station,  and  thereby  grant  the  exclusive 
right  to  conduct  such  business,  which  agree- 
ment was  not  violative  of  a  statute  provid- 
ing that  such  a  corporation  "shall  give  to 
all  persons  or  companies  reasonable  and 
equal  terms,  facilities,  and  accommodations 
.  .  .  for  the  use  of  its  depot  and  other 
buildings  and  grounds."  In  that  case  three 
of  the  justices  dissented,  but  cited  in  sup- 
port of  their  argument  only  one  American 
case,  that  of  New  England  Exp.  Co.  v. 
Maine  C.  R.  Co.  57  Me.  188,  2  Am.  Rep.  31, 
wherein  a  different  conclusion  was  reached. 
In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Southern 
Exp.  Co.  in  U.  8.  1,  20  L.  ed.  791,  6  Sup. 
Ct.  Rep.  542,  628,  it  was  ruled  that  railroad 
companies  were  not  required  by  usage  or 
the  principles  of  the  common  law  to  trans- 
port the  goods  of  independent  express  com- 
panies over  their  lines  in  the  manner  in 
which  such  commerce  wiis  usually  carried, 
nor  were  they,  in  the  absence  of  a  statute 
commanding  it,  required  to  furnish  to  all 
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independent  express  companiee  equal  facili- 
ties for  doing  an  express  business  on  their 
passenger  trains.  It  will  thus  be  seen  tliat 
by  a  decision  of  the  highest  court  in  the 
land  the  principles  of  the  common  law  and 
the  rules  of  general  usage  have  been  elimi- 
nated from  the  duty  of  a  common  carrier, 
which  is  not  obliged  to  transport  goods  of 
or  to  furnish  equal  facilities  to  express  com- 
panies unless  so  demanded  by  statute.  6 
Cyc.  374;  4  R.  C.  L.  593. 

Since  the  decision  was  rendered  in  Old 
Colony  R.  Co.  v.  Tripp,  supra,  a  diversity 
of  judicial  utterance  is  to  be  found  in  the 
opinions  of  American  courts  as  to  the  ap- 
plication of  the  rule  so  adopted  by  the  ma- 
jority of  the  court  and  the  doctrine  thus 
assorted  by  the  minority.  In  Oregon  Short 
Line  R.  Co.  v.  Davidson,  33  Utah,  370,  16 
L.R.A.fX.S.)  777,  94  Pac.  10,  14  Ann.  Cas. 
490,  many  of  the  cases  are  cited  which  sup- 
port and  those  which  deny  the  principle  that 
a  railway  company  may  grant  an  exclusive 
privilege  to  one  and  refuse  it  to  another 
who  goes  upon  a  common  carrier's  premises 
for  the  sole  purpose  of  soliciting  custom  or 
of  obtaining  business.  In  that  case,  in  con- 
struing a  section  of  the  Constitution  of 
Utah  which  provided  that  "all  railroad  and 
other  transportation  companies  are  declared 
to  be  common  carriers,  and  subject  to  legis- 
lative control,  and  such  companies  shall  re- 
ceive and  transport  each  other's  passengers 
and  freight  without  discrimination  or  un- 
necessary delay,"  it  was  held  that  the  clause 
of  tlie  organic  law  referred  to  required  only 
that  transportation  companies  should  not 
show  favoritism  to  their  own  passengers  or 
shippers  over  the  passengers  and  freight 
coming  from  other  lines,  and  did  not  pro- 
hibit a  carrier  from  protecting  its  passen- 
gers from  annoyance  and  interference  by 
others  who  might  desire  to  solicit  the  busi- 
ni>ss  and  patronage  of  sych  travelers,  or 
prevent  the  carrier  from  providing  means 
by  which  a  passenger  might  make  arrange* 
ments  for  the  transportation  of  himself  or 
his  property  beyond  the  end  of  the  carrier's 
railroad.  In  deciding  that  case,  it  was 
determined  that  the  doctrine  announced  in 
New  England  Exp.  Co.  v.  Maine  C.  R.  Co. 
57  Me.  188,  2  Am.  Rep.  31,  which  it  will  be 
borne  in  mind  was  cited  by  the  minority 
of  the  court  In  Old  Colony  R.  Co.  v.  Tripp, 
supra,  as  sustaining  their  theory,  had  been 
exploded  by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  Express  Cases,  117  U.  S.  1, 
29  L.  ed.  791,  6  Sup.  Ct.  Rep.  542,  628,  where 
the  true  distinction  was  pointed  out  with 
regard  to  persons  who  wished  to  be  carried 
as  passengers  or  shippers  of  freight,  and 
such  as  desired  to  be  transported  for  the 
purpose  of  carrying  on  an  independent  busi- 
ness with  the  public  upon  the  property  or 
L.R.A.191:F. 


trains  of  a  common  carrier.  To  the  same 
effect,  see  the  case  of  Union  Depot  A  R.  Co. 
v.  Meeking,  42  Colo.  95,  126  Am.  St.  Rep. 
145,  94  Pac.  16.  In  addition  to  the  cases 
cited  in  Oregon  Short  Line  R.  Co.  v.  David- 
son, supra,  in  support  of  the  conclusion 
there  reached,  see  also  New  York,  N.  H.  k 
H.  R.  Co.  V.  Scovill,  71  Conn.  136,  42  L.R.A. 
157,  71  Am.  St.  Rep.  159,  41  AtL  246;  God- 
bout  V.  St.  Paul  Union  Depot  Co.  79  Minn. 
188,  47  L.R.A.  532,  81  N.  W.  835;  State 
ex  rel.  Sheets  v.  Union  Depot  Co.  71  Ohio  St. 
379,  68  L.R.A.  792,  73  N.  E.  633,  2  Ann. 
Cas.  186;  Lewis  v.  Weatherford,  M.  W.  &. 
N.  R.  Co.  36  Tex.  Civ.  App.  48,  81  S.  W. 
111.  In  reaching  a  like  determination  in 
Donovan  v.  Pennsylvania  Co.  199  U.  S.  279, 
299,  50  L.  ed.  192,  201,  26  Sup.  Ct.  Rep. 
91,  96,  Mr.  Justice  Harlan  says:  'There 
are  cases  to  the  contrary,  but  in  our  opinion 
the  better  view,  the  one  sustained  by  the 
clear  weight  of  authority  and  by  sound  rea- 
son and  public  policy,  is  that  which  we 
have  expressed." 

The  decision  in  Hedding  v.  Gallagher,  69 
N.  H.  650,  76  Am.  St.  Rep.  204,  45  Atl.  96, 
cited  and  relied  upon  by  defendants'  counsel 
as  sustaining  a  contrary  conclusion,  was  ex- 
pressly overruled  upon  rehearing.  Id.  72 
N.  H.  377,  64  L.R.A.  811,  57  Atl.  225.  We 
are  satisfied  that  the  contract  made  by  the 
Northern  Pacific  Terminal  Company  with 
the  plaintiff  is  valid  unless  the  agreement 
has  been  rendered  nugatory  by  proper  enact- 
ment. The  organic  law  of  the  state,  which 
defendants'  counsel  assert  establishes  such 
fact,  contains  a  provision  as  follows:  "No 
law  shall  be  passed  granting  to  any  citi- 
zen or  class  of  citizens,  privileges  or  im- 
munities which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens."  Or. 
Const,  art.  1,  §  20.  As  this  clause  inhibits 
only  the  enactment  of  a  law,  it  does  not 
prohibit  or  regulate  the  right  to  contract  in 
respect  to  any  subject. 

It  is  also  maintained  by  defendants'  coun- 
sel that  the  following  provision  of  the  stat- 
ute is  controlling:  ''If  any  railroad  shall 
make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular 
person,  firm,  or  corporation,  or  shall  sub« 
ject  any  particular  person,  firm,  or  corpora- 
tion, or  particular  description  of  traffic,  to 
any  undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever,  such 
railroad  shall  be  deemed  guilty  of  unjust 
discrimination,  which  is  hereby  prohibited 
and  declared  unlawful;  provided,  this  sec- 
tion sliall  not  prohibit  any  railroad  from 
giving  necessary  preference  to  live  stock 
and  perishable  freight  over  other  freight." 
L.  0.  L.  §  6927. 

This  chiuse  is  g  49  of  the  Act  of  Febru- 
ary 18,  1907,  creating  a  railroad  commis^ 
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sion.  Laws  Or.  1907,  chap.  53.  A  careful 
reading  of  the  entire  statute  will  disclose 
the  legislative  intent  w^as  to  prohibit  a  rail- 
road company  from  showing  preference  to 
any  of  its  passengers  or  shippers.  If  the 
act  inhibited  railway  companies  from  mak- 
ing contracts  with  hackmen  for  the  trans- 
portation of  such  baggage  as  they  could  se- 
cure by  interviewing  passengers  on  incom- 
ing trains,  where  equal  privileges  are  offered 
to  all  that  seek  to  engage  such  services,  the 
statute  would  necessarily  apply  to  any  other 
servant  whom  a  common  carrier  might  de- 
sire to  employ.  Passenger  trains  are  usual- 
ly operated  so  as  safely  to  afford  rapid 
transportation,  and  as  they  carry  baggage 
it  is  essential  that  the  trunks,  valises,  etc., 
should  be  segregated  from  the  pile  in  the 
car  used  for  that  purpose  before  it  arrives 
at  the  station  where  such  personal  effects 
are  to  be  put  off,  so  that  no  unreasonable 
delay  may  result.  Railway  companies  are 
held  responsible  as  common  carriers  for  the 
loss  of  or  damage  to  baggage  while  being 
transported,  and  this  liability  continues  for 
a  reasonable  time  after  such  trunks,  etc., 
have  been  placed  in  their  depots  for  delivery. 
In  order  to  protect  railway  companies,  it 
is  essential  that  their  employees,  and  the 
persons  with  whom  they  make  indemnity 
contracts  for  that  purpose  should  alone  be 
permitted  to  enter  their  baggage  cars  and 
rooms  kept  for  storing  such  personal  effects. 
It  is  to  the  advantage  of  railroad  companies, 
and  also  to  the  benefit  of  the  traveling  pub- 
lic, that  baggage  when  thus  stored  should 
be  delivered  as  soon  as  possible,  so  that  lia- 
bility therefor  might  cease,  the  room  kept 
as  empty  as  practicable,  and  that  the  owner 
might  speedily  secure  possession  of  his  per- 
sonal effects.  Such  companies  ought  there- 
fore to  be  allowed  freely  to  contract  with 
any  responsible  person,  firm,  or  corporation 
for  the  performance  of  that  service,  and 
there  is  nothing  in  the  statute  prohibiting 
it.  For  that  purpose  it  is  competent  for 
railways  to  make  reasonable  by-laws  regu- 
lating the  use  of  its  stations  and  other  mat- 
ters concerning  the  despatch  of  its  business. 
2  Redf .  Railways,  §  200. 

The  validity  of  §  3  of  Ordinance  No. 
29773,  of  which  mention  has  been  made, 
must  therefore  depend  upon  the  power  which 
the  council  of  the  city  of  Portland  can  legal- 
ly exercise.  Subdivision  1  of  §  73  of  article 
4  of  the  charter  of  that  municipality,  en- 
acted January  23,  1903,  and  now  remaining 
in  force,  reads:  **The  council  has  power 
and  authority,  subject  to  the  provisions, 
limitations,  and  restrictions  in  this  char- 
ter contained,  to  exercise  within  the  limits 
of  the  city  of  Portland  all  the  powers  com- 
monly known  as  the  police  power,  to  the 
same  extent  cis  the  state  of  Oregon  has  or 
L.R.A.19irP. 


could  exercise  said  power  within  said  lim- 
its.*'   Special  Laws  Or.  1903,  p.  26. 

Clauses  of  -the  organic  law  o^  that  mu- 
nicipality amended  May  3,  1913,  by  an  exer- 
cise of  the  initiative  power,  provide  as  fol- 
lows: "The  term  'public  utility,*  as  used  in 
this  charter,  shall  be  deemed  to  include 
every  plant,  property,  or  system  engaged  in 
the  public  service  within  the  city,  or  oper- 
ated as  a  public  utility,  as  such  terms  are 
commonly  understood.^' 

Section  153,  chap.  7:  "The  council  shall 
have  general  supervision  and  power  of  regu- 
lation of  all  public  utilities  within  the  city 
of  Portland,  and  of  all  persons  and  corpora- 
tions engaged  in  the  operation  thereof."  Id. 
§  164. 

It  is  maintained  by  defendants'  counsel 
that,  founded  upon  the  provisions  last  quot- 
ed, §  3  of  Ordinance  No.  29773  is  a  valid 
exercise  of  the  police  power,  delegated  to 
the  council  of  the  city  of  Portland,  thereby 
making  the  municipal  enactment  referred  to 
equivalent  to  a  statute  regulating  the  busi- 
ness in  which  the  plaintiff  is  engaged,  and, 
this  being  so,  an  error  was  committed  in 
sustaining  the  demurrer  to  the  answer.  The 
cases  relied  upon  as  sustaining  the  legal 
principle  contended  for  will  be  reviewed. 
Thus,  in  Lindsay  v.  Anniston,  104  Ala.  257, 
27  L.R.A.  436,  53  Am.  St.  Rep.  44,  16  So. 
545,  it  was  held  that,  though  a  hackman 
might,  under  a  contract  with  a  railroad  cooj- 
pany  owning  a  city  depot,  have  the  right 
and  privilege  to  enter  the  premises  to  so- 
licit patronage,  an  ordinance  subsequently 
enacted  prohibiting  hackmen  from  .going 
within  such  depot  to  solicit  patronage  was 
not  unconstitutional  and  void  as  impairing 
the  obligation  of  a  contract,  because  the 
agreement  should  be  deemed  to  have  been 
entered  into  subject  to  the  power  of  the  city 
to  regulate  hacks.  In  Chillicothe  v.  Brown, 
38  Mo.  App.  609,  it  was  ruled  that  an  ordi- 
nance regulating- the  conduct  of  hackmen, 
porters,  etc.,  in  the  pursuit  of  their  busi- 
ness, and  forbidding  the  solicitation  of  cus- 
tom at  the  depot  or  platform  of  any  railroad 
within  the  corporate  limits  of  the  city,  was 
reasonable  and  valid,  and  that  it  constitut 
ed  no  defense  to  an  action  by  the  city  for  a. 
violation  of  the  ordinance,  that  the  super- 
intendent of  the  railway  at  whose  depot  the 
offense  was  committed  had  drawn  a  line  on 
the  platforms  thereof,  and  iold  the  defend- 
ant and  others  they  might  stand  on  the 
walk  up  to  such  mark  and  solicit  travelers 
for  their  hotels,  etc.,  as  the  railroad  com- 
pany had  no  authority  to  suspend  at  its 
depot  the  operation  of  the  municipal  enact- 
ment. In  City  Cab,  Carriage  &  Transfer  Co. 
v.  Hayden,  73  Wash.  24,  L.R.A.1915F,  726, 
131  Pac.  472,  Ann.  Cas.  1914D,  731,  it  was 
'  determined  that   an   ordinance  prescribing 
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rules  for  the  regulation  of  hackmen  at  a 
depot  stand  was  not  unreasonable  in  that 
certain  vehicles  were  assigned  to  specified 
positions,  some  of  which  were  of  much  more 
value  than  others,  if  such  spaces  were  rea- 
sonable so  far  as  the  rights  of  the  public 
were  concerned.  In  Colorado  Springs  v. 
Smith,  19  Colo.  554,  36  Pac.  540,  an  ordi- 
nance providing  that  hotel  runners,  hack- 
men,  etc.,  plying  their  respective  vocations 
at  any  railway  passenger  depot,  on  the  ar- 
rival and  departure  of  trains,  should  occupy 
no  part  of  the  depot  grounds  or  premises 
except  that  portion  allotted  to  them  by  the 
station  agent,  and  it  was  decided  that  such 
enactment  should  not  be  construed  as  giv- 
ing a  railroad  company  the  right  to  exclude 
from  the  depot  grounds  any  person  lawfully 
engaged  in  serving  the  traveling  public, 
either  with  or  without  vehicles,  nor  to  con- 
fer upon  such  company  the  power  to  grant 
exclusive  rights  and  privileges  to  persons 
engaged  in  such  occupations,  but  that  the 
ordinance,  being  authorized  by  statute,  was 
to  be  upheld  as  a  reasonable  regulation  to 
promote  the  convenience  of  the  traveling 
public  and  to  prevent  disorder  at  railway 
stations. 

A  careful  examination  of  these  cases  will 
disclose  that  the  several  ordinances  referred 
to  were  enacted  under  express  delegation  of 
legislative  authority  to  regulate  at  railway 
stations  the  business  and  conduct  of  hack- 
men;  that,  though  one  of  them  may  have 
entered  into  a  contract  with  a  railroad  com- 
pany for  the  exclusive  privilege  of  soliciting 
patronage  at  its  depot,  the  advantage  thus 
obtained  was  held  subject  to  the  paramount 
right  of  a  reasonable  exercise  of  the  police 
powel",  which  authority  to  enact  xvholesome 
ordinances  might  be  employed  not  for  the 
benefit  of  the  railway  company  or  its  favor- 
ite hackman,  but  in  the  interest  of  the  trav- 


eling public.  The  legal  principle  thus  de- 
clared is  acknowledged  as  controlling,  bu£  it 
has  no  application  to  the  facts  involved  in 
the  case  at  bar,  for  here  §  3  of  the  ordi- 
nance in  question  does  not  attempt  to  regu- 
late the  conduct  or  business  of  hackmen,  or 
to  legislate  in  the  interest  or  for  the  bene- 
fit of  the  traveling  public,  but  the  municipal 
enactment  is  designed  to  inhibit  the  making 
of  valid  contracts  by  railway  companies,  so 
that  the  benefits  derived  from  a  grant  of  the 
exclusive  privilege  to  solicit  a  transfer  of 
haggage,  which  the  plaintiff  enjoys  under 
its  agreement,  may  be  divided  among  the 
owners  of  vehicles  who  are  engaged  in  the 
same  business  and  are  able  to  secure  a  share 
of  the  patronage.  Such  Utopian  state  of 
society  is  occasionally  brought  into  exist- 
ence by  the  acknowledgment,  voluntary  or 
otherwise,  of  the  interested  parties;  but  leg- 
islation designed  to  effectuate  such  felicit- 
ous conditions  savors  of  paternalism,  and 
would  seem  to  be  premilennial.  Whether 
under  a  state  Constitution,  which  is  a  limi- 
tation, and  not  a  grant  of  power,  a  statute 
can  be  validly  enacted  and  legally  enforced, 
whereby  equality  of  burden  and  remunera- 
tion may  be  secured,  is  not  now  involved. 
In  a  municipal  charter,  however,  which  is 
a  grant,  and  not  a  limitation,  of  power,  the 
authority  to  enact  such  a  provision  as  §  3 
of  Ordinance  No.  29773  must  be  found  in 
the  charter  in  express  language,  or  arise 
by  necessary  implication.  The  organic  law 
of  the  city  of  Portland,  to  which  reference 
has  been  made,  does  not  explicitly  or  in- 
ferentially  contain  such  a  grant  of  power, 
and  for  that  reason  the  section  of  the  enact- 
ment mentioned  is  void. 

It  follows  that  the  decree  should  be  af- 
firmed, and  it  is  so  ordered. 

Petition  for  rehearing  denied. 


Annotation — '. 


.t  a 


of  carrier  to  grant  exclusive  train  privilege  to  baggage 
or  passenger  transfer  companies. 

*  * 


The  above  question  is  covered  in  the 
annotation  to  Dingman  v.  Duluth,  S.  S. 
&  A.  R.  Co.  32  L.R.A.(N.S.)  1181,  to 
which  this  note  is  supplementary. 

The  analogous  Question  of  the  right 
to  discriminate  between  hackmen  and 
other  solicitors  of  patronage  at  depots, 
wharves,  etc.,  is  covered  in  the  notes  to 
Oregon  Short  Line  R.  Co.  v.  Davidson, 
16  L,R.A.(N.S.)  777,  and  Rose  v.  Public 
Service  Commission,  L,R!.A.1915B,  358. 

As  to  right  of  a  railroad  to  give  ex- 
clusive or  preferential  facilities'  to  an 
express  company  for  express  business, 
see  annotation  to  ^tate  v.  Missouri,  K. 

&  T.  R.  Co.  5  L.R.A.(N.S.)  783. 
L.R.A.1917F. 


For  right  to  exclude  undesirable  hack- 
men,  draymen,  etc.,  from  depot,  see  anno- 
tation to  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Armstrong,  39  L.R.A.(N.S.)  126. 

As  to  effeot  of  discrimination  by  mu- 
nicipality in  designating  standing  places 
for  cabs  and  other  similar  Vehicles,  see 
annotation  to  City  Cab,  Carriage  & 
Transfer  Co.  v.   Hayden,  L.R.A.l9l5'P, 

726.  .... 

As  to  remedy  by  injunction  for  unlaw- 
ful discrimination  by  railroad  against 
hack  driver,  see  annotation  t6  Codp6f  v. 
Devall,  8L.R.A.(N.S.)  1027.  .   *    ' 

The  decision  in  Baogage  jfc  Omkibus 
Transfer  Co.  v.  PortlanI),  ante,  1080, 
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sustaining  the  validity  of  a  contract  be- 
tween a  terminal  company  and  a  trans- 
fer company,  which  granted  to  the  lat- 
ter the  exclusive  privilege  of  soliciting 
from  passengers  on  incoming  trains  the 
right  to  transfer  their  baggage,  is  sup- 
ported by  other  cases  set  out  in  the  prior 
annotation,  upholding  the  right  of  com- 
mon carriers  to  grant  the  exclusive  train 
privilege  to  baggage  or  passenger  trans- 
fer companies. 

The  decision  in  Lewis  v.  Weatherford, 
M.  W.  &  N.  W.  R.  Co.  (1904)  36  Tex. 
Civ.  App.  48,  81  S.  W.  Ill  (set  out  in 
the  earlier  note),  was  relied  upon  in 
the  later  case  of  Denton  v.  Texas  &  P.  R. 
Co.  (1913)  —  Tex.  Civ.  App.  — ,  160  S. 
W.  113,  w^here  the  evidence  showed  that 
a  carrier  had  given  a  transfer  company 
the  exclusive  right  to  solicit  upon  trains, 
it  being  held  in  that  case  that  under  the 
circumstances  the  carrier  was  entitled  to 
an  injunction  restraining  others  from  so- 
liciting business  as  transfer  agents  about 
the  station  and  trains. 

And  in  Union  Transfer  v.  Arizona 
Eastern  R.  Co.  (Ariz.)  P.U.R.1915D,  734, 
it  was  held  that  the  delegation  by  con- 
tract to  one  company  of  the  right  to 
solicit  baggage  on  trains  and  check  from 
residences  and  hotels,  and  the  denial  of 
such  rights  or  privileges  to  other  com- 
panies, did  not  constitute  undue  discrim- 
ination, but  that  the  privileges  in  and 
about  depots,  station  grounds,  or  build- 
ings should  be  equal  to  all  transfer  com- 
panies. The  commission  said:  ''In  the 
matter  of  solicitation  of  baggage  on  the 
trains  for  delivery,  to  hotels  and  resi- 
dences, and  in  the  matter  of  checking 
baggage  from  hotels  and  residences  to 
destination  of  passengers,  it  is  obvious 
that  this  practice  is  one  in  the  interest 
of  the  traveling  public ;  that  the  railroad 
companies  may  profit  to  the  extent  of  a 


fixed  charge  for  such  privilege,  or  a  per- 
centage of  the  earnings  accruing  on  such 
business,  does  not  change  this  obvious 
fact.  It  is  a  decided  convenience  for 
passengers  on  trains  to  be  able  to  make 
arrangements  for  delivery  of  their  bag- 
gage without  the  annoyance  and  loss  of 
time  that  would  result  from  completing' 
such  arrangements  after  their  arrival  at 
the  stations;  and  it  is  likewise  apparent 
that  it  is  a  material  convenience  to  the 
traveling  public  to  be  able  to  check  from 
their  residences  and  hotels,  their  baggage 
through  to  destination.  This  feature  of 
transportation  ha's  been  presented  to 
many  commissions  and  courts,  and  there 
appears  to  be  some  diversity  of  opinion 
and  ruling  as  to  the  propriety  and  law- 
fulness of  such  practice.  It  is  clear  that 
railroad  companies  could  not  allow  in- 
discriminately all  transfer  companies  the 
right  to  check  baggage  from  hotels  and 
residences,  or  to  place  solicitors  upon 
trains.  Railroads  necessarily  must  exact 
bonds  for  the  faithful  performance  of 
these  duties.  The  checking  of  baggage 
and  observance  of  tariffs  and  regulations 
as  to  weight,  excess  charges,  etc.,  would 
make  it  impracticable,  if  not  impossible, 
to  permit  the  general  checking  of  bag- 
gage by  all  transfer  companies  and 
agents,  and  insure  observance  of  state 
and  interstate  charges  and  rules.  The 
delegation  of  the  right  by  contract  to 
solicit  baggage  on  trains  and  check  from 
residences  and  hotels  to  one  company, 
and  the  denial  of  such  rights  or  privileges 
to  other  companies,  cannot  be  viewed  as 
undue  discrimination.  The  contracting 
parties  to  such  arrangement  must  use 
care  to  protect  the  public  against  imposi- 
tion and  the  exaction  of  discriminatory 
charges  for  services  rendered  by  the 
transfer  company.'*  J.  T.  TV. 


CONNECTICUT  SUPREME  COURT  OF 

£RRORS. 

VITAL  F.  AINS 

V. 

EDWARD  D.  HAYES,  Appt 

(—  Conn.  — ,  101  Atl.  579.) 

Ijandlord  and  tenant  —  agreement  for 
moving  expenses  —  compulsion  to  va- 
cate —  raising  rent. 

The  raising  by  the  vendee  of  real  estate 


occupied  by  a  tenant,  of  the  rent  beyond 
the  means  of  the  tenant,  so  that  he  is  com- 
pelled to  move,  is  not  within  an  agreement 
by  the  lessor  that,  in  case  the  tenant  is 
compelled  to  vacate  the  property  through 
sale  of  the  place,  he  shall  receive  a  specified 
sum  and  moving  expenses. 
For  other  ca8€a,  9ee  Landlord  and  Tenant, 
II,  d,  m  Diff.  1^2  N.  8. 

(August  2,  191T.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  Fair- 


Note.  •-A  search  has  disclosed  no  other 
(!ases  on  the  question  involved  in  Ains  v. 
Hates,  as  to  when  a  tenant  is  "compelled" 
to  vacate  the  property  within  the  meaning 
L.R.A.1917F. 


of  an  a^^reement  to  reimburse  him  in  that 
event.  See,  however,  the  note  to  Diepen- 
brock  V.  Luiz,  L.R.A.1915C,  234,  on  "Con- 
struction of  provision  in  lease  ai  to  termina^ 
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field  Countj  in  plaintiff's  favor  In  an  action 
brought  to  recover  damages  for  compelling 
plaintiff  to  move  through  sale  of  a  house. 
Judgment  set  asida. 


Statement  by  Roraback,  J.: 

This  action  is  for  damages  for  compelling 
the  plaintiff  to  move,  occasioned,  as  alleged, 
by  the  sale  of  a  house  formerly  owned  by  the 
defendant.  A  memorandum  of  agreement  re- 
lating to  this  transaction  was  in  the  follow- 
ing words: 

Bridgeport,  Conn.,  August  15,  1914. 
I  hereby  agree,  if  Mr.  A  ins  is  compelled  to 
vacate  my  cottage  on  Ezra  street  through 
my  selling  said  cottage,  he  is  to  receive  the 
•am  of  fifty  (50)  dollars  and  moving  ex- 
penses, which  are  not  to  exceed  the  sum  of 
$14. 

Edward  D.  Hayes. 

The  controlling  question  in  issue  was 
whether  or  not  the  plaintiff  was  compelled 
under  the  terms  of  the  contract  to  move 
through  the  defendant's  selling  the  cottage. 
The  finding  shows  that  the  defendant  was 
the  owner  of  a  house  consisting  of  five  rooms 
and  a  bathroom,  but  with  no  water.  This 
building  was  situated  on  the  corner  of  Ezra 
street  and  Fairfield  avenue,  in  Bridgeport, 
Connecticut.  Ezra  street  was  a  new  street, 
and  Fairfield  avenue  had  just  been  laid  out 
through  a  newly  opened  tract  of  land  in  the 
northern  part  of  the  city  of  Bridgeport. 
The  place  is  now  a  residential  neighborhood, 
and  this  house  was  the  first  one  erected  on 
this  street.  The  cottage  on  this  property 
was  lacking  in  modem  improvements,  and 
consisted  of  a  small  five-room  house  upon  a 
city  lot.  Prior  to  July  15,  1915,  the  wife  of 
the  plaintiff  called  at  the  house  of  the  de- 
fendant and  inquired  if  he  had  any  rents. 
The  defendant  stated  that  he  had  a  house 
which  was  not  complete,  as  the  water  and 
gas  had  not  been  connected,  but  that  water 
could  be  drawn  from  a  spring  a  few  hundred 
feet  away  until  the  city  water  supply  was 
connected,  which  would  be  in  a  few  months. 
The  defendant  showed  the  plaintiff  the 
building  and  offered  to  rent  the  same  for 
$14  per  month,  to  commence  on  August  1, 
1916.  The  plaintiff  was  willing  to  take  the 
house  on  these  terms,  providing  the  defend- 
ant would  give  him  assurance  that  he  would 
not  sell  it  to  anybody  who  would  compel  the 
plaintiff  to  vacate  the  premises.  The  de- 
fendant accepted  these  terms,  and  on  August 
15,  1915,  executed  the  written  agreement 
hereinbefore  set  forth.     The  defendant  re- 


ceived no  consideration  for  this  writing. 
The  plaintiff  occupied  these  premises  and 
paid  the  rent  therefor  until  October  1,  1916. 
On  July  15,  1916,  the  defendant  sold  this 
house  to  one  Koehler,  who  knew  about  this 
agreement  between  the  plaintiff  and  the  de- 
fendsuit.  Koehler  installed  gas  in  the  bouse 
between  July  15  and  September  9,  1916,  and 
then  notified  the  plaintiff  that,  beginning 
October  1,  1916,  the  rent  for  the  house 
would  be  $25  a  month.  This  sum  was  more 
than  the  plaintiff  could  afford  to  pay  for 
the  house  rent  and  was  entirely  beyond  his 
means,  and  in  consequence  of  the  increase 
of  rent  the  plaintiff  was  obliged,  on  October 
1,  1916,  to  find  another  rent.  The  cost  of 
th^  plaintiff's  moving  was  $7.60.  The  court 
rendered  judgment  for  the  plaintiff,  to  re- 
cover the  sum  of  $50  and  $7.50  costs  of 
moving,  with  double  costs. 

Messrs.  John  A.  Cornell  and  Bowers 
&  Williamson,  for  appellant: 

The  document  sued  upon  is  void  for  un- 
certaintv. 

Baurman  v.  Binzen,  47  N.  Y.  S.  R.  67, 
16  N.  Y.  Supp.  342;  Garnett  v.  Kirkman,  33 
Miss.  389;  Kldred  v.  Hazlett,  38  Pa.  16; 
Fowler  v.  Hoffman,  31  Mich.  215;  Davie  v. 
Lumberman's  Min.  Co.  03  Mich.  491,  24 
L.R.A.  367,  53  N.  W.  625;  Faulkner  v.  Des 
Moines  Drug  Co.  117  Iowa,  120,  90  X.  W. 
585;  Durkin  v.  New  York,  49  Misc.  114,  96 
N.  Y.  Supp.  1050;  Smit.h  v.  Dotterweich, 
132  App.  Div.  489,  116  N.  Y.  Supp.  896; 
Arundel  Realty  Co.  v.  American  Electric  R. 
Co.  116  Md.  257,  38  L.R.A.(N.S.)  157,  81 
Atl.  787;  Prior  v.  Hilton  k  D.  Lumber  Co. 
141  Ga.  117,  80  S.  E.  559;  Carr  v.  Louis- 
ville k  N.  R,  Co.  141  Ga.  210,  80  S.  E.  716 ; 
Briggs  V.  Morris,  244  Pa.  139,  90  Atl.  532; 
Ashley,  D.  k  N.  R.  Co.  v.  Baggott,  125  Ark. 
1,  187  S.  W.  649;  Ryan  v.  Hanna,  89  Wash. 
379.  154  Pac.  436;  9  Cyc.  248,  note  42; 
Hampton  v.  Buchanan,  51  Wash.  155,  98 
Pac.  374;  Spokane  Canal  Co.  v.  Coffman,  61 
Wash.  357,  112  Pac.  383;  Solomon  v.  WiU 
mington  Sewerage  Co.  6  L.R.A.(N.S.)  891, 
note. 

Messrs.  Henry  E.  Shannon  and  Frank 
li.  Wilder  for  appellee. 

RoralMok,  J.»  delivered  the  opinion  of 
the  court: 

There  is  nothing  disclosed  in  the  finding 
of  facts  which  shows  that  tho  plaintiff  was 
subjected  to  such  a  degree  of  compulsion 
as  to  warrant  the  rendition  of  a  judgment 
in  his  favor.  The  eontract  states  that  it 
was  agreed  that,  if  the  plaintiff  was  com- 


tion  of  leasehold  in  case  of  sale  of  prem- 
ises." It  will  be  observed  that  in  the  cases 
in  that  note  there  was  an  existing  lease  for 
a  period  that  had  not  expired  at  the  time 
L.R.A.1917F. 


of  the  sale,  whereas  in  the  Ains  Case  the 
tenants  seem  to  have  had  no  lease  for  a 
definite  time,  or  at  least  for  any  period  be* 
yond  a  month. 
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pelted  to  TacH^e  the  defendant's  premiaea 
because  of  the  sale  of  them,  he  was  to  re- 
ceive the  sum  of  ^50  and  moving  expenses. 
The  word  "compelled*'  may  in  some  cases 
refer  to  compulsion  exercised  through  the 
process  of  the  courts,  or  through  laws  act- 
ing directly  upon  the  parties.  Such  cer- 
•  tainly  is  not  the  present  case.  The  word 
"compel"  in  its  ordinary  sense  means:  "To 
drive  or  urge  with  force;  ...  to  con- 
strain; oblige;  necessitate,  whether  by  phys- 
ical or  moral  force."  Webster's  New  Int. 
Diet. 

As  applied  to  the  agreement  of  Mr.  Hayes, 
the  meaning  of  the  language,  "if  Mr.  Aina 
is  compelled  to  vacate  my  cottage  on  Ezra 
street  through  my  selling  said  cottage,"  is 
this:  Mr.  Ains  may  be  compelled  to  leave 
through  the  terms  of  the  sale,  by  which  the 
purchaser  is  to  take  immediate  possession; 
or  Mr.  Ains  may  be  compelled  to  leave  by 
the  action  of  the  purchaser,  immediately 
upon  his  purchase,  notifying  him  to  leave; 
or  Mr.  Ains  may  be  compelled  to  leave  by 
the  action  of  the  purchaser  in,  immediately 
upon  his  purchase,  making  it  unreasonable 
to  expect  him  to  continue  in  possession,  as, 
for  example,  by  raising  the  rent  to  a  pro- 
hibitive rental. 

The  record  is  also  barren  of -facts  which 
aliunde  tend  to  sustain  the  plaintiff's  claim 
that  he  was  compelled  to  vacate  these  prem- 


I  ises  because  they  had  been  sold.  It  does 
not  here  appear  that  either  the  defendant 
or  the' party  purchasing  his.  property  did 
anything  which  the  law  condemns.  There 
was  no  actual  or  threatened  exerciae  of 
power  poaaes^ed,  or  aupposed  to  be  pos- 
sessed, over  the  person  or  property  which 
the  plaintiff  occupied.  It  is  not  even 
claimed  that  the  plaintiff  was  ever  notified 
or  requeated  to  surrender  possession  of  the 
property  which  had  been  leased  to  him  by 
the  defendant.  There  is  nothing  to  suggest 
that  this  increase  in  the  rental  was  arbi- 
trary or  unreasonable.  Upon  the  other 
hand,  it  is  fair  to  infer,  from  the  facts 
found,  that  the  owner  of  the  property  might 
have  been  justiAed  in  making  an  alteration 
in  the  charge  for  the  use  of  hia  premiaea. 
The  property  had  been  improved,  and  the 
facts  were  not  the  same  when  the  plaiiitiff 
vacated  these  premises  as  when  he  leased 
them.  The  only  compulsion  shown  came 
from  the  plaintiff's  inability  to  pay  the 
rental  of  the  property.  This  fact  cannot  be 
resorted  to  for  the  purpose  of  fastening  lia- 
bility upon  the  defendant. 

There  is  error,  the  judgment  for  the 
plaintiff  is  set  aside,  and  the  cause  remand- 
ed for  the  rendition  of  judgment  in  favor 
of  the  defendant. 

The  other  Judges  concur. 


IOWA  SUPRKME  COURT. 

H.  L.  HUGHES,  Appt., 

V. 

E.  E.  SAMUELS  et  al. 
(—  Iowa,  — ,  159  N.  W.  589.) 

liibel  —  false  advertisement. 

The  mailing  by  a  business  rival  to  a  per- 
son whose  wife  is  critically  ill,  of  a  card 
calling  attention  to  the  undertaking  busi- 
ness of  a  resident  of  the  same  town,  signed 
by  bis  name,  may  be  found  to  be  libelous. 
For  other  casest  see  Libel  and  Slander,  IL  c, 

in  Dig.  1-52  ]S\  S. 

(October  17,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Buena  Vista 
County  ditmisslng  a  petition  filed  to  re- 
cover damages  for  an  alleged  libel.  Re- 
versed. ' 

Statement  by  Gaynor,  *T.: 
Aetion  to  recover  damages  for  an  alleged 
libel.     Opinion  states  the  case.     Demurrer 

Note,  -*  As  to  libel  by  falsely  ascribing 
matter  to  another,   see  annotati<)n  follow-' 
ing  this  case,  post,  1093. 
L.R.A.ini7F. 


to  petition  sustained.  Plaintiff  elected  to 
stand  upon  his  petition.  Thereupon  his 
petition  was  dismissed,  and  judgment  en- 
tered against  the  plaintiff  for  costs. 

Messrs.  Bailie  &  Kdson,  for  appellant: 
Any  publication  within  the  terms  of  the 
statute  defining  libel  is  libelous  per  se, 
although  it  does  not  charge  a  crime;  and 
no  special  damage  need  be  alleged  or 
proved. 

Children  v.  Shinn,  168  Iowa,  531,  150  N. 
W.  864 ;  Vial  v.  Larson,  132  Iowa,  208,  109 
N.  W.  1007;  25  Cyc.  337;  Mengel  v.  Read- 
ing  Eagle  Co.  24i  Pa.  367,  88  Atl.  660; 
Maldonado  v.  Ygloaias,  154  App.  Div.  520, 
139  X.Y.  Supp.  102;  Downer  v.  Tubbs,  152 
Wis.  177,  139  X.  W.  820;  Burns  v.  Re- 
publican Pub.  Co.  54  Colo.  100,  128  Pac. 
1122;  Black  v.  State  Co.  93  S.  C.  467,  77 
S.  E.  51,  Ann.  Cas.  1914C,  989;  Hinrichs 
V.  Butts,  149  App.  Div.  236,  133  N.  Y,  Supp. 
769;  Nicholson  V.  Dillard,  137  Ga.  225,  73 
S.  E.  382;  International  Text  Book  Co.  v. 
Leader  Printing  Co.  189  Fed.  86;  Dobbin 
V.  Chicago,  R.  I.  &  P.  R.  Co-  167  Mo.  App. 
689,  138  S.  W.  682;  Mayo  V.  Goldman,  57 
Tex.  Civ.  App.  4^5,.  l^B-  S.  W.  44»5  Wash- 
ington Times  Co.  v.  Downey,  26-  App.  D.  0. 
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258,  6  Ann.  Cas.  765;  Butler  ▼.  Howes,  7 
Cal.  87;  Newell,  Slander  ft  Libel,  §  1019. 

Whether  words  are  spoken  of  another  in 
connection  with  his  business  or  profession 
or  otherwise,  they  are  actionable  if  they 
come  within  the  terms  of  the  statute. 

Call  V.  Larabee,  60  Iowa,  212,  14  N.  W. 
237;  Halley  v.  Gregg,  74  Iowa,  666,  38  N. 
W.  416;  Vial  y.  Larsen,  132  Iowa,  208,  109 
N.  W.  1007 ;  Newell,  Slander  &  Libel,  2d  ed. 
168,  182-393;  25  Cyc.  326;  Wisner  v.  Nich- 
ols, 165  Iowa,  15,  143  N.  W.  1020;  Wil- 
liams V.  Hicks  Printing  Co.  159  Wis.  90, 
160  N.  W.  183 ;  Quinn  v.  Prudential  Ins.  Co. 
116  Iowa,  625,  90  N.  W.  349;  Knox  v. 
Meehan,  64  Minn.  280,  66  N.  W.  1149; 
Morasse  v.  Brochu,  151  Mass.  567,  8  L.R.A. 
624,  21  Am.  St.  Rep.  474,  25  N.  E.  74; 
Walker  ▼.  Cronin,  107  Mass.  665;  Divens 
V.  Meredith,  147  Ind.  693,  47  N.  E.  143; 
Sharpe  v.  Larson,  67  Minn.  428,  70  N.  W. 
1,  554;  Dudley  v.  Briggs,  141  Mass.  682, 
66  Am.  Rep.  494,  6  N.  E.  717;  Lovejov  v. 
Whitcomb,  .174  Mass.  686,  65  N.  E.  322; 
Sehaef er  v.  Schoenbom,  101  Minn.  67,  111 
N.  W.  843;  Van  Heusen  v.  Argenteau,  194 
k.  Y.  309,  87  N.  E.  437;  Mauk  v.  Brnnd- 
age,  68  Ohio  St.  89,  62  L.R.A.  477,  67  N.  E. 
152;  Davis  v.  Brown,  27  Ohio  St.  326; 
Hubbard  v.  Allyn,  200  Mass.  166,  86  N.  E. 
356:  Williams  V.  Davenport,  42  Minn.  393, 
18  Am.  St.  Rep.  519,  44  N.  W.  311;  Beek 
V.  Nelson,  126  Minn.  10,  147  N.  W.  668; 
Gross  Coal  Co.  v.  Rose,  126  Wis.  24,  2 
L.R.A.(N.S.)  741,  110  Am.  St.  Rep.  894, 
105  N.  W.  226,  6  Ann.  Cas.  649;  Mosnat 
V.  Snyder,  105  Iowa,  506,  75  N.  W.  356; 
18  Am.  k  Eng.  Enc.  Law,  964;  Dallavo  v. 
Snider,  143  Mich.  542,  4  L.R.A.(N.S.)  973, 
114  Am.  St.  Rep.  684,  107  N.  W.  272,  8 
Ann.  Cas.  212;  Demos  v.  New  York  Even- 
ing Journal  Pub.  Co.  210  N.  Y.  13,  103 
N.  E.  771;  Nichols  v.  Daily  Reporter  Co. 
30  Utah,  74,  3  L.R.A.(N.S.)  839,  116  Am. 
St.  Rep.  796,  83  Pac.  573,  8  Ann.  Cas.  841. 

Whether  words  constitute  libel  as  de- 
fined by  the  statute  or  not,  if  their  publica- 
tion would  naturally  tend  to  and  in  fact 
did  injure  the  plaintiff  in  his  business,  they 
give  rise  to  a  cause  of  action  for  damages. 

Call  V.  Larabee,  60  Iowa,  212,  14  N.  W. 
237;  Walker  v.  Cronin,  107  Mass.  565; 
Lucke  V.  Clothing  Cutters'  &  T.  Assembly, 
77  Md.  396,  19  L.R.A.  408,  39  Am.  St.  Rep, 
421,  26  Atl.  505;  HoUenbeck  v.  Ristine,  105 
Iowa,  488,  67  Am.  St.  Rep.  306,  76  N.  W. 
365;  Williams  v.  Riddle,  145  Ky.  459,  36 
L.R.A.(N.S.)  974,  140  S.  W.  661,' Ann.  Cas. 
1913B,  1151;  Ott  v.  Murphy,  160  Iowa, 
730,  141  N.  W.  463 ;  Buckstaff  ▼.  Viall,  84 
Wis.  129,  54  N.  W.  Ill ;  Cooper  v.  Rochester 
Ice  Cream  Co.  212  N.  Y.  341,  106  N.  E. 
117;  Snyder  v.  Tribune  Co.  161  Iowa,  671, 


143   N.   W.    619;    Morrison   ▼.   Smith,    177 
N.  Y.  366,  69  N.  E.  725. 

Messrs.  Favlllo  A  Whitney  and  James 
Deland,  for  appellees: 

The  publication  of  the  words  "bear  in 
mind  our  imdertaking  department — satis- 
faction guaranteed'*  is  not  a  malicious 
defamation  and  is  not  libel  per  se. 

Gundram  v.  Daily  News  Pub.  Co.  175 
Iowa,  60,  156  N.  W.  840;  HoUenbeck  v. 
Hall,  103  Iowa,  214,  39  L.R.A.  734,  64  Am. 
St.  Rep.  175,  72  N.  W.  618;  Wallace  v. 
Homestead  Co.  117  Iowa,  363,  90  N.  W, 
836. 

If  the  words  are  not  in  any  proper  sense 
ambiguous  or  doubtful,  and  in  their  ordi- 
nary  and  proper  signification  convey  no 
defamatory  meaning,  such  meaning  can 
neither  be  enlarged  nor  restricted  by  in- 
nuendo. 

Quinn  v.  Prudential  Ins.  Co.  116  Iowa, 
626,  90  N.  W.  349;  McLaughlin  v.  Fisher, 
136  111.  Ill,  24  N.  E.  60;  Wallace  v.  Home- 
stead Co.  117  Iowa,  363,  90  N.  W.  835; 
HoUenbeck  v.  Hall,  103  Iowa,  214,  39  L.R.A. 
734,  64  Am.  St.  Rep.  176,  72  N.  W.  518. 

Unless  the  publication  is  libelous  per  se 
special  damages  must  be  pleaded,  and  it  is 
not  enough  to  allege  generally  that  plain- 
tiff has  suffered  special  damages,  but  the 
particular  contracts,  sales,  employments, 
customers,  patients,  or  clients  which  it  is 
claimed  have  been  lost  must  be  set  out  in 
the  petition  or  it  will  be  demurrable. 

Gundram  v.  Daily  News  Pub.  Co.  176 
Iowa,  60,  156  N.  W.  840;  Wallace  v.  Home- 
stead Co.  117  Iowa,  363,  90  N.  W.  836; 
Achom  V.  Piper,  66  Iowa,  694,  24  N.  W. 
513 ;  Sheibley  v.  Ashton,  130  Iowa,  196,  106 
N.  W.  618;  Pollard  v.  Lyon,  91  U.  S.  225, 
23  L.  ed.  308;  Denney  v.  Northwestern 
Credit  Asso.  56  Wash.  331,  25  L.R.A.(N.S.) 
1021,  104  Pac.  769;  Cruikshank  v.  Bennett, 
30  Misc.  232,  62  N.  Y.  Supp.  118;  Hirsh- 
field  v.  Ft.  Worth  Nat.  Bank,  83  Tex.  452, 
15  L.R.A.  639,  29  Am.  St.  Rep.  660, 18  S.  W. 
743 ;  Calif  as  v.  World  Pub.  Co.  93  Neb.  108, 
139  N.  W.  830;  Velikanje  v.  Millichamp,  67 
Wash.  138,  120  Pac.  876;  N.  S.  Sherman 
Mach.  Co.  V.  Dun,  28  Okla.  447,  114  Pac. 
617;  Hopkins  Chemical  Co.  v.  Read  Drug 
&  Chemical  Co.  124  Md.  210,  92  Atl.  478; 
Woodruff  V.  Bradstreet  Co.  116  N.  Y.  217, 
5  L.R.A.  555,  22  N.  E.  354;  Kansas  City, 
M.  &  B.  R.  Co.  V.  Delaney,  102  Tenn.  289, 
45  L.R.A.  600,  52  S.  W.  151;  Newbold  v. 
J.  M.  Bradstreet  &  Son,  67  Md.  38,  40  Am. 
Rep.  426;  Urban  v.  Helmick,  15  Wash.  166, 
45  Pac.  747 ;  Keller  v.  Loy less,  123  C.  C.  A. 
578,  206  Fed.  610;  26  Cyc.  455.  ' 

There  can  be  no  libel  per  se  unless  the 
words  themselves  or  by  innuendo  convey  a 
libelous  meaning. 

HoUenbeck  v.   Hall,   103   Iowa,   214,   39 
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L.R.A.  734,  64  Am.  St.  Rep.  175,  72  N.  W. 
518;  Urban  v.  Helmick,  15  Wash.  155,  46 
Pac.  747;  Cole  v.  Neustadter,  22  Or.  191,  29 
Pac.  560;  Hofflund  v.  Journal  Co.  88  Wis. 
369,  60  N.  W.  263;  Crashley  v.  Press  Pub. 
Co.  179  N.  Y.  27,  71  N.  E.  258,  1  Ann.  Cas. 
196;  Brown  v.  Tribune  Asso.  74  App.  Div. 
369,  77  N.  Y.  Supp.  461 ;  Wabash  R.  Co.  v. 
Young,  162  Ind.  102,  4  L.R.A.(N.S.)  1091, 
69  N.  E.  1003;  Waiters  v.  Retail  Clerks 
Union,  120  Ga.  424,  47  S.  E.  911;  Ulery  v. 
Chicago  Live  Stock  Exch.  54  111.  App.  233; 
Field  V.  Colson,  93  Ky.  347,  20  S.  W.  264; 
Labouisse  v.  Evening  Post  Pub.  Co.  10  App. 
Div.  30,  41  N.  Y.  Supp.  688;  Crawford  v. 
Barnes,  118  N.  C.  912,  24  S.  E.  670;  Daw- 
son V.  Baxter,  131  N.  C.  65,  42  S.  E.  456; 
Fry  V.  McCord  Bros.  95  Tenn.  678,  33  S.  W. 
568. 

Gaynor,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  and  defendant  both  reside  in 
the  city  of  Storm  Lake,  and  each  is  and 
was  engaged  in  the  retail  furniture  busi- 
ness, and,  as  an  incident  thereto,  carried  on 
a  business  of  undertaking.  Defendants  are 
a  copartnership. 

The  plaintiff  claims:  That  on  the  6th 
day  of  October,  1914,  the  defendants  falsely 
and  maliciously  composed  and  published  of 
and  concerning  the  plaintiff  the  following: 

Bear  in  mind  our  Undertaking  Depart- 
ment.    Satisfaction  guaranteed. 

[Signed]   H.  L.  Hughes. 

That  the  defendants  caused  the  same  to 
be  printed  upon  a  card  and  mailed  to  the 
address  of  one  Albert  Cattermole,  a  citizen 
and  resident  of  Storm  Lake.  That  at  the 
time  the  card  was  mailed,  the  wife  of  the 
said  Cattermole  was  lying  critically  ill  in  a 
hospital  in  Storm  Lake.  That  of  this  fact 
the  defendants  had  full  knowledge  at  the 
time  they  composed  and  published  said 
statement.  That  they  composed  and  pub- 
lished it  for  the  malicious  purpose  of  in- 
juring the  plaintiff  in  his  reputation  and 
business  as  aforesaid.  That  the  same  as  so 
published  tended  to  provoke  plaintiff  to 
wrath,  and  expose  him  to  public  hatred, 
contempt,  and  ridicule,  and  to  deprive  him 
of  public  confidence  and  esteem  and  social 
intercourse.  That  the  same  was  further 
published  for  the  malicious  and  wicked  pur- 
pose of  causing  the  said  Albert  Cattermole 
and  members  of  his  family,  and  others  to 
whom  the  said  card  or  letter  might  become 
known,  to  believe  that  plaintiff  sent  the 
card,  and  for  the  further  purpose  of  in- 
ducing the  said  Cattermole  to  refrain  from 
patronizing  the  business  of  the  plaintiff. 
That  the  publication  was  further  made  for 
L.R.A.1917F. 


the  purpose  of  inciting  indignation  and 
hatred  in  the  minds  of  said  Cattermole  and 
the  members  of  his  family  towards  the 
plaintiff  and  his  business  as  an  undertaker^ 
and  that  it  did  this.  That  similar  cards 
were  sent  to  other  persons  under  similar 
circumstances,  and  for  the  purposes  afore- 
said. 

To  this  petition,  defendants  filed  a  de- 
murrer, the  substance  of  which  is,  that  the 
plaintiff's  petition  stated  no  cause  of  ac- 
tion; that  the  words  published  were  not 
libelous  per  se,  and  no  special  damages  are 
alleged  to  have  been  suffered  by  the  plain- 
tiff on  account  of  its  publication.  This 
demurrer  was  sustained  by  the  court.  Plain- 
tiff elected  to  stand  on  his  pleading  and 
not  to  plead  further,  and  his  petition  was 
thereupon  dismissed,  and  from  the  action 
of  the  court  in  the  premises,  plaintiff  has 
appealed  to  this  court. 

This  case  presents  but  one  question:  Is 
the  publication  charged  to  have  been  made 
by  the  defendants  libelous  per  pe?  If*  the 
publication,  as  applied  to  the  situation  of 
the  parties,  is  libelous  per  se,  then  the  de- 
murrer was  not  well  taken. 

Our  statute  (Code  1897,  §  5086)  pro- 
vides: "A  libel  is  the  malicious  defama- 
tion of  a  person,  made  public  by  any  print- 
ing, writing,"  etc.,  "tending  to  provoke  him 
to  wrath  or  expose  him  to  public  hatred, 
contempt  or  ridicule,  or  to  deprive  him  of 
the  benefits  of  public  confidence  and  social 
intercourse." 

To  be  libelous,  therefore,  the  publication 
must  be  malicious.  It  must  be  defama- 
tory, and  tend  to  provoke  the  person  con- 
cerning whom  it  is  published  to  wrath,  or 
expose  him  to  public  hatred,  contempt,  or 
ridicule.  When  this  card  is  read,  the  mind 
naturally  searches  for  the  meaning  to  be 
gathered  from  it,  and  the  impression  which 
its  publication  would  make  on  the  mind, 
and  the  purpose  of  its  publication.  What 
is  said  and  what  is  done  always  has  its 
proper  relation  to  time,  place,  conditions, 
and  circumstances. 

It  appears  that  Oattermole'B  wife  was 
sick  unto,  death  at  the  time  this  card  was 
composed  by  defendants  and  sent  to  him. 
The  defendants  knew  this  fact  at  the  time 
they  composed  and  mailed  the  card.  We 
take  judicial  notice  of  the  fact  that  the  city 
in  which  the  parties  resided  was'  not  so 
populous  that  the  active  business  men  of 
the  city  were  not  known  to  each  other  and 
to  the  general  public.  The  card  was  so 
framed  and  mailed  by  the  defendants  as 
to  lead  the  receiver  to  believe  that  the 
plaintiff  had  composed  and  mailed  it,  and 
this  was  their  purpose  in  mailing  it.  What 
possible  reason  could  they  have  in  prepar- 
ing and  publishing  this  card?     Was  it  to 
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help  a  rival?  Was  it  to  exploit  the  busi- 
ness of  a  rival?  Was  it  intended  as  a  let- 
ter of  credit,  to  the  public,  by  and  through 
which  he  would  be  better  installed  in  its 
confidence  and  esteem?  Is  this  the  usual 
and  ordinary  course  of  procedure  on  the 
part  of  rival  business  firms?  With  the 
largest  charity,  we  cannot  think  this  was 
the  purpose  of  the  publication.  What,  then, 
was  the  purpose  in  the  minds  of  these  de- 
fendants when  they  composed  and  sent  these 
cards  to  the  sick  and  dying  in  that  com- 
munity? Was  it  not  rather,  as  the  peti- 
tion says,  to  deprive  him  of  public  con- 
fidence and  esteem?  Was  it  not  rather  to 
expose  him  to  public  contempt  and  ridicule? 
Was  it  not  rather  to  divert  business  through 
this  means,  from  the  plaintiff,  and  to  injure 
him  by  such  diversion? 

Cattermole's  wife  was  sick  unto  death  at 
the  time  he  received  this  card;  confined  in 
the  hospital.  What  impression  would  this 
card  make  upon  his  mind?  Would  it  not 
bring  before  him  the  spectacle  of  a  vulture 
waiting  to  prey  upon  the  dead?  A  man 
without  sympathy  for  the  living  because  he 
found  more  revenue  in  the  dead?  What  is 
it  these  defendants  meant  by  this  thing  that 
they  have  done?  What  end  had  they  in 
view?  We  think,  surely,  that  which  the 
petition  charges,  to  wit,  to  injure  the  plain- 
tiff in  his  reputation  and  business,  to  ex- 
pose him  to  public  contempt  or  ridicule,  to 
deprive  him  of  public  confidence  and  esteem. 
What,  then,  would  be  the  natural  and  ordi- 
nary effect  of  such  a  card  upon  the  mind 
of  one  to  whom  it  was  sent,  under  the  con- 
ditions attending  Cattermole?  Surely,  it 
would  bring  the  sender  of  such  a  card,  un- 
der the  conditions  then  existing,  into  con- 
tempt and  hatred,  and  deprive  him  of  public 
confidence  and  esteem.  Can  the  thought  be 
entertained  for  a  moment,  that,  after  the 
receipt  of  a  card  like  this,  under  those  cir- 
cumstances, the  receiver  would  patronize 
the  sender  in  the  event  the  stricken  wife 
had  died?  Was  it  to  secure  this  for  the 
plaintiff  that  the  card  was  sent? 

Published  words  which  directly  tend  to 
the  prejudice  or  injury  of  a  person  in  his 
office,  profession,  or  business  are  action- 
able. Williams  v.  Davenport,  42  Minn.  393, 
118  Am.  St.  Rep.  619,  44  N.  W.  311. 

Any  publication  calculated  to  expose  one 
to  public  hatred,  contempt,  or  ridicule  is 
libelous  per  se.  Dressel  v.  Shipman,  57 
Minn.  23,  68  N.  W.  684. 

The  general  rule  is,  that  when  language 
is  published  concerning  a  person  or  his  af< 
fairs,  which,  from  its  nature,  necessarily 
must  or  presumably  will,  as  its  natural  and 
proximate  consequence,  occasion  him  pecun- 
iary loss,  its  publication  is  libelous  per  se. 
See  Townsend,  Slander  &.  Libel,  4th  ed. 
L.R.A.IOHF. 


„„  146  and  147;  Fry  v.  MeCord  Bros.  06 
I  Tenn.  680,  33  S.  W.  568. 

Peculiar  damages  are  required  to  be  al- 
leged only  when  the  publication,  with  its 
attending  facts  and  circumstances,  is  such 
that  damages  do  not  naturally  arise  from 
the  publication.  If  the  publication,  with 
its  attending  facts  and  circumstances,  is 
such  that  the  court  can  legally  presume 
that  injury  followed  as  a  natural  and  in* 
evitable  consequence  of  the  act  complained 
of,  then  there  is  no  occasion,  in  order  to 
maintain  an  action,  that  the  plaintiff  allege 
or  prove  peculiar  damages.  If  the  nature 
and  character  of  the  publication,  with  its 
attending  facts  and  circumstances,  are  such 
as  injuriously  affect  or  detract  from  the 
reputation  and  standing  of  another,  and,  as 
a  natural  and  proximate  result,  tend  to 
bring  him  into  public  contempt,  hatred,  or 
ridicule,  then  it  is  libelous  per  se.  If  such 
injury  can  be  said  to  be  a  natural,  proxi* 
mate  result  or  consequence  of  its  publica- 
tion, then  the  plaintiff  is  presumed  to  have 
been  damaged,  and  there  is  no  need  of  any 
allegation  of  peculiar  damages.  The  extent 
of  the  damages  is  for  the  jury. 

It  is  the  venom  of  poisoned  speech  that 
constitutes  the  libel.  In  tracing  the  wrong 
that  fiows  from  the  publication,  we  come 
first  to  the  mind  of  the  reader,  and  inquire 
what  effect  it  would  naturally  have  upon 
the  ordinary  thinking  mind.  We  first  con- 
sider the  facts  published,  and  the  circum- 
stances under  which  they  were  published, 
and  the  persons  to  whom  a  knowledge  of  the 
publication  was  brought.  An  inquiry 
arises,  would  such  a  publication,  under  such 
circumstances  naturally  tend  to  poison  the 
mind  against  the  person  concerning  whom ' 
the  matter  was  published?  If  the  matter 
published  can  be  said,  in  its  natural  effect 
upon  the  mind,  to  produce  hurt  to  the  good 
name,  fame,  and  reputation  of  the  person 
about  whom  the  publication  is  made,  then 
we  say  the  matter  is  defamatory,  and  the 
person  necessarily  has  suffered  not  only 
wrong,  but  damages  as  a  proximate  result 
of  the  wrong,— damage  to  his  good  name, 
fame,  and  reputation  in  the  community.  If 
the  words  in  and  of  themselves,  when  pub- 
lished, do  not  tend  to  this  effect  naturally 
and  of  their  own  force  and  vitality  the  mind 
naturally  inquires  into  the  circumstances 
under  which  they  were  published,  the  man- 
ner of  their  publication,  and  the  persons  to 
whom  a  knowledge  of  the  publication  was 
brought.  This  inquiry  is  pursued  to  ascer- 
tain the  effect  which  the  publication,  under 
the  circumstances,  would  naturally  have 
upon  the  mind  of  the  person  to  whom  a 
knowledge  of  the  publication  was  brought. 
If  the  words  and  tlie  circumstances  attend- 
ing their  publication  would  not  naturally 
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affect  the  mind  prejudicially  against  the 
person  concerning  whom  the  publication  is 
made,  it  must  be  alleged  and  shown,  not 
only  that  they  were  used  in  a  defamatory 
8611  se,  but  that  they  were  so  understood  by 
the  hearers.  When  words,  innocent  in  them- 
selves, are  charged  to  have  been  intended 
and  used  in  a  defamatory  sense,  it  must  be 
alleged  and  proven  that  they  were  intended 
in  a  defamatory  sense  and  were  so  under- 
stood by  the  persons  to  whom  they  were  ad- 
dressed. If  they  do  not  themselves  convey  a 
defamatory  meanings  or  an  imputation  that 
is  defamatory,  something  must  be  alleged 
which  shows,  or  tends  to  show,  that  the 
user  of  the  words  intended  them  in  a  defam- 
atory sense,  and  that  the  persons  to  whom 
a  knowledge  of  the  publication  came  were 
affected  in  their  mental  attitude  towards 
the  person,  to  the  injury  of  his  good  name, 
fame,  and  reputation.  The  publication  may 
be  so  worded  that  this  could  not  be  gathered 
from  the  publication  itself.  It  may  be  in- 
nocent and  even  commendatory  in  itself,  yet 
the  facts  and  circumstances  attending  the 
publication,  the  relationship  of  the  parties 
— the  defamer  and  the  defamed — ^to  the  pub- 
lic, may  be  such,  considered  in  the  light  of 
the  subject-matter  concerning  which  thei 
publication  is  made,  that  it  is  apparent 
that  there  was  not  only  an  intent  to  defame, 
but  that  a  defamatory  imputation  was  so 
exposed  that  the  ordinary  mind  easily 
grasped  the  purpose  of  the  publication  and 
its  injurious  consequences  to  the  good 
name,  fame,  and  reputation  of  the  defamed. 

Men  receive  impressions  of  and  concern- 
ing others  from  what  they  hear  others  say 
about  them.  Libel  is  a  tort.  It  consists 
in  a  wrong  done  to  the  good  name,  fame, 
and  reputation  of  another.  It  is  in  the 
nature  of  an  assault  upon  the  good  name, 
fame,  and  reputation  of  another.  The  law 
protects  a  man  in  the  possession  of  his  good 
name,  and  denies  to  others  the  right  wrong- 
fully and  wickedly,  to  make  an  assault  upon 
it.  It  is  often  the  only  asset  a  man  has. 
Rob  him  of  this,  and  you  rob  him  of  all  that 
he  has  in  life  that  makes  life  worth  living. 

A  physical  assault  is  clearly  understood 
and  easily  defined.  One  may  be  punished 
criminally  or  mulcted  in  damages  civilly  for 
physical  assault.  Libel  la  an  assault  upon 
that  invisible  and  intangible  thing  known 
as  reputation.  Though  invisible  and  intan- 
gible, it  exists  among  men  and  is  prized, 
and  the  law  protects  it.  As  has  been  said 
by  this  court,  libel  rests  upon  the  thought 
that  a  public  wrong  has  been  committed; 
an  act  has  been  done  in  violation  of  the 
statute,  to  the  hurt  of  the  complaining 
citizen.  A  citizen's  right  to  remain  secure 
in  his  good  name  and  reputation  among  his 
fellows,  and  to  enjoy  their  confidence  and 
L.R.A.1917F. 


esteem,  has  been  violated.  A  libel  is'  that 
which  tends  to  take  from  him  one  of  his 
most  valuable  rights, — ^his  right  to  the  con- 
fidence, esteem,  and  respect  of  his  fellow 
men.  One  who,  by  right  living  and  right 
conduct,  has  built  up  for  himself  an 
enviable  name  among  his  fellows,  and  has 
drawn  to  him  their  confidence  and  esteem, 
is  entitled  to  retain  and  enjoy  the  same; 
and  one  who  wrongfully  and  maliciously, 
and  without  just  cause,  makes  an  assault 
thereon,  and  impairs  or  injures  the  same, 
does  a  grievous  wrong  for  which  he  is 
answerable  in  damages. 

It  is  true  that  the  wrong  must  be  found 
in  the  publication,  not  merely  in  the  word- 
ing of  the  thing  published.  The  injury 
must  flow  from  the  publication.  The  dam- 
age must  be  the  natural  and  proximate  re- 
sult of  the  publication, — a  result  that 
usually,  naturally,  and  ordinarily  follows  as 
a  result  of  the  wrong  done. 

Though  the  article  itself  conveys  no 
wrong  impression  concerning  the  complain- 
ant, and  in  and  of  itself  could  do  no  harm, 
it  may  become  most  injurious,  most  hurt- 
ful; it  may  become  a  direct  assault  upon 
the  good  name,  fame,  and  reputation,  be- 
cause of  the  manner  and  the  circumstances 
under  which  it  was  published.  The  publica- 
tion must  be  libelous,  not  necessarily  that 
the  article,  in  and  of  itself,  is  libelous. 

"A  libel  is  the  malicious  defamation  of  a 
person  made  public  by  any  writing,"  etc. 
It  is  the  malicious  defamation  against 
which  the  inhibition  of  the  statute  is 
raised, — malicious  defamation  made  public 
by  writing.  A  writing  made  public  which 
is  intended  to  and  does,  because  of  its  pub- 
lication, tend  to  provoke  to  wrath,  to  ex- 
pose to  public  hatred,  contempt,  or  ridicule, 
or  which  deprives  one  of  the  benefits  of  pub- 
lic confidence  and  social  intercourse,  is  li- 
belous per  se. 

Every  written  publication,  maliciously 
made,  defamatory  of  another,  which  tends 
to  any  of  the  consequences  set  out  in  the 
statute,  is  a  violation  of  the  inhibitions  of 
the  statute.  It  is  therefore  a  wrong  dont 
to  a  citizen  in  violation  of  the  statute.  It 
is  therefore  actionable  per  se.  The  fact  thai 
it  is  a  violation  of  the  inhibition  of  the 
statute  makes  it  actionable  per  se. 

In  contemplation  of  law,  reputation  is  a 
delicate  plant,  withered  by  the  breath  of 
scandal.  Any  publication  which  imputes  to 
another  conduct  which  right-thinking  men 
condemn,  whether  the  conduct  involve  a 
crime,  moral  turpitude,  or  any  conduct  in 
life,  purpose,  or  manner  of  living  which  the 
common  sense  of  right-thinking  men  con- 
demns, is  presumed  in  law  to  have  injuri- 
ously affected  the  reputation  of  the  person 
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80  assailed,  and,  by  such  injury,  to  have 
caused  him  some  damage. 

It  follows,  therefore,  that  libel  is  an  as- 
sault upon  character  resulting  in  some  in- 
jury to  the  reputation.  The  injury  must 
be  traceable  to  the  assault,  and  the  damage 
must  be  the  proximate  result  of  the  injury. 
Everyone  recognizes  the  blighting  effect  of 
scandalous  utterances  directed  against  the 
character,  conduct,  or  reputation  of  men. 
Everyone  recognizes  that  such  assaults, 
publicly  made,  tend  injuriously  to  affect  the 
reputation  and  standing  of  the  one  so  as- 
sailed among  his  fellows.  It  is  from  the 
recognition  of  this  that  the  law  implies 
damages,  without  allegation  or  proof  of 
special  damages. 

Defanvation  consists  in  maliciously  poi- 
soning the  minds  of  others,  against  the  par- 
ty assaulted,  by  printing,  writing,  etc., 
thereby  bringing  on  them  some  of  the  conse- 
quences provided  against  in  the  statute. 
The  statute  is  intended  to,  and  does,  pro- 
hibit the  malicious  poisoning  of  the  minds 
of  others  against  a  citizen,  under  the  protec- 
tion of  the  law,  by  the  use  of  public  print- 
ing, etc.,  and  this  inhibition  attaches  wheth- 
er done  directly,  by  the  wording  of  the 
thing  complained  of,  or  indirectly,  by  in- 
sinuation, imputation,  or  suggestion.  The 
statute  is  intended  to  protect  one  in  a  right, 
and  to  deny  to  others  the  liberty  to  invade 
that  right. 

With  no  explanation  from  the  defendants, 
we  may  rightly  assume  that  they  prepared 
and  mailed  this  card  for  the  purpose  here- 
inbefore indicated,  and  that  the  conse- 
quences charged  in  the  petition  were  the 
consequences  that  naturally  flowed  from  the 
thing  done.  We  think  the  pleading  was 
sufficient  to  present  the  question  to  the 
jury.  As  supporting  what  we  have  said,  see 
Call  v.  Larabee,  60  Iowa,  212,  14  N.  W.  237 ; 
Hollenbeck  v.  Ristine,  105  Iowa,  488,  67 
Am.  St.  Rep.  806,  75  N.  W.  365;  Halley  v. 
Gregg,  74  Iowa,  664,  38  N.  W.  416.  In  the 
latter  case  it  is  said,  in  substance,  that  if 


the  act  charged  constitutes  a  libel,  as  de- 
fined by  the  statute,  it  is  actionable  per  se. 
See  Zier  v.  Hofflin,  33  Minn.  66,  53  Am. 
Rep.  9,  21  N.  W.  862,  in  which  it  is  said: 
"Words  which  may  be  innocent  of  them- 
selves may  be  rendered  libelous  by  the 
place  and  circumstances  of  their  publica- 
tion, for  such  place  and  circumstances  may 
impress  on  them  a  meaning  and  suggestion 
which,  standing  alone,  they  do  not  have. 
Thus,  though  the  words  here  do  not  of 
themselves  impute  wrong,  they  might  be 
published  in  such  a  place  or  under  such  cir- 
cumstances as  to  make  them  capable  of 
naturally  conveying  the  impression  that 
plaintiff  had  been  guilty  of  dishonest  prac- 
tices, either  in  contracting  the  debt  or  in 
withholding  payment  of  it.  .  .  .  What 
meaning  they  would  naturally  convey  was 
for  the  jury  to  determine  in  view  of  the  cir- 
cumstances of  their  publication."  State  v. 
Armstrong,  106  Mo.  395,  16  S.  W.  604,  re- 
ported in  13  L.R.A.  419,  27  Am.  St.  Rep.  361, 
together  with  citations  and  annotations; 
Nichols  V.  Daily  Reporter  Co.  30  Utah,  74, 
3  L.R.A.(N.S.)  339,  116  Am.  St.,  Rep.  296, 
83  Pac.  573,  8  Ann.  Gas.  841. 

We  find  no  case  directly  in  point  on  the 
questions  here  considered.  We  think,  how- 
ever, the  plaintiff  presented  a  fair  question 
for  the  jury,  and  the  court  erred  in  sustain- 
ing the  demurrer,  and  the  cause  is  there 
reversed. 

Evans,    Ch.   J.,   and  Ijadd,    J.,   concur. 

Sallinger,  J.,  concurring: 

There  is  language  in  the  opinion  which 
indicates  there  mav  be  libel  which  is  not  li- 
bel  per  se.  I  do  not  wish  to  be  bound  by  it. 
I  think  it  is  settled  by  our  cases  that  what- 
ever is  libelous  is  libelous  per  se;  that  the 
action  for  libel  rests  on  the  fact  that  a 
"crime  has  been  committed;"  and  that, 
therefore,  the  law  presumes  damage  if  a  li- 
bel is  established. 

Petition  for  rehearing  denied. 


Annotation — Libel  by  falsely  ascribing  matter  to  another. 


This  note  does  not  cover  such  cases 
as  Piper  v.  Woolman  (1895)  43  Neb. 
280,  61  N.  W.  588,  where  the  matter 
alleged  to  have  been  libelous  did  not 
involve  any  specific  matter  attributed  to 
the  plaintiff,  but  merely  involved  gen- 
eral charges  against  him  of  uttering 
false  statements,  etc. 

For  the  right  of  action  for  unauthor- 
ized use  of  photograph  or  name  for  ad- 
vertising purposes,  see  annotations  to 
Henry  v.  Cherry,  24  L.R.A.(N.S.)  991; 
Foster-Milbum  Co.  v.  Chinn,  34  L.R.A. 
(N.S.)  1137;  and  Binns  v.  Vitagraph 
L.R.A.1917F. 


Co.  L.R.A.1916C,  839.  In  some  of  the 
cases  in  those  notes  it  appears  that  the 
photographs  were  accompanied  by  tes- 
timonials which  were  attributed  to  the 
person  complaining. 

A  situation  out  of  the  ordinary  is 
presented  iti  Hughes  v.  Samuels,  ante, 
1088,  in  which  the  court  decides  that  the 
mailing  by  one  undertaker  to  a  person 
whose  wife  was  critically  ill,  of  an  ad- 
vertising card  purporting  to  be  sent  by 
another  undertaker  in  the  same  town, 
and  calling  attention  to  the  latters 
undertaking  business,  and  signed  with 
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the  latter's  name,  might  be  found  to  be 
libelous  under  a  statute  providing  that 
"a  libel  is  the  malicious  defamation  of  a 
person,  made  public  by  any"  writing 
"tending  to  provoke  him  to  wrath  or 
expose  him  to  public  hatred,  contempt 
or  ridicule,  or  to  deprive  him  of  the 
benefits  of  public  confidence  and  social 
intercourse."  This  decision  appears 
correct.  The  question  of  libel  by  false- 
ly ascribing  matter  published  to  another 
has  arisen  in  comparatively  few  cases. 

In  another  Iowa  case  it  was  held  that 
a  person  was  not  exposed  to  public 
hatred,  contempt,  or  ridicule  to  the  de- 
gree required  by  the  statute  involved 
in  Hughes  v.  Samuels  by  a  publication 
in  a  newspaper  of  an  article  headed, 
"Sick  o'  chickens;  Live  on  cherries. 
Gundi*ams  have  chicken,  chicken  every- 
where but  not  a  bite  to  eat.  The  farm 
is  mixed  up,"  and  purporting  in  part 
to  be  an  account  by  the  plaintiff  and  his 
wife  of  the  giving  of  a  mortgage  on 
their  chicken  farm,  and  a  statement  by 
them  that  they  were  living  on  cherries, 
but  otherwise  starving  because  they  had 
failed  in  the  chicken  farm  business,  al- 
though the  plaintiff  testified  that  he  had 
never  made  such  statements  to  anyone. 
Gundram  v.  Daily  News  Pub.  Co.  (1916) 
175  Iowa,  60, 156  N.  W.  840. 

A  publication  in  a  newspaper  has 
been  held  libelous,  as  calculated  to  hold 
the  plaintiff  up  to  ridicule  and  con- 
tempt, and  to  destroy  his  influence  as  a 
writer  and  lecturer,  where  it  appeared 
that  he  was  a  member  of  the  Italian 
nobility  and  of  numerous  geographical 
societies,  and  a  noted  newspaper  cor- 
respondent, traveler,  writer,  and  lec- 
turer, and  that  an  article,  preceded  by 
a  short  biography  of  his  life,  and  writ- 
ten in  the  first  person,  was  falsely  pub- 
lished, purporting  to  have  been  written 
by  him,  and  representing  him  as  describ- 
ing himself  in  an  absurd  and  improbable 
adventure  in  rescuing  a  person  from 
cannibals  in  Africa.  D'Altomonte  v. 
New  York  Herald  Co.  (1913)  154  App. 
Div.  453,  139  N.  Y.  Supp.  200.  Scott, 
J.,  dissented  from  the  decision,  but  in 
the  course  of  his  opinion  said  that 
doubtless  it  would  be  libelous  to  falsely 
attribute  to  an  author  an  obscene  or 
profane  article,  or  one  which  expressed 
sentiments  abhorrent  to  ri^ht-th inking 
people,  as  such  articles  would  hold  the 
putative  author  up  to  scorn  and  con- 
tumely; but  stated  that  he  was  of  the 
opinion  that  the  article  in  question  was 
complimentary  rather  than  derogatory. 

And   a   publication   in    a   newspaper, 

concerning  a  candidate  for  Congress,  of 
L.R.A.1917F. 


a. false  and  malicious  article  in  a  coarse 
and  blotted  imitation  of  his  handwrit- 
ing and  signature,  with  misspelled 
words,  representing  him  as  saying,  "I 
don't  propose  to  go  into  debate  on  the 
tariff  differences  on  wool,  quinine  and 
all  the  things,  because  I  aint  built  that 
way,"  has  been  held  libelous,  and  not 
privileged,  the  court  stating  that  until 
courts  are  prepared  to  hold  that  igno- 
rance constitutes  no  unfitness  for  office, 
such  a  publication  must  be  held  libelous; 
that  if  such  a  letter  was  actually  writ- 
ten by  the  plaintiff  it  would  show  him  to 
be  ignorant,  illiterate,  and  incapable  of 
intelligently  performing  his  duties  as  a 
Congressman.  Belknap  v.  Ball  (1890) 
83  Mich.  583,  11  L.R.A.  72,  21'  Am.  St. 
Rep.  622,  47  N.  W.  674. 

And  it  has  been  decided  that  a  daugh- 
ter was  held  up  to  public  hatred  and 
contempt  and  was  entitled  to  recover 
for  libel  where  a  medicine  company 
caused  an  article  to  be  published  in  a 
newspaper  which  falsely  represented 
her  as  having  voluntarily  stated  to  a 
reporter  that  her  mother  had  been  bit- 
ten by  a  cat,  and  that  she  purred  and 
mewed  and  assumed  the  attitude  of  a 
cat  in  an  effort  to  catch  rats;  that  she 
dreaded  the  approach  of  water,  and 
was  finally  cured  by  the  defendant's 
medicine.  Steuart  v.  Swift  Specific  Co. 
(1886)  76  Qa.  280,  2  Am.  St.  Rep.  40. 

And  it  has  been  held  libelous  per  se 
to  publish  a  false  statement  under  a 
headline  reading,  "Minister  curses  in 
court,"  that  a  minister  at  a  certain  trial 

said  "You're  a skunk,  says  the 

Rev.  Dr.  Potter  to  Lawyer  Clinch,"  and 
that  during  a  recess  he  said:  "Pd  like 
to  punch  that  damned  skunk  in  the 
head,"  it  being  held  that  such  state- 
ments touched  the  plaintiff  in  his  office, 
and  tended  to  represent  him  as  unfit  to 
fill  his  office.  Potter  v.  New  York  Eve- 
ning Journal  Pub.  Co.  (1902)  68  App. 
Div.  95,  74  N.  Y.  Supp.  317.     J.  T.  W. 


MINNESOTA   SUPREAfE   COURT. 

STATE  OF  MINNESOTA  EX  REL.  ADRIA- 
TIC MINING  COMPANY 
v. 

DISTRICT  COURT  OF  ST.  LOmS  COUN- 
TY et  al. 

(—  Minn.  — ,  163  N.  W.  765.) 

Workmen's    oompensatioii   —  Infection 
of  eye  —  accident. 

1.  A  workman  received  an  injury  to  his 

Headnotes  by  Bbown,  Ch.  J. 
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€ve,  caused  by  a  flying  particle  of  iron  ore; 
tne  particle  of  ore  Tvas  removed  from  the 
«ye  by  a  fellow  workman  by  means  of  a 
match  and  handkerchief ,  which  handkerchief 
had  been  in  use  for  several  days;  the  eye 
was  then  washed  with  water  from  a  trough 
used  in  common  by  numerous  other  miners; 
gonorrheal  infection  soon  set  in,  causing  the 
total  loss  of  the  sight  of  the  eye;  the  work- 
man was  not  afflicted  with  the  disease; 

It  is  held  that  the  injury  so  received  was 
accidental,  within  the  meaning  of  the  Work- 
men's Compensation  Statute,  and  that  the 
findings  of  the  trial  court  are  sustained  by 
the  evidence. 
For  other  cases,  see  Master  and  Servant,  JL 

o,  i,  in  Dig.  1-52  N.  8. 

Same  —  review  —  oonolusiveness     off 
findings. 

2.  In  certiorari  to  review  an  award  of 
compensation  under  the  Workmen's  Com- 
pensation Act,  the  findings  of  the  trial  court 
will  not  be  disturbed,  unless  manifestly 
against  the  preponderance  of  the  evidence. 
For  other  cases,  see  Certiorari,  II.  in  Dig. 

1-62  y.  8. 

(July  13,  1917.) 

CERTIORARI  to  the  District  Court  for 
St.  Louis  County  et  al.  to  review  a  judg- 
ment awarding  compensation  under  the 
Workmen's  Compensation  Act.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Washtrarn,  Bailey^  &  Mitchell 
for  relator. 

Messrs.  Victor  li.  Power  and  Victor  H. 
Johnson,  for  respondents: 

The  fact  that  the  person  injured  had  a 
predisposition  to  disease,  or  a  latent  weak- 
ness, cannot  avail  the  defendant  to  relieve 
him  from  liability  from  damages  which 
ensue  when  his  negligence  brings  the  dor- 
mant disease  into  activity  or  aggravates  the 
latent  .weakness. 

Miller  v.  St.  Paul  City  R.  Co.  66  Minn. 
192,  68  N.  W.  862;  Jones  v.  Caldwell,  20 
Idaho,  5,  48  L.R.A.(N.S.)  119,  116  Pac. 
110 ;  Maroney  v.  Minneapolis  &  St.  L.  R.  Co. 
123  Minn.  480,  49  L.R.A.(N.S.)  756,  144  N. 
W.  149;  Larson  v.  Boston  Elev.  R.  Co.  212 
Mass.  262,  98  N.  E.  1048;  Herdon  v.  Spring- 
field, 137  Mo.  App.  613,  119  S.  W.  467; 
Memphis,  D.  &  G.  R.  Co.  v.  Steel,  108  Ark. 
14,  166  S.  W.  182,  Ann.  Cas.  1916B,  198; 

Note. —  The  general  subject,  "Workmen's 
Compensation  Acts,"  is  treated  in  an  ex- 
haustive annotation  in  L.R.A.1916A,  23, 
which  is  supplemented  by  annotation  in 
L.R.A.1917D,  80. 

As  to  recovery  of  compensation  for  loss  of 
an  eye  through  inspection,  see  McCoy  v. 
Michigan  Screw  Co.  191 6A,  323,  and  the 
annotation  attached  to  that  case  on  page 
326.  where  will  be  found  several  cases  in 
which  compensation  was  sought  for  injuries 
similar  to  those  set  out  in  State  ex  bel. 
Adriatic  Mm.  Co.  v.  District  Ct. 
L.R.A.1917F. 


Heilman  Brewing  Co.  v.  Industrial  Com- 
mission, 161  Wis.  46,  152  N.  W.  446;  Eagle 
Chemical  Co.  v.  Nowak,  161  Wis.  446,  164 
N.  W.  636;  McCoy  v.  Michigan  Screw  Co. 
180  Mich.  454,  L.R.A.1916A,  323,  147  N.  W. 
572,  5  N.  C.  C.  A.  466;  Cline  v.  Studebaker 
Corp.  189  Mich.  614,  L.R.A.1916C,  1139,  156 
N.  W.  619;  Hills  v.  Oval  Wood  Dish  Co. 
191  Mich.  411,  158  N.  W.  215;  Adams  v. 
Acme  White  Lead  &  Color  Works,  L.R.A. 
1916A,  289-293,  note. 

The  employee  was  entitled  to  compensa- 
tion. 

Cline  V.  Studebaker  Corp.  189  Mich.  514, 
L.R.A.1916C,  1139,  155  N.  W.  619;  McCoy 
V.  Michigan  Screw  Co.  180  Mich.  454,  L.R.A. 
1916A,  323, 147  N.  W.  672,  5  N.  C.  0.  A.  456. 

Mr.  M.  H.  Crocker  also  for  respondents. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Certiorari  to  review  the  judgment  of  the 
court  below  awarding  compensation  to  an 
injured  employee  in  proceedings  under  the 
Workmen's  Compensation  Act. 

The  facts  as  disclosed  by  the  findings  of 
the  trial  court  are  substantially  as  follows: 
Relator  owns  and  operates  an  iron  mine  at 
or  near  Biwabic,  St.  Louis  county,  this 
state,  and  at  the  time  here  in  question, 
March  4,  1915,  the  workman  to  whom  com- 
pensation was  awarded  was  in  its  employ  as 
a  miner  in  and  about  the  mine.  While  en- 
gaged in  the  discharge  of  his  duties  and  in 
breaking  up  a  large  chunk  of  iron  ore  with 
a  hammer,  a  particle  of  the  ore  flew  into 
his  left  eye,  cutting  through  the  cornea 
thereof,  embedding  itself  in  the  eyeball.  A 
fellow  workman  removed  the  particle  from 
the  eye  at  the  time,  using  in  his  efforts  in 
that  respect  a  match  and  handkerchief.  The 
eye  was  immediately  thereafter  washed  in 
water  from  a  trough  which  was  used  dally 
by  other  miners  for  the  purpose  of  washing 
their  hands  and  faces.  When  the  particle 
had  been  removed  from  the  eye,  blood  and 
watery  matter  was  discharged  from  the 
wound,  the  eye  became  inflamed,  and  there- 
after a  gonorrheal  infection  set  in,  and  re- 
sulted finally  in  the  loss  of  the  sight  of  the 
eye.  Prior  to  the  injury  the  eye  was  normal 
and  the  workman  experienced  no  trouble  or 
pain  therefrom.  The  court  found  that  the 
"said  gonorrheal  infection  was  introduced 
into  the  said  eye  .  .  .  either  at  the  time 
said  particle  of  ore  was  being  removed, 
.  .  .  or  while  said  eye  was  being  washed 
by  the  employee,  or  the  same  resulted  from 
latent  gonococci  germs  in  said  eye,  which  by 
reason  of  the  injury  to  the  eye,  .  .  . 
caused  subsequent  inflammation  and  ulcer 
and  resulting  sore  tissue." 

The  court  further  found  that  the  injury 
arose  out  of  and  in  the  course  of  the  em- 
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ployment,  and  other  necessary  facts,  and 
ordered  judgment  for  the  compensation  pro- 
vided for  by  the  statute  in  such  cases. 

The  only  question  presented  by  the  as- 
signments of  error  is  whether  the  findings 
of  the  trial  court  are  sustained  by  the  evi- 
dence. We  answer  the  question  in  the 
affirmative. 

The  evidence  is  clear  that  the  workman 
received  some  sort  of  an  injury  to  his  eye, 
in  the  manner  stated  by  him,  the  precise 
character  of  which  is  in  dispute.  There  is 
no  dispute,  however,  about  the  fact  that 
gonorrheal  infection  set  in  soon  after  the 
time  of  the  injury,  and  thereafter  progressed 
to  such  an  extent  that  the  sight  of  the  eye 
was  totally  destroyed.  And  there  can  be  no 
serious  doubt  that  the  facts,  as  claimed  by 
the  workman,  disclose  an  accidental  injury 
within  the  meaning  of  the  compensation 
statute.  And  this,  whether  the  gonorrheal 
infection  resulted  from  the  use  of  a  soiled 
handkerchief  in  removing  the  particle  from 
the  eye,  or  from  washing  the  eye  with  water 
from  the  trough  which  was  used  indis- 
criminately by  the  miners,  or  from  a  latent 
germ  within  the  eye,  set  in  motion  and  made 
active  by  the  violence  of  the  injury  to  the 
eyeball.  Miller  v.  St.  Paul  City  R.  Co.  66 
Minn.  192,  68  N.  W.  862 ;  Gardner  v.  United 
Surety  Co.  110  Minn.  291,  26  L.R.A.(N.S.) 
1004,  125  N.  W.  264;  4  DunnelPs  Dig. 
4871a;  Cline  v.  Studebaker  Corp.  189  Mich. 
614,  L.R.A.1916C,  1139,  165  N.  W.  519; 
Sullivan  v.  Modern  Brotherhood,  167  Mich. 
524,  42  L.R.A.(N.S.)  140,  133  N.  W.  486, 
Ann.  Cas.  1013A,  1116,  and  authorities  there 
cited.  In  disposing  of  the  question,  in  pro- 
ceedings of  this  kind,  whether  the  findings 
of  the  trial  court  are  sustained  by  the  evi- 
dence, we  apply  the  rule  applicable  general- 
ly to  civil  actions,  to  the  effect  that  the  find- 
ings of  a  trial  court  will  not  be  disturbed 
unless  manifestly  against  the  clear  pre- 
ponderance of  the  evidence.  Our  examina- 
tion of  the  record  will  not  justify  that  con- 
clusion, and  we  therefore  sustain  the  find- 
ings of  the  trial  court. 

It  is  contended  by  relator  with  some  ear- 
nestness that  the  weight  of  the  testimony 
conclusively  shows  that  there  was  in  fact  no 
injury  to  the  workman's  eye  of  a  character 
to  permit  extraneous  infection  of  that  organ 
in  the  manner  claimed  by  him  or  otherwise, 
and,  further,  that  at  the  time  of  the  alleged 
injury  there  was  present  in  the  eye  an 
active  gonorrheal  infection,  not  latent,  but 
alive  and  in  motion,  which  ultimately  de- 
stroyed the  eye,  a  condition  for  which  the 
injury,  whatever  it  may  have  been,  was  in 
no  way  responsible.  We  do  not  concur  in 
the  contention  that  the  evidence  is  conclu- 
sive upon  the  point,  though  there  is  some 
evidence  tending  to  establish  the  same.  But 
L.R.A.1917F. 


taken  as  a  whole  the  evidence  resolved  the 
qiiestion  into  one  of  fact.  In  this  connec- 
tion much  stress  is  laid  upon  the  testimony 
of  one  of  the  medical  experts  who  treated 
the  eye  about  two  hours  after  the  injury, 
and  who  testified  that  there  was  then  a  pus 
discharge  which  could  not  have  formed  from 
an  infection  occurring  only  two  hours  be- 
fore. The  premise,  may  be  conceded,  for  it 
seems  entirely  impossible  that  a  pus  for- 
mation could  appear  in  so  short  a  time.  But 
the  doctor  may  have  been  mistaken  as  to 
the  character  of  the  discharge.  He  testified 
that  he  did  not  examine  it  carefully,  and 
this,  together  with  other  testimony  tending 
to  show  that  there  was  a  discharge  from 
the  wound,  of  a  bloody  and  watery  char- 
acter, leads  us  to  the  conclusion  that  the 
trial  court  properly  solved  the  point  on 
the  theory  that  the  character  of  the  pus  dis- 
covered by  the  doctor  was  not  clearly  shown 
to  be  such  as  might  come  from  a  gonorrheal 
ulcer.  It  was  further  shown,  and  in  this 
respect  there  was  no  dispute,  that  the  work- 
man was  not  at  the  time  afflicted  with  the 
disease.  Nor  was  there  any  showing  that 
he  had  been  so  afBicted  at  any  prior  time. 

In  this  view  of  the  evidence  the  cause  of 
the  infection  is  not  left  to  conjecture  or 
speculation,  any  further  than  a  doubt  as  to 
which  of  three  possible  causes  was  responsi- 
ble therefor;  namely,  the  removal  of  the 
particle  from  the  eye  with  the  match  and 
handkerchief,  or  bathing  the  eye  in  the  com- 
mon water  trough,  or  the  theory  of  a  latent 
gonococci  germ.  The  latter  may  be  rejected 
as  improbable.  But  as  to  the  other  hy- 
potheses the  evidence  made  the  question  one 
of  fact. 

This  disposes  of  the  case,  and  covers  all 
that  need  be  said.  A  further  discussion  of 
the  evidence  would  serve  no  useful  purpose. 
It  is  sufficient  to  say  that  we  have  examined 
it  with  care,  with  the  result  stated. 

Judgment  affirmed. 


NEBRASKA  SUPREME  COURT. 

SWENSON  BROTHERS  COMPANY 

V. 

CO^D^IERCIAL  STATE  BANK,  Appt. 
(98  Neb.  702,  154  N.  W.  233.) 

Appeal  —  new  action. 

1.  The  same  cause  of  action  must  be  pre- 

Headnotes  by  Sedgwick,  J. 

Note. —  As  to  effect  of  certification  of 
postdated  check,  see  annotation  following 
this  case,  post,  1099. 

As  to  liability  of  bank  on  contract  of 
acceptance  external  to  check,  see  not«  to 
First  Nat.  Bank  v.  Commercial  Sav.  Bank, 
8  L.Rji.(N.S.)   1148. 
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s.  nted  and  tried  upon  appeal  that  was  tried 
in  the  court  below,  but  to  plead  an  issua- 
ble fact  in  the  appellate  court  that  was 
not  pleaded  in  the  lower  court  is  not  neoea- 
sarily  pleading  a  new  cause  of  action." 
For  other  cases,  see  Appeal  and  Error,  VJL 
j,  3,  in  Dig,  1-52  N.  S, 

Definition  —  check. 

2.  "A  'check'  is  a  bill  of  exchange  drawn 
on  a  bank,  payable  on  demand." 

For    other   cases,    see    Checks,   I,    in   Dig. 
1-5%  N.  8. 

Bills  and  notes  —  acceptance. 

3.  ''The  holder  of  a  bill,  presenting  the 
same  for  acceptance,  may  require  that  the 
acceptance  be  written  on  the  bill." 

For  other  caBes^  see  Bills  cmd  Notes,  II»  in 
Dig.  1-52  N,  8. 

Same  —  on  separate  paper. 

4.  "Where  an  acceptance  is  written  on  a 
paper  other  than  the  bill  itself,  it  does  not 
bind  the  acceptor,  except  in  favor  of  a  per- 
son to  whom  it  is  shown  and  who,  on  the 
faith  thereof,  receives  the  bill  for  value." 
For  other  cases,  see  Bills  and  Notes,  JI.  in 

Dig.  1-52  N.  8. 

Bank  —  certification  of  check  —  want 
of  funds. 

5.  If  a  postdated  check  is,  before  the  day 
of  its  date,  delivered  to  the  bank  upon  which 
it  is  drawn,  and  there  is  no  money  of  the 
maker  of  the  check  on  deposit  in  the  bank 
at  the  time,  the  president  of  the  bank  has 
no  authority  by  virtue  of  his  office  to  bind 
the  bank  to  pay  to  the  payee  the  amount 
of  the  check  on  the  day  of  its  date. 

For  other  cases,  see  Banks,  III,  h,  in  Dig. 

1-32  N.  8, 
Same  —  authority  of  president. 

6.  The  president  of  a  bank  will  not  be 
presumed  to  be  authorized  bv  virtue  of  his 
office  to  bind  the  bank  to  make  good  the  de- 
fault of  another. 

For  other  cases,  see  Evidence,  11.  e,  4,  in 
Dig,  1-52  N.  8, 

(September  20,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cedar  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
an  alleged  written  acceptance  of  a  check. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  C.  Robinson,  for  appellant: 

A  bank  has  no  authority  to  guarantee  the 
payment  of  paper  except  in  the  regular 
course  of  its  banking  business.  It  has  no 
authority  to  execute  such  a  guaranty  mere- 
ly for  the  accommodation  of  others. 

City  Nat.  Bank  v.  Thomas,  46  Neb.  861, 
65  N.  W.  896. 

Xo  officer  of  a  bank  can  bind  it  by  a 
promise  to  pay  debts  which  the  corporation 
does  not  owe,  and  was  not  liable  to  pay, 
unless  the  bank  authorized  or  has  ratified 
the  act. 
L.R.A.1917F. 


Rich  v.  State  Nat.  Bank,  7  Neb.  201,  29 
Am.  Rep.  382;  Robertson  v.  Buffalo  County 
Nat.  Bank,  40  Neb.  235,  68  N.  W.  716; 
Thomas  v.  City  Nat.  Bank,  40  Neb.  601,  24 
L.R.A.  263,  58  N.  W.  943. 

It  is  not  within  the  powers  of  an  incorpo- 
rated state  bank  to  pledge  its  credit  as  a 
mere  matter  of  accommodation. 

Sturdevant  Bros.  &  Co.  v.  Farmers'  A 
M.  Bank,  62  Neb.  472,  87  N.  W.  156 ;  Bank 
of  Commerce  v.  Hart,  37  Neb.  197,  20  L.R.A. 
780,  40  Am.  St.  Rep.  479,  55  N.  W.  631. 

A  bank  is  incompetent  to  act,  or  to  agree 
to  bind  itself  to  act,  in  any  business,  for 
any  purpose  or  in  any  manner  not' author- 
ized by  the  law  of  its  corporate  existence. 

Morse,  Banks  &  Bkg.  2d  ed.  pp.  11,  121. 

The  president  of  a  bank  has  no  more 
power  of  management  or  disposal  over  the 
property  of  the  corporation  than  any  other 
single  member  of  the  board. 

Morse,  Banks  &  Bkg.  2d  ed.  p.  146. 

Mr.  H.  E.  Burkett,  for  appellee: 

The  acceptance  of  a  check  by  a  bank  is 
just  as  valid  and  binding  as  though  accept- 
ed by  an  individual  drawee. 

Farmers  &  M.  Bank  v.  Dunbier,  32  Neb. 
487,  49  N.  W.  376;  Henrietta  Nat.  Bank  v. 
State  Nat.  Bank,  80  Tex.  648,  26  Am.  St. 
Rep.  773,  16  S.  W.  321 ;  First  Nat.  Bank  v. 
Commercial  Sav.  Bank,  11  Ann.  Cas.  281, 
and  note,  284,  74  Kan.  606,  8  L.R.A.  (N.S.) 
1148,  118  Am.  St.  Rep.  340,  87  Pac.  746; 
Gruenther  v.  Bank  of  Monroe,  90  Neb.  280, 
133  N.  W.  402;  Selover,  Neg.  Inst.  2d  ed. 
p.  191. 

If  a  legal  relation  be  established,  it  im- 
poses upon  the  bank  a  liability  to  a  party 
to  whom  it  was  not  before  bound  at  all,  and 
it  converts  the  privilege  of  the  bank  to  pay 
if  in  funds  into  an  absolute  and  uncondi- 
tional duty  to  pay,  no  matter  what  may  be 
the  state  of  the  depositor's  account. 

First  Nat.  Bank  v.  Commercial  Sav. 
Bank,  74  Kan.  606,  8  L.R.A.(N.S.)  1148, 
118  Am.  St.  Rep.  340,  87  Pac.  746,  11  Ann. 
Cas.  282. 

As  between  the  payee  and  the  acceptor, 
the  acceptor  cannot  set  up  a  want  of  con- 
sideration or  defeat  a  recovery  by  showing 
that  its  acceptance  was  for  accommodation. 

Selover,  Neg.  Inst.  2d  ed.  p.  140. 

It  is  no  defense  in  an  action  on  a  bill 
of  exchange  by  the  payee  against  the  ac- 
ceptor, that  the  bill  was  accepted  without 
consideration,  or  in  other  words,  was  an 
accommodation  acceptance,  and  that  fact 
known  to  the  payee. 

Grant  v.  Ellicott,  7  Wend.  227. 

The  acceptor  cannot  show  that  his  accept- 
ance, absolute  on  its  face,  was  in  fact  condi- 
tional. 

Selover,  Neg.  Inst.  2d  ed.  193;  Flournoy 
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V.  First  Nat.  Bank,  79  Ga.  810,  2  S.  B.  457 ; 
7  Cyc.  778,  779,  note  39. 

A  check  may,  however,  be  payable  at  a 
future  day  without  ceasing  to  be  a  check. 

7  Cyc.  631,  note  86. 

Sedgwick,  J.,  delivered  the  opinion  of 
the  court: 

This  plaintiff  held  a  claim  for  adjustment 
against  the  Shilton  Trading  Company, 
amounting  to  $150,  and  on  the  28 th  day  of 
June,  1910,  that  company  executed  and  de- 
livered to  the  plaintiff  two  checks  upon  the 
defendant.  Commercial  State  Bank  of  Cole- 
ridge. One  check  for  $100  was  dated  June 
30,  1910,  and  the  other  check  for  $50  was 
dated  July  2,  1910.  H.  F.  S  wen  son  repre- 
sented the  plaintiff  in  the  transaction,  and 
he  testified  upon  the  trial  that  the  checks 
were  given  him  with  the  understanding 
"that  we  could  arrange  with  the  bank  that 
these  checks  should  be  taken  care  of  by 
the  bank  on  certain  dates."  Mr.  Swenson 
and  A.  E.  Severence,  who  was  the  manager 
of  the  Shilton  Trading  Company,  went  to 
the  defendant  bank  and  presented  the 
checks  to -George  A.  Gray,  the  president  of 
the  bank.  These  three  men  discussed  the 
situation  together,  and  the  result  was  that 
the  checks  were  left  with  the  bank,  and  the 
president  of  the  bank  executed  and  delivered 
to  Mr.  Swenson  the  following  writing: 

We  will  send  draft  for  $100  on  Friday, 
30th  June,  1910,  and  draft  for  $50  on  Tues- 
day, July  2,  1910,  as  per  checks  of  Shilton 
Trading  Company,  of  Coleridge,  Nebraska, 
left  in  Com'l  State  Bank,  Coleridge,  by  Mr. 
Sw^enson  June  28,  1910. 

George  A.  Gray,  Pt. 

Afterwards  the  bank  sent  to  Mr.  Swen- 
son a  draft  for  $100  as  stated  in  the  writ- 
ing. The  bank  failed  to  remit  for  the  $50, 
and  the  plaintiff  brought  this  action  against 
the  bank  in  the  county  court  of  Cedar  coun- 
ty to  recover  the  $50  and  interest.  The 
plaintiff  appealed  to  the  district  court  for 
that  county,  where  he  recovered  a  judgment 
for  the  $50  and  interest,  from  which  the 
defendant  has  appealed  to  this  court. 

In  the  county  court  the  plaintiff  filed 
a  bill  of  particulars  alleging,  among  other 
things,  the  execution  of  the  checks  and  the 
execution  and  delivery  of  the  writing  by 
the  president  of  the  bank;  but  the  bill  of 
particulars  did  not  contain  the  allegation 
that  "the  acceptance  was  written  by  the  de- 
fendant on  a  slip  of  paper  other  and  differ- 
ent from  that  upon  which  the  aforesaid 
checks  were  written,  and  said  acceptance 
was  by  the  defendant  shown  and  delivered 
to  the  plaintiff,  and  the  plaintiff  on  the  * 
L.R.A.1917F. 


faith  of  said  acceptance  received  the  afore- 
said checks  for  value." 

In  the  district  court  this  allegation  was 
added  to  the  petition,  and  the  defendant 
moved  to  strike  this  allegation  from  the 
petition  on  the  ground  that  it  "constitutes 
and  is  a  material  variance  and  departure 
from  any  issue  presented  to  or  pleaded  in 
the  lower  court." 

The  court  overruled  this  motion,  and  the 
defendant  now  strenuously  insists  that  the 
court  erred  in  this  ruling.  There  is  no 
ground  for  this  contention. 

"To  plead  an  issuable  fact  in  the  appel- 
late court  that  was  not  pleaded  in  the  lower 
court  is  not  necessarily  pleading  a  new 
cause  of  action."  North  v.  Angelo,  76  Neb. 
384,  110  N.  W.  571. 

The  rule  is  that  the  same  cause  of  action 
must  be  presented  and  tried  upon  an  appeal 
that  was  tried  in  the  court  below.  The  cause 
of  action  in  this  case  was  the  checks  and 
the  writing  executed  by  the  president  of 
the  bank,  and  adding  an  issuable  fact  in 
the  appellate  court  was  not  pleading  a  new 
cause  of  action. 

The  alleged  agreement  of  the  defendant 
bank  was  in  writing,  and  a  large  amount 
of  evidence  was  admitted  by  the  court  bear- 
ing upon  the  question  whether  the  plaintiff 
knew  that  there  were  no  funds  of  the  maker 
of  the  check  on  deposit  in  the  bank  at  the 
time  the  checks  were  made  and  the  writing 
executed  by  the  president  of  the  bank. 
There  are  authorities  that  hold  that  the  ac- 
ceptance of  a  check  by  a  bank  when  there 
are  no  funds  of  the  maker  in  the  bank  ia 
void,  the  president  of  the  bank  having  no 
authority  to  make  such  acceptance.  These 
authorities  make  exception  to  the  rule  when 
the  payee  of  the  check  parts  with  property 
on  the  faith  of  the  acceptance,  and  is  with- 
out notice  that  the  maker  of  the  check  has 
no  money  on  deposit  in  the  bank  subject  ta 
check  at  the  time. 

"Where  a  postdated  check  is  certified  by 
the  cashier  of  the  bank  on  which  it  is 
drawn  to  be  'good,'  by  indorsement  thereon, 
before  the  day  of  its  date,  the  instrument^ 
upon  its  very  face,  communicates  facts  and 
information  to  persons  receiving  the  same 
that  the  cashier,  in  making  such  certifica- 
tion was  not  acting  within  the  known  limits 
of  his  power,  and  that  he  was  clearly  exceed- 
ing them."  Clarke  Nat.  Bank  v.  Bank  of 
Albion,  52  Barb.  592. 

This  case  is  cited  with  approval  in  1 
Morse,  Banks  &  Bkg.  4th  ed.  §  413,  and  the 
author  says:  "When  a  postdated  check  is 
certified  before  maturity,  it  carries  notice 
to  all  that  the  certification  was  beyond  the 
officer's  authority."    3  R.  0.  L.  p.  446. 

This  principle  is  decisive    of    this    case. 
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This  transaction  was  not  ordinary  banking 
business. 

"A  'check'  is  a  bill  of  exchange  drawn 
on  a  bank  payable  on  demand.  Except  as 
herein  otherwise  provided,  the  provisions  of 
this  chapter  applicable  to  a  bill  of  exchange 
payable  on  demand  apply  to  a  check."  Rev. 
Stat.  1913,  §  5502. 

"The  holder  of  a  bill  presenting  the  same 
for  acceptance  may  require  that  the  accept- 
ance be  written  on  the  bill,  and,  if  such 
request  is  refused,  may  treat  the  bill  as  dis- 
honored."   Rev.  Stat.  1913,  §  5450. 

"Where  an  acceptance  is  written  on  a 
paper  other  than  the  bill  itself,  it  does  not 
bind  the  acceptor  except  in  favor  of  a  per- 
son  to  whom  it  is  shown  and  who,  on  the 
faith  thereof,  receives  the  bill  for  value." 
Rev.  Stat.  1913,  §  5451. 

These  checks  were  not  presented  for  cer- 
tification and  retained  by  the  payee.    They  ' 


were  delivered  to  the  bank.  The  acceptance, 
therefore,  does  not  bind  the  acceptor  in  fa- 
vor of  this  plaintiff,  who  did  not  receive 
the  checks  for  value  on  the  faith  of  the  ac- 
ceptance. The  president  of  the  bank  under- 
took to  guarantee  that  the  checks  would 
be  made  good  by  the  maker  thereof,  and  that 
the  bank  would  pay  the  amount  to  the  payee 
of  the  checks.  The  payee  not  only  had 
notice  of  this,  but  participated  in  this 
arrangement,  and  was  bound  to  know  that 
such  a  transaction  was  beyond  the  power 
and  authority  of  the  president  of  the  bank. 
The  district  court  should  have  directed  a 
verdict  for  the  defendant.  The  judgment 
of  the  District  Court  is  reversed,  and  the 
case  dismissed. 

Hanker,  J.,  not  sitting. 

Petition  for  rehearing  denied. 


Annotation — ^Effect  of  certification  of  postdated  check. 


^  It  is  here  assumed  that  a  bank,  on  cer- 
tifying a  check  drawn  upon  it,  becomes 
liable  for  the  amount  of  the  check  to 
any  bona  fide  holder  thereof,  whether 
the  drawer  has  or  has  not  any  funds  in 
the  bank.  On  this  point  see  note  in 
L.R.A.1916C,  172.  It  may  also  be  as- 
sumed, for  the  purposes  of  the  present 
note  at  least,  that  if  the  holder  had,  at 
the  time  he  received  the  check  for  value, 
actual  knowledge  of  the  fact  that  the 
certification  was  false,  he  is  not  a  bona 
fide  holder,  and  cannot  maintain  his  ac- 
tion against  the  bank;  the  fact  that  he  is 
not  a  bona  fide  holder  being  a  defense 
available  to  the  bank.  See  same  note 
page  176. 

Upon  the  foregoing  assumptions,  the 
question  here  annotated  resolves  itself 
into  one  of  notice  to  a  purchaser,  so  as 
to  prevent  his  becoming  a  bona  fide 
holder,  by  the  mere  fact  that  the  date  of 
certification  is  earlier  than  the  date  of 
the  check.  By  the  weight  of  authority, 
in  number  of  decisions,  a  check  cer- 
tified before  the  date  for  payment  is  in 
itself  notice  to  the  purchaser  that  the 
bank  officer  had  no  authority  to  certify 
the  check.  Clarke  Nat.  Bank  v.  Bank  of 
Albion  (1868)  52  Barb.  (N.  Y.)  692 
(but  holder  had  taken  check  for  a  pre- 
existing debt.  See  same  case,  infra) ; 
Pope  V.  Bank  of  Albion  (1874)  57  N.  Y. 
126  (but  check  showed,  independently 
of  date,  that  officer  had  no  authority) ; 
SwENSON  Bros.  Co.  v.  Commercial  State 
Bank,  ante,  1096.  And  there  is  but  one 
incidental  decision  to  the  contrary.  See 
Smith  V.  Field  (Idaho)  infra. 
L.R.A.1917F. 


On  reason  it  would  seem  that  a  bank 
official  should  have  the  same  authority 
to  certify  a  postdated  check  that  he  has 
to  certify  a  check  that  is  not  postdated, 
not  having  authority  in  either  case  to 
certify  if  the  draw^er  does  not,  at  the 
time  of  the  certification,  have  sufficient 
funds  on  deposit  to  pay  the  check.  The 
opinions  to  the  contrary  appear  to  be 
based  upon  the  assumption  that  the  sole 
reason  for  postdating  a  check  is  that 
the  drawer  does  not  have  the  funds  in 
bank  but  expects  to  have  by  the  time  the 
check  is  payable.  This  may  be  the  rea- 
son in  many  cases,  but  it  is  certainly  not 
the  reason  in  every  case;  and  the  certifi- 
cation should  be  proof  that  it  is  not  the 
reason  in  the  individual  case. 

The  mere  fact  that  a  check  (without 
reference  to  certification)  is  postdated 
and  negotiated  before  due,  does  not  put 
the  purchaser  upon  inquiry  regarding 
equities  of  others  or  the  purchaser's  right 
to  recover.  (See  cases  cited  in  notes  in 
29  L.R.A.(N.S.)  375,  and  44  L.R.A.(N.S.) 
405.)  So,  it  is  difficult  to  see  why  it 
should  relieve  a  bank  from  the  ordinary 
consequences  of  a  wrongful  certification 
of  a  check  by  one  of  its  officials. 

In  Clarke  Nat.  Bank  v.  Bank  of 
Albion  (N.  Y.)  supra,  the  proposition 
that  the  holder  of  a  postdated,  certified 
check  is  put  upon  inquiry  regarding  the 
truth  of  the  certification,  is  supported. 
(See  quotation  from  this  decision  by 
the  court  in  Swenson  Bros  Co.  v.  Com- 
mercial State  Bank.)  It  was  also 
said:  "First.  This  check  was  certified 
by  the  cashier  before  it  was  payable  by 
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its  terms,  and  before  any  legal  demand 
of  payment  was  or  could  be  made. 
Second.  It  was  certified,  when  the  pre- 
sumption is  that  the  drawer  had  no 
funds  in  the  bank  to  meet  it.  Third. 
Ward  &  Bro,  were  not  bona  fide  holders 
of  this  cheek  without  notice  of  the  facts, 
which  vitiates  the  certification."  But 
the  plaintiff  in  the  case  had  taken  the 
check  for  a  pre-existing  debt,  and  this 
gave  an  independent  ground  upon  which 
the  decision  is  based. 

And  the  fact  that  a  check  had  been 
certified  before  it  was  due  was,  in  Pope 
V.  Bank  of  Albion  (N.  Y.)  supra,  held 
to  be  one  reason  why  the  holder  was  put 
upon  inquiry  as  to  the  authority  of  the 
officer  who  made  the  certification;  the 
main  reason  being  that,  upon  the  face  of 
the  check,  it  appeared  that  the  certifica- 
tion was  made  by  a  subordinate  officer 
who  could  not,  in  the  absence  of  special 
authority,  certify  checks. 

And  see  Swekson  Bros.  Co.  v.  Com- 
mercial State  Bank,  holding  that  a 
purchaser  of  a  check  that  has  been  cer- 
tified before  its  date  has  no  right  to 


presume  that  the  president  of  the  bank 
had  authority  to  certify  the  check,  be- 
cause no  such  authority  exists. 

But  there  was  an  incidental  holding 
in  Smith  v.  Field  (1911)  19  Idaho,  568, 
114  Pac.  668,  that  a  check  bearing  date 
September  10  and  certified  on  July  15 
of  the  same  year  constitutes  a  valid 
claim  against  the  bank.  There  is  a 
statute  involved,  making  the  certifica- 
tion of  a  check  without  sufficient  funds 
a  felony  on  the  part  of  the  bank  officer, 
and  some  other  statutory  provisions 
which  seem  to  be  declaratory  of  the 
common  law.  The  court  did  not  discuss 
the  question  of  putting  the  holder  upon 
inquiry  as  to  the  officer's  authority  to 
certify,  and  it  may  be  that  the  statute 
making  the  officer  criminally  responsible 
for  an  improper  certification  has  the 
effect  of  relieving  the  holder  of  the  duty 
to  inquire;  but  in  the  absence  of  such 
statutes  it  would  seem  that  the  public 
ought  to  be  permitted  to  assume  that 
the  officer  has  performed  his  duty  hon- 
estly. J.  W.  M. 


VIRGINIA  SUPRE3fE  COURT  OF  AP- 

P£LAIiS. 

UNITED    CIGARETTE    MACHINE    COM- 
PANY, LIMITED,  Appt., 

V. 

W.  T.  BROWN. 

(119  Va.  813,  89  S.  E.  850.) 

Corporation  —  lien  on  stock  —  damages 
for  tort. 

1.  The  charter  lien  of  a  corporation  upon 
its  stock  and  dividends  for  debts  of  stock- 
holders extends  to  claims  for  damages  for 
breach  of  contract  by  another  corporation 
of  which  a  holder  of  stock  in  the  corporation 
asserting  the  lien  was  president  and  which 
was  instigated  by  him  to  his  own  profit. 
For  other  cases,  see  Corporations^  V.  o,  8,  in 

Dig,  1-52  N.  S. 

Llinitation    of    actions   —   enforcement 
in  equity  of  lien  for  barred  claim. 

2.  Equity  may  enforce  the  lien  of  a  cor- 
poration upon  stock  and  dividends  of  one 
seeking  its  aid  to  compel  payment  of  his 
dividends  for  damages  for  instigating  a 
breach  of  contract  with  the  corporation 
which  can  be  readily  ascertained,  the  claim 
for  which  could  not  be  enforced  at  law  be- 

Note.  —  For  lien  of  corporation  upon 
stock  as  affected  by  the  bar  of  the  Statute 
of  Limitations  against  an  action  on  debt  of 
stockholder,  see  annotation  following  this 
case,  post,  1106. 
L.R.A.1017F. 


cause  of  the  expiration  of  the  limitation 

period. 

For  other  cases,  see  Equity ,111.  a,  in  Dig, 

1^2  y,  8, 

Corporation  —  Hen  on  stock  —  expira- 
tion of  limitation  period  —  effect. 

3.  The  expiration  of  the  limitation  period 
for  the  enforcement  by  a  corporation  against 
one  of  its  stockholders  of  a  claim  does  not 
destroy  its  charter  lien  on  his  stock  for  the 
claim,  so  that  he  can  compel  a  transfer  of 
the  stock  by  the  corporation  on  the  eor- 
porate  books  without  paying  the  debt. 
For  other  cases,  see  Corporations,  V.  o,  Spim 

Dig,  1-52  N.  8. 

(September  11,  1016.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Corporation  Court  of  Lynchburg 
sustaining  a   demurrer  to  its   answer  and 
cross  bill  in  a  suit  to  recover  dividends 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Coleman,  Easley,  A  Coleman 
for  appellant. 

Messrs.  Harrison  A  Long,  for  appellee: 

The  right  to  the  enforcement  of  the  lloi 
can  only  arise  after  complainant  has  suc- 
cessfully maintained  its  claim  to  a  right  to 
damages. 

United  Cigarette  Mach.  Co.  v.  Winston 
Cigarette  Mach.  Co.  114  C.  C.  A.  583,  194 
Fed.  957. 
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If  the  cross  bill  asks  relief  of  an  equit- 
able nature,  it  is  open  to  demurrer  if  it 
does  not  contain  all  of  the  proper  allega- 
tions which  confer  an  equitable  title  to 
such  relief. 

Barton,  Ch.  Pr.  i  101;  Story,  Eq.  PI.  § 
308;  Scott  V.  Rowland,  82  Va.  484;  Rosen- 
berger  v.  Keller,  33  Gratt.  489;  Hays  v. 
Heatherly,  36  W.  Va.  613,  15  S.  E.  223. 

The  lien  given  is  not  only  conditioned  on 
the  existence  of  liability,  but,  being  a  mere 
incident  of  the  liability  secured,  it  is  barred 
when  the  liability  is  barred. 

Menzel  v.  Hinton,  95  Am.  St.  Rep.  656, 
note. 

As  to  merely  legal  demands,  such  as  these 
claims  are,  equity  follows  the  law  in  giving 
effect  to  the  Statute  of  Limitations. 

Rowe  V.  Bentley,  29  Gratt.  756;  Coles  v. 
Ballard,  78  Va.  139. 

Cardwell,  P.,  delivered  the  opinion  of 
the  court: 

The  bill  in  this  cause  was  filed  by  appel- 
lee, W.  T.  Brown,  against  appellant,  the 
United  Cigarette  Machine  Company,  Lim- 
ited, in  which  it  is  averred  that  in  pursu- 
ance of  a  contract  theretofore  entered  into 
between  the  Winston  Cigarette  Machine 
Company  and  the  defendant  company 
(spoken  of  hereafter  in  this  opinion  as  the 
Winston  company  and  the  United  company, 
respectively)  the  Winston  company  sold  to 
the  United  company  certain  patents  and 
rights  relating  to  cigarette  machines  and 
inventions  in  cigarette  machinery,  including 
especially  a  machine  known  as  the  ''Briggs" 
cigarette  machine,  in  which  agreement  the 
Winston  company  retained  the  right  to  sell 
Briggs  machines  in  the  United  States  and 
Canada,  but  granted  to  the  United  company 
the  sole  and  exclusive  right  to  sell  the  same 
in  other  parts  of  the  world;  that  the  con- 
sideration to  the  Winston  company  under 
this  agreement  was  £25,000,  to  be  paid  and 
satisfied  by  the  allotment  to  the  Winston 
company,  or  as  it  might  direct,  of  25,000 
shares  of  £1  each  of  the  capital  stock  of  the 
United  company,  and  that,  the  Winston 
company  having  directed  that  the  entire 
amount  of  the  said  stock  be  issued  to  its 
stockholders,  the  same  was  so  issued  by  the 
United  company,  in  which  distribution  of 
the  said  shares  3,577  were  issued  to  the 
complainant,  Brown,  of  which  he  still 
owned  2,577  shares,  with  the  incidental 
right  to  receive  dividends  thereon  as  the 
same  were  earned  and  declared,  but  that 
the  United  company,  since  1905,  had  failed 
and  refused  to  pay  such  dividends  to  the 
complainant  until  compelled  to  do  so,  and 
at  the  laBt  meeting  of  its  stockholders  on 
the  6th  of  May,  1913,  in  a  resolution  declar- 
ing dividends  on  the  shares  of  its  stock  for 
L.R.A.1917F. 


the  year  ending  December  31,  1912,  the 
shares  held  by  the  complainant  were  ex- 
cepted and  no  dividends  declared  thereon. 
The  bill  further  averred  that  the  refusal  of 
the  United  company  to  pay  or  declare  divi- 
dends on  complainant's  stock  was  based  on 
the  claim  that  he  was  responsible  for  having, 
as  president  of  the  Winston  company,  insti- 
gated, for  his  own  advantage  and  profit,  cer- 
tain breaches  of  the  contract  between  the 
United  company  and  the  Winston  company 
under  which  the  shares  of  stock  were  issued 
to  the  stockholders  of  the  Winston  com- 
pany, and  that  the  United  company  asserted 
a  lien  on  complainant's  shares  of  stock  and 
all  dividends  accruing  thereon  under  §  24 
of  its  charter,  or  articles  of  association,  for 
complainant's  alleged  liability  to  it  in  the 
premises.  It  is  further  averred  that  the 
breaches  of  the  contract  charged  were  cer- 
tain alleged  sales  of  Briggs  machines  to  be 
used  outside  of  the  United  States  and 
Canada,  and,  moreover,  that  the  United 
company  also  made  claim  against  complain- 
ant for  the  failure  of  the  Winston  company 
properly  to  fill  an  order  by  the  United  com- 
pany for  a  Brigg3  machine;  that  the  al- 
leged sales  of  Briggs  machines  in  violation 
of  the  contract  were  two  in  the  year  1900, 
to  be  used  in  Porto  Rico,  two  in  the  year 
1903,  for  use  in  Lima,  Peru,  one  in  the 
spring  or  summer  of  1904  to  the  Imperial 
Tobacco  Company,  Limited,  of  St.  Johns, 
Newfoundland,  to  be  used  in  its  factory 
there,  three  in  1904  for  use  in  Valparaiso, 
Chile;  for  the  sale  of  each  of  which  said 
machines  the  United  company  claimed  from 
$1,000  to  $1,500;  and  that  the  order  for  the 
Briggs  machine  alleged  to  have  been  im- 
properly filled  was  said  to  have  been  given 
on  or  about  January  16,  1906,  the  complaint 
being  that  an  old-style  Briggs  machine  was 
shipped,  instead  of  the  latest  improved 
model,  resulting  in  an  alleged  loss  to  the 
United  company  of  $618.13. 

Complainant  further  averred  that  in 
June,  1912,  he  sold  1,500  shares  of  his  stock, 
but  lost  the  sale  because  the  United  com- 
pany refused  to  transfer  the  stock  to  the 
purchaser  until  he  (complainant)  settled 
his  obligations  to  the  company.  It  is 
charged  in  the  bill  that  complainant  did  not 
believe  the  United  company,  defendant,  in- 
tended to  attempt  to  establish  the  alleged 
obligations  of  the  complainant,  because,  in 
addition  to  the  fact  that  the  obligations 
were  wholly  without  foundation  (but  on 
this  point  complainant  expressly  declined 
to  tender  issue),  the  alleged  claims  were 
barred  both  in  Virginia  and  in  North  Car- 
olina by  the  Statute  of  Limitations,  in 
consequence  whereof  the  lien  therefor  had 
become  inoperative  and  of  no  effect,  his  con- 
tention  being   that  the   United   company's 
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demand  was  "unliquidated,"  and  could  bo 
liquidated  only  in  a  court  of  law,  and,  as 
the  Statute  of  Limitations  barred  any  ac- 
tion at  law  on  its  demands,  the  United  com- 
pany could  not  avail  itself  of  its  lien  on 
complainant's  shares  of  stock  anywhere. 

To  this  bill  the  defendant,  the  United  com- 
pany, filed  an  answer,  which  it  was  prayed 
might  be  treated  as  a  cross  bill,  asking  re- 
lief against  the  complainant,  Brown,  the 
answer  of  the  United  company  admitting: 
(1)  That  of  the  25,000  shares  of  its  cap- 
ital, which  under  the  agreement  between  it 
and  the  Winston  company  were  to  be  al- 
lotted to  the  latter,  or  as  it  might  direct, 
2,577  of  the  said  shares  issued  to  complain- 
ant. Brown,  still  stood  registered  in  his 
name  on  the  transfer  books  of  the  United 
company;  and  (2)  that  §  24  of  the  articles 
of  association  of  the.  United  company  was 
correctly  set  forth  in  compIainant^s  bill; 
but  the  United  company  in  its  answer,  set 
forth  in  totidem  verbis  §§  30  and  119  of  its 
articles  of  association,  to  which  no  reference 
was  made  in  the  bill,  and  filed  with  its 
answer  a  certified  copy  of  said  articles  of 
association.  The  answer  further  averred 
that,  when  the  agreement  between  the  Win- 
ston company  and  the  United  company  was 
executed,  the  complainant  had  become  presi- 
dent of  the  Winston  company,  and  that  the 
agreement  was  signed  and  executed  on  be- 
half of  that  company  by  him;  that  he,  as 
president,  managing  director,  and  chief,  if 
not  the  sole,  business  representative,  as  well 
as  a  large  stockholder  of  the  Winston  com- 
pany, had  for  years  dominated  and  di- 
rected its  affairs,  acting  in  the  name  of  the 
company,  but  in  his  own  interest  and  for  his 
own  benefit  as  well;  that  he  had  sold,  in 
violation  and  disregard  of  the  agreement, 
numerous  Briggs  cigarette  machines,  to  be 
used,  as  he  well  knew  and  intended,  outside 
of  the  United  States  and  Canada,  including 
two  sold  in  the  year  1900,  to  be  used  in 
Porto  Rico,  one  in  1903,  to  be  used  in  Lima, 
Peru,  one  in  1904,  to  be  used  at  St.  Johns, 
Newfoundland,  and  three  in  1904,  to  be  used 
in  Valparaiso,  Chile;  that  each  of  these  ma- 
chines was  sold  at  a  price  largely  in  excess 
of  the  price  ($600)  at  which  the  Winston 
company  agreed  to  manufacture  and  fur- 
nish Briggs  machines  to  the  United  com- 
pany, and  that  all  of  them  had  been  paid 
for  by  the  respective  purchasers,  which  pay- 
ments the  complainant,  individually  and 
personally,  got  the  benefit  of,  in  whole  or  in 
part,  although  ostensibly  they  may  have 
been  made  to  the  Winston  company;  and 
the  answer  distinctly  charged  that  the  com- 
plainant knowingly  sold  or  supplied,  either 
in  his  own  name  or  in  the  name  of  the  Win- 
ston company,  the  aforesaid  eight  Briggs 
machines  to  purchasers  outside  of  the 
L.R.A.1917F. 


United  States  and  Canada,  thereby  depriv- 
ing the  United  company  of  its  just  rights 
and  profits  in  the  premises,  and  of  a  ma- 
terial part  of  the  consideration  for  the  very 
shares  of  its  capital  stock  that  now  stand  in 
complainant's  name,  upon  which  shares,  as 
well  as  upon  all  dividends  thereon,  a  lien 
was  explicitly  given  the  United  company  by 
its  articles  of  association  for  any  liability 
of  the  complainant  to  said  company;  and 
the  answer  further  distinctly  charged  that 
the  complainant,  for  his  own  enrichment, 
procured,  directed,  instigated,  and  accom- 
plished, by  and  through  his  official  and  rep- 
resentative relations  with  the  Winston 
company,  the  violation  of  the  aforesaid 
agreement  between  the  United  company  and 
the  Winston  company,  thereby  realizing  for 
himself  and  the  Winston  company  $2,000  on 
each  machine,  which  the  United  company 
was  entitled  to  and  otherwise  could  and 
would  have  made  and  enjoyed. 

It  was  further  averred  in  Its  answer  that 
the  United  company,  under  the  agreement 
between  it  and  the  Winston  company,  was 
to  pay  for  the  manufacture  and  delivery  on 
board  cars  of  the  latest  improved  model  of 
Briggs  machines  the  sum  of  $500  each,  and 
that  on  or  about  January  16,  1908,  the 
United  company  placed  with  the  Winston 
company  an  order  for  a  Briggs  machine  of 
the  latest  improved  model,  to  be  shipped  to 
W.  R.  Grace  &  Company  of  New  York  city, 
and  to  be  forwarded  by  them  to  Lima,  Peru, 
in  response  to  which  order  complainant. 
Brown,  shipped  a  machine  to  Grace  &  Com- 
pany, with  sight  draft  for  $500  attached  to 
the  bill  of  lading  therefor;  that  the  draft 
was  paid  and  the  machine  forwarded  with- 
out being  unpacked  or  delivered,  but  that 
upon  its  arrival  at  its  ultimate  destination 
it  was  discovered  that  the  machine  was  not 
the  latest  improved  model,  but  an  old-style 
machine,  and  probably  secondhand  at  that; 
that  the  machine  was,  of  course,  rejected  by 
the  purchaser  and  thrown  back  on  the 
United  company's  hands,  and  that  complain- 
ant. Brown,  refused  to  furnish  a  new  ma- 
chine of  the  type  and  style  ordered,  in 
place  of  the  old  machine,  with  the  result 
that  the  United  company  had  to  construct 
and  manufacture  a  new  machine  at  its  own 
shops  in  Lynchburg  with  which  to  replace 
the  old  machine  foisted  upon  it  by  Brown, 
and  for  which  he  had  collected  the  price  of 
a  new  machine;  but  the  United  company 
was  out  of  pocket  $500  paid  for  the  ma- 
chine, besides  $118.13  paid  for  its  transpor- 
tation to  Lima  and  back,  and  still  had  on 
its  hands  the  old  machine,  which  was  worth- 
less; and  that  the  Winston  company  at  the 
instigation  of  Brown,  its  sole  business  rep- 
resentative, declined  and  refused  to  take 
back  the  old  machine  or  refund  the  price 
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thereof.  The  aaid  answer  and  crossbill 
further  charged  that  of  Brown's  dishonest 
'Conduct  in  the  premises  he  was  the  benefici- 
ary, and  insisted  that  Brown  was  therefore 
liable  to  the  United  company  to  th^^  extent 
of  the  profits  realized  upon  the  sdles  of  the 
•eight  Briggs  machines  in  violation  of  the 
contract,  and  also  for  the  $618.13  out  of 
which  Brown  had  cheated  the  United  com- 
pany by  palming  off  on  it  an  old  machine 
in  place  of  the  new  one  ordered;  and,  fur- 
ther, that  the  United  company  had  a  lien 
upon  the  shares  of  its  capital  stock  stand- 
ing in  Brown's  name,  and  had  the  right  to 
withhold  and  retain  the  dividends  thereon 
and  apply  the  same  in  or  towards  satisfac- 
tion of  the  liability  of  Brown  in  the  prem- 


The  provisions  of  its  articles  of  associa- 
tion upon  which  the  United  company  based 
its  claim  to  a  lien  on  Brown's  stock  are  as 
ioUows: 

''24.  The  company  shall  have  a  first  and 
paramount  lien  upon  all  the  shares  regis- 
tered in  the  name  of  each  member  (whether 
solely  or  jointly  with  others)  for  his  debts, 
liabilities,  and  engagements,  solely  or  joint- 
ly with  any  other  person  to  or  with  the 
company,  whether  the  period  for  the  pay- 
ment, fulfilment,  or  discharge  thereof  shall 
have  actually  arrived  or  not.  And  such 
lien  shall  extend  to  all  dividends  from 
time  to  time  declared  in  respect  of  such 
shares." 

^'30.  The  directors  may  refuse  to  register 
a  transfer  of  any  shares  upon  which  the 
company  has  a  lien,  and  in  the  case  of 
shares  not  fully  paid  up  may  refuse  to  reg- 
ister a  transfer  to  a  transferee  of  whom 
they  do  not  approve." 

**119.  The  directors  may  retain  any  divi- 
•dends  on  which  the  company  has  a  lien,  and 
may  apply  the  same  in  or  towards  satisfac- 
tion of  the  debts,  liabilities,  or  engagements 
in  respect  of  which  the  lien  exists." 

With  respect  to  the  bill  brought  by  the 
United  company  against  Brown  in  the 
Lynchburg  corporation  court  in  November, 
1908,  the  answer  and  cross  bill  of  the  Unit- 
ed company  in  this  suit  avers  that,  while  it 
is  true  that  its  bill  filed  in  November, 
1908,  was  dismissed,  the  dismissal  was  upon 
the  sole  ground  that  Brown  was  a  nonresi- 
•dent  of  the  state  of  Virginia,  and,  therefore, 
the  oourt  did  not  have  jurisdiction  of  the 
•cause;  and,  with  reference  to  the  suit  in 
equity  subsequently  instituted  by  the 
United  company  in  the  United  States  court 
for  the  western  district  of  North  Carolina, 
its  answer  and  cross  bill  here  avers  that  the 
bill  in  the  United  States  court  of  North 
Carolina  was  likewise  dismissed,  but  the 
dismissal  was  without  prejudice,  and  upon 
the  sole  ground  that  the  Federal  court  of 
L.R^.1917P. 


equity  was  without  jurisdiction;  and  the 
United  company,  in  its  answer  and  cross 
bill  in  this  cause,  calls  attention,  in  this 
connection,  to  the  fact  that  in  the  opinion 
of  the  circuit  court  of  appeals,  affirming 
the  last-mentioned  dismissal,  it  was  dis- 
tinctly held  that  the  liability  of  Brown  to 
the  United  company,  under  the  allegations 
of  the  bill,  had  not  been  questioned,  and 
that  the  United  company's  demand  was  sup- 
ported "by  an  array  of  authority," — citing 
a  number  of  decisions  and  text-writers. 
The  United  company's  answer  and  cross  bill 
also  calls  attention,  in  this  connection,  to 
the  further  fact  that  the  United  States  cir- 
cuit court  of  appeals  also  held  (citing  au- 
thorities) that  the  lien  reserved  by  the 
United  company's  articles  of  association  on 
the  shares  of  its  members  embraced  the  de- 
mand asserted  by  the  United  company 
against  Brown,  so  that  the  United  company 
insisted  in  its  answer  and  cross  bill  in  the 
instant  cause  that  the  only  question  deter- 
mined by  the  dismissal  of  its  first  bill, 
brought  in  the  corporation  court  of  Lynch- 
burg, was  that  the  court  did  not  have 
jurisdiction  of  Brown,  and  that  the  only 
question  determined  by  the  second  suit  insti- 
tuted by  the  United  company  against  Brown 
was  that  the  Federal  equity  court  did  not 
have  jurisdiction  of  a  suit  brought  by  the 
United  company,  as  plaintijf  and  ctctor,  to 
enforce  its  lien  upon  Brown's  shares  of 
stock.  The  United  company's  answer  and 
cross  bill  also  points  out  that  its  right,  un- 
der §  119  of  its  articles  of  association,  to 
retain  the  dividends  on  Broum^a  stock  was 
not  involved  or  dealt  uoith  in  either  of  the 
prior  suits  J  and  insisted  that  Brown  had 
hitherto  succeeded,  by  technical  and  evasive 
tactics,  in  defeating  the  jurisdiction  of  the 
court  in  each  case  and  avoiding  a  decision 
on  its  merits;  that,  Jte  himself  having  now 
invoked  the  aid  of  a  court  of  equity,  it  no 
longer  lay  in  his  mouth  to  call  in  question 
that  courf^  jurisdiction  in  the  premises, — 
this  under  the  maxim  of  equity  that  he  who 
seeks  equity  must  do  equity. 

In  other  words,  the  United  company's  an- 
swer and  cross  bill  makes  the  contention,  in 
the  alternative,  that,  Brown  now  having 
brought  himself  into  a  court  of  equity  and 
impleaded  the  United  company,  the  court 
could  and  should,  regardless  of  any  question 
whether  the  United  company  <»  plaintiff 
and  actor  could  itself  maintain  an  inde- 
pendent suit  in  equity,  proceed  to  adjudi- 
cate, fix,  and  determine  the  amount  of 
Brown's  liability  to  the  United  company, 
and  enforce  its  lien  therefor  on  Brown's 
stock  and  dividends;  and,  accordingly,  the 
United  company  prayed  that,  if  need  be^ 
and  so  far  as  might  be  necessary  to  the 
United  company's  protection  In  the  prem- 
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ises,  its  answer  might  be  treated  as  a  cross 
bill  for  that  purpose. 

Brown  demurred  to  the  United  company's 
answer  and  cross  bill,  which  demurrer  the 
court  sustained,  and  by  its  decree  then  en- 
tered, from  which  this  appeal  is  taken,  ad- 
judged: (1)  That  the  United  company  pay 
to  Brown  the  sum  of  $1,255,  with  interest 
thereon  from  May  6,  1913,  together  with 
his  costs;  (2)  that  the  claims  asserted  by 
the  United  company  against  Brown  were 
unliquidated  and  barred  by  the  Statute  of 
Limitations;  (3)  that  the  United  company's 
asserted  lien  on  Brown's  shares  of  stock  is 
only  "potential,"  and  would  have  to  be  "es- 
tablished" at  law;  and  (4)  that  the  United 
company  be  enjoined  and  restrained  from 
withholding  further  dividends  on  Brown's 
stock,  or  refusing  to  transfer  his  stock,  or 
otherwise  denying  to  him  "his  right  as  a 
stockholder." 

In  the  petition  for  this  appeal  there  are 
five  assignments  of  error  in  said  decree,  but 
we  deem  it  unnecessary  to  consider  these  as- 
signments seriatim.  It  seems  perfectly  clear 
to  us  that  the  contention  of  the  appellant, 
the  United  company,  that  it  has,  by  virtue 
of  the  provisions  of  its  articles  of  associa- 
tion (§§  24,  30,  and  119,  supra),  a  lien 
upon  appellee's  shares  of  stock  here  in  ques- 
tion and  the  dividends  accrued  and  accru- 
ing thereon,  for  the  liabilities  of  appellee 
to  the  appellant  set  forth  in  its  answer, 
treated  as  a  cross  bill,  if  these  alleged  lia- 
bilities should  be  Bustai^ed.  Appellee  has 
nowhere  denied  his  liability  for  the  demands 
made  upon  him  by  the  appellant,  but  has, 
according  to  the  averments  of  the  answer 
and  cross  bill,  studiously,  artfully,  and  suc- 
cessfully avoided,  up  to  the  time  of  the  in- 
stitution of  this  suit  by  him,  taking  issue 
with  appellant  upon  its  alleged  demands 
and  its  right  to  enforce  them  as  a  lien  upon 
his  shares  of  stock  and  dividends  thereon, 
as  provided  by  appellant's  articles  of  asso- 
ciation, which  are  binding  upon  appellee  as 
upon  every  other  holder  of  the  association's 
stock. 

In  the  case  of  United  Cigarette  Mach.  Co. 
V.  Winston  Cigarette  Mach.  Co.  above  men- 
tioned, reported  in  114  C.  C.  A.  583,  194 
Fed.  960,  the  opinion  of  the  court  says: 
"The  liability  of  Brown  to  the  complainant, 
if  the  allegations  of  the  bill  be  sustained, 
has  not  been  questioned,  and  is  supported 
by  an  array  of  authority," — citing  a  num- 
ber of  textbooks  and  decided  cases. 

Speaking  of  such  a  lien  as  appellant  is  as- 
serting against  and  upon  the  stock  of  appel- 
lee in  this  cause,  and  the  right  of  a  corpora- 
tion to  create  a  lien  upon  its  shares  of  stock 
for  the  debts  and  liabilities  of  the  stock- 
holders to  the  company,  Cook  on  Corpora- 
tions, 6th  ed.  vol.  2,  §  522,  says:  "Such  a 
L.R.A.1917F. 


lien  as  this  in  favor  of  the  corporation  may 
be  created  by  statute  or  by  charter,  and  the 
weight  of  authority  holds  that  it  may  be 
created  by  by-law." 

This  court  held  in  Bohmer  v.  City  Bank, 
77  Va.  445,  that  where  the  charter  of  a  bank 
provides  that  the  bank  shall  have  a  prior 
lien  upon  any  stock  held  by  a  stockholder 
for  any  debt  of  the  stockholder  to  the  bank, 
the  lien  of  the  bank  upon  the  stock  is  a 
paramount  one,  and  the  bank  has  the  right 
to  be  first  satisfied  before  transferring  the 
stock;  that  persons  dealing  with  a  corpora- 
tion must  take  notice  of  and  are  affected  by 
the  provisions  contained  in  its  charter. 

We  are  further  of  opinion  that  the  lien 
upon  the  stock  of  appellee  and  dividends 
thereon  asserted  by  appellant  in  this  cause 
is  not  affected  by  the  Statute  of  Limita- 
tions, even  assuming  that  appellee.  Brown, 
could  have  made  that  defense  by  demurrer. 

"The  lien  will  continue  for  the  benefit  of 
the  corporation,  although  the  debt  be  barred 
by  the  Statute  of  Limitations."  Cook  on 
Corp.  §  527,  citing,  among  other  decided 
cases.  Brent  v.  Bank  of  Washington,  10  Pet. 
596,  617,  9  L.  ed.  547,  555,  which  case  is  as 
follows: 

Brent  died  the  owner  of  650  shares  of  the 
stock  of  the  bank.  He  was  an  indorser  on 
certain  promissory  notes  held  by  the  bank, 
and  the  charter  of  the  bank  provided  that 
its  stock  was  transferable  only  on  the  books 
of  the  bank  by  the  holder  of  the  stock. 
When  Brent  died  he  was  largely  indebted 
to  the  United  States.  His  executors  applied 
to  the  bank  to  transfer  the  stock,  which  the 
bank  refused  to  do  unless  the  notes  held  by 
it  and  indorsed  by  Brent  were  paid.  Mean- 
while the  bank  had  sued  the  executors  of 
Brent  on  the  notes,  and  upon  a  plea  of  the 
Statute  of  Limitations,  a  verdict  and  judg- 
ment had  been  rendered  against  it.  The  ex- 
ecutors afterwards  br#ught  a  bill  in  equity 
for  the  use  of  the  United  States  to  compel 
the  bank  to  transfer  the  stock  to  pay  the 
debt  due  to  the  government,  the  contention 
being  that  the  debt  due  to  it  was  a  pre- 
ferred one,  and  the  bank  filed  an  answer  in 
which  it  asserted  a  lien  upon  the  stock  to 
pay  its  debt.  The  lower  court  decreed  a 
sale  of  the  stock  and  the  application  of  the 
proceeds  first  to  the  payment  of  the  debt  of 
the  bank;  and,  second,  to  the  payment  of 
the  debt  to  the  United  States.  Counsel  for 
the  United  States  insisted  that  all  right  of 
the  bank  was  barred  by  the  Statute  of  Lim- 
itations and  by  the  verdict  and  jiidgment 
against  it  on  the  plea  of  that  statute,  but 
the  Supreme  Court  said:  "But  they  allege 
that  the  debt  is  extinguished  by  the  verdict 
in  their  favor,  rendered  on  a  plea  of  the 
Statute  of  Limitations.  We  cannot  take 
this  case  out  of  the  established  rule;  the 
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legal  remedy  is  barred,  but  the  debt  remains 
as  an  unextinguished  right,  and  the  bank, 
when  called  into  a  court  of  equity,  may 
hold  to  any  equitable  lien,  or  other  means 
in  their  hands,  till  it  is  discharged." 

That  case,  along  with  a  large  number  of 
text-books  and  decided  cases,  is  cited  in 
Farmers'  Loan  &  T.  Co.  v.  Denver  L.  &  6. 
R.  Co.  60  C.  C.  A.  588,  126  Fed.  46,  where 
the  United  States  circuit  court  of  appeals, 
in  an  able  and  conyincing  opinion,  held  that 
a  court  of  equity  may,  in  a  caae  in  which 
the  rules  and  principles  of  equity  demand 
it,  condition  its  grant  of  relief  sought  by  a 
complainant  with  the  enforcement  of  a 
claim  or  equity  held  by  a  defendant  which, 
by  reason  of  the  Statute  of  Limitations  or 
otherwise,  the  latter  could  not  enforce  in 
any  other  way. 

A  court  of  equity  may  always  require  him 
who  seeks  equity  to  do  equity,  and  in  a  case 
in  which  the  rules  and  principles  of  equity 
demand  it,  as  they  do  in  the  case  at  bair,  it 
may  condition  the  grant  of  relief  sought 
from  it  by  a  complainant  with  the  enforce- 
ment of  the  claim  or  equity  held  by  the  de- 
fendant, which,  by  reason  of  the  Statute  of 
Limitations  or  a  former  judgment,  the  lat- 
ter could  not  enforce  affirmatively  or  in  any 
other  way.  Central  Improv.  Co.  v.  Cambria 
Steel  Co.  120  C.  C.  A.  121,  201  Fed.  824, 
and  authorities  there  cited.  See  also  1 
Pom.  £q.  Jur.  §§  386,  393. 

There  is  a  very  marked  distinction  be- 
tween an  action  at  law  to  recover  judgment 
for  a  legal  demand  and  a  proceeding  in  equi- 
ty to  enforce  an  equitable  lien  for  the  same 
demand.  The  remedy  at  law  may  be  barred 
by  the  Statute  of  Limitations,  but  the  Stat- 
ute of  Limitations  does  not  extinguish  the 
debt,  and  a  lien  therefor  may  be  enforced  in 
equity  although  the  debt  be  barred.  This  is 
nowhere  better  settled  than  in  Virginia. 
Bowie  V,  Poor  School,  75  Va.  300;  Wolf  v. 
Violett,  78  Va.  57;  Paxton  v.  Rich,  85  Va. 
382,  1  L.R.A.  639,  7  S.  E.  531;  Hamilton  v. 
Glenn,  85  Va.  906,  9  S.  £.  129;  Tunstall  v. 
Withers,  86  Va.  896,  11  S.  E.  565. 

In  Bowie  v.  Poor  School,  supra,  it^  is 
held  that,  there  being  no  undertaking  to 
pay  the  debt  in  the  deed  securing  its  pay- 
ment, though  the  remedy  at  law  may  be 
barred  by  the  Statute  of  Limitations,  the 
debt  is  not  thereby  extinguished,  but  the 
lien  therefor  continues  unaffected  by  any 
lapse  of  time  short  of  a  period  sufficient  to 
raise  a  presumption  of  payment. 

Another  distinction,  equally  as  well  es- 
tablished by  the  line  of  authorities  to  which 
the  cases  cited  belong,  is  tersely  stated  in 
16  Cyc.  141,  as  follows:  "Since  the  doing 
of  equity  is  imposed  as  a  condition  of  ob- 
taining equitable  relief,  many  things  may 
be  required  which  defendant  could  not  com- 
L.R.A.1017r.  " 


pel  if  driven  to  an  independent  action," — 
citing  in  a  note  a  number  of  decided  cases, 
among  them  De  Walsh  v.  Braman,  160  111. 
415,  43  N.  E.  597,  which  is  directly  in  point 
here,  and  in  which  there  is  an  able  and 
elaborate  opinion,  discussing  and  upholding 
the  equitable  principle  which  we  have  just 
quoted  above. 

In  the  case  at  bar,  it  is,  as  we  view  the 
authorities,  immaterial  whether  appellant 
could  or  could  not  have  maintained  an  af- 
firmative suit  in  equity  to  enforce  its  lien 
on  appellee's  stock;  the  latter  having  sought 
the  aid  of  the  corporation  court  of  Lynch- 
burg, sitting  as  a  court  of  equity,  and 
brought  himself  and  the  appellant  before 
the  bar  of  that  court,  it  was  manifestly 
within  the  powers  of  the  court,  and  was  its 
duty,  to  condition  any  relief  afforded  appel- 
lee upon  his  doing  equity;  in  other  words, 
before  granting  the  prayer  of  appellee's 
bill,  the  court  should  have  required  him  to 
discharge  his  liabilities  to  appellant,  in  ac- 
cordance with  the  terms  and  conditions  of 
its  articles  of  association  under  which  ap- 
pellee holds  his  stock,  which  Is  the  subject 
of  litigation  in  this  suit. 

We  are  further  of  opinion  that  the  lower 
court  erred  in  its  view  that  the  claims  as- 
serted by  appellant  against  appellee  are  tm- 
liquidated,  and  that  appellant's  lien  there- 
fore is  only  "potential"  and  would  have  to 
be  "established"  at  law.  Appellants  arti- 
cles of  association  are  a  contract  between  it 
and  its  shareholders,  and  by  the  terms  of 
that  contract  (§24)  it  is  expressly  pro- 
vided that  the  company  shall  have  a  first 
and  paramount  lien  on  all  the  shares  reg- 
istered in  the  name  of  each  member  for  his 
debt 8^  liahilitieSf  and  engagements,  solely  or 
jointly  with  any  other  person,  to  or  with  the 
company,  and  that  such  lien  shall  extend  to 
all  dividends  from  time  to  time  declared  in 
respect  to  such  shares;  and  it  is  further 
provided  (8  119)  that  the  directors  may  re- 
tain the  dividends  on  which  the  company 
has  a  lien,  and  may  apply  the  same  in  or 
towards  satisfaction  of  the  dehta,  liaMitiea^ 
or  engagements  in  respect  of  which  the  lien 
exists. 

This  court  held  in  Tidewater  Quarry  Co. 
▼.  Scott,  105  Va.  160,  116  Am.  St.  Rep.  864, 
52  S.  E.  835,  8  Ann.  Cas.  736,  that  unliqui- 
dated damages  are  such  as  rest  in  opinion 
only,  and  must  be  ascertained  by  a  jury, 
wherein  the  amount  to  be  settled  rests  in 
the  discretion,  judgment,  or  opinion  of  a 
jury,  and  there  are  no  data  for  computation, 
and  the  damages  cannot  be  ascertained  by 
any  mode  of  calculation;  but  it  is  otherwise 
when  the  damages  can  be  readily  ascertained. 
The  opinion  of  the  court  in  that  case  illus- 
trates what  are  and  what  are  not  unliqui- 
dated damages,  and  holds  that  if  the  dam- 
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ages,  do  not  lie  in  mere  opinion,  but  can  be 
readily  ascertained  by  calculation  or  com- 
putation, they  may  be  set  off  against  a 
liquidated  demand. 

In  this  case  appellant's  claim  asserted 
against  appellee  is  for  the  difference  be- 
tween the  price  at  which  Briggs  machines 
were  to  have  been  furnished  to  appellant 
under  the  contract  and  the  price  at  which 
appellee,  Brown,  sold  certain  of  these  ma- 
chines in  violation  of  the  contract.  The 
contract  fixes  the  prices  at  which  the  ma- 
chines were  to  have  been  manufactured  and 
delivered  to  appellant,  and  it  provided  that 
appellant  should  have  the  exclusive  right 
to  supply  the  demand  for  the  machines  ex- 
cept in  the  United  States  and  Canada.  In 
violation  of  this  contract,  as  averred  by  ap- 
pellant in  its  answer  to  appellee's  bill,  a 
certain  number  of  said  machines  were  sold 
by  appellee  outside  of  the  United  States 
and  Canada,  and  the  amount  to  which  ap- 
pellant thereby  became  entitled  is  simply  a 
matter  of  subtraction  from  the  price  at 
which  the  machines  were  sold,  the  price 
which  appellant  was  to  have  paid  for  them. 

In  De  Walsh  v.  Braman,  supra,  which  in- 
volved a  discussion  of  the  principles  and 
doctrines  of  equity  which  the  appellant 
in  the  instant  case  invokes,  the  court  held 
that  before  Braman,  who  had  impleaded  De 
Walsh,  seeking  equitable  relief,  could  get 
from  the  court  the  relief  asked  for  by  him, 
he  must  secure  to  the  defendant,  De  Walsh, 
that  to  which  he  was  justly  entitled  by  the 
principles  and  doctrines  of  equity.  "If 
there  is  a  distinctly  equitable  right  to 
which  the  defendant  is  entitled,  even  though 
not  at  common  law,  the  court  will  make  it  a 
condition  precedent  to  the  relief  of  the  com- 
plainant that  he  shall  grant  to  the  defend- 
ant such  equitable  rights.  More  especially 
is  this  true  where  the  rights  of  the  parties 
grow  out  of  the  same  subject-matter  or 
transaction." 

We  are  further  of  opinion  that  the  decree 
of  the  lower  court  here  complained  of  is 
erroneous,  in  that  it  enjoins  appellant  from 
refusing  to  transfer  the  stock  of  appellee  in 


question.  As  we  have  seen,  §  30  of  appel- 
lant's articles  of  association  provides  that 
the  directors  of  the  company  may  refuse  to 
register  a  transfer  of  any  shares  of  its 
stock  upon  which  the  company  has  a  lien. 
The  authorities  cited,  to  which  a  great  num- 
ber of  others  might  be  added,  show  clearly 
and  conclusively  that  the  Statute  of  Limita- 
tions does  not  extinguish  a  right,  but  mere- 
ly bars  the  remedy. 

"If  there  is  an  actual  pledge,  and  the 
debt  becomes  barred,  this  does  not  give  to 
the  debtor  a  right  to  reclaim  his  pledged 
property.  The  debt  is  not  extinguished;  the 
statute  only  takes  away  the  remedy."  Hul- 
bert  V.  Clark,  128  N.  Y.  295,  14  L,R,A.  59, 
28  N.  E.  638,  quoting  from  the  opinion  of 
the  court  in  Shaw  v.  Silloway,  146  Mass 
503,  14  N.  E.  783.  See  also  Spears  v.  Hart- 
ly,  3  Esp.  81;  Virginia  Hot  Spriiyi^  Go.  v. 
McCray,  106  Va.  474,  10  L.R.A.(N.S.)  465, 
56  S.  E.  216,  10  Ann.  Cas.  179,  and  Cook  on 
Corporations,  vol.  2,  §  630,  where  that 
learned  author  says:  ,  "When  a  corpora- 
tion has  a  lien  upon  the  stock  of  those  of  its 
stockholders  who  are  indebted  to  it,  it  may 
refuse  to  allow  the  transfer  of  the  stock 
until  the  debt  is  paid  or  secured  to  its  satis- 
faction,"—citing  numerous  cases. 

In  the  case  at  bar,  as  we  have  seen,  ap- 
pellee, Brown,  in  his  bill  expressly  declined 
to  tender  issue  upon  his  liability  to  appel- 
lant, and,  by  his  demurrer  to  the  answer  of 
appellant  prayed  to  be  treated  as  a  cross 
bill,  he  concedes  the  truth  of  all  the  aver- 
ments thereof. 

For  the  foregoing  reasons  we  are  of  opin- 
ion that  the  decree  complained  of  has  to  be 
reversed,  and  this  court  will  enter  the  decree 
which  the  lower  court  should  have  entered, 
overruling  appellee's  demurrer  to  appel- 
lant's answer  and  cross  bill,  and  remand  the 
cause  to  that  court,  to  be  further  proceeded 
with  in  accordance  with  the  views  expressed 
in  this  opinion. 

Keith,  J.,  absent. 

-Petition  for  rehearing  denied. 


Annotation — Lien  of  corporation  upon  stock  as  a£Fected  by  bar  of  limi- 
tations against  action  on  debt  of  stockholder* 


As  to  priority  as  between  the  lien  of  a 
corporation  and  a  pledgee  or  bona  fide 
purchaser  of  corporate  stock,  see  Ard- 
more  State  Bank  v.  Mason,  39  L.R.A. 
(N.S.)  292,  and  note. 

While  there  are  but  few  cases  passing 

upon  the  point,  they  are  all  in  accord 

with   United   Cigarette   Mach.    Co.   v. 

Brown,  ante,  1100,  in  holding  that  the 

bar  of  the  Statute  of  Limitations  as  to 
L.R.A.1917F. 


the  debt  of  the  stockholder  does  not 
affect  the  corporation's  lien,  and  it  may 
refuse  to  transfer  the  stock  to  another 
until  the  debt  is  paid.  Farmers'  Bank 
V.  Iglehart  (1847)  6  Gill.  (Md.)  60; 
Reading  F.  Ins.  &  T.  Co.  v.  Reading 
Iron  Works  (1890)  137  Pa,  282,  21  Atl. 
170;  Sproul  v.  Standard  Plate  Glass  Co. 
(1902)  201  Pa.  103,  50  Atl.  1003. 
So,  a  corporation  whose  charter  and 
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by-laws  prohibited  a  stockholder  who 
was  in  any  way  indebted  to  it  or  liable 
for  the  indebtedness  of  another^  from 
assigning  and  transferring  his  stock  ex- 
cept by  permission  of  the  directors,  was 
entitled  to  refuse  to  transfer  the  stock 
of  a  member  of  a  partnership  which  was 
indebted  to  it,  although  the  debt  was 
barred  by  the  Statute  of  Limitations. 
Geyer  v.  Western  Ins.  Co.  (1867)  3 
Pittsb.   (Pa.)  41. 

And,  although  a  judgment  is  rendered 
against  a  corporation  on  claims  against 
a  stockholder,  on  the  ground  that  the 


debts  are  barred  by  the  Statute  of  Lim- 
itations, its  lien  upon  the  stockholder's 
shares  is  not  extinguished,  and  it  will 
not  be  compelled  to  transfer  the  stock 
until  the  debts  are  paid.  Brent  v.  Bank 
of  Washington  (1836)  10  Pet.  (U.  S.) 
596,  9  L.  ed.  547;  Johnson  v.  Albany  & 
S.  R.  Co.  (1873)  54  N.  Y.  416,  13  Am. 
Rep.  607. 

Some  analogous  questions  are  discussed 
in  notes  cited  in  L.R.A.  Indexes  under 
the  title,  "Limitation  of  actions,"  sub- 
title, "Effect  of  bar;  other  remedies." 

R.  Jm  S. 


NORTH  DAKOTA  SUPREME  COURT. 

PETER  SCOTT,  Appt., 

V. 

STATE  OF  NORTH  DAKOTA,  Reapt. 

(37  N.  D.  — ,  163  N.  W.  813.) 

Appeal  —  refusal  U>  advise  Terdict  — 
waiver. 

1.  Error  cannot  be  predicated  upon  a  re- 
fusal to  advise  a  verdict  of  not  guilty  at 
the  close  of  plaintiff's  case,  when  ^stimony 
is  thereafter  introduced  by  defendant,  un- 
less the  motion  is  renewed  at  the  close  of 
all  the  testimony. 

For  other  cases,  see  Appeal  and  Error,  VII. 
k,  in  Dig,  1-52  N,  8, 

Intoxicating  liquor  ^  nuisance  -*  single 
sale. 

2.  A  single  sale  will  warrant  a  conviction 
under  an  information  for  keeping  and  main- 
taining a  common  nuisance  by  keeping  a 
place  where  intoxicating  liquors  are  sold 
as  a  beverage  in  violation  of  the  Prohibi- 
tion Law  of  this  state. 

For  other  cases,  see  Intomcating  Liquors, 
III,  in  Dig.  1-52  N.  8. 

(Robinson,  J.,  dissents.) 

(June  7,  1917.) 

APPEAL  by  defendant  from  a  judgment  of 
the  County  Court  for  Ward  County  con- 
victing him  of  keeping  and  maintaining  a 
common  nuisance  in  violation  of  the  State 
Prohibition  Law.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £•  T.  Burke  and  J.  E.  Burke, 
for  appellant. 

Messrs.  O.  B.  Herigstad  and  R.  A. 
Nestos,  for  the  State: 

The  materiality  of  testimony  assigned  as 

Headnotes  by  Chbistianson,  J. 

Note.  —  As   to   conviction   of   keeping   a 
common   liquor  nuisance  upon   proof  of  a 
single   sale,   see   annotation   following  this 
case,  poet,  1110. 
L.R.A.1917F. 


false  is  as  a  general  rule  a  question  of  law 
for  the  court. 

30  Cyc.  1456 ;  State  v.  Caywood,  96  Iowa, 
367,  65  N.  W.  385;  State  v.  Brown,  128 
Iowa,  24,  102  N  W.  799;  State  v.  Swafford, 
98  Iowa,  362,  67  N.  W.  284. 

Where,  in  the  indictment  for  perjury, 
there  are  several  distinct  assignments,  proof 
of  any  one  of  them  is  sufficient  to  support 
the  indictment. 

30  Cyc.  1452. 

Messrs.  William  Ijanger,  Attorney  Gen- 
eral, D.  V.  Brennan,  and  G.  K.  Foster, 
Assistant  Attorneys  General,  also  for  the 
State. 

Christian  son,  J.,  delivered  the  opinion 
of  the  court: 

The  defendant  was  tried  and  convicted  of 
the  crime  of  keeping  and  maintaining  a  com< 
mon  nuisance,  in  violation  of  the  provisions 
of  the  prohibitory  law  of  this  state,  and 
appeals  from  the  judgment  of  conviction. 

The  first  error  assigned  is  predicated  upon 
the  denial  of  defendant's  motion  for  an  ad- 
vised verdict  of  not  guilty.  The  record 
shows  that  this  motion  was  made  at  the 
close  of  plaintiiT's  case  in  chief;  that  after 
the  denial  of  the  motion,  defendant  intro- 
duced evidence,  and  that  the  motion  was  not 
renewed  at  the  close  of  all  the  evidence. 
Hence,  under  numerous  decisions  of  this 
court,  the  error,  if  any,  in  the  denial  of  de- 
fendant's motion  for  an  advised  verdict  of 
not  guilty  was  waived.  See  Buchanan  v. 
Occident  Elevator  Co.  33  N.  D.  346,  157  N. 
W.  122;  Halverson  v.  Lasell,  33  N.  D.  613, 
157  N.  W.  682. 

An  examination  of  the  evidence,  howev- 
er, also,  discloses  that  the  trial  court  very 
properly  denied  the  motion.  The  testimony 
clearly  showed  that  the  house  involved  here- 
in was  occupied  by  and  under  the  control 
of  the  defendant.  One  David  Franzen  tes- 
tified that  during  the  months  of  January, 
February,  and  March,  1915,  he  frequented 
the  house  occupied  by  the  defendant,  about 
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once  a  week,  sometimes  alone  and  sometimes 
in  company  with  friends,  and  that  during 
these  visits  he  purchased  beer  from  the  de- 
fendant, paying  him  therefor  35  cents  per 
bottle  or  $1  for  three  bottles;  that  he  pur- 
chased this  beer  both  from  the  defendant 
and  others  in  his  presence,  and  that  he  and 
his  friends  drank  the  same  upon  the  prem- 
ises in  the  presence  of  the  defendant,  and 
that  at  times  the  defen'.lant  himself  drank 
with  them.  Another  witness,  Henry  Sol- 
berg,  testified  that  he  obtained  beer  from 
the  defendant  at  the  house  in  question,  for 
which  he  (Solberg)  paid  35  cents  per  bottle, 
or  $1  for  three  bottles;  that  he  drank  such 
beer  on  the  premises.  He  further  testified 
that  he  did  not  know  where  defendant  ob- 
tained the  beer,  but  that  it  was  nice  and 
cool  ''and  suited  him  all  right." 

It  is  virtually  conceded  that  this  testi- 
mony, if  true,  is  sufficient  to  establish  the 
crime  alleged.  But  it  is  asserted  that  the 
witness  Franzen  was  not  worthy  of  belief, 
and  that  his  testimony  should  be  disre- 
garded. The  credibility  of  this  witness  and 
the  weight  of  his  testimony  was  manifestly 
a  question  for  the  jury,  and  tliere  is  nothing 
in  the  record  to  justify  a  court  in  adjudg- 
ing the  same  incredible  as  a  matter  of  law. 

The  court  instructed  the  jury  as  follows: 
The  information  in  this  case  charges  the 
maintaining  of  a  common  nuisance.  Under 
our  laws  all  places  are  common  nuisances: 
(1)  Where  intoxicating  liquors  are  sold, 
bartered,  or  given  away  in  violation  of  law ; 
or  (2)  where  persons  are  permitted  to  re- 
sort for  the  purpose  of  drinking  intoxicat- 
ing liquors  as  a  beverage;  or  (3)  where  in- 
toxicating liquors  are  kept  for  sale,  barter, 
or  delivery  in  violation  of  the  law.  It  is 
the  maintaining  of  a  place  where  these 
things,  or  one  or  more  of  them,  are  done 
that  constitutes  the  crime.  The  selling  of 
intoxicating  liquors  contrary  to  law  does 
not  constitute  the  offense,  nor  does  the  keep- 
ing of  intoxicating  liquors  for  sale  contrary 
to  law  constitute  the  offense.  Neith^  is 
the  offense  committed  by  permitting  per- 
sons to  resort  to  the  place  for  the  purpose 
of  drinking  intoxicating  liquors  as  a  bev- 
erage. They  are  evidences  of  the  offense.  It 
is  keeping  the  place  where  these  things  are 
done  that  constitutes  the  offense.  Proof 
of  keeping  by  the  defendant,  and  that  any 
of  the  prohibited  acts  was  done  by  the  de- 
fendant in  such  place  during  such  keeping, 
would  make  the  offense  complete.  So  if 
you  find  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  kept  the 
place  as  charged  in  the  information  or  at 
anv  time  between  the  dates  set  out  in  the 
information,  and  that  any  of  the  prohibit- 
ed acts  mentioned  above  were  done  by  him 
at  such  place  during  such  time,  you  should 
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find  him  guilty  as  charged  in  the  ibforma- 
tion.  Should  you  fail  to  find  that  the  de- 
fendant kept  the  place  during  said  time, 
or  fail  to  find  that  any  of  the  acts  above 
set  out  were  done  as  charged  in  the  informa- 
tion, you  should  find  the  defendant  not 
guilty.  In  this  connection,  I  charge  you 
that  it  ia  a  violation  of  law  to  sell  or  keep 
for  sale  intoxicating  liqvors  as  a  beverage." 

The  defendant  assigns  error  upon  that 
portion  of  the  instruction  which  is  italicized. 
No  exceptions  were  taken  to  the  instruc- 
tions, and  under  the  rule  announced  by  the 
court  in  State  v.  Reilly,  25  N.  D.  339,  141 
N.  W.  720,  no  error  can  bn  assigned  on  the 
instructions  in  absence  of  proper  exceptions 
filed  in  the  court  below.  As  this  point  has 
not  been  raised  by  respondent's  counsel, 
however,  we  shall  not  rest  our  decision  upon 
this  point,  but  will  consider  the  reasons 
presented  by  appellant  in  support  of  his 
contention  that  the  instruction  is  erroneous. 

Appellant  concedes  that  the  instruction 
assailed  is  abstractly  correct,  but  he  says: 
"The  effect  of  this  charge  was  to  tell  the 
jury  that  they  might  convict  Scott  of  a 
single  sale  of  liquor,  whereas  the  law  is 
well  settled  that  a  single  sale  does  not  con- 
stitute keeping  a  nuisance." 

Appellant's  entire  argument  is  predicated 
upon  the  proposition  just  stated.  In  our 
opinion  appellant's  argument  is  predicated 
upon  an  erroneous  legal  premise.  Section 
10,117,  Compiled  Laws  1913,  provides:  "AH 
places  where  intoxicating  liquors  are  sold, 
bartered  or  given  away,  in  violation  of  any 
of  the  provisions  of  this  chapter,  or  where 
persons  are  permitted  to  resort  for  the  pur- 
pose of  drinking  intoxicating  liquors  as  a 
beverage,  or  where  intoxicating  liquors  are 
kept  for  sale,  barter  or  delivery  in  violation 
of  this  chapter,  are  hereby  declared  to  be 
common  nuisances." 

Under  the  express  terms  of  this  statute  a 
place  where  Intoxicating  liquors  are  sold 
is  a  common  nuisance,  and  the  person  who 
keeps  and  maintains  such  place  keeps  and 
maintains  a  common  nuisance.  It  is  not 
essential  that  the  place  shall  be  kept  and 
maintained  for  any  particular  or  designated 
length  of  time,  or  that  any  particular  num- 
ber of  prohibited  acts  take  place.  A  person 
who  keeps  and  maintains  a  place  where  in- 
toxicating liquors  are  sold  as  a  beverage, 
becomes  guilty  of  keeping  and  maintaining 
cuch  place  when  the  first  sale  is  made,  and 
the  place  thereby  utilized  for  the  prohibited 
purpose.  The  authorities  seem  to  be  in  ac- 
cord on  the  proposition  that  a  single  sale 
is  evidence  of  keeping  and  maintaining  a 
common  nuisance  within  the  purview  of  the 
statute.  State  v.  Rcyelts,  74  Iowa,  499,  38 
N.  W.  377;  State  v.  Benson,  154  Iowa,  313, 
134  N.  W.  851 ;  Bepley  v.  State,  4  Ind.  264, 
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68  Am.  Dec.  628;  Shideler  r.  Tribe  of  Sioux, 
158  Iowa,  417,  139  N.  W.  897,  900.  Sec 
also  Com.  v. '  Kerrissey,  141  Mass.  110,  4 
N.  E.  820;  State  v.  Cooster,  10  Iowa,  453, 
457.  We  have  found  no  autliorities  to  the 
contrary,  and  appellant's  counsel  have  cited 
none  in  their  brief. 

It  will  be  observed  that  the  instruction 
assailed  is  merely  one  sentence  of  an  instruc- 
tion. No  rule  is  better  settled  than  that 
the  instructions  must  be  construed  as  a 
whole.  The  first  words  of  the  sentence  as- 
sailed refers  to  what  had  been  said  imme- 
diately before,  and  states  that  what  follows 
must  be  considered,  *4n  connection"  with 
the  language  preceding. 

We  are  agreed  that  no  prejudicial  error 
was  committed  by  the  use  of  the  sentence 
assailed.  This  disposes  of  the  only  errors 
assigned  on  this  appeal.  It  follows  from 
what  has  been  said  that  the  judgment  of 
conviction  must  be  affirmed.  It  ia  so  or- 
dered. 

Robinson,  J.,  dissenting: 

In  a  crusade  against  wrong  good  people 
have  often  done  wrongs  that  would  shame 
the  Devil.  A  long  conducted  and  zealous 
crusade  for  a  special  object  becomes  a  hob- 
bv  which  narrows  the  mind  and  dulls  the 
mental  and  moral  vision  of  the  crusaders 
until  they  at  length  do  evil  that  good  may 
come.  Such  has  been  the  grave  fault  for 
which  the  overzealous  Jesuits  have  been 
banished  from  many  countries.  Thus  in  the 
crusade  against  liquor,  charity  and  human 
kindness  have  been  throw^n  to  the  wind  and 
replaced  by  cruelty.  The  most  drastic  and 
cruel  laws  have  been  enacted;  jury  trials 
have  been  denied;  personal  liberty  has  been 
disregarded;  witnesses,  prosecuting  attor- 
neys, and  even  judges,  have  been  bribed  by 
love  or  featr  or  filthy  lucre.  Detective  wit- 
nesses are  employed  and  given  pay  in  excess 
of  regular  witness  fees,  and  are  in  the  busi- 
ness for  their  dirty  fee.  In  some  cases 
prosecuting  attorney's  are  allowed  a  bribe 
of  $10  for  each  count  on  which  a  party  may 
be  convicted,  and  the  judges — they  have 
reason  to  fear  and  tremble  for  their  ofiices  if 
they  fail  to  join  the  crusade  and  to  mani- 
fest their  zeal. 

In  this  case  the  complaint  is  under  a  stat- 
ute declaring  all  places  to  be  a  common 
nuisance  where  intoxicating  liquors  are 
sold  or  kept  for  sale  or  gift  as  a  beverage, 
and  where  persons  resort  for  the  purpose  of 
drinking  intoxicating  liquors  as  a  beverage. 
ITie  punishment  of  the  first  offense  is  a  fine 
of  not  less  than  $200,  nor  more  than  $1,000, 
and  by  imprisonment  of  not  less  than  nine- 
ty days  nor  more  than  one  year ;  and  for  tlie 
second  and  every  successive  offense  the  pun- 
ishment is  imprisonment  in  the  peniten- 
L.R.A.1917F. 


tiary  not  less  than  one  nor  more  than  two 
years.  This  drastic  statute  is  under  thi« 
section  of  the  Constitution: 

"Sec.  217:  No  person  .  .  .  shall 
.  .  manufacture  for  sale  or  gift  any 
intoxicating  liquors,  and  no  person  .  .  . 
shall  import  any  of  the  same  for  sale  or  gift, 
or  keep  or  sell  or  offer  the  same  for  sale,  or 
gift    ...    OS  CI  beverage," 

The  prohibition  of  the  statute  and  the 
Constitution  is  only  against  a  sale  or  gift 
as  a  beverage.  In  this  case  the  complaint 
charges  defendant  with  keeping  and  main- 
taining a  common  nuisance  by  keeping  a 
certain  building  in  which  intoxicating  li- 
quors were  sold  and  bartered  and  given 
away  as  a  beverage.  The  case  was  tried 
before  the  county  judge,  and  he  granted  a 
stay  of  proceedings  pending  the  appeal.  In 
his  order  granting  the  stay  he  certified  that, 
in  his  opinion,  the  substantial  rights  of  the 
defendant  as  to  the  merits  of  the  case  had 
been  violated.  Of  course,  that  being  true, 
it  was  the  duty  of  the  judge  to  suspend 
sentence  or  to  order  a  new  trial. 

The  evidence  fails  to  show  that  any  in- 
toxicating liquors  were  sold  or  given  away 
to  be  drunk  as  a  beverage.  The  witnesses 
do  not  mention  the  word  beverage  or  any 
similar  word.  As  the  testimony  shows,  de- 
fendant was  a  widower  of  sixty-three  years. 
He  was  a  regular  drayman.  He  lived  in  a 
small  house  with  three  small  children  and 
a  housekeeper.  The  star  witness  had  been 
rooming  in  the  house  of  the  defendant,  and 
the  houskeeper  fired  him  because  of  his  mis- 
conduct. Then,  instead  of  paying  his  room 
rent  and  wash  bill,  he  went  and  made  the 
complaint.  He  testified  that  during  three 
months  he  had  roomed  in  the  house  of  de-  * 
fendant,  and  that  about  once  a  week  he 
had  bought  and  drank  some  beer.  The  tes- 
timony does  fairly  show  an  occasional  drink- 
ing of  beer  in  the  house  of  defendant,  but 
there  is  nothing  to  show  that  the  house 
was  a  resort  for  beer  drinking,  or  that  it 
was  in  any  way  a  disorderly  house,  or  a 
common  nuisance.  Defendant  swore  to  his 
innocence.  Then  he  was  arrested  on  a 
charge  of  perjury.  He  again  swore  to  his 
innocence  and  was  again  arrested.  Thus 
he  was  put  out  of  business;  his  dray  outfit 
was  confiscated;  his  home  was  broken  up; 
his  children  made  wards  of  charity;  and  he 
himself  confined  and  kept  in  idleness  at  the 
expense  of  the  taxpayers.  Oh  cruelty,  thou 
art  a  wickedness.  One  swallow  does  not 
make  a  summer;  one  love  affair  does  not 
make  a  bawdvhouse.  The  house  must  be 
kept  as  a  resort  for  illegal  and  immoral 
purposes;  the  wrong  must  be  common  or  it 
is  not  a  common  nuisance  and  the  legisla- 
ture cannot  make  it  otherwise.  It  is  per- 
fectly absurd  to  say  that  the  keeping  of  a 
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house  wherein  one,  two,  or  three  drinks  are 
sold  or  given  away  is  the  keeping  of  a  com- 
mon nuisance. 

In  Cana  of  Galilee  there  was  a  wedding 
feast,  and  the  mother  of  Jesus  was  there, 
and  both  Jesus  and  his  disciples  were 
called  to  the  marriage,  and  when  they  want- 
ed wine  the  mother  of  Jesus  said  unto  him : 
"They  have  no  wine."  Jesus  said  unto  the 
servants :  "Fill  the  water  pots  with  water.'' 
And  they  filled  them  up  to  the  brim.  Then 
he  said  unto  them:  "Draw  out  now  and 
bear  unto  the  governor  of  the  feast."  And 
they  .bear  it.  When  the  ruler  of  the  feast 
had  tasted  the  water  that  waa  made  wine, 
and  knew  not  whence  it  was,  the  governor 
of  the  feast  said  to  the  bridegroom:  "Ev- 
ery man  at  the  beginning  doth  set  forth 
good  wine,  and  when  men  have  well  drunk 
then  that  which  is  worse,  but  thou  hast 
kept  the  good  wine  until  now."  This  be- 
ginning of  miracles  did  Jesus  in  Cana  of 
Galilee  and  manifested  forth  his  glory. 

It  cannot  be  truly  said  that  any  person 
at  that  feast  was  guilty  of  keeping  or  main- 
taining a  common  nuisance,  or  that  in  North 
Dakota  the  recurrence  of  such  a  marriage 
feast  would  constitute  the  keeping  or  main- 
taining of  a  common  nuisance.  In  Scrip- 
ture drunkenness  is  everywhere  denounced, 
but  on  occasions  the  drinking  of  wine  and 
even  strong  drink  .is  commended.  Thus  we 
did  read:  "Give  strong  drink  to  him  that 
is  ready  to  perish  and  wine  to  those  that 
be  heavy  of  heart.  Let  him  drink  and  for- 
get his  poverty  and  remember  his  misery 
no  more."  "Go  thy  way,  eat  thy  bread  with 
joy,  and  drink  thy  wine  with  a  merry  heart, 
for  God  now  accepteth  thy  works."  He 
*  brought  forth  food  out  of  the  earth  and  wine 
that  maketh  glad  the  heart  of  man. 

And  the  Apostle  Paul  writes  to  the  Apos- 
tle Timothy:  "Drink  no  longer  water,  but 
use  a  little  wine  for  thy  stomach's  sake  and 
thine  often  infirmities." 

It  is  right  to  forbid  the  sale  of  drinks  to 
Indians,  minors,  to  some  persons  of  Celtic  ; 
blood,  and  to  any  person  who  does  not  know 
enough  to  care  for  himself  and  his  family; 
but  to  forbid  a  taste  of  wine,  beer,  ale,  or 


Dublin  stout  to  an  anglo-Saxon  or  a  Teuton, 
why  that  is  cruelty.  And  cruelty,  thou  art 
a  wickedness. 

The  majority  opinion  says  it  is  virtually 
conceded  that  if  the  testimony  as  stated  be 
true,  it  is  sufficient  to  establish  the  crime 
alleged.  Tliat  is  a  grave  mistake.  There 
is  no  such  foolish  and  false  concession,  and 
if  there  were,  it  would  in  no  way  justify  the 
court  in  sustaining  the  conviction.  The 
testimony  wholly  fails  to  show  that  the  de- 
fendant kept  a  disorderly  house  or  a  com- 
mon nuisance,  or  a  house  in  any  way  given 
to  the  sale  or  drinking  of  intoxicating  li- 
quors, or  that  he  did  an  injury  to  any  per- 
son. Under  the  rulings  of  the  court,  were 
Christ  to  come  to  this  state  and  to  keep 
a  house  and  to  repeat  the  miracle  of  the 
marriage  feast,  he  might  be  convicted  and 
sentenced  to  the  state's  prison.  That  is 
neither  law  nor  gospel. 

It  is  a  matter  of  regret  that  in  some  cases 
judges  are  too  ready  to  give  a  narrow  and 
cold-blooded  construction  to  drastic  statutes 
and  to  impose  on  others  burdens  grievous 
to  be  borne,  which  they  themselves  touch 
not  with  one  of  their  fingers. 

At  the  Grand  Pacific  I  have  a  nice,  ex- 
clusive bachelor  apartment  ($45  a  month). 
Now,  if  the  governor,  the  bishop,  or  one  of 
the  justices  call  on  me  and  I  open  a  bottle 
of  foamy  Dublin  stout, — ^my  elixir  of  life, — 
and  for  his  stomach's  sake  or  for  good  fel- 
lowship give  him  a  glass  and  join  him  in 
a  drink  with  a  thousand  earnest  wislies  for 
his  health  and  happiness,  does  that  make 
my  nice  exclusive  apartment  a  common  nui- 
sance? If  I  call  on  the  good  bishop,  and  he 
treat  me  to  a  glass  or  a  bottle  of  wine,  does 
that  turn  his  palace  into  a  common  nui- 
sance? If  not,  then  is  there  one  law  for 
the  palace  and  another  law  for  the  cottage? 
In  administering  the  law  we  should  never 
forget  that  the  primary  purpose  of  law  and 
government  is  to  build  up,  and  not  to  pull 
down;  to  assure  the  right  of  all  to  enjoy 
and  defend  life  and  liberty,  to  acquire,  pos- 
sess, and  protect  property,  and  to  pursue 
and  obtain  safety  and  happiness. 

The  judgment  should  be  reversed. 


Annotation — Conviction  of 


a  common  liquor  nuisance  upon  proof 


of  a  single  sale. 


As  the  title  indicates,  this  note  is 
not  concerned  with  cases  where  a  par- 
ticular sale  is  charged  as  a  substantive 
offense,  but  is  confined  to  cases  where 
the  charge  is  keeping  a  nuisance  or  car- 
rying on  the  business  or  keeping  for  un- 
lawful sale.  The  answer  to  the  question 
under  annotation  depends  very  largely 
upon  the  form  of  the  statutory  provi- 
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sions,  which  are  not  in  all  cases  set  out 
in  the  reports. 

It  is  quite  well  established  that  a 
single  sale  is  not,  as  a  matter  of  law, 
sufficient  to  constitute  a  nuisance. 
Thus,  in  State  v.  Mcintosh  (1903)  98 
Me.  397,  57  Atl.  83,  an  indictment  under 
a  statute  charging  the  defendant  with 
keeping  and  maintaining  a  liquor  nuis- 
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ance,  it  is  held  that  ''one  or  more  un- 
lawful sales  of  intoxicating  liquor  in  a 
place  does  not  necessarily^  and  as  a 
matter  of  law^  make  that  place  a  com- 
mon nuisance.  The  place  must  be 
habitually,  commonly  used  for  the  pur- 
pose before  it  becomes  a  common  nuis- 
ance." The  statute  involved  in  this  case 
provided  that  "all  places  used  .  .  . 
for  the  illegal  sale  or  keeping  of  in- 
toxicating liquors,  all  houses,  shops  or 
places  where  intoxicating  liquors  are 
sold  for  tippling  purposes,  all  places  of 
resort  where  intoxicating  liquors  are 
kept,  sold,  given  away,  drank  or  dis- 
pensed, in  any  manner  not  provided  for 
by  law,  are  common  nuisances."  It  had 
been  held  previous  to  the  decision  in 
State  V.  Mcintosh  (Me.)  supra,  that  two 
sales  would  not  as  a  matter  of  law  con- 
stitute a  house  a  nuisance,  the  court 
stating  that  ''the  evidence  of  such  sales 
would  be  competent  for  the  jury  to  con- 
sider upon  the  issue  whether  or  not  the 
house  was  habitually  employed  by  the 
defendant  for  the  purpose  of  selling 
contrary  to  law.  And  if  it  satisfied 
them  beyond  reasonable  doubt  that  the 
defendant  was  in  the  habit  of  so  selling 
therein,  they  might  so  find.  The  weight 
or  value  of  such  testimony  was  within 
their  exclusive  province,  and  it  was  er- 
roneous for  the  court  to  fix  the  weight 
or  value  which  thej  should  give  it." 
State  v.  Stanley  (1892)  84  Me.  556,  24 
AtL  983.  In  Com.  v.  Patterson  (1885) 
138  Mass.  498,  5  Am.  Crim.  Rep.  329, 
a  complaint  "for  keeping  and  maintain- 
ing a  common  nuisance,  to  wit,  a  certain 
tenement  .  .  .  used  for  the  illegal 
sale  and  illegal  keeping  of  intoxicating 
liquors,*'  the  defendant,  who  had  a  li- 
cense to  sell  liquors  to  be  drunk  on  the 
premises,  was  shown  to  have  made  two 
sales,  on  two  separate  occasions,  of 
liquor  which  was  carried  away  from  the 
premises.  The  jury  were  instructed 
"that,  if  the  defendant  was  proprietor 
of  the  saloon,  and  made  either  of  the 
two  illegal  sales  that  were  testified  to, 
they  must  return  a  verdict  of  guilty." 
The  supreme  court,  in  commenting  upon 
this  instruction,  states:  "This  went  too 
far;  for,  even  if  a  single  sale  was  suflS- 
cient  evidence  to  warrant  a  conviction 
on  this  complaint,  it  certainly  did  not 
of  itself  constitute  the  offense  set  forth, 
or  amount  to  more  than  evidence  for 
the  jury  on  which  they  might  convict. 
A  building  cannot  be  said  to  be  'used* 
for  the  illegal  sale  of  intoxicating  li- 
quors, within  the  meaning  of  the  Public 
Statutes,  chap.  101,  §  6,  which  makes 

it  a  nuisance,  nor  can  the  proprietor  be 
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said  to  'keep  or  maintain  such  common 
nuisance*  within  §  7  on  the  strength  of 
a  single  casual  sale,  made  without  pre- 
meditation in  the  course  of  a  lawful 
business.  Not  only  do  the  words  'used' 
and  'keep  or  maintain'  import  a  certain 
degree  of  permanence,  but  the  same  idea 
is  usually  a  part  of  the  conception  of  a 
nuisance."  In  Com.  v.  McNeff  (1888) 
145  Mass.  406,  14  N.  E.  616,  a  com- 
plaint for  keeping  and  maintaining  a 
common  nuisance,  to  wit,  a  tenement 
used  for  the  illegal  sale  and  illegal 
keeping  of  intoxicating  liquors,  where 
evidence  of  two  illegal  sales  on  two 
different  days  were  shown,  the  defend- 
ant asked  for  an  instruction  in  the  lan- 
guage used  in  Com.  v.  Patterson  (Mass.) 
supra,  to  the  effect  that  a  building  can- 
not be  said  to  be  used  for  the  illegal 
sale  of  intoxicating  liquors  within  the 
meaning  of  the  statute  which  makes 
it  a  nuisance,  nor  can  the  proprietor 
be  said  to  keep  or  maintain  such 
common  nuisance  within  the  meaning 
of  the  statute,  on  the  strength  of 
casual  sales  made  without  premedita- 
tion in  the  course  of  a  lawful  bus- 
iness; and  that  not  only  do  the  words, 
"keep  or  maintain,"  import  a  certain 
degree  of  permanence,  but  the  same 
idea  is  usually  a  part  of  the  con- 
ception of  a  nuisance.  The  judge  re- 
fused so  to  rule,  and  instructed  the 
jury  that  "evidence  of  more  than  one 
sale  of  intoxicating  liquors  by  the  de- 
fendant, contrary  to  the  terms  of  his 
license,  would  be  evidence  for  the  jury 
to  consider  upon  the  question  whether 
he  kept  a  nuisance,  and  that  evidence  of 
one  sale  would  not  be  suflicient  to  con- 
vict the  defendant."  In  commenting 
upon  this  instruction  the  supreme  court 
refers  to  Com.  v.  Patterson  (Mass.) 
supra,  and  states  that  that  case  did  not 
decide  that  even*  a  single  illegal  s  ? 
might  not  be  evidence  of  maintaining  a 
liquor  nuisance,  but  simply  that  a  single 
sale  made,  it  might  be  casually  and 
without  premeditation,  could  not  be  said 
necessarily  and  as  a  matter  of  law  to 
make  the  seller  guilty  of  maintaining 
such  a  nuisance.  Continuing,  the  court 
states  that  "if  illegal  sales  on  two  dif- 
ferent days  were  proved,  the  element  of 
the  continuing  use  of  the  building  for 
that  purpose,  which  would  not  neces- 
sarily follow  from  one  sale,  would  be 
inferred  more  easily,  and  might  be  in- 
ferred by  the  jury."  The  court  then 
states  that  the  ruling  of  the  trial  court 
on  this  point  was  sufficiently  favorable 
to  the  defendant,  who  was  convicted. 
It  thus  appears  that  the  instruction  of 
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the  trial  court,  to  the  effect  that  ev- 
idence of  one  sale  would  not  be  sufficient 
to  convict  the  defendant,  was  not  ap- 
proved by  the  supreme  court. 

In  State  ex  rel.  Vance  v.  Crawford 
(1882)  28  Kan.  726,  42  Am.  Rep.  182, 
an  action  to  perpetually  enjoin  the 
further  continuance  of  a  liquor  saloon 
in  which  intoxicating  liquors  were  il- 
legally, continuously,  and  persistently 
sold,  the  court  states  that  "a  single  of- 
fense, or  several  isolated  offenses,  may 
not  constitute  a  nuisance,  and  may  not, 
for  any  reason,  be  enjoined  or  enjoin- 
able;  but  when  the  offense  is  repeated 
continuously  and  persistently,  without 
any  immediate  prospect  of  a  final  ter- 
mination, the  aggregate  of  such  offenses 
will  finally  become,  and  will  constitute, 
a  public  nuisance,  which  may  be  en- 
joined by  the  public  unless  some  other 
adequate  remedy  is  given  for  its  com- 
plete  oppression   and   extirpation." 

It  seems  to  follow,  logically,  from  the 
proposition  that  a  single  sale  is  not 
sufficient  as  a  matter  of  law  to  constitute 
a  nuisance,  that  mere  proof  of  a  single 
sale  apart  from  the  circumstances  under 
which  it  was  made  would  not  warrant  a 
conviction  for  keeping  a  nuisance. 
That  is,  if  it  is  admitted  that  the  de- 
fendant was  guilty  of  nothing  else  tend- 
ing to  prove  a  nuisance  but  a  single 
sale,  he  could  not  be  convicted.  As  a 
practical  matter,  however,  it  is  very 
infrequent  for  proof  of  a  single  sale  of 
liquor  to  appear  without  proof  of  the 
circumstances  under  which  it  was  made. 
These  circumstances  may  furnish  the 
most  convincing  corroborative  evidence, 
if  not  of  other  past  violations,  at  least 
of  an  intent  to  violate  the  law  in  the 
future  by  making  other  sales.  For  ex- 
ample, a  single  sale  by  one  who  had  a 
considerable  stock  of  liquors  usually 
found  in  retail  establishments,  together 
with  equipment  for  making  sales,  would 
be  more  convincing,  than  would  a  sale 
in  the  home  of  one  who  had  only  a  small 
amount,  of  a  keeping  of  liquors  for  sale 
or  keeping  a  place  where  liquors  are  sold, 
which  by  the  statutes  is  made  to  con- 
stitute the  nuisance.  These  circum- 
stances may  be  such  as  .to  justify  the 
jury  in  convicting  of  a  nuisance  upon 
proof  thereof,  together  with  proof  of 
the  single  sale.  Convictions  upon  such 
proof  have  been  sustained.  In  fact  such 
convictions  have  been  sustained  in  some 
cases,  without  reference  to  the  circum- 
stances, the  rule  being  stated  abstractly 
that  a  conviction  is  authorized  upon 
proof  of  a  single  sale.     Thus,  a  single 

unlawful  sale  is  held  in  State  v.  Reyelts 
L.R.A.19nF. 


(1888)  74  Iowa,  499,  38  N,  W.  377,  to 
warrant  a  conviction  for  a  nuisance 
under  a  statute  which  apparently  made 
the  keeping  of  places  for  the  unlawful 
sale  of  intoxicating  liquors  nuisances. 
The  statute  is  not  set  out  in  the  opinion, 
but  the  court  states  that  "the  keeping 
of  intoxicating  liquors,  with  the  intent 
to  sell  them  contrary  to  law,  is  the  act 
of  defendant,  creating  the  nuisance. 
One  sale  will  disclose  the  unlawful  in- 
tent, as  well  as  the  keeping.  Hence, 
upon  one  unlawful  sale  a  conviction 
may  be  had  for  nuisance."  This  case  is 
cited  with  approval  in  State  v.  Benson 

(1912)  154  Iowa,  313,  134  N.  W.  851, 
an  indictment  for  maintaining  a  liquor 
nuisance,  the  court  there  stating  that 
"if  a  single  sale  of  intoxicating  liquors 
was  made  therein  within  the  period 
described  in  the  indictment,  this  was 
enough  to  establish  the  unlawful  intent 
in  selling  or  keeping  for  sale."  The 
holding  in  State  v.  Reyelts  (Iowa)  su- 
pra, is  again  approved  in  an  obiter  state- 
ment   in    Shideler    v.    Tribe    of    Sioux 

(1913)  158  Iowa,  417,  139  N.  W.  897. 
See  SooTT  v.  State,  ante,  1107. 

In  a  majority  of  cases  in  which  con- 
victions have  been  sustained  upon  proof 
of  a  single  sale,  the  circumstances  under 
which  the  sale  was  made  have  appeared. 
In  fact  the-  defendants  in  the  Iowa 
cases,  supra,  were  charged,  at  least,  with 
acts  beyond  the  single  sale.  The  in- 
dictment in  State  v,  Reyelts  (Iowa) 
supra,  charged  the  defendant  with  hav- 
ing made  sales  on  divers  days  between 
specified  dates,  while  in  State  v.  Ben- 
son (Iowa)  supra,  the  defendant  was 
accused  of  having  maintained  a  place 
where  intoxicating  liquors  were  kept  for 
sale,  and  sold  contrary  to  law  between 
specified  dates.  The  place  alleged  to 
have  been  a  nuisance  in  State  v.  Benson 
was  a  drug  store.  The  defendant  had, 
prior  to  the  time  fixed  in  the  indictment, 
surrendered  a  permit  to  sell  intoxicating 
liquors  for  medicinal  purposes,  so  that, 
to  use  the  language  of  the  court,  "the 
issue  of  good  faith  was  in  no  manner 
involved." 

Most  cases  emphasize  the  circum- 
stances under  which  the  sale  is 
made. 

It  is  generally  held  under  the  statutes 
that  proof  of  a  single  sale,  in  connection 
with  the  circumstances  under  which  it 
is  made,  is  sufficient  to  sustain  a  verdict 
finding  an  accused  guilty  of  maintain- 
ing a  liquor  nuisance.  The  fact  that  it 
is  admitted  or  proved  that  the  accused 
had  possession  of  a  stock  of  liquors 
seems  to  have  been  regarded  an  impor- 
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tant  element  in  sustaining  a  conviction 
upon  proof  of  a  single  sale  in  some 
cases.  In  Bepley  v.  State  (1853)  4  Ind. 
264^  58  Aju.  Dec.  628,  evidence  tending 
to  prove  that  the  accused,  who  was 
shown  to  have  had  bottles  of  different 
kinds  of  liquor,  usually  found  in  retail 
establishments,  had  on  a  single  occasion 
sold  liquor  by  a  less  quantity  than  a 
gallon  and  suffered  it  to  be  drunk  in  his 
house,  was  held  sufficient  to  sustain  a 
verdict  of  guilty  in  a  prosecution  for 
maintaining  a  nuisance.  The  statute  is 
not  set  out  in  this  case.  In  Com.  v. 
Kerrissey  (1886) -141  Mass.  110,  4  N.  E. 
820,  a  complaint  under  a  statute  for 
''keeping  and  maintaining  a  common 
nuisance,  to  wit,  a  certain  tenement 
.  .  .  used  for  the  illegal  sale  and 
illegal  keeping  of  intoxicating  liquors," 
it  was  shown  that  the  saloon  of  the  de- 
fendant was  searched  by  the  authorities, 
and  a  bottle  of  rum  found  in  a  eup> 
board  back  of  his  bar.  The  defendant 
asked  the  court  to  rule  that  if  this  rum 
''was  kept  for  sale  in  the  saloon  by  the 
defendant,  it  was  not  sufficient  to  con- 
vict the  defendant,  unless  the  jury 
should  find  that  the  saloon  was  used  at 
other  times  for  the  illegal  keeping  and 
illegal  sale  of  intoxicating  liquor  by  the 
defendant.''  The  supreme  court  states 
that  the  trial  court  could  not  properly 
give  this  instruction,  "for,  if  the  de- 
fendant kept  and  used  the  premises  for 
the  illegal  sale  or  keeping  of  intoxicat- 
ing liquors,  at  any  period  of  time  or  on 
a  single  occasion  covered  by  the  com- 
plaint, he  is  guilty  of  the  offense 
charged,  and  it  is  not  necessary  to  prove 
that  he  used  it  for  the  illegal  purpose  on 
other  days  or  at  other  times.'* 

The  necessity  that  the  sale  be  made 
in  the  course  of  a  business  of  unlawful 
selling  has  been  emphasized.  In  Com. 
V.  McArty  (1858)  11  Gray  (Mass.)  456, 
an  indictment  under  a  statute  "for  a 
nuisance  by  keeping  'a  certain  tenement' 
used  for  the  illegal  sale  and  illegal  keep- 
ing of  intoxicating  liquors,"  where  it  was 
shown  that  the  defendant  kept  a  grocer 
shop,  and  that  there  were  jugs  and  de- 
canters on  the  shelf  in  a  room  behind 
the  shop  and  opening  into  it,  and  that 
the  defendant  twice  sold  gin  in  that 
room,  the  defendant  requested  the  judge 
to  instruct  the  jury  that  the  evidence  of 
two  sales  of  gin,  and  of  the  situation 
and  contents  of  the  back  room,  was  not 
sufficient  to  authorize  the  jury  in  finding 
that  the  alleged  tenement  was  a  common 
nuisance  by  reason  of  being  used  for 
the   sale   of  intoxicating   liquor.      The 

judge  refused  this,  but  ruled  "that 
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neither  two  nor  even  a  larger  number  of 
illegal  sales  would  of  themselves  con- 
stitute a  using  for  the  illegal  sales  of 
intoxicating  Gquors;  that  using  for 
that  purpose  implied  habitual,  contin- 
uous action,  and  that  the  jury  must  be 
satisfied  that  the  defendant  constantly 
kept  intoxicating  liquors  in  that  place 
and  made  a  business  of  selling  them 
there,  contrary  to  law;  and  it  was  for 
the  jury  to  say,  upon  the  evidence, 
whether  the  place  was  used  by  the  de- 
fendant for  the  illegal  '  sales  of  in- 
toxicating liquors."  The  defendant 
upon  conviction  alleged  exception,  but 
the  supreme  court  stated  that  the  in- 
structions to  the  jury  were  right  in 
principle  and  accurate  in  statement.  In 
Com.  V.  Coolidge  (1884)  138  Mass.  193, 
a  defendant  was  convicted  under  a  com- 
plaint for  keeping  and  maintaining  a 
common  nuisance,  to  wit,  a  tenement 
used  for  the  illegal  sale  and  illegal  keep- 
ing of  intoxicating  liquors,  upon  evi- 
dence tending  to  show  that  on  one 
occasion  two  persons  went  into  an 
apothecary  shop  kept  by  the  defendant, 
and  asked  the  defendant  for  a  soda; 
that  the  defendant  asked  them  what 
syrup  they  would  have,  and  one  of  the 
persons  said  whisky;  and  that  the  de- 
fendant then  delivered  to  them  two 
drinks  of  soda  and  whisky  for  which 
one  of  the  persons  paid.  Upon  appeal 
from  a  conviction  by  the  defendant,  the 
court  states  that  "it  cannot  be  held,  as 
matter  of  law,  that  there  was  not  suffi- 
cient evidence  in  this  ease  to  justify  the 
verdict  of  the  jury.  While  a  single  sale 
of  intoxicating  liquor  might  not  be 
sufficient  evidence  to  prove  that  the  de- 
fendant kept  a  nuisance  under  the  stat- 
ute, yet  the  sale  may  be  made  imder 
such  circumstances  as  to  indicate  that 
it  was  made  in  the  course  of  the  defend- 
ant's usual  business.  *In  this  ease,  it 
was  proved  that  the  defendant  kept  an 
apothecary  shop,  and  sold  whisky  there- 
in to  one  Delano;  it  was  for  the  jury  to 
say  whether,  from  the  circumstances  of 
the  sale,  from  the  manner  in  which  De- 
lano and  his  companion  called  for  the 
whisky,  and  from  the  readiness  with 
which  the  defendant  supplied  it,  without 
any  hesitation  or  question,  it  was  fairly 
to  be  inferred  that  he  was  in  the  habit 
of  selling  intoxicating  liquor  in  his 
shop." 

The  trial  court  in  Com.  v.  McNeff 
(1888)  145  Mass.  406, 14  N.  E.  616,  gave 
an  instruction  to  the  effect  that  "ev- 
idence of  one  sale  would  not  be  sufficient 
to  convict  the  defendant"  of  maintain- 
ing a  nuisance.     Under  this  instruction 
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the  defendant  was  convicted  and  was 
appealing.  The  supreme  court,  without 
ai)proving  this  instruction,  merely  states 
that  the  ruling  of  the  court  on  this  point 
was  sufficiently  favorable  to  the  defend- 
ant.   See  further  as  to  this  case,  supra. 

See  Com.  v.  Patterson  (1885)  138 
Mass.  498,  5  Am.  Crim.  Rep.  329,  supra. 

A  contrary  conclusion  seems  to  have 
been  reached  in  Miller  v.  State  (1854) 
3  Ohio  St.  475,  although  it  is  not  al- 
together clear  but  that  the  court  is 
talking  about  the  effect  of  a  single  sale 
as  a  matter  of  law,  instead  of  its  suffi- 
ciency to  sustain  a  verdict.  It  is  held 
in  this  case  that  to  convict  the  defend- 
ant in  a  prosecution  under  a  statute 
providing  "that  all  places  where  intox- 
icating liquors  are  sold  in  violation  of 
this  act,  shall  be  taken,  held  and  de- 
clared to  be  common  nuisances,"  etc., 
it  is  necessary  to  aver  in  the  informa- 
tion and  prove  on  the  trial  that  the 
place  where  the  liquor  was  sold  was  a 
place  of  public  resort;  and  the  proof 
must  also  show  that  it  was  a  place 
where  liquors  were  habitually  sold  in 
violation  of  the  act; — that  "a  single 
sale  does  not  make  the  place  a  nuisance, 
or  the  seller  a  'keeper'  within  the  mean- 
ing of  the  act.  A  series  of  sales  is 
necessary."  The  court  of  common  pleas 
of  this  state  in  Belle  Centre  v.  Welsh 
(1890)  24  Ohio  L.  J.  176,  says  of  this 
case  that  the  court,  by  the  language 
above  used,  "simply  means  that  he  [the 
defendant]  is  not  the  'keeper*  of  a  place 
of  public  resort ;  and  that  a  place  where 
only  a  single  sale  is  made  does  not  there- 
by become  a  nuisance  so  as  to  authorize 
its  abatement  under  the  8th  section  of 
the  Act  of  1854,"  the  statute  above  quot- 
ed. 

In  Nicholson  v.  People  (1887)  29  HL 
App.  57,  it  was  held  that  there  could 
be  no  conviction  under  an  information 
for  keeping  a  place  alleged  to  be  a  com- 
mon nuisance  under  a  statute  making 
"all  places  where  intoxicating  liquors 
are  sold  in  violation  of  this  act  .  .  . 
common  nuisances,"  where  intoxicating 
liquors  were  sold  only  in  a  single  in- 
stance and  without  the  actual  permis- 
sion or  consent  of  the  keeper;  but  this 
case  turned  upon  the  fact  that  the  sale 
was  without  the  actual  permission  or 
consent  of  the  keeper;  the  court  con- 
cluding that  "we  hold  that  to  warrant 
a  conviction  under  this  section  it  must 
be  shown  that  the  keeper  of  the  place, 
or  his  agent  to  keep  it,  intended  there 
to  make  unlawful  sales  of  intoxicating 
liquors,  as  well  as  that  they  were  so 

made." 
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In  Com.  V.  Hagan  (1891)  152  Mass. 
565,  26  N.  E.  95,  evidence  of  a  single 
sale  made  on  a  Sunday  in  the  absence 
of  the  defendants,  by  a  young  woman 
who  was  washing  the  floor,  was  held 
not  sufficient  to  sustain  a  conviction  un- 
der an  indictment  for  keeping  and  main- 
taining a  common  nuisance,  to  wit,  a 
tenement  used  for  the  illegal  sale  and 
keeping  of  intoxicating  liquors,  where 
there  was  nothing  to  show  that  the 
woman  was  employed  by  the  defendants 
in  their  business. 

A  charge  to  the  jury  in  a  prosecu- 
tion under  an  indictment  charging  the 
accused  with  the  offense  of  keeping  a 
disorderly  house,  that  "if  the  proof 
shows  that  in  any  single  instance  the 
defendant  has  sold  beer  in  less  quan- 
tities than  a  quart,  either  on  week  days 
or  on  Sunday,  he  is  guilty  of  keeping 
a  disorderly  house,"  under  a  statute  de- 
claring any  person  violating  the  provi- 
sions of  the  statute  respecting  the  sale 
of  liquor  liable  to  indictment  as  a  keeper 
of  a  disorderly  house,  was  held  erro- 
neous in  Gulick  v.  State  (1888)  50  N,  J. 
L.  468,  14  Atl.  751,  not  for  the  reason 
that  a  single  sale  would  not  be  sufficient, 
but  for  the  reason  that  the  offense  was 
not  complete  unless  the  liquor  sold  was 
drunk  on  or  about  the  premises  where 
sold,  the  court  stating  that  the  instruc- 
tion complained  of  permitted  the  jury 
to  find  the  statutory  offense  committed 
upon  proof  of  only  one  of  the  ingre- 
dients prescribed  by  the  statute. 

In  Com.  V.  Hayes  (1890)  150  Mass. 
606,  23  N.  E.  216,  it  is  held  that  a  con- 
viction cannot  be  had  under  a  complaint 
for  keeping  and  maintaining  a  common 
nuisance,  to  wit,  a  tenement  used  for 
the  illegal  sale  and  illegal  keeping  for 
sale  of  intoxicating  liquors,,  by  proof 
of  a  single  sale  to  a  minor  accompanied 
by  two  adult  persons  on  the  occasion 
when  the  sale  was  made.  The  defend- 
ant in  this  case  was  a  licensed  liquor 
dealer.  The  court  states  that  "the  ev- 
idence of  the  single  sale  testified  to, 
made  under  the  circumstances  stated, 
was  not,  we  think,  sufficient  to  warrant 
the  jury  in  finding  that  the  defendant 
kept  or  maintained  his  tenement  for  the 
illegal  keeping  or  sale  of  intoxicating 
liquors.  It  was  not  sufficient  to  prove 
a  habit  on  the  part  of  the  defendant  of 
selling  such  liquors  to  minors  in  his 
tenement,  or  an  intention  of  keeping 
a  tenement  which  should  be  used  for 
the  purpose  of  selling  such  liquors  to 
minors." 

A  question  similar  to  that  under  tho 
statutes    involved    in    the    above    cases, 
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arises  under  statutes  making  the  ''keep- 
ing  of  a  place"  where  liquors  are  unlaw- 
fully sold^  an  offense,  but  not  making 
it  a  nuisance.  It  has  been  held  that  a 
conviction  for  ''keeping  a  place"  where 
liquors  are  sold  contrary  to  law  is  sus- 
tained by  proof  of  a  single  unlawful 
sale.  Thus,  in  Volk  v.  Westerville 
(1901)  17  Ohio  Dec.  776,  proof  of  a 
single  sale  is  held  sufficient,  without 
proving  a  series  of  sales,  to  constitute 
the  offense  of  unlawfully,  keeping  a 
place  where  intoxicating  liquors  were 
sold  at  retail.  The  court  refers  to  the 
case  of  Miller  v.  State  (1854)  3  Ohio  St. 
475,  and  states  that  that  case  has  no 
application  as  an  authority  to  the  case 
at  bar.  No  further  statement  appears. 
In  Lvnch  v.  State  (1908)  31  Ohio  C.  C. 
352,  12  Obio  C.  C.  N.  S.  332,  affirmed 
without  opinion  in  (1909)  81  Ohio  St. 
489,  91  N.  E.  1133,  proof  of  one  un- 
lawful sale  is  held  to  warrant  a  con- 
viction for  keeping  a  place  where 
intoxicating  liquors  are  sold  in  violation 
of  law.  A  similar  decision  appears  in 
Sanders  v.  State  (1913)  24  Ohio  C.  C. 
226,  1  Ohio  App.  306.  In  the  Sanders 
Case  the  court,  in  answer  to  the  ar- 
gument that  proof  of  a  single  sale  on  a 
single  day  does  not  dignify  the  offense 
as  one  of  keeping  a  place,  states  that 
"strictly  speaking,  that  is  true.  Under 
the  law  a  single  sale  is  of  itself  an 
offense  punishable  as  such.  Where, 
however,  a  single  sale  is  accompanied 
by  proof  evidencing  the  indicia  of  a 
place  where  liquors  are  kept,  showing 
the  connection  wherewith  a^room  fur- 
nished with  fixtures,  bartender,  or  other 
evidence  connecting  such  sale  with  the 
place,  such  proof  in  connection  with  a 
single  sale  may  be  sufficient  to  justify 
[a  conviction]  of  'keeping  a  place  etc' " 

In  Belle  Centre  v.  Welsh  (1890)  24 
Ohio  L.  J.  176,  it  seems  to  be  held  as  a 
matter  of  law  that  a  single  sale  other- 
wise than  as  permitted  by  statute  is  a 
violation  of  a  municipal  ordinance  pro- 
hibiting ale,  beer,  and  porter  houses, 
and  other  places  where  intoxicating 
liquors  are  sold  at  retail. 

On  the  contrary,  where  the  defendant 
is  entitled  to  sell  liquor  for  certain  pur- 
poses, it  has  been  held  that  proof  of  a 
single  unlawful  sale  does  not  warrant 
a  conviction.  Thus,  in  Maynard  v. 
Eaton  Circuit  Judge  (1896)  108  Mich. 
201,  65  N.  W.  760,  it  is  held  that  proof 
of  a  single  unlawful  sale  will  not  war- 
rant the  conviction  o(  a  druggist  of 
unlawfully  keeping  a  place  for  the  ille- 
gal sale  of  liquor,  where  the  druggist 
has  complied  with  the  statute  to  enable 
L.R.AJ917F. 


him  to  sell  liquor  for  certain  purposes. 
This  case  was  followed  in  People  v. 
Remus  (1904)  135  Mich.  629,  98  N.  W. 
397,  100  N.  W.  403,  an  information 
chaining  the  respondent  with  keeping  a 
drug  store  for  the  unlawful  sale  of 
liquor. 

Other  statutes  are  directed  at  the  en- 
gaging in  or  carrying  on  of  the  liquor 
business.  A  single  act  does  not  as  a 
matter  of  law  amount  to  engaging  in  or 
carrying  on  business.  Thus,  in  Harris 
V.  State  (1874)  50  Ala.  127,  upon  the 
trial  of  an  indictment  for  engaging  in 
and  carrying  on  the  business  of  retailing 
intoxicating  liquors  without  a  license, 
the  court,  in  discussing  generally  what 
amounts  to  an  engagement  in  or  carry- 
ing on  of  the  business,  states:  "It  is 
true,  the  doing  of  a  single  act,  pertain- 
ing to  a  particular  business  will  not  be 
considered  engaging  in  or  carrying  on 
the  business;  yet  a  series  of  such  acts 
would  be  so  considered."  A  similar  de- 
cision appears  in  Weil  v.  State  (1875) 
52  Ala.  19,  where  it  is  stated  that  "a 
mere  selling  of  spiritous  liquors,  in  a 
single  instance,  or  the  doing  any  single 
act  pertaining  to  any  of  the  enumerat- 
ed pursuits  or  occupations,  does  not 
require  license."  A  court  cannot  there- 
fore instruct  the  jury  upon  an  indict- 
ment for  engaging  in  or  carrying  on 
the  business  of  retailing  liquors,  where 
the  only  evidence  is  of  a  single  sale, 
that  if  they  believe  the  evidence  they 
must  convict.  Lawson  v.  State  (1876) 
55  Ala.  118.  But  this  does  not  mean 
that,  where  there  is  evidence  of  the  cir- 
cumstances under  which  the  sale  was 
made,  the  jury  is  not  entitled  to  con- 
sider the  single  sale.  In  Abel  v.  State 
(1891)  90  Ala.  631,  8  So.  760,  upon  an 
indictment  charging  the  accused  with 
engaging  in  or  carr3dng  on  the  business 
of  a  wholesale  dealer  in  liquors  without 
a  license  and  contrary  to  law,  the  de- 
fendant asked  for  an  instruction  that 
the  sale  of  1  or  even  2  quarts  of  whisky 
at  two  different  times  is  not  sufficient 
to  authorize  the  jury  to  convict  the 
defendant  of  engaging  in  or  carrying  on 
the  business  of  selling  liquor.  This 
instruction  was  refused,  and  the  defend- 
ant excepted.  Upon  appeal  it  is  stated 
that  "one  act  may  be  sufficient  to  con- 
stitute an  'engaging  in,  or  carrying  on 
the  business,'  according  to  the  intent 
with  which  the  act  is  done,  and  other 
proof  in  the  case.  If  a  party  makes 
all  necessary  preparations  to  carry  on 
the  business,  holds  himself  out  as  a 
wholesale  liquor  dealer,  and  solicits 
trade  as  such,  and  makes  one  sale  in 
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violation  of  the  law  intending  to  con- 
tinue the  business,  he  is  engaged  in,  or 
carrying  on,  the  business^  within  the 
meaning  of  the  law." 

In  State  v.  Hays  (1917)  —  S.  D.  — , 
162  N.  W.  311,  a  prosecution  for  engag* 
ing  in  the  business  of  selling  intoxicating 
liquors  at  retail  without  a  license,  a 
single  sale  was  held  to  be  '^engaging  in 
business"  by  virtue  of  a  statute  providing 
that  "retail  dealers  of  spiritous  or  intoxi- 
cating liquors  .  .  .  shall  be  held 
and  deemed  to  include  all  persons  who 
sell  any  such  liquors  by  the  drink  or  by 
the  bottle  or  in  any  manner  in  quantities 
of  less  than  5  gallons  at  any  one  time  to 
any  person  or  persons,"  and  that  "if  any 
person  or  persons  shall  engage  or  be 
engaged  in  any  business  requiring  the 
payment  of  license  .  .  .  each  viola- 
tion of  any  of  the  provisions  of  this  arti- 
cle shall  be  construed  to  constitute  a 
separate  and  complete  offense,  and  for 
each  violation  on  the  same  day  or  on 
different  days,  the  person  or  persons 
offending  shall  be  liable  ...  ;"  the 
court  stating:  "We  think  it  entirely 
clear  under  the  foregoing  statutory  pro- 
visions that  it  was  the  legislative  intent 
to  make  a  single  sale  constitute  ^engag- 
ing in  business.' "  That  it  was  the  intent 
of  the  legislature,  as  evidenced  by  this 
statute,  to  make  proof  of  a  single  sale 
in  wilful  violation  of  the  act  sufficient 
to  justify  a  jury  in  finding  the  accused 
guilty  of  the  offense  of  engaging  in  the 
business  unlawfully,  is  the  opinion  of 
the  court  in  the  case  of  State  v.  Irwin 
(1903)  17  8.  D.  380,  97  N.  W.  7. 

Some  statutes,  in  defining  the  offense 
of  engaging  in  the  business  of  selling 
intoxicating  liquor  in  violation  of  law, 
require  at  least  two  sales.  This  was  true 
of  the  statute  involved  in  Thomas  v. 
State  (1912)  66  Tex.  Grim.  Rep.  374, 147 
S.  W.  262;  Floyd  v.  State  (1912)  66  Tex. 
Crim.  Rep.  407,  147  S.  W.  264;  White- 
head V.  State  (1912)  66  Tex.  Crim.  Rep. 
482,  147  S.  W.  683 ;  Hightower  v.  State 
(1914)  73  Tex.  Crim.  Rep.  258, 165  S.  W. 
184;  Brice  v.  State  (1915)  —  Tex.  Crim. 
Rep.  — ,  179  S.  W.  1178  (no  reference 
to  statute) ;  Barnes  v.  State  (1916)  — 
Tex.  Crim,  Rep.  — ,  185  S.  W.  2  (no 
reference  to  statute) ;  Blackburn  v.  State 
(1916)  —  Tex.  Crim.  Rep.  — ,  185  S.  W. 
581.  Under  such  a  statute  proof  of  one 
sale  is,  of  course,  insuflBcient.  Floyd  v. 
State;  Brice  v.  State;  and  Barnes  v. 
State  (Tex.)  supra.  Whether  proof  of 
two  sales  is  sufficient  under  such  a  stat- 
ute to  convict  of  following  the  business 
is  beyond  the  scope  of  this  note.    It  has 

been  held  that  proof  of  two  sales  is  not 
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alone  sufficient.  Thomas  v.  State  (Tex.) 
supra;  Molthrop  v.  State  (1912)  66  Tex. 
Crim.  Rep.  543,  147  S.  W.  1159. 

That  the  violation  of  an  ordinance 
prohibiting  the  keeping  or  storing  ot 
intoxicating  liquor  for  sale  or  for  unlaw- 
ful sale  may  be  shown  by  a  proof  of  a 
single  sale  has  been  held  in  a  number  of 
cases:  Rooney  v.  Augusta  (1903)  117 
Ga.  709,  45  S.  E.  72;  Reese  v.  Newman 
(1904)  120  Ga.  198,  47  S.  E.  560;  Rob- 
inson V.  Americus  (1904)  121  Ga.  180,  48 
S.  £.  924;  (there  was  no  evidence  of 
other  sales  in  this  case)  Sawyer  v.  Blake- 
ly  (1907)  2  Ga.  App.  159,  58  S.  E.  399; 
Coggins  V.  Griffin  (1908)  5  Ga.  App.  1, 
62  S.  E.  659;  Cooper  v.  Ft.  Valley  (1913) 
13  Ga.  App.  169,  78  S.  E.  1097;  Everett 
V.  Vidalia  (1914)  14  Ga.  App.  664,  82 
S.  E.  50;  Rice  v.  Eatonton  (1914)  15 
Ga.  App.  505,  83  S.  E.  868;  Singleton 
V.  Quitman  (1915)  17  Ga.  App.  328,  86 
S.  E.  741;  Seabrooks  v.  Macon  (1915) 
17  Ga.  App.  348,  86  S.  E.  781 ;  Shepherd 
V.  Jackson  (1916)  18  Ga.  App.  216,  89 
S.  E.  161;  Porter  v.  Athens  (1916)  18 
Ga.  App.  232,  89  S.  E.  173;  Jefferson  v. 
Perry  (1916)  18  Ga.  App.  689,  90  S.  E. 
365;  Jefferson  v.  Perry  (1910)  18  Ga. 
App.  690,  90  S.  E.  366. 

In  Porter  v.  Athens  (1916)  18  Ga. 
App.  232,  89  S.  E.  173,  it  is  stated  that 
"the  violation  of  a  municipal  ordinance 
penalizing  the  keeping  of  intoxicants 
for  the  purpose  of  unlawful  sale  may 
be  shown  by  proof  of  a  single  sale.  The 
sale  raises  such  a  presumption  that  the 
liquor  sold  was  kept  for  the  purpose  of 
illegal  sa)e,  and  furnishes  conclusive  evi- 
dence of  the  defendant's  guilt  under  the 
ordinance,  unless  rebutted  by  evidence 
which  satisfactorily  establishes  that  the 
liquor  was  kept  for  some  different  pur- 
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pose 

That  the  single  sale  must  be  made 
under  circumstances  indicating  an  intent 
to  violate  the  law  has  been  emphasized 
in  other  cases.  It  is  held  in  Everett 
V.  Vidalia  (1914)  14  Ga.  App.  664,  82 
S.  E.  50,  that  evidence  of  a  single  illegal 
sale  of  intoxicating  liquor  without  fur- 
ther proof  may  be  sufficient  to  authorize 
the  inference  that  intoxicants  were  kept 
for  the  purposes  of  illegal  sale,  in  vio- 
lation of  a  municipal  ordinance  forbid- 
ding the  keeping  and  storing  of  whisky 
or  other  intoxicating  liquors  for  the  pur- 
pose of  sale,  provided  the  evidence  is 
sufficient  to  satisfy  the  mind  that'  this 
purpose  existed  at  or  before  the  time 
of  the  alleged  $ale;  but  such  a  convic- 
tion cannot  be  supported  when  it  does 
not  appear  that  a  sale  was  intended  by 
the   owner   before   the  liquor  was   con- 
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sumed,  although  there  is  evidence  that 
money  was  afterwards  paid  to  the  owner, 
and  though,  if  the  accused  were  charged 
with  the  sale  in  violation  of  the  State 
Prohibition  Law,  the  evidence  would 
warrant  a  conviction.  In  Shepherd  v. 
Jackson  (1916)  18  Ga.  App.  216,  89  S.  E. 
161,  it  is  stated  that  "proof  of  a  single 
sale,  if  made  under  such  circumstances 
as  to  show  either  a  continuing  purpose 
on  the  part  of  the  vendor  to  sell  a  stock 
of  liquor,  or  to  indicate  that  the  par* 
ticular  liquor  sold  was  kept  for  that 
purpose  .  .  .  will  suffice  to  authorize 
a  conviction  under  a  municipal  ordinance 
forbidding  the  keeping  of  intoxicants 
for  the  purpose  of  unlawful  sale." 
In  Jennings  v.  Quitman  (1915)  17  Ga. 


App.  313,  86  S.  E.  739,  it  is  stated  that 
"the  undisputed  proof  of  a  single  sale 
of  intoxicating  liquors  within  the  con- 
fines of  the  municipality  was  sufficient 
to  establish  the  unlawful  purpose  for 
which  the  defendant  kept  liquors." 

An  injunction  against  the  keeping  of 
intoxicating  liquors  on  certain  premises 
for  sale,  and  from  selling  such  liquors 
there,  was  held  to  be  violated  upon  proof 
that  large  quantities  of  intoxicating 
liquors  were  subsequently  purchased  by 
the  defendant,  and  some  kept  at  the 
place  where  he  made  a  single  sale  of  a 
pint  to  a  purchaser.  In  State  v.  Meyer 
(1912)  86  Kan.  793,  40  L.R.A.(N.S.) 
90, 122  Pac.  101,  Ann.  Cas.  1913C,  278. 

W.  A.  E. 


NEW  MEXICO  SUPREME  COURT. 

SOUTHWESTERN    SAVINGS    LOAN   & 

BUILDING  ASSOCIATION 

v. 

ARTHUR  A.  AWALT,  Appt. 

BOARD  OF  COUNTY  COMMISSIONERS  et 

al.,  Garnishees. 

(—  N.  M.  — ,  166  Pac.  1181.) 

Garnishment  «  public  ofltcials. 

1.  Under   the   provisions   of   chapter   26, 
Laws   1915,   district  courts  are  authorized 
to  summon  public  officials  as  garnishees. 
For  other  cases,  see  Garnishment,  I.  b,  in 

Dig.  1-52  N,  8, 

Same  —  salary  of  officer. 

2.  Where  the  term  of  office  of  a  county 
officer  has  expired,  salary  due  him  by  the 
county  may  be  subjected  to  garnishment, 
where  the  creditor  has  reduced  his  demand 
to  judgment. 

For  other  cases,  see  Qarnishment,  I,  o,  1,  in 
Dig.  1-52  y.  8. 

(June  28,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Curry  County 
in  favor  of  plaintiff  in  an  action  on  a  de- 
ficiency judgment  in  which  garnishment  of 
money  due  defendant  as  salary  was  sought. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  A.  Gillenwater  for  appellant. 

Mr.  Henry  G.  Coors,  Jr.,  for  appellee: 

The  judgment  in  this  case  is  a  judgment 
by  confession,  as  is  clearly  shown  on  its 
face. 

Headnotes  by  Robebts,  J. 

Xote.  —  For    right    to   garnish    fees    or 
salary  of  public  officer  afiSr  expiration  of 
term  of  office,  see  annotation  following  this 
case,  post,  1119 
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8  Cyc.  564;  28  Cyc.  699;  Skinner  ▼. 
Dameron,  5  Rob.  (La.)  447;  3  C.  J.  674; 
Lewis  V.  Barber,  21  111.  App.  638;  Keith  v. 
Kellogg,  97  111.  147;  Burton  y.  Lawrence, 
4  Tex.  373. 

A  judgment  by  confession  constitutes  a 
waiver  or  release  of  all  errors,  and  an  ap- 
peal therefrom  should  be  dismissed. 

2  R.  C.  L.  §§  40,  41;  3  C.  J.  603,  604; 
Sorrell  v.  Stone,  60  Tex.  Civ.  App.  51,  127 
S.  W.  300;  23  Cyc.  720;  Pacific  R.  Co.  v. 
Ketchum,  101  U.  S.^  289,  25  L.  ed.  932 ; 
United  States  v.  Babbitt,  104  U.  8.  767,  26 
L.  ed.  921;  Francisco  v.  Chicago  &  A.  R. 
Co.  79  C.  C.  A.  292,  149  Fed.  369,  9  Ann. 
Cas.  628. 

Mr.  H.  S.  Bowman  also  for  appellee. 

Roberta,  J.,  delivered  the  opinion  of  the 
court  : 

This  action  was  instituted  in  the  district 
court  of  Curry  county  by  the  appellee 
against  the  appellant,  Arthur  L.  Await,  on 
a  deficiency  judgment  rendered  in  one  of  the 
district  courts  of  this  state  in  favor  of 
the  appellee  and  against  the  appellant. 
Concurrently  with  the  filing  of  the  com- 
plaint, appellee  filed  its  application  for  a 
writ  of  garnishment,  stating  that  the  gar- 
nishees, the  board  of  county  commissioners 
of  Curry  county  and  R.  E.  Brown,  tax  col- 
lector of  said  county,  were  jointly  indebted 
to  the  defendant,  Await,  and  had  in  their 
hands  and  possession  effects  and  moneys  be- 
longing to  him.  Writ  was  issued  and  served 
upon  the  garnishees,  directing  them  to  an- 
swer in  what  sum,  if  any,  they  were  indebt- 
ed to  the  said  Await,  and  what  effects  be- 
longing to  him  they  had  in  their  possession 
when  the  writ  was  served.  The  board  of 
county  commissioners  answered  that  at  the 
time  of  filing  their  answer  and  at  the  time 
the  said  writ  of  garnishment  was  served 
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upon  them  they  were  indebted  to  the  defend- 
ant Await  in  the  sum  of  $2,262.15.  Appel- 
lant answered  the  complaint  and  application 
for  the  writ  of  garnishment,  admitted  the 
rendition  of  the  judgment,  and  denied  the 
right  of  the  plaintiff  to  garnish  the  funds 
in  the  hands  of  the  garnishees  ''and  due 
unto  the  defendant  by  reason  of  the  sal- 
ary due  the  defendant  from  said  Curry 
county."  The  answer  also  denied  the  right 
of  the  appellant  to  maintain  garnishment 
proceedings  after  admitting  that  there  was 
due  him  from  Curry  county  an  unknown 
sum  ''as  his  current  wages  for  salary  aa 
county  clerk."  Appellee  filed  a  reply  to  the 
answer.  The  plaintiff  moved  to  strike  para- 
graph 2  of  defendant's  answer,  on  the 
ground  that  the  same  was  not  the  allegation 
of  or  averment  of  a  fact,  but  was  merely  a 
conclusion  of  law,  and  that  the  same  was 
irrelevant  and  redundant.  The  court  sus- 
tained the  motion,  and  thereafter  rendered 
judgment  on  the  pleadings  against  appel- 
lant and  the  board  of  county  commissioners. 
Prior  to  the  rendition  of  the  judgment  it 
appears  that  W.  A.  Gillenwater,  an  attorney 
at  law  answering  for  Mr.  James  A.  Hall,  at- 
torney for  appellant,  stated:  "The  defend- 
ant, A.  L.  Await,  did  not  have  any  defense 
to  the  cause  of  action  of  plaintiff,  and  did 
not  intend  nor  desire  to  make  any  defense 
thereto,  nor  oppose  the  claim  of  plaintiff." 

Judgment  was  appajently  rendered  upon 
the  pleadings  and  in  view  of  this  state- 
ment of  counsel.  To  review  the  action  of 
the  lower  court  this  appeal  is  prosecuted. 

Appellee  filed  a  motion  to  dismiss  the  ap- 
peal, on  the  ground  that  the  judgment  from 
which  it  was  taken  was  entered  by  the  trial 
court  by  the  consent  of  appellant,  and  there- 
fore all  errors  were  waived.  Appellant 
meets  this  proposition  by  first  contending 
that  the  appeal  could  not  be  dismissed,  be- 
cause an  appeal  is  allowed  by  statute  from 
all  final  judgments;  and  further,  assuming 
the  statement,  quoted  supra,  constituted  a 
consent  of  tlie  appellant  to  the  entry  of  the 
judgment,  it  is  unavailing  here,  because  the 
trial  court  was  without  jurisdiction  of  the 
subject-matter.  We  will  dispose  of  the  case 
on  the  merits,  however,  because  our  conclu- 
sion in  that  regard  will  likewise  dispose 
of  the  contentions  urged  under  the  motion. 

Appellant  contends  that,  because  the 
money  due  him  was  salary  owing  him  by 
the  county  for  services  as  county  clerk,  un- 
der the  holding  of  this  court  in  case  of  Owen 
V.  Terrell,  —  N.  M.  — ,  162  Pac.  171,  the 
court  was  without  jurisdiction  to  entertain 
the  garnishment  proceedings  to  subject  such 
salary  to  the  payment  of  the  judgment  sued 
upon.  In  that  case  we  held  that  it  was  well 
settled  at  common  law  that  salaries,  fees,  or 
other  compensation  due  public  officers  or 
L.R.A.1917F. 


employees  could  not  be  reached  and   sub- 
jected by  their  creditors  to  the  payment  of 
their  debts  in  attachment  or  gamishmeiLt 
proceedings.     There  is  one  very  important 
distinction,  however,  between  that  case  and 
the  one  now  under  consideration.    Here  the 
pleadings  in  no  wise  disclose  that  appellant 
was  acting  as  county  clerk  and  still  in  office 
at  the  time  the  suit  was  instituted.     It  is 
asserted  in  the  brief  of  counsel  for  appel- 
lee, and  not  denied  by  appellant,  that  at  the 
time  this  suit  was  instituted  appellant  was 
not  county  clerk  of  Curry  county,  but  that 
he  had  been  removed  by  proceedings  insti- 
tuted in  the  district  court  of  Curry  coun- 
ty.    However  that  may  be,  the  answer  of 
the  appellant  alleged  that  the  money  sought 
to  be  reached  by  garnishment  was  earned 
as  salary  as  county  clerk,  but  fails  to  allege 
that  he  was  still  in  office  at  the  time  of  the 
institution  of  the  suit.    Hence  the  question 
presented  is  whether  or  not  the  court  had 
jurisdiction  to  entertain  proceedings  in  gar- 
nishment for  the  purpose  of  reaching  moneys 
due     the     appellant     from  Curry     county, 
earned  by  him  as  salary  as  a  public  official, 
where  his  term  had  expired,    or    he    had 
ceased  to  be  a  public  official,  at  the  time  of 
the  institution  of  the  suit.    In  determining 
this  question  two  propositions  are  involved: 
First,  whether  or  not  the  court  had  juris- 
diction to  entertain  a  proceeding  to  reach, 
by  garnishment,  funds  in  the  hands  of  the 
county  owing  by  it  to  the  defendant;  sec- 
ond. Was  the  salary  earned  by  Await,  as 
county  clerk,  subject  to  garnishment  when 
he  was  no  longer  in  office?    As  to  the  first 
proposition,  this  court  said,    in  the  case  of 
Dow  V.  Irwin,  21  N.  M.  576,  L.R.A.1916E, 
1153,  167  Pac.  490,  that  "public  policy  for- 
bids that  officers  of  a  county  should  be  re- 
quired   to    litigate    such    questions    with 
private  parties,  with  whom  they  have  no 
concern,  and  prosecute  appeals  at  the  ex- 
pense of  the  county  to  the  court  of  last  re- 
sort, in  order  to  definitely  settle  the  ques- 
tion of  the  liability  of  the  county,  or  in- 
cur  liability  upon   their  official  bonds  for 
the  wrongful  diversion  of  county  funds." 

In  other  words,  it  was  held  in  that  case 
that,  in  the  absence  of  legislative  authoriza- 
tion, public  policy  forbade  the  garnishment 
of  money  due  the  creditors  of  the  county, 
whether  the  remedy  by  which  it  was  sought 
to  reach  such  funds  was  denominated  legal 
or  equitable.  Since  that  case  arose,  how- 
ever, the  legislature  of  the  state,  by  chap- 
ter 26,  Laws  of  1915,  amended  the  garnish- 
ment statute  and  provided:  "In  all  cases 
where  the  plaintiff  has  a  judgment  in  some 
court  of  the  state  against  the  defendant  any 
public  officer  may  be  summoned  as  gar- 
nishee." 

This  section  of  the  statute  disposes  of  the 
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contention  based  upon  the  Dow-Irwin  Case, 
for  express  authority  is  given  to  summon 
a  public  official  as  garnishee.  The  legisla- 
ture having  declared  that  public  officers  may 
be  summoned  as  garnishees  in  their  official 
capacity,  and  thereby  having  fixed  the  pub- 
lic policy  of  the  state  in  that  regard,  the 
court  had  jurisdiction  to  summon  the  gar- 
nishees in  this  case. 

A  more  serious  question  is  presented, 
however,  by  the  second  proposition.  In  the 
case  of  Owen  v.  Terrell,  as  stated,  this 
court  held  that  salaries,  fees,  or  other  com- 
pensation due  public  officers  or  employees 
could  not  be  reached  by  their  creditors  in 
attachment  or  garnishment,  upon  the  ground 
that  to  allow  attachment  or  garnishment  in 
such  cases  was  against  public  policy,  as 
tending  to  injure  the  public  service,  and 
that,  while  the  statute  above  quoted  per- 
mitted the  summoning  of  the  public  officials 
as  garnishees  in  their  official  capacity,  it 
did  not  expressly  or  impliedly  authorize  the 
garnishment  of  current  salary  due  a  public 
official.  This  case  is  distinguishable  from 
the  Owen-Terrell  Case,  because  there  Owen 
was  still  in  office  when  the  suit  was  insti- 
tuted. Hence  the  question  here  is.  Await 
not  being  in  office  at  the  time  suit  was  filed, 
does  he  come  within  the  rule  of  the  Owen- 
Terrell  Case?  In  18  Cyc.  1436,  in  discuss- 
ing the  question,  it  is  said:  "A  person  who 
has  ceaaed  to  be  an  officer  or  an  employee 
of  the  government  cannot  insist  upon  this 
exemption  given  to  a  public  officer,  for  in 
such  case  public  policy  no  longer  requires 
it." 

The  reason  for  the  rule  which  exempts 
the  salary  of  the  public  official  from  gar- 
nishment advanced  by  the  better  reasoned 
cases  is:  "That  the  salary  of  a  public  officer 
is  a  provision  made  by  law  for  his  main- 
tenance and  support  during  his  term,  to  the 
end  that,  without  anxiety  concerning  his 
means  of  subsistence,  he  may  be  able  to  de- 
vote himself  entirely  to  the  duties  of  his  | 
office,  and  the  public  thus  have  full  benefit 


of  his  knowledge  and  ability  in  the  services 
he  is  selected  to  render;  and  that,  if  he 
could  be  deprived  of  his  means  of  support 
by  the  garnishment  of  his  salary,  presump- 
tively his  efficiency  as  an  officer  would  be 
impaired,  if  not  destroyed,  and  the  public 
interest  would  suffer  serious  detriment." 
12  R.  C.  L.  803. 

In  the  case  of  Baird  v.  Rogers,  95  Tenn. 
492,  32  S.  W.  630,  the  court,  after  giving 
adherence  to  the  rule  that  the  salary  of  a 
public  official  was  not  subject  to  garnish- 
ment, on  the  ground  of  public  policy,  be- 
cause of  the  reason  above  stated  herein,  up- 
held the  right  to  garnish  the  salary  of  a 
municipal  officer  where  his  term  had  ex- 
pired, saying:  "But  the  defendant,  Rogers, 
is  no  longer  an  employee  of  the  town  of 
Jellico.  His  official  connection  with  it  had  ^ 
been  determined  long  prior  to  the  filing  of 
complainant's  bill.  The  efficiency  of  corpo- 
rate service  no  longer  depends  upon  the 
security  of  fees  or  emoluments  from  the 
reach  of  his  creditors." 

The  reason  for  the  rule  being  as  above 
stated  in  the  quotation  from  R.  C.  L.,  cer- 
tainly the  appellant  is  not  within  the  rule, 
for,  not  being  in  office  at  the  time  the  pro- 
ceedings were  instituted,  no  detriment  to  the 
public  would  be  occasioned  by  subjecting  the 
money  due  him  by  the  county  to  garnish- 
ment. He  stands  on  the  same  footing  as 
any  ordinary  creditor,  and  the  only  ob- 
stacle in  the  way  to  the  irnrnishment  of  the 
money  due  him  having  been  removed  by 
legislative  enactment,  above  quoted,  the 
court  had  jurisdiction  to  entertain  the  pro- 
ceedings, and  properly  entered  the  judg- 
ment against  the  county. 

For  the  reasons  stated,  the  judgment  will 
be  affirmed;  and  it  is  so  ordered. 

Hanna,  Ch.  J.,  and  Parker,  J.,  concur. 

Petition  for  rehearing  denied  August  4, 
1917. 


Aith  fees  or  salary  of  ] 
tion  of  term  of  office. 


The  question  as  raised  assumes  the 
general  rule  that  the  salaries  of  public 
ofi&cers  are  exempt  from  garnishment  or 
attachment  proceedings,  and  goes  to  the 
point  whether  or  not  the  fact  that  the 
term  of  office  has  expired  affects  this 
rule.  In  this  regard  it  is  to  be  re- 
membered that  where  the  question  is  not 
affected  by  statutory  provisions  the  rule 
exempting  the  salaries  or  fees  of  a  pub- 
lic officer  from  garnishment  or  attach- 
ment is  generally  based  on  the  ground 
L.K.A.1917F. 


that  it  is  against  public  policy  to  permit 
interference  of  this  character  with  the 
duties  of  a  man  serving  the  public,  and 
also  that  public  agencies  such  as  mu- 
nicipalities, counties,  and  townships 
should  not  be  subjected  to  possible  em- 
barrassment or  interference  with  their 
functions  by  actions  of  this  character. 
The  first  reason  for  exempting  the  fees 
or  salary  of  a  public  officer  would  not 
apply  after  the  expiration  of  his  term 
of  office,  and  it  has  been  held  that  the 
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municipality  may  waive  objection  to  the 
proceedings  and  submit  itself  to  the 
jurisdiction  of  the  court.  For  example, 
it  has  been  held  that  a  judgment  against 
a  municipality  in  favor  of  a  former 
officer  for  the  fees  and  emoluments  of  his 
office  may  be  garnished  by  a  creditor 
of  such  officer,  at  least  where  the  mu- 
nicipality waives  its  privilege  of  exemp- 
tion and  submits  itself  to  the  garnishee 
proceedings.  Baird  v.  Rogers  (1895)  95 
Tenn.  492,  32  S.  W.  630. 

Conceding  that  it  is  contrary  to  public 
policy  for  a  public  officer's  salary  to  be 
garnished,  it  has  been  held  that  the  rea- 
son for  the  rule  does  not  apply  when 
the  officer's  services  have  been  performed 
and  the  salary  or  fees  earned,  or  were 
.  due.  Thompson  v.  Cullers  (1896)  —  Tex. 
Civ.  App.  — ,  35  S.  W.  412. 

And  see  Southwestern  Sav.  L.  & 
Bldg.  Asso.  v.  AwALT,  ante,  1117,  holding 
that  after  the  expiration  of  the  term  of 
office  of  a  county  officer  a  judgment  cred- 
itor may  resort  to  garnishment  process 
to  reach  the  balance  of  salary  due  such 
officer. 

It  has  been  held  that  money  due  the 
register  of  a  county  for  fees  is  subject 
to  garnishment  after  his  term  of  office 
has  expired,  since  there  is  nothing  detri- 
mental to  public  policy  in  an  attachment 
under  these  circumstances.  Robertson 
V.  Beall  (1856)  10  Md.  125. 

In  Jones  v.  NicoU  (1911)  72  Misc.  483, 
131  N.  Y.  Supp.  341,  the  question  was 
presented  as  to  whether  or  not  a  sum 


allowed  a  commissioner  in  condemnation 
proceedings  for  services  was  wages, 
salary,  or  earnings  within  the  meaning 
of  a  statute  in  effect  authorizing  pro- 
ceedings to  reach  and  apply  wages, 
salary,  or  earnings,  and  it  was  held  that 
the  statute  did  not  authorize  proceed- 
ings to  reach  a  debt  of  this  character, 
although  the  amount  due  was  earnings, 
since  the  statute  referred  only  to  cur- 
rent earnings  as  they  matured  from  time 
to  time. 

Fees  awarded  by  a  court  to  be  paid 
a  juryman  for  past  jury  service  are  not 
"goods,  effects,  and  credits"  within  the 
statutory  provision  making  corporations 
subject  to  garnishment  proceedings  to 
reach  the  "goods,  effects,  or  credits''  of 
the  debtor  under  the  possession  and  con- 
trol of  such  corporation.  Clark  v.  Clark 
(1874)  62  Me.  255. 

The  pay  of  a  retired  officer  of  the 
government  is  not  liable  to  be  taken  by 
creditors  by  attachment  or  garnishment, 
for  it  is  intended  as  a  means  of  sub- 
sistence, and  it  will  not  be  permitted  to 
be  diverted.  Elwyn's  Appeal  (1871)  67 
Pa.  367. 

And  it  has  been  held  that  an  allowance 
to  a  retired  officer  is  a  mere  credit,  and 
does  not  constitute  a  debt  which  is  sub- 
ject to  attachment.  Innes  v.  East  India 
Co.  (1856)  2  Jur.  N.  S.  189,  25  L.  J.  C. 
P.  N.  S.  154,  17  C.  B.  351,  139  Eng. 
Reprint,  1108,  4  Week.  Rep.  245. 

A.  G.  S. 
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H.  S.  IRETON,  Appt., 

V. 

ATCHISON,  TOPEKA,  &  SANTA  FE  RAIL- 
WAY COMPANY. 


W.  F.  SCHW ANTES 
v. 

SAME,  Appt. 

(96  Kan.  480,  152  Pac.  626.) 

Master  and  servant  ^  Are  set  out  hy 
servant  —  liability. 

The  rule  that  an  employer  is  not  liable 

Headnote  by  BtJRCH,  J. 


for  the  consequences  of  negligent  acts  ot 
his  employee  committed  outside  the  scope 
of  the  employment  applied  in  an  action  for 
damages  resulting  from  a  fire  maintained 
by  laborers  for  their  own  domestic  purposes 
on  the  right  of  way  of  a  railway  company 
which  employed  them  to  lay  steel  and  bal- 
last track. 

For  other  cases,  see  Master  and  Servant,  III. 
a,  2,  in  Dig,  1-52  N.  8. 

(November  6,  1915.) 

A  PPEAIi  by  plaintiff  Ireton,  from  a  judg- 
J\.  ment  of  the  District  Court  for  Cowley 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 


Note.  —  The  liability  of  a  master  for 
damages  by  fire  started  by  servant  for  his 
own  purposes,  but  incidental  to  the  work, 
is  discussed  in  the  note  to  McLaughlin  v. 
Cloquet  Tie  &  Post  Co.  49  L.R.A.(N.S.) 
544. 

The  liability  of  a  master  for  the  act  of  a 
^errant  in  setting  out  fire  while  clearing 
L.R.A.1917F. 


land  is  treated  in  the  note  to  Marlowe  v. 
Bland,  47  L.R.A.(N.S.)   1116. 

The  liability  of  an  employer  for  the  act  of 
an  independent  contractor  in  setting  out 
fire  is  discussed  in  the  notes  to  St.  Louis  & 
S.  F.  R.  Co.  V.  Madden,  17  L.R.A.(N.S.) 
788,  and  Carlton  County  Farmers*  Mut.  F. 
Ins.  Co.  V.  Foley  Bros.  38  L.R.A.(N.S.)  175. 
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negligent  destruction  of  plaintiff's  building 
by  fire.    Afi^med. 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cowley  Coun- 
ty in  favor  of  plaintiff  SAwantes,  in  an  ac- 
tion brought  to  recover  damages  for  the  al- 
leged destruction  of  his  property  by  fire. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  A.  McDerinott  for  appellant  Ire- 
ton. 

Messrs.  William  R.  Smltb,  Owen  J. 
Wood,  Alfred  A.  Scott,  and  Harlow  Hur- 
ley, for  appellee  railway: 

The  question  as  to  whether  a  person  own- 
ing land  adjacent  to  a  railroad  company's 
right  of  way  is  guilty  of  such  contributory 
negligence  in  failing  to  remove  combusti- 
bles therefrom,  as  will  bar  a  recovery  for 
damage  caused  by  a  railroad,  is  a  question 
of  fact  for  the  jury. 

Kansas  P.  R.  Co.  v.  Brady,  17  Kan.  380; 
St.  Joseph  &  D.  C.  R.  Co.  v.  Chase,  11  Kan. 
47;  Missouri  P.  R.  Co.  v.  Kincaid,  29  Kan. 
654;  Missouri  P.  R.  Co.  v.  Cornell,  30  Kan. 
35,  1  Pac.  312;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Ayers,  58  Kan.  176,  42  Pac.  722;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Ireton,  63  Kan. 
888,  66  Pac.  987 ;  Union  P.  R.  Co.  v.  Hohnes, 
68  Kan.  810,  74  Pac.  606;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Lost  Springs  Lodge,  74  Kan. 
847,  85  Pac.  803. 

Messrs.  William  R.  Smith,  Owen  J. 
Wood,  Alfred  A.  Scott,  and  Harlow  Hur- 
ley, for  appellant  railway: 

Plaintiff  was  not  entitled  to  recover  on 
any  charge  of  negligence  pleaded  in  the 
amended  petition. 

Manning  v.  John  Hancock  Mut.  L.  Ins.  Co. 
100  U.  S.  693,  698,  699,  25  L.  ed.  761,  763; 
Duncan  v.  Atchison,  T.  &  S.  F.  R.  Co.  86 
Kan.  112,  61  L.R.A.(N.S.)  665,  119  Pac. 
356. 

The  defendant  is  not  liable  for  fire  set 
out  by  its  employees  in  furtherance  of  their 
own  personal  business. 

26  Cyc.  1536;  20  Am.  &  Eng.  Enc.  Law, 
165;  1  Thomp.  Neg.  §  526;  Morier  v.  St. 
Paul,  M.  &  M.  R.  Co.  31  Minn.  351,  47  Am. 
Rep.  793,  17  N.  W.  952;  Southern  R.  Co.  v. 
Power  Fuel  Co.  12  L.R.A.(N.S.)  472,  82  C. 
C.  A.  65,  152  Fed.  917;  Pittsburgh,  C.  & 
St.  L.  R.  Co.  V.  Shields,  49  Ohio  St.  387,  8 
1..R.A.  464,  21  Am.  St.  Rep.  840,  24  N.  E. 
658;  Slater  v.  Advance  Thresher  Co.  97 
Minn.  305,  6  L.R.A.(N.S.)  698,  107  N.  W. 
133;  St.  Louis  Southwestern  R.  Co.  v. 
Harvey,  75  C.  C.  A.  536,  144  Fed.  806. 

Mr.     J.    A.    McDermott    for    appellee 
Schwantes. 
L.R.A.1917F.  71 


Barch,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  employed  a  large  number 
of  Mexican  laborers  to  perform  work  on  its 
track  and  roadbed.  These  laborers,  with 
their  families,  were  allowed  to  live  on  the 
defendant's  right  of  way.  Some  of  them 
maintained  open  fires.  From  one  of  these 
fires,  fire  was  communicated  to  a  near-by 
building  owned  by  Ireton  and  occupied  by 
Schwantes  for  a  store.  The  building  and 
its  contents  were  destroyed,  and  separate 
suits  for  damages  were  brought  by  the 
respective  owners.  Ireton  was  defeated,  and 
appeals.  Schwantes  recovered,  and  the  rail- 
way company  appeals. 

In  the  Schwantes  Case  the  jury  returned 
the  following  special  findings  of  fact: 

Q.  3.  If  you  find  that  plaintiff's  property 
was  destroyed  by  fire  communicated  from 
fires  on  defendant's  right  of  way,  state  what 
ofiicersi  agents,  or  employees  set  out  such 
fires. 

A.  3.  Mexican  laborers. 

Q.  4.  If  you  find  that  such  fires  were  set 
out  by  any  of  defendant's  employees,  state 
for  what  purposes  such  fires  were  built  or 
maintained. 

A.  4.  Cooking  and  other  purposes. 

Q.  6.  If  you  find  that  plaintiff's  property 
was  destroyed  from  fires  on  defendant's 
right  of  way,  state  for  whose  benefit  such 
fires -were  maintained. 

A.  5.  Mexican  laborers. 

The  evidence  upon  these  material  and  de- 
termining facts  was  substantially  the  same 
in  both  cases.  There  was  no  evidence  in 
either  case  that  anyone  but  the  laborers  set 
out  the  fires,  or  that  the  fires  were  main- 
tained for  other  than  cooking,  washing,  and 
similar  purposes,  or  that  the  fires  were 
maintained  for  the  benefit  of  anyone  but 
the  laborers  themselves. 

The  theory  of  the  trial  court  was  that  the 
defendant  was  liable  for  the  consequences 
of  the  negligent  escape  of  fire  maintained 
on  its  right  of  way  with  its  knowledge  and 
consent.  This  could  be  true  only  in  the 
event  that  the  fire  was  maintained  for  the 
benefit  of  the  defendant  in  the  conduct  of 
the  work  which  the  laborers  were  hired  to 
do,  or  perhaps  in  the  event  that  the  rail- 
way company  permitted  the  creation  of  a 
common  nuisance  on  its  premises  by  its 
licensees,  from  which  the  damages  sued  for 
resulted.  The  petitions  were  drawn  and  the 
cases  were  tried  and  submitted  on  the  theory 
of  negligence,  and  liability  for  nuisance  need 
not  be  considered.     Liability  for  negligence 


1122 


KANSAS  SUPREME  COURT. 


rests  on  the  doctrine  of  respondeat  superior, 
the  limits  of  which  have  just  been  stated. 
The  defendant's  laborers  were  employed  to 
lay  steel,  distribute  ballast,  and  surface 
track.  When  they  were  not  doing  this,  they 
were  not  working  for  the  defendant,  and  the 
defendant  was  not  their  superior.  Their 
camp  fires  were  no  more  factors  of  this 
work  than  they  would  have  been  if  they 
had  been  maintained  for  domestic  purposes 
of  the  laborers  elsewhere  than  upon  ground 
owned  by  the  defendant,  and  the  defendant 
can  be  called  upon  to  respond  for  a  negli- 
gent act  of  an  employee  only  when  the  act 
was  committed  in  the  prosecution  of  work 
which  the  employee  was  hired  to  do  for  the 
defendant. 

The  case  of  Morier  v.  St.  Paul,  M.  &  M. 
R.  Co.  31  Minn.  351,  47  Am.  Rep.  793,  17 
N.  W.  952,  is  a  leading  one  on  the  subject 
under  discussion.  Railroad  section  men  in 
charge  of  a  section  foreman,  engaged  in 
repairing  track,  built  a  fire  on  the  railroad 
right  of  way  to  warm  their  coffee  for  dinner. 
After  dinner  they  resumed  work  without  ex- 
tinguishing the  fire,  which  spread  to  adjoin- 
ing premises  and  burned  the  plaintiff's  hay. 
In  holding  that  the  railroad  company  was 
not  liable,  the  court  said :  "Beyond  the  scope 
of  his  employment  the  servant  is  as  much  a 
stranger  to  his  master  as  any  third  per- 
son. The  master  is  only  responsible  so  long 
as  the  servant  can  be  said  to  be  doing  the 
act,  in  the  doing  of  which  he  is  guilty  of 
negligence,  in  the  course  of  his  employment. 
A  master  is  not  responsible  for  any  act  or  I 
omission  of  his  servant  which  is  not  connect-  ' 
ed  with  the  business  in  which  he  serves  him, 
and  does  not  happen  in  the  course  of  his  em- 
ployment. And  in  determining  whether  a 
particular  act  is  done  in  the  course  of  the 
servant's  employment,  it  is  proper  first  to 
inquire  whether  the  servant  was  at  the  time 
engaged  in  serving  his  master.  If  the  act  be 
done  while  the  servant  is  at  liberty  from 
the  service,  and  pursuing  his  own  ends  ex- 
clusively, the  master  is  not  responsible.  If 
the  servant  was,  at  the  time  when  the  in- 
jury was  inflicted,  acting  for  himself,  and  as 
his  own  master  pro  tempore,  the  master  is 
not  liable.  If  the  servant  step  aside  from 
his  master's  business,  for  however  short  a 
time,  to  do  an  act  not  connected  with  such 
business,  the  relation  of  master  and  servant 
is  for  the  time  suspended.  Such,  variously 
expressed,  is  the  uniform  doctrine  laid 
down  by  all  authorities.  ...  It  would 
seem  to  follow,  as  an  inevitable  conclusion, 
from  this,  that  on  the  facts  of  this  case  the 
L..R.A.1917F. 


act  of  these  section  men  in  building  a  fire 
to  warm  Eheir  own  dinner  was  in  no  sense 
an  act  done  in  the  course  of  and  within  the 
scope  of  their  employment,  or  in  the  execu- 
tion of  defendant's  business.  For  the  time 
being  they  had  stepped  aside  from  that  busi- 
nes,  and  in  building  this  fire  they  were  en- 
gaged exclusively  in  their  own  business,  as 
much  as  they  were  when  eating  their  din- 
ner, and  were  for  the  time  being  their  own 
masters,  as  much  as  when  they  ate  their 
breakfast  that  morning,  or  went  to  bed  the 
night  before."    pp.  352,  353. 

The  Minnesota  court  cites  (p.  363)  among 
other  authorities,  the  English  case  of  Wil- 
liams V.  Jones,  3  Hurlst.  &  C.  258,  33  L.  J. 
Exch.  N.  S.  297.  There  the  plaintiff  let  to 
the  defendant  a  shed  in  which  to  make  a 
signboard.  The  defendant  employed  a  car- 
penter to  do  the  work.  The  carpenter  light- 
ed his  pipe  with  a  burning  shaving  ignited 
by  a  match,  and  then  dropped  the  shaving  in 
the  midst  of  others,  with  the  result  that  the 
shed  was  burned.  It  was  held  that  the 
defendant  might  be  responsible  for  the  neg- 
ligence of  the  carpenter  in  the  course  of  his 
employment,  but  not  for  his  negligence  in 
the  personal  matter  of  lighting  his  pipe. 
The  laborers  in  these  cases  were  not  hired  to 
cook  or  to  do  washing,  or  to  supply  other 
of  their  personal  needs,  through  the  agency 
of  fire,  any  more  than  the  carpenter  in  the 
English  case  was  hired  to  smoke  his  pipe, 
and  the  fact  that  they  were  "blanket  Mexi- 
cans," that  the  defendant  furnished  them 
with  tents  and  stoves  when  the  weather 
grew  cold,  that  they  used  old  ties  for  fuel, 
or  that  the  defendant's  foreman  required  the 
fires  to  be  removed  from  close  proximity 
to  the  depot,  does  not  bring  the  mainte- 
nance of  the  fires  within  the  service  which 
the  Mexicans  were  employed  to  perform  for 
the  defendant. 

It  is  not  necessary  to  discuss  the  assign- 
ments of  error  in  the  Ireton  case.  None  of 
them  relate  to  the  fundamental  subject 
which  has  just  been  discussed,  and  judg- 
ment should  have  been  rendered  for  the  de- 
fendant on  the  defendant's  demurrer  to  the 
evidence,  for  the  reason  that  no  cause  of 
action  against  the  defendant  was  proved. 
Therefore  the  judgment  in  the  Ireton  Case 
is  affirmed.  The  judgment  in  the  Schwantes 
Case  is  reversed,  and  the  cause  is  remanded, 
with  direction  to  render  judgment  for  the 
defendant  on  the  findings  of  fact. 

Petition  for  rehearing  denied  December 
15,  1915. 


EDISON  ELECTRIC  ILLUM.  CO.  v.  PEOPLE'S  NAT.  BANK. 


1123 


N£W  YORK  COURT  OF  iiPPKAIiS. 

EDISON      ELECTRIC      ILLUMINATTNG 
COMPANY    OF    BROOKLYN 

V. 

PEOPLE'S  NATIONAL  BANK  OF  LEBA- 
NON, Impleaded,  etc.,  Appt., 
and 
NATIONAL  BRIDGE  WORKS,  Impleaded, 

etc.,  Respts. 

(221  N.  Y.  1,  116  N.  E.  369.) 

Assignment  ~  of  funds  due  building 
contractor  ^  failure  to  record  —  ef- 
fect. 

The  proyision  of  the  Mechanics'  Lien  Law 
that  no  assignment  by  a  building  contractor 
of  funds  due  under  the  contract  shall  be 
valid  unless  recorded  does  not  apply  in  favor 
of  an  attaching  creditor  of  the  contractor 
or  one  having  a  judgment  against  him  for 
personal  injuries. 
For  other  cases,  see  Records  and  Recording 

Lmos,  III.  c,  in  Dig,  1-52  N.  flf. 

(McLaughlin,  J.,  dissents.) 
(May  8,  1917.) 

APPEAL  by  the  defendant  bank  from  a 
judgment  of  the  Appellate  Division  of 
the  Supreme  Court,  Second  Department, 
modifying  and  affirming  a  judgment  entered 
in  the  office  of  the  clerk  of  the  Supreme 
Court  for  Kings  County  upon  the  report  of 
a  referee  in  favor  of  the  National  Bridge 
Works  in  an  action  brought  to  determine 
who  is  entitled  to  a  fund  due  from  the 
plaintiff  to  the  defendant  contractor  under 
a  contract  for  the  construction  of  certain 
improvements.     Reversed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  Bond  &  Babson,  for  appellant: 

The  unrecorded  assignments  of  the  Horace 
E.  Frick  Company  to  the  People's  National 
Bank,  of  moneys  due  and  to  become  due,  are 
valid  as  against  everyone  other  than  lienors 
under  and  by  virtue  of  the  Lien  Law;  a 
fortiori  as  to  respondents  the  National 
Bridge  Works,  and  John  V.  Lindberg  who 
contributed  nothing  to  the  fund  in  con- 
troversy, and  whose  attachment  and  judg- 
ment were  obtained  long  after  the  giving 
of  the  said  assignments  and  the  advancing 
of  money  thereon. 

Williams  v.  IngersoU,  89  N.  Y.  508;  Mc- 
Corkle  v.  Herrman,  117  N.  Y.  297,  22  N. 
£.  948;  Bates  v.  Salt  Springs  Nat.  Bank, 
167  N. . Y.  322,  61  N.  E.  1033 ;  Niles  v.  Ma- 
thusa,  162  N.  Y.  546,  57  N.  E.  184;  Colum- 

Note.  ^As  to  who  may  take  advantage 
of  failure  to  file  assignment  of  a  building 
contract  or  of  the  money  due  thereunder, 
see    annotation   following   this   case,    post, 
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bia  Bank  v.  Equitable  Life  Assur.  Soc.  61 
App.  Div.  594,  70  N.  Y.  Supp.  767;  Van 
Kannel  Revolving  Door  Co.  v.  Astor,  119 
App.  Div.  214.  104  N.  Y.  Supp.  653;  White 
v.  Livingston,  69  App.  Div.  369,  76  N.  Y. 
Supp  466;  Young  v.  Upson,  115  Fed.  192; 
MacDonald  v.  Kneeland,  5  Minn.  352,  Gil. 
283;  Copeland  v.  Manton,  22  Ohio  St.  398; 
Endlich,  Interpretation  of  Statutes,  §§  113- 
127;  Davis  v.  Davis,  76  N.  Y.  221;  Dean 
V.  Metropolitan  Elev.  R.  Co.  119  N.  Y.  540, 
23  N  E.  1054;  Henavie  v.  New  York  C.  k 
H  R.  R.  Co.  154  N.  Y.  278,  48  N.  E.  525; 
People  ex  rel.  Collins  v.  Spicer,  99  N.  Y. 
225,  1  N.  E.  680;  People  ex  rei.  Earl  v. 
England,  16  App  Div.  97,  45  N.  Y.  Supp. 
12;  Drake  v  State,  144  N.  Y.  416,  39  X. 
E.  342;  Spencer  v.  Myers,  73  Hun,  278,  26 
N.  Y  Supp  371;  Porter  v.  Parmley,  62  N. 
Y.  186;  WooUcott  v  Shubert,  217  N.  Y. 
212,  L  R.A  1916E,  248,  111  N.  £  829,  Ann. 
Cas.  1916B,  726;  Harvey  v.  Brewer,  178 
N.  Y.  6.  70  N.  E  73;  John  P  Kane  Co.  v. 
Kinney.  35  Misc.  1,  71  N.  Y.  Supp.  8,  af- 
firmed in  174  N.  Y.  69.  66  N.  E  619;  Brace 
v.  Gloversville.  167  N.  Y.  462,  60  N  E. 
779;  Armstrong  v.  Chisolm,  99  App.  Div. 
465,  91  N.  Y.  Supp.  299;  Re  Meyer.  209  N, 
Y.  386,  L.R.A.1915C,  616,  103  N  E.  713, 
Ann.  Cas.  1916A,  263;  Church  of  the  Holy 
Trinity  v.  United  States,  143  U.  S.  457,  36 
L.  ed.  226,  12  Sup.  Ct.  Rep.  616;  Jackson 
ex  dem  Scofield  v.  Collins,  3  Cow.  89;  Phill- 
potts  V.  Phillpotts,  10  C.  B.  86,  20  L.  J.  C.  P. 
N.  S.  11;  Henry  v.  Morgan,  2  Binn.  497; 
Russell  v.  Farquhar,  65  Tex.  365;  Ayers  v. 
Lawrence,  59  N.  Y.  196;  Lake  Shore  &  M. 
S.  R.  Co.  V.  Roach,  80  N.  Y.  339;  Tolkow 
V.  Metropolitan  L.  Ins.  Co.  73  Misc.  393, 
133  N.  Y.  Supp.  367 ;  John  A.  Philbrick  & 
Bro.  V.  Ignatz  Florio  Co-op.  Asso.  200  N. 
Y.  526,  93  N.  E.  1123,  affirming  137  App. 
Div.  613,  122  N.  Y.  Supp.  341;  Tubridy  v. 
Wright,  144  N.  Y.  619,  43  Am.  St.  Rep.  776, 
39  N.  E.  640;  Troy  Public  Works  Co.  v. 
Yonkers,  68  Misc.  372,  124  N.  Y.  Supp.  307; 
Mack  V.  Colleran,  136  N.  Y.  617,  32  N.  E. 
604 ;  Tisdale  Lumber  Co.  v.  Read  Realty  Co. 
154  App.  Div.  270,  138  N.  Y,  Supp.  829; 
Riverside  Contracting  Co.  v.  New  York,  148 
N.  Y.  Supp.  281,  affirmed  in  165  App.  Div. 
972,  150  N.  Y.  Supp.  1109. 

The  liens  of  a  judgment  tort  creditor  and 
of  an  attaching  creditor  are  not  contem- 
plated by  the  Lien  Law,  and  the  claims  of 
the  respective  parties  to  the  fund  in  ques- 
tion should  be  adjudicated  by  the  princi- 
ples of  the  common  law. 

McCorkle  v.  Herrman,  117  N.  Y.  297,  22 
N.  E.  948;  John  Mulstein  Co.  v.  New  York, 
213  N.  Y.  308,  107  N.  E.  653;  Hiverside 
Contracting  Co.  v.  New  York,  218  N.  Y. 
596,  113  N.  E.  664;  Van  Kannel  Revolving 
Door  Co.  T.  Astor,  119  App.  Div.  214,  104 


1124 


NEW  YORK  COURT  OF  APPEALS. 


N.  Y.  Supp.  653;  Tolkow  v.  Metropolitan 
L.  Ins.  Co.  73  Misc.  393,  133  N.  Y.  Supp. 
367;  Bates  v.  Salt  Springs  Nat.  Bank,  157 
N.  Y.  323,  61  N.  E.  1033;  Smith  v.  Texas 
&  P.  R.  Co.  —  Tex.  Civ.  App.  — ,  39  S.  W. 
969. 

Messrs.  Thompson  &  Fuller,  for  re- 
spondent National  Bridge  Works: 

The  assignments  from  the  Frick  Company 
to  the  bank,  not  having  been  filed  in  accord- 
ance with  §  15  of  the  Mechanic's  Lien  Law, 
are  invalid  and  unenforceable,  at  least  as 
against  National  Bridge  Works,  an  attach- 
ing creditor. 

McCorkle  v.  Herrman,  117  N.  Y.  297,  22 
N.  E.  948;  Herrmann  v.  New  York,  136  App. 
Div.  28.  120  N.  Y.  Supp.  146;  Uvalde  As- 
phalt Paving  Co.  v.  New  York,  191  N  Y. 
244,  84  N.  E.  83;  John  Mulstein  Co.  v.  New 
York,  213  N.  Y.  308,  107  N.  E.  651;  Barrett 
V.  John  V.  Schaefer,  Jr.  &  Co  162  App.  Div. 
62,  146  N.  Y.  Supp.  1056,  affirmed  in  217 
N.  Y.  722,  112  N.  E.  1054. 

Messrs.  Ijow,  Miller,  &  Low,  for  re- 
spondent Lindberg: 

The  alleged  assignments  are  invalid  as 
against  the  defendant  Lindberg  because  not 
filed  pursuant  to  §  15  of  the  Lien  Law. 

Harvey  v.  Brewer,  178  N.  Y.  7,  70  N.  E. 
73;  John  P.  Kane  Co.  v.  Kinney,  174  N.  Y. 
69,  66  N.  E.  619;  Barrett  v.  John  V.  Schaefer, 
Jr.  &  Co.  162  App.  Div.  52,  146  N.  Y.  Supp. 
1056,  affirmed  without  opinion  in  217  N.  Y. 
722,  112  N.  E.  1054;  Kelsey  Smith  &  Co. 
V.  Douglas,  165  App.  Div.  707,  151  N.  Y. 
Supp.  549;  Asphalt  Paving  &  Contracting 
Co.  V.  New  York,  218  N.  Y.  686,  113  N.  E. 
1050;  Van  Kannel  Revolving  Door  Co.  v. 
Astor,  119  App.  Div.  214,  104  N.  Y.  Supp. 
663;  Kenyon  v.  Walsh,  31  Misc.  634,  66 
N.  Y.  Supp.  35;  Tooker  v.  Arnoux,  76  N.  Y. 
397;  Weeks  v.  O'Brien,  141  N.  Y.  199,  36 
N.  E.  185;  Reining  v.  Buffalo,  102  N.  Y.  308, 
6  X.  E.  792. 

Hlscock,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  plaintiff  for 
the  purpose  of  procuring  a  determination 
of  opposing  claims  to  a  fund  produced  under 
a  building  contract.  While  various  other 
issues  between  the  parties  to  this  appeal 
were  litigated  upon  the  trial  and  are  dis- 
cussed upon  this  appeal,  we  are  all  agreed 
that,  after  the  reversal  by  the  appellate 
division  of  various  findings  made  by  the 
trial  court  and  upon  the  new  findings  made 
by  the  former  court,  there  only  remains  for 
our  consideration  one  question.  That  ques- 
tion is  the  one  whether  §  15  of  the  law  re- 
lating to  mechanics'  liens  (Consol.  Laws, 
chap.  33),  in  effect  providing  that  an  as- 
signment by  a  contractor  of  sums  of  money 
due  or  to  grow  due  upon  his  contract  shall 
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be  invalid  unless  filed  in  the  office  of  the 
clerk  of  the  county  where  the  real  property 
is  situated,  can  be  invoked  for  the  benefit  of 
one  having  a  judgment  against  the  contrac- 
tor for  damages  for  personal  injuries,  or  an 
attaching  creditor  of  such  contractor.  The 
courts  below  have  held  that  it  may  be  so  in- 
voked.   We  reach  a  different  conclusion. 

The  decisive  facts,  in  addition  to  merely 
formal  ones,  which  present  this  question, 
are  ae  follows: 

The  defendant  Frick  company  made  a  con- 
tract with  the  plaintiff  for  the  construction 
of  certain  improvement&  Before  completion 
of  this  contract  it  became  insolent  and  ie- 
faulted,  but  after  completion  of  the  con- 
tract at  its  expense  there  remained  due  to 
it  from  the  plaintiff  on  account  of  said  con- 
tract the  sum  of  about  $6,000,  and  which 
is  the  fund  in  dispute.  Before  any  default, 
this  company  made  an  agreement  with  the 
appellant  bank,  providing  for  the  advance- 
ment to  it  by  the  latter  of  moneys  with 
which  to  carry  on  its  business,  and  agreed 
that  from  time  to  time  it  would  assign  to 
the  bank  moneys  due  to  it  upon  contracts, 
as  security  for  the  payment  and  satisfaction 
of  said  loans.  The  bank  advanced  moneys, 
which  were  wholly  or  largely  used  in  carry- 
ing on  the  contract  here  involved,  and  sub- 
sequently, and  in  accordance  with  its  agree- 
ment, the  Frick  company  executed  to  the 
bank  assignments  of  moneys  due  under  said 
contract  sufficient  to  exhaust  the  entire  fund 
now  on  hand.  These  assignments  were  never 
filed  in  the  office  of  the  county  clerk. 

The  respondent  Lindberg  was  an  employee 
of  the  Frick  company,  and  subsequent  to 
the  execution  of  the  assignments  above  re- 
ferred to  he  recovered  a  judgment  against 
it  for  damages  for  personal  injuries  caused 
by  its  negligence,  on  which,  after  return  of 
execution  unsatisfied,  supplementary  pro- 
ceedings were  instituted. 

The  respondent  National  Bridge  Works 
furnished  supplies  to  the  Frick  company, 
which  were  used  to  some  extent  in  carry- 
ing on  the  contract  already  referred  to,  but 
it  took  notes  for  its  indebtedness,  and  after 
the  execution  of  the  assignments  to  appel- 
lant it  brought  action  upon  these  notes  and 
obtained  attachments  under  which  it  at- 
tempted to  secure  a  levy  and  lien  upon  the 
fluid  already  referred  to. 

The  section  under  which  respondents  urge 
that  appellant's  assignments,  because  not 
filed  in  the  clerk's  office,  were  invalid  as  to 
them,  is  §  15  of  the  Lien  Law  (Consol.  Laws, 
chap.  33),  which  reads  as  follows:  ''No  as- 
signment of  a  contract  .  .  .  or  of  the 
money  or  any  part  thereof  due  or  to  become 
due  tiierefor,  .  .  .  shall  be  valid,  until 
.  .  .  such  assignment  .  .  .  be  filed  in 
the  office  of  the  county  clerk  of  the  county 


EDISON  ELECTRIC  ILLUM.  CO.  v.  PEOPLE'S  NAT.  BANK. 


1125 


wherein  the  real  property    •    f    •    U  situftt- 
ed.    .    .     .*' 

Indisputably  the  assignments  to  appellant 
gave  rights  to  the  fund  in  question  which 
were  superior  to  any  acquired  by  respond- 
ents, unless  such  result  was  prevented  by 
the  statute  which  has  been  quoted. 

Neither  of  the  respondents  occupies  the 
position  of  a  laborer  or  materialman  hav- 
ing furnished  labor  or  materials  toward  the 
improvement  producing  the  fund  for  which 
any  lien  on  said  fund  exists  under  the  Lien 
Law.  Lindberg's  claim  could  never  have 
served  as  the  basis  for  such  a  lien,  and  while 
apparently  the  bridge  works  furnished  ma- 
terial for  which  it  might  have  had  a  lien, 
that  right  has  been  lost,  and  it  occupies 
the  position  of  an  ordinary  contract  creditor 
with  an  attachment.  Nevertheless,  if  the 
language  of  the  provision  in  question  were 
to  be  construed  and  interpreted  simply  by 
itself,  it  is  broad  enough  to  sustain  respond- 
ents' claim  that  it  protects  them;  for  there 
is  therein  no  specification  or  limitation  of 
the  persons  who  may  take  advantage  of  it 
and  defeat  an  assignment  as  invalid  because 
it  has  not  been  filed.  But  clearly  we  ought 
not  to  thus  interpret  this  clause  by  itself 
and  wholly  detached  from  the  statute  of 
which  it  is  a  portion.  We  ought  to  consider 
the  origin  and  purpose  of  the  entire  statute; 
and  especially  we  ought  to  consider  (if  they 
are  known  and  open  to  our  consideration) 
the  origin  and  purpose  of  the  particular 
provision  which  we  are  interpreting.  Peo- 
ple ex  rel.  Collins  v.  Spicer,  99  N.  Y.  225, 
233,  1  N.  £.  680;  People  ex  rel.  Earl  v.  Eng- 
land, 16  App.  Div.  97,  100,  45  N.  Y.  Supp. 
12;  Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  6.  457,  463,  36  L.  ed.  226, 
22U,  12  Sup.  Ct.  Rep.  511. 

There  is  no  doubt  about  the  origin  and 
general  purpose  of  the  statute  as  an  entire- 
ty. We  know  from  its  provisions,  from  what 
has  been  said  of  its  objects  in  many  opin- 
ions, and  from  the  title  of  the  comprehen- 
sive statute  predecessor  of  the  present  one, 
adopted  in  1885  (Laws  1885,  chap.  342), 
that  the  act  was  passed  for  the  protection 
of  laborers  and  matei'ialmen  who  had  con- 
tributed their  labor  and  materials  toward 
the  construction  of  some  improvement>  and 
to  give  them  a  lien  for  their  pay  upon  funds 
which  were  the  fruits  of  their  contributions. 
Not  even  these  persons  acquired  liens  un- 
less they  complied  with  certain  rules  in  per- 
fecting and  enforcing  the  same,  and  certain- 
ly the  general  purpose  of  the  statute  was 
not  to  protect  persons  who  became  possessed 
of  claims  in  tort  against  the  contractor,  or 
of  persons  who  occupied  the  position  of  or- 
dinary contract  creditors,  no  matter  how 
meritorious  these  classes  of  claims  might  be, 
and  no  matter  how  much  the  latter  might 
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have  contributed  to  the  improvement.  And 
we  may  go  even  further  in  this  line  of  con- 
sideration. Although  the  statute  wt^s  thus 
intended  to  and  did  afford  certain  protec- 
tion to  a  creditor  of  the  classes  specified,  by 
giving  a  lien  upon  moneys  due  under  the 
contract,  it  was  entirely  possible  that  he 
might  be,  and  in  fact  it  often  happened  that 
he  was,  defeated  in  his  attempts  to  pursue 
this  relief  through  prior  and  secret  assign- 
ments by  the  contractor  of  moneys  due  or  to 
grow  due  on  the  contract;  and  the  legisla- 
ture set  out  to  guard  against  this  particular 
danger.  Commencing  as  far  back  as  1896 
(Laws  1896,  chap.  915,  §  5),  there  was  a 
provision  which  finally  developed  into  the 
present  §  15,  which  has  been  quoted,  intend- 
ed to  prevent  this  defeat  of  the  meritorious 
claims  generally  provided  for  in  the  act  by 
a  requirement  that  assignments  of  moneys 
due  on  the  contract  should  be  made  public 
by  filing  them  and  punishing  the  failure 
thus  to  make  them  public  by  a  declaration 
of  invalidity.  In  Harvey  v.  Brewer,  178  N. 
Y.  6,  7,  70  N.  E.  74,  it  was  said  in  respect 
of  this  section:  ''This  section  is  supposed 
to  be  due  to  a  decision  of  this  court  in  Bates 
V.  Salt  Springs  Nat.  Bank,  157  N.  Y.  322, 
51  N.  E.  1033,  holding  that,  in  the  absence 
of  anything  to  the  contrary  in  the  contract, 
and  before  any  notice  of  mechanic's  lien  is 
filed,  the  contractor  may  assign  to  his  cred- 
itor in  payment  of  his  debt  the  whole  or 
any  portion  of  the  moneys  due  or  to  be- 
come due  under  the  contract,  and  the  as- 
signee acquires  a  preference  over  a  subse- 
quent lienor.  .  .  .  That  section  indicates 
that  the  legislature  was  of  the  opinion  that 
the  protection  of  the  laborers  and  material- 
men made  it  necessary  that  notice  of  an 
assignment  of  the  contract  or  the  moneys 
due  thereunder  or  some  part  thereof,  or  an 
order  drawn  by  a  contractor  upon  the  owner, 
ought  to  be  given  to  those  interested,  and 
BO  it  provided  that  such  an  assignment  or 
order  should  not  be  valid  'until  the  contract 
or  a  statement  containing  the  substance 
thereof,  and  such  assignment  or  a  copy  of 
each  or  a  copy  of  such  order,  be  filed'  in  the 
proper  county  clerk's  office." 

John  P.  Kane  Co.  v.  Kinney,  35  Misc.  1,  5, 
71  N.  Y.  Supp.  8,  affirmed  in  174  N.  Y.  69, 
66  N.  E.  619;  Brace  v.  Gloversville,  167  N. 
Y.  462,  456,  60  N.  E.  779;  Armstrong  v. 
Chisohn,  99  App.  Div.  465,  469,  91  N.  Y. 
Supp.  299;  Van  Kannel  Revolving  Door  Co. 
V.  Astor,  119  App.  Div.  214,  104  N.  Y.  Supp. 
653. 

It  thus  appears  that  the  legislature  adopt- 
ed a  statute  for  the  protection  of  certain 
classes  of  creditors,  which  do  not  include  the 
respondents,  and  that  they  inserted  there- 
in the  special  provision  under  consideration 
for  the  purpose  of  filling  a  gap  in  the  stat- 
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ute  and  for  the  purpose  of  preventing  the 
defeat  of  the  beneficial  purposes  secured  by 
other  provisions  of  the  statute  through  cer- 
tain definite  evils.  It  recognized  that  it 
was  useless  to  give  to  a  laborer  or  material- 
man the  right  to  file  a  lien  upon  a  fund  if 
the  contractor  could  defeat  all  practical 
benefits  of  this  right  by  making  a  secret 
assignment  of  the  fimd,  and  hence  the  re- 
quirement that  such  assignments  should  be 
filed.  During  all  of  this  process  it  is  be- 
yond dispute  that  the  general  purpose  of 
the  legislative  mind  was  to  protect  certain 
classes,  and  that  this  particular  clause  was 
passed  to  make  such  protection  more  per- 
fect. Keeping  this  in  mind,  and  construing 
the  language  of  §  15  in  the  light  of  the  gen- 
eral purpose  of  the  statute,  it  seems  to  us 
evident  that  the  language  rendering  assign- 
ments invalid  is  to  be  limited  by  the  pur- 
pose for  which  the  provision  was  adopted, 
and  that  it  should  be  held  to  relate  simply 
to  the  people  contemplated  by  the  statute, 
and  should  not  be  held  to  apply  for  the 
benefit  of  those,  like  the  present  respond- 
ents, who  were  not  in  the  mind  of  the  legis- 
lature at  all. 

We  think  that  this  view  is  sustained  by 
the  following  authorities:  Re  Meyer,  209 
N.  Y.  386,  L.R.A.1915C,  615,  103  N.  E.  713, 
Ann.  Cas.  1915A,  263;  Church  of  the  Holy 
Trinity  v.  United  States,  supra;  Lake  Shore 
k  M.  S.  R.  Co.  V.  Roach,  80  N.  Y.  339,  344 ; 
Delafield  v.  Brady,  108  N.  Y.  524,  529,  15 
N.  E.  428;  Riggs  v.  Palmer,  115  N.  Y.  506, 
509,  610,  5  L.R.A.  340,  12  Am.  St.  Rep.  819, 
22  N.  E.  188. 

In  the  Church  of  the  Holy  Trinity  Case 
it  was  contended  that  a  statute  made  a 
certain  act  a  misdemeanor,  and  it  was  said : 
"The  construction  invoked  cannot  be  accepted 
as  correct.  It  is  a  case  where  there  was  pre- 
sented a  definite  evil,  in  view  of  which  the 
legislature  used  general  terms  for  the  pur- 
pose of  reaching  all  phases  of  that  evil,  and 
thereafter,  unexpectedly,  it  is  developed 
that  the  general  language  thus  employed 
is  broad  enough  to  reach  cases  and  acts 
which  the  whole  history  and  life  of  the 
country  afiirm  could  not  have  been  inten- 
tionally legislated  against.  It  is  the  duty 
of  the  courts,  under  those  circumstances,  to 
say  that,  however  broad  the  language  of 
the  statute  may  be,  the  act,  although  within 
the  letter,  is  not  within  the  intention,  of  the 
legislature,  and  therefore  cannot  be  within 
the  statute." 

The  judgments  of  the  Special  Term  and 
Appellate  Division  should  be  reversed  in  so 
far  as  the  same  dismiss  appellant's  claim 
against  the  fund  herein  and  direct  payment 
therefrom  of  the  respective  claims  of  the 
respondents,  and  also  in  bo  far  as  they 
award  judgment  in  favor  of  said  respond- 
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ents  respectively  and  against  appellant  for 
the  sum  of  $79.06  and  $269.36  for  expenses 
of  the  reference. 

Judgment  is  further  granted  that  appel- 
lant's claims  herein  be  paid  from  the  balance 
of  said  fund  now  on  hand  in  priority  to  re- 
spondents' claims,  and  that  appellant  have 
costs  in  this  court  against  said  respondents, 
which  in  addition  shall  include  the  taxa- 
tion against  each  respondent  of  one  third  of 
the  disbursements  incurred  in  printing  the 
record  on  appeal  in  the  appellate  division. 

Collin,  Gardozo,  Pound,  Crane,  and 
Andrews,  J  J.,  concur  with  Hiscock,  Ch.  J. 

Mcliaughlin,  J.,  dissenting: 

I  had  occasion  to  consider  the  effect  of 
§  15  of  article  2  of  chapter  38,  Laws  of  1909, 
in  Williams  Engineering  &  Contracting  Co. 
V.  New  York,  175  App.  Div.  571,  162  N.  Y. 
Supp.  381.  Subsequent  investigation  has 
led  me  to  the  conclusion  that  the  construc- 
tion there  put  upon  the  section  is  the  correct 
one.  Chapter  38  of  the  Laws  of  1909  is  en- 
titled ''An  act  in  Relation  to  Liens,  Consti- 
tuting Chapter  33  of  the  Consolidated 
Laws."  The  act  contains  all  the  provisions 
of  the  laws  then  existing  relating  to  liens  on 
personal  property,  except  those  relating  to 
conditional  sales  of  goods  which  were  trans- 
ferred to  the  Personal  Property  Law  (Con- 
sol.  Laws,  chap.  41).  The  first  article  is  de- 
voted to  definitions,  the  second  to  mechanics' 
liens,  and  the  remaining  articles  to  other 
liens  and  the  enforcement  of  the  same. 

Section  15  comes  in  article  2,  relating  to 
mechanics'  liens.  It  provides  that  '*no 
assignment  of  a  contract  .  .  .  or  of  the 
money  or  any  part  thereof  due,  or  to  become 
due  therefor  .  .  .  shall  be  valid,  until 
.  .  .  such  assignment  ...  be  filed  in 
the  office  of  the  county  clerk  of  the  county 
wherein  the  real  property  ...  is  situat- 
ed ..  .  and  such  contract,  assignment 
or  order  shall  have  effect  and  be  enforceable 
from  the  time  of  such  filing." 

From  the  language  thus  used  it  is  difficult 
to  imagine  how  the  purpose  of  the  legisla- 
ture, in  enacting  the  section,  can  be  misun- 
derstod.  The  words,  "no  assignment,"  are 
so  comprehensive  and  so  clear  and  unambig- 
uous as  to  include  every  assignment  unless 
words  not  expressed  in  the  statute  are  read 
into  it.  But  it  is  suggested  that,  notwith- 
standing the  fact  that  the  language  used, 
if  taken  literally,  includes  all  assignments, 
nevertheless  that  is  not  what  the  legislature 
intended;  that  its  intent  was  to  protect  a 
certain  class  of  creditors  to  the  exclusion  of 
others. 

In  ascertaining  what  the  legislature  in- 
tended by  the  enactment,  the  words  used 
must  be  taken  in  their  ordinarv  and  usual 
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meaning;  and  if  a  doubt  arises  as  to  the 
sense  in  which  they  are  used,  then  such 
doubt  must  be  solved,  if  possible^  by  a  refer* 
ence  to  the  context  (Bristor  v.  Smith,  158 
N.  Y.  157,  53  N.  E.  42) ;  and  it  is  only  in 
case  the  intent  cannot  be  ascertained  in  this 
way  that  resort  may  be  had  to  the  occasion 
of  the  enactmeikit  and  to  the  policy  which 
prompted  it  (Palmer  v.  Van  Santvoord,  153 
N.  Y.  612,  38  L.R.A.  402,  47  N.  E.  915).  This 
atatute,  if  the  ordinary  meaning  be  accorded 
to  the  words  used,  is  plain,  and  there  is  no 
necessity  to  resort  either  to  the  general  con- 
text of  the  whole  article  or  to  the  occasion 
or  policy  which  prompted  the  enactment.  The 
evident  purpose  was  to  provide  against  se- 
cret transfers  of  an  interest  in  a  contract,  or 
the  mpney  due  or  to  grow  due  under  it,  and 
a  method  to  carry  out  and  make  effective 
this  purpose  is  provided. 

Every  assignment,  no  matter  for  what  pur- 
pose given,  in  order  to  be  valid  must  he  filed 
in  a  public  office,  to  the  end  that  anyone 
may  ascertain  just  what  the  interests  are 
and  by  whom  held.  The  protection  of  a  par- 
ticular class  of  lienors  was  not,  in  my  opin- 
ion, the  main  purpose  of  the  enactment.  It 
was  only  incidental.  The  main  purpose  was 
publicity,  and  no  one,  no  matter  who,  could 
be  injured  if  it  be  enforced  according  to  its 
letter  and  spirit.  Anyone  who  takes  an  as- 
signment, if  he  complies  with  the  section, 
is  fully  protected.  If  he  does  not  comply 
with  it,  then  he  takes  no  interest,  because 
the  assignment  cannot  be  enforced.  Title 
to  the  subject-matter  of  the  assignment  re- 
mains in  the  assignor,  and  as  such  may  be 
reached  by  a  diligent  creditor. 

It  may  be  that  in  some  cases  this  would 
work  a  hardship.  That  is  the  case  with  the 
•enforcement  of  nearly  every  statute,  but  in 
the  long  run  a  nearer  approach  to  justice 
will  be  reached  by  giving  to  the  words  used 
their  ordinary,  normal,  and  natural  mean- 
ing, rather  than  by  inserting  or  substitut- 
ing others  in  order  to  carry  out  what  one 
may  conjecture  the  legislature  intended. 

The  construction  for  which  I  contend  does 
not  require  reading  anything  into  the  stat- 
ute, and  for  the  obvious  reason  that  it  is 
perfectly  plain  upon  its  face.    If  a  change 


be  desired,  then  it  should  be  done  by  legis- 
lative enactment,  and  not  by  judicial  fiat. 
The  legislature  can  change  the  section  if  it 
sees  fit  to  do  so;  but  until  it  does  the  court 
will  have  performed  its  full  duty  by  enforc- 
ing it  according  to  the  language  used,  in- 
stead of  giving  a  different  effect  by  reading 
into  the  statute  words  not  there  to  be  found. 

The  view  for  which  I  contend  is  sustained 
by  Snyder,  Lien  Law  of  New  York,  6th  ed. 
p.  234;  Jensen,  Mechanic's  Lien  Law  of 
New  York,  p.  101;  Barrett  v.  John  V. 
Schaefer,  Jr.  &  Co.  162  App.  Div.  52,  146 
N.  Y.  Supp.  1056,  affirmed  in  217  N.  Y.  722, 
112  N.  E.  1064;  Van  Kannel  Revolving  Door 
Co.  V.  Astor,  119  App.  Div.  214,  217,  104 
N.  Y.  Supp.  653;  and  Harvey  v.  Brewer, 
178  N.  Y.  5,  7,  70  N.  E.  74.  In  the  latter 
case  this  court  said :  "So  if  what  was  done 
here  was  in  effect  either  an  absolute  or 
equitable  assignment  of  so  much  of  the 
fund  as  the  order  named,  it  would  come 
within  the  condemnation  of  §  15  of  the 
Lien  Law,  supra.  That  section  indicates 
that  the  legislature  was  of  the  opinion 
that  the  protection  of  the  laborers  and 
materialmen  made  it  necessary  that  no- 
tice of  an  assignment  of  a  contract  or 
the  money  due  thereunder  or  some  part 
thereof,  or  an  order  drawn  by  a  contractor 
upon  the  owner,  ought  to  be  given  to  those 
interested,  and  so  it  provided  that  such  an 
assignment  or  order  should  not  be  valid 
'until  the  contract  or  a  statement  contain- 
ing the  substance  thereof,  and  such  assign- 
ment or  a  copy  of  each  or  a  copy  of  such 
order,  be  filed*  in  the  proper  county  clerk's 
office." 

The  assignments  in  the  present  case  from 
the  Frick  company  to  the  appellant  bank 
never  were  filed  in  the  office  of  the  county 
clerk  where  the  real  property  which  was 
being  improved  was  situate,  and  for  that 
reason,  as  I  read  the  statute,  the  same  are 
invalid  and  unenforceable. 

I  am  therefore  unable  to  concur  in  the 
prevailing  opinion  in  so  far  as  it  holds  that 
such  assignments  are  valid,  and  to  that  ex- 
tent I  dissent  from  the  decision  about  to  be 
made. 


Annotation — ^Who  may  take  advantage  of  faOure  to  file  assignment  of  a 

buQding  contract  or  of  the  money  due  thereunder. 


Edisok  Electric  Illuminating  Co.  v. 
People's  Nat.  Baxk^  ante,  1123,  seems 
to  be  a  case  of  first  impression.  In 
Van  Kannel  Revolving  Door  Co.  v.  Astor 
(1907)  119  App.  Div.  214,  104  N.  Y. 
Supp.  653,  however,  the  court,  in  holding 
a  mechanics'  lien  superior  to  a  prior  un- 
L.R.A.1917F. 


filed  assignment,  said:  'These  equitable 
assignments,  as  against  everyone  other 
than  lienors,  would  be  valid.  But  when 
we  concede  that  there  was  an  equitable 
assignment  'of  the  money  or  any  part 
thereof  due  or  to  become  due  therefor,' 
we  bring  the  case  within  the  letter  and 
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spirit  of  the  section  of  the  statute  above 
quoted,  and  which  was  intended  to  pro- 
tect the  rights  of  subcontractors  and 
materialmen  in  the  funds  in  the  hands 
of  the  owner  or  contractor  at  the  time 
of  filing  the  lien,  unless  record  notice  of 
the  existence  of  such  assignment  was 
given." 

It  was  held  in  Armstrong  v.  Chisolm 
(1904)  99  App.  Div.  465,  91  N.  Y.  Supp. 
299,  that  an  equitable  assignment  by  a 


contractor  to  his  subcontractor  would  be 
superior  to  a  subsequent  assignment  by 
the  contractor  for  the  benefit  of  cred- 
itors, filed  before  the  equitable  assign- 
ment was  filed. 

For  garnishment  of  money  due  or  to 
become  due  on  a  contract  the  proceeds 
of  which  have  been  assigned  by  the 
debtor  prior  to  the  garnishment,  see  the 
note  to  Hall  v.  Kansas  City  Terra  Cotta 
Co.  L.R.A.1916D,  365.  B.  B.  B. 


UNITED  STATES  SUPREME  COURT. 

NORFOLK  SOUTHERN  RAILROAD  COM- 
PANY,  Plff.  in  Err., 

V. 

W.  C.  CHATMAN. 

(244  U.  S.  276,  61  L.  ed.  1131,  37  Sup.  Ct. 

Rep.  499.) 

Carrier  ^  caretaker  as  passenger  ^  lia- 
bility. 

1.  A  person  in  charge  of  an  interstate 
ahipment  of  live  stock,  traveling  on  a 
freight  train  upon  a  pass  issued  pursuant 
to  the  terms  of  the  contract  of  shipment,  as 
permitted  by  the  Act  of  June  29, 1906,  which 
excepts  necessary  caretakers  of  live  stock 
from  the  prohibition  against  the  issuance  of 
any  "interstate  free  pass,"  must  be  regarded 
as  a  passenger  for  hire,  to  whom  the  carrier 
must  respond  in  damages  in  case  of  his  in- 
jury through  the  carrier's  negligence,  not- 
withstanding a  stipulation  in  the  contract 
purporting  to  release  the  carrier  from  all 
liability  for  any  personal  injury  which  he 
may  sustain. 

For  other  ctisea,  see  Carriers,  II.  c>  2;  II,  e, 
m,  6,  in  Dig,  1-52  N.  8, 

Estoppel    ^    ure^ing    inconsistent    de- 
fenses. 

2.  A  connecting  carrier  defending  a  per- 
sonal-injury action  under  a  release  from  lia- 
bility contained  in  a  contract  of  carriage 
issued  as  required  by  the  Act  of  June  29, 
1906,  pursuant  to  the  published  tariffs  of 
the  initial  carrier,  will  not  be  heard  in  the 
courts  to  urge  the  inconsistent  defense  that 
its  own  tariff  made  unlawful  this  contract 
on  which  it  relies. 

For  other  cases,  see  Estoppel,  III.  /,  i,  tti 
Dig,  1-52  N,  8, 

Carriers  —  free  transportation  ^  care- 
takers. 

3.  A  notice  to  shippers  that  return  passes 
to  caretakers  of  live  stock  will  not  be  al- 
lowed is  all  that  can  be  claimed  for  a  pro- 
vision in  a  carrier's  published  tariff  that 
"free  or  reduced   transportation   shall   not 


be  issued  for  shippers  or  caretakers  in 
charge  of  live-stock  shipments,  whether  car- 
loads or  less,  and  such  shippers  or  care- 
takers shall  pay  full  fare  returning."  Such 
provision  implies  that  passes  will  be  issued 
by  t)ie  carrier  to  the  destination  of  the  ship- 
ment. 

For  other  cases,  see  Carriers,  II.  tn,  S,_  im 
Dig.  1-52  N,  8. 

Same  ^  published  rates  ^  separate  rate 
for  carriage  of  caretaker. 

4.  Tlie  failure  of  the  published  tariffs  of 
a  carrier  to  make  a  separate  rate,  payable 
in  money,  for  the  carriage  of  a  caretaker 
of  an  interstate  shipment  of  live  stock,  or 
to  state  separately  how  much  of  the  pub- 
lished rate  for  which  the  carrier  is  to  trans- 
Sort  the  live  stock  and  their  caretaker  to 
estlnation  is  to  be  treated  as  payment  for 
the  transportation  of  the  stock  and  how 
much  for  the  carriage  of  the  caretaker, 
does  not  make  the  latter's  presence  on  a 
freight  train  in  charge  of  the  shipment  un- 
lawful, so  as  to  defeat  his  right  to  recover 
damages  in  case  of  injury  through  the  car- 
rier's negligence,  since,  by  the  Act  of  Feb- 
ruary 4,  1887,  as  amended  by  tiie  Acts  of 
June  29,  1906,  June  18,  1910,  and  August 
24,  1912,  the  determining  and  prescribing 
of  the  form  in  which  tariff  schedules  shall 
be  prepared  and  arranged  is  committed  to 
the  Interstate  Commerce  Commission,  this 
obviously  being  an  administrative  function 
with  which  the  courts  will  not  interfere  in 
advance  of  a  prior  application  to  the  Com- 
mission. 

For  other  cases,  see  Carriers,  IV,  o,  1,  4m 
Dig,  1-52  N.  8. 

(May  21,  1917.) 

I?  RROR  to  the  United  States  Circuit  Court 
!i  of  Appeals  for  the  Fourth  Circuit  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  the  Eastern  District 
of  North  Carolina  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for 
personal  injuries.    Affirmed. 

The  facts  are  stated  in  the  opinion. 


Note.  ^  The  general  question  as  to  the 
right  of  a  carrier  to  limit  its  liability  to  a 
drover  or  caretaker  accompanyins:  a  ship- 
ment is  discussed  in  the  note  to  Buckley  v. 
Bangor  &  A.  R.  Co.  L.R.A.1916A,  623. 
L.K.A.1917F. 


Generally  as  to  the  duty  of  a  carrier  to 
a  caretaker  accompanying' shipment  of  live 
stock,  see  notes  to  Muldoon  v.  Seattle  City 
R.  Co.  22  L.R.A.  794,  and  Otto  v,  Chicago, 
B.  &  Q.  R.  Co.  31  L.R.A.(N.S.)  632. 
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Messrs.  C.  M.  Bain,  Jolin  H.  Small,  W. 
B.  Rodman,  and  J.  Kenyon  Wilson,  for 

plaintiff  in  error: 

All  passes  under  the  Hepburn  Act  are 
free  passes* 

Charleston  *  W.  C,  R.  Co.  v.  Thomp- 
BOB,  234  U.  S.  576,  58  L.  ed.  1476,  34  Sup. 
Ct.  Rep.  964. 

If  the  pass  was  free  under  the  statute, 
there  is  no  question  of  the  validity  of  its 
stipulations. 

Northern  P.  R.  Co.  t.  Adams,  192  U.  S. 
440,  48  L.  ed.  513,  24  Sup.  Ct.  Rep.  408; 
Boering  y.  Chesapeake  Beach  R.  Co.  193  U. 
S.  442,  48  L.  ed.  742,  24  Sup.  Ct.  Rep.  515 ; 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Voigt,  176 
U.  S.  498,  44  L.  ed.  560,  20  Sup.  Ct.  Rep. 
385;  Robinson  T.  Baltimore  &  0.  R.  Co.  237 
U.  S.  84,  59  L.  ed.  849,  35  Sup.  Ct.  Rep. 
491,  8  N.  C.  C.  A.  1. 

A  carrier  engaged  in  the  transportation 
of  passengers  and  property  in  interstate 
commerce  is  forbidden  to  receive  as  pay- 
ment for  an  interstate  journey  anything 
other  than  money. 

Louisville  &  N.  R.  Co.  v.  Mottley,  219  U. 
S.  467,  55  L.  ed.  297,  34  L.R.A.(N.S.)  671, 
31  Sup.  Ct.  Rep.  265;  Chicago,  I.  &  L.  R. 
Co.  V.  United  States,  219  U.  S.  486,  65  L. 
ed.  305,  31  Sup.  Ct.  Rep.  272;  American 
Exp.  Co.  V.  United  States,  212  U.  S.  622, 
53  L.  ed.  635,  29  Sup.  Ct.  Rep.  315;  United 
States  V.  Hocking  Valley  R.  Co.  194  Fed. 
234;  State  v.  Union  P.  R.  Co.  87  Neb.  29, 
31  L.R.A.(N.S.)   657,  126  N.  W.  859. 

The  carrier  must  give  notice  in  the  tariff 
of  free  cartage,  lighterage,  ferriage,  or  any 
other  accessorial  service  that  will  be  fur- 
nished, as  well  as  of  any  allowance  that 
will  be  made  to  shippers  who  furnish  trans- 
portation facilities  or  service. 

United  States  v.  Chicago  &  A.  R.  Co.  148 
Fed.  646,  26  L.R.A.(N.S.)  551,  84  C.  C.  A. 
324,  156  Fed.  558,  212  U.  S.  563,  53  L.  ed. 
653,  29  Sup.  Ct.  Rep.  689;  Victor  Fuel  Co. 
V.  Atchison,  T.  &  S.  F.  R.  Co.  14  Inters. 
Com.  Rep.  120;  Mitchell  Coal  &  Coke  Co. 
V.  Pennsylvania  R.  Co.  230  U.  S.  247,  260, 
57  L.  ed.  1472,  1478,  33  Sup.  Ct.  Rep.  916. 

In  this  case  Chatman  obtained  an  advan- 
tage other  than  that  afforded  others,  and 
also  obtained  a  privilege  that  was  not  speci- 
fied in  the  tariff,  but,  to  the  contrary,  such 
privilege  was  absolutely  prohibited. 

Chicago  &  A.  R.  Co.  v.  Kirby,  225  U.  S, 
155,  162,  56  L.  ed.  1033,  1037,  32  Sup.  Ct. 
Rep.  648,  Ann.  Cas.  1914A,  501. 

Conditions  in  tariff  are  conclusive  against 
all. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  Robinson, 
«33  U.  S.  173,  58  L.  ed.  901,  34  Sup.  Ct. 
Rep.  558. 

Chatman  is  not  entitled  to  recover  for 
'L.R.A.1917P. 


injuries  sustained  while  riding  on  the  train 
in  violation  of  law. 

Southern  R.  Co.  v.  Wileox,  99  Va.  394, 
39  S.  £.  144;  Louisville  &  N.  R.  Co.  v.  Mott- 
ley, 219  U.  S.  467,  483,  55  L.  ed.  297,  304, 
34  L.R.A.(N.S.)  671,  31  Sup.  Ct  Rep.  265; 
Mayes  v.  Cherokee  Strip  Live  Stock  Asso. 
58  Kan.  712,  51  Pac.  215;  Melody  v.  Great 
Northern  R.  Co.  25  S.  D.  606,  30  L.R.A. 
(N.S.)  668,  127  N.  W.  543,  Ann.  Cas. 
1912C,  727;  Duncan  t.  Maine  C.  R.  Co.  113 
Fed.  608 ;  Illinois  C.  R.  Co.  v.  Messina,  240 
U.  S.  395,  60  L.  ed.  709,  36  Sup.  Ct.  Rep. 
368;  Vassor  v.  Atlantic  Coaat  Line  R.  Co. 
142  N.  C.  68,  7  L.R.A.(N.S.)  950,  54  S.  E. 
849,  9  Ann.  Cas.  535;  Baltimore  &  0.  R.  Co. 
v.-Hamberger,  155  Fed.  849;  Miller  v.  Am- 
mon,  145  U.  S.  421,  36  L.  ed.  759,  12  Sup. 
Ct.  Rep.  884;  Pullman's  Palace  Car  Co.  v. 
Central  Transp.  Co.  171  U.  S.  148,  43  L.  ed. 
108,  18  Sup.  Ct.  Rep.  808;  Oscanyan  v.  Win- 
chester Repeating  Arms  Co.  103  U.  S.  261, 
26  L.  ed.  539. 

Messrs.  Charles  Whedbee  and  P.  W. 
McMullan,  for  defendant  in  error: 

One  who  is  traveling  upon  what  is  known 
as  a  drovers'  pass  is  a  passenger  for  hire. 

Buckley  v.  Bangor  &  A.  R.  Co.  113  Me. 
164,  L.R.A.1916A,  617,  93  Atl.  65;  Willcox 
T.  Erie  R.  Co.  162  App.  Div.  64,  147  N.  Y. 
Supp.  360;  New  York  C.  R.  Co.  v.  Lock- 
wood,  17  Wall.  357,  21  L.  ed.  627,  10  Am. 
Neg.  Cas.  624;  Chicago,  M.  &  St  P.  R.  Co. 
V.  Solan,  169  U.  S.  133,  42  L.  ed.  688,  18 
Sup.  Ct.  Rep.  289;  Adams  Exp.  Co.  v.  Cron- 
inger,  226  U.  S.  491,  57  L.  ed.  314,  44  L.R.A. 
(N.S.)  257,  33  Sup.  Ct.  Rep.  148. 

Mr.  Justice  Clarke  delivered  the  opinion 
of  the  court: 

The^judgment  obtained  in  this  case  by  the 
plaint!^,  W.  C.  Chatman,  in  the  district 
court,  and  affirmed  by  the  circuit  court  of 
appeals  for  the  fourth  circuit,  is  here  for 
review  on  writ  of  error. 

On  December  1,  1911,  the  plaintiff  below 
(hereinafter  designated  as  the  plaintiff)  de- 
livered to  the  Pennsylvania  Railroad  Com- 
pany at  Jersey  City  a  carload  of  horses  to 
be  carried  to  Hertford,  North  Carolina,  and 
was  tendered  by  an  agent  of  the  company 
for  his  signature  the  customary  "uniform 
live-stock  contract"  of  the  Pennsylvania 
Company,  the  essential  provisions  of  which 
are  printed  in  the  margin.! 

This  contract  was  retained  by  the  com- 
pany, but  from  it  was  detached  a  "coupon" 

1  The  provisions  of  the  contract  essential 
to  be  considered  are,  in  substance,  that  the 
company  had  received  from  Chatman  "a  car- 
load of  horses  for  transportation  to  Port 
Norfolk  for  Hertford,  North  Carolina,  "with 
W.  C.  Chatman  in  charge;"  and  that  it  was 
received  by  the  Pennsylvania  Company  "for 
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which  was  given  to  Chatman,  containing  in 
substance  an  acknowledgment  that  he  had 
delivered  live  stock  of  the  kind  and  nature 
therein  described,  consigned  to  W.  C.  Chat- 
man,  destination  Port  Norfolk,  Virginia, 
for  Hertford,  North  Carolina,  **W.  C.  Chat- 
man,  man  in  charge."  Without  other  pass 
or  ticket  than  tliis  "coupon,"  and  without 
other  payment  than  the  published  tariff  on 
the  carload  of  stock,  the  Pennsylvania  Rail- 
road Company  carried  the  plaintiff,  with 
his  carload  of  horses,  on  a  freight  train  to 
Norfolk,  Virginia,  where  the  car  was  de- 
livered to  and  accepted  by  the  defendant 
company  for  transportation  to  its  destina- 
tion. 

The  plaintiff  testifies  that  defendant's  con- 
ductor saw  him  and  knew  he  was  on  the  car 
up  to  the  time  the  accident  complained  of 
occurred. 

The  car  in  which  the  horses  and  the  plain- 
tiff were  being  carried  was  derailed  on  de- 
fendant's line,  and  the  plaintiff,  being  in- 
jured, sued  for  damages  and  secured  the 
judgment  which  we  have  before  us. 

The  negligence  of  the  defendant  is  not 
disputed. 

On  this  record  the  defendant  claims  two 
defenses,  the  first  of  which  is: 

That  the  plaintiff  is  not  entitled  to  re- 
cover, because  when  injured,  he  was  travel- 
ing on  a  free  pass  issued  pursuant  to  the 
terms  of  the  live-stock  contract  in  which  he 
had  released  the  carriers  from  all  liability 
for  any  personal  injury  which  he  might 
sustain,  thus  bringing  his  claim  within  the 
authority  of  Northern  P.  R.  Co.  v.  Adams, 
192  U.  S.  440,  48  L.  ed.  513,  24  Sup.  Ct. 
Rep.  408. 


In  New  York  C.  R.  Co.  t.  Lockwood,  17 
Wall.  357,  384,  21  L.  ed.  627,  641,  it  was 
decided  that  a  person  traveling  on  a  ''drov- 
er's pass,"  issued  upon  a  live-stock  con- 
tract precisely  similar  in  its  terms  to  that 
which  we  have  in  this  case,  was  a  pas- 
senger for  hire,  and  that  a  release  froin 
liability  for  injuries  caused  by  the  carrier's 
negligence  was  void  because  a  common  car- 
rier cannot  lawfully  stipulate  for  such  ex- 
emption. 

This  decision  was  rendered  in  1873,  and 
has  been  frequently  approved:  Grand  Trunk 
R.  Co.  v.  Stevens,  95  U.  S.  655,  24  L.  ed. 
536,  10  Am.  Neg.  Cas.  638;  Liverpool  A,  G. 
W.  Steam  Co.  v.  Phenix  Ins.  Co.  (The 
Montana),  129  U.  S.  397,  32  L.  ed.  788,  9 
Sup.  Ct.  Rep.  469;  Baltimore  &  O.  S.  W. 
R.  Co.  V.  Voigt,  176  U.  S.  498,  505,  44  L. 
ed.  560,  664,  20  Sup.  Ct.  Rep.  385;  Santa 
Fe,  P.  &  P.  R.  Co.  V.  Grant  Bros.  Constr. 
Co.  228  U.  S.  177,  184,  67  L.  ed.  787,  791, 
33  Sup.  Ct.  Rep.  474;  George  N.  Pierce  Co. 
V.  Wells,  F.  &  Co.  236  U.  S.  278,  283,  59  L. 
ed.  676,  681,  35  Sup.  Ct.  Rep.  361.  This 
court  continues  of  the  opinion  expressed  by 
it  in  1899,  in  Baltimore  &  O.  S.  W.  R.  Co. 
V.  Voigt,  176  U.  S.  498,  505,  44  L.  ed.  560, 
564,  20  Sup.  Ct.  Rep.  385,  that  the  Lockwood 
Case  "must  be  regarded  as  establishing  a 
settled  rule  of  policy." 

But  the  plaintiff  in  error  claims  that  this 
rule  is  no  longer  applicable  to  such  a  case 
as  this  we  are  considering,  for  the  reason 
that,  while  the  plaintiff,  as  the  shipper  of 
the  stock,  was  within  the  exception  of  §  1 
of  the  amendment  to  the  Act  ''to  Regulate 
Commerce"  of  June  29,  1906  (34  Stat,  at 
U    684,   chap.    3591,    Comp.    Stat.    1916,    § 


itself  and  on  behalf  of  connecting  carriers 
for  transportation  subject  to  the  official 
tariffs,  classifications  and  rules  of  said  com- 
pany;" and  "that  the  said  shipper  is  at 
his  own  sole  risk  and  expense  to  load  and 
take  care  of  and  feed  and  water  said  stock 
whilst  being  transported  .  .  .  and  nei- 
ther said  carrier  nor  any  connecting  car- 
rier is  to  be  under  any  liability  or  duty 
with  reference  thereto,  except  in  the  actual 
transportation  of  the  same  .     .     and 

that  the  shipper  shall  see  that  all  doors  and 
openings  in  said  car  or  cars  are  at  all 
times  BO  closed  and  fastened  as  to  prevent 
the  escape  therefrom  of  any  of  the  said 
stock."  It  further  provided  that,  in  con- 
sideration of  the  premises  and  of  the  car- 
riage of  a  person  or  persons  in  charge  of 
said  stock  upon  a  freight  train  of  said  car- 
rier or  its  connecting  carriers  without 
charge,  other  than  the  sum  paid  or  to  be 
paid  for  the  transportation  of  the  live  stock 
in  his  or  her  charge,  that  the  said  shipper 
shall  and  will  indemnify  and  save  harmless 
said  carrier  and  every  connecting  caitier 
from  all  claims  and  liabilities  of  every  kind, 
bv  reason  of  personal  injury  sustained  by 
the  person  in  charge  of  said  stock,  whether 
L.R.A.1917F. 


the  same  be  caused  by  the  negligence  of  said 
carrier  or  any  connecting  carrier,  or  other- 
wise. 

There  was  printed  upon  this  contract,  as 
a  part  of  it,  the  following: 

"Release  for  Man  or  Men  in  Charge. 

"In  consideration  of  the  carriage  of  the 
undersigned  upon  a  freight  train  of  the  car- 
rier  or  carriers  named  in  the  within  con- 
tract without  charge,  other  than  the  sum 
paid  or  to  be  paid  for  the  carriage  upon  said 
freight  train  of  the  live  stock  mentioned  in 
said  contract,  of  which  live  stock  .  .  . 
in  charge,  the  undersigned  does  hereby 
voluntarily  assume  all  risks  of  accidents  or 
damage  to  his  person  or  property,  and  does 
hereby  release  and  discharge  the  said  car- 
rier or  carriers  from  every  and  all  claims, 
liabilities  and  demands  of  every  kind,  na- 
ture and  description  for  or  on  account  of 
any  personal  injury  or  damage  of  any  kind 
sustained  by  the  undersigned  so  in  charge 
of  said  stock,  whether  the  same  be  caused 
by  the  negligence  of  the  said  carrier  or  car- 
riers or  any  of  its  or  their  employees,  or 
otherwise. 

"(Signature  of  man  in  charge) 

"W.  C.  Chatman.'' 
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85G3),  prohibiting  the  issuance  of  any  "in- 
terstate ,  .  .  free  pass  .  .  .  except 
.  .  .  to  necessary  caretakers  of  live  stocky 
poultry,  and  fruit,"  yet  this  exception  per- 
mitted him  to  travel  free  of  charge  upon 
a  "free  pass  or  free  transportation,"  and 
not  as  a  passenger  for  hire  on  a  free  pass, 
which  would  be  a  contradiction  in  terms. 

The  Lockwood  Case  shows  tliat  live-stock 
contracts  such  as  we  have  here,  providing 
for  the  transportation  of  caretakers  of  stock 
on  free  passes,  were  in  use  by  cawiers  as 
early  as  1859  (17  Wall.  357,  365),  and  that 
they  have  continued  in  use  up  to  this  time 
is  apparent  from  the  decisions  hereinbefore 
cited,  from  the  case  at  bar,  and  from  many 
recently  reported  cases.  Tripp  v.  Michigan 
C.  R.  Co.  L.R.A.— ,  — ,  161  C.  C.  A.  385, 
238  Fed.  449.  Notwithstanding  the  fact,  as 
we  have  seen,  that  such  transportation  has 
been  declared  by  a  long  line  of  decisions 
not  to  be  ''free''  in  the  popular  sense,  but 
to  be  transportation  for  hire,  with  all  of 
the  legal  incidents  of  paid  transportation, 
the  carriers  of  the  coimtry  have  continued 
to  issue  it  and  to  designate  it  as  ''free." 

With  this  legal  and  commercial  history 
before  us  we  must  conclude  that  the  desig- 
nation "free  pass,"  as  applied  to  transpor- 
tation issued  or  given  by  railroad  companies 
to  shippers  and  caretakers  of  stock,  had 
acquired  a  definite  and  well-known  meaning, 
sanctioned  by  the  decisions  of  this  court 
and  widely  by  the  decisions  of  the  courts  of 
the  various  states,  long  prior  to  the  enact- 
ment of  June  29,  1906,  and  that,  therefore, 
Congress  must  be  presumed  to  have  used 
the  designation  "free  pass"  in  the  sense 
given  to  it  by  this  judicial  determination 
when,  in  §  1  of  that  act,  by  specific  excep- 
tion, it  permitted  the  continuance  of  the 
then  long  established  custom  of  issuing  free 
transportation  or  passes  to  shippers  or  care- 
takers of  live  stock.  Kepner  v.  United 
States,  195  U.  S.  100,  49  L.  ed.  114,  24  Sup. 
Ct.  Rep.  797,  1  Ann.  Cas.  655;  Lawder  v. 
Stone,  187  U.  S.  281,  293,  47  L.  ed.  178, 
183,  23  Sup.  Ct.  Rep.  79;  Sutherland,  Stat. 
Constr.  §  333. 

It  results  that  the  "settled  rule  of  policy" 
established  by  the  Xx>ckwood  Case,  and  the 
decisions  following  it,  must  be  considered 
unmodified  by  the  Act  to  Regulate  Com- 
merce; that  the  plaintiff  in  charge  of  his 
stock,  traveling  upon  a  pass  permitted  to 
be  issued  by  that  act,  was  a  passenger  for 
hire,  and  that  defendant's  first  claim  must 
therefore  be  denied. 

The  claim  of  the  defendant  that  the  plain- 
tiff was  unlawfully  upon  its  train  because 
its  published  tariff  did  not  allow  the  issu- 
ing of  such  a  pass  as  that  which  the  plain- 
tiff was  using  when  injured  is  without 
merit. 
IL.R.A.1917F. 


The  extract  from  the  defendant's  tariff, 
relied  upon  to  sustain  this  claim,  reads: 

"Free  or  reduced  transportation  shall  not 
be  issued  for  shippers  or  caretakers  in 
charge  of  live-stock  shipments,  whether  car- 
loads or  less,  and  such  shippers  or  care- 
takers shall  pay  full  fare  returning." 

It  is  sufficient  answer  to  this  claim  to 
say  that  the  railroad  company  is  here  de- 
fending under  the  release  from  liability  con- 
tained in  a  contract  of  carriage  issued  as 
required  by  law  ( §  7  of  the  Act  of  June  29, 
1906,  34  Stat,  at  L.  595,  chap.  3501),  pur- 
suant to  the  published  tariffs  of  its  con- 
1  necting,  the  initial,  carrier,  the  Pennsylva- 
nia Railroad  Company,  and  it  will  not  l^e 
heard  in  the  courts  to  urge  the  inconsistent 
defense  that  its  own  tariff  made  unlawful 
this  contract  on  which,  in  the  alternative, 
it  relies. 

To  this  we  add  that  passes  for  caretakers, 
not  only  to  destination,  but  returning  to 
point  of  shipmenti  were  formerly  general 
(Cleveland,  P.  &  A.  R.  Co.  v.  Curran,  19 
Ohio  St.  1,  2  Am.  Rep.  362),  and  in  some 
parts  of  the  country  are  still  issued  (Kirk- 
endall  v.  Union  P.  R.  Co.  118  C.  C.  A. 
383,  200  Fed.  197,  200),  and  that,  in  our 
opinion,  the  language  of  the  notice  quoted, 
while  obscurely  worded,  implies  that  such 
passes  will  be  issued  by  the  defendant  tp 
destination  of  the  shipment,  and  was  in- 
tended as  notice  to  shippers  that  return 
passes  would  not  be  allowed.  The  meaning 
now  claimed  for  this  notice  would  have  been 
unmistakably  expressed  without  the  final 
clause,  "and  such  shippers  or  caretakers 
shall  pay  full  fare  returning.**  Why  "re- 
turning" if  full  fare  were  also  to  be  paid 
"going?"  Tariffs  must  not  be  made  cun- 
ningly devised  nets  in  which  to  entangle 
unsuspicious  or  inexperienced  shippers. 

The  second  defense  of  the  railroad  com* 
pany  is  in  the  alternative,  and  must  be  con- 
sidered because  its  first  defense  has  failed. 

This  claim  is  that,  under  the  Interstate 
Commerce  Law,  payment  for  the  transpor- 
tation of  passengers  for  hire  could  be  made 
only  in  money,  and  at  a  rate  stated  in  a 
tariff  filed  and  published  in  the  manner  re- 
quired by  law;  that  no  separate  payment 
for  plaintiff's  transportation  was  made  in 
money,  and  the  consideration  for  it  must 
be  found,  if  at  all,  incorporated  in  the  rate 
charged  for  the  stock,  or  in  the  service 
which  he  was  to  render  in  caring  for  it  in 
transit;  and  that,  as  neither  of  these  was 
separately  stated  in  any  filed  and  published 
tariff,  the  plaintiff's  presence  upon  the  car 
was  unlawful  and  he  should  not  recover  for 
injuries  sustained. 

In  the  consideration  of  this  second  claim 
of  the  defendant  these  facts,  appearing  of 
record,  are  decisive:     The  defendant  relies 
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for  its  defense  upon  the  terms  of  the  live- 
stock contract  entered  into  between  its  con- 
necting carrier,  the  Pennsylvania  Company, 
and  the  plaintiff;  and,  averring  in  its  an- 
swer that  it  received  the  shipment  of  horses 
"in  accordance  with  the  terms  of  said  con- 
tract," it  claims  immunity  from  liability 
for  damages  to  the  plaintiff  under  the  decla- 
ration of  that  contract  that:  "In  considera- 
tion of  the  carriage  of  the  undersigned 
(plaintiff)  upon  a  freight  train  of  the  car- 
rier or  carriers  named  in  the  contract  with- 
out charge  other  than  the  sum  paid  or  to 
be  paid  for  the  carriage  ...  of  the  live 
stock  .  .  .  the  plaintiff  assumed  the  risk 
of  accident  and  released  said  carrier  or 
carriers  from  all  liability  to  him  for  any 
injury  which  he  might  sustain." 

While  the  record  is  not  as  clear  as  could 
be  wished,  the  excerpts  which  it  contains 
from  the  filed  tariffs  of  the  Pennsylvania 
Company  and  the  live-stock  contract,  both 
introduced  in  evidence  by  the  defendant, 
justify  the  conclusion,  certainly  as  against 
the  defendant,  that  the  contract  was  a  part 
of  the  tariffs  of  the  Pennsylvania  Company, 
filed  and  published  according  to  law,  and 
that  the  defendant  is  bound  by  its  terms. 

Treating  this  live-stock  contract  as  a  part 
of  the  lawfully  published  tariffs  of  the 
Pennsylvania  Company,  under  which  the 
contract  for  the  carriage  of  the  plaintiff 
was  made,  and  by  which  the  defendant  con- 
fesses itself  bound,  it  is  clear  that  such 
tariffs  show  the  two  carriers  declaring  that, 
for  the  published  rate,  payable  in  money, 
the  plaintiff's  carload  of  stock  and  the  plain- 
tiff himself,  as  a  caretaker,  would  be  car- 
ried on  freight  trains  from  Jersey  City  to 
the  North  Carolina  destination;  and,  as 
we  have  seen,  the  law  declares  that  a  care- 
taker 80  carried  is  a  passenger  for  hire, 
against  whom  the  release  of  liability  on 
which  the  defendant  relies  must  be  treated 
as  unreasonable  and  void. 

The  objection  that  the  published  tariff  of 
the  Pennsylvania  Company  did  not  specify 
how  much  of  the  stipulated  payment  by 
the  plaintiff  should  be  treated  as  payment 
for  the  transportation  of  the  stock,  and  how 
much  for  the  transportation  of  the  care- 
taker, and  that  the  payment  for  the  carriage 
of  the  plaintiff  was  not  separately  stated  in 
a  passenger  tariff,  cannot  be  considered  in 
this  case,  for  the  reason  that  the  Act  to 
Regulate  Commerce  (§  6,  as  amended  June 
29,  1906,  June  18,  1910  [38  Stat,  at  L. 
548,  chap.  309,  §  9],  and  August  24,  1912 
[37  Stat,  at  L.  568,  chap.  390,  §  11,  Comp. 
Stat.  1916,  §  8569] )  commits  to  the  Inter- 
state Commerce  Commission  the  determin- 
ing and  prescribing  of  the  form  in  which 
tariff  schedules  shall  be  prepared  and  ar- 
ranged, and  this  is  an  obviously  administra- 
L.R.A.1917F. 


tive  function  with  which  the  courts  will 
not  interfere  in  advance  of  a  prior  applica- 
tion to  the  Interstate  Commerce  Commis- 
sion. Atchison,  T.  &  S.  F.  R.  Co.  v.  United 
States,  232  U.  S.  199,  221,  58  L.  ed.  568, 
577,  34  Sup.  Ct.  Rep.  291;  Texas  &  P.  R. 
Co.  V.  American  Tie  &  Timber  Co.  234  U. 
S.  138,  58  L.  ed.  1255,  34  Sup.  Ct.  Rep.  885. 

It  results  that  the  second  claim  of  the 
defendant  must  be  rejected  because  the  fare 
of  the  plaintiff  was  paid  in  money,  pur- 
suant t»  published  tariffs,  which  clearly 
showed  the  terms  of  the  shipment  of  the 
stock,  with  transportation  for  the  plaintiff 
included,  in  a  form  which,  in  the  state  of 
this  record,  must  be  considered  as  having 
been  satisfactory  to  the  Interstate  Com- 
merce Commission,  to  which  the  determina- 
tion of  such  form  was  committed  by  law. 

The  claim  that  Charleston  ft  W.  C.  R. 
Co.  V.  Thompson,' 234  U.  S.  576,  58  L.  ed. 
1476,  34  Sup.  Ct.  Rep.  964,  rules  this  case, 
cannot  be  allowed,  for  the  sufficient  reason 
that  the  plaintiff  in  that  case  was  found 
to  be  traveling  upon  a  gratuitous  pass,  is- 
sued without  consideration,  to  a  member  of 
the  family  of  an  employee.  Behind  such  a 
pass  there  lay  no  such  background  of  court 
decision  and  of  railroad  practice  as  we  have 
here,  giving  definite  interpretation  to  the 
statute  as  applied  to  "caretakers'  passes," 
and  therefore  that  case  fell  without  the 
scope  of  the  Lockwood  decision  and  within 
the  principle  of  Northern  P.  R.  Co.  v. 
Adams,  192  U.  S.  440,  48  L.  ed.  513,  24 
Sup.  Ct.  Rep.  408,  and  Boering  v.  Chesa^ 
peake  Beach  R.  Co.  193  U.  S.  442,  48  Lw  ed. 
742,  24  Sup.  Ct.  Rep.  615. 

The  judgment  of  the  Circuit  Court  of 
Appeals  is  affirmed. 
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( Department  No.  1  •  > 

YOUNG  MEN'S  CHRISTIAN  ASSOCIA- 
TION OF  WENATCHEE,  Respt., 

V. 

OLDS  COMPANY,  Impleaded,  etc.,  Appt 
(84  Wash.  630,  147  Pac.  406.) 

Subscription   ^  increasing  amount  of 

funds  —  effect. 

1.  A  subscription  to  a  building  fund  of 
a  specified  total  for  a  charitable  object  is 
not  released  by  the  increase  of  such  total 
to  a  much  larger  amount  if  the  addition  is 

Note.  ^  The  validity  and  enforceability 
of  subscriptions  to  charities  are  discussed  in 
the  note  to  Y.  M.  C.  A.  v.  Estill,  48  L.R.A. 
(N.S.)  783;  and  see  later  cases,  Brokaw  v. 
McElroy,  60  L.R.A.(N.S.)  835,  and  Hurley 
V.  Y.  M.  C.  A.  52  L.R.A.(N.S.)  220. 
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covered   by    further    subscriptions    so   that 
the  enterprise  will  not  fail. 
For  other  cases,  see  Subscription,  in  Dig. 
1-^2  N,  S. 

Same  —  permitting  work  —  estoppel. 

2.  A  subscriber  to  a  fund  for  a  chari- 
table object  who  permits  work  to  progress 
in  carrying  on  the  enterprise  for  a  length  of 
time  without  objection  cannot  secure  re- 
lease from  his  subscription  because  the 
plans  have  been  changed. 
r'or  other  cases,  see  Estoppel^  III,  a,  1,  in 

Dig.  1-^2  N,  B. 

(April  5,  1916.) 

APPEAL  by  the  defendant  corporation 
from  a  judgment  of  the  Superior  Court 
for  Chelan  County  in  plaintiff's  favor  in 
an  action  brought  to  recover  the  amount  of 
a  subscription  to  a  building  fund.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Reeves,  Crollard,  A  Reeves, 
for  appellant: 

The  contract  is  ambiguous. 

Causten  v.  Barnette,  49  Wash.  659,  96 
Pac.  225;  Chicago,  R.  I.  ft  P.  R.  Co.  v. 
Denver  &  R.  G.  R.  Co.  143  U.  S.  696,  36 
L.  ed.  277,  12  Sup.  Ct.  Rep.  479;  Reed  v. 
Merchants'  Mut.  Ins.  Co.  95  U.  S.  23,  24  L. 
ed.  348;  Page,  Contr.  §  1126;  Strong  v. 
Eldridge,  8  Wash.  595,  36  Pac.  969;  Dyer 
V.  Middle  Kittitas  Irrig.  Dist.  25  Wash.  80, 
64  Pac.  1009. 

Messrs.  Cade  A  Barrows,  for  respond- 
ent: 

The  contract  is  simple,  plain,  and  com- 
plete, and  it  being  a  complete  agreement, 
the  law  presumes  tjiat  the  parties  set  out 
in  the  writing  all  of  their  contract. 

Gordon  v.  Parke  ft  L.  Mach.  Co.  10 
Wash.  18,  38  Pac.  755;  Tobin  v.  McArthur, 
56  Wash.  523,  106  Pac.  180;  Michels  v. 
Rustemeyer,  20  Wash.  597,  56  Pac.  380; 
Allen  V.  Farmers'  &  M.  Bank,  76  Wash.  51, 
135  Pac.  621. 

Before  parol  evidence  can  be  considered 
for  the  purpose  of  explaining  the  language 
of  a  written  instrument,  it  must  first  ap- 
pear that  the  language  employed  in  the  in- 
strument is  ambiguous,  or  leaves  it  in- 
definite and  uncertain  as  to  what  the  parties 
intended. 

Mooney  v.  Mooney  Co.  71  Wash.  258,  128 
Pac.  225;  Babcock,  C.  ft  Co.  v.  Urquhart, 
63  Wash.  168,  101  Pac.  713;  Gilbert  Co.  v. 
Husted,  50  Wash.  61,  96  Pac.  835;  Marsh 
v.  Wade,  1  Wash.  538,  20  Pac.  578;  Gurney 
v.  Morrison,  12  Wash.  458,  41  Pac.  192. 

Holcomb,  J.,  delivered  the  opinion  of  the 
court: 

Defendants,  for  and  on  behalf  of  appel- 
lant, the  Olds  Company,  a  corporation, 
signed  and  delivered  to  a  solicitor  raising 
L.R.A.1917F. 


a  fund  for  the  construction  of  a  Young 
Men's  Christian  Association  building  in 
Wenatchee  a  subscription  agreement  in 
writing,  as  follows: 

$35,000  Y.  M.  C.  A.  Building  Fund. 
$250.      Wenatchee,  Washington,  5-27,  1910. 

For  the  purpose  of  purchasing  a  site  and 
erecting  a  building  for  the  proposed  We- 
natchee Young  Men's  Christian  Association, 
and  in  consideration  of  the  gift  of  others, 
I  hereby  agree  to  give  the  sum  of  $250  on 
condition  that  at  least  $25,000  is  raised  be- 
fore May  29,  1910.  Payable  in  two  equal 
consecutive  instalments:  $125  December  31, 
1910.    $125  December  31,  1911. 

The  Olds  Company,  by  A.  J.  Olds,  A.  W. 
Olds,  and  J.  T.  Olds. 

Two  Hundred  and  Fifty  Dollars  Club,  25 
needed.  (Obtained  by  Collier  of  Company  I, 
Collier,  Captain.) 

The  agreement  was  accepted  by  the  re- 
spondent, and  subscriptions  aggregating  the 
specified  sum  of  $25,000  were  obtained  prior 
to  May  29,  1910.  The  building  cost  a  large 
sum  in  excess  of  the  $35,000  originally  con- 
templated, and  other  subscriptions  were 
solicited  and  received  to  meet  the  total  oost, 
amounting  to  $66,296.  Defendants  refused 
to  pay  the  amount  of  their  subscription 
agreement  at  the  times  therein  specified,  or 
at  all,  and  this  action  was  begun  to  recover 
the  amount  thereof;  and  judgment  was 
granted  in  favor  of  respondent  and  against 
the  appellant  the  Olds  Company,  a  corpora- 
tion,  alone,  for  the  amount  of  the  subscrip- 
tion agreement,  vith  interest.  From  the 
judgment  the  Olds  Company  appeals. 

The  appellant  first  lays  great  stress  upon 
the  clause  at  the  head  of  the  subscription 
agreement,  reading,  "$35,000  Y.  M.  C.  A. 
Building  Fund,'*  the  same  having  been  print- 
ed in  red  ink,  and  insists  that  this  was  a 
guaranty  to  the  subscriber  that  the  build- 
ing should  cost  not  to  exceed  $35,000.  Ap- 
pellant insists  that  the  erection  of  a  build- 
ing greatly  exceeding  in  cost  the  original 
contemplation  of  $35,000  was  a  violation 
of  the  subscription  agreement,  and  invali* 
dated  it,  upon  the  principle  that  "any  ma- 
terial  change  in  the  plan  or  purpose  for 
which  the  subscription  was  made  cannot  be 
effected  without  the  consent  of  the  sub- 
scriber. He  is  thereby  released  unless  there 
has  been  a  waiver,  or  unless  he  has  estopped 
himself  to  deny  his  consent  to  the  change." 
37  Cyc.  498. 

The  reason  underlying  that  principle  is 
that  there  is  a  failure  of  consideration. 
Presbyterian  Church  v.  Cooper  (First 
Presby.  Church  v.  Cooper)  112  N.  Y.  517, 
3  L.R.A.  468,  8  Am.  St.  Rep.  767,  20  N.  £. 
352. 
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It  is  undoubtedly  true  that  a  dlverBion 
of  the  funds  from  one  avowed  purpose  to 
another  purpose  would  release  a  subscriber. 
Thus,  if  a  subscription  were  obtained  to 
build  a  church  and  it  was  used  to  build  a 
business  block,  the  subscriber  would  be  re- 
leased unless  he  consented  thereto,  and  so, 
manifestly,  if  the  funds  subscribed  were 
not  used  at  all,  but  retained  and  appro- 
priated by  the  promisee  to  his  own  use. 
But  here  the  funds  were  not  diverted  nor 
misappropriated.  They  were  used  to  con- 
struct the  building  contemplated.  The 
single  condition  specified  in  the  agreement 
was  that  it  was  to  be  effective  only  upon 
$25,000  being  subscribed  by  May  29,  1910. 
This  condition  was  met.  The  purpose  and 
plan  of  the  beneficiary  were  strictly  pursued. 
The  fact  that  the  scope  and  purpose  of  the 
beneficiary  were  enlarged  and  the  subscrip- 
tion fund  increased  constituted  no  detri- 
ment to  appellant,  and,  in  the  light  of  the 
circumstances,  will  not  release  it.  Even 
though  representations  were  positively  and 
expressly  made  to  a  subscriber  that  the 
building  to  be  constructed  should  cost  no 
more  than  $35,000,  "where  a  representation 
which  induced  the  subscription  is  promis- 
sory in  its  nature,  and  not  a  statement  of 
existing  fact,  it  has  been  held  that  the  con- 


tract cannot  be  avoided  by  the  subscriber 
because  of  such  misrepresentation."  37  Cyc. 
494;  Paddock  v.  Bartlett,  68  Iowa,  16,  25 
N.  W.  906;  Perkins  v.  Bakrow,  45  Mo.  App. 
248. 

It  is  generally  held  that  if  work  has  been 
done  or  expenditure  has  been  made  upon 
the  faith  of  and  in  reliance  upon  a  subscrip- 
tion, a  consideration  is  thus  furnished  to 
support  the  promise.  37  Cyc.  486;  Strong 
V.  Eldridge,  8  Wash.  595,  36  Pac.  696. 

Moreover,  where  the  subscriber  permits 
the  work  to  be  carried  on  for  a  length  of 
time  without  objection,  as  was  the  case 
here,  he  will  be  regarded  as  acquiescing  in 
the  acts  done,  and  will  not  be  relieved  from 
payment  of  the  subscription  on  the  ground 
that  the  plan  has  'been  changed  and  the 
work  is  of  no  benefit.  Ex  parte  Booker,  18 
Ark.  338. 

The  conditions  attached  to  appellant's 
subscription  promise  were  fully  met.  The 
judgment  appealed  from  is  right,  and  is 
affirmed. 

Morris,  Ch.  J.,  and  Mount  and  Park- 
er, JJ.,  concur. 

Petition  for  rehearing  denied. 
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AMERICAN  SURETY  COMPANY  OF  NEW 
YORK,  Impleaded,  etc.,  Respts. 

(92  Wash.  401,  159  Pac.  384.) 

Sheriir  —  wrongful  arrest  —  liability  on 
bond. 

A  constable  is  liable  on  his  official  bond 
conditioned  faithfully  to  discharge  the  du- 
ties of  his  office  if  for  the  commipsion  of  a 
felony  he  without  warrant  assaults  and  ar- 
rests an  innocent  person  without  reasonable 
grounds  for  believing  that  he  conunitted  the 
act. 
For  other  cases,  see  Bonds,  II.  o,  1,  in  Dig. 

1-^2  N.  8, 

(August  4,  1916.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Snohomish 
County  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  on  an  official  bond.  Re- 
versed. 

The  facta  are  stated  in  the  opinion. 


Note. —  The  liability  of  the  sureties  on 
the  bond  of  an  officer  for  an  illegal  arrest 
is  treated  in  the  notes  to  Leger  v.  Warren, 
51  L.R.A.  193,  222,  and  Lee  ▼.  Charmley, 
33  L.R.A.(N.S.)  275. 
L.R.A.1917F 


Messrs.  Ck>oley  A  Horan  and  R.  MuItI- 
liill,  for  appellants: 

Defendants  were  liable  on  the  c^cial 
bond. 

Paul  v.  Tierney,  89  Itfinn.  407,  95  N.  W. 
219;  Murfree,  Official  Bonds,  §  211;  Lee  v. 
Charmley,  20  N.  D.  570,  33  L.R.A.{N.S.) 
275,  129  N.  W.  448;  Martin  v.  Smith,  136 
Ky.  804,  29  L.R.A.(N.S.)  463,  125  S.  W. 
249;  Greenberg  v.  People,  8  L.R.A.(N.S.) 
1223,  and  note,  225  111.  174,  116  Am.  St. 
Rep.  127,  80  N.  E.  100;  Kopplekom  v.  Huff- 
man, 12  Neb.  95,  10  N.  W.  677;  Growbarger 
V.  United  States  Fidelity  A  G.  Co.  126  Ky. 
118,  11  L.R.A.(N.S.)  759,  128  Am.  St.  Rep. 
274,  102  S.  W.  873;  Johnson  v.  Williams, 
111  Ky.  289,  54  L.R.A.  220,  98  Am.  St.  Rep. 
416,  63  S.  W.  759;  Gomez  v.  Scanlan,  155 
Cal.  528,  102  Pac.  12;  Weber  v.  Doust,  81 
Wash.  673,  143  Pac.  148;  White  v.  Jansen, 
81  Wash.  435,  142  Pac.  1140;  Skagit  County 
V.  American  Bonding  Co.  69  Wash.  1,  109 
Pac.  197. 

Messrs.  Sherwood  Sk  Mansfield,  for  re 
spondent  Surety  Company : 

The  surety  on  the  bond  of  a  peace  officer 

Generally  as  to  the  liability  of  an  officer 
for  making  an  arrest,  see  notes  to  Leger  v. 
Warren,  51  L.R.A.  193:  Lawton  v.  Harkins, 
42  L.R.A.(N.S.)  69;  and  Brown  v.  Hadwin, 
L.R.A.1915B,  505. 
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U  not  liable  lor  acts  of  such  officer  per- 
formed while  acting  under  color  of  office. 

Marquis  t.  Willard,  12  Wash.  528,  50  Am. 
8t.  Rep.  906,  41  Pac.  889;  Felonicher  v. 
Stingley,  142  Cal.  630,  76  Pac.  504;  Haw- 
kins T.  Thomas,  3  Ind.  App.  399,  29  X.  E. 
167. 

Cbadwlok,  J.,  delivered  the  opinion  of 
the  court: 

Defendant  Moore  is  the  dulj  elected, 
qualified,  and  acting  constable  of  Monroe 
precinct  in  Snohomish  county.  Respondent 
American  Surety  Company  is  surety  upon 
his  official  bond.  The  condition  of  the  bond 
is:  ''Now,  therefore,  if  the  said  Samuel 
B.  Moore  will  execute  all  process  to  him  di- 
rected and  delivered  and  pay  over  all 
moneys  received  by  him  by  virtue  of  his  of- 
fice, and  in  every  respect  diaoharge  all  du- 
ties of  a  constable  according  to  law  during 
the  term  for  which  he  was  elected  and  until 
his  successor  is  duly  elected  and  qualified 
and  while  he  shall  act  as  such  constable, 
and  shall  faithfully  discharge  all  duties 
which  may  be  required  of  him  by  any  law 
enacted  subsequent  to  the  execution  of  this 
bond,  then  this  obligation  shall  be  void,  oth- 
•erwise  to  remain  in  full  force  and  effect." 

A  felony  had  been  committed,  and  Moore, 
whom  we  shall  refer  to  as  the  defendant, 
was  directed  to  apprehend  the  guilty  par- 
ties. The  right  of  a  constable  to  arrest 
without  warrant  has  not  been  defined  by 
statute.  Authority  to  do  so  is  to  be  found 
in  the  common  law.  At  common  law,  a 
peace  officer  could  arrest  without  a  warrant 
when  he  had  reasonable  grounds  for  believ- 
ing that  the  party  arrested  bad  committed  a 
felony.  4  Bl.  Com.  292;  3  Cyc.  878;  Mur- 
free.  Sheriffs,  §  1161. 

The  material  parts  of  the  complaint  are: 

"(3)  That  on  or  about  the  19th  day  of 
July,  1915,  a  felony  toaa  committed  at  Du- 
vail  in  the  county  of  King,  state  of  Wash- 
ington, by  some  person  or  persons  unknown 
to  these  plaintiffs,  and  the  defendant  S.  B. 
Moore,  as  such  constable  was  informed  of 
the  commission  of  said  felony  and  directed  to 
arrest  and  apprehend  the  guilty  parties. 
That  the  said  S.  B.  Moore  as  such  constable, 
acting  upon  said  information  and  in  pursu- 
ance to  said  directions  and  by  virtue  of  his 
authority  as  constable  of  said  Monroe  pre- 
-cinct,  but  without  any  warrant  or  other 
written  process,  did  arrest  these  plaintiffs, 
and  in  making  said  arrest  the  said  S.  B. 
Moore  did  commit  an  assault  upon  each  of 
said  plaintiffs  in  said  Monroe  precinct,  and 
at  the  same  time  and  place,  by  then  and 
there  shooting  the  said  Minnie  Greenius, 
plaintiff,  and  as  a  result  of  said  shooting 
the  said  Minnie  Greenius  was  struck  by  a 
bullet  in  the  hip  joint  and  a  portion  of 
L.R.A.1917F. 


said  bullet  passing  on  down  through  the 
leg  and  lodged  in  the  flesh  about  6  inches 
below  the  hip  joint;  that  the  said  Minnie 
Greenius  has  suffered  great  pain  and  an- 
guish as  the  result  of  said  injury  and  shoot- 
ing. That  said  injury  is  permanent  and 
said  Minnie  Greenius  will  continue  to  suf- 
fer great  pain  and  anguish  in  the  future. 
That  said  constable  in  shooting  at  these 
plaintiffs  mistook  them  for  the  persons  who 
conmiitted  a  felony." 

"(6)  That  immediately  after  said  as- 
sault upon  these  plaintiffs  by  the  said  shoot- 
ing the  said  constable  took  both  of  said 
plaintiffs  into  his  custody,  claiming  that 
said  plaintiffs  were  the  persons  who  com- 
mitted the  felony  aforesaid  at  Duvall,  and 
said  constable  held  these  plaintiffs  in  cus- 
tody by  virtue  of  his  authority  as  constable, 
for  the  period  of  six  hours,  in  Monroe  pre- 
cinct. That  as  a  result  of  said  holding  in 
custody  the  plaintiffs  and  each  of  them  suf- 
fered great  mental  anguish,  pain,  and  hu- 
miliation." 

"  ( 6 )  That  said  plaintiffs  did  not  commit 
any  felony  at  any  time,  and  the  said  con- 
stable did  not  have  any  reasonable  grounds 
for  believing  that  these  plaintiffs  committed 
any  felony  at  any  time  or  place." 

It  is  insisted  by  counsel  for  respondent, 
and  the  court  below  so  held,  that  the  com- 
plaint sets  forth  a  naked  trespass,  an  act 
done  colore  officii,  for  which  the  surety  is 
not  liable.  Much  mental  energy  has  been 
expended  in  drawing  distinctions  between 
acts  of  public  officers  done  colore  officii,  and 
acts  done  virtute  officii,  and  we  shall  not 
undertake  to  assemble  definitions.  Our  un- 
derstanding is  that  when  an  officer  acts  in 
the  performance  of  his  duty,  andi  so  acting, 
acts  to  the  hurt  or  annoyance  of  a  third 
party  or  an  innocent  party,  he  is  neverthe- 
less acting  in  virtue  of  his  office.  That  is 
to  say,  if  his  office  gives  him  authority  to 
act,  he  is  acting  in  virtue  of  his  office,  al- 
though in  the  performance  of  a  specific 
duty  he  improperly  exercises  his  authority. 
For  instance,  if  an  officer  have  a  warrant 
for  A,  and,  without  reasonable  ground  for 
believing  him  to  be  the  guilty  person,  takes 
B,  he  is  still  acting  in  virtue  of  his  office. 
If  it  were  not  so,  he  would  never  be  liable 
upon  his  bond.  Nor  would  his  surety  ever 
be  liable  except  for  his  lawful  acts,  which  is 
reductio  ad  absurdum,  for  it  follows  that 
there  could  be  no  liability  if  there  had  been 
no  breach  of  duty. 

An  official  bond  is  a  promise  to  the  state 
and  to  all  third  parties  that,  in  the  execu- 
tion of  legal  duty,  the  officer  will  do  it  well, 
and  without  hurt  to  strangers  to  his  pro- 
cess. The  best  argiunent  against  attempt- 
ing to  fix  an  arbitrary  line  of  demarcation 
between  acts  done  colore  officii  and  those 
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done  in  virtue  of  office  is  that  the  cases,  af- 
ter a  hundred  years  of  exposition,  are  in 
hopeless  and  interminable  confusion.  The 
later  authorities  preponderate,  however,  in 
favor  of  the  doctrine  that  if  an  officer  have 
process  against  A,  and,  without  reasonable 
ground  for  believing  him  to  be  the  guilty 
person,  execute  it  upon  the  person  or  prop- 
erty of  B,  his  sureties  are  liable  where  the 
bond  is  conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office.  Throop, 
Pub.  Off.  §  240;  Murfree,  Sheriffs,  §§  46a, 
47a;  Brandt,  Suretyship  &  Guaranty,  2d 
ed.  §  566. 

A  complaint,  in  legal  effect  not  unlike  the 
one  before  us,  was  held  good  as  against  a 
motion  in  arrest  of  judgment  based  upon 
the  ground  that  the  complaint  did  not  state 
a  cause  of  action  in  that  it  showed  that  de- 
fendant was  a  trespasser^  in  Clancy  v.  Ken- 
worthy,  74  Iowa,  740,  7  Am.  St.  Rep.  508, 
36  N.  W.  427.  In  Hall  v.  Tierney,  89  Minn. 
407,  95  N.  W.  219,  the  court  says:  "And 
this  attempted  distinction  led  to  very  much 
refinement  and  fanciful  reasoning  by  the 
courts,  as  will  be  seen  upon  examining  the 
authorities.  .  .  .  But  of  later  years,  and 
certainly  in  this  courts  this  refined  and 
fanciful  distinction  has  been  disregarded, 
and  it  has  been  held,  in  effect,  that  for  im- 
proper acts  performed  by  an  officer  under 
color  of  his  office  the  sureties  upon  his  bond 
can  be  held  liable.  .  .  .  'The  object  of 
an  official  bond  is  to  obtain  indemnity 
against  the  misuse  of  an  official  position  for 
wrong  purposes ;  and  that  which  is  done  un- 
der color  of  office,  and  which  would  obtain 
no  credit  except  for  its  appearing  to  be  a 
regular  official  act,  is  within  the  protection 
of  the  bond,  and  must  be  made  good  by 
those  who  signed  it.'  Murfree,  Official 
Bonds,  §  211." 

The  claimed  distinctions  between  acts 
done  colore  officii  and  acts  done  virtute  of- 
ficii are  pointed  out  and  rejected  in  Lee  v. 
Charmley,  20  N.  D.  670,  33  L.R.A.(N.S.) 
275,  129  N.  W.  448:  "The  distinction  made 
between  the  official  acts  that  serve  as  the 
basis  of  these  conflicting  lines  of  authority 
is  that  'acts  done  virtute  officii  are  where 
they  are  within  the  authority  of  the  officer, 
but  in  doing  them  he  exercises  that  author- 
ity improperly  or  abuses  the  confidence 
which  the  law  reposes  in  him;  while  acts 
done  colore  officii  are  where  they  are  of 
such  a  nature  that  his  office  gives  him  no 
authority  to  do  them.'  .  .  .  The  almost 
uniform  current  of  the  later  eases,  how- 
ever, regards  wrongful  acts  of  a  public  of- 
ficer colore  officii  as  official  acts,  for  which 
the  sureties  upon  his  bond  are  liable." 

See  also  Lammon  v.   Feusier,  111   U.  S. 
17-21,  28  L.  ed.  337,  338,  4  Sup.  Ct.  Rep. 
286,  where  the  authorities  are  collected. 
L.R.A.1917F. 


We  think,  too,  that  this  court  is  com- 
mitted to  the  later  and  better  rule,  and  is 
in  line  with  the  preponderating  authority. 

We  held  the  surety  of  an  officer  liable  for 
a  wrongful  arrest  in  Weber  v.  Doust,  81 
Wash.  668,  143  Pac.  148.  This  holding  was 
not  questioned  on  rehearing  (s.  c.  84  Wash. 
330,  146  Pac.  623).  In  White  v.  Jansen, 
81  Wash.  435,  142  Pac.  1140,  although  hold- 
ing that  a  reasonable  ground  for  believing 
that  the  plaintiff  had  committed  a  felony 
was  a  defense,  the  liability  of  the  officer,  in 
the  absence  of  such  probable  cause,  was  not 
questioned.  Nor  do  we  attach  the  meaning 
to  paragraph  6  of  the  complaint  that  is  giv- 
en to  it  by  respondents.  It  is  a  proper  al- 
legation of  the  ultimate  fact,  the  affirmation 
and  denial  of  which  make  up  the  ultimate 
issue. 

It  may  well  be  questioned  whether  the 
complaint  would  be  good  under  the  doctrine 
of  White  V.  Jansen,  supra,  where  it  is  said: 
"We  think  it  was  therefore  a  question  for 
the  jury  whether  the  sheriff  had  reasonable 
grounds  for  supposing  or  believing  that  the 
respondent  was  the  person  charged  with  the 
crime," — or,  to  meet  the  facts  in  this  case, 
the  persons  who  had  committed  a  felony. 

We  are  told  that  the  judgment  was  based 
upon  Marquis  v.  Wilhtrd,  12  Wash.  528, 
531,  632,  50  Am.  St.  Rep.  906,  41  Pac.  890. 
Granting  that  the  holding  of  the  court  in 
that  case — ^that  the  chief  of  police  and  ex 
officio  city  jailer  had  no  authority  in  law 
to  incarcerate  the  plaintiff  or  any  other  per- 
son— was  correct  as  applied  to  the  facts  in- 
volved, it  can  have  no  application  in  a  case 
of  this  kind,  for  here  defendant  had  author- 
ity to  make  arrests.  If  the  jailer,  having 
authority  to  confine  a  prisoner  in  the  city 
jail,  had,  in  breach  of  his  duty,  put  the 
prisoner  to  hard  labor,  or  otherwise  mis- 
treated or  maltreated  him,  the  cases  would 
be  parallel.  This  distinction  is  noted  in 
the  opinion: 

"The  most  of  the  cases  which  have  held 
that  the  sureties  were  liable  even  though 
the  action  of  the  officer  was  but  a  naked 
trespass,  have  been  those  in  which  the  offi- 
cer, having  process  in  his  hands  which  au- 
thorized his  acts  as  against  the  person  or 
property  therein  named,  had  wrongfully  en- 
forced the  same  against  other  property  or  a 
different  person.  It  is  clear  that  in  such  a 
case  the  process  furnishes  no  justification  to 
the  officer,  and  he  is  as  much  a  trespasser 
when  by  virtue  thereof  he  levies  upon  the 
property  of  a  person  not  named  therein  as 
he  would  have  been  without  process.    .    .    . 

"For  an  officer  to  serve  process  placed  in 
his  hands  for  that  purpose  is  a  strictly  of- 
ficial act,  and  while  such  process  would  only 
justify  him  in  a  proper  service  of  it,  yet  an 
improper  service  might  be  in  an  attempt 
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to  obey  its  command.  It  was  as  an  ofificer 
that  he  received  the  process,  and  his  acts 
under  it,  whether  rightful  or  not,  may  well 
be  held  to  have  been  by  virtue  of  the  office. 
But  for  the  office  be  would  not  have  had 
the  process.  Without  it  his  acts  would 
have  been  impossible/  Hence  such  acts 
might  well  be  said  to  be  official.  And  since 
under  all  the  authorities  the  sureties  are 
liable  for  acts  done  by  virtue  of  the  office, 
there  is  reason  for  holding  them  liable  for 
the  wrongful  acts  of  the  officer  in  the  execu- 
tion of  process,  even  though  in  doing  them 
he  so  departs  from  its  command  as  to  be 
a  trespasser.  But,  when  an  officer  without 
process  does  an  act  which  under  the  law  he 
has  no  right  to  do,  he  cannot  in  any  proper 
sense  be  said  to  be  acting  by  virtue  of  his 
office,  and  it  is  going  far  enough  to  hold 
that  in  so  doing  he  is  acting  under  color  of 
office.    Such  is  the  reasonable  rule." 

We  think  the  use  of  the  words,  "when  an 
officer  without  process  does  an  act  which 
under  the  law  he  has  no  right  to  do,"  was 
ill  advised.  The  court  should  have  said, 
rather,  that  when  one  who  is  an  officer  is 
engaged  outside  of  the  performance  of  any 
duty  imposed  by  law,  his  surety  is  not  liable. 
For,  as  we  have  said,  and  there  can  be  no 
doubt  as  to  the  present  state  of  the  law,  a 
felony   having   been   committed,  an  officer, 


having  authority  to  arrest  without  warrant 
or  process,  subject  only  to  proof  of  reason- 
able cause,  as  explained  in  the  White  Case, 
is  engaged  in  the  performance  of  official 
duty  when  he  goes  in  search  of  the  offender. 
It  makes  no  difference  whether  he  is  with  or 
without  process  or  warrant.  He  is  an  officer 
just  the  same,  and  his  acts,  whether  right 
or  wrong,  are  in  virtute  officii.  It  is  only 
necessary  to  read  the  cases  to  understand 
that  no  other  rule  is  either  practical  or  tol- 
rable.  If  an  officer  engaged  in  a  search  for 
either  goods  or  persons  can  run  amuck,  say- 
ing, "This  I  did  in  excess  and  in  violation 
of  my  duty,  and  my  bondsmen  are  not, 
therefore,  liable,"  we  can  imagine  no  case 
where  a  surety  might  be  held.  The  primary 
purpose  of  a  bond  is  to  Insure  third  parties 
against  the  mistakes  and  trespasses  of  offi- 
cers when  officially  engaged.  Defendant 
was  guilty  of  a  breach  of  official  duty,  and 
it  follows  that  his  surety  must  answer  to 
the  merit  of  the  complaint. 

Reversed  and  remanded,  with  directions 
to  overrule  the  demurrer  of  the  respondent. 

Morris,  Ch.  J.,  and  Mount,  Fvllerton, 
and  £1118,  JJ.,  concur. 

Petition  for  rehearing  denied. 
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SUCCESSION  OF  ADONIS  LE  BLANC. 

(—  La.  — .,  76  So.  22S.) 

Executors  and  administrators  — *  status 
of  life  insurance. 

1.  Life  insurance  made  payable  to  the 
executors,  administrators,  or  assigns  of  the 
assured  forms  a  part  of  his  estate  at  his 
death;  and  the  proceeds  or  avails  of  such 
insurance  are  either  community  property 
or  the  separate  property  of  the  estate  of  the 
assured,  depending  upon  whether  the  assured 
was  married  or  single  when  the  insurance 
contract  was  made,  not  upon  his  marital 
status  at  the  time  of  his  death. 
For  other  oases,  see  Insurance,  VL  d,  2,  in 

Dig,  1-52  N,  8. 

Same  —  exemption  —  extent. 

2.  The  object  of  the  Act  No.  189  of  1914, 
to  exempt  the  proceeds  of  avails  of  all  life 
insurance  from  all  liability  for  any  debt,  ex- 

Headnotes  by  O'Niell,  J. 

Note.  —  As  to  whether  the  exemption  of 
proceeds  or  avails  of  life  insurance  inures 
to  the  benefit  of  the  estate  where  the  policy 
is  payable  to  executors  or  administrators, 
or  estate,  see  annotation  following  this  case, 
post,  1143. 
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cept  a  debt  secured  by  a  pledge  or  an  as- 
signment of  the  policy,  or  an  advance  pay- 
ment made  on  the  policy,  is  expressed  in 
the  title,  "An  Act  to  Exempt  the  Proceeds 
of  Life  Insurance  from  liability  for  debt." 
For  other  cases,  see  Statutes,  /.  e,  2,  in  Dig. 
1-52  y,  8. 

Constitutional  law  —  exemption  of  in- 
surance —  obligation  of  contracts. 

3.  A  statute  exempting  the  proceeds  or 
avails  of  life  insurance  from  liability  for 
debt  does  not  impair  the  obligation  of  a  con- 
tract of  insurance  made  before  the  passage 
of  the  act. 
For  other  cases,  see  Constitutional  Law,  II 

g,  in  Dig.  1-52  N.  8. 

Exe<nitors     and     administrators  —  ex- 
emption of  life  Insurance. 

4.  The  exemption  of  the  proceeds  or  avails 
of  all  life  insurance  from  liability  for  any 
debt,  except  a  debt  secured  by  a  pledge  oV 
an  assignment  of  the  policy,  or  an  advance 
payment  made  on  the  policy,  by  the  Act  No. 
189  of  1914,  is  not  merely  a*  personal  ex- 
emption in  favor  of  the  person  msured,  but 
inures  to  the  benefit  of  his  heirs  at  law,  and 
exempts  the  proceeds  or  avails  of  life  in- 
surance made  payable  to  the  executors  or 
administrators  or  assigns  of  the  assured 
from  liability  for  his  debts,  or  the  debts 
of  his  succession,  at  his  death. 
For  other  cases,  see  Insurance,  VI,  d,2,  d,in 

Dig.  1-52  N.  8. 


1138 


LOUISIANA  SUPREME  COURT. 


Same  -—  expense  of  admlnlstratiLoii  ^  i 
what  bears. 

6.  If  the  assets  of  an  estate,  including  the 
half  Interest  of  the  deceased  in  the  com- 
munity property  other  than  the  proceeds  or 
avails  oi  the  insurance  on  his  life,  are  suffi- 
cient to  pay  the  law  charges,  costs  of  ad- 
ministration, expenses  of  last  illnesses,  and 
funeral  expenses,  there  is  no  reason  for  re- 
quiring the  half  interest  of  the  heirs  of  the 
predeceased  wife  in  the  community  prop- 
erty to  bear  any  part  of  the  costs  of  ad- 
ministering the  estate  of  the  deceased  hus- 
band. 

For  other  cases,  see  Executors  and  Adminis- 
trators, IV.  c,  in  Dig.  1-52  N,  8. 

(June  11,  1917.) 

APPEAL  by  opponents  and  creditors  from 
a  judgment  of  the  Judicial  District 
Court  for  the  Parish  of  Vermilion,  confirm- 
ing for  the  most  part  the  account  of  the 
administrators  of  Adonis  Le  Blanc,  deceased, 
indicating  a  method  for  settlement  of  the 
estate.    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Smith  &  Carmonche,  for  appel- 
lants Crowley  Bank  et  al. : 

The  >ict  exempts  the  proceeds  of  these 
policies. 

Holden  v.  Stratton,  198  U.  S.  202,  49  L. 
ed.  1018,  26  Sup.  Ct.  Rep.  656;  Flood  v. 
Libby,  38  Wash.  366,  104  Am.  St.  Rep.  851, 
80  Pac.  633;  Holmes  v.  Marshall,  145  Cal. 
777,  69  L.R.A.  67,  104  Am.  St.  Rep.  90,  79 
Pac.  534,  2  Ann.  Cas.  88. 

Messrs.  Monton  A  BebaUlon,  for  ap- 
pellees : 

The  exemption  established  by  Act  189  of 
1914,  when  the  life  insurance  policy  is  pay- 
able to  the  insured,  is  for  the  benefit  of 
the  insured;  said  exemption  being  extended 
to  all  policies  of  life  insurance,  including 
those  payable  to  the  insured  or  his  estate. 

Flood  V.  Libby,  38  Wash.  366,  107  Am. 
St.  Rep.  861,  80  Pac.  533;  Holden  ▼.  Strat- 
ton, 198  U.  S.  202,  49  L.  ed.  1018,  25  Sup. 
Ct.  Rep.  656;  Holmes  v.  Marshall,  145  Cal. 
777,  69  L.R.A.  67,  104  Am.  St.  Rep.  86,  79 
Pac.  534,  2  Ann.  Cas.  88. 

The  exemption  under  Act  189  of  1914  is 
a  personal  and  optional  right  in  favor  of  the 
debtor  which  ceased  at  his  death,  and  does 
not  continue  thereafter  in  favor  of  his  wid- 
ow or  heirs. 

Denis  v.  Gayle,  40  La.  Ann.  286,  4  So.  3; 
Hebert  v.  Mayer,  42  La.  Ann.  839,  8  So. 
690;  Abbeville  Rice  Mill  v.  Shambaugh,  115 
La.  1047,  40  So.  453;  Briant  v.  Lyons,  29 
La.  Ann.  64;  Mallon  v.  Gates,  26  La.  Ann. 
610;  Martin  v.  Kirkpatrick,  30  La.  Ann. 
1214;  Allen  v.  Carruth,  32  La.  Ann.  444; 
Re  Kyle,  121  La.  888,  46  So.  910;  Fruge  v. 
Fulton,  120  La.  760,  45  So.  506;  Cunning- 
ham V.  Steidman,  133  La.  44,  62  So.  346; 
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Harrelson  v.  Webb,  124  La.  lOOS,  134  Am. 
St.  Rep.  629,  50  So.  833;  Tugwell's  Succes- 
sion, 43  La.  Ann.  879,  9  So.  499;  Justus's 
Succession,  44  La.  Ann.  721,  11  So.  95. 

An  insurance  policy  on  the  life  of  the 
husband  in  favor  of  the  wife,  if  living,  if 
not,  to  his  executbrs,  administrators,  or 
assigns,  is  one  in  his  favor  as  alternate 
beneficiary;  and  in  ease  of  her  death  before 
him  becomes  automatically  payable  to  his 
executors,  administrators,  or  assigns,  and 
not  to  her  heirs. 

Roder's  Succession,  121  La.  692,  46  So. 
697,  15  Ann.  Cas.  626;  Andms  v.  Fidelity 
Mut,  L.  Ins.  Asso.  168  Mo.  161,  67  S.  W. 
682;  Schumacher  v.  Schumacher,  S2  Tex. 
Civ.  App.  497,  75  S.  W.  50. 

The  policy  is  considered  an  ineorporeal 
right  or  chose  in  action,  which  may  be  given 
in  payment  of  a  debt,  sold,  or  pledged. 

25  Cyc.  709;  Metropolitan  L.  Ins.  Co.  v. 
Elison,  72  Kan.  199,  3  L.R.A.  (N.S.)  934, 
116  Am.  St.  Rep.  189,  83  Pac.  410,  7  Ann. 
Cas.  909;  Rylander  v.  Allen,  126  Oa.  206, 
6  L,R.A.(N.S.)  128,  63  S.  E.  1032,  6  Ann. 
Cas.  355;  Alba  v.  Providence  Sav.  Life  As- 
sur.  Soc.  118  La.  1021,  43  So.  663;  Lake  v. 
New  York  L.  Ins.  Co.  120  La.  973,  46  So. 
959;  Stuart  v.  Sutcliffe,  46  La.  Ann.  240,  14 
So.  912;  Hays  v.  Lapeyre,  48  La.  749,  25 
L.R.A,  647,  19  So.  821 ;  Re  Moseman,  38  La. 
Ann.  219;  Verneuille's  Succession,  120  La. 
607,  46  So.  520. 

Messrs.  Broussard  A  Samson,  for  in- 
terveners : 

The  money  must  be  paid  to  the  estate 
of  Adonis  Le  Blanc. 

Roder's  Succession,  121  La.  692,  46  So. 
697,  16  Ann.  Cas.  526;  Martin  y.  Modem 
Woodmen,  253  III.  400,  97  N.  E.  693,  Ann. 
Cas.  1913A,  299;  Anderson  ▼.  Groesbeck, 
26  Colo.  3,  66  Pac.  1086;  Andrus  v.  Fideli- 
ty Mut.  L.  Ins.  Asso.  168  Mo.  151,  67  S.  W. 
582;  Schumacher  v.  Schumacher,  32  Tex. 
Civ.  App.  497,  76  S.  W.  50. 

The  exemption  is  clearly  in  favor  of  the 
assured  and  beneficiary  under  the  policies. 

Flood  V.  Libby,  38  Wash.  366,  107  Am. 
St.  Rep.  851,  80*  Pac.  533 ;  Holmes  v.  Mar- 
shall, 145  Cal.  777,  69  L.R.A.  67,  104  Am. 
St.  Rep.  86,  79  Pac.  634,  2  Ann.  Cas.  88; 
Holden  v.  Straton,  198  U.  S.  202,  49  L.  ed. 
1018,  26  Sup.  Ct.  Rep.  656. 

Exemptions  create  a  personal  privilege 
in  favor  of  the  debtor  which  cannot  be  trans- 
mitted. 

Briant  v.  Lyons,  29  La.  Ann.  64;  Van 
Wickle  V.  Landry,  29  La.  Ann.  830;  I>eni8 
V.  Gayle,  40  La.  Ann.  292,  4  So.  3;  Tugwell's 
Succession,  43  La.  Ann.  879,  9  So.  499; 
Jones  V.  McCrary,  123  Ga.  282,  61  S.  E. 
349;  Givens  v.  Hudson,  64  Tex.  471;  Roots 
V.  Robertson,  93  Tex.  865,  55  S.  W.  308; 
Oxford  V.  Colvin,  134  La.  1094,  64  So.  919; 
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Jasper  County  ▼.  Allman,  142  Ind,  573,  39 
L.R.A.  67,  42  N.  E.  206;  Kimmel  v.  Bean, 

68  Kan.  598,  64  L.R.A.  788,  104  Am.  St. 
Rep.  415,  75  Pac.  1118;  Taylor  v.  Winnie, 

69  Kan.  16,  68  Am.  St.  Rep.  339,  51  Pac. 
890. 

0*Nlell,  J.,  delivered  the  opinion  of  the 
<sourt : 

Adonis  Le  Blanc  took  out  three  policies  of 
insurance  for  $2,000  each,  known  as  20- 
annual-payment  policies,  on  his  life,  during 
his  marriage  with  Rose  Thibault  Le  Blanc. 
Two  of  the  policies,  in  the  Equitable  Life 
Assurance  Society,  were  made  payable  "to 
his  wife.  Rose  Le  Blanc,  if  living,  if  not 
^en  to  the  assured's  executors,  admin- 
istrators, or  assigns,  subject  to  the  right  of 
the  assured  to  change  the  beneficiary."  The 
third  policy,  in  the  Fidelity  Mutual  Life  In- 
surance Company  of  Philadelphia,  was  made 
payable  **to  his  wife.  Rose  Le  Blanc,  or,  if 
the  insured  (should)  survive  the  aforesaid 
beneficiary,  to  the  administrators,  executors, 
or  assigns  of  the  insured." 

The  beneficiary  named  in  the  policies. 
Rose  Thibault  Le  Blanc,  died,  on  the  16th 
of  December,  1914,  leaving  eight  children, 
issue  of  her  marriage  with  Adonis  Le  Blanc. 
On  the  30th  of  December,  1915,  the  surviv- 
ing husband,  availing  himself  of  the  privil- 
ege of  changing  the  beneficiary  named  in 
the  two  policies  in  the  Equitable  Life  As- 
surance Society,  had  them  made  payable  to 
his  estate.  Ko  change  was  made  as  to  the 
beneficiary  named  in  the  policy  in  the 
Fidelity  Mutual  Life  Insurance  Company  of 
Philadelphia;  but,  like  the  two  policies  in 
the  Equitable  Life  Assurance  Society,  it  be- 
•came,  bv  the  death  of  Mrs.  Rose  Thibault  Le 
Blanc,  payable  to  the  estate,  the  adminis- 
trators or  executors,  of  the  assured. 

Adonis  Le  Blanc  continued  to  pay  the 
premiums  on  the  three  policies  after  the 
death  of  his  wife,  and  kept  the.  insurance  in 
force  to  the  date  of  his  death;  that  is,  the 
14th  of  January,  1916.  Two  of  his  children, 
J.  Earl  Le  Blanc  and  Mrs.  Oneida  Le  Blanc 
Melancon,  had  reached  the  age  of  majority. 
Mr.  and  Mrs.  Melancon  were  appointed  ad- 
ministrators of  the  succession  of  her  father, 
and  the  Crowley  Bank  &,  Trust  Company 
was  appointed  tutor  of  the  six  minor  chil- 
dren. 

The  Fidelity  Mutual  policy,  with  the  ac- 
cumulations, at  the  date  of  the  death  of  the 
insured  amounted  to  $3,038,  on  which  the 
insured  had  obtained  a  loan  from  the  com- 
pany amounting  to  $811.27  at  the  time  of 
Ms  death.  The  net  proceeds  or  avails  of  the 
life  insurance  collected  by  the  administra- 
tors, therefore,  amounted  to  $6,226.73. 

Other  property  belonging  to  the  com- 
munity theretofore  existing  between  the  as- 
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sured  and  his  wiiFe  consisted  of  real  estate 
valued  at  $1,375,  and  personal  property 
valued  at  $496.50.  It  appears  that  the  com- 
munity owed  the  separate  estate  of  the  as- 
sured $226.12  for  premiums  paid  on  the  in- 
surance policies  after  the  death  of  Mrs. 
Le  Blanc,  and  $90.58  for  certain  pavement 
certificates  paid  by  him  for  the  improve- 
ment of  the  community  property  after  her 
death.  The  separate  estate  of  Adonis  Le 
Blanc  also  owns  eighty-two  shares  of  the 
capital  stock  of  the  Stauffer-Godchaux  Com- 
pany, valued  at  $4,100,  on  which  there  is  a 
vendor's  lien  in  favor  of  Frank  A.  Qod- 
chaux.  Albert  Stauifer,  and  O.  A.  Brous- 
sard  for  an  amount  exceeding  the  value  of 
the  stock.  The  administrators  also  have  in 
their  possession  $482.89  cash  belonging  to 
the  separate  estate  of  Adonis  Le  Blanc.  It 
appears,  therefore,  that  the  assets  of  the 
separate  estate  of  Adonis  Le  Blanc,  exclu- 
sive of  any  interest  in  the  life  insurance, 
and  excluding  also  the  debts  due  by  the  com- 
munity to  the  separate  estate  and  the 
capital  stock  in  the  Stauffer-Godchaux  Com- 
pany affected  by  the  vendor's  lien,  amount 
to  $1,418.64;  that  is,  about  $200  more  than 
the  law  charges,  costs  of  the  administration, 
expenses  of  last  illness,  and  funeral  ex- 
})enses.  The  other  debts  due  by  Adonis  Le 
Blanc  at  the  time  of  his  death,  besides  the 
debt  of  $6,625  secured  by  the  vendor's  lien 
on  the  capital  stock  in  the  Stauffer-God- 
chaux Company,  amounted  to  only  $267.35. 

The  administrators  filed  an  account  or  a 
statement  showing  the  proposed  method  of 
distribution  of  the  assets  of  the  estate,  and 
prayed  for  judgment  approving  the  account 
and  ordering  that  a  settlement  be  made  ac- 
cordingly. They  treated  the  $6,226.73  col- 
lected from  the  insurance  companies  as  an 
asset  of  the  community,  less  the  premiums 
paid  by  Adonis  Le  Blanc  after  the  death  of 
his  wife,  amounted  to  $226.12,  which 
amount  was  charged  to  the  community  and 
credited  to  the  separate  estate  of  Adonis  Le 
Blanc. 

J.  Earl  Le  Blanc  and  the  tutor  of  the 
minor  children  of  Adonis  Le  Blanc  filed  an 
opposition  to  the  account  and  manner  of 
settlement  of  the  succession  proposed  by  the 
administrators,  on  the  ground  that  the  en- 
tire proceeds  or  avails  of  the  life  insurance 
are  by  the  Act  No.  189  of  1914  exempt  from 
liability  for  any  debt  of  the  succession  of 
Adonis  Le  Blanc,  and  should  be  paid  to  his 
heirs  at  law. 

Frank  A.  Godchaux,  Albert  Stauffer,  and 
0.  A.  Broussard,  as  creditors  of  the  succes- 
sion, opposed  the  account  and  the  proposed 
manner  of  settlement  of  the  succession, 
claiming  that  the  entire  proceeds  or  avails 
of  the  life  insurance  should  be  treated  as 
an  asset  of  the  separate  estate  of  Adonis  Le 
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Blanc,  not  an  asset  of  the  community,  and 
should  be  applied  to  the  payment  of  his 
debts.  In  the  alternative, — that  is,  in  the 
event  the  court  should  hold  tliat  the  pro- 
ceeds or  avails  of  the  life  insurance  should 
be  treated  as  an  asset  of  the  community,  and 
not  of  the  separate  estate  of  Adonis  Le 
Blanc, — these  three  creditors  claimed  that 
the  estate  of  the  deceased  wife  of  Le  Blanc 
should  bear  a  proportionate  share  of  the 
law  charges  and  costs  of  the  administration 
of  his  estate. 

In  answer  to  the  opposition  filed  by  J. 
Earl  Le  Blano  and  the  tutor  of  the  minor 
children  of  Adonis  Le  Blanc,  the  creditors, 
Godchaux,  Stau£fer,  and  Broussard,  contend 
that  the  Act  No.  189  of  1914,  purporting  to 
exempt  the  proceeds  or  avails  of  life  insur- 
ance from  liability  for  any  debt,  is  unconsti- 
tutional, in  that  the  text  is  broader  than  the 
title  of  the  statute;  and  that  the  statute 
cannot,  in  this  case,  have  the  retroactive  ef- 
fect of  impairing  the  obligations  of  con- 
tracts. In  the  alternative,  they  contend 
that  if  the  statute  should  be  held  constitu- 
tional, the  exemption  was  personal  to  and 
in  favor  of  the  insured,  and  did  not  survive 
in  favor  of  his  heirs  at  law. 

Other  oppositions  were  made  to  the  ac- 
count of  the  adminiatrators  and  proposed 
manner  of  settlement  of  the  estate,  which, 
however,  are  not  involved  in  the  present  ap- 
peal. 

Judgment  was  rendered  dismissing  the  op- 
position of  J.  Earl  Le  Blanc  and  of  the 
tutor  of  the  minor  children  of  Adonis  Le 
Blanc,  at  their  cost,  rejecting  the  demand 
of  Godchaux,  Stauffer,  and  Broussard  to 
have  the  proceeds  or  avails  of  the  life  in- 
surance treated  as  an  asset  of  the  separate 
estate  of  Adonis  Le  Blanc,  but  allowing 
their  alternative  demand  that  the  estate  of 
the  deceased  wife  of  Adonis  Le  Blanc  should 
be  charged  with  a  proportionate  share  of 
the  costs  of  the  administration  of  this 
estate.  J.  Earl  Le  Blanc  and  the  tutor  of 
the  minor  children  of  Adonis  Le  Blanc,  on 
the  one  hand,  and  the  creditors,  Godchaux, 
Stauffer,  and  Broussard,  on  the  other  hand, 
have  appealed  from  the  judgment. 

It  is  argued  on  behalf  of  the  creditors, 
Godchaux,  Stauffer,  and  Broussard,  that,  in- 
asmuch as  the  proceeds  or  avails  of  the  life 
insurance  would,  if  the  wife  of  the  insured 
ha4  survived  him,  belong  to  her  separately 
and  individually,  therefore  the  life  insur- 
ance payable  to  the  estate  of  the  assured 
should  belong  to  his  separate  estate,  not 
to  the  community.  But  the  learned  counsel 
who  advance  that  argument  overlook  the 
fact  that  the  proceeds  or  avails  of  life  in- 
surance in  favor  of  a  beneficiary  named  in 
the  policy,  other  than  the  insured,  belong  to 
the  beneficiary  named  in  the  policy,  and  do 
L.R.A.1917F. 


not  form  part  of  the  estate  of  the  insured 
at  his  death.  In  fact,  the  taking  out  of  life 
insurance  in  favor  of  the  wife  of  the  insured 
is  in  the  nature  of  a  donation  by  the  hus- 
band to  the  wife.  Life  insurance  in  favor 
of  the  estate,  the  executors  or  administra- 
tors, of  the  person  insured,  forms  a  part  of 
his  estate  at  his  death;  and  the  status  of 
the  proceeds  or  avails  of  such  life  insurance 
— that  is,  whether  it  is  community  property 
or  property  of  the  separate  estate  of  the  in- 
sured— depends  upon  whether  the  contract 
of  insurance  was  made  during  the  marital 
community  or  when  the  insured  was  single. 
The  status  of  the  proceeds  or  avails  of  such 
insurance,  whether  community  property  or 
the  separate  property  of  the  insured,  is  not 
governed  by  the  marital  status  of  the  in- 
sured at  the  time  of  his  death.  See  Buddig'a 
Succession,  108  La.  406,  32  So.  361;  Ver- 
neuille's  Succession,  120  La.  605,  45  So.  520; 
Roder's  Succession,  121  La.  692,  46  So.  697, 
15  Ann.  Gas.  526.  The  account  of  the  ad- 
ministrators is  correct  in  so  far  as  the 
amount  of  the  proceeds  or  avails  of  the  life 
insurance  is  credited  to  the  community,  and 
in  so  far  as  the  amount  of  the  premiums 
paid  after  the  death  of  the  wife  of  the  as- 
sured is  charged  to  the  community  and 
credited  to  the  separate  estate  of  the  as- 
sured. But  that  is  a  mere  matter  of  book- 
keeping, in  tliis  case,  because  the  proceeds 
or  avails  of  the  life  insurance  are  by  the 
Act  No.  189  of  1914  exempt  from  liability 
for  debt;  and  our  conclusion  that  the  pro- 
ceeds or  avails  of  the  life  insurance  in  ques- 
tion belonged  to  the  commimity,  and  not  to 
the  separate  estate  of  the  insured,  is  of  no 
practical  importance  in  this  case. 

The  contention  of  the  learned  counsel  for 
the  creditors,  Godchaux,  Staufi'er,  and 
Broussard,  that  the  Act  No.  189  of  1914  con- 
tains objects  or  provisions  not  expressed  in 
its  title,  and  that  the  statute  therefore  vio- 
lates article  31  of  the  Constitution  of  this 
state,  is  founded  upon  the  fact  that  the 
statute  purports  to  exempt  from  liability 
for  debt  the  proceeds  or  avails  of  all  life 
insurance,  whereas  the  object  expressed  in 
the  title  of  the  act  is  to  exempt  only  the 
proceeds  of  life  insurance.  It  is  contended 
that  the  ''proceeds''  of  life  insurance  means 
the  total  amount  collected  from  the  insur- 
ance company  or  companies,  whereas  the 
"avails"  of  life  insurance  means  only  the 
balance  of  the  insurance  money  remaining 
after  the  payment  of  the  debts  due  by  the 
assured  or  his  succession.  Our  opinion  is 
that  the  word  "avails,''  as  used  in  this  stat- 
ute, means  the  net  amount  or  proceeds  col- 
lected from  the  insurance  company  or  com- 
panies, and  that  the  words  "proceeds"  and 
J  "avails,"  in  the  expression,  "the  proceeds  or 
avails  of  all  life  insurance,"  are  synonymous 
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terms.  See  Webster's  New  Int.  Diet,  and 
the  Century  Diet,  verbo  "avails."  See  also 
6  C.  J.  872;  4  Cyc.  1075;  3  Am.  A  Eng.  Enc. 
Law,  2d  ed.  518.  It  is  true  the  word 
"avails,"  in  a  sense,  means  only  the  net  pro- 
ceeds. In  that  sense,  it  means  the  net 
amount  of  insurance  money  collected,  after 
deduction  of  any  debts  for  which  the  pro- 
ceeds or  avails  of  life  insurance  are  not  ex- 
empt from  liability  under  the  statute;  as, 
for  example,  the  amount  of  a  loan  or  ad- 
vance payment  made  on  the  policy  of  insur- 
ance, or  a  debt  secured  by  a  pledge  or  as- 
signment of  the  policy.  However,  the  word 
"proceeds"  being,  in  a  sense,  a  more  compre- 
hensive term  than  the  word  "avails,"  it 
cannot  be  said  that  the  terms  of  the  statute, 
exempting  the  proceeds  or  avails  of  all  life 
insurance,  is  broader  or  more  comprehensive 
than  the  object  expressed  in  the  title  of  the 
act,  to  exempt  the  proceeds  of  all  life  insur- 
ance. To  maintain  what  the  learned  counsel 
contend  in  their  brief,  that  the  "avails"  of 
life  insurance  means  only  the  amount  re- 
maining after  payment  of  the  debts  due  by 
the  estate  of  the  assured,  would  result  in  a 
contradiction  of  terms,  and  stultify  the  act 
of  the  legislature.  Our  conclusion  is  that 
the  object  of  the  statute  is  expressed  in  its 
title. 

The  contention  that  the  exemption  of  the 
proceeds  or  avails  of  the  life  insurance  in 
contest,  under  the  Act  No.  189  of  1914, 
would  give  the  statute  the  retroactive  effect 
of  impairing  the  obligations  of  contracts,  re- 
fers to  the  contracts  of  insurance,  not  to  the 
contracts  by  which  the  debts,  for  which  the 
proceeds  or  avails  of  the  life  insurance  are 
sought  to  be  held  liable,  were  incurred.  It 
is  admitted  that  the  debts  due  to  the  credi- 
tors, Godchaux,  Stauffer,  and  Broussard, 
were  contracted  after  the  passage  of  the  Act 
No.  189  of  1914;  and  that  appears  to  be 
true  of  all  of  the  debts  due  by  the  deceased, 
Adonis  Le  Blanc,  or  his  succession.  The 
statute  exempting  the  proceeds  or  avails  of 
life  insurance  from  liability  for  any  debt 
does  not  in  any  way  impair  or  affect  the 
obligation  of  a  eontract  of  insurance  en- 
tered into  before  the  passage  of  the  act. 

The  contention  urged  most  seriously  by 
the  learned  counsel  for  the  administrators 
and  for  the  creditors,  and  maintained  by 
the  district  judge,  is  that  the  exemption  of 
the  proceeds  or  avails  of  life  insurance  made 
payable  to  the  insured,  his  executors  or  ad- 
ministrators, as  provided  by  the  Act  No.  180 
of  1914,  is  personal  to  the  insured,  and  does 
not  survive  in  favor  of  his  heirs  at  law. 

The  exact  language  of  the  statute  is  that 
the  proceeds  or  avails  of  all  life — including 
fraternal  and  co-operative,  health,  and  acci- 
dent— insurance  shall  be  exempt  from  liabil- 
ity for  any  debt,  except  for  a  debt  secured 
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by  a  pledge  of  such  policy,  or  any  rights  un^ 
der  such  policy  that  may  have  been  assigned, 
or  any  advance  payments  made  on  or 
against  such  policy. 

The  terms  of  the  statute  are  sufficiently 
broad  and  comprehensive  to  exempt  the  pro- 
ceeds or  avails  of  life  insurance  from  lia^ 
bility  for  debts  due  by  the  succession  of  the 
insured  after  his  death,  as  well  as  to  exempt 
the  cash  value  or  surrender  value  of  policies 
of  insurance  during  the  lifetime  of  the  in- 
sured. In  fact,  it  is  difficult  to  conceive  of 
more  comprehensive  or  plainer  language 
than  the  legislature  has  used  to  exempt 
from  liability  for  the  debts  of  the  insured, 
after  his  death,  the  proceeds  or  avails  of 
life  insurance  paid  or  payable  to  his  estate, 
his  executors  or  administrators.  The  "pro* 
ceeds"  or  "avails"  of  life  insurance  means 
the  amount  collected  from  the  insurance 
company  or  companies;  and,  as  a  general 
rule,  there  are  no  proceeds  or  avails  of  life 
insurance  until  the  death  of  the  insured. 
For  example,  fraternal  life  insurance  has 
no  commercial  or  cash  value  during  the  life- 
time of  the  insured,  and  could  not  possibly 
be  levied  upon  or  rendered  liable  for  debt 
during  his  lifetime.  We  cannot  believe  that 
the  legislature  intended  to  exempt  from 
seizurei  or  liability  for  debt,  only  during  the 
lifetime  of  the  insured,  the  cash  value  or 
surrender  value  of  policies  of  life  insurance 
made  payable  to  the  insured,  his  executors 
or  administrators,  and  did  not  intend  to  ex- 
empt from  liability  for  debts  of  the  insured 
the  proceeds  or  avails  of  life  insurance  made 
payable  to  his  estate,  and  collected  by  his 
executors  or  administrators  after  his  death. 

The  proceeds  or  avails  of  life  insurance  in 
favor  of  a  beneficiary  other  than  the  estate 
of  the  insured,  his  executors  or  adminis- 
trators, are  not  liable  for  the  debts  of  the 
insured.  Hence  it  could  not  have  been  the 
intention  of  the  legislature  that  the  exemp- 
tion from  liability  for  debts  of  the  insured, 
of  the  proceeds  or  avails  of  life  insurance 
collected  after  his  death,  should  apply  only 
to  insurance  in  favor  of  a  beneficiary  other 
than  the  person  whose  life  was  insured,  and 
not  to  insurance  in  favor  of  the  estate,  "the 
executors  or  administrators,  of  the  insured. 

It  is  contended  by  the  learned  counsel  for 
the  administrators  and  the  creditors  that 
the  mere  fact  that  life  insurance  is  made 
payable  to  the  administrators,  executors,  or 
assigns  of  the  assured  implies  that  the  pro- 
ceeds or  avails  are  liable  for  the  debts  to  be 
paid  by  the  executors  or  administrators.  If 
that  had  been  the  idea  or  intention  of  the 
legislature,  there  would  have  been  no  rea- 
son for  excepting  from  the  operation  of  the 
statute  a  debt  secured  by  a  pledge  or  as- 
signment of  a  policy  of  insurance.  It  is  evi- 
dent, from  the  exception  of  a  debt  secured 
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by  a  pledge  or  asBignment  of  a  life  insurance 
policy,  that  the  legislature  did  not  intend 
that  the  making  of  life  insurance  payable 
to  the  estate,  the  executors,  administrators, 
or  assigns,  of  the  assured,  should  be  regard- 
ed as  a  pledge  or  an  assignment  of  the  pro- 
ceeds or  avails  of  the  insurance  to  the  cred- 
itors of  the  assured.  The  express  mention 
of  a  debt  secured  by  a  pledge  or  assignment 
of  an  insurance  policy,  a  loan,  or  advance 
payment  made  on  or  against  the  policy,  as 
excepted  from  the  operation  of  the  statute, 
implies  that  there  are  no  other  exceptions. 
''Expressio  unius  personse  vel  rei  est  exclu- 
sio  alterius/' 

It  is  argued  on  behalf  of  the  administra- 
tors and  the  creditors  that  an  exemption  of 
any  property  from  seizure  or  liability  for 
debt  is  personal  to  those  in  whose  favor  it 
is  granted,  and  does  not  .survive  in  favor  of 
their  heirs.  A  number  of  decisions  are  cited 
in  support  of  the  proposition  that  the  home- 
stead exemption  in  favor  of  the  head  of  a 
family  did  not  survive  in  favor  of  the  heirs 
at  law  of  a  deceased  beneficiary,  until  it  wae 
expressly  provided,  in  the  Constitution  of 
1879,  that  the  benefit  of  the  homestead  ex- 
emption might  be  claimed  by  the  surviving 
husband  or  wife  or  minor  children  of  a  de- 
ceased beneficiary.  The  doctrine  of  those 
decisions  has  no  application  to  the  exemp- 
tion claimed  in  this  case,  for  several  rea- 
sons. First  of  all,  the  exemption  under 
consideration,  unlike  the  homestead  exemp- 
tion, is  not  granted  in  favor  of,  or  expressly 
confined  to,  any  particular  person  or  desig- 
nated class  of  persons  or  individuals.  The 
statute  merely  exempts  the  proceeds  or 
avails  of  all  life  insurance  from  liability  for 
any  debt,  except  a  debt  secured  by  a  pledge 
or  assignment  of  a  policy,  or  an  advance 
payment  or  loan  on  the  policy,  without  re- 
gard to  who  the  debtor  may  be.  Secondly, 
the  language  of  the  Act  No.  189  of  1914  is 
that  the  proceeds  or  avails  of  all  life  in- 
surance shall  be  ''exempt  from  all  liability 
for  any  debt;"  whereas  the  language  of  the 
Constitution  exempting  the  homestead  is 
that  it  "shall  be  exempt  from  seie^re  and 
sale."  And,  thirdly,  it  is  not  only  the  in- 
surance itself,  or  the  cash  value  or  sur- 
render value  of  the  insurance  while  in  force, 
but  the  proceeds  or  avails — ^the  fund  actual- 
ly realized  from  the  insurance — that  is  ex- 
empt from  liability  for  any  debt.  Our  opin- 
ion, is  that  the  language  of  the  statute,  that 
the  proceeds  or  avails  of  all  life  insurance 
shall  be  exempt  from  all  liability  for  any 
debt,  expresses  the  intention  that  the  ex- 
emption shall  survive  the  person  insured 
and  inure  to  the  benefit  of  his  heirs  at  law 
if  the  insurance  be  payable  to  his  estate,  his 
executors  or  administrators. 

In  Holmes  y.  Marshall,  146  Cal.  777,  69 
L.R.A.1917F. 


L.R.A.  07,  104  Am.  St.  Rep.  86,  79  Pac  534, 
2  Ann.  Cas.  88,  it  appears  there  were  three 
paid-up  life  insurance  policies,  two  payable 
to  the  wife  of  the  assured,  and  one  payable 
to  his  estate,  his  administrators  or  ex- 
ecutors. At  the  death  of  the  insured,  the 
amount  of  the  two  policies  made  payable  to 
his  wife  was  paid  to  her,  and  the  ajnount  of 
the  policy  that  was  payable  to  his  estate,  his 
administrators  or  executors,  was  paid  to  the 
administrators.  The  balance  remaining 
from  that  policy,  after  payment  of  the  costs 
of  administration,  was  set  apart  to  the 
widow,  as  exempt  from  liability  for  any 
debts  of  the  estate,  under  a  provision  of 
the  Code  of  Civil  Procedure  of  California. 
The  proceeds  of  all  three  of  the  polieies  were 
deposited  by  the  widow  in  a  bank  in  Los 
Angeles,  and,  after  she  had  drawn  against 
the  account  from  time  to  time,  the  balance 
in  bank  was  seized  under  a  writ  of  attach- 
ment to  satisfy  a  debt  due  by  the  widow. 
She  contended  that  the  fund  was  exempt 
from  seizure,  under  the  section  of  the  Code 
of  Civil  Procedure  which  declared:  ''All 
moneys,  benefits,  privileges,  or  immunities 
accruing  or  in  any  manner  growing  out  of 
any  life  insurance.  .  .  .  [are]  exempt 
from  execution.''  Code  Civ.  Proc.  §  690, 
subd.  18.  Tlie  seizing  creditor  contended 
that  the  exemption  extended  only  to  debts 
due  by  the  person  whose  life  was  insured 
and  who  had  paid  the  premiums;  but  that  it 
did  not  continue,  after  his  death,  in  favor  of 
the  beneficiary,  whether  the  insurance  was 
payable  to  the  estate  of  the  person  insured, 
his  executors  or  administrators,  or  to  some 
other  person  named  in  the  po^cy  of  insur- 
ance. It  was  held  that  the  words,  "exempt 
from  execution,"  meant  exempt  from  exe- 
cution for  any  debt,  whether  due  by  the 
estate  of  the  insured,  or  due  by  the  bene- 
ficiary named  in  the  policy  of  insurance. 
It  was  observed  that  in  Kentucky  and 
Minnesota  the  statutes  exempting  certain 
insurance  benefits,  reliefs,  etc.,  from  exe- 
cution or  liability  for  any  debt  of  a  mem- 
ber were  construed  so  as  to  exempt  the 
funds  resulting  from  the  insurance  benefits 
or  relief  from  liability  for  a  debt  due  by 
the  member  of  the  insurance  society,  or  by  a 
beneficiary  to  whom  the  benefit  or  relief  was 
paid,  or  who  was  entitled  to  the  benefit  or 
relief.  It  was  observed  that  in  New  York 
a  statute  declaring  certain  insurance  funds 
or  benefits  exempt  from  execution  or  lia- 
bility for  any  debt  of  a  deceased  member  of 
an  insurance  society  exempted  the  fund  from 
seizure  or  liability  only  for  a  debt  of  the 
deceased  member  insured,  and  did  not  ex- 
tend to  debts  due  by  the  beneficiary  who  re- 
ceived the  fund.  It  was  also  observed  that, 
although  the  Kentucky  and  Minnesota  de- 
cisions had  been  criticized  by  Freeman  in 
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his  book  on  Executions,  3d  ed.  vol.  2,  §  234b, 
the  author  had  admitted  that  if  the  statutes 
of  those  Btates  had  stopped  with  the  words, 
"exempt  from  execution,"  there  would  be 
no  doubt  of  the  exemption  in  favor  of  the 
beneficiary;  but  he  reasoned  that  the  ad- 
ditional words  of  the  statute,  "to  pay  any 
debt  or  liability  of  a  meniber,**  indicated 
that  the  legislature  had  in  mind  only  the 
debts  or  liabilities  of  the  members  of  the  in- 
surance association,  and  hence,  after  the 
benefit  was  received  by  a  beneficiary  other 
than  the  member  insured,  it  was  subject  to 
the  general  laws  relating  to  executions  or 
liability  for  debts  of  the  person  or  persons 
who  had  received  the  benefit. 

It  is  not  necessary  to  apply  the  exemp* 
tion,  in  the  case  before  us,  to  the  extent  to 
which  it  was  applied  under  the  statutes  of 
Kentucky,  Minnesota,  and  California. 

A  statute  of  Washington  exempted  the 
proceeds  or  avails  of  all  life  and  accident 
insurance  from  all  liability  for  any  debt. 
In  Flood  V.  Libby,  38  Wash.  366,  107  Am. 
St.  Rep.  851,  80  Pac.  633,  the  question  at  is- 
sue was  whether  the  statute  applied  only 
to  such  life  insurance  as  was  payable  to  a 
beneficiary  other  than  the  insured,  or  ap- 
plied also  to  an  endowment  policy  of  insur- 
ance payable  to  the  insured  or  to  his  estate, 
and  having  a  cash  value  during  his  lifetime. 
It  was  held  that  the  language  of  the  statute 
was  so  sweeping  and  comprehensive  that  it 
exempted  from  liability  for  a  debt  of  the  as- 
sured, during  his  lifetime,  an  endowment 
policy  payable  to  the  assured  or  his  estate 
and  having  a  cash  surrender  value.  It  was 
not  disputed,  but  was,  on  the  contrary^  con- 
ceded, that  the  proceeds  or  avails  of  the 
life  insurance  made  payable  to  the  assured 


or  his  estate  would  be  exempted  from  lia- 
bility for  the  debts  of  the  assured  at  his 
death. 

Our  conclusion  is  that  the  fund  of  $6,- 
226.73,  being  the  proceeds  or  avails  of  the 
life  insurance  collected  by  the  adminis- 
trators, is  exempt  from  liability  for  any 
debts  of  the  insured,  Adonis  Le  Blanc,  or  of 
his  succession,  and  must  be  paid  to  his  heirs 
at  law. 

As  the  assets  of  the  estate  of  Adonis  Le 
Blanc,  including  his  half  interest  in  the 
community  property  other  than  the  proceeds 
or  avails  of  the  life  insurance,  are  sufficient 
to  pay  the  law  charges,  costs  of  administra- 
tion, expenses  of  the  last  illness,  and  funeral 
expenses  of  the  deceased,  there  is  no  reason 
whatever  for  requiring  the  half  interest  be- 
longing to  the  heirs  of  Mrs.  Le  Blanc  in  the 
community  property  to  bear  any  part  of  the 
cost  of  administering  his  estate. 

For  the  reasons  assigned,  the  judgment 
appealed  from  is  amended  so  as  to  exempt 
the  fund  of  $6,226.73,  being  the  proceeds  or 
avails  of  the  life  insurance,  from  liability 
for  any  debt  of  Adonis  Le  Blanc,  or  of  his 
succession,  and  require  the  administrators 
to  pay  that  fund  to  the  heirs  at  law  of  the 
deceased,  Adonis  Le  Blanc;  and  the  judg- 
ment appealed  from  is  further  amended  by 
exempting  the  property  or  funds  of  the 
estate  of  the  deceased.  Rose  Thibault  Le 
Blanc,  from  the  payment  of  any  of  the  costs 
of  administration  of  the  estate  of  Adonis  Le 
Blanc.  As  thus  amended,  the  judgment  ap- 
pealed from  is  affirmed.  The  appellants, 
Godchaux,  Stauffer,  and  Broussard,  are  to 
pay  the  costs  of  this  appeal. 

SommervUle,  J.,  takes  no  part. 


Annotatioii— Statutory  exemption  of  proceeds  or  avaik  irf  life  insurance  as 
inuring  to  benefit  of  estate  where  policy  is  payable  to  executors  or 
administrators^  or  estate* 


As  to  ^Eemption  of  proceeds  of  life 
insarance  after  loss,  from  beneficiary's 
debts,  see  annotation  to  R^ifl  v.  Armour 
&  Co.  L.R.A.1915A,  1201. 

As  to  whether  paid-up  or  endowment 
policies  are  within  statutes  exempting 
life  insurance  policies,  see  annotation  to 
Bailey  v.  Wood,  25  L.R.A.(N.S.)  722. 

For  otJber  notes  dealing  with  the  right 
of  exemption  of  insurance  money,  see 
L.R.A.  Indexes,  under  the  title,  "Exemp- 
tions." 

The  scope  and  extent  of  the  exemption 
of  the  proceeds  of  life  insurance  policies 
from  the  pajnnent  of  debts  depend  upon 
the  wording  of  the  statutory  provisions. 
Some  of  these  are  sweeping  in  their 
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phraseology,  as,  for  example,  the  one  in- 
volved in  Le  Blanc  Succession,  ante, 
1137,  which  provided  that  the  proceeds 
of  all  life  insurance  should  be  exempt 
from  liability  for  any  debt,  except  one 
secured  by  a  pledge  of  the  policy  or  by 
any  advance  pa3nnents  made  on  the 
policy.  The  decision  in  that  case  that 
the  exemption  was  not  merely  a  personal 
one  in  favor  of  the  insured,  but  one  tkat 
inured  to  the  benefit  of  his  heirs  and 
exempted  the  proceeds  of  policies  pay- 
able to  the  insured's  executors  or 
administrators  or  assigns  from  liability 
for  his  debts,  or  the  debts  of  the  suc- 
cession, is  supported  by  the  cases. 
So  the  proceeds  of  policies  payable 
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to  the  insured's  estate  or  to  his  personal 
representatives  have  been  held,  after  his 
death,  to  be  exempt  from  the  payment 
of  his  debts  under  statutory  provisions— 

— that  "all  moneys,  benefits,  privi- 
legres,  or  immunities  accruing  or  in  any 
manner  growing  out  of  any  life  insur- 
ance" are  exempt  from  execution, 
Holmes  v.  Marshall  (1905)  145  Cal.  777, 
69  L.R.A.  67,  104  Am.  St.  Rep.  86,  79 
Pac.  534,  2  Ann.  Cas.  88 ; 

— that  "any  person  may  insure  his 
own  or  her  life  for  the  benefit  of  his 
or  her  estate,"  and  that  the  amount  pay- 
able  "shall  be  exempt  from  all  cred- 
itors," Mitchell  v.  AUis  (1908)  157  Ala. 
304,  47  So.  715; 

— ^in  one  section,  that  a  policy  on  the 
life  of  an  individual  should  inure  to 
the  separate  use  of  the  husband,  wife, 
and  children  of  the  individual  "inde- 
pendently of  creditors,"  and  in  another 
section,  that  "the  avails  of  any  life  in- 
surance .  .  .  are  not  subject  to  the 
debts  of  the  deceased,"  Kelley  v.  Mann 
(1881)  56  Iowa,  625,  10  N.  W.  211; 

— that  "the  proceeds  or  avails  of  all 
life  and  accident  insurance  shall  be 
exempt  from  all  liability  for  any  debt," 
German- American  State  Bank  v.  God- 
man  (1915)  83  Wash.  231,  145  Pac.  221; 
Flood  V.  Libby  (1905)  38  Wash.  366, 107 
Am.  St.  Rep.  851,  80  Pac.  533. 

And  the  statute  involved  in  the  last 
cases  was  so  construed  in  Holden  v. 
Stratton  (1904)  198  U.  S.  202,  49  L.  ed. 
1018,  25  Sup.  Ct.  Rep.  656,  where  it 
was  sought,  in  bankruptcy  proceedings 
involving  the  insured  and  beneficiary, 
to  subject  to  the  payment  of  creditors 
a  policy  payable  to  the  estate  of  the 
insured  in  case  the  beneficiary  prede- 
ceased  him,  and  also  one  which  the  hus- 
band if  he  survived  a  certain  period 
might  surrender  and  realize  its  full 
cash  value.  Generally  for  life  insur- 
ance as  asset  of  bankruptcy,  see  notes 
in  50  L.R.A.  43;  26  L.R.A.(N.S.)  451; 
30  L.R.A.(N.S.)  990;  41  L.R.A.(N.S.) 
123;  and  46  L.R.A.(N.S.)  148. 

This  statute  has  been  held,  however, 
in  subsequent  cases  to  have  been  modi- 
fied to  the  extent  that  the  proceeds  of 
a  policy  made  payable  to  the  insured 
or  his  estate  are  not  exempt  against  his 
creditors  by  another  statututory  pro- 
vision construed  as  in  pari  materia,  that 
"if  a  policy  of  insurance  is  effected  by 
any  person  on  his  own  life  or  on  an- 
other life  in  favor  of  a  person  other 
than  himself  having  an  insurable  inter- 
est therein,  the  lawful  beneficiary  there- 
of other  than  himself  or  his  legal  repre- 
sentatives shall  unless  contrary  to  the 

terms  of  the  policy  be  entitled  to  its 
L.R.A.1917F. 


proceeds  against  the  creditors  and  rep- 
resentatives of  the  person  effecting  the 
same."  Re  Blattner  (1916)  89  Wash. 
412, 154  Pac.  796;  Elsom  v.  Gadd  (1916) 
93  Wash.  603,  161  Pac.  483,  petition  for 
rehearing  denied  in  (1916)  93  Wash. 
607,  162  Pac.  867.  And  the  court  in 
the  last  case  stated  that  in  so  far  as  the 
case  of  German-American  State  Bank  v. 
Godman  (Wash.)  supra,  might  be  con- 
sidered inconsistent  with  their  decision 
it  was  overruled. 

In  Heflin  v.  Allen  (1909)  100  Ala. 
241,  48  So.  695,  where  the  policy  was 
apparently  payable  to  the  insured's 
estate,  a  statute  providing  that  "the 
sum  or  amount  of  insurance  becoming 
due  and  payable  by  the  terms  of  the 
application  and  policy  shall  be  exempt 
from  all  creditors  of  the  assured  or  bene- 
ficiary, and  must  be  paid  to  the 
beneficiary  so  named  in  the  policy  or  to 
his  heirs  or  assigns"  was  held  not  for 
the  protection  of  the  insurance  com- 
pany alone,  but  also  for  the  protection 
of  the  estate  of  the  insured  as  well  as 
his  wife  and  children,  and  the  avails  of 
the  policy  involved,  which  had  been  col- 
lected by  the  personal  representative  of 
the  insured,  were  held  not  liable  for 
the  debts  of  the  insured's  estate. 

And  in  Larrabee  v.  Palmer  (1897) 
101  Iowa,  132,  70  N.  W.  100,  under  pro- 
visions that  a  policy  "shall  inure  to  the 
separate  use  of  the  husband  or  wife  and 
children  of  said  individual  independent- 
ly of  his  or  her  creditors,"  and  that  "the 
avails  of  any  life  insurance  .  .  .  are 
not  subject  to  the  debts  of  the  deceased 
.  .  .  but  shall  in  other  respects  be 
disposed  of  like  other  property  left  by 
the  deceased,"  the  proceeds  of  a  policy 
payable  to  the  heirs  at  law  of  the  in- 
sured were  held  exempt  not  only  in 
favor  of  the  husband  or  wife  and  chil- 
dren, but  also  in  favor  of  the  collateral 
heirs  of  the  deceased. 

In  Coates  ▼.  Worthy  (1895)  72  Was. 
575,  17  So.  606,  18  So.  916,  a  statutory 
provision  that  the  proceeds  of  a  life 
insurance  policy  payable  to  the  executor 
or  administrator  of  the  insured  shall 
inure  to  the  heirs  or  legatees,  freed  from 
all  liability  for  the  debts  of  the  decedent, 
was  held  to  engraft  an  exception  upon 
another  statutory  provision  to  the  effect 
that  the  exempt  property  of  the  deceased 
shall  be  liable  for  his  debt  where  he 
leaves  neither  wife  nor  children;  and 
accordingly  the  proceeds  of  a  policy 
payable  to  the  insured's  "executors  or 
administrators"  were  held  exempt,  al- 
though he  left  no  wife  or  children. 

The  phrase,  "legal  representatives  of 
the   assured,"  as  used  in  a  policy  to 
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designate  the  beneficiary,   was   held  in 
Rose  V.  Wortham  (1915)  95  Tenn.  505, 
30  L.R.A.  609,  32  S.  W.  458,  not  to  indi- 
cate an  intention  to  direct  the  proceeds 
to  any  other  persons  than  those  entitled 
by  law,  who  were  the  widow  and  chil- 
dren, or  to  give  the  executor  or  adminis- 
trator any  beneficial  interest  in  the  pro- 
ceeds so  as  to  defeat  the  right  of  the 
insured's  widow,  children,  and  next  of 
kin   to   an   exemptor,    under   a   statute 
providing  that  life  insurance  effected  by 
the  husband  should  inure  to  the  benefit 
of  his  widow  and  next  of  kin  free  from 
the  claims  of  his  creditors,  and  another 
section  providing  that  any  life  insurance 
effected  by  the  husband  should  inure  to 
the  benefit  of  his  widow  and  children, 
and  should  be  distributed  without  being 
in  any  manner  subject  to  the  husband's 
debts   it   was    held    that    although    the 
benefit  had  been  paid  to  the  executor  or 
administrator,  this  in  no  way  made  the 
proceeds   assets   of   the  estate   for  the 
payment  of  debts,  but  that  they  went 
to  the  widow   and   children   free   from 
the   debts   of  the   insured's   estate,  al- 
though it  was  insolvent. 
.  In  Pietri  v.  Seguenot  (1902)  96  Mo. 
App.  258,  69  S.  W.  1055,  where,  after 
the   death   of   the   insured's   wife,   who 
was  the  original  beneficiary,  the  insured 
requested  that  the  benefit  might  be  made 
payable  to  his  estate,  and  a  policy  was 
issued,    payable    to    his    ^'executors    or 
administrators,"  the  proceeds  of  the  pol- 
icy  were    held    not    exempt    from    the 
demand  of  his  creditors,  under  a  statute 
providing  that  the  benefit  of  a  policy 
should  not  be  liable  to  attachment  or 
other  process,  and  should  not  be  seized, 
taken,  appropriated,  or  applied  to  any 
legal  or  equitable  process,  nor  by  opera- 
tion of  law,  to  pay  any  debt  or  liability 
of  a  policy  or  certificate  holder  or  any 
beneficiary  named  in  a  policy  or  certifi- 
cate.   The  court  stated  that  the  purpose 
of  this  statute  was  to  permit  the  insured 
to   secure  the  immunity  described,  but 
that  it  was   not  designed,   and   should 
not  be  interpreted,  so  as  to  hamper  the 
freedom  of  action   of  an  insured  who 
might  wish  to  discharge  his  honest  obli- 
gations by  transmitting  to  others  a  fund 
in  which  he  had  an  interest,  and  it  was 
held    that    the    insured's    next    of    kin 
was  entitled  only  to  the  amount  which 
was  left  after  the  payment  of  his  debts. 
In  Gilchrist  v.  Jeffcoat  (1912)  64  Fla. 
79,   59    So.    243,    the    statute    provided 
that  when  one  should  die  leaving  insur- 
ance it  should  inure  exclusively  to  the 
benefit  of  his  child  or  children  and  hus- 
band or  wife,  or  to  any  person  or  per- 
sons for  whose  use  and  benefit  the  insur- 
L,R.A.1917F. 


ance  ^as  declared  in  the  policy,  and  that 
the  proceeds  should  in  no  ease  be  liable 
to  attachment,  garnishment,  or  any  legal 
process  of  any  creditor  of  the  insured 
unless  the  policy  declared  that  it  was 
effected  for  such  creditor's  benefit;  but 
provided  that  when  the  insurance  was 
for  the  benefit  of  the  estate  of  the  in- 
sured, or  was  payable  to  his  estate, 
executors,  or  administrators,  the  pro- 
ceeds might  be  bequeathed.  It  was  held 
that  the  purpose  of  the  statute  was  to 
provide  for  the  wife  and  children  of 
the  insured,  and  not  primarily  to  exclude 
creditors  in  case  there  was  no  wife  or 
child;  and  where  a  policy  naming  the 
wife  as  beneficiary  was  made  payable 
to  the  insured  on  his  wife's  death,  and 
she  predeceased  him  and  no  children 
were  left,  the  statute  was  held  not  to 
apply  to  exclude  creditors  of  the  in- 
sured's estate. 

In  Hamilton  v.  Darley  (1915)  266  HL 
542,  107  N.  E.  798,  where  a  policy  was 
payable  to  the  legal  representatives  of 
the  insured,  a  section  of  the  statute 
governing  assessment  companies  provid- 
ing that  insurance  benefits  should  not  be 
liable  to  attachment  by  garnishment  or 
other  process,  or  be  taken,  appropriated, 
or  applied  by  any  legal  process  or  by 
operation  of  law  to  pay  any  debt  of  a 
certificate  holder,  was  held  to  have  been 
passed  for  the  purpose  of  exempting  the 
society  from  legal  process  by  the  in- 
sured's creditors,  and  not  for  the  pur- 
pose of  exexjipting  the  money  from  his 
debts  after  it  had  been  paid  to  his 
personal  representatives. 

In  Rice  v.  Smith  (1894)  72  Miss.  42, 
16  So.  417,  it  was  held  that  under  a 
provision  that  '^the  amount  of  any  life 
insurance  policy  .  .  .  shall  inure  to 
the  party  or  parties  named  as  the  bene- 
ficiaries thereof,  freed  from  all  liability 
for  the  debts  of  the  person  paying  the 
premiums  thereon,"  the  proceeds  of  a 
policy  payable  to  the  insured,  his  execu- 
tors, administrators,  or  assigns,  could 
not  be  recovered  from  his  personal 
representative  by  his  heirs  as  exempt 
property.  The  court  stated  that  the 
insured  himself  was  the  beneficiary  of 
the  policy  in  this  case,  and  that  his 
personal  representative  held  the  pro- 
ceeds just  as  he  would  have  done  if  the 
terms  of  the  policy  had  been  such  that 
it  matured  during  his  life.  The  insured 
died  prior  to  the  passage  of  the  statute 
referred  to  in  Coates  v.  Worthy  (Miss.) 
supra,  and  the  court  held  that  a  pro- 
vision of  that  statute  attempting  to 
make  it  retroactive  was  unconstitu- 
tional. J.  T.  W.    i 
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NEW    JERSEY    COURT    OF   ERRORS 
AND  APPEALS. 

AUGER  &  SIMON  SILK  DYEING   COM- 
PANY, Respt., 

V. 

EAST  JERSEY  WATER  COMPANY,  Appt. 


SAME,  Respt., 

V. 

JERSEY    CITY    WATER    SUPPLY    COM- 
PANY, Appt. 

(88  N.  J.  L.  273,  06  Atl.  60.) 

Water  —  pollution  —  nuisance. 

Where  a  riparian  owner  diverts  water 
from  a  running  stream,  and  bo  uses  it  that 
it  becomes  polluted  to  the  extent  that  it  is 
unfit  for  domestic  and  other  reasonable 
riparian  uses,  and  when  returned,  as  it 
must  be,  to  the  stream,  it  appreciably  im- 
pairs the  quality  of  the  water,  to  the  injury 
of  all  the  people  of  the  state  for  whom  the 
residue  of  all  flowing  water,  after  reasonable 
riparian  use,'  is  held,  a  public  nuisance  is 
committed,  and  such  unlawful  use  is  not 
the  reasonable  use  which  a  riparian  owner 
is  entitled  to  make  of  passing  water,  and 
for  the  deprivation  of  water  intended  to  be 
so  used  he  is  only  entitled  to  nominal  dam- 
ages, because  the  injury  he  suffers,  if  any, 
is  that  he  is  deprived  of  the  means  of  com- 
mitting a  public  nuisance. 
For  other  casesj  see  Damages,  I;  Waters, 

II.  c,  in  Dig.  1-52  N.  S. 

(Garrison,    Tronchard,    Black,    White,    ana 
Terhune,  J  J.,  dissent.) 

(November  15,  1916.) 

APPEAL  by  defendants  from  judgments 
of  the  Supreme  Court  in  favor  of  plain- 
tiff in  separate  actions  brought  to  recover 
damages  for  alleged  wrongful  diversion  of 
water  by  the  defendant  corporations.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  B.   Humphreys  and  Gil-  ; 
bert  Collins,  for  appellants: 

If  the  plaintiff  purchased  from  the  Pas- 
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aaic  Water  Company  its  water  supply,  not 
because  of  insufficient  water  available  for 
reasonable  riparian  uses  from  the  Passaic 
river,  but  because  the  water  in  the  river, 
though  sufficient  in  quantity,  had  become 
unfit  for  its  uses  through  pollution  not 
caused  by  defendants,  there  can  be  no  re- 
covery for  the  water  so  purchased. 

Newark  ▼.  Chestnut  Hill  Land  Co.  77  N, 
J.  Eq.  23,  76  Atl.  644;  Cuff  v.  Newark  & 
N.  Y.  R.  Co.  36  N.  J.  L.  17,  10  Am.  Rep, 
206. 

The  mfkzimum  of  the  damages  which  the 
defendant  companies  can  be  held  liable  for 
would  be  their  respective  proportion  of  the 
damages  which  would  be  attributable  to  the 
increase  of  the  density  of  the  pollution  in 
the  water,  caused  by  the  diversions. 

Weidmann  Silk  Dyeing  Co.  v.  East  Jer- 
sey Water  Co.  —  N.  J.  L.  — ,  91  Atl.  338; 
Doremus  v.  Paterson,  73  N.  J.  Eq.  474,  69 
Atl.  226;  Jenkins  v.  Pennsylvania  R.  Co. 
67  N.  J.  L.  331,  67  L.R.A.  309,  61  Atl.  704, 
11  Am.  Neg.  Rep.  464 ;  Little  Schuylkill  Xav. 
R.  &  Coal  Co.  V.  Richards,  57  Pa.  142,  98 
Am.  Dec.  209,  10  Mor.  Min.  Rep.  661 ;  Scely 
V.  Alden,  61  Pa.  302,  100  Am.  Dec.  642; 
Mclntyre  v.  McGavin  [1893]  A.  C.  268,  1 
Reports,  246,  67  J.  P.  648;  Cross  v.  Morris- 
town,  18  N.  J.  Eq.  305;  Jersey  City  v. 
Morris  Canal  &  Bkg.  Co.  12  N.  J.  Eq.  547. 

The  verdict  should  have  been  for  nominal 
damages  only,  because  the  damages  suffered 
by  the  plaintiff  were  purely  incidental  or 
consequential,  and  it  was  for  the  jury  to  de- 
termine as  a  question  of  fact  whether,  as 
against  the  municipalities  and  their  agents, 
the  pollution  by  the  city  of  Paterson  and 
other  polluters  was  not  an  efficient  culpable 
cause,  intervening  between  the  defendants' 
acts  and  the  injury. 

Hudson  County  Water  Co.  v.  McCarter, 
209  U.  S.  349,  52  L.  ed.  828,  28  Sup.  Ct. 
Rep.  529,  14  Ann.  Cas.  660;  Monongahela 
Nav.  Co.  V.  Coons,  6  Watts  &  S.  101;  Gib- 
son V.  United  States,  166  U.  S..269,  275,  41 
L.  ed.  996,  1002,  17  Sup.  Ct.  Rep.  678;  Bese- 
man  v.  Pennsylvania  R.  Co.  60  N.  J.  L.  236, 
13  Atl.  164;  Sayre  v.  Newark,  60  N.  J. 
Eq.  361,  48  L.R.A.   722,  83  Am.  St.  Rep. 


Note.  —  A  search  has  disclosed  no  other 
cases  involving  the  effect  of  a  riparian  own- 
er's unlawful  use  of  the  water  upon  the 
damages  recoverable  by  him  against  one  who 
diverts  the  water. 

The  logical  implication  of  the  court's 
proposition  that  the  diversion  for  the  mere 
purpose  of  returning  the  water  in  a  polluted 
condition  is  not  included  in  the  reasonable 
use  to  which  the  riparian  owner  is  entitled 
would  seem  to  be  merely  that  the  riparian 
owner  is  not  entitled  to  damages  on  the 
basis  of  the  loss  of  the  opportunity  to  make 
an  unlawful  use  of  the  water.  The  re- 
quested instruction,  the  refusal  of  which  is 
L.R.A.1917F. 


held  error,  expressly  recognizes  the  right 
to  nominal  damages;  and  its  apparent  nega- 
tion of  anything  more  than  nominal  dam- 
ages may  perhaps  be  accounted  for  by  the 
failure  of  the  plaintiff  to  prove  that  he  could 
make  any  profitable  use  of  the  water  with- 
out polluting  it.  The  concession  th9,t  the 
plaintiff  would  be  entitled  to  at  least  nomi- 
nal damages  would  seem  logically  to  carry 
his  right  to  recover  substantial  damages  iif 
any  have  been  suffered,  referable  to  the 
loss  of  the  right  to  use  the  water  in  a 
lawful  manner  without  pollution,  assuming 
that  the  possibility  of  such  a  use  and  its 
value  were  proved. 
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629,  45  Atl.  985;  Chicago,  B.  k  Q.  R.  Co. 
V.  Illinois,  200  U.  S.  561,  50  L.  ed.  596,  20 
Sup.  Ct.  Rep.  341,  4  Ann.  Gas.  1175;  New 
York  &  N.  E.  R.  Co.  v.  Bristol,  151  U.  S. 
556,  38  L.  ed.  269,  14  Sup.  Ct.  Rep.  437; 
Scranton  v.  Wheeler,  179  U.  S.  141-164,  46 
L.  ed.  126-138,  21  Sup.  Ct.  Rep.  48;  New 
Orleans  Gaslight  Co.  ▼.  Drainage  Commis- 
sion, 197  U.  S.  453,  49  L.  ed.  831,  25  Sup. 
Ct.  Rep.  471;  Mills  v.  United  States,  12 
L.R.A.  673,  46  Fed.  738;  United  States  t. 
Lvnah,  188  U.  8.  446-474,  47  L.  ed.  539- 
550,  23  Sup.  Ct.  Rep.  349. 

Mr.  Michael  Bnnn  also  for  appellants. 

3Ic.4:^r3.  William  I.  Ijewls  and  Qriggs 
A  Harding  for  respondent. 

Bergen,  J.,  delivered  the  opinion  of  the 

court : 

The  plaintiff  instituted  separate  actions 
against  the  East  Jersey  Water  Company 
and  the  Jersey  City  Water  Supply  Com- 
pany, respectively,  which  were  tried  by  con- 
sent before  the  same  jury,  resulting  in  a 
judgment  in  favor  of  the  plaintiff  in  each 
case,  against  the  East  Jersey  Water  Com- 
pany for  $3,636.24,  and  against  the  other 
defendant  for  $7,031.77.  Each  defendant 
appealed  to  this  court,  where  the  cases  were 
argued  together  under  the  same  exceptions. 
Among  the  numerous  exceptions  on  which 
errors  are  assigned  is  one  to  the  refusal  o! 
the  trial  court  to  charge,  as  requested:  "If 
they  [the  jury]  should  find  that  the  plain- 
tiff would  use  the  diverted  water,  if  it  were 
not  diverted,  for  the  purpose  of  further  pol- 
luting the  river,  then  the  plaintiff  cannot 
claim  more  than  nominal  damages  from  the 
defendants  who  stand  in  the  shoes  of  the 
municipalities  whom  they  are  supplying 
with  the  water  for  depriving  the  plaintiff 
of  that  water;"  and  another  for  refusing  to 
charge  as  requested:  '*That  the  plaintiff 
had  no  right  to  complain  of  the  diversion  by 
the  defendants  if  you  find  that  the  only 
damage  the  plaintiff  suffered  was  being 
thereby  prevented  from  committing  a  nui- 
sance." 

The  facts  pertinent  to  these  requests  were 
that  the  defendants,  as  upper  riparian  own- 
ers, were  diverting  water  from  the  Passaic 
river  for  the  purpose  of  supplying  certain 
municipalities  with  potable  water,  and  that 
such  diversion  deprived  the  plaintiff  of  a 
sufficient  quantity  of  water  to  answer  what 
it  claims  to  be  such  reasonable  use  to  which 
it  is  entitled  as  a  riparian  owner;  that  each 
of  the  plaintiffs  is  the  owner. of  land  along 
the  river  below  the  point  where  the  defend- 
ants abstract  the  water,  and  on  which  they 
maintain  and  operate  silk  dyeing  works, 
and,  for  the  purpose  of  carrying  on  that 
business,  draw  water  from  the  river,  which, 
after  use,  is  returned  to  the  river  in  a  pol- 
1..R.A.1917F. 


luted  condition.  Mr.  Auger,  a  witness  for 
the  plaintiff,  testified  that  the  water  dis- 
charged from  plaintiff's  works  was  colored 
and  not  fit  to  drink,  bathe  in,  or  for  cattle 
to  drink.  Whether  this  water  was  polluted, 
and  to  what  extent,  and  whether  it  appre- 
ciably injured  the  quality  of  the  water  in 
the  river,  was  a  jury  question  (Wood,  Nui- 
sances, p.  321),  the  consideration  of  which 
was  taken  from  it  by  the  refusal  of  the 
court  to  charge  as  requested,  and  therefore, 
in  dealing  with  these  requests,  we  must  as- 
sume that  the  jury  could  have  found  that 
the  water  was  restored  to  the  river  in  such 
a  polluted  condition  as  to  be  no  longer  fit 
for  use  as  potable  water.  The  plaintiff 
bases  its  right  of  action  upon  the  fact  that 
it  is  a  riparian  owner,  and  therefore  en- 
titled to  such  use  of  the  water  as  would 
naturally  flow  over  its  lands,  if  not  diverted 
by  the  defendant,  as  incidental  to  such 
ownership,  and  the  question  presented  is 
whether  such  use  includes  the  right  to  pol- 
lute the  water  to  the  extent  of  rendering  it 
unfit  for  use  by  man  or  beast,  and  then  re- 
turn it  in  that  condition  to  the  stream. 
That  its  diversion  by  the  plaintiff  for  the 
mere  purpose  of  returning  it  in  a  polluted 
condition  is  not  included  in  the  reasonable 
use  to  which  a  riparian  owner  is  entitled  is, 
we  think,  beyond  successful  contest,  at  least 
in  this  state,  where  we  have  held,  in  this 
court,  that  the  riparian  owner  must  return 
water  he  may  divert  from  a  running  stream 
for  his  reasonable  use,  undiminished  in 
quantity  and  unimpaired  in  quality,  subject 
to  its  use  "in  a  reasonable  manner  for  do- 
mestic and  irrigating  purposes."  Doremus 
V  Paterson,  65  N.  J.  Eq.  711,  65  Atl.  304. 
There  is  no  difference  in  principle  between 
an  initial  purpose  to  divert  for  the  mere 
purpose  of  pollution  and  a  diversion  for  the 
purpose  of  a  use  which  must  result  in  its 
contamination;  for  in  either  case  it  is  im- 
pregnated, when  returned,  with  substances 
which  impair  its  quality.  After  the  exer- 
cise of  legitimate  rights  by  the  riparian 
owner,  ''there  remains  a  residumn  of  com- 
mon or  public  ownership  that,  under  our 
system,  rests  in  the  state  as  a  trustee  for 
all  our  people."  McCarter  v.  Hudson  Coun- 
ty Water  Co.  70  N.  J.  Eq.  695,  14  L.R.A. 
(N.S.)  197,  118  Am.  St.  Rep.  754,  66  Atl. 
489,  10  Ann.  Cas.  116.  The  pollution  of  the 
passing  water  of  a  stream  which,  after  its 
reasonable  use  by  upper  riparian  owners,  is 
held  by  the  state  for  the  use  of  all  of  its 
citizens,  when  such  pollution  renders  it  un- 
fit for  ordinary  domestic  uses  because  it  has 
been  diminished  in  quality,  is  a  public  nui- 
sance, which,  under  §  215  of  our  Crimes 
Act  (2  Comp.  Stat.  1910,  p.  1811),  is  de- 
clared to  be  a  misdemeanor.  It  is  no  an-  * 
swer  to  a  criminal  prosecution  for  creating 
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a  public  nuisance  that  a  lower  riparian  own- 
er may  have  an  action  for  special  damage, 
because  that  is  a  personal  right  which  in  no 
way  relieves  the  wrongdoer  from  the  con- 
sequences of  a  crime  against  the  public,  for 
whom  the  residue  of  the  water  is  to  be  con- 
served by  the  state.  In  the  present  cases 
we  have  a  plaintiff  claiming  damages  be- 
cause it  is  not  allowed  to  divert^  as  ripa- 
rian owner,  the  water  of  a  running  stream 
in  order  that  it  may  be  so  used  that,  when 
returned  to  the  stream,  it  is  in  a  condition 
as  to  quality  which  is  prohibited  by  law; 
in  other  words,  it  claims  damages  because 
it  is  deprived  of  the  means  of  committing 
an  unlawful  act.  The  record  discloses  facts 
from  which  a  jury  might  find  that  the  use 
to  be  made  by  the  plaintiff  of  the  water  of 
which  it  claims  to  have  been  deprived  was 
not  within  the  meaning  of  the  term  "rea- 
sonable,*' as  applicable  to  cases  of  this  na- 
ture; for  it  cannot  be  that  a  riparian  use 
of  passing  water  in  which  the  owner  has  a 
limited  right,  the  effect  of  such  use  being 
to  return  it  to  the  stream  in  such  a  polluted 
condition  that  it  is  unfit  for  use  by  others 
having  at  least  equal  rights  therein,  is 
within  the  right  of  a  riparian  owner,  which 
is  confined  to  a  reasonable  use  for  domestic 
and  other  legally  recognized  purposes.  We 
are  of  opinion  that,  when  the  riparian  own- 
er abstracts  water  from  a  running  stream 
for  the  purpose  of  so  using  it  that  it  will 
be  returned  to  the  stream  in  such  a  polluted 
condition  as  to  appreciably  deprive  it  of  its 
natural  qualities  and  render  it  unfit  for  the 
use  of  the  public,  thereby  committing  a  nui- 
sance, he  is  not  making  the  reasonable  use 
thereof  to  which  he  is  entitled  as  such  own- 


er, and  that  any  damage  he  may  suffer  be^ 
cause  he  is  not  able  to  do  this  because  of 
the  act  of  the  defendant  is  not  more  than 
nominal,  if  any,  and  therefore  it  was  error 
to  refuse  the  requests  above  stated.  It  ia 
no  answer  to  an  action  or  indictment  for  a 
nuisance  to  show  that  a  great  many  others 
are  committing  the  same  species  of  nuisance 
upon  the  stream,  for,  if  the  defendant's  acts 
appreciably  add  to  the  pollution,  they  create 
a  nuisance.  Wood,  Nuisances,  p.  607.  The 
result  which  we  have  reached  on  this  branch 
of  the  case  makes  it  unnecessary  to  con- 
sider the  other  exceptions  sealed  in  these 
cases.  The  judgment  in  each  case  will  be 
reversed,  and  a  new  trial  awarded. 

Garrlsoiit  Trenchard,  Black,  White, 
and  Terhune,  JJ.,  dissent. 

Garrison,  J.,  dissenting: 

I  am  unable  to  concur  in  the  reversal  of 
this  judgment  upon  the  ground  stated  in 
the  opinion. 

The  responsibility  of  the  plaintiff  to  lower 
riparian  owners  and  its  liability  to  the  state 
of  New  Jersey  or  some  of  its  public  agencies 
are  distinct  questions  that  could  not  be 
tried  out  in  this  action,  and  were  not  at- 
tempted to  be  because  of  the  lack  of  proper 
parties,  proper  pleadings,  and  proper  issues. 

The  issues  that  were  involved  in  this  suit 
inter  partes  were  correctly  submitted  to  the 
jury  under  what  was  in  effect  the  law  of  the 
case.  There  was,  in  my  opinion,  no  trial 
error. 

Petition  for  rehearing  denied. 


UNITED  STATB3S  SUPREME  COURT. 

NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Plff.  in  Err., 

V. 

STATE  OF  NORTH  DAKOTA  EX  REL.  T. 
F.  McCUE,  Attorney  General.    (No.  420.) 


MINNEAPOLIS,  ST.  PAUL,  &  SAULT 
STE.  MARIE  RAILWAY  COMPANY, 
Plff.  in  Err., 

V. 

SAME..     (No.  421.) 

(236  U.  S.  585,  59  L.  ed.  735,  P.U.R.1915C, 
277,  35  Sup.  Ct.  Rep.  429.) 

Appeal  —  error  to  state  coort  —  review 
of  facts. 

1.  The  Federal   Supreme  Court,  on  writ 

Note.  —  As  to  effect  of  fact  that  return 
as  a  whole  is  reasonable  on  right  to  require 
railroad  to  transport  commodity  for  less 
than  reasonable  compensation,  see  annota- 
tion following  this  case,  post,  1158. 
L.R.A.1917F. 


of  error  to  a  state  court,  will  review  the 
findings  of  fact  by  the  latter  court,  where 
a  Federal  right  has  been  denied  as  the  re- 
sult of  a  finding  shown  by  the  record  to 
be  without  evidence  to  support  it,  and  where 
a  conclusion  of  law  as  to  a  Federal  right 
and  findings  of  fact  are  so  intermingled  as 
to  make  it  necessary,  in  order  to  pass  upon 
the  Federal  question,  to  analyze  the  facts. 
For  other  casei^  see  Appeal  and  Error,  II, 
©,  2,  in  Dig.  1-^2  N.  8. 

Carriers  —  rate  regulation  — >  reason- 
ableness —  cost  of  transportation. 

2.  The  cost  of  the  transportation  of  a 
particular  commodity,  which  must  be  con- 
sidered when  determining  whether  the  maxi- 
mum intrastate  rates  fixed  by  the  state  for 
the  carriage  of  such  commodity  are  ade- 
quate or  confiscatory,  includes  all  the  out- 
lays which  pertain  to  such  transportation, 
there  being  no  basis  for  distinguishing  in 
this  respect  between  so-called  **out-of-pocket 
costs"  or  "actual"  expenses,  and  other  out- 
lays which  are  none  the  less  actually  made 
because  they  are  applicable   to  all  traffic. 
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instead  of  being  excluBively  incurred  in  tlie 
traffic  in  question. 

For  other  oases,  see  Carriers,  IT.  o,  S,  in 
Dig.  1-^2  N,  8. 

Same  ^  public  policy. 

3.  A  statute  may  not  compel  a  carrier  to 
establish  a  rate  upon  a  particular  com- 
modity which  is  less  than  reasonable,  in  or- 
der to  build  up  a  local  enterprise. 

For  other  cases,  see  Carriers,  IV,  o,  S,  in 
Dig.  1-52  N.  flf. 

Constitutional  law  ^  due  process  of  law 
^  state  regulation  of  railway  rates  ^ 
confiscation. 

4.  The  maximum  intrastate  rates  fixed 
by  a  state  for  the  transportation  of  coal  in 
carload  lots  are  confiscatory,  and  deny  the 
carrier  due  process  of  law,  where,  taking 
into  account  the  entire  traffic  to  which  such 
rates  are  applied,  they  compel  the  carrier 
to  transport  the  commodity  for  less  than 
cost,  or  without  substantial  compensation 
in  addition  to  cost,  although  the  return  to 
the  carrier  from  its  entire  intrastate  opera- 
tions may  be  adequate. 

For  other  cases,  see  Constitutional  Law,  II. 
6,  4,  c,  in  Dig.  1-52  N.  S. 

(Mr.  Justice  Pitney  dissents.) 

(March  8,  1015.) 

WRITS  of  Error  to  the  Supreme  Court 
of  North  Dakota  to  review  judgments 
commanding  defendants  to  keep  in  force  the 
intrastate  rates  fixed  by  the  state  laws  for 
the  transportation  of  coal  in  carload  lots. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  W.  Bunn  and  Charles 
Donnelly,  for  plaintiffs  in  error: 

The  authority  to  legislate  in  regard  to 
rates  comes  from  the  power  to  prevent  ex- 
tortion or  unreasonable  charges  or  exactions 
by  common  carriers  or  others  exercising  a 
calling  and  using  their  property  in  a  man- 
ner in  which  the  public  have  an  interest. 

Lake  Shore  &  M.  S.  R.  Co.  y.  Smith,  173 
U.  S.  698,  43  L.  ed.  864,  19  Sup.  Ct.  Rep. 
665. 

The  police  power  is  confessedly  subject  to 
the  limitation  that  property,  by  the  exer- 
cise thereof,  may  not  be  taken  without  just 
compensation. 

Monongahela  Nav.  Co.  ▼.  United  States, 
148  U.  S.  312,  336,  37  L.  ed.  463,  471,  13 
Sup.  Ct.  Rep.  622;  Smyth  v.  Ames,  169  U. 
S.  640-543,  42  L.  ed.  847,  848,  18  Sup.  Ct. 
Rep.  418;  Interstate  Commerce  Commission 
V.  Union  P.  R.  Co.  222  U.  S.  641,  549,  56 
L.  ed.  308,  312,  32  Sup.  Ct.  Rep.  108;  St. 
Louis  &  S.  F.  R.  Co.  v.  Gill,  156  U.  S.  649, 
665,  39  L.  ed.  567,  573,  16  Sup.  Ct.  Rep. 
484;  Minneapolis  &  St.  L.  R.  Co.  v.  Minne- 
sota, 186  U.  S.  267,  46  L.  ed.  1151,  22  Sup. 
Ct.  Rep.  900;  Atlantic  Coast  Line  R.  Co.  v. 
North  Carolina  Corp.  Commission,  206  U. 
L.R.A.1917F. 


S.  1,  23,  26,  51  L.  ed.  933,  943,  944,  27  Sup. 
Ct.  Rep.  686,  11  Ann.  Cas.  398;  Atlantio 
Coast  Line  R.  Co.  v.  Florida,  203  U.  S.  266, 
51  L.  ed.  174,  27  Sup.  Ct.  Rep.  108;  Sea- 
board Air  Line  R.  Co.  v.  Florida,  203  U.  S. 
261,  61  L.  ed.  175,  27  Sup.  Ct.  Rep.  109; 
Missouri  P.  R.  Co.  v.  Kansas,  216  U.  S.  262, 
277-279,  54  L.  ed.  472,  478-480,  30  Sup. 
Ct.  Rep.  330;  Interstate  Commerce  Commis- 
sion V.  Stickney,  216  U.  S.  98,  54  L.  ed.  112, 
30  Sup.  Ct.  Rep.  66;  Missouri,  K.  &  T.  R. 
Co.  V.  Interstate  Commerce  Commission,  164 
Fed.  645;  Pennsylvania  R.  Co.  v.  Phila- 
delphia County,  220  Pa.  100,  16  L.R.A. 
(N.S.)  108,  68  Atl.  676. 

Messrs.  John  I.  Dille,  A.  H.  Bright, 
and  John  Tt,  Erdall,  for  plaintiff  in  error 
in  No.  421. 

The  value- of  the  property  devoted  to  the 
transportation  of  coal  sufficiently  appears. 

Willcox  V.  Consolidated  Gas  Co.  212  U. 
S.  19,  40,  63  L.  ed.  382,  396,  48  L.R.A. 
(N.8.)  1134,  29  Sup.  Ct.  Rep.  192,  16  Ann. 
Cas.  1034;  Central  of  Georgia  R.  Co.  v. 
Railroad  Commission,  161  Fed.  925;  Minne- 
sota Rate  Cases  (Simpson  v.  Shepard)  230 
U.  S.  362,  470,  67  L.  ed.  1511,  1670,  48 
L.R.A.(N.S.)  1151,  83  Sup.  Ct.  Rep.  729, 
Ann.  Cas.  1916A,  18. 

The  power  of  the  state  to  regalate  and 
control  the  business  of  common  carriers  is 
limited  by  the  Constitution,  broadly  speak- 
ing, to  the  securing  of  adequate  and  efficient 
service  at  reasonable  rates  to  all  alike. 

Interstate  Commerce  Commission  v.  Union 
P.  R.  Co.  222  U.  S.  541,  649,  66  L.  ed.  308, 
312,  32  Sup.  Ct.  Rep.  108;  New  Memphis 
Gas  &  Light  Co.  v.  Memphis,  72  Fed.  962; 
Chicago,  M.  k  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  33  L.  ed.  970,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  462,  702;  Reagan 
V,  Farmers'  Loan  A  T.  Co.  154  U.  S.  362, 
38  L.  ed.  1014,  4  Inters.  Com.  Rep.  660,  14 
Sup.  Ct.  Rep.  1047;  Wabash,  St.  L.  ft  P. 
R.  Co.  V.  Illinois,  118  U.  S.  657,  667,  30  L. 
ed.  244,  248,  1  Inters.  Com.  Rep.  31,  7  Sup. 
Ct.  Rep.  4;  Munn  v.  Illinois,  94  U.  S.  113, 
127,  24  L.  ed.  77,  86;  Chicago,  B.  ft  Q.  R. 
Co.  T.  Iowa  (Chicago,  B.  ft  Q.  R.  Co.  v. 
Cutts)  94  U.  8.  166,  161,  24  L.  ed.  94,  96; 
Stone  V.  Farmers*  Loan  ft  T.  Co.  116  U.  S. 
307,  329,  29  L.  ed.  636,  644,  6  Sup.  Ct.  Rep. 
334,  388,  1191;  Winona  ft  St.  P.  R.  Co.  ▼. 
Blake,  94  U.  S.  180,  181,  24  L.  ed.  99,  102; 
Dow  V.  Beidelman,  125  U.  S.  681,  31  L.  ed. 
841,  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct.  Rep. 
1028;  Budd  v.  New  York,  143  U.  S.  617,  36 
L.  ed.  247,  4  Inters.  Com.  Rep.  45,  12  Sup. 
Ct.  Rep.  468;  Chicago,  B.  ft  Q.  R.  Co.  v. 
McGuire,  219  U.  S.  549,  66  L.  ed  328,  31 
Sup.  Ct.  Rep.  259;  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  352,  67  L. 
ed.  1511,  48  L.R.A.  (N.S.)  1151,  83  Sup.  Ct. 
Rep.  729,  Ann.  Cas.  1916A,  18. 
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The  carrier  cannot  be  compelled  to  carry 
for  less  than  the  net  return,  and  the  ship- 
per cannot  be  compelled  to  pay  more  than 
enough  to  afford  such  net  return. 

Reagan  v.  Farmers*  Loan  &  T.  Co.  164 
U.  S.  362,  395,  38  L.  ed.  1014,  1023,  4 
Inters.  Com.  Rep.  660,  14  Sup.  Ct.  Rep. 
1047;  Missouri  P.  R.  Co.  v.  Tucker,  230  U. 
S.  340,  348,  57  L.  ed.  1607,  1509,  33  Sup. 
Ct.  Rep.  961;  Interstate  Conunerce  Com- 
mission V.  Union  P.  R.  Co.  222  U.  S.  641, 
549,  66  L.  ed.  308,  312,  32  Sup.  Ct.  Rep. 
!108;  Interstate  Commerce  Commission  v. 
Northern  P.  R.  Co.  222  U.  S.  541,  56  L.  ed. 
308,  32  Sup.  Ct.  Rep.  108. 

Messrs.  Andrew  Miller,  Attorney  Gen- 
eral, C.  li.  Young,  John  Carmody,  and 
Alfred  Znger,  for  defendant  in  error: 

Though  rates  under  which  a  carrier  is 
operating  are  not  compensatory,  it  does  not 
follow  inevitably  that  they  are  confiscatory. 
If  reasonable  in  the  light  of  all  considera- 
tions bearing  upon  them,  they  may  then  be 
reasonable  though  not  remunerative. 

Smyth  V.  Ames,  169  U.  S.  466,  525.  544. 
42  L.  ed.  819,  842,  848,  18  Sup.  Ct.  Rep. 
418;  Minneapolis  &  St.  L.  R.  Co.  v.  Minne- 
sota, 186  U.  S.  268,  46  L.  ed.  1158,  22  Sup. 
Ct.  Rep.  900;  Covington  &  L.  Turnp.  Road 
Co.  V.  Sandford,  164  U.  S.  578,  596,  597,  41 
L.  ed.  660,  666,  667,  17  Sup.  Ct.  Rep.  198; 
Reagan  v.  Farmers'  Loan  &  T.  Co.  154  U. 
S.  362,  412,  38  L.  ed.  1014,  1028,  4  Inters. 
Com.  Rep.  660,  14  Sup.  Ct.  Rep.  1047;  San 
Diego  Land  &  Town  Co.  v.  National  City, 
174  U.  S.  767,  43  U  ed.  1161,  19  Sup.  Ct. 
Rep.  804. 

A  carrier  may,  under  certain  conditions, 
be  compelled  to  carry  a  commodity  though 
it  derive  little  or  no  profit  from  so  doing. 

St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156  U. 
S.  649,  39  L.  ed.  567,  16  Sup.  Ct.  Rep.  484, 
affirming  64  Ark.  101,  11  L.R.A.  462,  15  S. 
W.  18;  State  ex  rel.  McCue  v.  Northern  P. 
R.  Co.  19  N.  D.  46,  25  L.R.A.  (N.S.)  1001, 
120  N.  W.  869;  Minneapolis  &  St.  L.  R. 
Co.  v.  Minnesota,  186  U.  S.  257,  46  L.  ed. 
1151,  22  Sup.  Ct.  Rep.  900. 

A  carrier  is  not  entitled  to  a  uniform  rate 
of  return  or  profit  from  each  commodity 
carried  or  service  rendered.  If,  in  view  of 
the  return  from  the  entire  business,  the 
profit  from  one  item  may  be  reduced  below 
the  rate  of  return  deemed  adequate  as  a 
whole,  logically  all  profit  upon  such  item 
may  be  entirely  eliminated. 

Interstate  Consol.  Street  R.  Co.  ▼.  Mas- 
sachusetts, 207  U.  S.  79,  85,  52  L.  ed.  Ill, 
116,  28  Sup.  Ct.  Rep.  26,  12  Ann.  Cas.  655; 
Willcoz  V.  Consolidated  Gas  Co.  212  U.  S. 
19,  62,  63  L.  ed.  382,  400,  48  L.R.A.(N.S.) 
1184,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas. 
1034 ;  Atlantic  Coast  Line  R.  Co.  v.  North  | 
Carolina  Corp.  Commission,  206  U.  S.  1,  51 
L.R.A.1917F. 


L.  ed.  933,  27  Sup.  Ct.  Rep. '685, 11  Ann.  Cas. 
398;  Matthews  v.  Corporation  Comrs.  106 
Fed.  7;  Southern  R.  Co.  v.  McNeill,  155 
Fed.  756;  Re  Arkansas  R.  Rates,  168  Fed. 
730,  187  Fed.  307;  Northern  P.  R.  Co.  v. 
North  Dakota,  216  U.  S.  679,  64  L,  ed.  624, 
30  Sup.  Ct.  Rep.  423;  St.  Louis  &  St.  F. 
R.  Co.  V.  Gill,  156  U.  S.  649,  39  L.  ed.  567, 
15  Sup.  Ct.  Rep.  484;  Southern  R.  Co.  v. 
Atlanta  Stove  Works,  128  Ga.  223,  57  S. 
E.  429;  Jacobson  v.  Wisconsin,  M.  &  P. 
R.  Co.  71  Minn.  619,  49  L.R.A.  389,  70  Am. 
St.  Rep.  368,  74  N.  W.  893;  State. ex  rel. 
Taylor  v.  Missouri  P.  R.  Co.  76  Kan.  467, 
92"Pac.  606;  People  ex  rel.  Cantrell  v.  St. 
Louis,  A.  &  T.  H.  R.  Co.  176  111.  512,  35 
L.R.A.  656,  52  N.  E.  292;  State  ex  rel.  Mc- 
Cue V.  Northern  P.  R.  Co.  19  N.  D.  46,  25 
L.R.A.(N.S.)  1001,  120  N.  W.  869;  Re 
Louisville  &  N.  R.  Coal  &  Coke  Rates, 
26  Inters.  Com.  Rep.  20;  Wyman,  Pub. 
Serv.  Corp.  §  1201;  Freund,  Pol.  Power, 
§551;  3  Enc.  U.  S.  Sup.  Ct.  Rep.  632. 

The  commodity  affected  is  one  of  the  low- 
est classes  of  freight,  and  allowance  should 
be  made  for  that  fact. 

F.  Schumacher  Mill.  Co.  v.  Chicago,  R. 
I.  &  P.  R.  Co.  6  Inters.  Com.  Rep.  66;  In- 
terstate Commerce  Commission  v.  Chicago 
G.  W.  R.  Co.  209  U.  S.  108,  52  L.  ed.  705, 
28  Sup.  Ct.  Rep.  493 ;  Elansas  City  Southern 
R.  Co.  V.  Carl,  227  U.  S.  638,  57  L.  ed.  683, 
33  Sup.  Ct.  Rep.  391;  2  Wyman,  Pub.  Serv. 
Corp.  §§  1232,  1348;  Beale  &  W.  R.  Rate 
Regulation,  §  554;  Tift  v.  Southern  R.  Co. 
138  Fed.  753;  Louisville,  E.  k  St.  L.  Consol. 
R.  Co.  v.  Wilson,  132  Ind.  517,  18  L.R,A. 
105,  32  N.  E.  311;  Trades  League  v.  Phila- 
delphia, W.  &  B.  R.  Co.  8  Inters.  Com.  Rep. 
368;  American  Cent.  Ins.  Co.  ▼.  Chicago  & 
A.  R.  Co.  74  Mo.  App.  89 ;  Hays  ▼.  Pennsyl- 
vania Co.  12  Fed.  309;  Denison  Light  &  P. 
Co.  V.  Missouri,  K.  &  T.  R.  Co.  10  Inters. 
Com.  Rep.  337;  Tift  v.  Southern  R.  Co.  10 
Inters.  Com.  Rep.  548;  Coxe  Bros.  &  Co.  v. 
Lehigh  Valley  R.  Co.  4  I.  C.  C.  Rep.  536,  3 
Inters.  Com.  Rep.  460;  Colorado  Fuel  & 
Iron  Co.  V.  Southern  P.  Co.  6  Inters.  Com. 
Rep.  489;  Interstate  Commerce  Commission 
V.  Chicago  G.  W.  R.  Co.  141  Fed.  1015;  Re 
Chesapeake  &  0.  R.  Co.  22  Inters.  Com.  Rep. 
604. 

Because  of  the  extreme  difficulty  of  de- 
termining with  particularity  the  cost  appor- 
tionable  to  a  single  commodity,  it  is  only 
just  that  the  return  of  the  expenses  in- 
curred in  handling  the  commodity  be  accept- 
ed as  representative  of  a  reasonable  mini- 
mum within  which  "the  flexible  limit  of 
judgment  which  belongs  to  the  power  to  fix 
rates''  may  be  exercised;  otherwise,  im- 
portant considerations  will  be  entirely  ig- 
nored. 
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Re  Louisville  k  N.  Coal  &  Coke  Rates, 
26  Inters.  Com.  Rep.  20. 

In  determining  whether  the  right  of  a 
carrier  to  receive  just  compensation  for  the 
service  given  to  the  publie  has  been  in- 
fringed, the  basis  of  calculation  is  the  fair 
value  of  the  property  used  for  the  con- 
venience of  the  public. 

Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  230  U.  S.  434,  57  L.  ed.  1666,  48  L.R.A. 
(N.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
1916A,  18;  Smyth  v.  Ajnea,  169  U.  S.  546, 
42  L.  ed.  849,  18  Sup.  Ct.  Rep.  418;  San 
Diego  Land  &  Town  Co.  v.  National  City, 
174  U.  S.  757,  43  L.  ed.  1161,  19  Sup.  Ct. 
Rep.  804;  Willcox  v.  Consolidated  Gas  Co. 
212  U.  S.  19,  41,  53  L.  ed.  382,  395,  48  L.R.A. 
(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  16  Ann. 
Cas.  1034. 

The  value  of  the  property  used  in  the 
intrastate  business  was  not  established. 

Missouri  Rate  Cases  (Knott  v.  Chicago, 
B.  &  Q.  R.  Co.)  230  U.  S.  499,  57  L.  ed. 
1591,  33  Sup.  Ct.  Rep.  975;  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  230  U.  S.  464, 
469,  67  L,  ed.  1563,  1666,  48  L.R.A.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A, 
18,  Smyth  v.  Ames,  169  U.  S.  466,  625,  42 
L.  ed.  819,  842,  18  Sup.  Ct.  Rep.  418;  Will- 
cox V.  Consolidated  Gas  Co.  212  U.  S.  19, 
53  L.  ed.  382,  48  L.R.A.(N.S.)  1134,  29  Sup. 
Ct.  Rep.  192,  15  Ann.  Cas.  1034. 

There  are  certain  conditions  peculiar  to 
the  Soo  road  which  contribute  to  the  un- 
favorable operation  of  the  rates. 

St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156  U. 
S.  665,  39  L.  ed.  573,  15  Sup.  Ct.  Rep.  484; 
Reagan  v.  Farmers'  Loan  &  T.  Co.  154  U. 
S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
560,  14  Sup.  Ct.  Rep.  1047 ;  Re  Arkansas  R. 
Rates,  168  Fed.  732;  San  Diego  Land  & 
Town  Co.  V.  Jasper,  189  U.  8.  439,  446,  47 
L.  ed.  892,  896,  23  Sup.  Ct.  Rep.  671. 

In  testing  the  validity  of  rates,  the  car- 
rier complaining  of  their  unreasonableness 
is  burdened  with  showing  the  cost  of  the 
business  afTected  by  them. 

Northern  P.  R.  Co.  v.  North  Dakota,  216 
U.  S.  579,  54  L.  ed.  624,  30  Sup.  Ct.  Rep. 
423;  Seaboard  Air  Line  R.  Co.  v.  Florida, 
203  U.  S.  261,  51  L.  ed.  176,  27  Sup.  Ct.  Rep. 
109;  Minneapolis  &  St.  L.  R.  Co.  v.  Minne< 
Bota,  186  U.  S.  257,  46  L.  ed.  1161,  22  Sup. 
Ct.  Rep.  900;  Minnesota  Rate  Cases  (Simp- 
son V.  Shepard)  230  U.  S.  352,  57  L.  ed. 
1611,  48  L.R.A(N.S.)  1151,  33  Sup.  Ct.  Rep, 
729,  Ann.  Cas.  1916A,  18. 

In  view  of  all  proper  considerations,  con- 
fiscation has  not  been  established. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Tompkins, 
176  U.  S.  173,  44  L.  ed.  420,  20  Sup.  Ct. 
Rep.  336;  Arkansas  Rate  Gases,  187  Fed. 
290;  Louisville  &  N.  R.  Co.  v.  Commission, 
L.R.A.1917F. 


208  Fed.  85;  San  Diego  Land  &  Town  Co. 
V.  National  City,  174  U.  S.  754,  43  L.  ed. 
1160,  19  Sup.  Ct.  Rep.  804. 

Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

By  chapter  51  of  the  Laws  of  1907,  the 
legislature  of  North  Dakota  fixed  maximum 
intrastate  rates,  graduated  according  to 
distance,  for  the  transportation  of  coal  in 
carload  lots.  It  was  further  provided  that 
in  case  the  transportation  was  over  two  or 
more  lines  of  railroad  it  should  be  consid- 
ered as  one  haul,  the  compensation  for 
which  should  be  divided  among  the  car- 
riers according  to  their  agreement,  or,  if 
they  could  not  agree,  as  the  railroad  com- 
missioners should  decide,  subject  to  appeal 
to  the  courts.  While  the  statutory  rates 
governed  all  coal  shipments,  their  practical 
application  was  almost  solely  to  lignite 
coal. 

The  carriers  refused  to  put  the  rates 
into  effect,  and  in  August,  1907,  the  attor- 
ney general  of  the  state  began  proceedings 
in  its  supreme  court  to  obtain  a  mandatory 
injunction  against  the  Northern  Pacific 
Railway  Company,  the  Minneapolis,  St. 
Paul,  k  Sault  Ste.  Marie  Railway  Com- 
pany, and  the  Great  Northern  Railway  Com- 
pany. The  companies  answered  that  the 
statute  violated  the  commerce  clause  of  the 
Federal  Ck)nstitution,  and  also  that  it  in- 
fringed the  14th  Amendment  by  fixing  rates 
that  were  "unremunerative,"  "unreason- 
able," and  "confiscatory."  The  supreme 
court  of  the  state,  overruling  these  conten- 
tions, granted  the  injunction.  19  N.  D.  45, 
25  L.R.A. (N.S.)  1001,  120  N.  W.  869.  It 
was  held  that  the  evidence  was  not  sufficient 
to  overcome  the  presumption  in  favor  of  the 
rates.  On  writ  of  error  from  this  court, 
the  decree  was  affirmed  without  prejudice 
to  the  right  of  the  railroad  companies  to 
reopen  the  case  after  an  adequate  trial  of 
the  rates.  216  U.  S.  679,  54  L.  ed.  624,  30 
Sup.  Ct.  Rep.  423. 

ThLs  decision  was  rendered  in  the  early 
part  of  the  year  1910,  and  thereupon  the 
rates  were  put  into  effect.  After  a  trial 
for  over  a  year,  the  case  was  reopened, 
voluminous  testimony  was  taken,  and  the 
supreme  court  of  the  state,  making  its  sepa- 
rate findings  of  fact  as  to  the  effect  of  the 
rates  in  the  intrastate  business  of  each  car- 
rier, and  stating  its  conclusions  of  law, 
entered  judgment  commanding  the  carriers 
to  keep  the  rates  in  force.  26  N.  D.  438, 
145  N.  W.  135.  The  Northern  Pacific  Rail- 
way Company  and  the  Minneapolis,  St. 
Paul,  k  Sault  Ste.  Marie  Railway  Company 
have  sued  out  these  writs  of  error. 

The  period  to  which  the  testimony  relates 
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is  the   fiscal  year   ending  June   30,    1011. 
The  facts  may  be  thus  summarized: 

Northern   Pacific   Railway   Company. 

The  total  revenue  received  by  this  com- 
pany for  the  intrastate  carriage  of  lignite 
coal  for  the  fiscal  year  was  $58,053.07.  It 
was  also  deemed  to  be  practicable  to  ascer- 
tain the  amount  of  expense  properly  charge- 
able to  this  traffic.  Upon  this  point,  the 
court  said :  "As  a  result  of  the  painstaking 
work  of  the  accounting  department  of  this 
railway  company,  and  its  endeavors  to  ren- 
der all  the  assistance  possible  in  determin- 
ing the  matter  of  the  apportionment  of  ex- 
pense to  this  commodity,  as  is  evidenced  by 
the  care  and  detail  in  the  accounting,  the  in- 
formation furnished  by  the  exhibits,  and 
that  the  books  of  the  company  have  been 
thrown  open  to  the  experts  of  the  state,  we 
are  enabled  to  arrive,  with  a  reasonable  de- 
gree of  certainty,  at  the  proper  proportion 
of  expense  that  should  be  chargeable  against 
the  revenue  received  from  the  carriage  of 
this  commodity."    Id.  p.  446. 

With  respect  to  the  division  of  some 
of  the  items  of  expense  ( maintenance  of  way 
and  structures,  and  taxes )  there  was  no  dis- 
pute, and,  as  to  the  others,  the  range  of 
controversy  was  narrow.  The  company  con- 
tended that  the  traffic  in  question  produced 
at  the  statutory  rates  a  loss  of  $2,253.65; 
the  state  insisted  that  it  yielded  a  profit 
of  $2,301.63.  After  a  detailed  analysis,  the 
state  court  foimd  the  charges  against  the 
revenue  received  from  the  lignite  traffic  to 
be  (1)  for  train  operation  expense,  $30,- 
850.12;  (2)  switching,  $4,071;  (3)  station 
service,  $4,182.58;  (4)  freight  car  repairs, 
renewals,  and  depreciation,  $7,121.54;  (5) 
traffic  and  general  expenses  (no  loss  and 
damage  allowed),  $1,456.14;  (6)  mainte- 
nance of  way  and  structures,  $7,110.03;  (7) 
taxes,  $2,424.15 ;  making  the  total  expenses, 
$58,125.46,  and  the  surplus  income,  $827.61. 
Id.  pp.  460,  461.  The  summary  of  the  find- 
ings of  fact  is  as  follows: 

*-That,  as  to  the  Northern  Pacific  Rail- 
way Company,  out  of  total  freight  receipts 
for  lignite  coal,  amounting  to  $58,05^,  the 
total  cost  of  transportation,  or  out-of- 
pocket  costs,  together  with  all  fixed  or  over- 
head expenses  apportionable  to  said  lignite 
traffic,  consumed  all  of  said  receipts  except- 
ing $847,  its  net  profit  in  the  handling  of 
the  lignite  business  for  the  twelve  months 
in  question;  that  such  rate  is  slightly  re- 
munerative, but  in  fact  noncompensatory, 
considering  the  volume  of  freight  carried 
and  the  property  of  the  railroad  devoted 
thereto."    Id.  p.  430. 

Minneapolis,  St.  Paul,  A,  Sault  Ste.  Marie 
Railway  Company. 

The  state  court  regarded  the  statistics 
furnished  fay  this  company  as  being  in  the 
L.R.A.1017F. 


main  estimates  without  satisfactory  bases. 
Still,  on  making  an  elaborate  examination 
of  the  facts  disclosed  by  the  record, — all 
the  testimony  adduced  in  the  three  cases 
being  available  in  each  one,  so  far  as  perti- 
nent,— and  on  taking  judicial  notice  of  cer- 
tain local  conditions,  the  court  was  able  to 
find  sufficient  proof  to  justify  it  in  deter- 
mining that  under  the  statutory  rates  the 
intrastate  transportation  of  lignite  coal  was 
conducted  by  this  company  at  a  loss.  Id. 
pp.  461-472.  A  large  part  of  the  traffic, 
after  a  short  haul,  was  delivered  to  connect- 
ing carriers, — the  Northern  Pacific  and 
Great  Northern  lines, — and  the  prorating 
of  the  statutory  compensation  for  the  entire 
haul  operated  injuriously.  As  to  this  part, 
said  to  be  "nearly  half  the  lignite  business," 
this  road  was  ''virtually  a  branch  line  of 
the  other  two  railroads  in  accumulating  for 
them  their  lignite  traffic."  It  was  found, 
further,  that  the  value  of  the  railway  prop- 
erty within  the  state  had  not  been  estab- 
lished, nor  had  the  portion  of  value  at- 
tributable to  the  intrastate  business  been 
determined;  and,  also,  that  the  carriage  of 
lignite  coal  increased  "the  railroad  expenses 
but  60  per  cent  of  the  usual  statutory  rate 
for  the  lignite  haul;"  that  is,  that  this  per- 
centage of  the  rate  covered  the  "out-of- 
pocket  cost"  of  the  traffic,  the  remaining 
expenses  in  this  view  being  such  as  would 
have  been  incurred  had  no  lignite  coal  been 
transported. 

The  gross  receipts  from  the  intrastate 
traffic  in  question  during  the  fiscal  year 
were  $83,670.  The  final  results  of  the 
court's  analysis  in  the  case  of  this  company 
are  thus  epitomized: 

"Its  total  receipts  amount  to  more  than 
its  actual  out-of-pocket  costs,  or  actual 
costs  of  transportation,  but  are  from 
$0,000  to  $12,000  less  than  the  total  oosts, 
including  fixed  and  overhead  expenses,  prop- 
erly chargeable  to  the  carriage  of  this  com- 
modity and  against  the  earnings  therefrom. 
That  the  carriage  of  lignite  coal  by  the  Soo 
line  within  this  state  during  said  fiscal 
year  was  not  only  nonprofitable,  but  occa- 
sioned a  loss  to  it  when  its  fixed  expenses 
apportionable  to  all  traffic  are  in  proper 
proportion  and  amount  assigned  to  and 
charged  against  the  earnings  from  this  com- 
modity."   Id.  p.  430. 

In  answer  to  the  contention  of  the  state 
that  the  company  could  not  be  heard  to 
complain  with  respect  to  the  disadvantage 
of  the  prorating  with  connectintv  carriers, 
inasmuch  as  the  basis  was  agreed  upon 
without  an  appeal  to  the  board  of  railroad 
commissioners,  the  court  said  that  it  was 
difficult  to  see  what  other  basis  could  have 
been  taken,  and,  further,  that  the  result, 
in   substance,  would  hare  been  the  same. 


NORTHERN  P.  R.  CO.  v.  NORTH  DAKOTA  EX  REL.  MoCUE. 


1153 


llxe  amount  which  coujid  thus  have  been 
gained,  it  was  said,  would  have  been  taken 
**from  the  net  revenues  of  the  Northern 
Pacific  carrier  principally/'  and  would  have 
been,  insufficient  to  have  given  to  the  Minne- 
apolig,  St.  Paul,  k  Sault  Ste.  Marie  Com- 
pany a  net  profit,  so  that  "all  the  difference 
in  fact  would  have  been  that  both  'Soo'  and 
Northern  Paciiic  would  be  then  hauling  thi« 
freight  at  less  than  the  gross  cost,  includ- 
ing, of  course,  out-of-pocket  and  all  fixed 
charges.^'    Id.  p.  483. 

We  understand  that  all  the  ''fixed 
charges"  to  which  the  findings  refer  are  ac- 
tual expenses  which,  while  including  taxes, 
do  not  include  any  return  whatever  upon 
the  investment  in  the  property,  whether  by 
way  of  interest  or  otherwise. 

Th^  facts  thus  found  must  be  taken  to  be 
established.  This  ooQrt  will  review  the 
finding  of  facts  by  a  state  court  (1)  where 
a  Federal  right  has  been  denied  as  the  re- 
sult of  a  finding  shown  by  the  record  to  be 
without  evidence  to  support  it,  and  (2) 
where  a  conclusion  of  law  as  to  a  Federal 
right  and  findings  of  fact  are  so  inter- 
mingled as  to  make  it  necessary,  in  order 
to  pass  upon  the  Federal  question,  to  an- 
alyze the  facts.  Elansas  City  Southern  R. 
Co.  V.  C.  H.  Albers  Commission  Co.  223 
U.  S.  673,  591,  56  L.  ed.  556,  565,  32  Sup. 
Ct.  Rep.  316;  Creswill  v.  Grand  Lodge, 
K.  P.  225  U.  S.  246,  261,  66  L.  ed.  1074, 
1080,  32  Sup.  Gt.  Rep.  822  j  Wood  v.  Ches- 
borough,  228  U.  S.  672,  678,  67  L.  ed,  1018, 
1021,  33  Sup.  Ct.  Rep.  706.  But  the  pres- 
ent case  is  not  within  either  branch  of  the 
rule.  Portland  R.  Light  &  P<  Co.  v.  Rail- 
road Commission,  229  U.  S.  397«  412,  57 
L.  ed.  1248,  1258,  33  Sup.  Ct.  Rep.  320; 
Miedreich  y.  Lauenstein,  232  U.  S.  236, 
243,  244,  58  L.  ed.  684,  589,  590,  34  Sup. 
Ct.  R^.  309.  It  cannot  be  said  that  the 
findings  of  fact  made  by  the  state  court  are 
unsupported  by  evidence,  and  it  is  apparent 
that  the  substantial  question  raised  by  the 
iLBsignments  of  error  and  submitted  in  argu- 
ment arises  upon  the  facts  found.  True, 
the  Northern  Pacific  Company  insists  that 
on  a  critical  examination  of  the  evidence 
it  would  be  ascertained  that,  instead  of  a 
net  profit  of  about  $800,  it  received  no 
profit  at  all  from  the  traffic  in  question 
under  the  statutory  rate,  but  the  remunera- 
tion as  found  is  so  slight  as  not  to  be  more 
than  ncsninal  in  view  of  the  extent  of  the 
traffic,  and  in  this  aspect  the  finding  is 
that  the  rate  as  to  this  company  is  non- 
compensatory. So,  while  the  contention  of 
the  Minneapolis,  St.  Paul,  &  Sault  Ste. 
Marie  Company  that  it  proved  the  value 
of  the  property  used  by  it  in  the  intrastate 
business  is  clearly  inadmissible  under  the 
decisions  of  this  court  (Minnesota  Rate 
L.R.A.1917F.  73 


Cases  (Simpson  v.  Shepard)  230  U.  S.  352, 
57  L.  ed.  1151,  48  L.R.A.(N.S.)  1151,  33 
Sup.  Ct.  Rep.'  729 ) ,  still  in  the  present  case 
the  determination  of  that  value  is  not  neces- 
sary, inasmuch  as  no  complaint  is  made 
with  respect  to  the  company's  return  upon 
its  entire  intrastate  business,  and,  so  far 
as  the  attempted  showing  of  the  value  of 
the  property  devoted  to  the  traffic  in  ques- 
tion is  concerned,  that  also  is  unimportant, 
as  whatever  that  value  might  be,  it  is  found 
that  no  net  return  upon  it  was  secured. 

As  to  the  law,  the  state  court  held : 

''(a)  The  statutory  freight  rate  is  pre- 
sumed to  be  reasonable  which  presumption 
continues  until  the  contrary  appears  and 
the  rate  is  shown  beyond  a  reasonable  doubt 
to  be  confiscatory. 

"(b)  Proof  that  a  rate  is  noncompensa- 
tory— ^that  is,  while  producing  more  revenue 
than  sufficient  to  pay  the  actual  expenses 
occasioned  by  the  transportation  of  the 
commodity,  but  insufficient  to  also  reim- 
burse for  that  proportion  of  the  railroad's 
fixed  or  overhead  costs  properly  apportion - 
able  to  such  commodity  carried — is  not 
sufficient  to  establish  that  the  rate  is  con- 
fiscatory in  law. 

"(c)  In  order  to  establish  such  a  non- 
compensatory rate  to  be  confiscatory,  it 
must  further  appear  that  any  deficit  under 
the  rate  affects  the  net  intrieistate  freight 
earnings  materially,  and  reduces  them  to 
a  point  where  they  are  insufficient  to 
amount  to  a  reasonable  rate  of  profit  on  the 
amount  of  the  value  of  the  railroad  prop- 
erty within  the  state  contributing  to  pro- 
duce such  net  earnings." 

Accordingly^  it  was  further  held  that, 
after  establishing  the  value  of  the  property 
employed  in  the  production  of  the  net  intra- 
state freight  earnings,  it  must  appear,  in 
order  to  show  confiscation,  either  (1)  that 
such  earnings  are  insufficient  to  yield  a 
fair  return  upon  that  value,  and  thai  the 
commodity  in  question  is  carried  for  less 
than  what  is  sufficient  to  meet  all  expenses, 
including  "out-of-pocket  costs"  and  fixed 
charges,  or  (2)  that  the  loss  on  the  com- 
modity under  the  rate  attacked  "reduces  the 
balance  of  the  net  intrastate  freight  earn- 
ings" to  a  point  where,  including  the  loss 
on  the  commodity  rate,  they  fail  to  yield 
such  return.     Id.  p.  440. 

And  it  was  because  their  case  failed  to 
meet  these  tests  that  the  plaintiffs  in  error 
were  commended  to  observe  the  rate. 

The  general  principles  to  be  applied  are 
not  open  to  controversy.  The  railroad  prop- 
erty is  private  property  devoted  to  a  pub- 
lic use.  As  a  corporation,  the  owner  is 
subject  to  the  obligations  of  its  charter. 
As  the  holder  of  special  franchises,  it  is 
subject  to  the  conditions  upon  whicli  they 
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were  granted.  Aside  from  specific  require- 
ments of  this  sort,  the  common  carrier  must 
discharge  the  obligations  whixjh  inhere  in 
the  nature  of  its  business.  It  must  supply 
facilities  that  are  reasonably  adequate;  it 
must  carry  upon  reasonable  terms;  and  it 
must  serve  without  unjust  discrimination. 
These  duties  are  properly  called  public 
duties,  and  the  state,  within  the  limits  of 
its  jurisdiction,  may  enforce  them.  The 
state  may  prescribe  rules  to  insure  fair 
remuneration  and  to  prevent  extortion,  to 
secure  substantial  equality  of  treatment  in 
like  cases,  and  to  promote  safety,  good 
order,  and  convenience. 

But,  broad  as  is  the  powey  of  regulation, 
the  state  does  not  enjoy  the  freedom  of  an 
owner.  The  fact  that  tlie  property  is  de- 
voted to  a  public  use  on  certain  terms 
does  not  justify  the  requirement  that  it 
shall  be  devoted  to  other  public  purposes, 
or  to  the  same  use  on  other  terms,  or  the 
imposition  of  restrictions  that  are  not 
reasonably  concerned  with  the  proper  con- 
duct of  the  business  according  to  the  under- 
taking which  the  carrier  has  expressly  or 
impliedly  assumed.  If  it  has  held  itself 
out  as  a  carrier  of  passengers  only,  it  can- 
not .be  compelled  to  carry  freight.  As  a 
carrier  for  hire,  it  cannot  be  recjuired  to 
carry  persons  or  goods  gratuitously.  The 
case  would  not  be  altered  by  the  assertion 
that  the  public  interest  demanded  such  car- 
riage. The  public  interest  cannot  be  in- 
voked as  a  justification  for  demands  which 
pass  the  limits  of  reasonable  protection,  and 
seek  to  impose  upon  the  carrier  and  its 
property  burdens  that  are  not  incident  to 
its  engagement.  In  such  a  case,  it  would 
be  no  answer  to  say  that  the  carrier  ob- 
tains from  its  entire  intrastate  business  a 
return  as  to  the  sufficiency  of  which  in  the 
&gQTeg&te  it  is  not  Entitled  to  complain. 
Thus,  in  Lake  Shore  &  M.  S.  B.  Co.  t. 
Smith,  173  U.  S.  684,  43  L.  ed.  858,  19  Sup. 
Ct.  Rep.  565,  the  regulation  as  to  the  sale 
of  mileage  books  was  condemned  as  arbi- 
trary without  regard  to  the  total  income 
of  the  carrier.  Similarly,  in  Missouri  P.  R. 
Co.  V.  Nebraska,  217  U.  S.  106,  54  L.  ed. 
727,  30  Sup.  Ct.  Rep.  461,  18  Ann.  Cas. 
989,  it  was  held  that  the  carrier  could  not 
be  required  to  build  mere  private  connec- 
tions, and  the  adequacy  of  the  receipts 
from  its  entire  business  did  not  enter  into 
the  question.  And  this  was  so  because  the 
obligation  was  not  involved  in  the  carrier's 
public  duty,  and  the  requirement  went  be- 
yond the  reasonable  exercise  of  the  state's 
protective  power. 

We  have,  then,  to  apply  these  familiar 
principles  to  a  case  where  the  state  has 
attempted  to  fix  a  rate  for  the  transporta- 
tion of  a  commodity  under  which,  taking 
Ij.R.A.1917F. 


the  results  of  the  business  to  which  the 
rate  is  applied,  the  carrier  is  compelled 
to  transport  the  commodity  for  less  than 
cost,  or  without  substantial  compensation 
in  addition  to  cost.  We  say  this,  for  wc 
entertain  no  doubt  that,  in  determining  the 
cost  of  the  transportation  of  a  particular 
commodity,  all  the  outlays  which  pertain 
to  it  must  be  considered.  We  find  no  basis 
for  distinguishing  in  this  respect  between 
so-called  "out-of-pocket  costs,"  or  "actual" 
expenses,  and  other  outlays  which  are  none 
the  less  actually  made  because  they  are 
applicable  to  all  trafiic,  instead  of  being 
exclusively  incurred  in  the  traffic  in  ques- 
tion. Illustrations  are  found  in  outlays 
for  maintenance  of  way  and  structures, 
general  expenses  and  taxes.  It  is  not  a 
sufficient  reason  for  excluding  such,  or 
other,  expenses  to  say  that  they  would  still 
have  been  incurred  had  the  particular  com- 
modity not  been  transported.  That  com- 
modity has  been  transported;  the  common 
carrier  is  under  a  duty  to  carry,  and  the  ex- 
penses of  its  business  at  a  particular  time 
are  attributable  to  what  it  does  carry.  The 
state  cannot  estimate  the  cost  of  carrying 
coal  by  throwing  the  expense  incident  to  the 
maintenance  of  the  roadbed,  and  the  gen- 
eral expenses,  upon  the  carriage  of  wheat; 
or  the  cost  of  carrying  wheat  by  throwing 
the  burden  of  the  upkeep  of  the  property 
upon  coal  and  other  commodities.  This,  of 
course,  does  not  mean  that  all  commodities 
are  to  be  treated  as  carried  at  the  same  rate 
of  expense.  The  outlays  that  exclusively 
pertain  to  a  given  class  of  traffic  must  be 
assigned  to  that  class,  and  the  other  ex- 
penses must  be  fairly  apportioned.  It  may 
be  difficult  to  make  such  an  apportionment, 
but  when  conplusions  ate  based  on  cost,  the 
entire  cost  must  be  taken  into  account. 

It  should  be  said,  further,  that  we  find 
nothing  in  the  record  before  us,  and  noth- 
ing in  the  facts  which  have  been  set  forth 
with  the  most  careful  elaboration  by  the 
state  court,  that  can  be  taken  to  indicate 
the  existence  of  any  standard  whatever  by 
reference  to  which  the  rate  in  question  may 
be  considered  to  be  reasonable.  It  does 
not  appear  that  there  has  been  any  prac- 
tice of  the  carriers  in  North  Dakota  which 
affords  any  semblance  of  support  to  a  rate 
so  low.  Whatever  inference  may  be  de- 
duced from  coal  rates  in  other  states,  as 
disclosed  by  the  record,  is  decidedly  against 
the  reasonableness  of  the  rate.  And  it  may 
be  added  that,  while  the  rate  was  found  to 
be  compensatory  in  the  case  of  the  Great 
Northern  Railway  Company,  this  was  dis- 
tinctly shown  to  be  due  to  the  peculiar  con- 
ditions of  the  traffic  over  that  road,  the 
differences  with  respect  to  which  were  fully 
detailed  by  the  state  court.     26  N.  D.  pp. 
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439,  472-480,  146  N.  W,  135.  Nearly  90 
per  cent  of  the  total  intrastate  traffic  in  lig- 
nite coal  upon  the  three  roads  was  over  the 
lines  of  the  plaintiffs  in  error.  It  is  urged 
by  the  state  that  the  commodity  in  question 
is  one  of  the  lowest  classes  of  freight.  This 
may  be  assumed,  and  it  may  be  a  good  rea- 
son for  a  lower  rate  than  that  charged  for 
carrying  articles  of  a  difTerent  sort,  but 
the  mere  grade  of  the  commodity  cannot  be 
regarded  as  furnishing  a  sufficient  ground 
for  compelling  the  carrier  to  transport  it 
for  less  than  cost,  or  without  substantial 
reward. 

The  state  insists  that  the  enactment  of 
the  statute  may  be  justified  as  ''a  declara- 
tion of  public  policy."  In.  substance,  the 
argument  is  that  the  rate  was  imposed  to 
aid  in  the  development  of  a  local  industry, 
and  thus  to  confer  a  benefit  upon  the  people 
of  the  state.  The  importance  to  the.  com- 
munity of  its  deposits  of  lignite  coal,  the 
infancy  of  the  industry,  and  the  advantages 
to  be  gained  by  increasing  the  consump- 
tion of  this  coal  and  making  the  community 
less  dependent  upon  fuel  supplies  import- 
ed into  the  state,  are  emphasized.  But, 
while  local  interests  serve  as  a  motive  for 
enforcing  reasonable  rates,  it  would  be  a 
very  different  matter  to  say  that  the  state 
may  compel  the  carrier  to  maintain  a  rate 
upon  a  particular  commodity  that  is  less 
than  reasonable,  or — as  might  equally  well 
be  asserted — to  carry  gratuitously,  in  order 
to  build  up  a  local  enterprise.  That  would 
be  to  go  outside  the  carrier's  undertaking, 
and  outside  the  field  of  reasonable  super- 
vision of  the  conduct  of  its  business,  and 
would  be  equivalent  to  an  appropriation  of 
the  property  to  public  uses  upon  terms  to 
which  the  carrier  had  in  no  way  agreed. 
It  does  not  aid  the  argument  to  urge  that 
the  state  may  permit  the  carrier  to  make 
good  its  loss  by  charges  for  other  transpor- 
tation. If  other  rates  are  exorbitant,  they 
may  be  reduced.  Certainly,  it  could  not 
be  said  that  the  carrier  may  be  required 
to  charge  excessive  rates  to  some  in  order 
that  others  might  be  served  at  a  rate 
"Unreasonably  low.  Tliat  would  be  but 
arbitrary  action.  We  cannot  reach  the  con- 
clusion that  the  rate  in  question  is  to  be 
fliipportcd  upon  the  ground  of  public  policy 
if,  upon  the  facts  found,  it  should  be  deemed 
to  be  less  than  reasonable. 

The  legislature  undoubtedly  has  a  wide 
range  of  discretion  in  the  exercise  of  the 
power  to  prescribe  reasonable  charges,  and 
it  is  not  bound  to  fix  uniform  rates  for  all 
commodities,  or  to  secure  the  same  percent- 
age of  profit  on  every  sort  of  business. 
There  are  many  factors  to  be  considered, 
— differences  in  the  articles  transported, 
the  care  required,  the  risk  assumed,  the 
L.R.A.1917F. 


value  of  the  service,  and  it  is  obvjLpusly  im- 
portant that  there  should  be  reasonable 
adjustments  and  classifications.  Nor  is  its 
authority  hampered  by  the  necessity  of 
establishing  such  minute  distinctions  that 
the  effective  exercise  of  the  rate-making 
power  becomes  impossible.  It  is  not  bound 
to  prescribe  separate  rates  for  every  individ- 
ual service  performed,  but  it  may  group 
services  by  fixing  rates  for  classes  of  traffic. 
As  repeatedly  observed,  we  do  not  sit  as  a 
revisory  board  to  substitute  our  judgment 
for  that  of  the  legislature,  or  its  admin- 
istrative agent,  as  to  matters  within  its 
province.  San  Diego  Land  &  Town  Co. 
V.  Jasper,  189  U.  S.  439,  47  L.  ed.  892,  23 
Sup.  Ct.  Rep.  671;  Louisville  A>  N,  R.  Co. 
V.  Garrett,  231  U.  S.  298,  313,  58  L.  ed.  229, 
342,  34  Sup.  Ct.  Rep.  48.  The  court,  there- 
fore, is  not  called  upon  to  concern  itself 
with  mere  details  of  a  schedule;  or  to  re- 
view a  particular  tariff  or  schedule  which 
yields  substantial  compensation  fur  the  sei'v- 
ices  it  embraces,  when  the  profitableness  of 
the  intrastate  business  as  a  whole  is  not 
involved. 

But  ^  different  question  arises  when  the 
state  has  segregated  a  commodity,  or  a  class 
of  traffic,  and  has  attempted  to  compel  the 
carrier  to  transport  it  at  a  loss  or  without 
substantial  compensation,  even  though  the 
entire  traffic  tP  which  the  rate  is  applied  in 
taken  into  account.  On  that  ^act  being 
satisfactorily  established,  the  presumption 
of  reasonableness  is  rebutted.  If  in  such  a 
case  there  exists  any  practice,  or  what  may 
be  taken  to  be  (broadly  speaking)  a  stand- 
ard of  rates  with  respect  to  that  traffic,  in 
the  light  of  which  it  is  insisted  that  the 
rate  should  still  be  regarded  as  reasonable, 
that  should  be  made  to  appear.  As  has 
been  said,  it.  does  not  appear  here.  Fre- 
quently, attacks  upon  state  rates  have 
raised  the  question  as  to  the  profitableness 
of  the  entire  intrastate  business  under  the 
state's  requirements.  But  the  decisions  in 
this  class  of  cases  (which  we  have  cited  in 
the  margin^)  furnish  no  ground  for  saying 
that  the  state  may  set  apart  a  commodity 
or  a  special  class  of  traffic  and  impoto  upon 
it  any  rate  it  pleases,  provided  Only  that 
the  return  from  the  entire  intrastate  busi- 
ness is  adequate.  In  St.  Louis  &  S.  F.  R. 
Co.  V.  Gill,  156  U.  S.  649,  39  L.  ed.  ^67,  15 
Sup.  Ct.  Rep.  484,  a  statute  fixing  a  maxi- 


1  Stone  V.  Farmer's  Loan  &  T.  Co.  116 
U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep. 
334,  388,  1101;  Dow  v.  Beidelman,  125  U. 
S.  680,  690,  31  L.  ed.  841,  844,  2  Inters. 
Com.  Rep.  56,  8  Sup.  Ct.  Rep.  1028;  Chi- 
cago &  G.  T.  R.  Go.  V.  Welltoan,  143  U,  S. 
339,  341,  36  L.  ed.  176,  177,  12  Sup.  Ct. 
Rep.  400;  Reagan  ▼.  Farmers'  Loan  &,  T. 
Co.  154  U.  S,  362,  38  L,  ed.  1014,  4  Inters. 
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mum  rate  for  passengers  in  the  state  of 
Arkansas  was  challenged,  but  the  allegation 
and  offer  of  proof  that  the  rate  would  com- 
pel the  carriage  of  passengers  at  a  loss  re- 
lated only  to  a  portion,  or  division  of  the 
railroad,  and  not  to  the  result  of  all  the 
traffic  to  which  the  rate  in  question  ap- 
plied. The  holding  that  this  was  insufficient 
was  in  entire  accord  with  the  above-stated 
principle, — that  the  rate-making  power  may 
be  exercised  in  a  practical  way,  and  that 
the  legislature  is  not  bound  to  assure  a 
net  profit  from  "every  mile,  section,  or  other 
part  into  which  the  road  might  be  divided." 
Id.  p.  665.  A  passengier  rate  may  apply 
generally  throughout  the  state,  and  the 
effect  of  the  rate  must  be  considered  with 
respect  to  the  whole  business  governed  by 
the  rate.  In  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418,  a  sched- 
ule of  freight  rates  was  involved,  and,  while 
the  entire  schedule  was  under  consideration, 
it  was  recognized  that  in  order  to  determine 
its  adequacy  the  intrastate  freight  business 
might  be  segregated.  Id.  pp.  535,  550. 
The  case  of  Minneapolis  &  St.  L.  R.  Go.  v. 
Minnesota,  186  U.  S.  257,  46  L.  ed.  1151, 
22  Sup.  Ct.  Rep.  900,  involved  a  rate  fixed 
by  the  Railroad  and  Warehouse  Commission 
of  the  State  of  Minnesota  for  the  intrastate 
transportation  of  hard  coal  in  carload  lots. 
There  was  no  proof  that  the  carrier  was 
compelled  to  transport  the  coal  at  a  loss 
or  without  substantial  compensation.  The 
principal  testimony,  as  the  court  observed, 
was  intended  to  show  that  "if  the  rate 
fixed  by  the  commission  for  coal  in  carload 
lots  were  applied  to  all  freight,  the  road 
would  not  pay  its  operating  expenses,  al- 
though in  making  this  showing  the  interest 
upon  the  bonded  debt  and  the  dividends 
were  included  as  part  of  the  operating  ex- 
penses." It  was  said  that  it  Was  "quite  evi- 
dent" that  this  testimony  had  "but  a  slight, 
if  any,  tendency  to  show  that  even  at  the 
rates  fixed  by  the  commission  there  would 
not  still  be  a  reasonable  profit  upon  coal 
so  carried"   (id.  p.  266) ;  and  this  conclu- 


sion effectually  distinguishes  the  case  from 
the  one  at  bar.  In  Interstate  Consol.  Street 
R.  Co.  V.  Massachusetts,  207  U.  S.  79,  84, 
52  L.  ed.  Ill,  114,  28  Sup.  Ct.  Rep.  26, 
12  Ann.  Cas.  555,  the  decision  rested  upon 
the  ground  that  the  charter  of  the  company 
was  accepted  subject  to  the  obligations  im- 
posed by  the  statute  there  in  question.  In 
Willcox  V.  Consolidated  Gas  Co.  212  U.  S. 
19,  53  L.  ed.  382,  48  L.R.A.(N.S.)  1134, 
29  Sup.  Ct.  Rep.  192,  16  Ann.  Cas.  1034, 
in  addition  to  the  rate  for  gas  supplied  for 
general  consumption  in  the  city  of  New 
York,  there  was  a  lower  rate  fixed  for  that 
furnished  to  the  city  itself.  It  was  said  by 
the  court  that  the  criticism  of  the  "whole- 
sale" rate  to  the  city  was  met  by  the  fact 
that  the  total  returns  from  the  sale  of  gas 
were  adequate.  It  was  not  established  in 
that  case  that  this  "wholesale"  rate  required 
a  service  without  substantial  compensation 
in  addition  to  cost. 

It  has  repeatedly  been  assumed  in  the 
decision  of  this  court,  that  the  state  has 
no  arbitrary  power  over  the  carrier's  rates, 
and  may  not  select  a  particular  commodity 
or  class  of  traffic  for  carriage  without  rea- 
sonable reward.  In  Atlantic  Coast  Line 
R.  Co.  V.  Florida,  203  U.  S.  256,  260,  51 
L.  ed.  174,  176,  27  Sup.  Ct.  Rep.  108,  and 
in  Seaboard  Air  Line  R.  Co.  v.  Florida, 
203  U.  S.  261,  270,  51  L.  ed.  175,  178,  27 
Sup.  Ct.  Rep.  109,  there  was  an  attack  upon 
a  rate  on  a  single  article,  to  wit,  on  phos- 
phates, but  the  proof  as  to  the  effect  of  the 
rate  and  the  cost  of  the  transportation 
was  found  to  be  insufficient.  The  case  of 
Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  51  L. 
ed.  933,  27  Sup.  Ct.  Rep.  585,  11  Ann.  Cas. 
398,  involved  the  validity  of  an  order  of 
the  state  commission  requiring  the  railroad 
company  so  to  arrange  its  schedule  of  trans- 
portation between  two  points  as  to  make 
connections  with  through  trains.  It  was 
held  that  the  order  merely  compelled  the 
carrier  to  perform  a  duty  which  fell  with- 
in the  scope  of  the  obligations  it  had  as- 


Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047 ;  Cov- 
ington &  L.  Tump.  Road  Co.  v.  Sandford, 
164  U.  S.  578,  41  L.  ed.  560,  17  Sup.  Ct. 
Rep.  198;  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418,  s.  c. 
171  U.  S.  361,  43  L.  ed.  197,  18  Sup.  Ct. 
Rep.  888;  San  Diego  Land  &  Town  Co.  v. 
National  City,  174  U.  S.  739,  43  L.  ed.  1154, 
19  Su^.  Ct.  Rep.  804;  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Tompkins,  176  U.  S.  167,  44  L. 
od.  417,  20  Sup.  Ct.  Rep.  336;  San  Diego 
Land  &  Town  Co.  v.  Jasper,  supra;  Stanis- 
laus Countv  V.  Ran  Joaquin  &  K.  River 
Canal  &  Irfig.  Co.  192  U.  8.  201,  48  L.  ed. 
406,  24  Sup.  Ct.  Rep.  241;  Knoxville  v. 
Knoxville  Water  Co.  212  U.  S.  1,  53  L.  ed. 
371,  29  Sup.  Ct.  Rep.  148;  Wilcox  v.  Con- 
L.R.A.1917F. 


solidated  Gas  Co.  212  U.  8.  19,  53  L.  ed. 
382,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep. 
192,  15  Ann.  Cas.  1034;  Cedar  Rapids  Gas- 
light Co.  V.  Cedar  Rapids.  223  U.  S.  665, 

56  L.  ed.  594,  32  Sup.  Ct.  Rep.  389;  Louis- 
ville V.  Cumberland  Teleph.  k  Teleg.  Co. 
225  U.  S.  430,  56  L.  ed.  1151,  32  Sup.  Ct. 
Rep.  741;  Minnesota  Rate  Cases  (Simpson 
V.  Shepard)  230  U.  S.  352,  433,  67  L.  ed. 
1511,  1555,  33  Sup.  Ct.  Rep.  729;  Missouri 
Rate  Cases  (Knott  v.  Chicago,  B.  &  Q.  R. 
Co.)  230  U.  S.  474,  497,  57  L.  ed.  1671, 
1590,  33  Sup.  Ct.  Rep.  975;  Southern  P. 
Co.  V.  Campbell,  230  U.  S.  537,  57  L.  ed. 
1610,  33  Sup.  Ct.  Rep.  1027;  Allen  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  230  U.  S.  553,  551). 

57  L.  ed.  1625,  1628,  83  Sup.  Ct.  Rep.  lOno. 
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BiiSMd.  Sa.iar  IvOm  fcb*  case  b^iag.aa  au- 
thority for  the  concluaion  that  the  validity 
of  a; '  partioulax  TAit  cannot  in  any  case  be 
challenged  if  the  returns  from  the  entire 
intrastate  operations  are.  deosned  to  be  ade- 
quate, the  court,  in  the  course  of  its  opin- 
ion, expressly  conceded  the  contrary.  The 
court  said   (id.  pp:  25,  2«5f'  "'    *     *' 

'<Lat  it  be  ooact^ddv^  that  if  A  AYt^nib  of 
maximum  rates  was  Imposed  by  state  au- 
thority, as  a  whole  adequately  remunera- 
tive, and  yet  that  some  of  such  rates  were 
so  unequal  as  to  exceed  the  flexible  limit 
of  ju^gnient  which  belongs  to  the  power  to 
fix  rattis,  that  is,  transcended  the  limits 
of  just  classification  and  amounted  to  the 
creation  of  favored  class  or  classes  whom 
the  carrier  was  compelled  to  serve  at  9^  loss, 
to  the  detriment  of  other  cUa^  or  classes 
upon  whom  the  burden  of  such  loss  wou]4 
fall,  that  such  legislation  would  be  so  in- 
harently  unreasonable  as  to  constitute  a. 
violation  of  the  due  process  and  equal  pro- 
tection clauses,  of  the  14th  Amendment. 
Let  it  alao  be  qonceded  that  a  like  repug- 
nancy to  the  Constitujbioii  of  the  United 
States  would  aiise  from  an  order  njade  hi 
the  exercise  of  the  power  to  fix  a  rate  wfaeq 
the  result  of  the  -enforcement  of  such  order 
would  be  to  compel  a  carries  to  serve  for 
a  wholly  Inadequate  compensation  a  clasa 
or  classes  selected  for  legislative  favor  even 
if,  considering  rates  as  a  whole^  a  reason: 
able  return  from  the  operation  of  its  road 
might  be  received  by  the  carrier.  Neither 
of  tjUese  concessions,  however,  oan  control 
the  c^e  in  hand,  since  it  do^  not  directljf 
involve  any  question  whatever  of  the  power 
to  fix  rates  and  the  constitutional .  liinita? 
tions  Qontrolling  the  exercise  of  that  power, 
but  is: concerned  solejly  with  an  order  directt 
ing  a  carrier  to  furnish  a  faoility  which  iit 
ia  a  pmrt  ^f  ilB  general  duty  to  furaish  tfor 
the  public  conveiuence." 

Ia  Interstate  Commerce  Commission  v. 
Union  P.  R.  Co.  222  U.  S.  641,  54Q,  5a  L.  ed. 
a08>  312,  82  Sup.  Ct.  Rep.  108,  in  speaking 
of  the  carriers'  concession  that  they  were 
unable  to  determine  the  eost  of  the  par- 
ticular traffic  in  queation,  and  that  a  former 
rate  had  not  been  /'less  than  cost,"  the 
court  said;  "Thia  confieaaion  .  .  .  ea* 
tablishes  an  important  fact  in  dealing  with 
the  diificult  question  of  determining  what 
is  a  reasonable  rate  on  a  particular  article. 
Where  the  rates  as  a  whole  are  under  eonr 
aideration,  there  ia  a  possibility  of  deciding, 
with  more  or  less  certainty,  whether  the 
total  eaitiingi  afford  a  reasonable  return* 
But  whether  the  carrier  earned  dividends 
or  not  abeds  little  light  on  the  question 
as  to  whether  the  rate  on  a  particular 
artide  is  reasonable.  For,  if  the  carrier's 
total  income  enables  it  to  declare  a  divi- 
L..R.A.1917F. 


dead,,  thai  would  ao^  justify  an  order  re- 
quiring it  to  haul  one  class  of  goods  for 
nothing,  or  for  less  than  a  reasonable  rate. 
On  ihfi  other  hand,  if  the  carrier  earned 
no  dividend,  it  would  not  have  warranted 
an  order  fixing  an  unreasonably  high  rate 
on  such  article."  See  also  Southern  R.  Co* 
^V.*  St.  Louis  Hay  &  Grain  Oo. '^W  Vr^. 
-ttTy  Ml,  5B.L.  eiL  1Q04,  1^6,  29  Euf).  Ct. 
Rep.  678.  In  Wood  v.  Vandalia  R.  Co.  231 
U.  S.  1,  58  L.  ed.  97,  34  Sup.  Ct.  Rep.  7, 
the  rate  order  of  the  state  commission  re- 
lated to  a  particular  sort  of  trafiic,  and  it 
appeared  that  the  proof  was  insufficient  to 
show  the  cost  of  transportation.  This  was 
also  the  case  in  Louisville  &.  N.  R.  Co.  v. 
Garrett,  231  U.  a  298,  58  L.  ed.  229,  34 
Sup,  Ct  Rep.  48,  which  related  to  rates 
on  particular  commodities,  and  the  order  of 
the  state  commission  was  sustained,  not 
because  the  state  was  at  liberty  to  fix  such 
rates  as  it  might  see  fit  upon  the  ground 
of  local  policy,  regardless  of  reasonable  com* 
pensation,  aod  thua  to  require  the  carrier 
to  transpo^rt  the  commodities  in  question 
for  lesa  than  cost,  but  because  the  evidence 
not  only  failed  to  sliow  tliat  the  rates  were 
not  reasonably  adequate,  but  rather  tended 
to  eftablish  that  they  were  (id.  p.  314). 
The  same  conclusion,  with  respect  to  the 
s^me  rates,  was  reached  on  further  hearing 
in  Louisville  &  N.  R.  Co.  v.  Finn,  235  U.  S, 
GOl,  607,  o9,L.  ed.  370,  383,  P.U.R.1915A, 
121,  35  Sup.  Ct.  Rep.  146. 

To  repeat  and  conclude:  It  is  presumed 
T^ut  the  presumption  is  a. rebuttable  onf 
—that  the  rates  which  the  state  fixes  for 
intrastate  ti;afii<f  are  reasonable  and  just. 
When  the  question  is  a»  to  the  profitable- 
ness ,of  the  intrastate  business  as  a  whole 
under  a  gei^ral  scheme  of  rates,  tjhe  carrier 
must  satiafacto.rily  prove  the  fair  value  of 
the  prpperty  employed  in  its  intrastate  bu^i- 
pess,  and  show  tlmt  it  has  been  denied  a 
fair  return  upon  that  value.  With  respect 
to  particular  rates,  it  is  recognized  that 
there  is  a  wide  field  of  legislative  discre- 
tion, permitting  variety  and  classification, 
and  hence  the  mere  detaila  of  what  Appears 
to  be  a  reasonable  sheme  of  rates,  or  a 
tariff  or  schedule  affording  substantial  com- 
pensation,  are  not  subject  to  judicial  re- 
view. But  this  legislative  powter  cannot 
be  regarded  as  being  without  limit.  The 
constitutibnal  guaranty  protects  the  carrier 
from  arbitrary  action  and  from  the  appro- 
priation of  its  property  to  public  purposes 
outside  the  undertaking  assumed;  and  where 
it  is  established  that  a  commodity,  or  a 
class  of  traffic,  has  been  segregated  and  a 
rate  imposed  which  would  compel  the  car- 
rier to  transport  it  for  leas  than  the  proper 
cost  of  transportation,  or  virtually  at  cost. 
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and  thus  the  carrier  would  be  denied  a  rea- 
sonable reward  for  its  service  after  taking 
into  account  the  entire  traffic  to  which  the 
rate  applies,  it  must  be  concluded  that  the 
state  has  exceeded  its  authority. 


The  judgments,  nape&tiiv^ly,  9Xt  reverndy 
and  the^  cases  are  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Mr.  Justice  Pltaey  dissents. 


Annolatioii — ^Effect  of  fact  that  return  as  a  whole  is  reasonable  on  right  to 
require  ndlroad  to  transport  commodity  for  less  than  reasonahle  oom- 
pensation. 


The  decision  of  the  United  States  Su- 
preme Court  in  Northern  P.  R.  Co.  v. 
XoRTH  Dakota,  ante,  1148,  to  the  effect 
that  the  state  cannot  compel  a  carrier  to 
establish  a  rate  upon  a  particular  com- 
modity which  does  not  pay  the  actual 
cost  and  yield  a  substantial  compensa- 
tion, is  conclusive  upon  this  question,  al- 
though some  earlier  decisions  of  that 
court  seem  to  imply  a  contrary  rule. 

The  supreme  court  of  Kansas  in  Union 
P.  R.  Co.  V.  Public  Utilities  Commission 
(X916)  95  Kan.  604,  P.U.R.1915D,  377, 
148  Pac.  667,  said  that  the  rule  of  law 
hitherto  prevalent,  that  the  rate  on  each 
and  every  commodity  transported  in 
intrastate  commerce  need  not  return  a 
profit  provided  the  entire  intrastate  busi- 
ness of  the  carrier  show  a  fair  profit, 
must  be  abandoned  in  deference  to  the 
decision  of  the  supreme  court  in  North- 
ern P.  R.  Co.  V.  North  Dakota.  The 
court  further  said  that  this  decision  dis- 
credited two  former  decisions  of  the 
United  States  Supreme  Court;  namely, 
St.  Louis  &  S.  P.  R.  Co.  V.  Gill  (1895) 
156  V.  S.  649,  39  L.  ed.  567,  15  Sup. 
Ct.  Rep.  484,  and  Minneapolis  &  St. 
L.  R.  Co.  V.  Minnesota  (1902)  186  U.  8. 
257,  46  L.  ed.  1151,  22  Sup.  Ct.  Rep. 
900.  In  the  first  of  these  cases,  as 
quoted  by  the  Kansas  court,  the  Su- 
preme Court  said:  "As  to  whether  a 
state  rate  fixing  the  rates  of  fare  re- 
quires a  railroad  to  do  business  at  a 
loss,  and  therefore  constitutes  a  taking 
of  its  property  without  just  compensa- 
tion or  due  process  of  law,  the  correct 
test  is  the  effect  of  the  law  on  the  en- 
tire line  of  such  railroad."  In  the  lat- 
ter decision  the  eourt  said:  "A  tariff 
fixed  bv  the  commission  for  coal  in  car- 
load  lots  is  not  proved  to  be  unreason- 
able by  a  showing  that  if  such  tariff 
were  applied  to  all  freight  the  road 
would  not  pay  its  operating  expenses, 
since  it  might  well  be  that  the  existing 
rates  upon  other  merchandise  which 
were  not  disturbed  by  the  commission 
might  be  sufficient  to  earn  a  large  profit 
to  the  company  though  it  might  earn 
little  or  nothing  upon  coal  in  carload 

lots." 
L.R.A.1917F. 


A  number  of  the  more  reoent  deci- 
sions have  laid  down  a  similar  rule, 
some  of  which  are  based  upon  this  de- 
cision of  the  United  States  Supreme 
Court. 

Thus,  in  Interstate  Commerce  Com- 
mission t:  Union  P.  R.  Co.  (1912)  222 
XT.  S.  641,  56  L.  ed.  308,  32  Sup.  Ct.  Rep. 
108,  Mr.  Justice  Lamair  said:  "If  the 
carrier's  totbl  income  enables  it  to  de- 
Clare  a  dividend,  that  would  not  justify 
an  order  requiring  it  to  haul  one  class 
of  goods  for  nothing,  or'  for  less  than  a 
reasonable  rate.''  Similar  language  was 
used  in  State  ex  rel.  Railroad  Comrs.  ▼. 
Florida  East  Coast  R.  Co.  (1916)  — 
Pla.  ~,  P.U.R.1917B,  1023,  73  So.  171. 

So,  in  Morgan's  L.  &  T.  R.  A  S.  S.  Co. 
V.  Railroad  Commission  (1910)  127  La. 
636,  53  So.  890,  the  court  said  that 
while,  in  establishing  a  complete  sched- 
ule of  rates,  the  total  revenue  of  the 
road  is  a  factor  to  be  considered,  never- 
theless when  a  rate  is  fixed  for  a  par- 
ticular commodity,  the  only  question  is 
whether  such  rate  will  pay  the  actual 
cost  of  the  service  and  a  fair  return  on 
the  investment.  This  decision  was  fol- 
lowed in  Louisiana  R.  &  Nav.  Co.  v. 
Railroad  Commission  (1912)  191  La. 
387,  59  So.  820. 

In  Re  Atchison,  T.  ft  S.  F.  R.  Co. 
(Mo.)  P.U.R.1916A,  594,  the  Missouri 
Public  Service  Commission  said  that, 
in  view  of  the  decision  in  Northsrk  P. 
R.  Co.  V.  North  Dakota^  whatever  had 
been  said  in  decisions  and  textbooks  to 
the  effect  that  a  state  legislature  or  com- 
mission could  establish  a  rate  not  in  it- 
self compensatory,  provided  all  the  in- 
trastate rates  were  profitable,  might  as 
well  be  discarded. 

The  North  Dakota  statute  condemned 
in  NORTHEKK  P.  R.  Co.  V.  North  Da- 
IlOTa  had  been  before  the  supreme  court 
of  that  state  once  before,  and  had  been 
upheld.  State  ex  rel.  McCue  v.  North- 
ern P.  R.  Co.  (1909)  19  N.  D.  45,  25 
L.R.A.(N.S.)  1001,  120  N.  W.  889.  lii 
the  course  of  its  opinion  the  state  eourt 
said  that  there  was  no  contention  that 
the  railroad  would  not  be  able  upon  its 
entire  intrastate  traffic  to  earn,  in  ad- 
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dition  to  its  gross  operating  expenses, 
a  sum  amply  sufficient  to  yield  a  rea- 
sonable income  upon  its  investment,  and 
consequently  it  could  not  successfully 
urge  the  unconstitutionali^  of  the  stat- 
ute. This  decision  was  affirmed  by  the 
United  States  Court,  upon  the  ground 
that  the  evidence  left  the  question  of 
reasonableness  in  doubt;  but  the  affirm- 
ance was  without  prejudice  to  the  right 
of  the  railroad  to  reopen  the  case,  if, 
after  adequate  trial,  it  thought  it  could 
prove  the  confiscatory  character  of  the 
rates.  Northern  P.  R  Co,  v.  North 
Dakota  (1910)  216  U.  8.  579,  64  L.  ed. 
624.  30  Sup.  Ct.  Rep.  423. 

Two  earlier  decisions  to  the  contrary 
must  be  considered  as  overruled. 

Thus,  in  Atchison,  T.  &  S.  F.  R.  Co. 
y.  United  States  (1913)  203  Fed.  56, 
it  wa^  held  that  a  carrier  cani^ot  com* 
plain  of  a  violation  of  its  constitutional 
rights  in  being  compelled  to  make  a  rate 
for  some  particular  commodity  which 
would  be  confiscatory  as  applied  to  all 
its  freight. 

So,  in  State  ex  rel.  Railroad  Comrs. 
V.  Florida  East  Coast  R.  Co.  (1913)  65 
ria.  424,  62  So.  591^  the  court  said  that 
the  railroad  commission  had  the  power 
to  reduce  the  charges  for  a  particular 
class  or  kind  of  service,  provided  such 
reduction  does  not  in  fact  render  the 
carrier  unable  to  earn  a  fair  profit  up- 
on tbe  entire  business,  or  a  reasonable 
compensation  for  the  service  it  rendered 
as  an  entirety. 


From  the  rule  that  a  railroad  cannot 
be  required  tp  carry  a  commodity  at  a 
loss  or  without  a  substantial  profit 
merely  because  its  return  as  a  whole  is 
adequate,  there  follows  naturally  the 
corollary  that  a  railroad  cannot  increase 
its  rates  upon  a  particular  commodity 
merely  because  its  return  as  a  if^hole  is 
not  adequate.  Among  the  cases  assert- 
ing this  latter  rule  ^ma^  be  noted  Tift 
V.  Southern  R.  Co.  (1906)  10  Inters. 
Com.  Rep.  (Fed.)  548,  affirmed  by  the 
Supreme  Court  in  (1907)  206  V.  S.  428, 
51  L.  ed.  1124,  27  Sup.  Ct.  Rep.  709,  11 
Ann.  Cas.  846;  Re  Rates  on  Common 
Brick  (1913)  26  Inters.  Com.  Rep. 
(Fed.)  129;  Re  Denver  &  S.  L.  R.  Co. 
(Colo.)  P.U.R.1917C,  195;  State  ex  rel 
Railroad  Comrs.  v.  Florida  East  Coast 
R.  Co.  (1916)  —  Fla.  — ,  P.U.R.1917B, 
1023,  73  So.  171. 

So,  in  Garwood  v.  Colorado  &  S.  R. 
Co.  (Colo.)  P.U.R.1916A,  911,  the  Col- 
orado district  court  said:  '^f  it  be  the 
law,  as  held  by  the  Federal  Supreme 
Court  'in  the  North  I)akotfi  Case,  that 
the  rate  on  one  commodity  or  class  must 
not  be  reduced  below  a  ptt>fitable 
amount,  even  though  a  general  profit 
stiir  reinafns  on  the  whole  traffic  of  the 
road,  it  must,  conversely,  be  true  that 
such  rates  must  not  be  raised  above  a 
reasonable  amount,  even  though  a  gen» 
eral  loss  still  remains  on  the  whole 
traffic  of  the  road.**  W.  M.  G. 


inf ITBD  STATES  SVPRBMIC  COWKT. 

CHARLES  €.  PENNINGTON,  PUT.  in  Err., 

V. 

FOURTH  NATIONAJL  BANK  OF  CINCIN* 

NATI,  OHIO. 

(243  U.  S.  269,  61  L.  ed.  718,  37  Sup.  Ct. 

Rep.  282.) 

Conatltuttonal  law  *  svbstitutcd  serv- 
ice on  nonresident  —  satisfying  all* 
mony  out  of  bank  deposit. 

Tlie  alimony  obligations  q|  a  nonresident 
husband  served  only  by  publication,  though 
inchoate  at  the  commencement  of  the  di- 
vorce suit,  may^  consistently  with  the  due 
process  of  law  guaranteed  by  U.  S.  Const. 
14th  Amendment,  be  enforced  out  of  his 
bank  deposit  in  a  local  bank,  where,  npon 
the  filing  of  the  suit,  the  court  entered  a 
preliminary  order  enjoining  the  bank  from 

Xote.  —  The  power  to  grant  alimony  in  a 
divorce  proceeding  without  personal  service 
of  process  is  discussed  in  the  annotation 
following  this  case,  post,  1161. 
IJ.R.A.1917F. 


paying  out  any  part  of  the  deposit,  such  or- 
der being  as  effective  a  seizure  for  this  pur- 
pose as  the  customary  garnishment  or  tak- 
ing by  trustee  process. 

For  other  caseSj  «ee  Conatituiional  Ltna,  U, 
ft,  7,  0,  in  Dig,  1-52  y.  S. 

(March  6,  1917.) 

1"^  RROR  to  the  Snpreme  Court  of  the  State 
li  of  Ohio  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Court  of  Appeals 
for  Hamilton  County  affirming  a  judgment 
of  the  Circuit  Court  in  favor  of  defendant 
in  an  action  brought  to  recover  a  bank  de- 
posit.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Guy  W.  Mallon,  for  plaintiff  in  er- 
ror: 

Service  of  process  by  publication  where 
actions  are  brought  against  nonresidents  is 
effectual  only  where,  in  connection  with 
process  against  the  person  for  commencing 
the  action,  property  in  the  state  is  brought 
imder  the  control  of  the  court,  and  sub- 
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jected  to  its  disposition  by  process  adapted 
to  that  purpose,  or  where  the  judgment 
is  sought  as  a  means  of  reaching  such  prop- 
erty or  affecting  some  interest  therein;  in 
other  words,  where  the  action  is  in  the 
nature  of  a  proceeding  in  rem. 

Penhoyer  v.  Neff,  95  U.  S.  733,  24  L.  ed 
672. 

Suit  for  alimony  is  strictly  a  proceeding 
in  personam. 

Minor,  Confl.  L.  p.  191,  §  88;  14  Cyc. 
745;  2  Bishop,  Marr.  &  Div,  §  9;  Bunnell 
V.  Bunnell,  25  Fed.  216. 

By  BO  loose  definition  of  a  proceeding  in 
rem  can  money^  much  less  a  bank  credit,  be 
made  the  subject  of  such  proceeding.  Be^ 
for^  having  a  proceeding  in  rem,  you  muBt 
have  some  definite  res,  the  status  of  which 
it  is  sought  to  establish. 

Cross  V.  Armstrong,. 44  Ohio  St.  613,  10 
N.  E.  160. 

A  proceeding  quasi  in  rem,  such  as  at- 
tachment, caji  be  employed  only  as  a 
process  to  compel  the  payment  of  a  debt. 

27  Harvard  L.  Rev.  p.  107. 

There  can  be  no  proceeding  in  rem 
against  a  bank  credit. 

27  Harvard  L.  Rev.  pp.  108,  109,  U5, 
118.  ! 

Messrs.  W.  S,  liittle  and  M,  G.  B.  Wil- 
by^  for  defendant  in  error:. 

Where  defendant's  property  is  brought 
under  codotrol  of  the  court  when  action  i§ 
commenced,  a  suit  for  alimony  to  the  ex- 
tent of;8ai4  property  is  aubstantiaUy  a  suil^ 
in  rem. 

Minor,  Confl.  L.  pp.  184,  207,  §§  85,  95; 
Pennoyer  v.  Neff ,  95  U.  S.  714,  733,  734,  24 
L.  ed.  665,  572,  673;  Benner  v.  Bernier,  63 
Ohio  St.  220,  58  N.  E.  569 ;  Harshberger  v. 
Harshberger,  26  Iowa,  503;  Twing  v. 
O'Meara,  59  Iowa,  326,  13  X.  W.  321;  Wes- 
ner  v.  O'Brien,  56  Kan.  724,  32  L.R.A.  280, 
54  Am.  St.  Rep.  604,  44  Pac.  1090;  Thura- 
ton  V.  Thurston,  58  Minn.  279,  59  X.  W. 
1017;  Bailey  v.  Bailey,  127  N.  C.  474,  37 
S.  E.  502. 

Intangible  property  can  be  controlled  by 
injunction  against  its  custodian. 

Benner  v.  Benner,  63  Ohio  St.  220,  58 
N.  £.  569;  Cleveland  &  B.  Transit  Co.  T. 
Beeman,  12  Ohio  C.  C.  (N.  S.)  460,  81  Ohio 
C.  D.  600,  affirmed  in  81  Ohio  St.  609,  91 
N.  E.  1126. 

So  far  as  the  defendant  in  error  was 
concerned,  this  bank  credit  was  a  debt  owed 
by  it  to  the  plaintiff  in  error,  and  as  such 
was  subject  to  the  law  in  regard  to  the 
situs  of  debts. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Sturm,  174 
U.  S.  710,  715,  716,  43  L.  ed.  1144,  1146,  19 
Sup.  Ct  Rep.  797;  Minor,  Confl.  L.  §  125. 
I..R.A.1917F. 


Mr.  Justice  Brandels  delivered  the  opin- 
ion of  the  court: 

Mrs.  Pennington  obtained  in  a  state  court 
of  Ohio  a  decree  of  divorce  which  is  admit- 
ted to  be  valid.  In  the  same  proceeding  she 
sought  alimony;  and  in  order  to  insure  its 
payment  joined  as  a  defendant  the  Fourth 
National  Bank  of  Cincinnati,  in  which  her 
husband  had  a  deposit  account.  When  the 
suit  was  filed  the  court  entered  a  prelimi- 
nary order  enjoining  the  bank  from  paying 
out  any  part  of  the  deposit.  Under  later 
orders  of  the  court  the  bank  made  payments 
from  it  to  the  wife.  Finally  it  waa  per- 
petually enjoined  from  m^ing  any  pay- 
ment to  the  husband,  and  ordered  to  pay  the 
balance  to  the  wife,  which  it  did.  The  hus- 
band then  presented  to  the  bank  a  check 
for  the  full  amount  of  the  deposit,  asserting 
that  the  court's  ok'ders  deprived  him  of  his 
property  without  due  process  of  law,  in  vio- 
lation of  the  14th  Amendment,  and  were 
void;  since  he  was  a  nonresident  of  Ohio, 
had  not  been  personally  served  with  process 
within  the  state,  had  not  voluntarily  ap- 
peared in  the  suit,  and  had  been  served  by 
publication  only,  all  of  which  the  bank 
knew.  Payment  of  the  check  was  refused. 
Thereupon  Pennington  brought,  in  another 
state  court  of  Ohio,  an  independent  action 
against  the  bank  for  the  amount.  Judg- 
ment being  rendered  for  tbe  bank,  he  took 
the  case  by  writ  of  error  to  the  court  of  ap- 
peals for  Hamilton  county,  and  from  there 
to  the  supreme  court  of  Ohio.  Both  these 
courts  affirmed  the  judgment  below.  Then 
the  case  was  brought  to  this  court  for  re- 
view, Pennington  still  claiming  that  his  con- 
stitutional rights  had  been  violated. 

The  14  th  Amendment  did  not,  in  guar- 
anteeing due  piroeesa-  of  law,  abridge  •  the 
jurisdiction  which  a  state  possessed  over 
property  within  its  border s«  regardlen  of 
the  residence  or  presence  of  the  owner.  That 
jurifldiction  extends  alike  to  tangible  and 
to  intangible  property^  Indebtedness  due 
from  a  resident  to  a  nonresident — of  which 
bank  deposits  are  an  example — is  property 
within  the  state.  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Sturm,  174  U.  S.  7^0,  43  L.  ed.  1144, 
19  Sup*  Ct  Rep.  797.  It  Ia,  indeed,  the 
species  of  property  whloh  courts  <of  the  sev- 
eral states  have  most  frequently  applied  in 
satisfaction  of  tlie  obligations  of  absent 
debtors.  Harris  v.  Balk,  198  U.  S.  215,  49 
L.  ed.  1023,  25  Sup.  Ct.  Rep.  625,  3  Ann. 
Cas.  1084.  Substituted  service  on  a  non- 
resident by  publication  furnishes  no  legal 
basis  for  a  judgment  in  personam.  Pen- 
noyer V.  Neff,  9d  U.  S.  714,  24  L.  ed.  565. 
But  garnishment  or  foreign  attachment  is 
a  proceeding  quasi  In  ^rem.  Freeman  v. 
Alderson,  119  U.  S.  185,  187,  30  L.  ed.  372, 
373,  7  Sup.  Ct  Rep.  165.     The  thing  be- 
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longing  to  the  absent  defendant  is  seized  and 
4ipplied  to  the  satisfaction  of  his  obligation. 
The  Federal  Constitution  presents  no  ob- 
stacle to  the  full  exercise  of  this  power. 

It  18  asserted  that  these  settled  princi- 
ples of  law  cannot  be  applied  to  enforce  the 
•obligation  of  an  absent  husband  to  pay 
ulimony,  without  violating  the  constitu- 
tional guaranty  of  due  process  of  law.  The 
main  ground  for  the  contention  is  this:  In 
ordinary  garnishment  proceedings  the  obli- 
gation enforced  is  a  debt  existing  at  the 
commencement  of  the  action,  whereas  the 
•obligation  to  pay  alimony  arises  only  as  a 
re^lt  of  the  suit.  The  distinction  is,  in 
this  connection,  without  legal  significance. 
The  power  of  the  state  to  proceed  against 
the  property  of  an  absent  defendant  is  the 
same  whether  the  obligation  sought  to  be 
enforced  is  an  admitted  indebtedness  or  a 
contested  claim.  It  is  the  same  whether  the 
«laim  is  liquidated  or  is  unliquidated,  like  a 
<!laim  for  damages  in  contract  or  in  tort. 
It  is  likewise  immaterial  that  the  claim  is, 
at  the  commencement  of  the  suit,  inchoate, 
to  be  perfected  only  by  time  or  the  action 


of  the  court.  The  only  essentials  to  the 
exercise  of  the  state's  power  are  presence 
of  the  res  within  its  borders,  its  seizure  at 
the  cotnmencement  of  proceedings,  and  the 
opportunity  of  the  owner  to  be  heard. 
Where  these  essentials  exist,  a  decree  for  ali- 
mony against  an  absent  defendant  will  be 
valid  under  the  same  circumstances  and  to 
the  same  extent  as  if  the  judgment  were  on 
a  debt;  that  is,  it  will  be  valid  not  in  per- 
sonam, but  as  a  charge  to  be  satisfied  out  of 
the  property  seized.  Cases  are  cited  in  the 
margin. 1 

The  objection  that  this  proceeding  was 
void,  because  there  was  no  seizure  of  the 
res  at  the  commencement  of  the  suit,  is  also 
unfounded.  The  injunction  which  issued 
against  the  bank  was  as  effective  a  aeizure 
ae  the  customary  garnishment  or  taking  on 
trustee  process.  Such  equitable  proceaa  is 
frequently  resorted  to  in  order  to  reach 
and  apply  property  which  cannot  be  at- 
tached at  law.  Cases  are  cited  in  the 
margin.* 

Affirmed. 


1  Enforcement  of  allowance  of  alimony 
from  property  of  absent  defendant,  seized 
at  the  conunencement  of  the  suit  by  at- 
tachment or  similar  process.  Hanscom  v. 
Hanscom,  6  Colo.  App.  97,  39  Pac.  SH5; 
Thurston  v.  Thurston,  58  Minn.  279,  59  N. 
W.  1017;  Wood  v.  Price,  79  N.  J.  Eq.  1,  9, 
10,  81  Atl.  1093.  See  Bailey  v.  Bailey,  127 
N.  C.  474,  37  8.  E.  502 ;  Twing  v.  O'Meara, 
59  lowm  326,  331,  13  N.  W.  321.  Cf.  Bun- 
nell V.  Bunnell,  25  Fed.  214,  218. 

The  wife's  inchoate  right  to  alimony 
makes  her  a  creditor  of  the  husband  under 
the  statutes  against  fraudulent  conveyances. 
Liverslore  v.  Boutelle,  11  Gray,  217,  220, 


71  Am;  Dec.  708;  Thurston  ▼.  Thurston,  58 
Minn.  279,  69  N.  W.  1017;  Murray  v.  Mur- 
ray, 115  CaL  26a,  274,  37.  L.^Ji.  626,  56 
Am.  St.  Rep.  97,  47  Pac.  37;  Hinds  v. 
Hinds,  80  Ala.  225,  227. 

9  An  injunction  issued  against  a  resident 
debtor  of  a  nonresident  defendant  is  a  suill- 
cient  seizure  of  the  defendant's  property  to 
give  jurisdiction.  Bragg  v.  Gaynor,  85  Wis. 
468,  487,  21  LsR.A.  161.  56  N.  W.  919.  See 
Murray  v.  Murray,  115  Cal.  266,  276,  37 
L.R.A,  626,  56  Am.  St.  Rep.  97.  47  Pac.  37. 
See  Tyler  v.  Judges  of  Ct.  of  Registration, 
175  Mass.  71,  77,  51  L.R,A.  433,  55  N.  E. 
812. 


Annotation—- Power  to  grant  alimony  in  a  divorce  proceeding  without 

personal  service  of  process. 


The  earlier  cases  on  this  question  are 
discussed  in  the  note  to  Stallings  v. 
Stallings,  9  L.R.A.(N.S.)  593,  to  which 
the  present  note  is  supplementary. 

Whatever  view  may  be  taken  as  to 
the  validity  and  effect  on  the  marital 
status  of  a  decree  of  divorce  rendered 
upon  constructive  service  against  a  non- 
resident who  .did  not  appear  (as  to  which 
see  note  in  L.R:.A.1917B,  1032,  and  earlier 
notes  there  referred  to),  it  is  established 
beyond  dispute  that  a  purely  personal 
decree  or  judgment  for  alimony  rendered 
against  a  nonresident  who  was  served 
constructively  by  publication  or  by  actual 
service  out  of  the  sikte,  and  who  did  not 
appear,  is  void  not  only  in  the  state 
where  rendered,  but  in  every  other  juris- 
diction as  well.  In  addition  to  the  cases 
L.R.A.1917F. 


cited  in  that  behalf  in  the  note  in  9 
L.R.A.(N.S.)  693,  this  rule  is  supported 
by  Re  McMullen  (1912)  19  Oal.  App.  481, 
126  Pac.  368,  and  Shillock  v.  Shillock 
(1914)  24  Oal.  App.  191,  140  Pac.  964. 

So  it  is  stated  in  McSherry  v.  Mc- 
Sherry  (1910)  113  Md.  395,  140  Am.  St. 
Rep.  428,  77  Atl.  653,  that  a  decree  for 
alimony  is  a  decree  in  personam,  and 
unless  the  court  has  jurisdiction  over 
the  person  against  whom  it  is  passed, 
it  is  not  binding  upon  him;  that  such 
jurisdiction  over  a  nonresident  can  be 
acquired  only  by  service  of  process  upon 
him  within  the  state,  or  by  his  voluntary 
appearance  in  person  or  by  attorney; 
that  constructive  service  by  publication 
or  personal  service  of  process  beyond  the 
limits  of  the  state  is  not  sufl8cient,  nor 
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does  a  special  appearance  for  the  pur- 
pose of  objecting  to  the  jurisdiction  of 
the  court  confer  upon  that  court  juris- 
diction to  decree  on  the  merits  of  the 
case.  Here,  however,  service  of  a  copy 
of  the  application  for  alimony  and  the 
order  to  show  cause  on  the  nonresident 
husband's  attorney  of  record  was  held 
sufEcient  to  give  jurisdiction  to  render 
a  decree  fixing  the  amount  of  alimony, 
for  after  the  court  had  acquired  juris- 
diction over  the  parties,  they,  through 
their  attorneys,  agreed  that  the  amount 
of  alimony,  etc.,  should  be  determined 
by  the  court  upon  the  application  of 
either  of  the  parties,  and  jurisdiction  was 
accordingly  retained  by  the  court  for 
that  purpose. 

Roberts  v.  Roberta  (1917)  35  Mimi. 
397,  L.R.A.1917C,  1140,  161  N.  W.  148, 
recognizes  this  rule  as  to  nonresident 
defendants,  but  holds  that  where  a  de- 
fendant is  a  resident  of  the  state^  but 
cannot  b«  found  therein,  because  he 
secretes  himself  within  the  state  so  serv- 
ice cannot  well  be  made,  the  court 
acquires  jurisdiction  on  a  service  by 
publication  only,  to  render  a  personal 
judgment  for  alimony.  The  general 
question  as  to  constructive  or  substi- 
tuted service  on  resident  in  action  in 
personam  as  due  process  of  law  is  treated 
in  notes  to  Pinney  v.  Provident  Loan  & 
Invest.  Co.  50  L.R.A.  585;  Raher  v. 
Raher,  35  L.R.A.(N.S.)  292,  and  Roberts 
V.  Roberts,  L.R.A.1917C,  1143. 

A  voluntary  appearance  by  the  non- 
resident remove's  the  objection  to  the 
jurisdiction. 

Thus,  it  was  held  in  Austin  v.  Austin 
(1912)  173  Mich.  47,  138  N.  W.  237, 
Ann.  Cas.  1914D,  749,  that  the  court 
acquired  jurisdiction  to  award  alimony 
or  allowance  where  the  nonresident  de* 
fendant  appeared  by  his  solicitor  in  the 
divorce  suit. 

The  decision  in  Parker  v.  Parker 
(1912)  211  MasB.  139,  97  N.  E.  988,  holds 
that,  by  virtue  of  later  statutes  removing 
previous  statutory  limitations,  the  court 
can  grant  alimony  where  the  husband, 
at  the  time  of  the  petition  for  the  same, 
had  become  a  resident  of  the  state  and 
was  personally  served  with  process,  al- 
.  though  the  decree  of  divorce  was  ren- 
dered on  constructive  service,  the  hus- 
band then  being  a  nonresident  of  the 
state,  and  there  being  no  appearance  or 
attachment  of  his  property. 

As  shown  in  the  earlier  note,  con- 
structive service  of  process  or  personal 
^$el'vice  outside  the  state,  even  in  the  case 
of  a  nonresident,  will  ^ive  jurisdiction 

to  render  a  decree  for  ahmony  that  shall 
L.R.A.1917F. 


be  binding  upon  property  within  the 
jurisdiction  which  has  been  specifically 
proceeded  against,  assuming,  of  course, 
that  the  nature  and  situs  of  the  prop- 
erty are  such  as  to  support  a  proceeding 
in  rem  or  quasi  in  rem.  That,  it  will  be 
observed,  is  the  ground  of  the  decision  in  . 
Pennington  v.  Fourth  Nat.  Bank,  ante,  * 
1159,  holding  that  an  injunction  restrain- 
ing a  bank  joined  as  defendant  from 
paying  out  any  part  of  the  deposit  stand- 
ing in  the  name  of  the  husband  was  a 
sufficient  seizure  to  support  a  judgment 
ordering  the  payment  of  the  balance  of 
the  deposit  to  the  wife,  although  the 
husband  was  a  nonresident,  was  not 
served  within  the  state,  and  did  not  ap> 
pear. 

In  Transit  Co.  v.  Beaman  (1910)  31 
Ohio  C.  C.  500,  it  was  held  upon  the  au- 
thority of  Benner  v.  Benner  (1900)  63 
Ohio  St.  220,  58  N.  E.  569,  cited  in  the 
note  in  9  L.R.A.(N.S.)  594,  that  an 
order  restraining  corporations  joined  as 
defendants  in  a  suit  originally  brought 
for  divorce,  but  afterwards  prosecuted 
for  alimony,  from  transferring  on  their 
books  any  stock  in  the  name  of  the 
husband,  sufficiently  put  the  stock  in  the 
custody  of  the  court  to  support  a  decree 
in  effect  transferring  the  stock  from  the 
husband  to  the  wife,  although  he  was 
a  nonresident,  was  served  constructively 
only,  and  did  not  appear. 

But  where  a  wife  procured  a  decree 
of  divorce  on  constructive  serviee,  the 
husband  being  a  nonresident  of  the 
state,  under  a  statute  authorizing  orders 
of  publication  in  divorce  suits,  it  was 
held  in  Chapman  v.  Chapman  (1917)  269 
Mo.  663,  192  S.  W.  448,  reversing  (1916) 
194  Mo.  App.  483,  185  S.  W.  221,  that 
she  could  not  by  sequestration  reach  his 
equitable  interest  in  land  situated  with- 
in the  state,  under  a  statute  authorizing 
the  enforcement  by  sequestration  of  an 
order  touching  the  alimony  when  a 
divorce  shall  be  adjudged.  Li  this  ease 
it  was  conceded  that  a  judgment  in 
personam  for  alimony  on  constructive 
service  was  void,  but  it  was  contended 
that  by  describing  the  property  in  the 
petition  with  a  prayer  for  its  sequestra- 
tion in  satisfaction  of  the  alimony,  and 
by  the  inclusion  of  all  those  things  in 
the  order  of  publication,  the  proceeding 
was  made  one  in  rem  as  to  such  prop- 
erty, and  that  a  judgment  in  accordance 
with  the  prayer  of  the  petition  would  be 
valid.  The  court,  however,  took  the 
view  that  the  suit  for  divorce  and  ali- 
mony was  one  at  law,  and  not  in  equity^ 
that,  a  personal  judgment  for  alimony 
being  invalid,  the  law  would  give  no 
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remedy  by  execution  or  otherwise,  and 
consequently  no  relief  could  be  obtained 
in  equity;,  that  there  was  nothing  in 
either  of  the  statutes  above  mentioned 
authorizing  a  prooeeding  in  rem  against 
the  property. 

Apparently,  it  was  the  lack  of  su<eh 
statutory  authority,  rather  than  any 
doubt  of  the  constitutional  power  of  the 
state  to  authorize  such  a  proceeding  in 
rem  or  quasi  in  rem,  that  led  the  court 
to  deny  the  jurisdiction  to  rent  the  prop- 
erty in  question. 

In  McGuinness  v.  McGuinness  (1908) 
72  K.  J.  £q.  381,  68  Atl.  768,  reversing 
(1906)  71  N.  J.  Eq.  1,  62  AtL  937,  set 
out  in  the  note  in  9  L.R.A.(N.S.)  595, 
it  is  held  that  a  decree  for  alimony  is 
not  enforceable  against  a  defendant's 
property  within  the  state  under  a  stat- 
ute authorizing  the  sequestration  of  such 
property,  where  the  decree  for  divorce 
was  void  because  rendered  against  such 
defendant  without  service  upon  him 
within  the  territorial  limits  of  the  state, 
and  without  appearance  by  him.  The 
court  said  that,  if  a  judgment  in  per- 
sonam rendered  against  a  person  over 
whom  the  court  has  not  obtained  juris- 
diction violates  the  14th  Amendment 
of    the    Federal   Constitution,    as    was 


declared  in  Pennoyer  v.  Ness  (1878)  95 
U.  S.  714,  24  L.  ed.  565,  and  is  for  that 
reason  absolutely  void  even  in  the  state 
where  rendered,  as  is  declared  to  be  the 
case  in  Haddock  v.  Haddock  (1906)  201 
XT.  S.  567,  50  L.  ed.  867,  26  Sup.  Ct.  Rep. 
525,  5  Ann.  Cas.  1,  no  legislation  of  that 
state  can  operate  to  give  it  life. 

It  will  be  observed  that  in  the  Mc- 
Guinness Case  there  was  no  attempt  to 
seize  any  property  within  the  state  prior 
to  the  final  decree,  and  thus  impress  the 
suit  with  the  character  of  a  proceeding 
in  rem  or  quasi  in  rem,  but  the  effort 
was  to  sequestrate  property  within  the 
state  to  provide  the  sum  awarded  by 
the  decree  for  the  future  support  of  the 
complainant  and  the  ohil^n.  The 
lower  court  sought  to  sustain  its  decision 
by  drawing  a  distinction  between  a  judg- 
ment for  alimony  in  a  suit  for  absolute 
divorce,  and  provision  for  future  sup- 
port and  maintenance  in  a  decree  of 
divorce  a  mensa  et  thoro, — a  distinction 
which  seems  in  effect  to  be  repudiated 
by  the  decision  of  the  court  of  errors 
and  appeals,  so  far  as  the  question  of 
jurisdiction  upon  constructive  service  of 
process  against  a  nonresident  is  con- 
cerned. J.  D.  C. 
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JOE  ADAMS  et  al.,  Appts., 
v. 

W.  V.  TANNER,  Attorney  General  of  the 
State  of  Washington,  et  al. 

(244  U.  S.  590,  61  L.  ed.  1336,  37  Snp.  Ct. 

Rep.  662.) 

Injanctloii  -«  restraining  criminal  pro- 
ceedings. 

1.  The  enforcement  by  the  attorney  gen- 
eral and  county  prosecuting  attorney  of 
the  provisions  of  the  Washington  Employ- 
ment Agency  Law  making  it  criminal  to 
collect  fees  from  workers  for  furnishing 
them  with  employment  or  With  information 
leading  thereto  may  be  restrained  by  a  court 

Note.  —  The  decision  of  the  United  States 
Supreme  Court  above  reported  reversed  the 
decision  of  the  Federal  district  court  in 
Wiseman  t.  Tanner,  221  Fed.  694,  which  is 
cited  in  the  note  to  State  v.  Rossman,  L.R.A. 
191 7B,  1280,  as  supporting  the  decision  of 
the  state  court  in  the  latter  case,  uphold- 
ing the  constitutionality  of  the  Washington 
statute.  The  decision  in  the  Rossman  Case 
is  in  effect  overruled  by  the  decision  in 
Adams  v.  Tanneb. 

Generally,  as  to  police  power  to  license 
employment  agency,  see  note  to  People  t. 
Brazee,  L.R.A.1916E,  1150. 
L.R.A.3917F. 


of  equity  at  the  instance  of  persons  con- 
ducting employment  agencies  under  munici- 
pal licenses,  who  assert  that  their  business 
will  be  destroyed,  contrary  to  U.  S.  Const. 
14th  Amend.,  by  the  enforcement  of  such 
statute. 

For  other  otues,  see  IwfwMiion,  I,  i,  in  Dig 
1-62  N.  8. 

Employment  agency  -«  prohibition   or 
regnlation. 

2.  Prohibition,  not  regulation,  is  what  ie 
accomplished  by  the  proTisiona  of  the  Wash- 
ington Employment  Agency  Law  making  it 
criminal  to  collect  fees  from  workers  for 
furnishing  them  with  employment  or  in- 
formation leading  to  such  employment,  al- 
though fees  may  still  be  collected  from 
those  seeking  workers. 

For  other  oases,  see  Employment  Agencies, 
in  Dig.  1-52  N,  8. 

Constitutional    law  ^  prohibiting   em- 
ployment aii^encles  —  police  power. 

3.  The  right  of  the  individual  under  U. 
S.  Const.  14th  Amend,  to  engage  in  a  use- 
ful and  lawful  business  is  unwarrantably 
infringed  by  the  provisions  of  the  Wash- 
ington Employment  Agency  Law,  enacted 
in  the  purported  exercise  of  the  police  pow- 
er, which  make  it  criminal  to  demand  or  re- 
ceive, either  directly  or  indirectly,  from  any 
person  seeeking  employment,  or  from  any 
person  on  his  or  her  behalf,  any  remunera- 
tion or  fee  for  furnishing  such  person  with 
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employment    or    with    information    leading 
tliereto. 

For  other  caaeSy  see  Oonatitutioiial  Law,  IL 
c,  4,  h,  in  Dig.  1-52  N,  8, 

« 

(Mr.  Justice  McKenna,  Mr.  Justice  Bran^ 
deiSi  Mr.  Ju8tice  Holmes,  and  Mr.  Jus- 
tice Clarke  dissent.) 

(June  11,  1917.) 

APPEAL  by  complainants  from  a  judg- 
m^it  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Washington  dismissing  a  bill  filed  to  en- 
join the  enforcement  of  the  Employment 
Agency  Law.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dallas  V.  HalTerstadt;  George 
Ferris,  Edward  J.  Cannon,  and  Samuel 
H.  Piles,  for  appellaiits: 

The  measure  is  prohibition,  not  regula- 
tion, of  employment  agencies. 

Coppage  V.  Kansas,  236  U.  S.  1,  59  L.  ed. 
441,  L.R.A.1915A,  900,  35  Sup.  Ct.  Rep. 
240:  Lochner  v.  New  York,  108  U.  S.  45,  64, 
49  L.  ed.  937.  944,  25  Sup.  Ct.  Rep.  539,  3 
Ann.  Cas.  1133;  Mugler  y.  Kansas,  123  U.  S. 
623,  661,  31  L.  ed.  205,  210,  »  Sup.  Ct.  Rep. 
273;  SUte  v.  Redmon,  134  Wis.  89,  14  L.R.A. 
(N.S.)  229,  126  Am.  St  Rep.  1003,  114  N. 
W  137,  16  Ann.  Cas.  408;  Dent  v.  West 
Virginia,  129  U.  S.  114,  32  L.  ed.  623,  9 
Sup.  Ct.  Rep.  231;  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  V.  Botkin,  240  U  S.  227,  231,  60 
L.  ed.  617,  618,  36  Sup.  Ct.  Rep.  261;  Wat- 
son V.  Maryland,  218  U.  S.  173.  176.  54  L. 
ed.  987,  989,  30  Sup.  Ct.  Rep.  644. 

The  legislature  cannot  prohibit  an  in- 
herently lawful  business. 

Braze©  v.  Michigan,  241  U.  S.  340,  60 
L.  ed.  1034,  36  Sup.  Ct.  Rep.  561;  Cool- 
ey,  Tazn.  404;  Frisbie  v.  United  States, 
157  U.  S.  160,  166,  39  L.  ed.  657,  650,  15 
Sup.  Ct.  Rep.  686 ;  Hammond  Packing  Co.  v. 
Montana,  233  U.  S.  331,  68  L.  ed.  985,  34 
Sup.  Ct.  Rep.  596;  Little  v.  Tanner,  209 
Fed.  605,  240  U.  S.  360,  384,  60  L.  ed.  601, 
702,  36  Sup.  Ct.  Rep.  379 ;  McCray  v.  United 
States,  195  U.  S.  27,  63,  49  L.  ed.  78,  98,  24 
Sup.  Ct.  Rep.  769,  1  Ann.  Cas.  561;  Mur- 
phv  T.  California,  225  U.  S.  623,  628,  629, 
4l'^L.R.A.(N.S.)  153,  66  L.  ed.  1229,  1232, 
32  Sup.  Ct.  Rep.  697;  Smith  v.  Texas,  233 
U.  S.  630,  636,  58  L.  ed.  1129,  1132,  L.R.A. 
1915D,  677,  34  Sup.  Ct.  Rep.  681,  Ann.  Cas. 
1015D,  420;  Spokane  t.  Macho,  51  Wash. 
322,  21  L.R.A.(N.S.)  263,  130  Am.  St.  Rep. 
1100,  98  Pac.  756:  State  v.  Moore,  113  N. 
C.  697,  22  L.R.A.  472,  18  S.  E.  342;  State 
V.  Brown,  37  Wash.  103,  68  L.R.A.  889,  107 
Am.  St.  Rep.  798,  79  Pac.  635;  State  ex  rel. 
Davis-Smith  Co.  v.  Clausen,  65  Wash.  190, 
37  L.R.A.(N.S.)  466,  117  Pac.  1101,  2  N.  C. 
C.  A.  823,  3  N.  C.  C.  A.  599;  Tiedeman, 
L.R.A.1017F. 


Pol.  Power,  290 ;  Allgeyer  ▼.  Louisiana,  165 
U.  S.  578,  589,  41  L.  ed.  832,  835,  17  Sup. 
Ct.  Rep.  427;  Andrews  v.  Swartz,  156  U. 
S.  272,  39  L.  ed.  422,  15  Sup.  Ct.  Rep.  389 ; 
Austin  V.  Tennessee,  179  U.  S.  343,  361,  45 
L.  ed.  224,  233,  21  Sup.  Ct.  Rep.  132 ;  Bailey 
V.  Baker  Ice  Mach.  Co.  239  U.  S.  268,  272, 

60  L.  ed.  276,  285,  36  Sup.  Ct:  Rep.  50; 
Booth  V.  Illinois,  184  U.  S.  425.  46  L.  ed. 
623,  22  Sup.  Ct.  Rep.  425;  Butchers'  Union 
S.  H.  &  L.  S.  L.  Co.  V.  Crescent  City  L.  S.  L. 
&  S.  H.  Co.  Ill  U.  S.  746,  762,  28  L.  ed.  585. 
588,  4  Sup.  Ct.  Rep.  652;  W.  W.  Cargill  Co. 
V.  Minnesota,  180  U.  S.  452,  468,  45  L.  ed. 
619,  626,  21  Sup.  Ct.  Rep.  423;  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  321,  355, 
47  L.  ed.  492,  500,  23  Sup.  Ct.  Rep.  321,  13 
Am.  Crim.  Rep.  561 ;  Clark  Distilling  Co.  v. 
Western  Maryland  R.  Co.  242  U.  S.  811,  61 
L.  ed.  326,  L.RJ^.1917B,  1218,  87  Sup.  Ct 
Rep.  180;  Cohen  v.  Virginia,  6  Wheat.  264, 
399,  6  L.  ed.  267,  290;  Com.  ▼.  Perry,  155 
Mass.  117,  14  L.R.A.  325,  31  Am.  St.  Rep. 
633,  28  N.  E.  1126;  Crowley  v.  Christensen, 
137  U.  S.  86,  90,  84  L.  ed.  620,  628,  11  Sup. 
Ct.  Rep.  13;  Deatmore  v*  Hindley,  83  Wash. 
326,  145  Pac  462;  Re  Donnellan,  49  Wash. 
460,  95  Pae.  1085;  Re  Ferguson,  80  Wash. 
102,  141  Pac.  322;  House  v.  Mayes,  219 
U.  S.  270,  281,  56  L.  ed.  213,  217,  31  Sup. 
Ct.  Rep.  234;  Lawton  v.  Steele,  152  U.  S. 
133,  137,  38  L.  ed.  385,  388,  14  Sup.  Ct.  Rep. 
499;  Malette  v.  Spokane,  77  Wash.  205,  51 
l4.R.A.(N.S.)  686,  137  Pac.  496,  Ann.  Cas. 
1916D,  225;  McKane  v.  Durston,  153  U.  S. 
684,  38  L.  ed.  867.  14  Sup.  Ct.  Rep.  913; 
Merrick  v.  Halsey  &  Co.  242  U.  S.  568,  61  L. 
ed,  498,  37  Sup.  Ct.  Rep.  227;  Mountain 
Timber  Co.  v.  Washington,  243  U.  S.  219, 

61  L.  ed.  686,  37  Sup.  Ct.  Rep.  260;  New 
York  0.  R.  Co.  t.  White,  243  U.  8.  188,  61 
L.  ed.  667,  L.R.A.1917D,  1,  37  Sup.  Ct.  Rep. 
247 ;  Noble  State  Bank  v.  Haskell.  219  U.  S. 
104,  65  L.  ed.  112,  32  L.R.A. (N.S.)  1062. 
31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A,  487; 
Otis  V.  Parker,  187  U.  S.  606,  47  L,  cd.  323, 
23  Sup.  Ct.  Rep.  168;  Patterson  v.  The  Eu- 
dora,  190  U.  S.  169,  47  L.  ed.  1002,  23  Sup. 
Ct.  Rep.  821 ;  People  ex  rel.  Tyroler  v.  War- 
den, 157  N.  Y.  116,  43  L.R.A.  264,  68  Am. 
St.  Rep.  763;  51  N.  E.  1006;  Phalen  v.  Vir- 
ginia, 8  How.  163,  12  L.  ed.  1030;  Powell 
V.  Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
253,  8  Sup.  Ct.  Rep.  992,  1257;  Reetz  ▼. 
Michigan,  188  U.  S.  505,  47  L.  ed.  563,  23 
Sup.  Ct.  Rep.  390:  Reinman  v.  Little  Rock, 
237  U.  S.  171,  179,  59  L.  ed.  900,  904,  35 
Sup.  Ct.  Rpp.  511;  Smith  v.  Spokane,  55 
Wash.  220,  104  Pac.  249,  19  Ann.  Cas.  1220; 
Spokane  v.  Spokane  &  T.  E.  R.  Co.  75  Wash. 
651,  135  Pac.  636;  State  v.  Rossman,  03 
Wash.  630,  L.R.A.1917B,  1276,  161  Pac. 
349;  State  Medical  Examiners  v.  Jordan,  92 
Wash.  234,  158  Pac.  982;  State  Medical  Ex- 
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amineni  t.  Utusy,  92  Wash.  614,  169  Pac. 
601;  State  ex  rel.  Washington  Pav.  Co.  v. 
Clausen,  90  Wash.  450,  L.R.A.1917A,  436, 
156  Pac.  554;  Tacoma  v.  Boutelle,  61  Wash. 
445,  112  Pac.  661;  Rast  v.  Van  Denman  & 
L.  Co.  240  U.  S.  342,  364,  60  L.  cd.  679,  689, 
L.R.A.1917A,  421,  36  Sup.  Ct.  Rep.  370, 
Ann.  Cas.  1917B,  456;  Truax  v.  Raich,  239 
U.  S.  33,  60  L.  ed.  131,  L.R.A.1916D,  545,  36 
Sup.  Ct.  Rep.  7,  Ann.  Cas.  1917B,  283;  Wil- 
son  V.  New,  243  U.  S.  332,  61  L.  ed.  755,  37 
Sup.  Ct.  Rep.  298. 

The  measure  and  the  order  or  decree  sus- 
taining it  forbid  the  liberty  of  contract,  de- 
prive appellants  of  property  without  due 
process  of  law,  infringe  their  privileges  and 
immunities  and  those  of  the  so-called  work- 
ers, and  deprive  appellants  of  the  equal 
protection  of  the  law,  in  violation  of  the* 
14th  Amendment  to  the  Constitution  of 
the  United  States. 

Adair  v.  United  States,  208  U.  S.  161, 
62  L.  ed.  436,  28  Sup.  Ct.  Rep,  277,  13  Ann. 
Cas.  764;  Allgever  v.  Louisiana,  165  U.  S. 
578,  579,  41  L.' ed.  832,  17  Sup.  Ct.  Rep. 
427;  Re  Aubrey,  36  Wash.  308,  104  Am.  St. 
Rep.  952,  78  Pac.  900,  1  Ann.  Cas.  927; 
Bailey  v.  Alabama,  219  U.  S.  219,  55  L.  ed. 
191,  31  Sup.  Ct.  Rep.  145;  Butchers*  Union 
S.  H.  &  L.  S.  L.  Co.  V.  Crescent  City  L.  S. 
L.  &  S.  H.  Co.  Ill  U.  S.  746,  28  L.  ed.  585, 
4  Sup.  Ct.  Rep.  652;  Connolly  Vt  Union  Sew- 
er Pipe  Co.  184  U.  S.  540,  46  L.  ed.  679,  22 
Sup.  Ct.  Rep.  431;  Coppage  v.  Kansas,  236 
U.  S.  1,  59  L.  ed.  441,  L.R.A.1915A,  960, 
36  Sup.  Ct.  Rep.  240;  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  121,  32  L.  ed.  623, 
625,  9  Sup.  Ct.  Rep.  231 ;  Ex  parte  Dickey, 
144  Cal.  234,  66  L,R.A.  928,  103  Am.  St. 
Rep.  82,  77  Pac.  924,  1  Ann.  Cas.  428; 
Henderson  v.  New  York  (Henderson  v. 
Wickham)  92  U.  S.  259,  23  L.  ed.  543; 
Holden  v.  Hardy,  169  U.  S.  366,  391,  42  L. 
ed.  780,  790,  18  Sup.  Ct.  Rep.  383;  Jones 
V.  Leslie,  61  Wash.  107,  42  L.R.A.(N.S.) 
893,  112  Pac.  81,  Ann.  Cas.  1912B,  1158; 
Lochner  v.  New  York,  198  U.  S.  45,  49  L.. 
ed.  937,  25  Sup.  Ct.  Rep.  539,  3  Ann.  Cas. 
1133;  Re  O'Neill,  41  Wash.  174,  3  L.R.A. 
(N.S.)  558,  83  Pac.  104,  6  Ann.  Cas.  860; 
Powell  v,  Pennsylvania,  127  U.  S.  678,  32 
L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257; 
Smith  V.  Texas,  233  U.  S.  630,  58  L.  ed. 
1129,  L.R.A.1915D,  677,  34  Sup.  Ct.  Rep. 
681,  Ann.  Cas.  1915D,  420;  State  ex  rel. 
Richey  v.  Sniih,  42  Wash.  247,  6  L.R.A. 
(N.S.)  674,  114  Am.  St.  Rep.  114,  84  Pac. 
851,  7  Ann.  Cas.  577;  State  ex  rel.  Mackin- 
tosh ▼.  Rossman,  58  Wash.  1,  21  L.R.A. 
(N.S.)  821,  101  Pac.  357,  17  Ann.  Cas. 
625;  Truax  v.  Raich,  239  U.  S.  33,  60  L. 
ed.  131,  L.R.A.1916D,  545,  36  Sup.  Ct.  Rep, 
7,  Ann.  Cas.  1917B,  283;  Williams  v.  Fears, 
L.R.A.1917F. 


179  U.  8.  270,  274,  45  L.  ed.  186,  188»  21 
Sup.  Ct.  Rep.  128. 

Considered  as  a  regulation  the  measure 
is  unreasonable,  unnecessary,  arbitrary,  and 
oppressive,  and  an  unjust  discrimination, 
in  violation  of  the  14th  Amendment  to  the 
Federal  Constitution. 

Brazee  v.  Michigan,  241  U.  S.  340,  60  L 
ed.  1034,  36  Sup.  Ct.  Rep.  661;  W.  W. 
Cargill  Co.  v.  Minnesota,  180  U.  S.  452,  45 
L.  ed.  619,  21  Sup.  Ct.  Rep.  423;  Chesa- 
peake &  P.  Teleph.  C^.  v.  Manning,  186  U. 
S.  238,  246,  46  L.  ed.  1144,  1147,  22  Sup. 
Ct.  Rep.  881;  Ex  parte  Dickey,  144  Cal. 
234,  66  L.R.A.  928,  103  Am.  St.  Rep.  82, 
77  Pac.  924,  1  Ann.  Cas.  428;  Dobbins  v. 
Los  Angeles,  195  U.  S.  223,  236,  49  L.  ed. 
169,  175,  25  Sup.  Ct.  Rep.  18;  German 
Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  389,  58 
L.  ed.  1011,  L.R.A.1915C,  1189,  34  Sup.  Ct. 
Rep.  612;  Guillotte  v.  New  Orleans,  12  La. 
Ann.  432;  Holden  v.  Hardy,  169  U.  S.  366, 
391,  42  L.  ed.  780,  790,  18  Sup.  Ct.  Rep 
383;  Homey  v.  Nixon,  213  Pa.  20,  1  L.R.A 
(N.S.)  1184,  110  Am.  St.  Rep.  520,  61  Atl. 
1088,  5  Ann.  Cas.  349,  19  Am.  Neg.  Rep. 
496;  House  v.  Mayes,  210  U.  S.  270,  281, 
55  L.  ed.  213,  217,  31  Sup.  Ct.  Rep.  234; 
Lawton  v.  Steele,  152  U.  S.  133,  137,  38  L. 
ed.  3S5,  388,  14  Sup.  Ct.  Rep.  499;  Lochner 
v.  New  York,  198  U.  S.  45,  49  L.  ed.  937,  26 
Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133;  Low 
V.  Rees  Printing  Co.  41  Neb.  127,  24  L.R.A. 
702,  43  Am.  St.  Rep.  670,  59  N.  W.  362; 
Re  Opinions  of  Justices,  163  Mass.  589,  28 
L.Rj^.  344,  40  N.  E.  713;  People  v.  Steele, 
231  111.  340,  14  L.R.A.(N.S.)  361,  121  Am. 
St.  Rep.  321,  83  N.  £.  236;  Ex  parte  Quarg, 
149  Cal.  79,  5  L.R.A.(N.S.)  183,  117  Am. 
St.  Rep.  116.  84  Pac.  766,  9  Ann.  Cas.  747; 
Schmidinger  v.  Chicago,  226  U.  S.  578,  57 
L.  ed.  364,  33  Sup.  Ct.  Rep.  182,  Ann.  Cas. 
19I4B,  284;  Smith  v.  Texas,  233  U.  S.  630, 
58  L.  ed.  1129,  L.R.A.1915D,  677,  34  Sup. 
Ct.  Rep.  681,  Ann.  Cas.  1915D,  420;  South- 
ern R.  Co.  V.  Greene,  216  U.  S.  400,  417,  54 
L.  ed.  536,  641,  30  Sup.  Ct.  Rep.  287,  17 
Ann.  Cas.  1247;  State  ex  rel.  Star  Pub. 
Co.  V.  Associated  Press,  169  Mo.  410,  51 
L.R.A.  151,  81  Am.  St  Rep.  368,  60  S.  W. 
91 ;  State  v.  McCool,  83  Kan.  428,  111  Pac. 
477;  State  v.  Redmon,  134  Wis.  89,  14 
L.R.A.(N.S.)  229,  126  Am.  St.  Rep.  1003, 
114  N.  W.  137,  15  Ann.  Cas.  408;  State  v. 
Fire  Creek  Coal  &  Coke  Co.  33  W.  Va.  188, 
6  L.R.A.  859,  26  Am.  St.  Rep.  891,  10  S. 
E.  288;  Williams  v.  Fears,  179  U.  S.  270, 
274,  45  L.  ed.  186,  188,  21  Sup.  Ct.  Rep. 
128. 

Messrs.  L.  L.  Tliompson  and  W.  V. 
Tanner,  Attorney  General  of  Washington, 
for  appellees: 

I'his  statute  does  not  prohibit  the  busi- 
ness of  operating  an  employment  agency. 
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State  V.  Rossman,  93  Wash.  530,  L.R.A. 
1917B,  1276,  161  Pac.  349. 

The  police  power  of  the  state  extends  not 
only  to  measures  designed  to  promote  the 
public  peace,  health,  morals,  and  safety, 
but  also  to  those  intended  to  promote  the 
general  welfare  and  prosperity. 

Munn  V.  Illinois,  94  U.  S.  113,  124,  24 
L.  cd.  77,  83;  Crowley  v.  Christensen,  137 
U.  S.  86,  89,  34  L.  ed.  620,  621,  11  Sup.  Ct. 
Rep.  13;  Camfield  v.  United  States,  167  U. 
S.  518,  524,  42  L.  ed.  260,  262,  17  Sup.  Ct. 
Rep.  864;  Chicago,  B.  &  Q.  R.  Co.  v.  lUi 
nois,  200  U.  S.  561,  592,  50  L.  ed.  596,  609, 
26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175; 
Karasek  v.  Peier,  22  Wash.  426,  50  L.R.A. 
345,  61  Pac.  33;  State  v.  Mountain  Timber 
Co.  75  Wash.  581,  L.R.A.1917D,  10,  135 
Pac  645,  4N.  C.  C.  A.  811. 

If  the  court  can  conclude  that  a  state  of 
facts  might  possibly  exist  which  would 
justify  the  statute  under  consideration, 
then  the  correlative  presumption  follows 
that  those  facts  do  exist,  and  the  court  is 
bound  to  sustain  the  statute. 

Munn  V.  Illinois,  94  U.  S.  113,  132,  24  L. 
ed.  77,  86;  Antoni  v.  Greenhow,  107  U.  S. 
769,  775,  27  L.  ed.  468,  471,  2  Sup.  Ct. 
Rep.  91;  Austin  v.  Tennessee,  179  U.  S. 
343,  361,  363,  45  L.  ed.  224,  233,  234,  21 
Sup.  Ct.  Rep.  132;  Otis  v.  Parker,  187  U. 
S.  606,  609,  47  L.  ed.  323,  327,  23  Sup.  Ct. 
Rep.  108;  Atkin  v.  Kansas,  191  U.  S.  207, 
222,  48  L.  ed.  148,  157,  24  Sup.  Ct.  Rep. 
124;  Missouri,  K.  &  T.  R.  Co.  v.  May,  194 
U.  S.  267,  269,  48  L.  ed.  971,  972,  24  Sup. 
Ct.  Rep.  638;  Bacon  v.  Walker,  204  U.  S. 
311,  317,  51  L.  ed.  499,  002,  27  Sup.  Ct. 
Rep.  289;  Ozan  Lumber  Co.  v.  Union  Coun- 
ty Nat.  Bank,  207  U.  S.  251,  255,  257,  62 
L.  ed.  195-197,  28  Sup.  Ct.  Rep.  89;  Mc- 
Lean T.  Arkansas,  211  U.  S.  539,  548,  551, 
53  L.  ed.  315,  320,  321,  29  Sup.  Ct.  Rep. 
206;  Welch  v.  Swasey,  214  U.  S.  91,  107, 
53  L.  ed.  923,  930,  29  Sup.  Ct.  Rep.  567; 
Southwestern  Oil  Co.  v.  Texas,  217  U.  S. 
114,  126,  54  L.  ed.  688,  694,  30  Sup.  Ct.  Rep. 
496;  Watson  v.  Maryland,  218  U.  S.  174, 
179,  54  L.  ed.  988,  990,  30  Sup.  Ct.  Rep. 
644;  Lindsley  v.  Natural  Carbonic  Gas  Co. 
220  U.  S.  61,  78,  55  L.  ed.  369,  377,  31  Sup. 
Ct.  Rep.  337,  Ann.  Cas.  1912C,  160;  Bar- 
rett V.  Indiana,  229  U.  S.  26,  57  L.  ed.  1050, 
33  Sup.  Ct.  Rep.  692;  Tanner  v.  Little,  240 
U.  S.  369,  60  L.  ed.  691,  36  Sup.  Ct.  Rep. 
379. 

Although  the  court  may  differ  with  the 
legislative  power  as  to  the  wisdom,  policy, 
or  expediency  of  legislation,  it  will  not  in- 
terfere unless  the  legislative  action  be  pal- 
pably arbitrary  and  unreasonable. 

Otis  V.  Parker,  387  U.  S.  606,  609,  47 
L.  ed.  323,  327,  ^3  Sup.  Ct.  Rep.  168;  Atkin 
V.  Kansas,  191  U.  S.  207,  223,  48  L.  ed.  148, 
L.R.A.1917F. 


158,  24  Sup.  Ct.  Rq).  124;  Missouri,  K. 
&  T.  R.  Co.  V.  May,  194  U.  S.  267,  269,  48 
L.  ed.  971,  972,  24  Sup.  Ct.  Rep.  638;  Jacob- 
son  V.  Massachusetts,  197  U.  S.  11,  49  L. 
ed,  643,  25  Sup.  Ct.  Rep.  291,  3  Ann.  Cas. 
520;  McLean  v.  Arkansas,  211  U.  S.  539, 
53  L.  ed.  315,  29  Sup.  Ct.  Rep.  206;  Schmid- 
inger  v.  Chicago,  226  U.  S.  578,  57  L.  ed. 
364,  33  Sup.  Ct.  Rep.  182,  Ann.  Cas.  1914B, 
284;  Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  293,  42  L.  ed.  1037,  1042, 
18  Sup.  Ct.  Rep.  694;  Quong  Wing  v. 
Kirkendall,  223  U.  S.  59,  62,  56  L.  ed. 
350,  351,  32  Sup.  Ct.  Rep.  192;  Metropolis 
Theatre  Co.  v.  Chicago,  228  U.  S.  61,  57 
L.  ed.  730,  33  Sup.  Ct.  Rep.  441;  Patsone 
V.  Pennsylvania,  232  U.  S.  138,  144,  58  L. 
cd.  539,  543,  34  Sup.  Ct  Rep.  281. 

Persons  deficient  in  education,  who  are 
compelled  to  depend  upon  their  daily  or 
monthly  wages  for  the  support  of  themselves 
and  families,  are,  by  virtue  of  their  neces- 
sities, easy  victims  of  fraud  and  extortion, 
and  hence  proper  subjects  for  legislative 
protection. 

Patterson  v.  The  Eudora,  190  U.  S.  169, 
47  L.  ed.  1002,  23  Sup.  Ct  Rep.  821;  Knox- 
ville  Iron  Co.  v.  Harbison,  183  U.  S.  13, 
46  L.  ed.  55,  22  Sup.  Ct.  Rep.  1;  Keokee 
Consol.  Coke  Co.  v.  Taylor,  234  U.  S.  224, 
58  L.  ed.  1288,  34  Sup.  Ct.  Rep.  856;  Muller 
V.  Oregon,  208  U.  S.  412,  52  L.  ed.  651,  28 
Sup.  Ct.  Rep.  324,  13  Ann.  Cas.  957;  Riley 
V.  Massachusetts,  232  U.  S.  671,  58  L.  ed. 
788,  34  Sup.  Ct  Rep.  469;  Hawley  v.  Walk- 
er, 232  U.  S.  718,  68  L.  ed.  813,  34  Sup. 
Ct.  Rep.  479;  Miller  v.  Wilson,  236  U.  S. 
373,  69  L.  ed.  628,  L.R.A.1916F,  829,  35 
Sup.  Ct.  Rep.  342;  Bosley  v.  McLaughlin, 
236  U.  S.  385,  59  L.  ed.  632,  36  Sup.  Ct. 
Hep.  345;  McLean  v.  Arkansas,  211  U.  S. 
539,  53  L.  ed.  315,  29  Sup.  Ct  Rep.  206; 
Rail  &  River  Coal  Co,  v.  Yaple,  236  U.  S. 
338,  59  L.  ed.  607,  35  Sup.  Ct  Rep.  $69; 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383;  Erie  R.  Co.  v. 
Williams,  233  U.  S.  685,  58  L.  ed.  1165,  51 
L.R.A.(N.S.)  1097,  34  Sup.  Ct  Rep.  761; 
Mutual  Loan  Co.  v.  Martell,  222  U.  S,  226, 
56  L.  ed.  175,  32  Sup.  Ct.  Rep.  74,  Ann. 
Cas.  1913B,  529;  Chicago,  B.  &  Q.  R.  Co. 
V.  McGuire,  219  U.  S.  549,  66  L.  ed.  328, 
31  Sup.  Ct  Rep.  259;  Brasee  v.  Michigan, 
241  U.  8.  840,  60  L.  ed.  1034,  36  Sup.  Ct. 
Rep.  661;  Lehcm  y.  Atlanta,  242  U.  S.  63, 
61  L.  ed.  146,  37  Sup.  Ct.  Rep.  71 ;  Rast  v. 
Van  Deman  &,  L.  Co.  240  U.  S.  342-368, 
60  L.  ed.  679-691,  L.R.AJL917A,  421,  36 
Sup.  Ct  Rep.  370,  Ann.  Cas.  1917B,  466. 

The  employment  agency  business  as  now 
conducted  commonly  results  in  fraud,  im- 
position, and  extortion. 
*    People  V.  Brazee,  183  Mich.  259,  L.R.A. 
1916E,   1146,    149   N.   W.  1063,  241   U,   S. 
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340,  60  L.  ed.  1034,  36  Sup.  Ct.  Rep.  561; 
Price  V.  People,  193  III.  114,  55  L.R.A.  688, 
86  Am.  St.  Rep.  306,  61  N.  E.  844;  Wil- 
liams V.  Fears,  170  U.  S.  270,  45  L.  ed.  186, 
21  Sup.  Gt.  Rep.  128;  People  ex  rel.  Arm- 
strong V.  Warden,  183  N.  Y.  223,  2  L.R.A. 
(X.S.)  859,  76  N".  E.  11,  5  Ann.  Gas.  325; 
Moore  V.  Minneapolis,  43  Minn.  418,  45  N. 
W.  719. 

If  a  business  as  ordinarily  carried  on  is 
inimical  to  the  public  welfare,  then  that 
business  may  be  prohibited,  and  this  with- 
out regard  to  whether  a  detriment  arises 
from  the  inherent  character  of  the  business 
or  from  the  general  practices  commonly  fol- 
lowed in  its  conduct. 

Booth  V.  Illinois,  184  U.  S.  425,  46  L. 
ed.  623,  22  Sup.  Ct.  Rep.  425;  Otis  v.  Par- 
ker, 187  U.  S.  606,  47  L.  ed.  323,  23  Sup. 
Ct.  Rep.  168;  Schneider  v.  Turner,  130  111. 
28,  6  L.R.A.  164,  22  N.  E.  497;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  32  L.  ed.  253, 
8  Sup.  Ct.  Rep.  992,  1257;  Noble  State 
Bank  v.  Haskell,  219  U.  S.  104,  55  L.  ed. 
112,  32  L.R.A.(N.S.)  1062,  31  Sup.  Ct. 
Rep.  186,  Ann.  Gas.  1912A,  487;  State  ex 
TeL  Goodsill  v.  Woodraansee,  1  N.  D.  246, 
11  L.R.A.  420,  46  N.  W.  970;  Purity  Ex- 
tract  &  Tonic  Co.  v.  Lynch,  226  TJ.  S.  192, 
57  L.  ed.  184,  33  Sup.  Ct.  Rep.  44;  Merrick 
V.  Halsey  &  Co.  242  U.  S.  568,  61  L.  ed. 
498,  37  Sup.  Ct.  Rop.  227;  Rast  v.  Van 
Deman  &  L.  Co.  240  IT.  S.  342,  60  L.  ed. 
679,  L.R.A.1917A,  421,  36  Sup.  a.  Rep.  370, 
Ann.  Gas.  1917B,  455. 

This  act  is  not  discriminatory. 

Magoun  v.  Illinois  Trudt  &  Sav.  Bank> 
170  U.  S.  283-293,  42  L.  ed.  1037-1042,  18 
Sup.  Ct.  Rep.  594;  Quong  Wing  v.  Kirken- 
dall,  223  U.  S.  59-62,  56  L.  ed,  350,  351, 
32  Sup.  Gt.  Rep.  192;  Mutual  Loan  Co.  v. 
Martell,  222  U.  S.  225,  56  L.  ed  175,  32 
Sup.  Ct.  Rep.  74,  Ann.  Gas.  1913B,  529; 
Lindsley  v.  Natural  Carbonic  Gas  Co.  220 
U.  S.  61,  56  L.  ed.  369,  31  Sup.  Ct.  Rep. 
337,  Ann.  Gas.  1912C,  160;  Barrett  v.  In- 
diana, 229  XJ.  S.  26,  57  L.  ed.  1050,  33  Sup. 
Ct.  Rep.  692;  Jeffrey  Mfg.  Co.  v.  Blagg, 
235  U.  S.  571,  69  L.  ed.  864,  35  Sup.  Ct. 
Rep.  167,  7  N.  C.  C.  A.  570;  Metropolis 
Theatre  Co.  v.  Chicago,  228  U.  S.  61,  57 
li.  ed.  730,  33  Sup.  Ct.  Rep.  441;  Tanner 
▼.  Little,  240  V.  S.  369-382,  60  L.  ed.  691- 
701,  36  Sup.  Gt.  Rep.  379;  Central  Lumber 
Co.  V.  South  Dakota,  226  U.  S.  157,  57  L. 
ed.  164,  33  Sup.  Ct.  Rep.  66;  Patsone  v. 
Pennsylvania,  232  U.  S.  138,  58  L.  ed.  539, 
M  Sup.  Ct.  Rep.  281;  Keokee  Consol.  Coke 
6o.  V.  Taylor,  234  U.  S.  224,  58  L.  ed.  1288, 
34  Sup.  Ct.  Rep.  866;  Williams  v.  Fears, 
179  U.  S.  270,  46  L.  ed.  186,  21  Sup.  Ct. 
Rep.  128;  Miller  v.  Wilson,  236  U.  S.  373, 
59  L.  ed.  628,  L.R.A.1915F,  829,  35  Sup. 
Ct.  Rep.  342;  Carroll  v.  Greenwich  Ins.  Co. 
L.R.A.1917F. 


199  U.  S.  401,  60  L.  ed.  246,  26  Sup.  Ct. 
Rep.  66;  International  Harvester  Co.  v. 
Missouri,  234  U.  S.  199,  68  L.  ed.  1276,  62 
L.R.A.(X.S.)   525,  34  Sup.  Ct.  Rep.  859. 

This  act  does  not  impair  the  obligation 
of  any  contract. 

Stone  V.  Mississippi,  101  U.  S.  814,  25  L. 
ed.  1079;  Lottery  Case  (Champion  v.  Ames; 
188  U.  S.  356,  47  L.  ed.  501,  23  Sup.  Ct. 
Rep.  321,  13  Am.  Grim.  Rep.  561;  Douglas 
V.  Kentucky,  168  U.  S.  488,  42  L.  ed.  563, 
18  Sup.  Ct.  Rep.  199;  Boston  Beer  Co.  v. 
Massachusetts,  97  XJ.  8.  25,  24  L.  ed.  989; 
Northwestern  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  650,  24  L.  ed,  1036, 

Mr.  Justice  McRcynolds  delivered  the 
opinion  of  the  court: 

Initiative  Measure  Number  8, — ^popularly 
known  as  "the  Employment  Agency  Law," — 
having  been  submitted  to  the  people  of 
Washington  at  the  general  election,  re- 
ceived a  majority  vote  and  was  thereafter 
declared  a  law,  effective  December  3,  1014, 
as  provided  by  the  state  Constitution. 
Wash.  Laws  1915,  chap.  1.    It  follows: 

"Be  it  enacted  by  the  people  of  the  state 
of  Washington: 

"Section  1.  The  welfare  of  the  state  of 
Washington  depends  on  the  welfare  of  its 
workers  and  demands  that  they  be  pro- 
tected from  conditions  that  result  in  their 
being  liable  to  imposition  and  extortion. 

"The  state  of  Washington  therefore  exer- 
cising herein  its  police  and  sovereign  power 
declares  that  the  system  of  collecting  fees 
from  the  workers  for  furnishing  them  with 
employment,  or  with  information  leading 
thereto,  results  frequently  in  their  becoming 
the  victims  of  imposition  and  extortion  and 
is  therefore  detrimental  to  the  welfare  of 
the  state. 

"Section  2.  It  shall  be  unlawful  for  any 
employment  agent,  his  representative,  or 
any  other  person"  to  demand  or  receive  either 
directly  or  indirectly  from  any  person  seek- 
ing employment,  or  from  any  person  on  his 
or  her  behalf,  anv  remuneration  or  fee  what- 
soever  for  furnishing  him  or  her  with  em- 
ployment or  with  information  leading 
thereto. 

"Section  8.  For  each  and  every  violation 
of  any  of  the  provisions  of  this  act  the 
penalty  shall  be  a  fine  or  [of]  not  more 
than  $100  and  imprisonment  for  not  more 
than  thirty  days." 

In  Huntsworth  v.  Tanner,  87  Wash.  670, 
152  Pac.  523,  the  supreme  court  held  school- 
teachers were  not  "workers**  within  the 
quoted  measure,  and  that  it  did  not  apply 
to  one  conducting  an  agency  patronized 
only  by  such  teachers  and  their  employers. 
And  in  State  v.  Rossman,  93  Wash.  530, 
L.R.A.1917B,  1276,  161  Pac.  349,  the  same 
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court  declared  it  did  not  in  fact  prohibit 
employment  agencies,  since  they  might 
charge  fees  against  persons  wishing  to  hire 
laborers;  that  it  was  a  valid  exercise  of 
state  power;  that  a  stenographer  and  book- 
keeper is  a  "worker;"  and  that  one  who 
charged  him  a  fee  for  furnishing  informa- 
tion leading  to  employment  violated  the 
law. 

As  members  of  copartnership  and  under 
municipal  licenses,  during  the  year  1014 
and  before,  appellants,  were  carrying  on  in 
the  city  of  Spokane  well-established  agen- 
cies for  securing  employment  for  patrons 
who  paid  fees  therefpr.  November  25,  1914, 
in  the  United  States  district  court,  they 
filed  their  original  bill  against  W.  V.  Tan- 
ner, attorney  general  of  the  state,  and 
George  H.  Crandall,  prosecuting  attorney 
for  Spokane  county,  asking  that  Initiative 
Measure  Number  8  be  declared  void  because 
in  conflict  with  the  14th  Amendment,  Fed- 
eral Constitution,  and  that  the  defendants 
be  perpetually  enjoined  from  undertaking 
to  enforce  it.  On  the  same  day  they  pre- 
sented a  motion  for  preliminary  injunction, 
supported  by  affidavits  which  were  subse- 
quently met  by  countervailing  ones.  Ap- 
pellees thereafter  entered  motions  to  dis- 
miss the  original  bill  because  (1)  "said  bill 
of  complaint  does  not  state  facts  sufficient 
to  warrant  this  court  in  granting  any  re- 
lief to  the  plaintiffs;  (2)  that  plaintiffs 
have  a  plain,  speedy,  and  adequate  remedy 
at  law;  (3)  this  court  has  no  jurisdiction 
over  the  persons  of  these  defendants  or 
either  of  them,  or  the  subject-matter  of  this 
action."  A  temporary  injunction  was  de- 
nied. The  motions  to  dismiss  were  sus- 
tained and  a  final  decree  to  that  effect  fol- 
lowed. 

Considering  the  doctrine  affirmed  in 
Truax  v.  Raich,  231>  U.  S.  33.  60  L.  ed.  131, 
L.R.A.1916D,  546,  36  Sup.  Ct.  Rep.  7,  and 
cases  there  cited,  the  record  presents  no 
serious  question  in  respect  of  jurisdiction. 

The  bill  alleges  "that  the  employment 
business  consista  in  securing  places  for  per- 
sons desiring  to  work,"  and  unless  permit- 
ted to  collect  fees  from  those  asking  assist- 
ance to  such  end  the  business  conducted  by 
appellants  cannot  succeed  and  must  be 
abandoned.  We  think  this  conclusion  is 
obviously  true.  As  paid  agents  their  duty 
is  to  find  places  for  their  principals.  To 
act  in  behalf  of  those  seeking  workers  is 
another  and  different  service,  although,  of 
course,  the  same  individual  may  be  engaged 
in  both.  Appellants'  occupation  as  agent 
for  workers  cannot  exist  unless  the  latter ! 
pay  for  what  they  receive.  To  say  it  is 
not  prohibited  because  fees  may  be  collected 
for  something  done  in  behalf  of  other  prin- 
cipals is  not  good  reasoning.  The  statute 
L.R.A.1917F. 


is  one  of  prohibition,  not  regulation.  "You 
take  my  house  when  you  do  take  the  prop 
that  doth  sustain  my  house;  you  take  my 
life  when  you  do  take  the  means  whereby 
I  live." 

We  have  held  employment  agencies  are 
subject  to  police  regulation  and  control. 
"The  general  nature  of  the  business  is  sucb 
that,  imlesB  regulated,  many  persons  may 
be  exposed  to  misfortunes  against  whicli 
the  legislature  can  properly  protect  them.'' 
Brazee  v.  Michigan,  241  U.  S.  340,  343,  60 
L.  ed.  1034,  1036,  36  Sup.  Ct.  Rep.  561.  But 
we  think  it  plain  that  there  is  nothing  in- 
herently immoral  or  dangerous  to  public 
welfare  in  acting  as  paid  representative  of 
another  to  find  a  position  in  which  hfi  can 
earn  an  honest  living.  On  the  contrary, 
such  service  is  useful,  commendable,  and  lu 
great  demand.  In  Spokane  v.  Macho,  51 
Wash.  322,  324,  21  L.R.A.(N.S.)  263,  130 
Am.  St.  Rep.  1100,  08  Pac  755,  the  supreme 
court  of  Washington  said:  "It  cannot  be 
denied  that  the  business  of  the  employment 
agent  is  a  legitimate  business;  as  much  so 
as  is  that  of  the  banker,  broker,  or  mer- 
chant; and  under  the  methods  prevailing 
in  the  modern  business  world  it  may  be 
said  to  be  a  necessary  adjunct  in  the  prose- 
cution of  business  enterprises."  Concern- 
ing the  same  subject.  Ex  parte  Dickey,  144 
Cal.  234,  236,  66  L.R.A.  928,  103  Am.  St. 
Rep.  82,  77  Pac.  924,  1  Ann.  Cas,  428,  the 
supreme  court  of  California  said:  "The 
business  in  which  this  defendant  is  engaged 
is  not  only  innocent  and  innocuous,  but  is 
highly  beneficial,  as  tending  the  more  quick- 
ly to  secure  labor  for  the  unemployed. 
There  is  nothing  in  the  nature  of  the  busi- 
ness, therefore,  that  in  any  way  threatens 
or  endangers  the  public  health,  safety,  or 
morals.^  And  this  conclusion  is  fortified 
by  the  action  of  many  states  in  establish- 
ing free  employment  agencies  charged  with 
the  duty  to  find  occupation  for  workers. 

It  is  alleged  "tliat  plaintiffs  have  fur- 
nished positions  for  approximately  ninety 
thousand  persons  during  the  last  year,  and 
have  received  applicatiooa  for  employment 
from  at  least  two  hundred  thousand  labor- 
ers, for  whom  they  hava  been  unable  to 
furnish  employment.  .  .  .  That  such 
agencies  have  been  established  and  oonduct* 
ed  for  so  long  a  time  that  they  are  now 
one  of  the  necessary  means  whereby  persons 
seeking  employment  are  able  to  secure  the 
same."  A  suggestion  in  behalf  of  the  state, 
that  while  a  pursuit  of  this  kind  "may  be 
beneficial  to  some  particular  individuala  or 
in  specific  cases,  economically  it  is  certain- 
ly nonuseful.  if  not  vicious,  beoAuse  it  com- 
pels the  needy  and  unfortunate  to  pay  for 
that  which  they  are  entitled  to  without  fee 
or  price,  that  is,  the  right  to  work,"  while 
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possibly  indicative  of  the  purpose  held  by 
those  who  originated  the  legislation,  in  rea- 
son, gives  it  no  support. 

Because  abuses  may,  and  probably  do, 
grow  up  in  connection  with  this  business, 
is  adequate  reason  for  hedging  it  about  by 
proper  regulations.  But  this  is  not  enough 
to  justify  destruction  of  one's  right  to  fol- 
low a  distinctly  useful  calling  in  an  up- 
right way.  Certainly  there  is  no  profession, 
possibly  ^no  business,  which  does  not  offer 
peculiar  opportunities  for  reprehensible 
practices;  and  as  to  every  one  of  them,  no 
doubt,  some  can  be  found  quite  ready  earn- 
estly to  maintain  that  its  suppression  would 
be  in  the  public  interest.  Skilfully  directed 
agitation  might  also  bring  about  apparent 
condemnation  of  any  one  of  them  by  the 
public.  Happily  for  all,  the  fundamental 
guaranties  of  the  Constitution  cannot  be 
freely  submerged  if  and  whenever  some  os- 
tensible justification  is  advanced  and  the 
police  power  invoked. 

The  general  principles  by  which  the  va- 
lidity of  the  challenged  measure  must  be 
determined  have  been  expressed  many  times 
in  our  former  opinions.  It  will  suffice  to 
quote  from  a  few. 

In  Allgeyer  v.  Louisiana,  165  U.  S.  578, 
589,  41  L.  ed.  832,  835,  17  Sup.  Ct.  Rep. 
427,  we  held  invalid  a  statute  of  Louisiana 
which  undertook  to  prohibit  a  citizen  from 
contracting  outside  the  state  for  insurance 
on  his  property  lying  therein  because  it 
violated  the  liberty  guaranteed  to  him  by 
the  14th  Amendment.  "The  liberty  men- 
tioned in  that  Amendment  means  not  only 
the  right  of  the  citizen  to  be  free  from  the 
mere  physical  restraint  of  hia  person,  as  by 
incarceration,  but  the  term  is  deemed  to 
embrace  the  right  of  the  citizen  to  be  free 
in  the  enjoyment  of  all  his  faculties;  to  be 
free  to  use  them  in  all  lawful  ways;  to  live 
and  work  where  he  will;  to  earn  his  liveli- 
hood by  any  lawful  calling;  to  pursue  any 
livelihood  or  aVocation,  and  for  that  pur- 
pose to  enter  into  all  contracts  which  may 
be  proper,  necessary,  and  essential  to  his 
carrying  cot  to  a  successful  conclusion  the 
purposes  above  mentioned.'' 

"If,  looking  at  all  the  clrcumstavoes  that 
attend,  or  which  may  ordinarily  attend,  the 
pursciit  of  a  particular  calling,  the  state 
thinks  that  certain  admitted  evils  cannot  be 
successfully  reached  unless  that  calling  be 
actually  prohibited,  the  courts  cannot  in- 
terfere, unless^  looking  through  mere  forms 
and  at  the  substance  of  the  matter,  they 
can  say  that  the  statute  enacted  professedly 
to  protect  the  public  morals  has  no  real  or 
substantial  relation  to  that  object,  but  is 
a  clear,  unmistakable  infringement  of  rights 
secured  by  tha  fundamental  law.*'  Booth 
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V.  Illinois,   184  U.  S.   425,  429,  46  L.  ed. 
623,  626,  22  Sup.  Ct.  Rep.  425. 

"It  is  also  true  that  the  police  power  of 
the  state  is  not  unlimited,  and  is  subject 
to  judicial  review,  and  when  exerted  in  an 
arbitrary  or  oppressive  manner  such  laws 
may  be  annulled  as  violative  of  rights  pro- 
tected by  the  Constitution,  While  the 
courts  can  set  aside  legislative  enactments 
upon  this  ground,  the  principles  upon  which 
such  interference  is  warranted  are  as  well 
settled  as  is  the  right  of  judicial  interfer- 
ence itself.  The  l^islature,  being  familiar 
with  local  conditions,  is,  primarily,  the 
judge  of  the  necessity  of  such  enactments. 
Ihe  mere  fact  that  a  court  may  differ  with 
the  legislature  in  its  views  of  public  policy, 
or  that  judges  may  hold  views  inconsistent 
with  the  propriety  of  the  legislation  in 
question,  affords  no  ground  for  judicial  in- 
terference, unless  the  act  in  question  is  un- 
mistakably and  palpably  in  excess  of  legis- 
lative power.  ...  If  there  existed  a 
condition  of  affairs  concerning  which  the 
legislature  of  the  state,  exercising  its  con- 
ceded right  to  enact  laws  for  the  protection 
of  the  health,  safety,  or  welfare  of  the 
people,  might  pass  the  law,  it  must  be  sus- 
tained; if  such  action  was  arbitrary  inter- 
ference with  the  right  to  contract  or  carry 
on  business,  and  having  no  just  relation  to 
the  protection  of  the  public  within  the 
^cope  of  legislative  power,  the  act  must 
fail."  McLean  v.  Arkansas,  211  U.  S.  539, 
547,  548,  53  L.  ed.  315,  319,  320,  29  Sup 
Ct.  Rep.  206. 

"The  14th  Amendment  protects  the  citi- 
lens  in  his  right  to  engage  in  any  lawful 
business,  but  it  does  not  prevent  legislation 
intended  to  regulate  useful  occupations 
which,  because  of  their  nature  or  location, 
may  prove  injurious  or  offensive  to  the  pub- 
lic. Neither  does  it  prevent  a  municipality 
from  prohibiting  any  business  which  is  in- 
herently vicious  and  harmful.  But,  between 
the  useful  business  which  may  be  regulated 
and  the  vicious  business  which  can  be  pro^ 
hibited  lie  many  nonuseful  occupations 
which  may,  or  may  not  be  harmful  to  the 
public,  according  to  local  conditions,  or 
the  manner  in  which  they  are  conducted." 
Murphy  v.  California,  225  U.  S.  623,  628, 
56  L.  ed.  1229,  1232,  41  L.R.A.(N.S.)  153, 
32  Sup.  Ct.  Rep.  697. 

We  are  of  opinion  that  Initiative  Measure 
Number  8,  as  constructed  by  the  supreme 
court  of  Washington,  is  arbitrary  and  op- 
pressive, and  that  it  unduly  restricts  the 
liberty  of  appellants,  guaranteed  by  the 
14th  Amendment,  to  engage  in  a  useful  busi- 
ness. It  may  not  therefore  be  enforced 
against  them. 

The  judgment  of  the  court  below  H  re- 
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versed  and  the  cause  remanded  for  further  i 
proceedings  in  conformity  with  this  opinion. 

Mr.  Justice  McKenna  dissents  upon  the 
ground  that,  under  the  decisions  of  this 
court, — some  of  them  so  late  as  to  require 
no  citation  or  review, — the  law  in  question 
is  a  valid  exercise  of  the  police  power  of 
the  state,  directed  against  a  demonstrated 
evil. 

Mr.  Justice  Brandels*  dissenting: 

To  declare  the  statute  of  a  state,  enacted 
in  the  exercise  of  the  police  power,  invalid 
under  the  14th  Amendment,  is  a  matter  of 
such  seriousness  that  I  state  the  reasons 
for  my  dissent  from  the  opinion  of  the 
court. 

The  statute  6f  the  state  of  Washington, 
commonly  known  as  the  ^'Abolishing  Em- 
ployment Offices  Measure,"  was  proposed  by 
Initiative  Petition  No.  8,  filed  July  3,  1914, 
an^was  adopted  November  3,  1014,  at  the 
general  election;  162,054  votes  being  cast 
for  the  measure  and  144,544  against  it.  In 
terms  the  act  merely  prohibits  the  taking 
of  fees  from  those  seeking  employment.  * 

Plaintiifs,  who  are  proprietors  of  private 
employment  agencies  in  the  city  of  Spokane, 
assert  that  this  statute,  if  enforced,  would 
compel  them  to  discontinue  business  and 
would  thus,  in  violation  of  the  14th  Amend- 
ment, deprive  them  of  their  liberty  and 
property  without  due  process  of  law.  The 
act  leaves  the  plaintiffs  free  to  collect  fees 
from  employers ;  and  it  appears  that  private 


employment  offices  thus  restricted  are  still 
carrying  on  business. '  But  even  if  it 
should  prove,  as  plaintiffs  allege,  that  their 
business  could  not  live  without  collecting 
fees  from  employees,  that  fact  would  not 
nccesHarily  render  the  act  invalid.  Private 
employment  agencies  are  a  business  properly 
subject  to  police  regulation  and  control. 
Brazee  v.  Michigan,  241  U.  S.  340,  60  L. 
ed.  1034,  36  Sup.  Ct.  Rep.  561.  And  this 
court  has  made  it  clear  that  a  statute  en- 
acted to  promote  health,  safety,  morals,  or 
the  public  welfare  may  be  valid,  although 
it  will  compel  discontinuance  of  existing 
businesses  in  whole  or  in  part.  Statutes 
prohibiting  the  manufacture  and  sale  of  li- 
quor present  the  most  familiar  example  of 
such  a  prohibition.  But  where,  as  here,  no 
question  of  interstate  commerce  is  involved, 
this  court  has  sustained  also  statutes  or 
municipal  ordinances  which  compelled  dis- 
continuance of  such  business  as  (a)  of 
manufacturing  and  selling  oleomargarin 
(Powell  V.  Pennsylvania,  127  U.  S.  678,  32 
L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257); 
(b)  of  selling  cigarettes  (Austin  v.  Tennes- 
see, 179  U.  S.  343,  45  L.  ed.  224,  21  Sup.  Ct. 
Rep.  132) ;  (c)  of  selling  futures  in  grain 
or  other  commodities  (Booth  v.  Illinois, 
184  U.  S.  425,  46  L.  ed.  623,  22  Sup.  Ct. 
Rep.  425);  (d)  of  selling  stocks  on  margin 
(Otis  V.  Parker,  187  U.  S.  606,  47  L.  ed. 
323,  23  Sup.  Ct.  Rep.  168);  (e)  of  keeping 
billiard  halls  (Murphy  v.  California,  225 
TJ.  S.  623,  56  L.  ed.  1229,  41  L.R«A.(N.S.) 
153,  32  Sup.  Ct.  Rep.  697)  ;    (f)   of  selling 


1  "An  Act  to  Prohibit  the  Collection  of  Fees 
for  the  Securing  of  £mplo3mient,  or  Fur- 
nishing Information  Leading  Thereto,  and 
Fixing  a  Penalty  for  Violation  Thereof. 
"Be  it  enacted  bj^  the  people  of  the  state 
of  Washington: 

"Section  1.  The  welfare  of  the  state  of 
Washington  depends  on  the  welfare  of  its 
workers  and  demands  that  they  be  protected 
from  conditions  that  result  in  their  being 
liable  to  imposition  and  extortion. 

"The  state  of  Washington  therefore  exer- 
cising herein  police  and  sovereign  power 
declares  that  the  system  of  collecting  fees 
from  the  workers  for  furnishing  them  with 
employment,  or  with  information  leading 
thereto,  recnilts  frequently  in  their  becom- 
ing the  victims  of  imposition  and  extortion 
and  is  therefore  detrimental  to  the  welfare 
of  the  state. 

"Section  2.  It  shall  be  unlawful  for  any 
employment  agent,  his  representative,  or 
any  other  person  to  demand  or  receive  either 
directly  or  indirectly  from  any  person  seek- 
ing employment,  or  from  any  person  in  his 
or  her  behalf,  any  remuneration  or  fee 
whatsoever  for  furnishing  him  or  her  with 
employment  or  with  information  leading 
thereto. 

"Section  3.  For  each  and  every  violation 
of  any  of  the  provisions  of  this  act  the  pen- 
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alty  shall  be  a  fine  or  [ofl  not  more  than 
$100  and  imprisonment  for  not  more  than 
thirty  days." 

The  supreme  court  of  Washington  has 
twice  passed  upon  the  scope  of  the  act; 
holding  in  Huntsworth  v.  Tanner,  87  Wash. 
670,  152  Pac.  523,  that  it  is  not  applicable 
to  teachers,  and  in  State  v.  Rossman,  93 
Wash.  630,  L.R.A.1917B,  1276,  Ml  Pac.  349, 
that  it  is  applicable  to  stenographerB  and 
bookkeepers. 

s  See  Report  of  the  State  of  Washington 
Bureau  of  Labor  (1915,  1916),  up.  120,  12L 

"The  free  agencies,  we  are  pleased  to  be 
able  to  say,  are  growing  in  popularity,  and 
while  they  do  not  advertise  their  business 
with  the  same  thrift  that  the  other  fellows 
did,  they  are  coming  into  general  aervice. 
There  are  three  services  of  this  kind:  The 
private  agency  that  receives  all  compensa- 
tion from  employers,  either  by  the  month, 
year,  or  per  the  service  rendered;  the  Fed- 
eral agency,  and  the  municipal  agency; 
these  latter  two  have  offices  in  the  larger 
places  and  are  doing  good  work  and  the 
service  is  free  to  both  employee  and  the  em- 
ployer. In  the  smaller  cities  and  towns  the 
Federal  is  the  prevailing  agency  and  the 
postmaster  of  the  place  is  usually  the  local 
representative." 
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trading  stamps  (Bast  ▼.  Van  Deman  &  L. 
Co.  240  U.  S.  342,  368,  60  L.  ed.  679,  691, 
L.R.A.1917A,  421,  36  Sup.  Ct.  Rep.  370). 

These  cases  show  that  the  scope  of  the 
police  power  is  not  limited  to  regulation  as 
distinguished  from  prohibition.  Thej  show 
also  that  the  power  of  the  state  exists 
equally,  whether  the  end  sought  to  be  at- 
tained is  the  promotion  of  health,  safety,  or 
morals,  or  is  the  prevention  of  fraud  or  the 
prevention  of  general  demoralization.  "If 
the  state  thinks  that  an  admitted  evil  can- 
not be  prevented  except  by  prohibiting  a 
calling  or  transaction  not  in  itself  neces- 
sarily objectionable,  the  courts  cannot  inter- 
fere unless  in  looking  at  the  substance  of 
the  matter,  they  can  see  that  it  'is  a  clear, 
unmistakable  infringement  of  rights  secured 
by  the  fundamental  law.* "  Otis  v.  Parker, 
187  U.  S.  606,  609,  47  L.  ed.  323,  327,  23 
Sup.  Ct.  Rep.  168;  Booth  v.  Illinois,  184  U. 
S.  425,  429,  46  L.  ed.  623,  626,  22  Sup.  Ct. 
Rep.  425.  Or,  as  it  is  so  frequently  ex- 
pressed, the  action  of  the  legislature  is 
final,  unless  the  measure  adopted  appears 
clearly  to  be  arbitrary  or  unreasonable,  or 
to  have  no  real  or  substantial  relation  to 
the  object  sought  to  be  attained.  Whether 
a  measure  relating  to  the  public  welfare  is 
arbitrary  or  unreasonable,  whether  it  has 
no  substantial  relation  to  the  end  proposed, 
is  obviously  not  to  be  determined  by  as- 
sumptions or  by  a  priori  reasoning.  The 
judgment  should  be  based  upon  a  considera- 
tion of  relevant  facts,  actual  or  possible — 
£x  facto  jus  oritur.  That  ancient  rule 
must  prevail  in  order  that  we  may  have  a 
system  of  living  law. 

It  is  necessary  to  inquire,  therefore: 
What  was  the  evil  which  the  people  of 
Washington  sought  to  correct?  Why  was 
the  particular  remedy  embodied  in  the  stat- 
ute adopted?  And,  incidentally,  what  has 
been  the  experience,  if  any,  of  other  states 
or  countries  in  this  connection?  But  these 
inquiries  are  entered  upon,  not  for  the 
purpose  of  determining  whether  the  remedy 
adopted  was  wise,  or  even  for  the  purpose 
of  determining  wliat  the  facts  actually  were. 
The  decision  of  such  questions  lies  with 
the  legislative  branch  of  the  government. 
Powell  V.  Pennsylvania,  127  U.  S.  678,  685, 
32  L.  ed.  253,  256,  8  Sup.  Ct.  Rep.  992,  1257. 
The  sole  purpose  of  the  inquiries  is  to  enable 
this  court  to  decide  whether,  in  view  of  the 
facts,  actual  or  possible,  the  action  of  the 
state  of  Washington  was  so  clearly  arbi- 
trary or  so  unreasonable  that  it  could  not 
be  taken  "by  a  free  government  without  a 
Tiolntion  of  fundamental  rights."  See  Mc- 
Cray  v.  United  States,  195  U.  S.  27,  64,  49 
L.  ed.  78,  99,  24  Sup.  Ct.  Rep.  769,  1  Ann. 
Cas.  561. 
I-.R.A.1017F. 


1.  The  evils. » 

The  evils  with  which  the  people  of  Wash- 
ington were  confronted  arose  partly  from 
the  abuses  incident  to  the  system  of  private 
employment  agencies  and  partly  from  its 
inadequacy. 

(a)   The  abuses. 

These  are  summarised  in  a  report  pub- 
lished by  the  United  States  Bureau  of  Labor 
in  October,  1912,4  thus: 

'Private  employment  agencies,  which 
charge  a  fee  for  their  services,  are  found 
in  every  city  of  any  size  in  the  United 
States.  The  nature  of  their  business  is 
such  as  to  make  possible  most  iniquitous 
practices.  Their  patrons  are  frequently  men 
and  women  with  only  a  dollar  or  two,  which 
they  are  eager  to  give  up  for  the  oppor- 
tunity of  earning  more.  They  are  often  of 
small  intelligence  and  easily  duped.  Stories 
of  how  these  agencies  have  swindled  and 
defrauded  those  who  sought  employment 
through  them  are  heard  universally.  Some 
of  the  more  common  of  the  fraudulent  meth- 
ods said  to  be  used  by  these  agencies  are 
the  following: 

*'l.  Charging  a  fee  and  failing  to  make 
any  effort  to  find  work  for  the  applicant. 

*'2.  Sending  .applicants  where  no  work 
exists. 

"3.  Sending  applicants  to«distant  points 
where  no  work  or  where  unsatisfactory  work 
exists,  but  whence  the  applicant  will  not 
return  on  account  of  the  expense  involved. 

"4.  Collusion  between  the  agent  and  em- 
ployer, whereby  the  applicant  is  given  a  few 
days'  work  and  then  discharged  to  make 
way  for  new  workmen,  the  agent  and  em- 
ployer dividing  the  fee. 

"6.  Charging  exorbitant  fees,  or  giving 
jobs  to  such  applicants  as  contribute  extra 
fees,  presents,  etc. 

"6.  Inducing  workers,  particularly  girls, 
who  have  been  placed,  to  leave,  pay  another 
fee,  and  get  a  'better  job.' 

"Other  evils  charged  against  employment 
agents  are  the  congregating  of  persons  for 

•  Tlie  evils  incident  to  private  employment 
agencies  first  arrested  public  attention  in 
America  about  1890.  During  the  fifteen 
years  preceding  the  enactment  of  the  Wash- 
ington law  there  were  repeated  investiga- 
tions, official  and  unofficial,  and  there  wa^ 
much  discussion  and  experimentation.  Set* 
Free  Public  Employment  Offices  in  the 
United  States;  U.  S.  Bureau  of  Labor,  Bul- 
letin No.  68,  p.  1;  Statistics  of  Unemploy- 
ment and  the  Work  of  Employment  Of- 
fices, U.  S.  Bureau  of  Labor  Bulletin  100, 
p.  5;  Subject  Index  of  the  U.  S.  Bureau  of 
Labor  Statistics,  Bulletin  No.  174,  pp.  85- 
87;  Munro,  Bibliography  of  Municipal  Gov- 
ernment, pp.  379-381. 

4  United  States  Bureau  of  Labor  Bulletin 
No.  109,  p.  36. 


1172 


UNITED  STATES  SUPREME  COURT. 


gambling  or  other  evil  practices,  collusion 
with  keepers  of  immoral  houses,  and  the 
sending  of  women  applicants  to  houses  of 
prostitution;  sometimes  employment  offices 
are  maintained  in  saloons,  with  the  result- 
ing evils." 

In  the  report  to  Congress  of  the  United 
States  Commission  on  Industrial  Relations, 
created  by  Act  of  August  23,  19^12  (chap. 
351,  37  Stat,  at  L.  415,  Comp.  Stat.  1916, 
§  8913),  which  gave  public  hearings  on  the 
subject  of  employment  offices  in  May,  1914, 
the  abuses  are  found  to  be  as  follows:* 

"23.  There  are  many  private  employment 
agents  who  try  to  conduct  their  business 
honestly,  but  they  are  the  exception  rather 
than  the  rule.  The  business  as  a  whole 
reeks  with  fraud,  extortion,  and  flagrant 
abuses  of  every  kind.  The  most  common 
evils  are  as  follows : 

"Fees  are  oft«n  charged  out  of  all  pro- 
portion to  the  service  rendered.  We  know 
of  cases  where  $5,  $9,  $10,  and  even  $16 
apiece  has  been  paid  for  jobs  at  common 
labor.  In  one  city  the  fees  paid  by  scrub- 
women 18  at  the  rate  of  $24  a  year  for  their 
poorly  paid  work.  Then  there  is  discrim- 
ination in  the  charges  made  for  the  same 
jobs.  Often,  too,  men  are  sent  a  long  dis- 
tance, made  to  pay  fees  and  transportation, 
only  to  find  that  no  one  at  that  place  or- 
dered men  frmn  the  employment  agent.  A 
most  pernicious  practice  is  the  collusion 
with  foremen  or  superintendents  by  which 
the  employment  agent  'splits  fees'  with 
them.  That  is,  the  foreman  agrees  to  hire 
men  of  a  certain  employment  agent  on  con- 
dition that  one  fourth  or  one  half  of  every 
fee  collected  from  men  whom  he  hires  be 
given  to  him.  This  leads  the  foreman  to 
discharge  men  constantly  in  order  to  have 
more  men  hired  through  the  agent  and  more 
fees  collected.  It  develops  the  'three-gang' 
method  66  universally  complained  of  by 
railroad  and  construction  laborers,  namely, 
one  gang  working,  another  coming  to  work 
from  the  employment  agent,  and  a  third 
going  back  to  the  city. 

"Finally,  there  is  the  most  frequent 
abuse, — ^misrepresentation  of  terms  and  con- 
dition of  employment.  Men  are  told  that 
they  will  get  more  wages  than  are  actually 
paid,  or  that  the  work  will  labt  longer  than 
it  actually  will,  or  that  there  is  a  boarding 
house  when  there  really  is  an  insanitary 
camp,  or  that  the  cost  of  transportation 
will  be  paid,  when  it  is  to  be  deducted  from 
the  wages.    They  are  not  told  of  other  de- 

B  Final  Report  and  Testimony  submitted 
to  Congress  by  the  Commission  on  Indus- 
trial Relations  created  by  the  Act  of  August 
23,  1912,.  64th  Congress,  1st  Session,  Doc. 
415,  vol.  1,  pp.  109-111.  See  also  vol.  2, 
pp.  1165-1440. 
L.R.A.1917F. 


ductions  that  will  be  made  from  wa^pes; 
they  are  not  informed  about  strikes  that 
may  be  on  at  the  places  to  which  they  are 
sent,  nor  about  other  important  facts  which 
they  ought  to  know.  These  misrepresenta- 
tions, it  must  be  said,  are  often  as  much 
the  fault  of  the  employer  as  of  the  labor 
agent.  Also  the  employer  will  place  hia 
call  for  help  with  several  agents,  and  each 
will  send  enough  to  fill  the  whole  order» 
causing  many  to  find  no  jobs.  Labor  agents 
and  laborers  alike  are  guilty  of  the  misuse 
of  free  transportation  furnished  by  employ- 
ers to  prospective  help.  And  it  is  true 
also  that  many  applicants  perpetrate  frauda 
on  the  labor  agents  themselves;  as,  for 
example,  causing  them  to  return  fees  when 
positions  actually  were  secured.  This  is 
the  result  of  the  general  feeling  that  the 
whole  system  of  paying  fees  for  jobs  is  un- 
just; and  if  they  must  pay  in  order  to  |^t 
work,  then  any  attempt  to  get  the  fee  back 
is  justifiable." 

(b)  The  inadequacy. 

But  the  evils  were  not  limited  to  what 
are  commonly  called  abuses — like  the  fraud 
and  extortion  described  above.  Even  the 
exemplary  private  offices  charging  fees  to 
workers  might  prove  harmful,  for  the  rea- 
son thus  stated  in  the  report  to  Congress 
of  the  United  States  Commission  on  In- 
dustrial relations,  cited  supra. 

"18.  .  .  .  Investigations  show,  however, 
that  instead  of  relieving  unemployment  and 
reducing  irregularity,  these  employment 
agencies  actually  serve  to  congest  the  labor 
market  and  to  increase  idleness  and  irregu- 
larity of  employment.  They  are  interested 
primarily  in  the  fees  they  can  earn,  and 
if  they  can  earn  more  by  bringing  workers 
to  an  already  overcrowded  city,  they  do  so. 
Again,  it  is  an  almost  universal  custom 
among  private  employment  agents  to  fill 
vacancies  by  putting  in  them  people  who 
are  working  at  other  places.  In  ^this  way 
new  vacancies  are  created  and  more  feei 
can  be  earned. 

"19.  They  also  fail  to  meet  the  problem 
because  they  are  so  numerous  and  are 
necessarily  competitive.  With  few  excep- 
tions, there  is  no  co-operation  among  them. 
This  difficulty  is  further  emphasized  by 
the  necessity  of  paying  the  registration  fees 
required  by  many  agencies;  obviously  the 
laborer  cannot  apply  to  very  many  if  ke 
has  to  pay  a  dollar  at  each  one. 

"20.  The  fees  which  private  employment 
offices  must  charge  are  barriers  which  pre- 
vent the  proper  flow  of  labor  into  tiie 
channels  where  it  is  needed  and  are  a  di- 
rect influence  in  keeping  men  idle.  In  the 
summer,  when  employment  is  plentiful,  the 
fees  are  as  low  as  25  cents,  and  men  are 
even  referred  to  work  free  of  charge.    But 
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this  must  necessarily  be  made  up  in  the 
winter,  when  work  is  scarce.  At  such  times, 
when  men  need  work  most  badly,  the  private 
employment  offices  put  up  their  fees  and 
keep  the  unemployed  from  going  to  work 
until  they  can  pay  $2,  $3,  $5,  and  even 
$10  and  more  for  their  jobs.  This  neces- 
sity of  paying  for  the  privilege  of  going  to 
work,  and  paying  more  the  more  urgent- 
ly the  job  is  needed,  not  only  keeps  people 
unnecessarily  unemployed,  but  seems  for- 
eign to  the  spirit  of  American  freedom  and 
opportunity. 

"21.  An  additional  injustice  inevitably 
connected  with  labor  agencies  which  charge 
fees  is  that  they  must  place  the  entire  cost 
of  the  service  upon  those  least  able  to  bear 
it.  Employment  agents  say  that  employers 
will  not  pay  the  fees;  hence  they  must 
charge  the  employees.  Among  the  wage 
earners,  too,  however,  those  who  are  least 
in  need  and  can  wait  for  work  pay  the  least 
for  jobs  and  even  get  them  free,  while  those 
who  are  most  in  need  make  up  for  all  the 
rest  and  pay  the  highest  fees.  The  weakest 
and  poorest  classes  of  wage  earners  are 
therefore  made  to  pay  the  largest  share  for 
a  service  rendered  to  employers,  to  workers, 
And  to  the  public  as  well." 

2.  The  remedies.. 

During  the  fifteen  years  preceding  1914 
there  had  been  extensive  experimentation 
in  the  regulation  of  private  employment 
agencies.  Twenty^four  states  had  attempt- 
ed direct  regulation  under  statutes,  often 
supplemented  by  municipal  ordinances.  ^ 
Nineteen  states  had  attempted  indirect  regu- 
lation through  the  competition  of  state 
offices,  and  seven  others  through  competi- 
tion of  municipal  offices.?  Other  experi- 
ments in  direct  regulation  through  com- 
petition were  made  by  voluntary  organiza- 
tions, philanthropic,  social,  and  industrial.* 

•  "It  is  not  necessary  here  to  enter  into 
the  relative  merits  of  governmental  regula- 
tion and  governmental  operation.  Suffice  it 
to  say  that  twenty-four  states  and  the  Dis- 
trict of  Columbia  have  attempted  to  regu- 
late private  employment  agencies  and  have 
made  a  miserable  failure  of  it.  The  business 
lends  itself  easily  to  fraud  and  imposition, 
and  it  is  far  more  true  of  the  private  agen- 
cies than  of  the  public  oflices  that  they  have 
been  frauds  as  well  as  failures.*' 

Public  Employment  Offices — W.  M.  Leiser- 
»on,  29  Political  Science  Quarterly  (March, 
1914),  p.  3C. 

"The  United  States  possesses  at  the  pres- 
ent time  no  adequate  system,  either  state 
or  national,  for  the  regulation  of  private 
employment  agencies,  either  from  the  point 
of  view  of  the  content  of  the  laws,  afford- 
ing regulations  of  the  business  and  restric- 
KR.A.1917F. 


The  results  of  those  experiments  were  un- 
satisfactory'. The  abuses  continued  in  large 
measure;  and  the  private  offices  survived 
to  a  great  extent  the  competition  of  the 
free  agencies,  public  and  private.  There 
gradually  developed  a  conviction  that  the 
evils  of  private  agencies  were  inherent  and 
ineradicable,  so  long  as  they  were  permitted 
to  charge  fees  to  the  workers  seeking  em- 
ployment. And  many  believed  that  such 
charges  were  the  root  of  the  evil. 

On  September  25,  1914,  the  American 
Association  of  Public  Employment  Offices 
adopted  at  its  annual  meeting  the  follow- 
ing resolutions: 

'Resolved,  That  this  association  go  on 
record  as  favoring  the  elimination  as  soon 
as  possible,  of  all  private  employment 
agencies  operating  for  a  proUt  within  the 
United  States,  and  that  it  recommends  to 
the  consideration  of  the  United  States  Com- 
mission on  Industrial  Relations  and  Con- 
gress and  the  various  state  legislatures  leg- 
islation having  this  end  in  view." 

The  United  States  Commission  on  In- 
dustrial Relations  declared  in  ltd  report 
to  Congress:  ^ 

"24.  Attempts  to  remove  these  abuses  by 
regulation  have  been  made  in  thrrty-one 
states,  but  with  few  exceptions  they  have 
proved  futile,  and  at  most  they  have  served 
only  to  promote  a  higher  standard  of  hon- 
esty in  the  business  and  have  not  removed 
the  oKther  abuses  which  are  inherent  in  the 
system.  Where  the  states  and  cities  have 
spent  much  money  for  inspectors  and  coni- 
plaint  adjusters  there  has  been  considerable 
improvement  in  the  methods  of  private  em- 
ployment agencies,  but  most  of  the  officers 
in  charge  of  this  regulation  testify  that 
the  abuses  are  in  'the  nature  of  the  business' 
and  never  can  be  entirely  eliminated.  Tbey 
therefore  favor  the  total  abolition  of  pri- 
vate labor  agencies.     This  is  also  the  com- 

tions  as  to  how  the  business  shall  be  carried 
on,  or  as  to  proper  methods  of  enforcement.'' 
(Labor  Laws  and  Their  Enforcement,  edit- 
ed by  Susan  M.  Kingsbury  [Boston,  1911] 
p.  366.  See  chapter  6  of"  this  work  for  a 
study  of  the  regulation  of  private  employ- 
ment agencies  by  Mabel le  Moses.  See  also 
chapter  663,  Laws  of  1913,  state  of  Wis- 
consin.) 

7  Proceedings  of  the  Association  of  Pub- 
lic Employment  Offices  (September  25, 
1914),  U.  S.  Dep.  of  Labor,  Bureau  of  Labor 
Statistics,  Bulletin  192,  p.  61. 

•  Unemployment  and  Work  of  Employ- 
ment Offices,  Bulletin  of  U.  S.  Bureau  of 
Labor  No.  109,  pp.  5,  37  (October,  1912). 

•  Made  in  August,  1915,  and  cited  supra, 
Note  4.  Between  1914  and  this  date  six 
states  had  legislated  on  the  subject.  See 
Unemployment  Survey,  1914,  1915.  6  Ameri-. 
can  Labor  Legislation  Review,  p.  560.  ' 
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mon  opinion  among  working  people,  and 
in  the  several  states  attempts  have  already 
been  made  to  accomplish  this  by  law/' 

But  the  remedies  proposed  were  not  lim- 
ited to  the  suppression  of  private  offices 
charging  fees  to  workers,  and  the  extension 
of  the  system  of  state  and  municipal  offices. 
The  conviction  became  widespread  that,  for 
the  solution  of  the  larger  problem  of  unem- 
ployment, the  aid  of  the  Federal  govern- 
ment and  the  utilization  and  development 
of  its  extensive  machinery  was  indispensa- 
ble. During  the  seven  years  preceding  1914 
a  beginning  had  been  made  in  this  respect. 
The  Immigration  Act  of  February  20,  1007 
(chap.  1134,  34  Stat,  at  L.  898,  909,  Comp. 
Stat.  1916,  §§  4242,  960),  created  within 
the  Bureau  of  Immigration  and  Naturaliza- 
tion a  Division  of  Information,  charged 
with  the  duty  of  promoting  ^'a  beneficial 
distribution  of  aliens.*'  The  services  ren- 
dered by  this  division  included,  among 
others,  some  commonly  performed  by  em- 
ployment agencies.  While  it  undertook  to 
place  in  positions  of  employment  only  aliens, 
its  operations  were  national  in  scope.  The 
Act  of  March  4,  1013,  creating  the  Depart- 
ment of  Labor,  resulted  in  a  transfer  of 
the  Bureau  of  Immigration,  including  the 
Division  of  Information,  to  that  depart- 
ment. 37  Stat,  at  L.  736,  chap.  141,  Comp. 
Stat.  1916,  §  932.  By  this  transfer  the 
scope  of  the  division's  work  was  enlarged 
to  correspond  with  the  broad  powers  of  the 
Labor  Department.  These  were  declared 
by  Congress  to  be — 

"to  foster,  promote  and  develop  the  welfare 
of  the  wage  earners  of  the  United  States, 
to  improve  their  working  conditions,  and 
to  advance  their  opportunities  for  profitable 
employment." 

Then  its  efforts  "to  distribute"  (that  is 
both  to  supply  and  to  find  places  for)  labor 
were  extended  to  include  citizens  as  well  as 


aliens;  and  much  was  done  to  develop  the 
machinery  necessary  for  such  distribution. 
In  the  summer  of  1014,  and  in  part  before 
the  filing  in  the  state  of  Washington  of  the 
proposal  for  legislation  here  in  question, 
action  had  been  taken  by  the  Department 
of  Labor  which  attracted  public  attention. 
It  undertook  to  supply  harvest  hands  needed 
in  the  Middle  West  and  also  to  find  work  for 
tlie  factory  hands  thrown  out  of  employ- 
ment by  the  great  fire  at  Salem,  Massa- 
chusetts, June  25,  IdlA."^  The  division  was 
strengthened  by  co-operation  with  other  de- 
partments of  the  Federal  government  (Agri- 
culture, Interior,  Commerce,  and  the  Post- 
office,  with  its  60,000  local  offices)  and  with 
state  and  municipal  employment  offices.  As 
early  as  June  13,  1914,  the  United  States 
Department  of  Labor  had  also  sought  the 
co-operation  in  this  work  of  all  the  leading 
newspapers  in  America,  including  those 
printed  in  foreign  languages.il 

3.  Conditions  in  the  state  of  Washington* 

The  peculiar  needs  of  Washington  em- 
phasized the  defects  of  the  system  of  private 
employment  offices. 

(a)  The  evils. 

The  conditions  generally  prevailing  are 
described  in  a  report  recently  published  by 
th  United  States  Department  of  Labor, 
thus:  U 

**In  no  part  of  the  United  States  perhaps 
is  there  so  large  a  field  for  employment 
offices  as  in  the  Pacific  states.  As  has  been 
noted,  industrial  conditions  there  favor  in* 
constancy^  of  employment.  Much  of  the 
business  activity  is  based  upon  the  casual, 
short-time  job.  This  in  itself  means  ths 
frequent  shifting  of  workers  from  place  to 
place.  And  the  shifting  is  the  more  difficult, 
as  much  of  the  work  offered  is  in  more  or 
less  remote  districts  of  the  country.    .    .    . 


10  The  fire  was  so  extensive  that  the  Con- 
gress appropriated  $200,000  for  relief  of 
all  sufferers  (Act  of  August  1,  1914,  chap. 
223,  38  Stat,  at  L.  681). 

u  Annual  Report  of  the  Secretary  of  La- 
bor, 1914,  pp.  48-55;  Monthly  Review  of 
the  U.  S.  Bureau  of  Labor  Statistics,  July, 
1916,  p.  8;  see  also  Annual  Report  of  the 
SecreUry  of  Labor,  1916,  p.  36:  **  Inter- 
departmental co-operation. — Through  the  co- 
operation of  the  Postoffiee  Department  it 
became  possible  to  bring  to  the  aid  of  this 
labor  distribution  service  some  60,000  post- 
offices  and  thereby  to  create  a  network  of 
communication  between  employers  needing 
help  without  knowing  where  to  get  it  and 
workers  wanting  empioym^it  without  know* 
ing  where  to  find  it.  Either  employer  or 
workman  may  obtain  at  any  postoffiee  in  the 
United  States  a  blank  application  supplied 
by  this  department,  which,  after  filling  out 
tind  signing  it,  he  may  deposit  in  the  mails 
L.R.A.1917F. 


I  anywhere,  free  of  postage."  "Employment 
I  bulletins. — The  bulletins  contain  a  state- 
ment of  unmatched  applications,  no  mat- 
ter what  part  of  the  country  they  may  come 
from.  It  is  not  expected,  of  course,  that 
applications  for  work  of  a  miner  character 
will  ordinarily  be  matched  by  applications 
for  workers  of  that  kind  from  distant  sta- 
tions. It  is  assumed,  however,  that  bul- 
letined applications  may  possibly  be  matched 
through  the  co-operation  of  near-by  sta- 
tions within  a  reasonable  radius.  The  bul- 
letins are  also  systematically  sent  to  such 
newspapers  as  have  indicated  their  desire 
to  receive  thom  for  possible  publication  as 
news  matter  of  interest  to  their  respective 
readers." 

IS  Labor  Laws  and  their  Administration 
in  the  Pacific  States.  United  States  Depart- 
ment of  Labor,  Bureau  of  Lalwr  Bulletin 
No.  211  (1917),  pp.  17,  18. 
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^The  necessity  laid  upon  so  many  workers 
of  constantly  seeking  new  jobs  opens  a  pe- 
culiarly fertile  field  for  their  exploitation 
by  unscrupulous  private  employment  agen- 
cies. There  is.  much  testimony  to  the  fact 
and  frequency  of  such  exploitation.  The 
most  striking  evidence  of  this  is  that  in 
the  state  of  Washington  private  agencies 
made  themselves  so  generally  distrusted 
that  in  1915  their  complete  abolition  was 
ordered  by  popular  vote.    .    ,    . 

"Prior  to  1914  there  was  practically  no 
legislation  regarding  private  employment 
agencies,  and  there  had  been  no  attempt  at 
state  supervision  of  their  conduct.  But 
distrust  of  such  agencies  was  constantly  in- 
oreasing  aiid  culminated  in  the  year  men- 
tioned in  the  passage  by  popular  initiative 
of  an  act  aiming  at  the  total  suppression  of 
all  private  employment  agencies  of  the  com- 
mercial type." 

The  reports  of  the  Washington  State 
Bureau  of  Labor  give  this  description: 

"The  investigations  of  the  Bureau  show 
that  the  worst  labor  conditions  in  the  state 
are  to  be  found  on  highway  and  railroad 
construction  work,  and  theee  are  largely 
because  the  men  are  sent  long  distances  by 
the  employment  agencies,  are  housed  and 
fed  poorly  at  the  camps,  and  are  paid  on 
an  average  of  $1.75  to  $2.25  a  day,  out  of 
which  they  are  compelled  to  pay  $5.50  to 
$7  per  week  for  hoard,  generally  a  hospital 
fee  of  womm  kind»  always  a  fee  to  the  em- 
ployment agency  and  their  transportation 
to  the  point  where  the  work  is  being  done. 
The  consequence  is  that  they  usually  have 
but  little  money  left  when  the  work  is 
finished,  and  if,  as  frequently  happens,  they 
work  only  a  week  or  two  and  are  then  dis- 
charged, they  are  in  as  bad  a  situation  as 
they  were  before  they  went  to  work,  and 
sometimes  worse,  if  they  do  not  have  enough 
money  to  get  back  to  the  place  from  which 
they  started."  M 

"That  the  honest  toiler  was  their  victim 
there  is  no  question;  not  alone  of  a  stiff 
fee  for  the  information  given,  but  a  syste- 


matic method  was  adopted  in  order  to  keep 
the  business  going.  Managers  of  agencies 
and  managers  of  jobs,  their  superintend- 
ents, foremen,  or  subforemen,  were  in  this 
scheme  for  fleecing  the  workingman.  ^len. 
in  large  numbers  would  be  sent  to  contract 
jobsy  and  if  on  the  railroads  'free  fare'  was 
part  of  the  inducement,  or  perhaps  the 
agency  would  charge  a  nominsil  fee  if  the 
distance  was  great,  and  this,  too,  would 
become  a  perquisite  of  the  bureau,  to  finally 
go  through  the  clearing  house.  In  many 
cases  men  would  be  unsatisfactory;  at  least 
they  would  be  told  so,  discharged  in  a 
few  days  and  sent  adrift  as  poor,  may  be 
poorer,  than  when  they  came  there.  New 
men  would  have  to  be  secured,  and  thus  the 
thing  would  go  on  revolving*  So  it  went 
until  at  last  it  became  so  obnoxious  that  the 
public  indignation  was  at  length  aroused, 
resulting  in  the  passing  of  a  law  doing 
away  with  them."** 

The  abuses  and  the  inadequacy  of  the 
then  existing  system  are  also  described  by 
state  officials  in  affidavits  included  in  the 
record. 

(b)  The  remedies. 

Washington  had  not  tried  direct  regula- 
tion of  private  employment  offices,  but  that 
method  was  being  considered  as  late  as 
191 2.U  Its  people  had  had,  on  the  other 
hand,  exceptional  opportunities  of  testing 
public  employment  offices.  The  municipal 
employment  office  established  at  Seattle  in 
1894  under  an  amendment  of  the  city  charter 
is  among  the  oldest  public  offices  in  the 
United  States.  Takoma  established  a  mu- 
nicipal office  in  1904,  Spokane  in  1905,  and 
Everett  in  1908.1^  The  continuance  and 
increase  of  these  municipal  offices  indicate 
that  their  experience  in  public  employment 
agencies  was  at  least  encouraging.  And  the 
low  cost  of  operating  them  was  extraordi- 
nary. In  Spokane  the  fees  charged  by  pri- 
vate agencies  ranged  from  $1  upward,  and 
were  usually  about  $2.17  in  the  Seattle 
free  municipal  agency  the  cost  of  operation, 
per  position  filled,  was  reduced  to  a  trifle 


u  Washington  State  Bureau  of  Labor. 
Report  1913,  1914,  pp.  27,  28. 

14  Washington  State  Bureau  of  Labor. 
Report  1915,  1916,  p.  120. 

16  Washington  State  Bureau  of  Labor, 
1911-1912.  Report  of  Commissioner,  p.  16: 
''It  has  been  demonstrated  that  state  con- 
trol of  employment  agencies  is  the  most 
effective  way  to  properly  regulate  them.  I 
would  earnestly  recommend  a  state  law 
similar  to  the  one  in  Illinois  that  went  into 
effect  July  1,  1911,  and  has  proven  to  be 
the  best  law  for  this  purpose  in  this  coun- 
try.'' 

l^The  first  free  puhlic  employment  office 
in  the  United  States  was  the  munioioal 
agency  established  in  Cleveland  in  1890. 
L.R,A.1917F. 


Then  followed  (in  1893)  the  Los  Angeles 
office.  Bulletin  of  United  States  Bureau  of 
Labor  No.  68,  p.  1  (Jan.  1907). 

n  Washington  State  Bureau  of  Labor 
Report,  1913,  1914,  p.  291. 

W.  D.  Wheaton,  I^abor  Agent. — "The  com- 
plaint against  the  private  office  is  almost 
universal.  The  experience  of  this  office  is 
that  private  agencies  charge  all  that  the 
traffic  will  bear  and  that  in  hard  times, 
when  work  is  scarce  and  the  worker  pov* 
erty-tricken,  the  fee  is  placed  so  high  as 
to  be  almost  prohibitive,  and  the  agencies 
take  longer  chances,  sometimes  sending  men 
on  only  a  rumor,  depending  on  their  finan- 
cial straits  to  make  it  impossible  to  return. 

"The  fees  charged  rim  from  $1  for  the 
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oyer  4  cents.is  The  preliminary  steps  for 
establishing  "Distribution  Stations"  under 
the  Federal  system,  including  one  at  Seattle, 
had  been  taken  before  the  passage  of  the 
Washington  law.W  Later  branch  oflRces 
were  established  in  thirteen  other  cities.^ 

4.  The   fundamental   problem. 

The  problem  which  confronted  the  people 
of  Washington  was  far  more  comprehensive 
and  fundamental  than  that  of  protecting 
workers  applying  to  the  private  agen- 
cies. It  was  the  chronic  problem  of  unem- 
ployment,— ^perhaps   the  gravest   and   most 


difficult  problem  of  modem  industry, — ^the 
problem  which,  owing  to  business  depres- 
sion, was  the  most  acute  in  America  during 
the  years  1913  to  1915.^  In  the  state  of 
Washington  the  suffering  from  unemploy- 
ment was  accentuated  by  the  lack  of  staple 
industries  operating  continuously  through- 
out the  year  and  by  unusual  fluctuations 
in  the  demand  for  labor,  with  consequent 
reduction  of  wages  and  increase  of  social 
unrest.*'  Students  of  the  larger  problem 
of  unemployment  appear  to  agree  that  estab- 
lishment of  an  adequate  system  of  employ- 
ment offices  or  labor  exchanges''  is  an  in- 


poorest  job  of  uncertain  duration  to  as  high 
as  10  per  cent  of  the  first  year's  salary  in 
educational  lines,  and  30  per  cent  of  the 
first  month's  salary  in  office  or  mercantile 
lines.  Most  of  the  agencies  catering  to  the 
better  class  of  positions  charge  a  registra- 
tion fee  which  is  worked  to  the  limit — or 
rather  without  limit.  Advertisements  for 
attractive  positions  are  placed  with  the  | 
newspapers  and  registration  is  made  of  all 
that  apply,  irrespective  of  whether  the  posi- 
tion has  been  filled  or  not,  and  generally 
at  a  fee  of  $2  or  more.  This  registration  fee 
is  always  followed  by  a  percentage  of  the 
earnings  when  a  position  is  secured,  but 
only  a  small  proportion  of  those  registering 
are  placed  in  positions. 

"The  average  charge  per  position  in  all 
agencies  will  run  high,  and  yet  the  applicant 
cannot  have  a  feeling  of  security  in  the  posi- 
tion obtained  for  the  reason  that  the  great 
majority  of  private  agencies  are  primarily 
interested  in  the  fee,  and  are  not  as  careful 
in  placing  applicants  as  they  would  be  did 
the  possibility  of  another  fee  not  exist." 

I'  United  States  Bureau  of  Labor  Bulle- 
tin No.  109,  p.  136. 

"The  extremely  low  cost  of  each  position 
filled  is  noteworthy,  as  is  the  large  number 
of  positions  secured.  A  total  of  37,834 
positions  were  filled  la  1906,  and  in  1909, 
38,846.  The  cost  per  position  was  lowest 
in  1906,  only  4<03  cents.  Only  twice  since 
1897  has  the  average  cost  gone  above  6 
cents." 

w  See  Report  of  Secretary  of  Labor,  1914, 
p.  51. 

W  "Aberdeen,  Bellingham,  Custer,  Everett, 
Friday  Harbor,  Lynden,  Noosack,  North 
Yakima,  Port  Angeles,  Port  Townsend, 
Spokane,  Takoma,  Walla  Walla,  Monthly 
Review  of  U,  S.  Labor  Statistics,  July, 
3915,  p.  9.  See  Report  of  Secretary  of  La- 
bor, 1915,  p.  36;  1916,  p.  54.  Hearings  Com- 
mittee on  Labor,  on  H.  R.  5783,  to  establish 
a  National  Employment  Bureau.  64th 
Cong.  1st  Session,  Februarv,  1936,  p.  49. 

'1  The  Unemploym(»nt  Crisis  of  1914,  1915, 
6  American  Labor  Legislation  Review,  p. 
475. 

**  Washington  State  Bureau  of  Labor 
Report,  1913,  1914,  pp.  13,  16,  17.  Unem- 
ployment Survey,  5  American  Labor  Legis- 
lation Review,  482,  483   (1915). 

"  Recent  Advances  in  the  Struggle 
against  Unemployment,  by  Prof.  Charles  R. 
L.R.A.1917F. 


Henderson,  2  American  Labor  Legislation 
Review,  105,  106  (1911).  "The  point  Of 
starting  ameliorative  effort  is  the  employ- 
ment agency  or  *labor. exchange/  " 

"When  we  compare  the  ordinary  employ- 
ment office  with  the  board  of  trade  for  cot- 
ton or  grain,  or  with  the  bankers'  clear- 
ing house,  we  begin  to  realize  how  belated, 
rudimentary,  and  primitive  our  present  la- 
bor exchange  is.  Yet  the  issues  at  stake  are 
quit^  as  vital  in  the  case  of  demand  «nd 
supply  in  the  labor  market  as  in  the  stock 
and  grain  exchange."    - 

A  Problem  of  Industry^  4  Aiverican  Labor 
Legislation  Review,  p.  211: 

*'lhe  labor  market  is  unorganized,  re- 
sulting in  confusion,  waste,  and  loss  to  em- 
ployers and  employees.  It  means  suffering 
to  individual  workers  and  their  families,  a 
lowering  of  the  standard  of  living,  imjMiired 
vitality  and  efficiency,  and  a  tendency  for 
the  unemployed  to  become  unemployable^ 
dependent,  degraded.  In  fact,  the  demoral- 
izing effect  of  unemployment  upon  the  in- 
dividual is  matched  only  by  its  wasteful- 
ness to  society." 

The  Prevention  of  Utfeniployment,  5  Am- 
erican Labor  Legislation   Review,  p.   176: 

^'An  essential  step  toward  a  solution  of 
the  problem  of  unemployment  is  the  organ- 
ization of  the  labor  market  through  a  con- 
nected network  of  public  employment  ex* 
changes.  This  is  vitally  important  as  a 
matter  of  business  organization,  and  not  of 
philanthrophy.  It  is  of  as  much  impor- 
tance for  the*  employer  to  find  holp  rapidly 
and  efficiently  as  it  is  for  the  worker  to 
find  work  without  delay.  The  necessity  of 
organized  markets  is  recognized  in  every 
other  field  of  economic  activity,  but  we  have 
thus  far  taken  only  timid  and  halting  steps 
in  the  organization  of  the  labor  market. 
ITie  peddling  method  is  still,  even  in  our 
'efficient*  industrial  system,  the  prevalent 
method  of  selling  labor.  Thus  a  purely 
business  transaction  is  carried  on  in  a  most 
businesslike,  not  to  say  medieval,  manner.** 

Public  Kraployment  Bureaus,  Charles  B. 
Barnes,  5  American  Labor  Legislation"  Re- 
view, p.  195: 

"Unemployment  is  no  longer  intermit- 
tent in  this  country;  it  has  come  to  be  a 
chronic  condition  which  needs  to  be  dealt 
with  in  a  regular  and  systematic  manner. 
The  first  step  in  properly  dealitiff  with 
this  situation  is  the  establishing  of  a  se- 
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(KspeiuA^le  £r«t  «t^  tovard  ita  solution. 
Ihere  ia  r^aou  to  believe#that  the  peoplf 
ol  Wmalungto^  uot  <miy  t^onaiderad  the  ool- 
lectiofL  by  the  private  en^iloy^ment  ofELcea  of 
fees  from  employees  a  aoeial  mJu)»Uce,M 
Imt  that  they  conaidered  the  elimination  of 
the  praetice  a  neceaaary  prelimi^ry  to  the 
ratabliahment  of  a  conatructive  policy  fo^ 
dealing  with  the  Ri^bject  of  uuem})loyment.^B 

It  ia  facta  and  conaiderationa  like  theae 
which  may  have  led  tlie  .people  of  Waahingi 
ton  t^  prohibit  the  collection  by  employ- 
ment agencies  of  fees  from  appUcanta  for 
work.  A  weight  should  be  given  to  the 
fact  that  the  atatute  haa  been  held  conatitu- 
tioh&I  by  theaapteme  court  of  W^isfaifigton 
and  by  the  Federal  diatrict  court  (three 
judgtes  sitting), — courts  presumably  fa- 
miliar with  the  Ideal  conditions  and  needs. 

In  so  iar  as  pr^teetion  of  the  applicant 
Is  a  ^eeiflo  purpose  of  th«  statute,  a  prec* 
edent  was  furnished  by  the  Act  of  Congress, 
Dooember  21,  16fm,  30  Stat,  at  L.  7d5,  793, 
oNap.  28,  Comp.  Stat.  1016,  §S  8306>  ^23 
(considered  in  Patteraon  v.  The  £udora!,  190 
U.  8.  1^0,  47  Lw  ed.  1002,  23  Sup.  Ot  Rep. 
821),  which  provides,  among  other  things: 

"If  any  person  shall  demand  or  receive, 
either  directly  or  indirectlr,  from  anv  sea* 
man  or  other  person  seeking  employment  as 
seaman,  or  from  any  person  on  his  behalf, 
any  remuneration   whatever  for  providing 


himf  with  ev^ilogpweni^ .  h^ .  shall  for^  every 
such  offense  be  liabja  to  a  penalty  of  not 
more  than  $100." 

In  Sa  far  a^  the-  statute  may  be  regarded 
as  a  step  in  the  effoi^t  to  overcome  industrial 
maladjustment  and  unemployment  by  shift- 
ing to  the  employer  the  payinent  of  fees,  if 
any,  the  action  taken  may  be  likened  to  that 
embodied  in  the  Washington  Workmen's 
Conipehsation  Law  (sustain^  in  Mountain 
Timber  Co.  v.  Washington,  243  U.  S.  219, 
OJl  U  «4*  S^O,  37  Sup.  Ct.  Hep.  260),  whereby 
the  financial  burden  of  industrial  accidej^ta 
ia  required  to  be  borne  by  the  employers. 

As  was  said  in  Holden  v.  Hardy^  109  U.  S. 
366^  387,  42  L.  ed.  780,  780,  18  8up.  Ct.  Rep. 
383. 

''In  view  of  the  fact  that  from  the  day 
Magna  Charta  was  signed  to  the  present 
awMnent^  amendnMBts  to. the  strueture  of 
the  law  have  been  made  with  inennsing  fre- 
qaehcf,  it  Ss  impossible  to  suppose  that  they 
will  not  continue,  and  the  law  be  forced  to 
adapt  Itself  to  new  cohditions  of  society,  and 
particularly  to  the  new  relations  between 
(tmployera  and  em|>loyees  aa  they  arise." 

In  my  opinioa,  the  judgment  of  the  dis« 
trict  court  should  be  afltrmed. 

Mr.  Justice  dolmes  and  Mr.  .  Justice 
Clarke  conour  in  this.  dlHsent. 


ries  of  oo-operattng  pubHe  employment 
bureaua." 

The;  unemployed  in  Philadelphiia,  Depart- 
ment  of  Public^Vorka  (1915)  p.  113. 

W^hat  is  done  for  the  unemployed  in  Eu- 
ropean Countries,  U.  S.  Bureau  of  Labor 
Bulletin,  No.  76,  pp.  741-934  j  The  British 
System  of  Labor  Ebcehanges,  U.  S.  Bureau 
of  Labor  Statistics,  No.  20tf. 

94  Washington  State  Employment  Agency 
Referendum,  by  W.  M.  Leiserson,  33  Survey, 
87    (October  24,  1914): 

"Anyone  who  knows  the  employment 
agency  business  and  everyone  who  has  tried 
earnestly  to  regulate  private  agencies  will 
testify  to  the  futility  of  regulation. 

'*But  the  inherent  justice  of  the  proposed 
Washington  act  can-  be  shown  in  a  better 
way..  Ask  the  employment  agent  to  whom 
he  rendered  the  service,  and  he  will  answer 
'to  employer  and  to  employee.' 

"*Then  why  don't  you  charge  the  em- 
ployer?' 

"  It  ia  impoaaible.  If  we  depended  upon 
employera  for  our  fees,  we  would  have  to 
go  out  of  buainess.  They  simply  will  not 
pay.* 

''Every  time  this  question  is  put  to  em- 
ployment agents  the  answer  is  the  same: 
*We  charge  the  worker  because  we  can  get 
the  fee  from  him  and  we  cannot  get  it 
from  the  employer.' 

''This  ia  the  downright  wrong  against 
which  Washington  Initiative  No.  8  is  di- 
rected " 

M  General  Discussion  on  Unemployment, 
L.R,A.1917F. 


5  American  Labor  Legislation  Review,  p, 
451;  T.  :??:  iIcMahon,'l'niv.  of  Wasliington. 

"The  people  of  the  state  of  Washington 
arc  not  indifferent  to  the  problem  of  un- 
employment, nor  do  they  show  any  tendency 
to  off**r  charitable  panaceas  as  a  permanent 
remedy.  They  are  trying  to  work  out  Home 
constructive  policy,  and  as  a  preliminary 
stejl  have  made  it  illegal  for  employment 
offices  to  cliarge  fees  for  jobs. 

'*A  bill  will  be  presented  to  the  next  legia- 
lature  for  the  establiahment  of  a  network 
of  public  employment  olfioea  all  over  the 
state.  This  will  make  posaible  the  com- 
plete organization  of  tlu^  labor  market, 
which  we  hope  is  the  first  step  toward  the 
organization  of  industry  itself. 

"The  aggressive  attitude  of  the  leaders 
among  the  workers  haa  impressed  upon 
the  mind  of  the  people  the  fact  that  the 
problem  will  have  to  be  met  ia  another  way 
than  by  providing  food  and  clothing  for  a 
period  of  distress  such  aa  we  are  passing 
through  at  the  present  time. 

"I  believe  that  this  attitude  on  the  part 
of  the  working  people,  which  is  character- 
istically western,  will  do  more  towards  the 
solution  of  this  problem  than  perhaps  we, 
who  discuss  it  in  a  theoretical  way,  can 
accomplish.  They  do  have  some  plan  of 
action,  and  some  definite  program.  Either 
we  shall  have  to  work  out  some  program 
of  ultimate  solution  of  unemployment,  or 
we  will  have  to  accept  the  solution  they  are 
offering  us.  The  one  they  are  offering  us 
1  is  socialism." 
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WASHINGTON  SUPBEME  COURT. 
(Department  No.   1.) 

STATE  OF  WASHINGTON  EX  REL.  CITY 
OF  TACOMA,  Respt, 

SUNSET    TELEPHONE    &    TELEGRAPH 
COMPANY^  Impleaded,  etc.,  Appt. 

(86  Wash.  309,  P.U.R.1915F,  947,  160  Pac. 

427.) 

Municipal   corporation  — ^  authority   to 
use  streets  ^  condition. 

1.  Statutory  power  conferred  upon  a  mu- 
nicipal corporation  to  regulate  and  control 
the  use  ol  streets,  and  authorize  or  pro- 
hibit the  use  of  electricity  upon  them,  and 
prescribe  the  terms  and  conditions  upon 
which  they  may  be  so  used,  includes  power 
to  provide  that  a  franchise  granted  a  tele- 
phone company  to  use  the  streets  shall  not 
be  transferred. 

Far  other  ca$e9,  aee   Telephones,   in  Dig. 

1-52  A^  8, 
Telephone  —  proTlsion  against  triinsffer 

off  franchise  —  Judicial  sale. 

2.  A  transfer  of  the  propei-ty  of  a  tele- 
phone company  under  sale  to  foreclose  a 
mortgage  securing  its  bonds  is  not  within 
the  operation  of  a  provision  in  its  fran- 
chise forbidding  transfer  to  any  other  tele- 
phone company  without  consent  of  the  mu- 
nicipality granting  the  franchise. 

For   other  oaaee,   see   Telephonet,   in  Dig, 
1-52  N.  B. 

Same  —  authority  to  operate  automatic 
system  —  cliange  ^  effect. 

3.  The  franchise  of  a  telephone  company 
empowered  to  operate  an  automatic  tele- 
phone system  is  not  forfeited  by  the  aban- 
donment of  such  system,  and  installation  of 
a  system  other  than  automatic. 

For   other   cases,   see    Telephones,   in   Dig, 
1-52  N.  8. 

m 

(July  21,  1915.) 

APPEAL  by  the  Sunset  Telephone  Com- 
pany from  a  judgment  of  the  Superior 
Court  for  Pierce  County  in  favor  of  relator 
in  a  quo  warranto  proceeding  to  enforce  the 
forfeiture  of  a  franchise.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pillsbury,  Madison,  Ss  Sntvo 
and  Bates,  Peer,  A  Peterson  for  appel- 
lant. 

Messrs.  T.  li.  Stiles  and  Pranlc  M.  Car- 
nahan,  for  respondent: 

The  city  had  an  absolute  right  to  grant 
the  franchise  subject  to  any  terms  or  con- 
ditions it  saw  fit. 

Note.  —  The  right  to  transfer  or  mort- 
gage the  privilege  to  use  streets  for  tele- 
graph, teleplione,  or  other  quasi  public  pur- 
poses is  considered  in  the  notes  to  Michigan 
Teleph.  Co.  v.  St.  Joseph,  47  L.RA..  87,  and 
people  ex  rel.  Pearoe  v.  Commercial  Teleph. 
&  Teleg.  Co.  L.R.A.1917D,  707. 
L.R.A.1917F. 


State  ex  rel.  Spokane  k  B.  C.  Teleph.  k 
Teleg.  Co.  v.  Spdkane,  24  Wash.  63,  63  Pac. 
1116;  Southern  Bell  Teleph.  k  Teleg.  Co.  ▼. 
Richmond,  44  C.  C.  A.  147,  IDS  Fed.  31; 
Vermillion  v.  Northwestern  Teleph.  Exeh. 
Co.  Ill  C.  C.  A.  21, 189  Fed.  289;  Taconia  R. 
&  Power  Co.  v.  Tacoma,  79  Wash.  608,  140 
Pac.  565;  Western  U.  Teleg.  Co.  v.  Rich- 
mond, 224  U.  S.  160,  56  L.  ed.  710,  32  Sup. 
Ct.  Rep.  449;  Joyce,  Electric  Law,  §  203,  p. 
364;  McQuillin,  Mun.  Corp.  §  1653,  and 
notes;  Reynolds  v.  Pacific  Electric  R.  Co. 
146  Cal.  261,  80  Pac.  77. 

Holoomb,  J.,  delivered  the  opinion  of  ths 
court: 

llie  respondent  brought  action  against  ap- 
pellant and  Home  Telephone  Gomipa^y  ol 
Puget  Sound  in  the  Q&tuxe  of  quo  warranto, 
to  enforce  the  forfeiture  of  a  f ranchise^  The 
information  or  complaint  shows  that  in  De- 
cember, 1906,  the  city  council  of  the  city  of 
Tacoma  passed  ordinanee  No.  2522,  granting 
a  telephone  and  telegraph  franchise.  The 
title  and  material  parts  of  ttie  ofdinancs 
were  as  follows: 

Ordinance  No.  2522.    An  Ordinance  Grant- 
ing to  Edward  £.  Webster,  His  Succes- 
sors and  Assigns,  the  Right  to  Lay  and 
Maintain  Underground  Conduits,  Cables, 
and  Wires,  and  to  Construct  Necessary 
Manholes,  Make  House  Connections,  and 
to   Erect  Poles  and   Thereon  to   Fasten 
Wires  in  the  Streets  and  Alleys,  and  to 
Operate  an  Automatic  Telephone  System 
and  Telegraph  System  and  Business,  in 
the  City  of  Tacoma. 
'Be  it  ordained  by  the  city  of  Tacoma: 
Section  1.  That  Edward  E.  Webster,  his 
successors  and  assigns,  be  and   is  hereby 
granted  for  a  period  of  twenty-five  years,  the 
right,  privilege,  and  franchise  to  erect  poles 
with  the  necessary  supports,  cross  arms,  and 
fixtures,   and    to   string   wires   and   cables 
thereon,  and  to  construct  underground  con- 
duits, together  with  the  necessary  manholes 
and  other  appliances,  and  to  lay,  place,  and 
stretch  wires  and  cables  tiierein  and  along, 
over,  upon,  under,  and  across  the  streets, 
alleys,  avenues,  and  public  places  of  the  city 
of  Tacoma,  Washington,  for  the  transmis- 
sion of  sounds,  signals,  conversation,  and  in- 
telligence through  and  over  said  wires  and 
cables  by  means  of  electricity,  and  to  con- 
struct,  establish,   equip,   install,   maintain, 
and  operate  an  antomatic  telephone  system 
and  a  telegraph  system,  and  to  conduct  a 
general    telephone   and    telegraph    business 
within  said  city  of  Tacoma. 

Section    2    provides   that   the    ordinance 
shall  not  be  deemed  exclusive. 

Section   3   provides  for  the   manner   in 
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whS^li  conduits  riiall  be  laid  and  excaTations 
made  in  the  streets. 

Section  4  provides  the  manner  in  which 
traps  and  manholes  shall  be  constructed. 

Section  5  provides  the  manner  in  which 
the  poles  shall  be  ereeted,  and  provides  that 
the  city  shall  have  the  right  to  have  certain 
poles  removed'  )and  the  wires  placed  under- 
ground. 

Section  0  provides  that,  before  the  con- 
struction of  the  conduits,  the  grantee  shall 
file  with  the  commissioner  of  public  workn 
of  the  city  of  Tacoma  detail^  plans  and 
specifications,  etc.,  and  that,  before  work 
shall  be  done,  the  same  shall  be  approved 
by  the  commissioner  of  public  wo^ks  or  the 
city  council. 

Section  7  provides  that,  in  the  event  of 
change  of  any  grade,  the  laying  of  a  sewer, 
or  the  making  of  any  public  imptx)vement  in 
any  of  the  streets  and  alleys  along  or  under 
whieh  the  said  conduits  may  be  placed, 
which  shall  render  necessary  any  changes  in 
the  position  of  the  conduits,  the  grantee,  or 
its  successors  and  assigns,  shall  move  the 
same  at  his  or  its  own  cost  and  expense,  and 
failing  to  do  so  within  a  reasonable  time, 
the  city  may  do  so  at  the  expense  of  the 
grani  ee. 

Section  8  provides  for  the  holding  of  the 
city  harmless  from  any  costs  or  damages 
during  the  construction  of  the  work;  and 
that  the  grantee  shall  put  up  a  bond  for 
$10,000,  conditioned  to  hold  the  city  harm- 
less. 

Section  9  provides  for  the  cutting,  raising, 
or  removal  of  any  of  the  wires  of  the 
grantee,  so  as  to  allow  moving  of  buildings 
through  the  streets. 

Section  10  provides  that  the  city  shall 
have  the  right  at  any  time  during  the  life 
of  this  franchise  to  purchase  at  a  reasonable 
price  the  property  of  the  grantee,  its  suc- 
cessors or  assigns,  obtained,  constructed,  and 
maintained  under  the  provisions  of  this 
ordinan(*e,  and  provides  for  the  manner  of 
arriving  at  the  value  thereof. 

"Section  11.  That  the  said  grantee,  his 
successors  and  assigns,  shall  within  thirty 
days  from  the  date  of  the  commencement  of 
the  operation  of  said  telephone  system  fur- 
nish to  the  city  of  Tacoma  on  demand  the 
telephones  necessary  for  the  transaction  of 
the  city  business,  not  to  exceed  sixty  tele- 
phones and  fifteen  desk  extension  telephones 
connected  and  operated  with  said  system, 
and  shall  thereafter  maintain  and  Iceep  the 
same  in  repair  without  expense  or  charge  to 
said  city.  Said  grantee,  his  successors  and 
assigns,  shall,  if  required  by  said  city  for 
municipal  purposes,  furnish  space  in  his 
conduits  for  twenty-five  pairs  of  wires  and 
space  on  his  poles  equal  to  one  pair  to  be 
installed  bv  said  dty  and  to  be  used  for 
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fire  and  police  alkrm  purposes:  Provided, 
however,  that  said  city  in  its  use  of  such 
space  comply  with  the  reasonable  plans  and 
mles  of  said  grantee,  his  successors  and  as- 
signs, and  in  no  case  shall  the  wires  of  said 
city  so  Installed  carry  an  electric  current 
greater  than,  nof  dangerous  to  the  proper 
operation  of  the  wires  of  said  grantee,  hit 
successors  and  assigns. 

''Section  12.  That  the  work  of  constiiietitag 
said  system  shall  he  commenced  in  good 
faith  within  four  months  of  the  date  of  the 
acceptance  of  this  franchise  and  shall  be 
continuously  prosecuted  thereafter  in  good 
faith,  and  such  system  shall  be  completed 
wtthin  not  more  than  two  and  one-half  yeara 
thereafter,  with  an  uitimate  capacity  and' 
extent  to  accommodate  at  least  6,000  sub- 
scribers, and  if  said  work  be  not  so  com- 
menced, prosecuted,  and  completed  and  in 
continuous  operation  within  the  time  and 
manner  herein  specified  and  if  the  grantee 
shall  expend  in  the  construction  of  said  tele^ 
phone  system  less  than  $50^000  durittg  the 
first  six  months  after  commencing  the  work 
of  construction  under  this  franchise  and  lesa 
than  an  additional  $100,000  in  the  con- 
struction of  said  system  within  one  year 
thereafter,  then  this  franchise  c^aH  be  sub* 
ject  to  forfeiture." 

Section  13  fixes  the  rates  to  be  charged 
for  telephone  service. 

"Section  14.  That  except  as  hereinafter 
provided  said  grantee,  his  successors  and  as- 
signs, shall  not  without  the  consent  of  the 
city  evidenced  by  ordinance  passed  by  two* 
thirds  vote  of  all  the  members  of  the  city 
council,  sell  or  transfer  the  conduits,  poles, 
wires,  or  appliances  of  any  kind  or  descrip- 
tion or  sell,  lease,  transfer,  or  assign  any 
of  the  rights  or  privileges  herein  authorized 
or  granted  to  any  person,  company,  trust,  or 
corporation  now  or  hereafter  engaged  in  the 
telephone  or  conduit  business  in  said  city 
of  Tacoma ;  and  shall  not  at  any  time  enter 
into  any  combination  directly  or  indirectly 
with  any  person  or  persons  or  any  corpora- 
tion  cdncerning  the  rates  to  be  charged  for 
telephone  service;  and  no  ofllosrs,  directors, 
employees,  or  managers  of  the  oooduit  or 
telephone  system  authoriJEed  under  this 
franchise  shall  at  any  time  be  in  charge  of, 
or  officers,  directors,  employees,  or  managers 
of  any  other  conduit  or  telephone  system 
constructed  or  being  operated  in  said  city: 
Provided,  however,  that  said  grantee  may 
assign  this  franchise  to  a  corporation  or- 
ganized by  him  under  the  laws  of  the  bI&U^ 
of  Washington  or  some  other  state  of  the 
United  States  for  the  purpose  of  carrying 
on  a  general  telephone  and  telegraph  busi- 
ness. 

"Section  15.  That  the  person,  copartner- 
ship, company,  or  corporation  who  shall  own 
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and  operate  under  this  franchise  Bhall  dur* 
ing  the  life  of  this  franchise  pay  to  tlie  city 
of  Tacoma  in  lawful  money  of  the  United 
States  the  sum  of  1  per  cent  of  the  gross  an- 
nual receipts  of  such  grantee,  his  succes- 
sors and  assigns,  from  the  telephone  rentals 
within  81^ id  city  for  each  and  every  year,  and 
the  city  reserves  the  right  to  increase  the 
amount  of  said  license  fee  to  2  per  cent  at 
any  time  after  the  first  five  years  during  the 
life  of  this  franchise:  Provided  that  no  in- 
crease in  the  rate  of  said  tax  shall  be  made 
until  all  other  telephone  companies  doing 
business  in  said  city  shall  be  required  to  pay 
an  equal  rate  of  taxation. 

"Said  grantee,  his  successors  and  assigns* 
shall  on  or  before  the  second  Monday  in 
January  of  each  year  furnish  to  the  city 
comptroller  of  said  city  a  sworn  statement 
of  such  gross  receipts  for  the  previous  year's 
buainess,  and  shall  on  or  before  the  15th  day 
of  January  in  each  year  for  the  first  five 
years  of  the  life  of  this  francliise  pay  the 
amount  of  1  per  cent  thereof  to  the  city 
treasurer  and  after  the  expiration  of  said 
five  years  shall  pay  such  4um  as  the  city, 
council  may  require,  not  exceeding  2  per 
cent  of  such  gross  receipts.  The  city  comp- 
troller or  such  other  person  o^  persons  as 
the  city  council  of  said  city  shall  by  reso- 
lution appoint  for  that  purpose  shall,  if 
said  statement  is  not  satisfactory  to  said 
oity»  have  the  right  to  inspect  the  books  of 
grantee,  his  successors  and  assigns,  and  this 
franchise  may  be  forfeited  by  failure  to 
make  the  payments  herein  provided  for  or 
by  refusal  to  aUow  tlie  inspection  within  ten 
days  after  demand  therefor  duly  made." 

Section  16  provides  for  matters  that  have 
no  bearing  on  this  case. 

Section  17  provides  for  the  acceptance  of 
the  franchise  by  the  grantee. 

Section  18  provides  for  a  deposit  with  the 
city  treasurer  as  a  guaranty  that  the 
grantee  will  commence  construction  of  said 
telephone  system  within  a  certain  time. 

"Section  19.  That  any  neglect,  failure,  or 
refusal  to  comply  with  any  of  the  conditions 
of  this  franchise  or  grant  shall. render  the 
same  subject  to  forfeiture. 

''Section  20.  By  the  acceptance  of  this 
franchise  the  grantee,  his  successors  or  as* 
signs,  hereby  expressly  agree  that  when  any 
portion  of  the  city  of  Tacoma  is  without 
telephone  service  and  the  number  of  persons 
in  such  locality  desiring  same  shall  equal  at 
least  one  subscriber  for  every  300  feet  of 
new  pole  line  required  to  reach  such  new 
subscriber  the  same  shall  be  installed  by 
said  grantee,  its  successors  or  assigns,  with- 
in six  montlis  after  application  is  made  for 
same;  and  it  is  further  expressly  agreed 
that  the  charges  for  the  same  kind  of  tele- 
L.R.A.1917F. 


phone  service  shall  be  uniform  tJiraughout 

the  citv. 

"Section  ^1.  The  city  of  Tacoma  reserves 
the  right  to  make  any  reasonable  amend- 
ment of  this  ordinance  which  necessity  may 
require,  having  due  regard,  however,  to  tlie 
vested  rights  and  business  interests  of.  the 
grantee,  his  successors  and  assigns/' 

Webster  accepted  the  ordinance  in  due 
time,  and  the  council  at  his  request  passed 
ordinance  No.  269^  consenting  to,  his  as- 
signing the  franchise  of  the  Home  Telephone 
Company  of  Puget  Sound.  This  ordinance 
recited  the  history  of  the  matter  and  or- 
dained as  follows: 

"Section  1.  That  the  consent  of  the  city 
of  Tacoma  be  and  the  same  hereby  is  given 
to  the  said  Edward  E.  Webster,  to  assign, 
transfer,  and  set  over  to  the  Home  Tele- 
phone Company  of  Puget  Sound,  a  corpora- 
tion organized  under  the  lawa  of  the  state 
of  Washington,  the  said  franchise  and  all 
rights,  privileges,  and  authority  therein 
granted  by  ordinance  No.  2522,  entitled,  'An 
Ordinance  Granting  to  Edward  £.  Webster* 
His  Successors  and  Assigns,  the  Right  to 
I>ay  and  Maintain  Underground  Conduits, 
Cables,  and  Wires  and  to  Construct  Neces- 
sary Manholes,  Make  House  Connections, 
and  to  Erect  Poles  and  Thereon  to  Fasten 
Wires  in  the  Streets  and  Alleys^  and  to  Oper- 
ate an  Automatic  Telephone  and  Telegraph 
System  and  Bus^iness  in  the  City  of  Tacoma.' 
And  the  sai4  Home  Telephone  Company  of 
Puget  Sound  shall  take  the  same  subject  to 
all  the  terms  and  conditions  set  out  and 
contained    in    said    ordinance." 

Respondent  in  its  complaint,  after  al> 
leging  the  passage  of  the  ordinance  abovo 
mentioned,  and  the  other  matters  stated*  set 
forth  that  the  Home  Telephone  Company  of 
Puget  Sound  constructed,  maintained,  and 
operated  an  automatic  telephone  business  in 
the  city,  established  a  large  central  station, 
and  had  subscribers  for  more  than  6,000 
telephones,  whom  it  furnbhed  with  tele- 
phone service  at  the  rates  prescribed  in  the 
ordinance,  furnished  the  city  sixty  tele- 
phones of  the  value  of  $100  per  month  free 
of  charge,  and  paid  the  city  1  per  cent  of 
its  gross  annual  earnings.  Breaches  of  the 
terms  and  conditions  of  the  ordinance  were 
then  alleged,  as  follows: 

"1.  That  the  Home  Telephone  Company  of 
Puget  Sound  in  May,  1911,  became  insolvent 
and  was  unable  to  continue  the  operation  of 
its  telephone  system,  and  suffered  its  credit- 
ors to  seize  and  sell  all  of  its  property  by 
judicial  decree,  and  without  the  consent  of 
the  city  suffered  the  Sunset  Telephone  & 
Telegraph  Company  to  become  the  purchas- 
er at  such  sale;  and  that  the  Sunset  com- 
pany had  been  and  was  a  California  corpo- 
ration    doing     business     as    a     telephone 
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company  and  operating  a  telephone  ^stem 
in  the  city  pui^guant  to  rights,  privilegea, 
and  franchises  granted  by  ordinance  No.  21, 
passed  Mareh  24,  1884,  and  certain  ordi- 
nances Amendatory  thereof. 

"2.  Tliat  thereupon  the  said  Sunset  Tele- 
phone Jt  Telegraph  Company,  by  its  man- 
agers, servants,  and  agents,  took  possession 
of  the  telephotie  station  of  said  Home  Tele- 
phone Compaiiy  of  Puget  Sound,  in  said 
eity,  and  of  all  its  automatic  telephones, 
and  its  conduits,  poles,  wires,  and  appli- 
aneee  of  every  description,  and  Wrecked, 
dismantled,  and  destroyed  the  same  as  an 
automatic  telephone  system,  and  entirely 
ceased  to  operate  the  same,  and  deprived 
said  city  and  its  inhabitants  of  all  auto- 
matic telephones  and  of  all  competition  in 
the  telephone  business,  and  deprived  said 
city  of  the  sixty  telephones  contracted  for  by 
said  ordinance  Ko.  2522,  and  of  all  revenue 
from  1  per  cent  of  the  gross  receipts  of 
eaid  Automatic  Telephone  Business;  and 
said  Sunset  Telephone  &  Telegraph  Compa- 
ny refused  to  allow  subscribers  for  said  au- 
tomatic telephones,  who  had  contracts  with 
said  Home  Telephone  Company  of  Puget 
Sound,  to  retain  their  automatic  telephones 
already  installed  within  their  premises,  and 
compelled  said  subscribers,  if  tiiey  desired 
telephone  service  at  all,  to  make  new  con- 
tracts with  it  for  the  same,  and  allow 
its  Bell  telephones  to  be  installed  in  their 
place. 

"3.  That  said  Home  Telephone  Cbmpany 
of  Puget  Sound  and  said  Sunset  Telephone 
A  Telegraph  Company  have,  and  each  of 
them  has,  wholly  abandoned  the  enterprise 
of  constructing  and  operating  the  automatic 
telephone  system  in  said  city  of  Tacoma, 
contemplatcnl  and  stipulated  for  by  said  or- 
dinance No.  2522,  and  said  abandonment 
has  continued  for  more  than  two  y^ars  last 
past;  and  it  is  not  the  intention  of  either 
of  said  defendants  to  resume  the  operation 
of  said  automatic  telephone  system  in  said 
city,  or  to  furnish  the  said  city  or  its  in- 
habitants with  any  competitive  telephone 
system  whatever." 

On  the  27th  day  of  March,  1912,  the 
council  passed  ordinance  No.  4907,  declar- 
ing the  franchise  granted  by  ordinance  No. 
2522  forfeited  for  the  reasons  therein  and 
hereinbefore  set  forth,  and  repealing  the 
ordinance.  This  ordinance  directed  the  city 
attorney  to  procure  from  the  courts  a  con- 
firmation of  the  declaration  of  forfeiture, 
and  the  commissioner  of  public  works  to  re- 
move the  telephone  poles,  wires,  etc.,  from 
the  streets  after  sixty  days  from  the  time 
the  repealing  ordinance  should  go  into  effect, 
and  take  possession  of  the  manholes  and 
conduits. 

Appellant's  answer  denied  breaches  of  the 
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conditions  and  affirmatively  averred,  among 
other  things,  that  under  a  certain  mort- 
gage foreclosure  proceeding  in  tbe  United 
States  circuit  court  for  the  western  district 
of  Washington  northern  division,  under  a 
certain  mortgage  and  deed  of  trust  given 
by  the  Home  Telephone  Company  of  Puget 
Sound  to  the  Title  Insurance  k  Trtist  Com- 
pany to  secure  bonds  issued  by  the  Home 
Telephone  Company,  a  decree  of  foreclosure 
was  had,  in  which  it  was,  among  other 
things,  provided  that  all  of  the  property 
of  the  Home  Telephone  Cooipany  of  Puget 
Sound,  including  the  franchise  originally 
granted  to  E.  E.  Webster  by  ordinance  No. 
2522  of  Tacoma  be  sold  as  a  unit;  that 
after  a  number  of  unsuccessful  public  offers 
of  sale  under  the  decree  of  sale,  on  December 
9,  1911,  the  defendant  purchased  at  public 
sale  under  the  foreclosure  decree  all  of  the 
property  as  a  unit  for  the  sum  of  $550,000, 
which  sum  was  accepted  and  the  sale  con- 
firmed to  defendant  by  the  court,  and  a  deed 
duly  executed  and  delivered  to  defendant 
by  a  special  trustee  of  the  court. 

There  are  further  affirmative  allegations 
in  the  answer  tending  to  show  that  appel- 
lant has  complied  with  every  condition  of 
the  Home  telephone  franchise,  except  that 
it  does  not  use  the  automatic  phone  system, 
but  furnishes,  in  place  of  the  automatic 
phone  famished  by  the  Home  Telephone 
Company,  manual  phones  used  and  furnished 
by  appellant. 

The  H<mie  Telephone  Company  defaulted 
in  this  action.  The  relator  demurred  to  the 
answer  of  appellant,  the  demurrer  was  sus- 
tained, and  a  judgment  of  forfeiture  was 
entered  against  appellant. 

The  superior  court  based  its  Judgment 
enstaining  the  demikrrer  to  appellant's  an- 
swer solely  upon  the  ground  that  the  four- 
teenth section  of  ordinance  No.  2522 
"expressly  prohibits  the  Suneet  Company 
from  acquiring  any  rights  under  the  fran- 
chise; that  ^e  Home  Company  took  its 
franchise  subject  to  all  its  conditions,  and 
it  follows  that  the  judicial  sale  passes  only 
such  rights  as  the  Home  Company  had." 

1.  We  are  not  impressed  with  appellant's 
contentions :  ( 1 )  That  the  city  had  no  pow- 
er to  attach  conditions  to  the  Webster  fran- 
chise;' and  (2)  that,  even  if  it  had  the 
power  to  attach  conditions,  the  conditions 
attached  were  void. 

The  state  had  previously  delegated  to 
cities  of  the  first  class,  of  which  relator  is 
one,  the  general  power  "to  lay  out,  establish, 
.  .  .  streets,  alleys,  etc.,  and  to  regulate 
and  control  the  use  thereof,  .  .  .  and  to 
authorize  or  prohibit  the  use  of  electricity 
at,  in,  or  upon  any  of  said  streets,  or  for 
other  purposes,  and  to  prescribe  the  terms 
and  conditions  upon  which  the  same  may 
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be  so  used,  and  to  regulate  the  use  thereof." 
Rem.  A,  Bal.  Code,  §  7507,  «ubd.  7.  Though 
appellant  insists  that  this  statutory  pro- 
vision is  not  a  grant  of  power  in  regard 
to  telephone  franchiseSi  because  "it  does  not, 
in  express  terms,  refer  to  telephone  lines, 
or  purport  to  confer  the  right  to  grant  tele- 
phone franchises,"  we  do  not  agree  there- 
with. The  power  is  both  generally  and 
specifically  conferred.  Again,  appellant 
urges  that  even  if  the  power  were  conferred 
by  §  7507,  supra,  it  was  repealed  by  the 
subsequent  enactment  by  the  same  legisla- 
ture of  §  0314,  Rem.  &  Bal.  Code  (Laws 
:i890,  pp.  292-294;  Rem.  &  Bal.  Code,  §§ 
0300  et  seq.)»  being  the  general  Telephone 
Franchise  Act.  These  contentions  were  cer- 
tainly decided  adversely  to  appellant's  views 
in  State  ex  rel.  i^pokane  &  B.  C.  Teleph.  & 
Teleg.  Co.  v.  Spokane,  24  Wash.  63,  63  Pac. 
1116,  and  in  Tacoma  R.  4  Power  Co.  v. 
Tacoma,  79  Wash.  508,  140  Pac.  565.  Not- 
withstanding appellant's  argument  to  the 
contrary^  in  both  the  cases  mentioned  it 
was  distinctly  held  that  the  powder  to  regu- 
late and  control  the  use  of  the  streets  was 
conferred  by  §  7507,  subd.  7,  supra,  includ- 
ing the  power  to  attach  conditions*  The 
question  is  not  open  to'  debate.  All  of  the 
conditions  imposed  were  within  the  city's 
corporate  powers  and  yalid  conditions  at- 
taching to  the  franchise.  Indeed,  if  not 
then,  Webster  never  obtained  the  city's  as- 
sent to  the  use  of  the  streets  and  never  had 
a  franchise  therefor.  For  it  is  incontrovert- 
ible that  the  city  gave  its  assent  upon  cer- 
tain oonditiona  accepted  by  the  grantee  in 
express  and  positive  terms.  The  grantee 
assigned  to  the  Home  Company  by  and  with 
the  consent  of  the  city  formally  expressed, 
and  subject  to  aU  the  terms  and  oonilitions 
of  the  original  grant.  ''If,"  as  said  by  the 
eourt  in  Southern  Bell  Teleph.  &>  Teleg.  Co. 
V.  Richmond,  44  C.  C.  A.  147,  1  Fed.  31, 
''the  terms  were  distasteful  to  the  company, 
it  could  have  refused  them,  or,  at  least  pro- 
tested against  them.  It  is  contended  [by  the 
company]  that  under  the  act  of  the  legis- 
lature the  city  oouncil  could  give  only  a 
categorical  answier  to  the  request  for  its 
consent,  'Yes'  or  'No,'  without  terms  or 
conditiona  ...  It  mi^  safely  be  as- 
sumed that  without  such  qualifications  and 
conditions  consent  would  not  have  been  giv- 
en; that  they  were  the  reasons  and  motive 
cause  for  the  consent.  Then  if  the  city  coun- 
cil could  not  have  given — ^had  no  authority 
to  give — a  conditional  or  qualified  consent, 
its  attempt  to  consent  was  unauthorized, 
ultra  vires,  and  void,  and  in  fact  it  never 
has  consented  in  the  only  way  in  which 
complainants  maintain  it  could  consent. 
From  this  point  of  view,  the  condition  pre- 
cedent of  the  act  of  the  general  assembly 
L.R.A.1917F. 


has  not  been  performed.  In  order  to  main- 
tain and  operate  its  line  in  Richmond,  the 
telephone  company  is  without  the  consent 
of  the  council,  and  must  obtain  it." 

The  statute  of  Virginia  delegating  power 
to  eitiesy  the  conditions  imposed  by  the  city 
for  the  grant  of  franchise^  and  the  accept- 
ance thereof  were  extreme^  analogous  with 
the  case  here,  and  the  foregoing  obaervatioiis 
are  exactly  pertinent  to  the  case  in  hand. 
The  terms  and  conditions,  however,  must 
in  respect  to  oertain  restrictions,  excep- 
tions, and  limitations,  as  to  both  parties, 
be  deemed  to  be  subject  to  the  general  law. 
This  leads  us  to  the  consideration  of  the 
condition  prohibiting  alienation  of  the  fran- 
chise. 

2.  The  ordinance  forbids  any  sale  or  trans- 
fer, of  the  franchise  and  telephone  system, 
except  to  a  corporation  to  be  organized 
by  the  original  grantee,  which  was  effected 
by  and  with  the  express  consent  of  the  city 
formally  expressed  in  its  subsequent  ordi- 
nance No.  2694,  by  which  the  Home  Compa- 
ny became  the  franchise  holder.  The  clause 
against  alienation  contained  in  section  14, 
ordinance  No.  2522,  expressjiy  forbade  trans- 
fer to  any  other  telephone  company,  without 
the  consent  of  the  city;  the  purpose  evi- 
dently being  to  maintain  competition  in 
telephone  service  and  prevent  monopoly. 
The  relator  maintains  and  was  sustained 
therein  by  the  trial  court,  that  this  condi- 
tion was  absolute,  and  prevents  and  avoids 
even  an  involuntary  transfer  by  operation 
of  law.  In  general,  the  provision  was  a 
valid  condition  with  valid  reasons  to  sup- 
port it,  and  was  an  agreed  provision  of  the 
contracL  It  was  not,  as  appellant  supposes, 
void  as  against  public  policy,  nor  ultra 
vires  and  void  as  beyond  Uie  corporate  pow- 
er of  the  city.  But  we  know  of  no  case 
where  any  such  condition  has  been  held  to 
defeat  a  transfer  purely  in  invituuL  Relat- 
or makes  no  pretension,  in  pleading  or  argu- 
ment, that  the  foreclosure  and  sale  under 
the  deed  of  trust  were  collusive  or  colorable. 
There  are  many  cases  to  the  effect  that 
covenants  not  to  assign  during  the  term  of 
a  lease,  where  the  covenant  is  well  known  to 
be  for  the  benefit  of  the  landlord's  right  to 
personally  select  his  tenant,  will  not  be  held 
to  prevent  a  transfer,  by  operation  of  law, 
as  by  judicial  sale,  where  there  is  no  indi- 
cation that  the  proceedings  are  voluntary 
and  collusive,  or  colorable.  A  case  directly 
to  the  point  is  Detroit  v.  Mutual  Gas  Co. 
43  Mich.  594,  5  N.  W.  1039.  There,  as  here, 
a  company  accepting  a  franchise,  coupled 
with  a  covenant  not  to  assign  or  transfer, 
mortgaged  its  property  and  franchise,  and 
the  mortgage  was  defaulted,  foreclosed,  and 
the  franchise  and  property  sold  under  the 
foreclosure.    The  court  there  held  that  the 
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condition  against  alienation  did  not  avoid 
the    transfer.      For    cases    analogous   upon 
such  covenants  in  lease  contracts,  see  Higgfi 
V.  Piirsell,  6G  N.  Y.  193;  Doe  ex  dem.  Good- 
behcre  v.  Bevan,  3  Maulc  &  S.  353,  2  Rose, 
456,  la  Revised  Rep.  293;  Dunlop  v.  Mulrv, 
85  App.  Div.  498,  S3  N.  Y.  Supp.  477,  1104; 
Bemis  v.  Wilder,  100  Mass.  446;  Crouse  v. 
Michell,   130   51ich.  347,  97   Am.   St.   Rep. 
479,.  90  N.  W.  32;  Randol  v.  Scott,  110  Cal. 
690,  42  Pac.  976;  Fleming  v.. Fleming  Hotel 
Co.  69  N.  J.  Eq.  715,  61  Atl.  157;  Re  Bush 
(D.  C.)   126  Fed.  878;  Munkwitz  v.  Uhlig, 
64  Wis.  380,  25  N.  W.  424;  Gazlay  v.  Wil- 
liams,  14  L.R^.(NJS.)    1199»  77  C.  C.  A. 
662,  147  Fed.  678;  Taylor,  Land,  k  T.  9th 
ed.  §  408.    To  constitute  a  breach  of  a  cove- 
nant not  to  assign  (in  a  lease),  there  must 
have  been  a  jsufiioiently  formal  assignment 
by  the  lessee,  voluntarily,  carrying  the  legal 
estate.     Re   Buah    (D.   C.)    126   Fed.   878. 
The  argument  of  relator  seems  to  imply  that 
the  voluntary  giving  of  a  mortgage  by  the 
Home   company   renders  the  alienation  by 
judicial  sale  voluntary.    But,  as  pointed  out 
in  Dejtroit  v.  Mutual   Gas  Co.   supra,   the 
giving  of  a  mortgage  is  only  pledging  the 
property  as  security  for  a  debt,  and  convey- 
ing only  an  equitable  interest,  and  not  the 
legal  title.    The  same  reasoning  was  applied 
in  the  lease  case,  Re  Bush«  supra.    Our  law 
provides  that  franchises  may  be  sold  upon 
execution,  and  may  be  mortgaged  and  sold 
undepc  mortgage  foreclosure.     Rem.  &  Bal. 
Cp4e,  S  520  (P.  C.  81,  §  841).    Our  Consti- 
tution   (art.  12,   §  8)    provides  that  "No 
corporation  shall  lease  or  alienate  any  fran 
chise,    so   as   to   relieve   the   franchise,    or 
property  held  thereunder,  from  the  liabili- 
ties of  the  lessor  or  grantor,  lessee  or  gran- 
tee^ oontracted  or  incurred  in  operation,  use, 
or  enjoyment  of  such  franchise  or  any  of  its 
privileges.** 

It  must  therefore  be  considered  that  all 
parties  dealt  with  the  subject-matter  with 
full  consideration  of  the  existing  law,  and 
that  suAh  duties  and  privileges  as  the  law 
expressed  were  portions  of  the  contracts 
and  transactions.  The  law  authorizing  the 
judicial  sale  of  property  and  franchise  was 
part  of  the  contract.  The  constitutional 
provision  making  the  franchise  and  property 
subject  to  all  liabilities  under  the  franchise 
also  entered  into  the  entire  series  of  trans- 
actions, and  follows  and  binds  even  the 
purchaser  at  judicial  sale,  for  it  must  be 
held  to  purchase  with  full  knowledge  and 
understanding  of  all  legal  conditions  attach- 
ing under  the  paramount  law  to  the  fran- 
chise. The  purchaser  even  at  judicial  sale, 
of  a  public  franchise,  cannot  enjoy  the  ease* 
ments  and  other  privileges  without  assuming 
the  burdens  attached. 

Upon  principle  and  precedent,  therefore, 
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we  are  agreed  that  the  involuntary  trans- 
fer -of  the  Home  company's  franchise  and 
property  through  judicial  sale  and  by  opera- 
tion of  law  did  not  give  rise  to  a  cause  of 
forfeiture  against  a  purchaser  in  good  faith. 
3.  The  court  did  not  give  heed  to  any  of 
the  other  grounds  of  forfeiture  alleged  in 
the  complaint,  denied  in  the  answer,  and 
affirmatively  alleged  not  to  exist  in  fact, 
by  appellant  in  its  answ^er. 

As  to  the  maintenance  of  an  "automat- 
ic*' phone  system,  relator  contends  that  to 
have  been  a  condition  of  the  franchise.  We 
do  not  find  in  the  ordinance  relating  to  the 
franchise,  and  the  maintenance  of  the  sys- 
tem, any  stipulation  that  the  grantee  would 
establish,  operate,  and  maintain  automatic 
phones  exclusively.  We  use  the  word  "ex- 
clusively" advisedly,  for  the  title  to  ordi- 
nance No.  2522  and  the  first  section  use  the 
words  "automatic  telephone  system,"  but 
the  granting  words  contained  in  the  first 
section  are  as  follows:  "...  To  lav, 
place,  and  stretch  wires  and  cables  therein 
and  along,  over,  upon,  under  and  across  the 
streets,  alleys,  etc.,  for  the  transmission  of 
sounds,  signals,  conversation,  and  intelli- 
gence tlirough  and  over  said  wires,  etc.,  by 
means  of  electricity,  and  to  construct,  estab- 
lish, equip,  install,  maintain,  and  operate  an 
automatic  telephone  system  and  a  telegraph 
system,  and  to  conduct  a  general  telephone 
and  telegraph  business.*' 
It  appears  to  us: 

Firstly.  That  the  word  "automatic"  Is 
purely  descriptive  of  one  kind  of  telephone 
system  that  might  be  ^'installed,  established, 
maintained,  and  operated**  by  the  grantee, 
but  that  the  grantee  would  not  be  held  to 
establish,  maintain,  and  operate  only  an 
"automatic**  or  self-acting  system  oif  ap- 
pliances. It  was  authorized,  but  not  com- 
pelled, to  establish,  maintain,  and  operate 
such  system;  in  fact,  it  was  authorized,  but 
not  compelled,  to  establish,  maintain,  and 
operate  a  telephone  system.  As  aptly  ar- 
gued by  counsel  for  appellant:  "Relator 
could  with  equal  justification  argue  that 
there  was  a  condition  absolutely  requiring 
the  maintenance  of  &  telegraph  system,  or 
that,  if  a  system  were  installed  with  all  the 
wires  underground,  the  franchise  would  be 
forfeitable  for  the  failure  to  erect  poles." 

^oondly.  If  the  automatio  telephone 
system,  whatever  that  consisted  of,  proved 
in  time  to  be  inadequate  or  unsatisfactory, 
doubtless  the  city  or  its  citizens  would 
hasten  to  complain  to  the  constituted  au- 
thorities to  compel  the  telephone  company 
to  replace  the  aame  with  adequate  and  sat- 
isfactory equipment  and  appliances,  such  as 
inventive  ingenuity  provided  as  the  highest 
standard  of  convenience  and  utility.  The 
argument  of  relator  that  '*onc  of  the  purpos- 
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es  of  chartering  the  automatic  syBtem  was 
to  get  something  like  decent  service"  is 
now  not  sound.  In  these  days  ample  and 
effectual  regulation  and  control  of  all  such 
public  utilities  obtain  by  and  through  the 
state's  mandatory  agencies,  both  as  to  econo- 
my and  as  to  conveniences.  The  old  clamor 
for  competition  and  against  monopoly  in  pub- 
lic utilities  of  almost  every  character  has 
largely  ceased,  and  the  fundamental  rea- 
sons therefor,  in  general,  have  vanished,  un- 
der public  regulation.  Monopoly  of  service 
in  public  utilities  no  longer  terrifies.  Kcon- 
omy  of  service  and  of  cost  to  the  public,  to- 
gether with  the  highest  ki^d  of  efficiency 
and  adaptability  to  use,  is  now  demanded 
and  enforced.  Whether  the  automatic  or 
the  manual  system  of  telephones  is  the  bet- 
ter we  consider  of  small  concern  to  the  cor- 
poration of«  Tacoma;  but  whichever  may 
be  most  efficient  and  convenient  to  the  citi- 
zens of  Tacoma,  we  doubt  not,  will  in  time 
be  demanded  and  obtained.  The  arjyrument 
of  relator  that  the  abandonment  by  the  ap- 
pellant of  the  automatic  telephones  consti- 
tuted nonuser  of  the  franchise  is  also  un- 
eound.  We  must  concede  that  it  is  not  only 
the  right,  but  the  duty,  of  the  public  utili- 
ty concern  to  discard  inconvenient  or  obso- 
lete apparatus  and  provide  the  best  avail- 
able. 

We  do  not  know  whether  it  has  merely 
done  that  or  not.  But  it  is  a  principle  of 
universal  application  that  forfeitures  are 
abhorred  in  the  law  and  will  not  be  de- 
clared, except  in  the  clearest  and  most 
positive  cases,  or  where  the  contract  broken 
80  provides  in  express  terms.  A  forfeiture 
will  be  avoided,  if  possible.  The  franchise 
ordinance  was  not  plain  and  positive  that 
one  of  the  conditions  upon  which  it  was 
granted  was  that  the  holder  of  the  franchise 
should  establish,  maintain,  and  operate  an 
automatic  system  only,  during  the  term  of 
the  franchise,  for  it  was  authorized  also  to 
"conduct  a  general  telephone  business,"  and 
therefore  dedicated  its  property  to  public 
use,  with  all  the  duties,  liabilities,  and  re- 
quirements, as  well  asvprivileges,  under  our 
Constitution  and  laws,  such  dedication  im- 
plied.   It  seems  clear  that  the  mere  nonuse 


or  abandonment  of  the  automatic  telephone 
would  no  more  be  a  ground  of  forfeiture 
than  the  nonuse  or  abandonment  of  poles 
and  wires  upon  the  streets  or  conduits  under 
the  streets. 

4.  It  is  apparently  conceded  by  relator 
that  appellant  has  paid  or  tendered  all  or 
more  than  the  stipulated  1  per  cent  of  the 
gross  earnings  of  the  total  business  earned 
under  the  Home  Telephone  Company's  fran- 
chise, so  that  tliere  is  no  ground  of  forfei- 
ture there. 

5.  We  are  not  entirely  clear  ad  to  whether 
relator  relies  upon  the  alleged  failure  of  ap- 
pellant to  furnish  relator  with  the  sixty 
telephones  and  fifteen  desk  extension  tele- 
phones connected  and  operated  iHth  the 
system  without  expense  to  the  city,  as  stipu- 
lated in  the  ordinance.  We  are  nnder  the 
impression,  however,  from  statements  by 
counsel  in  argument  and  in  relator's  brief, 
that  the  situation  is  that  appellant  is  not 
furnishing  the  automatic  telephones,  but 
is  furnishing  relator,  without  expense  to 
it,  manual  telephones  to  the  specified  num- 
ber under  the  franchise.  If  that  is  the 
case,  we  do  not  consider  the  relatof  has  a 
ground  for  forfeiture  under  that  provision. 
In  fact,  we  should  consider  a  failure  in  that 
respect  a  trivial  failure,  and  believe  that 
relator  is  also  indifferent  to  that  reason 
for  asserting  a  forfeiture,  if  no  other  more 
valid  and  substantial  reason  exists. 

We  conclude,  therefore,  that  appellant  Kaa 
a  valid  title,  by  purchase  at  judicial  sale^ 
of  the  franchise  and  property  of  the  H^mc 
Telephone  Company  of  Puget  Sound,  and 
holds  same  subject  to  all  the  conditions 
stipulated  as  conditions  in  the  grant  of  the 
franchise  by  the  relator,  and  implied  under 
the  Constitution,  and  general  laws  of  the 
state,  and  has  not  given  cause  of  forfeitura 
thereof. 

The  judgment  is  tliefcfore  reversed,  md 
the  cause  dismissed. 

Morris,  Ch.  J.,  and  Mount,  Cbadwl<di« 
and  Parker,  JJ.,  concur. 

Petition  for  rehearing  denied. 
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SEABOARD  AIR  LINE  RAILWAY  COM- 

PANY,  Plff.  in  Err., 

v. 

ELIZABETH   BLACKWELL. 

(244  U.  S.  310,  61  L.  ed.  1160,  87  Sup.  Ct. 

Rep.   640.) 

Commerce  ^  state  regulation  «-  slow- 
ing down  for  grade  crossing. 

The  requirement  of  a  state  statute,  that 
L.R.A.1917F. 


the  engineer  of  a  railway  train  shall  begin 
to  check  the  speed  of  his  train  when  400 
yards  from  each  public  road  crossing  at 
grade,  and  shall  keep  checking  the  speed 
so  as  to  stop  in  time  should  any  person  or 
thing  be  crossing  the  track  on  the  road,  is 
invalid  under  \J.  S.  Const,  art.  1,  §  8,  as  a 
direct  burden  on  interstate  eoramerce,  when 
applied   to   an    interstate   passenger    train 

Note.  ^  The  right  to  limit  the  speed  of 
an  interstate  or  mail  train  is  discussed  in  the 
annotation  following  this  case,  post,  1187. 
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which,  under  the  facts  as  admitted  by  de- 
murrer, crosses  124  highways  at  grade  in 
a  distance  of  123  miles,  none  of  which  crosa- 
ins^s  present  conditions  making  them  pe- 
culiarly dangerous,  but  at  each  of  which 
such  train  would  be  compelled  by  the  law 
to  slow  down  practically  to  a  full  stop, 
thereby  consuming  not  less  than  three  min- 
utes at  each  crossing,  which  would  mo^ 
than  double  the  running  time  of  the  train 
for  the  distance. 

For  other  ca9e$,  9€€  Commerce,  II,  e,  in  Dig. 
1-52  N.  8. 

<Mr.  Chief  Justice  White,  Mr.  Justice  Pit- 
ney, and  Mr.  Justice  Brandeis  dissent.) 


(June  4,  1917.) 

IT^RROR  to  the  Court  of  Appeals  of  the 
li  State  of  Georgia  to  review  a  judgment 
entered  pursuant  to  the  opinion  of  the  Su- 
preme Court  affirming  a  judgment  of  the 
City  Court  of  Elberton  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  the  death  of  her  son,  alleged  to  have 
been  caused  by  defendant's  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  liamar  G.  Rucker,  Andrew  J. 
Ck>bb,  Howell  C.  Srwin,  and  W.  L.  Er- 
win,  for  plaintiff  in  error: 

The  Blow  Post  Law  directly  r^^ulatea 
and  burdens  interstate  conunerce. 

Atlantic  Coast  Line  R.  Co.  v.  Wharton, 
207  U.  S.  334,  52  L.  ed.  234,  28  Sup.  Ct. 
Rep.  121 ;  Central  of  Georgia  R.  Co.  v.  Hall, 
109  Ga.  369,  34  S.  £.  605. 

The  police  power  will  not  protect  a  stat- 
ute where  it  regulated  and  burdens  inter- 
state commerce. 

Charleston  &  W.  C.  R.  Co.  v.  Varnville 
Furniture  Co.  237  U.  S.  597,  69  L.  ed. 
1137,  35  Sup.  Ct.  Rep.  716,  Ann.  Cas.  1916D, 
333. 

No  brief  filed  for  defendant  in  error. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  writ  of  error  is  directed  to  a  judg- 
ment entered  upon  a  verdict  for  the  sum  of 
$1,000  in  the  city  court  of  Elberton, 
Oeorgia,  for  the  death  of  a  son  of  defend- 
ant in  error,  alleged  to  have  been  caused 
by  the  railway  company.  The  judgment  was 
affirmed  by  the  court  of  appeals  of  Georgia. 

The  facts  as  charged  are  that  the  de- 
ceased was  driving  a  horse  and  buggy 
along  a  public  road  in  the  county  of  Elbert, 
and  while  crossing  the  railroad  track  of 
the  railway  company  at  a  public  crossing 
outside  of  the  city  of  Elberton,  he  was 
struck  by  the  engine  of  one  of  the  com- 
pany's passenger  trains  and  received  in- 
juries from  which  he  died  three  days  later. 

That  the  employees  of  the  company  in 
L.R.A.1917F.  75 


charge  of  the  train  failed  to  blow  the 
engine  whistle  at  the  blow  post  400  yards 
south  of  the  crossing,  failed  to  keep  blow- 
ing it  until  the  train  arrived  at  the  cross- 
ing, and  failed  to  check  the  speed  of  the 
train  at  such  blow  post  and  keep  it  checked 
until  the  train  reached  the  crossing,  and, 
so  failing,  the  company  was  guilty  of  neg- 
ligence. 

That  the  employees  of  the  company  failed 
to  keep  the  train  under  control,  and  ap- 
proached the  crossing  at  a  high  and  dan- 
gerous rate  of  speed,  so  that  they  could 
not  stop  the  same  in  time  to  save  the  life 
of  the  deceased,  and  that  such  conduct  was 
negligence.  And  that  "such  conduct  was 
negligence  if  they  saw  said  deceased  on  the 
crossing,  and  it  was  negligence  if  they  did 
not  see  him,  and  it  was  negligence  under 
the  Blow  Post  law,i  and  it  was  negligence 
regardless  of  the  Blow  Post  law." 

The  company  by  its  answer  denied  the 
various  acts  of  negligence  charged  against 
it  and  its  employees  and  denied  "that  the 
failure  to  comply  with  said  Blow  Post  Law 
was  negligence  on  its  part  relatively  to  the 
transaction  in  question." 

The  company  set  out  the  applicable  sec- 
tions of  the  law  and  alleged  that  its  train 
was  running  in  interstate  commerce  between 
the  states,  and  especially  between  Georgia 
and  South  Carolina.  That  between  the 
city  of  Atlanta,  Georgia,  and  the  Savannah 
river,  a  distance  of  123  miles,  where  the 

1  "Sec.  2675.  A  post  to  be  erected. — ^There 
must  be  fixed  on  the  line  of  said  roads,  and 
at  the  distance  of  400  yards  from  the  center 
of  each  of  such  road  crossings,  and  on  each 
side  thereof,  a  post,  and  the  engineer  shall 
be  required,  whenever  he  shall  arrive  at 
either  of  said  posts,  to  blow  the  whistle  of 
the  locomotive  until  it  arrives  at  the  public 
road,  and  to  simultaneously  check  and  keep 
checking  the  speed  thereof,  so  as  to  stop  in 
time  should  any  person  or  thing  be  crossing 
said  track  on  said  road. 

"Sec.  2676.  Neglecting  to  erect  such  posts. 
— Should  any  company  fail  or  neglect  to  put 
up  said  posts,  the  superintendent  thereof 
shall  be  guilty  of  a  misdemeanor. 

"Sec.  2677.  Failing  to  blow  whistle.— If 
any  engineer  neglecli  to  blow  said  whistle 
as  required,  and  to  check  the  speed  required, 
he  is  guilty  of  a  misdemeanor.  Provided, 
that  within  the  corporate  limits  of  the 
cities,  towns,  and  villages  of  this  state,  the 
several  railroad  companies  shall  not  be  re- 
quired to  blow  the  whistle  of  their  locomo- 
tives on  approaching  crossings  or  public 
roads  in  said  corporate  limits,  but  in  lieu 
thereof  the  engineer  of  said  locomotives  shall 
be  required  to  signal  the  approach  of  their 
trains  to  such  crossings  and  public  roads  in 
said  corporate  limits,  by  tolling  the  bell  of 
said  locomotives ;  and  on  failure  to  do  so,  the 
penalties  of  this  section  shall  apply  to  such 
offense."     [Ga.  Code  1914.] 
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same  is  the  boundary  line  of  Georgia,  there 
are  124  points  where  the  line  of  the  rail- 
road crosses  public  roads  of  the  different 
counties  of  the  state,  established  pursuant 
to  law,  and  that  all  of  such  crossings  are 
at  grade. 

That  in  order  to  comply  with  the  law 
the  speed  of  a  train  would  have  to  be  so 
slackened  that  there  would  be  practically  a 
full  stop  at  each  of  the  road  crossings; 
that  the  time  required  for  such  purpose 
would  depend  upon  various  conditions, 
which  might  or  might  not  exist  at  the  time 
and  at  the  crossings;  among  others,  the 
state  of  the  weather  and  the  percentage 
of  grade;  but  it  would  not  be  less  than 
three  minutes  for  a  train  composed  of  an 
engine  and  three  carsi,  and  for  a  train  of 
a  greater  number  of  cars  the  time  would 
be  greater, — for  an  average  freight  train, 
not  less  than  five  minutes. 

That  the  train  alleged  to  have  caused 
the  death  of  the  deceased  was  composed  of 
an  engine,  a  mail  car,  and  two  coaches,  and 
that  if  the  Blow  Post  Law  had  been  com- 
plied with  on  the  day  in  question  at  least 
three  minutes  would  have  been  consumed 
at  each  crossing, — ^more  than  six  hours  be- 
tween Atlanta  and  the  Savannah  river. 
That  the  running  time  between  those  points 
according  to  the  adopted  schedule  was  four 
hours  and  thirty  minutes.  That  if  the  law 
had  been  complied  with  the  time  consumed 
between  those  points  would  have  been  more 
than  ten  and  one-half  hours. 

That  for  freight  trains  the  time  consumed 
would  be  more  than  sixteen  hours,  the  maxi- 
mum speed  of  such  trains  on  the  company's 
road  being  20  miles  an  hour. 

That  the  crossings  are  the  usual  and 
ordinary  grade  crossings  and  there  are  no 
conditions  which  make  any  one  of  them 
peculiarly  dangerous  other  than  such  dan- 
ger as  may  result  from  the  crossing  of  a 
public  road  by  a  railroad  track  at  grade. 

That  between  the  city  of  Atlanta  and 
the  Savannah  river  the  line  of  the  com- 
pany's railroad  crosses  the  tracks  of  two 
other  railroads,  and  that  under  the  laws  of 
the  state  a  train  is  required  to  come  to  a 
full  stop  50  feet  from  the  crossing,  and 
that  the  time  so  consumed  would  increase 
the  time  required  to  operate  between  the 
points  referred  to. 

That  the  law  as  applied  'to  the  train  in 
question  is  an  unreasonable  regulation  of 
interstate  commerce  and  a  violation 
of  f  3,  §  8,  article  I.,  of  the  Constitution  of 
the  United  States,  and  that  therefore  the 
company  is  not  guilty  of  the  various  acts 
of  negligence  charged  against  it. 

Upon  demurrer  to  the  answer  of  the 
company  the  averments  in  regard  to  the  law 
were  struck  out  except  the  denial  that  the 
L.R.A.1917F. 


failure  to  comply  with  the  law  was  negli- 
gence on  the  company's  part  "relatively 
to  the  transaction  in  question." 

The  case  so  went  to  the  jury,  including 
the  defense  that  the  deceased  failed  to  exer- 
cise ordinary  care  and  diligence  for  his  own 
safety.  The  jury  returned  a  verdict  for 
the  sum  of  $1,000. 
'a   motion   for   a   new  trial   was   denied. 

The  railway  company  then  took  the  case 
to  the  court  of  appeals  oi  the  state,  and 
that  court  invoked  the  instruction  of  tho 
supreme  court  upon  the  question  whetuei 
that  part  of  the  law  (Civil  Code  of  the 
state,  §  2675)  which  requires  the  engineer 
to  check  the  speed  of  the  train  on  approach- 
ing  a  public  crossing,  so  as  to  stop  in  time 
should  any  person  or  thing  be  crossing  the 
railroad  track  on  its  road,  is  unconstitu- 
tional so  far  as  an  interstate  train  is  con- 
cerned, under  the  conditions  set  forth  ia 
the  answer  of  the  company,  for  the  reasou 
that,  as  thus  applied,  the  statute  is  a  regu- 
lation of  interstate  conunerce  and  repug- 
nant to  the  commerce  clause  of  the  Consti- 
tution of  the  United  States. 

The  supreme  court  answered  the  question 
in  the  negative.  The  opinion  of  the  court 
is  very  elaborate,  but  the  basis  of  it  is 
that  the  law  is  a  valid  exercise  of  the  police 
pover  of  the  state,  that  there  was  no  dis- 
placement of  its  exercise  by  congressional 
action,  and  that  by  its  exercise  in  the  law 
in  question  it  did  not  directly  burden  inter- 
state commerce. 

The  court  of  appeals  accepted  necessarily 
the  views  of  the  supreme  court  and  sus- 
tained the  ruling  of  the  trial  court  upon 
the  demurrer  to  the  plea  of  the  company 
that  the  law  violated  the  commerce  clause 
of  the  Constitution. 

To  the  contention  of  the  company  that 
the  deceased  had  not  observed  ordinary 
care  for  his  own  safety,  and  could  have 
avoided  the  injury  which  resulted  in  his 
death,  the  court  answered  that  it  was  a 
jury  question,  and  said:  "In  view  of  the 
evidence  as  to  the  defendant's  failure  to 
comply  with  the  provisions  of  the  Blow 
Post  Law  there  is  sufficient  testimony  as  a 
whole  to  support  the  jury's  findings  in 
favor  of  the  plaintiff."  The  court  hence 
affirmed  the  judgment. 

It  will  be  observed,  therefore,  from  this 
statement,  that  the  law  of  the  state  was  an 
clement  in  the  decisions  of  the  state  tribu- 
nals and  its  constitutionality  was  sus- 
tained against  the  attacks  of  the  railway 
company.  The  question  is  therefore  pre- 
sented for  our  consideration.  In  its  con- 
sideration we  need  not  descant  upon  the 
extent  of  the  police  power  of  the  state  and 
the  limitations  upon  it  when  it  encounters 
the   powers    conferred    upon    the    national 
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government.  TUere  is  pertinent  exposition 
of  thefie  in  Southern  R.  Co.  v«  King,  217 
U.  S.  524,  54  L.  ed.  868,  30  Sup.  Ct.  Rep. 
594,  in  wliich  the  law  now  under  review 
was  passed  upon.  The  case  is  clearer  as  to 
the  relation  of  the  powers  and  that  the 
power  of  the  state  cannot  be  exercised  to 
directly  burden  interstate  conunerce.  It 
was  recognized  that  there  might  be  cross- 
ings the  approach  of  which  the  state  could 
regulate.  But,  on  the  other  hand,  it  was 
said  Uiere  might  be  others  so  numerous 
and  so  near  together  that  to  require  the 
Blackening  of  speed  would  be  practically 
destructive  of  the  successful  operation  of 
interstate  passenger  trains;  and  therefore 
"statutes  which  require  the  speed  of  such 
trains  to  be  checked  at  all  crossings  so 
situated  might  not  only  be  a  regulation  but 
also  a  direct  burden  upo;a  interstate  com- 
merce, and  therefore  beyond  the  power  of 
the  state  to  enact." 

That  case  went  off  on  a  question  of 
pleading.  An  answer  was  filed  that  did  not 
invoke  the  Federal  Constitution.  This  was 
attempted  to  be  done  by  an  amended  answer 
which  was  very  general  and  to  which  a 
demurrer  was  sustained.  At  the  trial  of  the 
action  there  was  an  offer  of  evidence  of  the 
specific  effect  of  the  law  upon  the  opera- 
tion of  trains  aa  showing  the  impediment 
of  the  law  to  interstate  commerce.  The 
evidence  was  excluded.  This  court  sus- 
tained the  ruling  on  the  ground  that  th^ 
evidence  was  not  admissible  under  the 
pleadings.  The  ruling  upon  the  demurrer 
to  the  answer  was  sustained  on  the  ground 
that  the  answer  contained  only  general 
averments  constituting  "mere  conclusions." 
It  was  said  that  the  averments  "set  forth 
no  facts  which  would  make  the  operation 
of  the  statute  unconstitutional.  They  do 
not  show  the  number  or  location  of  the 
crossings   at  which  the  railway   company 


would  be  required  to  oheck  the  speed  of  its 
trains  so  as  to  interfere  with  their  success- 
ful operation.  For  aught  that  appears  as 
allegations  of  fact  in  this  answer  the  cross- 
ing at  which  this  injury  happened  may 
have  been  so  located  and  of  such  danger- 
ous character  as  to  make  the  slackening  of 
trains  at  that  point  necessary  to  the  safety 
of  those  using  the  public  highway,  and  a 
statute  making  such  requirement  only  a 
reasonable  police  regulation,  and  not  an 
unlawful  attempt  to  regulate  or  hinder  in- 
terstate commerce.  In  the  absence  of  facts 
setting  up  a  situation  showing  the  unrea- 
sonable character  of  the  statute  as  applied 
to  the  defendant  under  the  circumstances, 
we  think  the  amended  answer  set  up  no 
legal  defense,  and  that  the  demurrer  there- 
to was  properly  sustained." 

The  facts  so  specified,  and  which  it  was 
decided  would  give  illegal  operation  to  the 
statute,  are  alleged  in  the  present  case, 
and,  assuming  them  to  be  true, — and  we 
must  so  assume, — compel  the  conclusion 
that  the  statute  is  a  direct  burden  upon 
interstate  commerce,  and,  being  such,  is  un- 
lawful. The  demurrer  to  the  answer  aver- 
ring them  was  therefore  improperly  sus- 
tained. 

We  express  no  opinion  on  the  third  de- 
fense of  the  company. 

Reversed  and  case  remanded  for  further 
proceedings  not  inconsistent  with  this 
opinion. 

The  Chief  Jastice,  Mr.  Justice  Pitney, 
and  Mr.  Justice  Brandeis  dissent  on  the 
ground  that  the  regulation  in  question  was 
within  the  class  which  the  state  is  entitled 
to  enact  in  the  absence  of  congressional  ac- 
tion, and  until  such  action.  There  having 
been  no  action  by  Congress,  there  is  there- 
fore no  ground  for  holding  the  state  action 
void  as  a  regulation  of  interstate  commerce. 


speed 


This  question  is  considered  also  in  the 
note  to  Peterson  v.  State,  14  L.R.A. 
(N.S.)  293. 

That  note  so  far  as  concerns  the 
stopping  of  interstate  and  mail  trains 
has  been  supplemented  in  the  notes  to 
Missouri,  K.  &  T.  R:  Co.  v.  State,  29 
L.R.A.(N.S.)  159,  and  St.  Louis  &  S.  F. 
R.  Co.  V.  Langer,  44  L.R.A.(N.S.)  481. 

That,  in  the  absence  of  congressional 
action,  the  state  and  municipalities  may 
limit  the  speed  of  interstate  trains  or 
mail  trains  without  violating  the  com- 
merce laws  of  the  Federal  Constitution, 
providing  the  limitation  is  such  as  under 

the  circumstances  is  reasonable,  is  ap- 
L.R,A.1917F. 


parently  settled  by  the  decisions  cited 
in  the  present  and  the  earlier  note  on 
this  question.  It  was  so  held  in  Erb  v. 
Morasch  (1900)  177  U.  S.  584,  44  L.  ed. 
897,  20  Sup.  Ct.  Rep.  819  (where  an 
ordinance  limited  the  speed  of  trains  in 
Kansas  City  to  6  miles  per  hour),  and 
Chicag:o  &  A.  R.  Co.  v.  Carlinville  (1902) 
200  IlL  314,  60  L.R.A.  391,  93  Am.  St. 
Rep.  190,  65  N.  E.  730  (where  a  mu- 
nicipal ordinance  limited  the  speed  of 
trains  to  10  miles  an  hour),  both  of 
which  are  cited  in  the  earlier  note. 

The  same  conclusion  is  stated  in 
Southern  R.  Co.  v.  King  (1909)  217  U. 
S.  524,  54  L.  ed.  868,  30  Sup.  Ct.  Rep. 
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594,  which  is  discussed  in  Seaboard  Air 
LiXE  R.  Co.  V.  Blackwell,  ante,  1184. 

And  in  Southern  R.  Co.  v.  Grizzle 
(1908)  131  Ga.  287,  62  S.  E.  177,  in 
which  only  the  court's  syllabus  is 
reported,  it  was  held  that  the  Georgia 
statute  requiring  an  engineer  to  check 
the  speed  of  his  engine  on  approaching 
a  public  crossing,  so  as  to  be  able  to 
stop  in  time  should  any  person  or  thing 
be  crossing  the  track  at  the  crossing,  is 
not,  with  respect  to  a  railroad  company 
doing  an  interstate  business,  violative 
of  the  commerce  clause  of  the  Federal 
Constitution,  but  is  a  valid  police  regu- 
lation; and  that  no  error  was  committed 
in  refusing  to  allow  an  amendment  of- 
fered by  the  railroad  company,  alleging 
that  the  statute  was  void  because  in  vio- 
lation of  the  commerce  clause  of  the 
Federal  Constitution,  and  that  the  fail- 
ure to  comply  with  its  requirements  by 
a  railroad  company  in  the  operation  of 
an  interstate  train  could  not  lawfully 
be  attributed  to  it  as  negligence. 

So,  on  facts  beyond  the  scope  of  the 
note,  the  court  in  Crutcher  v.  Kentucky 
(1891)  141  U.  S.  47,  35  L.  ed.  649,  11 
Sup.  Ct.  Rep.  851,  said  arguendo:  '^It 
is  also  within  the  undoubted  province 
of  the  state  legislature  to  make  regula- 
tions with  regard  to  the  speed  of  rail- 
road trains  in  the  neighborhood  of  cities 
and  towns;  with  regard  to  the  precau- 
tions to  be  taken  in  the  approach  of  such 
trains  to  bridges,  tunnels,  deep  cuts,  and 
sharp  curves;  and  generally,  with  regard 
to  all  operations  in  which  the  lives  and 
health  of  people  may  be  endangered, 
even  though  such  regulations  affect  to 
some  extent  the  operations  of  interstate 
commerce.  Such  regulations  are  emi- 
nently local  in  their  character,  and,  in 
the  absence  of  congressional  regulations 
over  the  same  subject,  are  free  from  all 
constitutional  objections,  and  unques- 
tionably valid." 

In  Georgia  R.  &  Bkg.  Co.  v. 
Auchinachie  (1914)  142  Ga.  513,  83  S. 
£.  127,  an  action  for  the  death  of  one 
walking  on  a  railroad  track,  due  to  his 
being  struck  by  a  train,  it  was  held  that 
an  amendment  to  the  defendant's  plea, 
alleging  that  the  Blow  Post  Law,  con- 
sidered in  Seaboard  Air  Like  R.  Co.  v. 
Blackwell,  was  unconstitutional  as 
constituting  a  burden  on  interstate  com- 
merce, was  properly  disallowed,  as  there 
was  no  allegation  in  the  petition  charg- 
ing the  railroad  company  with  a  viola- 
tion of  the  law,  and  the  amendment  was 
therefore  irrelevant. 

It  was  held  also  in  Georgia  R.  &  Bkg. 

Co.   Y.    Auchinachie    (G-a.)    supra,    that 
L.R.A.1917F. 


the  isolated  circumstance  that  the  train 
by  which  the  alleged  wrongful  death 
was  caused  carried  interstate  passengers 
was  insufficient  to  render  the  statute 
void  as  being  an  unreasonable  burden 
upon  interstate  commerce,  and  that  evi- 
dence of  this  circumstance  was  there- 
fore properly  excluded. 

And  without  discussing  the  question 
whether  a  statute  prohibiting  the  run- 
ning of  trains  at  more  than  6  miles  an 
hour  across  a  highway  in  or  near  the 
compact  part  of  a  town  constituted  an 
unlawful  regulation  of  interstate  com- 
merce, the  court  in  Clark  v.  Boston  & 
M.  R.  Co.  (1887)  64  N.  H.  323,  10  Atl. 
676,  stated  that  the  statute  was  an  exer- 
cise of  the  police  power  of  the  state  for 
the  safety  and  welfare  of  the  inhabit- 
ants, and  was  applicable  to  railroads 
which  extended  into  an  adjoining  state 
as  well  as  those  which  were  wholly 
within  the  state.  It  was  contended  that 
the  statute  did  not  apply  to  interstate 
railroads.  The  decision  apparently  as- 
sumed the  constitutionality  of  the  stat- 
ute as  applied  to  such  railroads. 

The  question  whether  a  statute  or 
ordinance  limiting  the  speed  of  inter- 
state or  mail  trains  contravenes  the 
commerce  clause  of  the  Federal  Consti- 
tution depends,  it  seems,  in  the  absence 
of  congressional  action,  upon  its  reason- 
ableness; that  is,  in  the  absence  of  con- 
gressional action,  the  states  may  enact 
police  regulations  limiting  the  sp^d  of 
interstate  or  mail  trains,  provided  an 
unreasonable  burden  on  interstate  com- 
merce is  not  thereby  imposed,  even 
though  such  commerce  is  to  some  extent 
affected  thereby.  This  is  brought  out 
clearly  by  the  cases  of  Seaboard  Air 
Line  R.  Co.  v.  Blackwell,  ante,  1184, 
and  Southern  R.  Co.  v.  King  (U."  S.) 
supra,  which  is  cited  in  the  Blackwell 
Case.  In  the  King  Case,  the  Federal 
Supreme  Court,  by  Mr.  Justice  Day, 
said:  "Applying  the  general  rule  to  be 
deduced  from  these  cases  to  such  regu- 
lations as  are  under  consideration  here, 
it  is  evident  that  the  constitutionality 
of  such  statutes  will  depend  upon  their 
effect  upon  interstate  commerce.  It  is 
consistent  with  the  former  decisions  of 
this  court,  and  with  a  proper  interpre- 
tation of  constitutional  rights,  at  least 
in  the  absence  of  congressional  action 
upon  the  same  subject-matter,  for  the 
state  to  regulate  the  manner  in  which 
interstate  trains  shall  approach  danger- 
ous crossings,  the  signals  which  shall  be 
given,  and  the  control  of  the  train  which 
shall  be  required  under  such  circum- 
stances.    Crossings  may  be  so  situated 
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in  reference  to  cuts  or  curves  as  to 
render  them  highly  dangerous  to  those 
using  the  public  highways.  They  may 
be  in  or  near  towns  or  cities,  so  that 
to  approach  them  at  a  high  rate  of  speed 
would  be  attended  with  great  danger 
to  life  or  limb.  On  the  other  hand, 
highway  crossings  may  be  so  numerous 
and  so  near  together  that  to  require 
interstate  trains  to  slacken  speed  in- 
discriminately at  all  such  crossings 
would  be  practically  destructive  of  the 
successful  operation  of  such  passenger 
trains.  Statutes  which  require  the  speed 
of  such  trains  to  be  checked  at  all  cross- 
ings so  situated  might  not  only  be  a 
regulation,  but  also  a  direct  burden  upon 
interstate  commerce,  and  therefore  be- 
yond the  power  of  the  state  to  enact." 

And  statutes  or  ordinances  imposing 
an  unreasonable  restraint  upon  the 
speed  of  interstate  trains  have  been  held 
unconstitutional. 

Thus,  it  was  held  in  Lusk  v.  Dora 
(1915)  224  Fed.  650,  that  an  injunction 
against  enforcement  of  a  municipal  ordi- 
nance limiting  th^  speed  of  trains  with- 
in the  corporate  limits  to  6  miles  an 
hour  would  be  granted  on  the  applica- 
tion of  an  interstate  carrier,  on  the 
ground  that  the  ordinance  imposed  an 
unreasonable  burden  on  interstate  com- 
merce, where  it  appeared  that  the  town 
had  about  1,000  inhabitants,  that  its 
corporate  limits  were  approximately  IJ 
miles  in  extent;  that,  because  of  the 
difference  in  the  level  of  the  right  of 
way  and  of  the  town,  the  track  could 
not  well  be  used  for  travel  except  at 
points  of  the  crossing  of  the  streets; 
that  four  streets,  only  one  of  which  was 
considerably  traveled,  crossed  the  rail- 
road at  grade,  and  that  the  operation 
of  trains  through  the  town  at  low  speed 
was  especially  difficult  because  of  the 
grade  and  curvature  of  the  track.  The 
injunction  was  granted  on  condition  that 
the  railroad  company  maintain  adequate 
protection  at  the  grade  crossings  to 
those  using  the  streets,  the  court  saying 
that  the  finding  that  the  ordinance  im- 
posed an  unreasonable  burden  on  inter- 
state commerce  was  predicated  upon  the 
idea  that  the  danger  to  be  apprehended 
could  be  adequately  guarded  against 
by  properly  protecting  the  crossings  that 
needed  protection  by  flagmen,  without 
unnecessarily  impeding  the  operation  of 
the  railroad  by  so  stringent  a  speed 
limit. 

And  a  city  ordinance  prohibiting  the 
running  of  trains  at  a  speed  of  more 
than  4  miles  an  hour  was  held  in  Meyers 
V.  Chicago,  R.  L  &  P,  B.  Co.  (1881)  57 
L.R.A.19I7F. 


Iowa,  555,  42  Am.  Rep.  50,  10  N.  W. 
896,  to  impose  an  unreasonable  restraint 
upon  commerce  as  applied  to  a  railroad 
which  ran  for  3  miles  within  the  limits 
of  the  city  through  farm  lands  fenced 
on  both  sides  before  it  reached  the 
inhabited  portion  of  the  city. 

See  also  Seaboard  Aib  Line  R.  Co.  v. 
Blackwell. 

Ordinances  limiting  the  speed  of 
trains  have  been  upheld  in  several  cases 
as  against  objections  that  they  uncon- 
stitutionally interfered  with  the  car- 
riage of  the  United  States  mail. 

Thus,  it  has  been  held  that  the  fact 
that  a  train  is  composed  only  of  mail 
cars,  and  is  devoted  exclusively  to  the 
carriage  of  United  States  mail,  does 
not,  in  the  absence  of  action  bj^  Congress 
with  respect  to  the  speed  of  mail  trains, 
preclude  a  city,  in  the  exercise  of  its 
police  power,  from  regulating  by  ordi- 
nance the  speed  of  such  trains  within 
its  limits.  Lasater  v.  St.  Louis,  L  M. 
&  S.  R.  Co.  (1913)  177  Mo.  App.  534, 
160  S.  W.  818.  The  court  said:  "De- 
fendant's contention  is  that  the  entire 
subject  of  the  handling  and  transporta- 
tion of  the  mails  is  one  exclusively  with- 
in the  control  of  Congress,  and  that  the 
latter  cannot  be  hampered  in  the  regu- 
lations designed  to  accomplish  this  ob- 
ject by  mere  police  regulations  of  a  city 
with  respect  to  the  operation  of  trains. 
That  this  assignment  of  error  is  not  well 
taken  is  quite  apparent,  and  we  shall 
not  enter  upon  an  extended  discussion 
of  the  question  involved.  That  the  state 
has  the  power  to  make  and  enforce  rea- 
sonable regulations  designed  to  secure 
the  safety  and  comfort  of  passengers, 
employees,  persons  crossing  railway 
tracks,  etc.,  in  the  exercise  of  the  police 
power  of  the  state,  is  beyond  dispute. 
.  .  .  Local  laws  of  this  character  are 
undoubtedly  valid  as  affecting  the  opera- 
tion of  mail  or  other  trains  engaged  in 
interstate  commerce,  when  they  do  not 
directly  conflict  with  regulations  pre- 
scribed by  Congress  respecting  the 
movements  of  such  trains.  It  may  be 
that  Congress  has  the  power  to  prescribe 
certain  regulations  with  respect  to  the 
speed  of  mail  trains;  but,  if  so,  it  does 
not  appear  that  Congress  has  attempted 
to  occupy  this  field,  nor  is  any  authority 
shown  for  the  proposition  that  such  reg- 
ulations by  Congress  would  supersede 
local  laws  and  regulations  of  the  precise 
character  above  mentioned." 

And  see  Whitson  v.  Franklin  (1870) 
34  Ind.  392,  which  is  cited  in  the  earlier 
note  on  this  question  and  sustains  the 
validity  of  a  city  ordinance  limiting  the 
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speed  of  trains  within  the  corporate 
limits  to  4  miles  an  hour,  as  against  the 
objection  that  the  railroad  company  vio- 
lating the  ordinance  was  engaged  in 
carr3ring  the  mail  between  certain  cities 
in  the  state,  that  by  contract  with  the 
government  it  was  required  to  transport 
the  mail  between  the  said  cities  within 
a  prescribed  time,  and  that  this  could 
not  be  done  if  the  towns  and  cities 
through  which  the  road  ran  were  al- 
lowed to  regulate  the  speed  of  the  trains 
passing  through  them.  It  was  held  that 
a  demurrer  to  this  defense  was  proper- 
ly sustained.  The  court  said:  "We  are 
unable  to  see  why  the  appellant  was 
justified  in  violating  the  ordinance  of 
the  city  from  the  fact  the  company  was 
engaged  in  carrying  the  mails,  under 
contract  with  the  Federal  government. 
To  recognize  this  as  a  defense  would 
virtually  deprive  the  municipal  authori- 
ties of  the  power  of  regulating  the  speed 
of  trains,  which  would  place  the  safety 
of  the  inhabitants  in  the  towns  and 
cities  through  which  such  trains  would 
run  at  the  mercy  of  those  in  charge  of 
trains  carrying  the  mail." 

In  Southern  R.  Co.  v.  King  (1909) 
217  U.  S.  624,  64  L.  ed.  868,  30  Sup.  Ct. 
Rep.    694,    it    was    held    (Mr.    Justice 


Holmes  dissenting)  that  general  aver- 
ments in  the  answer  in  an  action  to 
recover  damages  from  a  railway  com- 
pany for  wrongful  death  caused  by  vio- 
lation of  the  Georgia  Blow  Post  Statute, 
requiring  the  slackening  of  speed  at 
highway  crossings,  that  the  statute  vio- 
lated the  commerce  laws  and  was  a  di- 
rect burden  upon  and  impeded  traffic, 
and  impaired  the  usefulness  of  the  rail^ 
way  company's  facilities  for  that  pur- 
pose, and  that  it  was  impossible  to  ob- 
serve the  statute  in  oanying  mails  and 
in  interstate  commerce  business,  were 
not  sufficient  as  against  demurrer,  since 
they  were  mere  conclusions,  and  did 
not  show  the  number  or  locations  of 
the  crossings  at  which  the  railway  com- 
pany would  be  required  to  check  the 
speed  of  its  trains,  nor  that  the  par- 
ticular crossing  was  not  a  dangerous 
one.  See  quotation  from  this  case  in 
SnABOARD  Air  Line  R.  Co.  v.  Blackwell, 
ante,  1184. 

As  to  constitutionality  of  statutes  fix- 
ing minimum  rate  of  speed  at  which 
carrier  may  transport  special  kinds  of 
freight,  see  notes  to  Downey  v.  Northern 
P.  R.  Co.  26  L.R.A.(N.S.)  1017,  and 
Davison  v.  Chicago  &  N.  W.  R.  Co. 
L.R.A.1917C,  142.  R.  E.  H. 


WEST   VIRGINIA    SUPREIME   COURT 
OP  APPEAIjS. 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY 

V. 

PUBLIC  SERVICE  COMMISSION. 

(76  W.  Va.  100,  83  S.  E.  286.) 

Railroad  "-  oompnlsory     service  —  re- 
turns. 

1.  Though  competent  upon  an  inquiry  as 
to  the  reasonableness  of  an  order  entered 
by  the  Public  Service  CommisBlon,  requiring 
installation  and  operation  of  a  passenger- 
(tarrying  service  on  a  lateral  line  constructed 
under  tiie  provisions  of  §  2983,  Code  1913, 
a  comparison  of  the  expenses  incident  there- 
to, with  prospective  returns  therefrom,  is 
not  controlling. 

For  other  cases,  see  Carriers,  TV,  d,  in  Dig. 
1-52  N.  8. 

Same  ^  branch  line  ^  factors  involved. 

2.  Qumre:  Whether,  in  determininq:  that 
question,   the   relation   of  the  branch   line 

Headnotea  by  Ltnch,  J. 

Note. —  As  to  consideration  of  entire  re- 
turn of  railroad  company  in  passing  upon 
its  duty  to  operate  a  branch  line  at  a  loss, 
see  annotation  following  this  case,  post, 
1193. 
L.R.A.1917F. 


to  the  system  of  which  it  is  a  part,  the 
public  convenience  to  be  served,  the  char- 
acter and  volume  of  traffic,  personal  and 
freight,  present  and  prospective,  the  neces- 
sary cost  of  installation  and  of  service,  and 
the  effect  on  the  revenues  of  the  entire  sys* 
tem,  are  factors  to  be  considered  and  viewed 
in  the  light  of  all  the  circumstances  and 
conditions  attendant  upon  the  performance 
required. 

For  other  oases,  see  Carriers,  TV,  d,  tn  THg. 
1-52  N.  8. 

Same  ^  scope  of  traffic. 

3.  Quaere:  Wliether,  in  a  proceeding  to 
obtain  from  the  Commission  an  exercise  of 
the  power  conferred  by  chapter  9,  Acts  1918, 
the  question  of  revenue  to  a  railroad  com- 
pany from  a  branch  line,  in  so  far  as  deemed 
controlling  on  the  fairness  and  reasonable- 
ness of  a  requirement  for  passenger  service 
thereon,  is  to  be  determined  by  consideration 
of  both  freight  and  passenger  traffic  origi- 
nating on  the  branch  line  in  connection  with 
the  railroad  system  as  a  whole ;  and  if,  when 
so  considered,  the  total  returns  from  such 
traffic  permit  of  a  reasonable  margin  of 
profit  to  the  company,  it  can  properly  com- 
plain that  the  requirement  entails  a  loss  on 
the  passenger  service  alone. 

For  other  cases,  see  Carriers,  TV,  d,  m  Dig. 
1-52  N,  8. 

Same  —  confiscatory  order. 

4.  Qufcre :  Whether,  before  an  order  of  the 
Commission    requiring   adequate  passenger 
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facilities  on  a  lateral  line  can  be  deemed 
confiscatory,  it  must  appear  that  the  reve- 
nues of  the  entire  system  are  insufficient  to 
meet  the  additional  expense  necessary  there- 
for, with  a  fair  margin  of  profit. 
For  other  cases,  see  Ciurriers,  IV,  d,  f»  Dig, 
1-52  xY.  8. 

Same  —  authority  of  Commission. 

5.  Such  Commission  has  authority,  under 
chapter  9,  Acts  1913,  to  require  railroads  to 
provide  adequate  facilities  for  the  trans- 
portation of  persons  and  property  on  both 
main  and  lateral  lines. 

For  ottier  cases,  see  Carriers,  TV,  d,  in  Dig, 

8ame  —  adequate  service  —  cost. 

6.  So  ion?  as  it  retains  its  corporate  en- 
tity, a  rai&oad  is  legally  C(Mnpellable  to 
furnish  reasonably  adequate  facilities  for 
the  transportation  of  persons  and  property 
on  the  lines  operated,  whether  main  or 
branch  lines,  subject  to  such  regulations 
and  charges  as  are  prescribed  by  statute, 
or  by  the  corporation,  not  inconsistent  with 
general  statutory  provisions;  provided  only 
that  the  requirement  therefor,  viewed  in 
the  light  of  all  the  circumstances  attendant 
thereon,  does  not  entail  a  substantial  loss 
to  the  operator. 

For  other  cases,  see  Carriers,  IV,  d,  in  Dig. 
1-52  A-.  8, 

Evidence  —  burden     of     proof  —  con- 
fiscatory rate, 

7.  On  the  operator  rests  the  burden  of 
showing  data  from  which  to  determine 
whether  the  required  service  is  in  effect  con- 
fiscatory. 

For  other  cases,  see  Evidence,  II,  in  Dig. 
1-52  N.  8. 

Same  «-  ivel^t  -»  excess  of  expense. 

8.  Mere  excess  of  estimated  operating  ex- 
penses above  prospective  returns  from  the 
required  service  on  a  branch  line  is  inade- 
quate upon  the  question  of  reasonableness. 
Other  factors  are  requisite  for  that  pur- 
pose. 

For  other  cases,  see  Evidence,  XII,  k,  in  Dig, 
1-52  N,  8. 

Railroad   — >   requirement   of   adequate 
service  —  effect. 

9.  Requirement  of  adequate  service  and 
facilities  therefor  does  not  presuppose  the 
previous  existence  of  either  service  or  facili- 
ties. It  applies  alike  to  cases  where  the 
carrier  has  failed  to  provide  any  service 
and  where  it  has  provided  insufficient  serv- 
ice or  facilities. 

For  other  cases,  see  Carriers,  TV,  d,  in  Dig, 
1-52  N.  8. 

(October  13,  1914.) 

PETITION  by  the  Railway  Company  tor 
suspension  of  an  order  of  the   Public 
Service  Commission  requiring  it  to  inaugu- 
rate and  maintain  a  passenger  service  be- 
tween certain  points.    Refused. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Enslow,  Fltzpatrlck,  Alderson, 
Ss  Baker  for  petitioner. 
L.R.A.1917P. 


Messrs.  A.  A.  Ijllly»  Attorney  General, 
and  Frank  lilvely,  Assistant  Attorney  (gen- 
eral, for  respondent. 

liynch,  J.,  delivered  the  opinion  of  the 
court: 

After  due  notice  and  hearing,  upon  the 
petition  of  John  Vawter  and  others  similar- 
ly situated,  the  Public  Service  Commission 
entered  an  order  requiring  the  Chesapeake 
&  Ohio  Railway  Company,  a  common  car- 
rier, to  inaugurate  and  maintain  a  passen- 
ger service,  to  consist  of  two  trains  daily 
each  way,  except  Sunday,  between  Hawk's 
Xest,  a  station  on  its  main  line,  and  Ansted, 
a  distance  therefrom  of  2^  miles.  Ansted, 
according  to  the  proof,  has  a  population  of 
1,200  to  1,500  people,  and  is  the  trade  cen- 
ter for  an  active  business  community  sur- 
rounding it,  with  an  estimated  total  of 
about  6,000  persons,  including  those  resid- 
ing within  its  corporate  limits.  At  the  date 
of  the  order,  and  prior  thereto,  the  only 
method  of  travel  between  the  two  points 
was,  and  so  far  still  is,  on  foot  or  by  hack 
or  other  vehicle  of  like  character,  over  un- 
improved and  dangerous  mountain  roads. 
Although  the  company  had  constructed  and 
since  1890  has  continuously  operated  a 
branch  or  lateral  line  to  and  beyond  An- 
sted, it  has  at  no  time  installed  a  passenger 
service  oVer  it,  but  has  exclusively  devoted 
the  line  to  the  haulage  of  freight,  consisting 
for  the  most  part  of  coal  from  collieries  near 
Ansted.  On  the  contrary,  it  has  persistently 
refused  to  provide  such  service,  to  require 
which  Vawter,  a  resident  of  Ansted,  and 
those  associated  with  him,  instituted  the 
proceeding  before  the  Public  Service  Com- 
mission, with  the  result  stated.  Of  this 
order  the  railroad  complains. 

At  common  law,  and,  in  this  state,  under 
constitutional  and  statutory  provisions,  rail- 
road companies,  because  their  corporate  ex- 
istence emanates  from  the  public,  owe  to  it 
in  return  therefor  certain  duties,  perform- 
ance of  which  they  cannot  evade,  among 
them  being  the  establishment  and  mainte- 
nance of  reasonable  facilities  for  transpor- 
tation of  both  persons  and  freight.  Such 
duties  have  always  existed.  They  were  not 
created  by  any  statute.  They  are  common- 
law  requirements.  Southern  P.  Co.  v.  Rail- 
road Commission,  60  Or.  400,  119  Pac.  727; 
Mills,  Em.  Dom.  §  14;  Olcott  v.  Fond  du  Lac 
County,  16  Wall.  678,  21  L.  ed.  382.  By 
§  9,  art.  11,  of  the  Constitution,  and  §  71, 
chap.  54,  Code  1913  (§  2995),  railroads  are 
declared  to  be  public  highways,  and  as  such 
"free  to  all  persons  for  the  transportation 
of  their  persons  and  property  thereon,  un- 
der such  regulations  as  shall  be  prescribed 
by  law."  As  the  most  available  method 
for  the  enforcement  of  these  conmion-law 
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duties,  confirmed  by  statutes,  the  legisla- 
ture created  a  Public  Service  Commission, 
and  clothed  it  with  ample  authority  to  re- 
quire railroad  and  other  transportation  com- 
panies to  establish  and  maintain  such  ade- 
quate and  suitable  public  service  facilities 
and  conveniences,  and  perform  such  service 
in  respect  thereto  as  shall  be  deemed  rea- 
sonable, safe,  and  sufficient,  and  in  all  re- 
spects just  and  fair. 

Though  upon  appeal  the  company  charges 
failure  on  the  part  of  the  Commission  prop- 
erly to  conceive  and  apply  §  4,  chap.  9, 
Acts  1913,  §  4,  serial  §  639,  Code  1913,  it 
does  not  point  out,  in  argument  or  other- 
wise, any  particulars  wherein  the  Commis- 
sion either  misconceived  the  purpose  or 
meaning  of  the  section  or  misapplied  it  to 
the  facts  upon  which  the  order  was  based. 
Nor  does  it  now  argue  that  the  section  does 
not  empower  the  Commission  to  require  the 
corporation  to  install  and  maintain  adequate 
facilities  in  respect  to  its  public  duties. 
And  reasonably  it  could  not,  because,  as  the 
statute  provides :  "Every  railroad  and  other 
transportation  company  may  be  required  by 
the  Commission  to  establish  and  maintain 
such  suitable  public  service  facilities  and 
conveniences  as  may  be  reasonable  and  just.'* 

So  that  we  are  concerned  only  with  the 
inquiry  whether  the  company  was  derelict 
in  the  performance  of  such  duties,  and,  if 
so,  whether  the  Commission's  order  was  rea- 
sonable and  just. 

Evidently,  the  branch  line  was  constructed 
under  the  provisions  of  §  2983,  Code  1913, 
chap.  54,  §  69,  authorizing  the  building  of 
lateral  lines.  The  company  intended  the 
line  to  Ansted  chiefly  for  the  haulage  of 
freight,  and  not  for  the  transportation  of 
passengers.  But  the  purpose  then  contem- 
plated avails  not  as  an  excuse  for  avoiding 
duties  imposed  by  law  upon  common  car- 
riers. When  built,  the  line  became  an  in- 
tegral part  of  the  extensive  Chesapeake  & 
Ohio  System,  and  must  be  treated  and  con- 
trolled as  such,  and  not  merely  as  a  segre- 
gated part  of  it;  for  chapter  9,  Acts  1913, 
clearly  evinces  an  intention  on  the  part  of 
the  legislature,  through  the  Commission,  to 
control  both  main  and  lateral  lines,  whether 
operated  under  the  same  or  different  man- 
agement or  ownership. 

What,  then,  did  the  legislature  intend 
when  it  required  the  establishment  and 
maintenance  of  adequate  and  suitable  facil- 
ities and  the  performance  of  reasonable,  safe, 
and  sufficient  railroad  service?  Surely,  one 
important  -purpose  was  to  secure  adequate 
facilities  and  conveniences  for  serving  the 
public.  The  failure  or  refusal  of  the  com- 
pany to  perform  any  service,  or  to  provide 
the  facilities  therefor,  cannot  be  deemed 
adequate,  reasonable,  or  sufficient.  To  be 
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adequate,  the  service  and  facilities  must  be 
commensurate  with  the  duties  to  be  per- 
formed, the  extent  of  the  demand  for  trans- 
portation, the  cost  and  returns  of  the  addi- 
tional service  when  properly  ascertained, 
and  found  to  be  consonant  with  the  various 
other  circumstances  and  conditions  under 
which  performance  is  required.  That  such 
conditions  exist,  necessitating  the  additional 
service,  is  obvious.  The  proof  shows  a  large 
tributary  population,  accessible  to  the  line 
already  constructed  and  actively  operated, 
whose  comfort  and  convenience  will  be  pro- 
moted by  the  service  required ;  and  that  the 
railroad  company  has  made  no  attempt  to 
provide  any  facilities  for  the  carriage  of 
passengers  between  Hawk's  Nest  and  An- 
sted. Nor  does  the  mere  fact  that  such  serv- 
ice and  facilities  therefor  have  not  hereto- 
fore been  provided  prevent  the  requirement 
of  both  service  and  facilities.  The  word 
"adequate"  does  not  presuppose  the  previ- 
ous existence  of  either  service  or  facilities 
therefor.  It  is  applicable  alike  to  cases 
where  the  railroad  company  has  failed  to 
provide  any  service,  and  where  it  has  pro- 
vided insufficient  service.  Southern  P.  Co.  v. 
Railroad  Commission,  supra;  Colorado  &  S. 
R.  Co.  V.  State  R.  Commission,  54  Colo.  64, 
129  Pac.  506. 

But  the  nuiin  ground  of  complaint  urged 
by  the  company  relates  to  the  expense  inci- 
dent to  compliance  with  the  order,  and  the 
probable  inadequacy  of  returns  from  the 
service  required.  It  is  insisted  that,  because 
operating  expenses,  when  limited  to  the 
branch  line,  will,  under  the  same  limitation, 
exceed  the  revenues  derivable  from  the 
service  thereon,  the  Commission's  order  is 
essentially  unreasonable  and  should  not  be 
enforced.  So  to  hold  would  operate  as  a 
valid  excuse  for  the  refusal  of  personal 
transportation  on  many  sections  of  trans- 
continental lines  and,  it  may  be,  most  lateral 
lines.  Though  competent  upon  an  inquiry 
as  to  the  reasonableness  of  the  requirement* 
the  result  of  a  comparison  of  expenses  with 
prospective  returns,  under  such  limitations, 
is  not  controlling.  While,  when  segregated 
from  the  system  of  which  they  are  integral 
parts,  branch  lines  may  not  yield  profitable 
returns,  it  does  not  follow  that  because  part 
of  the  system  is  operated  at  a  loss,  results 
of  general  operations  do  not  leave  a  margin 
of  profit.  As  feeders,  they  assemble  pas- 
sengers and  freight  for  transportation  over 
the  main  lines,  and  thereby  add  valuable 
increments  to  the  gross  revenues  of  the 
operating  companies;  and,  though  not  con- 
clusive, this  result  is  an  important  factor 
in  the  solution  of  the  question  of  profits. 

The  facts  established  by  proof  introduced 
by  the  railroad  company  aptly  illustrate  our 
meaning.    From  the  haulage  of  freight  over 
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the  Hawk's  Nest  brancli  to  Ansted  for  the 
year  1913,  the  gross  returns  to  the  com- 
pany, on  242,280  tons,  were  $301,881.70,  of 
which  an  amount  ranging  from  $3,018.81  to 
$7,547.02  was  credited  to  that  branch  as 
its  share;  and  for  the  transportation  of 
passengers  from  the  service  required  it  esti- 
mates an  annual  outlay  of  $12,000  for  main- 
tenance and  $2,400  as  prospective  returns 
therefrom,  or  2  per  cent  of  the  cost, — ^thus 
entailing  serious  loss  from  the  required  serv- 
ice. From  these  tects  alone^  the  corporation 
urges  a  determination  in  its  favor  upon 
the  question  of  the  reasonableness  of  the 
order  of  which  it  complains.  It  furnishes  no 
other  data,  except  that  which  pertains  to 
location  of  the  branch  and  the  hazard  of 
the  service,  due  to  the  topography  of  the 
country  through  which  the  branch  line  is 
operated. 

These  facts,  however,  do  not  afford  the 
true  basis  for  determination  of  the  issues 
involved.  Something  more  is  required. 
Many  competent  authorities  hold  that,  "in 
determining  the  reasonableness  of  any 
branch  line  service,  the  relation  of  the 
branch  line  to  the  system  as  a  whole,  the 
needs  of  the  public  tributary  to  the  branch, 
the  character  and  volume  of  traflBc,  both 
present  and  prospective,  the  cost  of  opera- 
tion, and  its  effect  upon  the  revenues  of  the 
entire  system,  must  be  considered,  and  every 
factor  given  such  weight  as,  in  the  light  of 
all  the  circumstances,  the  situation  war- 
rants." Nelson  v.  Northern  P.  R.  Co.  8 
Wis.  R.  C.  685;  Yazoo  &  M.  Valley  R.  Co. 
y.  Railroad  Commission,  130  La.  1012,  58 
So.  862  J  State  v.  Chicago,  B.  A  Q.  R.  Co. 
239  Mo.  196,  143  S.  W.  786;  Chicago,  B.  & 
Q.  R.  Co.  V.  Railroad  Commission,  152  Wis. 
654,  140  S.  W.  296;  Colorado  &  S.  R.  Co. 
V.  State  R.  Commission,  54  Colo.  64,  129 


Pac.  506;  St.  Louis  &  S.  F.  R.  Co.  v.  Gill, 
156  U.  S.  649,  39  L.  ed.  567,  16  Sup.  Ct.  Rep. 
484;  Smyth  v.  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  418;  Railroad  & 
W.  Comrs.  v.  Eureka  Springs  R.  Co.  7 
Inters.  Com.  Rep.  69;  Brabham  v.  Atlantic 
Coast  Line  R.  Co.  11  Inters.  Com.  Rep.  464. 
These  decisions  are  based  on  the  theory  of 
the  corporate  entity,  or  unity  of  ownership. 
Other  authorities,  however,  determine  the 
question  of  the  reasonableness  of  any  par- 
ticular service  or  rate  from  the  prospective 
revenues  derivable  from  the  same  service  or 
rate  on  the  railroad  system  as  a  whole.  Or, 
as  held  in  Pennsylvania  R.  Co.  v.  Philadel- 
phia County,  220  Pa.  100,  16  L.R,A.(N.8.) 
108,  68  Atl.  676,  "in  determining  whether 
the  passenger  rates  prescribed  by  Act  April 
5,  1907  (P.  L.  59),  were  unjust  as  to  a 
particular  carrier,  the  passenger  traffic  of 
the  road  should  be  considered  as  a  separate 
and  independent  subject  from  the  freight 
traffic."  Others,  again,  further  limit  the 
comparison  to  intrastate  traffic. 

But  what  constitutes  a  proper  collocation 
of  factors  adequate  for  a  just  determina- 
tion upon  an  inquiry  as  to  the  reasonable- 
ness of  any  public  service  required  and 
sought  to  be  enforced,  we  deem  it  unneces- 
sary now  to  decide;  because,  while  compe- 
tent and  to  be  considered,  those  furnished 
here  are  not  all  the  factors  necessary  for 
a  just  decision  upon  such  inquiry.  In  the 
absence  of  such  data,  the  burden  of  provid- 
ing which  the  company  assumed  upon  this 
appeal,  we  cannot  condemn  as  unreasonable 
the  requirement  of  which  complaint  is  made. 

Order  refused. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  February  6,  1917,  in  242  U. 
S.  603,  61  L.  ed.  520,  37  Sup.  Ct.  Rep.  234. 


Annotation — Consideration  of  entire  return  of  railroad  company  in  pasting 

upon  its  duty  to  operate  a  branch  line  at  a  loss* 


This  note  is  not  concerned  with  the 
broad  question  of  the  right  generally  of 
a  railroad  company  to  abandon  all  or 
a  portion  of  its  road,  nor  with  cases 
dealing  solely  with  the  charter  or  fran- 
chise duty  of  a  company  to  continue 
service  although  operating  at  a  loss,  nor 
with  the  question  whether  the  reason- 
able needs  of  the  public  require  the  con- 
tinuance of  operations;  but  the  note  is 
limited  to  the  particular  question 
whether,  in  considering  the  duty  of  a 
company  to  operate  an  unprofitable 
branch  line,  it  is  proper  to  consider  the 
earnings  of  the  road  as  a  whole,  or 
only    the    earnings    of    the    particular 

branch  line. 
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Generally  as  to  the  right  of  railroads 
to  abandon  operation  of  road,  see  note 
to  State  V.  Old  Colony  Trust  Co.  L.R.A. 
1915A,  549. 

Upon  the  question  whether  a  railroad 
company  may  be  required  to  establish 
or  maintain  a  station  that  will  not  pay 
expenses,  see  note  to  Chicago,  B.  I.  & 
P.  R.  Co.  V.  Nebraska  State  R.  Commis- 
sion, 26  L.R.A.(KS.)  444. 

The  great  weight  of  the  decisions, 
both  court  and  commission,  is  to  the 
effect  that,  in  considering  the  question 
whether  or  not  a  railroad  company 
should  be  compelled  to  continue  the 
operation  of  a  branch  line,  the  entire 
revenues  of  the  system  are  to  be  con- 
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sideredy  and  not  merely  the  direct  re- 
turn from  the  branch  line  itself;  in 
other  words,  the  branch  line  is  not  to  be 
considered  as  an  independent  enterprise, 
but  rather  in  the  nature  of  a  feeder  to 
the  system. 

Thus,  in  Nelson  v.  Northern  P.  R.  Co. 
(1912)  8  Wis.  R.  C.  685,  the  Wisconsin 
Railroad  Commission  said :  ^^Every  part 
of  a  railroad  system  cannot  be  expected 
to  be  profitable.  There  are  many  short 
lines  acting  as  feeders  to  main  lines 
which  could  not  be  operated  independ- 
ently of  the  main  lines.  Therefore,  in 
determining  the  reasonableness  of  any 
branch  line  service,  the  relation  of  the 
branch  line  to  the  system  as  a  whole, 
the  needs  of  the  public  tributary  branch, 
the  character  and  volume  of  traffic,  both 
present  and  prospective,  the  cost  of  op- 
eration and  its  effect  upon  the  revenues 
of  the  entire  system,  must  be  considered 
and  every  factor  given  such  weight  as, 
in  the  light  of  all  the  circumstances,  the 
situation  warrants." 

So,  too,  in  Northwestern  Cooperage 
&  Lumber  Co.  v.  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Co.  (Mich.)  No.  D-1048, 
March  23,  1917,  the  Michigan  Railroad 
Commission  said:  "We  do  not  believe  it 
can  consistently  be  uiged  that  each  and 
every  branch  line  of  any  system  of  rail- 
road should  be  permitted  to  enjoy  such 
rates  as  will  insure  its  operation  at  a 
profit.  Li  fact,  we  believe  it  will  not 
be  disputed  that  railroads  often  build 
or  acquire  such  lines  as  feeders  to  the 
main  line,  and  even  purchase  outright 
or  buy  a  controlling  interest  in  the  stock 
of  other  railroads  whose  operation  has 
not  shown  a  profit,  for  the  express  pur- 
pose of  using  the  same  as  feeders  to  the 
main  line,  believing  .that,  as  such  an 
agency,  in  the  originating  of  traffic,  they 
will  prove  a  good  investment." 

And  in  Billings  Chamber  of  Com- 
merce V.  Chicago,  B.  &  Q.  R.  Co.  (1910) 
19  Inters.  Com.  Rep.  (Fed.)  71,  the 
Commission  said:  ''We  are  not  unmind- 
ful that  these  branch  lines  traverse  a 
new  country  where  transportation  con- 
ditions are  difficult  and  the  volume  of 
business  comparatively  small.  These 
lines,  however,  are  operated  as  part  of 
a  great  and  prosperous  system.  They 
are  feeders  to  the  main  line  and  help  to 
swell  the  revenue  of  that  line.  A  part 
of  any  great  railroad  system  might  be 
selected,  and,  counting  cost  of  opera- 
tion and  fixed  charges,  such  part  be 
shown  to  be  unprofitable.  This,  how- 
ever, would  not  truly  indicate  its  value 
and  profitableness  as  an  integral  part  of 

the  whole  property.  The  fact  that  these 
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I  branch  lines,  considered  by  themselves, 
fail  to  show  large  earnings,  does  not 
justify  the  charging  of  unreasonable 
rates." 

So,  in  People  ex  rel.  Cantrell  v.  St. 
Louis,  A.  &  T.  H.  R.  Co.  (1896)  176 
HL  512,  35  L.R.A.  666,  45  N.  E.  824, 
52  N.  E.  292,  it  was  held  that  the  suffi- 
ciency of  the  earnings  of  a  railroad  to 
justify  the  expense  of  running  a  sep- 
arate passenger  train  over  a  certain 
branch  line  constituting  part  of  an  en- 
tire system  is  not  to  be  determined  by 
considering  the  profits  of  that  branch 
alone,  but  of  the  whole  business  of  the 
various  parts  operated  as  one  line. 

And  in  Colorado  &  S.  R.  Co.  v.  State 
R.  Commission  (1911)  54  Colo.  64,  129 
Pac.  506,  where  it  was  sought  to  compel 
a  railroad  company  to  restore  service 
upon  a  branch  line,  the  court  said  that 
the  question  of  loss  must  be  considered 
in  connection  with  the  duty  of  the  rail- 
road company  and  the  productiveness  of 
its  corporate  business  as  a  whole. 

In  Werner  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1914)  14  Wis.  R.  C.  673,  the  Wis- 
consin Railroad  Commission  said  that 
it  could  not  be  expected  that  the  pas- 
senger business  on  a  branch  line  would 
be  entirely  self-supporting. 

In  Re  Arkansas  R.  Rates  (1909)  168 
Fed.  720,.  it  was  said  that  a  company 
operating  a  great  railroad  system  could 
not  expect  the  same  return  from  branch 
lines  built  as  feeders  to  the  main  line 
as  though  the  line  had  been  built  merely 
to  accommodate  local  traffic. 

In  State  ex  rel.  Missouri  P.  R.  Co. 
V.  Atkinson  (1917)  269  Mo.  634,  L.ILA. 
1918A,  P.U.R.1917C,  971,  192  S.  W.  82, 
it  was  held  that  proof  of  a  pecuniary 
loss  in  sleeping  ear  service  on  a  branch 
line  will  not,  of  itself,  render  invalid 
an  order  requiring  such  service,  in  the 
absence  of  evidenoe  that  the  sleeping 
car  service  on  the  entire  road  was  un^ 
profitable. 

The  Supreme  Court  of  the  United 
States  in  St.  John  v.  Erie  R.  CJo.  (1875) 
22  Wall.  (U.  S.)  136,  22  L.  ed.  743,  in 
determining  what  were  the  ''net  earn- 
ings" of  a  railroad  out  of  which  div- 
idends on  preferred  stock  were  to  be 
paid,  said:  ''The  business  of  the  road 
was  a  unit.  If  it  had  been  disintegrat- 
ed, as  proposed  by  the  complainant,  we 
apprehend  it  would  have  been  found 
that  the  correlations  of  the  main  stem 
and  the  branches  were  such,  and  that 
the  expenses  and  charges  incident  to  the 
entire  business  and  those  of  the  sev- 
eral parts  were  so  interwoven  and 
blended,  that  an  accurate  ascertainment 
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of  the  net  profit  of  the  main  line  and 
any  of  the  anziliaries,  taken  separately 
from  the  rest,  would  have  been  imprac- 
ticable. An  ancillary  road  may  be  short 
and  yield  but  little  income,  yet,  by  rea- 
son of  its  reaching  to  coal  fields,  or 
from  other  local  causes,  its  contribu- 
tions to  other  roads  of  the  series  may 
be  very  large  and  profitable." 

The  rule  that  a  railroad  company 
may  be  compelled  to  continue  the  op- 
eration of  a  branch  line  although  the 
return  therefrom  is  not  sufficient  to  pay 
the  eiqpenses  of  the  operation  and  any 
return  upon  the  investment  is  not  ap- 
plicable in  a  case  where  the  loss  upon 
the  branch  road  is  so  great  that  its  con- 
tinued operation  would  jeopardize  the 
successful  operation  of  the  remainder 
of  the  road. 

Thus,  in  Iowa  v.  Old  Colony  Trust  Co. 
(1914)  L.R.A,1915A,  549,  131  C.  C.  A. 
681,  215  Fed.  307,  it  is  held  that  a  rail- 
road company  should  be  permitted  to 
abandon  a  branch  line  which  is  not  self- 
supporting  and  for  the  continued  op- 
eration of  which  there  is  little  public 
necessity,  where  the  road  is  insolvent, 
with  no  means  of  obtaining  money  for 
rehabilitating  the  branch,  the  operation 
of  which  in  its  present  condition  is  dan- 
gerous, while  its  attempted  operation 
jeopardizes  the  successful  operation  of 
the  remainder  of  the  system,  for  which 
there  is  a  public  need. 

In  Culver  v.  St.  Joseph  &  G.  1,  R.  Co. 
(1916)  4  Mo.  P.  S.  C.  381,  P.U.R.1917B, 
542,  it  was  held  that  the  Missouri  Com- 
mission has  power  to  compel  the  owner 
of  an  abandoned  branch  line  to  restore 
service,  in  the  absence  of  satisfactory 
evidence  that  its  operation  would  re- 
sult in  losses  to  such  an  extent  as  to 
hamper  the  railroad  in  maintaining  ad- 
equate service  on  the  remaining  cars  of 
its  system. 

The  United  States  Supreme  Court,  in 


Northern  P.  R.  Co.  v.  North  Dakota 
(1915)  236  U.  S.  586,  ante,  1148,  P.U.R. 
1915C,  277,  36  Sup.  Ct.  Rep,  429,  Ann. 
Cas.  1916 A,  1  (commonly  called  the 
North  Dakota  Lignite  Coal  Rate  Cases), 
decided  that  the  state  had  no  power  to 
compel  a  carrier,  to  transport  a  par- 
ticular commodity  for  less  than  cost, 
or  without  substantial  compensation  in 
addition  to  the  cost,  although  the  re- 
turn to  the  carrier  from  its  entire  intra- 
state operation  was  adequate.  In  Re 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
(1915)  30  N.  D.  221,  P.U.R.1915D,  434, 
152  N.  W.  513,  Ann.  Cas.  1917B,  1205, 
in  passing  upon  the  validity  of  an  order 
of  the  State  Board  of  Railroad  Commis- 
sioners, requiring  the  installation  of 
separate  daily  passenger  and  freight 
service  upon  a  branch  line,  the  North 
Dakota  supreme  court  held  that  the 
case  was  governed  by  the  decision  of  the 
United  States  Supreme  Court,  referred 
to  above.  The  Railroad  Commissioners 
had  found  that  the  entire  system  was 
earning  a  reasonable  return,  and  the 
court  said:  ^'The  only  purpose  of  such 
finding  was  to  allow  the  court  to  reason 
along  lines  parallel  with  those  hereto- 
fore follo;wed  by  this  court  in  the  Lig- 
nite Coal  Rate  Cases;  but  as  this 
reasoning  was  recently  condemned  by 
the  Federal  Supreme  Court,  when  ap- 
plied to  a  commodity  or  a  classification, 
it  must  be  equally  untenable  when  used 
as  a  basis  for  determining  whether  or 
not  the  income  of  a  branch  line  is  to 
be  treated  with  reference  to  the  earn- 
ings of  the  whole  system  within  the 
^  state.  The  Federal  Supreme  Court  neg- 
atives any  such  conclusion,  and  by 
analogous  reasoning  we  must  determine 
the  question  as  one  of  receipts  and  ex- 
penditures of  the  branch  line  alone." 
Bruce,  J.,  and  Burr,  D.  J.,  dissented, 
but  apparently  upon  other  grounds. 

W.  M.  G. 
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FEDERAL  MINING  &  SMELTING  COM- 
PANY 
v. 

PUBLIC  UTILITIES  COMMISSION  et  al. 

(26  Idaho,  391,  143  Pac.  1173.) 

Discovery  —  producrtion  of  books  and 
papers  —  reasonableness. 

1.  It  is  not  unjust  or  unfair  to  a  public 
service  corporation  to  require  it  to  produce 

Note. —  As   to   power   of   commission    to 
compel  production  of  papers  and  records  for 
inspection,    see    annotation    following    this 
case,  post,  1202. 
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its  books  and  papers  for  the  inspection  of 
the  attorneys  and  experts  of  a  patron  in  a 
proceeding  to  determine  the  reasonableness 
of  rates  for  service  rendered  him. 
For  other  cases,  eee  Discovery  and  Inspec- 
tion, L  i»  Dig.  1-52  N.  8. 

Searches  — •  production  of  books  —  va- 
lldity. 

2.  The  constitutional  protection  against 
searches  and  seizures  is  not  violated  by  re- 
quiring a  public  service  corporation  to  pro- 
duce its  books  and  papers  for  inspection  by 
the  attorneys  and  experts  of  a  patron  seek- 
ing to  determine  the  reasonableness  of  the 
rates  charged  it  for  service. 
For  other  cases,  see  Search  and  Seizwre,  in 

Dig.  1-52  N.  8. 
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Public  service  corporation  —  inspection 
of  records  — •  power  of  commission. 

3.  A  public  utility  commission  may  re- 
quire a  foreign  public  service  corporation 
furnishing  service  within  the  state  to  pro- 
duce its  books  and  papers  for  inspection  by 
a  patron  contesting  the  reasonableness  of 
rates  exacted  from  it,  so  far  only  as  they  are 
pertinent  to  the  issues,  under  statutes  giv- 
ing the  commission  power  to  supervise  pub- 
lic utilities  and  do  all  things  necessary  to 
carry  out  the  spirit  of  the  act,  requiring  any 
person  other  than  a  commissioner  or  olKcer 
of  the  commission  demanding  inspection  to 
produce  authority  therefor  under  the  seal 
of  tlie  commission,  and  authorizing  the  com- 
mission to  require  the  production  in  the 
state  of  books  and  records  kept  without  the 
state,  so  that  examination  thereof  may  be 
made  by  the  commission  or  under  its  direc- 
tion. 
For  other  caseSf  9ee  Public  Service  Commia- 

sions,  i^  Dig.  1-52  N,  8, 

(October  17,  1914.) 

ORIGINAL  proceeding  by  petitioner  for  a 
writ  of  review  to  determine  the  validity 
of  an  order  of  the  Commission,  denying  its 
motion  to  require  the  Washington  Water 
Power  Company  to  produce  its  books  and 
papers  for  the  infection  of  petitioner's  at- 
torneys in  a  proceeding  to  determine  the 
reasonableness  of  rates  for  services  rendered 
it.    Order  of  Commissioner  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  £}.  Babb,  A.  H.  Feather- 
stone,  John  H.  Wourms,  and  O.  W. 
Beale,  for  petitioner: 

Any  business  affected  with  a  public  inter- 
est is  subject  to  public  control  and  direc- 
tion,— the  power  to  regulate  rates  and  get 
necessary  information  being  the  police 
power. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Ukiah  v.  Snow  Mountain  Water  &  P. 
Co.  4  Cal.  R,  C.  293;  Wilson  v.  United 
States,  220  U.  S.  614,  55  L.  ed.  610,  31  Sup. 
Ct.  Rep.  718;  Hale  v.  Henkel,  201  U.  S.  43, 
50  L.  ed.  652,  26  Sup.  Ct.  Rep.  370;  Burnett 
V.  State,  47  L.R.A.  ( N.S. )  1175,  note ;  Ham- 
mond Packing  Co.  v.  Arkansas,  212  U.  S. 
322,  53  L.  ed.  530,  29  Sup.  Ct.  Rep.  370,  15 
Ann.  Cas.  645. 

Accounts  kept  of  such  a  public  use  belong 
to  the  public  use,  and  the  consumers  have  an 
interest  therein,  and  in  the  facts  reposing 
therein  as  to  the  success  or  failure  of  the 
enterprise,  which  affects  the  rate  to  be 
paid. 

New  York  Edison  Co.  v.  New  York,  133 
App.  Div.  728,  118  N.  Y.  Supp.  238;  United 
Electric  Light  &  P.  Co.  v.  New  York,  133 
App.  Div.  732,  118  N.  Y.  Supp.  240;  Veiller 
v.  Oppenheim,  75  Hun,  21,  26  N.  Y.  Supp. 
1051;  Thomas  v.  Guy  B.  Waite  Co.  113 
App.  Div.  494,  99  N.  Y.  Supp.  297;  Brig- 
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ham  V.  Zaiss,  48  App.  Div.  144,  62  N.  Y. 
Supp.  706;  People  v.  American  Ice  Co.  64 
Misc.  67,  105  N.  Y.  Supp.  650;  Home  Teleph. 
Co.  V.  Cartilage,  235  Mo.  644,  48  L.R.A. 
(N.S.)  1056,  139  S.  W.  547,  Ann.  Cas. 
1912D.  301. 

Messrs.  J.  H.  Peterson,  Attorney  Gen- 
eral, J.  J.  Guheen,  T.  C  Ooffln,  and  E. 
G.  Davis,  Assistant  Attorney  General,  for 
defendant. 

Mr.  John  P.  Gray  for  Washington  Water 
Power  Company. 

Mr.  W.  H.  Hanson,  amicus  curifi. 

Snllivan,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  Federal  Mining  &  Smelting  Company 
filed  its  formal  complaint  with  the  Public 
Utilities  Commission  of  this  state  on  the 
5th  of  September,  1913,  under  the  provisions 
of  the  Public  Utilities  Act,  approved  March 
13,  1913  (Sess.  Laws  1913,  p.  247).  The 
purpose  of  said  proceeding  was  to  litigate 
the  reasonableness  of  rates  for  power  fur- 
nished to  the  plaintiff  by  the  Washington 
Water  Power  Company. 

The  complaint  was  answered  by  the  Water 
Power  Company,  and  thereafter  the  com- 
plainant made  a  motion  for  the  production 
and  inspection  of  all  books  and  records,  or 
certified  copies  thereof,  of  the  Water  Power 
Company,  within  the  state  of  Idaho,  for  ex- 
amination by  the  attorneys  or  expert  ac- 
countants of  the  plaintiff  or  petitioner.  It 
was  the  purpose  of  this  motion,  if  favorably 
acted  upon,  to  secure  to  the  plaintiff  com- 
pany an  opportunity  to  examine  the  books 
and  records  of  the  defendant  company  and 
to  obtain  therefrom  such  information  as  it 
might  consider  necessary  in  preparing  itself 
for  the  hearing  before  the  Commission. 

That  motion  was  resisted  by  the  Washing- 
ton Water  Power  Company  on  the  follow- 
ing specified  grounds:  First,  that  it  will 
be  unjust,  unfair,  unreasonable,  and  work 
an  irreparable  damage  to  the  defendant,  to 
make  any  such  order;  second,  that  the  Com- 
mission is  without  power  to  make  such  an 
order  under  chapter  61,  Laws  of  1913,  or  any 
other  statute  or  law  in  the  state  of  Idaho; 
third,  that  the  making  of  such  an  order 
would  be  a  violation  of  the  defendant's  right 
under,  and  contrary  to,  the  provisions  of 
the  4th  Amendment  to  the  Constitution  of 
the  United  States. 

After  a  hearing,  the  Utilities  Commission 
denied  the  motion.  Thereafter  the  plaintiff 
company  filed  a  petition  for  a  rehearing, 
which  was  denied.  Application  was  made  to 
this  court,  under  the  provisions  of  §  63a 
of  said  Utilities  Act,  for  a  writ  of  review 
to  review  the  action  of  said  Commission  in 
refusing  to  grant  said  motion. 

After  a  consideration  of  the  three  grounds 
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above'  set  forth  hy  the  Washington  Water 
Power  Company  against  the  granting  of 
said  motion,  we  conclude  that  there  is  noth- 
ing in  said  first  and  third  grounds.  Then 
the  question  directly  presented  is  whether 
it  was  within  the  power  of  the  Commission 
to  grant  said  order  under  said  Public  Utili- 
ties Act,  or  any  other  statute  or  law  of 
the  state,  and,  if  it  possessed  the  authority 
and  power  to  grant  such  order,  whether  it 
erred  in  denying  said  motion. 

Counsel  for  plaintiff  contends  that  the 
Commission  has  full  power  and  authority 
under  the  proTisions  of  said  Public  Utili- 
ties Act,  and  especially  under  §  55  thereof, 
to  grant  its  motion  for  an  inspection  of  all 
the  books  and  records  of  said  corporation, 
and  that  it  erred  in  refusing  to  do  so.  To 
determine  this  question  several  sections  of 
said  act  must  be  referred  to  and  construed. 
Sections  26  (d),  29,  54,  and  66  are  as  fol- 
lows: 

"Sec.  26  (d).  No  information  furnished 
to  the  commissioner  by  a  public  utility  ex- 
cept such  matters  as  are  specifically  required 
to  be  open  to  public  inspection  by  the  pro- 
visions of  this  act,  shall  be  open  to  the  pub- 
lic inspection  or  made  public  except  on 
order  of  the  Commission,  or  by  the  Commis- 
sion or  a  commissioner  in  the  course  of  a 
hearing  or  proceeding.  Any  commissioner, 
ofiicer  or  employee  of  the  Conunission  who, 
in  violation  of  the  provisions  of  this  sub- 
section, divulges  any  such  information  shall 
be  guilty  of  felony." 

"Sec.  29.  The  Public  Utilities  Commission 
is  hereby  vested  with  power  and  jurisdiction 
to  supervise  and  regulate  every  public  util- 
ity in  the  state  and  to  do  all  things  neces- 
sary to  carry  out  the  spirit  and  intent  of 
the  provisions  of  this  act." 

"Sec.  64.  The  Commission,  each  commis- 
sioner and  each  officer  and  person  employed 
by  the  Commission  shall  have  the  right  at 
any  and  all  times  to  inspect  the  accounts, 
books,  papers  and  documents  of  any  public 
utility,  and  the  Commission,  each  commis- 
sioner and  any  officer  of  the  Commission  or 
any  employee  authorized  to  administer 
oaths  shall  have  power  to  examine  under 
oath  any  officer,  agent  or  employee  of  such 
public  utility  in  relation  to  the  business  and 
affairs  of  said  public  utility:  Provided, 
that  any  person  other  than  a  commissioner 
or  an  officer  of  the  Commission  demanding 
such  inspection  shall  produce  under  the  seal 
of  the  Commission  his  authoritv  to  make 
such  inspection:  And  provided,  further, 
that  a  written  record  of  the  testimony  or 
statement  so  given  under  oath  shall  be  made 
and  filed  with  the  Commission. 

"Sec.  55.  The'  Commission  may  require, 
by  order  served  on  any  public  utility  in  the 
manner  provided  herein  for  the  service  of ' 
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order,  the  production  within  this  state  at 
such  time  and  place  as  it  may  designate, 
of  any  books,  accounts,  papers  or  records 
kept  by  said  public  utility  in  any  office  or 
place  without  this  state,  or,  at  its  option, 
verified  copies  in  lieu  thereof  so  that  an 
examination  thereof  may  be  made  by  the 
Conunission  or  under  its  direction." 

Said  §  64  is  the  only  part  of  said  act 
which  attempts  to  designate  the  officers  or 
individuals  who  may  be  authorized  to  in- 
spect the  books,  accounts,  and  records  of  a 
public  utility,  and  aj>plies  equally  to  public 
utilities  whose  records  are  kept  within  the 
state  and  to  those  whose  records  are  kept 
without  the  state.  Section  55  relates  to  the 
books  and  records  of  public  utilities  doing 
business  within  the  state,  but  whose  books 
and  records  are  kept  without  the  state.  It 
provides  that  the  Commission  may  require 
such  books  and  records,  or  verified  copies  in 
lieu  thereof,  to  be  produced  within  the 
state,  "so  that  an  examination  thereof  may 
be  made  by  the  Commission  or  under  its  di- 
rection." The  books  and  records  of  such 
corporations  kept  without  the  state  are 
clearly  subject  to  the  same  limitations  as 
is  the  inspection  of  such  books  and  records 
as  are  kept  permanently  within  the  state. 
There  can  be  no  doubt  of  the  right  of  the 
complainant  to  ask  that  the  books  and 
records  of  this  foreign  corporation  be  pro- 
duced within  the  state  at  the  time  of  the 
hearing,  and  the  right  to  such  facilities  as 
are  necessary  in  order  to  enable  it  to  inspect 
the  books,  records,  and  documents  specified 
by  it  in  order  to  enable  it  to  meet  the 
issues  presented  by  the  case  before  the  Com- 
mission. Reasonable  time  for  such  inspec- 
tion and  examination  as  may  be  found  nec- 
essary under  the  circumstances  of  each  case 
must  be  given  by  the  Commission.  All  of 
which  is  conceded  by  the  Commission  in  its 
written  decision  in  this  case,  denying  the 
motion  for  such  examination  and  inspection 
of  the  records  of  the  defendant  company  as 
was  asked  by  the  plaintiff  in  this  proceed- 
ing; but,  as  we  understand  it,  this  motion 
of  the  plaintiff  calls  for  the  production  of 
any  and  all  documents,  books,  records,  let- 
ters, and  papers  of  the  defendant  company, 
whether  the  matters  contained  in  them  re- 
late to  the  question  in  issue  or  not;  and,  if 
granted,  would  permit  it  to  make  such  use 
as  it  might  desire  of  all  the  records,  etc., 
thus  inspected. 

The  question  is  then  directly  presented: 
What  was  the  purpose  intended  to  be  served 
by  the  provisions  of  said  sections  of  said 
act  with  reference  to  the  inspection  of  the 
books  and  records  of  public  utilities?  It 
was,  no  doubt,  for  the  purpose  of  enabling 
the  Commission  to  ascertain  fully  at  any 
time  the  manner  in  which  any  public  utility 
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is  conducting  its  business,  and  whether  it  is 
violating  the  law  or  acting  unjustly  toward 
the  public  in  the  matter  of  rates.  Those 
sections  were  not  intended  to  enable  those 
who  complain  against  public  utilities  to  go 
on  ''fishing  expeditions"  through  all  the  cor- 
respondence, papers,  and  records  of  a  utility 
corporation,  to  see  if  they  can  obtain  some 
evidence  against  the  legality  of  the  acts  of 
such  corporation,  or  to  procure  information 
that  might  be  valuable  to  one  contemplating 
the  purchase  or  duplication  of  such  plant, 
or  for  the  purpose  of  procuring  information 
that  one  was  not  entitled  to  without  the 
consent  of  the  corporation.  In  a  contest 
between  a  party  and  a  utility  corporation 
in  regard  to  rates,  etc.,  the  Commission  has 
power  to  require  the  utility  to  produce  any 
record,  contracts,  or  papers  bearing  upon  the 
questions  in  issue  in  the  case,  or  that  would 
throw  any  light  upon  the  question  of  rea- 
sonable rates.  It  evidently  has  full  power 
and  authority  in  the  matter  of  compelling 
the  production  of  evidence  in  a  case  be- 
fore it. 

Said  §  54  gives  the  right  and  authority 
to  the  Commission,  or  each  commissioner, 
and  any  officer  or  person  employed  by  the 
Commission,  at  any  and  all  times  to  inspect 
the  accounts,  books,  papers,  and  documents 
of  any  public  utility,  and  also  provides  that 
any  person  other  than  a  commissioner  or 
officer  of  the  Commission,  demanding  such 
inspection,  shall  produce  under  seal  his  au- 
thority to  make  such  inspection.  That  sec- 
tion refers  to  persons  who  are  authorized  to 
inspect  the  books  and  records  of  a  utility 
by  the  Commission,  and  does  not  refer  to 
the  production  of  any  books  or  records  re- 
quired to  be  produced  and  introduced  as 
evidence  on  the  trial  of  some  question  or 
issue  before  the  Commission. 

It  is  provided  by  §  26  (d)  that  no  in- 
formation furnished  to  the  commissioner  by 
a  public  utility,  except  such  matters  as  are 
specifically  required  to  be  open  to  public 
inspection  by  the  provisions  of  said  act, 
shall  be  open  to  the  public  inspection  or 
made  public,  except  in  the  course  of  a 
hearing  or  proceeding;  and  it  is  there  also 
provided  that  any  commissioner,  offioer,  or 
employee  of  the  Commission,  who,  in  violas 
tion  of  the  provisions  of  such  section,  di- 
vulges any  such  information,  shall  be  guilty 
of  a  felony.  What  would  be  the  necessity  or 
reason  for  making  it  a  felony  for  a  commis- 
sioner or  an  employee  of  tlie  Commission  to 
reveal  certain  facts  that  might  be  obtained 
from  an  investigation  of  the  books  and  rec- 
ords of  a  utility,  if  it  were  the  right  of  any 
and  all  persons  to  procure  an  order  from  the 
Commission  for  the  inspection  of  all  books, 
records,  and  files  of  a  utility,  and  not  make 
them  guilty  of  a  felony  if  they  should  reveal 
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any  of  the  facts  which  they  might  diaeover 
on  such  investigation? 

The  provisions  of  said  act  are  sufficient 
to  give  authority  to  the  Commission,  and  do 
give  it,  to  make  all  investigations  of  books 
and  other  documents  of  public  utilities  nec- 
essary for  the  decision  of  all  questions  that 
might  arise  involving  the  control  by  the 
Commission  of  such  utilities  within  the 
state.  Section  20  of  said  act  empowers  the 
Commission  to  supervise  and  regulate  every 
public  utility  in  the  state,  and  "to  do  all 
things  necessary  to  cary  out  the  spirit  and 
intent  of  the  provisions  of  this  act."  It  has 
full  power  and  authority  to  require  the  pro- 
duction of  all  records  and '  documents  that 
may  be  pertinent  and  necessary  to  use  as  evi- 
dence in  cases  brought  before  said  Commis- 
sion, and  to  grant  the  litigants  time  and 
place  sufficient  for  an  examination  of  the 
same.  The  moti<m  of  the  plaintiff  company 
in  this  case  is  based  on  the  ground  that 
the  issues  raised  by  the  pleadings  require 
an  investigation  into  all  of  the  affairs  of  the 
defendant  company  from  its  organization  to 
the  present  time.  It  no  doubt  has  the  right 
to  an  examination  of  all  books,  contracts, 
and  files  of  the  company  that  would  tend 
in  any  wise  to  fix  the  value  of  the  plant  and 
the  cost  of  the  manufacture  of  electric 
power,  and  that  would  show  or  tend  to  show 
reasonable  rates  to  be  charged  for  the  same. 

The  Commission  has  authority,  under  said 
act^  to  determine  or  pass  upon  Uie  relevancy 
and  competency  of  all  evidence  offered  to 
prove  or  disprove  the  issues  made  by  the 
pleadings,  and  this  authority  vested  in  the 
Commission  should  be  liberally  exercised,  to 
enable  parties  to  properly  prepare  for  trial. 
The  plaintiff's  business  is  affected  with  a 
public  interest,  and  is  subject  to  state  con- 
trol and  direction,  and  the  power  of  the 
Commission  to  regulate  rates  and  get  in- 
formation necessary  for  that  purpose  is  a 
power  that  has  been  conferred  by  said  act  on 
said  board,  and  the  Commission  has  the 
legal  right  to  demand  information  as  to  the 
business  involved,  and  as  to  the  value  of 
all  the  property  involved  therein  as  a  basis 
for  the  regulation  of  its  business  and  thft 
fixing  of  reasonable  rates  for  its  services. 

Under  the  provisions  of  §  46  of  said  act, 
the  accounts  of  such  corporations  are  re- 
quired to  be  so  kept  that,  in  case  of  a  con- 
troversy over  rates  or  service,  there  may  be 
reliable  evidence  to  which  the  consumer  may 
appeal.  Each  consumer  of  the  product  <^ 
a  utility  corporation  is  a  party  in  interest 
in  its  public  use,  and  such  corporations' 
accounts  should  be  subject  to  the  reasonable 
inspection  of  the  consumer  in  any  matter 
affecting  his  relation  with  the  utility,  bo  far 
as  reasonable  rates  are  eonoemed.  The  rela- 
tion established  by  law  between  the  utility 
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and  tlie  consumer  is  that  the  consumer  must 
pay  a  fair  return  on  the  value  of  assets  rea- 
sonably acquired  and  necessary  for  the  ac- 
complishment of  such  utility's  object  and 
purpose.  The  ascertainment  of  a  just  rate 
involves,  among  other  things,  the  reasonable 
cost  of  the  plant,  the  cost  of  production, 
transportation  to  the  point  of  intended  use, 
«tc. 

In  New  York  Edison  Co.  v.  New  York, 
133  App.  Div.  728,  118  N.  Y.  Supp.  238,  it 
was  held  that  the  defendant  Vas  entitled  to 
an  inspection  of  the  books  and  records  of 
the  plaintiff  company,  and  an  examination 
of  its  plant,  so  far  as  the  same  would  show, 
or  tend  to  show,  the  actual  cost  of  produc- 
tion and  distribution  of  electricity  during 
the  time  it  was  alleged  to  have  been  fur- 
nished. In  that  case  the  court  said,  among 
other  things:  "And  it  is  quite  apparent 
that  the  defendant,  unless  it  can  have  an 
inspection  and  discovery,  cannot  prepare  its 
case  for  trial.  How  can  it  determine  what 
is  the  reasonable  and  fair  market  value, 
unless  it  can  ascertain  what  it  actually  cost 
the  plaintiff  to  manufacture  and  deliver  V 

And  after  reviewing  a  number  of  cases 
the  court  further  said:  "Here  the  plaintifiT's 
business  is  the  manufacture  and  sale  of  elec- 
tricity to  thousands  of  customers,  and  the 
reasonable  cost  thereof  can  only  be  deter- 
mined by  showing  the  amoiuit  of  capital  in- 
vested, the  actual  cost  to  manufacture  and 
deliver,  including  taxes  and  all  disburse- 
ments for  that  purpose,  and  the  deprecia- 
tion of  its  plant,  plus  a  fair  return  on  the 
money  investedr  This  will  necessitate  an 
examination  of  its  entire  business;  and  for 
that  reason  the  defendant,  in  order  to  pre- 
pare itself  for  trial,  should  have  an  inspec- 
tion of  all  the  books,  papers,  and  docu- 
ments of  the  plaintiff,  and  of  its  plant,  in 
so  far  as  the  same  will  show,  or  tend  to 
show,  what  it  actually  cost  it  to  manufac- 
ture and  deliver  the  electricity  for  which  a 
recovery  is  sought." 

In  Brigham  v.  Zaiss,  48  App.  Div.  144,  62 
N.  Y.  Supp.  706,  the  court  said:  "Manifest- 
ly, the  plaintiff  has  no  way  of  ascertaining 
what  the  net  amount  is,  except  from  the 
defendants  themselves,  or  from  an  inspec- 
tion of  their  books  of  account.  .  .  .  No 
good  reason  can  be  suggested  why  they 
should  not  furnish  the  same  to  the  plaintiff, 
and,  in  the  interest  of  justice,  we  think  they 
should  be  required,  under  suitable  condi- 
tions, to  permit  the  plaintiff  to  inspect  their 
books  and  to  take  copies  of  them,  in  so  far 
as  they  contain  entries  relating  to,  or  in 
any  way  connected  with,  the  subject-matter 
of  the  action." 

In  Hart  v.  Ogdensburg  k  L.  C.  R.  Co. 
60  Hun,  407,  23  N.  Y.  Supp.  713,  the  court 
said:  "The  discretion  vested  in  the  court 
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should  be  liberally  exercised,  to  enable  par- 
ties to  properly  prepare  for  trial." 

And  it  then  quoted  from  Powers  v.  Elmen- 
dorf,  4  How.  Pr.  60,  as  follows:  "I  can  see 
no  good  reason  why  a  party  should  be  per- 
mitted to  withhold  from  the  knowledge  of 
his  adversary  documentary  evidence  affect- 
ing the  merits  of  the  controversy,  only  to 
surprise  him  by  its  production  at  the  trial, 
unless,  for  some  satisfactory  reason,  to  be 
made  apparent  to  the  court,  each  party 
ought  to  be  required,  when  it  is  desired,  to 
disclose  to  the  other  any  books,  papers,  and 
documents  within  his  power  which  may  con- 
tain evidence  pertinoit  to  the  issue  to  be 
tried.'' 

In  Interstate  Commerce  Commission  v. 
Baird,  104  U.  S.  25,  48  L.  ed.  860,  24  Sup. 
Ct.  Hep.  563,  the  court  said:  "The  inquiry 
of  a  board  of  the  character  of  the  Interstate 
Commerce  Commission  should  not  be  too 
narrowly  constrained  by  technical  rules  as 
to  the  admissibility  of  proof.  Its  function 
is  largely  one  of  investigation,  and  it  should 
not  be  hampered  in  making  inquiry  pertain- 
ing to  interstate  commerce  by  those  narrow 
rules  which  prevail  in  trials  at  common 
law,  where  a  strict  correspondence  is  re- 
quired between  allegation  and  proof." 

The  principle  or  rule  there  declared  is 
substantially  the  rule  that  should  govern 
the  Public  Utilities  Commission  in  its  hear- 
ings and  investigations  as  provided  by  §  40 
of  said  act,  and  it  is  there  provided  that 
in  the  conduct  of  investigations  before  said 
Commission  it  should  not  be  bound  by  the 
technical  rules  of  evidence.  By  §  20  of  said 
act  it  is  declared  that  said  Commission  is 
vested  with  power  and  jurisdiction  to  su- 
pervise and  regulate  every  public  utility  in 
the  state  and  do  all  things  necessary  to  car- 
ry out  the  spirit  and  intent  of  said  act 
In  Matthews  v.  Corporation  Comrs.  ( C.  C. ) 
106  Fed.  7,  the  court  said:  "The  basis  of  all 
calculations  as  to  the  reasonableness  of  rates 
is  the  fair  value  of  the  property  used  for 
the  convenience  of  the  public."  And  it  then 
proceeded  to  state  what  may  be  taken  into 
consideration  in  determining  such  rate. 

The  Commission,  no  doubt,  will  admit  all 
competent  evidence  offered  showing,  or  tend- 
ing to  show,  what  would  be  a  reasonable 
rate  for  the  service  rendered  by  said  public 
utility,  and  it  must  permit  the  plaintiff  to 
inspect  all  books  and  papers  of  the  Water 
Power  Company  that  would  throw  any  light 
upon  that  subject,  and  we  understand  from 
the  decision  of  the  Commission  that  it  will 
do  so,  and  give  the  plaintiff  ample  time  and 
opportunity  to  examine  them. 

The  defendant  corporation  has  been  in 
existence  nearly  a  quarter  of  a  century,  and 
all  of  its  files  and  records,  contracts  and 
communications  cover  a  great  many  years, 
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much  of  which  can  have  no  application 
whatever  to  the  issues  made  by  the  plead- 
ings, and  it  is  stated  in  the  opinion  of  the 
Commission  as  follows:  "No  investigation 
by  the  accountants  of  the  Commission  has 
as  yet  been  begun,  and  no  examination  of 
'the  works  and  premises  of  the  defendant  has 
as  yet  been  undertaken  by  the  engineers  of 
the  Commission.  In  view  of  the  present 
status  of  the  case,  we  think  it  would  be  go- 
ing rather  far  for  the  Commission  to  grant 
the  application  in  its  present  form.  We 
doubt  very  seriously  if  the  statute  confers 
such  extreme  visitatorial  power  to  be  exer- 
cised by  the  Commission  over  public  service 
corporations,  and  as  the  Commission  will 
have  full  power  to  control  the  investigation 
to  be  had,  ample  opportunity  during  the 
hearing  can  be  granted  to  the  plaintiff  com- 
pany to  make  such  investigation  of  the 
books  and  records  of  the  defendant  as  will 
insure  a  fair  hearing  of  all  the  issues  in- 
volved. If,  after  the  hearing  before  the 
Commission  has  begun,  it  may  appear  that 
it  will  be  necessary  for  the  plaintiff  com- 
pany to  inspect  any  book,  account,  record, 
or  other  document  in  the  possession  of  the 
defendant,  and  that  such  record  is  material 
to  the  issues  in  the  case,  it  will  be  the  duty 
of  the  Commission  to  require  the  production 
of  such  document,  and  to  grant  to  the 
plaintiff  company  permission  to  inspect  such 
documents,  although  the  same  may  have  to 
be  inspected  by  the  experts  of  the  plaintiff 
company,  and  time  afforded  them  for  such 
inspection.  Questions  will  arise  during  the 
hearing,  as  we  imagine,  concerning  such 
proceeding,  and  when  they  do  arise  the 
Commission  will  consider  the  same  and 
grant  such  facilities  and  opportunities  to 
the  plaintiff  company  to  make  such  exami- 
nation of  the  books,  accounts,  and  other  rec- 
ords of  the  defendant  as  may  appear  just 
and  reasonable." 

The  above-quoted  part  of  the  decision  of 
the  Commission  clearly  sets  forth  the  con- 
struction placed  by  the  Commission  on  the 
powers  given  them  by  said  act  in  the  matter 
under  consideration.  The  Commission  has 
full  power  and  authority  to  compel  the  pro- 
duction of  all  material  evidence  on  the 
trial  of  said  case,  and  on  proper  applica- 
tion no  doubt  will  do  so;  but,  in  the  first 
instance,  it  is  for  the  Commission  to  deter- 
mine whether  the  document  or  evidence  de- 
manded is  material  and  necessary,  and,  if 
the  Commission  concludes  that  it  is  not,  it  is 
its  duty  to  decline  to  receive  immaterial 
evidence  and  to  decline  to  grant  any  appli- 
cation of  the  parties  for  an  inspection 
of  the  records  and  files  of  a  public  corpo- 
ration which  it  considers  is  not  material 
to  any  of  the  issues  involved. 

The  plaintiff  is  not  entitled  to  an  exami 
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nation  of  the  records  and  files  of  a  corpora- 
tion which  can  possibly  have  no  bearing  on 
the  issues  of  the  case,  and  to  compel  the 
corporation  to  produce  the  same  would  be 
most  unreasonable;  and  the  Constitution  of 
the  United  States,  as  well  as  the  Constitu- 
tion of  the  State  of  Idaho,  prohibits  unrea- 
sonable searches  and  seizures.  State  Const. 
§  17,  art.  1;  Hale  v.  Henkel,  201  U.  S.  43, 
50  L.  ed.  652,  26  Sup.  Ct.  Rep.  370;  Wilson 
V.  United  States,  221  U.  S.  361,  55  L.  ed. 
771,  31  Sup.  Ot.  Rep.  538,  Ann.  Cas.  1912D, 
558.  In  general,  parties  litigant  who  desire 
to  inspect  the  books  and  records  of  opposing 
parties  must  make  some  showing  as  to  the 
necessity  of  such  inspection,  and  their  de- 
mands must  specify  with  reasonable  exact- 
ness the  particular  books  and  papers  which 
they  desire  to  examine.  If  it  is  made  to  ap- 
pear that  an  examination  of  any  of  the 
books,  records,  and  files  of  the  corporation 
is  necessary  to  a  proper  determination  of 
the  issues  involved,  the  Commission  certain- 
ly will  require  their  production  on  its  own 
motion,  or  on  the  application  of  the  plain- 
tiff, before  or  during  the  hearing,  and  give 
ample  opportunity  for  an  inspection  there- 
of.' But  the  Commission  has  no  authority 
under  said  act  to  permit  a  party  litigant  to 
examine  the  records  and  files  of  a  utility 
corporation  that  do  not  pertain  to  the  issues 
made  by  the  pleadings,  and  the  Commission 
has  no  authority  under  said  act  to  permit 
a  party  to  examine  the  records  and  files  of 
the  Washington  Water  Power  Company,  in 
a  case  pending  before  it,  vrhich  are  not  perti- 
nent or  material  to  the  issues  made  by  the 
pleadings. 

We  therefore  conclude  that  the  action  of 
the  Commission  in  refusing  to  grant  said 
motion  must  be  affirmed  and  it  is  so  ordered, 
with  costs  in  favor  of  the  commission. 

Truitt,  J.,  concurs. 

A  petition  for  rehearing  having  been  filed, 
Sullivan,  Ch.  J.,  on  November  19,  1914. 
handed  down  the  following  additional  opin- 
ion: 

A  petition  for  rehearing  has  been  filed  in 
this  case,  and  it  is  contended  that  in  our 
order  affirming  the  decision  of  the  Public 
Utilities  Commission  we  overlooked  the  fact 
that  the  plaintiff  had  made  certain  specific 
demands  for  the  examination  of  particular 
records,  naming  them,  among  which  were: 

(1)  The  balance  sheets  for  the  calendar 
years  1904-1913,  inclusive,  as  shown  by  the 
affidavit  of  Beukes  (see  page  36  of  record) ; 

(2)  the  ledgers  and  journals  of  the  Power 
Company,  covering  the  entire  existence  of 
that  company;  (3)  the  minute  books  of  the 
corporation  with  reference  to  the  stock  is- 
sue of  $1,000,000    and    the    bond  issue  of 
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$500,000;  (4)  a  complete  list  of  tbe  names 
of  the  consumers  of  the  Power  Company 
in  the  Cwax  d'Alene  district  in  the  state  of 
Idaho,  both  past  and  present. 

It  appears  that  the  expert  aooountants  of 
the  plaintiff,  by  mutual  understanding  or 
agreement  with  the  officers  of  the  Water 
Power  Company,  commenced  an  inspection 
of  some  of  the  books  and  records  of  said 
company,  but  had  not  proceeded  very  far 
before  said  officers  refused  any  further  in- 
spection of  their  records,  claiming  that  they 
were  unwilling  to  have  any  aceountant  em- 
ployed by  the  Federal  Company,  or  the  com- 
plainants, or  any  of  them,  make  an  investi- 
gation of  any  of  the  books,  accounts,  papers, 
records,  or  documents  whatsoever  of  the 
Water  Power  Company,  but  were  willing 
that  an  examination  should  be  made  by 
the  regular  official  accountant  of  the  Public 
Utilities  Conunission,  or  by  the  regular 
official  engineer  of  that  Commission. 

We  intended  to  hold  in  our  original  opin- 
ion, and  now  hold,  that  the  Commission 
must  require  the  Water  Power  Company 
to  produce  for  examination  by  the  Federal 
Mining  Company,  its  expert  accountants, 
and  others  employed  by  the  Federal  Mining 
Company,  all  books,  papers,  and  accounts 
that  would  throw  any  light  upon  the  ques- 
tion of  reasonable  rates  to  be  charged  for 
electrical  energy  or  power  furnished  to  the 
Federal  Mining  Company  by  the  Water 
Power  Company,  as  well  as  a  complete  list 
of  the  names  of  the  consumers  of  electricity 
furnished  by  said  Power  Company  in  the 
C<eur  d'Alene  district  in  the  state  of  Idaho, 
and  the  books,  papers,  and  accounts  show- 
ing the  rate  charged  each  consumer  and 
class  of  consumers  and  the  amount  of  elec- 
trical power  furnished  to  each,  since  such 
matters  are  proper  to  be  investigated  in  de- 
termining reasonable  rates,  and  the 
Commission  must  compel  the  Water  Power 
Company  to  produce  the  same,  and  give  the 
Federal  Company  reasonable  opportunity 
and  time  for  a  thorough  investigation  of 
such  books,  papers,  and  documents. 

In  this  case  it  will  be  necessary  to  appor- 
tion (he  expenses  of  the  utility  supplying 
the  service  to  the  several  classes  of  con- 
sumers. Such  consumers  are  divided  into 
well-defined  groups  or  classes,  such  as  street 
lighting,  commercial  power,  street  railway, 
etc.  Each  of  those  classes  demands  its 
special  equipment  or  class  of  service.  Some 
costs  are  peculiar  to  certain  kinds  of  serv- 
ice, and  not  to  others,  and  it  is  only  right 
and  proper  that  the  Federal  Mining  Com- 
pany should  be  furnished  all  the  documen- 
tary evidence  that  would  throw  any  light 
upon  the  several  classes  of  consumers  and 
the  amount  charged  each  consumer  for  the 
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service  given.  As  bearing  upon  this  ques- 
tion, see  Bacine  v.  Racine  Gaslight  Co.  6 
Wis.  R.  C.  228,  236,  244    (1911). 

It  is  stilted  by  counsel  in  their  petition 
for  rehearing  that  it  is  not  clear  to  them 
whether  or  not  it  was  the  intention  of  this 
court  to  disapprove  of  a  portion  of  the 
opinion  in  the  case  of  New  York  Edison  Co. 
V.  New  York,  133  App.  Div.  731,  118  N.  Y. 
Supp.  240,  which  distinguished  the  cases 
requiring  a  specification  of  the  particular 
books  required  from  the  rate  cases  where  all 
of  the  books  were  required.  Counsel  quotes 
from  that  opinion  as  follows:  "This  will 
necessitate  an  examination  of  its  entire  busi- 
ness, and  for  that  reason  the  defendant*  in 
order  to  prepare  itself  for  trial,  should  have 
an  inspection  of  all  the  books,  papers,  and 
documents  of  the  plaintiff,"  and  there  stops 
the  quotation  with  a  period,  when,  as  a  mat- 
ter of  fact,  in  the  original  opinion  a  conuna 
follows  the  word  "plaintiff"  and  the  follow- 
ing language  is  used  thereafter:  ''And  of 
its  plant,  in  so  far  as  the  same  will  show, 
or  tend  to  show,  what  it  actually  cost  it  to 
manufacture  and  deliver  the  electricity  for 
which  a  recovery  is  sought." 

That  is  identically  what  we  intended  to 
hold  in  the  original  opinion  in  this  case,  and 
we  did  hold  in  effect  that  it  was  tbe  duty 
of  the  Commission  to  grant  to  the  plaintiff 
the  right  to  inspect  all  books,  papers,  and 
documents  of  the  Water  Power  Company 
and  of  its  plant,  in  so  far  as  the  same  will 
show,  or  tend  to  show,  what  it  actually  cost 
to  manufacture  and  deliver  electricity,  elec- 
trical energy,  or  power. 

It  is  to  be  supposed  that  the  Power  Com- 
pany keeps  a  list  of  its  customers,  and  that 
its  books  indicate  the  class  to  which  each 
customer  belongs,  the  amount  of  electricity 
furnished  to  each,  and  the  price  charged 
each  customer  therefor.  Such  a  list,  show- 
ing the  above-indicated  facts,  would  no 
doubt  bear  upon  the  reasonable  rates  to  be 
charged.  And  all  such  lists,  books,  records, 
and  accounts  should  be  produced  by  the 
Power  Company  for  inspection  by  the  Fed- 
eral Company,  and,  as  we  understand  the 
decision  of  the  Commission,  it  will  require 
the  Power  Company  to  produce  all  such 
books,  records,  and  accounts  for  the  inspec- 
tion of  the  Federal  Company,  and  time  and 
opportunity  will  be  given  for  a  thorough 
inspection  thereof. 

The  court  does  not  question  the  good  faith 
of  the  Federal  Company  in  making  the  ap- 
plication it  did  in  this  case,  and  it  must 
be  distinctly  understood  that  this  court 
holds  that  it  is  the  duty  of  the  Commission, 
under  the  law,  to  require  the  Power  Com- 
pany to  produce  all  of  its  books,  records, 
and  accounts  so  far  as  the  same  will  show, 
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or  tend  to  show,  what  it  actually  coet  to 
manufacture  and  deliver  electricity  to  the 
plaintiff. 

''his  decision  is  rendered  without  preju- 
dice to  the  rights  of  the  Federal  Company 
to  renew  its  application  before  the  Com- 
mission for  the  inspection  of  the  books,  rec- 
ords, accounts,  etc.,  above  indicated,  that 
show,  or  tend  to  show,  what  it  actually  cost 


to  manufacture  and  deliver  electricity  to  the 
plaintiff.  And  the  Commission  may  permit 
the  Federal  Company,  under  the  present  ap- 
plication, through  its  officers  and  experts,  to 
examine  all  such  books,  accounts,  and 
records. 
The  petition  for  rehearing  is  denied. 

Traitt,  J.,  oonours. 


Annotation — ^Power  of  commission  to  compd  production  of  papers  and 

records  for  inspection. 


There  is  but  very  little  authority  upon 
the  question  of  the  power  of  a  commis- 
sion to  compel  a  public  service  corpo- 
ration to  produce  its  books  and  papers 
for  inspection.  Such  rights,  however, 
have  been  upheld  in  the  few  cases  pass- 
ing upon  the  question. 

Federal  Min.  &  Smelting  Co.  v. 
Public  Utilities  Commission,  ante,  1195, 
was  cited  as  authority  by  the  Alabama 
Public  Service  Commission  in  Birming- 
ham V.  Southern  Bell  Teleph.  &  Teleg. 
Co.(  Ala.)  P.U.R.1917A,  200,  for  its  de- 
cision that  it  had  power  to  require  a 
utility  to  produce,  in  advance  of  a  hear- 
ing, under  the  Commission's  supervision, 
its  books  and  papers  pertinent  to  the 
proceeding  for  examination  by  attorneys 
and  experts  of  the  adverse  parties,  by 
virtue  of  its  general  jurisdiction  in 
respect  to  supervising,  regulating,  and 
controlling  utilities  in  all  matters  relat- 
ing to  rates,  charges,  service,  and  facili- 
ties, and  to  compel  the  production  of  the 
books,  papers,  and  accounts  in  order 
that  an  examination  thereof  may  be 
made  by  the  Commission,  or  under  its 
direction.'* 

The  production  of  contracts  under 
which  railroad  companies  engaged  in 
interstate  carriage  of  coal,  which  had 
acquired  certain  collieries  the  proprietors 
of  which  were  about  to  build  a  compet- 
ing line,  guaranteed  the  stock  and  bonds 
issued  in  payment  therefor  by  a  corpo- 
ration whose  charter  they  had  purchased 
for  that  purpose,  may  be  compelled,  in  a 
proceeding  before  the  Interstate  Com- 
merce Commission  on  a  complaint  charg- 
ing such  railroad  oompanies  with  viola- 
tion of  the  Interstate  Commeroe  Act  by 
the  pooling  of  freights  and  the  charging 

of  unreasonable  rates  in  carrying  coal. 
L.R.A.1917F. 


Interstate  Commerce  Commission  v. 
Baird  (1904)  194  U.  S.  25,  48  L.  ed.  860, 
24  Sup.  Ct.  Rep.  563. 

The  compulsory  production  of  docu- 
mentaiy  evidence  in  a  proceeding  before 
the  Interstate  Commerce  Commission  on 
a  complaint  alleging  violation  by  railroad 
companies  of  the  Act  to  Regulate  Com- 
merce does  not  infringe  the  immunity 
from  unreasonable  searches  and  seizures 
guaranteed  by  the  Federal  Constitution, 
since  that  act,  as  amended  by  the  Act  of 
February  11,  1893,  expressly  extends 
immunity  from  prosecution  or  forfeiture 
of  estate  because  of  testimony  g^ven  in 
pursuance  of  the  requirements  of  the 
law.    Ibid. 

In  Ayrshire  Coal  Co.  v.  Southern  R. 
Co.  (Ind.)  P.U.R.1917C,  872,  the  Indiana 
Public  Service  Commission  required  a 
carrier  to  furnish  a  shipper,  owning  and 
operating  a  coal  mine  on  the  line  of  rail- 
road i^on  which  were  also  located 
various  other  mines,  all  selling  and  ship- 
ping coal  similarly  in  interstate  and 
intrastate  conmierce,  information  rel- 
ative to  the  number  of  coal  cars 
requested  by  each  mine  on  its  raiboad; 
the  number  of  cars  actually  received  by 
each  mine;  the  rating  of  each  mine  dur- 
ing that  period;  and  the  percentage  of 
coal  cars  actually  requested  which 
were  actually  furnished, — ^to  be  compiled 
in  tabulations  covering  semimonthly 
periods. 

Cases  involving  the  power  of  the 
courts  to  compel  the  production  of 
papers  have  not  been  included.  Upon 
the  general  question  of  power  to  compel 
production  of  papers,  records,  etc.,  see 
L.R.A.  Indexes  under  the  title,  ''Dis- 
covery and  Inspection/'         W.  M.  G. 


COMBINED  INDEX 

TO 

NOTES  AND  CASES. 


ABAKDONMENT. 

Of  contract,  see  Contbagts. 
Aft  ground  for  diTorce,   see  Divobcb  and 
Separation. 


ABATEMENT. 

Annotation, 

Right  of  vendee  to  sjftedfic  performance 
toith  abatement  from  purchase 
price  where  the  vendor  is  unahle  to 
convey  a  good  and  unencutnhered 
title.    1017F,  697. 

Of  rent  on  theory  of  partial  eviction.  1917F, 
713. 


ABAT^ICENT  AlVD  RCVrVAI^ 

Annotation, 

Oarnishment  proceedings  and  an  ac- 
tion to  recover  the  deht  pending  in 
different  states  or  countries  as  sus- 
taining plea  in  bar  or  aibatement, 
1017V,  lOie, 

Right  of  debtor  to  plead  in  abatement  of 
suit  by  creditor  fact  that  he  waa  sum- 
moned in  foreign  jurisdiction  as  gar- 
nishee in  action  against  the  plainti^. 
1917F,  1013. 


ABUSE  or  PROCESS. 

Liability    for,    see    False   Impbisonment; 
Malicious  Pbosecution. 


ABUTTING  OWNERS. 

Right  of,  as  to  trees  and  materials  in  streets, 
see  HioHWATS. 


AOOEPTANOB. 

Of  negotiable  paper,  see  Bills  and  Notes. 


^^ 


ACCOXmT  BOOKS. 

Condition  in  insurance  policy  as  to  plaos  <A 
keeping,  see  Insubamgs. 


^^ 


ACCOUNTING. 

By  personal  representative,  see  BIzxcxttobs 

AND  AdMINISTBATOBS. 

Oonclusiyeness  of  judgment  as  to  all  mat- 
ters litigated  in  action  for  partnership 
aooounting.    1917F,  1006. 


ACKNOP^LEDGMENT. 

Effect  of  defective  acknowledgment  of  parti- 
tion deed.    1917F,  566. 


L.R.A.1917F. 
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ACTION  OR  SUIT. 

Compromise  of,  see  Compbomisb  and  Set- 

,        tlement. 

By  stockholder  of  corporation,  see  Cobpoba- 

TIOXS. 

Effect  of,   on   running  of  limitations,   see 

Limitation  of  Actions. 
Limitation  of  actions  or  suits,  see  Liicita- 

TION  QV  AOTKmS. 

Venue  of,  see  Venue. 

Premature. 

Variance  between  pleading  and  proof  as  to 
date  of  accrual  of  cause  of  action. 
1917F,  935. 

Defenses. 

To  action  on  note,  see  Bills  and  Notes. 
To  action  for  causing  death,  see  Death. 
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Burden  of  proving,  see  Evidence. 
In  libel  suit,  see  Libel  and  Slandeb. 

Annotatiim, 

Assignment  of  chose  in  action  to  one 
of  the  parties  liable  thereon  as  af" 
fecting  defenses  and  equities  as 
between  assignee  and  the  other 
party.     1917F,   4:33. 

In  mandamus  proceeding.     1917F,  776. 

Kind;   name. 

At  law  or  in  equity.    1917F,  692. 

Splitting. 

Successive  actions  for  damage  to  property 
by  odors  and  deposit  of  ashes,  etc.,  from 
garbage  incinerator  plant.    191 7F,  476. 

Joinder. 

Joining  action  for  reformation  of  insurance 
policy  with  action  to  recover  amount 
due  thereon.    1917F,  663. 


ADJOINIKG  OWNERS. 

Annotation. 

Duty  as  to  maintenance  and  repair  of 
retaining  wall.     1917F,  683. 

Right  of  one  upon  whose  property  portions 
of  a  retaining  wall  fall  from  adjoining 
property,  to  damages.    1917F,    680. 

Duty  of  successor  in  title  of  one  building  a 
retaining  wall,  upon  removing  lateral 
support  on  an  adjoining  lot,  to  keep 
the  wall  in  repair.    1917F,  680. 

Injunction  to  compel  one  to  repair  retain- 
ing wall  to  prevent  its  falling  onto  ad- 
joming  property.    1917F,  680. 


Annotation. 

May  substantive  law  of  state  be  invoiced 
in  an  action  for  personal  injuries, 
not  resulting  in  death,  on  loaters 
'Within  the  maritAme  jurisdiction. 
1917F,  678. 

Conflict  of  jurisdiction.     1917F,  671. 


^^ 


ADOPTION. 

Of  child,  see  Parent  and  Child. 


ABTTLTERT. 

Sufficiency  of  proof  of  adultery  for  a  pe- 
cuniary consideration  to  sustain  action 
for  alienation  of  wife's  afTections. 
1017F,  935. 

L.R.A.1917F. 


AFFIDAVIT. 

Right  to  bring  misconduct  of  prosecutor  in 
his  address  to  the  jury  before  the  ap- 
pellate court  by  affidavit.     1917F,  646. 

In  application  for  injunction  against  nui- 
sance.   1917F,  1076. 


♦^ 


AIDING  AND  ABETTING. 

Liability  of  powder  company  aiding  negli- 
gent and  illegal  storage  of  dynamite. 
1917F,  621. 


AUENATION   OF  AFFECTIONS. 

Of  wife,  sufficiency  of  proof  in  action  for. 
1917F,  936. 

Competency  of  divorced  wife  to  testify  in 
action  by  her  former  husband  for  alien* 
ation  of  her  affections.     1917F,  935. 


AI«IMONT. 

See  DivoROE  and  Separatioic  . 


AI^TERNATIVE  WRIT. 

Of  mandamus,  sufficiency  of.    1917F,  776 


#•» 


AMENDICENTS. 

On  appeal,  see  Appeal  and  Erbor. 
Of  pleading,  generally,  see  Pleading. 

As  affecting  limitation  of  actiona.     191 7F» 

414. 


AMUSEMENTS. 

Ab  to  boat  Uverj,  see  Boat  Livebt. 


ANIMALS. 

As  to  game,  see  Game  and  Game  Laws. 
Killins  or  injnrine  doe. 

Annotation. 

Liability  for  unintmUionaZlff  Tcilling  or 
injuring  unlicensed  dog.      1917F, 

4:35. 

Unlicensed   dog  running  at  large.     1917F, 
434. 
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In  juries  by* 

Annotation. 

Contributory    negligence    of    children 
4$%jured  ^.    1917F,  03. 


APPEAL  AND  ERROR. 

In  oriminal  oases. 

Right  of  state  to  appeal.    1917F,  985. 

Jurisdiction  of  Federal  Supreme 
Court. 

Over  state  courts;  scope  of  review.    1917F, 

1148. 

Record. 

Filing  supplemental  record  to  show  entry 
of  judgment,  nunc  pro  tunc.     1917F,  1. 

Necessity  of  bill  of  exceptions.     1917F,  646. 

Refusal  to  consider  exceptions  not  noted  in 
the  bill  of  exceptions.     1917F,  974. 

Objections  and  exceptions. 

Necessity  for  exception  to  instructions. 
1917F,  1107. 

Necessity  of  making  objection  for  insuffi- 
ciency of  evidence  before  submission  of 
the  case.    1917F,  974. 


Hearing  and  determination  generally. 

Construing  instructions  as  a  whole.  1917  F, 
1107. 

Interlocutory  matters;  orders,  etc., 
not  appealed  from. 

Review  of  rulings  on  exceptions  to  a  mas- 
ter's report  not  appealed  from.  1917F, 
755. 

I>i8oretionary  matters. 

Review  of  discretion  in  refusing  specific 
performance  of  contract.     1917F,  594. 

Questions  not  raised  below. 

Sustaining  verdict  for  plaintiff  in  action  for 
alienation  of  affections  where  proof 
shows  merely  criminal  conversation, 
which  was  not  relied  upon  at  trial. 
1917F,  935. 

Rule  that  same  cause  of  action  must  be 
presented  and  tried  on  appeal  that 
was  tried  in  the  court  below.  1917F, 
1096. 

Adding  of  issuable  fact  in  the  appellate 
court.    1917F,  1096. 

Errors  vralred  or  cured  below. 

Waiver  of  making  experiments  at  view  by 
failure  to  object  until  the  decree  is  en- 
tered.    1917F,  974. 

Waiver  of  taking  of  view  in  other  state  by 
failure  to  except  to  grant  of  motion  for 
taking  ol  such  view.    1917F,  974. 

Directing  verdict.    1917F,  1107. 

Review  of  facts. 

Review  of  findings  of  Workmen's  Compcnsa* 
tion  Commission,  see  Wobkicbn's  Com- 
pensation. 

L.R.A.1917F. 


Review  of  findings  of  fact  by  Federal  Su- 
preme Court  on  writ  of  error  to  state 
court.    1917F,  1148. 

Reversing  judgment  where  verdict  is  con- 
trary to  the  charge  of  the  court,  to  the 
law,  and  to  the  evidence.     1917F,  540. 

Wl&at  errors  ^warrant  reversal. 

Rulings  on  demurrer.    1917F,  380. 
Admission  of  evidence  as  to  facts  otherwise 

proved.     1917F,  1043. 
Exclusion  of  evidence.    1917F,  475. 
Refusal  to  instruct.     1917F,  502. 
Improper     remarks     of     county     attorney. 

1917F,  210. 
Misconduct  of  jurors.     1917F,  210. 
Refusal  on  appeal  by  plaintiff  to  disturb 

judgment  for  nominal  damages  where 

he  was  not  entitled  to  any  damages. 

1917F,  206. 

Judgn&ent. 

Right  of  appellate  court  in  reversing  judg- 
ment for.one  p^son  entered  upon  ver- 
dict which  should  have  been  directed 
for  the  other  person,  to  direct  that 
judgment  shall  be  entered  for  person 
for  whom  trial  court  should  have  di- 
rected the  verdict.     1917F,  167. 

Refusal  of  new  trial  except  for  fundamental 
error  where  guilt  of  appellant  is  clearly 
established.    1917F,  210. 


APPUANCES. 

Master's  duty  as  to,  see  Master  and  Serv- 
ant. 


APPLICATION. 


01  deposit>  see  Banks. 


^»» 


APPROPRIATIONS. 

Sufficiency;  failure  to  state  amount.  I917F9 
770. 


#•» 


ARGUMENT. 

Of  counsel,  see  Appeal  and  Ebbob;  Tbial. 


4»» 


ARREST. 

Civil  liability  for  making,  see  Falbb  Im- 
pbisonment. 


#•» 


ASSAULT  AND  BATTERY. 

On  passenger,  see  Carriebs. 
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Liability  of  constable  on  his  bond  for  as- 
saulting and  arresting  an  innocent  per- 
son.   1917  F,  1134. 


-•-*■ 


ASSENT. 


See  CoKSEiTT. 


ASSESSMENTS. 

For  public  improvements,  see  Pubuo  Im- 

PBOYEMBNTS. 

For  taxes  generally,  see  Taxes. 


ASSIGNMENT. 

Of  judgment,  see  Jtjdqmevt. 
What  assisnable;  Talidity. 

AfinotaUan, 

Assignment  or  release  of  the  right  to 
third    person^s    services.      1917F, 

84:2. 

Release  by  baseball  club  of  services  of  ball 
player  under  contract  with  it  to  enter 
club.     1917F,  841. 

Of  franchise  of  telephone  company  to  use 
streets.    1917F,  1178. 

Bishts  and  liabilities  of  parties. 

Annotations, 

Assignment  of  chose  in  action  to  one  of 
the  parties  liable  thereon  as  affect- 
ing defenses  and  equities  as  be- 
tween the  assignee  and  the  other 
party.     1917F,  4:43. 

Set-off  against  judgment  in  hands  of 
assignee.     1917F,  lOlO. 

Who  tnay  tahe  advantage  of  failure  to 
file  assignm>ent  of  a  building  con- 
tract  or  of  the  money  due  there- 
under.      1917F,    1127. 

Claim  good  in  hands  of  assignor  as  ec^ually 
free  from  defenses  in  hands  of  his  as- 
signee.   1917F,  440. 

Who  may  take  advantage  of  failure  of  con- 
tractor to  file  assignment  of  funds  due 
under  his  contract.    1917F,  1123. 

Right  of  carrier  which  has  innocently  con- 
verted wheat  the  bill  of  lading  for 
which  incorrectly  named  the  consignors 
and  consignee,  after  paying  the  claim 
of  the  owner  and  taking  an  assignment 
of  the  wheat  and  of  the  cause  of  action, 
to  assert  owner's  claim  against  the  con- 
signee named  in  the  bill  of  lading  and 
the  one  to  whom  he  sold  the  wheat. 
1917F,  440. 

L.R.A.1017F. 


ASSOCIATIONS. 

As  to  labor  organizations,  see  Labob  Ob- 

QANIZATIONS. 


ASSITMPTION  or  BISK. 

By  servant,  see  Master  and  Servant. 

By  one  accepting  invitation  to  ride  in  auto- 
mobile.   1917F,  253. 


ATTACHMENT. 

Right  of  attaching  creditor  of  contractor 
to  take  advantage  of  his  failure  to  file 
assignment  of  funds  due  under  the  con- 
tract.    1917F,  1123. 


ATTESTATION. 


Of  wills,  see  Wnxs. 


ATTORNEY  GENERAIi. 

Appropriation  of  money  to  pay  assistant. 
1917F,  770. 

Mandamus  to  compel  governor  to  approve 
certificate  by  attorney  general  to  se- 
cure warrant  to  pay  for  services  of  as- 
sistant.    1917F,  770. 


ATTORNEYS. 

In  ceneral. 

Argument  of,  see  Appeal  and  Ebbob;  Tbial. 

Annotation. 

Remedy  of  attorney  discharged  toithout 
cause  before  completing  servioCf  or 
before  expiration  of  time  for  uyhieh 
he  was  employed.     1917F,  406. 

Validity  of  ccmtract  vrith,  for  1^1  services 
in  inducing  certain  disposition  of  prop- 
erty by  a  rdative  of  uie  other  parties 
to  the  contract     1917F,  464. 

Right  of  attorney  to  damages  for  discharge 
before  completing  services.    1917F,  402. 

When  limitations  begin  to  run  against  claim 
of  attorney  for  wrongful  discharge. 
1917F,  402. 

Compensation;  lien. 

Annotations. 

Liability  of  married  tootium  for  legal 
services  in  divorce  suit.  1917F. 
362. 

Attorney's  services  as  necessaries  uHih' 
in  statute  rendering  wife  or  her 
property  liable  therefor.  1917  F^ 
863. 
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Liability  of  wife  for  servioee  of  attorney  in 
divorce  proceedings.    1917F,  359. 

Snfficieni^  oi  service  of  notice  of  stbomey's 
lien.    1917F,  1006. 

Rigki  of  one  a^inst  whom  judgment  has 
been  recovered  and  upon  whom  an  at- 
torney's lien  has  been  properly  served 
to  set  off  against  such  judgment  a 
judgment  assigned  to  him  after  the  as- 
signment of  the  former  judgment. 
1917F,  1006. 


AUTOMATIC  XX£VATOR8. 

Failure  to  employ  operator  for^  as  negli- 
gence.    1917F,  273. 

Contributory  negligence  of  passeng^  on. 
1917F,  260. 


"♦-^ 


AUTOMOB1XE8. 

As  to  gasolene  siiitions,  see  Gasolene  Sta- 
tions. 

Annotations, 

Validity  and  effect  of  regulation  as  to 
parking  or  leaving  outomolfHes 
standing  in  street*    1917F,  832. 

AutomohUe  insurance  against  theft, 
robbery  and  pilferage,  1917F, 
643. 

Automobile  UabiHty  insurance.   1917Ff 

Forbidding  parking  of  automobiles  in 
streets.     1917F,  345. 

Insurance  against  owner's  liability  for  in- 
jury to  person  or  property.    1917F,  612. 

Beoovery  under  policy  insuring  owner  of 
automobile  against  loss  or  damage  "by 
theft,  robbery,  or  pilferage."  1917F, 
540. 

Right  of  indorsee  of  notes  given  for  pur- 
chase price  of  automobiles,  who  retakes 
car  on  failure  to  pay  matured  note,  to 
bring  a  suit  on  the  notes.    1917F,  462. 

Injury  to  bystander  by  skidding  of  auto- 
mobile due  to  slippery  condition  of 
pavement  becaujse  of  oil  placed  thereon. 
1917E,  710. 

Bight  of  driver  to  assume  that  road  is  safe 
for  ordinary  travel.    1917F,  253. 

Imputing  negligence  of  driver  to  passenger. 
1917F,  253,  444. 

Failure  of  one  driving  vehicle  at  night  to 
carry  lights  required  by  statute  on  lia- 
bility for  collision  with  automobile. 
1917F,  444. 

If  ecltcenoe  iia  use  o& 

Annotations. 

ZAabiUty  where  automobile  is  being 
used  by  a  member  of  oumer*s  fam^ 
ily.     1917P,  36S. 

L.R.A.1917F. 


Liability  of  owner,  upon  the  groufid  of 
dangerous  agency,  or  of  negligence 
in  intrustifig  car  to  incompetent  or 
negligent  person,  for  injuries  in^ 
flicted  while  the  latter  is  operating 
the  car  for  his  own  purpose. 
1917F,  884. 

Question  for  jury  in  action  for  injury. 
1917F,  610. 

Instructions  in  action  for  injury.  191 7F, 
610. 

Liability  of  owner  for  injury  while  car  la 
being  driven  by  his  son.  1917F,  363, 
380. 

Incompetency  of  driver  to  handle  machine. 
1917F,  380. 

Negligence  as  to  speed  on  dark  night. 
1917F,  610. 

Application  of  rule  as  to  speed  and  control 
of  car  by  driver  to  case  where  he  is 
imexpectedly  confronted  by  a  dangerous 
situation.     1917F,  253. 

Measure  of  care  toward  guest  riding  gra- 
tuitously.   1917F,  263. 

When  one  riding  with  driver  is  engaged  in 
a  common  enterprise  with  him  so  that 
he  cannot  recover  for  injury  resulting 
from  the  driver's  negligence.  1917F, 
253. 

Coiitribiitory  nesligenoe  of  person 
ii^vred* 

Evidence  on  question  of.     1917F^  610. 

Assumption  of  risk  of  ordinary  dangers  by 
one  accepting  invitation  to  ride  in  auto- 
mobile.    1917F,  253. 

Failure  of  guest  who  knew  that  canal  ran 
across  highway^  to  warn  driver  thereof. 
1917F,  253. 


BAOOAGII. 

Annotation. 

Right  of  carrier  to  grant  exclusive  train 
privilege  to  baggage  or  passenger 
transfer  com/panies.    1917F,  108&. 

Grant  of  exclusive  privilege  to  solicit  at 
railroad  station.    1917F,  1080. 


^^ 


BAKKRUPTCT. 

Annotation. 

Rights  of  trustee  u)ith  respect  to 
executory  contracts  of  bankrupt. 
1917F,  061. 

Liability  of  trustee  in  bankruptcy  on  execu- 
tory contracts  of  the  bankrupt.  1917  F, 
654. 
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BANKS. 

In  general. 

Illegal  delegation  of  power  to  state  auperin- 
tendent  of  banking.    1917F,  514. 

Offioers  and  agents. 

Imputing  to  bank  knowledge  of  its  officers. 

1917F,  300,  303,  453. 
Power  of  president  to  bind  bank  to  make 

good   the   default  of  another.     1917F, 

1096. 
Power   of   president   to  bind  bank  to  pay 

postdated    check   on    day    of   its   date. 

1917r,  1096. 
Ratification  of  acts  of.     1917F,  303. 

Deposits  generally;  application  of. 

Annotation. 

Effect  upon  surety  or  indorser  of  hanWs 
failure  to  apply  ptHncipaVs  deposit 
account  upo7i  note,    1917F,  266, 

Release  of  surety  by  failure  of  bank  holding 
note  payable  at  its  place  of  business  to 
apply  inaker's  deposit  account  thereon. 
1917F,  263. 

Enforcing  alimony  obligations  of  nonresi- 
dent served  only  by  publication  out  of 
his  bank  deposit  in  a  local  bank.  1917F, 
1159. 

Application  on  debt  due  to  bank,  of  money 
deposited  by  agent.     1917F,  460. 

Payment  of  checks;  forgeries. 

Annotation, 

Who  mnist  hear  loss  of  payments 
on  forgert/  of  travelers'  cheolcs, 
1917F,  658, 

Liability  of  bank  which  honors  a  memoran- 
dum check  by  its  president  in  his  own 
favor  upon  the  account  of  a  customer. 
1917F,  300. 

Power  of  president  to  bind  bank  to  pay  poet- 
dated  check  on  day  of  its  date.  1917F, 
1096. 

Payment  of  traveler's  checks  on  forged  sig- 
nature.    1917F,  554. 

Collections. 

Annotation, 

Trust  in  proceeds  of  collection  made  hy 
a  hanlc  when  insolvent,  1917F, 
603, 

Trust  in  proceeds  of  draft  collected  by  in- 
solvent bank.     1917F,  600. 

Negligence  in  making  presentation  and  pro- 
test.    1917F,  864. 


♦-^ 


Release  by  baseball  club  of  servicee  of  ball 
player  under  contract  with  it  to  enter 
club.     19nF,  841. 

L.R.A.1917F. 


BICTCIX. 

Annotation. 

Contributory  negligence  of  child  rid' 
ing  hicycle  aoross  railroad  track. 
1917F,   158, 


BIIX  or  EXCEPTIONS. 

On  appeal,  see  Appeal  and  Erbob. 


#•» 


BIIX8  AND  NOTES. 

In  eeneral. 

Surety  on,  see  Pbingifal  and  Subett. 
As    to    travelers'    checks,    see    TaAVELERS' 
Checks. 

Venue  of  action  to  compel  surrender  of  note 
and  mortgage  securing  it.    1917F,  905. 

Right  of  indorsee  of  notes  given  for  auto- 
mobile who  retakes  the  car  on  default 
in  payment  of  one  note,  to  bring  a  suit 
on  the  notes.     1917F,  462. 

Consideration. 

Necessity  of  valid  consideration.  1917F, 
579. 

Aooeptanoo. 

Acceptance  of  postdated  check  by  president 
of  bank  before  maturity  at  time  when 
there  is  no  money  of  the  drawer  in  the 
bank.     1917F,  1096. 

Right  of  holder  to  require  that  acceptanee 
be  written  on  the  bill.    1917F,  109«. 

Liability  of  imdorser. 

Necessity  of  presentment  of  paper,  see  infra. 

Annotation. 

Effect  upon  indorser  of  hanle's  faiiure 
to  apply  prinoipaVs  deposit  aeoount 
upon  note,     1917F,  266. 

Presentment)  notioe;  protest* 

Necessity  of  pres^itment  and  notice  of  pro- 
test to  hold  indorser.    1917F,  453. 

Negligence  of  collecting  bank  as  to.  1917  F, 
864. 

Risbts  and  liabilities  of  transferees 
generally. 

Note  taken  after  maturity.    1917F,  916. 

Liability  of  one  signing  blank  note,  to  hold- 
er for  value,  although  it  is  p^verted 
to  an  unauthorized  purpose.  1917F, 
453. 

Wbo  are  bona  fide  Holders. 

Burden  of  proving  that  holder  of  usurioua 
paper  purchased  it  before  maturity 
without  notice  of  the  usury.  1917F, 
916. 

Certification  before  maturity  of  postdated 
check  as  notlee  that  ceKtification  was 
beyond  anthoritv  of  the  officer  making 
it,     191 7F,  1096*! 
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AotioMs  and  defenses. 

Defenses  as  to  notes  transferred  or  assigned, 
see  supra. 

Annotation, 

Sufficiency  of  general  averment  of  umnt 
of  conaideration.     19X7F,  &SZ. 

Defendant's  pleadings  in  action  on.    1017F, 

679. 
Fresumption   and   burden   of   proof   as   to. 

1917F,  916. 
Duress  as  defense.     1917F,  679. 
Want  or  failure  of  consideration.     1917F, 

679. 


BONA  FID£  HOIiDERft. 

Of  notes,  see  Bills  axtd  Notes. 


♦♦» 


BIACK  USTINO. 

Injunction  against.    1917 F,  766. 


BONDS. 

Annotation. 

Constitutionality  of  Blue  Shy  La/ws. 
1917F,  524. 

Requiring  license  for  dealing  in.  1917F, 
614. 

Effect  of  agreement  that  corporation  should 
pay  bonds  without  deduction  for  any 
tax  on  right  to  deduct  Federal  income 
tax.     1917F,  203. 

Power  of  common  council  to  enforce  bond 
for  maintenance  of  street  improvement 
or  to  compromise  suit  brought  for  that 
purpose.    1917F,  535. 

Liability  of  constable  on  his  bond  for  as- 
saulting and  arresting  an  innocent  per- 
son.   1917F,  1134. 


Liability    of    one    signing    note   in    blank. } 
1917F,  463.  * 


BLINDNESS. 

Annotatien. 

Effect  of,  on  failure  to  read  contract  as 
affecting  right  to  assert  fraud  in 
respect  thereto.    1017 F,  045. 


BIiOOD  POISONING. 

Death  of  intnred  from.     1917F,  481. 


BI^UE  SKY  LAWS. 

Annotation, 

Constitutionality  of,    1917F,  524, 

ConstitutionaJity  iA.    1917F,  614. 


BOAT  XilVERY. 

Annotation, 

Duty  and  liability  of  owner  of  "boat 
livery.     1917F,  860. 

Negligence  of  one  letting  boats  at  a  pleas- 
ure resort  as  to  condition  of  boats. 
1917F,  851. 


BOATSWAIN. 

Liability  of  shipowner  for  injury  to  seaman 
by  negligence  of  boatswain.    191 7F,  671. 
L.R.A.1917F. 


BONCS. 

Annotation. 

Payment  of  bonus  hy  stranger  as  %Mury. 
19X7F,  928, 

Payment  of  bonus  by  third  person  as  in- 
ducement for  loan  as  usury.  1917  F, 
916. 


BOOKS. 

Compelling  production  of  books  of  public 
service  corporation.    1917  F,  1196. 


BRANCH  RAILROAD. 

Annotation. 

Consideration  of  entire  retuAt  of  rail' 
road  company  in  passing  upon  its 
duty  to  operate  a  branch  Une  at  a 
loss,     1917F,  1198. 

Requiring  installation  and  operation  of  a 
passenger  carrying  service  on.  1917 F, 
1190. 


^♦» 


BREACH. 

Of  contract,  see  CoNTaAcrs. 


BRIDGES. 

Annotation. 

Contributory  negligence  of  children 
injured  on  drawbridge.  lOllFf 
99. 
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Duty  of  railroad  company  to  maintain 
bridge  over  its  tracks  intersecting  a 
public  street.     1917F,  485. 

Requiring  railway  company  to  strengthen 
bridge  over  its  tracks  at  a  street  cross- 
ing so  as  to  permit  its  use  for  a  street 
railway  line.     1917F,  485. 


^•» 


In  general. 

Annot4Uion, 

Constitutionality  of  Blue  Sicy  Laws, 
1917F,  624. 

Constitutionality  of  Blue  Sky  Laws.  1917F, 

514. 
Conversion  by  commission  broker.     1917F, 

440. 

Real  estate  brokers. 

Annotations, 

Implied  or  ostensible  tKUthority  of  agent 
for  the  sale  of  land  to  bind  princi' 
pill  by  covenants.     1917Ff  9S4, 

Implied  or  ostensible  atUhority  of  agent 
for  the  sale  of  land  as  to  repre^ 
sentations.     1017F,  002. 

Authority  of  agent  for  sale  of  land  to  enter 

into  "^covenants.    1917F,  949. 
Power  of  agent  for  sale  of  land  to  bind 

principal   by  representation  as  to  the 

character    and    quality    of    the    land. 

1917F,  958. 


BUIUDINOS. 

Elevators  in,  see  Eubvatobs. 

Annotatiifn. 

Validity  of  public  restriction  a«  to 
location    of    mercantile    business. 

19X7F,  loeo. 

Prohibiting  erection  of  store  building  upon 
land  within  residential  district.  1917 F, 
1050. 


See  Sale. 


^•» 


BUSINESS. 

Measure  of  damages  for  injury  to,  see  Dam- 

AGES. 

L.R.A.19]  7F. 


Annotation. 

Expenses  incurred  in  m,anagem€nt  of 
business  conducted  by  either 
spouse,  or  by  both,  as  family  eX' 
penses  or  necessaries  within  statute 
rendering  wife  or  her  property  lia- 
ble therefor.    1917F,  S98. 

Validity  of  agreement  to  refrain  from. 
1917F,  261,  450. 


Annotation. 

Dtity  of  canal  company  to  maintain  and 
operate  canal.     X0X7F,  789, 

Canal  as  a  navigable  public  highway. 
1917F,  776. 

Right  and  duty  of  government  to  regulate. 
1917F,  776. 

How  extent  of  canal  company's  privileges 
and  duties  are  determined.    1917F,  776. 

Duty  of  canal  company  to  maintain  canal 
in  proper  manner.    1917F,  776. 

Mandamus  to  enforce  duty  of  canal  com- 
pany.    1917F,  776. 

Payment  of  fixed  toll  for  use  of.  1917F, 
776. 


^♦» 


CANCZXATIOir. 

Of  contract,  see  Contracts. 


♦  •» 


CARRIERS. 

Elevators  as  carriers,  see  Elbvatobb. 

Who  are  passensera. 

Caretaker  of  live  stock.     1917F,  1128. 

Assanlt  on  passenser. 

Annotation. 

Duty  of  sleeping  or  parl&r  car  company 
to  protect  passengers  from  assauU. 
1917F,  8SS. 

Assault  by  fellow  pasaeiiger  or  stranger. 

1917F,  886. 
Liability    of    sleeping    car    connpmny    for. 

1917F,  886. 

Measnre  of  oare  required  f  neslisenoe 
generally. 

Proximate  cause  ol  injury  to  passenger,  see 
Proximate  Cause. 

Annotation, 

Liability  of  carrier  for  personal  in^ 
furies  to  passenger  who  attempts 
to  reach  his  destination  by  other 
means  because  of  delay  or  stalling 
of  car  or  train.    1917F,  3S7. 


COMBINED  INDEX  TO  NOTBS  AND  CASES. 


1211 


Presumption  and  burden  of  proof  as  to  neg- 
ligence.   1917F,  1020. 

CryBtallization  of  drawbar  which  broke  al- 
lowing train  to  part.    1917F,  1020. 

Negligence  in  leaving  apparatus  which 
works  air  brake  exposed  on  the  rear 
platform  of  an  excursion  train.  IQITF, 
1020. 

Effect  on  liability  for  injury  of  negligence 
which  did  not  contribute  to  the  injury. 
1917F,  1020. 

Gontribiitory  negliseaoe  of  passens^'* 

Annotation. 

LiahiUty  of  carrier  for  personal  injuries 
to  passenger  tvho  attempts  to  reach 
His  destination  hy  other  means  he» 
cause  of  delay  or  stalling  of  car  or 
train,     1917F,  857. 

Negligence  of  passenger  who^  to  avoid  de< 
lay,  leaves  stalled  car  and  attempts  to 
walk  to  destination  along  track,  across 
a  trestle.     1917F,  363. 


Construction  of  provision  in  carriers'  pub- 
lished tariff  that  free  transportation 
shall  not  be  issued  for  caretakers  of 
live  stock  and  that  they  shall  pay  full 
fare  returning.    1917F,  1128. 

Umitation  of  UabiUty. 

For  injury  to  caretakers  of  live  stock. 
1917F,  1128. 


Annotation. 

Right  of  carrier  to  grant  eacclueive  train 
privilege  to  ^baggage  or  passenger 
transfer  companies.    1917F,  lOSS. 

Grant  by  carrier  of  exclusive  privilege  to 
baggage  company  at  station.  1917F, 
1080. 

Conneotlns  oarrlers. 

Estoppel  of  connecting  carrier  defending 
personal  injury  action  under  release 
from  liabili^  contained  in  contract  of 
initial  carrier,  to  contend  that  its  own 
tariff  made  this  contract  unlawful. 
191 7F,  1128. 

Carriers  of  freight. 

Bates  of,  see  infra. 

Annotation. 

Must  seller  or  'buyer  bear  loss  from 
failure  to  contract  with  carrier  for 
full  liabUity.    1917F,  561. 

Delivery  by  seller  to  carrier  as  delivery  to 
the  buyer.    19177,  559. 

Right  of  carrier  which  has  innocently  con- 
verted wheat  the  bill  of  lading  for 
which  incorrectly  named  the  consignors 
and  consignee,  after  paying  the  claim 
of  the  owner  and  taking  an  assignment 

L.R.A.1917F. 


of  the  wheat  and  ol  the  cause  of  action, 
to  assert  owner's  claim  against  the  con- 
signee named  in  the  bill  of  lading  and 
the  one  to  whom  he  sold  the  wheat. 
1917F,  440. 
Limitation  of  liability  for  injury  to  care- 
taker of  live  stock.     1917F,  1128. 

Governmental  oontrol;  rates;  diaerini- 
ination;  running  of  trains* 

•-in  general. 

Annotation. 

Might  of  carrier  to  grant  exclusive  train 
privilege  to  baggage  of  passenger 
transfer  companies.    1917 F,  1085. 

Grant  by  carrier  of  exclusive  privilege  to 
baggage  company  at  station.  1917F, 
1080. 

—  rate*. 

Annotation. 

Bffect  of  fact  that  return  as  a  whole  is 
reasonable  on  right  to  require  rail- 
road to  transport  commodity  for 
less  than  reasonable  compensatiofi, 
1917F,  1158. 

Jurisdiction  of  action  for  unlawful  discrimi- 
nation.   1917F,  414.  , 

Measure  of  damages  for  rebating.  191 7F, 
414. 

Evidence  of  instructions  to  destroy  evidence 
of  rebating.     1917F,  414. 

Running  of  linutationa  against  claim  for 
damages  because  of  illegal  rebates. 
1917  F,  414. 

Postinff  or  filing  rates.    1917F,  1128. 

Requiring  carrier  to  transport  commodity 
for  leds  than  cost  although  return  to 
the  carrier  from  its  entire  operations 
majr  be  adequate.    1917F,  1148. 

Estimating  cost  of  transportation  of  a  par- 
ticular commodity  in  determining 
whether  rates  fixed  for  such  commodity 
are  adequate.    1917F,  1148. 

—  dnty  to  mn  trains  or  operate  road. 

Annotation. 

Consideration  of  entire  return  of  raU- 
road  company  in  passing  upon  its 
duty  to  operate  a  branch  line  at  a 
loss.      1917F,    1193. 

Common-law  duty  of  carrier  to  establish 
and  maintain  reasonable  transportation 
facilities.    1917F,  1190. 

Requiring  carrier  to  maintain  adequate  pas- 
senger facilities  on  lateral  railroad  une. 
1917F,  1190. 


CARTIKO  COMPAHT. 


See  Tbansfeb  CoMPAirr. 
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CASE. 

Annotation. 

Right  of  miction  for  fraud  or  deceit  oauS" 
ing  loss  of  remedy,     1917F,  7X0» 

Kight  of  action  for  fraudulently  preventing 
person  from  bringing  action  within 
time  allowed  by  Statute  of  Limitations. 
1917F,  717. 

Causing  breach  of  contract  to  lend  money 
to  redeem  mortgaged  land  by  flooding  of 
land.    1917F,  790. 


CASH  DIVIDENDS. 

Income  tax  on.    1917F,  806. 


^♦» 


CAUSE. 

Sufficiency  of  proof  of,  see  Evidkngb. 


#•» 


CERTIFICATE. 

Filing  by  respondent  of  certificate  flhowing 
obedience  to  peremptory  writ  of  man- 
damus.    1917F,  776. 


CERTIFICATION. 


Of  check,  see  Checks. 


^♦» 


CERTIORARI. 

Review  of  findings  of  trial  court  on  cer- 
tiorari to  review  award  under  Work- 
men's Compensation  Act.    1917F,  1094. 


♦  ♦» 


Subscription  to  charitable  object,  see  Sub- 

SCRIPTIOIT. 

Exemption  of,  from  taxation,  see  Taxes. 

Admissibility  of  evidence  to  show  charita- 
ble nature  of  corporation.    1917F,  741. 

Uncertainty  as  to  beneficiaries  and  pur- 
poses of  gift.     1917F,  660. 

Receiving  of  pay  patients  by  public  chari- 
table hospital.    1917F,  741. 

Diversion  of  property  or  fimds  to  private 
profit.    1917F,  741. 

4  >  » 


In  general. 
Annotation* 


Qarnishment  after  delivery  of  postdated 
check  for  amount  of  the  debt.  1917F, 
394. 

Power  of  president  to  bind  bank  to  pay  post- 
dated check  on  day  of  its  date.  191 7F, 
1096. 

What  is  the  nature  of  a  check  under  the 
Negotiable  Instruments  Act.  1917F, 
1096. 


Certifloatiom. 

Annotation* 

Effect     of    certification    of 
cheolc.     1017F,   1099. 


postdated 


Certification  before  maturity  of  postdated 
check.    1917F,  1096, 


CITY  ATTORinST. 

Liability  for  malicious  prosecution.    1917F, 
698. 


CIVIIr  SERVICE. 

Validity  of  acceptance  of  resignation  of  em- 
ployee of  health  department  addressed 
to  the  active  official  in  charge  of  his 
department  instead  of  to  the  city  com- 
missioner.    1917F,  545. 


CLOSED   SHOP. 

See  Labob  Obganizations. 


COASTING. 

AnnotaUone. 

Contrib%ttoTy  negligence  of  child  coasts 

ing  across  railroad  track.     1917Ff 

IM. 
Contri^tUory   negUgence    of    child   in^ 

jured  hy  street  oar  while  {toasting 

in  street.     1917F,  1S4. 


COIXATERAI.  IMHERITAHCE  TAX. 

See  Taxis. 


COIiLECTIOirS. 


By  banks,  see  Banks. 


COMITY. 


Garnishment  of  debt  after  delivery  of    Recognition   of   decree   of   other    state,   see 

Chech  in  paym,ent.     1917F,  390.        '  JuD6:mext. 

L.R.A.1917F. 
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Rule  of,  as  to  exclusiveness  of  jurisdiction 
first  acquired.    1017F,  1013. 


COMMERCE. 

In  seneraL 

How  far  Federal  power  is  exclusive.  19]  TF, 
514. 

Resulatias  oarriers  and  transporta- 
tion. 

Annotation, 

Might  to  limit  speed  of  interstate  or 
mail  train,     10X7F,  1187. 

Validity  of  White  Slave  Traffic  Act  when 
construed  as  applicable  to  transporta- 
tion unaccompanied  by  expectation  of 
pecuniary  gain.    1917F,  602. 

State  regulation  of  speed  of  interstate 
trains.     1917F,  1184. 

Iiioenaes  and  priTilese  tazos. 

Forbidding  dealers  from  disposing  of  cor- 
porate or  quasi  corporate  securities 
within  the  state  without  first  having 
obtained  a  license.     1917F,  514. 


COMMISSION  MERCHANTS. 


See  Faotckbs. 


^•» 


COMMON  COUNCIIi. 

Powers  of,  see  Municipal  Cobpobations. 


COMMON  ENTERPRISE. 

See  Joint  Entebfbise. 


COMMXTNITT  PROPERTY. 

See  Husband  and  Wife. 


COMPENSATION. 

Of  attorney,  see  Attobnets. 

Of  corporate  officers,  see  Gobpobattons. 

Annotation, 

Might  of  partner  to  compensation  for 
services  rendered  to  the  partner- 
ship,    1017F,  &76. 

Kight  of  partner  to  compensation  for  his 

services.    1917F,  571. 
L.R.A.1917F. 


Validity  of  contract  to  restrain,  see  CoN- 

TBAOTS. 


COMPROMISE  AND  SETTLEMENT. 

Power  of  coQunon   council  to  compromise 
suit     1917r,  535. 


CONDEMNATION. 

Of  property,  see  Eminent  Domain. 


#•» 


CONDITION. 


In  pass,  see  Cabbiebs. 


♦♦ 


CONDITION  PRECEDENT. 

Proviso  in  ccmtract  as.    1917F,  744. 


CONFISCATION. 

Annotation, 

Consideration  of  entire  return  of  rail- 
road company  in  ^^assing  upon  its 
duty  to  operate  a  branch  Une  at  a 
loss.     1917F^  1195. 

By  regulation  of  carrier's  rates.  1917F, 
1148. 

By  order  of  public  service  commission  re- 
quiring establishment  of  passenger  car- 
rying service  on  branch  railroad. 
1917F,  1190. 


CONFLICT  OF  I«AWS. 

As  to  conflict  of  authority  between  courts, 
see  CouBTS. 

Annotation. 

May  substantive  law  of  state  be  invoiced 
in  an  action  for  personal  injurj/, 
not  resulting  in  death f  on  waters 
within  the  maritime  jurisdiction. 
1917F,  67S, 

As  to  common-law  right  of  action.     1917F, 

671. 
As  to  adoption  of  child.    1917F,  692. 
As  to  Statute  of  Limitations.    1917F,  1065. 
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CONOBSSS. 

Annotation. 

Power  of  legisUUive  body  to  punish  for 
contenvpt.    1917F,  288* 

Power  to  punish  for  contempt.    1017F,  279. 


coiniBCTrNrG  cabbiebs. 


See  Cabruxs. 


CONSENT. 

Annotation* 

Effect  of  consent  after  loss  to  assign^ 
ment  of  fire  insurance  policy  or  to 
change  of  oumership*  1917F, 
1042. 

Presumption  and  burden  of  proof  as  to. 
1917F,  761. 

Effect  of  indorsement  on  insurance  policy 
of  consent  to  dunge  of  ownership  on 
liability  for  loss  occurring  after  the 
ownership  changed  but  before  the  con- 
sent was  given.    1917F,  1040. 


^•» 


CONSXDEBATION. 

For  note,  see  Bills  and  Notes. 
For  mortgage.    1917F,  337. 


CONttTABIiE. 

Liability  of,  on  his  bond  for  assaulting  and 
arresting  an  innocent  person.  1917F, 
1134. 


CONSTITUTIONAL  IiAW. 

In  general. 

As  to  taking  property  for  public  use,  see 

Eminent  Domain. 
Eight  to  trial  by  jury,  see  Jubt. 

Necessity  of  specially  pleading  unconstitu- 
tionality of  law.    1917F,  802. 

Delegation  of  po'ver. 

To  state  superintendent  of  banking.    1917F, 

514. 

Eqnal  proteotion  and  priTlleses. 

As  to  various  particular  matters,  see  infra. 
As  to  equality  and  uniformity  of  taxation, 
see  Taxes. 

Due    process    of    laiF;    rlslit    to    life, 
liberty,  and  property. 

As  to  various  particular  matters,  see  infra. 
L.E.A.1917F. 


Limitations  on  right  to  restrict  use  of  prop- 
erty.    1917F,  1050. 

Police  pcver. 

As  to  various  particular  matters,  see  infra. 

Right  to  impose  reasonable  restrictiims  on 
use  of  property  by  owner  in  interest  of 
public  welfare.     1917F,  1060. 

Impairment  of  oontraot  obligations. 

Exemption  of  proceeds  of  life  insurance. 
1917F,  1137. 

Rislits  on  various  particular  niatters. 

—  Blue  Sky  Laws. 

Annotatifyn, 

Constitutipnality  of  Blue  Sky  Laws, 
1917F,  624. 

Constitutionality  of.     1917F,  514. 

—  brokers. 

Constitutionality  of  Blue  Sky  Laws.  1917F, 
514. 

—  building  reffulations. 

Annotation. 

Validity  of  public  restriction  as  to  loca- 
tion of  mercantile  business. 
1917F,  1060. 

Prohibiting  erection  of  store  building  upon 
land  within  residential  district.  1917F, 
1050. 

«-  carriers. 

Annotation. 

Effect  of  fact  that  return  as  a  whole  is 
reasonable  on  right  to  require  raiU 
road  to  transport  commodity  for 
less  than  reason&Me  eonnpensation. 
1917F,   1158. 

Regulation  of  intrastate  rates.  191 7F,  1148. 

•*  corporations. 

Annotation. 

Constit%Uionality  of  Blue  Sky  Laws. 
1917F,  S24. 

•—•employment  agencies. 

Validity  of  statute  making  it  criminal  to 
take  fees  from  workers  for  furnishing 
them  employment.     1917F,  1163. 

—  license. 

Annotation. 

Constitutionality  of  Blue  Sky  Laws. 
1917F,  524. 

Requiring  license  for  dealing  in  corporate 
or  quasi  corporate  securities  obtainable 
only  upon  setting  out  certain  informa- 
tion respecting  applicant's  business. 
1917F,  514. 
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—  rates* 

Annotation, 

Eff€ct  of  fact  that  return  as  a  whole  is 
reasonable  on  rUght  to  require  raiU 
road  to  transport  oomanodUy  for 
less  than  reasonable  compensation, 
1017F,  IISS. 

Confiscatory  rates  for  intrastate  carriage. 
1917F,  1148. 

^remedies  amd  proeedwre. 

Statute  exempting  proceeds  of  life  insur- 
ance from  liability  for  debt.  1917F, 
1137. 

Notice  and  hearing.    1917F,  468,  1159. 

^-Tioa  and  ertmea. 

Annotations, 

Statute  or  ordinance  making  it  an  of' 

fense  to  associate  with  disreputable 

persons,     1917F,  904, 
Statute  ntcMng  the  receiving  of  certain 

Icinds   of  property  a   criminal   of' 

fense.     1917F,  709. 

Providing  punishment  for  any  male  person 
found  associating  with,  or  in  company 
with,  any  prostitute.    1917F,  908. 

Statute  making  one  who  purchases  or  re- 
ceives iron,  brass,  or  other  material  be- 
longing to  railroad  company,  without 
written  consent  of  the  company,  guilty 
of  a  misdemeanor.    1917  F,  706. 


CONSTRXrCTION. 

Of  contract,  see  Contract8. 
Of^ statute^  see  STATtiTES. 


^♦» 


CONTAGIOUS    Ain>    IlfFBOTIOUS 

DISEASES. 

Loss  of  workman's  eye  by  gonorrheal  in- 
fection as  an  "aecid^ital  injury." 
1917F,  1094. 


COHTXaiFT. 

Annotation, 

Power  of  legislative  body  to  punish  for 
contempt.     19 17V ^  288. 

Power  of  Congress  to  punish  for.     1917F, 
279. 


0OHT£ST. 


Of  wills,  see  Wiixs. 
L.R.A.1917F. 


COIVTBACTGBS. 

Annotation, 

Who  may  take  advantage  of  failure  to 
fUe  assignment  of  a  btUlding  eon" 
tract  or  of  the  money  due  there' 
under,    1917  F,  1127. 

Application  in  favor  of  attaching  creditor 
of  contractor  or  one  having  judgment 
against  him  for  personal  injuries  of 
provision  in  Mechanip's  Lien  Law,  that 
no  assignment  by  a  building  contractor 
of  funds  due  under  the  contract  shall 
be  valid  unless  recorded.    1917F,  1123. 


see 


COlfTRAOTS. 

In  s^neraL 

Of  wife,  see  Husband  and  Wite. 

Of   municipal    corporations   generally, 
Municipal  Corporations. 

Specific  performance,  see  Specific  Perform- 
ance. 

Annotations. 

Mandamus  to  compel  public  officer  to 
execute  a  contract,     1917Vf  ii38. 

Right  of  trustee  in  bankruptcy  with  re- 
spect to  executory  contracts  of 
banJkrupt.     1917 Fy  057. 

Mandamus  to  compel  mayor  to  execute  con- 
tract.   1917F,  535. 

liability  of  trustee  in  bankruptcy  on  execu- 
tory contracts  of  the  bankrupt.  1917  F, 
654. 

Implied  oontraots* 

Annotations. 

Right  of  partnership  to  compensation 
for  services  rendered  to  the  part- 
nership,     1917F,  575. 

Right  of  officer,  director,  or  stockhold' 
er,  in  absence  of  special  contract,  to 
compensation  for  services  to  cor- 
poration,    1917F,  810, 

Implication  of  contract  from  acts  and  con- 
duct.    1917F,  571. 

Implied  contract  of  landlord  to  make  re- 
pairs.   1917F,  997. 

For  services  of  partner.     1917F,  571. 

Kight  of  officer  or  stockholder  of  corpora- 
tion to  recover  compensation  for  serv- 
ices in  absence  of  express  contract. 
1917F,  308. 

Coasideratioiu 

Annotation. 

Sufficiency  of  general  averment  of  usint 
of  consideration.    1917F,  581. 

Debt  of  husband  as  consideration  for  mort- 
gage of  wife's  property.    1917F,  337. 
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Pre-existing  indebtedness  as  consideration 
for  assignment  of  judgment  as  security 
therefor.    1917F,  1006. 

Statute  of  frauds. 

—  in  general. 

Right  to  corporate  dividend  on  transfer  of 
stock,  although  contract  to  transfer 
was  within  Statute  of  Frauds.  1917F, 
651. 

•«  debts  of  others. 

Agreement  by  taxpayer  to  secure  waivers 
from  other  taxpayers  of  the  statutory 
limit  of  street  improvement  assessments 
and  promises  to  pay  the  full  costs  of  the 
improvement.     1917F,  403. 

Oonstmotion. 

Annotation. 

Provision  of  contract  for  payment  with- 
out deduction  for  taxes  as  ap- 
plicable to  income  taac.  IQiyp, 
206. 

Who  must  pay  inheritance  tax  under  terms 
of  contract  selling  heirs'  interest. 
1917F,  821. 

Validity  and  eff eot. 

—  in  general. 

Effect  of  statute  to  make  unlawful  grant 
by  carrier  of  exclusive  privilege  to  bag- 
gage company.     1917F,  1080. 

—  publie  policy. 

As  to  contracts  in  restraint  of  trade,  see 
infra. 

Annotations. 

Contract  made  to  prevent  attcuih  upon 
divorce  decree  as  contrary  to  pubUo 
policy.     1917F,  021. 

Assignment  or  release  of  the  right  to  a 
third    person's    services.       1P17F, 

84:2. 

Validity  of  contract  to  influence,  by  ap- 
parently  disinterested  advice,  the 
conduct  of  a  third  person  to  whom 
the  promisor  owes  no  contracttuil 
duty.     1917F,  46S. 

With  attorney.    1917F,  464. 

Contract  to   prevent   attack    upon   divorce 

decree.     1917F,  618. 
Agreement    by    property    owner    to    waive 

statutory  limitation  of  assessments  for 

street  improvements.    1917F,  493. 
Grant  by  carrier  of  exclusive  privilege  to 

baggage  company.    1917F,  1080. 
Release  by  baseball  club  of  services  of  ball 

player  under  contract  with  it  to  enter 

club.     1917F,  841. 

*«im  reetraiat  of  trade. 

To  refrain  from  business.    1917F,  251,  450. 

Contract  giving  exclusive  privilege  to  bag- 
gage company  at  railroad  station. 
1917F,  lOSO. 

L.R.A.1917F. 


—  remedies. 

Refusal  of  remedy  to  attorney  on  contract 
with  relatives  of  property  owner,  for 
legal  services  in  inducing  Mm  to  give 
a  deed  of  trust  providing  for  such  rela- 
tives.   1917F,  464. 

Breaoli. 

Effect  of  breach.    1917F,  744. 

Abandonnient. 

Right  of  one  party  to  abandon  contract  be- 
cause of  failure  of  perf ormanee  by  oth- 
er party.    1917F,  744. 

Resoission;  eaneelation. 

Annotation. 

Imprisonment  of  one  of  the  pa/rt^es  to 
a  contract  as  ground  for  rescission. 
1017F,  028. 

Laches  in  seeking  cancelation.    1917F,  744. 
On  breach  by  other  party.    1917  F,  744. 
Imprisonment  of  one  party  as  ground  for 
rescission.    1917F,  626. 

Actions;  defenses. 

Annotation. 

Failure  to  read  contract  as  affecting 
right  to  assert  fraud  in  respect 
thereto.     1917 F,  637. 

Negligence  in  signing  contract  without  read- 
ing it     1917F,  633. 


OONTRIBimOH  AND  INDEMNITY. 

AnnotiUion. 

Bight  of  surety  to  indemnity  from  prin- 
cipal  or  contribution  from,  cosurety 
as  affected  by  the  fact  that  an  ac^ 
tion  by  the  creditor  against  the 
principal  or  cosurety  wo%Mld  be 
barred.    1917F,  1074. 

Between  sureties.    191 7F,  1066. 


CONTRIBXTTORT  NEGLIOENGB. 

See  Neoligencs. 


CONVERSION. 

Action  for,  see  Tedvbr. 


#•» 


CONVICT. 

Annotation. 

Crimes  which  disqualify  one  as  a  wtt^ 
ness.     191 7F,  S98, 

Competency  of,  as  witnesses.     1917F,  896. 
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COKONSB. 

Evidence  of  statement  of  witness  at  coro- 
ner's inquest.     1917F,  167. 


COBPORATION8. 

In  general. 

Bonds  of,  see  Bonds. 
Mandamus  to,  see  Mandamus. 
Appointment  of  receiver  for,  see  Reoeivibrs. 
Service  of  process  on,  see  WaiT  and  Process. 

Annotation. 

Constitutionality    of    Blue    Sky    Laws, 

Requiring  license  for  dealing  in  corporate 
or  quasi  corporate  securities.  1017F, 
614. 

Usury  in  transaction  by  which  majority 
stockholder  gives  a  note  for  full  amount 
of  loan  at  highest  rate  of  interest  to 
obtain  money  for  the  corporation  and 
the  corporation,  with  his  knowledge, 
gives  an  additional  note  for  the  loan. 
1917F,  916. 

Offloersi 

As  to  officers  of  bank,  see  Banks. 

Annotation. 

Right  of  officer  in  absence  of  special 
contract  to  compensation  for  serv-' 
ices  to  corporation.    1917F,  3t0. 

Imputing  officer's  or  agent's  knowledge  to 
corporation.    1917F,  453. 

Duty  of  party  dealing  with  aeent  of  cor- 
poration to  ascertain  agent  s  authority. 
1917F,  968. 

Right  to  compensation  in  absence  of  ex- 
press contract  or  provision.  1917F, 
308. 

Officers  as  trustees  for  stockholders.  1917F, 
817. 

Snbseriptions  to  stock;  new  issnes. 

Taxing  as  income  gains  derived  by  stock- 
holder from  sale  of  right  to  subscribe 
for  new  issue  of  stock.    1917F,  806. 

Transfers  of  stook;  lien* 

Annotations. 

Succession  or  inheritance  tax  on  ^n^ 
tercet  of  pledgeor  or  pledgee. 
1917F,  27S. 

Ldahility  to  pay  transfer  or  inheritance 
tax  in  respect  of  stocJc  in  a  domestic 
corporation  belonging  to  estate  of 
nonresident.     1917F,  270. 

Right  to  dividend  declared  between 
mdlcing  of  contract  for  sale  of  stoclc 
and  delivery  of  stocTc.  1017F, 
663. 

lAen  of  corporation  upon  stocH  as  af» 
fected  by  bar  of  limitations  against 
action  on  debt  of  sUockholder. 
1917F,   1106. 

Ii.RwA.1917F.  77 


Duty  of  officer  purchasing  stock  from  stock- 
holder.   1917F,  817. 

Taxing  income  from  purchase  and  sale  of 
corporate  stock  at  different  rate  from 
income  derived  from  dividends  on  such 
stock.     1917F,  806. 

Transfer  tax  on  interest  of  nonresident  de- 
ceased pledgeor  of  stock  of  domestic 
corporation.     1917F,  273. 

Right  to  dividends  on  transfer  of  stock. 
1917F,  561. 

Lien  for  claim  for  damages  for  breach  of 
contract  by  another  corporation  of 
which  stock  holder  in  the  corporation 
asserting  the  lien  was  president  and 
which  was  instigated  by-  him  for  his 
own  profit.    1917F,  1100. 

Right  to  enforce  lien  for  claim  which  could 
not  be  enforced  at  law  because  barred 
by  limitations.     1917F,  1100. 

Rights  of  skarekolders. 
—  in  general* 

Annotation. 

Right  of  stockholder  in  absence  of  ape^ 
dal  contract  to  com,pensation  for 
services  to  corporation.  1917Ff 
810. 

Right  of  stockholder  to  recover  for  services 
as  assistant  secretary  on  theory  of  im- 
plied contract.     1917F,  308. 

Taxing  as  income  gains  derived  by  stock- 
holder from  sale  of  right  to  subscribe 
for  new  issue  of  stock.    1917F,  806. 


—  actions  bj* 

Annotation. 

Right  of  stockholder  to  sue  for  appoint^ 
ment  of  receiver  on  account  of 
transcuytions  occurring  prior  to  his 
acquisition  of  stock.    1917F^  704. 

Persons  acquiring  stock  after  acta  com- 
plained of.    1917F,  700. 

—  dividends. 

Annotations. 

Income  tax  on  dividends  declared  after 
but  paid  from  earnings  accrued  be^ 
fore  act  went  into  effect.  1917F, 
S14. 

Right  to  dividend  declared  between 
making  of  contract  for  sale  of  stock 
and  delivery  of  stock.    1917F,  663. 

Lien  of  corporation  on  dividends  of  stock- 
holder.   1917F,  1100. 

Right  of  purchaser  of  stock  to.    1917F,  551. 

Taxing  as  income  stock  and  cash  dividends 
declared  and  paid  after  income  tax  law 
goes  into  effect  out  of  profits  earned  be- 
fore that  time.    1917F,  806. 

Taxing  income  from  purchase  and  sale  of 
corporate  stock  at  different  rate  from 
income  derived  from  dividends  on  such 
stock.    1917F,  806. 
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OOUNSEIfc 


See  Attobnets. 


OOTTirrT  CIiERK. 

Garnishment  of  salary  of.    1917F,  1117. 


OOUBTS. 

In  seneral- 

Contempt  of,  see  CoNTEicFr. 

Mandamus  to,  see  Mandahus. 

Prohibition   to   restrain,   see   PBOHiBrnox. 

Eeview  of  decisions  of  Workmen's  Com- 
pensation Commission,  see  Workmen's 
Compensation. 

Inherent  power  of  court  to  order  destruc- 
tion of  property  as  a  nuisance.  1917F, 
1076. 

Territorial  Umitatioiia  on  Jnris- 
dietion. 

Annotation, 

View  outside  the  territorial  juriedio 
tion.     1917F,  984:, 

Permitting  view  of  locus  in  quo  in  another 
state.    1017F,  974. 

State  oourta. 

Jurisdiction  of  action  against  carrier  for 
unlawful  discrimination  in  rates. 
1917F,  414. 

Oonfliet  of  antliority)  ezelnslTeness  of 
Jnrisdiotion. 

Rule  of  comity  as  to.    1917F,  1013. 
Admiralty  or  maritime  cases.    1917F,    671. 


COVENANTS  AND  CONDITIONS. 

AnnotaJti€ni. 

Implied  or  osteneihle  authority  of  an 
agent  to  hind  hia  principal  hy  cove^ 
nant8  in  the  sale  of  real  property. 
1917F,  954. 

Authority  of  agent  selling  land  to  enter 

into  covenant    1917F,  949. 
Intent  of   parties   as  determining  whether 

covenants  are  dependent  or  independent. 

1917F,  744. 
Condition  precedent.     1917F,  744. 
Effect  of  breach.     1917F,  744. 


CKBDIBILITT. 

Of  witnesses,  see  Witnesses. 
L.R.A.1917F. 


CBimNAI.  lAW. 

In  seneraL 

Civil  liability  for  false  arrest  and  imprison- 
ment, see  False  Impsisonmbnt. 

Violation  of  liquor  laws,  see  Intozicatino 
Liquors. 

See  also  Diso]u>E8i:r  Houses;  Disobderlt 
Pebsons;  Homicide;  Pbostitution  ; 
Regeivino  Stolen  Pbopebty. 

Annotation, 

Crimes  which  disqualify  one  as  a  wit^ 
ness.     19 17V f  S98, 

Competency  as  witnesses,  of  persons  con- 
victed of  crimes.    1917F,  896. 

Injunction  against  criminal  proceedings. 
1917A,  421;   1917F,  1163. 

Criniinal  liability  generally;  oapaoity 
to  oommit. 

Annotation, 

Criminal  responsiMlity  for  act  oont'- 
mitted  under  influence  of  insane 
delusion  as  to  facts  as  affected  by 
question  whether  such  facts  would^ 
if  actually  existing,  excuse  the  act, 

1917F,  eso. 

Intent;    motive;    knowledge.      1917F»   469» 

540. 
Insanity;  irresistible  impulse.     1917F,  646. 

Prooednrei  protection  of  aoonaed. 

Right  to  appeal  in  criminal  case,  see  Ap- 
peal AND  Ebbob. 

Appeal  as  double  jeopardy,  see  Appeal  and 
Ebbob. 

Admissibility  of  evidence  generally,  see  Evi- 
dence. 

Right  to  trial  by  jury,  see  Juby. 

Conduct  of  trial  generally,  see  Tbial. 

Venue  of  criminal  case,  see  Venue. 

New  trial  because  of  use  of  intoxicants  by 
jurors.     1917F,  210. 

Reversal  of  conviction  because  of  miscon- 
duct of  jurors.    1917F,  210. 

Evidence  as  to  relations  between  accused 
and  deceased  in  murder  case.  1917F, 
646. 

Predicating  error  on  refusal  to  advise  ver- 
dict of  not  guilty  at  close  of  plaintiff's 
case  where  testimony  is  thereafter  in- 
troduced by  defendant    19nF,  1107. 

Protection  against  crimination  of  self. 
1917F,  602. 


CRIMnrATldN  OF  SEU*. 

By  accused.     1917F,  502. 


CROSSINa. 

Injury  at  railway  crossing,  see  Railboads. 
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CBYMPATXraATIOy. 

Effect  of  crystallization  of  draw  bar  which 
broke  allowing  train  to  part  on  carrier's 
liability  for  resulting  injury.  1917Fy 
1020. 


-•-♦- 


CUSTOM  AND  USAGE. 

Sufficiency  of  proof  of.    1917F,  422. 
NeceBsity  of  pleading.    1917F,  571. 
To   pay   partner   for   exceptional    seryices. 
1917F,  571. 


DAMAGES. 

In  general* 

Sufficiency  of  proof  of.    1917F,  824. 
Nominal  damagee.    1917F,  1146. 

PvnltlTe  or  ezemplarj. 

Personal  injuries  or  death.    1917F,  717. 

In  respeot  of  freic^t  or  b«sg«se« 

Discrimination  in  rates;  rebates.  191 7F, 
414. 

Torts  senerally. 

Extent  of  liability  of  members  of  union  who 
refuse  to  work  for  an  employer  until 
he  signs  a  union  agreement.  1917F, 
755. 

Personal  injuries;  deatli. 

Punitive  damages  for,  see  supra. 

Annotations. 

May  mib0taniUive  law  of  state  as  to  dam- 
ages he  invoiced  in  an  action  for 
personal  injurieSf  not  resulting  in 
death,  on  'waters  %Dithin  the  mar- 
Uime  jurisdiction,    1917F,  078. 

Reduction  to  present  value  of  pecuniary 
loss  to  the  stat'utory  beneficiaries 
from  death.     1917 F,  373. 

Reduction  to  present  oash  value  of  future 
benefits  of  which  beneficiaries  are  de- 
prived by  death  in  action  under  Fed- 
eral Employers'  Liability  Act.  1917F, 
367. 

Allowance  to  widow  and  children  for  death 
of  husband  and  father.    1917F,  802. 

Instances  of  amount.    191 7F«  802. 

Nniaanoes. 

Depreciation  in  value  of  property  by  opera- 
tion of  garbage  incinerator  plant. 
1917  F,  475. 

Injnry  to  business. 

Sufficiency  of  proof  of.    1917F,  824. 

Mental  angnisli. 

Allowance  for  mental  anguish  suffered  by 
widow  and  children  of  person  killed 
and  another  allowance  for  loss  of  the 
companionship  of  the  husband  and 
father.     1917F,  802. 

L.R.A.1917F. 


Loss  of  proflts. 

Liability  of  members  of  labor  uni<Ki  for  loss 
of  profits  of  their  employer  because  of 
their  refusal  to  work  for  him.  1917F, 
765. 


DANGEROUS  AGENCT. 

Aa  to  automobiles,  see  Automobiles. 


In  seneral. 

Measure  of  damages  for,  see  Damaoxs. 

Punitive  damages  for.    1917F,  717. 
Sufficiency  of  proof  of  cause  of.    1917F,  710. 

Risbt  of  action  for  oansinsi  defenses. 

Annotation, 

lAdbility  of  master  for  intentional  IciU- 
ing  of  a  servant  hy  a  third  person, 
1917 F,  763, 

Action  by  parents.    1917F,  861. 
Contributory  negligence  of  deceased  as  de- 
fense.    1917F,  167. 


DEBTOK  AND  OBEDITOK. 

Creditors  of  decedent,  see  Executors  aud 

AiyMINISTRATOBS. 

As  to  remedies  of  creditors,  see  Gaknish- 

MENT. 

Insolvency  of  debtor,  see  Insolvenct. 
As  to  sales  in  bulk  by  debtor,  see  Sale. 


DECUkRATIOMS. 

Evidence  of,  see  Evidence. 


^^ 


In  partition,  see  PABTiTioitr. 

Parol  evidence  as  to.     1917F,  337,  949. 
Deed  as  mortgage.    1917F,  337. 


#•» 


DEFENSES. 

In  general,  see  Action  ob  Suit. 
To  action  on  note,  see  Bills  and  Notes. 
To  action  for  causing  death,  see  Death. 
Burden  of  proving,  see  Evideince. 
In  libel  suit,  see  Libel  and  Slander. 
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Annotation, 

Assignment  of  chose  in  action  to  one  of 
the  parties  liable  thereon  as  affect^ 
ing  defenses  and  equities  as  be- 
tween assignee  and  the  other  party. 
1917F,  433. 

In  mandamuB  proceeding.     1917F,  776. 

#M»-# 


DEFINITIONS. 


View.    1917F,  974. 


DEUkY. 

Annotation. 

Liability  of  carrier  for  personal  injuries 
to  passenger  who  attempts  to  reach 
his  train  by  other  means  because 
of  delay  or  stalling  of  car  or  train. 
1917F,  357. 


DELEGATION  OF  POWER. 

See  CoNSTiTUTioxAL  Law. 


#•» 


Of  personalty  sold,  see  Sale. 


DELUSIONS. 

Annotation. 

Criminal  responsibility  for  act  cotn- 
mitted  under  influence  of  insane 
delusion  as  to  facts  as  affected  by 
question  whether  such  facts  would, 
if  actually  existing,  excuse  the  act. 
1917F,  060. 

Insane  delusions  as  defense  to  crime.  1917F, 
646. 


DEMONSTRATIVE  EVIDENOE. 

See  EviDBNOB. 


#•» 


In  general,  see  Pleading. 


^♦» 


In  pleading.    1917F,  1043. 
L.R.A.1917F. 


DEPENDENT  CDITENANTS. 

Intent  of  parties  as  to.    1917F,  744. 


DEPENDENTS. 

Insurable  interest  of.    1917F,  398. 


DEPOTSw 

Annotation, 

Right  of  carrier  to  grant  exelusive  train 
privilege  to  baggage  or  passenger 
transfer  companies.    1917F,  10S5. 

Grant  of  special  privilege  to  baggage  com- 
pany at.    1917F,  1080. 


DEPRECIATION. 

Liability  of  company  insuring  automobile 
owner  against  loss  by  injury  to  person 
or  property,  for  depreciation  in  value  of 
other  automobile  injured  by  collision 
with  that  belonging  to  the  insured. 
1917F,  612. 


DESCENT  AND  DISTRIBUTION. 

As  to  distribution  of  decedent's  estate  gen- 
erally,   see   ExEGUTOBS   and   Adkinis- 

TBATOBS. 

Tax  on  right  to  take  property  by,  see  Taxss. 


DESCRIPTION. 

Of  location  of  insured  property,  reformation 
to  correct  mistake  in.    191 7F,  663. 


DESERTION. 

As  ground  for  divorce,   see  Divobob  and 
Sepabation. 


DESTRUCTION. 

Of  property  as  a  nuisance.    1917F,  1076. 


DISCHARGE. 

Of  surety,  see  Pbinoipal  awd  StTBKTT. 
Of  trust,  see  Tbusts. 

Of  attorney  before  completing  senrioes  for 
which  employed.    1917F,  402. 
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DISCOVERT  AND  INSPECTION. 

AnnotatUm. 

^ower  of  comanissUm  to  compel  produo* 
tion  of  papers  and  records  for  in^ 
spection.     1017F,  1202, 

Kequiring  public  service  corporation  to  pro- 
duce its  books  and  papers  for  inspec- 
tion by  the  attorneys  and  experts  of 
patron.     1917F,  1195. 


^♦» 


DISCKETION. 

As    to    specific    enforcement    of    contract. 
1917F,  694. 


DISCRIMINATION.* 


By  carrier,  see  Cabbiebs. 
In  taxes,  see  Taxes. 


^♦» 


DISORDERI.Y  HOUSES. 

Power  of  court  to  order  destruction  of  per- 
sonal property  used  in  connection  with. 
1917F,  1076. 


DISORDERIiY  PERSONS. 

Afvnjotation. 

Statute  or  ordinance  making  it  an  of' 
fense  to  associate  with  disreputable 
persons,    1917V,  004. 


DISTRIBUTION. 

Of  decedent's  estate,  see  Ezecutobs  and  Ad- 

MINISXBATOBS. 


^♦» 


DISTRICT    AND    PROSECUTINa 
ATTORNEYS. 

Annotation. 

lAability  of  public  prosecutor  to  action 
for  malicious  prosecution,  1917F, 
€99, 


DIVERSION. 


Of  property  or  funds  of  charily  to  private 
profit.    1917F,  741. 


DIVIDENDS. 

On  corporate  stock,  see  Cobpobations. 
L.R.A.1917P. 


DIVORCE  AND  SEPARATION. 
In  general. 

Annotations. 

Ctyntract  made  to  prevent  attach  upon 

divorce  decree  as  contrary  to  pub' 

Uc  policy,     1917 F,  021. 
Liability  of  married  woman  for  legal 

services  in  divorce  suit.     1917F, 

302, 

Validity  of  contract  to  prevent  attack  upon 
divorce  decree.    1917F,  618. 

Liability  of  wife  for  services  of  attorney 
in  divorce  proceedings.    1917F,  359. 

Right  of  woman  divorced  from  her  husband 
to  maintain  action  for  death  of  child. 
1917F,  851. 

Competency  of  divorced  wife  to  testify  in 
action  by  her  former  husband  for  alien- 
ation of  her  affections.     1917F,  935. 

Bight  to  open  divorce  decree  to  ascertain  if 
it  was  procured  by  perjured  testimony 
without  retrying  the  whole  case.  1917F, 
974. 

When  divorce  becomes  final  so  as  to  be  be- 
yond reach  of  a  motion  for  rehearing. 
1917F,  974, 

Grounds  for. 

Desertion  by  wife  as  ground  for  divorce 
where  husband  had  subjected  her  in 
household  affairs  to  interference  of  his 
mother,  who  had  assailed  her  conduct 
and  reputation,  and  he  makes  no  effort 
to  induce  her  to  return  to  her  home 
free  from  his  mother's  interference. 
1917F,  738. 

Alimony;  suit  ntoney. 

Annotatiiyns. 

Bower  to  grant  alimony  in  a  divorce 
proceeding  without  personal  serv' 
ice  of  process,     1917F,  1101. 

Power  to  modify  alitnony  awarded  by 
a  decree  of  absolute  divorce  in  the 
absence  of  reservation  by  decree  of 
statute.     1917Ff  729. 

Enforcing  alimony  obligations  of  nonresi- 
dent served  only  by  publication  out  of 
his  bank  deposit  in  a  local  bank.  1917F, 
1159. 

Answer  in  absence  of  statute  to  modify 
provisions  of  decree  of  absolute  divorce 
providing  for  alimony.     1917F,  721. 


DOCTJMENTS. 

Compelling  production  of  books  and  docu- 
ments of  public  service  corp9ration. 
1917F,  1195. 


DOGS. 


See  Anbcals. 
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DO1CB8TI0  SERVICES. 

Annotatifm, 

As  a  necessary  tvithin  statute  rendering 
wife  or  Her  property  liable  therefor. 

1917V f  sea. 


DOTTBTFUIf  TITLES. 

Specific  performance  of  contract  in  case  of, 
see  Specific  Pebfobmanoe. 


^♦» 


DOWER. 

Annotation. 

Might  of  vendee  to  specific  performance 
ufith  abatement  from  purchase 
price  because  of  dower  dUUm. 
1917F,  697. 

Inheritance  tax  on.    1917F,  436. 


DRAIirS  AND  SEWEBS. 

Drainage  of  surface  waters,  see  Waters. 


Imputing     negligence     of, 
1917F,  444. 


to    passenger. 


DROVERS. 

Liability  of  carrier  for  injury  to  caretaker 
of  live  stock  during  traniq>ortation. 
1917P,  1128. 


DROWHIHO. 

Annotation. 

Contributory  negligence  of  children 
drotcned  in  pondj  reservoir,  etc. 
1917F,  109. 


DURESS. 

Threat  to   sue  maker   of  note  as   duress. 
1917F,  679. 


DTN  AMITE. 

Aiding  and  abetting  negligent  storage  of. 

1917F,  621. 
Negligent  storage  of,  as  proximate  cause 

of  injury.    1917F,  621. 
L.R.A.1917F. 


EASEMENTS. 

Annotation. 

Easement  of  way  as  including  the  right 
to  lay  pipes.     1917F,  449. 

Right  to  use  private  way  for  access  as  in- 
cluding right  to  lay  gas  pipes  therein. 
1917F,  446. 


ELECTION  OF 


ii0. 


Effect  of  other  remedy  on  right  to  man- 
damus.   1917F,  912. 

Right  of  indorsee  of  notes  given  for  pur- 
chase price  of  automobile  who  retakes 
car  on  failure  to  pay  matured  note,  to 
bring  a  suit  on  the  notes.    1917F,  462. 


ELECTIONS. 

Mandamus  oonceming,  see  MAin>AicuB. 


Annotation, 

Contributory  negligence  of  children 
fured  by.    1917F,  100. 


EUBVATORS. 

Annotation. 

Contributory  negligence  of  chUdren  on 
or  about  elevators.     1917F,  196. 

Measure  of  care  required  of  owner  of  pas- 
senger elevator.     1917F,  260. 

Contributory  negligence  of  passenger  gen- 
erally.    1917F,  260. 

Contributory  negligence  of  infant  injured 
on  elevator.    1917F,  187. 


Annotation. 

Contributory   negligence    of   child    in-- 
jured  by  fall  of.    1917F,  106. 


Annotation. 

Contributory    negligence    of    child    in 
emergency.    1917F,  104,  162. 
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EMINENT  DOMAIN. 

Annotatiwi. 

Com/penaatiati  for  right  of  redemption 
where  property  i8  taken  in  con" 
demnation  proceedings.  X917Ff 
SOI. 

What  restrictions  on  use  of  property  can 
be  made  without  violating  constitution- 
al provision  against  deprivation  of 
property  without  compensation.  1017F, 
1060. 

Right  to  redeem  from  foreclosure  sale  as 
property  distinct  from  the  real  estate, 
damages  for  prevention  of  its  exercise 
by  fi<x>ding  land  so  that  money  cannot 
be  borrowed  on  it.    1917F,  790. 


^»» 


EMPLOYMENT  AGENCIES. 

Validity  of  statute  making  it  criminal  to 
take  fees  from  workers  for  furnishing 
them  employment.    1917F«  1163. 


ENACTMENT. 

Of  ordinance,  see  Municipal  Corporations. 


ENGINES. 

Master's  duty  as  to  safety  of.    1917Fy  802. 


EQUITY. 

Question  whether  action  is  one  at  law  or  in 
equity.     1917F,  692. 

Effect  of  remedy  at  law  on  jurisdiction. 
1917F,  744. 

Right  of  equity  to  enforce  lien  of  corpora- 
tion upon  stock  and  dividends  of  one 
seeking  its  aid  to  compel  payment  of 
his  dividends  although  claim  on  which 
lien  is  based  is  barred  by  limitations. 
1917F,  1100. 


Annotation, 

Failure  to  read  contract  as  affecting 
right  to  assert  fraud  in  respect 
thereto.     1917F,    637. 

Negligence    in    failing    to    read    contract. 

1917F,  633. 
Negligence  as  to  commercial  paper.    1917F, 

453. 

By  inooiislsteiuiy. 

Estoppel  of  connecting  carrier  defending 
personal  injury  action  under  release 
from  liability  contained  in  contract  of 
initial  carrier,  to  contend  that  its  own 
tariff  made  this  contract  unlawful. 
1917F,  1128. 


^♦» 


EVICTION. 

Of  tenant.  1917F,  713,  1086. 


In  seneral. 

Of  insurance  company,  see  Insttbance. 

Inability  of  one  whose  exempt  property  is 
seized  under  execution  to  give  bond  to 
stay  seizure  and  sale,  to  estop  him  from 
thereafter  attacking  sale.     1917F,  732. 

By  aoquiescenoe. 

Estoppel  of  subscriber  to  charitable  fund 
who  permits  work  to  progress  in  carry- 
ing on  the  enterprise  without  objection. 
1917F,  1132. 

L.R.A.1917F. 


EVIDENCE. 

In  general. 

Beception  of,  on  trial,  see  Trial. 

Newly  discovered  evidence  as  ground  for 
new  trial.    1917F,  1043. 

Presnmptiong  and  bnrden  of  proof* 

—  lavs;  ordinanees. 

Ordinances.     1917F,  1050. 

—  defenses. 

In  action  on  insurance  policy.    1917F,  663. 
Burden  of  proving  usury  set  up  as  defense. 
1917F,  916. 

—  eoneemins  persons* 

Assent;  acquiescence.     1917F,  761. 

—  froni  silenoe. 

Presumption  from  silence  of  accused,  who 
takes  the  stand  as  a  witness^  in  regard 
to  incriminating  circumstances  already 
in  evidence.    1917F,  602. 

—  neslisenee. 

Death  of  passenger  thrown  from  train  by 
sudden  setting  of  emergency  brake  due 
to  another  passenger's  meddling  with 
brake  apparatus.     1917F,  1020. 

Contributory  negligence  of  one  drowned  by 
sinking  of  boat.    1917F,  851. 

—  as  to  ofBlelal  aets. 

Presumption  that  officers  had  acted  in  ac- 
cordance with  law.     1917F,  545. 

—  as  to  rig:lits,  contracts,  instmnentSy 

and  property. 

Burden  of  proving  that  holder  of  usurious 
paper  purchased  it  before  maturity 
without  notice  of  the  usury.  1917F, 
916. 

Insurance  contracts.     1917F,  663,  1061. 
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DoonineBtary  evldeBoe. 

Admissibility  of  record  of  another  suit 
brought  by  another  plaintiff  against 
the  same  defendant  to  recover  damages 
for  a  similar  accident.     1917F,  802. 

Admissibility  of  allegations  in  complaint 
in  action  for  personal  injury  in  an- 
other action  against  the  same  defendant 
for  a  similar  injury  to  another  person. 
1917F,  802. 

Proof  that  corporation  was  organized  sole- 
ly for  public  charity  by  means  of  its 
diarter,  constitution,  and  by-laws 
1917F,  741. 

DemoBstratlTe  evideBoe. 

Annotation. 

View   outside   the   territorial   jurisdic^ 
tion.     1017F,  084:, 

Photographs.     1917F,  890,  1043. 
View.     1917F,  974. 

Parol  and  eztriasic  coBoemins  writ- 
ings. 

Establishment  by  parol  of  contract  with 
municipal  corporation.    1917F,  493. 

Of  agreement  by  vendor  of  property  that  no 
intoxicating  liquors  shall  be  sold  in 
the  town  where  deed  contains  express 
covenant  that  liquor  shall  not  be  sold 
on  the  property.     191 7F,  949. 

That  deed  was  intended  as  mortgage.  1917F, 
337. 

True  relation  of  parties.     1917F,  1065. 

Opinioaa  and  conolnalons. 

Prejudicial  error  in  admission  of.  1917F, 
1043. 

Oonfldential  oommnnicatlons. 

Between  husband  and  wife.    1917F,  935. 

Acta  and  deolarationa  of  tliird  person. 

As  to  accident  or  injury.     191 7F,  896. 

Effect  of  statement  of  witness  at  coroner's 
inquest  offered  to  contradict  him  as  af- 
firmative evidence  of  facts  stated. 
1917F,  167. 

Belevanoy  and  materiality  generally. 

As  to  fraud.    1917F,  414. 

Kelation  between  one  accused  of  murder  and 

victim.     1917F,  646. 
Evidence  that  plaintiff  in   action   had  no 

personal  interest  but  brought  action  for 

the  benefit  of  a  third  person.     1917F| 

440. 
Evidence  in  action  for  injury  to  employee 

by  explosion  as  to  what  parts  of  the 

body    of    another    employee   killed   by 

such  explosion  sustained  the  principal 

injuries.     1917F,  1043. 
Admissibility   of  evidence   of   condition   of 

other  boats  of  the  lessor  upon  question 

of  negligence  in  letting  defective  row 

boat.     1917F,  851. 
As  to  contributory  negligence  of  person  in* 

jured  by  automobile  collision.     1917F, 

610. 
L.R.A.1917F. 


Weight,  effect,  and  auffioieaoy. 

Time  for  objections  to  insufficiency  of. 
1917F,  974. 

As  question  for  the  jury.     1917F,  1107. 

Custom  and  usage.     1917F,  422. 

Cause  of  death.    1917F,  710. 

Sufficiency  of  proof  of  bona  fide  effort  of 
husband  to  induce  wife  who  had  left 
him  for  cause  to  return  to  his  home. 
1917F,  738. 

Sufficiency  of  proof  of  adultery  for  a  pe- 
cuniarv  consideration  to  sustain  action 
for  alienation  of  wife's  affections. 
191 7F,  935. 

Sufficiency  of  evidence  to  show  that  Jamaica 
ginger  is  an  intoxicating  liquor  within 
meaning  of  prohibitory  statute.  1917F, 
238. 

Recovery  of  substantial  damages  merely 
upon  proof  of  diminution  of  gross  re- 
ceipts.    1917F,  824. 

Admisaibility  nnder  pleadinga. 

Admissibility  of  evidence  of  offensive  odors 
arising  from  garbage  wagons  under  gen- 
eral averment  of  injury  to  property 
by  offensive  odors  arising  from  garbage 
incinerator  plant.    191 7F,  475. 

Admissibility  of  evidence  of  deposit  of 
charred  paper  on  plaintiff's  land  from 
incinerator  plant  under  allegation  that 
deposit  of  ashes  and  other  substances 
were  made  on  the  land.    191 7 F,  475. 

Proof  of  custom  not  pleaded.    1917F,  571. 

Variance. 

Variance  aa  to  date  of  accrual  of  cause  of 
action.    1917F,  935. 


EXCAVATIONS. 

Annotation, 

Contributory    negligence     of    thUdrem 
falling  into.     1017F,  lOS. 


sxcEPTioira. 


See  Appeal  and  Erbob. 


EXCIiUSrVE  PRIVUEGE. 

Annotation. 

Right  of  carrier  to  grant  exclusive  train 
privilege  to  baggage  or  passenger 
transfer  companies.    1917F,  108 S. 

Grant  of,  by  carrier  to  baggage  company. 
1917F,  1080. 


COMBINED  INDEX  TO  NOTES  AND  CASES. 


1225 


EXECITTOBS     Aim     ADMINISTHA- 

TOIUS. 

Annotation, 

Statxitory  exemption  of  pi^oceeds  or 
avails  of  life  insurance  as  inur' 
ing  to  benefit  of  estate  where  jHtlicy 
is  payable  to  executors  or  admin^ 
istrators  or  estate.    101 7F,  1 1 43. 

Liability  to  garniBhment.    191 7F,  394. 

Life  insurance  as  assets  of  decedent's  estate. 
1917F,  1137. 

Exemption  of  proceeds  of  life  insnrance  from 
debts  of  succession  of  insured.  1917F, 
1137. 

Inheritance  tax  on  allowance  to  widow  or 
family.    1917F,  436. 

Payment  to  distributee  of  his  distributive 
share  without  notice  to  the  creditors 
and  before  the  passing  of  executor's  ac- 
count.   1917F,  394. 

Requiring  the  half  interest  of  the  heirs  of 
a  wife  in  community  property  to  bear 
part  of  the  cost  of  administering  the  es- 
tate of  the  husband.    1917F,  1137. 


EXECUTORY  CONTHACTS. 

Annotation. 

Right  of  trustee  in  bankrupttsy  tdth  rC' 
spect  to  executory  contracts  of 
bankrupt.     19111P,  6S7. 

Of  bankrupt,  assumption  of,  by  trustee. 
1917F,  664. 


EXEMPLARY  DAMAGES. 


See  Damages. 


From  taxation,  see  Taxes. 

Annotation. 

Statutory    exemption    of    proceeds    or 
aimils  of  life  insurance  as  inuring 
to  benefit  of  estate  where  policy  is 
'payable  to  executors  or  administra- 
tors, or  estate,     1017F,  1143. 

Impairment  of  obligation  of  contract  by 
exemption  law.     1917F,  1137. 

Inability  of  one  whose  exempt  property  is 
seized  under  execution  to  give  bond  to 
stay  seizure  and  sale,  to  estop  him 
from  thereafter  attacking  sale.  1917F, 
732. 

Of  insurance  on  life.    1917F,  1137. 

L.R.A.1917F. 


EXPLOSIOirS  AND  EXPLOSIVES. 

Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause. 

Instructions  as  to  negligence  in  regard  to. 

1917F,  1043. 
Liability  of  powder  company  aiding  person 

in   storing  dynamite  contrary  to  city 
.     ordinance.    1917F,  621. 
Admissibility    in   evidence   of   photographs 

taken  after  explosion.    191 7F,  1043. 
Injury  to  employee  by  explosion.     1917F, 

1043. 


EXTRAORDIITARY  SERVICES. 

Annotation. 

Right  of  officer,  director,  or  stocTchold' 
er  in  absence  of  special  contract  to 
cwmpensation  for  extraordinary 
services  to  corporation.  1017Ff 
319,  336. 

Of  partner,  right  to  compensation  for. 
1917F,  571. 


^•» 


FACTORS. 

Conversion  by  commission  broker. 
440. 


1917P, 


FALLING  OBJECTS. 

Annotations. 

Contributory  negligence  of  child  in- 
fured  by.    1917F,  106,  150. 

Fall  of  building  clause  in  fire  inaur' 
ance  policies.    1917F,  1004. 

Stipulation  in  insurance  policy  against  li&- 
bilitv  for  fall  of  building  except  as  re- 
sult of  fire.    1917F,  1061. 


FALSE  IMPBISONMENT. 

Annotation. 

Liability  of  magistrate  for  failing  to 
have  jtrisoner  brought  before  him, 
1917F,  429, 

Liability  of  magistrate.     1917F,  427. 

Liability  of  officer  making  arrest.  1917F, 
427. 

Liability  of  constable  on  his  bond  for  ar- 
resting an  innocent  person.  1917F, 
1134. 


What  are  family  expenses  for  which  wife 
may  be  held  liable.    1917F,  860. 
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FEIXOW  SERVANTS. 

See  Master  Azn>  Sebvai?t. 


#•» 


FIDUCIART  RIXATION. 

Between  corporation  and  stockholders  and 
officers,  see  Corpobations. 


-♦-•- 


FINDINOS. 

Review  of,  on  appeal  generally,  see  Appeal 

AND  Ebbob. 
Review  of  findings  of  Workmen's  Comp^isa- 

tion  commission,  see  Workmen's  Ck>M- 

PENSATION. 


Negligent  storage  of  dynamite  as  proximate 
cause  of  death  of  fireman.    1917F,  621. 


FIRE  INSURANCE. 


See  Insttbanob. 


Annotations, 

Contrihutory   negligence    of   ehUd   in- 
jured hy.    1017F,  lOS, 
Ab    an    attractive    nuisance,      1917F, 

loae. 

liiahilitv  for  injury  to  infant  by.     191 7F, 

1033. 
Master's  liability  for  damage  by  fire  set  by 

servants.     1916F,  1120. 


#•» 


FITNESS. 

Warranty  of,  see  Sale. 


FI^AOMAN. 

AnnotaHon. 

Reliance  on  flagman  "by  child   on   or 

about     railroad     tracks,       1917F, 

161. 


FOOD. 

Annotation, 

Implied  umrranty  of  fitness  on  sale  of 
food,     1917F,  4:72, 

Implied  warranty  on  sale  of.     191 7F,  469. 
Knowledge  as  element  of  criminal  offense 
of  selling  diseased  food.     1917F,  469. 


FOREIGN  JUDGMENT. 


See  JuDOMEifT. 


FI.OODINO. 

Of  mortgaged  land;  right  of  mortgagor 
who  is  unable  to  exercise  his  ri^rht  of 
redemption  to  damages.    191 7F,  700. 

L.R.A.1917F. 


FORFEITURE. 

Of  insurance  policy,  see  Insubance. 

Of  franchise  of  telephone  company.    1917F^ 
1178. 


FORGERY. 

Payment    by   bank    of    forged    paper,    see 

Banks. 
Of  travelers'  checks,  see  Tbayelee's  Checks. 


FORMER  JEOPARDY. 

Doctrine  of,  as  affecting  appeal,  see  Appeal 
AND  Ebbob. 


FRANCHISE. 

Forbidding  transfer  of  franchise  of  telephone 
company  to  use  streets.    1917F,  1178. 


FRAUD  AND  DECEIT. 

Im  seaeral;  urliat  ooBstitntea. 

Evidence  as  to  generally,  see  Evidence. 

Constitutionality  of  Blue  Sky  Laws.    1917F, 

514. 
Imputing  to  principal  agent's  knowledge  of 

his  own  wrong.     1917F,  300,  303. 
Representation  by  vendor  of  lots  in  town 

laid  out  by  him  that  no  liquor  should 

ever  be  solS  in  the  town.    1917F,  949. 
Knowledge   of  party   dpceivinj^  or  making 

misstatements.    1917F,  949. 

Effect;  remedies. 

Effect  of,  on  runing  of  limitations,  see  Lni- 
iTATioN  OP  Actions. 

Annotations, 

Right  of  action  for  fraud  or  deceit 
causing  loss  of  remedy.  19 17 Ft 
712, 
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Failure  to  read  cMitract  as  affecting 
right  to  assert  fraud  in  respect 
thereto,     1917F,  637. 

Action  for  fraudulently  preventing  person 
from  bringing  action  within  time  al- 
lowed by  Statute  of  Limitationa.  191 7Fy 
717. 


FRAUDS,  STATUTE  OF. 

See  Contracts. 


#•» 


FRAUDUI.ENT  CONVEYANCES. 

Annotation. 

Notice  to  creditors  under  Bulk  Sales 
Law.     1017F,  230. 

Effect  of  fact  that  one  purchasing  goods  in 
bulk  learned  before  completing  purchase 
that  seller  had  not  furnished  him  with 
complete  list  of  creditors.    1917F,  226. 


FUIX  FAITH  AND  CREDIT. 

To  Judgment  of  other  state,  see  Judoueitt. 


#•» 


GAME  AND  GAME  LAWS. 

Annotation. 

Serving  game  or  fish  %oith  meal  as  vi' 
elation  of  game  law.     1917F,  760. 

Application  of  statute  forbidding  sale  of 
game  birds  for  food  purposes  to  serving 
by  a  hotel  keeper  for  pay  of  game  birds 
rightfully  given  to  him.    1917F,  766. 


#•» 


GARBAGE. 

Liability  for  injury  to  neighboring  property 
by  garbage  incinerator  plant.  1917F, 
4*75. 


GARNISHMENT. 

In  general. 

Annotation. 

C^amishment  of  debt  after  delivery  of 
checJc  in  payment.     1917F,  396. 

Garnishment  of  administrator  for  share  of 
distributee  after  delivery  of  postdated 
check  for  the  amount  thereof.  1917F, 
394. 

Ii.R.A.1917F. 


Against  urliom. 

Liability  to  garnishmGnt  of  one  insuring  au- 
tomobile owner  against  liability  for  per- 
sonal injury,  by  injured  person,  where 
insured  is  insolvent  so  that  the  judg- 
ment recovered  against  him  is  not  col- 
lecUble.     1917F,  924. 

Public  officers.    1917F,  1117. 

What  snbjeot  to. 

Annotation. 

Bight  to  garnish  fees  or  salary  of  puh- 
Uo  officer  after  eoepiration  of  term 
of  office.    1917F,  1119. 

Salary  due  to  public  officer  after  his  term 
of  office  has  expired.    1917F,  1117. 

Effect;  rights  and  liabilities  of 
garnishee. 

Annotation. 

Oamisihment  proceedings  and  an  action 
to  recover  the  deht  pending  in  dif' 
ferent  states  or  countries  as  sus- 
taining  plea  in  bar  or  abatement. 
1917F,  1016. 

Bight  of  debtor  to  plead  in  bar  or  in  abate- 
ment of  suit  by  creditor  fact  that  he 
was  summoned  in  foreign  jurisdiction 
as  garnishee  in  action  against  the  plain- 
tiff.   1917F,  1013. 

Effect  on  garnishee's  rights  of  assignment 
to  him  of  a  judgment  against  the  debtor 
rendered  in  another  action.  1917F, 
1006. 


GAS. 

In  mines  generally,  see  Minbs. 

Right  to  use  private  way  for  access  as  in- 
cluding right  to  lay  gas  pipes  therein. 
1917F.  446. 


GASOLENE  STATIONS. 

Annotation. 

Regulations  as  to.    1017F,  lOOS. 

Authority  of  municipality  to  permit  erec- 

•    tion  of,  in  street.    1917F,  1004. 
Bight  to  revoke  license  for  erection  of  gaso- 
lene pump  in  street.    1917F|  1004. 


#•» 


GATES. 

Annotation. 

Effect  of  lowered  gates  on  contributory 
negligence  of  child  at  railroad 
crossing.     1917F,  158. 
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GONORRHEA. 

Lobs  of  workmen's  eye  by  gonorrheal  infec- 
tion as  an  "accidental  injury."  191 7F, 
1094. 


GOOD  wnx. 

Agreements  in  restraint  of  trade  on  sale  of. 
1917F,  251,  450. 


GOVERNOR. 

Annotation. 

Mandamus  to.     1017F,  774. 

Mandamus  to.    1917F,  770. 
As  relator   in   mandamus  proceeding  con- 
cerning election.     1917F,  215. 


GRAND  JURY. 

Annotation. 

Privilege  from  liability  for  libel  as  to 
proceedings  of  grand  jury.  1917F, 
765. 

Report  by  grand  jury,  unaccompanied  by 
indictment,  upon  conduct  of  official. 
1917F,  761. 

Right  of  grand  jury  to  testify  concerning 
libelous  report  made  by  jury  outside  of 
its  jurisdiction.    1917F,  761. 


GROSS  NEGLIGENCE. 

Of  railroad  engineer.    1917F,  118. 


GUARDIAN  AND  WARD. 

Right  of  widow  purchasing  mortgage  on 
homestead  as  against  her  infant  chil- 
dren.    1917F,  430. 


GUESTS. 

Liability  for  injury  to  guest  riding  in  auto- 
mobile.    1917F,  253. 


#•» 


HAND  CAR. 

Annotation. 

Contributory    negligen€ie    of   child    in^ 
jured  by  hand  car.     1917Ff  162. 

L.R.A.1917F. 


Filing  of  resignation  by  ^nployee  in  health 
department  to  be  accepted  when  best 
interests  of  the  service  demand  it. 
1917F,  545. 

Presumption  that  health  officers  acted  in  ac- 
cordance with  law  in  accepting  resigna- 
tion of  employee.    1917F,  545. 


Necessity    of,    to    constitute    due   prooeaa. 
1917F,  458,  1159. 


Evidence  of,  see  Evidenob. 


SnGHWAYS. 

In  semeraL 

Effect  of  absence  of  formal  transfer  of  street 
by  improvement  district  to  city  on  pow- 
er of  city  to  compromise  suit  brought 
to  compel  repair  of  the  street.  1917F, 
535. 

Duty  of  railroad  to  build  bridge  over  its 
tracks  where  they  intersect  a  publio 
street.     1917F,  485. 

Use  of;  urliat  alloured  im  fltreeta. 

Municipal  regulations  as  to,  see  Municipal 

CORPOBATIONS. 

Annotation. 

Gasolene  stations.    1917F,  1005. 

Right  to  revoke  license  for  erection  of  gaso- 
lene pump  in  street.    1917F,  1004. 

Right  to  park  automobile  in  highway. 
1917F,  345. 

Use  of  street  for  street  railway  traffic  as  a 
public  use.    1917F,  485. 

Rights  aa  to  trees  In  streets. 

Annotation. 

Right  of  abutting  owner  to  remove  trees 
in  highway.     1917F,  S89. 

Right  of  abutting  owner  to  remove  trees. 
1917F,  385. 

Defects;  liability  for  imjnry  to 
travelers. 

—  1b  general. 

Injury  by  railroad  trains  at  crossing,  see 
Railboads. 

Annotation. 

Liability  for  injury  due  to  oiUng  street. 
1917F,  712. 
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Injury  to  bystander  by  skidding  of  automo- 
bile due  to  slippery  condition  of  pave- 
ment because  of  oil  placed  thereon. 
1917F,  710. 

Liability  of  municipality  for  acts  or  omis- 
sions of  others.    1917  F,  297. 

—  oontrlbutory  neKllsence. 

Of  person  injured  otherwise  than  by  defects, 

see  Negligence. 
At  railway  crossinR,  see  Railboads. 
Of  person  injured  by  street  car,  see  Stbeet 

Bailwats. 

Annotation. 

Contributory  negligence  of  children. 
10 17 Ft  9S. 

Right  of  automobile  driver  to  act  upon  pre- 
sumption that  way  is  safe.    1917F,  253. 


HOLOORAPHIC  WILL. 


See  Wills. 


HomesteacL 

Annotation. 

JPurchaae  of  homestead  hy  widow  under 
foreclosure  of  lien.    1917F,  433. 

Insurable  interest  of  wife  in.     1917F,  663. 

Right  of  wodow  purchasing  mortgage  on 
homestead  as  against  her  infant  chil- 
dren.   1917F,430. 


HOMICIDE. 

Competency  as  witness  of  person  convicted 
of  manslaughter.    1917F,  896. 

Reversal  of  conviction  because  of  miscon- 
duct of  jurors.    1917F,  210. 

Evidence  as   to   relations  between  accused 

and  deceased  in  murder  case.  191 7F, 
646. 


HOSPITALS. 

Exemption  of,  from  taxation,  see  Taxes. 

Receiving  of  pay  patients  by  public  char- 
itable hospital.    1917F,  741. 


HOUSEHOLD  ARTICLES. 

Annotation. 

As  necessaries  uHthin  statute  rendering 
ufife  or  her  property  liable  there* 
for.     1917F,  363. 

L.R.A.1917F. 


HUSBAND  AHD  WIFE. 

« 

Ib  seaeral. 

As  to  divorce,  see  Divorce  and  Sepasation. 
Competency  of,  as  witnesses,  see  Witnesses. 

Admissibility  of  statement  between.  1917F, 
936. 

Ltabilitiea  of  wife;  oontraoti. 

Annotations. 

What  constitute  family  expenses  or  nec^ 
essaries  ujithin  statute  rendering 
toife  or  her  property  liable  therefor, 
1917F,  S61. 

Liability  of  married  woman  for  legal 
8ei*vices  in  divorce  suit,  1917F, 
362. 

Liability  of  married  woman  for  rent  of 
family  home  leased  to  her  husband. 
1917F,  860. 

Joint  liability  for  rent  of  family  home  leased 
to  husband.    1917F,  860. 

Property  rishta. 

As  to  dower,  see  Doweb. 

Requiring  the  half  interest  of  the  heirs  of 
a  wife  in  community  property  to  bear 
part  of  the  cost  of  administering  the 
estate  of  the  husband.    1917F,  1137. 

Proceeds  of  insurance  policy  payable  to  exec- 
utors, administrators,  or  assigns  of  the 
assured  as  community  property.  191 7F, 
1137. 

Conveyance  of  wife's  separate  property  as 
security  for  husband's  death  1917F, 
337. 

Right  of  vendee  to  specific  performance  with 
abatement  from  purchase  price  because 
wife  of  vendee  did  not  join  in  deed  as 
required  by  law.    1917F,  594. 

4 

Actions;  alienation  of  affections. 

Conclusiveness  of  judgment  on  wife,  see 
Judgment. 

Competency  of  divorced  wife  to  testify  in 
action  by  her  former  husband  for  aliena- 
tion of  her  affections.     1917F,  936. 

Sufficiency  of  proof  in  action  for  alienation 
of  affections.    1917F,  935. 


#•» 


ILLITERACY. 

Annotation, 

Effect  of  illiteracy  on  failure  to  read 
contract  as  affecting  right  to  assert 
frauil  in   respect  thereto,     1917 F, 

64:4, 


♦  »» 


IMPLIED  AGREEMENTS. 

I  See  Contracts. 
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IBfPRISONMEirT. 

Annotatione, 

Imprisonment  of  one  of  the  parties  to 
a  contract  as  affecting  rights  and 
obligations  thereunder,  1917F, 
628. 

Re-entry  by  landlord  because  of  arrest  and 
imprisonment  of  lessee.    1917F,  626. 


IMPROVEMENTS. 

Annotation. 

Improvement  of  real  property  as  a 
famdly  expense  or  necessary  tcithin 
statute  rendering  toife  or  her  prop^ 
erty  liable  therefor.     1917F,  862, 

As  independent  ground  for  specific  perform- 
ance of  land  contract.    1917F,  594. 


IMPUTED  NEOUOENOE. 


See  Neolioence. 


♦«- 


IMPUTED  NOTICE. 


See  NonCK. 


♦«- 


INCOME  TAX. 


See  Taxes. 


#•» 


INCOMPETENT  PERSONS. 

Competency  to  commit  crime,  see  Criminal 

Law.  * 
Married  women,  see  Husband  and  Wife. 
Incompetency  of  witnesses,  see  Witnesses. 

Surrender  of  insurance  policy  by  insured 
while  mentally  incompetent.  191 7F, 
631. 


INDEFINITENESS. 

Of  charitable  bequests,  see  Chabities. 
Of  trusts.     1917F,  660. 


INFANTS. 

Guardianship  of,  see  Guardian  and  Ward. 
Negligence  towards,  generally,   see  Negli- 
gence. 
L.R.A.1917F. 


Annotations. 

Contributory    negligence    of.      1917F, 

10. 
Contributory  negligence  of  children  on 

or  about   railroad   track.      1917F, 
123. 
Contributory  negligence  of  children  on 

or  about  elevators.     1917F,  19S. 
Circumstances  under  which  child  orosS" 

ing  street  car  track  is  guilty  of  neg^ 

ligence  either  as  matter  of  law  or 

fact.    1917F,  172. 

Contributory  negligence  generally.     1917 F, 

7,  116. 
Contributory  negligence  of,  in  use  of  high- 
ways.    1917F,  1. 
Contributory  negligence  of  child  injured  by 

railroad  train.     1917F,  1,  118. 
Contributory  negligence  of  child  injured  by 

street  car.     1917F,  164,  166,  167. 
Contributory  negligence  of  infant  employee. 

1917F,  187. 
Liability   of   master   for   injury  to   infant 

through  negligence  of  servant.     191 7 F, 

116. 
Right  of  action  for  death  of  child.    1917F, 

851. 


INHERITANCE  TAX. 


See  Taxes. 


INJUNCTION. 

Rigriit  to. 

Mandatory  injunction.     1917F,  680. 

Against  strike;  blacklisting.    1917F,  755. 

Against  picketing.     1917F,  824. 

To  compel  one  to  repair  a  retaining  wall  on 
his  property  to  prevent  its  falling  onto 
adjoining  property.    1917F,  680. 

Against  criminal  proceedings.    1917F,  1163. 

Prooednre. 

Pleading  in  injunction  suit.    1917F,  755. 

Relief  under  pleading.    1917F,  385. 

Labor  union  as  proper  party  defendant  to 

action    to   enjoin    illegid   acts    by   its 

members.    1917F,  824. 


♦  •» 


INNKEEPERS. 

Annotation. 

Liability  of  innkeeper  for  effects  left  by 
departing  guest  who  intends  to  re- 
turn.    1917F,  839. 

Theft  by  innkeepers'  servants.     1917F,  834. 
Negligence  of  guest.    1917F,  834. 


#•» 


INQinSST. 

Evidence  of  statement  of  witness  at.    191 7F, 
167. 
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UfSOI»VENCY. 

Suflaciency  of  allegation  ol.    1917F,  263. 
Trust  in  proceeds  of  draft  collected  by  in- 
solvent bank.    1917  F,  600. 


INSPECTIOir. 

In  general,  see  Discovebt  and  Inspeotion. 


UfSTBUOTIOKS. 


In  general,  see  Trial. 


#•» 


umxsnASLE  ihtbrest. 


See  iNSUBAiroB. 


IN8URAKCE. 

In  semeral. 

Kight  of  husband  acting  as  his  wife's  agent 
in  insuring  property  to  testify  in  re- 
gard thereto.     1917F,  663. 

Insurable  intereat. 

Of  wife  in  homestead.    1917F,  663. 
Who  is  a  dependent.    1917F,  398. 

HeformatioiL  of  policy. 

Heformation  to  correct  mistake  in  descrip- 
tion of  location  of  property.  1917F, 
663. 

Joining  cause  of  action  for  reformation  with 
action  to  recover  on  the  policy.  1917F, 
663. 

Surrender  of  policy. 

Attempt  by  insured  while  mentally  incompe- 
tent to  surrender  certificate.  1917F, 
631. 

Warranties  and  conditions. 

Annotation. 

Effect  of  consent  after  loss  to  change  of 
oumershdp.    1917F,  1042. 

As  to  change  of  title  or  interest.  1917F, 
1040. 

Necessity  of  strict  compliance  with  condi- 
tions as  to  keeping  of  books  and  in- 
ventory.    1917F,  663. 

Preminms  and  assessments. 

Annotation. 

Liability  of  mortgagee  nnder  mortgage 
clause  for  insurance  premium. 
1917F,  379. 

Liability  of  mortgagee  for  insurance  pre- 
miums.    191 7F,  375. 
L.R.A.1917F. 


Transfer  of  policy  or  of  interest 
therein. 

Annotation. 

Effect  of  consent  after  loss  to  assign^ 
ment  of  fire  insurance  poUcy. 
1917F,  104:2. 

Estoppel  of  insurer  to  deny  validity  of 
change  of  beneficiary.     1917F,  398. 

Sufficiency  of  change  of  beneficiary  by  will. 
1917F,  398. 

Right  to  change  beneficiary  without  consent 
of  the  beneficiary.     1917F,  631. 

Estoppel;  waiver. 

—  in  general. 

Necessity  of  pleading  and  proving  waiver. 

1917F,  663. 
To  deny  validity  of  change  of  beneficiary. 

1917  F,  398. 
Estoppel  or  waiver  as  affeeted  by  power  of 

agait.     1917F,  663. 
Knowledge  or  notice.    1917F,  663. 

—  acts     oonstitntins     waiver     or     es- 

toppoL 

Misleading  conduct.    1917F,  398. 
Requiring  notice  or  proofs  of  loss.     1917 F, 

663. 
Sending  agent  to  investigate  loss.     1917F, 

663. 
Receipt,  demand,  or  retention  of  premium  or 

assessment.    1917F,  663. 

Notice}  proofs  of  loss. 

Waiver  of  notice  and  proofs  of  loss.  191 7F, 
663. 

Risks  and  canses  of  loss,  injury,  or 
death. 

—  nnder  policies  on  property. 

Annotation. 

Fall  of  building  clause  in  fire  insurance 
policies.    1917F,  1004. 

Burden  of  proof  as  to.    1917F,  1061. 

Lightning.     1917F,  1061. 

Stipulation  in  policy  against  liability  for 

fall  of  building  except  as  result  of  fire. 

1917F,  1061. 

—  in  accident  or  health  policies. ' 

Blood  poisoning.     1917F,  481. 

Interest  in  proceeds. 

Annotation, 

Statutory  exemption  of  proceeds  or 
avails  of  life  insurance  as  inuring 
to  hen^t  of  estate  where  policy  is 
payable  to  executors  or  administra^ 
tors  or  estate.     1917 F,  1143. 

Life  insurance  as  assets  of  decedent's  estate. 

1917F,  1137. 
Exemption  of  life  insurance.     191 7F,  1137. 
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QueeticHi  whether  proceeds  of  policy  are 
community  property  or  the  separate 
property  of  the  estate  of  the  assured. 
1917F,   1137. 

Right  of  beneficiary  oi  benefit  certificate  to 
raise  question  of  mental  competency  of 
insured  when  he  attempted  to  surrender 
his  certificate.    1017F,  631. 

AotloBa. 

Joining  cause  of  action  for  reformation  with 

action  to  recover  on  the  policy,    1917F, 

663. 
Necessity  of  pleading  waiver  of  forfeiture. 

1917F,  663. 
Burden  of  proof  in  action  on  policy.    1917F, 

663,  1061. 


Ouaraaty  polioies* 

Annotation, 

Automobile  liahiHty 

1917F,   615. 


insurance. 


Insurance  against  liability  of  automobile 
owner  for  injury  to  person  or  property. 
1917F,  612. 

Liability  to  garnishment  of  one  insuring  au- 
tomobile owner  against  liability  for  per- 
sonal injury,  by  injured  person,  where 
insured  is  insolvent  so  that  the  judg- 
ment recovered  against  him  is  not  col- 
lectable.   1917F,  924. 

Inmranoe  against  robbery  and  theft. 

Annotation. 

Automobile  insurance  against  thefts 
robbery     and    pilferage.       lOllVy 

Recovery  under  policy  insuring  owner  of  au- 
tomobile against  loss  or  damage  "by 
theft,  robbery,  or  pilferage."  1917F, 
640. 


INTENT. 

Parol  evidence  as  to.    191 7F,  337. 

As  element  of  crime.     1917F,  469,  540. 


INTERNAL  REVENUE. 


As  to  income  tax,  see  Taxes. 


INTERSTATE  COMMERCE. 


INTOXICATINO  LIQUORS. 
In  semeraL 

Annotation. 

As  necessaries  within  statute  rendering 
wife  or  her  property  liable  there- 
for.     1017 Ff  863. 

Use  of,  by  jurors  as  ground  tor  new  trial. 

1917F,  210. 
Liability  of  vendor  of  lots  in  town  laid  out 

by  him  for  breach  of  representation  that 

no   liquor   would   ever   be  sold   in  the 

town.     1917F,  949. 
Parol  evidence  of  agreement  by  vendor  of 

property  that  liquor  was  not  to  be  sold 

in  the  town.  1917F,  949. 
Power  of  agent  selling  land  to  covenant  that 

no  liquor  shall  be  sold  in  any  of  the 

lots  in  the  tract.    1917F,  949. 

ProhibitloiL  amd  reg^vlatlom. 

Adoption  of  ordinance  making  bar  business 
illegal  as  an  eviction  of  tenant  leasing 
land  from  city  for  bathing  resort  with 
privilege  of  subletting  portion  for  bar 
purposes.    1917F,  713. 

Unlawful  sales;  offenses  and  proeeed- 
Ings. 

Annotations, 

Alcoholic  liquors  not  ostensibly  intends 
ed  for  beverages  as  unthin  prohibi' 
tory  or  regulatory  statute.  1017F, 
244. 

Conviction  of  "keeping  a  com,nion  liquor 
nuisance  upon  proof  of  a  single 
sale.     1917  F,  1110. 

Single  sale  as  warranting  conviction  for 
keeping  and  maintaining  liquor  nuis- 
ance.    1917F,  1107. 

Of  what  liquors.    1917F,  238. 


INVENTORY. 

Condition  for  taking  in   insurance  policy, 
see  Insubance. 


Bee  Ck>MMERCB. 
L.R.A.1917F. 


INVESTMENTS. 

Annotation. 

Constitutionality    of    Blue    Sky    Laws, 
1917F,  S24. 

Constitutionality  of  Blue  Sky  Laws.    1917F, 
514. 


INVOLUNTARY    SERVITUBE. 

Release  by  baseball  club  of  services  of  ball 
player  under  contract  with  it  to  enter 
club  as  amounting  to  involuntary  servi- 
tude of  the  player.    1917F,  841. 
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mOK-SAFE  CI.AUSE. 

Inturance  policy^  see  InsuRAiiOB. 


JAMAICA  GINGER. 

As  All  intoxicating  liquor  within  meaning  of 
prohibitory  statute.    1917F,  238. 


JOINDER. 

Of  causes  of  action,  see  Action  ob  I^uit. 


JOINT  CREDITORS  AND  DEBTORS. 

Joint  liability  for  family  expenses,  see  Hus- 
band AND  Wife. 


JOINT  ENTERPRISE. 

When  persons  are  engaged  in,  so  that  the 
negligence  of  one  will  be  imputed  to 
another.     1917F,  253. 


JUDGES* 

Bemarks  by  court  daring  trial,  see  Tbial. 


JUDGMENT. 

Jurlsdietiom. 

As  to  sufficiency  of  service  of  process,  see 
Wbit  and  Pbocess. 

To   support   of   judgment   of   sister    state. 

191 7F,  662. 
Jurisdiction   to  render   judgment   in   rem. 

lOHF,  562. 
Invalidity   of   judgment   rendered    without 

jurisdiction.    1917F,  562. 

Non  obstante  Teredioto. 

Judgment  for  defendant  non  obstante  vere- 
dicto because  of  variance  as  to  date 
when  cause  of  action  accrued.  191 7 F, 
935. 

Entry. 

Entry  of  judgment  nunc  pro  tunc.    1917F,  1. 

ModifloatioB. 

Change  in  alimony,  see  Divobcb  aitd  Sepaba- 

TION. 


Effect  and  ooBolnfliTenesa, 

Of  judgment  of  sister  state,  see  infra. 
L.R.A.19nF. 


Conclusiveness  on  woman  who  institutes  suit 
against  her  husband  and  the  mortgagee 
for  purpose  of  having  instrument  in 
form  of  deed  given  by  her  to  secure  the 
husband's  debt  declared  a  mortgage  and 
for  accounting  to  ascertain  the 
amount  of  indebtedness,  of  decree  in 
such  suit  adjudicating  character  of  the 
instrument  and  the  amoimt  of  the  hus- 
band's debt     1917F,  337. 

Conclusiveness  of  judgment  as  to  all  mat- 
ters litigated  in  action  for  partnership 
accounting.    1917F,  1006. 

Of  sister  state. 

Jurisdictional  matters.    1917F,  267,  562. 

Conclusiveness  in  state  where  property  is 
situated,  of  decree  in  divorce  suit  in 
one  state  determining  title  to  real  prop- 
erty in  another.    1917F,  562. 

Assisament. 

Effect  of  assignment  on  right  to  set  off  judg- 
ments.   1917F,  1006. 

Effect  on  garnishee's  rights  of  assignment 
to  him  of  a  judgment  against  the  debt- 
or rendered  in  another  action.  1917 F, 
1006. 

Consideration  for  asaignment.    1917F,  1006. 

Rehearing. 

When  divorce  becomes  final  so  as  to  be  be- 
yond reach  of  a  motion  for  rehearing. 
1917F,  974. 


JUDGMENT  IN  REM. 

Jurisdiction  to  render.     1917F,  562. 


JUDICIAI.  SAIiE. 

Inability  of  one  whose  exempt  propertv  is 
seized  under  execution  to  give  bond  to 
stay  seizure  and  sale,  to  estop  him  from 
thereafter  attacking  sale.     1917F,  732. 


JUNK. 

Annotation, 

Constitutionality  of  statute  nuiking  the 
receiving  of  certain  Teinda  of  prop' 
erty  a  criminal  offense,  1917Ff 
709. 

Statute  making  one  who  purchases  or  re- 
ceives iron,  brass,  or  other  material  be- 
longing to  railroad  company  without 
written  consent  of  the  company,  guilty 
of  a  misdemeanor.    1917F,  706. 
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JURISDICTION. 

To  enter  judgment,  see  Judgment. 
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In  general* 

Questions  for,  see  Tbial. 

Prejudicial  error  in  conduct  of.    1917F,  210. 

Infringement  of  rlsht  to. 

By  statute  permitting  less  than  unanimous 
verdict.     191 7F,  367. 

Right  of  appellate  court  in  reversing  judg- 
ment for  one  person  entered  upon  ver- 
dict which  should  have  been  directed 
for  the  other  person  to  direct  that  the 
judgment  shall  be  entered  for  the  per- 
son for  whom  the  trial  court  should 
have  directed  the  verdict.    1917F,  167. 


JUSTICE  OF  THE  PEACE. 

Mandamus  to,  see  Mandamus. 

Annotation. 

Liability  for  false  imprisonment  of 
magistrate  failing  to  have  prisoner 
brought  before  him,.     1917F,  429. 


KNOWLEDGE. 

As  element  of  crime.    1917F,  469. 


UkBOB  ORGANIZATIONS. 

Annotations, 

Liability  of  master  for  intentional  Mil' 
ing  or  injury  of  a  servant  by  stHlc- 
ers.     1917F,   7 S3. 

Controversy  over  open  or  closed  shop 
as  justification  for  means  employed 
to  aid  stHke.    1917F,  760. 

Power  of  officers  to  contract  to  furnish  union 
labor  to  be  individually  performed  bj 
members  of  the  union.    1917F,  755. 

Injunction  against  picketing.  1917F,  824. 

Injunction  against  strike  and  blacklisting. 
1917F,  765. 

Incorporated  labor  union  as  party  to  ac- 
tion to  enjoin  illegal  acts  by  members. 
1917F,  824. 

Relief  under  pleadings  in  injunction  suit 
against.     1917F,  765. 

Extent  of  liability  of  members  of  union  who 
refuse  to  work  for  an  employer  until 
he  signs  a  union  agreement.  1917F, 
765. 


Adoption  of  ordinance  making  bar  business 
illegal  as  an  eviction  of  tenant  leasing 
land  from  city  for  bathing  resort  with 
privilege  of  subletting  portion  for  bar 
purposes.    1917F,  713. 

Raising  of  rent  by  landlord  beyond  the 
means  of  the  tenant  as  an  eviction  un- 
der terms  of  special  agreement.  1917Fy 
1086. 

Dnty  as  to  repairs. 

Annotation. 

Effect  of  nuOcing  repairs  to  impose  on 
landlord  implied  duty  to  Tceep  the 
leased  premises  in  repair »    1917F, 

Implication  of  duty  to  repair  from  fact  of 
making  repairs.     1917 F,  997. 

Rent. 

Wife's  liability  for  rent  of  family  home 
1917F,  860. 

Right  of  tenant  to  retain  possession  and  sue 
for  abatement  of  rent  on  theory  of  par- 
tial eviction.     1917F,  713. 

Abatement  of  rent  of  bathing  resort  leased 
with  privilege  of  operating  bar  where 
change  of  law  makes  operation  of  bar 
illegal.    1917F,  713. 

Re-entry  by  landlord. 

Re-entrv  because  of  arrest  and  imprisonment 
of  lessee.    1917F,  626. 


Insurance  against  theft,  see  Iztsitbancb. 

Intent  to  steal  as  necessary  ingredient  oL 
1917F,  640. 


ULST  CI»EAB  CHANCE. 

See  Neglioencb. 


lANDLORD  ANB  TENANT. 

Oil  and  gas  lease,  sec  Mines. 

Eviction. 

Right  of  tenant  to  retain  possession  and  sue 
for  abatement  of  rent  on  theory  of  par- 
tial eviction.     1917F,  713. 

L.R.A.1917F. 


USASE. 

In  general,  see  Landlobd  Ain>  Tbetara 
Oil  and  gas  lease,  see  Miirss. 


lEGISIJLTURE. 


Annotatiion. 

Piywer  of  legislative  body  to  puniaih  for 
contempt.     1917F,  288. 

Power  as  to  nuisances.     1917F,  1076. 
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IiETEES. 

AnnotaHan, 

What  property  other  than  realty  may  he 
assessed  for  the  ctmstTruction  and 
maintenance     of    levees,       1917Ft 

looa. 

Asaesfitnent  of  personal  property  for  cost 
of  levee.    1917F,  990. 


XJBEI.  AKD  SULNBER. 

mnuit  aetiomable;  privileBe. 

Annotations. 

Libel  by  falsely  ascribing  matter  to 
another,     1917F,  1093. 

What  »vords  uttered  conceiming  clergy- 
men are  actionable  per  se.  1917Ff 
S61. 

JPHvilege  as  to  proceedings  of  grand 
jury.    1917F,  766. 

Mailing  by  a  businesB  rival  to  a  perscMi 
whose  wife  is  critically  ill,  of  under- 
taker's card  signed  by  his  name.  1917F, 
1088. 

Publishing  fact  that  charges  against  a  min- 
ister were  read  and  by  unanimous  vote 
sustained  by  a  church  confer ance  and 
that  the  church  had  withdrawn  fellow- 
ship from  him.    1917F,  648. 

Privilege  of  report  by  grand  jury,  unac- 
companied by  indictment,  upon  conduct 
of  official    1917F,  761. 

Aotlons;  defenses. 

As  to  pleading,  see  Plkatono. 

Presumption  and  burden  of  proof.     1917F, 

761. 
Absence  of  malice;  good  faith.    1917F>  761. 


IiIOHTNIlfO. 

Insurance  against.    1917F,  1061. 


LICENSE. 

license  laws  as  affecting  interstate  com- 
merce, see  COMMEBGB. 

Right  to  revoke  license  for  erection  of  gaso- 
lene pump  in  street.    1917F,  1004. 

Liability  for  killing  unlicensed  dog.  1917F, 
434. 

For  dealing  in  corporate  or  quasi  corporate 
securities.     1917F,  514. 


UMITATION   OF   ACTIONS. 

In  general. 

Prescriptive  rights  as  to  waters,  see  Watebb. 

Annotations* 

Lien  of  corporation  upon  stock  as  af^ 
fected  by  bar  of  limitations  against 
action  on  debt  of  stockholder. 
1917F,  1106. 

Bight  of  surety  to  indemnity  from  prin- 
dpal  or  contribution  from  cosurety 
as  affected  by  the  fact  that  an  ac' 
tion  by  the  creditor  against  the 
principal  or  cosurety  would  be 
barred.    1917F,  1074. 

Raising  defense  of,  by  demurrer.  1917F, 
935. 

Agreement  by  property  owner  to  waive 
statutory  limitation  of  public  improve- 
ment assesments.    1917F,  493. 

Enforcement  by  corporation  of  its  lien  on 
stock  and  dividends  for  claim  barred  by 
limitations.     1917F,  1100. 

Right  of  surety  compelled  to  pay  the  debt 
of  his  principal  to  contribution  from 
cosurety  in  other  state  whose  liability 
is  barred  by  the  law  of  hie  domicil. 
1917F,  1066. 

I  Iiacliefl. 

Effect  of  delay  in  bringing  action  for  can- 
celation of  contract  for  purchase  of 
land  while  parties  are  negotiating  in 
attempt  to  settle  their  differoices  out 
of  court.     1917F,  744. 

When  statnte  runs. 

—  eontraots. 

Claim  of  attorney  discharged  before  com- 
pletion of  services  for  which  employed. 
1917F,  402. 

—  effect  of  f rand* 

False  assurance  by  carrier  that  no  rebates 
were  being  given  as  fraud.    1917F,  414. 

Intermptlon  of  statnte. 

By  suit;  amendments.    1917F,  414. 


IJENS. 

Of  attorney,  see  Attobnets. 

On  corporate  stock,  see  Corporations, 


UFE  MSIIBANOB. 


See  Tnsitrawce. 
L.R.A.1917F. 


UMITATION   OF  I.IABIIJTT. 

By  carrier,  see  Cabbiebs. 

By  telegraph  company,  see  Telegbafhs. 


I4>ANS. 

Usnry  In  loan,  see  Loans. 
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I.OCOMOTIVE  ENGINES. 

Master's  duty  as  to  safety  of.    IQITF^  802. 


XOSS  OF  PROFITS. 

As  element  of  damages,  see  Dahagss. 


MAGISTRATE. 

Annotation. 

Liability  for  false  impriaonntent  of 
magistrate  failing  to  have  prisoner 
brought  before  him.     19X7F,  4:29. 

Liability  for  false  imprisonment.  191 7F, 
427. 


iPo  require  governor  to  perform  ministerial 
act.    1917F,  770. 


BiAIilCE. 

Absence  of,  as  defense  to  libel  or  slander. 
1917F,  761. 


MALICIOUS  PROSECUTION. 

As  to  false  imprisonme9t,  see  False  Iu- 

PRI80NMENT. 

Annotation, 

Liability  of  public  prosecutor  to  action 
for  nuLliciotis  prosecution.  1917F, 
699. 

Immunity  of  city  attorney  from  liability 
for.    1917F,  698. 


MANDAMUS. 

Wliem  may  issue  generally. 

Ordinary  office  of  writ.     1917F,  776. 

Refusal  of  mandamus  to  compel  perform- 
ance of  a  series  of  continuous  acts. 
1917F,  776. 

Existence  of  other  remedy.    1917F,  912. 

To  oonrt  or  Jndgre. 

Annotation. 

Mandam,us  to  compel  change  of  venue. 
1917F,  914. 

To  compel  grant  of  application  for  change 
of  venue.    1917F,  912. 

To  state  or  Federal  oflloers. 

Annotations. 

Mandamus  to  compel  public  officer  to 

execute  a  contract.     1917Ff  538. 
Mandamus  to  governor.    1917F.  774. 

L.R.A.1917F. 


To  eonnty,  town,  or  mnnicipal  oflloer. 

Concerning  election,  see  infra. 

Annotation. 

Mandamus  to  compel  public  officer  to 
execute  a  contract.    1917F,  &3S. 

To  mayor  to  compel  him  to  execute  contract. 
1917F,  535. 

To  corporation. 

To  compel  canal  company  to  maintain  its 
canal  according  to  dimensions  and  ca- 
pacity required  by  its  charter.  1917F, 
776. 

Conoernlns  eleetions. 

Annotation. 

Mandamus  to  compel  steps  preliminary 
to  an  election  before  the  arrival  or 
expiration  of  the  time  fixed  there- 
for.     1917F,  221. 

To  compel  county  officials  to  take  necessary 
steps  to  holding  of  election,  although 
time  has  not  yet  arrived  for  the  per- 
formance of  any  act.     1917F,  215. 

Procedure;  hearing:  and  determ- 
ination. 

Right  of  governor  to  maintain  action  for. 
1917F,  216. 

Sufficiency  of  writ.     191 7F,  776. 

Quashing  alternative  writ  with  leave  to  re- 
lator to  amend.    191 7F,  776. 

Necessity  of  filing  by  respondent  of  certifi- 
cate showing  obedience  to  writ.  1917F, 
776. 

Refusal  to  consider  questions  not  properly 
raised  by  the  pleadings  on  motion  to 
quash  alternative  writ.     1917F,  776. 

Defenses.    1917F,  776. 


MANDATORY  INJUNOTION. 

Right  to.    1917F,  680. 


MANSLAUGHTER. 

C(Hnpetency  as  witness  of  person  convicted 
of  manslaughter.     1917F,  896. 


MARRIAGE. 

Illegality    of    contracts    affecting.      1917F, 
618. 


See  HusBAT^  and  Wife. 
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Liability  for  false  imprisonment.     1917Fj 
427. 


MASTER  AND  SERVAITT. 

In  seaeral. 

As  to  lal)or  organizations^  see  Labor  Obt 

0A?7IZATI0NS. 

As  to  seamen,  see  Seamen. 

As  to  strikes  by  employees,  see  Strikes. 

Annotations. 

Assignment  or  release  of  the  right  to  a 
third  person's  services,  lOllF, 
84.2. 

Imprisonment  of  servant  as  affecting 
rights  and  obligations  under  con- 
tract for  services.     1917F,   62S. 

When  relation  exist** 

Annotation. 

Liability    where    autotnobile    is    being' 
used  by  a  member  of  owner's  fam^ 
ily.     1917F,  aes. 

For  purpose  of  holding  master  liable  for 
servant's  acts.     1917F,  363,  380. 

Injury  to  servant f  master's  liability 
generally. 

Proximate  cause  of  injury  to  servant,  see 
Proximate  Cause. 

As  to  validity  and  effect  of  Workmen's  Com- 
pensation Acts,  see  Workmen's  Com- 
pensation. 

AnnotiMtian. 

lAability  of  master  for  the  intentional 
leiUing  or  injury  of  a  servant  by  a 
third  person,     IQllF,  763. 

Master's  negligence  as  question  for  jury. 
1917F,  671. 

Evidence  in  action  for  injury  to  servant. 
1917F,  1043. 

Permitting  less  than  unanimous  verdict  in 
action  under  Federal  Employers'  Lia- 
bility Act.    1917F,  367. 

Reduction  to  present  cash  value  of  future 
benefits  of  which  beneficiaries  are  de- 
prived by  death  in  action  under  Fed- 
eral Employers'  Liability  Act.  1917F, 
367. 

Recovery  of  punitive  damages  under  Federal 
Employers'  Liability  Act.    1917F,  717. 

Duty  to  warn  or  Instmot. 

Annotation. 

Liability  of  master  for  intentional  Icill- 
ing  or  injury  of  a  servant  by  a  third 
person  where  the  master  Icnowingly 
exposed  the  employee  to  danger 
uHthout  uHMmIng  h4m.  1017  F, 
763. 

L.R.A.1917F. 


I  Safety  as  to  plaee  and  appliances. 
Question  for  jury  as  to.     191 7F,  671. 
Injury  by  explosion.     1917F,  1043. 
Defect  in  scaffold.     1917F,  497,  600. 
Using  stub  pilot  instead  of  long  nosed  pilot 

on  engine.    1917F,  802. 
Using  light  locomotive.    1917F,  802. 
Track  and  roadbed.     1917F,  802. 

Assnmptlon  of  risk. 

Assumption  of  risk  from  improper  method 
of  work,  of  which  employee  knows  but 
the  danger  of  which  he  does  not  appre- 
ciate.   1917F,  1043. 

Contributory  nesUsence. 

Infant  employee.     1917F,  387. 

Duty  of  servants  to  determine  whether  ma- 
terial furnished  for  scaffold  is  suitable 
for  the  purpose.    1917 F,  500. 

Effect  of  negligence  of  servant  in  choosing 
dangerous  method  of  doing  work  though 
master  has  been  negligent  in  failing 
to  warn  him  and  in  failing  to  supply 
safety  appliances.    1917F,  881. 

Fellow  serTantfl. 

Liability  of  shipowner  for  injury  to  seaman 
by  n^ligence  of  boatswain.    1917F,  671. 

Negligence  of  fellow  servant  in  dislodging 
brace  of  scaffold.    1917F,  497. 


Liability  of  master  for  aeta  of 
servant. 

When  relation  exists,  see  supra. 

Annotations. 

Liability  of  oumer  of  automobile  upon 
the  ground  of  dangerous  agency  or 
negligence  in  intrusting  car  to  in- 
competent  or  negligent  person  for 
injuries  inflicted  while  the  latter 
is  operating  the  oar  for  his  otjon 
purpose.     1017F,  3S4. 

Liability  of  master  for  injury  to  person 
riding  with  servant  by  latter' s  in- 
vitation  or  permission.  1917F, 
A26. 

General  rule  as  to.    1917F,  1043. 

Liability  for  employee's  failure  to  observe 
prescribed  rules  and  instructions. 
1917F,  1043. 

Damages  resulting  from  fire  maintained  by 
laborers  on  railroad  right  of  way  for 
their  own  domestic  purposes.  1917F, 
1120. 

Liability  of  telegraph  company  for  injury 
to  pedestrian  by  its  messenger  who  hav- 
ing snatched  a  paper  from  a  newsboy, 
in  attempting  to  escape  runs  heedlessly 
against  tne  person  injured.    1917F,  489. 

Authority  of  driver  of  moving  van  to  invite 
owner  of  goods  to  accompany  them  on 
the  van.    1917F,  422. 

Liability  for  injury  to  eight-year-old  boy 
attempting  to  assist  in  pushing  car 
along  track  in  disobedience  of  orders. 
1917  F,  116. 
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Mandamus  to.    1917F,  535. 


MECHAIVICS'  LIEN. 

Annotation, 

Who  may  talce  advantage  of  failure  to 
pie  assignment  of  a  building  con^ 
tract  or  of  the  money  due  there- 
under.    1917F,  1127. 

Application  in  favor  of  attaching  creditor  of 
contractor,  or  one  having  judgment 
against  him  for  personal  injuries  of 
provision  in  Mechanics*  Lien  Law,  that 
no  assignment  by  a  building  contractor 
of  funds  due  under  the  contract  shall 
be  valid  unless  recorded.     1917F,  1123. 


MEDICAL  SERVICES. 

In  general,  see  Fhysioiaitb  Ain>  Subgionb. 

Annotation. 

As  necessaries  within  statute  rendering 
uHfe  or  her  property  liable  therefor, 

1917F,  sea. 


MERCANTILE    ESTABLISHMENTS. 

Annotation, 

Validity  of  public  restriction  as  to  loca» 
tion  of.    1917F,  lOeO. 


Annotation, 

Situs  of  mill  site  or  water  power  for 
purposes  of  taacation,    1917F,  691. 

• 

Lowering  valuation  for  taxation  in  one 
township  of  mill  site  because  site  is 
flooded  by  a  dam  located  in  another 
township.    1917F,  585. 


#•» 


In  soaeral. 

Powers  of  managing  partner  of  mining  part- 
nership.    1917P,  571. 

Right  of  managing  partner  of  mining  part- 
nership to  compensation  for  his  services. 
1917F,  571. 

Oil  and  sas. 

—  in  seneval. 

Conveyance  as  realtv  separate  from  the  sur- 
face of  oil  and  gas  in  place.  1917F, 
989. 

L.R.A.1917F. 


—  leases. 

Effect  of  lease  to  vest  in  grantee  defeasible 
fee  which  may  be  taxed  to  him.  1917F, 
989. 

Division  between  lessors  of  royalty  oil  de* 
livered  under  a  single  lease  adjoin* 
ing  tracts  of  land  in  which  the  several 
owners  united.     1917  F,  566. 


MISSILE. 

Annotation, 

Contributory  negligence  of  child  in- 
jured  by  object  throivn  from  train, 
1917F,  ISO. 


MISTAKE. 

In    transmission    of    telegram,    see    Tbje- 

OBAPHS. 

Annotation. 

Effect  of  mistake  as  to  location  of  el" 
evator  on  contributory  negligence 
of  child  f filling  doivn  elevator  shaft. 
1917F,  199. 

In  description  as  ground  for  reformation  of 
insurance  policy.     1917F,  663. 


MONOPOLY   AND    COMBINATIONS. 

Contracts  between  two  perscms  in  restraint 
of  trade,  see  Contracts. 

Annotation, 

Bight  of  carrier  to  grant  exclusive  train 
privilege  to  baggage  or  passenger 
transfer  companies.    1917F,  lOSS* 

Grant  of  exclusive  privileges  by  carrier  to 
baggage  company.     1917F,  1080. 


MORTGAGE. 

In  general. 

Venue  of  action  to  compel  surrender  of  note 
and  mortgage  securing  it.    1917F,  005. 

What  oonatitntea. 

Conveyance  absolute  in  form.     1917F,  337. 

Consideration. 

Debt  of  husband  as  consideration  for  mort- 
gage of  -wife's  property.    1917F,  837. 


Rishts  and  liabilitiefl  of  parties 
erally. 


Antvotation. 

Liability  of  mortgagee  under  mortgage 
clause  for  insurance  prem,iums. 
1917F,  379. 
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Liability  of  mortgagee  for  insurance  pr^ 
miumB.    1917F,  375. 

Fereeleiure* 

Transfer  of  property  of  telephone  company 
under  mortgage  foreclosure  sale  as  with- 
in prohibition  against  transfer  of  its 
franchise.     1917F,  1178. 

Redemption. 

Annotation, 

CofnpenatMon  for  right  of  redemption 
%Dhere  property  is  taJcen  in  con' 
dentnation  proceedings,  .1917F, 
SOI, 

Proximate  cause  of  inability  to  redeem  from 
mortgage.     1917F,  790. 

Bight  to  redeem  from  foreclosure  sale  as 
property  distinct  from  the  real  estate; 
damages  for  prevention  of  its  exercise 
by  flooding  land  so  that  money  cannot 
be  borrowed  on  it.    1917F,  790. 


MOTHER. 

Right  of  action  for  death  of  child.    1917F, 
861. 


MOTIVE. 

As  element  of  crime.    1917F,  469. 


MOVIHG  VAN. 

Authority  of  driver  of  moving  van  to  invite 
owner  of  goods  to  accompany  them  on 
the  van.     1917F,  422. 


MUlflCIPAI.  OORPORATION8. 

Mandamus  to  municipal  officers,  see  Man- 

DAMtTB. 

Powers  of  eouneil. 

Power  of  common  council  to  enforce  bond 
for  mandamus  of  street  improvement 
and  compromise  suit  brought  for  that 
purpose.     1917F,  636. 

Ordiiuuaees. 

^ia  seneral. 

Violation  of  ordinance  as  proximate  cause 
of  injury.     1917F,  621. 

Attack  on  ordinance  because  certain  alder- 
men whose  votes  were  necessary  to  its 
passage  did  not  reside  in  the  wards 
which  they  purported  to  represent. 
1917F,  536. 

L.R.A.1917P. 


—  TaUdity. 

AnnotaHons,  . 

Validity  or  effect  of  regulation  as  to 
parlcing  or  leaving  automobiles 
standing  in  street.     1917F,  a(i2. 

Bower  of  m.unieipality  as  to  gasolene 
stations  in  highway.    1917F,  1006, 

Ordinance  making  it  an  offense  to  aS' 
soclate  udth  disreputable  persons, 
1917F,  904. 

Presumption  of  validity.     1917F,  1050. 

Necessity  of  declaring  invalid  ordinance 
which  impairs  constitutional  rights. 
1917F,  1060. 

Forbidding  parking  of  automobiles  in 
streets.    1917F,  345.     . 

Authority  to  permit  erection  of  gasolene 
pump  in  street.    1917F,  1004. 

Kiglit  to  revoke  license  for  erection  of  gaso- 
lene pump  in  street.     1917F,  1004. 

Power  to  provide  that  franchise  of  telephone 
companies  to  use  streets  shall  not  be 
transferred.     1917F,  1178. 

Power  to  forbid  carrier  to  grant  exclusive 
privilege  to  baggage  company  at  sta- 
tion.    1917F,  1080. 

Contraots. 

Establishment  of  contract  by  parol  evidence. 
1917F,  493. 

Water  supply. 

Supply  of  water  by  ]private  corporations  and 
supply  by  mimicipality  to  its  inhabit- 
ants, see  Waters. 

Annotation. 

Might  of  municipal  ctfrporations  in  re^ 

spect       of       percolating       waters. 

1917F,   691. 

Right  of  municipality  to  pump  percolating 
water  from  land  owned  by  it,  for  public 
use.    1917F,  684. 

Liability  for  damages. 

From  nuisance.    1917F,  476. 

Powers  of  offloers. 

Presumption  that  officers  acted  in  accord- 
ance with  law.    1917F,  646. 


KUTUAIiITT. 

Effect  of  lack  of,  on  right  to  set  off  judg- 
ments.   1917F,  1006. 


KAVIOABLE  WATERS. 


In  general,  see  Watebs. 
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NECESSARIES. 

Annotation. 

What  constitutes  family  expenses  or 
necessaries  tcithin  statute  render ^ 
ing  toife  or  her  property  Uable 
therefor.     1917F,  S61. 

What  are  necessaries  for  which  wife  may 
be  held  liable.     1917F,  860. 


NEGUGENCE. 

In  general. 

In  use  of  automobile,  see  Automobiles. 

Of  proprietor  of  boat  livery,  see  Boat  Liv- 

EBY. 

As  to  bridges,  see  Bbidqes. 

Of  carrier,  see  Carbiers. 

As  to  elevators,  see  Elevatobs. 

Relevancy  of  evidence  as  to,  see  Evn>ENCB. 

As  to  condition  of  highway,  see  Highways. 

Of    master    or    servant,    see    Master    and 

Servant. 
As    to    proximate    cause,    see    Proximate 

Cause. 
In  operation  of  railroads,  see  Railroads. 
In  operation  of  street  railway,  see  Street 

Kailways. 

Correctness  of  instructions  as  to.     1917E, 

1043. 
Gross  negligence.     1917F,  118. 

Danseroni  premises  senerally. 

Annotation. 

Duty  as  to  maintenance  and  repair  of 
retaining  troll.     1917F,  683, 

As  to  walls.    1917F,  680. 

Injnriei  to  oliildren. 

Annotations. 

Fire   as   attractive   nuisance,      1017F, 

1036. 
Wreck  as  attractive  nuisance.     1917F, 

1031, 

Smouldering  fire  in  rubbish  dump  near  side- 
walk as  attractive  nuisance.  1917F, 
1024. 

Wreck  on  railroad  right  of  way  as  an  at- 
tractive nuisance.     1917F,  1024. 

On  hicfhway. 

In   operation   of  automobile,   see   Atttoho- 

BILES. 

Injury  from  defect  in  highway,  see  High- 
ways. 
Injury  at  railroad  crossing,  see  Railboads. 
Injury  by  street  car,  see  Street  Railways. 

Effect  of  failure  of  one  driving  at  night  to 
carry  lights  required  by  statute  for  in- 
jury by  collision  with  automobile. 
1917F,  444. 

L.R.A.1917F. 


Oontribntory  nesUsenee. 

—  in  general. 

Of  one  injured  by  automobile,  see  Automo- 
biles. 

Of  passenger,  see  Carriers. 

Of  person  injured  by  electric  wire,  see  Elec- 
tricity. 

Of  servant,  see  Master  and  Servant. 

On  railroad  track,  see  Railroads. 

On  street  car  track,  see  Street  Railways. 

Necessity  of  pleading.     1917F,  890. 
Sufficiency  of  pleading  as  to.     1917F,  890. 
Presumption   and  burden   of   proof  as   to. 

1917F,  861. 
Relevancy  of  evidence  as  to.    1917F,  610. 
Question  for  jury  as  to.     1917F,  834. 
Of  guest  at  inn.    1917F,  834. 

—  of  ehildren. 

Of  children  injured  by  railroad  trains,  see 
Railroads. 

Annotations, 

Contributory    negligence    of    children. 

1917F,  10. 
Contributory  negligence  of  children  on 

and  about  elevators,     1917 F,  19S. 
Contributory  negligence  of  children  on 

or  about  railroad  tracU,     1917F, 

123. 
Circumstances  under  which  child  cross^ 

ing  street  car  track,  is  guilty  of  neg^ 

ligence  either  as  matter  of  law  or 

fact.     1917F,  172. 

Degree  of  care  required  of  fourteen-year-old 

boy.    1917F,  7. 
Of  eight-year-old  boy  in  attempting  to  as- 
sist   in    pushing   a    car   along    track. 

1917F,  116. 
Care  to  be  exercised  by  children  in  use  of 

highway.    1917F,  1. 
Child  injured  by   street  car.     1917F,   164, 

165,  167. 
Of  infant  in  protruding  his  head  through 

opening  in  door  of  elevator  while  it  if 

in  motion.    1917F,  187. 

^  on  highiray. 

Of  infant,  see  supra. 

Of  person  injured  by  automobile,  see  Attto- 

MOBILES. 

Of  person  injured  by  defect  in  highway,  see 

Highways. 
At  railway  crossing,  see  Railroads. 
On  street  car  track,  see  Street  Railways. 

Of  driver  of  automobile  or  one  riding  with 
him.    1917F,  444. 

^impnted  negligenoe. 

Of  driver  to  passenger.     1917F,  253,  444. 

-*  injury  avoidalile  nottrithstandlng 
contributory  neglisenoe;  last 
clear  chance. 

In  case  of  person  injured  at  railroad  cross- 
ing.    1917F,  1. 

In  case  of  injurv  to  infant  at  railroad  cross- 
ing.   1917F,  118. 
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HEOOTIABI^E  INBTBJJMENTB. 

Gee  Bills  and  Notes;  Checks. 


-*-#► 


NEWIiT  DISCOVERED  EVIDENCE. 

As  ground  for  new  trial.    1917F,  1043. 


NEW  TRIAL. 

Orovnds  for. 

On  appeal,  see  Appeal  and  Errob. 

Use  of  intoxicants  by  jurors.    1917  F,  210. 
Newly  discovered  evidence.     1917F,  1043. 

Grantij&s  new  trial  of  some  issues. 

Right  to  open  divorce  decree  to  ascertain  if 
it  was  procured  by  perjured  testimony 
without  retrying  the  whole  case. 
1917F,  974. 


KOMm AI.  DAMAGES. 

For  deprivation  of  riparian  owner  of  right 
to  divert  water  and  use  it  in  such  a 
manner  that  it  becomes  polluted  and 
unfit  to  return  to  stream.    1917F,  1146. 


KON  OBSTANTE  VEREDICTO. 

Judgment  non  obstante  veredicto,  see  Judg- 
ment. 


NONRESIDENTS. 

Annotations, 

Power  to  grant  aHmony  in  a  divorce 
proceeding  case  tt^ithout  personal 
service  of  process,    101 7F,  1161. 

IHabiUty  to  pay  transfer  or^  inheritance 
tax  in  respect  of  atooh  in  a  domestic 
corporation  "belonging  to  estate  of 
nonresident,    1017F,  270. 

Personal     judgment     against  nonresident 

served  by  publication  only.  1917F,  458. 

Transfer  tax  on  property  of.  1917Fy  267, 
278. 


NOTICE. 

Im  seneral. 

Of   nonpayment   of   note,    see    Bills    aitd 

Notes. 
Of  loss  or  death  to  insurer,  see  Insttbanob. 
To  creditors  of  debtor  selling  stock  of  goods 

in  bulk,  see  Sale. 
Of  contents  of  telegram,  see  Telegraphs. 
L,R.A.1917F. 


Necessity  of,  to  constitute  due  process. 
1917F,  458,  1159. 

Sufficiency  of  service  of  notice  of  attorney's 
lien.     1917F,  1006. 

To  insurance  company,  estoppel  by.  1917  F, 
663. 

Certification  before  maturity  of  postdated 
check  as  notice  that  certification  was 
beyond  the  authority  of  the  officer  mak- 
ing it.    1917F,  1096. 

Impvted. 

Of  officer  or  agent  of  corporation  generally. 

1917F,  300,  463. 
Of  agent's  own  wrong.    1917F,  303. 


NUISANCES. 

Wliat  are. 

Place  where  intoxicating  liquors  are  kept  or 
sold  as,  see  iNxozicATiNa  Liquors. 

Power  of  legislature  to  declare  what  con- 
stitutes.   1917F,  1076. 
Pollution  of  water.     1917F,  1146. 

Remedy;  who  may  have. 

—  in  general. 

Measure  of  damages  as  to,  see  Damages. 

Annotation, 

Interference  toith  pleasurable  use  of 
stream  as  causing  special  damage 
or  peculiar  injury  which  %vill  sus' 
tain  an  action  by  a  private  indi' 
vidual  for  nuisance,     1917Ff  208, 

Power  of  legislature  as  to.     1917F,  1076. 

Liability  of  one  aiding  and  abetting  a  nui- 
sance.   1917F,  621. 

Successive  actions  for  injury  by  nuisance. 
1917F,  476. 

Special  injury  in  general.     1917F,  206. 

—  who  liable. 

Liability  of  municipality.    1917F,  475. 

-*  abatement. 

Jurisdiction  of  application  for  injunction. 

1917F,  1076. 
Destruction  of  property.    1917F,  1076. 


NUNO  PRO  TUNO. 

Entering  of  judgment  nunc  pro  tunc.  1917F, 
1. 


OBSTRUCTION. 

Of  surface  water,  see  Waters. 
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ODORS. 

Injury  to  neighboring  property  by  odors 
from  garbage  incinerator  plant.  1917F, 
476. 


OFFICERS. 

Of  bank,  see  Banks. 

As  to  civil  service,  see  Civil  Service. 

Of  corporations  generally,  see  Corporations. 

Presumption  and  burden  of  proof  as  to  acts 

of,  see  Evidence. 
Libel  of,  see  Libel  and  Slander. 
Private   action   against,   to   enforce  public 

right,  see  Parties. 

Resignation. 

Annotation. 

Right  to  repudiate  or  toithdraio  resign 
nation.     1917F,  547. 

Presumption  tliat  officers  acted  in  accord- 
ance with  law  in  accepting  resignation. 
1917F,  546. 

Filing  of  formal  resignation  to  be  accepted 
when  best  interests  of  the  service  de- 
mand it,  followed  by  voluntary  cessa- 
tion of  work  upon  subsequent  accept- 
ance of  resignation.    191 7F,  645. 

Compensation. 

Annotation, 

Bight  to  garnish  fees  or  salary  of  public 
officer  after  expiration  of  term  of 
office.    1911V,  1110. 

Garnishment  of  salary  of.    1917F,  1117. 

LiabiUties. 

Liability  to  garnishment.    1917F,  1117. 


Oil.. 

In  mines  generally,  see  Mines. 


OIXING  STREET. 

Annotation. 

Liability  for  injury  due  to.  1917F, 
712. 

Injury  to  bystander  by  skidding  of  automo- 
bile due  to  slippery  condition  of  pave- 
ment because  of  oil  placed  thereon. 
1917F,  710. 


^•» 


OPEK   SHOP. 

Annotation. 

Controversy  over  open  or  closed  shop  as 
justification  for  means  etnployed  to 
aid  strike.    1917F,  760, 

L.R.A.1917F. 


ORDER  OF  PROOF. 


On  trial.    1917F,  671. 


PARENT  AKD   OHILD. 
In  general. 

Annotation. 

Idahility  where  autontobile  4s  being 
used  by  a  child  of  the  oxcner, 
1917F,  S6S. 

Liability  of  owner  of  automobile  for  injury 
while  car  is  being  driven  by  his  son. 
1917F,  363,  380. 

Right  of  action  for  death  of  child.  1017F, 
861. 

Adoption. 

Conflict  of  laws  as  to  adoption  of  child. 

1917F,  692. 
Specific  performance  of  contract  to  adopt 

children.     1917F,  692. 
Nature  of  proceeding  to  establish  status  as 

adopted  child.    1917F,  692. 


PAROL  EVIDENCE. 

As  to  writing,  see  Evidenob. 


^•» 


PARTIAL   INTESTACY. 


See  Wills. 


Parties  plaintiif . 

Action  by  stockholder  of  corporation, 

COBPOBATTONS. 

Who  may  maintain  action  for  nuisanoe, 

NtJISANCE. 

Relator  in  mandamus  proceeding.  1917F« 
216. 

Parties  defendent. 

Labor  union  as  proper  party  defendant  to  ae- 
tion  to  enjoin  illegal  acts  by  its  mem- 
bers.   1917F,  824. 


PARTITION. 

Refusal  of  partition  where  right  thereto  is 
based  on  illegal  contract.     1917F,  464. 

Effect  of  defective  acknowledgment  of  deed. 
1917F,  666. 
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Annotation. 

Right  of  partner  to  compensation  for 
services  rendered  to  the  partner- 
ship.     1917F,  675. 

Right  of  managing  partner  to  borrow  money 
necessary  for  conduct  of  the  buBiness. 
1917F,  571. 

Right  of  managing  partner  of  mining  part- 
nership to  extend  operations  of  the  firm' 
to  land  in  proximity  to  that  preyioualy 
mined.    1917F,  571. 

Right  of  partner  to  compensation  for  his 
services.    1917 F,  571. 

Conclusiveness  of  judgment  as  to  all  mat- 
ters litigated  in  action  for  partnership 
accounting.     1917  F,  1006. 


PA88. 

In  general,  see  Cabbiebs. 


♦  •» 


PASSENGER  CABBIERS. 


See  Cabbiebs. 


PAYMENT. 

Presentation  of  negotiable  paper  for,  see 
Bills  and  Notes. 

Annotations. 

Provision  of  contract  for  payment  with- 
out deduction  for  taxes  as  ap- 
plicahle  to  income  tax.  1917F, 
20S. 

Garnishment  of  debt  after  delivery  of 
Chech  in  payment.     1017F,  396. 

GJamishment  after  delivery  of  postdated 
check  for  amount  of  the  debt.  19I7F, 
394. 


#•  » 


PENALTY. 

Recovery  under  allegation  of  damages  in 
suit  to  enjoin  destruction  of  trees,  of 
statutory  penalty  for  such  destruction. 
1917F,  385. 


PERCOIJkTING  WATERS. 


See  Waters. 
L.R.A.1917F. 


Right  to  open  divorce  decree  to  ascertain 
if  it  was  procured  by  perjured  testi- 
mony without  retrying  the  whole  case. 
1917F,  974. 


PERSONAX  INJURIES. 

By  automobile,  see  Automobiles. 

On  bridge,  see  Bbidges. 

To  passenger,  see  Cabbiebs. 

In  highway,  see  Highways. 

To  infant,  see  Infants. 

To  servant,  see  Masteb  and  Sebvant. 

On  railroad  tracks,  see  Railboads. 

On  street  railway  tracks,  see  Stbeet  Rail- 

WATS. 

In  general,  see  Negligbnob. 

Annotation. 

May  su1>stantive  law  of  state  he  invoiced 
in  an  action  for  personal  injurieSf 
not  resulting  in  death,  on  waters 
wiUiin  the  maritime  jurisdiction. 
1917 F,  e7S. 

Fraud  •  in  preventing  person  injured  by 
another's  negligence  from  bringing  an 
action  therefor.    1917F,  717. 

Punitive  damages  for.     1917F,  717. 

Evidence  of  declarations  as  to.    1917F,  896. 

Right  of,  one  having  a  judgment  against  a 
contractor  for  personal  injuries  to  take 
advantage  of  his  failure  to  file  assign- 
ment of  funds  due*  under  his  contract. 
1917F,  1123. 


PERSONAIi  JUDGMENT. 

Against  nonresident  served  by  publication 
only.    1917F,  458. 


♦•- 


PERSONAL  PROPERTY. 

Sale  of,  see  Sals. 

Annotation. 

Right  to  assess  for  the  construction  wnd 
maintenance  of  levees.  1917F, 
1003. 

» 
Assessment  of,  for  cost  of  constructing  levee, 
1917F,  999. 


^•» 


PHOTOGRAPHS. 

Admissibility  in  evidence.    1917F,  890,  1043. 
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PHYSICIANS  AND  SURGEONS. 

Annotation. 

Medical  services  as  necessaries  toithin 
statute  rendering  wife  or  her  prop- 
erty liable  therefor.     1917V,  803. 


Annotation. 

Easement  of  way  as  including  right  to 
lay  pipes.    1917F,  449. 

Right  to  use  private  way  for  access  as  in- 
cluding right  to  lay  pipes  therein. 
1917F,  446. 


^•» 


PLEAOmO. 

Joinder  of  causes  of  action,  see  AonoN  ob 

Suit, 
Reversal  for  error  as  to,  see  Appkal  and 

Erbob. 
As  evidence,  see  Evidence. 
Admissibility  of   evidence   under,   see   Evi- 

DEXCE. 

Variance  between  pleading  and  proof,  see 
Evidence. 

Relief  under  pleadings. 

Recovery  under  allegation  of  damages  in  suit 
to  enjoin  destruction  of  trees,  of  statu- 
tory penalty  .  for  such  destruction. 
1917F,  385. 

Injunction  against  imposition  of  fines  by 
labor  union  where  bill  contains  no  al- 
legations that  they  were  intended  to  be 
imposed.    1917F,  755. 

Amendments. 

As  affecting  limitation  of  actions.  1917F, 
414. 

Right  to  consider  motion  to  dissolve  injunc- 
tion granted  on  bill  subsequently  held 
insufficient  where  an  answer  has  not 
been  filed  to  the  amended  bill.  191 7  F, 
303. 

Sustaining  demurrers  to  pleas  before  amend- 
ment.   1917F,  380. 

New  causes  of  action.    1917F,  1043. 

Deolaratioa  or  oomplaint. 

Enlarging  scope  of  a  bill  by  the  prayer  for 
relief.     1917P,  755. 

Recovery  under  allegation  of  damages  in  suit 
to  enJQin  destruction  of  trees,  of  statu- 
tory penalty  for  such  destruction. 
1917F,  385. 

Necessity  of  pleading  waiver  in  action  on 
insurance  policy.    191 7 F,  663. 

Necessity  of  alleging  special  damages  in 
libel  suit.    1917F,  548. 

Sufficiency  of  allegation  of  insolvency. 
191 7F,  263. 

In  injunction  suit.    191 7F,  755. 

L.R.A.1917F. 


Pleas  and 
^in  generaL 


Annotation. 

Oamishment  proceedings  and  an  ac" 
tion  to  recover  the  debt  pending  in 
different  states  or  countries  as  suS' 
taining  plea  in  bar  or  abatement. 
1917F,  loie. 

Mode    of   raising   objections.      1917F,   935, 

1013. 
Plea  in  bar  or  in  abatement.     1917F,  1013. 

-—  what  mvst  be  pleaded. 

Necessity  of  pleading  facts  constituting 
special  or  affirmative  defense.  1917F, 
890. 

Unconstitutionality  of  law.    1917F,  802. 

Custom  or  usage.    1917F,  671. 

Contributory   negligence.     1917F,   890. 

•*  snffleieaoy* 

Annotation. 

Sufficiency  of  general  averment  of  want 
of  consideration .    191 7F,  SS 1 . 

General  averment  that  note  is  without  con- 
sideration.   1917F,  579. 
Contributory  negligence.     1917F,  390. 

Reply. 

Replication  containing  facts  which  might 
have  been  proved  under  general  allega- 
tion of  the  complaint.    1917F,  380. 

Demnrrer. 

Prejudicial  error  as  to  rulings  on.  1917F, 
380. 

Sufficiency  of  answer  in  action  on  note  set- 
ting up  want  of  consideration  as  against 
a  general  demurrer.    1917F,  579. 

Raising  defense  of  limitations  by  demurrer. 
1917F,  935. 


PIiEDOB     AND     OOUtATEBAIi     SE- 

CURITT. 

Annotation. 

Succession  or  inheritance  tax  on  in- 
terest  of  pledgeor  or  pledgee. 
1917F,  278. 

Transfer  tax  on  interest  of  nonresident  de- 
ceased pledgeor  of  stock  of  domestic  cor- 
poration.    191 7F,  273. 


POISONIKO. 

Death  of  insured  from.    1917F,  481. 


POItLUnOH. 

Of  waters,  see  Watebs. 
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PONDS. 

Annotation* 

Contributory  negligence  of  child  falling 
into,    1917F,  109, 


POSTDATED  CHECK. 

Annotation, 

Effect  of  certification  of,    1917F,  1099, 

Garnishment  after  delivery  of  postdated 
check  for  amount  of  the  debt:  1917F, 
394. 

Certification  of,  before  maturity.  1017F, 
1096. 

Power  of  president  to  bind  bank  to  pay  post- 
dated check  on  day  of  its  date.  1917F, 
1096. 


POTATOES. 

Implied  warranty  on  sale  of.    191 7F,  469. 


PRE-EXISTING  DEBT. 

As  consideration  for  assignment  of  judg- 
ment as  security  therefor.    1917F,  1006. 


PREMIUMS. 

Insurance  premiums,  see  Insubanc£ 


PRESCRIPTION. 

Prescriptive  rights  as  to  waters,  see  Watebs. 
In  general,  see  Limitation  of  Actions. 


PRESENCE. 

Of  parties  at  execution  of  will.    1917F,  866. 


Of  note  for  payment,  see  Bills  and  Notes. 


PRESIDENT. 

Of  bank,  powers  of.    1917F,  1096. 


PRESUMPTIONS. 


PRINCIPAL   AND   AGENT. 

In  sei^oi^al. 

Agents  of  bank,  see  Banks. 

Of  corporations  generally,  see  Cobpobations. 

Annotation, 

AaMgnment  or  release  of  the  right  to  a 
third    person* s    services,       1917 F, 

84:2, 

Righfc  of  bank  to  apply  on  debt  due  it  by 
agent  money  deposited  as  agent.  1917F, 
460. 

Right  of  husband  to  testify  to  transactions 
by  him  as  his  wife's  agent.    1917F,  663. 

Service  of  process  on  agent.    1917F,  890. 

Aseat's  authority. 

~ia  seaeral. 

Powers  of  agent  of  bank»  see  Banks. 
Imputing   agent's  knowledge  to  principal, 
see  Notice. 

Annotations, 

Implied  or  ostensible  authority  of  an 
agent  to  hind  his  principal  by  eov- 
enants  in  the  sale  of  real  property, 
1917F,  964:, 

Implied  or  ostensible  authority  of  agent 
for  the  sale  of  land  as  to  represent 
tation,     1917F,  962, 

Power  of  insurance  agent  to  estop  company. 
1917F,  663. 

Power  of  agent  selling  land  to  covenant  that 
no  liquor  shall  be  sold  in  any  of  the 
lots  in  the  tract.    1917F,  949. 

Power  of  agent  for  sale  of  land  to  bind 
principal  by  representation  as  to  the 
character  and  quality  of  the  land. 
1917F,  958. 

^afl^eat's  fraud  or  \rrong. 

Imputing  to  principal  agent's  knowledge  of 
his  own  wrong.     1917F,  300,  303. 


^♦» 


In  general,  see  Etidbnce. 

L.R.A.1917F. 


I 


PRINCIPAX  AND  SURETT. 
Release  or  diseharge. 

Annotation, 

Effect  upon  surety  or  indorser  of  ban1e*s 
failure  to  apply  principalis  deposit 
account  upon  note,     1917F,  266, 

Release  of  surety  by  failure  of  bank  holding 
note  payable  at  its  place  of  business  to 
apply  maker's  deposit  account  there- 
on.   1917F,  263. 

Rishts  and  remedies  of  surety. 

Annotation, 

Might  of  surety  to  indemnity  from  pHii- 
cipalf  or  contribution  from  co^ 
surety^  as  affected  by  the  fact  that 
an  action  by  the  creditor  against 
the  principal  or  cosurety  ttfould  be 
barred,     1917F,  1074, 

Contribution  from  cosurety.     1917F,  1066.  - 
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PRIVATE  ACTION. 

For  niiiBance,  see  Nuisances. 

To  enforce  public  right  generally,  see  Pab- 

TIES. 


In  libel  case,  Bee  Libel  and  Slande& 
Of  witness.    1917F,  502. 


PROBATE. 

Of  wills,  generally,  see  Wills. 


PROOES8. 

See  Wbit  and  Pbocess. 


PROFITS. 

Loss  of,  as  element  of  damages,  see  Da3c- 

AGES. 


PROHIBITION. 

AnnottUion, 

Prohibition  against  court  proceeding 
tvith  a  case  in  which  it  erroneously 
denied  a  change  of  venue,  1917F, 
911. 

Appeal  from  final  judgment  as  a  plain, 
speedy,  and  adequate  remedy  to  cor- 
rect refusal  to  change  venue.  1917F, 
905. 


PROOFS  OF  LOSS. 


See  Insurance. 


PROPERTY. 

Destruction  of,  as  a  nuisance.    1917F,  1076. 


PTOMAINE  POISONING. 

See  Blood  Poisoning. 


PROSTITUTION. 

Annotation, 

Statute  or  ordinance  tnaking  it  an  of' 
fense  to  associate  toith  disreputable 
persons,     1917P,  904, 

Transportation  of  woman  in  interstate  com- 
merce with  intent  to  make  her  one's 
mistress  but  without  hope  of  pecuniary 
gain  as  within  White  Slave  Traffic  Act. 
1917F,  602.  I  Service  of  notice  by,  see  Wmt  and  Pbocess. 

L.R.A.19nP. 


Validity  of  White  Slave  Traffic  Act  when 
construed  as  applicable  to  tran^orta- 
tion  unaccompanied  by  expectation  of 
pecuniary  gain.    1917F,  602. 

Reversible  error  in  refusal  of  instructions 
in  prosecution  under  White  Slave  Traf- 
fic Act.     1917F,  602. 

Providing  punishment  for  any  male  person 
found  associating  with,  or  in  company 
with,  any  prostitute.    1917F,  903. 


PROTEST. 

Of  note   for   nonpayment. 
Notes. 


see  Bills  and 


PROXIMATE  CAUSE. 


In   seneral. 

Groneral  rule  as  to. 


1917P,  749. 


Of  iniurj  by  ezplosien. 

Annotation, 

Unlawful  or  negligent  storage  of  ea> 
plosives  as  proxinuUe  cause  of  in- 
juries  from  explosion  caused  by 
fire.     1917F,  624. 

Negligent  storage  of  dynamite  in  building 
as  proximal  cause  of  death  of  fireman. 
1917F,  621. 

Of  injury  by  water. 

Flooding  under  right  of  eminent  domain  of 
land  sold  on  foreclosure  as  proximate 
cause  of  the  loss  of  the  land  to  the 
mortgagor,  who  was  unable  to  redeem 
it  because  he  could  not  borrow  money 
on  it  in  its  flooded  condition.  1917F, 
799. 

Of  injury  to  passenger. 

Of  injury  to  passenger  who,  to  avoid  delay, 
leaves  stalled  car  and  attempts  to  walk 
to  destination.    1917F,  853. 

Of  injvry  to  sorrant. 

Failure  of  doorman  to  fasten  door  of  freight 
house  through  which  intruder  enters 
and  shoots  a  night  watchman,  as  proxi- 
mate cause  of  the  injury.    1917F,  749. 


PUBLIOATION. 
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FUBUO  IMPBOVEMEirrS. 

la  i^eaeraL 

Power  of  common  council  to  enforce  bond  for 
maintenance  of  street  improvement  or 
to  compromise  suit  brought  for  that 
purpose.    1917F,  535. 

Asflesflments. 

Annotation, 

What  property  other  than  realty  tnay  "be 
assessed  for  the  construction  and 
maintenance    of    levees,       1917F, 

looa. 

Partial  invalidity  of  statute  as  to.  191 7F, 
099.    . 

Validity  of  agreement  by  property  owner  to 
waive  statutory  limitation  of  assess- 
ments.    1917F,  493. 

Agreement  by  taxpayer  to  secure  waivers 
from  other  taxpayers  of  the  statutory 
limit  of  street  improvement  assessments 
and  promises  to  pay  the  full  cost  of  the 
improvement.     191 7F,  493. 

Assessment  of  personal  property  for  cost  of 
levee.    1917F,  999. 


♦  ♦» 


PUBLIC  MONETS. 

Necessity  of,  and  formalities  in,  appropria- 
tion generally,  see  Afpbopkiationb. 


FUBUO  POLIOT. 

Ab  affecting  contract,  see  CoNTRAora 


PUBLIC  BIGHT. 

Who  may  bring  action  to  protect,  see  Pab- 

TIBS. 

^♦» 


PUBLIC  SEBVICE  COMMISSION. 

Annotation, 

Power  or  Commission  to  compel  pro^ 
ductlon  of  papers  and  records  for 
inspection,    1917F,  1202, 

Power  requiring  foreign  public  service  cor- 
poration to  produce  its  books  and  pa- 
pers for  inspection  by  patron  contesting 
reasonableness  of  rates.     1917F,  1195. 


PUBLIC  SEBVICE  COBFOBATIONS. 

See  also  Cabbiibs;  Gas;  Raiuk)AI>b;  Stbeet 
Railways;  Telbgbaphs;  Telephones; 
Watebs. 

L.R.A.1917F. 


Annotation, 

Bower  or  Commission  to  compel  prO" 
duction  of  papers  or  records  for  in- 
spection,    1917F,  1202. 


^♦» 


DAMAGES. 


See  Damages. 


QUALITY. 

Implied  warranty  as  to,  see  Sale. 


^♦» 


QUANTUM  MEBUIT. 

Annotation, 

Right  to  recover  on,  of  attorney  die* 
charged  without  cause  before  com- 
pleting service  or  before  expiration 
of  tim,e  for  which  he  was  employed. 
1917F,   400, 


QUASHING. 

Of  alternative  writ  of  mandamus. 
776. 


1917F, 


QUESTION  FOB  JUBT. 


See  ItoAL. 


BAILBOADS, 

In  seneraL 

Injury  to  employees,  see  Masteb  and  Sebv- 

ANT. 

Annotations, 

Contributory  negligence  of  child  in- 
jured  on  or  about  railroad,  1917F, 
111, 

Wreck  as  an  attractive  nuisance, 
1917F,  1981, 

Breach  of  agreement  by  vendor  to  construct 
a  railroad  line  through  or  near  the  land 
conveyed.     1917F,  744. 

Statute  making  one  who  purchases  or  re- 
ceives iron,  brass  or  other  material  be- 
longing to  railroad  company,  without 
written 'Consent  of  the  company,  guilty 
of  a  misdemeanor.    1917F,  706. 

Liability  for  injury  to  child  iff  smoldering 
fire  maintained  in  rubbish  dump. 
1917F,  3033. 
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Wreck  on  railroad  right  of  way  as  an  at- 
tractive nuisance.     1917F,  1024. 

Crossings  generally. 

Annotation, 

ContribtUory    negligence    of    child    <n- 

iured       on       defective       eroasing, 

1917F,  153. 

Highway  crossings.     1917  F,  485. 

Aooidents  At  erossings. 

Speed  at  crossing,  see  infra.  t 

Duty  of  company  to  comply  with  common 
law  requirements  for  safety  of  persons. 
1917F,  1. 

Speed. 

Annotation, 

Bight  to  limit  epeed  of  interstate  or 
mail  train,  1917F,  1187, 

State  regulation  of  speed  of  trains  on  ap- 
proaching crossing  as  interference  Dfith 
interstate  commerce.     1917F,  1184. 

Mere  fact  of  excessive  speed  as  conclusive 
evidence  of  negligence.    1917F,  118. 

Contriliatory  negligenoe* 

—  at  crossings. 

Injury  to  infants,  see  infra. 

Application  of  doctrine  of  last  clear  chance. 
1917F,  1. 

^injuries  to  minors. 

Annotation, 

Contributory  negligence  of  children  on 
or  about  railroad  trades,  1917F, 
123, 

Right  to  bar  action  by  child  injured  at  cross- 
ing on  ground  of  contributory  negli- 
gence.   1917F,  1. 

Effect  of  passing  of  passenger  train  which 
diverted  attention  of  boy  from  train  on 
parallel  track,  on  his  contributory 
negligence.     1917F,  118. 

What  constitutes  gross  negligence  of  engi- 
neer permitting  recovery  for  death  of 
boy,  notwithstanding  his  contributorv 
negligence.     1917F,  118. 


BATES. 

Of  carrier,  see  Casriess. 

Compelling  production  of  books  and  papers 
of  public  service  corporation  in  proceed- 
ing to  determine  reasonableness  of  rates 
exacted.    1917F,  1195. 


♦  •» 


RATIFICATION. 

By  bank,  of  act  of  officer.     I917F,  303. 
L.R.A.1917F. 


REAL  PROPERTY. 

Specific  performance  of  contracts  for,  see 

Specific  Pekpormance. 
Sale  of,  see  Vbndob  and  Pubchaseb. 
Gift  of,  by  will,  see  Wills. 

Annotatiim. 

Purchase  or  improvement  of,  as  a  fam- 
ily  expense  or  necessary  within, 
statute  rendering  wife  or  her  prop- 
erty  liable  therefor,     1917F,  862, 


REBATES. 

By  carriers,  see  Gabbiebs. 


RECEIVERS. 

Annotation, 

Right  of  stockholder  to  sue  for  appoint^ 
ment  of  receiver  on  account  of 
transactions  occurring  prior  to  his 
acquisition  of  stock,     1917F,  704, 

Right  of  one  who  buys  stock  in  corporation 
for  sole  purpose  of  bringing  suit  for 
appointment  of  receiver  to  maintain  ac- 
tion to  demand  such  appointment. 
1917F,  700. 


RECEIVING  STOLEN  PROPERTY. 

Annotation, 

Constitutionality  of  statute  making  the 
receiving  of  certain  Icinds  of  prop" 
erty  a  cHm^inal  offense,  1917Ff 
709. 

Statute  making  one  who  purchases  or  re- 
ceives iron,  brass  or  other  material  be- 
longing to  railroad  company,  without 
written  consent  of  the  company,  guilty 
of  a  misdemeanor.     1917F,  706. 


RECORDS  ANB  RECORDING  I.AWS. 

Records  as  evidence  generally,  see  Evidbnob. 

Annotatitm, 

Who  nuty  take  advantage  of  failure  to 
file  assignment  of  a  building  con^ 
tract  or  of  the  m^oney  due  there^ 
under,    1917F,  1127, 

Effect  of  failure  to  record  as  against  ored- 
itors  and  subsequent  purchasers.  1917F, 
1123. 


From  mortgage  foreclosure,  see  Mobtqaob. 
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BE-ENTBT. 

By  landlord,  see  Landlord  and  Tenant. 


ItEFEBEKOE. 

Review  on  appeal  of  rulingB  on  exceptions 
to  a  master's  report  nA  appealed  from. 
1917F,  755, 


REFOBMATIOlf* 

Of  insurance  policy,  see  Insurance. 


BEHEABIVG. 

Of  judgment  or  decree,  see  Judgment. 


BEI^TION. 

Of  parties  to  commercial  paper,  parol  evi- 
dence as  to.    1917F,  1065. 


REIiATOR. 

In  mandamus  proceeding.    19nr,  215, 


BEliEASE. 

Of  surety,  see  Principal  and  Surett. 
Of  one  subscribing  to  fund  for  charitable 
object,  see  Subscriptions. 

Annoteitian. 

Of  the  right  to  a  third  person* s  serv- 
ices,     1917F,  8^2. 


BEItlOIOUS    SOCIETIES. 

Annotatifyn, 

What  words  uttered  oonoeming  clergy^ 
men  are  actionable  per  se,  1917F, 
6&1. 

Publishing  fact  that  charges  against  a  min- 
ister were  read  and  by  unanimous  vote 
sustained  by  a  church  conference  and 
that  the  church  had  withdrawn  fellow- 
ship from  him.    1917F,  548. 


^n* 


Election  of,  see  Election  of  Remedies. 
For  fraud,  see  Fraud  and  Deceit. 
For  nuisance,  see  Nuisances. 
L.R.A.19nF. 


Annotation, 

Right  of  action  for  fraud  or  deceit 
causing  loss  of  remedy,  1917F, 
712, 


BEBfEDT  AT  ULTXT. 

Effect  of,  on  equity  jurisdiction.  191 7F, 
744. 

Sufficiency  of  remedy  at  law  to  prevent  is- 
sue of  writ  of  prohibition.    1917 F,  905. 


BENT. 

In  general,  see  Landlord  and  Tenant. 

Annotation, 

As  a  family  expense  or  necessary  with- 
in statute  rendering  wife  or  her 
property  liable  therefor,  1917Ff 
862. 

Wife's  liability  for  rent  of  family  home. 
191 7F,  860. 


BEPAIBS. 

Annotation, 

Effect  of  malHng  repairs  to  impose  on 
landlord  implied  duty  to  "keep  the 
leased  premises  in  repair,  1917Ff 
998, 

Landlord's  duty  as  to.    1917F,  997, 


In  general,  see  Pleading. 


BESEBVOIBS. 

Annotation, 

Contributory  negligence  of  child  falling 
into,     1917F,  199, 


^♦» 


BES   GEST.S:. 


See  Evidence. 


BESIGNATIOK. 

From  oiRee,  see  Officers. 


BETAINUf O  WAIiZ.. 


/y 


79 


See  Walls. 
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RETURN. 

Of  prooesfly  see  Wbit  and  Process. 


BEVOCATXOK. 


Of  will,  lee  Wilus. 


RIPARIAN  OWNERS. 


In  general,  see  Watebs. 


ROADBED. 

Master's  duty  to  servant  as  to  condition  of. 
1917D,  969;  1917F,  802. 


Insurance  against,  see  Insubanck. 


ROTAI.TIES. 

Division  between  several  lessors  of  royalties 
accruing  under  oil  and  gas  lease.  1917 F, 
566. 


Annotation, 

Implied  tDorrantp  of  fitnesa  upon  sal« 
of  food.     1917Ff  470. 

Implied  warranty  as  to  quality  of  potatoes. 
1917F,  469. 

Riffhts  AHd  remedies  of  parties. 


Annotation, 

Must  aeller  or  Intyer  hear  loss  from 
failure  to  contract  uHth  carrier  far 
full  liahility.     1917F,  SOI. 

Who  must  bear  loss  of  goods  in  transit 
where  seller  fails  to  contract  with  car- 
rier for  full  liability.     191 7F,  559. 

Right  to  enforce  against  trustee  in  bank- 
ruptcy of  seller,  contract  obligation  to 
replace  broken  parts  of  articles  sold. 
1917F,  654. 


SCAFFOLDS. 

Master's  dutv  as  to.    1917F,  497,  500. 


#•» 


RUNNING  AT  I«ARGB. 

Killing   unlicensed   do^   running   at    large. 
19nF,  434. 


SALARY. 

Of  corporate  officers,  see  Corporations. 
Of  public  officers,  see  Officers. 


Of  corporate  stock,  see  Cobforations. 
Of  game  birds,  see  Game  and  Game  Laws. 
1 'Unlawful  sale  of  intoxicating  liquors,  see 
Intoxicating  Liquors. 

Bulk  sales. 

Annotation. 

Notice  to  creditors  under  Bulk  Sales 
Ixnc,     1917F,  230. 

l''flFeet  of  fact  that  one  purchasing  goods  in 
bulk  learned  before  completing  purchase 
tliat  seller  had  not  furnished  him  with 
fomplete  list  of  creditors.     191 7F,  226. 

L.R.A.1917F. 


SEAMEN. 

Annotation, 

May  substantive  law  of  state  he  invoked 
in  an  action  for  personal  injuries 
to  seatnen,  not  resulting  in  death, 
on  waters  within  the  maritime  /tir- 
isdiction,    1917F,  678, 

Jurisdiction  of  common-law  courts  of  state 
of  suit  in  personam  against  shipowner 
for  injury  to  seamen.    191 7F,  671. 

Extent  of  relief  which  may  be  granted  in 
suit  in  common-law  state  court  for  in- 
jury to  seamen.     1917F,  671. 

Question  for  jury  in  action  for  injury  to. 
1917F,  671. 

Liability  of  shipowner  for  injury  to  seaman 
by  negligence  of  boatswain.    1917F,  671. 


-•-»' 


SEARCH  AND  SEIZURE. 

Requiring  public  service  corporation  to  pro- 
duce its  books  and  papers  in  proceeding 
to  determine  reasonableness  of  rates 
charged  by  it.    1917F,  1195. 


^•» 


SECONDHAND  DEALERS. 

Annotation. 

Constitutionality  of  statute  making  the 
receiving  of  certain  kinds  of  f»rop- 
erty  a  criminal  offensm,  1917Ff 
709. 


COMBINED  IKDEX  TO  KOTES  AND  OASES. 
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Statute  making  one  who  purchases  or  re- 
ceives iron,  brass,  or  other  material  be- 
longing to  railroad  company,  without 
written  eonw»nt  of  the  company,  guilty 
of  a  misdemeanor.     1917F,  706. 


SEOVRITIBS. 

Annotation, 

ConMtitutionalUif    of    Blue    Shy    Ltnw, 
1917F,  524. 

Constitutionality  of  Blue  Sky  Laws.    1917F, 
514. 


sEur-OBnciHATioir. 


By  aocuMd.    1917F,  502. 


SERVICE. 

Of  process,  see  Wbit  and  Pbociss. 


SERVICES. 

Annotations. 

Imprisonment  of  one  of  the  parties  to  a 
owUraot  for  eervices  as  affecting 
rights  and  obligations  thereunder. 

1017F,  ess. 

Assiffnment  or  release  of  the  right  to  a 
third  persen*s  servioes.  XBXJF, 
S42. 

. 
Implied  contract  to  pay  for.    191 7F,  671. 


SET-OFF  AK]>  COUMTERCLAIM. 

Of  amd  ABaiaat  Jvdsineiftts* 

Annotation. 

Set'Off  against  judgment  in  hands  of 
assignee.     lOtlV,  lOlO. 

Effect  of  assignment  on.    1917F,  1006. 
Right  to  set  off  judgments  where  there  are 

contravening    equities    and    a   lack    of 

mutuality.     1917F,  1006. 


SHAFTS. 

Annotation. 

Contributory    negligence    of    children 
falling  into.    1917F,  105. 


SHIPPIKG. 

As  to  neaman,  see  Seamen. 
L.R.A.1017F. 


SIUINCfi. 

Presumption  from,  see  £viDS!fCi& 


SITUS. 

Of  property  for  taxation,  see  Taxbs. 


SKIDDING. 

Injury  to  bystander  by  akidding  of  automo* 
lule  due  to  slippery  condition  of  pave- 
ment because  of  oil  placed  thereon. 
1917F,  710. 


SLAiniER. 

See  Libel  and  Slandee. 


SI^EEPINO  AND  PARLOR  CARS. 

Annotation. 

Duty  to  protect  passengers  on,  from  as- 
sault.     1917F,  SSS. 

Liabilitv  of  sleeping  car  company  for  as- 
sault on  passenger.     1917F,  885. 


^•» 


SPECIAL  DAMAGES. 

Necessity  of  alleging,  in  libel  suit     1917F, 
548. 


SPECIFIC  PERFORHANCE. 

In  veneraL 

Discretion  as  to.    1917F,  594. 
Ck>ntract  for  adoption  of  child.    1917F, 

CeiitMUSts  for  real  property. 

Annotation. 

Bight  of  vendee  to  specifte  performance 
with  abatement  from,  purchase 
price  where  vendor  is  unable^  to 
convey  a  good  and  unencufnbered 
title.     1917F,  597. 

Discretion  as  to.    1917F,  604. 

Improvements  as  independent  ground  for. 
191 7F,  594. 

Right  of  vendee  to  specific  performance  with 
abatement  from  purchase  price  because 
wife  of  vendee  did  not  join  in  deed  as 
required  by  law.     1917F,  594. 
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aPDED. 

Of  railroad  trains,  see  Bailboads. 

Of  automobile  on  dark  night.    1017F,  610. 


^•» 


STATE. 

Mandamus  to  officers  of,  see  Mandamus. 

Pirrht  of,  to  appeal  in  criminal  case.    1917F, 
085. 


8TOBE. 

Annotation. 

Validity  of  public  restriction  aa  to  loet^ 
tUm  of.    1917F,  1060. 


-•-♦• 


STATE     SUPERINTENDENT     OF 
BANKING. 

Delegation  of  power  to.    191 7  F,  514. 


STATUS. 

Conflict  of   laws   as   to,   see   Confijct  of 
Laws. 


STRSBT  RAnWATS. 

Annot€ttions, 

lAabUity  for  injury  due  to  oiUng  troche* 

191 7F,  712. 
Contributory      negligence      of      chiltt. 

1917F,  119,  172. 

Rights  in,  and  use  q|«  streets  and  highways 

1917F,  485. 
Contribu}»iry  n^Ugence  of  isfants.    191 7F, 

164,  165,  167. 


STATUTE   OF   FRAUDS. 


See  Contbacts. 


-•-•- 


STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 


STRICT  CONSTRUCTION. 

Of  statute,  see  Statutes. 


♦  •» 


STATUTES. 

Validity  generally. 

Who  may  question  validity.     1917F,  514. 
Partial  invalidity.     1917P,  990. 

Entitling  expression  of  svbjeot. 

Statute  exempting  proceeds  of  life  insurance 
from  liabilitv  for  debt.    1917F,  1137. 

Constmotion. 

Effect  of  name  given  to  statute  by  way  of 
designation  in  the  report  of  the  com- 
mittee accompanying  introduction  of 
bill.     1917F,  502. 

Strict  constnictien  of  statute  imposing  in- 
heritance tax.     1917F,  436. 


#•» 


STIPULATION. 

In  telegrams,  see  Texjboraphs. 


STOLEN  PROPERTY. 


STRl&ES. 

Annotations. 

Controversy  over  '^open**  or  "closed" 
shop  as  justification  for  means  em- 
ployed  to  aid  a  strilce.    1917Fy  70O. 

Liability  of  master  for  intentional  Icill- 
ing  or  injury  of  a  sei*vant  Ity 
strikers.     1917 F,  753. 

Injunction  against.    191 7 F,  756. 


♦  »» 


SUBSCRIPTION. 

Effect  on  liability  on  subscription  to  fund 
of  specified  total  of  increase  of  such 
total  to  larger  amount.    1917F,  1132. 

Estoppel  of  snfa«criber  to  seek  release  from 
subscription  on  ground  that  plans  have 
been  changed.    1917F,  1182. 


SUBTERBANEAN  WATEB. 


See  Waters. 


^»» 


SUCCESSION  TAX. 


See  Taxes. 


^»» 


SUCTION. 


Annotation. 


Of  guest  at  inn,  see  Innkeepers.  |  Contribtitory    negligence    of   child   be- 

Heceiving  of,  see  Keceivi2^g  Stolen  Prop-  i         side  track  drawn  under  train  by 

ERTY.  '          suction.     1917F,  ISO. 

L.R.A.1017F. 


COMBINED  INDEX  TO  NOTES  AND  OASES. 
In  general,  lee  Principal  and  StntBTt 


SURFAOE  WATEB8, 

See  Waters. 


Of  insurance  policy,  see  Insuranc& 

4  >» 


Wli*t  tftkalile. 

Taxation  of  interest  of  grantee  under  con- 
veyance of  oil  and  gas.    19l7Fy  989. 

Exemptions. 

Admissibility  of  evidence  to  show  charitable 
nature  of  corporations.     1917F,  741. 

EfTect  of  fact  that  charitable  hospital  re- 
ceives pay  from  some  patients.  191 7F, 
741. 

Wbere   taxable;   sitna. 

Annotation, 

SUua  of  tniU  site  or  water  power  for 
purpoees  of  taxation.    J917F,  691, 

Of  water  power.     191 7F,  686. 

Aisesssieiit. 

Lowering  valuation  for  taxation  in  one 
township  of  mill  site  because  site  is 
flooded  by  a  dam  located  in  another 
township.    1917F,  585. 


sale. 


Annotation, 

Rurchase  of  hoinestead  hy  widow  under 
foreclosure    of    tax    lien,      1917F, 

4kaa, 

Sveoesaion  tax. 

-*in  general. 

Who  must  pay  inharltance  tax  under  terms 
of  contract  selling  heirs'  interest. 
1917F,  821. 

Inheritance  tax  as  one  imposed  upon  the 
decedent's  estate  and  not  on  the  interest 
of  the  heirs.    1917F.  821. 

Strict  construction  of  statute  imposing  in- 
heritance tax.    1917F,  436. 


"—  persona,    property,     transfers, 
Interest  svbjeot  to  tax. 


Annotations, 

Liahility  to  pay  transfer  or  inheritance 
tax  in  respect  of  stock  in  a  domestic 
corporation  "belonging  to  estate  of 
nonresident,     191*7^,  270, 

L.R.A.1917F. 
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Succession  or  inheritance  tax  on  inter- 
est of  ptedgeor  to  pledgee,  1917V j 
978. 


On.  personal  property  to  which  widow  is  oi- 

titled  by  law.    1917F,  436. 
On  dower  interest  of  widow  who  renounces 

will.    1917F,  436. 
Allowance  made  to  widow  for  support  of 

herself  and  family.     101 7F,  436. 
Tax    on    interest    of    nonresident    deceased 

pledgeor  of  stock.    1917F,  273. 
Nonresident  decedent.     1917F,  267,  273. 
Property  out  of  state.    1917F,  267. 

Ineome  tttx. 

—  In  seneraL 

Annotations, 

Income  tax  on  dividends  declared  after 
hut  paid  from,  earnings  Jtoffrued  he* 
fore  act  went  into  effect,  19 17 Ft 
S14, 

Provision  of  contract  for  payment  with' 
out  deduction  for  taxes  as  appli- 
cable to  incotne  tax.     1917Ff  206, 

Right  of  corporation  to  deduct  Federal  in- 
come tax  from  bonds  containing  pro- 
vision against  deduction  of  any  tax 
which  the  corporation  may  be  required 
to  pay.     1917F,  203. 

Taxing  as  income  stock  and  cash  dividendB 
declared  and  paid  after  income  tax  law 
goes  into  effect  out  of  profits  earned  be- 
fore that  time.    1917F,  806. 

Taxing  as  income  gaijis  derived  by  stock- 
holder from  sale  of  right  to  subst^ribe 
for  new  issue  of  stock.     1917  F,  806. 

Income  tax  on  profits  of  sales.    1917F,  806. 

—  equality;  uniformity. 

Taxing  income  from  purchase  and  sale  of 
corporate  stock  at  different  rate  from 
income  derived  from  dividends  on  such 
stock.     1917F,  806. 


In  seneral. 

Liability  of  telegraph  company  for  injury 
to  pedestrian  by  its  messenger  who,  hav- 
ing snatched  a  paper  from  a  newsboy, 
in  attempting  to  escape  rows  heedlessly 
against  the  person  injured.    1917F,  480. 

Messages. 
—  In  g^eikeraL 

Annotation. 

Contract  for  telegrams  not  ufritten  on 
company's  blank,     1917Ff  S4^, 

Presumption  that  no  discriminatory  service 
is  intended  where  telegraph  message  is 
received  for  transmission  by  telephone. 
1917F,  844. 
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—  mistake  In  telesram.  , 

Transmitting  acceptance  of  an  offer  to  sell 
10,000  bushels  of  grain  as  one  for  an 
acceptance  of  6,000.     1917F,  844. 

Considering  telegraphic  message  received  by 
telephone  as  if  it  were  written  on  the 
ordinary  blank  of  the  company  in  deter- 
mining liability  for  error  in  transmis- 
sion.   1917F,  844. 

—  notice  of  oontents. 

Telegram  partly  in  code  but  bearing  enough 
£nglish  to ,  show  that  it  is  a  business 
message.    1917F,  844. 

—  stipulations  and  oonditions. 

Right  of  intrastate  company  to  limit  lia- 
bility.   1917F,  844. 

Reasonableness  of  limitation  of  liability. 
1917F,  844. 


TEI£PHOM£S. 

Annotation, 

Telegradn8  giveti  by  telephone,    1917F^ 
849, 

Receipt  by  telephone  of  telegraphic  message. 

1917F,  844. 
Forfeiture  of  franchise  to  operate  automatic 

system  by  installation  of  a  different  sys* 

tern.    1917F,  1178. 
Transfer  of  franchise  to  use  streets.    1917F, 

1178. 


TERMINATION. 

Of  contract  generally,  see  Contbaots. 
Of  trusts,  see  Trusts. 


Of  property  of  guest  at  inn,  see  Innkeepers. 
Insurance  against,  see  Insuranob. 


4»» 


THREATS. 


As  duress.    1917F,  579. 


For  taking  exceptions,  see  AppeaIi  and  Eb< 

BOB. 

Of  entering  judgment.    1917F,  1. 


TITI.E. 

Effect  of  doubt  as  to,  on  specific  perform- 
ance, sec  Specific  PEKFOBirANCE. 
L.R.A.1917F. 


TOBA0006 

A  nnotoUon, 

As  a  family  expenne  or  necessary  within 
statute  rendering  wife  or  her  prop^ 
erty  liahle  therefor.     1917F,  SOS, 


TOLI.8  ANB  TOIX  ROADS. 

Payment  of  toll  for  use  of  canal.     1917F, 
776. 


-•-♦• 


TORTS. 

In  general,  see  Negligence. 
Liability  for  killing  or  injuring  dogs, 
Aniuals. 


TRACK. 

Master's  duty  to  servant  as  to  condition  of. 
1917D,  959 ;  1917F,  802. 


♦*- 


TRADE. 

Validity  of  agreement  in  restraint  oiy 
Contbaots. 


♦  •» 


TRANSFER  COMPANT. 

Authority  of  driver  of  moving  van  to  invite 
owner  of  goods  to  ride  on  van.  1917F, 
422. 


#•» 


TRANSFER  TAX. 


See  Taxes. 


TRAVELERS*  CHEOXS. 

Annotation, 

Who  must  hear  loss  of  payments  on 
forgery  of  travelers*  cheeks, 
1917F,  558. 

Payment  of  traveler's  checks  on  forged  sig- 
nature.   1917F,  554. 


TREES. 

In  street,  rights  as  to,  see  ITighwats. 
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Amendment  of  declaration  as  a  departure 
from  original  cause  of  action.  1917F, 
1043. 


TBIAI.. 

Reeeptlon  of  eTldeaee. 

Order  of  proof.     1917F,  571. 

Statementa  and  argmnents  of  oounaol. 

Prejudicial  error  In,  see  Appeal  and  Ebrob. 

Right  to  bring  misconduct  of  prosecutor  in 
his  address  to  the  Jury,  before  the  ap- 
pellate court  by  affidavit.     1917F,  646. 

Remarks  of  eonrt. 

Charge  by  court  that  juiy  may  take  into 
consideration  in  reaching  a  verdict  fail- 
ure of  accused  who  takes  the  witness 
stand  to  explain  incriminating  circum- 
ffcances  and  events.    1017  F,  602. 

Questiosu  for  Jury. 

AnnotiUion* 

Contributory  negligence  of  child  crosS' 

ing  car  track  as  matter  of  law  or 

fact.     1917  V,  172, 

Intoxicating   character   of    liquor.      191 7F4 

238 
Credibility  of  witness.    1917F,  1107. 
Safetv  of  appliances  furnished  by  master. 

1917  F,  671. 
As  to  excessive  speed  of  automobiles.  191 7F, 

610. 
Contributory  negligence   of    guest   at   inn. 

1917F,  834. 

IMreotioa  of  Terdioi. 

Waiver  of  error  as  to.    1917F,  1107. 

laatntetlosu. 

«— in  K^aeral. 

Necessity  for  exception.     1917F,  1107. 
Prejudicial  error  in  refusing  instructions. 
193  7F,  602. 

»  oorrootBo—  of. 

Construing  instructions  as  a  whole  on  ap- 
peal.   1917F,  1107. 

Instruction  that  jury  aiake  use  of  their 
general  knowledge.    1917F,  610. 

As  to  care  of  person  in  possession  or  con- 
trol of  explosive.    1917F,  1043. 

At  to  n^ligence  in  driving  automobile  at 
excessive  speed.     1917F,  610. 

Tordiot. 

Prejudicial  error  as  to,  see  Appeal  and  Eb- 

BOB. 


TBUVXHE  JmOCESfl. 


See  GABZfiBBnfBiTT. 


TBtrSTS. 


1m  soaoral. 


TROVEB. 

Sale  by  commission  broker  of  wheat  belong- 
ing to  another  person  under  mistaken 
belief  that  it  has  been  consigned  to  him 
for  sale.     1917F,  440. 

L.R.A.1917F. 


Annotation, 

In  proceeds  of  collection  n%ade  ^y  battle 
teheii  insolvent.     1917Ff  008, 

Corporate  officers  as  trustees  of  corporation 
and  stockholders.    1917F,  817. 

TaUditr. 

Descent  of  property  to  heirs  at  law  where 

deviM  in  trust  is  invalid  because  of  in- 
definiteness.    1917F,  660. 

Torminatioii. 

Terminlition  of  express  trust  by  decree  of 
court.     1917F,  736. 


tijrntabi.es. 

Annotation, 

ContvilnUory    negligence    of    child    <n« 
jured  of4.     1917Ff  111, 


Sufficiency  of  holographic  will  written  on 
typewriter.    1917F,  391. 


UNDERGROTTKB    WATER. 


See  Waters. 


-0-^ 


Libel  by  mailing  by  a  business  rival  to  per- 
son whose  wife  is  critically  ill,  of  under- 
taker's card.    1917F,  1088. 


USURY. 

Annotation, 

Payment  of  honus  by  stranger,  1917Ff 
928. 

Payment  of  bonus  by  third  person  as  in- 
ducement for  loan.    1917F,  916. 

Presumption  and  burden  of  proof,  as  to. 
1917F,  916. 

Note  taken  after  maturity  as  subject  to  de- 
fense of  usurv.    1917F,  916. 
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VALVATIOV. 

Of  property  for  taxation,  see    Taxes. 


TABXAMCE. 

Between  pleading  and  proof,  see  £yiDKnG£. 


VfNBOR  Ain>  PURCHASER. 

Specific  performance  of  contract  of  sale,  see 
Specifio  Pebformangk. 

AnnotatiOfUi, 

Implied  or  ostensible  authotHty  of  ageni 
to  hind  his  principal  by  covenants 
in  the  sale  of  real  property, 
1917F,  934L. 

Implied  or  ostensible  authority  of  agent 
for  the  sale  of  land  as  to  represen- 
tations.    1917JF,  962. 

Authority  of  agent  selling  land  as  to  cove- 
nants.    1917F,  941). 

Liability  of  vendor  of  lots  in  town  laid  out 
by  him  for  breach  of  representation 
that  no  liquor  \rould  ever  be  sold  in  the 
town.     1917F,  949. 

Power  of  agent  for  sale  of  land  to  bind 
principal  by  representation  as  to  the 
character  and  quality  of  the  land. 
1917F,  958. 


VENUE. 

In  general. 

Action  to  compel  surrender  for  cancelation 
of  note  and  mortgage  securing  it. 
1917P,  9TJ5. 

Cliaiise. 

Annotation, 

MandamMs  to  compel  change  of  venue. 
1917F,  914. 

Mandamus  to  compel  grant  of  application 
for.    191 7F,  912. 

Appeal  from  the  final  judgment  as  a  plain, 
speedy,  and  adequate  remedy  to  correct 
refusal  to  ehange  venue.     1917F,  905. 


VIEW, 

Annotation. 

View   outside   the   territorial  jurisdic^ 
tion.     191 7F,  9S4. 

Definition  of.    191 7F,  974. 

Ri^ht  of  judge  sitting  as  a  jury  to  take  a 

view  of  the  locus  in  quo  without  statu* 

tory  authority.     191 7F,  974. 
Permitting  view  of  locus  in  quo  in  another 

state.     1917F,  974. 
L.R.A.1917P. 


Waiver  of  making  experiments  at  view  by 
failure  to  object  until  the  decree  is  en- 
tered.    1917P,  974. 


VIOLATION  OF  I^UfT. 

Annotation. 

Ldability  of  ow^ner  of  automobile  who 
intrusts  car  to  another  in  violation 
of  statute  for  injuries  inflicted 
while  the  latter  is  operating  the  car 
for  his  own  purpose.     1917F,  884. 

As  proximate  cause  of  injury.    1917F,  621. 


#•» 


WAIVER. 

Of  one   remedy   by   pursuing  another,   see 

Election  of  Remedies. 
By  insurance  company,  see  Insitranck. 

Of  statutory  limitation  of  public  improve- 
ment assessments.     1917F,  493. 


WALLS. 

Annotation. 

Duty  as  fo  maintenance  and  repair  of 
retaining  waU.     1917F,  0Sa. 

Negligence  as  to.    1917F,  680. 

Injunction  to  compel  one  to  repair  retain- 
ing wall  to  prevent  its  falling  onto  ad* 
joining  property.     1917F,  680. 


♦^ 


WARRANTT. 


On  sale,  see  Sale. 


■#•» 


W^ATER  POWER. 

Annotation. 

Situs  of  mill  site  or  ujater  power  for 
purposes  of  taxdtion.    1917F,  S9i> 

Situs  of,  for  taxation.    191 7F,  585. 


#»» 


WATERS. 

As  to  canals  generally,  see  Caitals. 
As  to  levees,  see  Levees. 
Negligence  as  to  ponds,  see  Ponds. 
Proximate  cause  of  injury  by,  see  Pboxx* 
MATE  Cause. 

Wbat  are  pnblio  or  navisable. 

Canal    as    a    navigable    public    highway. 
1917F,  776. 
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Riparian 


gaa^rlilly. 


.-innota^lon. 

Interference  ««<lh  |»lea8uraMe  tMe  of 
stream  as  causing  special  dttmage 
or  peculiar  injury  which  will  suS' 
tain  am  action  by  a  private  indi*' 
vidual  for  nuisance.     1917 W^  20S. 

Right  of  riparian  ow^^  to  maintain  action 
because  stream  ]ia8  been  made  lesa 
pleasant  for  boatings  filing  tfnd  bath' 
ing.    1917F,  206. 

PoUntion* 

Right  of  riparian  owxier  to  divert  water 
from  stream  and  make  such  use  of  it 
that  it  becomes  polluted  and  impairs 
the  quality  of  the  other  water  of  the 
stream  on  being  returned  to  it.  1917  F^ 
1146. 

Surface  wilters. 

Right  to  drain  generally.    1017F,  942. 
Obstructing  flow  of;  throwing  back.    1917Fj 

942. 
Prescriptive  right  to  cast  surface  water  onto 

adjoining  property.     1917F,  942. 

Subterranean  watei^s. 

Annotation. 

Bight  of  municipal  corporation  in  re- 
spect  of  percolating  waters. '  1917^, 
091. 

Right  of  municipality  to  pump  percolating 
water  from  land  owned  by  it  for  public 
use.    1917F,  684. 

AdTeme  nse;  prescription. 

Prescriptive  right  to  cast  surface  water 
onto  adjoining  property.    191 7F,  942. 

Pnblio  water  supply. 

Annotation. 

Right  of  municipal  corporations  in  re- 
spect of  percolating  waters.  1917F, 
€91. 

Use  of  subterranean  water  for  public  pur- 
pose.    1917F,  684. 


WAY. 

Annotation. 

Easement  of  way  as  including  right  to 
lay  pipes.     1917F,  ^49. 


'WEABIHO  APPAREL. 

Anotation. 

As  a  family  expense  or  necessary  uHthin 
statute  rendering  wife  or  her  prop^ 
erty  liable  therefor.     1917V ^  S02. 

L  R.A.1917F. 


WHITE  SULVIEHY. 


See  Pbostitdtiow. 


WIDOW. 

Inheritance  tax  on  interest  of,  in  husband's 
property.    1917F,  436. 


WILLS. 
Ezeention;  attestation. 

Annotation. 

Necessity  that  attesting  witnesses  he 
present  at  the  satne  time.  1917F, 
872. 

Necessity  that  witnesses  be  present  at  the 
same  time  to  attest  a  will.    1917F,  866. 

ReToeation. 

By  subsequent  will.    1917F,  234. 

Probate. 

Necessity  of  revocation  of  order  admitting 
will  to  probate  upon  discovering  a  for- 
mer will,  a  portion  of  which  is  not  re- 
voked by  the  later  will.    1917F,  234. 

Holograpliic  nrill. 

Annotation. 

Violation  of  requiretnent  that  holo^ 
graphic  will  shall  he  written  hy 
testator.     1917V f  398. 

Sufficiency  of  holographic  will  written  on 
typewriter.     1917F,  391. 

Devise  and  legaey  generally. 

Change  bv  will  of  beneficiary  of  insurance. 
1917F,  398. 

Partial  intestacy. 

Descent  of  property  to  heirs  at  law  where 
devise  in  trust  is  invalid.     1917F,  660. 


WITHDRAWAL. 

Annotation. 

Right  to  repudiate  or  withdraw  resig- 
nation.     1917F,  547. 


^•» 


WITNESSES. 

Of  will  generally,  see  Wills. 
Conipetenoy. 

Annotation. 

Crimes  which  disqualify  one  as  a  ujit' 
ness.    1917F,  S9S. 
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Competency  of  person  convicted  of  crime. 
1917F,  896. 

Competency  of  divorced  wife  to  testify  in 
action  by  her  former  liu^band  for  aliena- 
tion of  her  affections.    1917F,  935. 

Bight  of  husband  insuring  property  in  name 
of  wife  to  testify  in  regard  thereto. 
1917F,  668. 

PriTilese. 

Privilege  of  accused  against  self -crimination. 
1917F,  502. 

CredlbiUty. 

As  question  for  jury.    1917F,  1107. 


IXrOBXHEN'S   COMPENSATION. 

Effect  of  receiving  compensation  for  work- 
men's compensation  fund  on  employee's 
right  to  sue  third  person  whose  negli- 
gence caused  the  injury.     1917 F,  1043. 

Review  of  findings  of  trial  court  on  cer- 
tiorari to  review  award.     1917F,  1094. 

Lobs  of  workman's  eye  by  gonorrheal  infec- 
tion following  accident  as  an  accidental 
injury.     1917F,  1094. 

L.R.A.1917F. 


Annotation, 

Wreolc     OA     an     mtti*aetive 
1017P,  1081. 


nuiitanee. 


On  railroad  right  ol  way,  am  an  attractive 
nuisance.     1917F,  10*24. 


WRIT  AND  PROCESS. 

Serrloe. 

—  on  eorporations. 

On  managing  agent.     1917F,  890. 

—  by  publleatloii. 

Annotation. 

Power  to  grant  alimony  in  a  divorce 
proceeding  on  service  by  pubUcQ' 
tion.    1917F,  1101. 

Personal  judgment  against  nonresident 
served  bv  publication  only.    1917F,  458. 

Enforcing  alimony  obligations  of  nonresi- 
dent served  only  by  publication  out  of 
his  bank  deposit  in  a  local  bank.  1917F» 
1159. 


Sufficiency  of  return.    1917F,  890. 
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